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BAUtlMOSIE  &  o.  a.  CO.  t.  i*m 
<8apmie  Oonrt  nt^^i^Um^ci  ▼irgbila.  B«pt 

1.  Ttui,  _  iRsnnononi  —  Subhissioh  ov 

kUtma  Not  in  Isam. 
In  an  actitm  (or  a  pemmal  injory  n«gll- 
RDtly  inflicted,  an  Inatruetlon  ambodjinc  the 
iatr  defendant  <nrcd  to  others  than  plaintiff 
ns  oToneona  becanae  not  In  laaofc 

fEd.  Note. — ^For  caaee  in  point,  see  Ti^  4& 
Otat  Die  Trial,  If  S87-695.1 

1  RAiuoADe— InjuBixs  to  Lzcmans— Ook- 

nUBOTOBT    NSQUaENCI    —    LUT  CXXAB 

Okascb. 

A  brakemeB  In  the  vmplej  at  8.  nUIwav 
waa  fn  a  coach  on  a  dellverr  tra<^  In  a  yard 
«f  the  company.  A  crew  of  B.  railway  waa  en- 
cased  in  backing  a  freight  train  on  the  delivery 
track  to  conple  the  train  to  the  coaclb  Tbt 
braheman  stniped  onto  the  coach  platform  for 
the  porpoae  of  alighting.  The  jar  caused  by  the 
train  atrikinff  the  coach  caoaed  him  to  fall. 
There  waa  no  appreciable  interval  of  time  be- 
tween his  going  onto  the  platform  and  the  train 
Btrifclng  the  CMtch.  Held,  that  aa  the  crew  had 
no  opportonity  to  ezerdae  amy  degree  of  care  to 
avoid  the  conseqtiencea  of  the  brakeman's  neg- 
Kgent  act  in  going  onto  the  platform,  the  doc- 
trine of  the  last  dear  chance  waa  inapplicable, 
a.  Jgm.  —  BxoEpnoRS  to  ImTBuonoRa  — 

BUFFICIBNOT. 

Where  a  party  objected  to  an  instmctlon, 
and  made  the  objection  the  lubject  of  a  bill  of 
exceptions,  the  failure  to  object  to  a  anbaequent 
taatrnetion  embodying  the  aame  prindple  did 
not  ioQair  Ui  right  to  rely  on  the  exception 
taken. 

Affftal  from  Olrcalt  Oonrt^  BodtlDgham 

Action  by  Benjamin  EL  Lee  against  the  Bal- 
timore ft  Ohio  Railroad  Oompany.  From  a 
lodgment  for  plaintiff,  dtfendant  appeals. 
Berersed  and  remanded. 

D.  O.  Decbert  and  C.  B.  WInfield.  for  ap- 
pellant Bamgardnw  dt  Bumgardner,  tm 
appellee. 

RABRISON,  J.  Tbla  action  of  trespass  on 
the  case  was  brongbt  by  Benjamin  E.  Lee  to 
recover  damages  for  personal  Injuries  alleged 
to  have  been  occasioned  the  plaintiff  by  the 
Diligence  of  tbe  Baltimore  &  Ohio  Bailroad 
Oompany. 

The  plaintiff  was  a  brakeman  In  tbe  em- 
pldj  of  tbe  Sontbem  Railway  Company  and 
rnti  mjnred  In  tbe  yards  of  tabt  oompany  at 

S9&EL— 1 


HarrUNmborg  by  having  his  foot  ran  over  by 
a  tiain  of  the  Baltimore  ft  Ohio  Railroad  Oom- 
pany. At  tbe  dme  of  the  accident,  a  crevr 
of  tbe  dtfendont  oompany  was  engaged  In 
the  operation  of  backing  an  engine  and  heavy 
freight  train  on  the  "delivery  track"  or  sid- 
ing tak  the  yards  of  the  Sontbem  Railway 
Company,  In  order  to  coiqile  tbe  train  to  a 
comblnatloai  coacb  of  tbe  las^named  company 
which  was  standby  on  tba  'livery  tradt** 
The  plidstlff  was  bi  tba  ennblnatlon  opadi, 
and  at  tbe  moment  of  tbe  In^att  between  tbe 
backing  train  and  tbe  coach  be  stuped  ont 
of  tbe  coadi  iqton  Its  front  platform  for  the 
pnrpose  of  auditing.  Tbe  jar  cansed  bim  to 
fall  to  tbe  ground  wttb  bis  foot  under  the 
wheels  of  tbe  train,  resulting  In  tbe  Injnty 
for  wblefa  he  aeeka  to  reoorer  damages. 

Tbe  second  Instmctlon  given  by  tbe  ooort 
talla  tbe  Jory  ttaat  if  tbey  bellen  from  tbe 
evidence  that  tbe  ba<Acing  or  pnablng  of  tbe 
defendants  train  rendered  tbe  position  of 
the  plaintiff  and  other  persons  more  danger- 
ous, then  It  became  tbe  dnty  of  tbe  defend- 
ant to  Dse  sndi  care,  etc. 

It  was  plainly  error  to  Instroet  the  Jnry 
as  to  tbe  doty  tbe  defoidant  owed  to  persons 
other  than  tbe  plaintiff.  Tbla  snit  was 
brought  to  recover  damages  fbr  an  Injury  to 
the  plaintiff,  and  the  question  of  the  defend- 
ant's duty  to  other  persons  Is  not  an  Issue. 
So  far  as  tbe  record  shows,  no  other  person 
was  Injured;  but  If  others  had  been  iujured, 
tbe  plaintiff  could  not  recover  for  snch  In- 
Jury. 

We  are  further  of  opinion  that  the  circuit 
court  erred  In  modl^ing  instructions  7.  8,  9, 
and  12.  asked  for  by  the  defendant,  by  add- 
ing to  each  of  said  tDStructtons  tiie  words, 
"unleee  after  the  defendant  saw  or  knew  of 
his  danger,  or  by  the  exerdee  of  ordinary 
cere  could  have  known  of  bis  danger,  It 
could  have  avoided  Injuring  bIm  1^  the  use 
of  ordinary  care  to  avoid  snch  Injury.*' 
These  instructions,  as  asked  by  the  defend- 
ant; properly  submitted  to  the  Jury  the  ques- 
tion of  the  plaintUTs  contributory  n^llgence 
In  going  upon  the  platform  at  the  Instant  of 
the  impact  betwem  the  train  and  tbe  coa<A. 
One  of  tbe  chief  contentions  of  the  defendant 
was  that  the  plaintiff,  1^  gohig  vjfon  tbe  plat- 
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form  at  tbe  Instant  of  the  impact,  had  not 
only  contributed  to  tbe  accident,  but  bad 
thereby  caused  the  injnry  of  which  he  com- 
plains. The  modiflcatlon  of  the  InstructionB 
made  by  the  court  is  based  upon  tbe  doctrine 
known  as  the  "Last  Clear  Chance."  This 
doctrine  had  no  application  to  tbe  case  at 
bar.  There  is  no  evidence  to  sustain  tbe  the- 
ory that  after  the  alleged  negligence  of  tbe 
plaintiff  In  going  npon  tbe  platform,  there 
was  an  Intervening  space  of  time  and  an 
opportunity  for  the  defendant  to  have  avoid- 
ed the  Injury.  On  the  contrary,  it  appears 
without  contradiction  that  there  was  no  ap- 
preciable interval  of  time  and  no  opportunity 
for  the  defendant,  by  the  exercise  of  any  de- 
gree of  care,  to  have  avoided  the  cousequences 
of  the  plaintiff's  act,  between  bis  going  upon 
tbe  platform  and  tbe  accident  There  was 
no  clear  chance,  and  it  was  misleading  to 
Instruct  tbe  Jury  upon  that  subject 

Tbe  language  of  this  addendum  appears 
also  at  tbe  foot  of  instruction  No.  18.  which 
was  given  by  the  court,  and  does  not  appear 
to  have  been  objected  to  in  that  connection. 
It  Is  cont«ided  that  Inasmuch  as  the  defraid- 
ant  failed  to  make  objection  to  Instruction 
No.  13,  which  was  given  by  the  court  it 
cannot  now  object  to  the  addendum  to  in- 
structions 7,  8,  9, 'and  12,  which  were  asked 
for  by  tbe  defendant.  In  support  of  tills 
contention,  tbe  rule  announced  In  tbe  case  of 
Va.,  etc.,  Co.  v.  Bailey,  103  Va.  20fi.  49  8.  E. 
33,  and  other  cases,  is  invoked.  This  rule 
Is  that  although  exception  to  the  testimony 
of  a  witness  may  t>e  well  taken,  if  the  same 
fact  la  subsequently  proved  by  other  witnes- 
ses, without  objection,  the  error  will  be 
deemed  harmless. 

This  rule  has  no  application  to  the  question 
under  consideration.  Tbe  defendant  had  al- 
ready objected  to  tbe  addendum  four  times, 
and  had  made  that  objection  the  subject  of 
a  bill  of  exception  each  time.  This  was  en- 
tirely snfflcient  to  save  tbe  question  and  make 
it  tbe  subject  of  review  by  this  court  The 
defendant  was  not  called  upon  to  repeat  In- 
definitely the  same  objection,  or  to  continue 
to  protest  against  the  use  of  language  by 
the  court  in  framing  instructions  which  tbe 
court  had  already  passed  upon  and  held  to 
be  proper.  It  was  tbe  law  that  was  com- 
plained of,  not  tbe  number  of  times  the  court 
repeated  tbe  proposition  to  tbe  Jury.  If  tbe 
defoidant  waa  prejudiced  the  first  state* 
ment  of  tbe  emmeous  proposltlfm  of  law, 
and  tbe  question  was  then  properly  saved, 
he  has  tbe  right  to  have  tbe  error  reviewed, 
although  it  may  have  been  snbaequratly  re- 
peated without  objectltm  being  takou  It 
would  have  been  an  idle  ceremony  to  have 
enrolled  and  sealed  a  bill  of  exceptions  to  set 
out  an  error  that  was  already  embodied  In 
the  record  four  times. 

Tbe  failure,  therefore,  to  embody  instruc- 
tion No.  13  In  a  bill  of  exceptions  cannot  im- 
pair Hie  right  ot  the  defoidant  to  rely  In 
this  court  upon  its  excepti<m  duly  taken  to 


Instructions  7,  8,  9,  and  12,  as  modified  by 
the  circuit  court 

As  tbe  case  must  be  remanded  for  the  er- 
rors already  pointed  out  It  is  unnecessary 
to  comment  npon  the  evidence  or  upon  ques- 
tions that  may  not  arise  on  another  trial. 

For  these  reasons,  the  Judgment  complained 
of  must  be  reversed,  tbe  verdict  of  tbe  Jury 
set  aside,  and  the  case  remanded  for  a  new 
trlaL 


BBBEDEN  et  nz.  v.  PEALE. 

(Supreme  Court  of  Appeals  of  Virginia.  SepL 
24,  190a) 

1.  Attachhsnt— AcnoRs  ir  Which  Aitacb- 
laNT  IS  AuTHoaizED— Honon  iob  Judq- 
heut  bt  NonoB. 

Code  1887,  $  29S9  [Va.  Code  1904,  p. 
15681,  providing  for  the  issuing  of  an  attach- 
ment at  the  tfioe  of  bringing  any  action  for 
the  recovery  of  personal  property,  a  debt  or 
damages  f(tr  breadi  of  contract  applies  to  a 
motion  for  Judgment  by  notice. 

2.  Lis  Perdetts- 

Code  1887,  |  3566  [Va.  Code  1904,  p.  1908] 
provides  that  no  lis  pendens  or  attachment  shall 
affect  a  bona  fide  pnrchaaer  without  notice  un- 
der a  memorandum,  etc..  be  left  with  tbe  clerk 
of  the  court.  Bcld,  that  where  land  was  sold 
by  verbal  contract  and  the  vendee  sold  it  and  a 
deed  was  made  from  tbe  original  vendor  to 
the  purchaser  from  the  vendee,  hot  the  aame  was 
not  recorded  until  two  days  after  tbere  was  left 
with  the  clerk  a  lis  pendens  In  an  attachmeui 
suit  against  tbe  land  aa  that  of  the  original 
vendor,  the  one  purchasing  from  bis  vendee  had 
consLruetive  notloe. 

8.  Attachment  —  Oboundb  —  Fbaitdiji.xst 

convetances. 

Code  1887,  1  2959  [Va.  Code  1904,  p. 
1568],  makes  It  ground  for  attachment  tliat  de- 
fendant is  about  to  dispose  of  his  property  with 
Intent  to  hinder,  delay,  or  defraud  creditors. 
A  landowner  who  was  indebted  on  a  partner- 
ship account  to  his  late'  partner,  promised  to 
give  him  a  deed  of  trust  on  his  property,  but 
he  failed  to  do  so,  and  thereafter  sold  it,  he 
liavlDg  made  no  secret  of  the  fact  that  he  was 
endeavoring  to  sell.  He  devoted  the  proceeds 
of  the  sale  to  the  payment  of  other  creditors. 
Held,  that  tbt  facts  did  not  authorise  the  Is- 
suance of  an  attachment  ' 

[Ed.  Vote. — ^For  cases  in  point  see  vd.  5, 
Gent  Dig.  Attachment  U  06, 101.] 

Error  to  Olicnlt  Court,  Boctlngham  Coun- 
ty. 

Action  by  John  B.  Peale  against  Luther  N. 
Breeden  and  wife.  Judgment  In  favor  of 
plaintiff,  and  defendants  bring  emv.  Be- 
versed  and  remanded. 

Slpe  &  Harris  and  Hamsbergar.A  Harns- 
hei^ter,  for  plalntlfla  In  error.  Oonrad  & 
Conrad  and  J.  B.  StsphouKm,  for  defendant 

In  error. 

KEITH,  J.  John  B.  Peale  gave  notice  to 
J.  W.  Churchill  that  he  would,  on  the  21st 
day  of  March,  1904,  move  the  circuit  court 
of  Rockingham  county  for  Judgment  against 
him  for  tlie  sum  of  $631.92,  with  interest 
and  filed  an  account  with  the  notice  set- 
ting oat  the  Items  of  his  demand.  On  the 
15th  ot  March,  Peale  made  an  aflldavlt  lb 
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Tbich  be  states  that  tbe  defendant,  Ctaorcti- 
111,  "is  ocmTerting,  or  is  about  to  convert,  a 
certain  bouse  and  lot  situate  in  Elkton,  in 
Rortlagham  county,  Ya^  t^elonging  to  and 
now  occiQilad  by  him,  into  money,  with  In- 
tuit to  hinder,  delay,  and  defraud  his  cred- 
itois,  and  particularly  afllant"  Upon  this 
affidavit  an  attachment  was  Issued,  and  was 
levied  upon  tbe  honae  and  lot  named  In 
tbe  affidavit,  and  t  lis  pendens  was  filed 
In  the  cleA's  ofBce  ot  RoAlngham  county 
i^n  tlie  same  day. 

There  is  no  qnestlon  raised  in  this  court 
u  to  the  Indebtednesa  ou  the  part  of  Church- 
ill to  Peale,  and  It  appears  that  the  affidavit, 
the  attachment,  the  levy,  and  the  lis  rft"iTf  t 
are  all  in  conformity  with  law. 

On  the  leth  of  March,  1004,  Churchill 
and  wife  conveyed  the  property  levied  ou 
to  Luther  N.  and  Annie  B.  Breeden,  by  deed 
duly  acknowledged,  which  was  on  tta*  fol- 
lowing day.  Marcli  ITtb,  alao  submlttad  to 
record. 

Breeden.  on  behalf  of  himself  and  wife, 
flled  their  petition  in  the  cause  In  the  clr- 
cnlt  court,  In  which  they  state  that  some 
time  In  December,  1908,  one  William  H. 
Marshall,  verbal  contract  purchased  of 
Churchill  the  house  and  lot  described  In 
tbe  attadunent  proceedlnga;  that  in  Febru- 
ary, IMM,  Marshall  sold  this  property  to 
the  petltfonera;  and  that.  In  order  to  avoid 
the  eipenae  of  aeveral  conveyances,  a  deed 
was  made  fnnn  Gharchill  directly  to  the 
petit] oners  at  the  suggestion  of  Marshall; 
that  after  receiving  the  conveyance  of  the 
Churchill  proper^  petitioners  were  informed 
that  an  attachment  had  be«i  sued  out  by 
John  B.  Peale  and  levied  ngoa  it,  upon  the 
grooDd  that  Glrarchlll  was  converting,  or 
aboot  to  convert,  said  house  and  lot  Into 
money,  with  Intent  to  hinder,  delay,  and 
dtfrand  his  creditors  and  particularly  the 
nld  John  B.  Peale:  "that  Churchill  had 
lived  In  Elkton  for  many  years  and  maln- 
tsined  A  high  Gliaracter  for  honesty  and 
iati«rity;  and  petitioners  charge  that  tiie 
attachment  waa  sued  out  upon  false  sug- 
^ntlon.  and  that  the  allegation  of  frandu- 
lat  Intent  on  the  part  of  Ghnrchtll  Is  un- 
flnmded  and  nntme;  Uiat  abundant  proof 
will  be  offered  to  alMnr  tibat  of  the  eonsld- 
nation  of  $2,000,  more  than  91,900  waa 
utoaliy  fti^lied  by  Chnrchin  to  the  dls- 
diaifle<tf  hi>  debts." 

An  issue  was  made  up  and  tried  before  a 
Jury  to  detenulne  this  eontroveray,  and  a 
nnUct  was  retained  for  the  plaintiff  John 
fi.  PealOb  A  motttm  to  aet  aside  this  vodlct 
was  onmiled.  Judgment  naOsxed.  In  fiivor 
of  Peate,  and  Oe  case  ts  before  us  upw  a 
writ  of  error  to  that  Judgment 

We  have  no  doubt  that  sectifHi  29S0  of  tbe 
Code  of  1887  [Va.  Oode  180«,  p.  1B68),  which 
inoTldes  fbr  the  Issuing  of  an  attachment 
It  tbe  tloie  or  after  tbe  Inatitntloa-  ot  any 
wthn  at  law  for  tbe  recovery  of  any 
vecUe  psraanal  property,  or  a  deb^  or  dam- 


ages for  the  breach  of  a  contract,  ai^lies 
to  a  motion  for  Judgment  by  notice.  We 
are  further  of  opinion  that  the  proceeding 
upon  tbe  attachment  in  this  case  being  in 
conformity  with  the  law,  tbe  lis  pendens 
operated  to  give  constructive  notice  of  the 
lien  ct  the  attachmmt  to  Breeden  and  wife, 
it  having  beea  left  with  tbe  jderk  of  Bock- 
Ingham  county  as  provided  by  section  8S0O 
of  tbe  Code  of  18S7  [Va.  Oode  19M,  p. 
1903],  and  the  deed  from  Churchill  to  Breed- 
en, conveying  tbe  same  tract  of  land,  not 
tuiTing  been  recorded  until  two  days  thwe> 
after,  on  the  17th  of  March,  1904;  the  result 
being  that  as  to  the  credits,  Peale,  Breedr 
ea  stands  iqion  no  better  footing  Uian  Us 
grantors. 

We  come  now  to  consider  whether  or  not, 
aa  between  Peale  and  Churchill,  the  attach- 
ment was  proi>erly  sued  out 

It  is  iwovided  by  section  2059  of  the  Code 
of  18S7  [Va.  Code  1904,  p.  1G6S],  as  <me  of 
the  grounds  for  attachment  "that  tbe  de- 
fendant has  assigned  or  disposed  of.  or  la 
about  to  assign  or  dispose  of,  bis  estate  ox 
aome  part  thereof  with  intoit  to  hinder, 
delay,  or  defraud  his  creditors." 

Before  discussing  tbe  erldenoeb  It  may  be 
well  to  see  bow  the  language  used  in  the 
stetute  is  to  be  construed. 

In  Bigelow  on  Frauds,  vol.  2,  p.  8S,  in  dis- 
cosslng  tbe  statute  of  Elisabeth  which  deals 
with  conveyances  made  "with  Intent  to  hinder, 
del^,  and  defirand  creditors,"  it  is  said: 
"When  we  ccnae  to  cMiv^noes  made  for 
valuable  conaideraUon,  a  dlffoent  Questkn, 
applicable  alike  to  exlstiDg  and  to  future 
creditors,  arises.  Such  conveyances,  If  made 
In  good  faith,  axe  eqiressly  ezcqjted  fmn 
tbe  operation  of  tbe  statute.  Whoi  la  a  etm- 
v^yance  not  made  In  good  faith  T  Is  It  neces- 
aary  that  it  should  be  made  wIIIl  actual  In- 
tent to  defraud,  to  take  It  out  of  the  excep- 
tion? So  It  ai^raars  to  have  been  laid  down. 
1%ere  is  <me  class  of  cases,  no  doubt*  It  has 
bem  said  by  way  of  concesalon,  *in  whldi 
an  actual  and  express  Intent  Is  necessary  to 
be  proved,  that  Is  *  *  *  where  the  instru- 
ments sought  to  be  set  adde  were  founded 
on  valuable  consideration.***  And  on  page 
86  of  the  aame  volume  It  la  said  to  be  "a 
difficult  matter  to  make  a  caae  against  a 
purchaser  for  value,  especially  tor  fall  value ; 
and  It  well  should  be.  for  the  debtor  baa  sUU 
tbe  right  to  sell  his  proporty,  and  the  creditor 
haa  still  bis  resort  to  tbe  snbstltnted  prop- 
erty. It  Is  no  delay  in  law  that  be  cannot 
reach  the  property  sold.** 

There  is  no  doubt  bowevjer  difficult  tbe 
proof  may  be,  that  even  against  a  purchaser 
tor  vahie  and  for  full  value,  and  although  the 
debtor  has  a  right  to  sell  his  property  and  the 
creditor  tbe  right  to  resort  to  the  substituted 
propoty.  If  it  can  be  made  to  qnwar  that  tbe 
transaction  waa  entered  Into  by  the  grantor 
with  an  intent  to  binder,  delay,  and  dtfraud 
his  creditors,  and  that  intent  was  shared  and 
participated  In  by  the  gi^antee,  it  «^es  wltb- 

Digitized  by  VjOOg  IC 


4 


SS  SOUTHBASTBKN  BBPOBTSa 


(Va. 


In  the  pnrrlew  of  tbe  ststate,  and  1b  TOid  as 
to  credltora.  By  what  proof  this  may  be 
Bbown  this  court  will  not  undertake  to  de- 
termine until  a  case  arises  for  decision.  Tbe 
same  considerations  which  have  withheld 
courts  from  glTiug  a  definition  of  fraud  will 
det^  tbem  from  any  ^ort  to  prescribe  the 
proof  by  which  fraud  shall  be  ascertained; 
but  they  will  wait  until  a  case  comes  up  for 
judgment  and  will  then  determine  whetb^ 
It  has  or  has  not  been  established. 

"An  Intent  to  defraud  cannot  be  Inferred 
from  preference  given  to  certain  creditors 
oy^  others  In  a  general  assignment  where 
such  preference  Is  not  inhibited."  Waples  on 
Attachments,  S  72.  But  we  need  not  cite 
authority  to  show  that  In  this  state  It  is  law- 
ful for  a  debtor,  though  Insolvent,  to  prefer 
certain  of  his  creditors  In  a  deed  of  asslgnr 
ment,  and  that  such  preference  Is  neither 
fraudulent  per  se  nor  a  badge  of  fraud. 

Every  asslgnmoit  by  a  debtor  of  bis  prop- 
erty must  of  necessity  work  some  delay  as  to 
other  creditors  In  the  collection  of  their 
claims,  but  this  Is  not  such  delay  as  Is  meant 
by  the  statute  which  gives  the  right  of  attach- 
ment when  the  debtor  is  about  to  convey,  as- 
sign, conceal,  or  dispose  of  his  property  to 
delay  and  defraud  bis  creditors.  Waples  on 
Attechments,  fi  66. 

Examining  tiie  evidence  in  the  light  of 
these  principles  of  law,  it  appears  that  Peale 
and  Churchill  had  been  partners  and  that 
Churchill  had  become  Indebted  to  him  upon 
partoershlp  account  He  owed  other  debts, 
and  being  urged  by  Peale  for  a  settlement, 
promised  to  secure  him  by  a  deed  of  trust  up- 
on hU  property.  This  he  ultimately  failed 
to  do,  but  in  the  latter  part  of  December, 
1903,  entered  Into  a  verbal  contract  with 
Marshall  for  the  sale  of  his  house  and  lot, 
and  Marshall  In  turn  sold  this  property  to 
Breeden  and  wife  and,  for  motives  of  con- 
venience and  economy,  a  deed  was  made 
directly  from  Churchill  to  Breeden  and  wife. 
Churchill  made  no  secret  of  the  fact  that 
he  was  endeavoring  to  sell  this  property. 
He  cmversed  with  Peale  upim  the  subject 
more  than  once ;  there  was  no  concealment ; 
and  bis  explanation  of  his  devoting  the, pro- 
ceeds of  the  sale  to  the  payment  of  other 
creditors  and  of  his  failure  to  comply  with  bis 
promise  to  seenre  Peale  was  that,  In  his  judg- 
ment, Peale  bad  snffldent  security  for  his 
debt  In  tbe  partnership  proper^  which  was 
under  his  control,  while  hla  other  creditors 
could  get  nothing  except  from  tbe  sale  of  the 
property  in  disrate.  However  r^rehensible 
It  may  have  been  ttom  a  moral  standpoint  for 
CbuTchlll  to  make  a  promise  and  break  It, 
it  does  not  constltate  fraud  la  the  sense  In 
which  tiiat  term  Is  used  in  the  atatote. 

All  that  can  be  aaid  Is  that  Churchill  owed 
a  debt  to  Peale  which  he  waa  unable  to  pay ; 
that  he  promised  to  secure  It  and  violated 
his  [vomlse;  that  he  preferred  other  credit- 
ors, as  he  had  a  r^ht  to  do;  that  he  ap- 
propriated the  pvoceeda  of  the  propvty,  sold 


at  a  fair  price,  to  the  satlafactlon  of  claims 
of  other  creditors ;  and  his  purpose  to  make 
that  sale  was  not  only  not  concealed,  but  was 
discussed  between  the  debtor  and  his  creditor. 
These  facts  do  not,  in  our  jndgmoit,  make 
out  tbe  case  stated  In  the  affidavit  for  an 
attechment— that  the  defendant  had  disposed 
oi  or  was  about  to  dispose  of  bis  estate  or 
some  part  thereof,  with  intrat  to  hlnd^, 
delay,  or  d^raud  his  creditors. 

We  are  of  opinion  that  the  Judgmoit  of  the 
circuit  court  should  be  reversed,  and  the  case 
remanded  for  further  proceedings  to  be  had 
therein. 


DAVIS  V.  BOLLEB. 
BOWMAN'S  EX'BS  v.  SAME. 

(Supreme  Goort  of  Appeals  of  Vlrglnie.  8ept 

24,  1906.) 

1.  JunainENT— AorroH  on— LnoTATiONS. 

Code  1904.  §  3577.  provides  that  where  exe- 
cution issues  within  a  year  from  judgment,  an 
action  may  be  brought  on  the  ju^ment  within 
10  years  from  return  day  of  execution.  Beld, 
that  an  execution  regular  In  all  respects,  duly 
attested  by  the  clerk,  and  marked  "to  lUr 
thoiuch  never  dellverea  to  an  officer,  was  'is- 
sued''within  the  statute. 

2.  Sake— CoMPiTTATioN  of  Tnoi. 

Where,  after  the  issuance  of  an  execution 
a  decree  was  made  in  the  cause,  directing  that 
no  more  than  a  certain  amount  shoald  be  col- 
lected on  the  execution  until  the  further  order 
of  the  court,  to  be  made  subsequently,  the 
time  between  the  two  orders  should  be  exduded 
In  computing  limitationB  under  the  statute. 

3.  Liens— Pbiobitxw—Judiczai.  Saub— Fub- 
CHASB  Pbick. 

The  land  of  an  Insolvent  wss  sold  in  a  chan- 
cery suit,  and  purchased  by  his  wife,  but,  she 
not  being  able  to  meet  the  first  payment,  tbe 
receiver  was  authorized  to  assign  the  bond  cov- 
ering sudb  payment  to  D.;  the  decree  providing 
that  the  Hen  so  assi^ed  should  be  postponed 
until  the  other  bonds  were  paid  off  In  full. 
Sobeequently  a  judgment  was  obtained  by  the 
receiver  on  the  remaining  bonds,  and  by  decrew 
the  receiver  was  authorized  to  sell  the  judg- 
ment to  B.  by  tht  same  decree,  the  receiver  be- 
ing directed  to  convey  the  lands  to  the  wife,  re- 
taining a  lien  to  secure  the  amounts  assipied, 
and  the  deed  recited  that  a  lien  waa  retained  to 
secure  the  payment  first  to  D,  of  a  certain  sam. 
and  to  secure  to  R.  a  certain  sum.  Held,  that 
there  was  no  preferraice  as  between  D.  and  Rn 
bnt  their  liens  were  of  egoal  dignity. 

4.  BSTOPPKL— CLAnC  TO  PBOPEBTT. 

D.  having  assigned  his  lien  to  A.,  who 
was  one  of  the  sureties  In  the  debt  due 
could  not  assert  his  Hen  as  against  R.  in  an  b<^ 
tlon  by  R.  on  the  judgment  assigned  to  him. 

Appeal  from  Circuit  Court,  Rockingbam 

County. 

Suit  by  John  B.  Roller  against  L.  Virginia 
Davis  and  others.  From  a  decree  for  com- 
plainant, defendants  Davis  and  the  executors 
of  David  Bowman  prosecute  separate  appeals. 
Reversed  and  remanded. 

Conrad  ft  Conrad,  for  plaintiff.  J.  B.  Step- 
henson and  Chas.  Curry,  for  defendant. 

KEITH.  P.  Tbe  appellee.  John  B.  Bollo*! 
suing  ou  behalf  of  hin'fif  and  all  other 
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Hen  credlti«B  of  Uary  XL  Pence,  filed  bis 
Wl  In  the  circuit  court  of  Bodlngbam  conn- 
tr,  allCKlng  ttaat  B.  G.  Patterson,  recdTtf* 
reeoTwed  a  Judsment  for  91,200,  with  legal 
bitoeat  fn»n  tbe  let  day  of  Maj,  1880,  nn- 
m  paid,  nitdeet  to  a  credit  of  96468a  of  Jan- 
aaxT  9t  1888,  against  Mary  BL  Fence  and  Jolm 
P.  Peikcek  ber  hnsband,  Areliar^  Bowman, 
Will,  ThomiMiHi,  Homan,  and  Andea;  tbat  In 
tbe  chancery  cause  of  Basore  ▼.  Fenc^  B.  O. 
Fattaaon,  qieclai  receiver,  assigned  to  the 
complainant  9870^8^  part  of  this  Judgment, 
with  interest  on  97TB.09  fnnn  Norember  2% 
1884,  and  on  989*79,  tram  January  12,  1885; 
ud  that  by  deed  dated  February  7,  188B, 
PAttenon,  aa  q)ecial  commissioner,  acting 
under  tbe  decrees  of  the  court,  conveyed  to 
Maiy  HL  Pence  tbe  reel  estate  Involved  there- 
fn,  which  need  not  be  here  ^edflcany  stated. 
This  deed  ms  admitted  to  record  In  the  clerks 
office  of  Bocklngbam  county  on  the  12th  day 
of  February,  188B,  and  the  Judgment  referred 
to  was  docketed  In  the  cl^'s  ofBce  of  that 
county  on  tbe  Tth  day  of  May,  1884. 

Tbe  bill  further  allies  tbat  Mary  BL  Pence 
lobeequentiy  became  Indebted  to  the  com- 
plainant In  various  snm^  for  wbldi  ebe  and 
ber  biuband  executed  to  him  a  negotiable 
note  for  9300.  due  June  18,  t888\  that  by 
leason  of  certain  transactlona  set  forth  In  the 
bin.  it  waa  agreed  between  the  plaintiff 
Jobn  B.  Boiler,  and  Ma^  B.  Pence,  and 
John  P.  Pence,  her  hwftwnd,  that  a  credit  of 
IKiO  sbomd  be  given  to  them  upon  settle- 
ment of  Ibe  mattoa  outstanding  between 
tbem,  to  be  applied  to  tbe  satlafiactlon  of  the 
9300  n^tlable  note,  and  to  tbe  Hen  of  the 
Judgment  which  had  been  assigned  to  him. 

It  furUier  aK>earB  fhmi  the  bill  tbat  a 
part  of  tbe  Judgmmt  In  the  name  of  Patter- 
ion,  receiver  above  referred  to,  was  assigned  to 
one  James  Do^  andl^  him  assigned  to  Andrew 
Andes,  wbo  was  himself  one  of  tbe  defnid- 
ants  hi  the  Judgmoit;  and  a  lien  for  both 
nmis-that  la  to  say,  the  9800  assigned  to 
Andes  KoH  9870^  assigned  to  Boiler,  togeth- 
er constitadng  the  amount  of  tbe  Patterson 
Judgment-^waa  reserved  as  a  vendor's  lien 
opon  Hn  pnpettj  conveyed  to  Kary  B.  Pence 
Itj  Patterson,  qwcial  commissioner  by  the 
deed  of  February  7,  1885,  before  mentioned. 

The  prayer  of  tbe  bill  Is,  that  all  the  par- 
ties against  whom  the  Judgment  was  cAitaln- 
ed  he  made  defendanta  to  tbe  bill;  that  tbe 
Toidoi's  Hen  and  Jn^^ent  lien  may  be 
cBfinced  against  the  property  of  the  principal 
defendant;  ud  that,  If  there  be  any  defl- 
dency  after  approi^atlng  the  proceeds  of 
aid  property,  Uie  living  sureties  and  tiie 
representatives  of  those  deceased  may  be 
called  upon  to  pay  their  respective  propor- 
tions; and  fer  general  relief. 

Several  of  the  defendants  answered  tbe  bill; 
and  the  Cause  coming  <m  to  be  heard,  an  ac- 
count was  OTdsred  to  be  taken  as  to  the  fee 
dnQle  and  annual  value  of  the  real  estate 
(nrned  by  Mary  BL  Pence,  and  of  the  Hens 
against  tbe  same  and  order  of  their  priority. 


The  commissioner  reported,  and  to  bis  report 
sundry  exceptions  were  filed,  with  the  re- 
sult tbat  tbe  matter  waa  again  referred  to  a 
oommlsaloner;  and  upon  the  exceptions  to  this 
second  report  arise  tbe  Issues  which  we 
are  now  called  upon  to  consider. 

The  statute  of  Umltetlons  was  pleaded  to 
the  Judgment  In  the  name  of  Patterson,  re- 
ceiver, against  Pence  and  others,  whldi  was 
In  part  assigned  to  tbe  appellee,  John  BL  Boiler. 
The  commissioner  was  of  opinion  that  this 
Judgment  was  barred  by  tbe  statute,  and 
an  exceiitlon  to  this  ruling  was  sustained  by 
tbe  court.  This  Is  one  of  the  alleged  grounds 
of  error  Insisted  upon  1^  an>ellanta. 

This  Judgment  was  obtained  at  tbe  A9XH 
term,  1884,  of  tbe  drcnlt  court  of  Rocking- 
ham county,  and  It  was  docketed  on  May 
Tth  of  ttaat  year.  Tbit  first  aeentlon  vptm  it 
bears  date  April  80,  1884,  Is  regular  in  all 
respects,  and  la  dui^  attested  by  tb»  deA. 
t^wn  the  back  of  It  Is  the  ft^lowlng  indorse- 
mrat:  '^e  within  execution  Is  subject  to  a 
credit  of  five  hundred  and  forty-six  dollars 
and  sixty  emta  as  of  the  Otb  d«y  of  Jan- 
uaiT*  1888;"  and  then  taihm  tbe  words 
rro  He." 

Tbe  defendants  In  the  Judgment  Insist 
that  this  execution  does  not  comply  with  our 
statute  (seedon  8877  of  the  Code  of  18M), 
wbldi  provides,  thst  **0n  a  Judgment  execn- 
tim  msy  be  issued  within  a  year,  and  a 
scire  tadMM  or  an  action  may  be  brought 
within  ten  years  after  the  date  of  tbe  Judg- 
ment; and  where  executl(m  Issuea  within 
the  year,  otbw  oceeutlnis  may  be  Issued, 
or  a  scire  facias  or  an  action  may  be 
brought  wiOiln  ten  years  fCom  the  return 
day  of  an  execution  on  which  there  Is  no 
return  an  officer,  or  wltbln  twenty  yean 
from  the  return  day  of  an  execution  on 
which  there  is  such  return;  •  •  the 
precise  contention  of  defendants  being  that 
no  execution  can  be  said  to  have  Issued 
upon  a  Judgmmt  unless  It  be,  not  only  made 
out  by  the  clerk,  but  placed  In  the  bands  of 
an  officer  to  be  levied ;  and  counsel  cites  au- 
tborlties  from  other  Jurisdictions  which 
seem  to  support  this  position.  Id  this  state, 
however,  the  law  seems  to  be  otherwise. 

In  4  Minor's  Institntes,  pt  1,  p.  799,  It  Is 
said:  "Executions  are  expected  properly  to 
be  sued  out  within  a  year  from  the  date  of 
the  Judgment;  yet  ttiey  may,  notwithstand- 
ing, in  many  caaee,  be  obtained  afterwards, 
sometimes  by  means  of  a  writ  of  scire 
facias,  or  an  action  on  the  Judgment,  and 
sometimes  without  any  process  thereon,  as 
a  matter  of  course.  If  within  the  year  an 
execution  issues  (t)y  which  Is  understood  Ite 
being  made  out  and  signed  by  the  cleA, 
ready*  Anr  tiie  aherlff)  othor  executions  on 
tbe  same  Judgment  may  be  lasued  without 
scire  facias ;  or  a  scire  fadaa  or  action  m 
ti»  Judgment  may  be  brought  wltbln  10 
years  from  tbe  return  day  of  an  execution, 
on  which  there  la  no  return  by_|m  office. 
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or  within  20  years  from  tbe  return  day  of 
an  ezecQtion  on  wblcb  there  Is  such  retum." 

We  need  not  enlarge  upon  the  authority 
of  Minor's  Instttntes  in  this  state. 

But  there  Is  a  yet  more  perauadve  argument 
In  support  of  the  position,  and  that  is  that 
what  was  done  In  this  case  was  in  pursu- 
ance of,  and  in  accordance  with,  a  practice, 
which  we  l>elieTe  to  be  coeval  with  the  stat- 
ute under  coustmctlon,  and  which  has  been 
uniform  and  unquestioned  tliroughout  the 
limits  of  the  state. 

We  are  of  opinion*  therefore,  that  the  ex- 
ecution dated  April  80,  1884,  was  duly  is- 
sued within  a  year  from  the  date  of  the 
judgment 

JEtiB  execution  ta  April  80, 1881,  was  made 
returnable  on  the  Ist  Mondi^  in  the  ensuing 
July,  and  the  next  execution  which  was  is- 
sued, and  the  one  which  appellee  relies  up- 
on, is  dated  the  11th  day  of  October,  1894; 
■0  that  after  the  retum  day  of  the  first  ex- 
ecution and  before  the  issuance  of  the  second 
execution,  a  period  of  10  years,  three  monttis 
and  some  days  had  elapsed.  The  bar  of  tiie 
statute  would,  therefore,  still  attach,  unless 
there  was  aome  Interruptian  of  Its  opera- 
titm  which  will  reduce  the  .time  to  tlie  atatn- 
tory  period  of  10  years. 

By  decree  entered  In  the  cause  of  Basore 
and  others  agahist  Pence  and  others,  at  the 
October  term,  1884,  it  was  directed,  among 
otbw  tbln^  that  Special  Becelw  B.  0.  Pat- 
tenon.  In  whose  name  the  JndgTnait  was 
tendered  upon  which  the  execution  was  is- 
sued, was  **Dot  to  collect  any  more  of  said 
Judgment  than  the  sum  above  named,  mitll 
the  fnrttm  order  of  the  court,  irtilch  will 
be  made  hereafter.  If  found  to  be  necessary 
to  pay  any  unpaid  costs."  The  sum  "abore 
named"  referred  to  In  this  decree  was 
f814.28,  which  It  was  thought  would  be  suffl- 
<Aeat  to  pay  off  all  the  ll&aa  remaining  un- 
paid against  John  P.  Pence  and  the  mipald 
costs,  which  sum  was  considerably  less  than 
that  for  which  the  execution  of  April  80, 
1884,  was  Issued,  viz.,  $1,200,  with  Interest 
from  the  1st  day  of  May.  1880,  subject  to 
a  credit  of  9546.60  as  of  the  9th  of  January. 
1883.  That  decree  remained  In  force  until 
the  8d  day  of  February,  1885,  so  that  the 
period  from  the  22d  day  of  October,  1884. 
to  the  8d  day  of  February,  1886,  Is  to  be  ex- 
cluded from  the  computation  of  time  In  de- 
termining whether  or  not  the  bar  of  the 
statute  of  limitations  applies  to  the  jo^ment 
In  question ;  the  result  being  that  the  execu- 
tion of  October  11,  1894  was  Issued  within 
lees  than  10  years  from  the  retum  day  of 
the  execution  which  was  returnable  on  the 
1st  Monday  In  July,  1884. 

We  are  of  opinion  that  there  was  no 
error  In  holding  that  the  vendor's  lien  in 
favor  of  James  I>ove.  which  was  assigned 
by  htm  to  Andrew  Andes,  is  of  equal  dignity 
with  that  of  John  B.  Boiler.  It  Is  true,  as 
wa^  said  by  tlie  commissioner,  that  the  de* 


cree  in  Basore,  etc..  against  Pence,  etc.,  of 
May  31,  1881,  authorizing  the  assignment  by 
B.  O.  Patterson,  special  receiver,  of  a  portion 
of  the  debt  due  from  Mary  B.  Pence  on  ac- 
count of  her  purchase  money,  provided  that 
'*the  said  assignment  was  to  be  without 
recourse,  and  the  lien  of  said  bond  to  be 
postponed  until  the  other  bonds  are  paid  off 
In  full,"  thus  subordinating  the  Uen  In  favor 
of  Dove  to  that  securing  to  the  receiver 
the  payment  of  the  residue  of  the  purchase 
price;  but  by  a  subsequent  decree  of  the 
January  term,  1886,  directing  the  conveyance 
of  the  land  purchased  by  Mary  B.  Pence. 
It  was  directed  that  a  lien  staouid  be  re- 
tained "to  secure  the  sum  due  James  Dove 
and  John  E.  Boiler,  respectively,  under  de- 
crees In  this  cause."  and  the  deed  making 
this  conveyance  reserved  Hens  in  favor  of 
"James  Dove  and  John  B.  Boiler,  respective- 
ly, as  liens  of  equal  dignity."  Andes,  on 
the  other  hand,  claims  that  the  Hen  In  his 
favor  for  $300  should  be  preferred  to  that 
of  John  B.  Boiler,  and  bases  his  contention 
upon  the  language  of  the  deed  of  February 
7,  1885.  by  which  "a  Hen  Is  expressly  re- 
tained on  the  properties  herein  conveyed 
to  the  secure  the  payment  first,  to  James 
Dove  the  said  sum  of  $800,  with  Interest 
on  the  same  from  the  Ist  day  of  June,  1881. 
and  to  secure  to  John  E.  Holler  the  paymrat 
of  $870l88,  with  Interest,  etc. 

There  was  no  reason  why  a  preference 
should  have  been  given  to  the  one  over  the 
other.  Both  represented  parts  of  the  pur- 
chase mon^,  and  there  was  no  supervening 
equity  growing  out  of  the  order  of  assign- 
ment which  should  have  disturbed  the  equali- 
ty of  the  rights  between  the  assignees. 

A  fourth  exception  filed  to  the  report  of 
the  commissioner  was  that  the  commissioner 
erred  in  not  holding  that  Andrew  Andes, 
being  the  surety  in  the  debt  due  to  John  E. 
Boiler,  Is  estopped  from  asserting  the  vend- 
or's Hen  In  his  (Andes')  favor  until  the  debt 
due  John  B.  Boiler  Is  paid  In  full. 

This  claim  was  denied  by  the  commissioner 
because  he  was  of  opinion  that  Boiler's 
Judgment  was  barred  by  the  statute  of  llml- 
tations.  He  states  In  his  report  that  If 
the  11^  of  that  Judgment  had  not  been 
barred,  Andes  would  have  been  estopped  by 
his  suretyship  from  enforclc^  his  Hen  to 
Holler's  prejudice. 

We  having  reached  the  conclusion  that 
the  Judgment  was  not  barred,  but  Is  still  In 
full  force  and  vigor  as  a  security  for  whatever 
sum  may  be  due  upon  It,  It  seems  to  be  clear 
that  Andes,  one  of  the  sureties  In  that  Judg- 
ment, should  not  be  permitted  to  withdraw 
money  claimed  by  bim  under  bis  vendor's 
lien  to  the  prejudice  of  the  judgment  credi- 
tor, upon  wliose  Judgment  an  execution  had 
issued  which  is  a  Hen  upon  all  the  personal 
property  of  the  judgment  debtors  whether 
capable  of  being  levied  on  or  not 

We  are  furttm  of  opinion  that  the  record 
falls  to  show  that  appellee  Holler  so  dealt 
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RTitli  the  liens  and  aecnrlties  gzlatlns  for 
the  protection  ot  big  debt  as  to  Impair  bis 
right  to  enforce  said  Hem  for  wbatever 
amoDDt  may  appear  to  be  due  to  blm  on  ac- 
count of  them,  and  we  shall,  therefore,  not 
further  prolong  this  opinion  than  to  declare 
tbe  principles  upon  which  the  amount  thus 
doe  to  him  may  be  ascertained. 

There  Is  In  the  supplemental  record  a 
statement  setting  forth  the  items  constltut- 
Id?  tbe  consideration  for  the  negotiable  note 
dated  June  11.  1868,  for  (300.  That  note 
is  carried  into  a  statement  showing  tbe  bal- 
snce  dne  from  Mary  E.  Pence  to  John  B  Boil- 
er, and  which  also  embraces  the  Judgment 
for  $870^  which  Is  the  principal  subject 
of  this  litigation.  These  two  sums  constitute 
the  principal  of  the  debt  claimed  by  him, 
making  a  total  of  (1.170.88,  upon  which  in* 
terest  is  caleolated,  and  after  allowing  cer- 
tain credits,  among  them  the  amount  agreed 
upon  for  tbe  Pope  bonds,  which  were  assign- 
ed to  blm,  of  $950,  a  balance  Is  ascertained 
In  bis  favor  of  $KS0.63  as  of  May  1,  1894. 

However  this  settlement  may  be  as  be- 
tveoi  Boiler  and  Mrs.  Fence,  It  Is  certainly 
incorrect  as  to  the  sureties  in  that  Judgment 
In  ord»  that  the  exact  balance  for  which 
tbe  sureties  are  Justiy  liable  may  be  deter- 
mined, there  must  be  a  reference  to  a  com- 
missioner. There  may  be  Items  entering  Into 
tbe  $300  n^tiable  note  which  ought  to  be 
tikei  Into  tbe  computation  In  ascertaining 
the  balance  due.  Such  items  should  be  al- 
lowed, if  any  there  be,  but  the  residue  of 
tbe  $300  Dutiable  note  should  be  excluded 
ss  to  the  sureties  from  the  amount  due  to 
John  BL  Boiler,  as  shown  by  the  omunlnlmi- 
er'8  report  of  March,  1901. 

Numerous  questions  were  presented  In  ar- 
gnment  which  we  think  It  unnecessary  to 
discuss. 

The  decree  of  the  circuit  court  is  reversed, 
and  tbe  cause  remanded  for  further  pro- 
ceedings to  be  had  in  accordance  with  the 
views  hei^  expressed. 


SHEAREB  V.  TAYLOR,  Sergeant. 

(Snpreme  Ck>art  of  Appeals  of  yirgloia.  Sept 
24,  1906.) 

L  BHBim  AHD  Coiirai.BXJ»— LunXLITIW— 
ArrACHKEnr— I^VT  on  Pbofebtt  or  Thibd 
Proon— Daiuo»— iKSTBucnoN. 
Tbe  Instruction  in  an  acti<m  by  tbe  owner 
of  property,  wrongfally  levied  on  as  the  proimr- 
tr  of  another,  that  the  measure  of  damages  in 
uiif  ease  Is  the  rental  value  of  the  property 
daring  tiie  time  It  was  held  under  tbe  warrant, 
b  erroneous.  In  excluding  from  the  conslderap 
tioQ  of  tbe  jury  evidence  that  at  tbe  time  of 
tbe  levy  the  property  was  in  storage  under  a 
(oatract  for  its  storage  for  a  vear.  and  that 
it  remained  in  storage  six  montlEtB  after  its  re- 
l<«se  from  the  levy,  which  tended  to  show  that 
tlte  owner  contemplated  no  use  of  the  property 
during  the  time  of  the  levy,  aud  therefore 
■nffend  no  loss  of  use  becanss  of  liie  levy. 

[Si  Note. — For  ttses  In  point,  see  vol.  48, 
Cent  Pig.  Sberilh  and  Oonstables,  |  307;  nL 
S,  Osnk  Dig.  Attaehment,  1  1379.] 


2.  Sake— Injubt  Dtnuno  Livr. 

Whether  plaintiff,  whose  proper^  was 
wrongfully  levied  on  as  the  property  of  sinother, 
Is  entitled  to  recover,  as  an  element  of  damages, 
for  Injury  to  the  property  occasioned  by  its  stor- 
age daring  the  time  ot  the  levy,  It  having  re- 
mained such  time  where  it  had  been  stored  by 
plaintiff  prior  to  the  levy,  depends  on  ths  deter- 
mination by  the  Jury  ot  the  conflicting  evidence 
as  to  whether  or  not  the  officer  or  bis  agents 
caused  the  injury. 

8.  Save— Daiuoes  to  Onnnts  tear  Owioeb. 

Plaintiff's  furniture  having  been  in  stor- 
age when  levied  on,  and  having  remained  there 
for  six  moDtbs  after  dissolution  of  the  levy, 
and  the  only  testimony  as  to  loss  of  use 
being  that  of  pIaliiUff*B  mother  and  sister,  that 
"we  wanted  It  to  go  housekeeping  with,  and 
couldn't  because  "we"  couldn't  get  the  fami- 
tore,  a  requested  Instruction  that  there  could 
be  no  recovery  except  for  such  loss  as  plain- 
tiff hwselt  and  no  ww  else,  suffered  dioula  liavs 
been  given. 

4.  8aic»~Btidbnob  ow  Valub  or  Ubb. 

The  value  of  the  use  of  furniture  which  its 
owner  lost  during  the  period  ot  a  wrongful 
levy  thereon  should  be  estimated  by  the  market 
value  ot  the  use  where  the  property  was  located, 
so  that  evidence  ot  the  Increase  ot  rental  ot 
a  house  In  another  city  when  furnished  with 
such  property  Is  not  admissible  to  show  the 
damsges  from  tbe  levy. 

[Sid.  Note. — For  cases  In  point  see  vol.  43, 
Cent  Dig.  Sheriffs  and  Consubles,  |  807;  vol. 
6,  Oent  Dig.  Attachment  I  ISmi 

Brror  to  Circuit  Court  Frederick  Oonnty. 

Action  by  J.  W.  Taylor,  seigeant,  tot  tb« 
ben^t  of  Anne  M.  Johnson,  Bgalnst  A.  L. 
Shearer.  Judgment  for  plaintiff.  Defend- 
ant  brings  error.   Reversed  snd  remanded. 

Barttni  &  Boji,  for  plaintiff  In  error.  B. 
B.  Byrd,  for  deftedant  In  error 

EUBBISON,  J.  In  October.  1903,  a  dis- 
tress warrant  was  sued  oat  by  Etta  B.  Bob- 
ins  to  recover  of  Edward  C.  Johnson  a  bal- 
ance doe  of  about  $000  for  tbe  rent  of  a 
hotel  In  Winchester.  This  warrant  was  lev- 
ied on  tbe  day  It  was  issued,  upon  certain 
furniture,  described  in  the  record,  which 
was  claimed  by  Miss  Anne  M.  Johnson. 
Therem>on  an  Indemnifying  bond  was  de- 
manded by  1^6  officer  and  given  by  the  plain- 
tiff In  error,  A.  Shearer,  In  tbe  penalty  of 
$1,S00.  Miss  Johnson  Intervened  In  the  dis- 
tress warrant  proceedings,  claiming  the 
property  as  her  own;  and  an  Issue  was  made 
up,  wblcb  was  tried  In  October,  1904,  and  de- 
cided in  her  favor. 

In  March,  190G.  this  suit  was  brought  by 
J.  W.  Taylor,  sergeant  suing  at  the  relation 
and  for  the  ben^t  of  Anne  M.  Johnson, 
against  A.  L.  Shearer,  upon  the  Indemnify- 
ing bond  executed  by  blm,  to  recover  dam- 
ages alleged  to  have  been  sustaiued  In  con- 
sequence of  the  levy.  The  bill  of  particulars 
filed  was  as  follows:  Loss  of  use  furniture. 
$1,000.  Damage  to  famltor^  $4fi0.  Storage 
on  furniture.  $20. 

The  case  was  tried  in  June,  1906,  result- 
ing In  a  verdict  In  favor  of  the  plaintiff  for 
$743.  A  motion  for  a  new  trial  was  over- 
mled,  and  tbereupon  a  writ  of  error  was 
awarded  by  this  court 

Digitized  by  Google 


8 


S5  BOUTHBASTERN  REPOBTBB. 


The  action  of  tlie  court  In  giving  for  tbe 
plaintiff  the  following  Instruction  It  made 
ground  of  exception: 

TThe  jury  are  Instmcted  that  the  measure 
of  damage  In  this  case  Is:  (1)  A  fair  rental 
Talue  of  the  property  levied  on  for  the  period 
the  same  was  held  imder  tlie  distress  wa> 
rant,  not  exceeding  12  months;  &)  the 
damage  to  the  same  occai^oned  by  the  stor- 
age during  the  same  period." 

This  instmctlon  gives  the  plaintiff  the 
right  to  recover,  during  the  period  of  the 
detention,  the  fair  rental  value  of  the  prop- 
erty levied  on  withoat  regard  to  whether  she 
was  deprived  of  its  nse  or  soflered  any  dam- 
age from  the  losa  of  sodi  nse  or  not  This 
▼lew  of  the  eonrt  was  emphairised  1^  the  fol- 
lowing verbal  luBtmctlon  given  while  the 
case  was  nnder  argtunent,  whldi  was  also 
excepted  to:  "Tht  jury  in  this  case  la  di- 
rected to  allow  a  fair  rental  value  for  the 
Vmpetty  durbig  the  time  It  was  heU  ond^ 
levy,  conslderliv  the  diaracter  of  the  prop- 
erty levied  on,  not  exceeding  amount  claim- 
ed in  the  bin  of  partlcoUrs." 

We  are  of  opinion  that  It  was  error  to 
give  both  the  written  and  the  verbal  Instruc- 
tions here  complained  of.  In  a  case  like 
tills,  where  no  fraud,  malice,  onpreaalon,  or 
other  special  aggravation  Is  shown,  tb%  ob- 
ject of  the  law  is  to  give  compensatlmi  for 
the  injury  suffered,  and  damages  are  re- 
stricted to  that  object  Peshlne  v.  Shepper- 
son,  17  Orat  481.  94  Am'.  Dec,  463;  Flsh- 
bume  T.  Dngledove,  01  Va.  668t  22  B.  B. 
851. 

Wheife  the  property  has  a  usable  value.  It 
seems  to  be  well  settled  that  the  measure 
of  damages  Is  the  value  of  the  use  of  the 
property  during  Its  detention,  to  be  estimat- 
ed by  the  ordinary  marlcet  value  of  such 
properly.  Allen  v.  Fox,  Bl  N.  Y.  662,  10  Am. 
Rep.  641;  Clark  v.  Martin,  120  Mass.  543; 
Hoyt  V.  Fuller,  104  Fed.  193,  48  a  O.  A.  466; 
McGlnnis  v.  Savage.  29  W.  Va.  862,  1  S. 
E.  746;  Nichols  v.  Campbell,  10  Qrat  661. 

At  tiie  time  the  levy  under  consideration 
was  made,  the  property  levied  on  had  been 
In  storage  for  about  80  days  nnder  a  con- 
tract which  provided  for  Its  storage  during 
a  period  of  12  months,  and  the  whole  of  it  re- 
mained In  storage  for  6  months  after  it  had 
been  released  from  the  levy  by  the  decision 
in  favor  of  the  plaintiff  In  this  case.  This 
and  other  evidence  tended  to  show  that  the 
plaintiff  had  not  been  deprived  of  the  use 
of  the  property  at  all,  but  that  during  the 
existence  of  the  levy  the  property  remained 
undisturbed  where  the  plaintiff  had  stored 
it  and  contemplated  It  should  remain  during 
the  entire  p^iod  of  the  levy.  If  no  nse  of 
the  property  was  contemplated  by  the  plain- 
tiff, she  suffered  no  loss  of  use  In  consequence 
of  the  levy,  and  therefore  was  not  damaged. 
The  effect  of  the  Instruction  given  was  to  ex- 
dude  from  tlw  jury  all  consideration  of  the 
evidence  tending  to  show  that  the  plaintiff 


had  Buffered  no  loss  of  use  of  the  property, 
and  to  require  them  to  ascertain  Its  rental 
value  without  regard  to  whether  or  not  in- 
jury had  been  suffered  as  a  residt  of  the  levy. 

The  evidence  was  conflicting  as  to 
whether  the  property  was  damaged  while 
In  storage  during  the  pwiod  of  the  levy, 
and  as  to  whether  the  plaintiff  or  the  de- 
fendant was  responsible  for  such  damage. 
It  was  therefore  for  the  jury  to  ascertain, 
upon  the  whole  evidence,  what  damage  to 
the  property,  If  any,  had  been  occasioned 
by  the  defendant  or  his  agents  while  It  was 
under  levy. 

The  action  of  the  circuit  court  in  refusing 
to  give  the  following  Instructions,  asked  for 
by  the  defendant  is  also  assigned  as  er- 
ror: 

"(1)  The  jury  Is  Instructed  ttiat  the  plain* 
tiff  can  only  recover  In  this  case  for  sudb 
actual  loss,  as  she  herself,  and  nobody  else, 
did  In  fact  sustain  by  Inablll^  to  use  the 
property  levied  on,  and  for  such  expense 
of  storage  and  damage  to  the  furniture  as 
she  may  have  sustained  in  consequence  of 
said  levy. 

"p)  The  jury  la  Instructed  that  Hie  only 
recovery  in  this  case  csn  be  of  such  actual 
loss,  as  the  plaintiff  herself,  and  nobody 
else,  did  In  fact  sustain,  because  of  the 
levy,  by  her  Inability  to  use  the  property 
levied  on.  and  such  expense  of  storage  and 
damage  to  It  caused  by  the  same;  but  if  the 
jury  tKlIeve  that  the  property  was  put  in 
storage  by  the  plaintiff  before  the  levy,  and 
would  have  remained  there  even  If  It  had 
not  been  levied  on,  they  must  find  for  the 
defendant  whether  it  was  levied  on  or  not" 

The  plaintiff  did  not  testify  hi  the  case. 
The  only  evidence  <hi  her  behalf  was  that 
of  her  mother  and  sister.  Their  testimony 
aa  to  loss  of  use  of  the  property  was  v«7 
vague  and  meager,  consisting  of  such  ex- 
pressions as,  "We  wanted  It  to  go  house- 
keeping with."  "We  looked  at  a  small 
house,  and  could  iwt  rent  it  because  we 
could  not  get  the  furniture."  "We  were 
considering  going  to  housekeeping,  but 
could  not  do  BO  because  we  could  not  get 
the  furniture."  It  is  by  no  means  clear 
who  were  included  in  the  term  "we." 
There  is  no  proof  that  It  had  any  applica- 
tion except  to  the  sister  and  mother  who 
were  testl^^lng  and  using  the  word.  As  no 
one  but  the  plaintiff  had  any  rlg^it  to  re- 
cover of  the  defendant  damages  for  the 
loss  of  the  use  of  the  furniture,  It  was  prop- 
er. In  view  of  this  evidence,  aa  was  done 
by  these  rejected  Instructions,  to  tell  the 
Jury  that  the  only  recovery  there  conld  be 
In  the  case  was  such  actual  loss  as  tbe 
plaintiff  herself,  aud  no  one  else,  had  In 
fact  sustained  by  reason  of  the  levy. 

What  has  been  said  In  dealing  with  the 
Instruction  that  was  given  applies  to  the 
latter  part  of  the  second  tweeted  Instmc- 
tion,  and  need  not  be  repeated  here,  Tbe 
evidence  shows  that  the  pn^erty  was  pat 
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In  st(»«ge  by  tbe  plaintiff,  and  was  nerer 
remoYed  from  sach  place  of  st(»n^  by  tbe 
defendant,  notwithstanding  tiie  levy.  It 
ns  a  qaesUon  for  the  jury  to  detwmlne, 
tnm  tbe  whole  evidence,  whether  oe  not 
the  plaintiff  tmd  any  Intention  of  nstaig  tbe 
prop^ty  daring  the  time  it  was  under 
levy.  If  she  had  no  Intention  of  using  It 
during  tiiat  time,  and  It  remained  where 
riw  pnt  It  and  desired  It  to  be,  she  raffered 
ao  Injury  from  loas  of  tise,  and  could,  there- 
fote,  lecoTer  no  damages  on  Ibat  account 
It  was  proper,  therefore,  that  the  Jury 
ibtmld  bare  been  Instmcted  to  that  effect 

la  answw  to  a  question  as  to  tbe  rental 
Talne  of  the  property  levied  on.  Miss  Mary 
MinBon,  a  witness  tor  the  plaintiff,  among 
otber  things,  said,  that  a  house  of  14  rooms 
was  rented  In  Baltimore  for  fSO  per  month, 
ind  that  famished  with  the  property  and 
fomltiire  levied  on.  It  was  sutaeqnently 
let  for  91S0  per  month.  Tbe  court  overruled 
an  objection  to  this  answer,  and  a  bill  of 
exception  waa  taken. 

We  are  of  opinion  that  this  evidence 
s&onld  have  beai  8trlck«i  out  It  Is  true 
that  tlie  rental  value  of  tbe  property  may 
be  shown  as  one  means  of  proving  the 
Talne  of  the  loss  of  the  use,  but  the  value 
of  tbe  nse  should  be  estimated  by  the  fair 
market  value  at  the  place  where  the  prop- 
tj  Is  located.  What  the  value  of  the  use  of 
furniture,  of  the  character  described,  might 
be;  as  ^vlng  the  rental  value  to  a  ftunlshed 
houBe  in  Baltimore;  would  be  no  criterion 
tor  determining  tbe  value  of  the  nse  of  the 
same  fnmitnre  in  Winchester. 

For  these  reasons,  the  judgment  complain- 
ad  of  must  be  reversed,  the  verdict  of  tbe 
jniy  set  aside,  and  tbe  case  remanded  for 
a  new  trial,  to  be  bad  not  In  conflict  with 
tin  views  vxpnaaeA  in  this  oplnl(HL 


PLDNKETT  v.  SUPREaiE  CONCLAVB, 
IMPROVED  ORDER  OP 
HEPTASOPHS. 

CBapreme  Ooort  of  Appeals  of  Tirginia.  Jane 
14,  190a  Bc£wirlnK  Denied 
Sept  13,  1900.) 

1.  InsuaAifCK  —  Mu'i'UAL  Bsukfit  Sooiett  — 

OOKTI&OT  —  SUBSBQVSNT  AHmDHENTS  TO 

Bt-Laws— PUEADinO— Aduissioks  bt  Da- 

VUBKXB. 

lo  an  action  on  a  beneBt  certificate  con- 
ditioned on  the  Insared  complying  wltb  the 
laws  then  in  force  and  those  thereafter  adopt- 
ed, a  plea  alleged  that  after  the  isBuance  of 
the  cntiScate  a  new  law,  providing  that  no  bene- 
Bt shoold  be  paid  to  the  benefidary  of  any 
member  oommitting  saicide,  sane  or  insane, 
etc  was  macted.  Held,  that  a  demurrer  ad- 
OLitted  the  regular  enactment  of  the  new  law 
■0  that  It  became  tmerative  retrospectivelj  ex- 
cept as  to  rights  which  had  become  vested. 

2.  Sau— Depkksk  or  Suicide. 

A  demnrrer  to  a  plea  in  an  action  on  a 
benefit  certificate,  alleging  that  the  insured 
committed  stticide.  and  died  from  the  effects  of 
H  pistol  woond  Inflicted  by  himself  with  saiddal 
iatnt,  admits  that  the  msaced  eonuaitted  sui- 
cide while  nao. 


8.  Same. 

A  matnal  benefit  certificate,  rtlent  on  the 
subject  of  salcide  of  tbe  member,  was  con- 
ditioned on  his  complying  with  the  laws  then 
in  force  and  those  that  might  be  adopted.  Aft- 
er the  issuance  of  the  certificate,  the  society 
adopted  a  new  law,  providing  that  no  benefit 
should  be  paid  the  beneficiary  of  a  member  com- 
mitting suicide,  sane  or  Insane.  Beld,  that 
the  beneficiary  could  not  recover  on  the  certifi- 
cate on  the  member  committing  suicide  while 
sane. 

[Eld.  Note.— For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  {  1855.] 

Ai^wal  from  Circuit  Court  of  City  of  Rich- 
mond. 

Action  by  Estelle  T.  Plunkett  against  the 
Supreme  Conclave,  Improved  Order  of  Hei>- 
tasfipba.  from  a  judgment  for  defendant 
plaintiff  anwalb  Afllrmed. 

A.  B.  Sands  and  C.  R.  Sands,  for  plain- 
tiff. Wm.  A  Henry  Fl^enbelmerf  for  de- 
fendant 

E:EITH,  p.  "It  appears  from  the  record 
that  Charles  W.  Plunkett  applied  for  mem- 
bership In  the  Improved  Order  of  Heptasophs 
on  June  28.  1897,  and  In  bis  application  be 
agreed  'to  conform  in  all  re8i>ectB  to  the 
laws,  rules  and  usages  of  the  order  now  In 
force  or  which  may  hereafter  be  adopted 
by  the  aame.*  Upon  said  application  he  was 
admitted  as  a  member,  and  on  the  12th  day 
of  August  189T,  a  benefit  certificate  for  the 
sum  of  two  thousand  (92,000)  dollars  was 
Issued  him,  bis  wife,  Eatelle  T.  Plunkett, 
beneficiary.  This  certificate  was  delivered 
and  accepted,  'upon  the  condition  that  the 
said  brother  herein  complies  with  the  laws, 
rules  and  relations  now  governing  said 
conclave  and  benefit  fund,  or  that  may.  in 
tbe  future,  be  enacted  by  the  Supreme  Con- 
clave to  govern  said  conclave  and  fund.'  At 
tbe  time  Plunkett  applied  for  membership, 
and  at  the  time  the  benefit  certificate  was 
delivered  to  blm,  there  was  no  by-la^  of  tbe 
company  In  r^ard  to  the  suicide. 

"At  the  session  of  the  Supreme  Conclave, 
held  In  June,  190S,  section  257  of  consti- 
tution and  by-laws  was  enacted.  This  sec- 
tion provided  as  follows:  'No  benefit  shall 
be  paid  to  the  beneficiary  or  beneficiaries 
of  any  member  committing  suicide  (sane  or 
Insane) ;  provided,  however,  that  where  sucb 
suicide  has  completed  one  year  of  member- 
ship (although  tbe  Supreme  Conclave  shall 
by  bis  act  be  released  from  all  claims  repre- 
sented by  the  benefit  certificate)  his  bene- 
iBclary  or  beneficiaries  shall,  nevertheless, 
receive  from  the  Supreme  Conclave  a  sum 
of  money  In  full  dlschsrge  of  all  demands 
which  he,  she,  or  they  might  otherwise  have 
had  upon  Bald  Supreme  Conclave  equal  to 
the  equitable  proportion  of  tbe  total  benefit, 
anch  equity  to  be  determined  by  tbe  number 
of  years  the  suicide  was  a  mouber  of  the 
order  as  related  to  his  expectancy  of  life 
when  admitted.*  This  by-law  was  In  force 
on  the  9th  day  of  August,  1908,  upon  which 
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day  Charles  W.  Plnnkett  committed  suicide, 
and  died  tvom  tlie  effects  of  a  pistol  shot 
woimd  Inflicted  by  himself  with  suicidal  Id- 

tSDt 

**The  beneficiary  upon  proper  proofs  of 
death,  made  a  demand  for  the  face  value 
of  the  benefit  certificate,  to  wit,  the  sum  of 
$2,000.  The  d^and  was  refused,  and  there- 
upon she  brought  her  action. 

"The  defendants  tendered  two  special 
pleaa  The  first  alleged  that  In  the  applica- 
tion and  also  In  the  t>eneflt  certificate  that 
Charles  W.  Plunkett  promised  to  conform  in 
all  respects  to  the  laws,  ete.,  In  force  at  the 
time  of  said  application  and  benefit  certifi- 
cate, and  those  thereafter  to  be  adopted; 
that  section  207  had  been  thereafter  adopted, 
and  that  the  said  PInnkett  committed  suicide, 
and  died  from  the  effects  of  a  pistol  wound 
Inflicted  by  himself  with  suicidal  intent 
The  second  plea  set  forth  the  above  facts, 
and  In  addltl<Hi  thereto,  tbat  in  accordance 
with  section  267  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  $333^  and 
tbat  on  the  day  when  the  said  sum  became 
due  the  defendant  tendered  the  plaintiff  said 
sum;  that  the  plaintiff  wholly  refused  to 
accept;  and  that  the  defmdant  has  ever 
been,  and  still  Is,  ready  to  pay  the  said 
plaintiff  the  said  sum,  which  the  defendant 
brought  and  paid  Into  court  To  both  of 
these  pleas  the  plaintiff  demtirred. 

"It  was  contended,  In  support  of  said  de- 
murrer, tbat  the  by-law  interfered  with  rights 
which  had  become  fixed  and  vested  by  the 
terms  of  the  original  contract  The  demui^ 
rer  admits  tbat  Its  enactment  was  r^lar 
and  in  accordance  with  the  provisions  of  the 
defendant's  constitution,  and  by  the  repress 
terms  of  the  contract  between  the  plaintiff's 
bnsband  and  the  defeidant  the  former  agreed 
to  comply  *with  all  tiie  lav^  mlea  and  re- 
lations now  governing  said  oondave  and  ben- 
efit fond,  or  that  In-tbe  future  may  be  enact- 
ed by  tbe  Supreme  Conclave  to  govern  the 
said  oonclave  and  fnnd.*  Therefore  the  by- 
laws regularly  a&pted  by  the  defmdant  be- 
oune  retrospective  as  well  as  prospective  in 
their  operation,  except  as  to  the  rights  which 
bad  become  fixed  and  vested  by  tbe  terms 
of  the  original  contract  In  the  original  con- 
tract there  was  no  mention  of  death  by  self- 
destrnctlon  or  suicide  of  a  member,  whether 
sane  or  insane^  The  demurrers  to  the  pleas 
also  admit  that  the  plaintiff's  husband  was 
a  suicide;  and  the  meaning  of  the  word 
soicide  Is,  as  defined  by  the  Century  Dlo- 
tlonary,  'One  who  commits  suicide;  at  com- 
mon law,  one  who,  being  of  years  of  dis- 
cretion and  sound  mind,  destroys  himself, 
and  the  act  Itself  is  defined  by  designedly 
destroying  one's  life.*  'To  constitute  suicide 
at  conunon  law,  the  person  must  be  of  years 
of  discretion  and  of  sound  mind';  but  in 
addition  to  this  definition  there  Is  a  pre- 
sumption of  sanity  which  must  be  aiter- 
talued  in  the  absence  of  proot  Insanity 


cannot  be  predicated  simply  upon  the  act  of 
self-destruction,  for  human  experience  has 
shown  tbat  sane  men  have  taken  their  own 
lives.  To  the  extent  that  the  by-law  pro- 
vided for  the  forfeiture  of  contract  rights 
In  the  event  of  suicide  by  the  Insured  while 
sane,  it  is  valid,  first  because  it  invades  no 
vested  rights  of  the  Insured,  and  second,  be- 
cause it  is  a  fundamental  though  unexpressed 
part  of  the  original  contract,  that  the  insured 
should  not  intentionally  cause  his  own  death. 
Inasmuch  as  the  original  ctmtract  and  by- 
laws were  silent  upon  the  subject  of  suicide 
by  the  Insured  while  sane,  the  new  by-law 
is  valid,  because  there  can  be  no  such  thing 
as  a  vested  rit^t  for  a  sane  man  to  commit 
suicide,  and  for  the  further  reason  that  it 
la  nothing  more  than  the  written  expression 
ot  the  provision  which  the  law  bad  read  into 
the  contract  at  Its  inception. 

"Therefore,  inasmuch  as  the  demurrer  ad- 
mits that  the  ptalntlfTs  husband  was  sane 
at  the  time  of  the  commission  of  the  suicide, 
the  court  is  of  the  oplnltm  that  there  can  be 
no  recovery  except  In  accordance  with  the 
terms  of  the  by-laws  of  the  association." 

Thus  far  we  have  adopted  the  opinion  of 
the  Judge  of  the  circuit  court,  and  sliall  con- 
tent ourselves  with  adding  a  few  authorities 
in  suppwt  of  bis  conclusion. 

In  Pain  v.  Soclete  St.  Jean  Baptiste,  172 
Mass,  819,  62  N.  B.  602,  70  Am.  St  Bep.  287. 
the  Supreme  Judicial  Court  of  Massachusetts 
held  that  where  "a  by-law  of  a  beneficiary 
association,  providing  that  every  member 
should  have  a  right  to  five  dollars  a  week  if 
he  became  disabled  during  a  period  not  ex- 
ceeding thirteen  we^  In  each  year,  was 
amended  so  as  to  provide  that  *when  a  mem- 
ber has  received  thirty -nine  weeks  of  sick 
benefits  he  shall  not  hereafter  receive  more 
tlian  one  dollar  pw  wedc,  instead  of  fire  dol- 
lars, thirteoi  we<^  of  each  year,'  during 
a  period  of  five  years,  ttie  amended  by-law 
ai^iUed  to  a  meml>er  who,  at  the  time  of 
ItB  adoptlcm,  was  under  a  disability,  and  had 
received  paymeoit  of  boiefitt  for  tblrty-ntne 
we^s." 

In  Tisch  V.  Protected  Home  Circle,  72  Ohio 
St  288,  74  N.  B.  188,  it  is  said,  that  a  by- 
law, whipted  by  a  fraternal  benefit  asaodatton. 
wbldi  provides  tbat  a  boieflt  certificate  i»- 
sned  to  a  member  shall  be  void,  and  all  bene- 
fits thereunder  forfeited,  In  case  the  Insured 
shall  die  by  suicide,  felonious  or  otherwise, 
sane  or  Insane^  althooj^  adopted  after  the 
benefit  certificate  was  issued  and  before  the 
death  of  the  Insured  by  suicide,  violates  no 
vested  right  of  the  beneficiary. 

In  Daughtry  v.  Knights  of  Pythias,  48  La. 
Ann.  1208,  20  South.  712,  56  Am.  St 
310.  it  was  decided  that  under  a  contract  of 
life  insurance  Issued  by  a  mutual  company, 
conditioned  to  be  subject  to  any  by-law  there- 
after to  be  enacted,  the  Insured  is  bound  by 
a  subsequent  by-law.  forfeiting  sucb  policlea 
when  the  insured  sbonid  die  by  bla  own 
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bands;  citing  and  approring  Supreme  Oom- 
mandery  KnlgbtB  of  Ck>lden  Bule  r.  Alna- 
wortta.  71  Ala.  436,  46  Am.  Rep.  332. 

In  ShiiHCDan  t.  Protected  Home  Circle,  174 
N.  T.  398,  67  N.  E.  83,  the  court  uyB: 
"Wbere  tbe  contract  la  silent  ap<Hi  the  sub- 
ject of  tlie  Boiclde  of  a  member  whUe  ease, 
a  by-taw  snbaeqaently  enacted  providing  tbat 
the  certtflcate  lasned  to  him  diall  become 
rold  in  case  be  aball  die  bjr  suicide,  felonlons 
or  otherwise,  sane  or  Insane,  or  by  his  own 
hand,  sane  or  Insane,  provided  that  In  such 
case  there  shall  be  refunded  to  the  benefldary 
named  In  said  certtflcate  the  amount  of  all 
payments  made,  together  with  interest  there- 
on at  the  rate  of  three  per  cent,  per  annum, 
angles  to  a  certificate  In  force  at  the  time  of 
tbe  amendment  Issued  to  a  member  who 
thereafter  commits  suicide  while  he  Is  sane, 
flrst  becauBe  It  Invade*  no  vested  right,  and, 
second.  It  is  fundamental  though  unexpressed 
part  of  the  original  contract  that  the  insnred 
shall  not  cause  his  own  death.  See,  also, 
United  Modems  v.  Oolllgaii  (Tex.  Glv.  App.) 
77  S.  W.  1032. 

Tbe  case  presented  to  ns  upon  the  plead- 
ings is  that  of  a  sane  man  who  takes  bis 
own  life.  In  other  words,  as  was  said  in 
Bart  T.  Union  Cent  L.  Ins.  Co..  187  U.  S. 
362.  23  Sup.  Ct.  138,  47  L.  Ed.  216,  do  insui^ 
ance  policies  insure  against  crime  T  Is  that 
a  risk  which  enters  Into  and  becomes  a  part 
of  tbe  contract? 

In  Amicable  Soc.  v.  Bolland,  4  Bllgb  N.  B. 
IH  decided  by  the  House  of  Lords,  tbe  Lord 
Chancellor  said :  **It  appears  to  me  tbat  this 
resolves  itself  into  a  very  plain  and  simple 
nHislderatlon.  Suppose  tbat  in  tbe  policy  it- 
self UiiB  ilsk  had  been  insured  against ;  tliat 
Is,  tbat  tbe  party  Imnuing  had  agreed  to  pay 
a  snm  of  money  year  by  year  upon  condition 
that  la  tbe  event  of  bis  committing  a  capital 
ffelony,  and  being  tried,  convicted,  and  exe* 
coted  for  tbat  fel<my,  tale  assignees  shall  re- 
ceive a  certain  sum  of  mon^— Is  It  possible 
tlmt  sucb  a  contract  could  be  sustained?  Is 
It  not  void  upon  tbe  plainest  principles  of 
pabllc  policy?  Would  not  sucb  a  contract 
(If  available)  take  away  one  of  those  re- 
straints oi>eratlng  on  the  minds  of  men 
agalost  the  commission  of  crimes,  namely, 
tbe  interest  we  have  In  tbe  welfare  and  pros- 
perity of  our  connections?  Now,  if  a  policy 
of  tbat  description,  with  sucb  a  form  of  con- 
dition Inserted  in  It  In  express  tonus,  can- 
not, on  grounds  of  public  policy,  be  sustain- 
ed, bow  Is  It  to  be  contoided  tbat  In  a  policy 
expressed  In  soch  tmns  as  the  present,  and 
afta  the  events  which  have  happened,  tbat 
we  can  sustain  such  a  clalm7' 

In  Burt  T.  Union  Oral  It.  Ins.  Go.  supra. 
It  Is  held,  upon  grounds  of  public  policy,  that 
a  policy  of  life  insurance  does  not  insure 
against  the  legal  execution  of  the  Insured  for 
crime,  even  thou|^  he  may  In  tact  have  been 
Innocent,  and  thereftve  unjustly  ctmvlcted 
and  executed. 
And  In  Bitter  t.  Mutual  Li  '  Ina.  Co.,  lAO 


C.  B.  189,  08  Sup.  Ct  300,  42  L.  Ed.  698, 
Mr.  Justice  Harlan,  delivering  the  opinion, 
said:  "There  is  another  consideration  sup- 
porting tbe  contention  tbat  death  Intentional- 
ly caused  by  the  act  of  tbe  assured  when  In 
sound  mind— tbe  policy  being  silent  as  to  sui- 
cide—is  not  to  be  deemed  to  have  been  within 
the  contemplation  of  the  parties;  that  is, 
tbat  a  difterent  view  would  attribute  to  them 
a  purpose  to  make  a  contract  that  could  not 
be  enforced  without  Injury  to  tbe  public.  A 
contract,  tbe  tendency  of  which  is  to  endan- 
ger the  public  Interests  or  injuriously  effect 
the  public  good,  or  which  Is  subversive  of 
sound  morally,  ought  never  to  receive  the 
sanction  of  a  court  of  Justice  or  be  made  the 
foTmdatlon  of  Its  judgment  If,  therefore,  a 
policy— taken  out  by  the  person  whose  life  Is 
Insured,  and  In  which  the  sum  named  is  made 
payable  to  himself,  bis  executors,  administra- 
tors, or  assigns — expressly  provides  for  the 
payment  of  the  sum  stipulated  when  or  if 
the  assured,  In  sound  mind,  took  bis  own  life, 
the  contract,  even  If  not  prohibited  by  stat- 
ute, would  be  held  to  be  against  public  poller, 
In  that  It  tempted  or  encouraged  tbe  assured 
to  commit  suicide  In  order  to  make  provision 
for  those  dependent  upon  him,  or  to  whom  be 
was  Indebted.  In  the  case  any  different  in 
principle  if  such  policy  Is  silent  as  to  suldde, 
and  the  event  Insured  against — the  death  of 
tbe  assured— is  brought  about  by  bis  willful, 
delltwrate  act  when  In  sound  mind?" 

We  have  not  found  It  necessary  to  express 
any  opinion  as  to  whether  or  not  the  by-law 
in  question  In  this  case  would  be  binding  up- 
on members  who  afterwards  became  insane, 
and  while  Insane  committed  suicide,  and  as 
to  such  persons  no  opinion  is  expressed. 

We  think  tbe  authorities  cited  fully  vindi- 
cate the  opinion  and  jud^ent  of  the  cir- 
cuit court;  and  It  Is  affirmed. 


HOME  IN8.  CO.  OF  NEW  TORK  v.  OHAT- 

TA(3H00CHEE  LUMBER  00. 
(Supreme  Court  of  Georgia.    Aug.  17,  1006.) 

1.  lNSI7BA.nCB— CaNOKXATIOK  OF  POLIOT. 

Where  a  fire  insnrance  policy  was  issued 
for  a  term  of  one  year,  which  coatained  pro- 
vision for  cancellation  at  the  Instance  of  the 
Insured,  and  also  at  the  Instance  of  the  iosnrer 
upon  giving  five  days*  notice,  in  the  absence 
of  any  statutory  provision,  a  cancellation  could 
only  occur  within  the  year  in  one  of  three 
ways,  ao  as  to  furnish  a  defense  In  case  of  loss 
by  fire — by  the  exercise  of  the  right  on  the 
part  of  the  insnred,  by  the  action  of  tbe  in- 
surer canceling  the  policy  upon  five  days'  no* 
tlce,  or  by  an  agrsM  canceUation. 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  Insurance,      ^8-604,  616] 

2.  Saub— Action  on  Policy— DsrEnsEa. 

If  negotiations  were  pending  between  an 
insurance  company  and  a  bolder  of  a  fire 
insurance  policy  issued  by  it,  for  tbe  purpose 
of  canceling  such  poiicy,  but  such  negotia- 
tions bad  not  been  completed,  so  tbat  the  miods 
of  the  parties  had  not  met  and  a  cancellation 
had  not  become  actually  effective  before  the 
fire  occurred,  this  would  not  furnisb  a  defense 
to  the  compaiv  to  ^  suit  on  the  policy. 
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8.  Sake— pBOFOsmon  tox  OAitcEu.i.Tioif— 

ACOXPTANCB* 

If  a  propostti<m  for  a  cancellation  hj  asree- 
ment  was  made  bj  letter,  and  a  reply  by  letter 
was  relied  on  as  an  acceptance  completing  the 
■Kreement,  «nch  reply  would  tahe  effect  from 
the  time  when  it  was  sent. 

[Ed.  Note. — For  coses  in  point,  see  toI.  28, 
Cent.  Dig.  Insnnnee^  H  604,  619iJ 

4.  Bake. 

If  it  was  not  sent  until  after  the  fire  oc- 
curred, an  officer  of  the  Insured  corporation 
would  not  tlien  have  implied  autborlt?  to  send 
it.  and  tliereby  destroy  any  right  <tf  mdemnlty 
n^ieh  had  aocrned  to  the  ennpany. 

[Ed.  Note.— For  cases  In  point,  ses  toI.  28, 
Ceut.  Dig.  Insurance,  I  S05.J 

5.  Sahk. 

An  agreement  for  an  immediate  cancellation 
without  giving  five  days'  notice  can  be  made, 
and  this  may  be  shown  by  acts  and  conduct  as 
well  as  by  direct  worda  The  burden  of  sbow- 
lug  a  complete  cancellation  Is  on  the  party 
asserting  It. 

fEd.  Note. — ^For  cases  In  point,  see  toI.  28, 
Cent.  Dig.  Insurance,  fit  607,  164&] 

6.  TsiAi/~-DiBEonNO  Vebdiot. 

A  verdict  should  not  be  directed  except 
where  there  Is  no  conflict  in  the  evidence,  and 
tbat  introduced,  with  all  reasonable  dednctions 
or  inferences  therefrom,  demands  a  parttcnlar 
verdict. 

7.  iKBtntAHos— Acnon  on  PoLior-~QDBmoii 

FOB  JtTBT. 

Under  the  evidence  In  this  case  It  was 
not  error  for  the  presiding  Judge  to  direct  a 
verdict.    (Lumpkin,  J.,  dissenting.) 
&  Same. 

Taking  into  consideration  the  terms  of  the 
letter  proposing  a  cancdiation.  the  amount 
remitted  as  return  premium,  the  indorsement  of 
the  check  sent  therefor,  and  the  deposit  of  It 
in  the  bank  to  the  general  credit  of  the  in- 
sured, the  payment  of  it  In  due  course,  the 
retention  of  the  money  by  the  insured,  and  the 
entire  conduct  of  the  parties,  and.  In  view  of 
the  principle  announced  in  the  sixth  headnote 
above,  I  think  there  was  enough  to  have  au- 
thorised the  submission  of  the  case  to  the  jury, 
under  proper  instructions  as  to  whether  there 
was  an  agreed  cancellation,  ratber  than  to  have 
directed  a  verdict  (Per  Lumpkin,  JO 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Decatur  Coun- 
ty ;  W,  W.  Spence,  Judge. 

Action  by  the  Chattahoochee  Lumber  Com- 
pany against  the  Home  Insurance  Company 
of  New  York.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

The  Gbattahoocbee  Lumber  Company 
brooght  suit  against  the  Home  Insurance 
Copipany  of  New  York  to  recover  $20,000 
upon  a  policy  of  Insurance.  It  was  Issued 
by  the  defendant  on  January  17,  1903.  for 
a  term  of  one  year,  and  covered  certata 
property  belonging  to  the  plaintiff.  It  con- 
tained the  following  provision  in  regard 
to  cancellation:  "This  policy  shall  be  can- 
celled at  any  time  at  the  requrat  of  the 
Insured,  or  by  the  company  by  giving  five 
days'  notice  of  such  cancellation.  If  this 
policy  shall  be  canceled  as  hereinbefore  pro- 
vided, or  become  void  or  cease,  the  premimn 
bavliv  been  actually  paid,  the  unearned  por- 
tion shall  be  letamed  on  aurroider  of  this 
policy  or  last  rowwal,  this  company  retain- 


ing the  customary  short  rates;  except  that, 
when  this  policy  Is  canceled  by  this  com- 
pany by  giving  notice,  It  shall  retain  only 
the  pro  rata  premlnm.**  The  vice  president 
of  tbe  lumber  company  lived  In  Savannah, 
where  It  apparently  had  Its  ofOce,  and  the 
president  lives  In  the  subnrbs  of  the  city. 
On  February  10,  1903,  Graves,  the  agmt  of 
tbe  Insurance  company,  wrote  a  letto'  dated 
at  Balnbridge,  addressed  to  the  lumber  com- 
pany at  Savannah,  which  contained  the  fol- 
lowing: "I  am  to-day  In  receipt  of  your 
check  for  $1,430.  the  amount  of  the  premiums 
on  insnrance  policies  recently  Issued  to  yon 
on  the  DonalsoQvlIle  sawmill  property.  I 
deeply  regret  to  Inform  yon,  however,  that  I 
have  this  day  received  a  vlrit  from  a  travel- 
ing inspector  for  the  Home  Insnrance  Com- 
pany, and  he  advises  me  that  In  the  present 
condition  the  Donalsonvllle  property  Is  not 
acceptable  as  Insurable  property,  as  the  hy- 
drants are  In  bad  repair,  and  some  of  the 
hose  is  old  and  worn  out;  also  that  the  slab- 
pit  Is  not  protected  by  a  wall  from  tbe  mill, 
and  In  times  of  high  wind  the  property  la 
In  great  danger  from  a  general  conflagra- 
tion. This  necessitates  my  asking  you  to 
return  tbe  policies  for  cancellation,  which 
I  sincerely  regret  I  trtist,  however,  that  la 
the  near  future  tue  fire  protection  at  this 
mill  will  be  Improved,  and  that  you  will 
again  let  me  handle  the  line  for  yon.  I  in- 
close you  check  for  9l^2SZJ50,  the  amount 
of  the  return  premium  due  you.  Ton  see 
yon  have  been  Insured  against  loss  for  a 
little  more  than  a  month,  so  that  the  com- 
panies are  due  one-twelfth  of  tbe  premium. 
Assuring  you  tbat  I  regret  very  mudti  that 
the  companies  have  found  it  expedient  to 
take  this  step,  I  remain."  etc.  This  was  re- 
ceived by  the  vice  president  of  the  lumber 
company  on  the  morning  of  Febmary  2lst 
He  dictated  to  a  stenographer,  and  signed 
during  the  same  morning,  a  r^ly,  In  tbe 
following  terms:  "Yours  of  the  19th.  inclosing 
check  for  $1.202.SO,  received,  requesting  us 
to  return  policies;  and  we  herewith  Inclose 
same,  which  Is  perfectly  satisfactory  to  us. 
We  cannot  blame  you  or  the  insurance  com- 
panies for  not  continuing  tbe  risk  on  the  mill 
property  In  the  condition  It  la  In."  Tbe  presi- 
dent knew  of  this  reply,  and  ai^roved  It. 

Two  policies  were  held  by  the  platntUf; 
the  one  sued  on,  and  another  which  it  Is 
not  material  to  describe  here.  The  Tlce 
president  delivered  the  check  to  the  secretary 
and  treasurer,  who  delivered  the  policies 
to  the  stenographer  during  the  forenoon. 
The  check  was  drawn  on  a  bank  in  Baln- 
bridge. It  waa  payable  to  tbe  order  of  the 
liunber  company,  and  was  Indorsed  by  it 
and  deposited  In  the  bank,  and  the  company 
was  given  credit  for  the  amount  It  was 
paid  by  the  Balnbridge  bank  a  few  days 
later.  About  2  o'clock  of  Febmary  231st, 
tbe  property  caught  fire  and  burned  until 
it  was  destroyed.  A  tel^am  waa  received 
by  the  lumber  company  about  4  o'clock  p.  m.. 
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lafwmlng  It  of  tbe  fire.  The  Tlce  president 
lited  the  secretary  and  treasurer  tot  the 
policies.  Qe  testified  that  his  purpose  was 
to  hold  tbem  if  they  bad  not  been  mailed. 
Tbe  secretary  and  treasurer  replied  that  they 
bad  been  mailed  or  seat  off.  The  latter 
testified  that  he  so  stated  because  he  had 
deUvered  the  policies  to  the  stenographer, 
wbo  be  had  supposed  had  sent  tbem;  that  lata 
Id  the  afternoon  he  learned  that  they  had 
not  been  mailed;  that  In  passing  through  the 
stoutgrapher's  office  be  saw  a  large  envelope, 
%AeA  him  If  those  were  the  policies,  and 
wu  surprised  to  bear  him  say  tb^  were; 
that  he  (witness)  tore  open  the  envelope, 
obtained  the  name  of  the  company,  and  hand- 
ed the  policies  back  to  the  stenographer, 
though  he  did  not  tell  the  latter  not  to  mall 
tbem;  that  the  vice  president  did  not  know 
at  that  time  that  they  had  not  been  mailed, 
Dor  were  they  mailed  aftw  the  fire  with 
his  knowledge;  that  It  was  a  mlsunder- 
ttandlng  on  the  part  of  the  witness  that  he 
allowed  them  to  be  mailed;  and  that  be 
supposed  that,  having  received  the  return 
premium,  It  did  not  make  any  difference. 
The  stenographer  testified  that  be  mailed 
the  letter  and  policies  about  8  or  8:30  p.  ro. 
The  defendant  moved  for  a  nonsuit,  which 
was  refused.  Its  counsel  announced  that 
It  tiad  no  testimony  to  introduce.  There- 
apon  the  court  directed  a  verdict  for  the 
pfatntlff,  and  the  defendant  excepted. 

King,  Spanlding  &  Little,  for  plaintiff  In 
ermr.  Donalson  &  Donalson  a^d  Adams  & 
Adams,  for  defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  foregoing 
facts).   The  policy  of  Insurance  was  Issued 
toe  the  term  of  one  year,  and  the  fire  occur- 
red within  that  time.  The  company  relies  on 
the  defense  of  cancellation  before  the  fire. 
This  could  only  occur  In  one  of  three  ways : 
By  the  exwclse  of  the  right  of  cancellation 
by  the  Insured  (which  la  not  claimed) ;  by  the 
action  of  the  company  under  the  clause  In 
the  policy  which  permitted  It  to  cancel  on 
five  days'  notice  (the  only  clause  on  the  sub- 
ject); or  by  an  agreed  cancellation  taking  ef- 
fect before  the  loss.    The  letter  asking  that 
the  policies  be  returned  for  cancellation  was 
a  proceeding  under  the  provisions  of  the  pol- 
icy, or  else  a  proceeding  independent  thereof. 
If  this  was  an  effort  to  exercise  a  right  of 
cancellation  under  the  policy.  It  carried  wltb 
It  the  corresponding  right  on  the  part  of  the 
other  side  to  five  days*  notice  before  the  in- 
■urance  terminated,  unless  this  wag  waived. 
It  is  true  that  Independently  of  the  right  of 
cancellation  reserved  in  the  policy,  there  may 
be  an  Immediate  cancellation  by  agreement; 
but  such  an  agreement  must  be  shown.  In 
2  Clements  on  Fire  Insurance,  415,  It  Is  said: 
"If  fire  occurs  before  the  expiration  of  the 
five  days'  notice  of  cancellation  required, 
poiiej  remains  In  force,  though  It  may  have 
beeo  ami  by  mail  to  the  agent  for  the  pniv 
POH  of  canffffWfftton  and  procuring  other  In- 


surance. There  must  be  evidence  ot  Inten- 
tion to  consent  to  immediate  cancellation.'' 
Bee,  also.  Wicks  v.  Scottish  Union  Ins.  Co.,  107 
Wis.  606,  83  N.  W.  781;  EIrby  T.  Phoenix 
Ins.  Co.,  13  Lea  (Tenn.)  S40.  In  HolUns- 
worth  T.  Owmanla  Fire  Ins.  Oo^  45  Oa. 
12  Am.  Rep.  679,  the  attempted  cancellation 
was  under  the  policy.  While  the  letter  did 
not  directly  say  that  an  Immediate  cancella- 
tion, outside  of  the  right  to  cancel  on  five 
days'  notice,  was  proposed,  it  is  contended 
that  it  does  so  by  implication,  and  that  im- 
mediate cancellation  may  be  shown  by  acts 
and  conduct  as  well  as  by  words.  In  this 
connection  It  is  urged  that  no  premium  was 
retained  by  the  company  for  the  five  days 
during  which  the  notice  would  have  run  that 
the  Insurance  was  not  Intended  to  continue 
for  that  time.  It  will  be  observed,  however, 
that  the  letter  stated  that  the  lumber  com- 
pany had  been  Insured  against  loss  for  a 
little  more  than  a  month;  but  eleven  months* 
premium  was  returned.  Indicating  that,  aside 
from  the  five  days,  which  would  have  run 
under  a  notice  given  in  accordance  with  the 
policy,  a  nice  calculation  of  premium  for  ex- 
act days  was  not  made  by  the  insurance 
company  or  its  agent 

It  la  further  insisted  that,  when  the  check 
was  indorsed  and  deposited  to  the  credit  of 
the  lumber  company.  It  became  the  property 
of  the  bank,  and  the  money  became  that  of 
the  company;  and  that  such  a  transaction 
would  amount  to  the  payment  of  a  debt.  If 
the  che(^  was  given  for  that  punwse.  There 
is  authority  for  this  position,  but  this  court 
appears  not  to  have  thought  that  such  a  de- 
posit was  the  equivalent  of  payment  In  cash 
until  the  chec^  Itself  was  paid.  (Tbarles- 
ton  Railway  Oo.  v.  Pope,  122  Oa.  680,  60  S. 
H.  874  >  Civ.  C3ode  1896,  I  8720.  .  When  it  Is 
paid,  however,  whether  It  relates  back  for 
certain  purposes  need  not  be  discussed.  See. 
on  this  subject  22  Am.  A  Eng.  Bna  L.  (2d 
Ed.)  673.  Suppose  that,  Instead  of  a  check 
which  was  turned  Into  cash,  the  company 
had  forwarded  the  money  directly,  and  It 
was  In  the  hands  of  the  insured  at  the  time 
of  the  fire,  but  the  policy  and  letter  of  the 
Insured  had  not  been  mailed,  what  would 
then  have  been  the  status?  If  this  letter 
from  the  agent  of  the  Insurance  company 
was  a  proposition  for  a  cancellation,  as  the 
minds  of  the  parties  must  have  met  to  create 
a  contract  so,  too,  they  must  meet  as  to  Its 
termination,  unless  the  obligation  Is  made  to 
end  In  some  other  manner  by  the  orlgbial 
agreement  Ostrander  on  Fire  Insurance  (2d 
Ed.)  S  217.  If  there  was  a  proposition  by  let- 
ter to  cancel  or  surrender  for  cancellation, 
and  an  acc^tance  by  letter  relied  on.  It  would 
take  effect  from  the  time  when  It  was  sent 
(Civ.  Code  1896,  I  3046),  and,  this  being  after 
the  fire,  no  officer  of  the  company  would  then 
have  Implied  authority  to  waiver  or  reliugiulBh 
any  right  of  the  company  to  Indemnity,  which 
had  ahready  accrued.  lOCycSOS.  It  is  thus 
dear  from  the  evidence,  without  controv^y, 
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that  there  wasDocanceUatlon completed byglv- 
Ing  five  days'  notice,  as  provided  In  the  pol- 
icy. It  Is  equally  clear  that,  if  the  letter  from 
the  agent  of  the  Insurance  company  is  to  be 
considered  as  a  proposition  for  a  cancellation 
by  agreement,  Independently  of  the  right  of 
cancellation  given  in  the  policy,  In  order 
to  bare  become  effective  there  must  have 
been,  not  only  a  proposition,  but  an  accept- 
ance. If  an  acceptance  by  letter  la  relied  oo* 
tt  would  take  effect  from  the  time  when  the 
letter  was  sent,  and  not  before.  If  the  an- 
swer were  not  sent  until  after  the  flre.  it 
would  not  operate  to  make  a  complete  can- 
cellation before  the  flre 

The  only  remaining  question  is  whether 
there  was  sofflcient  evidence.  In  view  of  all 
the  facts  disclosed,  to  have  made  It  proper 
to  submit  to  the  Jury  the  question  whether, 
aside  from  any  acceptance  by  the  letter  which 
was  not  mailed  till  after  the  flre,  the  minds 
of  the  parties  had  met,  and  there  bad  been 
both  a  proposition  and  an  acceptance,  so 
that  a  cancellation  had  not  been  effectuated 
befot^  the  flre,  or  whether  the  presiding 
Judge  properly  directed  a  verdict.  Aa  to  the 
principle  above  discussed,  we  are  all  agreed; 
but,  In  the  concrete  application  of  them  to 
the  facts  of  this  case,  we  differ.  The  majori- 
ty ,of  the  court  are  of  the  opinion  that 
the  letter  from  the  agent  of  tbe  insurance 
companies  was  on  its  face  a  proceeding,  un- 
der the  terms  of  the  policy,  to  cancel  on  five 
days*  notice;  that,  flve  days  not  having 
elapsed,  there  was  no  complete  cancellation 
before  the  flre;  and  that  a  verdict  was  prop- 
erly directed.  I  am  of  the  opinion  that  the 
letter  from  the  agent  was  ambiguous,  and 
might  have  been  intended  as  a  proceeding 
nnder  the  policy  or  a  proposition  for  an 
agreed  cancellation,  independently  of  tbe 
right  to  cancel  on  Ave  days'  notice;  that  the 
letter  from  the  insured,  not  having  been  sent 
till  after  the  flre,  was  not  alone  sufllclent  to 
make  an  acceptance  before  tbe  loss,  but  Its 
terms  may  be  considered  as  baring  an  evi- 
dential value  in  determining  how  the  partira 
considered  the  proposition;  and  that.  In  tho 
light  of  all  the  facts,  as  disclosed  by  the 
evidence,  the  case  (while  close)  was  rather 
one  for  submi!?Rlon  to  a  Jury  than  for  the 
direction  of  a  verdict 

Thus  the  company,  in  remitting  the  re- 
turn premium,  did  not  retain  any  amount 
to  cover  the  flve  days'  pending  notice.  While, 
as  has  been  seen,  this  did  not  necessarily 
show  a  proposition  for  immediate  cancel- 
lation, and  may  not  have  resultea  from  any 
intention  to  have  such  Immediate  cancella- 
tion, yet  this  Is  more  properly  a  deduction 
of  fact  than  a  matter  of  law.  The  letter 
from  the  Insurance  agent  did  not  in  express 
terms  give  notice  of  cancellation  after  flve 
days,  but  set  out  certain  reasons  why  tbe 
company  desired  to  cancel,  and  asked  that 
tbe  policy  be  returned  for  cancellation.  As 
In  the  matter  of  tbe  amomt  of  premium  r»> 
tcmed,  tbe  Infermce  to  be  drawn  was  ratitMv 


for  the  Jury  than  the  court,  as  to  whether 
a  cancdlatl<m  undw  the  right  given  by  tbe 
polfcy  was  sought  or  whether  It  was  a' 
proposal,  outside  of  the  t»ms  of  the  pol- 
icy, for  an  Immediate  cancellation.  The  of- 
ficer of  the  lumber  ccsnpany  took  the  check. 
Indorsed  It  and  deposited  It  In  bank  to  the 
general  credit  of  the  company  before  the 
flre  took  place,  and  directed  the  stenographer 
to  return  tbe  policies.  Tbe  check  of  the 
company,  or  its  agent,  in  tbe  usual  course, 
would  be  returned  to  It  or  tbe  agent  aa  paid. 
The  lumber  company  never  returned,  or 
offered  to  return  to  the  Insurance  company, 
the  che^  or  the  money  represmtlng  It 
It  may  not  have  been  bound  to  do  so,  and 
after  the  flre  the  credlung  of  the  amount  so 
received  on  the  recovery  may  be  a  sufflcient 
explanation;  but  what  Inference,  if  any,  the 
Jury  would  draw  from  this,  I  cannot  say. 
The  policies  in  fact  were  sent  tLough  after 
tbe  fire.  Thus,  under  all  the  evidence,  I  am 
of  the  opinion  that  the  case  was  not  one  In 
which  a  verdict  could  be  directed.  Tbe  exact 
questions  for  the  Jury  are  very  narrow — wheth- 
er the  proposition  for  cancellation  was  under 
the  terms  of  tbe  policy,  or  independrat  of 
and  outside  of  them,  and.  If  tbe  latter,  wheth- 
er the  minds  of  the  parties  met  and  there 
was  a  cancellation  consummated  before  the 
flre,  or  only  a  cancellation  considered  or  in- 
tended, but  not  perfected. 

Howevw  strong  may  be  the  testimony  on 
one  side,  a  verdict  should  not  be  directed 
acept  wh^  tho-e  Is  no  conflict  in  tbe  evi- 
dence, and  that  Introduced,  with  all  reason- 
able deductions  or  Inferences  therefrom,  de- 
mands a  particular  verdict  Questions  of 
intention  must  necessarily  be  to  a  consider- 
able extent  dependrat  upon  Inferences  from 
tbe  facta  proved.  It  has  been  said  by  a 
great  Jurist  that  Juries  are  the  chemists  of 
tbe  law;  and  tbe  solution  of  these  issues 
of  fact  and  the  drawii^  of  Inferraces  of 
fact,  where  there  Is  evidence  to  authorize 
it,  may  well  be  dealt  with  by  these  chemists 
In  the  laboratory  called  the  "Jury  room." 
It  is  sometimes  urge^  that,  If  the  evidence 
be  BO  weak  on  one  side  that  tbe  court  would 
not  permit  a  verdict  In  favor  of  such  party 
to  stand,  he  should  direct  a  v^dlct  at^once. 
and  save  both  tbe  time  and  expense  of  a 
new  trial.  Such  Is  the  view  entertained  In 
some  Jurisdictions.  But  In  this  state,  on  a 
Jury  trial,  questions  of  fact  are  for  the  de- 
cision of  a  Jury,  and  not  that  of  the  Judge. 
If  they  decide  against  tbe  weight  of  the  evi- 
dence, it  Is  tbe  duty  of  the  Judge  to  exercise 
a  sound  discretion  in  reference  to  the  grant- 
ing of  a  new  trial.  But  th^e  Is  a  dlfferoiee 
between  granting  a  new  trial,  and  thus  per- 
mitting the  Jury  to  again  pass  upon  tbe  ques- 
tion, and  laying  hold  upon  the  case  In  limine, 
and  telling  them  how  to  find. 

Judgment  afi3rmed.  All  tbe  JnstlcM  con- 
cur, except  FIBH,  a  J.,  absoit^  and  LUMP- 
KIN, J.,  dissenting. 
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SEABOARD  AIR-I/INE  BY.  T.  HEMORT. 
(Soprene  Court  of  G«orgU.    Aug.  8,  1906.) 

1.  Oomrm— OmouL  SnvooBAPBna— Con- 

»nSATION. 

When  the  itenographer  of  a  aaperlor  court 
s  directed  hj  the  presiding  Judge  to  take  down 
the  evidence  and  other  proceeaingB  in  a  dril 
caae.  and  does  so,  the  judge  has  autliorlty  to 
allow  him  eomiMiiaation,  at  the  rata  of  10 
cents  par  100  words*  for  hla  ssrricea  in  merely 
taUng  down  soch  proceedings  In  shorthand, 
and  to  prescribe  hy  whom  and  in  what  manner 
BDch  compensation  shall  be  paid. 

[Ed.  Note.~For  cases  in  point,  sse  toL  18, 
Cent.  Dig.  Courts.  I  200.] 

2.  Samz— Bntbt  or  Judohxht. 

The  judge  haa  power  to  enter  up  Judgment 
fn  Cavor  of  the  stenographer  against  the  party 
or  partieu  by  whom  the  court  prescribes  sach 
compensation  shall  be  paid;  and  all  that  is 
necessary  in  order  for  the  stenographer  to  oh* 
tain  such  Judgment  is  for  htm  to  render  his 
bill  to  the  judge  and  for  the  judge  to  be  satisfled 
that  the  same  ia  correct  and  Just,  at  the  rate  of 
compensation  fixed  by  him. 

[Ed.  Not&r— Fm  eases  In  point,  see  toL  18, 
Gent.  Dig.  OniTl%  |  20a] 

8.  Sauk. 

The  stent^rapher  is  entitled  to  compensa- 
tion not  only  for  taking  down  the  evldeiu»,  but 
slso  for  taking  down  the  charge  of  the  court 
and  the  other  proceedings  in  the  case  which 
the  law  requires  to  be  taken  down. 
4,  Sau. 

The  Judge  has  no  power,  upon  the  ex  parte 
application  of  the  stenographer,  to  render  a 
judgment  In  his  favor  i^ainst  a  party  to  a 
dril  case  in  which  he  has  taken  down  tbe  pro- 
ceedings, for  the  amount  of  the  stenographer's 
bill  for  a  transcript,  from  his  shorthand  notes 
of  the  eividence  and  chane  of  the  court  in  such 
case,  prepared  and  deurwed  to  neh  party 
at  Us  request. 
Syllabna  by  tbe  Court) 

Error  from  Bnperfor  Court,  Qljnn  Ooim- 
ty;  T.  A.  Parkw,  Judge. 

Proceedings  by  S.  V.  Memory  against  tbe 
Seaboard  Alr-Lfne  Railway.  Judgment  for 
plalntlfl,  and  defendant  bringa  error.  Re- 
versed. 

Memory,  tbe  official  stenograpber  of  the 
BmuBwlck  circnlt,  took  down  In  Bhortband 
notes  the  testimony  and  charge  of  the  court 
hi  the  case  of  Olsen  v.  Seaboai-d  Alr-Llne 
Railway,  tried  at  tbe  May  term.  1904.  of 
Glynn  8tq>erior  court,  these  services  being 
rendered  by  direction  of  tbe  presiding  Judge 
and  at  the  request  of  counsel  for  both  par- 
ties. He  wrote  out,  or  transcribed,  the  evi- 
dence and  charge  of  the  court.  In  longhand, 
at  the  request  of  the  counsel  for  the  defend- 
ant, and  delivered  the  transcript  to  them. 
At  the  December  term,  1904.  of  the  court, 
he  presented  to  the  court  his  bill  or  account, 
against  tbe  railway  company  for  services 
rendered  in  the  case  as  stenographer  of  the 
court,  including  therein  tbe  charge  for  tbe 
transcript  delivered  to  the  defendant's  coun- 
sel, and  a  Judgment  was  rendered  in  bis  fa- 
vor against  tbe  railway  company,  by  the 
conrt,  for  the  amount  thereof.  Tbe  bill  and 
the  Judgment  thereon  was  as  follows :  "Sea- 
boam  Alr-Une  Bailvay.  To  8.  F.  Memory, 


Official  Stenograpber,  Brunswick  Circuit,  Dr. 
To  one-half  of  my  fee  for  taking  down  and 
Btenographlcally  reporting  testimony  and 
(diarge  of  tbe  court  in  tbe  case  of  Mrs. 
Bosa  B.  Olsen  t.  your  company,  suit  for  dam- 
ages tried  at  May  term,  1004,  of  Olynn  su- 
perior court,  48300  words  at  10  cents  per 
100,  your  half  being  124.40.  To  fee  for  writ- 
ing out  and  transcribing  said  evidence  and 
charge  of  court  at  your  request,  the  same  be- 
ing delivered  to  your  attorneys,  48,800  words 
at  10  c.  100  48.80.  Total  |78^.  In  Olynn 
Superior  Court,  December  term,  1004.  It 
appearing  to  the  court  that  tbe  above  stat- 
ed bill  is  correct,  and  tbat  tbe  services 
charged  therein  were  rendered  by  S.  F.  Mem- 
ory as  such  official  stenographer,  tmder  tbe 
direction  of  the  comt  and  at  the  request  of 
counsel  tor  botb  parties,  and  tbat  said  char- 
ges so  made  Is  proper  to  be  awarded  as  costs 
to  be  paid  by  defendant  in  said  case;  it  is 
thereupon  considered,  ordered,  and  adjudg- 
ed by  tbe  court  tbat  said  stenographer's  fees 
and  costs  so  set  oat  and  charged  for  in  said 
bill  be  and  the  same  are  hereby  awarded 
against  said  defendant,  Seaboard  Alr-Llne 
Bailway,  and  that  said  S.  F.  Memory,  as 
such  official  stenographer,  do  have  and  re> 
cover  of  and  from  tbe  said  defendant,  Sea- 
board Air-Line  Railway  tbe  sum  of  178.20, 
tbe  amount  of  bis  sold  bill,  and  that  execu- 
tion do  Issue  accordingly.  Granted  In  open 
court  this  Dec.  12tb,  1004.  T.  A.  Parker, 
Judge  S.  O.  B.  a" 

The  defendant  railway  filed  a  petition  to 
set  aside  this  Judgment,  for  tbe  following 
reasons  alleged  therein:  It  appeared  tbat 
the  Judgment  was  rendered  without  any  pe- 
tition or  motion  In  writing  therefor.  It  was 
obtained  ex  parte  by  Memory,  without  any 
process  or  rule  nlal  having  been  Issaed.  di- 
rected to  tbe  defendant,  and  without  notice 
to  It,  or  waiver  of  notice,  or  appearance,  up- 
on its  part  The  court  bad  no  autborl^ 
"to  make  the  award  as  costs  as  It  has  done, 
and  as  la  recited  in  said  Judgment."  The 
charges  made  in  the  stenographer's  bill  "are 
Illegal,  excessive,  greater  than  and  not  tbe 
charge  allowed  by  law  to  be  mnde  in  such 
cases  by  official  stenograpber'a,"  In  tbat  10 
cents  per  100  words  is  chained  for  taking 
down  the  testimony  and  charge  and  a  like 
amount  for  writing  out  or  transcribing  tbe 
same,  when  "the  charge  prescribed  by  law" 
is  "fixed  at  a  rate  not  to  exceed  10  cents  per 
100  words  for  taking  down  testimony  and 
r^roduclng  tbe  same  in  ordinary  and  Intel- 
ligible writing,  and  no  compensation  what- 
ever [is]  provided  by  law  for  taking  down 
the  charge  of  tbe  court" 

The  motion  was  dismissed  on  gmeral  de- 
murrer,  and  tbe  movant  excepted. 

Crovatt  &  Whitfield,  for  plaintiff  in  error. 
A.  D.  Qale,  for  defendant  In  error. 

COBB,  P.  J.  1.  Tbe  court  erred  in  sns- 
talnlng  the  demurrer  to  the  motion,  thongb 


Digitized  by 


Google 


16 


66  80TTTHBASTBBN  REPOBTEB. 


(Ga. 


all  of  tbe  groonda  of  the  motion  were  not 
well  taken.  The  Judgment  waa  not  Told  be- 
cause the  stenographer  was  allowed  10  cents 
per  100  words  for  tbe  work  performed  by  him 
In  taking  down  the  testimony  and  charge  of 
the  court  The  statute  provides  that  "the 
compensation  of  the  reporter  or  stenogra- 
er  for  recording,  or  taking  stenographic 
notes,  and  recording  the  evidence  In  sach  dv- 
U  cases  as  may  be  agreed  by  counsel  to  be 
recorded,  or,  In  cases  of  disagreement,  as 
aforesaid  In  such  cases  as  the  presiding  Judge 
may  direct  to  be  recorded*  shall  be  at  a  rate 
not  to  exceed  10  cents  per  100  words,  to  be 
fixed  by  said  Jndg&"  OIt.  Code  1895,  1  4447. 
Tbe  meaning  of  this  language  Is  not  as  clear 
as  Is  desirable,  tbe  expression,  "for  recording, 
or  taking  stenographic  notes,  and  recording 
the  evidence,"  being  somewhat  ambiguous. 
This  phrase  is  awkward,  tbe  word  "record- 
ing," as  first  employed,  and  the  words  "tak- 
ing stenographic  notes"  being  apparently  ob0 
In  tbe  same  sense,  and  yet  followed  by  the 
words  "and  recording  the  evidence,"  as  If 
something  else  was  to  be  done  after  "record- 
ing, or  taking  stenographic  notes"  of,  the 
evidence.  "Becord"  means  "to  preserve  the 
memory  of,  by  committing  to  writing,  to 
printing,  to  inscription,  or  tbe  like;  to  make 
note  of.**  WdMter's  Diet  A  stenograpber 
Is  "recording"  the  evidence  when  he  Is  taking 
It  down  in  shorthand,  although  he  Is  not 
making  a  record  thereof  which  Is  Intell^ible 
to  those  who  are  not  versed  In  the  system 
of  shorthand  which  he  uses,  and  even  though 
no  one  but  himself  may  be  able  to  read  his 
aborttiand  notes. 

The  word  "record"  Is  clearly  used  In  this 
sense  In  the  section  of  the  Civ.  Code  of  1895 
which  Immediately  precedes  the  one  which 
we  are  now  considering.  That  section  pro- 
vides that  it  shall  be  the  duty  of  tbe  official 
stenographer  "to  attend  all  courts  in  tbe  dt- 
cutt  for  which  he  is  appointed,  and,  when  di- 
rected by  tbe  Judge  as  hereinafter  set  forth, 
to  exactly  and  truly  record,  or  take  steno- 
graphic notes  of  the  testimony  and  proceed- 
ings In  the  cases  tried,  except  the  argument 
of  counsel."  Section  4446.  It  is  clearly  ap- 
parent that  the  word  "record"  and  the  ex- 
pression "or  take  stenographic  notes  of' 
mean  Identically  tbe  same  thing,  the  latter 
expression  being  merely  explanatory  of  the 
former.  It  is  also  to  be  borne  In  mind  that 
this  section  deals  with  the  duties  of  tbe 
Btoiographer  and  prescribes  what  he  shall 
do,  while  the  section  which  we  are  construing 
deals  with  tbe  subject  of  his  compenaatloD 
for  performing  those  duties  in  dvil  cases. 
It  would  be  strange.  Indeed,  If  the  Leglslat* 
ure,  after  prescribing  tbe  duties  of  tbe  sten- 
ographer, had,  when  iHx>vIdlng  for  bis  com- 
pensation for  performing  those  duties  in  civil 
cases,  by  mere  Implication  materially  changed 
and  Increased  the  duties  whlcb  be  was  re- 
quired to  perform  In  order  to  earn  such  com- 
pensation. The  section  which  prescribes  tbe 
duties  and  the  section  which  provides  for  tho 


compensation  for  the  performance  of  these 
duties  are  to  be  construed  togetber.  So  we 
cannot  agree  with  counsel  in  the  ccmtoitloii 
that  section  4447  means  that  the  official  ste- 
nographer of  the  court  shall,  in  every  civil 
case  in  which  be  la  required  to  take  down 
the  testimony,  etc.,  transcribe  bis  shorthand 
record  Into  longhand  before  he  Is  entitled  to 
the  compensation  provided  for  therein. 

We  think  that  the  next  section  of  the  GIt. 
Code  of  1895  clearly  contemplates  that  no 
public  record  Is  to  be  made  of  the  evidence, 
etc.,  taken  down  by  the  stenographer  In  a 
dvIl  case,  available  to  anybody  and  every- 
body who  may  desire  to  use  It  It  provides 
that  the  stent^apber  "shall,  for  reports  of 
evidence  and  other  proceedings  by  him  fur- 
nished, be  paid  by  the  party  requesting  the 
same,  at  a  rate  not  to  exceed  10  cents  for 
each  100  words."  Section  4448.  This  makes 
tbe  fee  for  furnishing  transcripts,  in  long- 
hand, of  the  stenographic  reports  in  dvll 
cases  part  of  tbe  perQulsites  of  tbe  stenog- 
rapher's office,  of  which  It  Is  apparent  that 
he  might  largely  at  least,  be  deprived,  If 
be  were  required  to  make  a  public  longhand 
record  of  tbe  matter  taken  down  by  him  iii 
each  dvll  case.  We  think  tbe  Intention  of 
the  statute  Is  that  tbe  stenographer  shall  be 
allowed  compensation,  at  a  rate  not  to  ex- 
ceed 10  cents  per  100  words,  for  merely  tak- 
ing down,  m  shorthand,  the  evidence,  etc..  In 
dvll  cases.  This  Is  the  way  In  which  we  un- 
derstand the  statute  has  been  uniformly  con- 
strued tbe  Judges  of  the  superior  courts 
ever  since  It  went  into  operation.  Thla  Is 
certainly  true  so  far  as  our  information  or 
knowledge  of  the  practice  ot  the  superior 
court  Judges  extends.  Unless  this  construc- 
tloQ  la  placed  upon  tbe  atatute,  a  atenogra- 
pber  who,  under  the  direction  of  tbe  court 
takes  down  the  testimony,  etc..  In  a  dvll  case 
in  which,  after  verdict,  no  effort  is  made  to 
review  the  trial,  can  get  no  compensation, 
unless  he  goes  to  the  senseless  and  uselesb 
labor  of  transcribing  his  shorthand  notes  of 
tbe  trial.  As  we  understand  the  law  upon 
the  subject  the  stenograpber  is  not  expected 
or  required  to  transcribe  his  stenographic 
report  of  tbe  proceedings  at  the  trial,  unless 
he  is  requested  to  do  so  for  the  benefit  of  one 
of  the  parties,  or  the  trial  Judge  desires  such 
transcript  for  the  purpose  of  aiding  him  In 
examining,  revising,  or  approving  a  brief  of 
evidence,  or  Judging  of  tbe  accuracy  of  state- 
ments contained  In  a  motion  for  a  new  trial 
or  bill  of  exceptions.  And  yet  it  seans  ob- 
vious that  the  stenographer  Is  entitled  to  be 
compensated  for  stenographlcally  reporting 
the  proceedings  at  tbe  trial,  whether  he  is 
ever  called  upon  to  transcribe  his  shorthand 
report  or  not  and  such  we  think  is  tbe  pur- 
pose of  tbe  statute.  This  construction  of  the 
statute  was  recognized  in  Central  Railroad 
Company  v.  Robertson,  92  Ga.  741,  18  S.  EL 
986,  where  it  was  held  that  "the  presiding 
Judge  may  require  tbe  offidal  stenographer 
not  only  to  take  stenographic  notes  of  tlis 
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ertdam  In  dvll  caaes,  bet  to  write  tbe  lanw 
ont  In  longhand  for  tbe  uw  of  the  Judge,  In 
case  be  ahoald  need  the  stenograpber'a  re- 
port tor  the  purpose  of  aiding  htm  In  exam- 
InlDg,  rerlalng,  and  apivorlng  anj  brief  of 
evidence  which  may  be  presented  to  himi  If 
tbere  aboald  be  fnrther  proceeding!  by  mo- 
tion tor  new  trial,  or  otbarwlse.** 

There  would  have  been  no  reason  for 
holding  that  tbe  Judge  majr  reqalre  tbe  ste- 
nographer to  write  out  in  longhand  bis  sten- 
offaphle  notes  of  the  evidence  1^  nnder  the 
statute  tbe  stenographer  waa  obliged  to  do 
tbls  wiietiker  the  Judge  required  him  to  do  It 
w  not  The  tut  that  the  Judge  maj  require 
this  to  be  dcme,  whenerer  he  deems  It  neces- 
sary, ahowa  the  absence  of  a  pre-«l8tlng 
statutory  reonlranwt  that  It  should  be  done, 
la  the  ophiUm  In  the  case,  dellTered  by  Ur, 
Justice  Samuel  Lumpktai,  It  la  said:  "The 
parUea  can.  by  agreement,  bare  the  report 
made,  and  arrange  between  than  selves  and 
tbe  stenographer  for  hla  compensation.  If 
no  agreement  to  made,  tiie  presiding  Judge 
may,  of  his  own  motion,  direct  the  stenogra- 
pher to  take  down  in  shorthand  the  testl- 
mony  and  other  proceeding;  and  he  may 
also,  as  already  steted,  prescribe  by  whom, 
and  what  amount  the  stenographer  shall  be 
paid.  If  thme  ahonld  be  no  necessity  for 
writing  out  tbe  notes  In  longhand,  the  Judge, 
in  fixing  the  amount  of  tbe  stanogra^ur'B 
condensation,  would,  of  course,  allow  him 
lesi  than  would  be  allowed  In  case  he  should 
be  twiulred  to  write  out  bis  retort"  In  the 
presoLt  case,  toe  Judge  did  not  e»!eed  his 
authority  when  he  allowed  tbe  stenogrqiber 
10  cento  per  100  words  for  taking  down  tbe 
evidence  in  sh<nihand;  and  having  fixed  the 
amount  of  the  BteiM«rapber*s  compensation, 
Iw  had  authority  to  prescritw  by  whom  it 
tbonld  be  paid,  and,  therefore,  could  require 
tbat  one-halt  of  toe  amount  should  be  paid 

the  defendant  to  the  case. 

2.  Power  to  fix  the  amount  of  compeiua- 
tlon  and  to  prescribe  by  whan  and  to  what 
manna-  it  shall  Iw  paid,  which  the  Judge  has 
nnder  tbe  proTleltnu  of  section  4M7,  neces- 
sarily carries  with  it  the  power  to  render 
Jndgment  to  faror  of  the  stenographer  against 
tb»  party  by  whom  the  court  orders  that  the 
compensation  shall  lie  paid.  Tbe  stenogra- 
pber  receives  no  salary,  but  Is  simply  paid 
tor  the  work  which  he  does.  In  felony  cases, 
vberein  the  law  requires  the  evidence  to  be 
taken  down,  he  Is  paid  by  the  day  from  toe 
treasury  of  the  county  whereto  toe  cases  are 
tried,  iqton  orders  drawn  thereon  by  toe  pro- 
dding Judge.  In  dvll  cases  whatever  com- 
pensation be  receives  comes  from  toe  parties 
to  toe  litigation.  If  tbe  Judge  directs  blm 
to  take  down  the  proceedin|^  In  a  civil  case, 
he  to  compelled  to  do  so,  and  looks  to  the 
Judge  to  fix  tbe  rate  ot  his  compensation  and 
to  prescribe  by  whom  antf  to  what  manner  It 
shall  be  paid.  He  to  the  courtfs  officer,  and 
in  taldng  down  the  proceedings  to  such  a 
case  performs  bto  woric  under  tbe  direction, 


and  to  the  ^eemce  of  toe  Judge,  and  tStn 
foes  whicSi  he  tous  earns  are  in  toe  nature 
of  court  costs,  accruing  during  toe  trial  of  the 
case.  It  would  be  strange,  todeed,  if,  to  or- 
der to  enfnce  the  collectlmi  of  bto  fees  for 
work  so  perfbrmed,  he  should  be  ampelled 
to  bring  suit  against  toe  party  or  parties  by 
whom  the  court  directed  the  fees  diould  be 
paid.  He  to  a  sworn  officer  of  toe  court  and 
performs  bto  woric  and  presento  his  bill  there- 
for under  his  oato  of  office  and  to  no  more 
onnpelled  to  serve  notice  upon  toe  party 
liable  for  the  payment  of  the  bill,  to  show 
cause  why  it  should  not  be  paid,  than  Is 
any  otoer  officer  of  the  court  who  performs 
services  in  tbe  case  for  which  be  to  entitled 
to  collect  the  fees  prescribed  by  the  law. 
All  that  to  necessary  to  order  tor  tbe  stenog- 
grapher  to  obtain  Judgment  for  autdi  fees  to 
for  him  to  satisfy  the  Judge  toat  the  bill  ren- 
dered is  correct  and  Just,  under  toe  rate  ct 
compensation  prescribed  by  toe  Judge.  Were 
tt  otoerwtoe,  tbe  Judge  might,  In  every  dvll 
case  in  whicb  he  reqtilres  stenographic  notes 
of  the  proceedings  to  be  token  down  1^  the 
offldal  stenographer,  be  laying  tha  founda- 
tion for  additional  and  collateral  litigation 
growing  out  of  toe  case,  betweoi  tha  stent^- 
raidier  and  toe  parties  thereto.  We  do  not 
believe  tbat  toe  Legtototure  ever  contemplat- 
ed that  tola  additional  burden  should  be 
placed  upon  toe  court  to  every  dvll  case  to 
which  toe  court  requires  toe  evidence,  ete., 
to  be  token  down,  or  tbat  the  stenographer, 
to  order  to  collect  hto  fees  for  services  per^ 
formed  by  btm  under  toe  direction  and  to 
toe  presence  of  toe  Judge,  should  be  cnn- 
pelled  to  go  to  toe  trouble  and  expense  of  a 
towBidt  wito  toe  party  liable  to  him  for  bto 
compensatl(m.  If  a  mistake  is  made  In  the 
amount  awarded  the  stenographer  to  toe 
Judgment;  toe  party  against  whom  toe  Judg- 
ment to  rendered  will  not  be  thereby  prevent- 
ed ftom  maktog  a  motion  to  retax  the  costs, 
if  such  party  was  not  served  wito  notice  of 
toe  stenograpber'a  intention  to  apply  tor  the 
Judgment  b^ore  ito  rendition. 

8.  The  Judgnient  was  not  vdd  because  It 
embraced  compensation  for  taking  down  tbe 
charge  of  tbe  court  As  we  have  aeen,  toe 
Glv.  Code,  I  4446,  provides  that  it  shall  be 
toe  duty  ot  toe  official  stenographer  of  toe 
court  **to  attend  all  eonrte  to  the  circuit  for 
which  he  to  appointed,  and,  when  directed  by 
the  Judge  as  hereinafter  aet  forth,  to  exact- 
ly and  truly  record,  or  take  stenographic 
notes  of  the  testimony  and  proceedings  to  toe 
case  tried,  except  toe  argument  of  counsel." 
It  to  clear,  from  this  lai^poage,  that  whenever 
toe  stenographer  Is  required  by  toe  court  to 
"record,  or  take  stenographic  notes  of  toe 
testimony  and  proceedings,*'  be  must  teke 
down  the  diarge  of  tbe  court,  toe  diai^  be- 
ing a  very  Importont  part  of  toe  proceedli^, 
and  tbe  only  portion  of  the  proceedings  ex- 
cepted from  toe  requirement  of  toe  statote  as 
to  the  duty  of  tbe  stenographer  being  tbe 
argument  of  counsel.  Consequently  the  next 
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Bection,  whldi  prorides  for  "the  compensa- 
ttoa  of  tile  zeporter  or  stenograpber  fOr  ze- 
oordlng,  or  taking  stenographic  notes,  and 
recording  the  evidence  in"  In  cdvll  cases,  must 
be  construed  In  the  Ilgbt  of  the  above  provi- 
sions of  section  4446u  The  staiographor  la 
required  to  stenographlcally  report  all  the 
proceedings  In  the  case  trted,  except  the  ai^ 
gnment  vt  counsel;  and  the  contention  of  tiie 
plaintiff  in  error  is  that  no  matter  hov  mnch 
woi^  he  may  perform  in  taking  down  the 
various  motions,  objections,  etc.,  orally  made 
during  tiie  pn^ress  of  the  trial,  and  the  rul- 
ings of  the  court  thereon,  and  the  charge  of 
the  court,  he  Is  entltied  to  no  compensation 
whatever  tlierefor,  but  fato  conqiensation  must 
be  strictly  limited  to  the  wmk  performed  by 
him  In  taking  down  the  evidence.  As  al- 
ready Indicated,  we  cannot  agree  with  counsel 
In  tbls  construction  of  the  statute.  In  some 
cases,  mnch  the  greater  portion  of  the  work 
performed  the  stenograjAier,  In  open  court, 
Is  In  taking  down  the  proceedings  other  than 
the  testimony,  and  in  othw  cases,  tiie  whole 
of  sndi  woriE  Is  thus  performed,  the  case  be- 
ing terminated  without  the  Introduction  of 
evidence.  Obviously,  it  was  never  Intended 
by  the  lei^ature  that  the  stenographer,  al- 
though required  to  report  all  the  proceedings, 
except  the  argument  of  <fouu8el,  should  be 
paid  only  for  taking  down  the  evidence.  Con- 
stmlng  together  the  section  which  prescribes 
the  duty  of  the  stenographer  as  to  taking 
down  tiie  proceedings  in  the  case  tried,  and 
the  section  which  provides  for  his  compensa- 
tion, we  have  no  hesitancy  In  dedding  that 
he  la  to  be  paid  for  taking  down  tiie  proceed- 
ings other  than  the  testimony,  as  well  as  for 
taking  down  the  evidence,  at  the  rate  of 
compensation  fixed  by  the  court 

4.  While  the  Judgment  ought  not  to  have 
been  set  aside  npon  any  of  the  grounds  with 
which  we  bave  been  dealing,  we  think  it 
should  have  been  set  aside  because  the  court 
had  no  authority  to  embrace  th^^n  the  com- 
pensation of  the  stenograpber  "for  writing 
out  and  transcribing  [the]  evidence  and 
charge  of  the  court,"  at  the  request  of  coun- 
sel tor  the  railway  company,  and  furnishing 
the  transcript  thereof  to  them.  This  portion 
of  the  staiographer*s  bill  was  elearly  based 
upon  matter  of  contract  between  him  and 
the  railway  company,  and  not  upon  services 
performed  In  tiie  case,  In  or  out  of  the  court, 
by  direction  of  the  Judge.  It  Is  true  that  the 
Judgment  recites  that  the  services  of  the 
aten(^;rapher,  charged  for  In  the  bill,  which 
by  reference  Is  made  a  part  of  the  Jw^- 
ment,  were  rendered  as  "official  stenographer, 


under  the  direction  of  the  court,**  but  tbls 
recital  evidently  must  refer  only  to  the  serv- 
ices which  were  performed  In  court.  In  tak- 
ing down  the  testimony  and  the  charge  of  the 
court;  for  tiie  Jut^ment  also  recites  that  the 
services  referred  to  were  roidered  "at  the 
request  of  counsel  for  both  parties."  EvI- 
doitly,  this  latter  recital  must  refer  only  to 
serrlces  rendered  by  the  Btenograpber  In 
court,  which  were  for  ti»  benefit  of  both  par- 
ties, and  not  to  services  rendered  him  to 
the  losing  party,  after  the  trial  wu  over, 
which  were  for  the  benefit  of  that  party 
akme.  Besides,  the  bill  of  the  steiographer, 
which  Is  embraced  In  the  Judgment,  shows 
that  the  services  now  under  consIdaaUon 
were  performed  merely  at  the  request  ot 
counsel  for  the  railway  company,  and  tiiat 
the  transcript  charged  for  was  not  furnished 
to  the  court,  but  to  such  counsel.  The  Judge 
might  as  held  In  Cmtral  Railroad  Co.  v. 
Robertson,  supra,  have  directed  the  stenog 
rapher  to  furnish  him,  for  his  own  use  and 
Information,  a  transcript  of  the  stenographU- 
report  of  the  proceedings  upon  the  trial  ot 
the  case,  and  have  provided  for  the  payment 
of  the  stenographer  for  his  services  In  this 
respect,  but  it  se^s  clear  that  this  was  not 
don&  The  services  charged  for  In  the  sec- 
ond Item  of  the  stenographer's  blU  fall  wltblii 
section  4448  of  the  ClvU  Code  of  18d5,  which 
provides :  "Said  reporter  or  straiographer 
shall,  for  reports  of  evidence  and  other  pro- 
ceedinga  by  htm  furnished,  be  paid  by  the 
party  requesting  the  same,  at  a  rate  not  to 
exceed  10  ceante  for  each  100  words."  The 
services  referred  to  In  this  section  are  mat- 
ter of  private  contract  between  the  stenog- 
rapher and  the  party  requesting  than;  and 
in  order  to  recover  for  the  same,  In  case  o£ 
the  refusal  of  the  party  for  whom  they  are 
rendered  to  pay  for  them,  the  stenographer's 
remedy  Is  to  sue  upon  the  contract  He  is 
not  obliged  to  deliver  his  report  of  the  testi- 
numy  and  other  proceedings  to  the  party  who 
has  made  a  request  for  tbe  same,  until  such 
party  pays  him  therefor;  but  If  he  does,  tils 
right  to  recover  Is  upou  the  contract  in  a 
proceeding  based  thereon.  He  cannot  recov- 
er upon  an  ex  parte  application  tor  services 
performed  out  of  court  under  an  agreemeut, 
express  or  implied,  between  himself  and  tbe 
party  for  whom  such  services  were  rendered. 
For  the  reasons  indicated  in  this  division  of 
the  opinion,  the  Judgment  of  the  court  below 
Is  reversed. 
All  the  Justices  omcar,  except  B18H.  C 
absent 
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ANDERSOK  T.  WtCHB. 

(Saprema  Court  oC  Georgia.    Ang.  17,  1806.) 

Ebbob,  Wbit  or— DiBuasAi/— PBBSuumona. 

Thi*  case  haviiig  been  brought  ap  bj  direct 
bill  of  ezceptiona  (ao  motion  for  a  new  trial 
haTin^  been  made,  uid  no  brief  of  evidence  filed), 
anipunc  nror  upon  ipecified  rulinga  of  the 
court  In  the  admioBfoD  of  evidence,  and  it  not 
appearing  that  the  verdict  was  necessarily  con- 
trolled by  any  one  or  more  of  such  rallnga,  or 
even  that  injury  resalted  therefrom  (the  evi- 
dence being  admiaaible  for  one  purpose),  they 
cannot  be  reviewed,  and  the  writ  of  error  must 
therefore  be  dismissed. 

Pw  lAmpkin,  J.  At  Indicated  In  Hender- 
•on  v.  State,  61  8.  B.  764,  12S  Ga.  740,  I  in- 
dine  to  the  opinion  that  a  Judgment  of  afflrm- 
ance  would  be  the  better  judgment;  but  no 
revenal  can  be  had  on  this  bill  of  ezceptlOQk 
inA  as  the  result  is  the  same,  tbm  form  of 
Judgment  is  not  of  great  matsriaiitr. 

(8yUabiu  br  tlM  OontL) 

Error  trtm  SapeHor  Oonrt,  Btbb  Ooontr; 
W.  H.  Telton,  Jr.,  Judge. 

Action  by  J.  L.  Andenon,  administrator, 
agabut  J.  W.  'Wyche.  Judgment  tor  defend- 
ant, and  plaintiff  brings  error.  DtsmlBsed. 

J.  Ik  Anderson,  as  administrator  with  tbe 
TlU  annexed  of  a  H.  Freeman,  deceased, 
soed  W.  J.  Wycbe  for  tbe  reoorery  of  two 
described  parcels  of  land  sttoated  In  South 
Macm,  Bibb  county.  Three  separate  de- 
fenses wore  filed  to  tbe  action,  vis.:  (1) 
Title  In  defendant  under  a  sale  of  tbe  land  in 
question  for  state  and  coon^  taxes  doe  1^  the 
estate  of  Freeman.  (2)  Title  by  seven  years' 
advose  possession .  vnAet  written  evidence 
of  title.  (S)  Estoppel  by  reason  of  tbe  fol- 
lowing facts:  Plaintiff,  as  administrator  of 
tbe  estate  of  Freeman,  refused  to  redeem  tbe 
property  In  question  within  tbe  time  pre- 
scribed by  statute,  after  Its  sale  by  tbe  sheriff 
to  the  commissioners  of  Blbb  county  tor 
taxes  against  tbe  estate  of  Freeman,  and 
authorized  tlie  commissioners  to  sell  tbe  prop- 
erty to  defendant  for  the  amount  of  such 
taxes;  and  defendant,  having  been  informed 
by  the  commlMlonere  that  plaintiff  had  given 
tbetn  such  authority,  paid  such  taxes,  tbe 
heaefit  of  wtalcb  payment  was  reoriTed  by  the 
estate  of  Freeman,  and  took  a  deed  from 
tbe  commlsBioners  to  tbe  property.  On  the 
trial  there  was  a  general  verdict  for  the  de> 
fadant  Plaintiff,  without  moTlng  tor  a  new 
trial,  filed  a  direct  bill  of  exceptions.  Tbe 
only  evidmce  cmtained  In  tbe  bill  ot  excep- 
tfosa  iB  certain  documentary  erl&nce  offiered 
br  defendant  and  admitted  oTer  spedfled  ob- 
JectlcHu  of  tbe  plaintiff.  No  other  evidence 
latroducea  Is  referred  to  in  any  way.  Such 
docomeoteiy  evidence,  and  the  objections 
Oiereb^  are  as  follows:  (a)  Return 
of  tbe  property  of  the  estate  of  G.  H.  Freeman 
for  1885,  for  taxation,  made  under  oath  by 
"L^are  Walter,  Agent,**  w&ereln  the  realty 
owned  hy  the  estate  was  valued  at  $0,000. 
This  return  was  objected  to  on  the  ground 
that  It  should  have  been  made  by  tbe  ad- 
ministrator of  tbe  estate;   he  being  real-  i 


dent"  (b)  'Ttlw  sberirs  tax  deed  to  the 
county  of  Bibb,  and  the  tax  execution  at- 
tacbed  thereto,  dated  August  4,  1896,  coavej- 
Ing  tbe  land  In  dispute;  tbe  tax  ezecntton 
being  Issued  by  tbe  tax  ooUector  of  Kbb 
county  against  *Legare  Walker,  Agent  Betate 
of  O.  H.  Freeman,'  and  levied  upon  tSa  lend 
in  dispute  dated  December  20, 1890,  for  taxes 
1806,  amount  $65.00."  "The  objections  to  tbe 
executltm  being  that  tbe  some  could  not  be 
levied  on  the  property  of  tbe  'estate  of  G.  H. 
Freeman'  as  Is  here  defined,  and  that  the 
execution  could  not  be  Issued  against  lisgare 
Walker,  Agent  Bstate  of  CX  H.  Freeman.*  but 
only  against  the  administrator  of  the  estate 
of  0.  H.  Fre^an,  who  riionld  have  notice; 
and  to  tbe  deed,  that  tbe  sheriff  bad  no  au- 
thority of  law  to  make  a  deed  at  a  tax  sale 
to  tbe  county  ot  Blbb."  (c)  "Tbe  foUowinc 
<Hrders  of  the  Bibb  county  commissioners. 
*  •  •  entered  on  minutes  of  board,  August 
4, 1806:  *Ordered,  that  J.  F.  Means,  as  agent 
of  this  board,  buy  In,  and  for  the  county,  all 
property  this  day  sold  by  sheriff  for  state  and 
county  taxes,  subject  to  tbe  terms  and  condi- 
tions contained  in  tbe  order  of  this  board  on 
this  subject,  of  date  SCay  1. 1804,  and  record- 
ed on  page  826  of  these  minutes.'  'Ordered, 
that  J.  F.  Means,  In  the  name  and  behalf  of 
this  board,  be  authorized  and  emjmwered  to 
buy  all  property  this  day  Bold  by  Sheriff 
Wescott  of  Blbb  county,  for  state  end  county 
taxes,  under  and  by  virtue  of  tax  fl.  fas., 
bidding  in  each  case  only  the  amounts  due 
and  accrued  costs ;  provided  no  one  else  bids 
such  amount  and  costs;  provided  further, 
that  the  proi>erty  thus  bougbt  Is  not  to  be 
paid  for  until  said  Means  as  agent  of  thfs 
board  has  been  put  In  possession  of  the  same.* 
Entered  on  minutes  of  board  May  1.  1894." 
'The  objections  to  said  order  being  that  the 
board  had  no  authority  of  law  to  authorize 
any  one  to  buy  land  at  tax  sale  for  the  county 
of  Blbb."  fd)  "The  following  order  of  the 
board  of  Blbb  county  commissioners:  'The 
clerk  was  given  the  power  to  sign  deeds.' 
Certified  copy  of  the  minutes  of  said  board, 
of  date  January  9,  1897."  "Tbe  objection 
being  that  the  board  of  commissioners  has  no 
authority  of  law  to  authorize  the  clerk  to 
sign  deeds  for  the  county  generally,  this 
not  being  a  specific  authority  to  sign  any 
particular  deed  to  certain  lands;  also  that 
the  board  cannot  authorize  the  clerk  to  sign 
any  deed  to  any  land,  legally,  belonging  to 
the  county."  (e)  "A  deed  from  the  county 
of  Blbb  to  W.  J.  Wyche,  conveying  the  land 
In  dispute,  signed,  The  County  of  Blbb 
[Seal] printed  In  the  deed  by  'S.  C.  Davis. 
Commissioner/  The  consideration  of  said 
deed  being  $84.92.  Said  deed  dated  16th 
August,  1897,  reciting  bougbt  at  tbe  tax  sale 
of  August  4,  1896,  also  reciting  the  power 
given  to  the  clerk  to  sign  the  deed."  'The 
objections  to  said  deed  being  that  the  county 
of  Bibb  could  not  hold  or  sell  tbe  land  de- 
I  acribed,  being  bought  at  the  tax  sal^  tiiere 
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being  no  antborltr  of  law  for  the  lame; 
also  that  the  execution  Is  defectlre  fn  being 
signed  by  S.  O.  Davis  as  commissioner,  no 
autborlty  being  shown  to  authorize  sncb  ex- 
ecution of  the  deed;  also  because  the  deed 
iB  not  signed  by  the  county  commissioners." 
Tbe  bill  of  exception  recites:  The  above 
papers  were  allowed  In  evidence  by  the 
court  to  show  title  and  color  of  title  in  the 
defendant,  W.  J.  Wyche,  for  both  purposes, 
over  the  objections  as  set  out"  Error  is 
specifically  assigned  upon  the  ruling  of  the 
court  in  admitting,  over  plaintiff's  objec- 
tions, each  particular  piece  of  documentary 
evidence  hereinbefore  set  out. 

M.  O.  Bayne,  for  plaintiff  in  error.  Lane 
ft  Park,  for  defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  case). 
As  wUI  appear  from  the  foregoing  state- 
ment, there  was  no  motion  for  a  new  trial, 
Dor  was  any  brief  of  the  evidence  brought 
up.  The  only  evidence  set  out  In  the  bill 
of  exceptions,  or  In  any  way  rrferred  to 
therein,  Is  the  documentary  evidence  Incor- 
porated In  the  report  of  the  case  preceding 
this  opinion,  and  which  was  offered  by  the 
defendant  and  admitted  by  the  court,  over 
plaintiff's  objections,  as  the  bill  of  excep- 
tions recites,  "to  show  title  and  color  of  title 
In  the  defendant"  It  is  apparent  that  the 
defendant  on  the  trial  was  Insisting  on  his 
plea  of  prescription  under  color  as  well  as 
on  his  plea  of  title,  and  introduced  at  least 
some  evidence  (the  documents  set  out  in 
tbe  bill  of  exceptions)  In  anpirart  of  both  of 
these  pleas.  Such  documentary  evidence 
was  clearly  admlsalbie  as  color  of  tltl& 
Luttrell  T.  Whitehead.  121  Ga.  699,  49  S. 
B.  691,  and  cases  dted;  Bcoe^ct  t.  Gam- 
mon Seminary,  122  Oa.  412,  60  8.  SI  102. 
Wtut  other  evidence,  if  any,  defendant  sub- 
mitted to  tbe  jur7  to  support  Uie  plea  of 
prescription  does  not  appear.  So  far  oa 
tbia  court  Is  Informed  to  the  contrary,  the 
defendant  may  bare  Introduced,  In  surocnrt 
of  bis  plea  of  prescription,  audi  other  evi- 
dence as,  taken  In  connection  with  the  docu- 
mentary eridenoe  set  forth  In  tbe  bill  of  ex- 
ceptions, legally  demanded  a  verdict  In  bla 
favor  on  that  plea.  The  sheriff's  deed  to  the 
county  of  Bibb  was  executed  Angnst  4,  1S96, 
and  the  suit  waa  brought  August  11,  1904. 
If  no  adverse  possession  could  b^tn  until 
the  expiration  of  12  months  from  tbe  date 
of  the  sberltTs  deed,  in  which  period  the 
plaintiff  had  the  right  to  redeem  tbe  prop- 
erty sold  at  the  tax  sale,  still  suit  was  not  en- 
tered until  seven  years  had  elapsed  after 
tbe  expiration  of  such  period,  and  there  may 
have  been  ample  evidence  of  adverse  pos- 
sess! n  of  the  land  In  question,  for  seven 
years,  under  written  evidence  of  title,  by  de- 
fendant and  the  coun^  under  which  he  held. 
It  seems,  too,  that  the  evidence  Incorporat- 
ed lu  tbe  bill  of  exceptions  was  admissible 


as  to  the  plea  of  estoppeL  What  other  evi- 
dence, if  any,  in  support  of  this  plea  was 
Introduced  does  not  appear.  I^e  verdict 
was  general — ^not  indicating  upon  which 
plea  It  was  rraidered,  and  was  received  with- 
out objection.  As  already  Indicated^  the  evi- 
dence may  have  demanded  the  verdict  under 
the  plea  of  -seven  years*  adverse  possession 
under  written  evidence  of  title,  or  under 
tbe  plea  of  estoppel,  or  under  both  of  these 
pleas.  In  order  for  this  court  to  reverse  a 
judgmmt  two  things — error  and  Injury- 
must  appear.  €k>IUw  v.  Murphy,  108  Oa. 
777,  S3  S.  E.  641.  It  may  be  granted  that 
the  court  erred  in  admitting  all  of  the  docu- 
mentary evidence  set  out  In  the  bill  of  ez- 
ceptlona  for  the  purpose  of  showing  a  valid 
paper  title  under  a  tax  sale.  Still,  In  view 
of  what  we  have  said.  It  does  not  aflUmatlve- 
ly  appear  that  plaintiff  was  Injured  by  such 
error.  It  certainly  does  not  appear  that  tbe 
verdict  was  necessarily  controlled  by  this 
ruling  of  the  court  In  order  that  a  reversal 
may  be  bad  where  a  case  Is  brought  to 
this  court,  not  as  a  whole,  or  after  a  motion 
for  a  new  trial  bas  been  made  and  over- 
ruled, but  by  a  direct  bill  of  exceptions, 
merely  bringing  up  and  aaslgnlng  error  on 
particular  rulings.  It  must  appear  that  "the 
Judgment,  decree,  or  verdict  has  necessarily 
been  controUed"— not  possibly  affected,  bnt 
necessarily  controlled— by  anch  mlhigs.  **It 
la  not  every  error,  but  only  neceasailly  ccm- 
trollhig  mllngs,  which  may  be  segregated 
from  tbe  case,  stripped  from  ttielr  snmnnd- 
Ings,  and  broivbt  to  this  court  alone  as 
successful  grounds  for  reversal.**  Hender- 
son T.  State.  128  Ga.  789,  740,  Bl  8.  EL  764. 

It  fi>now8  that  the  rulings  complained  of 
in  ttie  bill  of  exceptions  do  not  authorize 
a  reversal,  and  In  accordance  with  tbe  pre- 
vious rulings  of  this  court  the  writ  of  error 
must  be  dismissed.  Hendnson  v.  State, 
supra.  As  stated  In  tbe  (pinion  In  that  case, 
I  incline  to  think  an  affirmance  the  better 
Judgment  Bnt  tbe  result  Is  tbe  same. 

Writ  of  error  dismissed.  All  tbe  Justices 
concur,  except  FISH,  <X  J.,  absent,  and  AT- 
KINSON. J.,  not  presiding. 

GOBB,  P.  J.  (concurring).  In  Harr^ 
V.  Tin:,  70  Ga.  780,  It  was  held  tiiat  there 
must  be  a  valid  exception  to  some  final 
ruling  of  the  court  below  on  wbtcb  to  in«d- 
Icate  other  assignments  of  errw,  and  that 
a  bin  of  exceptions  which  did  not  assign  ec- 
tor  upon  the  final  Judgment  would  be  dis- 
missed, even  though  there  were  valid  assign- 
ments of  error  upon  rulings  made  poidente 
lite.  The  decision  was  followed  in  Klbben  v. 
Coastwise  Dredging  Co.,  120  Ga.  899,  48  S. 
E.  330,  and  In  Newberry  v.  Tenant  121  Ga. 
661,  49  S.  E.  621.  In  the  case  Just  dted  It 
was  also  held  that  a  statement  In  a  bill  of  i 
exceptions  that  plaintiff  excepted  to  "said 
verdict  and  Judgment  as  being  contrary  to  | 
law^  was  not  a  valid  assignment  of  error  I 
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apon  the  final  Jadgment  In  the  case.  It  Is 
to  be  noted  that  tbis  rnllng  Is  based  upon 
Bogera  T.  Black.  99  Ga.  142.  26  B.  B.  20.  In 
tbat  case  the  writ  of  error  was  not  dismissed, 
bat  the  Judgment  was  afflrmed.  In  the  pres- 
est  case  the  only  aaslgament  of  error  upon 
tin  final  Jndgment  Is  in  the  following  lai^- 
inage:  *71ainttff  alleget  that  the  rerdlct  U 
contrary  to  law."  Under  the  rulings  abore 
referred  to  this  is  not  a  valid  aBslgnment 
of  error  niion  a  final  Judgment.  As  I  am 
botmd  bf  these  rulings,  I  concur  In  the  Jndg- 
moit  dismissing  the  writ  of  error.  If  the 
questloDB  ware  open,  I  would  follow  the  rlew 
iDdlcated  by  Mr.  Prealding  Justice  Lumpkin 
in  the  case  of  Haskloa  t.  Banlc  of  the  State 
of  Ga.,  100  Ga.  216,  27  S.  E.  980.  That  seems 
to  me  to  be  the  sound,  logical,  and  proper 
riew  of  the  matter.  I  can  see  no  answer  to 
bis  argument.  While  I  concur  In  the  Judg- 
ment dismissing  the  writ  of  error.  I  cannot 
concur  In  the  reasons  given  by  the  majority 
of  the  court  for  that  Jndgment  The  reasons 
which  constrain  me  to  dissent  from  the  rea- 
soning of  the  majorl^  will  be  found  in  the 
majority  opinion  in  Cawthon  v.  State,  119 
Ga.  396.  46  8.  B.  887,  and  in  tin  dlssenth^ 
opinion  In  Hoideraon  t.  State,  128  Ga.  789, 
U  S.  BL  764 


ATLANTIC  A  B.  RT.  CO.  T.  HATTAWAT, 
(Sameme  Court  of  Geoxgia.  Aug.  17,  1906.) 
TtiAir-lNsxsuonoirs— AasmarnoH  or  Faot 

IN  ISSCT. 

The  Diligence  claimed  was  baaed  upon  the 
eiistence  of  a  'low  place"  In  the  track,  whetli- 
er  there  was  such  a  place  was  in  lasae  both  in 
the  ple« dings  and  the  evidence.  It  was  there- 
fore oTor  for  tlie  judge  in  hia  charge  to  assnms 
that  there  was  such  a  "low  place." 

[Ed.  Note.— For  cases  in  point,  sea  ToL  46, 
Cent  Dig.  Trial,  S  420.] 

(SrllaboB  by  the  Court) 

Error  from  City  Court  of  Tlauu;  D. 
L  Henderson,  Ju(^. 

Action  by  J.  R.  Hattaway  against  the  At- 
lantic ft  Birmingham  Railway  Company. 
JndgDient  for  plaintiff,  and  defendant  brlngB 
tmr.  Reversed. 

The  plaintiff  brought  action  on  account  of 
personal  lujorles  received  in  a  railroad 
wreck.  He  alleged  that  when  making  a  run 
as  a  conductor  of  a  freight  train  of  the  de- 
feodant,  the  caboose,  in  which  he  was  riding. 
Rtmck  a  low  Joint  hi  the  rails,  was  thrown 
from  the  track,  and  wrecked,  causing  him  to 
be  permanently  Injured  by  being  thrown 
against  the  iron  ladder  in  the  car  and  rup- 
tured. By  answer  the  defendant  admitted 
that  the  caboose  had  been  wrecked,  but  de- 
nied negligence  In  any  way  respecting  the 
lujuiy ;  and  ccoitended,  further,  that  the  rup- 
ture of  which  the  plalntltC  complained  was 
not  caused  by  the  wreck,  but  was  received 
some  time  previously  thereto.  On  the  trial 
the  erldenca  was  conflicting  as  to  whettwr 


there  was  "a  low  place  In  the  track."  A 
verdict  was  returned  In  favor  of  the  plain- 
tiff. The  defendant  moved  for  a  new  trial 
upon  the  following,  among  other  grounds: 
"That  the  court  erred  In  charging  the  Jury  as 
follows:  'They  [the  defendant  railway  com< 
pany]  contend  further  that  the  low  place  In 
the  rails  was  further  on  toward  Montezuma, 
and  that  the  caboose  had  not  gotten  so  far 
as  that  when  the  accident  occurred.'  This 
charge  was  alleged  to  be  erroneous  "In  that 
it  was  an  expression  by  the  court  that  It  had 
been  proved  that  there  was  a  low  place  In 
the  rails,  and  usurped  the  province  of  the 
Jury  as  to  what  had  been  proved  In  the  case, 
there  being  no  admission  by  the  defendant  In 
its  pleadings  or  arguments  that  there  was 
a  low  place  in  the  rails  or  other  defects  In 
the  trade"  The  motton  was  OTwmled,  and 
the  defendant  excepted. 

Boner  &  Brandon,  W.  T.  Oolqultt,  J.  U 
Bvrett  and  Cram  ft  Jonea,  fbr  plaintiff  In 
error.  Hill  ft  Royal  and  Morrow  ft  Sod, 
for  defendant  in  wror. 

ATKINSON,  J,  Judgment  rerened.  An 
the  Jntloea  oonenr,  except  SI8H,  a  ab- 
aent 


WESTEHN  UNION  TELBGRAPa  Oa  T. 
BTAN. 

(Sapreme  Oonrt  of  Georgia.  Aug.  9,  1906.) 

1.  AssiomnntT— AonoN  bt  AssiaNEr—REH- 
soT  AT  Law. 

Where  one  makes  an  assignment  of  bis 
entire  aalaiy,  earned  and  to  be  earned,  for  a 
named  period.  In  a  given  employment  In  which 
be  is  engaged,  It  is  not  necessary  for  the  assignee 
thereof  to  go  Into  a  court  of  equity  In  order  to 
recover  the  amonnt  of  such  salary,  tor  soch 
period,  from  the  assignor's  emplcver.  Resort 
to  a  oonrt  of  equity  Is  only  necessary  wboi  the 
assignment  Is  of  a  part  Inetead  of  the  whole, 
of  the  salary.  First  National  Bank  v.  Hart- 
man  Steel  Cp^  13  S.  B.  S86,  87  Ga.  435; 
Walton  V.  Horkan.  38  S.  B.  105,  112  Oa. 
814.  81  Am.  St  Rep.  77;  Rivers  t.  Wright 
48  S.  B.  409,  117  Ga.  81.  The  anlgnmeot  in- 
volved In  this  case  was  executed  prior  to  the 
act  of  Angnst  15,  1904  (AcU  1904,  p.  79). 

[Bd.  Note. — ^For  cases  In  point  see  vol.  4, 
Cent  Dig.  Assignments,  U  198.  194,  109.] 

2.  CEBnoaasr— AssieniciiTT  ot  Ebboh— Vui- 
ncATion. 

Where  an  allegation  of  fact  upon  which 
an  assignment  of  error  in  a  petition  for  cer- 
tiorari is  based  is  not  verified  by  the  answer 
to  the  writ  *och  assignment  at  error  cannot 
be  considered  by  the  reriewing  court 
S.  UstTBT— Who  Mat  Assebt. 

Even  If  an  assignment  of  the  character 
Indicated  la  the  first  beadnote  was  made  as 
part  of  a  contract  for  a  uanrions  loan  of  money 
and  as  security  for  auch  loan,  and  was  there- 
fore void,  the  right  to  set  up  tlie  nsnry  and 
have  the  assignment  declared  void  would  rest 
only  with  the  assignor,  his  personal  representa- 
tives and  privies;  and  tiie  peiaon  owing  the 
salary  assigned,  when  soed  therefor  by  the  as- 
signee, routd  not  do  so.  Zellner  v.  Mobley, 
if  S.  E.  402.  84  Ga.  746,  20  Am.  St  Rep.  890; 
Scott  T.  Williams,  28  S.  B.  243.  100  Ga.  040, 
62  Am.  8t  Rep.  84a  BqMcialiy  Is  this  tme 
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wbtti  tJie  aMiKoor  wu  made  a  party  defend- 
aat  to  SQcb  nmt  and  duly  served  u  mich,  and 
took  no  Btepfl  to  have  the  aaiignment  declared 
Toid.  See  GUmore  r.  Bangi,  UOa.  408,  405. 

[Ed.  Note.— For  casea  In  poln^  aea  toL  41, 
Oent  Dig.  Dbiix7,  8  364.] 

4.  AssioRiUETT— Acnon  BT  AasioNn— Bvi- 

DINCE. 

Even  If  it  were  shown.  In  such  a  suit,  Chat 
the  asalniment  was  made  for  the  purpose  above 
indicated,  evidence  offered  b;  the  employer  of 
the  assignor  merely  for  the  pnrpose  of  showing 
that  he  had  been  notified  by  the  assignor  that 
he  had  been  discharged  in  bankruptcy  from 
the  debt  which  the  assignment  was  made  to 
secaie  would  be  Inadmissible. 
(SyUabni  by  the  Gonrt) 

Brror  from  Superior  Court,  Fulton  Ooun- 
ty;  J.  H.  lAmpkln,  Judge. 

Actton  by  &  A.  Ryan  against  the  West- 
ern T^lon  Tel^rapta  Company.  Judgment 
tox  plaintlft.  Defendant  brln^  error.  Af- 
firmed. 

Dotb^,  BrewBter  ft  Howell  and  Jackson 
ft  Orme.  for  plalntUt  In  vror.  B.  B.  Blade- 
bum,  for  defendant  In  error. 

COBB,  P.  J.    Jndgmoit  afBrmed.  All 
tbe  Jnatloes  ewcnr,  exaept  FI8H»  O. 
absent,  and  liUMFKIN,  J.,  dlaqnalifled. 


OALItAWAT  '&  TRUrrr  r.  SOUTHBBN 

RT.  CO. 

(Supreme  Court  of  Georgia.  Aug.  9,  1906.) 

1.  CaBBIEBS  —  FBEIOHT  —  UHAtlTHOBIZBD  DI- 
LI VEBY—LlABn.ITT  or  OUBBIBB. 

Where  eonaignon  delivered  gooda  to  a 
common  carrier  for  carriage  to  a  &tant  point, 
and  tiiere  to  notify  a  third  person  and  de- 
liver to  him  upon  his  presentation  of  the  bill 
of  lading  and  payment  of  the  draft  for  the 
porchase  money  attached  thereto,  and  the  car- 
rier delivered  the  gooda  to  the  designated  i^r- 
Bon  before  the  payment  of  the  draft  and  with- 
out presentation  of  the  bill  of  lading,  but  after- 
wards the  consignors  treated  directly  with  the 
party  taking  the  goods,  accepted  a  part  of  the 
purchase  money  In  cash,  and  took  a  check 
for  the  balance,  which  check  was  not  paid  upon 
presentation,  and  where  tbe  consignors  after- 
wards demanded  from  the  common  carrier  pay- 
ment of  tbe  amount  represented  by  tbe  check, 
and,  upon  refusal  to  pay,  instituted  snit  therefor, 
held  that,  under  the  ruling  in  the  case  of  South- 
ern Ry.  Co.  V.  Kinchen,  29  S.  E.  SIC,  103  Ga. 
187,  the  consignors,  bv  treating  directly  with  the 
party  receiving  the  goods,  waived  tiieir  right 
against  the  common  carrier,  and  could  not 
recover. 

[Ed.  Note. — For  cases  In  pt^t,  see  voL  9, 
Cent  Dig.  Carriers,  |  361.] 

2.  Jdsticks  or  the  Ps&cb—Apfeal— Diuct- 
ina  Vbbdict. 

Where  a  plaintiff  obtains  Judgment  in  a 
Justice's  court,  ^rhich  Is  appealed  vy  the  de- 
fendant to  the  superior  court,  tbe  appeal  case 
must  be  tried  by  a  jury.  But,  if  the  evidence 
demands  a  verdict  for  the  defendant,  the  Jodge 
may  direct  that  such  verdict  be  found.  In  such 
case,  if  tiie  plaintiff  does  not  wish  to  be  con- 
cluded by  tbe  verdict  of  the  jury,  it  is  his  duty, 
before  the  verdict  is  directed,  to  move  to  dis- 
miss the  case. 
(Syllabus  by  the  Court) 


nmnr  trom  Snpwlor  Court,  Fulttm  Coun- 
J.  L.  Pendleton,  Judge. 

Action  by  Callaway  &  Tniltt  against  the 
Southern  Railway  Cmnpany.  Judgmeit  for 
defendant,   and    plaintiflfi    bring  orw. 

The  plalntlffB  brought  suit  in  a  justice's 
court  to  recover  |63.50  as  damages  which 
resulted  to  them  by  reason  of  the  follow- 
ing facts:  "Your  petitioners  shipped  over 
defendant  company's  road  certain  goods  to 
Pa:!,  Fla.,  consigned  as  per  bill  of  lading 
to  Callaway  db  Trultt  Defendant  company 
delivered  said  goods  to '  the  Owens  Com- 
pany, without  any  instructions  from  your 
petitlonrars,  thereby  violating  their  contract 
of  shipment  and  damaging  petitioners  to 
the  amount  of  $63.50,  as  aforesaid."  Upon 
the  trial  tbe  jury  found  for  the  plalntUfa, 
and  the  defendant  entered  an  appeal  to  a 
Jury  In  the  superlw  court  Upon  the  trial 
of  the  appeal  case  the  evidence  disclosed 
that  on  October  7,  1901,  the  plaintiffs  ship- 
ped over  the  defendant's  railroad  goods 
from  Atlanta,  Ga.,  to  Peri,  Fla.,  taking  the 
bill  of  lading  to  their  own  order,  with  di- 
rection to  "notify  the  Owens  Company." 
The  gooda  were  not  to  be  delivered  to  the 
Owens  Company  except  upon  the  payment 
of  the  draft  of  plalntifCs,  which  had  been 
drawn  with  the  bill  of  lading  attached. 
By  mistake,  and  without  Instmctlona  from 
plaintiffs,  the  defendant  allowed  the  Owens 
ComiMuiy  to  get  possession  of  the  goods 
without  payhig  tbe  draft  Abont  tbe  12tli 
of  the  following  February  a  salesman  of 
plaintiffs  who  knew  nothing  about  the 
transaction,  called  upon  tbe  Owens  Com- 
pany, who,  without  any  solicitation  what- 
ever from  the  salesman,  paid  to  him  925  in 
cash,  and  gave  a  check  for  the  balance  of 
the  purchase  price  of  the  goods.  The  sales- 
man remitted  the  cash  and  forwarded  to 
the  plaintiffs  the  check,  which  by  them  was 
put  in  the  bank  for  collection  and  returned 
unpaid.  Soon  after  this  the  plaintiffs  wrote 
to  the  defendant  asking  reimbursement 
There  was  correspondence  between  them 
and  def^dant  showing  an  effort  upon  tbe 
part  of  the  defendant  to  collect  for  the 
plalntlffB  the  amount  stated.  They  have 
never  been  paid,  and  It  doefi  not  appear  that 
any  collection  from  the  Owens  Company 
has  ever  been  made.  The  court  directed  a 
verdict  for  the  defendant,  and  tbe  plaintlfts 
excepted. 

Btlierldge,  B<vkln  ft  Btheddge,  for 
plaintiffs  In  wn».  Xiamar  Bncker,  for  de- 
fmdant  In  error. 

ATKINSON,  J.  1.  It  Is  insisted  by  the 
plaintiffs  that  the  ruling  of  llie  court  was 
erroneous  for  two  reasona:  First,  because 
the  evidence  did  not  require  a  verdict  in 
favor  of  the  defendant;  and,  second,  be- 
cause, though  tbe  plaintiffs  failed  to  make 
oat  a  case,  the  court  should  not  hare  made 
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a  final  dlq>OBltloo  of  th«  cue  by  directing 
a  TenUct  tor  tbe  defendant  Upui  the  first 
propoeltlon  we  think  tbe  case  la  contrt^led 
br  the  ruling  In  Sontbern  By.  Co.  t.  Klnch- 
«n,  108  Oa.  187,  29  S.  B.  816.  There  la  no 
flnbetantlal  difference  between  the  cases. 
In  that  case,  a  80-day  draft  waa  made  by 
tbe  consignor  npon  tbe  conilgnee;  but  tbe 
ruling  of  the  court  turns  not  so  much  upon 
the  fact  that  credit  was  given  as  upon  tbe 
theory  that,  by  electing  to  treat  with  and 
no^nlstng  title  In  tbe  consignee,  there  waa 
an  abandonment  of  any  claim  for  a  wrong- 
fnl  dellTery.  The  principle  tbere  ruled  Is 
manlfeatly  etmtrolllng  in  the  caae  at  bar. 
The  plaintiffs  certainly  treated  tbe  title  to 
the  goods  as  having  passed  to  tbe  Owens 
Company.  Under  no  other  theory  could  they 
have  accepted  the  cash  or  the  check.  Tb^ 
bare  never  offered  to  return  either.  Had 
they  not  Intended  to  ad<^t  tbe  action  of 
the  railroad  company  In  making  delivery  to 
the  Owens  Company,  tbe  time  for  them  to 
have  spoken  waa  wben  they  received  tbe 
remittance  and  check  from  their  salesman. 
It  may  be  that  tbe  aalesman  waa  not  ad- 
vised of  tbe  conditions,  but  there  was  no 
contention  that  tbe  plaintiffs  acted  unad- 
visedly wben  they  accepted  the  cash  and 
the  check.  Under  these  facts,  In  view  of 
the  mUng  In  tbe  case  above  dted,  the 
plalntlffa  would  not  be  entitled  to  recover 
anything  whatever,  not  even  nominal  dam- 
ages, for,  If  there  was  a  ri^t  to  recover 
anytiiing,  the  right  would  have  extended  to 
the  fall  amount 

2.  In  an  appeal  case,  there  Is  a  Judgment 
of  the  lower  court  to  be  disposed  of.  By 
Civ.  Code  188r>,  |  4472,  It  la  mandatory  that 
sacb  cases  shall  be  tried  by  a  Jury.  Tbe 
verdict  la  essential.  In  this  connection, 
see  Montgomery  v.  Foucbe,  12B  Oa.  48.  03 
S.  E.  787,  and  cases  there  cited.  Tbe  court 
so  Interpreted  the  law,  and,  deeming  It  a 
proper  case  for  such  disposition,  directed 
a  verdict  for  tbe  defendant  If  there  bad 
bem  any  conflict  of  evidence  or  anything 
whatever  in  the  case  which  would  have  au- 
thorized tbe  Jury  to  determine  either  of 
two  or  more  possible  ways,  It  would  have 
been  proper  for  tbe  court  to  submit  tbe 
case  upon  appropriate  Instructions;  but 
there  was  nothing  of  the  kind  in  this  case. 
There  was  only  one  verdict  which  the  Jury 
could  possibly  have  rendered,  and  there  was 
no  reason  why  the  court  should  not  have 
directed  the  finding  of  that  which  the  evi- 
dence demanded.  If  tbe  plalntlffa  did  not 
wish  to  be  concluded  by  the  verdict  of  the 
Jury,  and  If  they  had  wished  to  save  to  them- 
selves the  right  of  instituting  anoth»  suit 
apon  the  same  cause  of  action,  It  was  their 
privilege,  after  the  conclusion  of  the  evi- 
d«ice,  to  have  dismissed  tbe  case  upon 
their  own  motion.  See  Fagan  v.  IkCcTter, 
f>l  Oa.  74,  6  a  B:  177.  They  did  not  elect 
to  do  thlB,  but  stood  by  and  suffered  the 
verdict  to  be  Erected  and  entered  againat 


them  without  moving  to  dismiss.  Having 
volontarlly  submitted  their  case,  they  could 
not  afterwarda  complain,  unleaa  there  had 
been  some  emv  of  law  or  vnnt  of  art- 
deuce. 

Judgment  affirmed.  All  tbe  JnstlOM  eaa- 
cnr,  excopt  FISH*  0. 3^  absent 


OALLAWAT  A  TRUITT  v.  SOUTHIBRK  RT. 

OO. 

(Snpfeme  Ooort  of  Oeo^a.  Aug.  9,  1906.) 

1.  Oabmrbs— Dklitoit  or  FanoHT. 

Naltbn  the  evidence  admitted  nor  that 
offered  hj  th«  plaintiffs  bat  rejected  by  the  coart 
was  sacb  as  to  fix  the  identi^  of  the  goods  for 
the  value  of  which  th^  sought  to  hold  the  de- 
fendant oompany  aoeonntahle,  or  to  show  what 
waa  the  market  price  of  the  aams. 

2.  JUSTIOU  or  THB  Peaob— Appeai^Dibbot- 
IRO  VXBDIOr. 

On  appeal  from  a  Justice's  court  to  a  Ju- 
ry  In  the  superior  court,  where  4;be  plaintiff  falls 
to  make  oat  a  prima  facie  case,  it  Is  not  error 
for  the  coort  to  direct  a  verdict  in  favor  of  the 
defendaoL  Callaway  &  Trultt  v.  Southern 
Hallway  Company  (thla  day  decided)  S5  S.  Bb 
22. 

(Syllabns  by  tbe  Coart) 

Error  from  Superior  Court,  Fulton  Oonn- 
ty;  J.  L.  Pendleton,  Judge. 

Action  by  Callaway  &  Trultt  against  tbe 
Southern  Railway  Company.  Judgment  for 
defendant;  and  plaintiff  brbw  error.  Af- 
firmed. 

Btberldg^  Bt^ln  ft  Btberldge,  for  plato- 
tiffs  In  wror.  Lamar  Rucker,  txxt  dtfend- 
ant  In  error. 

EyANS;  1.  JTndgment  affirmed.  All  tbe 
JuBticea  concur,  exoept  Fish,  C.  3^  absent 


EIRKIAND  et  a1.  v.  ATLANTIC  &  B. 
RT.  CO. 

(Supreme  Court  of  Oeorgla.  Aug.  9*  1906.) 

1.  Appiai.  —  DnmiBSAL  —  AaatomfBins  or 

ESROB. 

Where  a  equitable  petition  seeking  to  ob* 
taia  an  injunction  was  nled,  and  on  the  hear* 
ins  upon  Issues  of  both  law  and  facts  a  general 
order  was  passed  denying  the  Injunction,  a  bill 
of  exceptions  which  recited  such  facts,  and  then 
continued,  "To  which  said  iudgmeat  refosing 
and  denying  the  temporary  Injnetion  prayed  the 
said  plaintiffs  then  and  there  excepted  and  now 
except  and  assign  the  same  as  error,  and  say 
that  the  court  erred  in  not  granting  the  tem- 
porary injunction  as  prayed  by  plalnclffs  In 
their  petition"— the  bill  of  exeepti<Hia  will  not 
be  dismisaed  Cor  want  of  a  sufficient  ossigo- 
menl  of  error. 

2.  iNJUNcrioN  —  Dbniax.  or  Inteblocvtobt 

INJTTRCTION. 

Regardless  of  whether  the  post  er  conferred 
in  section  2171  of  the  Civil  Code  of  18»o,  upon 
a  railroad  company  chartered  by  the  Secretary 
of  State  to  change  Its  right  of  way  outside  of 
a  town  or  city  is  limited  to  making  such  chanse 
before  final  construction  of  the  road,  or  whether 
it  may  make  the  change  after  the  road  luis  been 
once  located  and  constructed,  the  decision  In 
r^rd  to  the  granting  or  refusing  of  an  Inter* 
loeutory  Injanctlon  not  appearing  to  have  d^ 
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poided  npoD  or  Keen  controlled  by  qnestions  of 
law  alone,  but  also  npon  tbe  decision  of  ma- 
terial iisxies  of  tact,  and  there  baTing  been  con- 
flicting  evidence  as  to  snch  isBnes,  especially  ai 
to  the  Intendoa  of  the  defendant  in  makins  tnch 
change,  and  how  It  will  affect  the  oiMratlon  of 
the  road  relatively  to  the  town  where  the  plain- 
tlffa  reside  and  do  bnelness,  and  aa  to  the  nec- 
essity for  snch  change,  and  whether  or  not 
it  will  be  injuriooB  to  the  plaintiffs  and  to 
such  town,  and  whether  or  not  the  plaintiffs, 
by  reason  of  laches  Is  not  applying  for  such  in- 
Jnnction  while  the  work  of  making  the  change 
waa  openly  progressing  for  about  a  year,  and 
large  expenditnrea  were  being  made  in  connec- 
tion therewith,  have  lost  any  right  which  they 
may  bave  had  to  obtain  the  writ,  there  was  no 
abase  of  disoietloii  In  leCnaing  tha  latezloeatory 
Injunction. 

[Ed.  Nota.^XV>r  CBMs  In_pdnt,  aee  voL  27, 
Gent.  THg.  Injunction.  H  9iyt-90M 

(Syllaboa  by  the  Gonrt) 

Error  from  Superior  Court,  Ware  County ; 
T.  A.  Parker,  Judge. 

Action  by  David  Klrkland  and  otbera 
against  tbe  Atlantic  ft  Birmingham  Railway 
Company.  Judgment  for  defendant,  and 
plalntiffiB  bring  orror.  Affirmed. 

F.  WUIlfl  Dart  and  G.  T.  Rou,  foi*  plaln- 
tlfb  In  enor.  Rosser  &  Brandon  and  J.  L. 
Sweal;  for  defendant  In  mot. 

LUMPKIN,  J.  The  practice  has  long  pre- 
vailed of  excqitlng  to  an  order  granting  or 
refusing  an  Injmictton,  and  assigning  error 
npon  It,  in  a  mannw  elmllar  to  that  stated 
In  the  first  headnote.  It  would,  of  course, 
more  dearly  presoit  the  case  for  adjudication 
to  have  errors  astigned  separately  qp(m  any 
mUng  or  rulings  ot  law,  aud  upon  any  ques- 
tion or  questions  of  fitct ;  but,  where  the  pre- 
siding Judge  renders  a  general  Judgment 
doiylng  an  intvlocntory  injunction.  It  might 
sometimes  be  difficult;  if  not  almost  Impos- 
dble,  to  make  a  more  spedflc  asdgnment 
than  that  now  under  conslderaticm.  If  there 
is  no  conflicting  erldoice  on  material  Is- 
sues of  fact,  or  1:^  treating  the  Issues  of  fact 
as  fonnd  adverse  to  the  excepting  party, 
the  law  donands  a  certain  result,  the  ques- 
tion may  be  considered  as  ime  of  law  alme. 
If  thore  is  a  oimfllct  iji  regard  to  material 
queettons  of  fact  neconary  tar  the  adjudica- 
tion, and  tlie  Judgment  denying  the  Injunc- 
ti(m  Is  geaenh  an  exception  of  the  ^racter 
indiieated  will  at  least  raise  the  question 
whether  or  not  there  was  an  abuse  of  dlscte* 
tlon  in  such  refusal ;  and  this  question  has 
been  determined  many  times  tm  assignments 
of  error  no  more  specific  than  the  one  before 
us.  It  Is  true  that  a  Judge  In  such  a  case 
passes  both  upon  questions  of  law  and  fftct, 
and  it  Is  contended  that  the  declslms  holding 
that,  where  by  agreonent  a  case  Is  submitted 
to  the  judge  without  a  jury  on  final  trial  to 
determine  both  Issues  of  law  and  fact,  a 
general  exceptl<m  to  hie  Judgment  Is  not  suffi- 
cient, apply  also  to  a  case  like  this.  There 
Is,  however,  a  dUference.  Where  the  case 
is  on  final  trial,  the  province  of  the  judge  Is 
to  determine  the  questions  of  law,  and  the 


province  of  tin  jury  Is  to  detmUne  the  Is- 
sues oi  tuet,  under  tiie  law  as  given  Own  In 
cbaiga  It  1^  agreonoit,  the  presldliv 
Judge  exercises  the  functions  of  botJl  tbe 
judge  and  the  Jury,  and  It  Is  desired  to  ex- 
cevt  to  bis  Judgmnt,  It  Is  pn^  that  it 
should  apsiear  in  tiie  exercise  of  whidi  func- 
tion It  Is  claimed  tiiat  be  hsd  emi  and  what 
the  error  was.  On  the  bearing  of  an  an^lca- 
tloa  fbr  an  Interlocutory  injunction  under 
the  law,  tiie  presiding  Judge  passes  both  upon 
questhms  at  law  and  Ust,  regardless  €i  any 
consost  of  parties,  and  the  rule  does  not  ap- 
ply to  the  same  exteuL  A  party  cannot  com- 
pel a  judge,  on  such  a  hearing,  to  pass  s^- 
rately  on  questions  of  law  ud  fAct.  The 
Judge  may  pr^r  to  pass  upon  the  whole  ap- 
plication as  matter  <tf  sound  dlacretkm.  Tho 
losing  party  cannot  wM  complain  at  vtedfic 
rulings,  if  the  Judge  made  none.  l%e  Leg- 
islature knew  the  of  hearing  applica- 
tions for  Injunction  when  th^  provided  for 
excepting  to  tbe  grant  or  refusal  of  ttiean. 
Of  coarse,  where  disttuct  rulings  are  made 
as  to  questlims  of  law,  or  'irtiere  the  bill  of 
exertions  brings  before  this  court  separate- 
ly questims  of  law,  they  can  be  more  readily 
passed  upon.  Bnt  we  are  not  pr^red-  to 
hold  that  on  asslgnmoit  of  «rror  like  the  one 
now  before  ns  Is  so  Imperfect  as  to  require 
a  dismissal  of  the  bill  of  exceptions  on  mo- 
tion. See  Anderson  v.  Newton,  123  Ga.  518. 
SI  S.  E.  008,  and  cases  cited  In  tbe  opinion. 

After  a  careful  conetderatlon  of  the  record 
and  bill  of  aceptions,  the  ruling  of  the 
presiding  judge  appears  to  have  beoi  that, 
in  the  light  of  the  questions  of  law  raised 
and  the  conflicting  evidence  on  tbe  substen- 
tial  Issues  of  fact,  he  exerclsM  his  discre- 
tion In  refusing  tbe  Injunction  prayed.  And 
In  view  of  the  entire  case,  and  of  the  situa- 
tion disclosed  by  the  evidence,  we  cannot  say 
that  he  abused  his  discretion. 

Judgment  affirmed.  All  the  Justices  con- 
cur, exc^  FISH,  a  J.,  absent 


BROWN  et  al.  v.  ATLANTIC  ft  B.  RY.  CO. 

(Supreme  Court  of  Georgia.  Aog.  13,  1906.) 

L  Raiuoadb— Charoe  or  Locatioh. 

Where  a  railroad  company  to  which  has 
been  given  tbe  power  to  choose  its  particular 
route  oetween  deBlgnated  termini  has  exercised 
Its  discretion  In  this  r^ard,  its  power  of  choice 
Is  exhausted,  and  It  cannot  subseqnently  change 
Its  location  without  express  legislative  antborl^. 

lEd.  Note^For  eases  In  pcHnt;  sss  vol.  41^ 
Cent.  Dig.  BaUroads,  1 123.] 

2.  Saub— Relocation  or  Lm. 

The  Civil  Code  of  1895,  |  2171,  does  not 
authorise  a  railroad  company  which  obtained 
Its  charter  from  the  Secreta^  of  Stete  under 
the  general  law  for  the  Incorporation  of  rail* 
roads  after  having  located,  constructed,  and  put 
In  operation  ite  road,  at  its  mere  volatioo  to 
tear  up  such  road,  or  a  section  thereof  19  miles 
in  length,  and  relocate  the  same  at  a  different 
place;  nor  Is  such  authority  conferred,  although 
the  portion  of  the  road  sought  to  bt  taken  op- 
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and  relocated  Uea  oaWdc  of  tbe  llmiti  of  • 
temn  or  citr. 

(a)  The  defendant  epiwan  to  be  the  niccee< 
Mr  to  the  road  and  ^anchlee  of  tbe  oricinAl 
ccmpaay  locating  and  constroctinf  eoch  roed; 
tod  Is  ae  dealt  with  In  this  declafon. 

[Ed.  Note. — For  caeea  In  point,  aea  vol.  41, 
Cnt.  DIf.  BallToade,  H  106)128.  124.] 

S.  iKJUHtmOR  —  RXLOOATIOIf  OV  RaXLBOAD— 
TSARinO  VT  TUOK. 

Where  a  railroad  commnj  owned  two  linea 
which  creased  oraeparatedfromeachothwatan 
•cote  anele,  a  geneiml  allefcatton  la  an  anewer  to 
an  application  for  injunction  to  prevent  tbe  tear^ 
Inc  up  of  part  of  one  of  them,  to  the  effect  that 
Che  defendant  had  leaaed  anotlwr  road  which 
eonnccted  tta  two  llnca  at  a  point  on  mm  of 
them  atane  39  mile*  from  tbe  pomt  of  anion,  and 
tliat  it  eooid  thus  operate  Its  trains  by  this 
roDte  and  famish  as  good  service  to  the  public, 
and  did  not  need  and  could  not  profltaU/  op«- 
ate  one  ot  ita  llnea  batwaw  aoch  point  of  nnioD 
and  tbe  point  wb»n  tbe  leased  line  touched  it 
(cot  showing  the  terms  or  length  of  the  leaae, 
nor  even  its  existence,  except  by  tbe  general 
statement  in  the  answer),  did  not  fomiah  suffi- 
cient zcaaon  for  allowliv  ttie  Interrening  sec- 
tioa  to  be  torn  ap,  and  to  premt  an  iniunetion 
to  stay  such  action  nntfl  a  final  trial  coald  be 
had  at  the  instance  of  persons  llflng  and  doing 
bosinesa  atong  the  Une  ao  to  be  ton  ni^  and 
\uLi'mt  atationa  tbercon  when  tbey  mad*  ^ip- 
ments.  and  wlw  would  be  apedally  iojared  by 
tnch  action* 

The  fact  that  the  oompeny  had  begun  to 
tear  im  Ita  track  before  tlw  Injanetioa  waa  ap- 
plied f<w  to  restrain  tbe  completion  ot  each  ac- 
tion, if  wrongful  and  working  special  damage  to 
Qia  plaintllh,  will  not  fumiah  a  reason  (or  re- 
(osing  to  anjoin  it  from  proceeding  with  tlie 
irork. 

[Ed.  Notew — For  cases  In  point,  see  toL  27, 
Cent  IMg.  Injunction,  U  807,  808.] 

6.  fiAHE—RzuTiNa  Tback. 

A  mandatory  Injunction  to  require  tbe 
relaying  of  a  substantial  portion  of  the  track 
vhidi  had  been  torn  up,  and  the  operation  of 
the  road,  was  not  sought  at  tbe  interlocutory 
bearing  in  this  case.  If  it  were,  to  that  extent 
it  would  be  denied. 

6.  Burk-Spccial  Dauagbs. 

If  wrongful  action  waa  about  to  be  taken 
which  would  work  special  and  irreparable  dam- 
age to  Uie  plaintiffs,  not  merely  such  as  would  bo 
shared  in  by  the  general  public,  they  coold  aih 
ply  for  an  injunction  to  restrain  It. 

7.  Saw— Discretion  of  Coubt. 

The  facta  of  this  case,  as  disclosed  by  tbe 
pleadings  and  evidence  in  tne  record  now  before 
UK.  do  not  make  each  a  case  as  to  be  controlled 
by  the  discretionary  action  of  the  prttslding 
jodm  in  granting  or  refusing  tbe  injunction. 
&  Saue— Bemedt  at  Law. 

Id  a  case  of  the  character  indicated  by  the 
preceding  notes,  an  injunction  will  not  be  mnled 
on  the  ground  that  the  plaintiffs  have  an  ample 
remedy  at  law,  or  on  the  ground  that  the  dam- 
Mftn  complained  of  are  not  irreparable, 

liSd.  Note. — For  cases  In  point,  see  toL  27, 
Cent.  I>ig.  Injunction,  Si  14,  10.] 

\oyllabu«  by  the  GonrtO 

errw  from  Bnperiinr  Conrt,  Wan  Oomity; 
T.  A.  PaAer,  Judge. 

ActloD  by  X  L.  Brown  and  others  against 
tbe  Atlantle  &  Blrmbtgham  Railway  Com- 
twny.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.  Rer^ed. 

Brown  and  others  filed  tbelr  petition 
against  the  Atlantic  &  Birmingham  Ball- 


way  Company,  seeking  to  enjoin  tbe  de- 
fendant from  tearing  up,  removing  or 
abandoning  a  section  of  one  of  Its  lines  of 
road  about  19  miles  in  lengtb.  They  al- 
leged that  along  tbe  section  wlildi  the  d» 
fendant  Intended  to  tear  np  they  llTed, 
owned  property,  and  did  business;  tbat  tbe 
road  ran  through  or  near  their  loxida;  that 
there  were  several  stations  on  this  section 
of  road,  at  one  of  which  (me  ot  the  plain- 
tiffs bad  located  at  Urge  expense  a  "gener- 
al cross-tie  business"  and  shipped  the  out- 
put of  the  business  over  this  line  of  road, 
and  had  made  InveBtments  for  the  purpose 
of  also  doing  "a  turpentine  buslneBs";  that 
this  was  the  only  line  mnnlng  and  operat- 
ing throus^  ttiese  places,  that  tbe  other 
plaintiffs  were  the  owners  of  large  tracts 
of  real  estate  alcmg  and  contlgaoua  to  titie 
Une  of  road,  and  some  of  them  owned  and 
operated  farms  near  it,  and  had  upon  tbe 
faith  of  tbe  location  and  operation  of  the 
rosd  made  valuable  improvements  on  th^ 
property;  that  tbe  defendant  was  proceed- 
ing to  tear  up  and  abandon  Its  road  be- 
tween Bushnell  and  Ocllla,  which  Includes 
the  section  above  referred  to,  and  that  to 
permit  this  to  be  done  would  work  irrep- 
arable Injury  to  tbe  plaintiffs,  and  cause 
damage  which,  on  account  of  th»  nature 
of  tbe  investment  and  the  depreciation  In 
value  of  business,  would  be  Incapable  of 
being  measured  by  the  rules  of  law.  The 
defendant  admitted  that  it  intend^  to  take 
np  its  line  between  the  towns  of  Bushnell 
and  Ocllla,  but  It  claimed  that  It  bad  the 
right  to  do  ao.  It  denied  that  plaintiffs 
would  be  injured  as  claimed,  or  were  en- 
titled to  any  Injunction.  It  alleged  that  It 
had  two  lines  of  road  which  separated  from 
each  other  at  the  town  of  Bushnell  at  an 
acute  angle;  that  from  Bushnell  to  Ocllla 
was  19  miles;  that  it  had  leased  another 
road  which  connected  a  point  on  the  more 
northern  line  of  Its  railroad,  called  Osier- 
fleM.  with  Ocllla.  and  that  thna  It  had  a 
line  from  Bushnell  to  OcUIa  ^  way  of 
Osierfleld,  and  the  distance  from  Bushnell 
to  Osierfleld  is  11  miles,  but  It  was  alleged 
that  the  two  lines  were  only  about  8  miles 
apart,  and  tbe  distance  by  that  way  not 
much  longer  than  by  the  othw;  that  the 
public  could  be  as  well  or  better  accom- 
modated by  this  line,  and  that  on  account 
of  the  maintenance,  and  the  small  amount 
of  business  d(Hie  on  the  section  of  tbe  di- 
rect road  between  BuBhneli  and  Ocllla,  It 
was  not  remunerative  to  operate  trains  by 
tbat  route.  It  was  further  aUeged  that 
somewhat  more  than  4  miles  of  tbe  track 
bad  been  removed  before  tbe  restraining 
order  was  obtained,  and  that  the  change 
in  plan  by  the  abandonment  of  the  old  road 
would  not  "make  any  greater  distance  than 
four  miles  for  tranq>ortation  of  any  freight 
to  be  delivered  at  other  points  In  lieu  of 
any  point  on  the  old  road."  It  appeared 
that  what  was  originally  known  as  the 
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'*Waymm  Air  Line  Bailroad  Oompany,** 
bavliig  a  Ilnft  of  road  extending  from  Way^ 
eroes  to  Fitzgerald,  in  Irwin  connty,  and 
a  fartiiCT  line  under  comrtxuctlon  extending 
beyond  that  point  to  €k>rd^e,  changed  Its 
name  to  tbe  "Atlantic  ft  Blrmlnj^am  Ball- 
road  Gompanr."  increased  Its  capital  stock, 
and  obtained  an  amendment  to  Its  charter 
anUiorlzfng  It  to  extend  the  road  to  the  Ala- 
bama line  In  the  direction  ot  Birmlnj^am, 
to  bolld  a  branch  In  tbe  direction  of  Atlanta, 
and  obtain  tbe  benefits  of  tiie  general  laws 
on  tlie  subject  of  railroads  Incorporated  by 
tbe  Secretary  of  8tat&  This  Is  now  bdd 
the  defendant  Tbe  Bnmswlck  A  Birming- 
ham Railroad  Company  was  chartered  for 
the  pnrpoee  of  bnlldlng  and  (derating  a  rail- 
road from  Brunswick  tbrough  various  coun- 
ties, including  that  oC  Irwin,  to  a  point  on 
the  Alabama  line;  the  purpose  being  to  con* 
tlnue  the  road  to  the  cities  of  Montgomery 
and  Blrmlni^am,  in  that  state.  Tbe  defend* 
ant  became  the  purchaser  of  that  road, 
which  according  to  tbe  evidence  extended 
from  Brunswick  to  Nichols,  where  It  joined 
Uie  dtfendanf s  railroad,  and  then  from  a 
point  westward  of  this  junction,  namely, 
Bushnell,  extended  westward  tbrot^b  Odlla 
a  distance  of  some  miles  to  Inrlnvllle  Tbe 
details  of  the  manner  of  the  pnrchase  do  not 
aN>ear.  On  the  hearing  the  presiding  judge 
refused  the  injunction  and  plaintiffs  except- 
ed. Tbe  other  facts,  so  far  as  necessary  to 
be  stated,  are  set  out  in  the  opinion. 

O.  T.  Roan  and  F.  WIIUb  Dart,  for  plain- 
tiffs In  error.  King,  Spalding  &  Little  and 
Haygood  &  Gntta,  for  defendant  In  error. 

LUMPKIN,  J.  1.  Has  a  railroad  com- 
pany authority,  after  It  baa  located  and  con- 
structed its  line,  to  abandon  it,  or  a  portion 
of  it  some  ID  miles  In  length,  tear  up  its 
trade,  and  relocate  such  part  of  its  line 
over  a  different  route?  "It  Is  generally  held 
that  where  a  railroad  company  to  which  has 
been  given  the  power  to  choose  Its  particular 
route  between  designated  termini  has  exer- 
cised its  discretion  in  this  regard,  its  power 
of  choice  is  exhausted,  and  It  cannot  subse- 
quently change  its  location  without  express 
legislative  authority.  Thus  a  change  can- 
not be  made  for  reasons  of  convenience,  or 
expediency,  or  economy  merely."  23  Am.  A 
Bug.  Enc.  U  (2d  Kd.)  600  (5);  Leverett  r. 
Middle  Ga.  A  A.  R.  R.  Ck>.,  96  Ga.  892,  24 
S.  E.  154  (in  that  case  the  terminus  was 
fixed  by  the  charter;  but  the  reasoning  of 
it  Is  applicable  to  several  of  the  questions  in 
the  case  now  before  as);  State  ex  rel.  Little 
V.  Dodge  City,  etc,  R,  Co.,  53  Kan.  829,  86 
Pac.  76S,  24  L.  R.  A.  564,  and  notes;  Losby 
V.  Kan.  City.  M.  A  B.  R.  R.  Oo.,  78  Miss. 
360,  19  South.  239,  36  L.  R.  A.  510;  Lake 
Shore,  etc.,  R.  Co.  v.  Baltimore,  etc.,  R.  Co., 
149  III.  272.  87  N.  E.  91;  HI.  O.  R.  Co.  v. 
People,  143  111.  484,  88  N.  E.  173,  19  L.  R.  A, 
119;  People  v.  U  &  N.  R.  Ca,  120  111.  48,  66, 


10  N.  B.  657;  Chicago,  B.  A  Q.  R.  Oo. 
Ohicago,  149  111.  457,  87  M.  B.  78;  Brlgham 
Agricultural  Branch  B.  Oo.,  1  Allen  (Mass.) 
ftl9;  Uorris  A  B.  R/  Oo.  t.  Oentral  B.  Co., 
82  N,  3.  Law,  205;  Mason  t.  Brooklyn,  etc., 
B.  Oo..  85  Barb.  (N.  T.)  878;  Beetle  v.  New 
Torfc  ft  H.  B.  B.  Co..  45  Barb.  (N.  Y.)  73; 
Morehead  t.  Uttle  Miami  B.  Ca,  17  Ohio. 
S40;  Little  Miami  B.  Co.  t.  Naylor,  2  Ohio 
St  285,  68  Am.  Dec.  067;  Negus  t.  BnX^lyn, 
10  Abb.  N.  a  (N,  Y.)  180;  In  re  Providence. 
17  B.  L  324,  21  AtL  965;  Boston  &  P.  E.  B. 
Corp.  T.  Midland  B.  Co.,  1  Gray  (Mass.)  840. 
The  autboritlee  differ  B(Hnewbat  as  to  wba.t 
will  constltne  a  location  within  the  rule; 
but  after  tbe  selection  of  tbe  route  and  actu- 
al construction  they  generally  concur  that 
tbe  location  Is  fixed.  Mahaska  County  K. 
Co.  V.  Dea  Molnra  Valley  R.  Co..  28  Iowa. 
437  ;  4  Am.  A  Eng.  Ry.  Cas.  199,  200,  note  to 
Western  Penn.  R.  Go.'s  Appeal;  and  cases 
dted  above.  Most  of  the  cases  dted  by  de- 
fendant in  error,  when  carefully  considered, 
do  not  militate  against  this  position.  Sev- 
eral of  them  are  applications  for  mandamus 
to  compel  tbe  company  to  perform  certain 
alleged  duties  of  a  public  character.  Thus 
tn  Crane  v.  Chicago,  etc.,  R.  Ca  (Iowa)  87 
N.  W.  397,  7  Am.  St  Rep.  484  (an  applica- 
tion for  mandamus),  the  plaintiffs  and  others 
were  shown  not  to  have  been  deprived  of 
railroad  facilities,  and  there  had  been  public 
meetings  and  an  agreement  with  citizens  as 
to  the  matter.  In  Snook  v.  Ga.  Imp.  Co.,  83 
Ga.  61,  9  S.  E.  1104,  It  was  held  that  a 
change  In  the  terminus  of  a  railroad  was 
such  a  material  change  as  operated  to  re- 
lease a  subscriber  for  stock  who  did  not  con- 
sent thereto.  In  Northern  Pac.  R.  Co,  v. 
Dustln,  142  U.  S.  499,  12  Snp.  Ct  283,  85 
L.  Ed.  1092,  an  effort  was  made  to  compel  a 
railroad  company  by  mandamus  to  locate 
and  erect  a  station  at  a  certain  place,  al- 
though one  had  been  located  about  four  miles 
distant  There  was  evidence  to  show  that 
the  d^t  actually  located  best  served  the 
interests  of  the  public  in  that  vicinity.  A 
dlsBoiting  opinion  was  filed  by  Mr.  Justice 
Brewer,  with  whom  Mr.  Justice  Field  and 
Mr.  Justice  Harlan  concurred.  In  the  course 
of  it  is  used  the  following  vigorous  lan- 
guage: "A  railroad  company  has  a  public 
duty  to  perform,  as  well  as  a  private  interest 
to  subserve,  and  I  never  before  believed  that 
tbe  courts  would  permit  It  to  abandon  the 
one  to  promote  tbe  other."  In  Mobile  A  O. 
R.  Co.  V.  People,  182  III.  559,  24  N.  B.  643, 
22  Am.  St  Rep.  556,  560,  an  effort  was  made 
to  compel  a  railroad  company  to  maintain 
a  station,  although  it  had  erected  another 
about  half  a  mile  away,  and  It  ap[>eared  that 
the  public  would  be  better  served  by  the 
change.  In  the  present  case  It  is  not  a  ques- 
tion of  merely  shifting  tbe  location  of  a  sta- 
tion a  short  distance,  bat  of  abandoning  al- 
together a  part  of  a  line,  with  the  stations 
thereon,  leaving  no  facilities  there  at  all,  and 
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using  another  line  located  at  a  dlatance  from 
the  former  location,  at  the  wldeat  point 
amoimtliic  to  some  three  miles. 

2.  If,  after  locatl(m-  and  constmctlon  of 
the  road,  statutory  authority  was  required, 
was  it  conferred?   Section  2171  of  the  Clrll 
Code  of  1805  is  relied  on  as  dofuff  so.  It 
reeds  as  follows:   "Said  railroad  company 
flhall  have  the  power  to  change  the  graeral 
direction  and  route  of  said  railroad  from 
that  stated  In  the  original  petition,  by  a 
two-thirds  Tote  of  the  capital  stock  of  said 
coipraratloa  represented  In  person  or  by  writ- 
ten proxy  at  any  annual  or  special  meeting 
of  the  stockholders  of  said  corporation,  and 
when  the  same  Is  so  dianged,  shall  have  the 
rls^it  and  power  to  enter  upon,  condemn 
rights  of  way,  and  crastrnct  said  road  m 
the  new  or  dianged  line  as  they  had  on  the 
original  line;  but  no  change  shall  be  made 
in  any  town  or  dty  after  the  road  has  been 
constructed,  without  the  consent  of  such 
town  or  city  expressed  tbrougdi  its  pn^r 
antiioritles,  and  in  case  the  route  is  changed 
after  grading  is  commenced,  compensation 
shall  be  made  to  all  persons  owning  lands  on 
the  orUdnal  route  whlcii  have  been  injured 
by  snch  grading  or  other  work  on  such  orig- 
inal route.    If  no  agreement  can  be  made, 
audi  amounts  are  to  be  ascertained  In  the 
method  provided  for  condemning  right  of 
way."    Plaintiff  in  error  contends  that  this 
does  not  confer  power,  after  location  and 
construction,    to   abandon,    tear   up,  and 
change  the  location  of  the  road;  but  that 
sndi  power  of  change  exists  only  before 
final  construction.    Defendant  In  error  con- 
tends that  such  power  exists  equally  after 
construction  and  operation  as  before.  This 
section  Is  taken  from  the  act  of  1892  (Laws 
1892,  p.  37),  which  was  the  general  act 
touching   the   Incorporati<Hi    of  railroads. 
"Statntes  antborlzing  changes  in  the  loca- 
tion of  railroads  are  to  be  strictly  con- 
stmed."   23  Am.  &  Eng.  Enc.  L.  (2d  Ed.) 
iSSa  (b).   See,  also,  on  the  general  subject, 
Maror,  etc.,  of  Macon  t,  Macon,  etc,  R.  Ca. 
7  6a.  221;  Central  R.  Co.  t.  Collins,  40  Ga. 
582,  625.  637,  638;  Frederick*  v.  City  Council 
cf  Augusta,  5  6a.  661;  Mayor,  etc..  Savan- 
nah V.  Hartridge,  8  Ga.  23;  McLeod  t.  Bur* 
roQgbs.  0  Ga.  213;  Winter  v.  Muscogee  B. 
Co.,  11  Ga.  438.   This  section  of  the  original 
act  (Laws  1892,  p.  48,  &  12)  authorizes  the 
company  "to  change  the  general  direction 
^nd  route  of  said  railroad  /rom  thai  ttated 
in   the   orifflnal   petition    *    *   *  and 
when  the  game  is  so  changed,  shall  have  the 
Tight  and  power  to  enter  upon,  condemn 
lights  of  way  and  construct  said  road  on  the 
new  or  changed  line  as  they  had  on  the 
original  line  as  set  out  In  sections  9  and  10 
of  this  act."    The  Italics  are  ours.   It  had 
been  provided  that  a  petition  should  be  filed 
with  the  Secretary  of  State  setting  forth 
certain  facts,  among  which  were  "&e  length 
of  the  road  as  nearly  as  can  be  estimated, 
the  general  direction  <^  said  road,  tta«  coun- 


ties through  which  It  will  probably  run,  the 
names  of  the  principal  places  from  which 
and  to  which  It  is  to  be  ccmstructed."  Sec- 
tion 9  declared  the  powers  of  the  company 
BO  Incorporated  and  provided  for  such  exam- 
inations and  surveys  to  be  made  as  should 
be  necessary  for  the  selection  of  the  most 
advantageous  route;  for  the  acquisition  of 
property  by  voluntary  grants  or  purchase; 
for  tile  laying  out  of  its  right  of  way,  not 
exceeding  In  width  200  feet,  and  to  construct 
the  road;  for  the  constructl(Mi  across  or 
along  streams,  streets,  or  highways;  for  the 
crossing  or  joining  otbw  railroads;  for  the 
operation  of  the  road  as  a  common  carrier; 
for  the  erection  of  buildings,  fixtures,  etc.; 
for  the  regulation  and  fixing  of  transporta- 
tl<m  rates,  subject  to  the  state  law  and  the 
rules  and  regulations  of  the  railroad  com- 
missioners; for  the  power  to  borrow  money; 
for  the  acquisition  of  other  railroads  under 
foreclosure  or  judicial  sale,  and  the  power  to 
reorganize.  Section  10  authorized  the  ex- 
tending <^  the  ratlroad  or  the  building  of 
branches,  but  required  that  It  be  done  by 
resolution  of  the  board  of  directors  designat- 
ing the  route  of  the  proposed  extension  or 
branch,  and  after  advertising  and  filing  a  copy 
of  the  resolution  with  the  Secretary  of  State 
In  a  manner  similar  to  that  required  In  re- 
gard to  the  original  petition.  An  examination 
of  sections  9  and  10  indicates  that  the  Legisla- 
ture had  In  mind  the  making  of  provisions 
for  the  c<Hi8truction  and  operation  of  a  rail- 
road, not  for  its  reconstruction  or  removal. 
Section  12  (ClT.  Code  1895,  t  2171)  authoriz- 
es the  company  to  change  "  the  general  di- 
rection and  route  of  said  railroad  from  that 
stated  In  the  original  petition."  The  lan- 
guage here  used  is  applicable  to  the  chan- 
ging of  the  general  direction  and  route,  not 
the  railroad  after  It  has  been  constructed 
and  oiierated.  The  original  petition  was  re- 
quired to  c<Hitain  a  statement  of  the  general 
direction  and  route  of  the  railroad  which  It 
was  intended  to  construct  Reasons  might 
exist  which  would  render  such  route  Imprac- 
ticable, and  It  was  the  purpose  of  the  Legis- 
lature not  to  restrict  the  company  In  con- 
structing its  road  to  an  exact  compliance 
with  the  petition  In  this  regard,  provided 
it  should  be  altered  by  a  two-thirds  vote  of 
the  capital  stock  at  an  ^Innual  or  special 
meeting  of  the  stockholders.  The  change 
authorized  was  not  from  the  road  as  con- 
structed and  <^erated,  but  from  the  general 
direction  and  route  of  the  contemplated  road 
stated  in  the  original  petition.  It  was  also 
provided  that  when  "the  same  [the  general 
direction  and  route]  Is  so  changed  the  com 
pauy  shall  have  the  right  to  enter  upon,  con- 
demn rights  of  way  and  construct  said 
road."  These  words  more  properly  apply 
to  an  wlglnal  construction  than  to  a  tearing 
up  and  reconstraction  at  a  different  place. 
The  power  to  construct  the  road  on  the 
changed  line  Is  the  same  as  that  set  out  In 
■ectlons  9  and  lOi  Sectitm.  9,  as  baa  been 
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Been  abore,  lias  reference  to  locating  and 
building  originally.  Sectkm.  10,  which  an- 
thorlzes  an  extension  of  the  road  or  the 
building  of  brancheflk  reqnlrea  certain  pro- 
ceedings to  be  bad  as  a  condition  precedent 
to  the  exercise  of  the  right.  Including  adrer- 
tlslng  and  filing  a  copy  of  the  resolution  with 
the  Secretary  of  State.  Is  It  within,  the 
range  of  probability  that  the  Legislature  In- 
tended that,  if  a  railroad  company  should 
desire  to  make  a  short  extension  beyond  the 
terminus  originally  cont«nplated,  or  to 
build  a  small  branch  road.  It  should  be  re- 
quired to  glTe  notice  by  adTOrtlsemeut  and 
filing  resolutions  with  the  Secretary  of 
State,  but  that,  without  any  fwmallty  what- 
ever, after  It  had  constructed  and  been 
actually  operating  Its  line,  It  could  tear  np 
the  whole  or  part  of  such  line  at  its  pleas- 
ure, and  relocate  it  at  some  entirely  different 
place?  Another  expression  In  the  section  of 
the  Code  above  quoted  which  strengthens 
this  constnictlon  Is  the  statement  that  "In 
case  the  route  Is  changed  after  grading  baa 
commenced,  compensation  shall  be ,  made  to 
all  persons  owning  lands  on  the  original  route 
which  have  been  Injured  by  such  grading  or 
other  work  on  such  original  route."  The 
expressioa  "after  grading  has  commenced" 
erldently  contemplates  a  diange  before  the 
coiutmctlon  Is  completed.  Certainly  the 
Legislature  did  not  intend  to  declare  that 
after  the  building  and  construction  the  road 
might  be  torn  up  and  removed  without  any 
provision  being  made  toe  compensation,  but 
ttiat  if  this  were  done  after  grading  was 
commenced,  but  before  the  completion,  com- 
pensation should  be  made.  It  Is  contended 
by  counsel  for  the  defendant  In  error  that 
the  power  to  remove  and  change  the  railroad 
after  construction  anywhere  except  within 
the  limits  of  a  town  or  city  was  conferred 
by  implication  from  the  following  language 
of  the  section:  "But  no  change  shall  be 
made  In  any  town  or  city  after  the  road  has 
been  constructed  without  the  consent  of 
such  town  or  city  expressed  through  its 
proper  authorities."  After  a  railroad  has 
been  constructed  in  whole  or  In  part,  the 
change  or  alteration  of  the  location  of  that 
part  lying  within  the  corporate  limits  of  a 
town  or  city  might  cause  municipal  inconven- 
ience; or,  on  the  Other  hand,  it  m^ht  be  more 
convenient  both  to  the  railroad  and  to  the  dty 
that  the  location  of  Its  tracks  should  be 
changed  so  as  to  give  better  service  in  enter- 
ing the  town  or  in  running  through  the  cor- 
porate limits.  It  was  doubtless  to  protect 
municipalities  from  possible  Inconvenience 
which  might  arise  to  them,  and  to  guard 
against  the  broad  couBtmctlon  wliich  might 
be  put  up(Hi  the  language  of  the  act  so  as  to 
affect  such  towns  or  cities,  that  the  words 
last  quoted  were  used.  But  from  the  mere 
use  of  the  words  "after  the  road  has  been 
constructed,"  in  connection  with  such  munic- 
ipal control,  the  company  was  not  by  mere 
Implication  given  power  to  tear  np  all  of  its 


lines  outside  of  the  corporate  limits,  or  bo 
much  as  it  might  desire,  and  change  them 
at  Its  will.  Such  a  constmcticni  would  prac- 
tically give  to  railroad  companies  chartered 
under  the  genoral  law  a  genwal  commission 
to  nmstruct,  tear  np,  and  reconstruct  th^r 
lines  oa  entirely  different  rontes  at  their 
pleasure,  provided  only  that  they  did  not 
take  up  the  small  portions  of  ^e  tracks 
which  might  be  within  the  limits  of  a  town 
or  city.  The  act  confers  no  such  authority. 
In  1903  an  act  was  passed  having  the  follow- 
ing caption:  "An  act  to  am«id  sectlmi  2171 
of  volume  2  of  the  Oode  of  1686,  providing 
for  the  <4iange  of  general  direction  and  route 
of  railroads,  by  adding  at  the  end  of  said 
section  authority  to  the  directors  and  officers 
of  railroad  companies  to  relocate  and  re- 
construct their  line  between  the  termini 
for  the  purpose  of  reducing  grades  and  cur- 
vatures, and  for  other  purposes."  Acta 
1903,  p.  Se.  The  exercise  of  this  power  It- 
self Is  limited  In  the  body  of  the  act,  and  It 
has  more  special  reference  to  the  acquisition 
or  building  of  a  narrow-gauge  lln&  The  pres- 
ent case  presents  no  effort  to  straighten 
curves  or  change  grades  or  make  small 
alterations  for  those  purposes;  and  there- 
fore we  decide  nottiing  on  tiiat  subject  We 
think  it  clear  that  no  such  power  was  con- 
ferred by  section  2171  of  the  Civil  Code  of 
ISflO.  as  Is  contended  by  toe  defeodant  It 
is  further  contended  in  the  brief  of  counsel 
for  plaintiffs  in  error  that  the  defendant 
company  was  subject  to  tb«  rules  and  regu- 
lations of  the  railroad  commissions,  and 
that  one  of  these  rules  prohibited  toe  chan- 
ging of  stations  without  toe  consent  of  the 
cofiHutssion.  But,  If  we  can  take  Jndldai 
cognizance  of  all  the  rules  of  the  railroad 
commissioners,  tols  point  does  not  appear 
to  have  been  made  or  passed  upon  by  the 
court  below.  It  appears  that  toe  defendant 
acquired  the  tracks  and  franchise  of  the 
Brunswick  ft  Birmlngliam  Railway  Company, 
but  undw  what  character  of  sale  or  on  what 
terms  does  not  distinctly  appear.  Apparently 
It  became  the  successor  of  that  company,  and 
la  here  treated  as  such  boto  as  to  rights  and 
duties  Incident  to  toe  position  of  a  railroad 
company  owning  and  operating  a  located  and 
constructed  road. 

8.  In  discussing  this  branch  of  the  subject, 
counsel  for  the  defendant  to  error  have  treat- 
ed toe  proposed  change  as  being  a  relocation 
and  reconstruction;  and  have  also  urged  that 
toat  where  a  railroad  company  owns  two 
lines  between  toe  same  potota  it  Is  not  com- 
pelled to  operate  boto  at  a  loss.  If  the  (^>era- 
tlon  of  one  would  accommodate  toe  public 
Whether  tols  rule  would  apply  In  Georgia 
need  not  be  determined,  because  toe  facta 
set  up  make  no  such  case.  The  defendant 
In  error  tias  acquired  two  lines  of  railroad 
which  cross  each  otoer  or  separate  at  an 
acute  angle.  It  alleges  that  at  a  point  some 
19  miles  beyond  the  potot  of  separation  It 
baa  leased  from  anotow  railroad  company  a 
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trade  some  roHes  la  length,  eztendlnc  from 
me  of  Its  lines  to  tbe  other.  It  thereupon 
proposes  to  tear  ap  and  abandon  altogether 
one  of  the«e  lines  from  the  point  of  Inta- 
■ectlon,  and  to  the  point  where  tbe  leaaed 
line  connects  the  two.  Tbe  existence  of  a 
l^ae  Is  alleged  In  the  answer;  bat  beyond  this 
00  proof  in  regard  to  It  was  Introduced. 
At  most.  It  does  not  make  a  case  of  the  own- 
ership of  two  lines  between  the  same  points. 
What  are  the  terms  of  the  lease,  for  how 
long  la  It  to  continue,  whether  the  defendant 
Ln  error  baa  the  right  to  terminate  It  or  aban* 
doD  the  use  at  Its  option,  or  whether  Its  les- 
sor baa  a  right  to  terminate  the  lease  or  to 
resume  poaaesslon  on  an7  contingencies,  no- 
where appears.  Certainly  It  cannot  be  suc- 
cessfully contended  that  the  mere  genK'al  as- 
eertion  of  tbe  existence  of  a  lease  consUtn- 
tes  a  relocation  and  reconstruction  which 
wonld  be  a  lawful  subatltnte  for  the  line 
wbieb  It  Is  proposed  to  tear  np.  See  Coker 
T.  A.  E.  &  N.  By.  Co.,  123  Ga.  483,  61  8.  E. 
481  (S).  A  number  of  the  anthorltles  cited 
on  tbe  part  of  the  defendant  In  error  are  to 
tbe  effect  that  If  the  charter  of  a  railroad  com- 
pany simply  authorizes  It,  without  requir- 
ing It,  to  construct  and  maintain  a  railroad 
to  a  certain  point,  It  cannot  be  compelled  by 
mandamus  to  complete  the  road  to  that  [>oInt 
or  to  operate  a  line  or  branch,  or  run  trains 
of  a  certain  character,  or  with  certain  sched- 
ules, at  a  loss.  Witbotit  entering  into  a 
discussion  of  these  various  citations,  It  may 
be  remarked  that  the  facts  In  each  are  quite 
dlffwent  from  those  now  presented  before  us. 
The  present  case  does  not  Involre  the  ap- 
pIleatloD  for  a  mandamus  to  compel  a  rail- 
rosd  to  do  some  act  of  tbe  diaracter  Just 
Indicated,  or  even  to  rebuild  or  restore  a 
portion  of  a  line  that  baa  been  taken  up. 
It  Is  sn  application  for  injunction  by  per- 
sons who  allege  that  tbey  will  be  specially 
injured  to  prevent  a  railroad  company  from 
tearing  up  its  tracks,  and  abandoning  a  por- 
tion of  Its  line  of  road  already  constructed, 
in  order  to  run  Its  trains  over  a  dUEerent 
route.  Probably  the  strongest  case  present- 
ed for  tbe  defendant  In  error  Is  that  of 
Jack  V.  Williams  et  al.  (O.  C)  113  Fed.  823. 
It  Is  then  stated  broadly  that  "In  tbe  ab- 
flence  of  special  circumstances,  or  an  express 
contract  embodied  In  a  charter,  the  owner  of 
■  railroad,  whether  a  corporation  or  Individ- 
ual cannot  be  compelled  to  maintain  and 
operate  the  same  at  a  loss.  Tbe  duty  arising 
from  tbe  ownership  of  the  franchise  Is  mere- 
ly to  meet  the  public  requirements,  and, 
where  the  traffic  on  a  road  Is  not  sufficient 
to  pay  its  operating  expenses,  such  duty  does 
not  require  Its  operation,  and  It  may  be 
abandoned. "  It  appeared,  however,  that  a 
abort  road  12  milea  long  had  been  disman- 
tled by  a  receiver  In  charge  of  It  under 
order  of  the  court  After  a  sale  of  It,  by 
intervention  It  was  sought  to  require  the  pur- 
chasers to  rebuild  and  operate  the  road. 
Under  •  statute  ot  Bonth  Carolina,  passed 


after  the  purchase  by  private  individuals, 
natural  persons  were  not  permitted  to  oper> 
ate  a  railroad  without  organization  into  a 
corporation.  It  was  said:  "The  recelvar 
having  taken  np  and  sold  the  rails  under  an 
order  of  court  entered  without  opposition, 
the  court  oould  not  require  the  owners  to  pur- 
chase new  matwials  and  rebuild  the  road,  on 
an  offer  by  Intervenort  to  lease  and  operate 
the  same  If  restored,  especially  In  view  of 
the  fact  that  the  franchise  to  operate  It  as 
a  railroad  bad  been  forfeited."  There  la  a 
wide  difference  between  an  ^ort  by  manda- 
mus to  compel  action  of  this  character,  and 
ft  proceeding  by  Injunction  to  stop  the  tear- 
ing up  of  a  railroad  track.  State  v.  Dodge 
aty,  etc.  B.  Co.,  58  Kan.  877.  36  Pac.  747. 
42  Am.  St.  Bep.  295;  Gates  v.  Boston,  eta. 
B.  Co.,  68  Conn.  833,  343,  0  Atl.  690.  If  the 
test  of  profitableness  Is  to  be  applied,  we 
are  by  no  means  certain  that  the  mere  selec- 
tion of  two  or  three  small  stetlons,  and  proof 
of  the  amount  of  business  done  at  them  dis- 
connected from  ft  general  consideration  of 
tbe  line  on  whltA  they  are  located,  could  be 
taken  as  conclusively  showing  tbe  right  to 
omit  that  part  of  the  line  altogether  and  re- 
locate or  nm  trains  by  another  line  partly 
owned  by  the  same  compftny  and  partly  used 
by  It  under  some  character  of  lease.  But  It 
Is  unneceasary  to  consider  this  question. 

4.  It  Is  oontoided  thst  because  some  of  the 
track  has  ftlready  been  taken  up.  Injunction 
to  prevent  Oe  taking  up  of  the  balance 
should  be  refused.  Where  the  thing  sought 
to  be  done  Is  completed.  It  Is  too  late  to 
apply  for  an  Interlocutory  Injunction  to  pre- 
vent It;  but  there  Is  no  role  of  law,  that  be- 
cause a  thing  has  been  begun.  Injunction 
will  not  be  granted  to  stop  Ite  completion. 

5.  It  Is  further  urged  that  In  this  state 
a  mandatory  Injunction  will  not  be  granted 
on  an  Interlocutory  bearing.  And  this  may 
be  true.  If  the  substantial  relief  sought  Is 
afflrmaUve.  110  Ga.  840,  41  S.  B.  695.  Bat 
we  do  not  understand  that  a  mandatory  In- 
junction to  compel  action  of  such  a  char- 
acter Is  sought  If  80,  to  that  extent  tt 
should  be  denied. 

6.  It  is  also  said  that  If  tbe  dismantling 
of  the  section  of  tbe  road  involved  In  this 
coDtroveray  is  unlawful,  nevertheless  tbe 
plaintiffs  are  not  entitled  to  bring  this  ac- 
tion, but  that  It  should  be  brought  by  tbb 
state.  But  If  the  plaintiffs  will  suffer  spe- 
cial damages,  not  merely  as  members  of  the 
public,  but  by  reason  of  their  residences  and 
the  location  of  their  businesses  and  Invest- 
ments, and  shlpmente  made  by  them,  and  the 
surrounding  circumstances  disclosed  by  the 
evidence,  we  do  not  see  any  reason  why  they 
may  not  bring  an  action  to  enjoin  tbe  re- 
moval of  the  road.  If  wrongful.  This  Is  es- 
pecially true  as  to  one  of  them,  who  testi- 
fies -  that  he  has  made  Investments  and  enter- 
ed upon  a  business  of  cutting  and  shipping 
cross-ties  and  beginning  "a  turt>entlne  busi- 
ness" on  tbo  faith  of  the  location  ot  the  toad 
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and  its  stations,  and  that  a  remoral  would 
destroy  bis  shipping  facilities  and  irrepara- 
bly damage  him.  Macon  &  B.  R.  Co.  t.  Gib- 
Bon,  85  Qa.  2,  11  S.  E.  442,  21  Am.  St  Rep. 
18S  (6);  Sav.,  etc.,  Canal  Co.  t.  Sbnman,  91 
Oa.  400,  17  S.  E.  437.  44  Am.  St  Rep.  4S; 
Leverett  t.  M.  O.  &  A.  R.  Co.,  96  Ga.  385,  24 
S.  E.  154  (2);  Coker  T.  A.  K.  &  N.  R.  Co., 
123  Oa.  483,  51  S.  E.  481;  1  Pomeroy's  Eq. 
Jnr.  (Sd  Ed.)  S  257. 

7.  Finally,  It  Is  said  that  the  Judgment  of 
the  presiding  judge  should  be  affirmed  as 
being  an  exercise  of  discretion.  We  do  not 
think  that  this  result  would  follow  from  the 
evidence  In  the  present  case.  It  Is  entirely 
different  from  the  case  of  Kirkland  et  al.  t. 
Atlantic  &  Blr.  R.  Oo.  (decided  to^ay),  65 
S.  E.  23.  lu  that  case  there  was  conflict- 
ing evidence  on  nearly  every  material  or 
substantial  Issue  of  fact  And  there  was 
also  evidence  tending  to  show  that  the  plain- 
tiffs had  lost  by  laches  any  right  they  might 
hare  had  to  claim  an  Injunction,  if  they  had 
any  such  right  originally.  Here  there  la  no 
denial' that  the  defendant  is  preparing  to 
abandon,  tear  up,  and  remove  a  part  of  Its 
line  of  railroad  on  which  are  located  two 
or  three  stati<mB  and  along  which  are  situat- 
ed the  plaintiffs*  residences  and  places  of 
huslness.  to  which  their  means  of  access 
Is  by  defendants  tracks.  True,  some  other 
persons  living  In  that  section  do  not  think 
that  they  will  be  damaged,  and  desire  the 
change  to  be  made.  But  there  Is  little  or 
no  conflict  as  to  the  fact  that  the  plaintiffs 
will  Bostatn  Injury.  The  real  response  of 
the  defendant  is  that  It  has  the  right  to 
make  the  change  and  to  use  Its  other  track 
from  a  point  where  the  two  cross  to  another 
point  where  it  asserts  in  an  Indefinite  way 
that  It  has  leased  a  road  connecting  the  two 
lines,  and  that  It  has  the  right  to  abandon 
and  tear  up  the  track  some  19  miles  In 
length,  which  has  heretofore  been  located 
and  operated  by  the  company  under  which 
It  holds  by  purchase.  We  do  not  know  what 
the  evidence  may  show  on  the  final  hearing, 
or  whether  it  will  be  such  as  to  entitle  the 
plaintiffs  to  a  permanent  injunction,  nor  do 
we  decide  whether  or  not  plaintiffs  can  ap- 
ply for  a  mandamus,  or  whether  upon  any 
application  for  It  the  writ  will  be  granted. 
These  questions  will  be  determined  when 
they  arise.  What  we  now  bold  Is  that,  un- 
der the  pleadings  and  the  evidence,  the  pre- 
siding Judge  erred  In  refusing  to  grant  an 
interlocutory  lnJunctl<Hi  to  prevent  the  de- 
fendant from  further  taking  up  and  dismant- 
ling Its  track,  and  roadbed  between  the 
points  described  In  the  pleadings  and  erl- 
dence,  until  the  final  hearli^. 

8.  The  damages  complained  of  by  the  plain- 
tiffs would  be  of  such  an  irreparable  nature 
as  authorized  an  application  by  equitable 
petition  for  Injunction.  In  16  Am.  ft  Eng. 
Bnc.  Lu  (2d  Ed.)  861.  It  Is  said:  "An  Injury 
Is  irniMirahle  eUtbet  from  its  own  nature,  ae 
when  the  party  Injured  cannot  be  adequatdy 


compensated  In  damages,  or  when  the  dam- 
ages which  may  result  therefrom  cannot  be 
measured  by  any  certain  pecuniary  standard, 
or  when  It  Is  shown  that  the  party  who- 
must  respond  Is  Insolvent  U3d  tor  tliat  rea- 
son Incapable  of  responding  In  damages." 
Bee  Eerlin  v.  West,  4  N.  J.  Eq.  463.  As  to 
Injury  to  business,  see  Brown  &  Allen  t.  Jac- 
obs' Pharmacy  Co.,  116  Oa.  451,  41  S.  B. 
663,  57  Ll  R.  A.  647,  90  Am.  St  Rep.  126. 
If  the  plaintiffs'  contentious  were  true,  their 
remedy  at  law  would  be  Inadequate. 

Judgment  reversed.  All  the  Justices  coa~ 
cur,  Bxcejft  FISH,  a  J.,  absent 


OORBIN  et  aL  v.  DURDBN. 
(Supreme  Court  of  Oe(»iia.    Aug.  9,  1906.h 
Frauds,  Statgh  oi^Pubchasb  of  Gtowuia 

TUBSB— CORTRACT  IR  WsmNO. 

A  contract  of  sale  of  growing  trees  con- 
cerns an  interest  in  realty,  and  under  Oiv. 
Code  1895.  I  2603  (4k  most  be  In  writing.. 
A  receipt  in  these  worw,  "Received  of  A.  Oor- 
bin  $50.00,  as  part  payment  on  Dekle  and  Boyd 
tracts  of  timber,"  signed  by  the  vendor,  does 
not  comply  with  the  statute,  because  of  the 
omission  of  the  piurcbase  price.  Nor  will 
partial  payment  of  the  purchase  price,  unaccom- 
panied by  possession,  except  the  case  from  the 
statute. 

[Ed.  Note. — ^For  cases  in  point  *m  23,. 
Cent  Dig.  Frauds,  Statute  of,  H  117,  2Ba] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Emanuel  Coun- 
ty; B.  T.  Rawlins*  Judge. 

Action  by  J.  B.  R.  Dnrden  against  Ark 
Gorbln  and  8.  B.  Williamson.  Judgment  for 
plaintiff,  and  defendants  bring  aror.  Affirm- 
ed. 

Williams  ft  Bradl^,  for  plalutlfl  in  error. 
Saff(M  ft  Laraen,  for  d^endanti  In  enor, 

EVANS,  J.  B.  R.  Durden.  alleging  himself 
to  be  the  owner  of  a  described  tract  of  land, 
sought  to  enjoin  Ark  Oorbin  and  S.  R.  Wil- 
liamson from  cutting  and  removing  the  tim- 
ber thereon.  The  damage  to  the  freehold 
resulting  from  cutting  the  timber  was  declar- 
ed in  the  petition  to  be  Irreparable,  for  the 
reasons  given;  and  the  defendants  were  al- 
leged to  be  insolvent  In  response  to  the  mle 
nisi,  the  defendants  offered  their  sworn  ans- 
'  wer,  wherein  they  admitted  that  plaintiff  was 
the  owner  of  the  land,  but  averred  that  he 
sold  to  Corbln  all  the  pine  timber  on  the  land 
described  In  the  petition  which  was  suitable 
for  sawmill  purposes,  at  and  for  the  sum  of 
$600,  and  gave  to  Gorbin  the  following  re- 
ceipt :  "Rec'd  of  A.  Gorbln  950.00  dollars  as 
part  payment  on  Dekle  and  Boyd  tracts  of 
timber.  This  11th  day  of  Sept,  1906.  [Sign- 
ed] B.  R.  Durden."  The  defendants  further 
averred  that  Corbln  had  tendered  to  plalntUf, 
before  entering  on  the  land  for  the  purpose  of 
cutting  the  timber,  the  balance  of  the  agreed 
purchase  price.  That  portion  of  the  pleadlngs- 
all^Ing  the  Insolvency  of  the  defendants,  and 
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that  the  damages  which  would  result  to  the 
land  from  cutting  the  timber  would  be  Irrep- 
arable,  was  denied.  The  plaintiff  demurred 
to  the  defendants*  answer,  because  the  sale 
was  by  pardl  and  the  receipt  was  Insufficient 
to  take  the  case  out  of  the  statute  of  frauds. 
The  court  granted  an  Injunction,  and  the  de- 
feadants  excepted. 

The  Interlocutory  Judgment  granting  an  In- 
JoDctlim  was  based  on  the  pleadings,  no  other 
erldence  having  been  submitted.  Inasmuch 
as  the  plaintiff  affirmed,  and  the  defendants 
denied,  the  Insolvency  of  the  defendants  and 
that  the  damages  would  be  Irreparable,  the 
court,  without  abasing  Its  discretion,  might 
well  decide  these  Issues  with  the  preTalllng 
party.  With  these  issues  eliminated,  the  cor- 
rectness of  the  Judgment  complained  of  turns 
00  the  ralldlty  and  effect  of  the  parol  sale  of 
tbe  timber,  the  voider  receiving  part  of  the 
purchase  money  and  giving  his  receipt  there- 
for. It  la  no  longer  an  open  question  In  this 
state  that  trees  growing  upon  land  constitute 
part  of  tbe  realty,  and  a  sale  of  them  must, 
imder  tbe  statute  of  flrauds  (Civ.  Code  1896,  | 
2893,  par.  4),  be  In  writing.  Coody  v.  Gress 
Lumber  Ca.  82  Ga.  788,  10  S.  R  218;  Balk- 
cam  V.  Empire  Lumber  Co..  01  Oa.  esi,  17 

1020,  44  Am.  St  Rep.  58;  Prltcbett  t. 
Davis,  101  Ga.  242,  28  8.  E.  666,  6S  Am.  St 
Rep.  298.  "The  writing.  In  order  to  be  suffl- 
clat  to  satisfy  tbe  statute,  must  be  coexten- 
Bire  with  the  sttpnlatlons ;  it  must  cover  Uie 
entire  contract"  Lester  v.  Heldt,  86  Ga.  228. 
12  S.  E.  214,  10  L.  B.  A.  10&  Conceding  the 
contention  of  the  plaintiff  in  error  that  the 
descriptive  words,  "Boyd  and  Dekle  tracts 
of  land,"  appearing  in  the  rec^pt,  are  aoffl- 
dently  deflalte  to  refer  to  a  particular  body 
of  land,  80  as  to  allow  aliunde  parol  evidsice 
to  locate  it  (see  Ansley  Green,  82  Ga.  181, 
7  8.  B.  921 ;  Mobr  v.  Dillon.  80  Ga.  576.  S  S. 
£•  77(0.  Tct  tlie  receipt  does  not  contain  the 
whole  contract,  because  tbe  price  Is  not  stip- 
ulated. It  baa  been  often  remariced  that  the 
same  reasons  tbat  fwbld  parol  proof  of  the 
entire  contract  which  tbe  statute  requires 
to  be  In  writing  Just  a»  cogeitly  apply  to  sup- 
pling any  omlsalon  of  Its  terms  by  vorbal 
evidence.  There  U  not  tbe  slightest  snggev- 
tlon  tn  the  receipt  of  a  purchase  price,  and 
this  <nQl8Blon  is  fatal  to  the  writing  as  an  ef- 
fective compliance  with  the  statute  of  frauda. 
Turner  t.  LorUlard,  100  Oa.  646. 28  S.  B.  383. 
62  Am.  St  B^.  345.  The  receipt  of  a  part  of 
the  purchase  mon^  la  not  such  part  perform- 
ance as  win  take  the  caae  out  of  tbe  statute. 
It  is  only  In  caaea  where  partial  payment  of 
tbe  pnrdiaaa  money  is  acotmipanled  wltfl  pos- 
sesslim  fliat  will  amount  to  part  performance 
so  as  to  take  the  contract  out  of  the  statute 
Civ.  Code  1885.  I  40S7.  The  vendffl:  never 
yidded  poesearion,  and  as  soon  as  tbe  vendee 
ento'ed  upon  tbe  land  and  began  to  cut  the 
trees  be  instituted  this  action  to  enjoin  tbe 
catUng  and  removal  of  the  timber.  The  con- 
tract of  Bale  being  unenforceable  because  It 
vas  not  In  writing,  the  unaccepted  toider 


of  the  balance  of  tbe  purchase  money  did  not 
give  it  legal  effect 

Judgment  affirmed.  All  the  JustlceB  eon- 
cur,  emept  FISH.  C  J.,  abaent 


KNIGHT  V.  8UDDBTH  A  CRENSHAW. 
(Supreme  Oourt  of  Georgia.  Aug.  IS,  1806.) 

1.  BviDinCI  —  DOOUianTAST— AVTBBnXKU- 

TIOI*. 

Tlie  remedy  afforded  tqr  the  provisions 
in  Olv.  Code  1885.  |  8628,  for  attacking  a 
deed  upon  tbe  ground  of  fornry,  is  merely 
cumulative.   Sibley  v.  Haslam,  t5  Ga.  483. 
2L  Samk— FoBQED  Deeds. 

Upon  an  interlocutorv  hearing  of  an  equi- 
table petition  (or  Injunction  tbe  provisions  of 
the  above  wction  of  the  Code  are  not  applicable. 
Nevertheless  any  deed,  ancient  or  modem,  which 
is  offered  as  a  muniment  of  title,  may  be  at- 
tacked as  a  forgery  by  any  competent  evi- 
dence lubmitted  to  the  Judge  of  tne  superior 
court  bearlnK.the  application. 
8.  Appeal— Review— CoNfT-icnwo  Bvideroi. 

One  of  the  deeds  Id  tbe  case  at  bar,  which 
was  a  necessary  link  in  the  plaintiff's  chain  of 
title,  havins  been  attacked  (or  (Orge^,  and 
the  evidence  upon  that  issue  being  confltetlng. 
this  court  will  not  disturb  tbe  judgment  of  tlM 
lower  court  in  denying  the  injunction  prayed 
for. 

(Syllabus  by  the  Court) 

Bmff  from  Superior  Court,  Berrien  Coun- 
ty; K.  G.  Bfitcbell.  Judge. 

Action  hy  W.  J.  Knlgbt  against  Suddeth 
ft  Chwuhaw.  Judgment  for  defendants,  and 
plaintiff  brings  wror.  AfBrmed. 

W.  G.  Harrison  and  Z.  D.  Harrison,  for 
plaintiff  in  error.  Qulncey  ft  McDonald, 
for  dtfendante  In  error. 

BECK,  J.  Judgmrait  affirmed.  All  the 
Jnsticea  concur,  except  FISH.  C  J.,  absent 


SWILLET  T.  HOOKER  et  aL 
(Supreme  Court  of  Georgia.  Aug.  17,  1006.) 

1.  Pabties— AUENDHENT— Time  to  Amend. 

On  a  note  payable  to  Smith,  or  order,  and 
indorsed  by  the  payee  to  Swilley,  suit  was 
brought  In  a  coun^  court  in  the  name  of 
Smiui,  for  the  use  of  Swilley.  From  the  Judg- 
ment Swilley  appealed  in  dIb  own  name  to 
the  superior  court,  and  gave  a  bond,  treating 
hlmsdf  as  tbe  party  plaintiff.  A  motion  was 
made  to  dismiss  the  case  on  tbe  ground  that 
it  appeared  ou  the  face  of  tbe  proceeding  that 
Smith  had  no  title  to  the  note  and  no  right  to 
bring  suit  upon  it  The  court  announced  oral- 
ly ^Bt  he  would  sustain  tbe  motion.  Swilley 
moved  to  amend  by  striking  from  the  declara- 
tion the  name  of  Smith  and  the  words  "for 
tlie  use  of,"  BO  as  to  leave  the  case  to  stand 
in  his  own  name  as  plaintiff.  Tbe  court  re- 
fused to  allow  the  amendment,  on  the  Rroond 
that  It  was  offered  too  late,  and  dlBmisBed  the 
case.  Held,  that  thia  was  error.  Woodbridge 
V.  Drought  46  S.  E.  266.  118  Ga.  671. 

2.  Sahe— Time  or  Makhtg. 

The  fact  that  the  presiding  judge  had  an- 
nounced orally  that  he  would  sustain  tbe  mo- 
tion and  dismiss  the  case,  bat  bad  not  signed 
any  judgment  to  that  effect,  did  not  render  a 
proper  ameudnient  then  tendered  too  late,  nor 
anuorize  hbn  to  reject  It  on  that  ground. 
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LTUe  T.  De  Vaughn.  7  S.  a  281.  81  Ga.  226; ' 
ITreeman      Brown.  41  8.  K.  385,  115  Ghu  23. 

[Ed.  Note. — ^For  cases  in  point,  ne  ToL  87, 
Cent.  Dig.  FutieB,  |  166.] 

(SjUabiu  by  the  Court.) 

Error  from  Superior  Cour^  Bnx^  Ooon- 
ty;  R.  6.  MItcbeU.  Judge. 

Action  by  J.  W.  Swilley  against  Fanny 
Hooker  and  others.  Judgment  for  defend- 
ants, and  plaintur  brings  error.  Beversed- 

Stanley  &  Bamet,  for  plaintiff  In  enor. 
J.  W.  Edmond&ou  and  L.  W.  Brancb,  for 
defendants  In  error. 

ATKINSON,  J.  Judgment  rerersed.  All 
the  JustlcoB  concur,  except  VISH,  G.  J., 
absent. 


HAUOE  T.  BOSSER  et  al. 
(Supreme  Court  of  Geoi^ia.  Aug.  13,  1906.) 

1.  Justices  of  toe  Pbaoe— JUBiSDzcnon— 

JUDOHBNT. 

One  who  had  furnished  materials  to  a  con- 
tractor, to  be  used  in  Improving  the  real  estate 
of  another,  brought  an  action  against  the  con- 
tractor and  the  owner  of  the  property  iminroved. 
In  a  justice's  court  of  the  olsfalct  in  FulbKi 
county  wherein  the  land  was  located  and  inch 
owner  resided,  for  the  double  purpose  of  ob- 
taining a  personal  judgment  against  snch  con- 
tractor for  the  price  of  such  materials,  and 
foreclosins  a  materialman's  lioa  upon  the  realty 
Improved.  The  contractor  resided  In  De  Kaib 
cotmty,  and  did  not  file  any  plea  or  otherwise 
enter  an  appearance  in  the  case.  Held,  that 
a  Judgment  rradered  In  such  proceeding  against 
the  contractor  was  void,  aa  the  conrt  had  no 
Jurisdiction  over  him. 

[Ed.  Note.— For  cases  In  point,  see  voL  81, 
Gent.  Dig.  Justices  of  the  Peace,  (  147.] 

2.  Same— Waives  of  Objeotions. 

A  defendant  to  a  proceeding  in  a  justice's 
conrt  which  has  no  jnrisdictitm  over  bun,  who 
files  no  plea,  enters  no  appearance,  and  makes 
no  defense  therein,  does  not  waive  such  want 
of  jurisdiction  by  merely  testifying  as  a  wit- 
ness In  the  case  in  behalf  of  the  plaintiff,  by 
whom  he  la  introduced,  although  when  placed 
upon  tils  stand  aa  a  witness  he  does  not  raise 
the  gnestlon  ot  the  court's  jurisdiction  over 
him  as  a  party  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Justices  of  the  Peace,  |  218.] 

8.  Hecharics'  Liens— FoBEoLOSUBE—Jt7Da- 

UENT. 

There  can  be  no  valid  Judgment  of  fore- 
closure of  a  materialman's  Hep  for  materials 
furnished  to  a  contractor,  upon  the  real  es- 
tate improved  with  such  materials.  In  the  ab- 
sence of  a  valid  judgment  in  his  favor  against 
the  contractor  for  the  price  of  such  materials. 

[Ed.  Note.— For  casra  In  point,  see  vol.  34, 
Cent  Dig.  Mechanics'  Liens,  {  437J 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Ooun- 
17 ;  J.  T.  Pendleton,  Judge. 

Action  by  M.  M.  Uaudc  against  L^  Z. 
Rosser  and  otfaera.  Judgment  tor  plaintiff 
before  a  Justice  was  reversed  on  certiorari, 
and  he  brings  error.  Affirmed. 

Mauck,  for  tbe  purpose  of  foreclosing  a 
materialman's  lien  upon  really  belongbig 


to  BoBBw  and  BlalodEt  brought  a  aolt  against 
them  and  Ke^Iam,  a  contractor  to  whom  he 
furnished  material  for  improring  the  prop- 
erty. The  salt  was  brought  In  tbe  Justice's 
court  of  the  district  in  Fulton  oounty  where- 
in Rosser  resided  and  tbe  realty  in  questifni 
was  located.  Blalock  nsided  In  Fayette 
county  and  Kellam,  tbe  contractor.  In  De 
Ealb  county.  All  of  tbe  parttea  defendant 
were  serred.  Eellam  filed  no  plea,  and 
made  no  defense.  Rosser  and  Blalock  filed 
two  special  pleas,  In  one  of  which  tb«f  al- 
leged that  the  court  had  no  Jurlsdictlott  to 
entertain  a  suit  fi>r  the  foreclosare  ot  a  lien 
upon  real  estate,  but  that  the  superior  court 
of  Fulton  county  had  Jurisdiction  of  the 
subject-matter  of  tbe  suit  In  the  other, 
they  alleged  that  tbe  contractor,  Eellam, 
was  not  a  party  to  tbe  suit,  no  service  bar- 
ing been  made  on  him,  and  that  the  suit 
could  not  be  maintained  against  them,  with- 
out Eellam  was  a  codefendant  Subject  to 
these  pleas,  th^  pleaded  that  the  plaintiff 
could  not  maintain  his  action  to  foreclose 
the  alleged  lien,  because  there  had  been  no 
Judgment  against  the  contractor,  nor  any 
Talld  suit  filed  against  him,  prior  to  or  con- 
currently with  this  proceeding.  The  magis- 
trate overruled  these  pleas.  After  the  plain- 
tiff had  closed  his  evidence,  and  Etosser  and 
BIalo(±  had  moved  to  dismiss  tbe  case  on 
the  ground  that  It  was  not  made  out,  and  the 
magistrate  had  Indicated  his  Intention  to 
sustain  this  motion,  Kellam  came  Into  the 
courtroom,  and  the  court,  over  the  objec- 
tion of  Bosser  and  Blalock,  allowed  the 
plaintiff  to  reopen  tbe  case,  and  Introduce  bim 
as  a  wltnesB.  The  magistrate  rendered  a 
general  judgment  for  the  amount  sued  for, 
in  favor  of  the  plaintiff  against  Kellam,  and 
a  Judgment  Betting  up  and  eBtabiishing  a 
special  lien  upon  the  real  estate  In  question 
of  Rosser  and  Blalock,  for  a  like  amount, 
Bosser  and  Blalock  obtained  a  writ  of  cer^ 
tlorarl,  and  upon  the  bearing  the  same  was 
sustained,  and  final  Judgment  was  rendered 
dismissing  tbe  plaintiff's  case;  whereupon 
be  excepted. 

Jas.  E.  Warroi  and  Walter  McBlreath,  tor 
plaintiff  in  error.  B.  J.  Conyen,  few  de- 
fendants in  error. 

COBB,  P.  J.  1.  In  our  opinion,  there  could 
be  no  lawful  Judgment  foreclosing  a  material- 
man's Hen  In  this  case,  for  tbe  reason  that 
no  Judgment  for  tbe  amount  of  the  claim 
had  been  previously  obtained  against  tbe 
contractor,  and  no  valid  Judgment  could  be 
rendered  against  blm  In  this  proceeding,  be- 
cause the  court  had  no  Jurisdiction  over  blm, 
and  he  did  nothing  which  amounted  to  a 
waiver  of  Jurisdiction.  Hartsfleld  v.  Morris, 
89  Oa.  254,  15  S.  B.  363,  and  cit ;  Sanford  v. 
Bates,  99  Ga.  145,  25  S.  B.  35.  Section  IG  ot 
article  6  of  the  Constitution  ot  this  state 
deals  with  the  subject  of  venue.  Paragraph 
1  of  this  section  provides  for  tbe  venue  of 
divorce  cases.    Paragraph  2  declares  that 

Digitized  by  Google 


If  AUOE  T.  BOfiSBIL 


88 


cases  reqiectliig  the  tltiea  to  land  ihall  In 
tried  in  the  ooiintr  where  the  land  lies,  ex- 
cept wboe  a  single  tract  1«  diTided  by  a 
coonty  line,  when  the  raperior  court  of  elth* 
er  county  aball  hare  Jurigdlction.  Para- 
graph 3  provides  that  eQoll?  cases  shall  be 
tried  In  the  county  where  a  defendant  resides 
against  whom  snbetantlal  relief  Is  prayed. 
It  is  provided  in  paragraph  4  that  "suits 
against  ^Int  obligors.  Joint  promisors,  co- 
partners, or  Joint  trespassers,  residing  in 
differoit  counties,  may  be  tried  in  either 
comity."  Paragraph  S  provides  that,  "suits 
against  the  maker  and  Indorser  of  promis- 
sory notes,  or  drawer,  acceptor,  and  in- 
dorser of  foreign  or  inland  bills  of  exchange, 
or  like  instruments,  residing  in  dUferrait 
comities,  shall  be  brought  in  the  conn^ 
where  the  maker  or  acceptor  resides."  Then, 
paragraph  6  lays  down  the  general  role  as 
to  the  venne  In  civil  cases  In  the  following 
words:  "All  other  dvU  cases  shall  be  tried 
In  the  county  where  the  defendant  resides." 
Clr.  Code  1896,  SS  5869,  6B70,  6871,  6872, 
5873,  6874.  It  is  ai^arent,  therefore,  that 
fn  so  t&T  as  the  present  case  was  a  proceeding 
against  Eellam,  the  omtractor,  for  the  pur- 
pose of  recovering  a  general  Judgment  against 
him  for  Oie  amount  of  the  plalntHTs  claim, 
it  had  to  be  brought  in  the  county  of  his 
residence^  which  was  De  Kalb,  unless  the 
case  falls  within  smne  one  of  the  above-in- 
dicated exceptions  to  this  general  rule  as 
to  the  venue  of  civil  cases,  which  are  enumer- 
ated and  specified  In  the  Constitution.  Of 
course  the  case  Is  not  covered  by  the  provl- 
alons  of  paragraph  1,  S,  or  6.  Naturally, 
it  Is  not  contended  by  the  plaintiff  in  error 
that  the  case  falls  under  the  provisions  of 
paragraph  2,  as  this  would  amount  to  an 
abandonment  of  his  case,  for  the  reason  that 
Justices'  courts  have  no  JurisdlctioD  of  cases 
respecting  the  titles  to  land.  What  the 
plaintiff  In  error  does  contend,  however,  is 
that  the  case  fidls  within  the  exceptions  to 
the  general  rule  which  are  found  in  para- 
sraph  4,  which,  as  we  have  seen,  provides 
that  "suits  against  Joint  obligors,  Joint  prom- 
iasors."  eta,  "residing  In  different  counties, 
may  be  tried  in  either  county."  It  aeons 
to  OS  perfectly  clear  tliat  the  owner  of  real 
estate,  and  one  who  contracts  with  him  to 
improve  It.  are  not,  relatively  to  a  contract 
between  the  contractor  and  a  materialman 
who  furnishes  him  with  materials  to  be  used 
in  improving  the  property.  Joint  obligors,  or 
Joint  pr<»nlsor8.  A  very  simple  test  will 
demonstrate  this.  If  they  are  Joint  obll- 
son,  or  promisors,  to  tlie  materialman,  then 
lie  would  have  the  right  to  sue  them  both 
upon  the  contract,  in  the  same  action,  in 
the  county  of  the  residence  of  either,  and  to 
obtain  a  general  Judgment  against  both.  We 
apprehend  that  no  one  would  serlotisly  con- 
tend tiiat  where  one  who  has  contracted  with 
the  owner  of  real  estate,  for  a  stipulated 
ctKi^auation.  to  place  Improvements  thereon 
at  his  own  tajfema,  purchasea,  for  the  pur-  , 
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pose  of  carrjing  out  his  cmtract,  building 
material  from  a  third  party  upon  a  credit, 
and  falls  to  pay  for  the  same,  the  person 
furnishing  such  building  material  can  sue  the 
owner  of  such  real  estate  for  a  breach  of 
such  contract  of  purchase,  and  recover  a 
general  Judgment  against  him  for  the  con- 
tract price  of  such  material.  He  cannot  do 
this,  for  the  very  obvious  reason  that  the 
owner  of  the  property  Improved  was  no  party 
to  sncb  contract  of  purchase.  Joint  obligors 
are  not  only  liable  upon  the  same  contract, 
but  their  liability  thereunder  Is  the  same 
in  extent  Upon  a  breach  of  the  contract, 
they  may  be  all  sued  and  all  held  Individual- 
ly liable  to  the  fall  extent  of  the  damages 
sustained  by  the  plaintiff.  In  a  case  of  the 
character  of  the  one  with  which  we  are 
dealing,  the  owner  of  the  property  improved 
by  the  contractor  cannot  be  held  individually 
liable  at  all  upon  the  contract  between  the 
contractor  and  the  materialman.  No  general 
Judgment  can  be  obtained  against  him,  but 
only  a  Judgment  eetebUshlng  a  lletk  upon 
certoin  property  belonging  to  him.  And 
the  plaintiff  below  in  the  presmt  case  seemed 
to  recognise  this,  for  he  made  no  effort  to 
obtain  a  personal  Judgment  against  the  own- 
ers of  the  land  improved.  He  did  not  even 
attempt  to  sue  the  contractor  to  whom  he 
famished  material  for  improving  the  prop- 
erty and  the  owners  of  the  property  as  Joint 
obligors.  If  the  contention  of  counsel  for 
plaintiff  in  error  were  sound,  the  passage 
of  the  act  of  October  19.  1891  (Acts  1890-91, 
p.  23S),  now  embodied  In  Civ.  Code  1896, 
i  2802,  was  an  idle  and  useless  thing. 
That  act  provides  that  any  person  who  gives 
out  to  contract  the  building  or  construc- 
tion of  any  house,  eto.,  shall  retain  25  per 
cent  of  the  contract  price  thereof,  until  the 
contractor  submits  to  him  an  affidavit  that 
all  debts  incurred  for  material  and  labor 
In  building  or  constructing  such  house,  eto.. 
have  been  paid,  or  that  the  persons  to  whom 
such  debts  are  doe  have  consented  to  the 
payment  of  such  balance  of  the  contract 
price ;  and  that  if  be  pays  to  the  contractor 
such  25  per  cent  of  the  contract  price,  with- 
out requiring  such  affidavit  he  shall  be  li- 
able, to  the  extent  of  26  per  cent  of  the 
contract  price  to  any  materialman  or  laborer 
for  material  furnished  or  work  done  for  the 
contractor  in  the  building  or  construction 
of  such  house,  etc  It  took  a  statute  to 
render  the  owner  of  the  real  estate  Improved 
personally  liable  to  any  extent  to  a  material- 
man for  material  furnished  by  him  to  the 
contractor  who  improved  the  property.  If 
the  owner  and  the  contractor  had  been,  un- 
der the  existing  law,  Jolntiy  liable  to  the 
materialman,  under  the  contract  between 
him  and  the  contractor,  this  stotute  would 
have  been  unnecessary.  As  said  by  Chief 
Justice  Simmons,  in  Wilder  v.  Walker,  98  Oa. 
506,  510.  25  S.  B.  571,  this  act  "gave  new  and 
distinct  rigbte  to  materialmen  and  laborers." 
He  further  said  that  this  act  "gives  a  right 
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Of  actton  tar  a  breach  of  a  statatoty  dut?." 
The  reference  to  this  act  1b  merely  for  the 
purpose  of  Uluatratlon,  the  proylslon  refer- 
red to  having  been  r^tealed  by  a  later  act 
We  fall  to  see  wherein  the  decision  rendered 
In  White  T.  Hart,  85  6a.  268,  which  Is 
dted  and  relied  on  hy  oonnsel  for  plalntUf 
In  error,  even  tends  to  supiwrt  their  con- 
tenUtm  In  the  present  case.  There  It  was 
decided  that  the  principal  and  the  enrety 
upon  a  promissory  note  could  be  sued  to- 
gether, In  the  county  of  the  surety's  residence, 
because  they  were  "joint  and  several  prom- 
isors, and  the  note  [was!  to  be  treated  as 
the  Joint  and  several  note  of  them  alL" 
2.  As  the  present  case  doee  not  fall  with- 
in any  of  the  exceptions  to  the  general  role 
laid  down  by  the  Constltntlon,  that  all  civil 
cnaeB  shall  be  tried  in  the*county  where  the 
defoidant  resides;  and  as  it  appeared  upon 
the  face  of  the  proceeding  that  Eellam,  the 
contractor,  and  the  party  against  whom  s 
general  judgment  was  sought,  did  not  reside 
in  Fulton  counly,  it  follows  that  the  justice's 
court  of  that  county,  wherein  the  action  was 
brought,  had  no  jurisdiction  to  render  a  judg- 
ment therein  against  him,  unless,  in  response 
to  the  summons,  he  ap[)eared  and  voluntarily 
submitted  himself  to  Its  jurisdiction  in  this 
particular  case.  He  filed  no  plea,  altered  no 
appearance,  and  took  no  part  whatever  In 
the  trial  of  the  case,  except  to  testify  as  a 
witness  in  behalf  of  the  plalntifC,  by  whom 
he  was  introduced,  after  the  plalntltr  had 
closed  his  evidence,  and  the  court  had  indi- 
cated an  intention  to  sustain  the  motion  to 
dismiss  the  case,  upon  the  ground  that  it 
was  not  made  out  We  think  it  is  obvious 
that  under  these  circumstances,  there  was 
no  waiver  of  jurisdiction  on  the  part  of  Kel- 
1am.  Oonnsel  for  plaintiff  in  error,  In  their 
hrl^,  say:  "No  formal  written  pleading  is 
necessary  In  a  justice's  court  as  a  defense 
to  an  action  on  account  not  sworn  to.  The 
manner  of  making  defense  in  such  a  case 
is  to  appear  and,  by  evidpnce,  contest  the 
justness  and  fairness  of  the  account"  But 
Eellam  did  not  do  this.  He  did  not  appear 
to  make  any  defense  at  all.  He  walked  Into 
the  courtroom,  when  the  magistrate  was  abofit 
to  render  judgment  against  the  plaintiff, 
and  the  plaintiff,  in  order  to  save  bis  case. 
Introduced  him  as  a  witness.  Oonnsel  say: 
**He  appeared,  and  without  objecting  in  any 
way  to  the  Jurisdiction,  gave  testimony  wlilch 
'made  out  the  case'  against  himself,  and 
showed  the  existence  of  the  materialman's 
right  of  Hen.  Jurisdiction  was  therefore 
waived,  and  the  waiver  was  good  as  to  all 
the  parties  to  the  cause."  The  answer  to 
tills  is  that  he  made  no  appearahce  in  the 
case  as  a  party,  but  appeared  only  as  a  wit- 
ness produced  by  the  plaintiff.  Ttie  court 
bed  jurisdiction  over  him  as  a  witness  when 
he  was  in  Its  presence  and  was  offered  as 
such,  although  he  resided  in  a  different 
county,  whether  It  had  Jurisdiction  over  him 
as  a  partr  to  the  cue  ta  not;  and  when 


placed  upon  the  stand  as  a  witness  It  was 
not  incnmbait  v^n  him  to  raise  the  questton 
ct  the  courtfB  Jurisdiction  over  liim  as  a  par- 
ty. An  Implied  walvo-  of  jurisdiction  arises 
wbm  a  defoidant  appears  and  pleads  to 
the  merits,  without  pleading  to  the  Jorlb- 
dlction,  and  without  excepting  thereto.  Civ. 
Oode  1895.  S  6080.  It  is  evident  that  there 
was  no  plea  to  the  merits  by  Eellam  In 
this  case,  either  written  or  oraL  He  did  not 
plead  at  all;  he  simply  testified,  and  did 
this  not  at  his  own  instance,  but  at  the 
Instance  of  -the  plaintiff,  mie  case  of  Berrie 
V.  Smith,  97  Oa.  782,  25  S.  S>.  7&7.  will  not 
be  extended  b^nd  Its  peculiar  facts. 

8.  It  Is  well  settled  tliat  before  a  material- 
man's  Hen  for  materials  furnished  to  a  con- 
tractor to  Improve  the  real  estate  of  another 
can  be  foreclofled,  there  must  bd  a  Jndgnaent 
tot  the  price  of  mcb  materials  in  his  favor 
against  the  contractor,  or  the  contractor 
must  be  sued  concurrently  with  the  owner 
of  the  property  improved.  Lombard  t.  Trus- 
tees, 73  Qa.  822;  Oastleberry  v.  Johnston, 
92  6a.  409,  17  S.  B.  772;  Clayton  v.  rarrar 
Lumber  Co.,  110  6a.  87,  46  S.  E.  723.  In 
the  present  case  there  was  an  effort  by  the 
materialman  to  sue  the  contractor  to  whom 
he  liad  furnished  the  material,  and  the  owner 
of  the  property  upon  which  it  was  used, 
concurrently;  but  this  effort  failed,  because 
the  court  in  which  the  suit  was  brought  bad 
no  jurisdiction  over  the  contractor.  And  as 
the  materialman  could  not  foreclose  any  lioi 
upon  the  property  in  question,  without  a 
valid  judgment  establislUng  the  liability  of 
the  contractor  for  the  amount  of  his  claim, 
the  judgment  of  foreclosure  was  void. 

It  follows  that  the  Judge  of  the  supeiior 
court  not  only  did  right  In  sustaining  the 
certiorari,  but  also  did  right  in  rendering 
a  final  Judgment  dismissing  the  plaintiff's 
cause.  Whether  or  not  the  intimation  thrown 
ont  in  Oastleberry  v.  Johnston.  92  6a-  409, 
17  S.  B.  772,  as  to  going  into  equity  when 
the  contractor  had  left  the  state,  woold  have 
any  application  to  residence  in  different  coun- 
ties is  a  question  not  now  before  us. 

Judgment  affirmed.  All  the  Justloea  con- 
cur, ac«pt  FISH,  Ol  J.,  absent. 


J.  A.  UIDDLEBROOES  A  C90.  T.  FBR- 

6UB0N. 

(Supreme  Court  of  Oeorgla.  An^  IS,  1006.) 

1.  Wnxft— OoNsranonoH— ElsTATB  Dbvibkd. 

A  testator  benoeaUwd  and  devised  Us  prop- 
erty to  his  wife,  in  tmst  for  the  joint  use  and 

enjoyment  of  herself  and  his  five  named 
cmldren,  for  and  during  her  life,  with  full  pow- 
er in  her,  as  sach  trustee,  "to  sell,  dispose  of, 
and  convey  any  portion  of  said  estate  at  such 
time  and  in  such  manner,  and  to  aiq;>ly  the 
proceeds  thereof,  as  she  [might]  deem  b^t 
calculated  to  promote  tbe  interests  of  [his] 
children,  or  gruidchtldren  during"  her  lifetime; 
and  provided  tliat  at  the  death  of  bis  wife  sach 
portion  of  the  estate  as  might  remain  on  hand 
ahoold  be  sold  and  the  proceeds  thereof  equally 
divided  among  his  ehUaroa  then  living;  **ana 
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the  child  or  children  of  sodi  as  [mlzlit]  b« 
dead,  tbey  taking  the  portion  thereof  which 
their  ancestor  wonld  be  entitled  to.  were  he 
w  the  then  living;"  and  conatitated  and  ap- 
pcHHtod  one  of  his  soni  tnutse,  at  tlM  death 
(X.  tlw  wife,  "to  take  charge  of,  and  Mil,  diiposs 
of,  and  ecaxvej  inch  portlim  of  the  estate  as 
[mlebf]  then  remain  on  hand,  *  •  •  ana  ut 
diTide  the  proceeds  thereof  among  the  children 
and  grasdchildren  of  the  testator  in  accord- 
ance with  the  above  prortoions  as  to  the  die- 
tribntion  of  the  estate  remaining  undisposed 
of  at  the  death  of  the  wife."  fleW  that  the 
tmst  wss  execotory  dnrlAg  the  life  of  the  wife, 
and  ocHueqoently,  and  notwithstanding  the  mar- 
ried wtnnan's  act,  iIm  took  no  vested  legal  in- 
toest  in  any  of  the  piop«rtj  ot  flu  testator's 
estste,  and  therefore  eowd  not,  In  her  IndlTtd- 
nsl  capadty,  conrey  any  bj  her  deed.  ' 

2.  FowiBs— ExBopnoH— Deed. 

WhsTB  the  donee  of  a  power  of  sale,  who 
taffiridQallr  has  no  ImU  Intwrest  in  Its  snbiect. 
czecates.  wttlunt  reference  to  the  power  or 
the  Insbnment  creating  it,  a  fee-simple  deed 
to  land  covered  bj  it,  the  deed  Ii  to  be  con- 
■tmed  as  an  ezecntion  of  the  power. 

[Gd.  Not& — ^For  eases  in  point,  n»  nL  40, 
OeoL  Die.  Powers,  «  137-lM.] 

<S7lUMM  br  the  Court) 

IkTor  from  Bnp^or  Ooort,  CSSnCh  County; 
T.  A.  Fartcer,  Jodge^ 

AcOm  tug  Walton  FecKOBon  against  J.  A. 
lOddldiroc^  ft  Ca  Jndgmont  for  plalntUt, 
and  defendants  bring  error.  Affirmed. 

Walttm  Fergnaon,  Jr.,  bron^t  a  i;>etitlon 
for  Injunction  agatnat  J.  A.  Mlddlebrooka, 
H.  J.  Finn^,  and  J.  T.  Finney,  compoalng 
the  firm  of  J.  A.  Mlddlebrooka  ft  Co.,  to  re- 
strain tbem  from  cnttlng  any  of  the  timber 
on  tots  of  land  110,  188.  184.  and  185,  In  the 
Thirteenth  district  of  Ollncb  county.  The 
defendants  filed  a  sworn  plea  to  the  Jnrladlc- 
tiiMi,  In  which  It  was  alleged  that  neither  of 
tiiem.  at  the  banning  of  the  salt  or  at  the 
time  of  filing  the  plea,  resided  in  ainch 
county,  but  that  all  of  tbem  resided  In  Jones 
couQty.  At  the  interlocutory  bearing,  the 
plahitlff  traced  the  title  to  the  lota  of  land 
in  question  from  the  state  into  William  O. 
lismgden.  He  then  introduced  the  will  of 
William  O.  Lomad^  dated  Fd)ruary  26, 
l858t  together  with  the  probate  thereof  and 
the  Judgment  admitting  It  to  probate  and  rec- 
ord in  the  orphans'  court  of  the  District  of 
Ckilnmbla,  on  June  28,  1868;  the  same  being 
admitted  without  objection.  The  portion  of 
this  will  relied  on  by  the  plaintiff  and  mate- 
rial In  the  present  case  was  as  follows:  "All 
my  other  estate  both  real  and  personal,  of 
which  I  may  die  seised  and  poaaessed,  I  give 
and  beqoeatb  to  my  beloved  wife,  Rachel 
Pottenger  Lnmsden,  to  be  held  in  trust  for 
the  Joint  use  and  enjoyment  of  my  aald  wife, 
and  my  children,  Mary  Ann  Lnmaden,  Mar- 
tha McOmder  Lnmaden,  John  William  Ltuns- 
den,  Bllsabetb  Relwcca  Lnmsden,  and  Charles 
Claik  Lnmsden,  for  and  during  the  natural 
life  of  my  wife,  and  my  said  wife  and  tmstee 
is  however  folly  authorized  and  empowered 
to  sell,  dispose  of.  and  convey  any  portion 
of  said  estate  at  snefa  time  and  in  soidi  man- 
na; and  to  apply  tba  procaeda  thweoi;  as 


she  may  deem  beat  calculated  to  promote 
the  Interests  of  my  children,  or  grandchildren 
during  the. lifetime  of  my  wife;  and  at  the 
death  of  my  wife,  I  desire  that  such  portion 
of  my  estate  as  may  remain  on  band  be  sold, 
and  the  proceeds  thereof  eqaally  divided 
among  my  children,  or  such  of  them  as  may 
then  be  living,  and  the  child  or  children  of 
snch  as  may  be  dead,  th^  taking  the  portion 
which  their  anceator  would  be  entitled  to, 
were  he  or  ahe  then  llvtng.  And  I  hereby  con- 
stitute and  appoint  my  son,  John  William 
Lumsden.  trustee,  at  the  death  of  my  wife,  to 
take  charge  of,  and  to  sell,  dlqKwe  of.  and  con- 
vey snch  portion  of  the  estate  as  may  then  re- 
main on  hand,  at  aucb  time  aa  he  may  think 
best,  to  promote  hla  own  and  their  Interests, 
and  to  divide  the  proceeds  thereof  equally 
among  my  surviving  children,  or  the  child 
or  children  of  snch  of  them  as  may  then  be 
dead,  Bocfa  grandchild  or  grandchildren  tak- 
ing the  portion  thereof  which  the  ancestor 
would  be  entitled  to  were  he  or  ahe  then  liv- 
ing." Plalntifr  thai  ofFered  a  deed  from 
Rachel  F.  Ltnnsden  to  George  W.  Oarmany, 
purporting  to  convey  to  tbe  grantee,  for  the 
amslderation  of  $1*260^  the  lots  of  land  In 
oontioversy  and  certain  other  lota,  executed 
ta  Montgomery  county,  Md.,  April  2,  1884, 
There  waa  In  Uiis  deed  no  ref^ence  to  the 
will  of  William  O.  Lnmsden,  to  the  power  of 
sale  contained  therein,  or  to  the  trust  there- 
by created.  It  purported  to  convey  the  lots 
of  land  described  therein,  "together  with 
all  and  singular  the  bouses,  outhouses."  ete., 
"Ubertlea,  privileges,  easements,"  etc.,  "there- 
tmto  belonging,  or  In  any  wise  appertaining; 
and  the  reversion  or  reversions,  r«nalnder 
and  ranainders,  rents,  lasnes,  and  proflta; 
and  all  tbe  eatate,  right,  title,  Interest  prop- 
erty and  posaeaalon,  claim  and  demand  what* 
soever,  In  law  or  In  equity,  of  the  said 
Bachael  F.  Ltmisden,  of,  In,  or  to  the  same^ 
or  any  part  or  parcel  thereof,  with  tbe  ap- 
purtenances," "unto  tbe  said  George  W.  Gar^ 
many.  *  *  •  his  heirs  and  assigns,  to 
the  only  use  and  behoof  of  the  said  George 
W.  Garmany,  his  heirs  and  assigns  forever." 
When  this  deed  was  tendered  In  evidence 
the  defradantB  objected  to  Its  admlsalon  "niH 
on  the  ground  that  no  title  bad  been  shown 
in  Racbael  Pottenger  Lumsdoa  In  her  Indi- 
vidual capacity;  that  the  will  of  William 
O.  Lumsden,  her  husband,  having  cwveyed 
the  property  to  her  In  trust  for  the  Joint  use 
and  benefit  of  her  and  her  chlldr^  her 
individual  deed  did  not  dlveat  tbe  title  of 
cestui  que  trusts."  The  court  overruled  this 
objection  and  admitted  the  deed,  which  rul- 
ing Is  assigned  for  error.  The  plalntUf  then 
introduced  certain  other  documentary  evi- 
dence tracing  wbatevtf  title  George  W.  Gar- 
many  acquired  by  tliia  deed  Into  the  plain- 
tiff; and  also  Introduced  certain  affidavits 
abowlng  facta  necessary  to  entitle  bim  to 
an  Injtmctlon  against  the  defendants,  In  the 
ev«it  he  bad  shown  the  requisite  title  to  tbe 
premises  In  dispute.    The  defndants  an- 
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nonnced  tbat  tbey  would  rely  npon  their 
plea  to  the  Jurisdiction  of  the  oonrt,  their 
objections  to  the  deed  from  Mrs,  Lamsdeu 
to  Gannany,  "and  open  the  teilure  of  the 
plaintiff  to  show  that  he  was  ^titled  to  an 
injunction  against  defendants,  and  not  intro- 
duce any  evidence  beyond  their  sworn  plea. 
The  court  then  passed  an  order  restralnli^ 
and  enjoining  defendants  from  cutting,  fell- 
hig,  or  removing  the  timber  from  the  lots 
of  land  in  controversy  or  in  any  manner 
trespassing  npon  the  same."  To  this  Judg- 
ment  the  defendants  excited.  There  was 
positive  testimony  that  J.  A.  and  J.  D.  Mld- 
dlebnx^a,  two  of  the  defendants,  were  resi- 
dents of  Clinch  county. 

O.  J.  Haden  and  Leon  A.  Wilson,  tor 
plaintiff  In  error.  Toomer  ft  Reynolds,  for 
defendant  fa  error. 

COBB,  P.  J.  1,  The  case  turns  npon  a 
single  question  and  that  Is  whether  the  deed 
from  Mrs.  Lurasden  to  Garmany  was  made 
in  execution  of  the  power  of  sale  conferred 
upon  her,  as  trustee,  by  the  will  of  her  hus- 
band, William  O.  Lnmsden,  and  therefore 
conveyed  to  the  grantee  a  fee-simple  title 
to  the  entire  Interest  in  the  lands  described 
therein,  or  was  merely  fa^  Individual  deed, 
conveying  to  the  grantee  only  her  individual 
Interest  In  a  life  estate  In  such  lands.  This 
Is  the  only  question  a^ed  here  upon  either 
side  though  counsel  for  plaintiffs  in  error. 
In  discussing  it,  as  presented  by  the  assign- 
ment of  error  upon  the  admission  of  the 
deed  in  evidence,  say  that  they  do  so  "with- 
out waiving  their  other  assignments  of  er- 
ror." The  contention  of  the  plaintiffs  In 
error  Is  that  the  will  created  "a  life  estate 
In  the  testator's  property,  to  be  held  and  en- 
Joyed  by"  Mrs.  Lnmsden  "and  the  said  chll- 
Aren  or  grandchildren,  as  Joint  users,  for  and 
during"  her  life,  "with  power  in  her  to  sell 
for  the  purpose  of  promoting  the  Interests 
of  the  teetator'a  children  or  grandchildren, 
and  only  for  this  purpose,  any  portion  of 
said  estate,"  and  that  It  "also  created  in 
the  children  or  grandchildren  a  legal  estate 
In  remainder."  lliey  further  contend  that 
the  trust  which  the  testator  attempted  to 
create  became,  relatively  to  Mrs.  Lumsden, 
executed  by  the  married  woman's  act  of 
1866  and  the  legal  title  to  an  undivided 
one-sixth  Interest  In  the  life  estate  vested  in 
her;  and  that  she  could  convey  her  indi- 
vidual interest  In  the  life  estate  by  her  In- 
dividual deed.  They  then  contend  that  as 
In  the  deed  In  question  there  Is  no  reference 
to  the  will,  to  the  power  of  sale  therein 
conferred  upon  Mrs.  Lnmsden,  or  to  the  trust 
thereby  created,  this  deed  must  be  construed 
as  simply  her  Individual  deed,  and  as  con- 
veying only  her  Interest  in  the  life  estate. 
In  support  of  this  contention,  they  cite  the 
decisions  of  this  court  In  Holder  v.  Ameri- 
can Investment  Co.,  94  Ga.  641,  21  8.  B. 
897,  and  New  Ehigland  Mortgage  Security 
G*.  T.  Balce.  88  Ga.  796i  26  S.  H.  84.  Those 


cases  followed  the  general  mle  expressed  In 
Kent's  Commentaries  In  the  following  lan- 
guage: "The  general  rule  of  construction, 
both  as  to  deeds  and  wills,  is  that  if  there 
be  an  Interest  and  power  existing  together 
In  the  same  p«^n  over  the  same  subject, 
and  an  act  be  done  without  a  particular 
reference  to  the  power.  It  will  be  applied 
to  the  interest  and  not  to  the  power.  If 
there  be  any  legal  Interest  on  which  the  deed 
can  attach.  It  will  not  execute  the  power 
If  an  act  will  work  two  ways^  the  one  by 
an  Interest,  and  the  other  by  a  power,  and 
the  act  be  Indifferent,  the  law  will  attribute 
it  to  the  Interest  and  not  to  the  authority.'* 
4  Kent's  Com.  Side  pp.  234,  235.  Whether, 
in  view  of  these  and  other  decisions  of 
this  court  upon  the  subject,  this  rule  must 
be  rigidly  applied  in  every  case  In  which 
there  Is  a  power  coupled  with  an  interest, 
and  In  which  the  donee  of  the  power  exe- 
cutes a  deed  purporting  to  convey  the  en- 
tire Interest  in  the  subject-matter  of  the 
power,  without  In  any  way  referring  to  the 
power,  we  need  not  stop  to  consider.  As 
shown  by  the  brief  of  counsel  for  defendant 
In  error,  there  are  decisions  rendered  by 
courts  In  other  Jurisdictions  to  the  effect 
that  in  such  a  case  the  court  when  constru- 
ing the  deed,  may  take  Into  consideration 
the  price  paid  by  ^e  grantee  for  the  proper- 
ty, whether  It  was  the  full  value  of  the 
whole  fee  tiiereln  or  not,  the  m eagerness  of 
the  Interest  which  the  grantee  would  ac- 
quire if  the  deed  should  be  construed  to 
pass  only  the  Individual  Interest  of  the 
grantor,  language  in  the  deed  clearly  Indi- 
cating the  purpose  of  the  grantor  to  convey 
the  entire  estate  In  the  property,  etc  Tbere 
is  great  force  In  the  argument  of  counsel 
for  defendant  in  error  that,  as  the  evidence 
shows  ttiat  the  oonsldo^tlon  named,  in  the 
deed  was  a  fair  and  foil  price  for  the  whole 
Interest  In  the  lands  described  therein,  and 
as  they  were  all  wild  lands  at  the  time  of 
the  conveyance  and  shown  by  the  evidence 
to  he  valuable  only  for  the  timber  upon 
them,  it  would  be  "unreasonable  to  conclude 
that  it  was  Mrs.  Lumsden's  Intention  to 
convey,  and  Garmany's  intention  to  receive, 
only  an  undivided  one-sixth  lnt«^t  In  this 
wild  land  for  her  life,  when,  in  the  condi- 
tion In  which  the  land  was  at  that  time, 
Garmany  •  •  •  could  not  have  used  the 
property  for  the  purpose  for  which  It  was 
alone  valuable;  that  is,  for  Its  timber."  But, 
In  our  opinion,  we  need  not  consider  this 
argument,  nor  the  outside  authorities  cited 
to  support  It,  nor  need  we  consider  the  ar- 
gument drawn  from  the  use  of  the  words, 
"reversion  and  reversions,  remainder  and 
remainders,"  in  the  granting  dauae  of  the 
deed. 

The  general  rule  Invoked  by  counsel  fi>r 
plaintiffs  In  error  has  no  application  to  the 
present  case,  even  when  rigidly  construed; 
for  Mrs.  Lumsden  had  no  legal  Interest  In 
fbB  property*  to  oonv^  by  bar  indlTldnal 

Digitized  by  Google 


80UTH£BN  BT.  CO.  t.  CHAMBfiRS. 


87 


deed.   Tha  trust  created  by  the  will  wu 
executory.    It  never  became  executed  ae  to 
Urs.  Lomsdoi,  nor  during  her  life  conld  It 
become  executed  as  to  the  other  ceetnle  Que 
trust  as  th^  respectlTely  became  of  age.  All 
tbe  cestuie  que  trust  might  become  of  age  dur- 
ing the  life  of  Mrs.  Lcmsden  and  stlU  tbe 
trust  would  not  become  executed,  but  would 
ranaln  executory.   The  tnut  estate  was  pro- 
jected beyond  the  life  of  Mrs.  liumsden,  pro- 
Tiftlon  being  made  tbat,  at  ber  death,  snch 
portion  of  the  property  as  she  bad  not  dls> 
poeed  of.  under  the  power  conferred  upon 
tier,  should  be  sold,  and  the  proceeds  thereof 
equally  divided  among  the  testator's  cblld- 
rca  ttien  In  life  and  the  child  or  children 
of  such  as  might  then  be'  dead,  Bucb  child 
or  children  taking  tbe  portion  which  their 
anc^tor.  If  living,  would  be  entitled  to  re- 
ceive.  And  for  tbe  pnrpose  of  carrying  out 
this  provision  as  to  the  disposition  of  the 
property  after  tbe  death  of  Mrs.  Lnmsdeu 
tbe  testator's  son,  John  William  Lumsden, 
w&a  appointed  as  her  successor  in  the  trust, 
take  charge  of,  and  to  sell,  dlBpose  of, 
aod  eoBvey  each  portion  of  tbe  estate  as 
[might]  then  remain  on  hand,  at  such  time  as 
tie  [might]  think  beet,  to  promote"  tbe  Inter- 
ests of  the  ceatnl  que  trusts,  "and  to  divide 
tbe  proceeds  uiereof  •   •  •   among"  them 
&s  directed  by  the  will.    Here  was  sontethlng 
for  the  succeeding  trustee  to  do  In  necntlon 
of  the  trust.   Dpon  the  death  of  Mrs.  Lums- 
deu  the  duty  would  devolve  upon  him  to 
ascertain  among  whom  the  proceeds  of  tbe 
property  remaining  on  hand  should  be  dis- 
tributed and  the  proportion  thereof  to  which 
each  should  be  ^titled,  and  to  sell  the  proiH 
erty  at  snch  time  as  he  might  deem  best 
for  tbe  Interests  of  all  concerned,  and  dis- 
tribute the  proceeds  as  directed  by  the  testa- 
tor.  Clearly  the  trust  created  by  the  will 
falls  within  the  definition  of  executory  trusts 
given  in  our  Civil  Code.    "In  executory 
tmsts,  something  remains  to  be  done  by  the 
trnatee,  either  to  secure  the  property,  to  as- 
certain the  object  of  tbe  tmst,  or  to  distrib- 
ute according  to  a  specified  mode,  or  acme 
otber  act;  to  do  which  requires  him  to  re- 
talQ  tbe  legal  estate'*   Civ.  Code  1896,  8  3166. 
Mrs.  Lnmsden  had  no  separate  I^al  Interest 
in  any  of  the  property  covered  by  the  trust; 
xhe  had  only  a  usufructuary  Interest  in  the 
tmst  estate  during  her  life.  Thomas  v.  Craw- 
ford, 57  Ga.  211;  Jennings  v.  Coleman,  60 
Cia.  718;  Ballle  v.  Carolina  Interstate  Build- 
ing &  Loon  ABs'n,  100  Ga.  20,  28  S.  B.  274; 
Smith  V.  McWhorter,  123  Ga.  287,  51  S,  B. 
474, 107  Am.  8t  R^.  86.  AM  she  bad  no  1^1 
Interest  In  the  property  embraced  In  the  deed 
under  ctmslderation,  this  deed  would  be  a 
mere  nullity,  nnless  construed  as  an  execution 
ef  the  power  conferred  upon  her  by  the  will. 

2.  Tbe  rule  Is  clear  tbat  Uie  deed  of  tbe 
donee  of  a  power  of  sale,  purporting  to  con- 
vey land  over  which  the  power  extends,  but 
not  referring  to  the  power  or  to  the  instm- 
■neat  creating  It,  will  generally  operate  aa 


an  execution  of  the  power,  If  the  grantor 
had  no  interest  in  the  property  which  he 
conld  convey  by  his  individual  deed.  Terry 
V.  Rodahan,  79  Ga.  278,  6  8.  EL  88,  11  Am. 
St  Rep.  420.  This  rule  Is  especially  applica- 
ble In  a  case  like  the  present,  where,  al- 
though the  power  Is  not  even  indirectly  re- 
ferred to  in  the  deed,  there  are  expressions 
therein  which  clearly  Indicate  an  Intention 
to  convey  tbe  entire  Interest  in  the  property 
in  fee  simple.  The  deed  conveyed  to  Gar- 
many,  the  grantee,  a  fee-simple  title  to  the 
lands  in  question;  and,  as  the  plaintiff 
showed  that  he  had  acquired  whatever  title 
Garmany  had,  and  the  evidence  in  otber  re- 
spects was  sufficient  to  antborlze  the  grant 
of  tlie  injunction  prayed  for,  the  court  did 
not  err  In  rendering  ttw  Judgment  com- 
plained of. 

Judgment  afllrmed.  All  the  JnttlOM  cob 
cur,  except  FISH.  0.  J.,  absent. 


SOUTHERN  HT.  CO.  T.  CHAMBERS. 
(Supreme  Court  of  Georgia.  Aug.  17,  1908.) 

1.  ToBTS— Malicious  Ikjdbt  to  Bubinebs. 

Malicious  injury  to  the  buslDess  of  an- 
other will  give  a  riiAit  of  aetion  lo  the  Injured 

party. 

[Ed.  Note^For  cases  in  point,  see  vol.  4S, 
Cent.  Dig.  Torts,  i  10.] 

2.  Pbincipai.  and  Aobnt— Tobtb  of  Aacm^ 
LiABiLiTT  or  Pbincipai.. 

A  licensed  drayman  bad  contracts  with 
merchants  to  hanl  tnetr  freii^t  fran  tlie  depot 
of  a  railway  company  to  their  places  of  bnslness. 
The  depot  ageut  of  tbe  railway  company  at  lite 
place  m  which  the  drayman  was  licensed  to 
do  basiness,  knowing  of  the  existence  of  audi 
contracts,  willfully  and  mallcimiBly  refossd  to 
deliver  to  the  drayman  goods  of  auch  merchants, 
notwithstanding  orders,  oral  and  written,  to 
ttiat  effect  were  commnnlcated  to  tbe  agent.  As 
a  consequence  of  this  wrongful  conduct  of  the 
agent  tlifl  drayman  was  damaged  in  bis  business 
and  his  business  practically  destroyed.  Beltt, 
tbat  the  railway  company  was  liable  for  snch 
damages  to  the  hnsiness  of  the  drayman  as  flow- 
ed from  the  wrongful  cmdact  of  its  agent. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  40l 
Cent  Dig.  Principal  and  Agent.  IS  609-602.] 

8.  CoBPOBATions  — ■  LiABiuCTa  —  ToBin  or 
Agent. 

A  corporation  Is  not  liable  for  tbe  mall- 
dons  acts  of  an  agent  unless  such  acts  were 
expressly  authorized  by  tbe  corporation,  or  were 
within  Uie  scope  of  the  daties  of  the  agency,  or 
were  in  themselves  a  violation  of  the  duty  owed 
by  the  corporation  to  the  party  injured,  or 
such  acts  were  ratified  by  the  corporation. 

A.  Pbincipaz,  aro  Agbnt— Tosts  or  AaEnn— 

laABiLm  or  Pbircipaiu 

A  railway  conpany  la  liable  to  one  who  goes 
to  a  depot  of  the  company  to  deal  with  the  depot 
agent  as  to  matters  connected  with  the  basiness 
of  the  company,  who,  while  in  the  course  of  the 
transaction,  Is  insulted  and  hunaillated  by  the 
language  and  conduct  of  the  agent  AUter, 
if  the  Insult  results  from  the  conduct  of  the 
agent  at  a  place  other  than  that  to  which  tbe 
public  is  Invited  by  the  estal^lslunent  of  the 
agenqr,  and  audi  conduct  Is  neither  authorised 
nor  raufled  by  the  company, 

[Ed.  Note. — For  cases  In  point  see  vol.  40, 
Cent  Dig.  Prindpal  and  Agent  U  eOO-«02.] 
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5.  BLscnow— Counts  of  PrriTioM. 

Wben  a  petition  contalDs  two  or  more 
counts,  and  each  seta  forth  a  separate  and  dis- 
tinct cause  of  action,  the  plaintiff  will  not  be 
required  to  dect  apm  wbieb  coont  lie  will  pro- 
ceed. 

[Bd.  Note.— For  cases  in  point,  na  toI.  89, 
Gent.  mg.  Pleading,  H  1199,  im] 

6L  Tbiai^Instsuotions. 

When  there  ia  no  erldeoce  as  to  the  world- 
ly circnmatancee  of  the  parties,  ii  is  erroneous 
in  an;  case  to  charge  upon  the  subject.  Where 
there  are  two  counts  in  a  petition,  and  an  in- 
struction on  worldly  circumstances  of  the  par- 
ties is  appropriate  as  to  one,  and  not  appro- 

Jiriate  as  to  the  other,  the  instructions  of  the 
udge  should  be  such  as  to  inform  the  jury 
ttiat  the  worldly  clrcumstancea  are  to  be  con- 
sidered B0  to  one,  and  not  u  to  the  other. 
(Syllabus  by  the  Oonrt) 

Error  from  City  Conr^  of  CarroUtpn;  y/. 
a  Hodnett,  Judge. 

Action  by  B.  N.  Cbambers  against  the 
Sonthem  Ballway  Company.  ^Judgment  for 
plalntlfiC,  and  defendant  brings  error.  Be- 
rersed. 

Chambers  sued  the  Sonthem  Railway 
Company  for  damages.  Objection  was  made 
to  llie  petition  as  otiglnally  flied  upon  the 
ground  tbat  It  set  fortb  two  separate  and 
distinct  causes  of  action  and  tbat  eacb  was 
not  set  fortb  In  a  si-pacate  count  Thla  de- 
fect was  ronedled  by  an  amendment,  and  the 
petition  as  amended  contained  two  counts. 
Tbe  first  coont  alleged  that  plaintiff  was  a 
Ucoiaed  drayman  of  the  town  of  Villa  Rica, 
and  had  purchased  the  necessary  outfit  foi 
that  business;  that  the  most  profitable  part 
of  his  business  consisted  of  haullas  the 
freight  of  merchants  shipped  over  tbe  line 
of  defendant;  that  he  had  contracts  with  a 
majority  of  the  merchants  to  haul  their 
freight  from  tbe  depot  to  their  places  of 
business;  that  the  defendant,  through  Its  de- 
pot agent  at  Villa  Rica,  refused  to  deilrer 
bim  freight  to  t>e  hauled  to  the  merchants, 
although  such  cgcnt  knew  be  was  authorized 
to  receive  and  haul  such  goods,  petitioner 
presenting  written  and  rerbal  orders  for  the 
same;  that  "defendant's  agent  G.  A.  Scar- 
borough, would  go  around  to  petitioner's 
customers  and  beg  and  persuade  them  to  al- 
low other  partis  than  petitioner  to  receive 
and  haul  said  goods,  to  the  injury  and  dam- 
age of  your  petitioner;  •  •  •  that  the 
conduct  on  the  part  of  the  defendant  was 
willful,  malicious,  and  done  for  the  sole  pur- 
pose of  Injuring  and  damaging  your  petition- 
er, and  did  injure  b'.m  and  damage  him"  in 
a  sum  stated;  and  tbat  the  conduct  on  the 
part  of  the  defendant  had  destroyed  the  bus- 
iness of  tbe  plaintiff.  Tbe  second  count  al- 
leged that  t<n  a  named  day  the  agent  of  the 
defendant,  while  acting  in  the  dlschai^  of 
his  duty  as  such  agent,  and  beli^  at  tbe  lime 
in  the  depot  of  the  defendant.  In  the  pres- 
ence and  bearing  of  .certain  named  citizens, 
used  to  and  of  the  plaintiff  certain  "abusive 
and  malicious  words,"  which  are  set  fortb 
In  the  petition,  for  the  sole  purpose  of  injur- 


ing and  harassing  him,  and  did  cause  bim 
great  mental  pain  and  suffering,  and  that  on 
another  occasion  at  tbe  store  of  a  merchant, 
such  agent,  while  in  the  discharge  of  his  du- 
ty as  agen^  used  of  and  concerning  petition- 
er certain  other  language,  which  In  effect 
charged  petitioner  with  a  crime  punishable 
by  law.  The  defendant  filed  a  demurrer.  In 
which  It  was  alleged  that  no  cause  of  action 
was  set  out,  and  that  the  petition  was  de- 
fective for  the  reason  that  tbe  acts  of  tbe 
agent  were  entirely  outside  of  the  scope 
and  province  of  his  duties,  and  without  sanc- 
tion or  authority  of  the  d^endant  The  de- 
murrer was  overruled,  and  the  defendant 
excepted  pendraite  llte^  The  trial  resulted  In 
a  verdict  for  the  plaintiff.  The  defendant's 
motion  for  a  new  trial  was  overruled.  The 
bill  of  exceptions  assigns  error  upon  the  ex- 
ceptions pendente  lite,  and  the  Judgmsnt 
orermUns  tbe  motion  tor  a  new  trial. 

Ootea  &  McPheraon,  Hngb  IL  Dorsegr,  and 
Arthnr  Herman,  for  plaintiff  in  error.  J.  O. 
Mewell  and  Beals  ft  Adamson,  for  defendant 
in  error. 

OOBB.  F.  J.  (after  stating  the  foregoing 
Cacts).  IS.  When  the  first  count  in  the  pe- 
tition is  taken  in  its  entirety,  it  Is  manifest 
that  it  was  the  intention  of  the  pleader  to 
lay  a  cause  of  action  for  damages  flowing 
from  the  destruction  of  the  business  of  the 
plaintiff  by  the  wrongful  conduct  of  the  de- 
fendant as  aliped  in  the  petition.  The  re- 
fusal to  deliver  freight  <to  tbe  plaintiff,  not- 
withstanding he  was  clothed  with  authority 
from  the  consignees  to  receive  it,  is  not  al- 
lied for  the  purpose  of  recovering  damages 
that  might  result  from  the  refusal  to  de- 
liver in  any  particular  case;  but  this  con- 
stant and  continuous  refusal  Is  all^:ed  for 
the  purpose  of  showing  the  effect  upon  tbe 
plalntlfTs  business  as  a  drayman.  The  count 
alleged  that  the  plaintUTs  business  was  en- 
tirely destroyed.  This  resulted  from  two 
causes:  First,  the  refusal  of  the  agent  to 
deliv»  freight  which  the  plaintiff  was  au- 
thorized by  the  consignees  to  receive;  and, 
second,  the  conduct  of  the  agent  In  going  to 
tbe  merchants  of  Villa  Rica  and  persuading 
them  to  discontinue  tbelr  contracts  with  the 
plaintiff.  It  Is  alleged  that  this  was  done 
maliciously.  In  other  words,  tbe  count, 
when  taken  in  Its  full  effect,  charges  tbat 
the  business  of  the  plaintiff  was  maliciously 
destroyed  by  the  wrongful  conduct  of  tbe  de- 
fendant. Malicious  injury  to  the  business 
of  another  has  long  been  held  to  i^ve  a  right 
of  action  to  the  Injured  party.  Barr  v.  Es- 
sex Trade  Council,  G3  M.  J.  Eq.  116,  80  Atl. 
881.  See,  also.  In  this  connection,  Lumley  v. 
Oye,  2  El.  &  Bl.  Q.  B.  217;  Ryan  v.  Burger  &, 
Hower  Brewing  Co.  (Sup.)  18  N.  T.  Snpp. 
630;  Bernard  Delz  r.  Wlnfree,  etc.,  80  Tex. 
400, 16  8.  W.  Ill,  26  Am.  St  Rep.  7SS ;  Jack- 
son V.  Stanfleld,  187  Ind.  502.  36  N.  E.  845, 
87  N.  B.  14^  23  U  B.  A.  588;  Lncte  t.  Cloth- 
Digitized  by  Google 


Ga.) 


SOTTTHSBN  BT.  CO.  t.  OHAHBEB& 


89 


Inc  Cnttert*  &  Trbnmera'  Am'n  (Hd.)  26  Atl, 
S06,  19  li.  B.  A.  406,  08  Am.  St  Bep.  421. 
Our  Code  dedans :  "Whea  the  law  reqnlrea 
ooe  to  do  an  act  for  the  benefit  of  anotbw. 
or  forbear  tha  doing  of  tbat  which  may  ln> 
Jure  another,  though  no  action  be  given  in 
express  terms,  upon  the  accrual  of  damages 
tbe  part7  may  recoTer."  dr.  Code  1806.  I 
3S09.  The  petition  alleged  that  the  plalnUff 
had  contracts  with  the  merchants  of  TlUa 
Rica  to  deliver  tbelr  freight  for  them,  and 
tbat  the  defendant  through  Its  agent  malici- 
ously procured  the  merchants  not  only  to 
abandon  their  contracts,  bat  to  violate  them 
while  they  continued.  It  has  been  held  that 
the  malicious  procurement  of  a  breach  of  a 
contract  of  ^ploymrat  resulting  in  damages, 
where  the  procurement  is  during  the  subsist- 
ence of  the  contract,  ts  an  actionable  wrong. 
Employing  Printer's  Club  t.  Blosser  Co.,  122 
Ga.  509,  60  S.  EL  853,  69  Ll  B.  A.  90,  106  Am. 
8t  Rep.  187. 

If  this  salt  had  been  against  Scarborough 
In  hlB  individual  capacity,  there  would  be 
little  question  aboat  the  fact  that  a  cause 
of  actlim  was  set  forth,  not  only  as  regards 
tbe  refusal  to  deliver  freigbt,  but  also  as  re- 
gards his  conduct  In  persuading  the  mer- 
duuits  of  Villa  Blca  to  abandon  their  con- 
tracts with  the  plaintiff.  But  Is  the  railway 
company  reepoiiBlble  for  tbe  conduct  of  Scar- 
boToogb?  Is  the  malice  of  Scarborough  tbe 
malice  of  the  company?  It  ts  not  allied 
tbat  the  railway  company  expressly  author- 
ized that  to  be  done  which  is  charged  against 
Scaiborongb.  It  appointed  Scarborough  its 
agait  It  placed  him  in  a  position  where  It 
was  his  duty  to  deliver  freight  to  consignees 
or  tbelr  authorized  agents.  Those  things 
which  were  done  In  connection  with  this 
duty  were  within  tbe  scope  of  his  agency. 
Tbe  railway  company  would  be  responsible 
for  the  wrongful  conduct  of  Scarborough  In 
dealing  with  the  consignees  or  their  author- 
Ixed  agents  in  delivering  freight  to  them.  If 
he  refused  to  deliver  freight  when  he  ought 
to  have  delivered  It,  his  act  was  the  act  of 
tbe  railway  company.  If  be  maliciously  re- 
fused to  driver,  and  tbe  consequence  of  this 
malice  was  damage  to  him  who  had  a  right 
to  receive,  tbe  malice  of  Scarborough  became 
tbe  malice  of  the  railway  company.  So  far 
as  tbe  cause  of  acUon  rests  upon  the  mall- 
clous  act  of  Scarborough  In  refusing  to  de- 
liver freight  to  the  plaintiff  upon  orders, 
verbal  and  written,  from  the  consignees,  the 
actl<ffi  Is  well  laid.  But  was  tbe  action  well 
laM  so  tar  aa  It  relates  to  the  conduct  of 
ScaitKwough  in  going  to  tbe  merchants  of 
Tllla  Rica  and  procuring  them  to  abandon 
tbelr  contracts  with  the  plaintiff?  It  Is  al- 
leged ttiat  he  Is  the  agent  of  tbe  railway 
company.  It  Is  allied  that  as  such  he  went 
to  the  merchants  of  the  town  of  Yllla  Blca, 
and  faiterfered  with  tbe  plalntUf  s  buslnesk 
by  begging  and  persuading  bis  customers  to 
■llow  otber  parties  to  haul  their  goods  which 
rame  over  the  line  of  road  represented  by 


him.  What  he  did  in  this  respect  was  his 
Individual  act  It  was  beyond  the  scope  and 
authority  of  bis  agency,  and  the  company 
would  not  be  responsible,  unless  it  appeared 
tbat  It  was  done  by  its  dlrecti<m  and  author- 
ity, or  that  It  ratified  his  acts  in  referoice 
thereto.  If  the  plalntUT  seeks  to  hold  the 
company  responsible  for  the  acts  of  the  agent 
under  such  clrcnmBtances,  It  must  distinctly 
appear  from  bis  petition  that  ttie  company 
authorized  the  acts,  or  that  they  were  with- 
in the  scope  of  his  employmoit,  or,  If  beyond 
the  scope  of  his  employment,  they  w»e  ap- 
proved and  ratified  by  the  craninny  after 
a  full  knowledge  of  bis  conduct  So  far  aa 
that  portion  of  the  first  count  relates  to  the 
conduct  of  the  agent  In  persuading  the  mer- 
chants to  dlscontlnne  business  with  tbe  plain- 
tiff, nothbig  appears  in  the  petition  bringing 
tbe  case  within  this  rale.  The  count  was 
to  this  extent  defective; 

4.  A  corporation  Is  not  liable  for  damages 
resulting  from  speaking  false,  malldoos,  and 
di^amatory  words  by  one  of  Its  agentat 
even  where,  In  uttering  such  words,  the 
speaker  was  acting  for  the  benefit  of  the 
corporation  and  within  the  scope  of  his 
agency,  unless  It  affirmatively  appears  that 
tbe  agent  was  directed  or  authorized  by  the 
corporation  to  speak  tbe  words  in  question. 
Belire  v.  National  Cash  Beglster  Go^  100  Oa. 
213,  27  S.  B.  086,  62  Am.  St  Bep.  320. 
See,  also,  Ozbom  v.  Woolworth,  106  Ga. 
460,  82  S.  E.  681.  If  the  second  count  of 
tbe  declaration  be  construed  as  an  action 
for  slander,  it  set  forth  no  cause  of  action. 
While  certain  portions  of  the  count  might 
be  so  construed,  when  the  count  Is  taken 
as  a  wbole  It  is  apparent  that  damages  were 
also  claimed  as  resulting  from  an  insult 
to  the  plalntifr,  growing  out  of  the  abusive 
and  defamatory  language  used  to  him  while 
be  was  engaged  In  conversation  with  tbe 
agent  of  the  defendant  In  a  matter  relating 
to  the  business  of  tbe  company.  The  Code 
declares  tbat  a  railway  company  Is  liable 
for  any  damage  done  by  any  person  In '  Its 
employment  or  service,  unless  the  agents  of 
the  company  have  exercised  all  reasonable 
care  and  diligence.  Civ.  Code  1895,  {  2321. 
This  section  has  been  construed  to  create 
a  cause  of  action  in  favor  of  a  widow  whose 
husband  was  slain  by  a  depot  agent  while 
as  a  customer  he  was  lawfully  at  tbe  depot 
on  business  pertaining  to  the  agency.  Chris- 
tian V.  Ballway  Co.,  79  Oa.  460,  7  S.  E.  216; 
Columbus  Ballway  Co.  v.  Christian,  07  Oa. 
66,  ^  S.  B.  411.  It  has  also  been  held  that 
a  railway  company  was  liable  for  an  assault 
and  battery  conunltted  by  an  agent  upon  a 
person  who  was  at  the  depot  of  the  company 
transacting  business  with  the  agent  In  con- 
nection with  the  agency.  Qa.  B,  Co.  v.  Blcb- 
mond.  98  Oa.  495,  25  S.  S7.  566.  It  has  also 
been  held  that  a  railway  company  was  liable 
to  a  passenger  for  damages  resulting  from 
the  conduct  of  the  conductor  In  using  to 
tbe  passenger  opprobrloas  words  and  abusive 
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language  tending  to  cause  a  breach  of  tbe 
peace  and  humiliate  the  passwger  and  sub- 
ject him  to  mortlflcatlon.  Cole  v.  Railway 
Co.,  102  Oa.  474,  31  B.  E.  107.  That  portion 
of  the  second  count  which  alleges  that  the 
agent  of  the  railway  company  at  the  depot 
used  to  the  plaintiff  abusive  and  Insulting 
langnage,  when  the  plaintiff  was  upon  the 
premises  of  the  defendant,  la  conversation 
with  the  agent  upon  business  connected  with 
his  agency,  set  forth  a  cause  of  action 
against  the  company.  In  the  case  where  the 
railroad  was  held  liable  for  the  homicide 
committed  by  the  agent,  the  agent  was  at 
his  place  of  business.  In  the  case  where 
tbe  railroad  company  was  held  liable  for  an 
assault,  the  assault  was  committed  upon 
the  premises  of  tbe  company  at  the  place 
where  It  had  placed  Its  agent  upon  duty. 
In  the  case  where  the  railroad  company  was 
held  liable  for  the  Insult  by  the  conductor, 
the  Insult  was  upon  the  train  where  the  com- 
pany had  placed  the  conductor  upon  duty. 
None  of  the  cases,  so  far  as  our  attention 
has  been  called  to  them,  has  gone  to  the 
extent  of  holding  that  the  company  would 
be  liable  for  the  tort  of  tbe  agent  at  other 
places  than  where  the  agent  was  placed 
by  the  company  for  the  dlschai^  of  the 
duties  of  his  agency.  If  the  agent  insulted 
the  plaintiff  upon  the  streets  of  Tilla  Rica, 
or  at  any  place  of  business  of  the  merchants 
or  others  of  the  town  of  Villa  Rica,  the  act 
would  be  the  Individual  act  of  tbe  agent, 
and  the  company  would  not  be  liable  for  such 
Insult,  even  though  at  the  time  of  the  insult 
the  agent  was  transacting  the  business  of 
the  company.  When  one  goes  to  the  agency 
of  a  corporation,  the  corporation  owes  him 
a  duly  to  protect  hhn  from  the  wrongful 
acts  of  tbe  agent  In  charge  of  the  agency. 
But,  when  one  who  Is  an  agent  of  the  cor- 
poration conmiits  a  tort  at  places  other 
than  the  place  of  agency,  the  company  la 
not  liable  for  tbe  tort,  unless  it  appears 
that  It  authorized  tbe  act  or  ratified  it  after 
Its  commission. 

The  first  ground  of  the  demurrer  simply 
alleged  that  the  petition  set  forth  no  cause 
of  action.  The  second  ground  related  to  the 
matter  of  paragraphing  and  the  division 
of  the  petition  Into  counts,  which,  as  has 
been  said,  was  cured  by  amendm^t  The 
only  remaining  ground  of  the  demurrer  was 
In  the  following  language :  "Defendant 
prays  that  the  petition  of  plaintiff  be  dis- 
missed, because  It  afflrmatlTely  appears  that 
If  the  acts  attributed  to  the  agent  were 
by  him  committed,  they  were  entirely  outside 
the  scope  and  province  of  tbe  duties  for 
which  he  was  employed,  and  entirely  without 
the  sanction  or  authority  of  the  defendant. 
Wherefore  defendant  prays  that  said  case 
be  dismissed."  If  this  ground  of  the  de- 
murrer can  be  properly  construed  to  be  a 
special  demurrer  objecting  to  certain  specific 
paragraphs  in  tbe  petition,  it  should  have 


been  sostalned;  for,  as  has  been  dwwn, 
there  was  In  tiie  first  count  a  panerapli 
whicb  shoold  have  been  strlt^eD.  and  also 
In  the  second  count,  wbldi  really  embraced 
two  causes  of  action,  a  cause  of  action 
which  should  have  been  stricken.  Bnt  tbls 
ground  of  the  demurrer  cannot  be  properly 
construed  as  a  special  demurrer.  It  attack- 
ed the  whole  petition  It  pointed  to  no  par- 
ticular  part  of  it  It  covered  the  whole 
pleading.  It  was  simply  an  amplification  of 
the  general  demurrer.  As  against  a  gen- 
eral donurrer  the  petition  In  both  counts 
sets  forth  a  cause  of  action,  and  the  judg- 
ment overruling  the  demurrer  will  not  be 
reversed. 

6.  There  was  no  error  In  refusing  to  re- 
aulre  the  plaintiff  to  elect  upon  which  count 
he  would  proceed.  The  law  allows  a  plain- 
tiff to  embrace  In  one  petition  as  many  caus- 
es of  action  as  he  sees  pro[>er,  ^vvlded  that 
they  are  all  of  the  same  character;  that  Is, 
all  sound  in  tort  or  all  sound  in  contract 
He  may  proceed  upon  the  petition  with  all 
the  counts,  and  recover  upon  one  or  all, 
as  the  law  and  facts  may  authorize. 

a  The  Judge  charged  the  jury:  "The 
worldly  circumstances  of  the  parties,  the 
amount  of  bad  faith  In  tbe  transaction,  and 
all  the  attfflidant  facts  should  be  weighed." 
This  chaise  was  assigned  as  error  for  the 
reason  that  there  was  no  evidence  to  au- 
thorize it  We  find  no  evidence  to  authorize 
an  instruction  upon  the  subject  of  the  world- 
ly circumstances  of  tbe  parties.  The  charge 
was  erroneous,  and  prejudicial  to  tiie  defend- 
ant, and  requires  th^  granting  of  a  new 
trial.  Ga.  Ry.  &  Elec.  Co.  v.  Baker,  125  Oa. 
662,  64  S.  E.  639.  If  upon  another  trial  there 
should  be  evidence  as  to  the  worldly  circum- 
stances of  the  parties,  the  charge  would 
be  appropriate  so  far  as  the  cause  of  action 
In  the  second  count  is  concerned;  for  that 
count  seeks  to  recover  damages  for  wounded 
feelings  and  humiliation  only.  The  judge 
should,  however,  distinctly  instruct  the  jury 
that  the  worldly  drcnmstances  of  the  parties 
are  to  be  considered  only  In  reference  to 
the  cause  of  action  set  forth  In  the  second 
count  and  should  not  be  considered  In  r^er- 
ence  to  the  cause  of  action  set  forth  in  the 
first  count 

The  evidence  as  to  tbe  conduct  of  tbe 
agent  of  the  defendant  when  acting  as  agent 
for  the  express  company  in  reference  to 
packages  which  the  plaintiff  had  authority 
to  receive,  was  Irrelevant  and  should  not 
have  been  admitted.  The  case  Involved  the 
acts  of  the  defendant  as  agent  of  the  railway 
company,  and  therefore  evidence  as  to  his 
conduct  in  reference  to  a  package  of  freight 
when  It  did  not  dlstlnctiy  appear  from  the 
testimony  whether  It  was  In  his  custody  as 
agent  of  the  railway  company  or  as  agent 
of  the  egress  company,  should  have  been 
excluded.  Except  as  above  indicated,  no  ma- 
terial error  seems  to  have  been  committed 
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In  «ii7  of  tbe  Instrnctlinu  complBtned  of  In 
tbe  mottoQ  for  a  new  trial. 

Jodgmffiit  rerened.  All  the  Jostloes  con- 
ear,  except  FISH,  a  ftbeent 


KENDALL  «t  aL  t.  WKLLS. 
(Snxnone  Court  of  Oeorgia.  Aug.  17,  1900.) 
L  Deed  —  Oommuonoii  —  CommrAHCK  bt 

ACBK. 

A  deed  baaed  upon  the  expreai  consldera- 
tioo  of  $371  described  the  land  conveyed  aa 
follows:  *'A  certain  tract  of  land  in  the  eighth 
lud  district  of  Golqnltt  coonty,  Oa^  known 
and  described  In  the  plan  of  said  elffhth  district 
u  part  of  west  half  of  land  lot  No.  86,  contaln- 
inj;  (SO)  fifty  acres  in  the  southwest  corner  of 
said  lot  86,  and  boonded  as  follows,  to  wit: 
"Commencing  on  the  south  line  of  said  lot  86, 
on  tbe  west  side  of  Georgia  Northern  Railway 
Ca  raflroBd,  and  100  feet  from  the  center  of 
the  railroad  track,  and  mnning  west,  34  chalnn, 
along  said  land  line,  to  tbe  sonthwest  comer  of 
«aid  lot  85 ;  thence  north,  along  west  land  line 
mid  lot  85,  13  chains,  to  stake;  tbence  esat,  25 
chains,  to  within  100  feet  Qa.  Northern  Ry. 
track,  to  a  stake;  thence  sonth  along  said  right 
of  way  to  place  of  cmnmeneing.  HeM,  that  this 
wss  a  conveyanoe  of  land  by  the  tract,  and  not 
by  tbe  acre. 

[Ed.  Note. — For  cases  In  point,  see  Tol.  16, 
Cent  Dig.  Deeds.  {  322;  toI.  ^  Oent  Dig. 
Vendor  and  Porchaser,  S  836^] 

2.  YaXDOB   AND  PUBCHAg—— DEfiCMMOT  XH 

Where  land  has  been  mAd  and  conveyed  by 

tiie  tract,  the  number  of  acres  being  mentlMiea 
in  the  deed  only  as  part  of  the  description,  and 
sot  by  way  of  covenant,  in  the  absence  of  actaal 
fraud,  DO  recorery  can  be  had  by  the  purdiaaer 
sgainst  the  midw  aa  aoooont  of  a  dendency  In 
qoantlty. 

[Ed-Kote.— Ite  eases  In  point,  see  vol.  48, 
OtaL  TSig.  Vendor  and  Pnrchaser,  U  836, 888.] 

8.  SAHE—PuiADiifo— Fraud. 

The  allegations  of  tbe  declaration  were  not 
saffldent  oa  the  subject  of  fraud,  or  want  of 
knowlccbte  by  tbt  vendee^  or  what  opportunity  he 
had  for  knowledge. 
(Syllabos  by  tbe  Conrt) 

Error  from  Superior  Coort,  Colquitt  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  E.  S.  Wells  against  C.  J.  Kendall 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Reversed. 

J.  A.  Wilkee  and  Sblpp  ft  Kline,  for  plain- 
tlffs  in  error.  Edwin  L,  Bryan,  T.  L.  Wat- 
son, and  W.  O.  McGall,  for  defoidant  In 

error. 

LUMPKIN,  J.  Two  controlling  questions 
are  raised  in  this  case:  (1)  Were  the  allega- 
tlons  of  deficiency  In  the  nnmb^  of  acres 
coQtalned  in  tbe  tract  of  land  conveyed  alone 
RDfflcient  to  show  that  the  plaintiff  was  en- 
titled to  recover?  <2)  If  not,  were  the  al* 
legations  as  to  misrepresentation  or  fraud 
Iq  regard  to  quantity  snfflclent?  In  2  Devlin 
on  Deeds  (2d  Ed.)  {  1044,  it  Is  said:  "In 
tbe  description  of  land  It  Is  usual,  otter  the 
description  metes  and  bounds  or  subdl* 
Tialons,  to  add  a  clause  stating  that  the 
land  described  omtalned  so  many  acres.  But, 
QDless  there  is  an  ezpreaa  covenant  that 


there  Is  tbe  quantity  of  land  mentioned, 
the  clause  as  to  quantity  is  considered 
simply  as  a  part  of  tbe  description,  and  will 
be  rejected  if  It  la  inconsistent  with  tbe 
actual  area,  when  the  same  Is  capable  of 
being  ascertained  by  monuments  and  bound- 
aries. The  mention  of  tbe  qnantl^  of  land 
conveyed  may  aid  In  defining  tbe  premises, 
but  It  cannot  control  the  rest  of  the  descrip- 
tion. Neither  party  has  a  remedy  against 
the  other  for  the  excess  or  deficiency,  un- 
less the  difference  is  so  great  as  to  afford 
a  presumption  of  fraud."  The  language  may 
be  such,  however,  as  to  make  quantl^  tbe 
CfHitrolllng  element  in  tbe  description.  Id. 
1  1045;  1  Jones  on  Real  Property,  H  808,  401 ; 
Strickland  v.  Hutchinson.  128  Oa.  896,  61 
S.  B.  848.  In  4  Kenf  s  Com.  (14th  Ed.)  •487, 
It  Is  said :  "Wboiever  it  appears  by  deflnlta 
boundaries,  or  by  words  of  qualification,  as 
*more  or  less,'  or  as  'containing  by  estima- 
tion,' or  the  like,  tbat  tbe  statement  of  the 
quantity  of  acres  in  the  deed  la  a  mere  mat- 
ter of  description,  and  not  of  the  essence  of 
the  contract,  the  buyer  takes  tbe  risk  of  the 
quantity.  If  there  be  no  Intermixture  of 
fraud  In  the  case."  See,  also,  1  Jones  on 
Real  Property.  H  803,  800,  400:  Rawle  on 
Covenants  (6th  Ed.)  |  297  ;  8  WaiAbum  on 
Real  Property  (6tb  Ed.)  |  2322;  1  Warvelle 
on  Vendors,  S  881;  OoUbisvllIe  Oranlte  Co. 
T.  PhilHps,  128  Oa.  842.  61  S.  B.  666;  Jack- 
son V.  HcConnell,  19  Wend.  (N.  Y.)  176,  82 
Am.  Dec.  439 ;  Powell  v.  Clark.  6  Mass.  355, 
4  Am.  Dec.  67;  Wright  v.  Wright.  84  Ala. 
104.  In  Warvelle  on  Vendors,  I  834.  aftra* 
discussing  the  status  of  executory  and  exe- 
cuted contracts  In  reference  to  tbe  matter  of 
deficiency  of  quantity  of  land,  the  author 
ad(^>ts  the  classtflcation  made  from  the  de> 
cision  In  Harrison  v.  Talbot  2  Dana  (Ky.) 
268,  which  is  worthy  of  consideratloa 
Though  of  some  length  It  is  here  copied: 
"Where  a  sale  Is  of  a  specific  tract  by  name 
or  description,  each  party  taking  tbe  risk 
of  quantity,  the  sale  Is  said  to  be  In  gross. 
These  sales  may'  be  classified  as  follows: 
(1)  Sales  strictly  and  essentially  by  the  tract 
without  reference  in  tbe  negotiation  or  in  tbe 
consideration  to  any  designated  or  esti- 
mated quantity  of  acres.  (2)  Sales  of  the 
like  kind,  in  which,  though  a  supposed 
quantity  by  estimation  Is  mentioned  or  re* 
ferred  to  In  the  contract,  the  reference  Is 
made  only  for  the  purpose  of  description, 
and  under  such  circumstances  or  In  such 
manner  as  to  show  that  the  parties  Intended 
to  risk  the  contingency  of  quantity  what- 
ever it  might  be.  or  how  much  soever  It 
might  exceed  or  fall  short  of  that  whidi 
was  mentioned  In  tbe  contract  (8)  Sales  In 
which  it  is  evident  from  atraneous  circum- 
stances of  locality,  value,  price,  time,  and 
the  conduct  and  conversation  of  the  parties, 
they  did  not  contemplate  or  Intttid  to  risk 
more  than  the  usual  rates  of  ocess  or  de> 
flclency  in  similar  cases  or  than  such  as 
mlglit  reasonably  be  caknlated  on  as  within 
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^  range  of  oMInary  oontliigeiicr.  (4  ShIm 
which,  though  technically  deemed  and  de- 
nominated sates  In  groBB,  are  In  fact  sales  Iqr 
the  acre,  and  so  trnderstood  by  the  parties. 
Ctmtracta  belonging  to  tither  of  fbe  two  flrst- 
menUoned  daases,  whether  executed  or  ex- 
ecutory, are  not  snsc^tlble  of  modification 
ae  resdaslon,  In  tbti  absence  of  fraud;  bat 
In  sates  of  elOm  of  the'latter  kinds  an  nn- 
reasonable  snrplos  or  deffldt  may  entitle 
the  Injured  party  to  relief  unless  he  has  hy 
his  conduct  waived  or  fwfdted  bis  equltr*** 

This  decision  bas  been  mncb  dted,  but  it^ 
as  well  as  that  of  Bles^ng's  Adm'rs  t.  Beat- 
1j,  1  Bob.  (Va.)  287  te  sererly  criticised  in 
the  daborate  decision  In  Orlsllp  t.  Gain,  19 
W.  Ya.  488,  where  it  was  held  that  for  an 
honest  mistake  as  to  anantl^,  unmixed  witb 
frand,  and  where  neltlier  party  Is  more  to 
bteme  than  the  otlier,  the  only  remedy  would 
be  by  resdBslon,  and  that  any  allowance  for 
d^dency  in  sndi  case  by  a  court  of  equity 
would  be  in  effect  to  make  a  new  contract  for 
llie  parties.  The  court  also  discussed  what 
erldence  was  admissible  to  exjilaln  the  state- 
ment of  the  number  of  acres  in  a  description, 
and  when  admisdble,  and  what  erldence  was 
admissible  to  show  fraud.  It  also  declared 
tiiat  all  contracts  of  sale  by  the  tract  were 
contracts  of  hazard  on  the  part  of  the  vendor, 
and  that  the  allowance  of  an  apportionment 
for  a  deficiency  was  in  the  nature  of  allowing 
damages  for  a  fraud  perpetrated  by  the  ven- 
dor on  the  vendee.  This  decision  covers  120 
printed  pages  of  the  report  in  which  It  was 
publtehed,  but  It  encountered  the  danger  In- 
cident to  so  much  elaboration  (a  danger 
which  the  writer  of  this  opinion  may  pos- 
sibly not  escape),  and  In  Newman  v.  Kay, 
67  W.  Ya.  98,  49  8.  B.  926,  68  li.  B.  A.  90S, 
It  was  itself  disapproved  In  so  far  as  It 
held  that  a  contract  of  sale  of  land  In  gross 
might  be  rescinded  on  the  ground  of  a  mu- 
tual mistake  as  to  the  quantity  of  land  In 
the  tract  sold,  resulting  in  a  large  excess  or 
deficiency,  no  other  ground  for  relief  being 
shown.  In  the  case  last  referred  to  there  Is 
a  diacuseion  of  both  excess  and  deficiency. 
Another  much  cited  case  on  the  subject  Is 
that  of  O'Oonnell  v.  Duke.  29  Tex.  299,  94 
Am.  Dec.  282,  where  a  vendor  brought  suit 
to  rescind  the  sale  of  a  tract  of  land  on  the 
ground  of  a  mistake  as  to  the  quantity  It 
contained.  If  the  conveyance  Is  clearly  by 
the  tract  It  bas  been  held  In  this  state  that 
parol  evidence  Is  not  admissible  to  prove 
that  It  was  In  fact  by  the  acre.  Whether, 
as  in  West  Ylrginia,  parol  evldmce  Is  ever 
admissible  on  the  theory  of  ambiguity,  or 
as  In  Kentucky,  for  the  purpose  stated  In  the 
case  of  Harrison  v.  Talbot,  supra.  Is  not 
nere  Involved. 

Did  the  recital  of  the  number  of  acres  men- 
tioned In  the  deed  now  under  consideration 
constitute  a  covenant,  or  only  form  a  part  of 
the  description?  This  question  Is  answered 
In  the  case  of  Loi^lno  v.  Latham,  93  Ga.  274. 
20  S.  E.  808.  The  headnote  (there  being  no 


(^dnlon)  te  as  follows:  "A  public  sate  of 
land  br  an  admlnlstratca,  nndw  the  descrlp. 
tkm  of  *a  certain  tnet  or  parcel  of  land 
sitoated  in  tlie  Ninth  district  of  originally 
Fayette,  now  Campbell  county,  Oa.,  being 
one  hundred  and  slzty-flve  acres  <a  land 
lot  No.  129,  being  all  of  said  land  lot  except 
thirty-seven  acres  In  tlie  northeast  comer  of 
said  lot;'  is  ft  sale  by  the  trad,  and  not 
the  acre;  and  a  deficiency  in  the  muuba 
of  acres  specified,  there  being  no  fraud  al- 
leged. Is  no  ground  for  making  any  deduction 
fnnn  the  amount  of  tiw  porctuuw'a  bid. 
that  amount  being  a  gross  sum  for  the  whole 
tract  or  pared  sold."  The  deficiency  there 
alleged  was  87  acres  ont  of  the  100  granted 
in  the  deed.  See.  also.  Turner  t.  lEUvea,  76 
Oa.  606;  Walker  t.  Biyant;  112  Oa.  417. 
87  S.  El.  749;  Benton  v.  Hord^,  71  Oa. 
619l  Section  3642  of  the  Civil  C3ode  of  1896 
reada  as  follows:  "In  a  sale  <tf  lands,  if 
the  purchase  In  per  acr^  a  defldouy  in  the 
numbor  of  acres  may  be  apportioned  in  the 
price.  If  the  sale  is  by  the  tract  or  entire 
body,  a  defldency  in  the  quantity  sold  cannot 
be  apportioned.  If  the  quantity  Is  spedfied 
as  'more  or  less,'  this  qualification  will  cover 
any  defldency  not  so  gross  as  to  Justify  the 
Buspldon  of  willful  deception,  or  mistake 
amounting  to  fraud;  In  this  event  the  de- 
fldency Is  apportlonable ;  the  purchaser  may 
demand  a  resdsdon  of  the  sale  or  an  ap> 
portlonment  of  the  price  according  to  the 
rdative  value."  An  examination  of  this  sec- 
tion will  show  that  it  deals  with  |he  matter 
of  defldmcy  of  quantity  of  land  under  three 
sets  of  circumatances :  (1)  Where  the  sale 
Is  made  by  the  acre ;  (2)  where  It  is  by  the 
entire  trad  or  body ;  (S)  where  the  qnantity 
is  spedfied  as  "more  or  less."  Where  these 
words  are  used,  It  is  declared  that  they  will 
cover  any  defidency  not  so  gross  as  to  Justify 
the  suspicion  of  willful  deception  or  .mistake 
amounting  to  fraud.  In  that  event  there 
may  be  an  apportionment  or  a  rescission. 

In  Se^r  v.  Smith,  78  Ga.  616,  It  was  said 
(page  618,  3  S.  B.  618,  614)  that  this  was 
true  whether  the  sale  was  by  the  trad  or 
by  the  acre,  and  that  the  purchaser  was 
not  obliged  to  claim  a  resdsdon,  but  might 
have  an  apportionment  In  that  case  It  was 
claimed  by  one  side  that  there  was  a  sale 
by  the  acre,  and  by  the  other  that  the  sale 
was  by  the  tract,  specifying  the  quantity 
as  so  many  acres,  more  or  less.  What  was 
said  In  the  second  headnote  must  be  read  In 
the  light  of  the  opinion,  which  stated  that 
the  case  was  sent  bade  for  a  Jury  to  pass  on 
the  issues.  The  size  of  the  defldency  was 
treated  as  a  matter  of  fact,  rather  than  a 
determination  as  matter  of  law  that  any  par- 
ticular defldency  would  fumlab  an  Invariable 
rule.  In  that  case,  also,  certain  evidence  was 
Illegally  rejected.  In  that  part  of  the  Code 
section  quoted  which  relates  to  the  snbjed 
of  a  deed  stating  the  quantity  aa  "more  or 
less,"  nothing  is  expressly  said  as  to  a  deed 
where  the  description  of  the  trad  of  land 
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mentioiis  a  certain  anmber  of  acres,  but 
does  not  add  the  words  "more  or  less." 
Cteirlj  It  wu  not  Intended  that  the  addl- 
ttm  of  those  words  wonld  glre  a  saperlor 
rii^t  of  aivortlonment  for  a  deflclency, 
where  It  would  not  exist  without  them.  To 
BO  hold  would  reduce  this  proTlslon  of  the 
Rctioa  to  an  absurdity.  Thos.  to  say  that, 
if  a  tract  of  land  Is  described  u  containing 
lOO  acres,  and  it  really  contains  SO.  the 
purchaser  will  be  without  remedy;  hot  if 
to  the  description  be  added  the  words  "more 
or  less,"  the  imrchaser  will  have  a  remedy 
(It  being  for  the  jnry  to  say  whether  sncb 
■  deficiency  was  anffldoit  to  raise  a  suspicion 
of  willful  dec^tlto  or  mistake  amounting  to 
fraud),  would  be  in  eflfect  to  say  that,  the 
more  ragne  and  indefinite  the  description, 
tbe  greater  tbe  right  of  the  imrchaser  to  re- 
coTcr  for  a  deficiency.  This  section  never 
meant  to  declare  that  the  right  of  a  pur- 
diaser  to  apportion  for  a  defldency  Is  in 
adverse  ratio  to  the  definlteness  of  the  de- 
scription In  his  deed.  One  of  two  things 
nmst  be  tbe  case — either  that  the  sale  of  land 
by  the  tract,  containing  as  part  of  the  de- 
scription a  statement  of  the  number  of  acres, 
Btands  on  the  same  basis,  wbethor  or  not  tbe 
words  "more  or  less"  be  added,  or  that  it 
has  a  better  standing  without  these  words. 
It  certainly  could  haTe  no  worse.  This  sec- 
tion was  not  a  l^lslatlTe  enactment,  but 
I  codification. 

In  Beall  t.  Berkhalter,  26  Oa.  MT  (decided 
In  1858,  before  the  first  codification  of  the 
laws  in  this  state) ,  It  was  said :  "When  the 
words  inore  or  less*  are  annexed  to  the 
qnantl^  of  land,  It  Is  ^hist  principle 
tbat  tbe  vendor  should  be  responsible  to  as- 
snre  any  given  number  of  acres,  unless  he 
practiced  frand  npon  tbe  purchaser.  These 
words  should  have  been  held  to  be  used,  as 
they  no  doubt  were  originally,  to  protect  him 
against  any  such  disability.  It  would  have 
uved  an  Incalculable  amount  of  litigation, 
as  every  rule  wblch  is  fixed  end  certain  does. 
But  it  is  too  late,  perhaps,  to  ratabllsh  such 
I  doctrine  in  tbe  face  of  such  an  amount  of 
Judicial  Interpretation  to  the  contrary.  The 
dedslons  are  that  these  words  are  Intended 
only  to  protect  the  seller  against  a  small 
deficiency,  wh«e  there  Is  an  approximation 
to  the  quantity  of  acres  mentioned."  With 
this  decision  doubtless  before  them,  the  codl- 
fiers  intended  to  express  tbe  risk  which  was 
covered  by  the  words  "more  or  less,"  not 
to  omfer  any  additional  right  by  their  use. 
Tbe  principle  Is  stated  somewhat  more 
strong  than  In  some  of  the  states.  In 
Estea  V.  Odom,  91  Ga.  600,  18  S.  BL  856.  It 
waa  held  that,  by  accepting  a  deed  to  land 
■old  by  tbe  tract  In  which  the  words  "more 
dr  less"  were  used,  "the  vendee  waives  not 
only  any  mistake,  but  any  deception  as  to 
quantity,  unless  (keeping  In  view  the  object 
of  the  purchase  and  all  the  attendant  drcum- 
staoces)  some  willful  deception  or  gross 
mlstate  would,  after  ascertaining  the  true 
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quantity,  be  suggested  to  the  mind  1^  a 
mere  comparison  of  that  quantity  with  the 
quantity  named."  But  It  was  held  that  this 
was  ordinarily  a  question  for  the  Jury  rattier 
than  for  the  court  The  deed  there  involved 
deecxlbed  the  land  as  eontalnli^  40  acres 
more  or  less.  There  were  really  7  acres  less, 
and  the  fraud  alleged  was  tbat  the  seller 
knowingly  r^resented  that  tiie  tract  contain- 
ed 41^  acres.  See,  also,  Perkins  Oo. 
V.  Williams.  88  Ga.  888,  2S  8.  B.  056 ;  Sey- 
more  v.  Bice,  84  Ga.  184,  21  8.  B.  283. 

In  an  elaborate  opinion  In  the  case  of 
Harrison  v.  Talbot,  2  Dana  (Ey.)  268,  cmief 
Justice  Etobertson  reviewed  numerous  author- 
ities and  said:  "The  equity  of  eadi  case 
must  depend  on  Its  own  peculiar  drcnmsbm- 
ces.  The  relative  extent  of  the  surplus  or 
defldt  cannot,  per  se,  furnish  an  Infallible 
criterion.  The  conduct  of  the  parties,  tbe 
date  of  the  contract,  the  value  and  extent 
and  locality  of  tbe  land,  the  price,  and 
other  nameless  drenmstances,  are  always 
important  and  gCTerally  dedslve."  Under 
tbe  dedsloiu  in  Bstes  v,  Odom  and  Perkins 
Mflg.  Co.  r.  Williams,  supra,  each  case  pre- 
sents Its  own  particular  facts,  and  the  nature 
and  character  of  tiie  pn^rty.  the  purpose 
for  which  it  was  purchased,  and  all  the  at- 
tending  drenmstances  may  be  proved,  not 
for  tbe  purpose  of  contradicting  the  contract, 
but  of  throwing  light  on  the  question  of 
whether  there  was  fraud,  and  whether  or 
not  a  deficiency  in  quantity  sold  by  the  tract, 
even  whwe  described  as  so  many  acres  more 
or  less,  Is  so  gross  as  to  Justify  tbe  saspldon 
of  willful  deception  or  mistake  amounting  to 
fraud.  In  Noble  v.  Googlns,  88  Mass.  281, 
It  was  said  (page  284):  "The  American 
courts  have  shown  more  unwillingness  than 
tbe  English  to  encourage  litigation  about  the 
amount  of  the  price  by  reason  of  a  variatitm 
In  the  quantity  of  land  agreed  to  be  convey- 
ed, witbont  clear  evidence  that  tbe  quantity 
was  made  an  essential  element  of  the  bar- 
gain." In  that  case  the  land  was  described 
by  bonndaries,  and  one  line  was  recited  as 
"measuring  about  two  hundred  and  twenty 
feet  on  C.  street  more  or  less."  In  fact  It 
measured  only  170  feet,  and  tbe  lot  was  pro- 
portionately less  valuable.  It  was  held  that. 
In  the  absence  of  fraud,  the  purchaser  was 
not  entltied  to  an  abatement  of  the  stipulat- 
ed price. 

In  Gauldln  v.  Bbefaee,  20  Oa.  631  (4),  It 
was  said:  '*The  fraudulent  misrepresenta- 
tion of  the  vendor,  as  to  the  quantity  of  hia 
river  bottom  land,  which  constituted  a  mate- 
rial inducement  to  the  trade,  and  which  the 
vendee  waa  prevented  by  high  water  from 
examining,  will  «ititle  tbe  purchaser  to  re- 
lief." It  Is  true  that  the  quality  as  well  as 
the  quantity  of  the  unseen  land  was  here  in- 
volved, but  the  ruling  evldoitly  contemplat- 
ed, not  merely  misrepresentation,  but  fraudu- 
lent misrepresentation  or  actual  fraud.  The 
preaent  case  Is  not  one  of  an  executory  con- 
tract; but  the  sale  has  been  executed,  the 
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deed  has  been  made,  the  purchaser  placed  In 
possession,  and  the  suit  has  been  brought 
some  2%  years  after  the  date  ot  the 
deed.  It  does  not  purport  to  be  based  npon 
any  mntnal  mistake,  nor  does  It  seek  to  ob- 
tain rescission  or  reformation  of  a  deed. 
The  ^ort  is  to  retain  possession  of  the  prop- 
erty and  to  recover  for  the  alleged  deficien- 
cy, on  the  ground  that  the  representation  of 
the  vendor  was  false.  It  may  be  analogized 
to  an  action  for  deceit,  in  which  there  mnst 
be  a  willful  misrepresentation  of  a  material 
fact,  or  knowledge  ot  a  falsehood  stated,  or  a 
fraudulent  or  reckless  representation  of  a 
fact  as  tme,  though  not  known  to  be  false, 
yet  intended  to  deceive.  Smith  t.  Dudley, 
69  Oa.  78  (3). 

As  to  the  particular  point  now  under  con- 
sideration, the  description  by  met«  and 
bounds,  with  the  addition  of  the  recital  of 
the  number  of  acres,  is  often  discussed  by 
text  writers  and  Judges,  together  with  the 
employment  of  such  words  as  "more  or  less,** 
or  similar  expressiona  Thus  In  2  Warrelle 
on  Vendors,  |  882,  It  is  said:  "The  difficulty 
arises  in  determining  whether  the  sale  was 
Intended  to  be  In  gross  or  by  Mie  acre.  If 
the  former,  the  authorities  are  unanimous  in 
declaring  that  the  mention  of  qnantly  of 
acres  afer  another  and  certain  description, 
whether  by  metes  and  bounds  or  other  known 
specifications,  Is  not  a  covenant  or  agree- 
ment as  to  the  quantity  to  be  conveyed,  par- 
ticularly If  qualified  by  the  terms  'more  or 
less,*  or  'containing  by  eetlmatloa,'  orsimllar 
expressions.  In  snch  case  the  statement  of 
acreage  is  regarded  as  mere  matter  of  de- 
scription, and  not  of  the  contract:  the  pur- 
chaser, as  a  general  rule,  taking  the  risk 
of  the  quantity,  provided  there  be  no  Inter* 
mixture  of  fraud."  See^  also,  4  Eentfs  Oom, 
*467,  snpra,  and  other  authorities  above  cit- 
ed. This  seems  to  treat  the  difference  rather 
as  one  of  degree  than  of  kind.  Where  the 
words  "more  or  less"  are  used,  as  stated  In 
Estes  y.  Odom,  supra,  the  deficiency  must 
be  so  great  as  that  a  mere  comparison  of  the 
quantity  stated  in  the  description  and  the 
actual  quantity  will  suffice  to  suggest  fraud. 
Where  these  words  are  not  used,  this  Is  not 
so.  But  the  existence  of  actual  frand  or 
gross  mistake  amounting  to  fraud,  in  order 
to  obtain  an  apportionment,  appears  to  have 
been  treated  as  necessary  In  either  case.  In 
Finney  v.  Morris,  116  Ga.  768,  42  S.  B.  1020, 
it  was  held  that  "where  land  Is  sold  by  the 
tract  and  described  In  the  conveyance  as  so 
many  acres,  'more  or  less,'  a  deficiency  In 
the  number  of  acres  actually  conveyed  to  the 
purchaser  will  not  authorize  an  apportion- 
ment In  the  price  agreed  to  be  paid.  If  the 
purchaser  admits  that  there  was  no  Inten- 
tional fraud  upon  the  part  of  the  vendor." 
In  Wylly  v.  Oazan,  60  Ga.  506.  516,  the  prin- 
ciple of  section  8542  of  the  Ctvll  Code  of 
1^5  was  applied  to  a  sale  of  a  city  lot,  and 
It  was  said:  "If  the  sale  Is  by  the  entire 
tract  or  lot,  and  the  quantity  Is  apeclfled  as 


'more  or  less.*  this  qtiallflcatlon  will  cover 
any  deficiency  not  so  gross  as  to  Justify  the 
suspicion  of  willful  deception,  or  mtstak* 
amounting  to  fraud."  Code,  §  2642.  Hi\s 
conrt,  in  the  case  of  Walton  v.  Ramsey,  GO 
Oa.  61S,  considered  this  section  of  the 
Code  In  connection  with  former  decisions, 
and  came  to  the  conclusion  that  if  there  la 
actual  fraud  and  deception  on  the  part  of 
the  vendor  of  the  land,  or  the  deficiency  la 
so  gross  as  to  be  evidence  of  It,  then  the  de- 
ficiency may  be  apportioned,  but  not  other- 
wise. They  considered  In  that  case  how  far 
this  rule  had  been  modified  by  tbe  element  of 
legal  fraud  introduced  into  tlie  Code,  and 
concluded  that  tt  was  ndt  atTected  by  It. 
The  case  settles  another  Important  principle, 
that  where  the  parties  have  equal  opportuni- 
ties of  Judging  they  must  avail  themselvea 
of  those  opportunities,  or  they  are  precluded 
from  setting  np  a  claim  to  relief.**  If  the 
same  general  rule  In  regard  to  the  necessity 
for  fraud  applies  to  a  conveyance  by  the 
tract,  although  in  addition  to  giving  metes 
and  bounds  there  Is  a  statement  of  quantity, 
as  matter  of  description,  not  of  covenant.  It 
must  follow  that  the  fraud  In  such  case  must 
also  be  of  the  same  character,  and  that  tbe 
representations  must  have  been  of  a  material 
fact  and  made  willfully  to  deceive,  or  reck- 
lessly without  knowledge,  and  acted  on  by 
the  opposite  party.  In  Adams'  Bq.  (8tfa  E^d.) 
•177,  •178,  it  Is  said:  "^he  reqolrement 
that  the  representation  shall  be  not  only 
false,  but  false  within  tbe  knowledge  of  the 
party  making  It,  distinguishes  a  fraudulent 
representation  Inducing  to  a  contract  from 
an  erroneous  affirmation  embodied  in  It  by 
way  of  warranty  or  covmant  Affirmations 
of  this  latter  kind  bind  the  party  making 
them,  althougb  he  were  himself  honestly  mis- 
taken, because  he  explicitly  agreed  that  they 
should  do  so;  but,  if  a  warranty  or  covenant 
Is  not  given,  a  mere  representation,  honestly 
made  and  believed  at  the  time  to  be  true  by 
the  party  makbig  It,  though  not  true  in  fact, 
does  not  amount  to  fraud.'*  Spaace  t.  I>u- 
ren,  3  Ala.  251;  Ormrod  t.  Hath,  14  Me&  A 
W.  651. 

If  this  was  the  law  before  tbe  Code,  and 
if  the  Code  made  no  change  as  to  the  char- 
acter of  fraud  required  under  this  section 
(as  has  been  held),  It  follows  that  actual 
fraud  must  be  shown  to  authorize  an  appor> 
tionment,  however  it  may  be  as  to  rescission. 
But  for  previous  rulings  It  might  be  argued 
with  force  that  the  Code  did  make  a  change. 
In  the  case  of  Leyden  t.  EUckman,  75  Ga. 
6S4,  the  represeutetlons  were  charged  to  be 
false  and  fraudulent,  and  tbe  employment  ot 
artifice  to  prevent  examination  was  alleged. 
In  Seymore  v.  Rice,  94  Ga.  183,  21  a  E. 
298,  there  were  allegations  of  actual  fraud, 
and  the  question  was  as  to  what  evidence 
was  sufficient  to  make  out  a  prima  facie 
case.  In  the  opinion  Mr.  Justice  Lumpkin 
said:  "The  deficiency  of  61  acres  In  a  tract 
of  this  slaa  was  quite  considerable^  and  It 
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ma  tbe  proTlnce  of  tbe  Jary,  and  not  of  tb» 
court,  to  say  whether  or  not  Rke  was  giUIty 
of  actual  and  wlllfol  deceit  in  making  the 
ate."  In  Seegar  t.  Smltb,  7S  Ga.  616,  8 
S.  E.  613,  tbe  rallDg  was  on  the  subject  of 
erldeoce,  not  the  pleadlDgs;  and  It  was 
merely  beUl  that  the  verdict  was  contrary 
to  tbe  ertdence.  In  Estes  t.  Odom,  91  Ga. 
607,  18  8.  B.  357  (a  case  where  the  words 
"more  or  leas"  were  used).  Chief  Justice 
B1e<iley  aald:  "Tbe  same  facts  whl<ii  Justi- 
fy tbe  Bospldon  may  prove  the  fraud,  prima 
fade."  The  difference  between  a  necessary 
■negation  fn  a  declaration  and  Qie  evidence 
wblcb  may  be  sufficient  to  srutaln  such  al- 
legation is  clear.  In  this  declaration  It  la 
not  allied  whether  the  defendaots  made 
mlsr^resentatlons  wUlfally  to  deceive,  or 
recklessly  without  knowledge;  nor  (accept 
by  Implication)  whether  the  plaintiff  was 
Ignorant  of  tbe  facts;  nor  what  opportunity 
sbe  bad  for  knowing  thran.  These  all^- 
tk)DB  are  attacked  by  special  demurrer.  If 
land  Is  sold  by  the  acre,  generally  an  appor- 
tkmment  for  a  deficiency  is  to  be  made  pro- 
portionally to  the  number  of  acres  In  tbe 
deficiency.  Tost  v.  Halllcote's  Adm'r,  77  Va. 
610.  But  there  are  exceptional  casea  wtaere 
It  la  otherwisa 

It  la  further  contended  that  there  are  no 
allegations  to  show  that  tbe  defendants  pre- 
rented  tbe  plaintiff  from  examining  the  land 
liaet  and  having  a  survey  made.  In  Bates 
T.  Odom.  91  Ga.  eM,  18  8.  B.  8B6  (4),  It  Is 
held:  Trevlous  knowledge  of  tbe  land  or 
Ita  boundaries  would  not  predude  tike  vendee 
from  recovering  for  fraudulent  misrepresen- 
tations of  quantity,  It  without  fault  on  his 
part  be  was  actually  dec^ved  and  defrauded 
by  tbe  misrepresentation,  provided  tbe  de- 
ficient was  more  than  could  be  fblrly  cover- 
ed In  tbe  given  Instance  by  the  phraae  *more 
or  leas."* 

As  tbe  declaration  was  amended,  title  other 
grounds  of  tbe  apedal  demurrer  were  with- 
out merit.  A  reversal  must  resnlt  because 
of  the  overruling  of  the  grounds  of  demurrer 
dealt  with  above. 

Judgment  reversed.  All  tbe  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


QREEN  V.  7BBBMAN. 
{Sapreme  Coart  of  Georgia.  Aug.  17,  1006.) 

L  PBAUOS,  SXATDTB  OV  —  ADUINISTBATOB'S 

Sals. 

No  note  or  memwandam  In  writing  Is  nec- 
enary  to  charge  either  the  administrator  or 
purcnaaer  at  any  adminlatrator'a  sale. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  23. 
Cent  Dig.  Frauds,  Statute  of,  S  134.] 

2.  iRJURCnOir  ^  IRIKKLOOUTOBT  HBABxna  — 

Fbocsdubb. 

Where,  upon  an  Interlocutory  bearing  of 
an  equitable  petition  for  injunction,  the  judge, 
Bfter  bearing  argument  of  counsel,  announces 
that  be  will  grant  the  Interlocutory  restraining 
order,  but  that  for  tbe  purpose  of  making  cer- 
tain rullniES  on  evidence  offered  be  will  pass 
the  case  two  days  later.  It  Is  not  error  for  nlm 


to  refuse  to  receive  and  consider  other  affidavit* 
tendered  by  tbe  defendant  on  tbe  day  set  for 
annoancing  such  rulings,  no  reason  being  shown 
for  not  submitting  the  rejected  affidavits  at 
the  bearing. 

a  BAHB— BXCLUDIMO  BviDinoi. 

The  coart  below  did  not  srr  hi  repelling  the 
affidavit  npcm  the  axctnslon  of  which  error  is 

aastgned. 

4.  ApFRAL  — AFPLIOATJOir  VOB  IlTJUHOTIOir — 

DibcarnON  or  Oottbt. 

The  granting  or  refusing  of  interloeatory 
fnjnnctloDS  where  the  evidence  is  conflicting 
is  a  matter  of  sound  discretion  Intrusted  to 
the  Judges  of  tbe  superior  courts,  to  be  ezer- 
daed  by  them  according  to  the  circumstances  of 
each  case;  and  sneb  discretion  will  not  be  con- 
trolled by  this  court  unless  manlfeatly  abused. 

[Ed.  Kot&— For  cases  In  point  see  vi^  27, 
Cent  Dig.  Injunction,  I  804.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  R.  J.  Fre^un  against  J.  H. 
Green.  Judgment  for  plaintiff,  DsCendant 
brings  error.  Affirmed. 

Otwa,  Tilson  ft  McElnncy,  for  plaintiff 
In  error.  Btberli^  Boykln  ft  Btbarldc^  for 

defendant  In  error. 

BECK,  J.  Freeman  sought  to  enjoin 
Oreen,  an  administrator,  from  selling  certain 
described  land  belonging  to  the  estate  of  the 
letter's  intestate.  It  was  alleged  In  the  peti- 
tion for  Injunction  that  the  administrator 
had  sold  tbe  property  to  plaintiff  at  a  regular 
administrator's  sale  for  the  sum  of  $3,626, 
plaintiff  being  tbe  highest  and  beet  bidder; 
that  the  sale  was  acquiesced  In  by  tbe  ad- 
ministrator at  the  time  and  for  several  weeks 
Bobs^nent  thereto,  but  upon  Green's  discov- 
ering that  petitioner  conld  sell  the  land  at  a 
profit  be  refused  to  make  plaintiff  a  deed  {al- 
though the  money  had  been  tendered  him  by 
plaintiff),  and  advertised  tbe  land  for  another 
sale.  The  defendant  admitted  In  his  answer 
that  rre«nan  bad  bid  the  amount  named  for 
the  land,  but  averred  that  he  did  so  only  as 
a  "by-bidder"  or  "puffer"  for  the  estate,  and 
with  no  Intention  of  purchasing  the  property ; 
or  If  be  had  such  Intention,  It  was  In  further- 
ance of  a  fraudulent  scheme,  for  be  bad 
promised  tbe  administrator  to  bid  the  prop- 
erty up  to  tbe  sum  of  $3,500,  and  there  stop. 
In  order  to  help  tbe  sale  of  tbe  land;  and 
it  was  known  to  other  bidders  present  that 
Freeman  was  to  act  as  a.by-bldder,  and  that 
he  was  instructed  not  to  go  over  tbe  sum  of 
$3,500,  but  when  be  did  exceed  that  amount 
the  bona  fide  bidders  became  disgusted  and 
refused  to  participate  In  the  sale.  When  the 
bid  of  $3,62S  was  made,  defendant  asked  peti- 
tioner to  whom  must  the  property  be  "knock- 
ed down,"  whereupon  petitioner  replied,  "To 
me,  for  tbe  present"  Defendant  did  not 
discover  until  some  time  after  the  sale  that 
several  bona  fide  bidders  were  prevented 
from  further  participating  in  the  sale  by  the 
misconduct  of  the  plaintiff,  and  "defendant 
charges  that  all  tbe  facts  of  this  transaction* 
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at  the  time  <tf  aald  sale  and  aabaeqamt 
toereto,  show  tiiat  aald  B^eeman  had  no  In- 
tuition of  making  any  bona  fide  bid  at  said 
■ale,  bat  that  bis  intention  was  to  find  a 
pnndmB»  for  said  pmpaty  at  a  profit,  and 
tbea  seek  to  have  the  administrator  conver 
blm  tiie  property,  and  pay  for  the  same  out 
of  the  proceeds  of  aald  sale,  and,  If  no  pur- 
chaser conld  be  fomid,  to  let  the  matter  dn^, 
and  never  call  for  «  deed;  that  having 
fonnd  a  jmrchaser,  he  then  soogfat  to  carry 
ont  his  scheme,  and  thns  penietrate  a  fraud 
upon  said  otate."  Upon  tbe  trial  of  t2M 
case  a  great  numba  of  affidavits  were  intro- 
duced In  support  of  the  contaitlonB  of  eadi 
parly.  Hie  Judge  panted  a  temporary  re> 
straining  order,  and  the  defendant  excepted. 
He  also  complalnedof  the  reftisal  of  the  lodge 
to  allow  In  evidence  certain  aflldavlta  ten- 
dered to  the  court  on  January  let  under  the 
following  drenniBtances:  "At  the  conclusion 
of  Uie  evidence  at  the  hearing  on  the  SOtb 
of  December,  1905,  and  after  azgument,  the 
court  announced  that  be  would  grant  a  tem- 
porary restraining  order,  but,  for  the  purpose 
of  making  rulings  on  tbe  evidence  oCEered 
and  the  objections  thereto,  would  pass  the 
case  until  the  let  day  of  January,  1606,  and 
(on  January  1,  1906)  •  «  *  the  defend- 
ant tendered  In  evidence  tlw  following  affi- 
davit^ which  waa  ruled  out  by  the  court 
on  the  ground  that  It  came  too  late,  aa  be 
had  closed  the  case  on  the  previous  Satur- 
day, ezc^  for  the  purpose  ot  bearing  ob- 
jection to  the  evidence  and  of  receiving  one 
mwe  affidavit  from  the  defendant,  which  has 
already  been  set  out  In  the  forcing  evl- 
doice."  Defendant  also  «toepted  to  the 
court's  excluding  an  affidavit  of  the  v(ldow 
of  his  Intestate,  to  tiie  ^fect  that  plaintiff 
bad  rcy;>eatedly  threatowd  her  with  ruining 
the  sale  of  tbe  pnqwrty  contended  for  If  sbe 
would  not  urge  the  administrator  to  make 
plaintiff  a  deed;  **tiiat  said  Treenum  bad 
atated  that  unless  he  did  make  the  deed,  he, 
Freeman,  would  get  up  at  the  next  sale,  If 
the  administrator  advertised  the  place  tat 
sale  again,  and  state  to  the  public  tbat  he, 
Freonan,  had  bought  the  place,  and  that 
If  anybody  dse  bought  It  th^  would  buy  a 
lawsuit"  Defendant  further  excepted  to 
the  conrfa  not  sustaining  his  donuner  to  tlie 
petition. 

1.  One  of  the  points  urged  by  the  adminis- 
trator in  his  argnment  before  us  was  that, 
as  tbe  evidence  adduced  upon  tbe  bearing 
disclosed  tbat  there  had  been  no  memoran- 
dum In  writing  made  of  the  purctiaser  and 
price  at  the  time  of  the  alleged  sale  to  the 
plaintiff,  the  sale  was  within  the  statute  of 
frauds,  and  therefore  void.  But  we  cannot 
give  our  assent  to  this  proposition.  An  ad- 
ministrator's sale  of  lands  belonging  to  the 
Mtete  of  his  intestate  cannot  t>e  properly 
termed  a  contract  for  tbe  sale  of  lands,  or 
any  Interest  in  or  concerning  them.  The 
opmnre  of  the  property  for  sale  Is  a  mere 
ministerial  act  In  compliance  with  an  order 


or  Jodgmoit  of  a  court  of  conqMtent  jorta- 
dlction,  and  wbso.  In  (rt>edtaDce  to  aoeh  Jndg- 
ment,  the  land  U  *^nit  tm  sale  and 
*%3U»cked  off",  to  one  bidding  theiefw,  the 
purchaser  Is  liable  Cor  tbe  amount  of  the 
pordiase  maaey  as  aoax  as  tbe  hammer  falla. 
"Any  jfonaa  who  may  beonne  Oe  purcliaaer 
of  any  real  or  posonal  estate  at  any  sale 
which  may  be  made  at  public  onteiy  by  any 
encotor,  admlalstrator,  or  guardian,  or 
any  sheriff  or  oilier  office  undw  .and  bx 
virtue  of  any  execution  or  otiter  le^l  pro- 
cess, and  shall  fall  or  refuse  to  comply  with 
the  terms  of  such  sale  when  requested  so  to 
do,  shall  be  liable  for  tiie  amount  of  sacb 
purchase  money,  and  It  Shall  be  at  the  option 
of  such  sheriff  or  otha  officer,  either  to  pro- 
ceed agalut  sodi  porcbaaer  for  the  full 
amount  of  tiie  pundutse  numi^t  of  to  resell 
such  real  or  personal  estete  and  then  pro- 
ceed against  tiie  first  purchaser  for  tbe  de- 
fidency  arising  fieom  such  sale."  Otv.  Code 
189S,  I  6466.  No  memorandum  In  writing  la 
necessary  to  diuge  the  purdusor  under  the 
provisions  of  tills  sectitm.  The  offer,  tbe 
bid,  Ito  acc^jitaikce,  Indicated  by  Imocklng 
off"  the  property  to  the  i>6rson  bidding 
makee  a  contract  binding  vjfoa  the  purcbasn-. 
Can  we  ascribe  to  the  lawmaking  pown  the 
purpose  of  making  a  given  stete  of  tecta 
binding  upon  one  party  to  a  sale  and  not  np- 
on  the  other  when  tiie  former  stands  ready 
to  perform  all  that  Is  necessary  to  com- 
plete the  purchase,  to  wit,  the  payment  of 
the  purchase  money?  This  should  not  be 
done,  especially  in  view  of  the  fact  that  ap 
to  the  mtxnmt  the  property  Is  knocked  off 
to  the  hUEbest  and  beat  Udder,  should  flie 
bids  all  be  too  low  or  tiie  best  Intoeste  of 
ttie  estate  be  Jeopardized,  the  administrator 
may  withdraw  the  property,  and  those  wbo 
bare  been  bidding  will  not  be  heard  to  com- 
plain or  to  insist  that  inasmuch  as  the  pn^ 
erty  had  been  put  up  at  public  outcry  the 
sale  should  be  completed.  In  the  esse  of 
Bean  v.  Klrkpatrlck.  106  Oa.  470^  80  B.  E. 
426,  It  was  decided  tbat  'it  Is  the  right  and 
duty  Dt  an  administrator  wbo  is  conduct- 
ing a  public  sale  of  property  belonging  to  tbe 
estete  of  bis  Intesteto  to  withdraw  the  same 
from  sale  when  It  la  manifest  tbat  tiie  prop- 
erty is  about  to  tie  sacrificed  at  a  grossly 
inadequate  prices"  And  again,  "wboi  land 
appraised  at  $2,000  was  exposed  to  sale  by 
an  administrator  and  tbe  highest  bid  there- 
for was  only  $161,  this  court  will  not  In- 
terfere with  tbe  discretion  of  the  trial  Judge 
in  refusing  to  enjoin  the  administrator  from 
again  adverting  and  ottering  tiie  pn^terty 
for  sale,  it  appearing  from  tbe  record  that 
at  the  interlocutory  hearing  the  evidence 
was  decidedly  conflicting  upon  the  question 
wheUier  tiie  propwty  bad  tieen  actually 
knotted  off  to  tbe  perstm  making  such  bid, 
or  had  beoi  withdrawn  firom  sale."  While 
the  question  was  not  decided  in  that  case, 
still  it  la  very  strongly  intimated  tbat  If  tbe 
evidence  bad  shown  conclusively  tJiat  the 
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property  bad  been  knocked  off,  tbe  trial 
Judge  •boald  bave  enjoined  the  Bdmlnistrator 
from  again  adrertlslng  and  offering  the  prop- 
«ty  for  aala  See,  also,  tbe  caae  of  Tillman 
T.  DmnBan.  U4  Ga.  406.  40  B.  10.  2H  wbere 
a  ibiiilaT  Intlmatloa  Is  found  in  theee  words: 
It  Is  tb»  Tigbt  of  an  csecntior  offering  land 
fn  sale  at  pnUlc  onteiy  to  vlttidraw  tbe 
same  at  mnj  time  btttore  the  bamnwr  falls." 
In  tbe  case  of  Mallard  v.  Onrran,  128  Oa. 
872,  61.  S.  B.  712,  while  the  precise  Question 
raised  in  tbe  case  at  bar  was  not  made^  we 
can  Infer  from  tbe  record  that  no  memoran- 
dum was  made,  and  It  was  Ibere  beld  that 
the  administrator  was  bound  at  tb»  moment 
In  which  the  propoty  was  knoAed  off;  It 
was  also  broadly  held  that  tbe  contract  of 
pordiase  and  sate  was  completed  upon  the 
fall  of  tbe  hammer,  and  that  eitiier  par- 
ty mlfl3it  tiMD  cnfbroe  porfovmance  by  tbe 
otbsr. 

We  have  not  tboogbt  It  necessary  to  dls> 
COBB  tbe  qneetlon  as  to  whether  an  admlnls- 
tratn^!  sale  might  be  bdd  to  be  a  Judicial 
sale,  and  a  memorandum  in  writing  dltq^ens- 
ed  with  mider  tbe  am  Code  1886.  |  644S; 
bat  we  msy  reniaik  Ibat  In  this  state  Uie 
term  "judicial  sale"  Is  used  to  doiote  more 
than  what  Is  known  In  tbe  text-books  as 
such.  Seymour  t.  National  B.  ft  L.  A8S*nt 
116  Ga.  285,  S.  B.  S1&  And  It  has  been 
hM  that  a  sale  by  an  administrator  or 
GDecntor  under  an  order  tiie  court  of  ordi- 
nary Is  In  tin  nature  of  a  Jodldal  sate. 
ECarwell  t.  Foster,  102  Oa.  88,  28  8.  B.  174. 
See,  slso,  18  Oye:  820.  Bnt  wbethor  an  ad- 
ministrator^ sate  can  be  classed  with  Judicial 
■alee  or  not,  we  bold,  for  the  reasons  stated, 
that  no  note  or  monorandum  In  writing  Is 
necessary  to  charge  either  the  administrator 
or  tbe  pnrcbaser  at  any  administrator's  sale. 

2-i.  Tbe  second,  third,  and  fourth  head- 
notes  rote  the  other  questions  raised  in  the 


Jndgmoit  affirmed.  All  tbe  Justices'  eon^ 
emv  excqt  FISH,  O.  3^  absent 


SEABOARD  AIR  LINE  BT.  t 
RANDOLPH. 

(Snprane  Coort  of  Georgia.  Ang.  18,  1906^) 

1.  Pabtixs  —  Stbikiiio  Out  —  AuxnoHSNT  or 
PrriTiON. 

Where  a  petition  In  an  action  of  tort  Is 
brought  asabut  two  defendants,  and  no  serv- 
ice is  perfected  upon  one  of  them,  it  may  be 
amended  by  strikhie  therefrom  the  one  not 
served;  ana  If  this  Is  done,  witboat  otherwise 
altning  tbe  langnage  of  the  petition,  all  ths 
nibBtaotial  allegations  at  tbe  petlttcm  will  there- 
after be  read  and  nnderstood  as  If  (bere  had 
been  only  <Hie  defendant  originally. 

[Ed.  Notew — ^For  cases  in  point,  see  toL  87. 
Cent.  Dig.  Parties,  H  100-107.] 

2.  Goers  —  Pbkvious  Aonons  —  Fazluxb  to 
Pat— Ajmdavit. 

The  affidavit  filed  by  the  plaintiff  with  hex 
petition  in  the  present  case  was  sofficlent  to 
relieve  her  of  the  necessity  of  paying  the  costs 
wUcb  bad  accrued  against  her  In  the  two  pre* 


Tloas  salti,  wbidi  sbe  bad  brought  upon  the  same 
cause  of  action  and  against  the  same  defend- 
ants, and  which  had  been  dismissed. 

Bo  far  as  her  right  to  bring  tbe  present  ac- 
tion 1b  concerned,  the  ansstion  whether  she,  at 
the  time  she  brought  the  second  suit  had  paid 
the  costs  which  had  accrued  In  the  first,  or  mads 
the  prescribed  affldavlt  In  Uen  thereof,  Is  Im- 
material. 

8.  Blilboadb— IirjimT  to  Pbbsor  or  Tback— 

PrriTioiv. 

Tlie  petition  set  forth  a  cause  of  actkm 
against  the  defendant  railway  company  ui>0O 
Which  service  was  perfected  In  the  case. 
4.  LnciTATion  or  Aotiohb— DmqasaL  or  Ao- 

TIOR— APFSAIn 

Where  a  suit  is  dismissed  by  the  trial 
ooart,  and  a  valid  writ  of  nror  Is  sued  out  for 
the  purpose  of  procuring  a  reversal  of  the  Judg- 
ment of  dismlsBol.  tbe  statutory  period  of  six 
mtmtiis  within  which  a  suit  which  has  been  dis- 
missed may  be  renewed,  so  as  to  prevmt  the 
cause  of  action  from  beli^  barred  by  the  statute 
of  limitations,  does  not  run  while  such  writ  of 
error  Is  pending. 

[Bd.  Noter— For  cases  bi  pohit,  see  vol.  83, 
Cent  Dig.  Lbnltatlon  of  Ao&as,  H  664,  667, 
660.] 

6.  Pasties— HwoiifDn. 

After  the  petition  was  amended  by  strik- 
ing therefrom  one  of  the  defendants  named 
thereiu,  the  ground  of  the  demurrer  which  al- 
leged a  misjoinder  of  parties  defendant  presented 
no  question  for  consideration. 

[Ed.  Note^For  cases  In  point,  see  toL  87, 
Cent.  mg.  Fartles,  U  lOO-lOTj  im] 

(Syllabus  br  the  Court) 

Error  from  Superior  Court,  Glynn  Ootmty; 
T.  A.  Parker.  Judge. 

Action  by  H.  B.  Randolph  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff,  defendant  brings  error.  Affirmed. 

On  January  27, 1905,  Mrs.  H.  B.  Randolph 
filed  a  petition  against  cbe  Seaboard  Air 
line  Railway  and  the  Brunswick  &  Bir- 
mingham Railroad  Company,  In  which  she 
sought  to  recover  from  the  defendants  dam- 
ages for  the  homicide  of  her  husband,  which 
was  alleged  to  have  occurred  on  February  8, 
1902,  and  to  have  been  caused  by  the  negli- 
gence of  tbe  defendants.  The  petition  alleged 
that  the  plaintiff  had  previously  brought  suit 
against  the  defendants,  which  suit  was  non- 
suited by  ttie  court,  and  that  the  Judgment 
of  nonsuit  was  affirmed  by  the  Bnpreme 
Court  on  August  1%  1904;  that  the  plaintiff 
subsequently  filed  a  second  suit  against  the 
defendants,  which  was  dismissed  by  her; 
and  that  with  the  petition  In  the  present 
case  she  filed  the  affidavit  required  by  law. 
Attached  to  the  petition  was  an  affidavit  by 
tbe  plaintiff,  setUng  forth  her  inability  to 
pay  tbe  costs  which  bad  accrued  in  the  two 
previous  cajKS.  The  Seaboard  Air  Line 
Railway  was  duly  served,  but  there  was 
no  service  upon  tbe  Brunswick  A  Blrmlx^ 
bam  Railroad  Company,  nor  any  return  as 
to  that  defendant  by  any  officer  authorized 
to  make  service.  The  allegations  of  the  pe- 
tition with  reference  to  the  cause  of  action 
are  sufflctently  Indicated  In  the  opinion. 
At  the  appearance  term  the  Seaboard  Air 
Line  Railway  filed  a  demurrer,  which  was, 
by  order  of  tbe  court,  set  down  to  be  beard 
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and  determined  by  tbe  Jndge  at  diambers, 
on  a  named  date.  "When  the  case  came  on 
to  be  beard  upon  tbe  demurrer,  tbe  Seaboard 
Air  Line  Ballway  made  a  motion  to  dismiss 
the  case  tor  want  of  Jurisdiction  In  tbe  court 
to  hear  and  determine  tbe  same,  which  mo- 
tion was  oTermled.  Pending  the  bearing 
upon  tbe  demurrer,  the  plulntlff,  by  leave  of 
tbe  court,  amended  her  petition  by  atxllclng 
therefrom  fbe  Brunswlclc  A  Blrmln^am 
Raibraad  Company  aa  a  party  defeihdfant 
The  court  OTermled  the  demurrer,  and  the 
Seaboard  Ate  Line  Railway  excited. 

Groratt  &  Whitfield,  for  plalntlfl  In  error. 
Burton  Smith  and  Krauss  &  Sh^rd*  for 
defendant  In  error. 

COBB.  P.  J.  1.  One  ground  of  tbe  motion 
to  dismiss  was  because  tbe  return  term  of 
Ui  court  for  tbe  case  bad  adjourned  without 
any  serrlce  baring  been  perfected  upon  the 
Brunswlclc  &  Birmingham  Railroad  Com- 
pany, oc  any  return  by  any  officer  autboriaed 
to  make  service  to  account  for  the  want  of 
such  service.  After  the  court  bad  overruled 
the  motion,  the  platntlfl  araoided  her  peti- 
tion by  striking  therefrom  the  Brunswick  & 
Birmingham  Railroad  Company,  as  a  party 
defeudant  Bbe  had  a  perfect  right  to  do  this 
after  the  court  bad  overruled  the  motion  to 
cUsmiss  the  case  upon  the  ground  above  In- 
dicated. Bbe  could  amend  her  petlti<m  at 
any  atage  of  tbe  cause.  Tbla  court  has  held 
that,  even  aftra-  tbe  Supreme  Court  has  de- 
cided that  the  trial  court  erred  in  overrullng- 
a  demurrer  to  a  petition,  the  force  of  tbe 
demurrer  may  be  avoided  by  a  proper  amend- 
ment to  the  petition,  before  the  remittitur 
from  the  Supreme  Court  is  entered  upon  the 
minutes  of  the  trial  court.  Thurmond  v. 
Clark,  47  Oa.  601;  Augusta  Railway  Co.  v. 
Andrews,  02  Ga.  706, 10  S.  B.  713;  Savaonab 
Railway  Co.  v.  Cbaney,  102  Ga.  814,  30  S. 
E.  487;  Charleston  Railway  Go.  v.  Miller, 
lis  Ga.  02,  41  S.  SL  252.  It  was  held  In 
Stanford  v.  Bradford,  45  Ga.  07.  that:  "In  a 
Joint  suit  against  several,  if  one  be  not 
served,  the  plaintiff  may  dismiss  as  to  tbe 
one  not  served;  and,  if  be  go  to  tbe  Jury 
and  get  a  verdict  the  verdict  Is  good  against 
those  served,  ttiougta  there  be  a  failure  to 
dismiss  against  tbe  defendant  not  served. 
Tbe  defect  Is  a  mere  irregularity,  and  does 
not  make  the  Judgment  void."  So.  where 
a  petition  in  an  action  of  tort  Is  brought 
against  two  defendants,  and  no  service  is 
perfected  upon  one  of  them.  It  may  be  amend- 
ed by  striking  therefrom  tbe  one  not  served; 
and,  If  this  Is  done,  without  otberwise  alters 
Ing  the  language  of  the  petition,  all  tbe  sub- 
stantial allegations  of  the  petition  will  there- 
after be  read  and  understood  as  If  there  bad 
been  only  one  defendant  originally.  Chat- 
tanooga Railroad  Co.  v.  Whitehead,  80  Ga. 
100,  16  a  E.  44;  Chattanooga  Railroad  Ca 
T.  Davis.  80  Ga.  70S,  15  S.  B.  626. 

2.  Another  ground  of  the  motion  to  dis- 


miss was  because  tt  did  not  appear  from  tbe 
petition  that  tbe  costa  whlcb  had  aocroed 
in  the  previous  cases  of  -whldi  this 'case  was 
tbe  renewal  had  been  paid,  or  that  the  affida- 
vit required  by  law.  In  IteQ  of.  the  payment 
of  costs,  had  bem  filed.  At  tiie  time  of 
filing  the  suit  now  under  consideration,  Ute 
plaintiff  filed  the  following  aflldavlt:  "Tbat 
she  bad  been  advised  and  believes  that  she 
has  good  cause  for  recommencing  her  suit 
against  the  Seaboard  Air  Line  Railway  and 
the  BnmswU^  &  Blrmlngbam  Railroad  Com- 
pany, and  that  owing  to  her  poverty  she  la 
unable  to  pay  the  costs  which  have  aocrned 
hi  said  case.  Petitioner  has  hoetofore  filed 
two  suits  In  this  case,  and  tills  affidavit  ap- 
plies  to  each  of  them.*'  Tbe  contoitliHi  of 
the  plaintiff  In  emv  is  "that,  upon  the  brlne- 
li^  of  the  seoond  suit,  the  plaintiff  must 
either  have  paid  the  costs  of  the  first  case  or 
filed  tbe  affidavit  in  Hen  fliereof  at  that  time; 
and  ttaat  tbe  filing  of  an  affidavit  at  tbe  time 
of  bringing  the  third  suit.  In  lieu  of  the  pay- 
ment of  costs,  does  not  and  cannot  dl^nse 
wftb  tbe  necesdty  of  paying  ibe  costs  or  filing 
the  affidavit  at  the  time  of  bringing  the  sec- 
ond suit;  and  tbat  Hie  affidavit  filed  wltb 
the  tiiird  suit  can  apply  only  to  that  particu- 
lar case,  and  not  to  the  previous  first  and  sec- 
ond dismissed  cases."  It  mattera  not  wbetb- 
er  tbe  plaintiff,  before  cx  at  tbe  time  of 
bringing  tbe  second  suit,  paid  tbe  costs  wblcb 
bad  accrued  in  the  first  one,  or  In  lien  here- 
of made  the  necessary  paupw  affidavit.  If 
she  did  not,  then,  for  tliat  reason,  tbe  seoond 
suit  was  subject  to  dlsmlsnl,  and  It  was 
dlBmlssed  by  the  plaintiff  herstif.  Her  fail- 
ure to  comply  wltb  tiie  statute  In  oaesthm. 
before  bringing  tbe  second  suit  cannot  affect 
tbe  validity  of  tbe  tblrd  suit;  if  when  It 
was  brought  she  bad  complied  with  the  stat- 
ute upon  the  subject  of  the  payment  of  costs. 
The  question  with  which  we  are  concerned 
here  Is  whether  the  statute  Invt^Eed  by  tbe 
movaut,  in  support  of  the  motion  to 
mlsB  the  petition,  was  complied  with  when 
the  present  action  wos  brought.  If  It  was, 
It  makes  no  difference  how  many  suits,  upon 
this  same  cause  of  action,  tbe  plaintiff  may 
have  instituted  after  tbe  dismissal  of  the 
first,  without  paying  the  costs  In  tbat  case, 
or  making  the  requisite  pauper  affidavit  in 
lieu  tliereof.  If  she  failed  to  comply  with 
the  statute  In  question  before  filing  her  sec- 
ond suit,  she  voluntarily  paid  tbe  penalty  for 
her  failure  oo  to  do  by  dismissing  that  ac* 
tion.  The  affidavit  whlcb  was  filed  by  tbe 
plaintiff  wltb  the  petition  In  the  present 
case  was  sufficient  to  relieve  her  of  the  neces- 
sity of  paying  the  costs  Incurred  In  the  two 
previous  cases  before  Instituting  this  one. 
She  swore  that  she  bad  previously  filed  two 
other  suits  in  this  case;  that  from  her  pov- 
erty, she  was  unable  to  pay  the  costs  whldi 
had  accrued  In  the  case;  and  that  this  affi- 
davit applied  to  each  ot  tlie  two  previous 
cases  brought  by  her. 
8.  Tbere  was  no  m^t  In  the  t^H^'al  de- 
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marrer.  Connu]  fbr  plAintlfl  In  error,  In 
tbelr  briet  contend  that  the  petition  set 
fortli  no  cause  of  action,  because  It  alleged 
tbat  the  engine  which  killed  the  plaintiff's 
boiband  WAS  operated  by  the  Beaboard  Air 
Line  Bailway,  and  was  at  the  time  upon  the 
tn(±  of  the  Bnmswlck  A  Birmingham  Rall- 
nad  Cunpany.  In  support  of  this  conten- 
tion, the  cases  of  Railroad  Co.  t.  Mayes,  49 
Ga.  355,  15  Am.  Bep.  678,  Chattanooga  Ball- 
road  Co.  T.  Llddell.  85  Ga.  482,  11  S.  B.  853, 
21  Am.  Bt  Rep.  IQd,  and  Central  Railroad 
Co.  T.  PUnicee.  83  Oa.  4S8,  21  S.  B.  66.  are 
dted.  The  flrat-mentloned  decision  holds: 
"Where  a  railroad  company  permits  other 
cwnpantes  or  persons  to  exercise  the  fran- 
chise of  numlng  cars  drawn  by  steam  over 
Its  road,  the  company  owning  the  road,  and 
tn  which  flie  law  has  intrusted  tiie  £ran- 
chtee.  Is  liable  for  any  Injury  done,  as 
tboi^  the  company  owning  the  road  were 
Itself  nmning  the  cars.**  The  other  cases 
dted  are  to  the  same  effect  Bnt  this  by  no 
means  relleres  ttie  active  perpetrator  of  the 
Injiuy  ist  responslblltty  therefor  to  the  person 
Injured.  If  the  plaintiff's  husband  was  UIl- 
ed  by  the  negligence  of  the  Besboard  Air 
Line  Railway,  It  would  be  responsible  in 
damages  for  his  hmnlclde,  whether  It  killed 
blm  iqion  Its  own  tntk  or  upon  the  track  of 
ume  other  railroad  company;  and  the  fact 
thst  she  might,  under  the  circumstances  of 
the  caa^  bold  the  oQier  railroad  company 
responsible  for  the  damages  Inflicted,  if  she 
chose  to  do  so,  can  make  no  difference. 

Counsel  fbr  plaintiff  In  wnnr  further  con- 
tend that  the  petition  set  forth  no  cause  of 
sction,  because  It  shows  tbat  the  deceased 
went  upon  the  track,  In  i^nt  of  an  approadi- 
Ing  engine,  ''and  nowhere  shows  that  be 
made  any  effort  to  ascertain  If  the  track 
was  dear,  nor  any  effort  whatever  to  aTold 
the  danger  and  Its  result,  and  by  all  the 
all^aone  of  said  petition  It  appeared  tbat 
the  deceased,  as  a  rational  man,  could  have, 
by  tiie  exercise  of  the  slightest  care,  avoided 
the  kUUng."  They  further  contend  that  "the 
compsny  had  the  right  to  assume  that  he 
would  not  Toluntarlly  place  himself  In  dan- 
cer, and  to  rely  upon  that  presumption  until 
Uie  contrary  appeared,  and  was  then,  and  not 
nrtil  then,  bound  to  make  any  effort  to  avoid 
the  killing."  The  petition  made  the  follow- 
ing allegations:  PlalntitTs  husband  "was 
killed  by  the  mnnlog  of  the  locomotive,  can, 
and  other  madilnery  of  the  defendants,"  by 
being  struck  by  their  engine  as  he  was  cross- 
ing one  of  tholr  tracks.  At  the  time  he  was 
Ulted,  he  was  crossing  the  tracks  of  the  de- 
fendants on  a  private  way,  and  "at  a  place 
where  he  had  a  right  to  be,  and  where  the 
pabUf  bad  a  right  to  be."  "Defendants  were 
ebarged  wttilt  knowledge  of  the  fact  that 
som*-  one  might,  and  probably  would,  be 
npon  said  track  at  any  time."  The  deceased 
"was  killed  by  the  negligence  of  defaidanta 
and  ronid  not  have  avoided  the  result  of  de- 
fendants' n^Ugenoe  by  the  use  of  ordinary 
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care."  The  "defendants  were  running  the 
engine  neicllgently  and  without  proper  care." 
"After  defeudants  became  awara  of  the  pres* 
ence  of  the  deceased  upon  the  track,  they 
negligently  failed  to  stop  their  engine  and 
negligently  ran  over  and  killed  blm."  He 
"was  seen  from  the  engine  of  defendants  by 
representatives  of  defendants  as  he  ap- 
proached the  track.  He  was  approaching 
the  track  In  a  slanting  direction  with  bis 
side  and  ba<^  towards  the  engine,  a  great 
distance  In  front  of  the  engine.  He  was  ap- 
proaching the  trade  to  that  he  could  not  see 
the  engine,  and  did  not  know  of  its  approadi. 
Defendants  saw  blm  about  to  step  upon  the 
trade,  and  saw  that  he  did  not  see  the  ap- 
preaching  entitDe,  and  knew  of  bis  danger, 
and  yet  made  no  effort  to  stop  until  they 
were  right  on  him.  Deceased  was  killed 
near  a  imblle  crossing,  and  the  defendant! 
failed  to  check,  and  to  continue  to  check,  and 
failed  to  blow  and  continue  to  blow  on  ap- 
Liroacblng  said  crossing,  all  of  which  w«e 
acts  ot  negligence  on  the  part  of  defdndanta 
bearing  upon  and  conducing  to  the  deafli  of 
deceased.  Upon  the  engine  of  defendants 
thera  were  two  other  psmons  besides  the 
engineer  and  fireman,  dlsteactlng  the  atten- 
tion (tf  tile  fireman  and  engineer  tiom  the 
proper  exercise  of  their  duties."  and  "that 
this  condition  existed  and  constituted  negli- 
gence on  the  port  of  the  defendanto."  There 
wera  allegations  as  to  flie  age  of  the  deceased 
at  the  time  of  his  death,  his  earning  capac- 
ity, etc.  These  allegations  sufllelently  set 
forth  a  cause  of  axMon,  as  against  a  general 
demnrrer.  Crawford  t.  SouthMU  Railway 
Co.,  106  Oa.  870.  88  B.  B.  826;  Ashwortfa  t. 
Southern  Railway  Co.,  116  Ga.  686,  48  8.  B. 
86,  69  L.  R.  A.  S02;  Bullard  T.  Southern 
Railway  Ga,  116  Ga.  644.  43  8.  B.  88. 

4.  Anotba  ground  of  the  demurrer  was 
that  the  petition  showed  that  the  cause  of 
action  was  barred  by  the  statute  of  limita- 
tions. From  the  allegation  of  the  petition 
as  to  the  date  irhea  the  plalntUTs  hnsband 
was  killed,  the  cause  of  action  accrued  on 
February  8,  1W2.  The  petition  does  not 
disclose  the  date  of  the  filing  of  the  first 
suit  by  the  plaintiff,  and  it  oonld  not  be  as- 
sume^ upon  demurrw,  that  it  was  not  filed 
In  due  time  under  the  statute  of  llmltattons. 
We  will  say,  however,  that  the  petition  dear- 
ly indicatee  that  the  first  suit  was  brought 
before  the  cause  of  action  could  have  been 
barred  by  the  statute  of  Umltationa  Tbe 
petition  alleged  that  a  nonsuit  was  granted 
by  tbe  superior  court  of  Glynn  county  In  tbat 
case,  and  that  the  Judgment  of  nonsidt  was 
affirmed  by  tbe  Supreme  Court  on  the  12th 
of  August,  1904.  In  ofber  words,  the  suit 
bad  been  brought  In  tbe  superior  court,  had 
reached  tbe  trial  term  In  that  court,  been 
nonsuited,  and  then  brought  to  the  B'lqweme 
Court,  to  a  term  thereof  not  later  than  the 
March  term,  1904,  where  the  Judgment  of 
the  trial  conrt  was  affirmed  on  August  12, 
1904.  It  Is  obvious  that  that  suit  could  not 
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have  been  bronght  on  or  after  F^ruary  8, 
1904,  and  tberefore,  mnst  have  been  brought 
wftbln  two  years  after  tbe  cause  of  action 
declared  on  accrued.  Counsel  for  plaintiff 
In  error  do  not  contend  that  tbe  petition  In 
the  present  case  shows  that  the  original  suit 
was  not  brought  tn  time,  but  th^  contend  that 
the  period  of  six  months  after  tbe  Judgment  of 
nonsuit  in  that  case,  wltbln  which  the  salt 
could  be  renewed,  so  as  to  avoid  the  bar  of 
the  statute  of  limitations,  began  to  run  against 
the  plaintur  from  tbe  date  of  tbe  Judgment  of 
the  superior  court,  and  not  from  the  date 
of  tbe  affirmance  of  that  Jndgmrat  by  tbe 
Supreme  Court  In  support  of  this  conten- 
tion, counsel  cite  Allen  v.  Savannah,  9  Ga. 
286,  and  Gilmore  v.  Georgia  Railroad  Co., 
83  Ga.  482,  21  S.  B.  50.  It  Is  true,  as  shown 
In  those  cases,  tbat,  when  the  Judgment  of 
a  trial  conrt  is  affirmed  by  the  Supreme 
Court,  it  takes  effect,  for  most  purposes, 
from  the  date  when  It  was  rendered  In  the 
lower  court  But  this  Is  not  true  when  the 
question  Involved  Is  whether  the  suit  In 
which  the  Judgment  was  rendered  was,  rel- 
atively to  tbe  statute  of  limitations.  Anally 
disposed  of  when  tbe  Judgment  of  trial  court 
excepted  to  was  rendered,  or  when  that  Judg- 
ment was  affirmed  by  tbe  Supreme  Court 
The  running  of  the  statute  Is  suspended  dur- 
ing tbe  pendency  of  a  valid  writ  of  error. 
Tbe  question  now  under  consideration  is  con- 
trolled by  tbe  principle  which  was  applied 
in  Roach  v.  Suiter,  54  Ga.  458,  wherein  a 
bill  of  exceptions  filed  to  a  Judgment  of  the 
court  of  Savannah,  on  the  ground  that 
tbe  verdict  was  contrary  to  tbe  evidence,  bad 
been  dismissed  by  the  Stipreme  Court  and 
tbe  party  complaining  had,  within  three 
months  of  such  dismissal,  sued  out  a  certio- 
rari to  the  superior  court  It  was  held  that 
sncb  certiorari  was  sued  out  within  tbe  time 
allowed  by  the  statute  for  such  purpose. 
Judge  McOay,  who  delivered  the  opinion, 
■aid  that  imtll  tbe  dismissal  in  the  Supreme 
Court  "was  had,  the  case  was  not  finally  dis- 
posed of  by  tbe  city  court  Its  Judgment 
was  suspended,  superseded  by  tbe  writ  ot 
error,"  and  "the  party  had  hla  three  montlu 
from  the  dismissal  to  apply  for  his  new  pro- 
ceeding." Under  tbat  decision,  It  Is  clear 
that  the  contention  here  tbat  tbe  six  months 
within  which  tbe  plaintiff  could  renew  her 
nUt  after  the  Judgment  of  nonsuit  dismissing 
it  must  be  calculated  from  the  date  when 
such  Judgment  was  roidered  In  the  trial 
court,  and  not  from  the  date  when  it  was  af- 
firmed by  this  court  is  not  sound.  The  prin- 
ciple ruled  In  Roach  v.  Suiter  was  fully  rec- 
ognized by  this  conrt  when  It  affirmed  the 
Judgment  of  nonsuit  rendered  in  the  first 
suit  brought  by  Mrs.  Randolph  against  the 
plalntlft  in  error  and  the  Brunswick  &  Bir- 
mingham Railroad  Company.  Upon  the  call 
of  that  case  In  this  court  a  motion  was  made 
to  dismiss  the  writ  or  error,  upon  tbe  groimd 
that  after  It  had  been  sued  out  the  plaintiff 
bad  filed  another  suit  for  Identically  the 


same  cause  of  action,  as  shown  by  the  certifi- 
cate of  the  clerk  of  the  trial  conrt  It  was 
held  that  as  the  plaintiff  had  "continued 
and  preserved  tbe  original  action  by  filing  a 
bill  of  exceptions,"  the  pendency  of  the  first 
suit  "may  have  been  a  good  ground  for  abat- 
ing the  second,  but  tbe  pendency  of  the  sec- 
ond [could]  not  be  used  to  abate  tbe  first** 
and  therefore  tbe  motion  to  dismiss  the  writ 
of  error  was  overruled.  Randolph  v.  Bmua- 
wick  &  Birmingham  Railroad  Co.,  120  Ga. 
0G9,  971,  48  S.  E.  896. 

5.  Another  ground  of  the  demurrer  was 
that  there  was  a  misjoinder  of  parties  de- 
fendant Whether  this  was  true  or  not  ae 
to  tbe  original  petition.  It  was  not  true  after 
It  was  amended  by  striking  therefrom  the 
Brunswick  &  Birmingham  Railroad  Com- 
pany, leaving  the  case  to  proceed  only  against 
the  Seaboard  Air  lAne  Railway,  the  plaintiff 
in  error  here.  So  the  merits  of  this  ground 
of  the  demoirer  are  not  before  us  for  con- 
sideration. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  a  J.,  absent  and  ATEIN- 
dlsquallfled. 


HBNDDRSON  ELEVATOR  CO.  v.  NORTH 

GEORGIA  MILLING  CO. 
(Supreme  Court  ot  Georgia.  Aug.  17,  19WD 

L  Saue— Wabbastt. 

In  a  contract  for  the  sale  of  goods,  words 
descriptive  of  tbe  subject-matter  of  sale  and  the 
time  of  ihfpmoit  are  ordinarily  to  be  r^»rded 
as  a  warranty. 

[Ed.  Note. — For  eases  In  point*  see  v^  43, 
Cent  Dig.  Sales,  8|  740-74S.] 

2.  Saue— Entibk  Contbact. 

Whether  a  cootract  be  entire  or  severable 
depends  on  the  intention  of  the  contracting 
parties.  A  contract  for  the  sale  of  20,000 
bashels  No.  2  white  com,  bnik,  at  59^ centaper 
bushel,  10,000  hnshels  to  be  shipped  hi  Feb- 
ruary, and  10,000  bushels  in  March,  Is  to  be 
constrned  as  an  entire  contract 

[Ed.  Note.— For  eases  In  point  ess  v^.  48, 
Cent  Dig.  Sales,  H  171-179.f 

8.  Samb— RisoiBsioN  or  Contbact- 

Where  there  was  a  contract  of  sale  of  com 
and  a  portion  was  delivered,  paid  for,  and  used 
by  tbe  purchaser,  he  cannot  rescind  the  contract 
upon  the  ground  that  the  quantity  received  and 
accepted  br  hfan  was  Inferior  in  quality  to  that 
stipulated  m  the  cmtract 

[Ed.  Note^For  eases  in  pdnt  see  vol.  48. 
Cent  Dig.  Sales,  |8  208.  208.1 

^  Sauk  —  Acnon  fob  Bbeach— Recoufukmt 

BT  VeKDEE. 

But  if  the  vendor  delivered  com  Inferior 
in  qnall^  and  In  Ices  quantities  than  stipulated 
la  the  contract  of  sale,  tlie  vendee,  thoogh  un- 
able to  rescind  the  contract  because  of  his 
Inability  to  make  restitution  of  tbe  portion  used 
by  him,  may,  in  defense  to  an  action  by  the 
vendor  to  recover  damages  for  a  breach  of  tbe 
contract  reconp  damages  approximately  flowing 
from  the  vendor's  failure  to  deliver  oom  In  the 
quantity  and  of  the  quality  contracted  for,  pro- 
vided there  has  been  no  w^ver  by  the  vendee 
touching  the  time  of  deHveir  or  with  respect 
to  the  quality  of  the  ooin  tendered  and  aocepted. 

[Ed.  Note. — For  caaea  in  point  eee  rvA,  48, 
Cent  Dig.  Bales,  H  077-880 
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SL  Sum— ACCSPTAHCOE. 

If  tbe  TcndM  aeenrted  ddlrery  of  hiterloT 
ewB,  and,  with  knowledge  of  Its  InfertoritTi 
earned  it  to  be  ground  into  meal,  the  vendor 
will  not  be  uinrerable  in  damages  for  the  losses 
accruing  from  milling  the  corn.  Nor  can  the 
TOidee  complaia,  after  aceei»tance  of  the  com 
with  knowledge  of  its  defeetiTO  condltiMi.  that 
It  wBs  inferior  to  the  contractual  qnaUty. 

[Ed.  Note.~For  cases  in  point*  ate  Tol.  48» 
Cent  Die  Salco,  S8  &IS-S32.Y 

(SjrUabna  bj  tbe  Coart.) 

Brror  fnun  Superior  Court;  Wbltlleld 
Oonnty;  A.  W.  Flte.  Judge. 

Acttoa  by  tbe  Hoidennn  Blerator  Com- 
pany osainst  tbe  North  Georgia  HUllnc  Com- 
pany. Judgment  for  defendant  and  plalstUt 
brings  error.  Berersed. 

The  plaintiff  corporation  sued  tbe  defoid- 
anta  for  a  breach  of  contract.  It  alleged 
In  Its  petition,  that  on  January  28,  1003.  It 
entered  Into  a  contract  with  defendants  for 
the  sale  of  20,000  bnshels  of  No.  2  white 
com,  bulk,  at  59^  cents  per  boahel,  10,000 
bnshela  to  be  delivered  In  Febmary,  1903, 
and  10,000  bushels  to  be  delivered  tn  March, 
IXQ;  that  plolntlflb  and  defendants,  on 
February  20,  1003,  entered  Into  a  contract 
at  sale  for  20,000  additional  bushels  of  Na 
2  white  com,  bulk,  at  60  cents  per  bushel, 
10,000  bushels  of  which  was  to  be  delivered 
hi  March.  1903,  and  10,000  bushels  In  April, 
1903;  that  In  compliance  with  its  contract, 
plaintiff  delivered  to  defendants  12,096  bush- 
els of  com  of  the  grade  contracted  for,  which 
def^idants  accepted  and  paid  for  at  the  con- 
tract price;  that  after  delivery  and  accept- 
ance of  the  12,096  bushels,  defendants,  wltb- 
ont  mffldent  cause,  refused  to  accept  far- 
ther shipments  of  com  imder  the  contract; 
and  tiiat  plaintiff  sold  the  com  which  de* 
tendants  refused  to  accept,  after  notice  to 
ihott,  at  a  sum  leas  than  the  contract  price. 
The  suit  was  to  recover  the  loss  thus  sus- 
tained. The  defendants  in  their  answer  de- 
nied liability,  and  put  the  plaintiff  on  proof 
of  Its  case,  also  setting  np  the  following 
special  pleas:  (1)  When  they  made  the 
contract  sued  on.  they  depended  thereon  to 
supply  their  mill  with  com,  and  of  this  fact 
apprised  the  plaintiff;  that,  relying  on  the 
contract,  they  bought  little  or  no  com  else- 
where with  which  to  run  their  mill,  and 
altbont^  the  plaintiff  company  had  full  no- 
tice tbat  this  was  trae,  It,  nevertheless,  fail- 
ed to  comply  with  its  contract  and  ship  the 
com  as  agreed  on;  that  defendants  were 
tn  consequence  compelled  to  shut  down  their 
com  mill  a  great  part  of  the  time,  one- 
fourth  of  the  month  of  February  and  two- 
thirds  of  the  month  of  March,  and  tliat  they 
thereby  sustained  damages  to  the  amount 
of  $600.  0i)  The  com  delivered  was  of  an 
Inferior  goallty,  and  this  was  defendant's 
reason  for  refusing  to  take  tbe  balance. 
According  to  the  classlflcatlon  of  grain  adopt- 
ed the  dealers  of  Hende»(m,  Ky-«  the 
home  of  plaintiff,  Na  2  white  com  must 
coo^  with  ttaoM  spedflcatlons:  "Sound, 


dry,  and  reasonably  clean;  may  contain  a 
limited  quantity  ot  colored  grains,  not  to  ex- 
ceed 10  per  cent"  The  contracts  made  with 
the  plaintiff  were  based  upon  this  classifica- 
tion. Nevertheless  nine  cars  of  com  shipped 
to  defendants  did  not  come  up  to  contract, 
the  com  not  being  sound  and  dry.  but  being 
wet,  soggy,  greasy,  and  unfit  for  milling; 
the  "defendants  repeatedly  called  the  atten- 
tion of  plaintiff  to  these  facts  while  the  com 
was  being  received,  but  the  plaintiff  failed 
and  reused  to  send  better  corn.  Defendants 
endeavored  to  save  plaintiff  from  loss  of 
this  com  by  milling  and  shipping  same  as 
carefully  and  quickly  as  possible,  but  not-, 
withstanding  this  fact  a  lai^  part  thereof, 
to  wit,  one-half,  totally  spoiled  as  milling 
com  and  was  greatly  damaged  and  Inferior." 
(3)  Of  the  corn  shipped  under  the  contract, 
two  cars  were  good ;  "two  cars'  were  ground 
by  defendants,  and  the  meal  spoiled  and 
soured  before  It  could  be  shipped  from  the 
warehouse,^  the  meal  being  then  mixed  with 
bran  and  sold  by  defendants  for  cattle  feed ; 
two  of  the  "cars  soured  before  they  could 
be  ground,  and  were  sold  by  defendants  for 
cattle  feed,  being  entirely  unfit  for  milling,** 
and  the  "remaining  five  cars  defendants 
ground  and  shipped  as  meal  to  tbe  agents 
and  cnstomere  of  defendants.  This  meal 
all  spoiled  In  shipment,  and  defendants  were 
compelled  to  make  large  rebates  to  the 
buyers  thereof.  And  owing  to  the  defective 
quality  of  the  com  so  used  and  not  used, 
defeaidanta  suffered  large  damage,"  to  wit, 
$2,600.  The  plaintiff  demurred  to  para- 
graphs 8  and  9  of  tbe  answer  (in  which  the 
defective  condition  of  the  com  was  set  np 
as  a  defmse),  on  the  grounds  that  no  latent 
d^ects  tn  ttie  com  at  the  time  of  the  accept- 
ance were  allied,  that  the  damages  claimed 
were  too  remote,  and  that  Uie  allied  losses 
resulted  from  defendants'  own  acts,  with 
which  the  plaintiff  was  not  dbargeable.  The 
court  overruled  the  demurrer,  and  the  plain- 
tiff excepted  pendente  lite.  The  trial  re- 
sulted In  a  verdict  for  the  defendants  on 
their  plea  of  recoupment  A  motion  for  a 
new  trial  was  made,  which  being  ovenroled, 
the  plaintiff  excepted,  and  assigned  error 
on  the  overruling  <d  its  demurrer  and  thfl 
refusal  to  grant  a  new  trial. 

F.  E.  McOntchen  and  O.  D.  McCntidien, 
for  plaintiff  In  error.  R.  J.  &  J.  A.  McCar* 
ny,  for  defendant  In  error. 

EVANS,  J.  (after  stating  the  facts).  The 
motion  for  a  new  trial  complained  that  many 
excerpts  from  tbe  charge  were  erroneous,  and 
that  the  court  erred  In  refusing  several 
written  requests  to  charge,  and  in  certain 
mllngs  on  the  admlsslblU^  of  testimony. 
We  shall  not  undertake  to  specifically  deal 
with  each  of  the  numerous  assignments  of 
error,  but  will  endeavor  to  discuss  the  l^al 
principles  which  must  control  the  case  on 
the  next  trial  under  the  pleadings  as  tfa^ 
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shall  stand  stter  striking  pamgnphs  8  and 
8  of  tbe  answer. 

1.  In  a  contract  for  tbe  sal«  of  goodflt 
words  descrlptlTe  of  the  snhject-matter  of 
sale  and  tbe  time  of  shipment  are  ordinarily 
to  be  regarded  as  a  warranty,  Tbe  plalntUC 
agreed  to  sell  and  the  defendants  agreed 
to  hny  "20JOOO  bnshds  of  nnmber  2  white 
com,  hoik."  "These  words  comprehend 
aaallty,  as  well  as  wlety,  and  Import  a 
warrant7  on  tbe  part  of  the  seller  as  to 
both."  MUIer  T.  Hoore,  83  Ga.  69%  10  & 
B.8Gaeii.B.A.S74.20  Am.  St  Bepb  320; 
Americns  Grocery  Co.  t.  BndEett;  119  Qa. 
4S&,  46  8.  XL  667.  The  contract  of  sale  bound 
the  seller  to  ' deliver  the  com  In  stipulated 
quantities  during  certain  mtmtbs.  It  is  to 
be  presumed,  as  this  Is  a  mercantile  contrad^ 
that  the  stipulations  respecting  dellTory  were 
not  idle  words,  but  were  Intoided  as  a  ooTe- 
nant  binding  the  seller  to  make  delivery  to 
tbe  purchaser  in  the  quantity  and  within 
the  time  stipulated.  Time  was  an  Important 
elonent,  if  not  of  tbe  essence  of  tbe  contract 
Such  a  material  Inddoit  ot  tbe  sale  dionld 
be  constraed  as  a  warranty  in  that  respect 
Norrlngton  r.  Wright  115  U.  8.  IBS,  6  Sup. 
Ct  12,  29  L.  Ed.  866L 

2.  The  cmtract  of  sale  was  for  a  stated 
quantity  of  Inilk  com,  with  provision  for 
delivery  of  specific  quantities  within  q>eciflc 
periods.  The  thing  sold  was  one  aggr^te 
btdk,  not  several  bulks  of  the  quantity  speci- 
fied for  each  delivery.  Tlils  Is  an  Important 
fact  in  detexmlniiv  tbe  intention  of  the  par 
ties  as  expressed  In  tbeh:  contract,  when 
we  come  to  construe  tbe  contract  as  being 
entire  or  severable.  Tbe  criterion  is  whetbw 
tlie  sale  of  tlw  whole  quantity,  as  «  whole, 
is  of  the  essence  of  tbe  contract  If  It  ap- 
pears that  the  contract  was  to  take  the 
whole  or  none,  then  It  is  aitlra.  Broxton 
V.  Nelson,  lOS  Ga.  S30,  SO  S.  E.  88,  68  Am. 
St  Bep.  97.  It  would  seem  to  be  b^ond 
cavil  that  the  parties  Intended  that  tlie 
contract  of  sale  should  operate  on  the  full 
amount  of  the  com  ther^n  stipulated.  Tbe 
seller  could  not  have  Intended  to  sell  nor 
the  buyer  to  purchase  a  less  quantity.  We 
therefore  bold  that  the  contract  was  an  eo* 
tire  one. 

3.  It  was  alleged  in  the  pleadings  and  prov- 
ed on  tbe  trial  that  the  purchaser  had  ac- 
cepted, i>ald  for,  and  used  a  portion  of  the 
com.  The  purchaser  was  thus  not  able  to 
make  restitution,  so  as  to  r^mdlate  the 
contract  I^ron  v.  Bertranit  20  How.  (U.  B.) 
1^,  IS  I*  Ed.  847.  A  party  may  rescind 
without  tbe  consent  of  tbe  opposite  party  only 
when  both  parties  can  be  restored  to  the 
condition  In  wbl^  they  were  before  the 
contract  was  made.  Civ.  Code  1895,  i  8712. 
See,  In  this  connection,  Tlmm^man  v.  Stan- 
ley, 123  Ga.  830.  51  S.  m  760,  1  L.  B.  A. 
(N.  S.)  379.  The  defendants  admitted  that 
they  bad  refused  to  accept  further  shipments 
of  com  under  tlieir  contract  with  tbe  plaln- 
tUf.  but  did  not  plead  a  rescission.  It  was 


their  oontentlw  on  tbe  trial  that  the  corn 
which  was  accei>ted  by  them  was  of  Inferior 
grade,  and  because  of  this  fact  and  the  fail- 
nre  of  plaintiff  to  deliver  within  the  stipu- 
ated  period,  ttiey  refused  to  accept  the 
balance  of  tbe  com.  It  a  vendee  has  ac- 
oqtted  a  portion  at  a  quantity  of  goods 
contracted  for,  and  th^  prove  inferior  to 
those  stipulated  for,  he  cannot  for  this  rea- 
aon.  refuse  to  accept  tbe  residue,  but  If  Uia 
residtte  prove  inferior,  be  msy  refuse  to  ac- 
c^  tbem.  Caben  v.  Piatt  89  N.  T.  848, 
25  Am.  Bep.  208.  ■  The  defendants  bad  coa- 
tracted  for  com  to  be  delivered  during  the 
numtbs  of  February.  Uarch,  and  April.  On 
March  23d  they  undertotft  to  countermand 
their  orders  for  com,  but  made  no  offer  to 
restore  such  com  as  had  previously  been 
received.  If  com  not  coming  iq>  to  warranty 
was  shipped,  it  could  be  summarily  rejected ; 
If  not  shipped  within  the  time  contracted  for, 
the  defendants  could,  tf  able  to  make  restl- 
tati<m,  elect  to  rescind  tbe  contract  or,  with- 
out retnmliv  any  of  the  com  lec^ved,  bold 
the  plaintiff  liable  for  all  proximate  dam- 
ages flowing  from  the  delay.  Com  under 
both  of  tbe  contracts  had  been  accepted,  and 
imtll  tbe  time  limited  within  which  delivery 
could  be  made  liad  expired,  the  plaintiff 
could  call  upon  tbe  defendants  to  accept  ad- 
ditional sUpmoito  of  com  oimiing  up  to 
warranty.  By  wnmgfnlly  refusing  to  for* 
ther  carry  out  the  contracte,  the  defendants 
subjected  themselves  to  a  suit  for  damages 
for  tbe  breach.  "If  a  purchaser  refuses  to 
take  and  pay  fbr  goods  bou^t  ^  sella' 
may  retain  them  and  recow  the  difference 
between  the  contract  price  and  the  market 
price  at  the  time  and  place  fw  delivery;  or, 
he  may  sell  the  pn^)erty,  acting  for  thin 
purpose  as  agent  for  the  vendee,  and  recover 
tbe  difference  betweoi  tbe  contract  price  and 
the  price  on  resale ;  or,  he  may  store  or  re- 
tain the  itroperty  Ua  the  vendee  and  sne  blm 
for  tbe  entire  price."  Glv.  Code  ^85,  i 
8551.  The  plaintiff  elected  to  resell  at  the 
risk  of  the  defendants,  after  giving  notice 
to  than  of  such  intention,  and  If  the  com 
was  in  good  faltii  resold  for  the  bigbeat 
price  that  could  be  received  for  It  the  plain- 
tiff was  mtitied  to  recover  the  dlffa«nce  be- 
tween tlie  amount  realized  and  the  contract 
price. 

4.  By  special  plea  tiie  defendante  asked 
that  they  be  allowed  to  recoup  damages  sus- 
tained by  tbem  by  reason  of  the  delay  of  the 
plaintiff  In  making  shl^ento  of  com,  wfaicb 
delay  required  tbem  to  shut  down  their  mill 
for  a  Isrge  portion  of  the  time  during  the 
numtbs  of  rd)ruazy  and  March.  If,  as 
averred  by  the  defendants.  It  was  within  tbe 
contemplation  of  the  contncUng  parties  that 
the  com  was  to  be  used  for  milling  purposes 
at  their  mill  In  I^It(m,  and  the  delay  In 
shipment  fOrced  them  to  shut  down  their 
mill,  the  damages  sustained  would  be  prox- 
imately caused  by  tbe  plaintUTs  breach  of 
covenant  to  supply  the  com  nacesscuT-  to 
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keep  the  mill  In  operation.   On  tbe  other 
iBBil,  If  the  plalnUlTs  contention  be  In  ac- 
cord with  the  truth,  the  defendants  were  not 
otttled  to  recoTer  for  any  losses  thus  saft- 
titaea,   because    tbey   expressly  waived  a 
strict  compliance   with  the  covenant  as  to 
time  of  shipment  and  Induced  and  brongbt 
ibOBt  the  delay,  first  by  directing  the  corn 
to  be  routed,  over  a  certain  line  of  railway 
Tblcb  conld  not  fnmlsh  a  sufficient  number 
of  cars,  and  snbBegoently  requesting  plaln- 
tUf  not  to  ship  «»Ter  a  limited  quantity  of 
com        week.    A  warranty  of  quality  does 
not  usually  extend  to  patent  defects,  unless 
Intottded  by  tbe  parties.   CIt.  Code  1895,  S 
3560;  30  Am.  &  Eng.  Enc  Lafr  (2d  Ed.)  160. 
A  vendee  who  bas  exacted  of  the  seller  a 
warranty  as  to  quality  and  knowingly  ac- 
cepts goods  deficient  In  the  qnaltty  warrant- 
ed, will  be  denied  to  subsequently  assert 
ttteir  defectlTe  quality.   His  duty  Is  to  re- 
ject the  article,  and  his  acceptance  with 
knowledge  of  the  defect  amounts  to  a  waiv- 
er of  the  warranty  as  to  such  defect  Miller 
T.  Moore,  supra.   There  la  no  duty  resting  up- 
on the  purchaser  who  has  bought  goods  un- 
der an  express  warranty  to  Inspect  the  ar- 
ticle purchased  or  exercise  care  In  discover- 
ing any  defects.    He  may  rely  on  the  con- 
tractual obligation  of  the  seller  that  he  will 
deliver  goods  of  the  quality  warranted.  Hal- 
tlwanger  v.  Tanner.  103  6a.  814,  29  S.  B. 
965:  Moultrie  Repair  Co.  v.  Hill,  120  Ga.  730, 
48  S.  E.  14S.   If  subsequently  to  acceptance 
the  buyer  discovers  that  the  goods  do  not 
«nne  op  to  the  warranty,  be  may  rely  on  the 
warranty  and  plead  partial  failure  of  consid- 
eration. Cir.  Code  1895,  f  8557.  provides: 
"After  acceptance  of  goods  purchased,  the 
iwrespmptlon  Is  that  they  are  of  the  quality 
ordered,  and  the  burden  Is  on  the  buyer  to 
prove  tbe  contrary.   Partial  payment,  with 
knowledge  of  tbe  defective  condition,  will 
not  estop  tbe  buyer  from  pleading  partial 
failure  of  consideration."   This  section  of 
tbe  Code  Is  but  a  codification  of  a  principle 
announced  in  Atklna  v.  Cobb,  50  Oa.  86, 
whldi  was  a  case  of  express  warrant.  In 
Cook  T.  Finch.  117  Ga.  541,  44      E.  95,  it 
was  held  that  this  section  of  the  Code  wari 
applicable  only  In  cases  of  express  warranty. 
Applying  these  principles  to  the  case  at  bar, 
If  tbe  purchaser  knew  that  the  com  was  not 
of  tbe  quality  contracted  for  and  accepted 
tbe  same,  such  acceptance  will  be  a  waiver 
of  tbe  warranty.   But  if  he  accepted  the 
sooda  without  inspection,  and  they  were  of 
defective  quality,  he  was  entitled  to  an 
abatement  In  the  purchase  price  for  the 
breach  of  warranty,  and  the  measure  of  dam- 
ages would  be  the  difference  between  the 
contract  price  and  the  actual  value  of  the 
goods.   Grier  v.  Railroad  Co.,  120  Ga.  855, 
47  &  E.  80&    It  was  not  Insisted  at  the  trial 
Uiat  there  were  any  latent  defects  in  the 

5.  Tbe  CAM  was  tried  upon  a  misconcep- 
tJcaot  the  lave  as  regarded  tbe  right  of  the 


defendants  to  claim  damages  on  account  of 
the  defective  condition  of  the  com  shipped 
to  them,  as  their  answer  discloses  the  fact 
that  they  knew  its  condition  before  accepting 
it,  waived  strict  compliance  with  the  war- 
ranty as  to  qnaltty,  and  merely  protested  to 
tbe  plaintiff  that  the  com  was  unfit  for  min- 
ing. If  the  defendants  wished  to  Insist  up- 
on tbe  express  warranty  that  the  com  should 
be  sound  and  dry,  under  these  drcmnstances 
they  should  Iiave  refused  to  accept  the  nine 
cars  which  were  loaded  with  com  which 
"was  wet,  soggy,  greasy,  and  unfit  for  mill- 
ing." Certainly  they  were  not  at  Uber^  to 
grind  such  com  Into  meal,  under  a  misdi- 
rected endeavor  **to  save  plaintiff  from  loss," 
and  then  hold  the  plaintiff  liable  tar  the 
disastrous  results  of  this  misadvaiture.  In- 
deed having  accepted  the  shipments  with 
knowledge  that  the  corn  was  not  sound  and 
dry,  the  defendants  are  not  In  a  position  to 
set  up  a  breach  of  the  warranty  as  to  quali- 
ty. Both  the  eighth  and  ninth  iMtragrapbs 
of  tbe  defendants'  Answer  should  have  been 
stricken;  for  the  plaintiff's  demurrer  clearly 
pointed  out  that  they  sought  to  recover  dam- 
ages; not  because  of  any  latent  defects  In  the 
corn,  but  because  of  a  patent  defect  of 
which  th^  had  actual  knowledge  before  ac- 
cepting the  BblpmentB  and  makliig  paymoit 
therefor. 

Judgment  reversed.  All  the  JnsUcea  coD' 
cor,  except  ITISH,  C.  J.,  absent 


SP&INGBB  r.  INDIANAPOLIS  BBBIWINO 
00. 

(Supreme  Court  of  Georgia.  Aug.  17,  190&) 

1,  Salx— Wabbantt  of  Quaott. 

Where  goods  of  a  certain  brand  and  quali- 
ty were  sold,  and  the  bayer  afterwards  ordered 
anotlier  shipment  of  the  same  brand  and  quality, 
which  order  was  accepted  and  the  goods  shipped 
thereon,  the  seller  warranted  the  last  abipment 
to  be  of  equal  qualitiy  with  the  first.  Halti- 
wanger  v.  Tanner,  29  S.  B.  965,  103  Ga.  314. 

[Ed.  Note.— For  cases  In  point,  see  vol  43, 
Cent.  Dig.  Sales,  if  769-771] 

2.  Saub  —  AcnoN  FOB  PuoB  —  DxRuns  — 
Abatkmznt  OF  Paicx. 

If,  after  acceptance  of  tbe  goods,  the  pur- 
chaser discovered  that  tbe  quality  was  inferior 
to  that  warranted,  he  conld  pleaid  partial  fail- 
ure of  consideration  to  an  action  for  the  pur- 
chase price,  and  would  be  entitled  to  an  abate- 
ment of  the  purchase  price  to  the  extent  et  the 
difference  between  the  purchase  price  and  the 
actual  value  of  the  goods. 

[Ed.  Note. — For  caBes  in  pohit,  see  voi.  43, 
Cent  Dig.  Sales.  »  1284,  1289,  973-977.] 

8.  Same— ExFRMS  Wabbautt— Effkot. 

An  express  warranty  exeindea  an  Implied 
warranty;  and  In  a  suit  to  recover  the  pnrcnasa 
price  of  goods  sold  under  an  express  warranty, 
with  a  plea  of  partial  failure  of  consideration, 
the  iasues  presented  are  whether  the  goods  de- 
livered were  of  the  quality  warranted,  and*  if 
not,  to  what  extent  the  pnrdiasa  xviea  Is  to  be 
abated. 

[Ed.  Note.— For  cases  In  point,  see  vol.  4^ 
Gent.  Dig.  Sales,  H  TOO,  761.  12^1202.] 
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4.  Sim— Waxteb  or  Wixunrr. 

If  tliere  are  defects  in  the  goods  dellTered, 
and  there  is  an  express  warrant?,  acceptance 
bj  the  boTer  with  knowledge  of  sodi  detects 
win  amount  to  a  waiver  of  the  wanuty.  Bo^ 
If  the  defects  are  not  discovered  nnol  after 
acceptance,  the  bayer  may  plead  snch  In  abate- 
meat  of  the  price. 

[Bd.  Note.— For  cases  In  point  aee  vol.  4& 
Cmt,  Dig.  Sales,  »  764^  8l7-^  lS14-12ia3 

B.  SAVS— EVIDBNOE. 

The  letters  referred  to  in  the  motion  for 
new  trial  were  propwly  admitted  in  evidenoe. 

(Syllabus  by  the  Court) 

Error  from  Cltr  Oonrt  of  Colnmbiu;  J.  L. 
Willis,  Jndgew 

Action  by  tbe  Indianapolis  Brewing  Oom- 
pany  against  F.  H.  Springs.  JjiOffneat  for 
plaintiff.  Defmdant  brings  error.  Reversed. 

Tbe  plaintiff  instituted  a  suit  declaring 
upon  an  op^  account,  and  exhibiting  a  bill 
of  particulars.  The  defendant  by  plea  de- 
nied the  indebtedness,  for  reasons  stated,  and 
set  up  a  contract  under  which  the  goods  were 
bought,  claiming  that  tbe  purchase  was  made 
by  sample  exhibited  by  the  agent  of  the  ven- 
dor, and  therefore  that  there  was  an  express 
warranty  that  tbe  quality  of  the  goods  should 
be  equal  to  that  of  tbe  sample;  that  as  a 
matter  of  fact  they  were  not  and,  because 
of  tbe  deflciency  In  that  respect  the  goods 
were  not  worth  the  contract  price,  for  which 
reason  the  amount  of  the  plalntlfTs  recovwy 
should  be  correspcmdingiy  reduced.  On  the 
trial,  tbe  plaintiff  introduced  evidence  prov- 
ing the  sale  and  delivery  at  the  price  stated, 
and  that  the  defendant  bad  ordered  from  the 
plaintiff  three  car  loads  of  beer  of  a  given 
grade  and  quality,  known  as  tbe  "Progress 
brand ;"  that  one  car  load  was  shipped  May 
10,  1902,  and  the  second  was  shipped  July 
19, 1902,  bat  tbe  third,  which  was  ordered  In 
May,  1903,  was  not  shipped  because  of  a  fail- 
ure to  pay  for  the  second.  There  was  do 
evidence  relative  to  the  exhibition  of  any 
sample  by  the  agent  of  the  vendor.  The  beer 
in  controversy  was  shipped  In  response  to 
an  order  as  follows:  "Columbus,  Oa.,  July 
17,  1902.  Indianapolis  Brewing  Ca,  Indian- 
apolis, Ind.  Ship  immediately  car  progress 
beer.  Check  en  route  to  cover  last  car. 
Route  car  same  as  last  F.  H.  Springer." 
There  was  a  letter  acknowledging  and  ac- 
cepting this  order  with  tbe  promise  that  the 
"car  will  go  forward  to-morrow."  This  Is 
the  whole  contract  relative  to  the  subject- 
matter  of  this  suit  The  record  discloses  no 
other  agreement  with  reference  thereto.  The 
car  was  shipped  on  July  19,  1902.  The  first 
shipment  was  saleable.  The  evidence  Is  con- 
fiictJng  as  to  the  second.  On  Sept^ber  2Sd 
defendant  wrote  making  complaint  as  to 
quality.  Plaintiffs  replied  and  asked  for 
samples,  which  do  not  appear  to  have  been 
furnished.  After  this  complaint  promises 
of  payment  were  made  by  letter,  and  also 
verbally  to  the  agent  of  plaintiff,  who  called 
on  defendant  After  purchase  of  the  second 
car,  def aidant  oitwed  a  copartnoshlp  styled 


"Reed-HoKbell  CraDpany,**  who  conducted 
tbe  buhuM,  and  tame  of  the  correspondence 
waa  in  tbe  name  of  that  copartnership.  The 
J1117  fonnd  for  tbe  plaintiff.  Tbe  defendant 
moved  for  a  new  trial,  which  was  denied, 
and  be  excepted.  In  addition  to  the  general 
grounds,  the  following  other  grounds  were 
taken  in  the  motion. 

(1,  2)  The  court  admitted  In  evidence  cer- 
tain letters  signed  Reed-Moschell  Company, 
whldi  were  objected  to  on  the  ground  tbat 
said  company  was  altogether  a  dlffwoit  paz^ 
ty  from  defokdant 

(8)  The  court  admitted  In  evidence  a  letter 
silked  by  plaintiff  addressed  to  F.  H.  Spring- 
er ft  0(k,  wiiicb  was  objected  to  on  the 
ground  fliat  it  waa  not  written  to  def^dant 
or  any  firm  of  which  be  was  a  member.  The 
letter  was  In  anbstance  as  follows:  "We  re- 
ceived yam  Und  order  through  our  Mr. 
Holtsclaw  tW  106  caakst  to  be  shipped  June 
1st  In  oar  branded  bottles.  We  will  be 
ready  to  ship  the  same  immediately  iqwn 
yonr  advice  Mr.  Holtsclaw  also  states  te 
us  ttiat  lie  agreed  to  allow  yon  ten  casks 
as  saniplei,  and  to  cover  the  few  casks  yen 
have  on  band  whldi  formed  a  sedlmoit. 
This  is  perfectly  satisfactory  to  ns  as  we 
desire  to  have  yon  handle  our  goods  again. 
We  want  to  build  iqi  a  large  trade  on  the 
same.  Ifr.  Holtzclaw  alao  states  to  us  that 
you  will  remit  the  balance  of  your  aceonnt 
on  the  20th,  which  is  satisfactory." 

The  court  erred  In  charging  the  Jury 
as  follows:  "Mr.  Springer  claims  that  be 
bought  this  beer  upon  tbe  representation  of 
the  brewing  company,  and  that  It  was  not 
suitable  for  the  uses  for  which  he  bought  It ; 
that  Is,  for  sale  by  him  in  his  business  as  a 
wholesale  and  retail  dealer  In  this  town" — 
because  *'there  was  no  snch  claim  made  by 
the  defendant's  plea  In  said  case,  the  de- 
fendant's plea  being  partial  failure  of  con- 
sideration, and  the  defendant  claiming  to 
have  boi]«ht  the  beer  upon  a  sample  and  up- 
on the  strength  of  purchases  of  flie  same 
goods  theretofore  made  by  him.** 

(S)  The  court  erred  in  charging  as  follows: 
"I  charge  yon  that  If  tbe  goods  were  bought 
generally  and  not  upon  an  express  warranty, 
the  purchaser  must  exercise  caution  In  detect- 
ing defects.  There  Is  a  duty  on  the  pur- 
chaser to  discover  any  defect  that  may  be  as- 
certained by  ordinary  diligence;  and  If  yon 
find  that  the  defendant  by  the  exercise  of 
ordinary  diligence  could  have  discovered  de- 
fects in  the  beer,  If  there  were  any  defects, 
before  the  beer  was  accepted,  then  I  diarge 
you  ttiat  the  defendant  would  be  estopped 
from  setting  up  snch  defects  as  a  defense" — 
because  tbe  diarge  was  "not  applicable  to  the 
case  under  consideration,  and  because  said 
charge  was  misleading  and  was  not  a  cor- 
rect rule  of  law  controllli^  Mie  Issues  made 
in  said  case,  and  because  said  charge  was 
otherwise  Illegal." 

i9i  The  court  erred  In  charging  as  follows; 
"It  la  diUmed  tbat  tbe  defendant  discovered 
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^  Wttls  wli«n  ttie  flnt  ear  of  beer  waa 
(pned,  ana  notwitbstandlng  theae  dafeeta, 
HEipted  It.  vaea  It  In  Ua  boatneaa,  and  after 
M  (BKOTerlnx  tlie  defecte  promlaed  In  writ- 
III  to  p«7  f  OT  Itf ' — beeanse  "no  mdi  claim 
m  made  by  ttie  pleadtnga  and  evidence  In 
•aid  cane;  amd  because  aald  cbarge  waa  not 
ftdluted  to  tlie  facta  and  laaae  In  aald  case; 
tndbeeuiae  It  la  otberwlae  lllegaL" 

(0  Tbm  co/art  erred  In  dkarglnf  aa  followa: 
1  dtarge  yoa  tliat  if  yen  btflere  frmn  the 
tMttDxniy  that  tbe  defendant  did  dlacovw 
tbe  defects  -when  tbe  beer  was  first  opened, 
yet  be  went  abead  sdllng  It,  nerer  offered  to 
letam  It*  and  afterwards  agreed  In  writing 
to  par  for  It,  yon  abonld  find  a  Terdlct  for 
tte  plalnttflT' — because  "It  la  not  tbe  correct 
rale  of  law  that  abonld  govem  In  the  case 
then  nnder  conalderatlont  and  becanae  aald 
charge  had  tbe  effect  of  entirely  withdraw* 
lug  tnm  the  conirideratlon  of  the  Jnry  the 
I      detendantra  plea  of  partial  faUore  of  con- 
1  ^deration.'* 

<8)  Tbe  oonrt  erred  In  charging  aa  follows: 
/  Took  and  see  If  Ifr.  Springer,  by  the  exer- 
/  dae  of  ordinary  car^  If  there  was  any  im- 
plied warranty,  conld  have  dlacorered  any 
def ecta  in  the  beer,  If  there  were  any  defecta 
In  it.  The  law  pats  that  duty  upon  blm. 
If  be  conld  have  foimd  them  ont  and  didn't 
do  It,  If  tbere  were  snch  defects  that  conld 
be  foand  ont,  he  would  be  estopped  from  set- 
tine  It  as  a  defense**— because  "It  Is  not 
a  oonect  rule  of  law,  becanae  It  had  the 
effect  of  eliminating  from  the  consideration 
oC  tS»  ivrj  the  defendanta  plea  of  failure 
<tf  oonalderatlon,  and  becanae  aald  charge  Is 
otherwise  111^1." 

(0)  Hie  court  erred  In  diargtng  as  follows: 
"If  he  actually  ^scovered  defects,  yet  still 
accepted  It  and  used  it  In  his  business  and 
afterwarda  agreed  to  pay  for  It,  then,  as  I 
fltated  to  yon  before,  you  sbonid  find  a  ver- 
dlet  tar  the  plalntltT' — because  'it  Is  not  a 
correct  rule  of  law  that  should  goTem  and 
control  the  Jury  In  arriving  at  a  verdict  In 
tbe  case,  and  eliminated  from  the  considera- 
tion of  the  jury  all  evidence  respecting  de- 
fiendanf  s  plea  of  partial  failure  of  consldera- 
tkm.  and  because  aald  tdiarge  la  otherwise 
mesaL** 

<10)  Hie  court  erred  In  charging  aa  follows: 
*nf  he  knew  at  the  time  he  accepted  these 
goods  that  they  were  defective,  they  were 
not  salted  for  tiie  pmi>oee  for  which  they 
were  bought,  yet  he  went  ahead  and  used 
them,  made  no  offw  to  return  them,  and 
agreed  In  writing  to  pay  for  than,  then  he 
conld  not  aet  that  up  as  a  defense" — because 
**tt  did  not  state  a  correct  principle  of  law, 
and  bad  the  effect  of  withdrawing  from  the 
consideration  of  the  jury  tbe  defaidanfs 
plea  of  partial  failure,  and  was  equivalent 
to  a  direction  of  a  verdict  In  favor  of  the 
plaintiff  In  the  amoont  sued  for,  and  because 
aald  cba^  waa  otherwise  illceal.** 

T.  T.  Miner,  for  plataitlff  In  error,  a  B. 
BatUi^  flir  defendant  la  atrw. 


ATKESBOHt  J.  Vnm  th»  evldaiee  In  fhlt 
case  It  appean  that  both  bnyer  and  seller 
nnderatood  that  the  shipment  of  beer,  fbr  the 
pnrchase  price  ot  which  thia  salt  waa 
broni^t;  was  to  be  (tf  tiw  aame  quality  as 
that  of  the  previona  car  loaid  beer.  TtOM 
amounted  to  an  socpress  warranty  of  the 
quality,  and  ttie  standard  vraa  the  grade  and 
qnall^  of  the  firat  shipment  Tbe  relative 
rights  of  tbe  parttea  are  stated  In  the  aec- 
ond,  third,  and  fourth  beadnotea.  The  court 
diarged  ttie  Jury  on  the  subject  of  Implied 
warranty;  and  In  tiila  he  erred,  because  an 
express  warranty  exdodes  all  Idea  of  an  lm> 
plied  warranty.  The  mlM  laid  down  In  the 
beadnotea  will  serve  aa  a  guide  hi  the  next 
trial.  In  connection  with  the  rullnga  hen 
made,  aee  Henderaon  Elevator  Company  t. 
North  Oeorgla  Milling  Company,  CC  a  BL  (MX 

Judgment  reveraed.  All  the  Justkas  com- 
enr,  ezoQpt  FISH,  a  abaent 


M.  B.  LAUCHHBIMBB  *  SONS  T. 
JACOBS. 

(Supreme  Oonrt  of  Georgia.    Aug.  JS,  1806;) 

1.  Bbplkvin  —  BuL  ~  OnxatiOHS  of  Law  — 
Tbotkb  —  Btidmcs— Cuaroic— SAuaDOH  — 
Sau  or  SAUPLsa. 

This  was  a  rait  for  the  recovery  of  the 
possession  of  personal  property  by  ball  In 
trover,  and  the  direct  and  dreumatantlal  evi- 
dence Introdaoed  was  sufficient,  upon  the  point 
tliat  ttie  all^ta  and  probata  most  agree,  to 
carry  the  case  to  tbe  Jury. 

(a)  Bnt  It  was  made  to  appear  farther,  from 
evidence  introduced  b;  the  plaintiffs,  tliat  there 
was  in  existence  a  universal  custom  by  which 
traveling  salesmen,  at  the  end  of  tlie  season, 
were  aatborized  to  sell  samples.  The  evidence 
upon  the  existence  of  snch  cnstom  was  une- 
quivocal and  uncontradicted.  This  beinx  so.  It 
was  in  the  province  of  the  conrt  to  bold,  as  a 
matter  of  law,  that  there  was  each  a  custom. 

(b)  And  it  being  made  to  appear  bj  one* 

3nlvoeal  and  uncontradicted  evidence  that  the 
efoidant  In  good  faith  bought  the  property  soed 
for,  at  the  end  of  the  season,  from  the  agents 
of  tbe  plaintlflb.  In  parBuance  of  the  universal 
cuBtom,  It  was  In  the  province  of  the  court  to 
hold,  as  a  matter  of  law,  that  the  agent  had  au- 
thority to  sell,  and  did  sell  to  the  defendant; 
and.  It  being  thus  made  to  appear  from  the 
plaintlfh'  evidence  that  the  defuidant  was  the 
owner  of  the  property,  the  court  did  not  err  br 
granting  a  nonsuit. 

2.  WirnsssER  —  Bxauihatioh  -•  Lbading 
Questions. 

Where  a  party  to  a  salt  calls  the  opposing 
party  to  the  stand  and  examines  blm  as  his 
witness.  It  Is  in  the  discretion  of  tbe  court  to 
refuse,  on  objection,  to  prohibit  counsel  for 
the  party  so  called  from  asking  leading  ques- 
tions on  cross-examination. 

[Ed.  Note.— For  cases  In  point,  ses  vol.  60, 
Oent.  Dig.  Witnesses,  1  989.] 

8.  Sans— Redibect  Bxaminatioit. 

Where,  mi  tbe  direct  examlnatiim  vt  a 
witness,  the  par^  calling  him  propounds  a  cer- 
tain qoeetion,  which  Is  answered,  and  counsel 
then  proceeds  to  examine  the  witness  on  other 
matters  and  finally  yields  the  witness  to  cross- 
examination  by  the  opposite  party.  It  Is  In  the 
discretion  of  the  oonrt  to  refuse  to  allow  the 
same  question  to  be  again  prooounded  to  the 
witness  on  the  redirect  examination,  and,  unlen 
I  thera  be  an  abnas  of  dtsctetion*  aneh  lef  osal 
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irlll  not  anthorlie  a  nTeraal  of  tbe  jadgment 
of  the  court. 

There  was  no  abuse  of  diteretion  in  this 
instance. 

[Ed.  Note.~For  cases  In  point,  see  vol.  50. 
Cent.  Dig.  Witnesses,  |  1005.] 

4.  Saicx— Incbiuinatiito  Evidence. 

The  manner  of  examination  of  witnesses  Is 
largely  In  the  discretion  of  the  court,  and  It 
Is  not  an  abuse  of  discretion  for  the  court,  in  a 
case  where  applicable,  and  in  response  to  re- 
peated requests  from  counael,  to  instruct  a  wit- 
ness that  he  need  not  answer  a  qaettion  tend- 
ing to  incriminate  himself,  unless  ha  desires 
to  do  so. 

[Ed.  Note.— For  cases  In  point,  sea  Ttd.  60, 
Cent.  Dig.  Witnesses,  S|  1047,  104S.] 

6.  Kbfuevih  —  Bail  Tboveb  —  Lcabilitt  ow 
Bond. 

Where,  in  a  salt  by  bail  In  trover,  the  de- 
fendant refnses  to  give  a  replevy  bond  to  the 
officer  seizing  the  property,  but  allows  the  same 
to  remain  In  the  hands  of  the  officer,  and  the 
plaintitTs  execute  a  bond  In  which  tbe  property 
Is  described  and  its  value  Is  stated,  and  the 
condition  is  for  the  forthcoming  of  the  property 
and  the  payment  of  the  eventual  condemnation 
money,  and  the  court,  after  the  grant  of  a  non- 
suit in  the  trover  case,  enters  a  Judgment  against 
the  plaintiffs  and  bondsmen  for  the  value  of  the 
property  as  indicated  In  the  bond,  such  judg- 
ment is  not  erroneous  upon  the  grounds  "that 
it  could  not  be  taken  nnUl  tbe  matter  had  been 
submitted  to  the  Jury  and  the  worth  of  the  goods 
proved,  and  on  the  further  ground  that  the 
bondsmen  had  not  been  sued,  and  Judgment  could 
not  be  entered  against  th«n  on  a  replevin  bond 
without  first  suing  tlum." 
(Syllabus  by  the  Coart) 

Error  from  Oily  Ooart  of  Atlanta;  H.  M. 
Beid,  Jndse, 

Action  l9  M.  H.  Lanchhelmer  &  Sona 
against  M.  Jacobs.  Judgment  for  defendant; 
and  plaintiffs  bring  error.  AfflrmeO. 

The  plaintiffs  asserted  title  to  certain  prop- 
erty, consisting  of  pants,  sack  coats,  overcoats, 
and  Jackets,  eadb  being  tagged  by  certain  nnm- 
bera,  and  alleged  that  tbe  defmdant  was  in 
possession  thereof.  The  defendant  denied 
that  he  was  in  possession  of  any  property  be- 
longing to  plaintiffs,  but  asserted  In  bis  plea 
tbat  tbe  plaintiffs  sued  out  ball  In  trover 
against  blm  for  tbe  property  sued  for,  and 
that,  upon  the  defendant's  declining  to  give 
bond,  the  plaintiffs  gave  bond  and  took  from 
the  custody  of  the  defendant  and  the  sheriff, 
on  October  8,  1008,  certain  overcoats  of  the 
alleged  value  of  $21C.S0,  and  certain  Jackets 
of  the  alleged  valne  of  $58.50;  the  plea 
showing  tbat  tbe  numbers  on  tbe  overcoats 
and  Jackets  corresponded  with  the  numbers 
on  tbe  overcoats  and  Jackets  described  In  tbe 
petition.  It  was  alleged  in  the  plea  that  tbe 
goods  so  takra  were  claimed  by  the  plain- 
tiffs, bat  tbat  fn  fact  they  belonged  to  tbe 
defendant  Tberetipon  a  Judgment  was 
prayed  against  the  plaintiffs  on  their  bond 
fttr  the  value  of  the  property  so  taken.  The 
replevy  bond  given  by  tbe  plaintiffs  was  pay- 
able to  John  W.  Nelms,  sheriff,  and  recited 
the  value  of  tbe  property  so  taken  from  the 
defendant  at  the  figures  already  stated,  and 
obligated  tbe  plaintiffs  to  produce  tbe  prop- 
erty («  canse  tbe  same  to  be  produced  to 


answer  tbe  Judgment  or  decree  that  might 
be  made  In  the  case,  and  likewise  to  pay  tbe 
eventual  condemnation  money,  whatever  It 
might  be.  On  the  trial  It  was  Insisted  by 
tbe  plaintiffs  that  they  had  establlsbed  own- 
ership of  the  goods,  by  reason  of  the  follow- 
ing facts :  They  bad  employed  one  Lane  as 
a  traveling  salesman  and  bad  delivered  to 
him  certain  goods  to  be  need  as  samptea.  It 
was  provided  in  tbe  contract  of  onployment 
tliat  the  samples  of  goods  In  the  possession 
of  Lane  were,  and  should  remain  at  all  times, 
tbe  property  of  tbe  plaintiffs  and  subject 
to  their  order.  It  was  shown  tbat  the  list 
of  goods  set  out  In  tbe  petition  corresponded 
to  tbat  which  was  delivered  to  Lane.  Lane 
testified  that  they  were  tbe  same.  It  was 
shown  tbat  the  defendant  knew  tbat  Lone 
was  the  salesman  of  tbe  plaintiffs,  and  that 
he  did  buy  an  Indefinite  amount  of  goods 
from  Lane,  and  tbat  the  sheriff  afterwards 
took  some  of  them  from  him.  Tbe  defendant 
knew  that  the  goods  purchased  from  Lane 
were  samples,  but  did  not  know  that  they 
were  samples  of  tbe  plaintiffs*.  It  was  sbown 
by  tbe  plea  of  tbe  defendant  that  tbe  num- 
bers on  the  overcoats  and  tbe  numbers  on 
tbe  Jackets  which  the  sheriff  took  correspond- 
ed with  the  numbers  on  the  overcoats  and  tbe 
numbers  on  the  Jackets  specified  In  the  peti- 
tion. It  was  sbown  by  tbe  evidence  tbat 
there  was  a  imlrersal  custom  of  trade  to  the 
effect  that,  at  the  end  of  eacb  season,  such 
agcuta  aa  Lane  bad  authority  to  sell  their 
samtdea;  that  In  this  case  the  sale  was  at 
tbe  end  of  tbe  season ;  and  tiiat  the  goods 
were  bought  in  good  faith  aa  samples.  Tbe 
court  gruited  a  mmsult,  and  thai,  upon  mo- 
tion of  oounad  for  the  dtfoidant,  entered  up 
Judgmoit  in  favor  of  tbe  defendant  against 
tbe  plalntUCa  on  their  bond  for  1274,  cov^ 
lug  the  value  of  the  goods  taken  tbe  plabi- 
tiffs  from  the  custody  of  tbe  sberUt.  Tbe 
plaintiffs  excepted. 

They  also  assigned  error  on  the  folllowing 
rulings:  During  tbe  progress  of  the  trial, 
tbe  plaintiffs  introduced  the  defendant  as 
a  witness,  and  upon  croas-eraminatlon  the 
court  permitted  tiie  counsel  for  the  defendant 
to  propound  certain  questions  which  were 
objected  to  by  the  plaintiffs  upon  tbe  ground 
tbat  they  wer4  leading.  While  Interrogating 
the  defendant,  connsel  fbr  tbe  plaintiffs  ex- 
hibited to  blm  tbe  list  of  goods  attached  to 
the  petition,  and  asked:  **I  wilt  aA  yon 
again,  Mr.  Jacobs,  If  you  will  swear  that 
you  did  not  receive  those  goods?"  Upon  ob- 
jection by  counsel  for  tbe  defendant,  the  court 
refused  to  allow  tbe  question  to  be  answered, 
upon  the  ground  that  tbe  witness  bad  gone 
Into  the  matter  upon  direct  examination,  and 
had  answered  tbat  he  conld  not  It  appeared 
from  tbe  evidence  already  delivered  by  tbe 
witness  that  he  had  been  handed  a  list  of 
goods  set  out  in  tbe  plaintiffs*  petition,  and 
asked  "wbetber  ae  not  they  wwe  the  goods 
bought  by  liim  from  Lane."  He  stated  that  be 
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did  not  know  whether  they  were  the  sune 
fines  or  not,  but  that  he  botiKht  several  coata 
and  boys*  Jadceta  from  Mr.  Lane.  He  did  not 
remember  bow  many  he  booffbt;  whether 
there  were  SO,  25, 10,  or  S.  He  did  not  recol- 
lect, except  there  were  several.  He  could 
aot  testify  as  to  the  number  of  coats  or  Jack- 
ets, nor  what  the  aheiifT  did  take.  He  testi- 
fied that  the  sheriff  took  from  him  a  number 
of  overcoats  which  he  purchased  from  Mr. 
Lane,  and  exhibited  a  memorandum  of  the 
goods  taken  from  blm  by  the  sherUT,  which 
memorandum  was  given  him  by  the  sheriff. 
The  plaintiffs  contend  that  the  court  erred 
In  its  milng,  upon  the  ground  that  the  ques- 
tion **liad  never  been  asked,  and  the  witness 
bad  not  answered  It  speclflcally,  but  that  ^e 
witness  had  avoided  giving  a  speciflc  answer 
thereto."  J.  H.  Lane  was  called  as  a  wltr 
oesB  by  the  plaintiffs,  and,  when  he  was  In- 
troduced, counsel  for  the  defendant  stated 
to  the  court  that  the  defendant  was  sued  for 
goods  purchased  from  tlie  witness,  and  that 
the  only  theory  upon  which  the  plaintiffs 
could  recover  would  be  that  the  witness  was 
guilty  of  a  crime  In  selling  the  goods,  and 
requested  the  court  to  instruct  the  witness 
that  he  need  not  answer  any  qnestlons  which 
would  tend  to  Incriminate  himself.  The 
court  instructed  the  witness  as  requested. 
During  the  pTOgress  of  the  examination,  the 
counsel  for  the  defendant  several  times  In- 
terrupted and  requested  the  court  to  In- 
struct the  witness  that  be  need  not  answer 
any  question  that  would  Incriminate  himself, 
unless  he  desired  to  do  so.  The  plaintiffs 
conteid  that  the  court  erred  In  permitting 
the  interruptions  referred  to,  and  In  repeat- 
ing the  instructions  to  the  witness  as  re- 
querted. 

Uaywm,  Hill  &  McOlU,  for  plalntlfls  in 
error.  Slaton  ft  PhlUips,  tor  defendant  In 
«Tor. 

ATKINSON,  J.  This  Is  a  suit  In  tro- 
m.  The  question  is  one  Involving  title  to 
certain  personal  property.  The  plaintiffs  as- 
sert title  to  certain  pants,  sack  coats,  over- 
coats, and  jackets,  set  forth  in  their  i>etltlon, 
bearing  certain  numbers  as  marks  of  Identi- 
fication. The  burden  of  proof  Is  upon  the 
plataitlffB  to  establish  their  title.  It  appears 
that  Lane  was  a  traveling  salesman  of  the 
plalnttCfB.  and  that  the  plaintiffs,  reserving 
title  In  themselves,  had  delivered  Into  the 
possessloD  of  l4ane,  to  be  used  as  samples, 
the  identical  goods  which  are  described  in 
tbe  petition.  There  was  no  direct  evidence 
as  to  what  disposition  Lane  made  of  these 
goods,  except  that  a  part  of  them  were  re- 
turned to  the  plalntlfFs  by  blm.  But  it  was 
Bbown  that  Lane  sold  some  indefinite  quan- 
tity of  goods  to  tbe  defendant,  that  he  was 
known  by  the  defendant  to  be  the  plaintiffs* 
Mcnt  and  that  the  goods  purcliased  were 
samples.  It  was  shown  by  tiie  defendant's 
answer  that,  when  tiie  ball-trover  proceeding 
vu  commenced,  the  sheriff  took  from  the 


possession  of  tbe  defendant  a  Urge  number 
of  overcoats  and  a  large  number  of  Jadcets, 
and  that  the  numbers  thereon  corresponded 
with  tbe  numbers  on  the  overcoats  and  Jade- 
ets  described  In  the  plaintiffs'  petition.  Lane 
testified  that  the  goods  described  In  the  peti- 
tion were  the  same  as  those  which  bad  been 
delivered  to  him  by  the  plaintiffs.  On  the 
question  of  the  probata  corresponding  with 
the  allegata,  the  facts  and  circumstances 
above  enumerated  were  sufficient  to  carry 
the  case  to  the  jury. 

But  It  was  contended  that,  tbongh  the 
goods  may  have  been  originally  the  property 
of  the  plalotUh,  yet  tbe  plaintiffs  had  placed 
them  in  tbe  bands  of  their  agent,  who,  under 
a  prevailing  and  universal  custom  of  the 
trade,  at  the  end  of  tbe  season  had  sold  th^ 
to  tbe  defendant,  an  Innocent  purchaser,  and, 
for  that  reason,  the  plaintiffs  should  not  be 
allowed  to  recover  them.  It  Is  stated  in 
Clark  ft  Skyles  on  the  law  of  Agency  (sec- 
tLoa  68):  "Proof  of  the  custom  and  usage 
in  a  particular  business  cannot  be  suffi- 
cient, without  anything  more,  to  show  tbat 
the  relation  of  principal  and  agent  exists; 
but  such  proof  may  be  material,  when  the 
fact  of  agency  Is  otherwise  proved,  or  ad- 
mitted, to  show  what  the  contract  of  agency 
was,  and  to  show  the  extent  of  tbe  agent's 
authority.  When  the  rights,  duties,  and  lia- 
bilities as  between  an  acknowledged  agent 
and  his  principal  are  in  question,  or  when 
the  authorit;^  of  an  acknowledgedged  agent 
to  do  a  particular  act  or  make  a  particular 
contract  Is  In  question,  an  established  custom 
or  usage  In  tbe  particular  business  or  place 
may  be  proved  and  taken  Into  ctmslderatlon, 
eltber  for  the  purpose  of  construing  the  con- 
tract of  agency  as  between  the  parties,  or  for 
the  purpose  of  determining  tbe  extent  of  the 
agent's  authority;  for,  unless  expressly  ex- 
cluded, such  a  custom  or  usage  enters  Into 
a  contract  of  agency,  as  It  does  Into  other 
contracts,  and  also  enters  Into  the  authority 
of  the  agent  as  respects  persons  dealing 
with  him.  Of  course,  as  between  the  parties 
themselves,  and  as  against  persons  with  no- 
tice, the  principal  may.  by  his  Instructions 
to  the  agent,  exclude  customs  and  usages, 
however  well  established.  But  such  secret 
Instructions  cannot  be  set  up  against  per- 
sons dealing  with  tbe  agent  without  notice 
of  them;  for  they  have  a  right  to  assume. 
In  the  absence  of  notice  to  tbe  contrary,  that 
the  agent's  authority  Is  in  accordance  with 
established  customs  and  usages.  •  *  • " 
See,  also,  Thompson  v.  Douglass,  64  Oa.  S7. 
Applying  this  rule  to  the  case  at  bar,  it  ap- 
pearing from  the  evidence  that  Lane  was 
the  agent  of  the  plaintiffs.  It  !s  competent  to 
inquire  Into  the  universal  custom  oi  trade 
for  the  purpose  of  determining  what  author- 
ity Lane  bad  for  making  a  disposition  of  the 
pereonal  property  in  controversy.  Only  one 
witness  testified  on  the  subject  of  tbe  custom  - 
of  trade.  His  testimony  was  clear  and  tm- 
eqnivocal  that  It  was  a  universal  custmn 
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that  salesmen  such  as  Lane,  at  the  end 
of  tbe  season,  had  the  right  and  anthorltr 
to  sdl  and  dispose  of  samples,  as  was  done 
b7  Lane  In  this  case.  The  evidence  Itself 
was  nneqalTocal,  and  there  was  no  contra- 
dictory erldoice  or  circumstances  snffldrat 
to  raise  a  question  of  fact  for  submission 
to  a  jury.  The  testimony  upon  this  point 
clearly  made  prima  facie  proof  of  such  a 
custom  of  trade  as  would  give  Lane,  the 
agent,  the  authority  to  dispose  o^  the  goods. 
Under  these  circumstances,  It  was  for  the 
court  to  determine  as  a  matter  of  law  wheth- 
er or  not  there  was  proof  of  the  custom  of 
trade.  Had  the  matter  been  submitted  to  a 
Jury,  the  Jury  could  not  have  found  other- 
wise, because  their  verdict  would  have  been 
contrary  to  the  evidence,  and  the  judge 
would  have  been  obliged  to  have  set  it  aside 
because  no  othere  conclusion  could  be  drawn 
from  the  evidence  submitted.  It  Is  stated.  In 
22  Enc  PI.  &  Ft.  410,  that:  "Where  the 
facts  and  circumstances  by  which  it  Is  soi^ht 
to  establish  a  usage  or  custom  are  undlsput 
ed,  and  are  such  that  but  one  Intimate 
reasonable  conclusion  or  Inference  can  be 
drawn,  the  question  whether  such  usage  or 
custom  has  been  proven  Is  one  of  law  for 
the  court  Under  such  circumstances,  It 
cannot  be  left  to  the  Jury  to  determine  wheth- 
er the  usage  existed  or  what  operation  or 
force  must  be  given  to  It"  Under  this  view 
of  the  case,  the  court  was  authorized  to 
reach  the  conclusion  that  Lane,  the  agent 
had  authority  to  make  tbe  sale.  So.  If  the 
property  had  been  ascertained  to  be  the  same 
which  the  plaintiffs  had  delivered  to  Lane, 
the  agent,  they  cannot  recover,  because  It 
further  appears  from  their  own  proof  that 
under  the  universal  custom,  a  sale  of  the 
goods  were  made  by  their  agent  by  due 
authority.  It  follows,  therefore,  that  the 
court  did  not  err  in  granting  a  nonsuit 

2.  Vrhere  a  party  to  a  suit  calls  the  op- 
posing party  to  the  stand  as  a  witness.  It  is 
within  the  discretion  of  the  Judge  to  refuse, 
CO.  objection,  to  prohibit  the  counsel  for  the 
opposing  party  from  asking  leading  questions 
on  cross-examination,  and  tbe  fact  that  the 
court  allowed  tbe  cross-questions  complained 
of  in  tills  case  does  not  show  such  an 
abuse  of  discretion  as  to  authorize  the  grant 
of  a  new  trial.  Glv.  Code  1890,  H  6288, 
6290;  Cade  r.  Hateher,  72  6a.  859. 

8.  On  tike  direct  examination,  a  list  of 
goods,  whicb  was  attached  to  tbe  plalntifftT 
petition,  was  exhibited  to  the  witness,  and 
be  was  asked  the  question  whether  or  not 
they  were  tbe  goods  bougbt  by  him  ftom 
Lane.  After  be  was  asked  this  question, 
further  questions  were  propounded  to  him  on 
different  lines,  and  finally  be  was  turned 
over  to  tiie  opposite  side  for  cross-«camina- 


tlon.  After  the  cross-examination,  the  party 
introducing  the  witness  again  exhibited  the 
same  Uat  of  goods  to  the  witnras,  and  said: 
"I  will  ask  you  agato,  Mr.  Jacobs,  If  yoa 
will  swear  that  you  did  not  receive  those 
goods?"  As  will  be  seen  by  comparison,  tbe 
two  questions  are  substantially  the  same. 
The  witness  had  answered  that  he  did  not 
know  whether  or  not  he  had  bou^t  any  of 
the  goods  which  were  described  In  tiie  peti* 
tion,  and  it  was  not  any  abuse  of  discretion 
for  the  court  to  refuse  to  allow  ttie  same 
question  answered  again.  If  additional  quea* 
tions  had  been  asked  tending  more  thorough- 
ly to  sift  tbe  information  of  the  witness,  the 
court,  with  some  profit  might  have  allowed 
them  answered;  but  no  additional  question 
was  propounded,  and  we  cannot  assume  what 
other,  if  any,  question  was  desired  to  be  pro- 
pounded, and  cannot  reverse  the  Judgment  of 
the  court  below  upon  a  nillng  which  was  not 
made.  Again,  If  the  defendant  had  answered 
that  he  had  bought  from  Lane  the  Identical 
goods  which  were  described  in  tbe  petition, 
that  would  not  have  aided  the  plaintiffs,  be- 
cause the  case  really  turned  against  tbe 
plalntifCs,  not  for  the  want  of  proper  identifi- 
cation of  the  goods,  but  on  account  of  the  prft- 
vailing  universal  ctistom  already  discussed. 

4.  The  manner  of  examination  of  witnesses 
Is  largely  In  the  discretion  of  the  court  nnd 
it  Is  not  reversible  error  for  the  court  to 
allow  counsel,  during  tbe  examlnatitm  of  a 
witness,  to  repeatedly  request  the  court  to 
instruct  tbe  witness,  nor  for  tbe  court  to 
BO  instruct  the  witness  that  he  need  not 
answer  incriminating  questions  unless  be 
desired  to  do  so. 

6.  In  the  bill  of  exceptions,  tbe  Judgment 
of  tiie  court  roidered  against  tbe  plaintiffs 
and  their  bondsmen  for  the  value  of  the  prop- 
erty r^levled  by  the  plaintiffs  was  excepted 
to,  "on  tbe  ground  that  it  could  not  be  takm 
until  tbe  matter  bad  been  submitted  to  a 
Jury  and  tiie  wtfftb  of  the  goods  proved,  and 
on  the  further  ground  that  tbe  bondsmen 
bad  not  be«i  sued,  and  Judgment  could  not 
be  entered  against  them  on  a  replevin  bond 
withont  first  suing  them."  There  were  no 
other  e»!qptlmia  to  that  Judgment  These 
exceptions  were  not  well  taken.  There  was 
no  issue  to  be  presented  to  a  Jury.  The 
btmd  which  tbe  plaintiffs  made  ^edfied  the 
article  which  was  taken,  and  the  value  there- 
of. The  Judgment  of  tiie  court  was  merely 
upon  tbe  uncontradicted  state  of  facts  as 
presented  tiie  plaintiffs  tbenudves.  It 
was  not  necessary  to  institute  a  separate 
suit  agidnst  tbe  bondunen.  See*  in  this  c(m- 
nectiott,  Thomas  r.  Price,  88  Ga.  533, 16  S.  B. 
U;  Waldrop  t.  Wolff,  m  Ga.  620^  40  8.  SL 

8sa 

Judgment  affirmed.  All  tbe  Justices  con- 
cur, meept  FISH,  O.  J^  absent 
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^pKBM  Court  of  Georgia.  Aug.  IT,  1006.) 
t  Adtebu  Posaxssion  —  ConaTBUcriTB  Pos- 

SESBIOIf. 

ConstmctiTe  pome— ion  of  landi  Is  where 
t  ^OKHi  haring  paper  title  to  a  tract  of  land 
it  in  actnal  poMmston  of  only  a  part  thereof. 
In  such  case  the  law  constmea  the  possession  to 
extend  to  the  Imnndary  of  the  tract.  Hence  ad- 
jacent owners  may  be  in  constructive  possessioa 
-of  the  same  land,  being  Included  In  the  bound- 
aries of  e«eb  tract  In  such  cases  no  prescrip- 
tion can  arise  in  faror  of  either,  bnt  the  rights 
of  the  parties  wfll  be  determined  according  to 
the  inperloritT  of  the  one  titls  or  the  other  aside 
fnnn  sodi  prescription. 

[Ed.  Note< — For  cases  In  point,  see  toL  1, 
Cent  Dig.  Adrerse  Possessioo.  H  &47-C74.1 

2.  Saxb  —  GoLOB  or  TiiUB— Ditib  UirinB 

Wnx. 

A  derbo  of  land  under  a  will  duly  recorded 
may  gire  color  of  title. 

8.  Saiik 

A  devise  In  a  will  duly  protMted  and  re- 
corded, whereby  a  testator  left  to  his  two  sons 
"all  <tf  my  lands,"  contained  a  sufBclent  descrip- 
tion to  operate  as  color  of  title  to  land  in  the 
eoonty  of  his  residence  to  which  he  had  recorded 
deeds,  and  which  formed  a  part  of  a  plantation 
known  by  his  name,  and  ot  which  he  died  In 
poaicnslon. 

4.  Tekavot  ir  Cohuoh  —  Advebsi  Posbkb- 

BIOH, 

There  can  be  no  advecse  posseaslon  against 
a  co-tenant  until  actual  ouster,  or  exclusire  poe- 
sosim  after  dmand,  or  express  notioe  ad- 
vene  possession. 

[Ed  Note. — F<w  cases  in  point,  see  toI.  46, 
Ctat  Dif .  Tenancr  in  Common.  {{  42-62.} 

Si  Savb— OnaTKB  or  Co-Tekant. 

Wha«  one  of  two  co-tenants,  each  of  whom 
owned  ft  half  interest  in  certain  land,  gave  a 
mortnge  to  ft  third  person,  describing  the  en- 
tire Ettorest  in  the  land,  and  such  mortgage  was 
foreclosed,  and  the  land  sold  at  sheriff's  sale, 
after  which  the  sheriff  took  the  purchaser  to 
the  land,  which  was  vacant,  and.  merely  looking 
at  It  or  pointing  to  it,  informed  the  purchaser 
that  bB  delivered  It  to  him,  this  alone  would 
not  conatitute  such  an  ouster  as  would  put 
the  co-tenant  on  notice  and  famish  a  startiui 
point  from  which  prescription  would  begin  to 
nm  against  htm. 

6.  TBIAI/— DlBECTIHO  VkBDICT. 

There  being  some  conflict  in  the  evidence 
as  to  whether  actual  possession  was  taken  by  the 
Durchaser,  or  to  what  extent,  or  for  how  long 
held,  and  as  to  the  nature  and  cliaracter  of  pos- 
session claimed  by  the  respective  parties,  it  was 
«rror  for  the  court  to  direct  a  vwdict  lia  favor 
of  the  defendant. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  381-389.] 

(Syllabaa  by  the  Court) 

Error  from  Superior  Court,  Early  County; 
H.  a  Sheffield.  Judge. 

Action  by  T.  B.  Harriss  and  A.  D.  HarrlsB 
against  S.  T.  Howard.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Re- 
Tersed. 

On  March  12,  1903,  T.  B.  HarrlsB  and  A. 
B.  HarrlBS  brought  ejectment  against  S.  T. 
Howard  for  lot  of  land  No.  148  in  Barly 
county.  The  evidence  showed  that  Joshua 
HarrlM  died  In  posaeafdm  of  the  land,  and 
that  what  ma  known  ai  tibs  Joalma  Harrin 


plantation  comprised  lots  Nos.  101,  103,  187. 
139,  140,  142,  14S,  178,  182,  183,  218,  219 
In  Early  county.  Recorded  deeds  to  some 
of  the  loU  (Nob.  142, 143,  139.  and  140)  were 
tntrodnced  in  evidence.  The  lota  Inunedlate- 
ly  connected  with  this  controversy  are  lot 
No.  143  (the  lot  Involved  In  the  snit),  the 
sontb  half  of  lot  No.  178,  which  adjoins  It 
on  the  west,  No.  142,  which  adjoins  It  on  the 
south,  No.  189,  which' is  east  of  No.  142,  and 
No.  140.  which  18  Bouth  of  No.  130.  Joshua 
HarrlsB  made  a  will  which  was  duly  re- 
corded on  Beptemlwr  2,  1S7S.  The  seventh 
Item  of  It  was  as  follows:  "I  give  and  be- 
queath to  my  sons,  H.  J.  HarrlBB  and  James 
Harriss,  *  *  *  all  of  my  lands  and  ap- 
purtmances  thereto  t>elongIng."  On  Novem* 
ber  8,  1902.  H.  J.  Harriss  made  a  deed  to 
T.  B.  Harriss  and  A.  D.  Harriss,  which  was 
recorded.  Th^  claimed  that  they  were  en- 
titled to  an  midivlded  half  interest  in  land 
lot  No.  148,  under  the  will  of  Joshua  Harriss 
and  this  conveyance.  There  was  also  some 
evidence  as  to  the  purchase  of  the  Interest  of 
the  estate  of  James  Harriss  after  bis  death 
by  one  of  the  plaintiffs;  bnt  this  need  not 
be  set  out  as  the  substantial  controversy  is 
as  to  an  undivided  Interest  The  defendant 
claimed  under  a  foreclosure  and  sale  under 
a  mortgage  given  by  James  Harriss.  whldi 
Included  not  merely  a  half  interest  In  lot 
143,  but  all  of  it  and  the  south  half  of  178. 
He  also  set  up  prescription  under  the  BherilTB 
deed. 

On  December  31, 1877.  James  Harrlas.  who 
presumably  was  the  same  person  as  J.  M. 
Harriss,  executed  to  J.  J.  Bird  a  mortgage 
duly  recorded  and  covering  land  lot  No.  148 
and  the  south  half  of  lot  No.  ITa  It  was 
regularly  foreclosed,  and  the  land  was  sold 
by  the  sheriff;  his  deed  being  dated  Jnne 
S,  1883,  and  duly  recorded.  The  defendant 
testifled  that  the  sheriff  put  him  In  poBses- 
sion.  and  that  be  had  since  been  so;  that 
there  were  then  no  bouses  on  the  land,  and 
there  was  no  cultivation  of  it;  that  the  sher- 
iff rode  out  to  the  land  with  him  and  put 
him  In  possession  by  showing  it  to  him 
and  turning  it  over  to  him.  On  the  subject 
of  occupancy,  he  further  testifled:  There 
were  no  houses  or  cuitiTatlon  or  other  occu- 
pation of  the  land  until  about  1892,  when  ha 
built  a  house  on  the  south  half  of  lot  Ho. 
178.  and  bis  tenant  moved  into  It  and  culti- 
vated some  patches  on  that  lot;  but  there 
waB  no  actual  possession  of  lot  No.  143.  In 
1890  and  1890  another  person  became  tenant 
and  had  a  patch  of  about  20  acres  on  the 
eastern  portion  of  that  lot  No.  143  and  a 
small  patch  on  the  western  portion  of  It  but 
lived  and  farmed  chiefly  on  lot  No.  178.  In 
1897  the  land  was  sold  to  one  Munger;  but, 
after  keeping  It  for  two  years,  he  failed  to 
pay  for  It  and  surrendered  his  possession 
and  bond  for  title.  He  lived  on  the  south 
half  of  lot  No.  178,  built  a  plank  fence  on 
lot  No.  14S,  and  cultivated  a  portion  of  It 
Badi  year  aftw  Munger  left  the  place  was 
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rented  oat  In  1890  the  tenant  cnltlTated 
some  of  tiie  land  on  lot  No.  143.  In  1900  de- 
foidant  could  not  sa^  positively  ttiat  tbe 
tananta  coltlyated  any  part  of  lot  No.  148. 
In  1901  the  tenant  did  bo.  In  1902  the  wl^ 
ness  could  not  eay  jrart  of  tot  No.  148  was 
cnltlTated.  All  of  these  tenants  Ured  on 
the  south  half  of  lot  No.  178,  and  had  the 
option  of  coltlTatinK  lands  upon  lot  No.  148, 
If  they  desired  to  do  so.  The  occnpancy  of 
the  house  and  field  In  the  south  half  of  lot 
No.  178  has  been  continuous. 

One  of  the  plaintiffs  testified  in  regard  to 
tbe  possession.  In  bri^  as  follows:  The  lot 
In  dispute  was  a  part  of  his  grandfather's 
plantation.  After  the  deatii  of  the  latter  the 
place  was  turned  out  into  old  fields,  and  there 
were  no  bouses,  fences,  cultivation,  or  other 
acts  of  actual  possession  oerdsed  over  it 
by  any  one  until  Hunger  built  a  fence  and 
cultivated  a  small  field  on  it  hi  1897.  This 
fence  remained  about  a  year,  and  was  torn 
down;  and,  while  tenants  of  the  defendant 
had  cnltlTated  patches  on  the  lot  In  dispute 
occaslcmally  since  1888,  there  had  never  been 
any  continuoiu  occupancy  of  it,  nor  had 
there  been  any  cultivation  of  it  by  any  one 
during  several  of  the  last  seven  years  prior 
to  the  brtngins  of  this  suit  When  Hunger 
boilt  the  fence,  he  was  notified  that  H.  3. 
Haniss  owned  a  half  interest  In  tbe  lot, 
and  80  also  vnis  the  defendant  Neither 
H.  X  Harrlss  nor  these  plaintiffs  claimed 
any  interest  In  lot  No.  178.  There  had 
never  heea  any  division  of  the  planta- 
tion, except  as  to  lota  Nob.  178  and  188, 
In  which  H.  J.  Harriss  sold  bis  Interest 
After  H.  3.  Harrlss  couTeyed  the  laud  to  tbe 
plaintiffs  in  190%  one  ct  them  went  Into  pos- 
session  of  a  portion  of  it  and  cultivated  it 
during  the  years  1908  and  1904.  H.  J.  Har- 
ries had  a  tenant  who  cultivated  land  on 
lot  No.  140  tat  10  years  or  more,  and  prior 
to  that  time  he  bad  other  tenants.  As  to 
lot  No.  142,  which  adjoined  the  hind  in  dls- 
inite,  the  co-tenant  of  H.  J.  Harrlss,  namely 
J.  M.  Harrlss,  In  his  lifetime,  and  his  chil- 
dren after  hUi  death,  cultivated  a  field  con- 
tinuously,  with  tiie  exception  of  a  few  years, 
not  more  tiian  four  or  fire,  erer  since  the 
death  of  Joshua  Hanciss  up  to  about  tour 
years  before  tbe  trial,  wbea  the  plaintlfta 
bought  tbe  interest  of  the  estate  of  J.  M. 
Harries,  he  haviiig  died,  and  they  have  been 
In  possession  ot  land  and  cnlUvatiiv  the 
field  on  No.  142  erer  staic&  On  the  close  of 
tbe  plaintifli^  evidence,  tbe  judge  directed  a 
verdict  tta  the  defendant  and  the  plaintiffs 
excepted. 

A.  G.  Powell,  for  plaintiffs  In  error.  W. 
D.  Kidder,  for  defendant  In  error. 

LUMPKIN,  3.  (after  stating  the  fore- 
going facts).  As  to  the  actual  possession  of 
the  lot  of  land  involved  In  the  controversy, 
M  any  part  of  it  there  was  clearly  a  conflict 
in  the  eTid«ice.  In  addition  to  this,  the 
plainttfb  claimed  that  Joshua  Harrlss  de- 


Tlsud  his  lands  to  hU  two  sons;  tbat  tliey 
had  acqidred  the  Interest  of  one  of  these 
sons;  and  that  th^  and  those  under  whom 
they  claimed  had  been  In  contlnuoas  posses- 
sion of  lot  No.  148,  by  being  in  actual  posses- 
sion of  some  of  the  adjoining  land  which 
formed  a  part  of  the  Joshua  Harrfss  pluita- 
tiou.  The  defoidant  claimed  a  prescripttTe 
titie  under  a  sh«1ff's  deed,  which  included 
lot  Na  143  and  the  south  half  of  lot  Na  1781, 
whidi  adjoins  It  Aside  ^m  tbe  contentitm 
as  to  possession  of  a  part  of  lot  No.  148,  he 
contended  tbat  he  had  been  in  actual  posseft- 
slon  of  the  south  half  of  lot  No.  178,  and  that 
thus  his  prescrlptiTe  title  had  ripened.  If 
the  conflict  In  the  eTldence  In  r^rd  to  ac- 
tual possession  at  times  of  a  part  of  tiie  land 
lot  in  dispute  Is  material,  the  presiding  judge, 
of  course,  ored  in  dtrectii^  a  rerdlct  If 
this  be  disregarded,  under  the  undisputed 
eTldence  tbe  vrlll  under  which  the  plaintiffs 
claimed,  and  the  deed  under  vrtilch  defendant 
daimed,  each  coTered  the  Interest  in  contro- 
versy; and  each  party  assayed  oonstracttve 
possession  of  the  particular  lot  or  intoest  In 
It  by  reason  of  possession  of  land  claimed  to 
be  Included  In  his  paper  color  adjacent  to 
that  in  controversy,  or  forming  with  It  part 
of  a  general  tract  It  Is  true  tbat  lot  No.  140 
does  not  Immediately  adjoin  lot  No.  143,  but 
therp  Is  enough  evidence  In  regard  to  It  and 
lot  No.  142  to  Indicate  the  case  Just  stated. 

Section  S586  of  the  CWil  Code  of  1805  Is  as 
follows:  "Constrnctive  possession  of  lands 
Is  where  a  person  having  paper  title  to  a 
tract  of  land  is  In  actnal  possession  of  only 
a  part  thereof.  In  such  a  case,  the  law  con- 
Btrnes  tbe  possession  to  extend  to  tbe  bound- 
ary of  the  tract.  Hence,  adjacent  owners 
may  he  in  constructive  possession  of  the 
same  land,  being  included  In  the  boundaries 
of  each  tract  lu  such  cases,  no  prescription 
can  arise  in  favor  of  either."  Grimes  v.  Rag- 
land,  28  Oa.  123,  127.  Outside  of  this  state, 
It  has  been  declared  by  several  conrts  that: 
""WTiere  two  patents,  grants,  surveys,  deeds, 
or  other  conveyances  are  conflicting,  eacii  in- 
cluding land  which  the  other  purports  to 
convey,  and  the  senior  claimant  is  In  actual 
possesion  of  some  part  of  the  land  lying 
within  bis  grant,  but  not  within  the  Inter- 
lock, possession  by  the  Junior  claimant  of 
a  part  of  the  tract  Included  in  his  convey- 
ance outside  of  the  iDterlock  or  lap  gives  blm 
no  constracUve  possession  of  lands  lying 
therein."  1  Cyc.  1131,  and  citations;  White 
V.  Bnmley,  61  U.  S.  (20  How.)  235, 16  L.  Ed. 
886;  White  v.  Ward,  35  W.  Va.  418,  18  S.  B. 
22;  Elliott  V.  Cumberland  Coal  &  Coke  Co., 
109  Tenn.  740,  71  S.  W.  749.  A  devise  of 
land  under  a  will  duly  recorded  may  s^ve 
color  of  titie.  1  Cyc.  1099,  and  note.  On  tbe 
subject  of  color  of  title,  see  Street  v.  Collier, 
118  6a.  470,  ^  B.  B.  294.  As  to  the  suffi- 
ciency of  the  description  of  the  land  In  tbe 
will,  it  Is  said,  In  Crawford  t.  Vemer,  122  Oa. 
816^  60  S.  E.  968,  referring  to  a  deed:  "And 
vrhen  It  can  be  gathorad  from  the  words  em- 
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plowed  In  a  deed  tliat  tlie  lotendm  of  tbe 
fitntor  wai  to  convey  tbe  wbole  of  tbe  tract 
owned  by  him,  erra  a  vague  deecrlptlOD  of 
tbe  same  will  anfllce,  If  by  competent  parol 
CTldence  its  predae  location  Is  capable  of  as* 
certalomeat,  and  Its  Identity  can  thus  be  es- 
tabHsbed."  It  was  beld  that  descrlptiTe 
words  very  similar  to  tbose  now  considered 
were  snfflcienL  Flannery  t.  Hlghtower,  07 
Ga.  582.  6QS,  26  8.  EI  371(6);  Prlester  v.  Mel- 
tun.  123  Ga.  876»  51  &  B.  830.  Descriptions 
qnlte  aa  general  as  that  here  Involved  bave 
been  sustained  where  the  property  could  be 
Identified  and  the  description  applied  to  It  by 
parol  evidence.  See  Jones  on  Real  Property, 
i  348;  Henley  v.  Wilson.  81  N.  G.  406 ;  Carson 
T.  Ray.  62  N.  C  600,  78  Am.  Dec.  267;  Petti- 
grew  V.  Dobbelaar,  03  Cal.  390;  Harmon  v. 
James.  7  Smedes  &  M.  (Miss.)  111.  46  Am. 
Dec.  298;  Prettyman  v.  Walston,  34  111.  176; 
Jackson  t.  DeLancey.  11  Johns.  (N.  Y.)  S04. 

It  can  hardly  be  contended  that  a  devise 
by  a  testator  of  "all  of  my  lands"  is  not  suffi- 
cient to  carry  title  to  his  devisees  to  lands 
diown  to  answOT  that  description.  But  It  Is 
suggested  that,  though  the  devise  was  sufflcl- 
ent  to  convey  title,  it  was  Insnfflclent  to  ope- 
rate as  color  of  title.  We  recognize,  of  course, 
the  difference  between  a  will  and  a  deed,  and 
tbe  great  liberality  allowed  In  making  wills 
and  passing  title  by  them.  But,  if  we  look 
at  this  case  as  if  the  description  were  In  a 
deed.  It  would  seem  somewhat  peculiar  If  a 
description  were  soffldent  for  the  conveyance 
of  good  title,  but  Insnfflclent  to  constitute  ev- 
en a  semblance  or  color  of  title,  sufficient  to 
convey,  but  not  sufficient  to  purport  to  con- 
vey. Some  decisions  have  beld  tbat  the  de- 
scription to  constitute  color  must  be  as  com- 
plete aa  tbat  which  Is  necessary  for  a  convey- 
ance of  title  Hanna  v.  Palmer  (III.)  01  N.  B. 
1051,  56  L.  R.  A.  08.  It  has  been  said  that 
•the  same  degree  of  certeUity  was  required." 
Allmendinger  v.  McHle  all.)  60  N.  B.  517; 
LutreU  T.  WbltehMd.  121  Ga.  690. 40  S.  B.  601. 
Bat  no  case  has  come  to  tbe  writer's  notice 
wh«e  it  has  been  held  that  a  description  In 
a  deed  mnst  be  better  to  constitute  color  or 
semblance  of  title  than  to  convey  actual 
title.  To  what  eztrat  would  tbe  description, 
"all  of  my  lands,"  fn  the  devise  be  color  of 
title?  To  the  extent  that  certain  lands  were 
shown  to  fall  within  the  description,  **all  of 
my  lands."  How  Is  this  any  less  valid  than 
if  the  description  were  "my  home  place,"  or 
the  "place  where  I  reside,"  or  the  like?  Any 
(soch  description  must  be  adjusted  to  Its  sulv 
]ect-matter  by  extraneous  evidence. 

Tq  Bnsch  V.  Huston,  75  III.  343,  It  was  held 
that :  "Where  a  par^  In  possession  of  land, 
of  which  bis  wife  is  seised,  as  heir,  of  an 
undivided  part,  tekes  a  quitclaim  deed  from 
one  of  tbe  other  belra.  who  is  seised  of  an 

AQdivided  fonrtb  thereof,  and  who  simply 
released  and  quitclaimed  all  his  right,  title. 
BQd  Interest,  sncb  deed  will  constitute  good 
color  and  claim  of  title  to  tbe  extent  of  the 
rantor^  tnterest,  bat  no  further."  In  Hol- 


brook  V.  Forsythe.  112  III.  306,  It  was  beld 
that  a  devise  by  a  teetetor  of  ail  the  lands 
belonging  to  him  In  a  inrtlcular  state  did 
not  give  tbe  devisee  color  of  title  to  those 
lands  In  tbe  particular  state  to  which  bis 
devisor  had  not  a  good,  but  only  a  colorable, 
title.  Tbla  nems  to  be  somewhat  restricted, 
aa  persons  often  describe  lands  aa  "mloe," 
though  flieir  title,  cm  careful  legal  examina- 
tion, may  not  be  entirely  imfect.  The  head- 
notes  In  that  caae  might  appear  at  flrst  view 
to  bold  IMt  a  description  of  all  the  land  Uie 
testetor  owned  In  the  state  of  IlUnola  was  not 
sufficlrat  to  constitute  color  of  title  at  all. 
But  a  careful  reading  of  the  whole  opinion 
will  ahow  that  the  ruling  li  aa  already  ateted. 
Tbe  role  In  thia  state  does  not  appear  to  be 
aa  strict  aa  In  nilnoUi.  In  Johnson  T.  Olrt- 
man,  115  Ga.  704.  42  8.  B.  86,  it  was  held 
that  a  Qultelalm  deed,  taken  in  good  faith,  la 
suffldent  color  upon  which  to  base  pre- 
scriptive title,  and  tbat  a  conveyance  of  "all 
the  right,  title,  Intweat,  claim,  donand 
[tbe  grantor]  haa  or  may  bave  had  In  and  to 
his  interest  In  and  to"  a  certain  tract  ot 
land  was  aoOHeat  to  c^mvej  whatever  In- 
terest the  grantor  bad  In  tbe  oitlre  tract 
In  Tumlin  T.  Pear.  108  Oa.  620,  622,  84  8. 
E.  171«  it  was  held,  that,  treating  an  ob- 
scurely  written  word  as  "owned,"  or  sup- 
plying "owned"  aa  an  omitted  word,  a  de- 
scription In  a  bond  tor  title  of  "all  the  lands 
which  James  Knox  owned  and  now  lying 
on  the  road  from  the  town  ot  Oanton,  in 
said  county,  to  Orange  about  six  milea  and 
a  quarto  east  of  Canton,  It  being  in  tbe 
third  district  and  second  section  of  said 
county,  all  In  one  body,  containing  several 
lote  and  parte  of  lots,"  construed  In  connec- 
tion with  the  evidence  Identifying  tbe  land, 
was  sufficient  color  of  tlUe  to  support  a  pre- 
scriptive title  to  the  premises  in  dispute. 
In  Cantegrel  v.  Von  Lupine,  68  Tex.  670,  It 
was  held  that  "possession  under  a  recorded 
deed,  which  described  the  land  as  'all  tbe 
land*  which  the  vaidor  owned  *ln  Harris 
county,*  is  a  sufficient  description  of  tbe  landl 
under  the  plea  of  Ave  years'  limitation,  when 
It  Is  shown  that  tbe  vendor  had  a  recorded 
deed  deacribing  the  particular  land."  In 
tbe  present  case  the  testator  had  recorded 
deeds  covering  the  disputed  and  adjacoit 
lands.  They  formed  part  of  what  waa 
known  as  tbe  Joshua  Harriss  plantation,  of 
which  he  died  In  possession.  In  Davis  v, 
Stroud,  104  N.  C.  484. 10  8.  B.  666,  where  W, 
sold  a  tract  of  land  to  D.,  who.  after  convey- 
ing sevo-al  parts  thereof  to  other  parties, 
abandoned  bis  purchase,  surrendered  his  evi- 
dence of  title,  and  gave  up  possession,  and 
W.  contracted  to  sell  to  H.  the  "residue"  of 
tbe  tract  sold  to  D.,  and  executed  title  In 
pursuance  thereof,  It  was  held  tbat,  In  an 
action  by  persons  claiming  under  H.  for 
possession  against  one  alleged  to  be  a  tres- 
passer, they  mnst  distinctly  locate  the  residue 
1^  producing  the  deeds  conveying  away  parte 
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of  tlia  tract  Frmn  the  foregoing  It  vtU  be 
seen  tbat  we  bold  the  devise  was  sofficlent 
color  of  title.  Had  It  not  referred  to  or 
given  any  designation  of  lands  at  all  so  that 
tlier  conid  be  Identified,  but  had  said,  "all 
my  property,"  or  the  like,  thus  giving  no 
Indication  that  any  land  was  to  pass  under 
it,  a  different  qnestion  would  have  been  pre- 
sented. 

There  can  be  no  adverse  possesskm  against 
a  co-tenant  until  actual  ouster,  or  exclusive 
IMSsesslon  after  demand,  or  express  notice 
of  adverse  possession;  In  either  of  which 
events  the  co-tenant  may  sue  at  law  for  his 
possession.  Civ.  Ck»de  1896.  S  814S.  It  Is 
contended  that  the  evidence  In  this  case 
showed  an  ouster,  and  that  prescription  ran 
in  favor  of  the  defendant  We  are  not  pre- 
pared to  hold  that  vrhea  the  sheriff  went  with 
the  defendant  to  the  land,  which  was  vacant, 
and.  merely  looking  at  It  or  pointing  to  it, 
informed  the  purchaser  that  It  was  deliver- 
ed to  him,  this  alone  would  constitute  such 
ouster  as  vonld  put  the  co-tenant  on  notice 
and  furnish  a  starting  point  from  which 
prescription  would  run  as  to  the  half  Interest 
of  the  co-tenant.  In  regard  to  whether  ac- 
tual possession  was  talten  by  the  defendant 
(who  claims  an  ouster),  or  to  what  extent, 
the  question  Is  rather  one  of  fact  than  of 
law,  and  the  evidence  is  not  so  clear  and  free 
from  conflict  as  to  authorise  the  court  to 
direct  a  verdict 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH.  O.  J.,  absent 


HAWBS  V.  aiiOTER. 
<Snpreiae  Court  of  Georgia.  Aug.  17,  190&) 

1.  LnCTTATlON  or  AonONS— SUBMIBSION— Ao- 
UINISTBATIOff— AlXOWARCl  Of  OuiUS. 

Since  Uie  paBsage  of  the  act  of  September 
28,  1883  (Acts  1882^,  p.  104;  Civ.  Oode  1895, 
S  3782),  the  statute  of  iUnitations,  relatively  to 
the  debts  of  a  decedent.  Is  suspended  daring 
the  period  of  time  between  his  death  and  rep- 
resentation upon  his  estate,  If  such  period  does 
not  exceed  five  years.  Whether  the  decision  In 
Johnson  V.  Johnson,  5  S.  E.  629,  80  Ga.  260,  was 
roidered  In  view  of  this  act  cannot  be  definitely 
deterboined,  as  the  act  was  not  referred  to  by  the 
court.  If  it  was  so  rendered,  the  mlins  there 
made  woald  go  no  farther  than  holding  that  tbis 
act  was  not  applicable  to  a  case  In  which  the 
period  of  time  between  the  death  of  a  debtor 
and  represmtatioo  taken  upon  his  estate  had 
completely  expired  before  It  was  passed.  In  ths 
present  case  even  the  debt  itself,  sought  to  be 
enforced  against  the  estate  of  the  decedent,  was 
created  long  after  the  act  of  1883  was  passed, 
and  the  time  between  the  death  of  the  debtor 
and  ronvsentation  U'pon  her  estate  was  clearly 
covereo  by  it  Conseqaently,  in  holding  that 
the  statute  of  limitations,  relatively  to  tbis  debt 
was  suspended  while  the  estate  of  the  deceased 
debtor  was  unrepresented,  we  have  not  found 
It  necessary  to  overrule  the  decision  In  Johnson 
V.  Johnson,  supra. 

[Ed.  Note.— For  cases  In  point  see  voL  S3. 
Cent  Dig.  Umitation  of  Actions,  H  431-4Sa] 

2.  WlTHBSSES  —  COUPETENCT  —  Ta&NBAOTIOHS 
WITH  DKCSOBNT. 

Wbera  one  of  the  joint  obligors  upon  a 
PTMnisBOiy  nott  gives  a  mortgsgs  to  secure  ite 


payment  and,  after  bis  death,  the  bolder  of 
the  note  and  mortgage  InstitatM  a  proceeding 
in  the  nature  of  a  foreclosure  of  the  mortgage,  a 
surviving  coK>bligor  upon  the  iu>te  is  a  compe* 
tent  witness.  In  such  proceeding  to  prove  the 
execution  of  such  uior^ace,  if.  at  Uie  Ume  he 
testifies,  the  note  as  to  hfm  has  beooma  barred 
by  the  statute  of  Umltatlona. 

8.  SlOHATUBB— VALIDITT. 

Where  a  husband  signs  his  wife's  name  to 
a  mortgage  purporting  to  be  executed  by  her. 
In  her  immediate  presence,  and  by  her  express 
request  and  direction,  the  effect  of  such  signa- 
ture is  the  same  as  if  she  had  signed  the  mort- 
gage herself. 

[Ed.  Note. — For  cases  In  point  soe  vol.  44, 
Gent  Dig.  Signatures,  S  6.] 

4.  MoBraAQES— -Validitt— Skajj— WinressKS. 

A  seal  Is  not  necessary  to  the  validity  of  a- 
mortgage,  even  upon  real  estate;  and  a  mort- 
gage is  valid,  as  between  fba  parties  tfaer^ 
without  any  attesting  witness,  and  without  be* 
Ing  recorded. 

[Eld.  Note. — V'or  eases  in  point  see  voL  35, 
Cent  Dig.  Mortgages,  U  146, 153,  164, 199, 20a) 

flb  HUBBAHD  ARD  Wm— MOSrOAOX  BT  Wm. 

— FUA  or  CovEBTUBE— Pxbsohal  Pbivi- 

LEOS. 

As  the  plea  of  coverture  Is  a  personal 
privilege  available  «dy  to  the  feme  covert  w  ber 
privies  in  blood  or  estate,  a  mere  creditor  of  a 
married  woman,  even  In  case  of  her  Insolvency, 
cannot  attack  a  mortgage  executed  by  her.  upon 
the  ground  that  It  was  given  to  secure  tb»  debt 
of  her  hosband  and  boo. 

[Ed.  Note. — For  cases  In  point  see  voL  2Bk. 
Cent  Dig.  Husband  and  Wife.  H  en-683.] 

6.  HoBTOAanh-PsKninr— UxTBBOOBDXD  Mosr- 

OAQK. 

Section  2727  of  the  OIvU  Oode  of  1880^ 
which  provides  that  an  unrecorded  mortgage  la 
"postponed  to  all  other  lleaa  created  or  ob- 
tained prior  to  the  actual  record  of  the  mort- 
gage," refers  only  to  Hens  created  or  obtained 
during  the  lifetime  of  the  mortgagor. 

[Ed.  Note. — For  cases  In  point  see  vOL  85. 
Gent  Dig.  Mortgages.  fS  41(M2M 

(Syllabus  hr  the  Court) 

Error  from  Superior  Oonrt,  Jcmei  Gonn- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  Joanna  Hawes  against  W.  J. 
HcMlchael.  Judgment  for  defoidant  and  on 
levy  of  execution  S.  M.  Glover  gave  notice 
of  11^  On  trial  of  Issue,  Judgment  was 
rendered  finding  the  fund  in  dispute  should 
be  ai^lled  to  the  dalm  of  8.  If.  Glover,  and 
plaintiff  toings  error.  Affirmed. 

Mrs.  Joanna  Hawes,  as  trustee  for  herself 
and  ber  childroi,  obtained  a  Judgment 
against  W.  J.  McMIchael,  as  administrator 
of  the  estate  of  Mrs.  Emily  J.  McMIchael. 
The  judgment  was  special  as  to  certain  de- 
scribed lands  and  general  as  to  the  other 
property  of  the  decedent  The  execution  Is- 
suing from  this  judgment  was  partially  sat- 
isfied by  the  sale  thereunder  of  the  lands 
covered  by  the  special  Wen;  and  was  then 
levied  upon  a  lot  of  land  in  Jones  county, 
which  was  the  property  of  the  estate  of  the 
defendant  In  execution.  This  lot  of  land 
was  advertised  for  sale,  under  the  levy,  by 
the  sberlCT  of  the  county;  whereupon  Mrs. 

5.  M.  Glover  gave  notice  that  she  claimed  a 
mortgage  Uai  upcm  it  An  agreement  was 
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9ho  entered  Into  betwe«  the  judgment  cred- 
itor, tbe  mortgagee,  and  ttie  adminlatrator, 
{HQTldlng  for  the  sale  of  the  oitlre  Interest 
In  Oie  land  hy  tbe  sheriff  nnder  tbe  execu- 
tion, and  that  the  plaintiff  In  fl.  f a.  and  Mra. 
Glorer,  irho  dahned  tbe  mor^;age  lien, 
Bbould  file  their  respectlTe  petittons,  In  the 
natore  of  a  money  mle,  against  the  sheriff, 
setting  np  their  respectlTe  clalins  against  tbe 
fond  realized  by  the  sale,  and  have  the  qaes- 
tlon  as  to  who  held  tbe  superior  Hen  upon 
the  proceeds  of  the  sale  det«inlned  by  a 
verdict  and  Jndgment  In  tbe  superior  court, 
reserring  to  each  the  right  to  attack  tbe  va- 
lldltr  of  the  Hen  claimed  by  tbe  other.  The 
land  was  accordingly  aold  by  tbe  ^erlff. 
Tbe  parties  filed  tbeir  respectlTe  petidons, 
daimlng  the  fnnd.  The  sherlCC  answered, 
and  it  appeared  that  tbe  fond  In  bis  hands 
was  not  snflBclent  to  satisfy  the  claim  of  ei- 
ther of  the  contesting  creditors.  Upon  the 
trial  of  tbe  Issue  thus  formed,  Mrs.  Hawes, 
trustee.  Introduced  ber  execution,  and  It  was 
admitted  that  tbe  land  levied  npon  and  sold 
tbereunder  was  a  part  of  tbe  estate  of  Bmlly 
J.  Hc&ficba^,  In  tbe  bands  of  her  adminis- 
trator, W.  J.  UcSflchael,  and  that  the  funds 
In  controTersy  were  derlred  from  the  sber- 
UTs  sale  of  tbe  same.  It  wbb  further  admit- 
ted that  the  Ju^ment  In  fuTor  of  Hra. 
Hawes.  trustee,  was  based  npon  notes  of 
Mrs.  B.  J.  McMichael.  Mrs.  Olover  Intro- 
duced W.  J.  McMIchael  as  a  witness,  for  tbe 
purpose  of  proving  tbe  execution  of  the 
mortgage  claimed  by  her  by  Mrs.  B.  J.  Mc- 
Mlcha^  The  witness  who  testified  that 
Mrs.  B.  J.  McMIchael  was  his  wife,  was 
handed  a  written  Instrument,  In  the  form 
of  a  promissory  note  and  a  mortgage  upon 
the  land  in  question  to  secure  the  payment 
of  tbe  same,  as  follows:  T>ecember  18. 
18M.  On  or  before  tbe  first  day  of  Decem- 
ber, 1805,  and  1896,  I  promise  to  pay  to 
MrsL  B.  M.  aiover,  or  order,  seTen  hundred 
dollars,"  etc  Then  followed  waWer  of  home- 
Btead  and  the  mortgage  in  question.  It  con- 
cluded as  follows :  "In  testimony  whereof  I 
have  hereunto  set  my  band  and  seal  tbe  day 
and  year  above  written.  [Signed]  B.  J.  Mc- 
Hlcbael.  W.  J.  McMIchael.  J.  S.  McMIch- 
ael. Signed,  sealed  and  dellTered  in  the 
presence  of :  Witness  as  to  tbe  signature  of 
J.  S.  McMIchael;  J.  S.  Stewart,  H.  T.  Powell, 
Notary  Public,  Bibb  Co..  Ga." 

Indorsed  npon  It  was  an  entry  by  tbe 
clerk  of  the  superior  court  of  Jones  £onnty, 
that  It  bad  been  recorded  on  a  named  date, 
Tbldi  was  long  prior  to  the  date  of  tbe  Judg- 
ment In  fsTor  of  Mrs.  Hawes,  trustee.  But 
the  attempt  to  record  It  bad  been  made  with- 
out any  probate  of  tbe  mortgage  whatever. 
Whm  tbe  witness  was  asked  to  state  wheth- 
er he  signed  Mrs.  B.  J.  McMlchael's  name  to 
this  Instrument  at  her  request,  the  question 
and  tbe  answer  sought  to  be  thereby  elicited 
were  objected  to  upon  tbe  following  grounds : 
(a)  Becanae,  under  the  evidence  act  (Civ. 
Code  188Sk  I  6269),  tbe  wltnesB  was  cot  com- 


petent to  testify  as  to  any  transaction  with 
his  deceased  wife,  (b)  Because  It  appeared 
that  the  witness  and  Mrs.  B.  J.  McMIchael 
were  Joint  obHgors  on  tbe  paper,  and,  under 
the  proTldons  of  the  act  approved  Deconber 
21,  1897  (Acte  1897,  p.  58),  tbe  witness,  being 
tbe  administrator  of  tbe  estate  of  Mrs.  B.  J. 
MrMlcbael,  and  a  co-obHgor  on  the  note, 
should  not  be  permitted  to  testify  to  any 
matter  that  would  relieve  or  modify  his  oyra 
liability  on  the  note  and  tend  to  make  the 
eetete  of  Mrs.  McMIchael  primarily  liable 
thereon,  (c)  Because  the  authority  to  ex^ 
cute  a  mortgage  on  real  eetete  must  Itself 
be  executed  with  all  the  formality  required 
in  the  case  of  a  mortgage,  and  the  witness 
should  not  be  allowed  to  testify  to  a  verbal 
authority  given  to  him  by  Mrs.  McMIchael. 
Tbe  court  overruled  tbe  objection,  and  tbe 
witness  testified :  "B.  J.  McMIchael  was  my 
wife.  I  signed  her  name  to  that  paper  by 
her  verbal  request,  under  her  direction,  and 
in  ber  presence.  The  estate  of  Mrs.  Emily  J. 
McMIchael  is  insolvent"  When  the  mor^ 
gage  was  offered  In  evidence.  It  was  object- 
ed to  upon  the  grounds,  that  there  were  no 
subscribing  witnesses  to  tbe  signature  of 
Mrs.  McMIchael;  that  it  was  not  a  sealed 
Instrument,  and  that  It  bad  never  been  re- 
corded. These  obJectiOTiB  were  overruled  and 
the  mortgage  admitted  in  evidence.  While  W. 
J.  McMIchael  was  on  the  stend  as  a  wltnew, 
counsel  for  Mrs.  Hawes,  trustee,  npon  cross- 
examination,  asked  blm  "If  tbe  paper  offered 
by  Mrs.  Glover  as  a  mortgage  was  not  a 
security  obligation  on  tbe  part  of  Mrs.  B.  J. 
McMIchael,  and  If  <sbe)  was  not  as  to  said 
obligation  a  mrety  for  ber  husband.  W.  J. 
McMlcb^l,  and  her  son,  J.  B.  McMIchael." 
This  question  was  objected  to,  upon  tbe 
ground  that  the  plea  of  coverture  was  a  per- 
sonal one  and  could  not  be  urged  by  tbe 
plaintiff  In  fl.  fa.  Counsel  propounding  tbe 
question  stated  to  the  court  that  he  expected 
to  prove  by  the  witness  that  Mrs.  McMIchael. 
being  a  married  woman,  signed  tbe  mort- 
gage as  surety  for  her  husband  and  her  son, 
and  that  this  fact  was  known  to  Mrs.  Glover. 
Tbe  court  sustained  the  objection  and  re- 
fused to  permit  the  witness  to  answer  tbe 
question.  After  tbe  conclusion  of  the  evi- 
dence, the  court,  on  motion  of  counsel  for 
Mrs.  Glover,  directed  the  Jury  to  return  a 
verdict  finding  that  tbe  fund  In  dispute 
should  be  applied  toward  tbe  satisfaction  of 
the  mortgage  held  by  Mrs.  Glover;  and  up- 
on such  verdict  being  rendered,  Judgment 
was  entered  in  accordance  therewith.  Mrs. 
Hawes,  trustee,  ttaoreupon  sued  out  a  bill  of 
exceptions,  assigning  error  upon  each  of  the 
foregoing  rulings. 

Hall  &  WImberly  and  J.  B.  Hall,  for  plaln^ 
tiff  In  error.  Jna  B.  L  Smith,  for  d^^endant 
in  error. 

COBB,  P.  J.  1.  Counsel  for  plaintiff  In 
error  do  not  contend  In  their  brltf  that  tbe 
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debt  claimed  by  Mrs.  GIotgt  against  tbe  es- 
tate of  Mtb.  McMichael  was  barred  by  tbe 
etatate  of  llmttatlonB,  nor  does  ft  appear  that 
ttats  contention  was  made  In  tbe  trial  court 
But  counsel  for  defendant  In  error  bas  dis- 
cussed tbe  question  whetber  tbls  debt  was 
thus  barred,  contending  tbat  It  was  not,  and 
bas  astced  and  obtained  leave  to  review  the 
decision  of  this  court  rendered  In  Jobnson 
T.  Johnson.  80  Ga.  200.  6  S.  E.  629.  evld^tly 
being  apprehensive  tbat  if  that  decision 
should  be  followed  in  the  present  case,  the 
Judgment  of  tills  court  mli^t  be  adverse  to 
hla  client  Even  admitting  tbat  tbe  note  held 
by  Mrs.  Olover,  which  the  mortgage  was 
given  to  Becnre*  fell  due  on  Decembw  1, 
1895,  It  was  not,  relatively  to  the  estate  of 
Mrs.  McMichael,  barred  by  the  statute  of 
Ilmltatlona  Am  shown  by  the  evidence,  Mrs. 
McMichael  died  on  April  29,  1897,  and  there 
was  no  administration  upon  her  estate  until 
August  7,  1899:  During  tbe  period  of  time 
between  ibeao  two  dates  the  statute  of  limita- 
tions, relatively  to  dalms  against  her  estate, 
was  snspmded.  dr.  Code  1895,  |  3782;  Acts 
1882-83,  p.  104.  It  was,  of  course,  still  fuE^ 
thw  snqiended  for  12  months  after  tiie  ap- 
pointment of  the  administrator.  Olv.  Code 
189S,  IS  3421,  8428;  Smith  t.  Hudspeth,  68 
Oa.  212;  Pendleton  v.  Andrews,  70  Oa.  806; 
Johnson  v.  Johnson,  supra ;  Adams  v.  Adams, 
113  Oa.  824,  89  S.  m  291 ;  Williams  t.  Lan^ 
caster,  118  Ga.  1020,  89  S.  B.  471;  Tarver  v. 
Coward  6  Oa.  66.  Mrs,  Olover  took  tbe  Ini- 
tial steps  toward  tbe  cnCorcemoit  of  her 
mortgage  on  August  24, 1908,  when  she,  after 
glvliv  notice  of  her  mortgage  upon  tha  land, 
became  a  party  to  the  apreonent  und»  which 
the  entire  Interest  in  the  land  waa  sold  un- 
der tbe  execution  In  favor  of  MA  Hawes, 
trustee;  and  on  September  16,  1903,  she  filed 
her  petition  setting  up  her  mortgage,  and 
clatanlng  thereunder  tbe  funds  In  tiie  hands 
of  Uie  sheriff  arising  from  this  sale;  Taking 
tither  of  tiiese  dates  as  the  time  when  the 
statute  of  Umltatloin  finally  ceased  to  mn 
In  favor  of  the  estate  of  Mrs.  McMichael 
against  the  claim  of  Mrs.  Olover,  it  Is  very 
dear  tbat  such  claim  was  not  barred,  as  tbe 
stetnte  had  not  run  against  It  tor  the  period 
of  six  years,  wbl(di  is  applicable  to  promis- 
sory notes  not  under  seal.  In  Johnson  v. 
Johnson,  supra,  which  counsel  for  defendant 
In  error  obtained  leave  to  review,  it  was  held 
tbat  the  statute  of  limitations  was  not  sus- 
pmded  during  tbe  time  tbat  tbe  estate  of  a 
deceased  debtor  waa  unrepresented.  That 
decision  simply  followed  the  one  rendered 
In  Pendleton  v.  Andrews,  70  Oa.  806,  in  which 
it  was  held  tbat  section  2829  of  tbe  Code  of 
1882  (now  section  3781  of  the  Civil  Code  of 
1892)  could  not  "be  Invoked  by  a  creditor 
whose  debtor  dies,  tn  order  to  prevent  the 
stetnte  of  llmlteti<ms  from  running."  as  "that 
section  provides  for  the  suspmslon  of  tbe 
•tetute  for  five  years  whoi  tbe  creditor  dies, 
and  his  estete  Is  unrepresented,  but  does 
not  snqwnd  the  stetnte  in  favor  of  <me  who 


holds  a  claim  againstf  the  unrepresented 
estete  of  a  decedent  Tbe  decision  in  Pendle- 
ton V.  Andrews  was  rendered  on  April  24, 
1883,  and  at  the  first  session  of  the  Les^sla- 
ture  thereafter  the  act  of  S^ttember  28, 1883. 
was  passed,  which  provided  that,  from  and 
after  Ite  passage,  "tbe  time  between  the  deatb 
of  a  iterson  and  represttitetlon  taken  npoa 
his  estete.  or  between  tbe  tsrminatlon  of  one 
administration  and  tbe  commatcement  of  an- 
other, shall  not  be  counted  against  creditors 
of  his  estete,  provided  such  time  does  not 
exceed  five  years."  Tbls  made  tbe  rule 
which  theretofore  had  been  applicable  only 
to  creditor  estetes  likewise  applicable  to  debt- 
or estetes.  That  act,  counsel  for  defmdant  in 
error  seems  to  think,  was  ovOTlooked  when 
the  decision  in  Johnson  v.  Johnson,  supra,  was 
rendered.  When  that  dedslon  was  TeoAenH 
tbe  act  of  1883  had  not  been  codified,  and. 
In  tbe  opinion  In  tbe  case,  ddtrwed  by  Oilef 
Justice  Bleckley,  It  la  not  referred  to. 
Whether  the  court  had  it  in  view  wben  that 
case  was  decided  cannot  be  definitely  de- 
termined. The  cause  ot  action  with  which 
the  court  was  ttaen  dealing  lacked  but  16 
days  of  being  barred  hf  the  stetnte  of  limita- 
tions wben  the  act  of  1^  was  passed ;  and, 
asBoming,  as  the  eonrt  did,  that'  the  persons 
sued  were  rlghtftil  executors,  tbe  time  be- 
tween  the  death  of  the  debtor  and  repro- 
sentetton  upon  ber  estete  bad  expired  whoi 
that  statute  was  enacted.  So,  If  the  de- 
cision was  mads  in  view  of  tbe  act  of  1883, 
the  ruling  there  made  would  go  no  further 
than  holding  that  that  act  was  not  ai^Ucable 
to  a  case  where  tbe  time  between  the  deatii 
of  a  ddvtor  and  representetlim  takcm  upon 
his  estete  had  completely  aqtlred  before  tbat 
act  wan  passed.  This  Is  not  at  all  In  ctmfilct 
with  tbe  ruling  which  we  make  In  the  pres- 
ent ease;  tor  brae  even  tbe  debt  Itself  was 
created  long  attra  the  act  of  1888  waa  passed, 
and,  of  course,  the  stetnte  of  llmltetions,  rel- 
atively to  such  d^t  bad  not  mm  b^on  to 
ran  until  many  years  after  tbat  statute  waa 
enacted,  so  tbat  tbe  period  twtween  tiie  death 
of  the  debtor  and  representetlon  upon  her 
estate  was  deuly  covered  the  stetute  in 
questlcm.  There  is  tber^ore  no  necessity  In 
the  present  case  for  overruling  the  decteltm 
In  the  one  wtdeb  we  have  beoi  asked  to  re* 
view.  In  order  to  readi  tbe  ruling  which  we 
now  make. 

2.  Section  5269  ot  the  CIvU  Code  of  1896, 
whlcb  ^  relied  upon  by  plalntlfl  In  nror  to 
exclude  the  testbmmy  (tf  W.  J.  McMldiad 
as  to  the  execution  ot  tba  note  and  mortgage 
by  Mrs.  B.  J.  McMldiael,  la  as  tollowa: 
"Where  a  person  not  a  party,  but  a  person 
Interested  In  the  result  of  tbe  suit  la  ottereA 
as  a  witness,  he  shall  not  be  ctmqietent  to 
testify.  If  as  a  par^  to  the  cauae  he  would 
for  any  cause  be  Inoompetent**  Relatively 
to  tbe  question  of  tbe  liability  of  tbe  witness 
upon  tbe  note,  he  was  competent  to  testify 
to  ite  execution  by  hla  deceased  co-obligor 
thereon,  because^  at  the  time  be  testified,  he 
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wu  no  loncer  legally  liable  upon  tlie  note. 
Altboo^  tbe  body  ot  tbe  note  concluded  wltb 
tbe  ezpresalon,  "Witness  my  huid  and  seal.'' 
it  was  not,  as  to  any  of  Iti  makers,  a  sealed 
Instnnnait,  as  no  seal,  or  anj'tblng  Intended 
to  take  tbe  place  of  one,  appeared  tbereon 
ftfter  the  slgnatme  of  any  one  ot  tbem.  Bid- 
ley  V.  Hlghtower,  112  Oa.  476,  87  8.  B.  733, 
and  cases  dted;  Jadcson  v.  Railroad  Com- 
pany, m  Ga.  801,  64  S.  B.  687.  It  was  cer- 
tainly matored  on  December  1,  1896.  The 
trial  under  review  occurred  In  19(Mt,  at  tbe 
April  term  of  the  court.  As  the  note  was 
not  under  seal.  It  was  clearly  barred  as  to 
Oils  witness  when  be  testified  In  the  case; 
for  It  Is  not  claimed  that  any  suit  bad  ever 
been  brought  against  blm  upon  It,  but  the 
question  as  to  his  competency  was  based 
mlely  upon  the  facts  which  appeared  upon 
tbe  face  of  the  paper.  Tbe  mere  fact  that 
It  was  not  barred  as  to  tiie  estate  of  Mrs. 
UcMlchael,  his  co-obl^r  thereon,  did  not 
prevent  its  being  barred  as  to  blm.  In  Shep- 
berd  t.  Crawford,  71  Oa.  458,  It  was  held: 
'^ere  a  client  broui^t  suit  against  the  rep' 
reaentatlTe  of  his  deceased  attorney,  for 
money  collected  by  such  attoniey  and  not 
accounted  for.  If  tbe  claim  aiplnst  the  origi- 
nal debtor  was  barred  by  the  statute  of 
limitations,  so  that  no  recovery  could  be  bad 
against  him  In  case  of  failure  to  recover 
against  the  attorney's  estate,  he  would  be  a 
competent  witness  to  prove  that  he  had  paid 
the  amount  of  the  claim  to  the  deceased  atp 
tomey."  In  the  oplnkm  Mr.  Justice  Hall,  In 
discussing  the  quesUtm  whether  the  trial 
coort  was  right  In  permitting  tbe  original 
debtor  to  testily  that  he  had  paid  the  amount 
of  the  datm  against  him  to  the  plalntllRi'  at- 
torney, who  was  then  dead  and  against 
whose  estate  the  suit  was  proceeiUng,  said: 
*^SB  the  court  right  In  admitting  Ollllam's 
testimony,  over  the  defendants  objectlonf 
This  depends  upon  the  further  fact  of  Oll- 
llam's llabUlty  to  the  phUntlfls,  In  the  event 
of  their  failure  to  recover  against  Crawford's 
executor.  If  be  would  have  bem  liable  over 
to  them  In  that  event,  when  he  testified,  as 
Crawford  was  dead,  then*  under  the  deci- 
sion ot  this  court  at  the  present  term.  In  the 
case  of  Daniel  r.  Burts  [72  Ga.  143],  he  was 
Incompetent  to  testify.  But  It  Is  apparent 
from  the  record  In  this  case  that  the  plaln- 
tlfts'  right  to  the  claim  that  had  been  given 
Crawford  tor  collection  was  then  barred  by 
the  statote  of  Umltatlons.  Bven  at  common 
law  this  would  render  a  witness  competent, 
wbo  would,  without  It,  be  excluded.  Lev- 
erett  T.  Stegall,  23  Oa.  257.  In  floomoy  & 
EpplDg  V.  Wooten,  Administrator,  and  Woot- 
en,  Adm'r,  v.  Flournoy  &  Epplog,  this  court, 
at  its  present  term  [71  Ga.  16Q,  held  that  a 
witness  competent  to  testify  at  OHumon  law 
was  not  rendered  Incompetent  by  reason  of 
the  exception  contained  in  the  evidence  act 
<a  1868  (Code  1878,  |  3854,  par.  1)  relative 
to  parties  to  tbe  suit  or  contract  etc.,  where 
the  opposite  party  was  dedd."  In  the  Vlour- 


voy  ft  Bpplng  cases,  71  Cta.  168,  which  are 
here  cited  by  Mr.  Justice  Ball.  It  was  heldi 
**Tfae  act  of  1866  (Code  1873,  i  8854)  was  not 
intended  to  exclude  any  one  from  testifying 
who  was  competent  as  a  witness  by  the  law 
as  it  stood  at  the  time  of  ita  passage,  but 
did  Intend  to  make  all  peratma  competent  as 
witnesses  except  those  who  fell  within  the 
exceptions  to  Uie  act'*  And  In  tbe  case  in 
23  Ga.  257  (Leverett  t.  Btegall),  dted  by  blm. 
It  was  held:  **A  witness,  whose  Interest  Is 
uncertain,  and  who  is  protected  agalnat  re- 
covery by  tbe  statute  of  limltetlons,  Is  a 
competent  witness."  But  while,  as  we  have 
seen,  the  witness  in  the  present  case  cannot 
be  held  to  have  been  Incompetent,  by  reason 
of  any  liability  upon  his  part  upon  the  con- 
tract evidenced  by  the  note,  he  was  never- 
ttieless  interested  In  the  result  of  this  suit 
He  was  thus  Interested,  becauae  if  the 
amount  of  the  note  should  be  collected  from 
the  estete  of  his  decease  Joint  obligor,  be. 
Judging  from  tbe  face  of  the  note,  would  be 
liable,  upon  an  Implied  contract,  to  her  w* 
t&te,  to  contribute  his  proportionate  share 
of  tile  amount  which  was  required  to  pay 
the  debt  Sberling  v.  Long,  122  Oa.  79T, 
60  8.  B.  933.  The  tact  that  bis  Uability  upon 
the  note  was  barred  by  the  statute  of  limlte- 
tlons would  not  prevent  bis  being  liable  luwn 
sudi  implied  contract  to  tbe  estate  of  his 
deceased  co^ligor,  f6r  his  proportionate 
share  of  tbe  debt;  ftnr  the  cause  ot  action  in 
behalf  of  such  estate  against  him  for  con- 
tribution would  not  arise  until  the  payment 
by  It  of  the  debt  evidenced  by  the  note,  and 
then  only  would  the  statute  begin  to  run  as 
against  such  cause  ot  acUra,  Id. 

It  will  be  ssen,  however,  that  whUe  the 
witness  was  thus  Interested  In  the  result  of 
the  suit  his  testimony  was  directly  opposed 
to  his  Interest;  for,  in  establishing,  by  his 
testinKmy,  the  claim  of  Mrs.  Gtover  against 
the  estate  ot  Mn.  UcMlchael.  he  was  laying 
the  foundation  for  a  possible  future  liability 
upon  his  part  to  such  estate.  When  he  totA 
the  stand  aa  a  witness,  he  stood  protected  by 
tiie  statute  of  llmltationB  agalnat  a  suit  upon 
the  note  by  Mrs.  Glover,  but  his  testifying 
to  the  executltm  of  the  note  by  his  Joint  ob- 
ligOT,  Mrs.  McMlchael,  tended  to  render  her 
estate  liable  for  its  payment  end  to  render 
blmseif  liable  ow  to  such  estate  for  con- 
tribution. In  the  event  It  was  forced  to  pay 
tbe  debt  As  we  have  seen,  tlie  section  of 
the  ClTll  Code  invoked  for  the  purpose  of  ex- 
cluding the  testimony  of  tbe  witness  provides 
that  a  parson  who  is  not  a  party  to  the  case 
on  trial,  but  who  Is  interested  In  the  result 
ot  the  suit  "shall  not  be  cranpetent  to  tes- 
tlfy.  If  as  a  party  to  the  cause  he  would  for 
any  cause  be  Incompetent.*'  As  a  party  to 
tiie  cause,  the  witness  would  not  have  been 
Incompetent  to  testify  as  he  did;  for  he  was 
testifying  against  bis  own  interest.  Even 
before  the  passage  of  the  evidence  act  ot 
1866,  r«novlnK,  with  certahi  exceptions,  tiie 
incapacity,  which  existed  at  common  law,  of 
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parties  and  persons  Interested  In  the  result  ot 
the  litigation  to  testify  In  the  case.  It  was 
held  that  a  witness,  although  Interested  In 
the  result  of  the  snlt,  was  competent  when 
testifying  against  his  own  Interest  Moly- 
neaux  t.  Oolller,  is  Ga.  406;  Brown  t.  Burke, 
22  (3a.  674.  We  bare  already  seen  that  this 
court  baa  held  that  the  evidence  act  of 
1866  "was  not  Intended  to  exclude  any  one 
from  testifying  who  was  competent  as  a 
witness  by  the  law  as  it  stood  at  the  time  of 
its  passage."  Since  the  passage  of  that  act, 
it  was  held  in  Lassetw  t.  Simpson,  78  Ga. 
61,  8  8.  B.  243,  tbat  "the  surrtTtng  party  to 
a  contract,  who  Is  not  a  party  to  the  record, 
Is  goierally  competent  to  testify  against  his 
interest,  or  where  his  interest  is  equally 
balanced.**  In  Beed  r.  Baldwin,  1^  Ga. 
80,  29  S.  B.  140^  the  court  held  a  sarrlTlng 
party  to  a  contract  competent  to  testify 
agalmt  his  own  Interest,  even  when  be  was 
a  party  to  the  record.  The  beadnote  In  lliat 
case  is  as  follows:  "Where  tiie  execators  of 
the  deceased  payee  of  a  promlsBory  note 
bring  suit  thereon  against  a  husband  and 
wife  who  signed  is  as  Joint  makers,  and  the 
wife  flies  a  plea  that  the  debt  was  her  hus- 
band's and  that  she  is  not  bound  therefor, 
the  husband  Is  a  competent  witness,  under 
the  evidence  act  (ClT.  Code  1895,  S  6268), 
in  support  of  tbe  plea  of  the  wife.  The  tes- 
timony thus  offered  Is  not  In  favor  of  tbe 
party  testifying."  In  the  opinion  Chief  Jus* 
tlce  Simmons  «npliasizes  the  language  of  the 
evidence  act  which  shows  that  when  a  suit 
is  instituted  or  defended  by  the  personal 
Tepr«entatlTe  of  ft  deceased  person,  tbe  op- 
posite party  Is  only  incompetrat  "to  testify 
in  his  own  favor  against  the  deceased  person 
as  to  transactions  or  commnnlcatloaB  wlfli 
snch  deceased  person,"  and  '*tbat  wliere  a 
snit  Is  Instituted  or  defended  by  partners, 
persons  Jointly  liable  or  Interested,  the  oppo- 
site par^'  Is  simply  rendered  Incompetoit 
"to  testify  in  his  own  flivor  as  to  tranaac- 
tlons  or  communications  solely  witii  the  de- 
ceased partner,  or  person  Jointly  liable  or  In- 
terested." It  la  clear,  therefore,  that.  If  the 
witness  W.  J.  McMlcbael  had  been  individu- 
ally a  party  to  the  case,  he  would  not  have 
been  incompetent  to  testify  against  bis  own 
Interest.  As  be  would  not,  as  a  party  to  tbe 
cause,  have  been  incompetent  to  thus  testify. 
It  necessarily  follows  that  he,  as  a  person 
not  a  party,  but  Interested  in  tbe  result  of 
tbe  snlt,  was  not  incompetent  to  testify 
against  bis  own  interest. 

It  is  further  contended,  however,  that  the 
witness  was  incompetent  under  tbe  act  of 
December  21,  1897  <Acts  1887,  p.  6S).  That 
act  provides:  *Tba.t  when  suit  is  instituted 
against  joint  defendants,  one  of  whom  is  the 
representetive  of  an  Insane  or  deceased  per- 
son, the  sane  or  living  parfy  defendant  shall 
not  be  permitted  to  testify  as  to  any  transac- 
ti<m  or  communication  with  tbe  Insane  or  de- 
ceased party,  when  bis  evidence  would  tend 
to  relieve  or  modify  tbe  Uabllify  of  the  par- 


fy offered  as  a  witness  and  tend  to  make  the 
estate  of  the  Insane  or  deceased  party  pri- 
marily liable  for  tbe  debt  or  default"  We 
are  unable  to  see  how  the  witness  was  Incom- 
petent under  the  provisions  of  this  act  The 
case  In  which  be  testified  was  not  a  suit 
against  Joint  defendants,  nor  was  he  a  party 
d^endant  thereto.  The  act  of  1897  simply 
extended  the  exceptions  contained  In  tbe  act 
of  1889  and  subsequent  acts  to  the  general 
rule  of  competency  of  witnesses  provided  by 
the  evidence  act  of  and.  as  was  said  by 
Mr.  Justice  Candler  in  Hendrlck  v.  Daniel, 
119  Ga.  300,  46  S.  B.  438:  "This  court  Is 
thoroughly  committed  to  the  proposition  that 
the  act  of  1889  and  the  , subsequent  acts 
amendatory  thereof,  the  provisions  of  which 
are  embodied  In  Civ.  Code  1895,  {  5269,  are 
to  be  literally  construed,  and  nothing  will  be 
added  to  or  token  from  them  by  judicial  con- 
struction.*' Besides,  even  If,  under  the  act  of 
1807,  the  witness  would  otborwlse  be  in- 
competent, we  have  seen  that  the  bar  of  the 
statute  of  limitations  as  to  falm  would  remove 
his  disquallflcatlon  and  r«ider  him  compe- 
tent 

Tbe  objection  to  the  testimony  of  the  wit- 
ness tbat  be  signed  the  name  of  bis  wife,  Mrs 
B.  J.  McMichael,  to  the  note  and  mortgage, 
by  her  request,  under  her  direction,  and  in 
her  presence,  upon  the  ground  tiiat  authorl^ 
to  execute  the  mortgage,  could  not  be  con- 
ferred by  parol,  but  would  have  to  be  exe- 
cuted with  all  the  formalities  required  In 
the  execution  of  the  mortgage  Itself,  was 
properly  ovoruled  by  tiie  court  In  Beln- 
bart  V.  Miller,  22  Ga.  402.  It  was  held: 
"When  a  parfy  present,  and  an  Instrument 
la  presmted  for  his  signature,  directe  an- 
other to  sign  it^  no  wrlttoi  authorify  1b 
necessary,  and  if  the  Instmment  Is  signed 
and  the  parties  Immediately  recognize  it  by 
acting  upon  It,  no  proof  of  the  presence  of 
the  parfy  when  the  instrument  is  signed  need 
be  made."  In  Brown  Colquitt,  78  Ga.  69. 
62,  54  Am.  R^.  867.  It  was  said:  "A  deed 
may  be  signed,  sealed,  and  delivered  by  a 
person  under  Instmctions  by  parol,  If  tbe 
grantor  be  prearat  at  tbe  time,  and  It  will 
be  good  to  pass  titie,  because  the  law  oonsld- 
ers,  under  sndi  drcumsteneeB,  the  act  of  the 
agent  to  be  the  act  of  the  principal.  It  is 
done  at  bis  Instonee  and  imder  his  directions. 
It  is  his  act"  In  Wyatt  v.  Walton  Guano 
Co..  114  Ga.  875,  40  S.  B.  747,  It  was  faeJd; 
"Where  a  husband,  in  the  presence  of  bis 
wife  and  with  ta«  express  consent,  algns  her 
name  to  a  promlssmy  note  which  she  knows 
Is  to  be  delivered  to  tbe  payee  in  setUement 
of  an  existing  Indebtedness  for  which  she  is 
individually  liable,  and  such  note  is  delivered 
In  tiie  cancellation  of  the  indebtedness,  the 
mere  fact  that  she  remarked  to  her  husband, 
at  the  time  of  authorising  him  to  sign  the 
paper:  Ton  may  sign  my  name  to  It,  but  T 
will  have  nothing  to  do  with  It;'  the  same  not 
being  heard  or  communicated  to  the  payee, 
does  relieve  her  from  Uabllify  on  tbe  noto." 
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Goonsel  for  the  plaintiff  In  error  Invoke  and 
relf  upon  the  etatote  of  f  raada,  and  contend 
tint  the  ezecntloa  of  a  mortgage  <hi  realty 
In  this  state  mnit  comply  with  Its  proTlilons 
"as  CMitalned  In  section  2693,  par.  4."  of  the 
ClTf]  Code  of  1886,  which  reqnlrea  that  "any 
eontnct  tor  the  sale  of  landa,  or  any  Interest 
In  or  coDcemlnfr  them,"  shall  "be  In  writing 
dped  bj  the  party  to  be  charged  therewith, 
or  some  person  by  him  lawfully  authorized." 
It  Is  uttwly  Immaterial  hare  whether  this 
pntlBlon  ot  the  statute  embraces  a  mort- 
gage npOD  real  estate  or  not;  for  It  Is  obvious 
that  when  it  Is  held  that  a  contract  Is,  In 
cDDCemplation  of  law,  signed  by  a  party  when 
blB  nsme  Is  signed  thereto  by  another,  In  his 
presence  and  by  his  direction,  there  Is  no 
room  for  the  contention  that  such  a  mortgage, 
K  signed,  is  tUTalld  under  the  statute  of 
IraTids.  Counsel  admit  that  this  court  "has 
tedded  the  point  as  regards  a  deed  or  mar- 
riage agreement.  In  the  case  of  Relnhart  t. 
Miller,  22  Ga.  402,"  68  Am.  Dec.  506.  but 
tbqr  iBsist  that  "the  deed  there,  however, 
ns  Dothlng  more  than  a  bill  of  sale  to  per- 
sonalty; the  subject-matter  being  slaves,"  and 
"all  said  in  the  decision  further  than 
was  necessary  to  pass  upon  the  question  as 
we  respecting  a  bill  of  sale  to  personalty 
TBS  obiter."  We  do  not  agree  with  counsel 
hi  tbe  construction  which  they  place  upon 
tbe  Instmrnent  dealt  with  in  that  case,  nor 
In  tbe  criticism  which  they  make  upon  the 
opinion  of  the  court  therein.  The  Instrumait 
Tbirb  was  there  under  consideration  was  on- 
^nbtedly  "an  agreement  made  In  considera- 
tion of  marriage,"  which  the  law  required 
tteu,  and  requires  now,  to  be  in  writing. 
Cobb's  Dig.  1127;  Bradley  v.  Saddler,  M 
Ga.  681;  Civ.  Code  189S,  S  2683  (4). 

3.  A  mortgage  is  good  as  between  tbe  par- 
ties without  any  attesting  witness.  Harable 
V.  Mayer,  78  Ga.  60.  So  Is  a  deed.  Jidinson 
V.  Jonee,  87  CI«.  85,  13  S.  261;  Howard  v. 
Hossell,  104  6a.  230.  SO  8.  B.  802.  And  a 
mortgage,  not  attested  as  the  law  requires, 
b  good  as  against  third  persons  who  take 
with  actual  notice  of  Its  existence.  Gardner 
T.  Moore,  51  Ga.  269.  The  requirements  of 
tbe  Code  as  to  the  attestation  of  mortgages 
bave  reference  to  the  registry  laws,  and  must 
be  complied  with  in  order  to  entitle  the  In- 
strnment  to  record.  A  s^l  Is  not  necessary 
in  order  to  render  a  mortgage  valid.  Civ. 
Code  1896,  |  2724.  As  said  by  McCay,  J.,  in 
N'lcholB  V.  Hampton.  46  Ga.  266:  "Oar  Code 
Kqnlres  no  specified  form  to  constitute  a 
mortgage.  It  conveys  no  title,  and  Is  not  re- 
quired to  be  under  seal.  It  Is  sufficient  if  it 
Epeclfies  the  property,  states  the  debt,  and 
^bowi  that  the  parties  Intend  to  create  a 
lien."  A  mortgage  Is  perfectly  valid  as  be- 
tween the  parties  thereto,  thou^  never  re- 
corded. Hardaway  v.  Semmes,  24  Ga.  305; 
Gardner  v.  Moore,  51  Ga.  268;  Myers  v.  Pie- 
m,  61  Ga.  260;  Civ.  Code  1895,  {  2727.  If 
't  is  not  recorded,  or,  as  In  this  case,  Is  illegal- 
ly  recorded,  the  only  effect  is  to  postpone  It 


to  purchases  made,  or  Uens  procured  by  con- 
tract, without  notice  of  Its  existence,  or  to 
lima  obtained  by  opwaUon  of  law.  It  fol- 
lows that  the  mortgage,  upon  proof  of  Its 
execution,  was  admissible  in  evidence. 

4.  OlT.  Code  1886,  1  2486,  provides  that 
"Vblle  the  wife  may  contract,  she  cannot 
bind  her  s^arate  estate  by  any  contract  of 
suretyship,  nor  by  any  assmnptlon  of  tbe 
debts  of  her  husband,  and  any  sale  of  her 
separate  estate  made  to  a  creditor  of  ber 
hnrt)and  In  extingnishment  of  bis  debts  shall 
be  absolutely  void."  In  construing  this  sec- 
tion, It  has  been  repeatedly  held  that  any 
contract  of  surets^bip  entered  Into  by  a 
married  woman,  whether  In  behalf  of  her 
fansband  or  any  other  person.  Is  void,  and  at 
her  instance  will  be  so  declared.  But  tbe 
question  whether  a  creditor  of  hers  can  raise 
tbe  qaestlon  of  tbe  validity  of  such  a  contract 
entered  Into  by  ber,  when,  because  ot  ber 
insolvency  and  the  existence  of  some  Hen  or 
conveyance  which  she  has  executed  In  con- 
nection with  the  contract  It  tends  to  prevent 
the  collection  of  bis  debt  against  her,  has 
never,  so  far  as  we  have  been  able  to  dis- 
cover, been  before  this  court  *In  Palmer  v. 
Smith,  88  Oa.  84,  IS  S.  E.  966,  It  was  held : 
"A  oonv^ance  of  land  executed  by  a  married 
woman  In  payment  of  her  husband's  debt 
though  declared  by  the  statute  absolutely 
void,  is  only  so  as  against  her  and  upon  her 
election  to  treat  it  as  void ;  coverture  being 
a  personal  privily  which  is  not  available 
In  behalf  of  a  stranger  to  her  title."  In  the 
opinion,  Mt.  Justice  Simmons  said :  "Where 
ft  married  woman  having  a  s^rate  estate 
oonveyt  her  property  to  a  third  person  in 
payment  of  her  husband's  debts,  and  afto^ 
wards  sedu  to  recover  the  properly  or  can- 
ed the  deed,  the  deed  will  be  declared  void, 
on  ber  motion,  as  agaliutt  all  persons  wbo 
had  notice  that  It  was  made  for  such  pur- 
pose. But  where  she  has  cmveyed  ber 
separate  estate.  In  payment  of  her  husband's 
debts,  to  one  party,  and  another  party  la  in 
possession  of  the  property  wbo  is  not  In  priv- 
ity with  her  in  blood  or  estate,  and  is  sned 
therefor  by  the  vendee  of  the  wife,  the  de- 
fendant cannot  set  up  In  his  defense  tiiat 
tbe  deed  Is  void  because  made  In  payment 
of  the  husband's  debts.  This  plea  of  tbe 
wife  Is  a  personal  privilege,  confined  to  ber 
or  ber  privies ;  and  if  she  or  they  do  not  set 
It  up,  no  stranger  has  the  right  to  do  so." 
This  decision,  or  principle,  would  seem  to  be 
directly  in  point  here,  notwithstanding  tbe 
fact  that  there  It  was  not  shown  that  tbe  de- 
fendant who  sought  to  invalidate  the  mar- 
ried woman's  deed,  wns  a  creditor  of  hers. 
The  decision.  In  principle,  seems  to  be  direct- 
ly In  point,  becanse  it  Is  based  upon  tbe 
principle  that  the  plea  of  coverture  is  not 
available  except  to  the  wife  herself  and  her 
privies  In  blood  or  estate,  and  we  fail  to 
see  how  a  mere  creditor  can  be  a  privy  In 
estate  to  bis  debtor.    Wc  say  thi&.  lu  full. 
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riew  of  the  dedsloiu  of  this  court,  randered 
In  coaeB  involving  tbe  rigbt  of  a  creditor  of 
an  Insolvent  debtor  to  raise  tbe  question  of 
umry  relatively  to  transactioiiB  between  each 
debtor  and  anotber  creditor ;  wd  we  frank- 
ly admit  tbe  force  of  the  aqcunent  of  counsel 
for  plaintiff  in  «n»,  based  on  the  strong 
analogy  in  principle  between  some  of  ttiose 
cases  and  tbe  present  one. 

The  theory,  or  principle,  tbat  there  exists  a 
legal  privity  between  a  cnditor  and  his 
debtor,  of  which  one  creditor  of  an  Insol- 
vmt  debtor  can  avail  hIniBelf  for  the  pur- 
pose of  raising  the  question  of  usury  as 
to  the  claim  of  anotber  creditor  such  debtor, 
was  first  announced  1^  this  court  In  Pope  v. 
Solomons,  36  On.  Ml.  the  decision  in  which, 
though  sometima  criticised,  has  been  fol- 
lowed In  a  number  of  sabsequent  cases 
wherein  the  queatlon  of  usury  was  Involved. 
It  iB  to  be  noted,  however,  that  It  was  not 
held  In  that  case  that  a  creditor  Is  a  privy  in 
estate  to  bis  debtor.  The  holding  there  was 
simply  that  there  was  a  snfflclent  "legal 
privity"  between  a  creditor  and  hie  debtor 
to  authorize  one  creditor  of  an  Insolvent 
debtor,  for  his  own  protection,  to  raise  the 
question  of  usury  as  to  transactions  between 
such  debtor  and  another  creditor  holding  a 
claim  against  him,  which  claim,  under  the 
circumstances  of  the  particular  case,  had 
priority  relatively  to  the  funds  In  contro- 
versy of  the  common  debtor,  In  order  to  re- 
duce such  prior  claim  by  the  amount  of  usury 
which  the  debtor  had  paid  thereon.  The 
term  "privy  In  estate"  was  not  once  used  by 
tbe  court  In  dealing  with  the  case.  Of  that 
case  McCay,  J.,  In  delivering  the  opinion  of 
the  court  In  Oatewood  v.  City  Bank^  49  Ga. 
45,  50.  said  that  "the  circumstances  were 
peculiar.  There  was  a  privity  between  all 
tbe  parties.  The  debtor  had  sold  his  goods, 
and  the  purchaser  had  agreed  to  pay  the  pur- 
chase money  to  the  creditors  of  tbe  seller. 
Solomons  was  mentioned  by  name,  the  other" 
generally.  As  the  case  was  before  the  court. 
Pope,  one  of  the  creditors,  tuid  garnished  the 
purchaser,  and  he,  Pope,  knowing  the  terms 
on  which  the  purchaser  had  bought,  filed  a 
bill  to  attack  Solomons*  debt  on  account  of 
usury.  Here  was  a  fund  belonging  to  an 
absconded  debtor,  in  hand,  none  of  the  debts 
were  in  judgment,  and  the  fund  had  been, 
as  the  record  was  before  the  court,  appro- 
priated by  the  debtor  to  the  crodltora.  And 
this  court,  on  the  Idea,  we  suppose,  that  un- 
der the  clrcumatancea  of  the  case  the  princi- 
ples of  a  trust  or  the  usages  of  a  bankrupt 
court  were  applicable,  sustained  the  bill. 
The  privity  then  existing,  by  reason  of  the 
written  orders  of  the  debtors,  makes  that  case 
stand  on  peculiar  circumstances.  Otherwise 
It  would  be  contrary  to  the  uniform  current 
of  decisions,  and  a  dangerous  Innovation 
on  established  principles,"  Notwithstanding 
this  sharp  criticism,  the  ruling  In  Pope  v. 
Solomons  has  not  been  confined  to  the  pecul- 
iar facts  of  tbat  cose,  but  has  been  followed 


In  Bubsequmt  cases,  wbwein  the  facta  were 
dlaBlmllar,  bat  which  Involved  the  right  of 
one  creditor  of  an  insolvent  debtor  to  raise 
the  question  of  usury  relatively  to  transac- 
tions between  rach  debtor  and  anothtt  credi- 
tor. So  that,  as  shown  by  Presiding  Joatlce 
LumpkiUt  in  the  opinion  In  Stone  v.  QecMgia 
Loan  &  Trust  Co.,  107  Ga.  S2i  88  8.  E. 
861,  the  principle  announced  In  that  case,  as 
applied  to  usury  cases,  mi^  be  now  consid- 
ered as  firmly  established  In  tills  states  In- 
deed, as  he  points  out  In  tbat  opinion,  our 
Civil  Code  now  appliee  that  principle  to  the 
subject  of  usury  In  tbe  following  langn^: 
*yrhe  plea  of  usury  is  personal ;  but  a  creditor 
has  no  right  to  collect  usurious  Interest  from 
an  Insolvent  debtor  to  tbe  prejudice  of  other 
creditors."  But  the  application  of  this  prin- 
ciple has  not  been  extended  beyond' tbe  usury 
cases,  and  we  deem  It  unwise  tbat  it  should 
be.  Those  cases  must  stand  in  a  class  apart 
to  themselves.  The  plea  of  coverture  being 
a  personal  privilege,  we  are  clearly  of  opin- 
ion that  no  one  should  have  the  right  to  ques- 
tion the  validity  of  a  mortgage  executed  by 
a  married  woman  as  security  for  the  debt  of 
another,  whether  such  debt  be  the  debt  of  Iier 
husband  or  of  some  one  else,  except  the 
woman  herself  or  her  privies  In  blood  or 
estate.  We  are  equally  clear  that  a  mere 
creditor  of  hess  Is  not  her  privy  In  estate 
B.  Section  2727  of  the  Civil  Code  of  1895, 
which  provides  that  an  unrecorded  mortgage 
Is  "postponed  to  all  other  liens  created  or 
obtained  ♦  •  •  prior  to  the  actual  rec- 
ord of  the  mortgage."  refers  to  liens  created 
or  obtained  during  the  lifetime  of  tbe  mort- 
gagor. Standing  alone,  this  section  would 
seem  to  give  a  general  Judgment  obtained 
against  the  estate  of  a  decedent  priority  over 
a  mortgage  executed  before  tbe  judgment 
but  not  recorded.  But  the  statute  of  dis- 
tribution provides  that  "judgments,  mort- 
gages, and  other,  liens  created  during  tbe 
lifetime  of  the  deceased  <are)  to  be  paid  ac- 
cording to  the  priority  of  their  lien,"  and 
gives  them  tbe  sixth  place  in  the  order  of 
distribution  of  Insolvent  estates.  Civ.  Code 
1895,  §  3424  (6).  This  clearly  excludes  the 
idea  that  a  Judgment  obtained  after  tbe 
death  of  the  Judgment  debtor  Is  to  have  any 
priority  of  lien,  as  a  Judgment,  upon  the 
assets  of  his  estate.  It  also  clearly  includes 
the  Idea  that  a  mortgage,  whether  recorded 
or  not,  is  entitled  after  the  death  of  the 
mortgagor  to  whatever  priority  of  lien  It 
had  when  he  died.  So  the  provisions  of 
these  two  sections  of  the  Civil  Code  of  lS!ir> 
are  to  be  construed  together  and  in  harmony 
with  each  other.  Subsequent  paragraphs  of 
section  3424  give  the  order  of  priority  of 
debts  ranking  below  Hens  created  in  the 
lifetime  of  the  deceased,  placing  "All  liquid- 
ated demands,"  Including  promissory  notes, 
etc..  In  the  eighth  class.  In  construing  this 
distribution  statute.  It  has  been  repeatedly 
held  that,  in  the  distribution  of  an  Insolvent 
estate  of  a  decedent,  a  Judgment  obtained 
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tplnst  tbe  admlnistratmr  tbereof  ranks  no 
higber  than  the  claim  upon  vblch  It  la 
based.  CoDsegnently  a  mere  geueral  Judg- 
neot  against  the  estate  of  a  decedent  can 
neither  take  precedence  orer,  nor  Btand  upon 
ac  eqoal  footing  with,  an  unrecorded  mort- 
tfige  executed  by  blm.  Cotinse)  for  plaintiff 
In  error  contend  "that  the  word  'mortgages' 
In  tbe  sixth  paragraph  of  section  8424  means 
B  mortgage  executed  and  recorded  In  accord- 
ance with  law,  such  a  mortgage  only  as 
Tonld  be  good  against  a  subsequent  Judgment 
If  tbe  Intestate  had  remained  in  life,  be- 
KBse  a  mortgage  unattested  and  unrecord- 
ed sm>rding  to  the  provlstona  of  section  2727 
iB  not  such  a  lieu  as  could  claim  tbe  fund 
In  a  contest  with  third  persons  who  are 
Jndgment  creditors."  The  sixth  paragraph 
of  section  3424  includes  all  mortgages  "cre- 
ated during  tbe  lifetime  of  the  deceased.** 
and  proTldes  that  they  shall  be  paid  accord- 
ing to  the  priority  of  their  Hens.  It  makes 
no  exception  as  to  unrecorded  mortgages, 
but  applies  to  ail  mortgajies  alike,  whether 
reeorded  or  Dot.  They  all  take  effect  accord- 
iK  to  tbe  priorities  of  tholr  liens ;  and  an 
tinrecorded  mortgage  takes  effect  according 
to  tbe  priority  of  Its  lien,  which  is  tbe 
priority  of  the  lien  appertaining  to  an  un- 
recorded mortgage;  and  this.  In  the  dlstri- 
bntion  of  the  insolvent  estate  of  a  decedmt, 
Is  Bnperior  to  that  of  a  goieral  judgment 
obtained  after  his  death,  because  such  jndg* 
meat  In  aucb  distribution,  ranks  no  higher 
than  tbe  claim  upon  which  it  is  founded. 

It  follows  that  tbe  court  did  not  err  In 
directing  the  vndlct  In  (aTor  of  the  mort- 

jQdgment  affirmed.  All  the  Justices  oon- 
cor,  except  FISH,  O.  J.,  absent. 


8TATB  V.  800TT. 

(Snpreme  Court  of  North  Carolina.  Sept  21, 
1906.) 

L  Assault  aitd  Battebt  —  Dbtinses  — De- 

FERSE  OP  PeOPEHTT. 

One  may  lawfully  use  as  mudi  force  as  is 
mionaldy  necessary  to  protect  Us  property  or 
to  retake  it  when  wnmgfully  taken  oy  another, 
bot  if  he  uses  more  force  than  Is  required  for 
tbe  purpose,  he  is  guilty  of  an  assault. 

{Ed.  Note. — ^For  cases  in  point,  see  toL  4, 
Cent.  Dig.  Assault  and  Battery,  H  4,  13-19.] 

1  Same. 

The  right  to  protect  person  or  property  by 
thi>  use  of  mich  forcn  as  may  be  necessary  is 
■object  to  the  qnaliflcatlon  that  human  life 
mutt  not  be  endangered  or  great  bodily  barm 
threatened  except  in  ureent  cases,  and  tiie  per- 
son whose  riaht  la  sssaUed  must  first  use  mod- 
erate means  before  resorting  to  extreme  meaa- 
nres. 

[Gd.  Note. — For  cases  In  point,  see  vol.  4, 
Ce&L  Dig.  Assault  and  Batter?,  {  4.] 

&  Bake. 

The  prosecutor  and  a  third  person  were 
driving  a  team  which  liad  been  taken  from  ac- 
med  under  attachment  and  delivered  by  tbe 
officer  to  tbe  slalntlff  In  tbe  attachment  as 
naitecb  Accnaed  pointed  a  pistol  at  the  driver 


and  ordered  him  to  drop  tbe  reins.  He  then 
turned  to  prosecutor,  asked  faim  what  he  was 
doing,  and  pointed  the  pistol  at  blm  and  or- 
dered him  to  leave.  Hew,  that  accused  wsj 

Siilty  of  assault  at  common  law.  If  not  under 
evlsal  lOOS,  {  3622,  making  it  an  assault  for 
one  to  point  any  pistol  at  another  either  In  fun 
or  otherwise,  etc. 

[Ed.  Note.— For  caaea  in  pt^t,  see  voL  4, 
Cent  Dig.  Assault  and  Battery,  |S  1,  3.] 

Appeal  from  Saperl<«  Oonrt,  Franklin 
Coimty;  Long,  Judge. 

J.  F.  Scott  was  convicted  of  assault,  and 
he  appeals.  Affirmed. 

Criminal  action  tried  before  Long,  J.,  and 
a  Jury  at  August  term,  1906,  of  Franklhi 
superior  court  The  defendant  was  indicted 
for  an  asaault  on  Jobnaon  Smith.  It  appears 
that  two  mules  had  been  attached  tbe 
sheriff  in  tbe  suit  of  I.  H.  Kmmer  t.  J.  F. 
Scott  and  by  blm  ddlvered  to  Kearny  aa 
bis  agent  or  bailee.  Tbe  Jury  returned  a 
special  verdict  from  whiiA  we  make  tbe  fol- 
lowing extract:  "In  July,  1900,  Blcbard 
Pvnj  by  order  ot  Kearney  liamessed  tbe 
mules  to  a  wagon,  and  together  with  Jobnaon 
Smltb  started  to  liaul  lumbm-.  The  wife  and 
sister  of  tbe  defendant  went  out  and  told 
them  to  carry  tbe  mules  bade  to  tbe  stable 
and  let  them  atay  there.  In  a  few  minutes 
John  Oonyers  came  back  driving  the  same 
team,  and  wltb  tbe  said  Johnson  Smith  waa 
pr^arlng  to  load  the  wagon  with  lumber, 
the  lumber  being  near  tbe  house  of  ttx  prla- 
ona.  The  prlaonor  went  to  tbe  place  wltb 
a  pistol  In  bis  hand,  pointed  at  tlie  drlvor, 
the  Bald  John  Conyers,  and  ordered  blm  to 
tnm  loose  tbe  reins,  which  be  did,  leaving 
the  team  standing.  The  prisoner  turned  to 
Johnson  Smith,  and  asked  blm  what  be  was 
doing  there.  Upon  being  Informed  that  ha 
was  tb^e  helping  to  haul  the  lumber,  tbe 
prisoner  pointed  tbe  pistol  at  him  and  ordered 
blm  to  leave  which  he  also  did ;  tbe  prlsonor 
still  having  the  pistol  in  bis  band.  Tbe  mules 
and  wagon  were  tbea  sent  back  to  the  stables 
of  Kearney.  No  shot  was  flred  from  the  pis- 
tol. The  parties  in  charge  of  tbe  mules  were 
acting  under  orders  of  Kearny."  Upon  this 
verdict  tbe  defendant  was  adjudged  guilty, 
and  from  the  sentoioe  of  tbe  court  he  ap- 
pealed. 

N.  T.  Qull^,  tor  appellant  Atty.  Qen.,  for 
the  State. 

WALKER,  J.  (after  stating  tbe  case). 
Whether  Kearney,  as  bailee  of  the  sheriff,  bad 
the  right  to  use  tbe  property,  and  if  he  did 
use  it  or  permit  it  to  be  used  in  the  mannw 
described  In  the  special  verdict  whether 
the  officer  thereby  lost  hla  apedal  property 
in  the  mules,  so  that  tbe  defmdont  could 
thereafter  retake  them,  are  questions  we  pre- 
fer not  to  discuss  as  the  case  can  well  be 
decided  upon  another  ground  which  clearly 
sustains  the  Judgment  of  the  court  The 
rights  and  duties  of  a  sheriff  with  respect 
to  property  in  bla  custody  by  virtue  of  a 
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levy  oDdK  attacbment  are  considered  In  1 
Sbinn  on  Attacbment,  SE^.  See,  also,  State 
T.  Black,  liOO  N.  a  8S6,  IS  8.  B.  877,  U  U 
R.  A.  206.  A  person  may  lawfully  nse  so 
mnch  force  as  Is  reasonably  necessary  to 
protect  bis  property  or  to  retake  It,  when  It 
has  wrongfully  bem  taken  another,  or 
Is  withheld  without  authority,  but  If  he 
nse  more  force  than  le  required  for  the  pur- 
pose, be  wtll  be  guilty  of  an  assault  So  If 
one  deliberately  and  at  the  outset  kills  an- 
other with  a  deadly  weapon  In  order  to  pre- 
vent a  mere  trespass,  it  is  murder,  and  if 
he  offers  to  strike  with  a  deadly  weapon  or 
to  shoot  with  a  pistol,  under  the  same  cir- 
cumstances, before  resorting  to  a  milder 
mode  of  prevention,  be  shows  ruthiessness 
and  a  wanton  disregard  of  human  life  and 
social  duly.  State  t.  Myerfield,  61  N.  G. 
108.  The  right  to  protect  person  or  prop- 
erty by  the  use  of  such  force  as  may  be 
necessary  is  subject  to  the  qualification  that 
human  life  must  not  be  endangered  or  great 
bodily  harm  threatened  except  in  urgent 
cased.  The  person  whose  right  is  assailed 
must  first  nse  moderate  means  before  resort- 
ing to  extreme  measures.  Olark'a  Cr.  Law 
(2d  Ed.)  241,  242;  State  T.  Crook,  133  N.  a 
672,  46  S.  B.  564.  Ordinarily,  whether  ex- 
cessive force  has  been  used  Is  a  question  for 
the  Jury.  State  v.  Goode,  180  N.  C.  661,  41 
S.  E.  8;  State  v.  Taylor,  82  N.  C.  664.  In 
State  V.  Morgan,  25  N.  a  186,  88  Am.  Dec. 
714,  speaking  of  an  assault  with  a  deadly 
weapon  to  prevent  a  trespass,  the  court,  by 
Oaston,  J.,  says:  "It  Is  not  every  right 
of  person,  and  still  less  of  property,  that  can 
lawfully  be  asserted,  or  every  wrong  that 
may  rightfully  be  redressed  by  extreme  reme- 
dies. There  Is  a  recklessness— a  wanton  dis- 
regard of  humanity  and  social  duty— In  tak- 
ing or  endeavoring  to  take  the  life  of  a  fellow 
being,  In  order  to  save  one's  self  from  a  com- 
paratively slight  wrong,  which  Is  essentially 
wicked  and  which  the  law  abhors.  Tou  may 
not  kill,  because  yoif  cannot  othmrlse  effect 
your  object,  although  the  object  sought  to  be 
effected  is  right  Tou  can  only  kill  to  save 
life  or  limb,  or  prevent  a  great  crime,  or 
to  accomplish  a  necessary  public  duty."  It 
Is  said  In  State  v.  McDonald,  49  N.  O.  19; 
"Whether  the  deceased  was  in  fact  commit- 
ting a  trespass  upon  the  property  of  the  pris- 
oner at  the  time  when  he  was  killed,  and 
If  he  were,  whether  the  prisoner  could  avail 
himself  of  It  as  be  assigned  a  different  cause 
for  the  killing.  It  Is  unnecessary  for  us  to 
decide.  Admitting  both  of  these  Inquiries  to 
be  decided  in  favor  of  the  prisoner,  the  homi- 
cide is  still,  according  to  the  highest  autbor- 
Itles,  murder,  and  murder  only.  To  exten- 
uate the  offense  in  such  a  case,  however. 
It  must  be  shown  that  the  intention  was 
not  to  take  life,  but  merely  to  chastise  for 
the  trespass,  and  to  deter  the  oflrader  from 
repeating  the  like,  and  it  mnat  so  appear." 
To  the  same  effect  la  Stata  v.  Brandon,  6S 


N.  a  468.  Tboae  are  tlM  leading  cases,  and 
are  considered  aa  having  settled  the  law  In 
tbis  state  upon  the  subject  Whoi  they  are 
trated  the  principle  there  announced,  and 
it  Is  commanded  both  by  common  sense  and 
a  Just  regard  for  the  public  peace  and  private 
security,  we  find  no  difficulty  la  adjudging 
the  facts  found  In  the  weclal  verdict  sofa- 
dent  to  establish  the  defendant's  gollt  John 
Ckinyers  and  bis  companion,  Johnson  Smith, 
who  Is  the  prosecutor,  were  putting  lumber 
on  the  wagon  when  the  defendant  suddenly 
appears  on  the  scene  and  points  a  pistol, 
presumably  loaded  (State  v.  Cherry,  83  N. 
C.  476),  at  the  prosecutor,  without  demand- 
ing the  possession  of  bis  property  or  that  be 
desist  from  using  It  but  merely  asking  blm 
what  be  was  doing  there.  The  return  by  blm 
of  the  mules  to  Kearney  shows  that  be  at 
least  did  not  think  be  was  ^titled  to  the 
IMssessIon  of  than.  If  be  pointed  the  pistol 
at  Conyers  and  Johnson  in  reaentment  for 
using  the  mules,  his  act  waa  none  the  less 
criminal,  but  was  an  a^avated  assault  flrat 
on  Conyers,  and  then  on  Johnson.  In  any 
view  of  the  case,  he  waa  guilty  of  an  assault 
at  common  law  (State  v.  Daniel,  186  N.  <X 
671,  48  S.  B.  644,  108  Am.  St  Rep.  970).  If 
not  under  section  8622  of  the  Bevlaal  of  lOOS. 
No  oror. 


WOODARD  ft  WOODARD  t.  TBI-STATB 

MILUMG  GO. 

(Snpreme  Court  of  North  Carolina.  Sept  2B, 
1906.) 

L  Afpeabanoi  —  JnaisDicnon  —  Waxveb — 

AOBBBUBNT. 

An  agreement  bv  tbe  counsel  for  defendant 
that  a  case  broaght  before  a  justice  of  the 

Seace  should  be  heard  before  the  Justice  on  a 
ay  subseqaent  to  the  return  day,  entered  into 
prior  to  the  return  day,  is  not  a  general  appear- 
ance, and  defendant  may  object  to  the  mauffi- 
clency  of  tbe  service  of  process. 
2.  SAinc— Sfeciai.  Appeabancb. 

The  appearance  of  an  attompy  for  tbe  sole 

{inrpose  of  moving  to  disnilss  the  action  for 
rregnlarities  In  the  proceedings  is  a  special  ap- 
pearance and  tbe  right  to  dismiss  may  be  in- 
sisted on. 

[Eld.  Note. — For  cases  in  point  see  vol.  3; 
Oent.  Dig.  Appearance,  |  47.J 

8.  Appui^Waivxb  or  OBJEonoNs— Morion 

TO  Dismiss. 

Where,  on  a  special  appearance,  a  motion 
to  dlsmiin  an  action  for  irregulariues  in  the 
proceedings  la  denied,  defendant  may  proceed 
with  the  trial  without  thereby  losing  his  right  to 
have  tbe  ruling  reviewed  by  an  appellate  court 

[Ed.  Note. — For  cases  In  point,  see  voU  3, 
Gent  Dig.  Appeal  and  Error,  S  3612.] 

Appeal  from  Superior  Court  Edgecombe 
County;  G.  B.  Jones,  Judge. 

Actlou  by  Woodard  &  Woodard  against 
the  Tri-State  Milling  Company.  From  an 
order  of  the  superior  court  dismissing  an  ap- 
peal from  a  Judgment  of  a  Justice  at  tbe 
peace,  plaintiff  appeals.  Affirmed. 
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ThiB  BcUon  was  commenced  la  ttae  coatt  of 
a  joatlce  of  tbe  peace,  and^  on  appeal,  waa 
dlsmUwed.  The  following  an  tbe  findlnga 
of  tbe  superior  court,  bis  bonor.  Jndge  Jones, 
presiding: 

"(1)  That  smnmoDs  was  duly  issued  by 
the  }astlce  of  tbe  peace  on  ttae  22d  day  of 
March,  190^  retomable  on  the  2Stb  day  of 
March.  1904,  and  the  same  was  returned  on 
tbe  return  day  thereof  by  the  constable  with 
tbe  Indorsement  'Defendant  not  to  be  fonnd 
In  the  county/  (2)  There  was  no  affidavit 
Baffident  to  order  the  publication  of  tbe 
aerrlce  ot  tbe  summons,  nor  was  there  any 
order  directing  the  publication  ot  tbe  sum- 
mons, nor  is  there  any  record  showing  there 
was  a  publication  of  tbe  summons,  and  war- 
rant of  attachment  In  the  papers.  (8)  I 
find  that  tbe  defendant's  attorney  by  cor- 
respondence, agreed  with  tbe  plalntltfs  at- 
torney that  the  matter  should  be  continued 
from  April  28,  1904,  and  come  up  for  hearing 
on  the  13th  day  of  May,  1904,  at  Whitakers, 
N.  C  (S)  That  at  the  beginning  of  the  trial 
on  tbe  13tta  day  of  May,  1904,  W.  O.  Howard, 
attorney  for  tbe  defendants,  moved  to  dis- 
miss the  action  for  IrregnlarltleB  In  the  pro- 
ceedings, which  motion  was  overruled  and 
tbe  cause  proceeded  with.  (S)  There  was  no 
personal  service  nor  was  there  s«Tlce  by 
publication,  but  It  was  admitted  that  thwe 
was  attempted  service  by  pubUcatlim  re- 
turnable April  28,  1904." 

Tnm  the  order  ot  the  superior  court,  plain- 
tiff appealed. 

€k  If.  .T.  Tonntoln,  tot  avpellant  W.  O. 
Gtoward,  for  appellee^ 

BROWN,  J.  The  coonsd  for  platntlffs 
admits  tbe  correctness  of  bis  honor's  rul- 
ing nnless,  as  he  contend  the  defendant's 
counsel  entered  a  general  appearance  before 
tbe  justice,  of  the  peace.  Prior  to  the  return 
day  of  April  2Sd,  It  appears  that  counsel  for 
plahitlSli  and  defendant,  both  of  whom  re- 
side In  Tatboro,  nme  Uttle  dlstanee  from  the 
nSHco  of  tbo  Justice  of  the  peace,  agreed  that 
tbe  case  should  be  heard  before  the  justice 
on  May  13th,  Instead  of  April  2Sd.  This 
nreement  was  made  doubtless  for  mutual 
sgreemen^  and  we  see  nothing  in  It  to  In- 
dicate that  counsel  ftnr  defendant  Intended  to 
entw  a  goieral  appearance  or  to  waive  any 
rlibt  he  bad  whkA  could  have  been  ezwds- 
ed  bad  he  appeared  on  April  28d.  In  the 
language  of  Mr.  Justice  Walker,  in  BuIIard 
V.  Edwards,  140  N.  a  647,  B8  B.  B.  44B,  "We 
would  not  give  so  strained  and  technical 
a  construction  to  bis  application  for  a  con- 
Unuance,  as  to  exclude  therefrom  the  Idea 
that  the  plaintiff  Intended  that  the  whole 
matter  and  not  merely  tbe  trial  upon  the 
merits,  sbould  be  continued  Air  bearing  to  a 
mrae  convenient  timew**  Again,  "we  hold  that 
be  could  do  on  the  2d  of  FAroary,  precisely 
what  he  could  have  done  on  the  26th  of  Jan- 
uary, and  further  that  be  did  not  Intend  to 
waive  any  of  bis  rights."  140  N.  O.  648, 


S3  B.  B.  446.  That  case  seems  to  be  very 
much  In  point  Agreements  similar  to  tbe 
one  made  In  this  case  are  frequently  made 
outside  of  court  between  counsel  for  their 
mutual  convenience  and  It  cannot  be  sup- 
posed that  either  Intended  thereby  to  waive 
any  legal  right  his  client  possessed. 

When  the  counsel  for  defendant  appeared 
before  the  justice,  on  May  ISth,  be  did  not 
enter  a  general  appearance.  '*The  test  for 
determining  the  character  of  an  apearance 
is  the  relief  asked,  the  law  looking  to  Its 
substance  rather  than  form."  Scott  v.  Life 
Association,  187  N.  O.  516,  60  8.  B.  221. 
Where  the  record  shows  that  the  appearance 
was  made  for  tbe  purpose  of  dismissing  the 
action  It  Is  a  special  appearance.  Scott  v. 
Life  Association,  supra.  Tbe  character  of 
tbe  appearance  is  to  be  determined  by  what 
the  attorney  actually  did  when  he  appeared 
In  court,  at  tbe  call  of  the  case.  3  Cyc.  pp. 
002,  609.  The  flrst  act  of  tbe  attorney  be- 
fore he  entered  any  appearance  was  to  move 
to  dismiss  the  action  for  Irregularities  In 
the  proceedings.  This  conduct  showed  no 
purpose  to  enter  a  genera)  appearance,  but 
was  In  fbct  a  special  appearance  Itself  for 
a  special  purpose.  The  motion  being  over- 
ruled, the  attorney  was  warranted  then  in 
proceeding  with  the  trial,  and  did  not  there- 
by abandon  tbe  right  to  have  the  justice's 
rullnK  reviewed  by  tbe  superior  oonrt 

Affirmed, 


BURTON  V.  BELVIN. 

(Snpreme  Omrt  of  North  Oandina.  Sept.  20, 
1906.) 

1.  Bastabdb— SuppoBP— GoOTBAors— Aonoiis 
FOB  Bbkacr— Complaint. 

A  complaint.  RlleKlnR  that  defendant  se- 
daced  platntifF  and  b^KOt  children  with  her ;  that 
daring  the  cohabitation  he  promised  that  if 
she  would  not  Institute  bastardy  proceedings 
aRalnst  him,  be  would  provide  uececsaries  for 
herself  and  children ;  that  his  promise  was  re- 
newed from  time  to  time,  and  by  means  of  the 
promises  based  on  their  Illegal  relations,  but 
without  stipnlBtion  as  to  future  cohabitation, 
she  was  Indnced  to  refraia  from  instituting 
bastard;  proceedings;  that  defendant  broke 
his  promises,  and  removed  to  another  state,  and 
demanding  recorenr  for  breach  of  the  promise — 
states  an  actl<m  for  damages  for  breach  of  a 
promise  supported  by  a  good  consideration,  and 
not  a  proceeding  In  bastardy. 

2,  Saub— GonsinsBATioiT. 

An  agreement  by  the  mother  of  a  bastard 
not  to  resort  to  bastardy  proceedings  Is  a  good 
consideration  for  a  pecuniary  settiement  by 
tbe  putative  father. 

[Ed.  Note.— For  cases  In  point,  see  vol.  6, 
Cent.  Dig.  Bastards,  S  ^-l 

8.  CoNTBAcre— Vaumtt  —  LBOALirT  or  Ob- 
ject—Past COHABrrATION. 

A  contract,  in  consideration  of  past  co- 
habitation to  support  the  woman  and  children 
t)egotten  daring  the  cohabitatlo>i,  is  not  void, 
though  the  ill^al  cohabitation  continues.  If 
there  is  no  stipulation  for  future  cohabitation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Gent.  Dig.  Bastards,  |  26;  voL  11,  Cmt  Dig. 
Onntracts.  |  614^] 
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Appeal  from  Superior  Oonrt,  Vance  County; 
Ward,  Judge. 

Action  by  Lucy  Burton  against  N.  J.  Bel- 
Tin.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

A.  O.  Zollicoffer  and  Heniy  T.  Powell,  for 
appellant  T.  T.  Hldu  and  T.  U.  Plttman. 
tor  appellee, 

GLABE,  0.  J.  The  complaint  alleges 
tliat  the  defendant,  who  1>  a  married  man, 
seduced  the  plaintiff  when  she  was  14  years 
of  age  and  has  batten  three  <Ailldren  by 
her;  that  during  such  cohabitation,  in  re- 
sponse to  her  repeated  requests  for  asdst* 
ance  for  herself  and  dblldren,  she  then  being 
again  with  child  by  him  and  disposing  her 
purpose  to  appeal  to  the  bastardy  law  If  re- 
fused, the  defendant  promised  that,  if  she 
would  not  institute  such  proceedlni^  he 
would  provide  her  "with  money  and  necessar- 
ies for  the  supirart  of  herself  and  chlldreut 
begotten  by  blm,  and  for  the  expenses  of  her 
sickness  and  lying  in,  and  for  her  mainte- 
nance when  she  was  unable  to  work.  These 
promises  he  continued  to  make  and  renew 
from  time  to  time  to  the  plaintiff  and  to 
her  father  for  her,  and  by  means  of  hia  said 
promises,  all  of  which  were  based  upon  their 
relations  and  the  results  thereof,  and  without 
stipulation  or  reference  to  any  future  cohabi- 
tation, she  was  induced  to  refrain  from  mak- 
ing application  to  the  court  under  the  provl- 
Bions  of  the  bastardy  law  or  to  bring  any 
action  against  him."  The  complaint  further 
alleges  that  the  defendant  has  broken  bis 
oft  repeated  and  solemn  promises  and  re- 
moved to  Virginia,  leaving  her,  and  his  chil- 
dren by  her,  destitute  and  unprovided  for, 
and  a^s  for  the  recovery  of  damages  sus- 
tained from  the  breach  of  the  defendant's 
promises. 

The  defendant  demurred  on  the  grounds: 

1.  'That  this  is  a  proceeding  in  bastardy, 
and  a  justice  of  the  peace  has  exclusive 
original  Jurisdiction.**  This  Is  not  a  bastardy 
proceeding,  but  It  is  an  action  for  damages 
from  a  breacb  of  a  promise  made  upon  good 
and  valid  consideration.  Bastardy  proceed- 
ing would  not  be  a  feasible  remedy,  for  the 
defendant  has  removed  from  the  state.  Be- 
^des,  the  plaintiff  sues  for  breadi  of  a  prom- 
ise and  asks  damages  beyond  the  Jurisdic- 
tion of  a  justice  of  the  i>eace. 

2.  **That  the  action,  being  based  npon  a 
promise  not  to  Institute  bastardy  proceedings, 
is  Illegal  and  void  and  against  public  policy." 
Bastardy  proceedings  are  civil,  not  criminal. 
In  their  nature  (State  v,  Llles,  134  N.  C. 
735,  47  S.  B.  750),  and  an  agreement  not  to 
resort  to  or  to  discontinue  such  proceeding  Is 
*'a  good  consideration  for  a  pecuniary  settle- 
ment or  compromise"  (9  Cyc.  610). 

3.  "That  the  alleged  cause  of  action  Is 
based  npon  an  Immoral  and  Illegal  contract 
and  Is  therefore  void  as  against  public  policy.** 
It  Is  true  that  a  c<»itract  for  future  cohabi- 
tation Is  Immoral  and  void,  as  against  pub* 


lie  policy.  But  a  contract  In  consideration 
of  past  cohabitation  to  support  the  mother 
and  children  Is  in  the  nature  of  reparation, 
as  far  as  it  goes,  and  to  be  commended.  It 
is  neither  void  nor  Immoral,  even  though  the 
illegal  cohabitation  continues,  If  there  is  no 
stipulation  for  future  cohabitation.  Brown 
V.  Elnsey,  81  N.  C.  245,  and  cases  there  cited. 
It  would  be  infinitely  more  to  the  credit  of 
the  defendant  that  he  should  provide  for  the 
victim  of  his  lust  and  the  Innocent  children  of 
whom  be  has  become  the  father,  and  should 
keep  them  from  suffering  and  from  becom- 
ing a  charge  upon  the  taxpayers,  than  that 
he  should  remove  to  another  state,  ieavlnj; 
her  and  his  dilldren  in  destitution,  and,  when 
sued  for  breach  of  his  promise,  should  plead 
his  own  immorality  and  violation  of  law  as  a 
defense.  The  defendant  was  under  a  natur- 
al obligation  to  supirart  his  Illegitimate  off- 
spring (Klmborongh  v.  Davis,  16  N.  O.  74), 
and  maintain  the  plaintiff  In  her  sickness, 
which  he  had  caused.  This  obligation  the 
law  not  only  recognizes,  but  enforces  it  in 
bastardy  proceedings.  It  cannot  be  Immoral 
for  the  defendant  to  promise  to  do  his  natural 
and  legal  duty  by  the  plaintiff  and  his  illegiti- 
mate offspring.  He  presents  a  very  sorry 
spectacle  in  pleading  to  be  released  from  lia- 
bility on  the  ground  that  sndi  promise  is 
immoral  and  against  public  policy.  He  baa 
been  immoral,  but  not  in  promising  to  pro- 
vide for  the  support  of  his  victim  and  his 
dilldren.  It  is  in  furtlierance  of,  not  against, 
public  policy  that  provision  for  them  should 
be  made  by  him  and  the  burden  not  be  cast 
upon  the  taxpayers.  Brown  v.  Kinsey,  supra. 
Is  exactly  in  point  Corbett  v.  Olute,  137  N. 
a  546.  50  S.  E.  216,  which  holds  that  a 
bond  given  as  consideration  for  the  suppres- 
sion of  a  criminal  prosecution  is  null  and 
void,  has  no  application.  The  execution  of 
public  Justice  cannot  be  stayed  by  the  pay- 
ment of  money  or  by  any  private  arrnoge- 
mmt  But  bastardy  proceedings  are  not  in 
the  enforcement  of  puniahment  It  is  a 
quasi  civil  remedy  for  the  sole  purpose  of 
providing  support  for  the  woman  and  child, 
and  to  save  the  tas^ayers  from  that  expense. 

The  Judgment  oTerrnUDg  the  demurrer  la 
affirmed. 


STATE  T.  BUBNBTT. 

(Supreme  €9onrt  of  North  Carolina.  Sept  25, 

1906.) 

1.  INDICTUEHT  AND  InrOlQUTXOH— MOTXOir  TO 

Quash. 

A  motion  to  quash  an  Indictment  after  plea 
of  not  jruilty  is  allowable  only  in  the  discre- 
tion of  the  court. 

[Ed.  Note. — For  cases  Id  point  ■«  toI.  27, 
Cent  Dis.  Indictment  and  Information,  |  473.J 

2.  Same— MtsJoiNDKB  or  OnxNSEs. 

An  indictment  charging  one  In  one  count 
with  a  violation  of  Revlsol  1905.  |  3358.  mak- 
ing it  a  felony  to  abduct  a  child  under  the  axe 
of  14  years,  residing  with  bis  father,  and  in  an- 
other count  a  violation  of  section  86^  making 
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it  I  misdemeaDor  to  entice  but  minor  to  go 
btjond  the  limits  of  the  state  withont  tbo  con- 
■ent  of  the  pfirent,  cannot  be  quashed  for  mis- 
joinder of  olfenses ;  the  counts  being  mm  ataut- 
m«ata  of  the  same  transaction,  varied  to  meet 
tBe  differeDt  phases  of  proof. 

IE4  Note. — For  cases  in  point,  see  vol.  27, 
Cnit  Dig.  Indictment  and  Information,  SS  403- 
413.1 

S.  CinnKAi.  Law  —  InerBuonoNB  —  Dvtt  ow 

CoDBT  TO  Give- 
It  is  not  necessary  for  the  court  to  ^ive 
Kqiwsted  Instructions  verbatim,  and  a  charge 
tabstantially  embracing  the  requests  so  far  as 
tkr  an  correct  Is  snmclent. 

IBd.  Note^For  cases  in  point,  see  nL  1^ 
Ont  Dig.  Criminal  Law,  If  2013.  2014.] 

t  Abdcctior — Natubk  of  Oitenbb  —  Stat- 
utes. 

The  offense  of  abdoctioo,  denounced  bj 
Bevinl  1905,  1  8358,  making  it  a  felony  to 
abdoct  any  child  under  the  age  of  14  years  who 
'hall  reside  with  his  father,  is  not  established, 
wbere  there  is  force  or  inducement,  and  the  de- 
parture of  the  child  from  the  custody  of  the 
father  la  volnntary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  AbdncHon,  H  1-ia] 

5.  SuiE—lKSTBTTCnORS. 

An  Inatmction  on  the  trial  of  an  Indict- 
meit  for  violating  Bevisal  1905.  fi  8S5S,  mak- 
ing it  an  offense  to  abduct  any  diild  under 
the  age  of  14  years  who  shall  reside  with  his 
father,  tiiat  the  jury  must  be  satlsBed  that  the 
duld  was  under  14  years,  that  she  was  resid- 
iog  with  her  father,  and  that  accused  carried 
h«r  away  against  her  will  and  by  means  of 
force,  fraud,  or  other  inducement,  and  that 
If  there  was  no  Inducement  or  force  and  the 
child  departed  from  her  father  voluntarily, 
iccQsed  was  not  guilty,  and  that,  should  it  be 
foDDd  that  the  (mild  was  taken  away  by  ac- 
cased  against  her  father's  will,  accused  could 
Dot  be  convicted  unless  it  should  be  found  that 
the  child  was  carried  away  by  force  or  fraud, 
or  by  the  persuasion  of  the  accused,  was  auffi- 
ciantly  favorable  to  accused. 

6.  SUIB— BZ^EKENTS  OV  OCTENSK. 

To  constitute  the  abduction  of  a  child  in 
viobtton  of  Revlsal  1905,  |  3358,  making  it  a 
fekiny  to  abduct  a  child  under  the  age  of  14 

en.  it  Is  not  necessary  to  prove  that  the  tak- 
,  of  the  dilld  was  against  the  father's  will  and 
vidioat  his  consent. 

.[Ed.  Kot& — ^For  eases  in  point,  see  vol.  1, 
Ont  Dig.  Abduction,  1 10.} 

T.  Sua— Defense — Bubder  or  Pboof, 

One  charged  with  the  abduction  of  a  child 
^violation  of  Revisal  1905,  {  3358.  has  the 
mrdai  of  establishing  the  defense  that  the  cat^ 
TTing  awiay  of  the  child  was  with  the  bther's 
Wiment 

[Ed.  Note. — For  cases  in  point,  wtm  vol.  1, 
Cent  Dig.  Abduction,  {  17.] 

Appeal  from  Sinierlor  Goar^  Vance  Ootm- 
tr;  Ward,  Judge. 

W.  B.  Burnett  was  conrlctod  of  iU>diie- 
tkm,  and  be  appeals.  Affirmed. 

F.  s.  Spmlll,  T.  M.  Pittman,  and  J.  a 
Kittrell,  for  appellant  The  Attorney  Gen- 
eral, for  the  State. 

CLASE:,  C.  J.  The  defendant  waa  oon- 
Tided  of  abduction.  There  are  two  counts 
In  the  bill,  one  based  upon  Revlsal  1905,  S 
B358,  vhlch  makes  it  a  felony  to  "abduct,  or 
17  iqf  means  Induce  any  child  under  the  age 


of  14  years,  who  BhaU  reside  with  the  father, 
•  •  •  to  leave  such  person.  •  •  • 
The  second  count  Is  under  Bevisal  1905,  f 
3G30,  which  makes  It  a  misdemeanor  to  en- 
tice any  minor  to  go  beyond  the  limits  of 
the  state  for  the  purpose  of  employment 
without  the  consent  in  writing  "of  the  pa- 
rent, guardian  or  other  person  having  au- 
thority over  fluch  minor."  The  Jury  found 
the  defendant  guilty  on  the  first  count,  and 
not  guilty  on  the  second.  After  the  indict- 
ment was  read  to  the  Jury,  the  defendant 
asked  leave  to  withdraw  his  plea  of  not  guilty 
and  moved  to  quash  the  Indictment  for  mis- 
joinder of  two  different  offensee.  This  was 
denied,  and  defendant  excepted. 

A  motion  to  quash,  after  plea  of  not  guil- 
ty, is  allowable  only  In  the  discretion  of  the 
court  State  v.  DeGraff,  113  N.  C.  CSS,  18 
S.  B.  607;  State  v.  Flowers.  109  N.  C.  845, 
18  S.  E.  718;  State  T.  Miller,  100  N.  a  643, 
5  S.  B.  925;  State  v.  Jones,  88  N.  C.  671. 
We  may  note,  however,  that  If  the  motion 
had  been  made  in  apt  time,  when  the  eev- 
eral  coxmts  are.  as  In  this  case,  merely  state- 
ments of  the'eame  transaction  varied  to  meet 
the  different  phases  of  proof,  the  bill  cannot 
be  quashed.  State  v.  Harris,  106  N.  G.  682, 
11  8.  E.  377;' State  v.  Parish,  104  N.  O.  679, 
10  S.  E.  457;  State  v.  Morrison.  85  N.  C. 
561;  State  v.  Eason,  70  N.  C.  88.  An  indict- 
ment containing  several  counts  describing 
the  same  transaction  in  different  ways  is 
unobjectionable.  State  t.  Haney,  19  N.  C. 
390;  State  v.  Eason.  supra;  State  v.  Reel, 
80  N.  a  442;  State  v.  Morrison,  supra;  State 
V.  Parish,  supra;  State  r.  Howard,  120  N.  0. 
656.  40  8.  E.  71 ;  State  t.  Morgan,  133  N.  Q 
743.  46  S.  E.  1038. 

To  charge  two  separate  and  distinct  of- 
fenses In  the  same  count  Is  bad  for  duplicity 
(State  V.  Cooper,  101  N.  C  684,  8  8.  B.  134). 
and  the  bill  may  be  quashed  on  motion  in 
apt  time;  but  the  objection  Is  waived  by 
falling  to  move  in  apt  time  and  Is  cured 
by  a  nol.  pro&  as  to  all  but  one  charge, 
or  by  verdict  State  v.  Cooper,  supra. 
yvhea  an  indictment  charges  several  distinct 
offenses  In  different  counts,  whether  felcmles 
or  misdemeanors,  the  bill  is  not  defective; 
but  the  court  may  In  its  discretion  compel 
the  solicitor  to  elect.  If  the  offenses  are  ac- 
tually distinct  and  separate,  lest  the  prisoner 
be  confused  In  bis  defraise  or  embarrassed  In 
his  challenges;  but  there  Is  no  ground  to  re- 
quire the  solicitor  to  elect  when  the  Indict- 
ment charges  the  same  act  "under  different 
modifications,  bo  as  to  correspond  with  the 
precise  proofs  that  might  be  adduced."  State 
V.  Haney,  10  N.  a  391;  State  v.  Barber,  113 
X.  a  714,  18  S.  B.  616;  Goldbrlck  Case.  129 
K.  C.  656,  40  S.  B.  71,  and  cases  there  cited. 
Besides,  duplicity  Is  ground  only  for  a  motion 
to  quash,  made  In  apt  time,  and  Is  cured  by 
verdict.  State  v.  Wilson,  121  N.  C.  655,  28 
S.  B.  416;  State  v.  Hart,  116  N.  C.  978,  20 
8.  BL  1014;  State  T.  Oooper,  supra;  State  t. 
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Haney.  supra;  State  t.  Smons,  TO  N.  0.  386; 
State  r.  lAckleor.  44  N.  C.  206. 

The  court  chained  the  jury  <m  the  first 
connt  that  fbey  most  be  aatiafled  beyond  a 
reasonable  doubt  tiiat  the  girl  was  under  14 
years,  that  she  was  residing  with  her  father, 
and  that  the  d^endant  tocft  and  carried  her 
away,  not  only  against  his  will  and  without 
his  consent,  but  that  the  taking  and  car- 
rying of  the  child  was  by  the  defend- 
ant's force,  fraud,  persuasion,  or  other  in- 
ducement exercising  a  controlling  Influence 
iQ>on  her  conduct;  that,  If  be  merely  permit- 
ted her  to  go  with  him  and  his  family  and 
gave  her  bis  active  assistance,  that  of  Itself 
would  not  make  him  guilty;  that  abduction 
Is  the  taking  and  carrying  of  a  child,  ward, 
eta,  either  1^  fraud,  persuasion,  or  open  vio- 
lence; that  the  ocHisent  of  the  child  Is  no  de- 
Cense,  but,  If  there  was  no  Inducemrat  nor 
force,  and  the  child  darted  from  her  father 
entirely  voluntarily  on  her  part,  the  defend- 
ant was  not  guilty  of  abduction;  that,  should 
the  Jury  find  that  the  girl  was  taken  away  by 
the  defoidant  against  her  father's  will  and 
without  his  consent,  the  defendant  cannot 
be  convicted,  unless  the  jury  should  go  far- 
ther and  find  beyond  a  reasonable  doubt  that 
the  girl  was  carried  away  by  the  force  or 
fraud,  or  Induced  to  go  by  the  persuasion,  of 
the  (tefendant."  This  charge  autwtantially 
embraced  the  prayers  of  the  defendant  so 
far  as  th^  were  correct  It  was  not  neces- 
sary to  give  them  verbatim.  See  numerons 
cases  cited  In  Clark's  Code  (8d  Ed.)  f  416. 

In  State  v.  Ohlsenhall,  lOG  N.  0.  679,  11 
8.  B.  518,  the  court  adopts  Wriiater's  d^nl- 
tlon  of  abduction,  *Trhe  takli^  and  carrying 
away  of  a  child,  a  ward,  a  wife,  etc.,  either 
by  fraud,  persuasion,  or  opoi  violence^"  ana 
adds:  "It  Is  clear  that  the  consent  of  the 
child,  <d)talned  by  means  of  persuasion,  is 
no  defense,  since  the  result  of  such  persua- 
sion Is  just  as  great  an  evil  as  If  It  had  been 
accomplished  by  other  means.  Even  under 
the  English  statutes,  where  a  'taking*  Is  re- 
quired. It  was  said  by  Wlghtman,  J.  (In  Rex 
V.  Handley,  1  F.  &  F.  64^,  that:  'A  taking 
by  force  Is  not  necessary.  It  Is  snfilclent  It 
such  moral  force  was  used  as  to  create  a 
wllUngnera  on  the  girl's  part  to  leave  her 
father's  home* "  The  court  then  further 
added  that  "the  true  spirit  of  the  statute 
Is  for  the  protection  of  the  parent"  Of 
course,  If  there  Is  no  force  or  Inducement 
and  the  departure  of  the  child  Is  entirely 
voluntary,  there  U|.  no  abduction.  The  de- 
fendant has  no  cause  to  object  to  his  honor's 
charge.  Indeed,  it  may  be  hoe  noted  that  an 
allegation  or  ivoof  that  the  taking  was 
"against  the  father's  will  and  without  his 
consent"  Is  not  required  by  the  statute  as 
to  the  first  couPt  State  v.  George  03  N,  G. 
667.  That  the  carrying  away  was  with  the 
father's  consent  Is  a  defense  the  burden  of 
which  Is  upon  the  defendant  State  v.  Chls- 
enhall,  aupra. 

No  error. 


IVES  V.  ATLANTIC  &  N.  a  R  OO. 

{Supreme  Conrt  of  North  Carolina.  S^t.  2S, 
1906.) 

1.  Fbauds,  Statctb  or— Ihtesests  in  Rxai> 

ESTATB-^ALB  OV    STAKDIHO  TIMBEB. 

A  contract  for  the  sale  of  standing  timber 
la  within  the  statute  of  fraoda 

[Ed.  Note.— For  eases  In  point,  see  voL  23, 
Cent.  Dig.  Frands,  Statute  of,  1 117.] 

2.  Sake— CoiTTBAoi  to  Gut  Tiubbb. 

An  oral  contract,  whereby  one  of  the  i>ar- 
ties  agreed  to  cnt  timber  on  the  land  of  the  other 
and  deliver  it  for  a  certain  price  per  c<vd,  waa 
not  within  tbe  statute  of  frauds. 
8.  Appkat^tt  a  hmt.mh  Ebbob  —  Snxcnoic  or 
JuBoaa. 

A  party  cannot  complain  of  tbe  sustaining 
of  an  objecti<m  to  a  juror,  where  at  the  time  he 
had  not  exhausted  his  peremptory  challenges,  and 
the  jury  chosen  constituted  a  panel  acceptable 
to  both  parties. 

[Ed.  Note. — For  cases  in  point  see  vol.  8* 
Cent.  Dig.  Appeal  and  Error,  {  4126.] 

4.  CoirrBAOTS  —  Action  —  BviDnroB—ADicn- 
BiBiLiTY— ABiLrrr  TO  Perform. 

In  an  action  for  damages  for  breach  of  a 
contract  whereby  plaintiff  was  to  cut  and  deliver 
wood  for  defeoduit,  tbe  testimony  of  a  wit- 
ness that  he  loaned  plaintlSE  money  to  enable 
him  to  fulfill  his  contract  was  admissible  on  an 
Issue  as  to  plalntUTs  ability  and  readiness  to 
perform. 
6.  Save. 

In  an  action  for  breach  of  ccmtract  the 
testimony  of  a  witness  that  he  loaned  plaintiff 
money  to  fulfill  the  contract  offered  on  an 
issue  as  to  plaintiGTs  ability  and  readiness  to 
perform,  was  not  objectionable  on  the  gronnd 
that  its  elfect  was  to  make  tb»  witness  the  real 
plaintiff. 

6.  EviDZKcs— Deoubatiohs— STATnnnrs  or 
COBPOBATB  OrricKB. 

In  an  action  fOr  Iweach  of  omtract  wheretv 
platntiir  was  to  cot  wood  for  defendant  railroad 
and  deliver  ft  on  the  rixht  of  way,  evidence  that 
defendant's  president,  the  agent  of  the  road  de- 
puted to  make  the  contract  stated  in  the  pr«»* 
ence  of  plaintiff  that  plaintiff  need  not  deliver 
the  wood  on  the  right  of  way,  and  that  he  order- 
ed that  it  should  be  paid  for  where  it  then 
stood,  was  admissible  against  defendant. 

7.  TbIAI  —  iNSIBUOnOKS  —  REqUKSTS— Ne- 
CESaiTT. 

If  a  party  desires  more  definite  fnstmctlons 
on  any  issue,  he  must  make  a  special  request 
for  them,  or  he  cannot  be  heard  to  complain  of 
tbe  indeSniten»s  of  tbe  instmctions  on  appeal. 

[Ed.  Note.— For  cases  In  point  see  voL  46, 
Cent  Dig.  Trial,  {  628.] 

Appeal  from  Superior  Court  Crav^  Coun- 
ty; Long,  Judge. 

Action  by  B.  W.  Ives  agahut  the  Atlantic 
&  North  Carolina  Railroad  Company.  l''n>m 
a  judgment  In  favor  of  plaintiff,  defendant 
appeala.  Affirmed. 

CMl  action  tried  befcne  Long,  J.,  and  a 
jury  at  May  term,  1906,  ot  Cravoi  superior 
court  The  action  was  brought  to  recover 
damages  for  breach  of  an  oral  contract  be- 
tween the  parties  by  which  the  plaintiff 
agreed  to  cut  for  the  defendant  and  deliver 
along  Ita  right  aC  way  16,000  cords  of  wood, 
8.000  cords  of  whldi  were  to  be  cut  from 
the  plalntitrs  land  and  the  balance  from  the 
land  of  the  defendant  For  the  8,000  cords 
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the  defendant  speed  to  pay  |2  pef  eord 
and  for  the  remainder  $1.76  per  cord,  tbn 
detendant,  as  to  tlie  latter,  MdS  allowed 
a  deduction  on  the  price  of  25  centa  per  cord 
(or  vbat  U  called  **atampage" ;  that  ia,  for 
tbe  trees  famished  bj  It  or  cut  on  its  land. 
Flabitlflr  cat  5,000  cordfl»  for  which  be  woa 
palct  and  he  cat  and  waa  ready  to  dellTsr 
6J84  corda,  and  has  cut  and  delivered  748 
cords,  for  whidi  he  waa  not  paid,  making 
10,986  corda,  and  leaving  uncat  4,014  cords, 
niere  were  1,140  of  the  6,090  cords  which 
irere  not  dellTered  on  the  right  of  way, 
because  It  was  already  full  of  other  wood 
and  there  whs  no  room  for  It  This  was 
banled  by  plalntUf  to  his  tramway  and  was 
ready  for  delivery,  wheu  defendants  directed 
tbat  It  shoold  be  Insjwcted  snd  paid  for. 
Six  hundred  corda  of  It  was  afterwards  de- 
Urered  on  the  rlg^t  of  way.  The  plaintiff 
allied  that  he  had  beea  prevented  from 
complying  fully  with  hla  part  of  the  con- 
tract bj  tbe  wrongful  acts  of  the  defendant, 
altbough  he  was  at  all  times  ready,  able, 
and  willing  to  do  so,  and  there  waa  evidence 
taidlng  to  support  tbe  allegation.  There 
was  evidence  tending  to  show  that  tbe  plain- 
tiff had  not  compiled  in  all  respects  with 
the  contract  on  his  part  It  was  also  in 
eridoice  that  there  bad  been  no  breach  of 
tbe  contract  by  the  defendant,  until  after 
tbe  road  was  leased;  the  former  president 
of  tbe  defendant  company  stating  tbat  he 
would  have  carried  oot  the  contract  fully 
had  he  been  continued  in  o£Bce.  Tbe  de- 
fendant pleaded  a  counterclaim  consisting 
of  $1,193  paid  to  tbe  plaintiff  for  the  1,140 
ends  of  wood  cut  from  Its  land,  which  it 
allied  had  not  been  delivered  on  the  right 
of  way  and  which  bad  become  worthless, 
and  $285  for  stumpage,  and  $413.40  for 
quarters  erected  for  tbe  plaintiff's  hands, 
at  bis  request,  making  in  all  $2,691.40,  and 
there  was  some  evidence  to  bus  tain  the  de- 
mand. 

The  plaintiff  objected  to  a  Juror,  N.  H. 
Rofflell,  upon  tbe  ground  tbat  be  was  now 
tn  tbe  employ  of  the  lessee  of  the  defendant, 
■nd  had  formerly  been  in  its  empl<^,  tbe  said 
lessee  being  responsible  under  its  contract 
wltb  tbe  defendant  for  any  recovery  against 
the  defendant,  ^e  objection  was  sustained, 
and  the  defoidant  excepted.  The  plaintiff 
was  permitted  to  prove  by  one  J.  A.  Meadows, 
orer  the  defendant's  objection,  that  he  had 
advanced  $13,000  to  the  plalntlfl  to  oiable 
htm  to  carry  oot  tUB  contract,  and  that 
tbe  defendant  still  owed  him  $7,800  <m  the 
debt  This  svldaice  was  Introduced  solely 
for  the  purpose  of  showing  that  the  plaintiff 
wag  ready  and  able  to  perform  bis  part  of 
tbe  contract  Many  other  exceptions  were 
taUb  by  the  def  mdant  to  the  mUngs  and 
to  the  chargs  €t  the  court  bat  It  Is  not  nec- 
essary to  make  any  special  reference  to  them 
here  as  they  are  noticed  In  the  opinion.  The 
Imdsi,  with  the  answers  thereto,  were  as 


follows:  "(1)  IMd  tb»  defendsnt  contract 
with  tbe  plalntlfl  as  alleged  In  the  complalntT 
A.  Tea.  ^  Did  defendant  fall  to  perform 
said  contract '  on  Its  part  as  alleged  in 
the  oomplaiat?  A.  Tes.  (3)  What  sum,  If 
any,  Is  the  plalntlfl  entitled  to  recover  of  de- 
fendant on  aocoimt  of  aaid  alleged  breach? 

A.  $8,10&90.  (4)  Did  the  plalntlfl  carry  out 
and  perform  said  contract  on  his  part?  A. 
Xes.  (6)  What  sum.  If  any,  is  the  detead- 
■nt  mtltled  to  recover  of  the  .plalntlfl  on 
account  of  bis  failure  to  perform  bis  con- 
tract as  alleged  by  defendant?  A.  Nothing." 

Jadgment  was  entered  upon  the  verdict, 
and  the  defendant  appealed. 

W.  a  Munroe,  P.  M.  Pearsall,  A.  D.  Ward, 
and  O.  H.  Guion,  for  appellant  D.  U  Word 
and  W.  W.  Clark,  for  appellee. 

WALKBB,  J.  (after  stating  the  case). 
It  may  not  be  taken  as  settled  that  growing 
trees  are  a  part  of  the  realty,  and  a  con- 
tract to  sell  or  convey  them  or  any  Interest  in 
or  concerning  them  must  be  reduced  to  writ- 
ing. They  are  fructus  nature  les,  and,  being 
rooted  in  the  soli,  are  by  nature  as  much  an- 
nexed to  tbe  freehold  as  any  permanent  fix- 
ture can  be.  Scorell  v.  Boxall,  1  Yoonge 
&  Jervls,  396;  Carrlngton  v.  Roots,  2  M. 
&  W.  264;  Rodwell  v.  Phillips,  9  M.  & 
W.  601;  Bvans  v.  Roberts,  6  B.  &  G.  829. 
The  course  of  Judicial  decision  in  England 
upon  this  snbject,  from  the  time  of  the  dic- 
t\mi  of  Treby,  O.  J.,  In  Anon.,  1  Lord  Ray- 
mond, 182,  to  the  latest  period,  will  be  found 
well  stated  in  Reed  on  Statute  of  Frauds, 
§S  707,  711.  We  have  adopted  the  rule  as 
given  In  tbe  cases  above  cited,  and  a  contract 
for  tbe  sale  of  standing  Umber  has  always 
beea  considered  by  us  as  within  the  mean- 
ing and  Intent  of  the  statute.  Brlttaln  v. 
McKay,  28  N.  a  266.  36  Am.  Dec.  738; 
Mizell  V.  Burnett.  49  N.  O.  240,  69  Am.  Dec. 
744;  Morlng  v.  Ward,  50  N.  O.  272;  Flynt 
V.  Conrad,  61  N.  a  100.  93  Am.  Dec.  688; 
Green  v.  Railroad,  73  N.  C.  524;  Mlzell  v. 
Baffin,  118  N.  C.  21,  18  S.  SI.  72.  Tbe  ques- 
tion was  directly  presented  and  decided  In 
Drake  v.  Howell,  133  N.  O.  162,  45  8.  B.  689, 
and  Hawkins  v.  Lumber  Co.,  130  N.  G.  160; 
61  S.  B.  852.  But  tbe  contract  of  the  par^ 
ties  to  this  action  was  not  one  fbr  the  sale 
of  standing  trees,  but  iQ  the  one  case,  for 
the  sale  and  delivery  of  cord  wood,  and.  In 
the  other,  for  the  conversion  of  trees  growing 
OD  the  defendant's  land  Into  cord  wood 
and  tiie  delivery  of  the  aame  on  the  de- 
fendanl^B  right  of  way.  It  was  not  con- 
templated 1^  the  parties  that  there,  should 
be  a  transfer  of  any  title  to  or  Interest  In 
tbe  trees  as  tb^  stood  upon  the  land,  and 
this  Is  essential  to  bring  tbo  agreement  with- 
in the  purview  of  the  statute.  29  Am.  dc 
Kng.  Bnc:  (2d  EML)  880.  In  Washbam  v. 
Borrows,  1  W.  H.  A  O.  (Bzch.)  116,  Rolfs; 

B.  ,  for  the  court  said  that  where  the  vraidor, 
who  la  the  owner  of  the  soil,  sells  what  is 
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growing  on  tbe  land,  whether  natural  pro- 
duce (prima  vestura),  such  as  timber,  grass, 
herbage  or  apples,  or  tbe  aHnual  fruits  of 
Industry  (fructus  tndustriales),  as  com, 
pulse,  or  the  like,  on  the  terms  that  be 
(tbe  vendor)  Is  to  cut,  or  sever  them  from 
the  land  and  then  deliver  them  to  the  pur- 
chaser, the  latter  acquires  thereby  no  Inter- 
est In  the  soil  "which  In  such  case  Is  only 
In  the  nature  of  a  warehouse  for  what  Is 
to  come  to  him  merely  as  a  personal  chattel." 
It  was  ruled  In  the  leading  case  of  Smith 
T.  Surman,  9  B.  &  C  661,  that  where  tbe 
o\Yuet  of  land  agreed  with  another  to  cut 
-timber  from  his  own  land  and  deliver  tbe 
trees,  when  cut  down  or  severed  from  the 
freehold,  to  the  latter  for  a  stipulated  price, 
the  statute  did  not  apply,  and  tbe  particular 
agreement,  in  that  case,  being  construed  to 
have  the  said  effect  In  law,  was  therefore 
held  not  to  be  wlth!n  tbe  statute.  And  the 
conv^e  of  the  proposition  Is  equally  true, 
that  where  one  contracts  with  another  to 
cut  timber  from  his  land  and  deliver  It  to 
him  when  cnt  or  severed,  the  statute  bas  no 
application.  It  has  been  bo  expressly  de- 
cided. Killmore  v.  Howlett,  48  N.  T.  569; 
Forbes  v.  Hamilton,  2  Tyler  (VL)  356; 
Scales  V.  Wiley,  68  Vt  39,  33  Atl.  771 ;  Green 
T.  Armstrong,  1  Denio  (N.  T.)  550;  Boyce 
V.  Washburn,  4  Hun  (N.  Y.)  792  ;  2  Reed 
on  Statute  of  Frauds,  fi  711.  The  courts 
properly  said  In  tbe  cases  cited  that  to  give 
the  statute  tbe  construction  contended  for, 
would  be  to  destroy  the  right  of  recovery  of 
almost  every  laborer  at  harvesting  or  mow- 
ing which  generally  end  almost  universally 
rests  on  a  parol  contract,  and,  further,  that 
it  would  make  a  writing  Indispensable  to 
the  validity  of  a  contract  by  tbe  owner  of  a 
peat  bed  or  a  sand  bank  to  deliver  even  a 
load  from  It,  and,  we  may  add,  It  would 
jeopardize  the  rights  of  every  woodman  who 
for  hire  fells  trees  In  tbe  forest  Tbe  con- 
struction is  utterly  inadmissible.  It  has  been 
said  In  some  cases,  following  a  dictum  of 
Llttledale,  J.,  In  Smith  y.  Surman,  supra, 
that  If  the  trees  are  sold  by  the  vendor, 
who  Is  tbe  owner  of  the  land  npon  which 
they  are  standing,  to  the  vendee,  with  a 
stipulation  that  they  must  be  cut  and  re- 
moved at  once  or  within  a  reasonable  time, 
tbe  trees  will  be  regarded  as  chattels  and 
tbe  contract  will  therefore  not  be  within 
the  statute,  and  this  because  of  the  shortness 
of  the  time  given  for  cutting  and  removing 
them.  Marshall  v.  Green,  L.  K.  1  O.  P. 
DIv.  35.  This  distinction  la  scholastic.  If 
not  arbitrary.  It  partakes  more  of  formal- 
ism than  It  does  of  sound  logic  and  cogent 
filament  We  would  not  cite  this  class  of 
decisions  In  support  of  our  ruling  In  this 
case,  as  we  cannot  assent  to  the  reasoning 
and  conclusion  of  the  courts  In  them.  While 
they  may  seem  to  be  In  point,  they  really  are 
not,  as  there  tbe  trees  themselves,  as  stand- 
ing timber,  were  sold  to  tbe  vendee.  Here 


they  were  not  The  question  as  to  whether 
tbe  statute  applies  should  not  be  determbied 
by  the  mere  accident  that  time  Is  given  to- 
sever  the  trees  or  other  growth,  but  by  the 
nature  of  tbe  .thing,  as  being  or  not  being  a 
part  of  the  freehold.  This  is  the  better  rea- 
son and  ground  for  decision  and  It  was  so 
considered  by  Lord  t]llenborough  In  Crosby 
V.  Wadsworth,  6  Bast,  602,  wherein  the  court 
held  an  agreement  that  the  plaintfflF  shoalcl 
enter  the  defendants'  land  and  cut  and  carry 
away  a  crop  of  grass,  to  be  for  an  Interest 
In  land,  because  "conferring  an  exclusive 
right  to  the  vesture  of  the  soil  during  a 
limited  time";  and  to  tbe  same  effect  la 
Scorell  V.  Boxall  and  Killmore  t.  Hewlett, 
already  cited  by  us,  and  numerous  other 
cases  decided  by  courts  of  high  authority. 

28  A.  &  E.  Enc.  (2d  Ed.)  640,  and  note  o; 

29  A.  &  E.  Enc.  (2d  Ed.)  889  and  note  5, 
where  the  authorities  are  collected.  At  any 
rate,  the  cases  wblch  hold  that  as  the  time 
fixed  for  cutting  and  removal  shows  whether 
or  not  it  was  intended  that  the  trees  or  other 
growth  should  receive  further  nutrition  from 
tbe  soil.  It  should  control  in  the  decision  of 
the  question,  are  at  variance  with  the  reason 
assigned  by  this  court  for  Its  ruling  that 
contracts  for  the  sale  of  standing  trees  are 
within  the  statute.  What  Is  the  law.  In  this 
respect,  with  regard  to  tbe  fruits  of  Indus- 
tiy  (fructus  Industrlales),  Is  not  now  before 
us.  Flynt  V.  Conrad,  snpra.  Our  opinion 
is  therefore  against  what  appears  to  be  the 
main  contention  of  the  defendant  that  the 
contract  is  void  because  It  was  not  in  writ- 
ing, for  this  Is  a  contract  not  for  the  sale  of 
trees  but  merely  for  the  cutting  of  them  into 
cord  wood.  It  Is  simply  a  contract  for  em- 
ployment and  not  for  any  interest  In  tbe 
article  upon  which  tbe  labor  Is  to  be  bestow- 
ed. This  is  the  practical  view  and  accords 
^th  the  Intention  of  the  parties. 

The  defendant  Is  not  In  a  position  to  ex- 
cept to  the  ruling  of  the  court  sustaining  tbe 
objection  to  tbe  juror.  It  had  not  exhausted 
Its  peremptory  challenges,  and,  so  far  as  ap- 
pears, tbe  jury  chosen  to  try  the  case  con- 
stituted a  panel  entirely  acceptable  to  both 
parties.  Tbe  purposes  of  justice  and  the  end 
of  the  law  are  equally  attained  when  a  fair 
and  Impartial  trial  has  been  secured  to  tbe 
complalnhig  party.  The  right  of  challenge 
confers  not  a  right  to  select  but  a  right  only 
to  reject  This  is  so  In  theory  and  It  should 
be  so  in  practice.  State  v.  Goocb,  94  O. 
987;  State  v.  Henaley,  94  N.  O.  1021;  Stat« 
V.  Jones,  97  N.  a  469,  1  S.  E.  680;  State  T. 
Freeman,  100  N.  C.  429,  6  S.  B.  921;  State 
v.  Pritcbett  106  N.  C.  667.  11  S.  B.  367; 
State  V.  Brogden.  Ill  N.  O.  656,  16  S.  B.  170; 
State  V.  McDowell,  123  N.  G.  764,  31  S.  E. 
839.  If  an  unobjectionable  jury  was  secfiiecl, 
bow  does  It  concern  the  d^endant  tbat  a 
juror  was  Improperly  rejected.  If  sucb  was 
the  case,  which  we  need  not  dedde.  Tbe 
Question,  the  form  beie  presented,  mm  As- 
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cHed  agalxurt  tlie  defeDdauf a  contentloii  In 
State  T.  Arthur,  18  N.  O.  217. 

llie  testtmony  of  tbe  witness  J.  A.  Uea- 
Ann  was  competent  and  also  relevaot  to  the 
inoa  being  tried.    Tbe  fact  that  he  loaned 
tbe  pl&lnUfC  money  to  enable  bim  to  fulfill 
bis  contract  was  surely  some  evidence  bearing 
upotL  tbe  iseme  u  to  the  plaintUTa  ability 
and  readiness   to  perform  bis  part  of  tbe 
agrement.    Some  of  this  money  be  had  al- 
ready used  and  a  balance  of  $7,300  still  re- 
mained with  which  he  excepted  to  complete 
the  work.    We  are  at  a  loss  to  know  why 
tilts  testimony  was  not  relevant.   The  fact, 
If  It  be  one.  that  its  effect  would  be  to  make 
Ueadowa  the  real  plaintiff,  is  not  any  legal 
objection  to  it.    The  defendant  objected  to 
evidence  of  the  conversation  between  plaintiff, 
Bryan,  and  Carlyle  as  to  tbe  delivery  of  the 
1,140  cords,  in  which  Bryan  agreed  that  be 
need  not  deliver  it  on  the  right  of  way  and 
ordered  that  it  ebould  be  paid  for  as  It  then 
stood.   This  is  not  the  declaration,  after  the 
fact,  of  an  agent,  but  merely  the  relation  of 
vhat  Bryan,  as  chief  executive  officer  of  the 
defendant — ^that  Is,  its  president,  and,  too, 
its  agent  specially  deputed  to  make  tbe  con- 
tract and  to  see  to  Its  proper  execution — had 
said  and  done  in  the  course  of  his  employ- 
ment.  It  was  a  part  of  tbe  very  transaction 
inrolred  in  tbls  dispute,  and  a  statement 
made      Bryan  while  acting  for  tbe  defend- 
ant, and  dam  fervet  opus.   Smith  r.  Railroad, 
68  N.  C.  107,  and  tbe  other  like  chu^-s,  do  not 
therefore  apply.   The  defendant's  counsel 
farther  contended  tiiat  as  tbe  plaintiff  bad 
delivered  only  600  of  tbe  1,140  cords  on  tbe 
ri^t  of  way.  leaving  MO  undelivered,  and 
as  he  had  delivered  only  one  other  lot  of 
748  cords  (exclusive  of  tbe  6.090  cords),  mak- 
ing 1348  cords  BO  delivered,  and  as  tbe  de- 
fendants paid  for  1.140  cords,  the  plaintiff  Is 
entitled  to  recover  only  the  difference,  or  tbe 
value  of  248  cords.   The  court  charged  tbe 
Jury  folly  with  reference  to  this  matter  and 
told  them  tliat  the  value  of  tbe  248  cords 
was  the  measure  of  tbe  plaintiff's  recovery 
"if  they  aboQld  find  tbe  facts  to  be  aQcordtng 
to  the  defendant's  contention."   The  court, 
we  think,  went  to  the  extreme  limit  in  favor 
of  the  defendant.   Tbe  defendant's  prayer 
excluded  entirely  from  tbe  consideration  of 
tbe  Jury  the  evidence  introdoced  by  tbe  plain- 
tiff to  show  that  the  defendant  had  waived 
a  delivery  on  the  right  of  way,  and  that  It 
had  in  several  respects  deliberately  broken 
the  contract.   The  Jury  have  found  as  a 
fact  from  tbe  evidence  that  there  was  no 
valid  reason  for  refusing  to  receive  the  en- 
tire lot  of  wood  and  providing  a  proper  place 
for  Its  storage.   We  were  told  on  the  argu- 
ment, and  It  ia  so  stated  In  one  of  the  briefs, 
though  it  does  not  appear  in  the  record,  that 
after  tbe  lease  was  made,  the  defendant  no 
longer  needed  the  wood,  as  the  engines  were 
changed  from  wood  to  coal  immerB.  This,  If 
It  be  true,  was.  of  cootse,  no  excuse  for  the 
ttteadi,  nor  does  It  tilearly  appear  that  there 


was  any  other  good  reason  for  refusing  to 
receive  this  wood  or  for  breaking  tbe  contract 
In  any  other  respect,  the  former  president  of 
the  defendant  company  having  testifled  that 
tbe  wood  would  have  been  accepted  and  paid 
for  and  tbe  contract  carried  out  If  he  bad 
continued  in  office,  and  tbe  Jnry  having  adopt- 
ed tbe  plaintiff's  version  of  the  facts.  We  re- 
fer to  these  matters  to  show  that  In  submit- 
ting the  case  to  the  Jury  the  court  haa  given 
the  defendant  tbe  benefit  of  every  possible 
contention  in  respect  to  them,  and  this  ia 
true  with  reference  to  all  the  guesttona  in- 
volved. The  other  exceptions  of  tbe  defend- 
ant are  numerous,  but  they  are  not  of  such 
ft  nature  as  to  require  any  extended '  dta- 
cusslon  of  them.  They  relate  In  one  form  or 
another  to  the  refusal  of  the  court  to  give 
more  explicit  Instructions  and  to  explain  tbe 
relative  rights  and  obligations  of  the  parties 
under  the  contract.  It  has  been  so  repeatedly 
held  by  this  court  that  If  a  party  desires 
more  definite  Instructions,  he  must  moke  a 
special  request  for  them;  that  tbe  citation  of 
authority  to  support  the  rule  ia  hardly  re- 
quired. Simmons  v.  Davenport,  140  N.  C. 
407,  53  S.  E.  225.  But  It  must  not  be  In- 
ferred that  we  think  tbe  criticism  of  the 
diarge  Is  warranted,  for  we  are  not  of  that 
opinion.  The  Instructions  were  clear  and 
comprehensive,  embracing  every  possible 
phase  of  the  case  wbldi  was  material,  and 
sbonld  have  been  submitted  to  the  Jury.  We  . 
do  not  doubt  that  the  jury,  which  the  parties 
appear  to  have  regarded  aa  fair  and  intelli- 
gent, got  a  perfect  understanding  of  the  factg 
and  tbe  law  as  explained  by  bis  honor. 

We  have  discussed  the  exceptions  chiefly 
relied  on  in  tbe  argument  before  us.  Tbe 
others  are,  we  ttilnk,  without  merit.  The 
case  has  been  fairly  and  correctly  tried,  and 
the  defendant  must  abide  by  tbe  result 

No  error. 


WILLIAMSON  V.  BRYAN. 

(Snpreme  Court  of  North  Carolina.  'Sept  18, 

1006.)  • 

1.  BOUNDABIKa— DiSPDTBD  BOUNOAST  I881TBS. 

Where,  in  an  action  to  recover  land,  the 
only  issue  was  with  reference  to  a  disputed 
bonndary  line,  which  defendant  alleged  was  ea- 
tablisheo,  owned,  and  recogniied  by  the  owners 
of  the  landa  belonging  to  plaintiff  and  defendant, 
which  was  well  marked  and  defined,  and  which 
formed  the  bonndary  line  between  the  lands  de- 
scribed in  plaintiffs  complaint  and  the  adjoining 
landa  owned  by  defendant  it  was  not  error  for 
tbe  court  to  refuse  to  submit  an  issue  aa  to 
whetlier  plaintiff  was  the  owner  and  entitled  to 
possession  of  "a  narrow  strip  of  land  described 
in  the  complaint,"  and  to  submit  an  issue  as  to 
which  of  two  lines  Indicated  on  a  map  was  the 
true  line  dividing  plaintiff's  and  defendant's 
lands. 

2.  EJEcnrENi^TirLB  Our  of  Statb. 

Where,  in  an  action  to  recover  land,  the 
answer  admitted  that  plaintiff  owned  all  tbe 
lands  on  one  side  of  a  well-establiched  boundary 
line  and  that  defendant  owned  all  on  the  ottier 
side,  it  was  unnecessary  for  plaintiff  to  prove 
title  out  of  the  state  to  any  of  the  lands. 
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Appeal  from  Boperlor  Ootir^  FUt  Oonnty; 
E.  B.  Jones.  Judge, 

Action  b7  D.  H.  WIlUanuoD  against  J.  H. 
Bryan,  to  recover  possenlon  of  certain  land. 
From  a  Judgment  In  fftTOr  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

The  following  is  tlie  map  refored  to  In 

the  opinion: 


mltted  bis  bonor  are  not  revonslve  to  the 
allegations  contained  In  ih»  pleadings  and 
are  not  sofflcient  to  Justify  a  Judgment  for 
the  plaintiff.  .For  this  position  defendant  re- 
lies nptm  ttw  case  of  Tocker  t.  Satterthwalte. 
m  N.  O.  lia  27  S.  B.  46.  It  Is  well  setUed 
that  It  Is  the  duty  of  the  trial  Judge  to  snb- 
mlt  each  issues  as  are  necessary  to  settl& 
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Jarvla  &  Blow,  for  appellant.  L.  L  Moore 
and  Skinner  &  Whedbee,  for  appellee. 

BROWN,  J.  The  principal  contention 
made  by  the  defendant  is  to  alleged  error 
of  the  court  in  the  submission  of  issaes  to  the 
Jury.  The  defendant  tendered  the  follow- 
ing issue:  Is  the  plaintiff  the  owner  apd 
entitled  to  the  possession  of  the  narrow  strip 
of  land  described  in  the  third  paragraph 
of  hie  complaint?  The  court  refused  to  sub- 
mit such  issue  and  submitted  the  following: 
(1)  Wblch  is  the  true  line  dividing  plaintiff's 
and  defendant's  lands  from  tbe  cypress  at 
A  to  Q,  as  indicated  on  the  map?  Ans.  The 
middle  line.  (2)  Is  tbe  plaintiff  the  owner 
and  entitled  to  tbe  possession  of  any  lands 
on  the  west  side  of  the  true  line?  Ans.  Yes, 
plaintiff  owns  all  land  on  tbe  west  side  of 
tbe  true  Hue. 

Tbe  defendant  contends  that  tbe  Issues  snb- 


tbe  material  controversies  arising  upon  Uit> 
pleadings,  and  that,  in  the  absence  of  sucb 
issues  or  equivalent  admissions  of  record 
suffidwit  to  reasonably  Justify  a  Judgment 
rendered  thereon,  this  court  will  order  a  new 
trial.  The  pleadings  In  the  case  at  bar  are 
quite  different  from  those  In  tbe  case  cited. 
In  this  case  the  answer  of  the  defendant  is 
not  simply  a  denial  of  tbe  plaintifTs  title 
and  right  to  possession  of  the  land  In  con- 
troversy, but  It  undertakes  to  set  out  In  a 
measure  the  title  to  tbe  land  and  to  specify 
and  particularize  the  controversy  between 
plaintiff  and  tbe  defendant  In  tbe  first  al- 
legation of  the  answer  tbe  defendant  admits 
that  the  plaintiff  Is  tbe  owner  and  entitled 
to  the  possession  of  most  of  the  lands  de- 
scribed In  tbe  complaint  but  he  denies  that 
the  plaintiff  is  the  owner  or  entitled  to  the 
possession  of  that  part  of  tbe  land  wblch  is 
dracrlbed  In  the  third  auction  of  tbe  corn- 
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plalat.  If  It  shall  be  found  tbat  tbe  bonnd- 
Bries  set  out  In  the  first  allegation  cover  the 
Slid  strip  of  land  so  described  in  the  third 
allegation.  The  def^dant  further  saya  that 
more  than  SO  years  ago  there  was  a  well-ei- 
tabllsbed  line  owned  and  recognized  by  tbe 
owners  of  the  lands  belonging  to  the  plain- 
tiff  and  the  defendant,  which  was  well  mark- 
ed and  defined  and  which  formed  the  bound- 
air  line  betwe^i  tbe  lands  described  In  tbe 
plaintiff's  complaint  and  the  adjoining  land 
now  owned  by  the  defendant  The  answer 
further  alleges  that  the  defendant  and  those 
under  whom  be  claims  held  and  worked  up 
to  this  boundary  line,  and  that  tlie  defendant 
and  those  under  whom  he  claims  hare  had 
possession  up  to  such  well-recognlzed  bound- 
ary line,  and  that  they  bare  held  up  to  and 
realized  the  said  boundary  line,  and  bad 
possession  of  tbe  said  strip  of  land,  which 
tbe  defendant  claims  fs  on  his  side  of  the 
line,  for  more  than  20  years,  etc.  It  will  be 
obserred  that  the  defendant  claims  nothing, 
either  by  way  of  title  or  possession,  beyond 
the  boundary  line  which  be  claims  was  estab- 
lished and  recognized  by  tbe  owners  of  tbi 
lands  on  both  sides  more  than  30  yenrs  ago. 

We  tbink  that,  under  the  pleadings  in  this 
case,  tbe  sole  controversy  relates  to  the  al- 
legation of  a  boundary  line  between  tbe 
lands  of  the  plaintiff  and  the  defendant, 
tbe  plaintiff  claiming  on  the  west  side  of  that 
line  and  the  defendant  on  tbe  east  side  of  It 
Tbe  form  of  tbe  first  Issue  Is  directly  re- 
Eponsire  to  tbe  allegationa  of  the  complaint 
and  tbe  answer,  and,  taken  in  connection  with 
the  admissions  set  out  in  tbe  pleadings,  was 
amply  sofllcleiit  to  Juatl^  tbe  Jndgmoit  of 
tbe  coort 

It  la  contended  that  the  plaintiff  has  failed 
to  show  title  out  of  the  state.  This  was  un- 
necessary because  the  answer  admits  that 
the  plaintiff  owns  all  the  lands  on  one  side 
of  tbe  well-estabUsbed  boundary  line  and  the 
defendant  all  on  the  other  ride.  This  ad- 
mission rendered  it  unnecessary  to  prove  title 
oat  of  the  state  to  any  of  tbe  lands,  and  made 
It  only  necessary  to  determine  tbe  exact  lo- 
cation of  this  boundary  line  which  the  Jury 
has  located  according  to  the  contention  of 
tite  plaintiff.  Nevertheless,  under  tbe  second 
issue,  his  honor  did  submit  to  the  Jury  with 
aiq)roprlate  instructions  the  various  phases 
of  tbe  case  as  presented  by  the  evidence  re- 
lating to  adverse  possession  of  tbe  strip  of 
land  In  controversy,  which  Issue  was  also 
foimd  for  the  plaintiff.  But  In  the  view  we 
take  of  it  this  was  unnecessary  because,  nn- 
dw  liie  admissions  contained  In  the  answer, 
the  controversy  betwem  the  parties  was  de- 
^''Tmined  when  the  Jury  located  tiie  true 
I'ne  between  the  lands  of  Uiese  adjoining 
omen,  and  tbls  finding  coupled  with  tbe 
admlssloDs  la  tbe  pleadings  la  safflclmt  to 
nntain  tbe  Judgment  However,  we  have 
aamined  the  evidence,  the  charge  of  the 
court  and  the  exertions  rdatlng  to  the  sec- 
md  lasne,  and  we  find  tba^  undw  that  Issue, 


the  que8ti<»i  of  adverse  possession,  etc^  was 
fully  submitted  to  the  jury  with  proper  In- 
structions, and  we  think  the  excc{>tlons  are 
without  merit. 
No  error. 


DUFFY  T.  FIDELITY  MUT.  LIFB  INS.  00 

(Supreme  Court  of  North  OaroUaa.  Sept  25, 
190^^ 

1.  ijTsuBAno— Nonci     AiBumnrnTS  Bur 
nciKNCT  OF  Notice. 

A  by-law  of  an  asienment  Insurance  com- 
pany, providing  that  notice  of  an  assesament 
may  be  given  members  by  mall,  li  valid. 

[Ed.  Note.— For  caaes  in  point  aee  voL  28, 
Cent  Dig.  Insurance,  SI  ISSlTlOOa] 

2.  Saub— Action— BuBDER  of  Paoor. 

Where  It  is  the  duty  of  an  insuramse  com- 
pany to  mall  a  notice  of  an  asserament,  in  order 
to  sustain  a  forfeiture  for  nonpayment  ft  must 
show  affirmatively  that  the  notiee  waa  mailed, 
properly  addressed  within  the  Ume  fixed. 

[Ed.  Note.— For  cases  hi  point  see  vol.  28. 
Cent  Dig.  Insurance,  ||  ITOT-lte] 

8.  Same— Notice  of  Absebbments. 

A  by-law  of  an  assessment  insurance  com- 
pany, making  a  certificate  by  tbe  treasurer  or 
bookkeeper  conclusive  evidence  of  the  mailing 
of  a  notice  of  an  assessment  la  UBreaaonable 
and  invalid. 

4.  Same— Action— Evidence— AoitissiBiLnT. 

Where  a  by-law  of  an  aesessment  tnnir- 
ance  company  made  a  certificate  of  tbe  treasurer 
or  bookkeeper  of  th«  mailing  of  notice  of  an 
assessment  conclusive  as  to  the  mailing,  a  cer- 
tificate made  by  the  treasurer  to  the  effect  that 
there  was  attached  thereto  a  oorrect  transcript 
of  the  company's  records  shoving  the  mailing 
of  tbe  notice,  being  tbe  affidavit  of  the  mailing 
clerk,  and  a  paper  referred  to  therein,  was  In- 
admissible as  hearsay. 

Appeal  from  Superior  Oourt,  Craven  Coun- 
ty; E.  B.  Jones,  Judge. 

Action  by  Charles  Duffy,  Jr.,  against  the 
Fidellly  Mutual  Life  Insurance  Company. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

This  action  is  prosecuted  by  plaintiff  for 
the  alleged  wrongful  cancellation  of  a  pol- 
icy  of  Insurance  by  defendant ;  plaintllT 
daimlng  as  damages  the  premiums  paid  and 
Interest  ttaereon.  Defendant  admitted  the 
cancellation,  and  justified  by  alleging  that, 
plaintiff  having  failed  to  make  premium 
when  due,  the  policy,  by  Its  terma,  became 
void.  The  controversy  arises  upon  tbe  ques- 
tion whether  the  notice  of  the  assessment 
was  given  to  plaintiff  according  to  tbe  terms* 
of  tbe  policy  and  by-laws  of  tbe  association. 
Tbe  two  Issues  material  to  be  considered  In 
disposing  <a  this  ai^peal  are:  "(1)  Was  a 
notice  of  assessment  of  July  1,  1D03,  which 
was  payable  July  81,  1908,  duly  directed  to 
tbe  plahitlff  at  New  Bern,  N.  C,  which  ad- 
dress appeared  at  the  time  on  the  books  of 
the  company  deposited  on  July  1,  1903,  post- 
age prepaid,  In  the  post  ofllce  In  PhIIndi>]- 
pblat  Ausmr :  Na  (2)  Was  the  notice  of 
July  1,  1003,  assessment  received  by  plain- 
tiff at  his  address  In  New  Bern,  N.  C?  Au~ 
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awer:  No."  It  was  In  evidence  that,  at  the 
4ate  of  the  policy,  April  12,  1883,  and  by  ita 
terms,  the  assessments  were  dne  and  pay- 
able to  Joel  Klns^,  Tmstee,  at  New  Bern, 
M.  C;  that  paymento  were  made  to  said 
tmstee  until  some  dme  prtor  to  July  1, 1903, 
when  tile  by-law  was  bo  amended  that  the 
assessment  became  payable  to  the  company 
in  Fblladelphla;  that,  after  the  change  In  the 
by-law,  plaintiff  made  several  payments  of 
assessmentB  by  sending  same  to  Philadelphia. 
Defendant  Introduced  article  6,  i  9,  of  the 
by-laws,  88  amended,  as  follows:  "A  print- 
ed or  written  notice  directed  to  the  address 
of  a  member,  as  It  appears  at  the  time  on  ttie 
books  of  the  assodatlon,  and  deposited  In 
the  office  at  PhiladeliAla,  shall  tie  deemed 
a  legal  and  snfflcient  notice  of  mortuary 
calls  and  dues.  A  certificate  made  by  the 
treasurer  or  bookkeepw  showing  such  facta 
idiall  be  taken  and  accepted  aa  conclnsiTe 
evidence  of  the  mailing  of  such  notice." 
Defendant  thereupon  introduced  a  certificate 
made  by  O.  G.  Bosbyshell,  treasurer,  stat- 
ing that  on  July  1.  1003,  a  notice  of  as- 
aeaament,  directed  to  the  plaintiff,  was  de- 
posited hi  the  post  office  of  the  dty  of  Phil- 
adelphia, inclosed  In  an  envelope,  postage 
prepaid,  etc..  concluding:  "And  this  cer- 
tificate is  made  by  me,  the  treasure  of  said 
company.  In  conformltr  with  the  by-laws  of 
the  said  assoclatton,  which  are  a  part  of  said 
ivollcy;  and  attached  hereto  Is  a  true  and 
correct  transcript  of  the  records  of  the  com- 
pany made  at  that  time,  showing  the  mail- 
ing of  such  notice,  being  the  affidavit  of  the 
mailing  cleric,'*  etc  Following  this  certifi- 
cate is  the  affidavit  of  S;  E.  Haines,  clerk, 
who  states  that  he  has  charge  of  the  prepar- 
ation and  mailing  of  notices  for  premiums 
upon  policies  Issned  by  defendant.  That  on 
the  7tb  day  of  July,  1903,  he  deposited  the 
notices  referred  to  in  certain  sheets  attach- 
ed, addressed  to  the  persons  named,  etc. 
This  affidavit  bears  date  July  1,  1903,  and 
attached  thereto  Is  a  sheet  showing  notice 
of  assessment  mailed  to  plaintiff  at  New 
Bern,  N.  O.  There  Is  no  controversy  regard- 
ing the  amount  of  the  assessment  Plaintiff 
was  asked  the  following  question :  "Did  you 
ever  receive  any  notice  or  demand  for  pay- 
ment of  assessment  for  July  1,  1903?  De- 
fendant objected.  Objection  overruled.  De- 
fondant  excepted.  Answer:  "I  have  never 
received  a  notice  for  Jaly,  1903."  The  de- 
fendant requested  certain  special  Instruct- 
ions, which  are  set  out  In  the  opinion.  The 
Jury  answered  both  Issues  in  the  negative^ 
From  a  judgment  upon  the  verdict  defoid- 
ant  appealed. 

Hinsdale  ft  Son  and  IV.  W.  Clark,  for  ap- 
pellant. W.  D.  Mclver  and  O.  H.  Gulon,  for 

aiipellee. 

CONNOR,  J.  (after  stating  the  case).  In 
the  view  which  we  take  of  this  appeal,  sev- 
eral of  the  qnestiona  presented  by  the  ex- 
ceptions and  argued  In  the  brief  become  Im- 


material. The  Inquiry  to  which  the  first 
issue  is  directed  lies  at  the  ttireshold  of  the 
C(mtroversy.  The  answer  to  that  g:ueBtion,  In 
our  opinion,  it  decisive  of  the  case.  The 
antborltlefl  cited  by  the  learned  counsd  for 
defendant  fully  sustain  the  validity  of  the 
cmtract  contained  in  the  policy,  declaring 
that  by  mailing  the  notice,  propwiy  ad- 
dressed, to  the  plaintiff,  the  defendant  dis- 
charges Its  duty  in  that  respect  The  au- 
thorities are  practically  uniform  In  bold* 
Ing  that  a  by-law  of  an  assessment  insurance 
company  providing  that  notice  may  be  given 
members  of  assessments  by  mailini^  prop- 
erly addressed,  is  valid  and  binding  upon 
members.  Toe  t.  Mutual  Ben.  Ass'n,  63  Md. 
86;  Epstein  v.  Hut.  Aid  Bon.  Ass'n,  28  La. 
Ann.  938;  Niblack.  Ben.  8oc.  >  290.  It  is 
equally  well  settled  that  the  by-Laws  of  such 
association  whea  assented  to  by  the  member, 
as  provided  in  the  charter,  ctmstltute  the 
measure  of  duty  and  Uabill^  If  the  parties, 
provided  they  are  reasonable,  and  not  la 
violation  of  any  principle  of  pid»llc  law. 
There  was  evldraioe  proper  for  the  consld- 
eratlou  of  the  Jury  tending  to  show  that  Dr. 
Duffy  knew  of  the  change  ta  the  by-law  by 
which  the  assessment  became  payable  In 
Philadelphia.  The  authoiltieB  are  uniform- 
ly to  the  effect  that  when  the  duty  la  im- 
posed upon  the  company  to  mall  the  notice. 
In  order  to  sustain  a  forfeiture,  it  must  show 
affirmatively  that  the  notice  was  mailed, 
properly  addressed,  within  the  time  fixed. 
"The  giving  of  the  notice  Is  a  condition 
precedent,  and  good  standing  la  not  lost  by 
a  failure  to  pay  an  assessment,  of  which  no 
notice  was  given  tiirough  the  fault  or  miscon- 
duct of  a  supreme  lodge,  or  society,  or  its 
officers."  Niblack  on  Ben.  Soc.  }  257.  In 
the  absence  of  any  contract  or  by-law  to  the 
contrary,  actual  notice  must  be  shown,  not 
only  mailing,  but  the  receipt  of  the  notice. 
But,  as  we  have  seen,  the  parties  here  have 
contracted  that  mailing  shall  be  taken  as 
notice.  The  defendant  seeks  to  show  con- 
clusively by  the  certificate  of  the  treasurer 
that  the  notice  was  mailed,  and  excepts  to 
the  tratimony  of  plaintiff  that  It  was  not 
received.  For  the  purpose  of  sustaining  this 
exception  the  defendant  relies  upon  the  by- 
law declaring  that  such  certificate  shall  be 
taken  as  conclusive  evidence  of  the  fact  of 
mailing.  This  contention  presents  the  ques- 
tion whether  the  by-law  so  providing  is  valid. 
There  can  be  no  question  that  a  corporation 
may  make  reasonable  by-laws  not  Inconsist- 
ent with  its  charter.  "In  its  operation  be- 
tween the  corporation  and  its  members,  a 
by-law.  in  order  to  be  valid,  must  not  be  un- 
reasonable, oppressive,  or  extortionate" 
10  Cye.  357;  AUnutt  v.  Bub.  High  Court,  62 
Mich.  110,  28  N.  W.  802.  Whether  a  by-law 
Is  reasonable  Is  a  question  of  law  for  the 
court.    10  Cye.  358. 

A  diligent  Investigation  by  the  learned  and 
indtistrlous  counsel  for  both  parties  and  our- 
selves falls  to  diacovw  any  authOTity  or 
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discussion  of  the  exact  qneatlon  presented 
by  this  appeal  The  numerona  cases  sa»- 
talnlng  contracts  by  whicb  the  parties  agree 
to  SDbmlt  questions  arising  between  them  to 
aibltration,  or  to  the  estimate  of  one  or  more 
persons  chosen  In  advance,  give  us  but  little 
2ld  In  the  solution  of  this  question.  "By- 
laira  restricting  the  right  to  sue  in  the  courts 
ue  generally  void."  10  Cyc.  361.  While 
tbe  by-law  relied  upon  by  defendant  does 
not  In  express  terms  undertake  to  deprive 
tbe  plaintiff  of  his  right.  In  common  with 
all  other  ddsens,  to  sne  In  tbe  courts  for 
redress  of  his  grievance,  the  practical  effect 
of  tbe  right  claimed  to  close  the  door  to  In- 
qdry  In  respect  to  tbe  controrc^rted  fact  is 
to  keep  the  promise  to  tbe  ear  and  break  it 
to  tbe  heart  If  we  of  the  officers  of  tbe  cor- 
poration may,  by  an  ex  parte  nnswtnn  certi- 
ficate, conclusively  cirae  an  Inquiry  Into  tbe 
fiut.  It  would  be  an  Idle  thing  to  go  Into 
court  and  Impanel  a  Juir  only  to  be  told  that 
no  evidence  will  be  beard  by  them.  While 
courts  wUl,  and  should,  cautiously  exercise 
the  powK  of  declaring  omtracts,  solemnly 
made  by  parties,  void  as  beli^  unreasonably 
tbey  should  at  tbe  same  time  carefully  scm- 
Qnize  omtrurta,  the  purpose  and  ^ect  of 
which  Is  to  prevent  the  dtiien  from  having 
bla  righto  passed  npcm  and  enforced  by  the 
courts  at  tbe  state,  by  the  means  and  methods 
wbidi  experience  has  shown  to  be  best  adapt 
ed  to  Quit  purpose.  It  would  seem  tliat  to 
sustain  a  by-law  making  such  certificate 
presomptlve  evidence  Is  as  far  as  the  courte 
thoQld  go  m  that  direction.  Without  attrl- 
bntiDg  to  tbe  <^lcer  any  corrupt  motive,  we 
cannot  fall  to  recognize  the  truth,  teugbt  by 
eqwrlence,  that  those  whose  dul7  requires 
tbe  dally  mailing  of  la^  numbers  of  letters 
cannot  retain  any  personal  memory  of  tbe 
particular  letters  mailed,  and  are  compelled 
to  upon  tbe  record  made  by  them  at 
tbe  tlm&  Such  record  should  have,  and  al- 
ways does  have,  great  weight  In  estnblish- 
taig  the  fact  recorded.  It  has  never  been 
MA  that  such  records  made  by  persons  en- 
ssged  In  private  business  are  conclusive  evi- 
dence of  such  facts.  Based  upon  reasons  of 
public  policy,  certain  public  records  import 
absolute  verity  and  may  not  be  contradicted, 
Imt  sucb  reasons  do  not  Extend  to  private  en- 
tries. The  rules  of  evidence  are  relaxed  to 
the  extent  of  permitting  them  to  be  Intro- 
duced as  entries,  within  well-deflned  limit- 
ations. Insurance  Co.  v.  Raiirond,  138  N.  C 
42.  50  8.  E.  4fi2;  Greenleaf,  Ev.  |  120.  To 
go  beyond  this,  and  allow  private  corpora- 
tioiu,  by  means  of  by-laws,  to  make  acts  of 
their  own  officers  conclusive  evidence.  Is,  so 
far  as  our  researches  Inform  us,  without 
precedent,  and  we  think  would  be  an  un- 
reasonable and  dangerous  innovation  upon 
common  right. 

568.E.— 6 


It  will  be  observed  that  the  by-law  does  not 
require  the  certificate  of  tbe  treasurer  to 
stete  a  fact  within  his  own -knowledge.  He 
Is  not  required  to  certify  that  he  mailed  tbe 
notice  or  that  he  saw  some  other  person  do 
so,  but  may,  as  In  this  case  he  undertook  to 
do,  rely  upon  the  stetonent  of  an  office  boy 
or  any  other  servant  or  employ^  of  the  com- 
pany. Certainly  to  permit  such  certificate 
to  have  the  conclusive  effect  claimed  would 
put  every  member  of  the  defendant  company 
in  tbe  absolute  power  of  the  oorporatlcm. 
It  is  said  that  there  Is  a  presumption,  found- 
ed  upon  experience,  that  a  letter  duly  post- 
ed, prepaid,  and  properly  addressed  reaches 
ite  desttoatlon.  Tbe  Jury  have  toimd  upon 
the  second  issue  that  Dr.  Duffy  never  recelT- 
ed  tbe  notice.  It  appears  from  the  mailing 
sheet  that  ot^  notices  mailed  at  the  same 
time  were  received.  Tbe  only  reasonable 
explanation  ta  this  condition  of  tbe  matter 
is  that  the  notice  was  not  mailed.  Tbe  bur- 
den of  proof  was  cm  the  defendant  to  show 
tbe  mailing.  There  is  another  view  of  the 
question  upon  wblcb  we  tbtok  fbe  testimony 
was  competent  If  a  by-law  of  this  cbaract 
er  were  valid.  It  should  certainly  be  con- 
strued strictly  and  the  certificate  be  requir- 
ed to  comply  with  Ite  terms.  After  stat- 
ing the  facte  In  regard  to  tbe  mailing,  the 
treasurer  proceeds  to  say :  "This  certificate 
is  made  by  me,  tbe  treasurer  of  said  com- 
pany, in  conformity  with  tbe  provisions  of 
tbe  by-laws  of  the  said  association,  wbldi 
are  a  part  of  said  policy;  and  attecbed 
hereto  Is  a  true  and  correct  transcript  of  tbe 
records  of  tbe  company  made  at  that  time,, 
showing  the  mailing  of  such  notice,  being 
the  affidavit  of  the  mailing  clerk,  and  one 
of  the  sheete  rtferred  to  therein."  It  is  thus 
made  apparent  that  he  Is  relying  upon  tbe 
affidavit  of  Mr.  Haines,  which  is  attached  to 
this  certificate.  His  stetement  tlierefore  Is 
based  upon  hearsay,  and  we  are  thus  Invited 
to  make  a  second  departure  from  well-settled 
rules  of  evidence.  To  do  so  would  further  en- 
danger the  rlghte  of  the  members  of  the  as- 
sociation. We  have  carefully  examined  the 
numerous  cases  cited  by  counsel  for  the  de- 
fendant, and,  as  conceded  by  them,  they  do 
not  decide  the  question  presented  upon  this 
record.  Hie  recognition  by  th?  courts  of  con- 
tracts to  submit  questions  to  arbitration  Is 
based  upon  a  principle  not  applicable  to  tbls 
case.  We  are  of  opinion  that  his  honor  com- 
mitted no  error  In  admitting  tbe  testimony 
of  Dr.  Duffy.  The  Jury  having  found  the  fact 
against  the  defendant's  contention,  upon  tbe 
first  issue,  It  is  unnecessary  to  consider  the 
otber  questions  discussed  in  the  brief.  Tbe 
by-law  relied  upon  is  unreasonable  and  In- 
valid. 

Upon  an  examtoatifm  of  tbe  entire  record, 
we  find  no  error. 
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SHAKLSFQJLD  et  nz.  T.  MORRILL. 
(Supreme  Court  of  North  OaroUna.  Oct  0. 

i90a) 

1.  DOWEB— MOBTOAGK  BT  HUBBAIf D— VaLID- 

mr. 

Land  was  conveyed  to  a  hoBband  who, 
wltb  hfs  wife,  executed  a  porcbaae-monej  mort- 
sage.  There  were  no  Uena  on  the  land  and  no 
homestead  had  been  set  apart.  Beld,  that  the 
husband  had  a  right,  prior  to  the  payment  of 
the  purchase-money  mortgage,  to  execute  a  sec- 
ond mortgage  without  the  joinder  of  his  wife. 

2.  MOBTQAOES— FOBEOLOSUBK-^nDOHEnT. 

Where  land  is  ordered  sold  onder  a  por- 
chase-money  mortgage,  execnted  by  a  husband 
and  wife,  and  a  sutnequent  mortg^  executed 
by  the  hnsband  alone,  the  court  is  entitled  to 
protect  the  contingent  right  of  dower  of  the 
wife  in  case  the  land  sells  for  more  than  suffi- 
cient to  pay  the  first  mortgage  by  adjudging 
that  the  foreclosure  under  the  eabseqnent  mort- 
gage shall  be  sahjact  to  wife's  dower  right. 

[Bd.  Note.— For  cases  to  pointy  see  toL  S5, 
Gent  Dig.  Mortgages,  |  1438.] 

Appeal  from  Superior  Oonrt,  Greene  Ooun- 
tr;  Long,  Judge 

Action  bf  Oreen  Sbakleford  and  wife 
against  L.  V.  MorrllL  From  a  Judgment 
for  defendant,  plalDtlffa  appeal.  Affirmed. 

Galloway  &  Albrltton,  for  appdlants.  Ay- 
cock  &  Daniels,  for  appellee. 

BROWN,  J.  Plaintiff  and  wife  executed 
a  mortgage  for  the  pnrcbase  money  of  the 
land  described  in  the  complaint,  concerning 
whlcb  there  Is  no  dispute.  The  deed  for 
the  land  was  made  to  the  husband.  After- 
wards, the  hnsband,  without  the  joinder  of 
bis  wife,  execnted  a  second  mortgage  for 
a  loan  of  money  to  the  defendant  It  is 
contended  that  the  second  mortgage  Is  void 
without  the  joinder  of  the  wife,  because  of 
the  embarrassed  financial  condition  of  the 
husband,  manifested  by  the  fact  that  the 
first  or  purchase  money  mortgage  had  not 
been  folly  paid.  This  position  Is  untenable.  It 
being  admitted  that  there  are  no  docketed 
Judgment  Hens  on  the  land,  and  that  no 
homestead  had  been  set  apart,  although  Its 
value  Is  less  than  $1,000.  The  land  be- 
longed to  the  husband,  and  be  had  the  right 
to  execute  the  second  mortgage  without  the 
Joinder  of  his  wife.  This  Is  settled  In  this 
state.  Scott  T.  Lane.  109  N.  C.  154.  13  S.  B. 
772 ;  Oatewood  v.  Tomllnson,  118  N.  C.  312, 
18  S.  B.  318;  Hughes  Hodges,  102  N.  G.  236, 
9  S.  m  437;  Joyner  v.  Sugg,  132  N.  G.  091,  44 
S.  B.  122.  If  the  land  were  to  be  sold  under 
the  second  mor^a^  atone,  it  would  be  sold 
BDbJect  to  tbe  wife's  right  of  dower,  and  the 
purchaser  would  acquire  a  good  title  ex- 
c^t  as  to  the  contingent  right  of  dower. 
He  would  acQulre  the  husband's  title  and 
the  right  of  presoit  possession;  but  If  the 
wife  survived  the  husband,  she  could  en- 
force her  right  of  dower  against  tbe  land. 

The  land,  however,  Is  to  be  sold  under 
both  mortgages;  the  first  of  which  is  not 
only  given  for  the  purchase  money,  but  in 
the  execution  of  which  the  wife  Joiued.  The 


purchaser,  upon  confirmation  of  sale,  will 
acquire  an  Indefeasible  title  as  against 
both  husband  and  wife.  It  was,  therefore, 
proper  for  the  court  to  take  Into  considera- 
tion and  protect  the  contingent  Interest  of 
the  wife  In  case  the  land  sells  for  more 
than  sufficient  to  pay  the  first  mortgage  and 
costs. 
Affirmed. 


HANCOCK  V.  WESTERN  UNION  TELE- 
GRAPH GO. 

(Supreme  Court  of  North  Carolina.  Oct.  2, 
1900.) 

1.  Telegraphs— Dklat   in  Msssaqe— Eti- 

OEnCK. 

In  an  actioa  for  defendant's  delay  ia 
delivering  a  telegram  to  plaintifTs  father,  an- 
nouncing the  death  of  plaintiff's  brother,  and 
that  plaintiff  would  arrive  with  the  cor^  at 
a  certain  station  on  the  next  day,  evidence 
that  on  arrival  the  trainmen  took  the  corpse 
from  the  baggage  car  and  set  it  down  on  the 
platform  in  the  rain,  over  plaintiff's  objecttcm, 
was  irrelevant  and  improperly  sdmltted. 

2.  Saicb— DiUT  m  ZteLivuT— Damages. 

Where  a  telegraph  company  failed  to 
promptly  deliver  a  message,  It  could  only  be 
held  liable  for  such  damages  as  It  shonld  have 
anticipated,  frtnn  the  knowledge  it  had  and 
that  which  tbe  law  imputes  to  It,  would  probably 
result  from  Its  deCanlt. 

[Ed.  Note^For  eases  In  _polnt,  see  vol.  40^ 
Cent.  Dig.  Telegraphs  and  Telephones,  Si  64- 
68.] 

8.  TBIAI.— MlBLKADIHQ  InSTBVCTIONS. 

In  an  action  for  delay  In  delivering  a  mes- 
sage, involving  an  issue  as  to  the  law  of  an- 
other state,  certain  lawyers  testified  as  to  their 
opinion  concerning  the  law  of  each  state,  where* 
upon  defendant  requested  an  instruction  that, 
if  the  Jury  believed  the  evidence  of  such  wit- 
nesses, the  jury  should  assess  plaintiffs  dam- 
ages at  25  cents.  Held,  that  such  inatrnction 
was  properly  refused,  as  depriving  the  jury  of 
the  right  to  determine  for  themselves  the  weight 
to  be  given  to  the  opinions  of  snch  witnesses. 

[Ed.  Note.— For  cases  in  points  see  voL  4S, 
Gent  Dig.  Trial,  §S  439-466.] 

Appeal  from  Superlw  Ooar^  Craven  Ooaa- 
ty;  Ij<mg,  Judge. 

Action  by  H.  S.  Hancock  against  the 
Western  Union  Telegraph  Company  to  re- 
cover damages  for  the  negligent  delay  in  the 
delivery  of  a  telegram.  From  a  Judgment 
for  plaintiff,  defendant  appeal!.  Eeversed, 
and  new  trial  granted. 

F.  H.  Busbee  &  Son  and  W.  W.  Clark, 
for  app^ant  W.  D.  Mclver  and  O.  H. 
Gnlmi,  for  appellea 

BROWN.  3.  This  case  was  b^re  this 
court  at  spring  term,  1905,  and  is  reported 
in  187  N.  G.  498,  49  S.  E.  952,  69  L.  B.  A. 
403.  The  facts  are  fully  set  out  In  the 
opinion  there  reported,  and  It  Is  uDneceBBary 
to  repeat  them. 

On  the  last  trial  the  court,  over  defendant's 
exceptifm,  pwmitted  the  plaintiff  to  testify 
ak  follows:  "Tlie  trainmen  took  tbe  cwpse 
from  the  baggage  car  and  set  it  down  on  tbe 
platform  in  tbe  rain.  I  put  tbe  widow  in  the 
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station,  and  tben  run  down  and  asked  tbem 
please  not  to  set  the  tiody  of  my  dead  broth- 
er down  In  the  rain.  The  body  was  out  on 
the  platform,  and  I  ran  and  asked  tbem  not 
to  set  it  there  In  the  rain,  bnt  the  train  was 
moTlnK  oir,"  etc.  In  the  admission  of  this 
testimony  and  the  refusal  to  withdraw  ita 
considaation  from  the  jury  we  think  ttiat 
there  was  error.  The  contract  for  the  trans- 
mission of  the  telegram  was  made  on  Satur- 
day. July  11th,  and  it  can  hardly  He  supposed 
to  hare  been  within  the  reasonable  con- 
templation of  tile  contracting  parties  that 
there  would  be  a  rain  on  Monday  momlnc 
and  that  the  employes  of  tbe  railroad  com- 
pany, with  wh(Hn  defendant  had  no  connec- 
tion wbatsoercr,  migjit  leave  the  body  of 
the  deceased  on  the  platform  in  the  rain. 
The  duty  to  remove  the  body  and  put  It  In 
a  suitable  place  did  not  devolve  upon  the 
defendant,  bnt  upon  the  employee  of  tiie 
railroad  company,  and  the  d^endaut  la  not 
to  be  held  responsible  tar  their  neglect  It 
has  always  been  held  In  this  state  that  the 
telegraph  company  Is  only  responsible  for 
sndi  damages  as  were  "reasonably  in  con- 
templatl(Mi  of  the  iwrtles  as  tiie  natural  re- 
sult of  the  failure  of  duty  on  the  part  of  the 
defendant"  Kennon  v.  Tel.  Co.,  126  N.  a 
232,  85  8.  E.  468.  The  case  of  Tel^raph  Oo. 
T.  Tomer,  from  T^as,  reported  In  78  S.  W. 
362,  and  tlteA  with  approval  In  Telegraph  Co. 
T.  McNalry  (Tex.  CIv.  App.)  78  S.  W.  969, 
fnlly  sustains  the  defendant's  contention  as 
to  the  inadmissibility  of  such  evidence. 
See,  also.  Telegraph  Co.  v.  Mellon  (Tenn.) 
33  8.  W.  725,  and  Telegraph  Oo.  v.  Stiles 
(Tex.  Sup.)  34  S.  W.  438.  In  the  latter  case 
tiie  court  speaking  of  the  probable  conse- 
quences of  admitting  such  testimony,  says: 
"The  admission  of  such  testimony  would 
awaken  in  the  Jury  a  sympathy  for  the  dls- 
tressed  sister,  and,  although  It  might  be  un- 
consciously done,  would  induce  them  to  In- 
crease the  amount  of  damages.  If  the  evi- 
dence Is  not  to  influence  the  verdict  why 
should  It  be  admitted  at  all?  The  Jury  has 
the  right  and  it  Is  their  duty,  to  consider 
all  the  evidence  admitted  by  the  court  But 
the  tel^raph  company  cannot  be  held  liable 
for  all  damages  which  may  ariee  from  a 
failure  to  comply  with  its  ctmtract  no  mat- 
ter how  great  or  real  such  damage  may  be. 
It  can  only  be  hdd  tor  such  as  It  should 
have  anticipated  from  the  knowledge  It  had, 
and  that  which  the  law  Imputes  to  It  as  the 
probable  result  of  a  failure  to  deliver  the 
message."  See,  also.  Joyce  on  Blectrid^, 
f  Railroad  v.  Levy,  69  Tex.  542,  46  Am. 
Rep.  269. 

As  this  case  Is  to  be  tried  again,  it  Is  well 
to  notice  another  of  defendant's  exceptions 
in  order  to  prevent  possible  error  on  the 
next  trial,  and  thus  save  time,  labor,  and 
expense.  The  defendant  requested  his  honor 
to  Instruct  the  Jury:  "If  you  believe  the  evi- 
dence of  the  witnesses  Judge  Bryan,  Attorney 
Oenenl  Bryant  Cross,  yon  will  as- 


sess the  plalntlfit's  damages  at  25  cents,  and 
this  will  be  your  answer  to  the  second  is- 
sue." Aa  this  request  or  a  similar  one^  is 
likely  to  be  again  proffered,  it  Is  well  to 
notice  It  The  court  decided  in  this  case  that 
If,  under  the  laws  of  Maryland,  "damage* 
on  account  of  mental  anguish,  not  connected 
with  or  growing  out  of  a  physical  injury  to 
the  plaintlfrs  person,  conld  not  be  awarded, 
then  the  plaintiff  In  this  action  can  only  re< 
cover  the  cost  of  the  telegram  and  coats." 
187  N.  O.  499.  600,  49  S.  B.  962,  69  li.  B.  A. 
408.  It  is  true  that  the  witnesses  named 
were  all  who  testified  for  the  defendant  as 
to  what  In.  thdr  opinion  was  the  law  of 
Maryland  on  tliat  subject  and  the  defendant 
bad  the  right  to  have  the  court  call  atten- 
tion to  their  evidence.  Each  of  said  wit- 
nesses  gave  It  as  hia  t^lnlon  that,  under  the 
law  of  Maryland,  Juries  are  not  permitted 
to  consider  mental  anguish  as  an  element 
of  damage,  unless  It  grows  out  of  a  physical 
injury.  It  therefore  follows  that  if  tht» 
Jury  should  find  as  a  fact  that  the  law  of 
Maryland  Is  as  stated  by  defendant's  wit- 
nesses, then  the  plaintiff,  under  our  former 
decision  In  this  case,  can  recover  only  26 
cents,  the  charge  for  the  telegram,  and  costs, 
for  the  plaintiif  does  not  pretend  to  have 
suffered  any  physical  Injniy.  We  think, 
however,  that  this  prayer  for  instruction 
may  be  interpreted  to  refer  only  to  a  belief 
in  the  verad^  and  truthfulness  of  the  wit- 
nesses. These  witnesses  were  not  testifying 
to  a  "fact"  In  the  usual  signlfiance  of  that 
word.  They  were  giving  their  opinion  under 
oath  as  to  what  the  law  of  Alaryland 
was  upon  a  certain  matter.  The  jury  may 
fully  believe  In  the  truthfulness  of  such  wit- 
nesses and  In  the  sincerity  of  tbelr  opinions, 
and  yet  have  no  confidence  In  their  knowl- 
edge, learning,  and  ability  as  lawyers.  In 
finding  what  Is  the  law  of  Maryland  the 
jury  should  consider,  not  only  the  veracity 
of  witnesses  who  testify  to  tbelr  legal  opln- 
Itms,  but  their  reputation,  character,  learning 
In  the  law,  and  standlqg  In  the  legal  pro- 
fession, and  determine  for  themselves  how 
much  weight  the  jury  is  willing  to  give  to 
their  (pinions.  These  are  matters  within 
the  province  of  the  jury  concerning  which 
the  Judge  cannot  express  an  opinion.  We 
think  therefore  the  language  of  the  prayw 
for  Instraction  Is  amblglous,  and  probably 
deprived  the  Jury  of  the  right  to  consider 
what  weight  they  should  give  to  the  legal 
opinions  of  the  witnesses  offered  by  the  de- 
fendant The  court  could  only  say  to  the 
jury  that  under  the  former  decision  of  this 
court,  if  they  found  the  low  of  Maryland  to 
be  aa  testified  to  by  defendant's  witnesses, 
viz.,  tiiat  mental  suffering  can  only  be  con- 
sidered as  an  element  of  damage  when  it 
flows  from  physical  injury,  and  there  being 
no  physical  Injury  in  this  case,  the  plaintiff 
can  only  recover  the  charge  Cor  the  telegram 
and  costs  ot  the  action. 
New  triaU 
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SAWYER  r.  ROANOKB  R.  ft  LUMBER  CO. 

(Snprema  Oonrt  of  North  ObroliiUL  Oct.  2. 
1906.) 

1.  TBiAL^InaTBUonoirs— RiDUcnoNToWBiT- 

ING. 

Wbere,  at  the  close  of  the  eWdence,  be- 
fore argument,  defendant  requested  the  court 
"to  put  its  charge  to  the  jury  in  writing,  and 
in  part  to  charge  as  follon-s,"  etc,  and  the 
whole  charge  on  the  law  was  not  put  In  writ- 
ing, as  reqnired  by  Revisal  1805.  f  636.  the 
eourt'i  failure  constituted  Kround  tor  a  mw 
trial. 

[Ed.  Note. — For  cases  In  point,  see  toL  46. 
Cent.  Dig.  Trial.  ||  614-623.] 

Z  TaiAI^InaXBUOnOHB— WUTTKR  InSTSUG- 
TIONB. 

Rerisal  1805,  I  586,  requiring  the  trial 
court  to  put  Its  du^e  in  writing  on  request, 
does  not  require  the  recapitolatioo  of  the  evi- 
dence to  be  written. 

3.  Appeal— EXCBPTI0N8  to  CnABOB— Time. 

An  exception  to  the  failure  of  the  trial 
Judge  to  reduce  his  charge  to  the  jury  on  the 
law  to  writing  Is  taken  in  time  If  first  set  oat 
In  appellant's  "case  on  appeal." 

Appeal   from   Superior  Court,  Beaufort 

County;  Neal,  Judge. 

Action  by  J.  L.  Sawyer  against  the  Roan- 
oke Railroad  &  Lumber  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
ReTersed,  and  new  trial  granted. 

Small  &  MacLean  and  Murray  Allen,  for 
appellant  Nicholson  &  Daniel,  Ward  & 
Grimes,  and  H.  O.  BragaWp  for  ap- 
pellee. 

CLARK,  0.  J.  ^e  defendant  at  the  close 
of  the  evULence  and  before  the  argument  be- 
gan, requested  the  court  **to  put  its  charge  to 
the  Jury,  In  writing,  and  In  part  to  charge  the 
Jury  as  follows."  Here  followed  17  par- 
agraphs of  special  Instructions  asked.  The 
whole  charge  on  the  law  was  not  put  in  writ- 
ing, and  this  entitles  the  defendant  to  a  new 
trial  (Revisal  1906,  S  636),  though  this  section 
does  not  require  the  recapitulation  of  evi- 
dence to  be  in  writing  (Jenkins  v.  Railroad. 
110  N.  C.  43S,  16  S.  E.  193;  Bauk  t.  Sumner, 
119  N.  C.  591,  26  S.  E.  129).  This  exception, 
like  all  other  exceptions  to  defects  or  errors 
in  the  charge,  is  taken  in  time.  If  first  set 
out  in  the  appellant's  "case  on  appeal." 
Drake  v.  Connelly,  107  N.  C.  463,  12  S.  E. 
251.  It  Is  like  a  failure  to  charge  on  a  spe- 
cific point  when  specially  requested  In  writ- 
ing which  Is  deemed  excepted  to,  provided 
the  exception.  Is  set  out  In  the  case  on  ap- 
peal. State  v.  Blankenship,  117  N.  C.  808, 
23  S.  E.  455;  Taylor  v.  Plummer,  103  N.  C. 
58,  11  S.  E.  266;  McKlnnon  t.  Morrison,  .104 
N.  C.  363,  10  S.  E.  513.  This  is  not  like  Phil- 
Hps  V.  Railroad  Co.,  130  N.  C.  582,41  S.E.805, 
where  the  request  to  the  court  was  "to 
charge  the  Jury  In  writing  and  as  follows," 
which  was  held  to  be  simply  a  request  to 
give  the  written  prayers  which  followed. 
Here  the  request  is  explicit  to  "charge  the 
Jury  In  writing"  and  as  "part  of  its  charge" 
to  give  the  InstructlonB  specifically  addad. 


It  is  but  just  to  the  learned  judge  who  tried 
this  case  to  add  that  he  states  that  through 
Inadvertence,  in  the  haste  of  the  trial,  he 
did  not  observe  that  the  prayw  was  to  put 
his  charge  In  writing,  as  well  as  to  give  the 
prayers  subjoined. 

But  as  the  statute  gives  a  party  a  right 
to  have  the  whole  charge  as  to  the  law  put 
In  writing,  if  asked  "at  or  before  the  close 
of  the  evidence,"  we  must  direct  a  new  trial. 
•   


BENNETT  T.  BEST  et  ox. 
(Supreme  Court  of  North  Carolina.  Oct  2, 
1800.) 

1.  UstTBT— ElAUEKIS— IlfTKirr. 

That  the  amount  received  by  a  debtor  Is 
less  than  the  apparent  principal  of  the  debt, 
BO  that  treating  the  amount  received  as  the  prin- 
cipal will  render  the  transection  usurious,  dors 
not  show  usury,  as  to  establiah  usury,  the  debtor 
must,  not  only  have  paid  more  than  the  legal 
rate  of  interest,  but  the  creditor  at  the  time 
he  received  it  must  have  known  that  it  was 
usury,  and  must  have  had  a  purpose  of  taking 
more  than  the  lawful  rate. 

[Ed.  Note. — For  cases  in  point  see  toL  47* 
Cent  Dig.  Usury,  {}  23,  24.) 

Z  Witnesses  —  Goupetenct  —  Irtebest  in 

Event. 

A  son  of  a  defendant  in  a  mortgage  fore- 
closure suit  brought  by  the  representative  of  the 
deceased  mortgagee,  has,  in  consequence  of  bis 
residing  on  the  mortgaged  premises  without 
payment  of  rent  no  legal  interest  in  the  event 
of  the  action,  within  Revisal  1905,  |  1631,  de- 
claring that  a  person  interested  in  the  event 
shall  not  testify  against  a  representative  of  a 
deceased  person,  and  he  is  competent  to  testify 
to  a  transaction  with  the  deceased  mortgagee. 

{Ed.  Note. — For  cases  in  point,  see  ToL  00, 
Cent.  Dig.  Witnesses,  H  588-6ia] 

3.  Evidence— ADMISSIONS  — ExEcnroBa  and 

Aduinistbators- 

A  declaration  made  by  the  personal  repre- 
sentative of  a  decedent  which  is  germane  to  the 
issue  involved  in  a  suit  brought  by  him.  is 
competent  against  him. 

[Ed.  Note. — For  cases  in  point  see  voL.  20. 
Cent  Dig.  Evidence,  §§  801.  802.] 

Appeal  from  Superior  Court  Duplin  Coun- 
ty; Webb,  Judge. 

Action  by  R.  D.  Bennett  executor,  against 
W.  R.  Best  and  wife.  From  a  Judgment 
for  piaintifT,  defendants  appeal.  Reversed. 

This  was  a  civil  action  for  the  foreelosore 
of  a  mortgage  tried  before  Judge  Webb  and  a 
jury  at  February  term,  1906,  of  Duplin  su- 
perior court  Defendants  set  up  as  a  defense 
usury  In  the  note,  secured  by  the  mortage. 
Issues  were  submitted  to  the  Jury  and  an- 
swered as  follows:  "(1)  Has  plaintiff  or 
plaintiff's  Intestate  charged,  taken,  reserved, 
or  received  from  the  defendant  knowingly 
Interest  at  a  greater  rate  than  S  per  cent 
per  annum  on  the  debt  sued  upon  In  this  ac- 
tion? No.  (2)  Did  Francis  C.  Best  sign  the 
note  sued  on  as  surety?  Answer:  Yea.  (3) 
Is  the  action  barred  by  the  statute  of  llmlta- 
tiona  as  to  defendant  Francis  C.  Best?  An- 
swer: No.  (4)  Are  defendants  Indebted  to 
plaintiff:  If  so,  in  what  amount?  Answer: 
(350.00  (three  hundred  and  fifty  dollars),  witli 
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Interest  at  8  per  cent  from  date  of  note  lest 
credit  oo  back  of  note."  From  Ihe  Judgment 
lendered,  defendants  appeal. 

Eerr  &  GaTin  and  F.  R,  Cooper,  for  ap- 
peUanta.  Carlton  &  WUIIams,  tor  appellee. 

BBOWN.  J.  (after  sUtIng  tbe  case).  We 
icree  witli  tbe  learned  coanael  for  tbe  plain- 
tiff tbat  tbe  mere  fact  that  tbe  amount  re- 
ceived by  tbe  debtor  Is  less  tban  tbe  apparent 
principal  of  tbe  d^t,  and  that,  treating  the 
iDMMiat  thus  received  as  tbe  true  principal 
would  raider  tbe  transaction  usurious,  will 
not  alone  constitute  proof  of  usury.  Olbson 
T.  Wllkins.  113  Ga.  32,  88  S.  B.  874;  Tallman 
T.  Sprague  (Super.  N.  Y.)  18  N.  Y.  Supp.  207. 
In  order  to  establlsb  usury,  tbe  Jury  must  be 
nti^ed  by  a  clear  preponderance  of  proof, 
not  only  tbat  the  debtor  has  paid  more  than 
tbe  legal  rate  of  Interest,  but  tbat  tbe  cred- 
itor at  the  time  be  received  It  knew  It  was 
nsory,  and  that  there  was  In  tbe  mind  of 
tlie  lender  a  wrongful  Intent  and  purpose  to 
t&ke  more  than  tbe  lawful  rate  for  the  use 
of  bis  money.  As  a  step  In  tbe  order  of  their 
proof  tbe  defendants  should  be  permitted  to 
prove  tbe  facts  and  circumstances  connected 
with  tbe  matter,  tbe  amounta  actually  paid, 
uDounts  aetoally  due,  and  the  calculations 
made.  In  this  case  defendants  contend  that 
tbey  originally  borrowed  on  November  21, 
18^  $175  from  plaintiff's  Intestate,  and  se- 
cured same  by  mortgage  on  certain  lands;  that- 
oo  January  6,  1886,  after  crediting  payments, 
a  renewal  note  was  taken  for  $206.29,  and 
tlut  on  March  22, 1892,  another  renewal  note 
was  taken  for  (3G0,  which  Is  the  note  sued 
on.  Tbe  complaint  sets  out  the  Jodgmoita 
whicb  plaintiff  admits  have  been  paid  on  this 
note. 

Defendants  contend  tiiat  they  received  no 
other  consideration  wtiatever  for  the  $300 
except  the  original  $176,  and  that  if  all  pay- 
ments are  credited,  and  only  8  per  cent,  in- 
terest calculated,  there  is  only  $82.61  due. 
It  Is,  of  course,  Incumbent  on  defendants  to 
satisfy  the  -Jury  of  tbe  truth  of  such  allega- 
tions before  tbe  question  of  intent  is  reached. 
In  the  coarse  of  tbe  trial  tbe  defendants' 
counsel  asked  several  questions  of  witness 
B.  C.  Best,  which  were  excludeil  by  the 
conrt  and  exceptions  noted.  We  will  notice 
mly  a  few:  "Q.  Who,  if  anybody,  acted  as 
agent  for  Miss  E.  J.  Bennett  in  taking  tbe 
note  and  mortgage  sued  on  In  this  action, 
and  In  calculating  Interest  or  parts  of  the 
principal,  and  In  taking  renewals  on  tbe  note 
or  notes  during  tbe  time  after  the  loan  of  the 
money  claimed  In  the  complaint?"  "Q. 
State  If  yon  were  present  at  any  time  when 
R-  D.  Bennett,  the  plaintiff  in  this  action 
made  any  calcniatlon  of  interest  or  caused 
any  calcalatlon  of  Interest  to  be  made  by 
any  other  person  for  bim  on  the  note  sued  on 
In  tbis  action?'  "Q.  Did  you  at  any  time 
bear  any  calculation  made  or  see  any  cal- 
cniatlon made  tbe  plaintiff  and  defend- 
■ot  or  either  of  them  about  the  note  and 


debt  sued  on  In  this  actlon7*  Defendants* 
counsel  also  asked  witness  Oats  questions 
which  were  excluded  and  exceptions  duly 
noted:  "Q.  State  any  conversation  or  any 
transaction  you  may  have  seen  or  beard  be- 
tween the  plaintiff  and  the  defendant  W.  R. 
Best  relative  to  the  note  sued  on  in  this  ac- 
tion?" "Q,  State  whether  or  not  you  have 
had  any  conversation  with  B.  D.  Bennett 
since  he  became  administrator  of  B.  J.  Ben- 
nett relative  to  tbe  note  or  debt  described 
in  this  action  r' 

Tbe  objection  to  the  testimony  of  B.  C. 
Best  is  to  his  competency  as  a  witness  under 
secUon  690  of  the  Code  (Bevlaal  190S,  1 1631), 
In  that  he  la  a  son  of  tbe  defendants  and  re- 
sides on  the  mortgaged  land  without  payment 
of  rent.  He  has  no  l^al  interest  in  the  land, 
and,  therefore,  no  legal  interest  in  the  event 
of  the  action.  Bunn  v.  Todd,  107  N.  O.  266, 
11  S.  W.  1043.  The  fact  that  be  Is  the  son 
of  defendants  and  that  tbey  permit  blm  to 
reside  on  their  land,  while  it  may  go  to 
his  credlbtlity  does  not  affect  bis  competency 
as  a  witness  to  testify  to  a  transaction  with 
plaintiff's  Intestate.  Sutton  v.  Walters.  118 
N.  O.  496,  24  S.  E.  337.  These  questions, 
however,  point  rather  to  transactions  with 
tbe  plaintiff  himself,  and  do  not  come  within 
the  purview  of  the  statate.  Any  declaration 
plaintiff  made  germane  to  the  matter  at 
issue  Is  competent  against  him.  We  see  no 
objections  to  tbe  form  of  the  questions  asked 
witness  Oats  and,  to  bis  competency  as  a 
witness,  to  answer  them  If  be  can.  The  rec- 
ord does  not  state  what  defendant  expected 
to  prove  by  tbe  witness.  We  can  only  sur- 
mise as  to  tbat  from  the  tenor  of  the  ques- 
tions. The  plaintiff,  R.  D.  Bennett,  Is  the 
personal  repreaaitatlve  of  the  deceased  credi- 
tor. If  be  has  made  any  decIaratUm  to  tbe 
witness  tending  to  prove  tbat  usurious  In- 
terest was  paid,  it  Is  competent  for  defend- 
ant to  prove  it. 

New  trial. 


BUNN  T.  BRASWBLL  et  «L 

<Sn^em»  Conrt  of  NortJi  Oanrtiiia.  Sept.  26, 

-  1906.) 

MoBTOAGBS  —  Consent  Dbobeb  —  Conbtbuo- 

TIOK. 

A  consent  decree  declaring  that  defendant 
"baa  an  eqai^  to  redeem"  land  oo  the  payment 
to  plaintiff  of  a  specified  sum,  and  in  case  of 
tlie  failure  to  pay  toe  same  witnio  the  time  lim- 
ited "defendant  shall  stand  absolutely  debarred" 
of  all  equity,  is  not  a  contract  for  the  purchase 
by  defendant,  for  the  right  to  redeem  Implies 
that  he  previoosly  owned  the  land,  redemption 
being  an  ioaeparable  Incident  to  a  mortgage. 

On  petition  for  rebearii^.  Dismissed. 
For  former  opinion,  see  SI  8.  E.  927. 

BROWN,  J.  Tbe  petition  to  rehear  this 
ca.'ie  nsi^ignB  two  errors  in  the  opinion  of 
the  court:  (1)  For  tbat  the  court.  In  Its  ap* 
plication  of  the  law  to  tbe  facte  of  the  case, 
inadvertently  added  to  the  facts  which  were 
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agreed  upon  in  tbe  lower  court,  and  npon 
wblch  the  courfB  judgment  was  hypothe- 
cated, a  finding  of  fact  not  in  the  record  and 
'  not  actually  existing,  viz.,  that  the  relation 
of  mortgagor  and  mortgagee  subsisted  be- 
tween the  plaintiff  and  the  defendant  at  the 
time  of  the  Institution  of  the  action  In  eject- 
ment In  188&  (2)  For  that  granting  the  cor- 
rectness of  every  1^1  proposition  laid  down 
by  the  court  and  that  ita  findings  and  In- 
feroices  of  fact  were  supported  by  the  rec- 
ord, yet  the  conclusion  reached  by  the  court 
in  Its  opinion  Is  erroneous. 

Ah  to  the  first  all^atlon,  the  learned  coun- 
sel for  the  plaintiff  are  tbemselves  Inadrert- 
entiy  Inaccurate.  In  the  well-considered 
opinion  delivered  for  the  court  by  Mr.  Jus- 
tice Connor,  no  finding  of  fact  Is  made  and 
none  "added  to  the  facts  which  were  agreed 
upon  in  the  lower  court."  It  will  be  ob- 
served upon  reading  the  opinion  that  the 
writer  was  reciting  only  the  contentions  of 
the  defendant  when  he  stated  that  the  dec- 
laration In  the  decree  of  1889  "that  'the  de- 
fendant has  an  equity  to  redeem  the  laud* 
shows  clearly  that  the  relation  of  mortgagor 
and  mortgagee  at  that  time  and  thewtofore 
existed  between  the  parties,  and  not  that 
he  was,  by  the  Judgment,  given  such  equity ; 
tiiat  the  Judgment  was  a  recognition  of  tbe 
existexLce  thereof."  Upon  a  re-examination 
of  the  comoit  decree,  we  think  there  Is  much 
opon  Ita  face  to  support  the  defendant's 
argument  N.  W.  Boddie  had.  In  1888,  re- 
covered A  final  Judgment  by  default  for  the 
land.  Why  set  it  aside  by  c(»unnt  and  sob- 
BtitDte  In  Ita  place  ancb  an  Inatromait  aa 
the  decree  of  1888?  It  la  not  lUeely  that  Bod- 
die would  take  soch  a  method  of  aelllng  to 
Braawell  a  tract  of  land  which  the  latte 
had  never  theretofore  had  any  interest  in. 
Couple  tbA  langoage  of  the  consoit  decree 
with  the  admitted  tect  of  Braswell's  piior 
posaesaion,  and  the  inferaice  la  very  ate>ng 
that  the  relation  of  mortgagor  and  mort* 
gagee  existed  between  the  parties  prior  to 
188a  Why  uae  the  worda  •'that  said  Judg- 
ment (of  1S88)  Is  so  fiir  modified  aa  to  de- 
dare  that  the  defoidant  has  an  equity  to 
redeem  the  land?"  Wlme  did  the  defend- 
ant get  his  equity  of  redemption  which  the 
decree  Bays  he  had  at  that  time?  The  plain- 
tiff's conned  say  that  the  decree  does  not 
confer  ai^  such  equity  and  that  the  defend- 
ant never  had  It  before.  This  argument  la  at 
variance  with  the  plain  language  of  tbe  de- 
cree. The  plaintiCT  contends  that  the  decree 
Is  a  contract  to  buy  the  land  by  the  defend- 
ant The  word  "redeem"  does  not  mean  to 
"buy."  It  means  to  "buy  back,"  "to  liber- 
ate an  estate  by  paying  the  debt  for  which 
it  stood  as  security,"  "to  repurchase  in  a 
literal  sense."  Blade's  Law  Diet  1008.  It 
therefore  follows  that  tbe  defendant  could 
not  have  an  equity  to  redeem  the  land  unless 
he  previously  owned  It  This  argument  la 
not  based  npon  any  agreed  facts,  but  upon 


the  context  of  the  decree  Itself.  If  the  de- 
cree was  intended  to  constitute  a  conditional 
sale  of  laud  which  the  defendant  did  not 
prevlouBly  own,  then  the  words  we  have 
quoted  are  very  much  out  of  place.  "The 
right  of  redemption  is  an  inseparable  in- 
cident to  a  mortgage;  wtille  in  the  case 
of  a  conditional  sale,  the  rights  of  the  vendor 
are  those  expressly  reserved  to  him  by  the 
agreement  and  those  only."  Thonas  on 
Mort  (2d  Bd.)  S  32. 

We  do  not  deem  It  necessary  to  consider 
the  second  ground  of  error  in  tiie  petition 
to  rehear.  It  is  a  broadside  fired  at  tbe 
Judgment  of  the  court  and  points  out  no 
material  point  overlooked  and  no  material 
fact  that  escaped  the  court's  attention,  and 
cites  no  new  authority  that  Is  antagonistic 
to  the  conclusions  reached  the  court,  vis.: 
First  that  the  language  of  the  decree  Is 
strong  evidence  that  the  relation  of  mort- 
gagor and  mortgagee  existed  prior  thereto; 
and  second,  that  the  decree  Itself  creates  by 
its  very  terms  tbe  relation  of  mortgagor  and 
mortgagee.  Wilcox's  Heirs  v.  Morris,  6  N. 
a  117,  8  Am.  Dec  678.  It  therefore  fol- 
lows that  the  mortgagee  and  those  claiming 
under  him,  being  continuously  in  possession 
since  the  decree,  tbe  plaintiff  must  show 
some  Judgment  or  other  fact  that  will  bar 
the  running  of  tbe  statute  of  limitation. 

Petition  diamlaaed. 


RUFFm  V.  ATIANTIO  &       0.  B.  OU. 
(Supieme  Oonrt  vt  North  Caralliia.  Sept.  25, 

L  NXOUOEKCS— CoirraiBTTTOBT  Mbqugkrob— 

Plka  DING — Paoor— Isanaa. 

Where  a  defendant  specially  pleading  con- 
tributory n^Iieeace  as  required  by  BevlsaJ 
1905,  i  483,  offers  evidence  in  sapport  of  the 
plea,  uie  proper  practlee  is  to  aabmit  the  iasue 
of  ooBtribntory  ne^lgence. 
2.  Cabbikbs  —  Injubt  to  PAesanoxB  —  Bn- 

DENOE— iNSTBUCriONS. 

In  an  action  against  a  carrier  tor  injuries 
to  a  passenger  alighting  mi  the  wrong  aide  of 
the  train,  the  evidence  showed  that  tbe  cnstom 

of  the  carrier  up  to  a  short  time  before  tbe  acci- 
dent had  been  to  pull  into  the  station.  This 
custom  was  known  to  the  passenger,  and  he  claim- 
ed that  he  had  no  notice  of  a  cmange,  eonslsting 
in  the  train  taming  around  on  a  x  and  backing 
Into  the  station.  Held,  that  the  court  properly 
charged  that,  if  the  carrier  Informed  the  pas- 
senger that  the  train  would  be  backed  into  the 
staUon.  the  act  of  dotox  so  was  not  uegUgace, 
and  If  it  did  aO  without  mf  orming  the  passenger, 
but  the  passenger  in  alighting  failed  to  exercise 
ordinary  care,  he  could  not  recover. 
8.  TBIAI^lMBTEirCTrOIlS— FOBM— CONCLUSIOW. 

Tnstmctiona  should  conclude  by  direrting 
tbe  jury  to  answer  the  bene  submitted  as  th^ 

find  the  facts. 

4.  Carbiebb— Injttbt  to  PASsEnaxB— ImrBuo- 
TioNs— Pbejtidicial  Ebbob. 

An  instruction,  in  an  action  against  a  rail- 
road company  for  injuries  to  a  passenger  alight- 
ing on  the  wrong  side  of  the  train,  that  if  the 
passenger  was  under  the  Infiuence  of  liquor 
and  that  was  the  cause  of  his  failure  to  get  off 
on  the  right  side,  and  he  thereby  "directly  con- 
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tribatad^  to  hii  Ininrr,  ha  waa  gaOtj  of  con- 
tribatory  negll^oce  and  conid  not  recover,  eren 
if  the  carrier  was  goilty  of  negligence,  was  not 
prejudicial  to  tlie  carrier  became  of  the  ose  of 
the  wQt4  *'diTWtl7,*'  iMtead  of  tht  word  "proxl- 
matelx."* 

&  AppKAir— iHarmrcnoNS  —  Prbjttdioiai.  EIb- 

BOB. 

The  rivins  ot  an  InstmctioD  etattng  a  cor- 
rect principle,  bat  not  called  for  by  the  terti- 
moaj,  hiid  not  pr«JadiciaJ  error. 
&  Cabbibbs— InjusT  to  Paosbnosrs  —  IH- 

BRUCTI0N8. 

An  instTDctlon,  in  an  action  agalnet  a  rail- 
road c(Hnpan7  for  Injuries  to  a  pasaenger.  that 
tbe  faiiors  of  the  carrier  to  have  a  sufficient 
light  on  Its  wharf  constituted  eontlnnins  negli- 
gence if  it  continued  dnring  the  landing  and  de- 
liTM-ing  of  pasKngers,  and  if  the  failare  to 
keep  such  light  was  the  proximate  canse  of  tha 
passenger's  Injary,  etc^  be  would  be  entitled 
to  recorer,  was  not  erroneous  for  using  the 
wcwds  "continuinfc  negligence";  the  court  having 
chirced  that  the  failure  to  keep  sufficient  lights 
would  entitle  the  passenger  to  a  verdict,  pro- 
rided  such  failure  was  the  proximate  cause  of 
tbe  injnry,  and  tbe  instructions  showing  that  the 
Degligence,  though  continnlng,  waa  actionable 
onir  If  it  was  tbe  proximate  cause  of  tbe  injury. 
7.  Neouoence— iNSTBUOnOnB. 

An  instmction  wliicb  states  tliat,  if  the  jurj 
find  certain  &cts  grouped  In  the  instruction, 
there  was  no  negligence,  Is  objectionable,  unless 
ftU  the  material  dements  of  the  case  are  In- 
rtnded. 

8L  Cabkikbs  —  Obuqatior  to  Pbotect  Pas- 

BXRGERS— NBOUOBNCB— QUEOTION  70B  JUBT. 
Where  a  carrier  makes  provision  only  on 
one  side  of  its  track  for  passengers  to  afiKht, 
and  it  is  dangerous  to  alight  on  the  other  «de, 
tbe  questiou  of  its  negligutce  in  failing  to  pro- 
vide some  means  to  prevent  passengers  nom 
alighting  on  the  wrong  side  or  to  notify  them 
not  to  do  so  Is  for  the  jury. 
9:  Saue. 

A  passenger  waa  injured  In  alighting  on  the 
wrong  side  of  a  train.  The  custom  up  to  a 
short  time  before  the  accident  had  been  to  pull 
iato  the  station,  bat  at  the  time  of  the  acddent 
the  train  before  reaching  the  station  was  turned 
uonod  on  a  Y  and  backed  Into  the  station. 
The  pesseoger  claimed  that  he  had  no  notice  of 
tbe  change.  Bcld,  that  tbe  question  of  the  neg- 
ligence of  the  carrier  was  tor  the  Jury. 

lOL  TBIAI^IWaTBCCTIOWB— SumClBNCT. 

An  Instruction  In  a  personal  iujary  action, 
which  anthorizes  tbe  recovery  of  damages  for 
past  and  prospective  loss  resulting  from  the  neg- 
ligent act,  tnd  that  damages  may  embrace  in- 
demnity for  actual  erpenses  iucnrred  In  nursing 
Uid  medical  attention,  loss  of  time,  loss  fron^ 
ability  to  perform  labor,  or  a  capacity  to  earn 
money,  and  for  actual  suffering  In  body  and 
mind,  which  are  tbe  Immediate  and  necessary 
consequences  of  the  injuries  complained  of,  and 
which  states  that  the  court  gives  the  Inatruc- 
tioD  as  laid  down  in  a  Supreme  Court  decision.  Is 
not  (d)jectianable  as  not  applying  the  law  to  the 
facta. 

IL  DUCAOn  —  MBA0UBB  ov  Dauaobs  —  Ih- 

Bl'BUCTIOlV. 

Tiu  instruction  correctly  states  tlie  measure 
«f  damages. 

Anwal  from  Bnpetlor  Ooort  Oarteret 
GDonty;  Long,  Judge. 

Actkn  Thomas  Buffln  against  tbe  At- 
lantic Se  North  Carolina  Railroad  Company. 
From  a  Judgment  for  plalntUE,  defendant  ap* 
peala.  Affirmed. 

This  action  Is  prosecated  by  plaintiff  for 
ttK  pmpoee  ct  recovering  damages  for  per- 


sonal Injuries  soatalned  by  falm  while  a  pas* 
senger  upon  defendant's  train.  Defendant 
denied  negligence,  and  for  further  answer 
alleged  that  the  Injury  was  "caused  by  the 
negligence  of  plaintiff.  In  that  on  the  night 
In  question  he  was  under  the  Influence  of 
liquor  and  thereto  contributed  to  his  own 
hurt,  and  that  plalntlfl  failed  to  act  as  a 
prudent  man  In  alighting  from  said  train." 
Defendant  tendered  an  Issue  directed  to 
plaintiff's  alleged  contributory  negligence, 
which  his  Iwnor  declined  to  submit,  and  de- 
fendant excepted.  His  honor  submitted  the 
following  Issue:  "Waa  plaintiff  injured  by 
defendant's  negligence  as  alleged?"  together 
with  an  inquiry  as  to  damages.  There  was 
evidence  tending  to  show  that  plaintiff  went 
upon  defendant's  train  at  Mew  Bern,  as  a 
passenger,  for  the  purpose  of  going  to  More- 
head  City,  thence  by  boat  to  Beaufort  He 
boarded  the  train  at  New  Bern  on  the  north 
aide  of  tbe  car.  Before  reaching  Morehead, 
the  train  was  turned  around  upon  a  Y, 
thereby  badclng  Into  Horebead.  The  custom, 
up  to  a  short  time  before  tbe  day  of  tbe 
Injury,  had  been  to  pull  Into  the  depot  This 
was  known  to  plaintiff,  but  he  had  no  notice 
of  the  change.  Defendant  maintained  a  pier 
at  Morehead,  mnnlng  Into  and  over  tbe  wfr 
ters  of  Bogue  Sound.  Passengers  left  the 
train  on  said  pier,  taking  a  boat  to  Beaufort. 
There  was,  upon  the  pier,  an  elevated  plat- 
form between  two  railroad  trades.  The  pint- 
form  was  built  for  the  accommodation  of 
passengers,  with  approaches  leading  to  and 
from  it  On  either  side  of  the  platform  were 
trestles  nsed  exclusively  for  trains  ottier  than 
passenger.  The  spaces  t>etween  the  cross- 
ties  on  the  trestles  were  open.  There  was  no 
evidence  of  negligence  In  the  construction  of 
the  platform.  There  was  evidence  tending 
to  show  that  there  were  lights  on  the  plat- 
form side  of.  the  train,  but  none  on  the  ocean 
or  south  side.  When  the  train  backed  upon 
tbe  pier  plaintiff  left  the  car  on  that  side, 
and  after  making  one  or  two  steps  fell  be- 
tween the  cross-ties  and  was  injured.  He 
did  not  know  that  the  train  bad  been  turn- 
ed around.  He  knew  of  the  conditions  on 
the  pier  at  Morehead.  There  waa  no  railing 
on  the  platform,  or  on  the  car,  to  prevent 
passengers  alighting  on  the  ocean  side,  nor 
was  he  warned  not  to  get  off  on  that  side. 
There  was  evidence  that  plaintiff  "was  un- 
der the  Influence  of  liquor,  not  very  much." 
The  evidence  was  conflicting  in  regard  to 
plaintiff  being  directed  to  get  off  on  "plat- 
form side."  There  was  evidence  that  tbe 
same  condition  on  pier  had  existed  for  many 
years.  The  evidence  r^ardlng  sufficiency  of 
lights  was  conflicting.  There  were  no  lights 
on  ocean  side.  Passengers  were  not  expect- 
ed to  leave  the  train  on  that  side.  There 
were  exceptions  to  his  honor's  rulings  upon 
the  admission  of  testimony  and  Instructions 
given  and  refused,  wblch  are  set  out  in  tbe 
opinion.  There  was  a  verdict  for  plaintiff. 
Jodgmoit  and  appeal. 
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0.'  L.  Abernethy,  for  appellants  D.  H 
Ward  and  M.  Oe  Wit  StereDBon,  tor  appellee. 

CONNOR,  J.  (after  stating  the  case.)  The 
defendant  Insists  that  his  honor  committed 
error  in  refusing  to  submit  to  the  Jury  an 
Issue  in  regard  to  plaintiff's  alleged  contribu- 
tory negligence.  It  was  held  in  Scott  v. 
Railroad,  96  N.  C.  428,  2  S.  B.  151,  that  when 
the  court  fully  explained  to  the  Jury  the 
several  phases  of  the  testimony  relied  upon 
to  show  contributory  negligence  and  it  was 
apparent  that  defendant  had,  in  that  way, 
been  given  the  benefit  of  such  testimony  with 
Its  application,  an  omission  to  submit  the 
issue  was  not  reversible  error.  Since  the 
decision  of  that  case  the  statute  was  enacted 
requiring  defendant  to  specially  plead  such 
negligence  and  thereby  assume  the  burden 
of  showing  It  Revlsal  1905,  8  483.  While 
we  think  It  the  better  practice,  and  suggest 
that  the  Issue  In  regard  to  contributory  neg- 
ligence, when  pleaded,  and  there  is  evidence 
to  sustain  the  plea,  be  submitted,  we  adhere 
to  what  is  said  upon  the  subject  in  Wilson 
V.  Cotton  Mills,  140  N.  C.  52,  62  S.  B.  250, 
and  the  cases  therein  cited. 

Both  sides  submitted  prayers  for  special 
Instructions,  several  of  which  his  honor  gave. 
Among  others  be  Instructed  them  as  follows : 
"(1)  If  you  should  find  that  the  defendant 
company  ran  its  train  upon  the  Y  about  a 
mile  ttbm  Its  station  at  Morehead  City  and 
reversed  its  engine  and  cars  and  backed  its 
train  Into  Morehead  City  and  to  Its  terminal 
at  its  pier,  but  informed  the  plaintiff  that 
it  had  reversed  its  cars,  aforesaid,  this  of 
Itself  would  not  make  the  defendant  negli- 
gent (2)  If  you  find  from  the  evidence  that 
the  defendant  company  ran  its  cars  upon  the 
T  about  a  mile  from  Its  station  at  Morehead 
City  and  reversed  its  engine  and  cars  and 
backed  its  train  into  Morehead  City  and  to 
its  terminal  at  Its  pier  without  Informing  the 
plaintiff  that  It  had  reversed  its  cars  and 
you  still  further  find  that  the  plaintiff  in 
alighting  from  said  train  on  the  night  of 
the  alleged  Injury  failed  to  exercise  the  or- 
dinary care  of  a  prudent  person  In  like  cir- 
cumstances In  alighting  from  said  car  and 
did  not  look  or  take  notice  of  any  danger, 
then  plaintiff  could  not  recover.  It  was  the 
duty  of  the  plaintiff  to  have  acted  the  part 
of  a  prudent  person  In  getting  on  and  off  the 
train,  and  If  he  did  not  act  like  a  prudent 
person,  then  he  cannot  recover,  If  such  fail- 
ure if  found  by  you  was  the  cause  of  his  In- 
jury." There  can  be  no  just  criticism  of  the 
proposition  involved  in  these  instructions. 
The  expression  "he  cannot  recover"  should 
not  be  used.  The  instruction  should  conclude 
in  directing  the  Jury  to  answer  the  issue  ac- 
cordingly, as  they  find.  They  clearly  present 
the  debated  questions  Involving  both  plain- 
tiff's and  defendant's  conduct 

He  further  cliarged:  "(3)  If  you  find 
from  the  evidence  on  the  night  of  the  alleged 
Injury  that  the  plaintiff  was  under  the  influ- 


ence of  liquor  and  that  that  was  the  cause  of 
his  failure  to  get  off  on  the  right  side  of  the 
train  and  he  ther^y  directly  contributed  to 
his  own  hurt  the  plaintiff  would  be  guilty 
of  contributory  n^ligence  and  you  would 
answer  the  first  issue,  'No.*  Even  If  tlie 
defendants  were  guilty  of  n^ligence  and  the 
plaintiff  was  under  the  influence  of  llqaor 
and  Intoxicated,  and  thereby  contributed  di- 
rectly to  bis  hurt  then  the  plaintiff  cannot 
recover."  Defendant  excepts  to  the  use  of 
the  word  "directly"  by  bis  faonor.  Insisting 
that  it  la  not  synonymous  with  "proximate- 
ly." Our  attention  la  called  to  several  Ae- 
(^ons  In  which  It  Is  held  that  the  terms 
are  not  synonymous.  We  can  well  under- 
stand that  In  some  cases,  the  testimony  may 
be  such  as  to  present  the  distinction  ut^ed 
by  counsel,  but  in  the  connection  In  which 
it  Is  used  by  his  honor  we  cannot  think  that 
the  Jury  could  have  been  misled  to  defend- 
ant's prejudice.  It  occurs  to  us  that  plain- 
tiff would  have  better  cause  to  complain  in 
this  respect  than  defendant 

His  honor  further  Instructed  the  Jury: 
"(4)  It  was  the  duty  of  the  plaintiff  in 
alighting  from  the  cars  on  the  u^ht  in  ques- 
tion to  look  and  Bee  if  he  were  getting  off 
on  the  right  or  wrong  side  and  If  he  did 
not  use  the  ordinary  care  of  a  prudent  man 
and  failed  to  look  before  alighting  from  the 
car,  he  could  not  recover  If  his  injuiy  is  due 
to  such  lack  of  care,  if  you  find  that  he  did 
not  use  ordinary  care.  (5)  The  defendants 
are  only  required  to  keep  that  portion  of 
their  platform  safe  that  is  used  exclusively 
for  the  accommodation  of  passengers;  also, 
they  are  required  to  keep  in  a  safe  condition 
the  approaches  leading  to  said  platform; 
that  is  to  say,  the  way  used  by  passengers 
In  going  to  and  from  said  platform  must  be 
reasonably  safe.  (6)  It  is  the  duty  of  the 
defendants  to  keep  their  pier  In  such  con- 
dition as  to  make  It  safe  for  the  public  to 
use  it ;  that  if  the  plaintiff  was  a  passengel 
and  had  a  right  to  be  on  the  wharf  and 
exercised  reasonable  care  and  diligence  and 
was  injured  solely  from  a  defect  in  the 
wharf,  he  Is  entitled  to  recover,  unless  the* 
defect  was  so  hidden  and  concealed  that 
it  could  not  be  discovered  by  such  examina- 
tion and  Inspection  as  the  construction,  use, 
and  exposure  of  the  wharf  reasonably  re- 
quired; that  It  was  the  duty  of  the  defend- 
ants to  take  such  a  degree  of  care  of  their 
pier  that  those  who  had  a  lawful  right  to 
go  there  could  do  so  without  incurring  dan- 
ger to  their  persons,  provided  thw- exercise 
ordinary  care  and  diligence."  While  the 
sixth  instruction  does  not  appear  to  be  call- 
ed for  by  the  testimony,  there  can  be  no  ex- 
ception to  the  general  propositions  contained 
In  It,  and  we  do  not  see  bow  the  defendant 
could  have  been  prejudiced  thereby 

The  Instruction  In  regard  to  the  dufy  of 
defendant  to  keep  lights  Mpoa  their  wbarfr 
ui>on  which  passengers  are  invited  to  alight 
Is  clearly  correct  His  bonor  told  tbB  Jury 
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tbat  tbeir  failure  to  hare  a  safflclent  light,  If 
the;  fooDd  that  there  was  such  failure,  would 
coDstitnte  coDtlnnlng  negllgeuce,  !f  It  contlu- 
TuA  during  the  landing  and  dellrerlng  of  pas- 
sengers, and  if  they  should  find  that  the  fail- 
ure of  defmdant  to  keep  such  lights.  If  it 
did  so  fail,  was  the  proximate  cause  of  the 
plalDtifTs  Injury,  and  he  would  not  hare 
been  InJ^ed  if  there  bad  been  sufficient  light 
to  enable  him  to  pass  safely  over  the  pier, 
provided  be  used  reasonable  care  and  dili- 
gence, they  would  answer  the  Issue,  "Yes." 
Tbe  defendant  criticises -this  Instruction  be- 
cause faia  honor  used  the  words  "continuing 
Diligence."  Tbe  criticism  is  based  upon  a 
misconceptioii  of  the  sense  In  which  tbe 
term  Is  used-  In  Greenlee  v.  Railroad,  122 
K.  a  977,  30  S.  E.  115.  41  L.  B.  A.  388,  65 
Acq.  St  Rep.  734,  and  the  line  of  cases  In 
wblcfa  the  doctrine  of  "craitlnuiDg  negligence" 
Is  applied,  the  negligrace  of  the  defendant 
In  falling  to  supply  automatic  couplers  fs 
declared  to  be  tbe  causa  causans  of  the  In- 
jury, thereby  excluding  the  defense  of  con- 
tributory n^llgence.  Tbe  basis  of  the  doc- 
trine and  Its  limitations  are  pointed  out  by 
Mr.  Justice  Hohe  in  Hicks  v.  Cotton  Mills,  138 
N.  C  331,  60  S.  E  70S.  Hlfl  honor  expressly 
excluded  any  such  principle  In  this  case  by 
telling  the  Jury  tbat  tbe  failure  to  keep 
Bofficient  lights  would  entitle  tbe  plaintiff  to 
a  verdict,  provided  such  failure  was  the  prox- 
imate cause  of  the  Injury.  His  language 
clearly  shows  that  be  used  tbe  term  in  Its 
ordinary  sense,  tbat  Is,  that  such  negligence, 
although  continuing,  was  actionable  only 
when  It  became  the  proximate  cause  of  the 
hijury.  We  do  not  think  that  any  harm 
conld  have  come  to  defendant  by  tbe  um  of 
this  language  taken  In  connection  with  the 
context.  His  honor  carefully  excluded  any 
aoggestion  that  the  failure  to  Iiave  safflclent 
ll^ts  relieved  the  plaintiflF  of  the  duty  to 
exercise  due  care  In  alighting  from  the  train. 

Defendant  presented  several  prayers  tn 
which  the  court  was  asked  to  Instmct  the 
Jury  that  if  they  fonnd  certain  facts  grouped 
therein  there  was  no  negligence.  This  form 
of  Instruction,  unless  ail  the  material  ele- 
ments of  the  case  be  Included,  is  objection- 
able because  It  excludes  from  the  Jury  the 
duty  of  drawing  such  reasonable  Inferences 
as  the  testimony  would  Justify.  In  those 
Jurisdictions  in  which  negligence  Is  treat- 
ed as  a  question  of  law,  tbe  facts  alone  be- 
ing for  the  jury,  this  is  a  proper  form  of 
Instroction.  It  was  so  held  by  this  court  un- 
til the  decision  of  Hloshaw  v.  Railroad.  118 
N.  C.  1047,  24  S.  E.  426,  and  Russell  v.  Kali- 
road,  118  N.  C.  1098,  24  S.  B.  512.  In  Emry 
r.  Railroad.  109  N.  C.  589,  14  S.  B.  852,  IB 
L.  B.  A.  332,  this  doctrine  was  recognized 
and  adhered  to  as  tbe  law.  The  opinion  of 
Herrlman,  C.  J.,  clearly  announces  and  sus- 
tains the  principle  ttiat  n^llgence  Is  a  ques- 
tion of  law.  The  case  was  decided  by  a 
dlrlded  court  In  Russell's  Case,  supra,  Mr. 
JnsUce  Amiry,  writing  tm  a  nnanimmia  court. 


overrules  Emry's  Case  and  adopts  the  rul* 
followed  by  tbe  federal  courts  and  a  larg« 
majority  of  tbe  state  courts,  which  treat, 
with  certain  exceptions  which  be  states,  neg- 
ligence as  a  question  of  fact  for  tbe  Jury. 
These  cases  have  been  uniformly  adhered  to 
by  this  court  tn  a  number  of  decisions.  In 
Turner  v.  Lumber  Co.,  119  N.  C.  387  (400), 
26  8.  B.  23  (25),  it  is  said:  "The  court  may 
submit  Issues  of  negligence  with  the  Instruc- 
tion that  It  Is  tbe  province  of  the  Jury  to 
say  whether  the  party  whose  conduct  is  In 
question  has  met  tbe  test  rule  of  the  prudent 
man."  McCracken  v.  Smathers,  119  N.  0. 
617.  26  8.  E.  167.  There  are  a  large  nomba' 
of  Illustrative  cases  In  our  Reports.  When 
It  Is  sought  to  apply  the  exception  to  the 
rule,  the  facts  being  undisputed  or  found 
by  tbe  jury,  and  being  susc^tlble  of  but 
one  reasonable  Inference,  as  In  Neal  v.  Rail- 
road, 126  N.  G.  634,  86  8.  B.  117,  49  L.  R.  A. 
684,  and  Bessent  v.  Railroad,  182  N.  C.  934, 
44  8.  E.  648,  the  court  may  either  take  tbe 
case  from  the  Jury  and  decide  It  as  a  question 
of  law  or  Instruct  tbe  jury  that  If  the  facts 
are  found  which  exclude  any  other  Inference, 
to  answer  tbe  Issue  accordingly.  In  this  case 
bis  honor  could  not  properly  have  given  the 
Instruction  for  several  reasons.  Tbe  testi- 
mony was  not  in  all  respects,  uncontradict- 
ed and  tbe  facts  grouped  In  defendant's 
prayers  did  not  Include  the  several  phases  of 
the  case.  Tbe  real  question  presented  In  tbis 
case  is  whether,  u]H>n  defendant's  own  testi- 
mony, In  regard  to  tbe  conatmctlon  of  the 
tracks  upon  tbe  pier,  tbe  reversal  of  tbe 
train  on  the  Y  and  tbe  danger  of  passengers 
alighting  from  tbe  train  on  the  ocean  side 
there  was  not  sufficient  evidence  of  negli- 
gence to  carry  tbe  case  to  the  Jury  under 
the  rule  of  the  conduct  of  the  prudent  man. 

We  are  of  the  opinion  that  his  honor 
properly  submitted  the  case  to  the  jury.  The 
measure  of  duty  Imposed  upon  the  carrier  Is 
thus  stated  In  the  latest  work  on  the  sub- 
ject, "It  must  provide  safe  exits  and  rea- 
sonably safe  platforms  or  facilities  for  enter- 
ing and  leaving  cars."  Moore  on  Carriers, 
612.  "A  railway  company  has  not  discharged 
Its  whole  duty  to  tbe  passenger  when  it 
has  provided  a  safe  exit  from  its  cars,  while 
at  the  same  time  there  exists  another  way 
which  Is  not  safe,  and  which  Is  In  general 
use  by  Its  passengers  as  to  Induce  the  belief 
that  it  Is  permitted  In  part  at  least  for  that 
purpose.  Hence,  when  a  railroad  company 
makes  provisions  only  on  one  side  of  its 
track  for  passengers  to  leave  its  cars  and  It 
Is  dangerous  to  leave  on  the  other  side.  It 
is  a  question  for  tbe  Jury  whether  It  is  neg- 
ligence for  the  company  not  to  have  provided 
some  means  to  prevent  passengers  from  leav' 
Ing  on  tbe  wrong  side  or  to  notify  them  not 
to  do  so."  Fetter,  Carriers,  p.  153.  This 
statement  of  the  law,  which  we  approve,  clear- 
ly carried  tbe  case  to  tbe  Jury,  and  we  think 
that,  In  the  light  of  all  of  tbe  testtmony, 
thgj  canw  to  a  correct  conclnskui.  Bzperl- 
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«ice  teacbes  iu  that  the  Teversal  of  a  train 
In  tbe  nlgbt  is  well  calculated  to,  and  usual- 
ly does,  ccmfose  passengers,  and  It  would 
be  bnt  common  pmdmce  to  notify  tbem 
ttiereof.  Again,  wboi  one  ride  of  a  car,  at 
tbe  depot,  is  a  dangerous  jilace  to  alight, 
the  company  should  bare  a  porter,  or  some 
employfi,  to  notl^  passengers  not  to  do  ao, 
or  to  nee  simple  contrivance  of  a  gate 
on  that  side  to  be  closed  to  tbe  exit  of  pas- 
sengws.  Some  snch  means  to  prevent  injury 
Is  but  common  pradraice  and  sbonld  be  nsed 
by  carriers.  TtM  d^endant  Insists  that  to 
permit  a  recovery  In  this  case  would  "im- 
pose np<m  railroads  great  expense  to  protect 
their  passengers  and  require  them  to  deal 
with  grown  pet^ile  as  with  chlldrtfi.**  We 
cannot  perceive  any  heavy  or  unreasonable 
burden  Imposed  ttie  rule  of  diligence  pre- 
scribed by  tbe  law.  Tbe  safety  of  passengers 
should  be  the  first  consideration  of  all  who 
engage  In  the  business  of  common  carriers. 
His  honor  Instructed  the  Jury  In  r^ard  to 
the  measure  of  damages  to  wbldi  plalntUf 
would  be  entitled,  as  follows:  "Where  the 
plaintiff  bfts  been  Injured  by  tbe  negligent 
conduct  of  tbe  defendant  be  is  entitlea  to 
recover  damages  for  past  and  prospective 
loss  resQltlng  frcnn  defoidant's  wrongful  and 
negllgsot  ads,  and  these  may  embrace  indem- 
nity for  actual  expenses  incurred  in  nursing 
and  medical  attention,  loss  of  time,  loss  from 
Inablll^  to  perform  mental  or  pby^cal  labor, 
or  of  capacity  to  earn  mon^,  and  for  actual 
suffering  of  body  or  mind  which  are  the  Im- 
mediate and  necessary  consequoices  of  tbe 
injuries,  but,  In  this  case,  as  the  plaintiff 
has  not  Introduced  evidence  to  show  what 
he  paid  tn  nursing  and  medical  attention 
or  what  his  services  for  loss  at  time  were 
worth,  you  will  only  consider  such  damages, 
If  aity,  as  he  is  oitltled  to  recover  for  actual 
suffering  of  body  and  mind  which  are  tbe 
hnmedlate  and  necessary  consequences  of 
Injuries  sustained  If  you  find  by  the  greater 
weight  of  tbe  evidence  he  was  Injured  by 
the  n^llgent  conduct  of  the  defendant"  To 
tills  defendant  exeats  because  bis  h(mor 
stated  that  he  gave  tbe  Instruction  as  laid 
down  in  Wallace  v.  Railroad,  104  N.  O.  442, 
10  a  B.  S62,  and  did  not  apply  tbe  law  to 
the  facts.  We  think  the  Instruction  correct 
and  not  open  to  the  criticism  made  by  the 
exo^itlon. 

We  have  examined  tbe  entire  record  and 
find  no  error. 


PRTERS  OROCERT  CX>.  v.  00LLTX3  BAG 
00. 

(Supreme  Gonrt  of  North  Carolina.    Oct.  2, 
1906.) 

1.  BTATtiTES—CoWBTBUonos  — Giving  Eftect 
TO  Bnttkb  ^atdte. 

A  statute  composed  of  several  sections  re* 
lating  to  the  same  subject  must  be  considered  as 
a  whole  in  aacertainine  the  meaning  of  any  one 
wedon,  and  each  section  must  be  restrictod  In 


its  application  by  tbe  language  9t  any  other  sec- 
tion when  tbe  purpose  so  to  do  Is  anwrent. 

[Ed.  Note. — For  cases  in  point,  see  voL  44^ 
Cent.  Dig.  Statutes,  H  282-2S8.] 

2.  PsooESs— Publication  —  CoRornons  Pw- 
OBDEirr— Statutes— OoRsrBnonoH. 

Revisal  1905,  {  442,  providing  that  where 
it  Is  made  to  appear  by  affidavit  to  the  satisfoc- 
tion  of  the  court  that,  after  due  diligence,  a  de- 
fendant canoot  be  found  within  the  state,  an 
order  shall  be  made  for  the  pabllcation  of  the 
process,  requires  the  fact  of  the  inability  to 
find  a  defendant  to  be  establisbed  by  affidavit. 

[Ed.  Note. — For  cases  in  point,  aee  vol.  40, 
Cent  Dig.  Process,  H  106-lSo.] 

5.  SAine— IBSUARCE  OF  SuuuoNS— Nscsssnrr— 
Statutes— Co  iteTBuorioH . 

Under  Revisal  1905,  H  429,  480,  442,  pro- 
viding that  an  action  shall  be  commenced  by 
Bammons  and  personally  served  by  the  sheriff 
on  defendant  and  that  when  it  Is  made  to  ap- 
pear by  affidavit  that  after  doe  diligence  de- 
fendant canoed  be  found  in  the  state,  an  order 
sliatl  be  made  for  pnbilcation,  an  action  musL 
be  commenced  by  issuing  a  summons,  unless 
defendant  is  not  within  reach  of  the  process  of 
the  court,  when  it  must  be  commenced  by  the 
filing  of  an  affidavit  showing  that  fact,  followed 
by  publication. 

4.  Sales  —  CoHTaAoi  —  Bbkagh  —  Bjehxdt  or 
Sellbs— Action  tob  Dahaou. 

Where  a  buyer  falls  to  pay  for  goods  de- 
livered, and  evinces  a  pnrpow  either  not  to 
pay  for  future  deliveries  called  for  or  not  to 
abide  by  the  terms  of  the  agreement,  bnt  to 
insist  on  diSerait  terms,  whether  In  respect  to 
price  or  to  any  other  material  stipulation,  the 
seller  may  rescind  and  sue  for  the  goods  de- 
livered. 

[Ed.  Note.— For  cases  In  point,  see  vol  43. 
Cent  Dig.  Sales,  f  263.] 

6.  Save. 

A  seller  agreed  to  sell  to  a  buyer  a  specified 
number  of  peanut  bags  at  a  price  named,  and 
also  a  specified  numl>er  of  cotton  sheets.  The 
agreement  was  modified  by  a  redaction  of  the 
price  and  an  allowance  of  a  credit  of  10  days. 
The  cotton  sheets  were  delivered  accordioe  to 
contract,  bnt  the  buyer  refused  to  pay  for  them, 
and  insisted  on  a  credit  of  30  days  to  pay  for 
all  the  goods.  Held,  that  tbe  seller  was  en- 
titled to  rescind  and  recover  for  the  goods  de- 
livered. 

Appeal  from  Supreme  Court,  Edgecombe 
County;  G.  W.  Ward,  Judge. 

Action  by  the  Peters  Grocery  Company 
against  tbe  Collins  Bag  Company.  From  a 
Judgment  tor  defendant,  plaintiff  qipeals. 
Affirmed. 

Tbe  suit  was  commenced  before  a  Justice 
of  the  peace,  first  by  a  summons  dated  De- 
cember 81,  1004^  returnable  January  3,  1905, 
oa  wblcb  Uiere  was  no  return,  and  then  by 
publication  dated  January  16,  1006.  and  re- 
turnable the  16th  day  of  the  next  month. 
There  was  no  evidence  that  tbe  summons 
was  ever  actually  Issued  by  the  Justice.  The 
defendant  relied  on  ttie  fact  that  no  sum- 
moBB  bad  been  Issued,  and  upon  sundry  al- 
leged defecto  In  the  mode  of  publication  In 
support  of  a  motion  to  dismiss  tbe  action 
which  It  submitted  after  entering  a  special 
appearance  for  the  purpose.  Plaintiff  sued 
for  $172.60  alleged  to  be  due  as  damages  for 
falling  to  ship  to  tbem  a  certain  number  of 
peanut  bags  as  by  craitract  of  April  OD,  1804, 
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the  defoidut  wu  reqnlnd  to  4!o.  It  ap* 
peara  that  m  April  80,  1904,  the  defendant 
igreed  to  aeU  to  the  plaintiff  10,000  to  16,- 
OOO  peunt  bad  of  a  ipedfied  deacrlptton  at 
a  prios  named,  the  price  to  stand  If  the 
market  adranced,  bat  If  tbe  market  declined, 
tbe  dpftmdant  had  the  option  to  fnmlih  the 
bags  at  the  lovraat  price  or  to  cancel  the  con- 
tract  niere  waa  a  memorandum  at  the  foot 
of  thla  atreemoit  caning  for  the  Bblpm«it  of 
1.000  cottiHL  aheeta.  It  waa  shown  that  this 
memorandimi  waa  made  by  defoodants  trar- 
ellng  salesman  and  the  order  for  the  sheeta 
purports  on  Its  face  to  bare  been  made  by 
tdephone.  On  tbe  same  day  tbe  salesman 
consolidated  tile  two  orders  Into  one,  which 
was  algned  the  plaintiff  and  addressed  to 
tbe  defendant.  It  was  In  the  usual  ft»rm  of 
an  order  for  goods,  showing  quantity,  de- 
scription, and  price  of  tbe  bags  and  abeets  or 
borlape,  but  not  fixing  the  day  of  paymoit 
n  time  of  credit  All  the  directions  In  tbe 
memMandnm  aa  to  time  and  method  of  ship- 
ment and  dating  of  bills,  refer  Indiscrimi- 
nate to  the  bags  and  sheets,  as  if  they  had 
been  ordered  at  tbe  same  time.  The  sheets 
wne  deliverable  In  August  1904,  and  the 
bags  from  October,  1904,  to  March,  1905. 
On  Jmie  11,  1904.  the  plaintiff  by  letter  ad- 
vised tbe  defendant  that  tbe  goods  had  been 
offered  to  tbem  at  lower  prices,  and  asking 
if  they  "would  meet  them."  This  lettw  con- 
tained an  Itemized  statement  of  the  articles 
with  the  reduced  price  for  each,  and  opposite 
tbese  articles  tbe  following:  "All  delivered 
10  days  net"  Defendant  replied  June  14, 
1904,  that  It  would  meet  tbe  prices  named. 
Tbe  subsequent  correspondence  sbowe  that 
the  cotton  sheets  were  shipped  by  the  defend- 
ant according  to  the  contract  and  the  plain- 
tiff failed  to  pay  for  tbe  same.  Its  draft, 
which  was  sent  to  tbe  defendant  having 
been  afterwards  presented  and  then  returned 
by  tbe  collecting  bank  as  unpaid,  plaintiff  all 
the  time  Insisting  that  It  was  entitled  to 
terms  materially  different  from  those  con- 
tained to  the  contract  of  April  SOtb  as  mod- 
IQed  by  the  letters  of  June  11th  and  14tb. 
As  tbe  plaintiff  failed  to  pay  for  tbe  sheets, 
and  Insisted  on  being  allowed  terms  different 
from  those  In  the  contract  the  defendant  re- 
fosed  to  ship  tbe  peanut  bags.  This  waa  on 
Deoember  2,  1904,  when  the  purcbase  price 
had  been  long  overdne.  On  September  19, 
1604,  the  plaintiff  wrote  tbe  defendant  tbat 
they  were  entitled  to  60  days'  credit  on  the 
bags  and  fS  discount  on  their  draft  On  tbe 
saine  day  the  def^dant  wrote  to  tbe  plain- 
tiff that  the  business  had  proved  to  be  so  un- 
aatlafactory,  as  It  had  made  so  many  threats 
and  so  often  insisted  on  new  terms,  tbat  tbey 
preferred  to  cancel  tbe  contract  and  then 
reqaested  payment  of  the  draft  sent  for 
Eoods  already  purchased  and  shipped.  Ac- 
knowledging receipt  of  this  letter,  plaintiff, 
on  the  20tfa  replied  that  It  was  willing  to  re- 
lieve the  defeaidant  of  the  contract,  as  it 
coald  do  aa  well  elsewhere,  but  before  con- 


sidering Itself  as  released,  tbe  defendant 
must  wait  for  a  letter  to  that  effect  Then 
cnnea  the  following  passage:  **We  also  de- 
Hie  to  call  yonr  attention  [to  the  &ct]  that 
there  are  no  teaxa  apedfled  In  the  contract 
of  April  SOtii,  therefore,  we  will  expect  tbe 
same  terms  that  we  have  beoi  getting  from 
John  T.  Bailey  and  otiier  parties  which  la 
80  days."  The  draft  for  tbe  sheets  having 
been  returned  by  tbe  bank  and  tbe  plaintiff 
still  Insisting  on  terms  which,  aa  ccmtended 
by  tbe  defendant  were  not  embraced  by  the 
contract  the  defendant  on  December  2,  1004, 
wrote  to  the  plaintiff  reacinding  the  agree- 
ment and  in  that  and  subsequent  letters  d» 
dined  to  ship  the  bags.  The  oonrt  charged 
tbe  Jury  that  If  th^  found  tiie  tacts  to  be 
aa  disclosed  by  tbe  evidence,  tbey  should  an- 
Bwer  "No"  to  tbe  tnsne,  "Is  the  defendant  in- 
debted to  tbe  plaintiff,  and.  If  ao,  In  what 
amount?  "  The  Jury  answered  the  Issue  ac- 
cordingly. Judgmrat  was  enterad  for  the 
def^dant  and  tbe  plaintiff  appealed. 

W.  O.  Homrd,  for  appellant  O.  U.  T. 
Fountain,  for  appdlea 

WALKER.  J.  (after  stating  the  case).  An 
Important  questtm  la  distinctly  presented 
in  this  case,  namely,  whether  tbe  Issuance  of 
a  summons  la  necessary  before  tbe  procedure 
by  publication,  when  the  defendant  is  a  non- 
resident of  tbe  stote?  There  appears,  from 
tbe  decisions  of  this  court  to  have  been 
aome  diversity  of  opinion  upon  this  question, 
and  It  being  of  the  first  moment  tbat  It 
should  be  settled,  as  it  affects  the  Integrity 
of  Judicial  proceedings,  we  have  given  it  the 
most  careful  consideration  and  have  reached 
a  conclusion  entirely  satisfactory  to  our- 
selves after  thoroughly  examining  the  several 
statutory  provisions  relating  to  tbe  matter 
and  weighing  tbe  reasons  advanced  on  either 
side  by  those  who  have  discussed  it  Attach- 
ment other  than  tbe  common-law  writ 
which  issued  out  of  the  common  pleas  upon 
tbe  nonappearance  of  tbe  defendant  at  tbe 
return  of  the  original  writ,  bad  Its  origin 
In  the  civil  law  and  afterwards  was  adopted 
In  England  In  the  form  of  a  custom  of  the 
London  merchants  and  out  of  this,  as  modi- 
fied and  extended  by  statute,  has  grown 
the  modem  law  in'  respect  to  this  remedy. 
4  Cyc.  396,  397;  1  Sblnn  on  Attachment,  §e 
1,  2.  It  was  resorted  to  In  order  to  compel 
tbe  attendance  of  the  d^tor  as  well  as  to 
afford  a  security  to  tbe  creditor.  Under 
our  former  statutes,  when  tbe  defendant  was 
a  nonresident  it  issued  either  In  the  form  of 
an  original  or  a  Judicial  attacbment  and 
without  any  notice  until  there  had  been  a 
levy  or  caption  of  tbe  goods  of  the  debtor, 
when  advertisement  was  required  if  the  de- 
fendant resided  without  the  Jurisdiction. 
Rev.  Code,  c.  7,  8{  12,  13.  By  section  14 
it  was  provided  tbat  "no  Judicial  process 
shall  be  Issued  against  the  estate  of  any  per- 
son realdlnf  without  the  limits  of  the  atats^ 
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nnlesB  the  same  be  grounded  on  an  original 
attachm»it,  or  unlesa  tbe  leading  process 
of  the  snlt,  has  beoi  ezecnted  (m  the  person 
of  the  defendant  when  wiUdn  the  estate." 
This  was  the  meOiod  of  proceeding  against 
nonresidents  until  the  adtvtlon  of  the  Code 
ostein*  The  remedy  then  became  ancillary 
to  the  principal  snlt  for  tiw  recovery  of  the 
debt  But  there  was  no  eesoitlal  diange  In 
the  procedure  by  which  the  defendant  was 
brought  before  the  tourt  and  compelled  to 
appear  and  submit  his  person  to  its  Juris- 
diction or  lose  bis  property  as  the  penalty 
for  his  detenlt,  or  so  much  thereof  as  was 
necessaiy  to  satls^  the  plaintiffs'  demand. 
The  very  nature  of  the  case,  as  shown  by 
the  fact  of  nonresldence,  made  it  clearly  fn- 
tlle  to  attempt  to  seire  him  personally.  As 
he  was  presnmed  to  have  a  constant  regard 
for  hlB  property  and  always  to  keep  a  watch- 
ful eye  npon  It,  the  lawmakera  at  once  con- 
cluded that  the  most  effective  and  the  speed- 
iest way  of  compelling  his  appearance  was 
\ity  seizing  it.  and  at  the  same  time  this 
method  had  the  further  advantage  of  pro- 
tecting his  creditor.  But  In  order  that  the 
cardinal  principle  of  our  Judicial  system 
should  not  be  even  seemingly  violated,  it 
was  required  that  in  the  original  action,  in- 
stead of  the  Idle  and  naeless  ceremony  of 
issuing  a  siunmons  for  a  man  whom  It  was 
well  known  conld  not  be  found,  publication 
in  such  manner  as  would  be  likely  to  give 
notice  of  the  action  should  be  made,  and  such 
la  the  meaning  and  clear  Intent  of  the  stat- 
ute as  plainly  manifested  by  its  words.  It 
Is  true  that  civil  actions  are  commenced  by 
Issning  a  summons,  but  this  refers  to  cases 
where  the  defendant,  being  within  tbe  Juris- 
diction of  the  court,  can  be  served  personally, 
and  tbe  method  of  making  such  service  is 
specially  provided  for  In  Revlsal  190B,  || 
429-442.  It  Is  not  permissable  to  construe 
a  statute  composed  of  several  sections  by 
the  words  of  any  one  section,  but  all  those 
relating  to  the  same  subject  must  be  taken 
and  considered  together  In  order  to  ascertain 
the  meaning  and  scope  of  any  one  of  them, 
and  each  mnst  be  restricted  In  Its  applica- 
tion or  gualifled  by  the  language  of  any  other 
when  the  purpose  so  to  do  Is  apparent.  This 
la  H  rule  of  construction  which  has  for  Its 
basis  a  practical  reason.'  Revisal  1905,  69 
429,  430,  provide  that  a  civil  action  shall 
be  commenced  by  summons  to  be  Issued  to 
the  sheriff  and  personally  served  by  him  on 
the  defendant,  but  where  this  cannot  be 
done,  the  person  to  be  served  being  be- 
yond the  Jurisdiction  of  the  court,  section 
442  provides  that  If  It  is  made  to  appear 
by  afflilavit  to  the  satisfaction  of  the  court 
that,  after  due  diligence,  the  defwdant 
cannot  be  found  within  the  state,  an  or- 
der shall  be  made  for  publication.  By  the 
evidence  to  satisfy  the  court  was  meant, 
not  the  sherlCTs  return  on  the  summons,  for, 
if  it  had  been,  the  statute  would  have  been 
so  worded;  and  let  iu  ask  here^  bow  conld 


tbe  fact  that  tbe  defanflant  could  not  int 
found  In  the  state,  for  that  ia  the  reqnlsits 
condition  of  publication,  be  determined  only 
by  tlie  return  of  the  sheriff  that  he  cannot 
be  found  In  his  conntyf  when  there  are  now 
In  the  state  97  counties  In  all?  It  was  in- 
tended  that  It  should  appear  only  In  the  way 
pointed  ont  In  the  statute ;  that  Is,  by  affida- 
vit The  affidavit  Is  made  the  Initial  step  In 
the  case,  and  tbe  order,  or  publication  based 
upon  It  la  tbe  leading  process.  The  mean- 
ing is,  thttefore,  that  a  civil  action  shall 
be  commenced  by  Issuing  a  summons,  except 
In  cases  where  the  defendant  Is  not  within 
reach  of  the  process  of  the  court  and  cannot 
be  personally  served,  when  it  shall  be  com- 
menced the  fllii^  of  the  affidavit  to  be 
followed  by  publication.  We  have  mention- 
ed the  provisions  of  the  Revised  Code  upon 
this  subject  for  the  purpose  of  showing  that 
this  distinction  between  the  two  cases  was 
clearly  marked  therein,  and  especially  will 
this  appear  when  reference  is  made  to  chap- 
ter 7,  8  14,  already  quoted.  This  construction 
brings  tbe  different  sections  of  the  law  in 
regard  to  commencing  actions  into  harm<my, 
precludes  any  suggestion  that  tiie  Legislature 
requires  to  be  done  a  vain  and  useless  thing, 
and  executes  Its  intention  according  to  the 
letter  and  spirit  of  what  it  has  said.  We 
are  quite  sure  that  it  has  the  sanction  of 
the  profession. 

But  it  is  urged  that  the  law  has  been 
otherwise  declared  In  McCIxu-e  v.  Fellows, 
181  N.  C.  509,  42  8.  E.  951,  and  that  is  true. 
Besides  not  being  satisfied  with  tbe  reason- 
ing in  that  case,  as  contained  in  either  the 
leading  or  the  concurring  opinions,  we  may 
remark  that  the  ease  Itself  was  in  direct 
conflict  with  the  decision  of  the  court  in  Best 
V.  Mortgage  Co..  128  N.  C.  351,  38  S.  E. 
923,  though  that  case  is  not  cited  by  the 
Justice  who  spoke  for  the  court  The  opin- 
ion by  the  present  Chief  Justice  filed  In  that 
case  was  well  considered,  and  It  together 
with  his  dissenting  opinion  In  McGlure  v. 
Fellows,  presents  convincing  reasons  and 
an  unanswerable  argument  in  favor  of  tbe 
interpretation  now  given  to  tlie  statute.  It 
may  be  well  to  add  that  the  conclusion  reach- 
ed by  the  court  in  Best  v.  Mortgage  Co.,  and 
by  the  dissenting  judge  In  MeClure  v.  Fel- 
lows, is  thoroughly  well  supported  by  the 
numerous  authorities  cited  therein.  The 
fundamental  error  of  the  court  in  McClure  t. 
Fellows  is  the  assumption  that  a  summons 
must  be  Issued  In  all  cases  without  regard  to 
the  residence  of  the  defendant,  and  this  re- 
sulted from  taking  a  restricted  view  of  sec- 
tion 209  of  the  Code  of  1883  as  Isolated  from 
other  ports  of  the  statute  relating  to  the  same 
matter,  and  looking  more  to  the  form  than 
to  the  substance.  Besides,  tbe  fact  assumed 
was  the  one  to  be  established  and  its  exist- 
ence the  very  subject  of  the  Inquiry.  In  Mc- 
Clure V.  Fellows  the  court  mainly  relied 
npon  Marsh  v.  Williams,  68  N.  C.  871,  and 
Webster      Sharpe,  U6  N.  a  466»  21  8.  B. 
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912,  and  also,  it  la  uld  in  the  dlegeuting 
opinion,  upon  Boiiston  v.  Tboruton,  122  N.  C. 
385,  29  8.  B.  827.  66  Am.  St.  Rep.  699.  Noue 
ol  these  cases  is  an  authority  for  the  con- 
stnictioQ  as  adopted  by  the  court  In  Mc- 
Qm  T.  Fellows.    In  Marsh  t.  Williams  thc^ 
defeodant  was  In  tbe  county  and  the  lan- 
guage of  Jadge  £>lck  is  used  with  reference 
to  that  tact,  as  clearly  appears  in  the  case, 
or  coarse  a  sammons  was  necessary  under 
mcb  (drcnmstances.    There  was  no  publica- 
tion there.    Webster  t.  Sharpe  was  an  ac- 
tkm  for  Blander.    The  statute  of  limitations 
was  pleaded  and  tbe  question  was  when  the 
sommona  was  to  be  considered  as  issued  and 
the  snlt  commenced,  and  the  court  decided 
It  was  Issued,  not  when  It  was  signed  and 
then  held  by  the  clerk,  but  when  It  was  de- 
livered to  the  sheriff  or  to  some  one  for 
him  and  passed  out  of  the  control  of  the 
clerk.   That  ts  all.    The  defendant  had  been 
personally  served  with  the  summonB.  so  that 
the  point  was  not  In  that  case.   The  same 
may  be  wld  of  Houston  v.  Thornton.  The 
statute  of  limitations  was  there  pleaded,  the 
defendant  was  personally  served  and  the 
only  question  was  as  to  when  the  summons 
is  deemed  In  law  to  have  been  Issued.  Smith 
T.  l^nmber  Co.  (at  this  term)  54  S.  E.  788. 
The  Srst  case  whit-h  directly  Involved  the 
point  was  Beat  v.  Mortgage  Co.,  and  that 
moitt  t>e  considered  as  the  only  precedent  at 
the  time  MeClure  v.  Fellows  was  decided. 
The  opinion  of  the  court  In  the  Best  Case 
was  unanimous.    It  therefore  had  all  the 
force  and  authority  of  a  controlling  decision 
If  the  doctrine,  "stare  decisis  et  uon  quleta 
movere,"  which  means  that  we  should  ad- 
here to  decided  cases  and  not  disturb  matters 
established.  Is  to  stand  for  anything.  That 
case  settled  a  principle  which,  as  will  here- 
after appear,  became  siib^tantlally  a  rule  of 
property,  as  a  failure  to  issue  a  summons 
was  held  not  to  affect  the  title  to  any  prop- 
erty sold  under  any  final  process  Issued  In 
the  case  and  McClore  v.  Fellows  changed 
that  mie  so  as  to  Invalidate  any  such  sale. 
The  decision  was,  therefore,  within  the  pro- 
tection of  the  doctrine  of  stare  decisis,  and 
for  that  reason.  If  for  no  other,  it  should  not 
have  been  reversed.   It  cannot  be  success- 
fully nrffued  that  the  Best  Case  only  decided 
that  A  **retum  of  the  summons  not  served," 
is  not  a  perquisite  to  publication,  for  It  Is 
distinctly  held  that  the  flrst  step  Is  the  mak- 
ing an  affidavit,  which  is  the  initial  paper 
to  be  filed,  without  any  reference  to  the  Issu- 
ing of  a  summons.    The  rule  of  stare  decisis 
or.  In  other  words,  what  is  sometimes  called 
the  doctiine  of  precedents,  does  not  forbid 
that  we  should  disregard  a  former  decision 
upon  a  matter  of  procedure  If  it  can  be  done 
wiflioot  substantial  Injury  being  suffered  by 
litigants  who  may  have  relied  upon  the  prec- 
edent so  established,  and  if  such  is  not 
Iflrely  to  be  the  result,  the  court  will  not  be 
roremed  by  the  former  decision.   28  Am.  & 
Eng.  Enc  C2d  Bd.)  168.   Many  may  have 


acted  upon  the  construction  placed  upon  tha 
statute  in  Best  v.  Mortgage  Go.  even  before 
that  case  was  decided,  and  certainly  It  must 
hare  controlled  the  conduct  of  many  since. 
Any  title  depending  upon  such  a  proceeding — 
that  Is,  one  where  no  summons  has  Issued — 
would  be  utterly  destroyed  by  the  decision 
in  McClure  v.  Fellows,  while  no  title  can 
be  impaired  by  disapproving  that  case  as, 
If  the  principle  therein  stated  has  been  fol- 
lowed and  a  smnmons  has  t>een  Issued,  no 
harm  can  possibly  have  been  done,  for  "utile 
per  inutile  non  vttlatur."  Upon  full  consid- 
eration, therefore,  all  of  us  being  of  the  opin- 
ion that  the  statute  was  correctly  interpreted 
in  Best  V.  Mortgage  Co.,  we  overrule  Me- 
Clure V.  Fellows  and  reinstate  the  former 
case  in  Its  position  and  authority  as  a  bind- 
ing precedent  In  this  court  The  defendant's 
objection  to  the  publication  based  on  the  fact 
that  a  summons  had  not  issued  cannot  be 
sustained.  Ttiere  are  many  other  objections 
to  the  publication,  more  or  less  serious  in 
their  nature,  which  have  been  urged  by  de- 
fendant's couniel,  but  they  need  not  be  con- 
sidered. 

The  remaining  question  is  somewhat  dlfll- 
cult  owing  to  the  lack  of  uniformity  in  the 
decisions  as  regards  one  phase  of  it  But 
we  think  this  difficulty  may  be  avoided  by 
placing  our  decision  upon  a  ground  quite  pe- 
culiar to  this  case.  When  a  contract  is  In 
all  res[>ecta  entire,  we  find  little  trouble  in 
determining  what  are  the  rights  of  the  par- 
ties with  reference  to  Its  enforcement  or  the 
recovery  of  damages  where  there  has  been 
a  breach  by  either  of  them.  But  the  law 
relating  to  a  contract  requiring  several 
things  to  be  done,  whether  treated  as  sepa- 
rate and  distinct  promises  or  not,  is  some- 
what unsettled  in  respect  to  the  right  of  one 
party  who  has  broken  it,  as  to  one  of  its 
parts,  to  recover  against  the  other  who.  on 
account  of  that  breach  by  him,  has  refused  to 
perform  the  remaining  part  of  It  Upon  this 
subject  we  are  given  the  following  general 
rules  for  our  guidance:  "Failure  of  one  of 
the  parties  to  a  contract  to  perform  an  in- 
dependent promise  does  not  discharge  the 
other  party  from  liability  to  perform,  but 
merely  gives  him  a  right  of  action  for  the 
breach.  A  promise  may  be  independent  In 
the  following  ways:  (1)  It  may  be  absolute; 
that  is,  wholly  ancondltlonal  upon  perform- 
ance by  the  other  party.  But  promises,  each 
of  which  forms  the  whole  consideration  of 
the  otber,  will  not  be  held  Independent  of 
one  another,  unless  the  intention  of  the  par- 
ties to  make  them  independent  Is  clear.  (2) 
Its  performance  may  be  divisible — that  Is, 
the  promise  may  be  susceptible  of  more  or 
less  complete  performance — and  the  damage 
sustained  by  an  incomplete  performance  or 
partial  breach  may  be  apportioned  accord- 
ing to  the  extent  of  the  failure.  But  this 
mIe  does  not  apply:  (a)  Where  the  circum- 
stances show  an  Intent  to  break  the  contract 
(b)  Where  such  partial  breach  is  made  a  dls- 
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charge  by  the  terms  at  the  contract  (8)  It 
may  be  subsidiary;  that  Is,  the  promise  bro- 
ken may  be  a  term  of  the  contract  which  the 
parties  have  not  regarded  as  rltal  to  its 
existence."  Clark  on  Contracts  (Ist  Bd.)  662. 
It  appears,  therefore,  and  the  learned  author 
so  states,  though  more  fully,  In  another  part 
of  his  valuable  treatise  (page  660),  that  the 
courts  are  fairly  well  agreed  upon  this  prop- 
osition: Although  the  performance,  to  a 
certain  extent,  Is  dlTlsible,  yet  If  the  d^ault 
in  one  item  of  a  continuous  contract  is  ac- 
companied with  an  announcement  of  Inten- 
tion by  the  party  tbus  in  default  not  to  per- 
form it  upon  the  agreed  terms,  the  other 
party  may  treat  the  contract  as  being  at  an 
end.  And  he  may  likewise  do  so  If  It  ap- 
pears that  the  failure  to  perform  Is  deliber- 
ate and  intentional,  and  not  the  result  of 
mere  inadvertence  or  Inability  to  perform. 
9  Gyc.  619;  Stephenson  t.  Cady,  117  Mass. 
6;  Withers  v.  Beynolda,  2  B.  &  Ad.  882; 
Bloomer  v.  Bernstein,  L.  B.  9  O.  P.  588; 
Bartholomew  v.  Barwlck,  109  H.  C.  I*.  711; 
Armstrong  v.  Goal  &  Iron  Co.,  48  Minn.  118, 
49  N.  W.  233.  50  N.  W.  1029;  Blac&burn  t. 
Bellly,  47  N.  J.  Law,  290,  1  Atl.  27,  S4  Am. 
Bep.  159.  It  seems  to  be  the  clear  result  of 
the  decisions  that  If  the  purchaser  falls  to 
pay  for  goods  already  delivered  and  further 
evinces  a  purpose  either  not  to  pay  for  fu- 
ture deliveries  or  not  to  abide  by  the  terms  of 
the  existing  agreement,  but  to  insist  upon 
new  or  different  terms,  whether  In  respect 
to  price  or  to  any  other  material  stipulation, 
the  vendor  may  rescind  and  maintain  an 
action  to  recover  for  the  goods  deliveced,  and 
consequently  be  is  not  liable  in  damages  for 
nny  breach  If  he  has  otherwise  performed 
bis  part  of  the  contract  We  do  not  hesitate 
to  bold  that  the  pontract  of  the  parties  was 
formed  by  their  correspondence  and  Is  con- 
tnined  In  the  agreement  of  April  SO,  1904,  as 
modified  by  the  plaintiff's  letter  of  June  11* 
1904  (which  reduced  the  price  and  allowed 
a  credit  of  10  days),  and  defendant's  reply 
thereto  on  June  14,  1904.  The  original  con- 
tract did  not  itliow  any  longer  credit.  The 
plaintiff  had  been  notified  before  September 
20th  that  its  dealings  bad  not  been  satisfac- 
tory, and  that  very  day  It  Insisted  on  having 
a  credit  In  the  future  of  30  days  to  pay  for 
all  goods,  assigning  as  the  reason  that  It 
was  getting  tbe  same  terms  from  others, 
when  the  contract  made  no  provision  for 
selling  on  tbe  same  terms  as  others,  but  de- 
fendant thereby  simply  agreed  to  sell  at  the 
prices  spedfledt  even  if  the  market  advanced 
and  If  it  declined,  or  the  plaintiffs  could  pur- 
chase  at  lower  prices,  to  sell  at  those  prices 
or  cancel  the  contract  That  is  all.  There 
was  not  the  sllgbtest  suggestion  In  the  agree- 
ment that  the  terms  of  sale  should,  in  any 
other  respect,  be  in  the  least  controlled  by 
wbat  others  mig^t  thereafter  offer  to  do. 
Without  conunentlng  upon  tJie  oflier  parts  of 
the  correspondence,  we  find  In  the  letter  of 
September  20th  a  distinct  avowal  by  the 
plaintiff  that  the  future  dealings  between  tbe 


parttee  must  be  subject  to  terms  and  re- 
strictions not  expressed  In  tbe  agreement 
This  was  certainly  equivalent  to  an  an- 
nouncement by  tbe  plaintiff  of  an  intention 
to  perform  tiie  contract,  not  upon  tbe  agreed 
terms,  but  niton  its  own  terms,  and  as  it 
bad  no  right  to  impose  any  such  condition 
or  to  Interpolate  any  such  stipulation,  it 
was  In  law  a  repudiation  of  the  contract  as 
tbe  parties  bad  made  It  There  are  other 
clear  indications  in  tbe  correspondence  be- 
fore and  after  the  letter  of  September  20tb 
was  written  that  the  plaintiff  intended  at 
least  to  embarrass  the  defendant  in  its  ef- 
fort to  complete  the  deliveries,  and  if  the  In- 
ference cannot  be  drawn  from  the  letter  of 
September  20Ui  alone,  and  we  think  It  can, 
it  is  surely  dedudble  from  all  the  correspond- 
ence, that  the  plaintiff  deliberately  and  in- 
tentionally refused  to  comply  further  with 
the  contract;  and  Its  refusal  to  carry  It  out 
except  tqwn  terms  other  than  those  express- 
ed In  It  and  to  which  tiiey  could  not  compel 
tbe  defendant  to  submit  (uid  whldi  the  latter 
rejected,  was  In  itself  virtually  a  refusal 
to  perform  it  When  the  plaintiff  thus  de- 
clined to  go  on  with  the  contract  the  de- 
fendant had  the  right  then  and  then  to 
rescind,  as  It  did.  Where  parties  have  made 
an  agreement  for  themselves,  the  courts  will 
not  substitute  another  for  It  Tbe  law  re- 
quires that  parties  shall  perform  their  con- 
tracts as  tbey  make  them,  and  If  they  fall 
to  do  so,  they  must  abide  tbe  consequences. 
We  have  not  Inquired  whether,  as  the  plain- 
tiff failed  to  pay  for  deliveries  already  made, 
the  defendant  was  required  to  go  on  at  the 
hazard  of  future  loss  or  at  the  risk  of  bar- 
ing to  litigate  with  the  plaintiff  tbe  disputed 
matters  between  them,  even  If  the  contract 
may  be  regarded  as  a  divisible  one. 

Many  authorities  of  great  weight  are  dted 
by  the  defendant's  coxmsel  In  his  brief  to 
show  that  the  seller  is  under  no  obligation 
to  proceed  in  the  fulfillment  of  the  contract, 
but  may  treat  the  same  as  abandoned  by  the 
other  party  and  stop  delivery  If  the  latter 
has  defaulted  on  a  payment  the  seller  being 
then  entiUed  to  sue  and  recov^  for  tbe 
goods  received  and  kept  by  the  buyer.  Cur- 
tis V.  GIbney,  69  Md.  ISl;  Beybold  v.  Vor- 
bees,  80  Pa.  116;  K.  S.  Co.  v.  Inman,  134 
N.  Y.  92,  31  N.  E.  24S;  McGrath  v.  Qegner, 
77  Md.  831.  26  Aa  002.  89  Am.  St  B^. 
415;  and  other  cases  above  cited.  The  plaln- 
titTs  counsel  contest  the  principle  as  tbos 
stated  and  dte  Wooten  v.  Walt^s,  110  N. 
C.  251,  14  S.  B.  734,  as  holding  the  contrary. 
Which  is  right  in  this  conflict  of  views  we 
need  not  consider,  as  we  decide  the  case  upon 
another  ground.  If  the  contract  was  reednd- 
ed,  nothing  ttiat  supervened  can  have  the 
effect  to  restore  It  without  the  consent  of 
the  defendant  Behold  t.  Vorhees,  supra. 

As  tbe  evidence  consisted  of  letters  and 
was  plain  and  direct  leaving  nothing  to  In- 
ference, we  are  of  the  opinion  that  the  in- 
struction of  the  court  to  the  Jury  was  correct 

No  error. 
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BANK  OP  ROCKY  MOtTNT  T.  FLOTD  et  al. 
(Sapreme  Court  of  Xi-th  Carolina.    Oct.  2. 
190a) 

L  Banks  and  Banking— CoLUCitoirs—Nio- 

LieENOr—BVIDENOE. 

AftBT  a  beuk.  which  had  received  a  cheek 
for  collection,  received  notice  of  the  closlnc  of 
the  drawee  bank,  to  whom  it  had  sent  the  check 
for  payment,  the  coUectlnc  bank  telegraphed  Iti 
customer  of  the  reported  cloeure,  and  that  it 
did  not  Became  au  reBpotuibillty,  to  whidi 
plaintiS  bank  by  wire  replied  that  all  llabllltr 
for  nonpayment  of  the  check  would  fall  on  the 
drawe«  and  the  collecting  bank.  Held,  that  the 
admiiriM  of  the  latter  td«i[ram  in  eridoice  wai 
not  cnoF> 

Z  Sams— Cabs  Rxquiud— Aamor. 

Where  a  check  payable  to  another  place 
is  deposited  with  a  bank  for  oollectiom  the  duty 
of  tbt  bank  ao  nodvinc  the  check  in  tiie  first 
untance  is  to  Haaonably  trammlt  the  same  to 
a  mitable  bank  or  other  agent  at  the  place  of 
payment  for  collection;  the  bank  so  selected 
nnder  each  dream  stancee  being  the  agent  of  the 
owner  of  the  check. 

[BdL  Note^For  easee  In  point,  see  vol.  6, 
Cept.  Die.  Buka  and  BanUof,  H  662-066,  00^ 

oUSLj 

3.  Same  —  Seleofiom  or  Agiht  —  Drawkb 
Bank. 

A  check  puable  in  another  place  was  de- 
posited Willi  denndatit  bank  for  collection,  and 
by  it  rat  to  its  ctnrespondent  at  the  place  of 
payment,  which  was  the  drawee  bank.  The 
check  was  received  by  the  latter  and  marked 
'^aid,"  and  tlie  drawer's  account  was  charged 
with  the  amount,  which  was  not  leniitted,  how- 
ever, to  defendant  prior  to  the  failure  of  the 
drawee  bank,  thongh  at  the  time  the  check  was 
paid  the  drawee  had  safficlent  funds  on  liand  to 
make  paymait.  Held,  that  defendant  bank  was 
sniltT  of  D^IIsenoe  In  sMidioff  the  cheek  to 
the  drawee  bank  tor  colIectf<m,  and  was  tiiete- 
fore  liable  for  the  amoont  thereof. 

4.  Saub— Custom  or  Banks— Vaijditt—Ool- 
uornio  AoKRTS. 

A  custom  of  banks  to  amd  checks  to  the 
drawee  for  payment  by  mail,  where  such  drawee 
Is  the  correspondent  of  the  collecting  bank  at 
the  place  where  the  check  is  payable,  is  invalid, 
and  does  not  relieve  the  sending  bank  from  lia- 
bility for  negligence  in  so  doii^. 

5.  Sams  —  GozxsonNa  Aobnt — LnorsD  Lia- 

BILITT— COHTRAOr— OONBTBUCnON. 

Where  a  collecting  bank  received  items  for 
collection  only  at  the  owner's  risk  until  full 
actual  payment  was  received,  such  limitation  of 
liability  was  effective  only  to  exonerate  it  from 
the  negligence  or  misconduct  of  its  subcollecting 
agents  when  properly  selected,  and  did  not  re- 
lief* it  from  liability  for  its  own  n^llgence  in 
sdectinc  the  drawee  of  a  dMck  as  an  agent  to 
collect  the  same. 

Appeal  from  Superior  Court,  Edgeomibe 
CouQly;  E.  B.  Jones,  Judge. 

Action  by  the  Bank  of  Bocky  Mount 
against  W.  J.  Floyd  and  others.  From  a 
judgmoit  In  favor  of  plaintiff  against  defend- 
ant the  Hnrcblsim  National  Bank,  It  ap- 
peals; Affirmed. 

B.  K.  Biyan,  for  appellant  GllUam  dc  ^a- 
aett,  fiir  appellee  Bank  of  Bocky  Hoant 
Battle  A  Cooley,  tor  appellee  Floyd.  F.  S. 
i^DlU,  for  appdlee  OrlfihL 

CONNOR,  J.  This  action  la  prosecuted  by 
plaintiff  bank  against  the  Mnrcblaon  Nation- 
al Bank  and  tbe  other  defendants  f6r  the 


recovery  of  $1,069,  being  the  amotmt  of  a 
check  drawn  by  Griffin  ft  Aiken  on  tbe  Mer- 
chants' &  Farmers'  Bank  of  Dunn.  In  the 
view  which  we  take  of  the  case,  much  of  the 
testimony  becomes  Immaterial.  Tbe  plaintiff 
Beta  forth  several  causes  of  action  against  tbe 
different  defendants.  Tbe  facts  material  to 
the  discussion  and  decision  of  the  case,  in 
r^ard  to  which  there  la  but  little,  if  any, 
controversy,  are:  Griffin  ft  Aiken  on  Janu- 
ary 27,  1001,  gave  to  defendant  Floyd,  in 
payment  of  a  note  held  by  his  wife,  their 
check  on  tbe  Merchants*  &  Farmers'.  Bank 
of  Dunn  for  fl,059.  On  January  29,  1904, 
Floyd  deposited  tbe  check  for  collection  la 
the  plaintiff  bank,  and,  by  an  arrangement 
made  with  said  bank,  tbe  amount  was  cred- 
ited to  blm  to  be  charted  back  If  tbe  check 
was  not  paid.  Floyd  drew  several  checks 
asabist  the  credit  Oo  the  same  day  the 
plaintiff  bsnk  forwarded  tbe  cbe(^  for  col- 
lection to  defioulant  Murcblson  Bank,  Its 
correspondoit  at  WUnangton,  N.  a  It  waa 
received  on  January  SO,  1904^  and  on  same 
day  forwarded  for  collection  to  Its  corres- 
pondmt,  the  Merchants'  &  Parmera*  Bank  of 
Dunn,  N.  O.  The  diecdc  was  received  tgr  the 
bank  at  Dunn  on  February  1,  1904.  waa 
marked  "Paid,"  and  cbarged  to  Griffin  ft 
Aiken,  tbe  drawers,  who  bad  funds  to  their 
credit  In  excess  of  tbe  amount  of  tbe  check. 
On  February  2,  1904.  tbe  Murcblson  National 
Bank  wrote  plaintiff:  "We  have  not  beai 
able  to  get  any  returns.  Hope  to  get  some- 
thing by  Monday."  On  February  2,  1904, 
the  Merdiantr  ft  Fanners'  Bank  bad  in  its 
vaults  an  amount  of  currency  In  excess  of 
the  check.  On  February  9,  1904.  the  Mer- 
chanta'  &  Farmers'  Bank  closed  Its  doors  and 
went  into  liquidation.  The  proceeds  of  the 
check  were  never  remitted  by  the  bank  at 
Dunn  to  defendant  the  Murcblson  National 
Bank.  On  February  10th  the  Murchlflou 
Bank  wired  tbe  plaintiff  bank :  "Merchants' 
ft  Farmers'  Bank,  Dnnu,  reported  closed. 
Check  mentioned  waa  taken,  subject  final 
actual  payment  Have  used  every  effort  col- 
lect We  do  not  assume  any  responsibility. 
We  notified  you  on  sixth  that  it  was  tmpaid.** 
Plaintiff  bank  wired:  "Telegram.  All  lia- 
bility on  us  will  fall  on  you  and  Dunn  Bank. 
Notify  It"  The  introduction  of  this  tele- 
gram was  objected  to,  and  exception  duly 
noted  to  Its  admission.  While  we  think  it 
competent  its  admission  was  entirely  harm- 
less. It  did  not  in  any  respect  change  the 
status  of  the  parties.  Tbe  Murcblson  Bank 
on  February  9th  wired  the  plaintiff  that  it 
had  no  returns  from  Dunn,  and  had  sent  a 
man  there,  advising  that  plaintiff's  customer 
send  some  one  there.  Mr.  Tlllery,  cashier  of 
plalntifl  bank,  testified:  "The  Murcblson 
National  Bank  notified  us  of  the  receipt  of 
the  cash  Item  of  $1,059,  and  they  bad  It  on 
the  same,  or  In  substance  the  same,  as  our 
credit  card  had  relative  to  our  aide  collec- 
tions. The  usual  credit  card  cuatomarr 
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among  banks  relative  to  collections  of  papers 
outside  of  the  town  In  which  the  bank  U 
located  Is  to  receive  them  with  the  nnder- 
standlng  and  agreement  Chat  the  bank  so  re- 
celTlng  shall  not  be  liable  nntU  it  receives 
actnal  floal  payment  and  the  credit  card 
which  acknowledged  the  receipt  of  the  check 
of  |1,0S9  had  printed  en  It  the  following: 
'Items  outside  of  Wilmington  are  remitted 
at  owner's  risk  until  we  receive  full  actual 
payment'  And  this  ia  the  nsnal  custom 
among  banks  relative  to  out  of  town  col- 
lections. I  do  not  know  which  route  the 
mail  boee  from  Wilmington  to  Dunn.  I 
think  It  goes  by  Goldsboro.  Goldsboro  la  be- 
tween Bocky  Mount  and  Wilmington.  We 
do  not  take  Sunday  mail  out  of  the  post  office 
until  Monday." 

The  Murctalson  Bank,  at  and  abont  the 
time  of  this  transaction,  sent  otber  collec- 
tions to  the  Donn  Bank.  There  was  much 
testimony  in  regard  to  tbe  transactions  be- 
tween the  Dunn  Bonk  and  the  Murchlson 
Bank  between  February  1  and  February  10. 
1D04,  which  Is  Immaterial  In  the  view  which 
we  take  of  the  case.  The  defendant  Mur- 
chlson Bank  tendered  a  number  of  Issues 
directed  to  the  several  aspects  of  tbe  contro- 
versy, which  are  eliminated  from  this  discus- 
sion. We  have  carefully  examined  tbem  and 
find  that  several  relate  to  matters  In  regard 
to  which  there  Is  no  controversy.  The  others 
are  Immaterial.  Tbe  Issues  snbmltted  by 
bis  honor  cover  the  material  questions  In 
coDtroveray.  The  answers  to  them  eBtabllsh 
the  essential  facts  herein  stated.  The  twelfth 
and  thirteenth  issues  are  as  follows:  "Was 
the  Murchlson  Bank  guilty  of  negligence  In 
the  discharge  of  any  duty  it  owed  In  connec- 
tion with  the  collection  of  said  check  of 
f 1,059?  Ans.  Yes."  "If  the  Murchlson  Bank 
was  ^llty  of  negligence  in  the  collection  of 
said  check,  what  loss  was  sustained  thereby? 
Ans.  $1,059,  with  interest  at  6  per  cent 
from  February  6,  1004."  Issues  were  sub- 
mitted in  regard  to  the  conduct  of  the  plain- 
tiff bank  and  Its  liability  to  the  owner  of  tbe 
check.  The  answers  to  these  issues  exoner- 
ated It  from  liability.  This  view  renders  It 
unnecessary  to  discuss  the  correctness  of  the 
instructions  given. 

The  first  question  presented  for  our  con- 
sideration is  the  duty  of  tbe  plaintiff  and  the 
Murchlson  Bank  to  tbe  owner  In  dealing  with 
tbe  check.  While  there  Is  a  diversity  of 
opinion  and  the  decisions  of  tbe  courts  are 
not  uniform  upon  the  subject,  this  court  In 
Bank  V.  Bank,  75  N.  O.  534,  approved  and 
adopted  the  following  rule  of  conduct:  "It 
Is  well  settled  that  when  a  note  is  deposited 
with  a  bank  for  collection,  which  is  payable 
at  another  place,  the  whole  duty  of  the  bank 
BO  receiving  the  note  in  the  Qret  Instance  is 
seasonably  to  transmit  tbe  same  to  a  suitable 
bnnk  or  otber  agent  at  the  place  of  payment 
And.  as  a  part  of  the  same  doctrine,  it  Is  well 
settled  that  if  the  acceptor  of  a  bill  or  prom- 


issory note  has  his  residence  In  another 
place.  It  shall  be  presumed  to  have  bem  In- 
tended and  understood  between  the  depositor 
for  collection  and  tbe  bank  that  it  was  to  be 
transmitted  to  the  place  of  residence  of  tbe 
promlacH',''  or,  we  may  add,  drawee  ox  payor. 
In  an  opinion  expressed  wltti  his  umal  force 
and  clearness,  Bynum,  J.,  eays:  "Tbin  deci- 
sion is  ctmsonant  with  notions  of  justice." 
This  case  has  been  recognised  as  controlling 
in  this  state,  and  we  think  1b  anstalned  by 
the  weight  of  anOiority  In  other  courts  and 
the  reason  of  the  thbig.  Mr.  Mors^  In  bla 
woiIe  on  Banks  A  Banking  (volnme  1,  |  285), 
thus  states  the  law:  "When  the  paper  Is 
payable  In  some  other  place  than  that  In 
which  the  bank  Is  located,  its  duty  is  (1)  to 
forward  tlw  bill,  or  note,  or  chedc.  In  pn^ier 
season  to  a  subagent  selected  with  due  care : 
(2)  to  send  to  such  agent  any  Instructlfms 
bearing  upon  Its  duty  that  may  have  been 
received  from  Ite  depositor ;  and  (S)  to  make 
Inquiry  with  due  diligence  if  notice  of  the 
arrival  of  the  paper  does  not  come  to  It 
within  such  time  as  it  might  reasonably  be 
expected."  He  further  says:  "If  a  bank 
falls  to  do  its  duty  in  the  matter  of  col- 
lection wltli  reasonid)le  skill  and  care,  It  Is 
liable  for  the  damage  resulting  to  any  par^ 
ty  interested  in  the  paper,  whether  bis  name 
appears  on  the  paper  or  not"  Section  252. 
It  is  conceded  that  there  Is  much  diversity  of 
opinion  and  decision  in  respect  to  tbe  lia- 
bility of  the  receiving  bank  for  the  defonlt 
of  its  subagent  and  the  courts  of  tbe  several 
jurisdictions  holding  variant  views  proceed 
upon  entirely  distinct  and  opposite  ctmstmc- 
tlons  of  the  Implied  powers  conferred  npon 
the  bank  first  receiving  the  collection.  "If  a 
bank  receive  a  paper  for  collection  on  a  par- 
ty at  a  distant  place,  tbe  agent  It  employs 
at  the  place  of  payment  is  the  agent  of  the 
owner  and  not  of  the  bank ;  and,  if  the  bank 
selects  a  competent  and  reliable  agent  and 
gives  proper  instructions.  Its  responsibility 
ceases."  Bank  v.  Bank,  71  Mo.  App.  451. 
The  two  rules  are  stated  by  "Mr.  Morse,  and 
the  cases  classlded,  with  a  discussion  of 
the  reason  upon  which  they  rest  1  Banks 
&  Banking,  {§  272-287.  As  we  have  seen, 
this  court  has  adopted  the  Massachusetts 
rule,  which  Is  based  upon  tbe  following  sat- 
isfactory reason:  "Tbe  employment  of  a 
subagent  Is  Justifiable,  because  this  manner 
of  conducting  business  la  tbe  usual  and 
known  custom,  and  In  a  business  which  re- 
quires or  Justifies  the  delegation  of  an  agent* s 
authority  to  a  subagent,  who  is  not  his  own 
servant,  the  original  agent  is  not  liable  for 
the  errors  or  misconduct  of  the  subagent 
If  he  has  exercised  due  care  In  the  selection." 
Measured  by  this  standard,  there  can  be  no 
doubt  in  regard  to  the  conduct  of  the  plain- 
tiff bank  in  sending  tbe  check  to  defendant 
Murchlson  Bank ;  Its  standing  and  fitness 
to  discbarge  tbe  duty  being  conceded.  His 
honor  would  have  been  justified  In  so  in- 
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stmctlag  the  Jiir7<  Heasnrecl  by  tbe  same 
rale,  tbe  Murcblson  Bank  would  bare  been 
Id  the  strict  line  of  Its  duty  In  sending  Its 
cotlectlOD  to  Its  correspondent  In  Dunn,  but 
(or  the  fact  that  tbe  Dunn  Bujik  was  the 
drawee  of  tbe  check. 

Tbls  brings  us  to  tbe  pivotal  question  in 
tbe  case:  Is  the  drawee  or  payee  of  a  bill, 
note,  or  cheA  a  suitable  Bgeat  to  whlcb  such 
paper  should  be  sent  for  collection?  This 
question  has  never  been  decided  by  this 
court :  hence  we  must  seek  for  an  answer  up- 
on tbe  reason  of  tbe  thing,  the  general  prin* 
dples  underlying  the  law  of  agency,  and  ad* 
Judged  cases  In  oth«'  jurisdictions.   By  ac- 
ceptlng  tbe  collection  from  the  plaintiff  bank 
tbe  Murcblson  National  Bank  became.  In 
respect  to  Floyd's  Interest,  bis  agent;  but, 
as  tbe  amount  bad  been  credited  to  blm, 
the  plaintiff  was  entitled  to  tbe  proceeds. 
In  this  view  of  the  case  It  Is  nnt  n-.-*""' 
whether  the  Bank  of  Rocky  Mount  was  the 
proper  party  plaintiff,  as  all  of  the  persons 
Interested  were  before  tbe  court  and  their 
relative  rights  and  duties  presented  for  ad- 
Jostiuent   Tbe  Missouri  Court  of  Appeals  la 
Bank     Bank,  supra.  In  answering  the  qnes- 
ttoQ  presented  here,  says:  **It  was  negH- 
gence  to  place  a  collection,  wlilcb  as  a  mat- 
ter  of  business  required  prompt  attention, 
tn  the  bands  of  the  debtor  to  collect  from 
himself.   Tbe  evidence  here  discloses  tbe  Im- 
propriety of  the  transaction.  Tbe  defend- 
ant sent  tbe  check  to  Burr  Oak,  where  It  ar- 
rived on  the  9tb.   If  it  bad  sent  It  to  some 
one  other  than  the  debtor,  It  would  undoubt- 
edly have  been  paid,  since  tbe  bank  con- 
tinued to  do  buslnein  and  meet  Its  obllga- 
tloiis  on  tbe  9th  and  lOth."  Morse  on  Banks, 
1 236,  says:  "The  dd>tor  cannot  be  the  dis- 
Interested  agent  of  the  creditor  to  collect 
tlie  debt,  and  It  cannot  be  considered  reason- 
able care  to  select  an  agent  Imown  to  be 
Interested  against  tbe  prlncUial  to  put  the 
latter  Into  tihe  liai^  of  Its  adversary.  Sure- 
Ij  it  is  not  due  care  in  one  liolding  a  prom< 
iBsory  note  for  collection  to  send  it  to  the 
debtor,  trustii^  him  to  pay,  delay,  or  de- 
stroy the  evidence  of  debt  as  his  conscience 
pemlts.  If  this  would  not  be  reasonable 
care  and  diligence,  why  should  tbe  same  con- 
duct be  held  to  be  reasonable  care  and  dili- 
gence when  applied  to  a  bank?"  citing  Bank 
T.  Bank.  117  IlL  100,  7  N.  E.  001,  57  Am. 
Rep.  8S6.  To  tbe  same  eflCect  are  all  of  the 
authorities  to  which  we  have  been  ctted  and 
vUdi  we  find  In  our  Investi^tlon.  The 
law  is  well  stated  In  Oer.  Nat.  Bank  v. 
Boms.  12  Colo.  638.  21  Pac.  714,  IS  Am. 
St  Rep.  247,  In  which  It  Is  said:  "Even  if 
we  can  conceive  of  such  anomaly  as  one  bank 
actbig  u  tihe  agent  of  another  to  make  a 
collection  against  itself,  it  must  be  appar- 
at  that  the  sdectlon  of  such  an  agrait  is  not 
sanctioned  by  bnslnessilke  prudence  and  dis- 
cretion. How  can  the  debtor  be  the  proper 
igmt  of  the  creditor  In  tbe  very  matter  of 
collecting  tbe  debt?  His  Intonata  an  all 


adverse  to  those  of  bis  principal.  If  tbe 
debtor  is  embarrassed,  there  is  the  tempta- 
tion to  delay.  *  *  *  The  fact  that  tbe 
h.  Bank  was  a  correspondent  of  the  defend* 
ant  to  a  limited  extent  does  not  alter  the 
rule.  *  *  *  As  a  matter  of  law  such 
method  of  doing  business  cannot  be  iq;>held. 
It  violates  every  rule  of  diligence."  In  Bank 
V.  Goodman.  109  Pa.  428.  2  Aa  687,  68  Am. 
Rep.  728,  it  Is  said:  "Such  suitable  agent 
must,  from  the  nature  of  tbe  case,  be  some 
one  other  than  the  party  who  is  to  make  the 
payment"  Auten,  Receiver,  v.  Bank  (Ark.) 
S4  S.  W.  837,  47  L.  B.  A.  S29 ;  1  Dan.  Neg. 
Inst  S28.  In  Farley  Nat  Bank  v.  PoUak 
(Ala.)  89  South.  612,  2  Ll  R.  A.  (N.  8.)  194. 
the  same*  principle  Is  announced,  and  in  tbe 
note  it  is  said:  "The  American  cases  are 
almost  unanimous  in  support  of  the  doctrine 
that  it  is  negligence  In  a  bank  having  a  draft 
or  check  for  collection  to  send  It  directly  to 
the  drawee."  The  aonotator  gives  a  long 
list  of  authorities  avstalnlng  this  pnq»sl- 
tion. 

The  defendant  Mnrchison  National  Bank, 
however,  Insists  that  It  has  abown  that  the 
custom  or  usage  prevails  by  which  a  bank, 
baring  a  check  upon  Its  own  corresponduit  in 
good  standing,  may  Intrust  it  with  the  col- 
lection. The  same  point  baa  been  frequently 
made  and  almost  uniformly  met  with  the 
declaration  that  mtcb  custom.  If  shown  to 
exist.  Is  invalid.  In  this  connection  it  la 
said  by  the  Court  of  Appeals  of  BUssourl, 
in  Bank  v.  Buik,  siqira:  "It  was  said  to 
be  customary  for  banks  to  transmit  collec- 
tions to  their  correqxmdent,  even  tSiougb  such 
correspondent  was  flie  d^tor.  To  this  we 
answer  that  it  Is  not  a  reasonable  custom, 
and  therefore  most  fall  of  reci^^tion  by  tbe 
courts.  We  concede  it  may  be,  and  perhaps 
Is,  in  many  instances,  the  most  convenient 
mode  for  the  bank  Intrusted  with  the  collec- 
tion. But,  if  the  bank  adopts  that  mode,  it 
takes  ujfon  Itself  the  risk  of  tbe  conse- 
quences." In  Mln.  B.  &  Door  Co.  v.  National 
Bank  (Minn.)  78  N.  W.  080,  44  L.  B.  A. 
607,  the  court  says:  "We  cannot  imree  with 
counsel  that  the  uaage  and  custom  here  relied 
upon  as  a  defense  to  the  claim  that  the 
deffflidant  waa  negligent  when  forwarding 
this  check  to  the  Mapleton  Bank  tor  presen- 
tatlcm  and  payment,  as  a  general  usage  and 
custmn  will  not  iustlfy  negligence.  It  may 
be  admitted  that  such  a  course  is  frequently 
adopted,  but  It  must  be  at  the  risk  of  the 
sender,  who  transmits  the  evidence  upon 
which  tbe  right  to  demand  payment  depends 
to  the  party  who  Is  to  make  the  payment. 
Such  a  usage  and  cnstcnn  is  opposed  to  the 
policy  of  the  law,  unreasonable,  and  Invalid." 
In  Fafley  Nat  Bank  v.  Follak,  supra,  Sbnp- 
son,  J.,  says:  "A  custom  must  be  reason- 
able, and  the  best-considered  cases  hold,  not 
only  that  the  bank  or  party  who  is  to  pay 
the  paper  is  not  the  proper  person  to  whom 
the  paper  should  be  sent  for  collection,  but 
also  that  A  custom  to  that  effect  is  uurea- 
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mialile  and  bad*"  Tbe  same  rale  is  lidd 
down  In  the  notes*  and  a  number  of  cases 
cited  to  sustain  It  Morse  ca  Banks,  |  2S6. 

Tbe  defendant  says:  "Howeva"  thia  may 
be,  check  was  rec^ved  for  collectlou  piu> 
ooant  to  an  express  contract  that  'Items 
outside  <tf  Wllmingttm  are  remitted  at  own- 
er^ risk  until  we  received  fall  actual  pay- 
ment' "  This  language  was  brought  to  the 
attraitton  of  the  plalatlfC  bank,  and  we  may 
assume  entered  into  tbe  contract  under  which 
defmdant  received  the  paper  for  collection. 
We  cannot  suppose  that  It  was  Intoided  to 
be  understood  as  releasing  the  defendant 
from  the  consequences  of  its  own  n^Ugence. 
The  extent  to  whlcb  It  will  be  permitted  to 
exonerate  defendant  bank  is  that  it  sliall 
not  be  responsible  for  the  n^Ilgence  or  mls- 
condnct  of  its  subagente  properly  selected. 
If  given  Its  literal  meaning,  no  liability 
whatever  in  respect  to  tbe  collection  of  the 
check  would  attech  to  it  This  conBtructlon 
would  relieve  It  from  the  duty  of  using  due 
care  in  the  selection  of  a  snbagent  If  such 
is  the  proper  construction  of  tbe  language, 
and,  If  thereby  it  Is  relieved  from  the  re- 
sponsibility for  Its  own  negligence,  we  should 
not  hesitate  to  hold  It  unreasonable  and  In- 
valid. An  agreonent  to  relieve  an  agent  or 
fiduciary  of  all  responsibility  for  ite  own  neg- 
ligence or  misconduct  is  unreasonable  and 
cannot  be  sustelned.  This  Is  elementary 
learning  as  applied  to  common  carriers.  6 
Cyc  892.  It  would  seem  equally  so  when 
It  is  sought  to  relieve  a  person  or  corporation 
tram  all  responsibility  for  a  breacb  of  Its 
contractual  Auty  by  n^lgence  or  otherwise. 
Doubtless,  in  view  of  the  fact  that  many 
courts  hold  that  the  receiving  bank  sending 
a  collection  on  a  distant  point  to  Its  cor- 
respondent at  the  place  of  payment  is  re- 
sponsible for  the  negligence  or  misconduct 
of  such  snbagent  tbe  defendant  bank,  wish- 
ing to  restrict  Ite  liability  In  this  respect, 
placed  upon  its  statlonra*y  the  language  In 
question.  While,  as  we  have  seen  in  this 
state,  no  such  liability  attached,  we  can  see 
no  reason  why,  In  those  states  where  the  law 
is  otherwise,  a  contract  to  this  effect  would 
not  be  valid.  It  la  simply  an  agreement 
that  tbe  receiving  bank  shall  have  the  power 
to  select  tbe  proper  agent  to  collect  tbe 
check  at  the  place  of  payment,  and  that  such 
subagent  shall  thereby  become  the  ^ent  of 
the  owner  of  the  check.  But,  when  It  Is 
sought  to  relieve  Itself  of  all  liability  for  neg- 
ligence in  tbe  selection  of  such  agent,  quite 
a  different  question  arises.  Whatever  may 
be  the  proper  construction  of  tbe  language, 
we  do  not  think  that  tbe  defendant  Murchi- 
son  Bank  was  authorized.  In  violation  of  a 
well-settled  rule  of  law,  to  send  tbe  check 
to  the  drawee,  and  if,  by  reason  of  doing 
so,  loss  has  been  sustained,  It  must  be  held 
responsible  therefor. 

It  appears  that  upcxi  the  receipt  of  the 
cbes^  by  tbe  Dunn  Bank  on  February  2, 1904, 
the  caabier  of  aald  bank  Immediately  can- 


celed tbe  same  and  diarged  the  amount  to 
tbe  drawer,  who  had  funds  auflkdent  to 
meet  It  It  fortbw  aj/^eaxa  that  ca  that 
day  the  Dnnn  Bank  had  in  its  nolte  an 
amount  snf&clent  to  have  paid  the  check. 
Tbe  defendant  bowever,  contends  ttiat,  as 
the  Dunn  Bank  was  Insolvent,  tbe  status 
tbe  partlM  waa  In  no  reject  changed, 
tliat  It  was  "a  men  playing  with  figures," 
and  cites  Bank  v.  Davis,  114  N.  C.  843.  19 
8.  B.  28a  It  was  dearly  the  duty  of  the 
Dnnn  Bank,  upon  presentetion  of  the  check, 
to  pay  It  and  to  remit  the  proceeds.  Its 
customer  bad  funds  for  tliat  purpose,  and  the 
bank  had  funds  to  meet  this  customer's 
check.  There  is  no  suKestlon  that  on  the 
2d  of  February  the  Dunn  Bank  anticipated 
an  Immediate  dosing.  The  testimony  Is  all 
to  tbe  contrary.  It  cannot  be  doubted,  there 
fore,  that  It  was  a  good  payment  of  the 
check.  If  the  check  had  been  sent  to  some 
other  person  and  presented  on  the  2d  of 
February,  there  Is  no  suggestion  that  It  would 
not  have  been  paid,  ^e  temptetion  to  tbe 
Dunn  Bank  to  retoln  the  money.  Instead  of 
Immediately  remitting,  as  was  ite  duty,  la  a 
danger  which  the  law  ^ards  against  by 
prohibiting  the  sending  of  the  check  for  col- 
lection to  the  drawee  bank.  It  therefore 
seems  dear  that  the  failure  of  the  plaintiff 
bank  to  receive  the  proceeds  of  the  check 
was  due  to  tbe  breacb  of  duty  on  the  part  of 
tbe  Murchlson  Bank  In  sending  it  to  the 
Dunn  Bank;  In  other  words,  .that  such 
breach  of  duty  was  the  proximate  cause  of 
the  loss. 

There  are  a  lai^e  number  of  exertions  to 
his  honor's  rulings  In  the  admission  of  testi- 
mony, and  the  InstructlonB  given  and  de- 
clined. The  scope  of  tbe  action,  as  set  forth 
in  the  complaint,  comprehends  a  number  of 
questions  aCTectlng  the  rlghte  and  liabilities 
of  the  several  defendants,  which  were  prop- 
erly discussed  in  the  brief.  We  are  of  the 
opinion  that,  eliminating  every  other  phase 
of  the  case,  tbe  right  of  tbe  plafntlfT  to  re- 
cover of  the  defendant  Murchlson  Bank  reste 
upon  facts  found  by  the  Jury,  being  largely 
upon  undisputed  testimony.  We  do  not 
think  it  necessary  to  discuss  or  dedde  the 
other  questions.  They  are  not  so  related  to 
the  facto  upon  which  tbe  conclusion  is  based 
as  to  afEect  tbe  result  The  entire  testimony, 
and  the  result  of  tbe  action.  In  sending  the 
diedc  to  the  drawee  bank,  although  raitlrely 
unexpected,  strongly  illustrates  the  wisdom 
of  tbe  law,  which  dedares  that  the  party 
whose  duly  It  Is  to  pay  is  not  the  proper 
party  to  assume  tbe  duty  of  collecting.  The 
testimony  shows  dlllgmce  on  the  part  of  the 
officers  of  the  Murchlson  Bank  to  secure  Ito 
customers  after  the  discovery  of  tbe  trouble, 
but  this  cannot  relieve  It  of  liability  for  the 
original  breacb  of  legal  dn^.  It  has  been 
held  that,  if  tbe  drawee  be  the  only  bank  at 
tbe  place  of  payment,  an  exception  to  the 
general  rule  Is  made.  This  holding  la  not 
In  barmonr  with  tbe  beat  thought  on  the 
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mbject  or  the  principle  underlying  tbe  lav 
of  agency.  While  the  craiTealence  of  per- 
sons and  corporation*  engaged  In  particular 
line*  of  business,  and  the  general  custom 
rec(«nlEed  and  acted  upon,  are  properly  glT* 
en  conai  deration  In  the  conatructlon  of  con- 
tracti  and  fixing  mles  of  duty  and  liability, 
titementuy  principles  of  law  fonnded  upon 
tbe  wlsdun  and  experience  ot  the  ages  should 
not  be  violated. 

Upon  a  oonstderatifm  ot  the  whole  record, 
ire  And  DO  error. 


PEACOOE  T.  BARNES  et  aL 

(Supreme  Goort  of  Xorth  Carolina.  Oct  2, 

1806.) 

L  LmiTATion  o»  AcTTOsa— AonoH  fob  Mis- 
take— AccBUAi.  or  Right  of  AcmoR. 

Under  RerUal  1005.  {  300,  snbsec.  9^  pro- 
riding  a  limitation  of  three  years  for  an  ac- 
tion for  mistake,  and  that  the  cause  of  action 
shall  not  tM  deemed  to  have  accrued  ontil  the 
discovery  of  the  mistake,  a  cause  of  action  toi 
1  shortue  in  the  quantity  of  land  represented 
to  contafn  a  specified  number  of  acres  does  not 
u  a  matter  of  law  accrue  on  the  delivery  of 
tikt  deed  containing  an  accurate  description  of 
the  laud  by  metes  and  bounds,  so  that  the  exact 
qnantity  may  be  readily  ascertained  by  calcula- 
tion. 

[Ed.  Note^Tor  cases  in  point,  see  vol.  83, 
CenL  Dig.  Umitatiou  of  Actions,  «  475.  476.] 

1  Sau. 

Under  Rerlsal  190S,  |  390,  subsec  9,  pro- 
viding a  liipitatlon  of  three  years  for  an  action 
tor  mistake,  and  that  tbe  cause  of  action  shall 
not  be  deemed  to  have  accmed  until  tbe  dis- 
covery of  the  mistake,  a  cause  of  action  for 
mistake  will  be  deemed  to  have  accrued  at  tbe 
time  the  mistake  became  known,  or  sboald  have 
been  discovered  by  the  exercise  of  ordinary  dili- 
tence. 

[Bd.  Notfc— For  cases  In  pohit.  see  toL  33, 
Cent  Dig.  Umitation  of  Aedons,  B  470^  ^T&J 

3.  SaIOB— AonON  FOB  fiflSTAKS— AOOBUAIi  OF 

Acnoii— QuBsnoR  fob  Jxtbt. 
The  court  ordered  a  sale  of  the  land  of  a 
decedoit  to  pay  debtL  The  land  was  sold  by 
the  acre,  and  was  represented  by  the  eommis- 
tfoner  to  contain  a  specified  number  of  acres. 
There  was  a  deficiency  In  tbe  quantity  of  land. 
Beld,  in  an  action  by  tbe  purctiaser  for  the 
defiaency,  brought  more  than  three  years  after 
tbe  delivery  of  the  deed,  that  the  cause  should 
be  submitted  to  the  jury  with  a  charge  embody- 
ing the  prindple  that  the  cause  of  action  was 
barred  by  Bevlsal  1905,  $  395,  sabsec.  9,  in 
three  years  &om  the  time  the  mistake  was  dls- 
omeied,  or  could  hUTe  been  dlsoovered  by  the 
exerdse  of  ordinary  diligence. 

4.  SimBOaATION—PUBOHASEa  OF  INOITHBEBBD 

Propebtt  at  Judichai.  Sau. 

An  owner  died  seised  of  several  tracts  of 
land  Inrnmbered  by  mortgages.  The  property 
wts  sold  br  order  w  the  court,  and  the  proceeds 
vere  applied  to  the  satisfaction  of  the  mort* 
tages.  The  land  was  sold  by  the  acre.  There 
ans  a  defidency  In  the  number  of  acres  repre- 
sented. Htld  that,  as  tbe  pnrdiaser's  claim  ooei 
not  arise  from  discAarKe  of  a  specific  lien,  he 
was  not  subrogated  to  the  rights  of  the  creditors, 
and  could  not  maintain  an  action  for  the  defl- 
deocy  after  an  action  In  assumpsit  was  barred, 
fluu^h  tba  mortgages  were  not  barred. 

[Ed.  Note. — For  cases  In  point,  see  vol.  44, 
Gnt  Dig.  Subrogation,  li  43-43.] 


Appeal  from  Superior  Oourt,  Wilwrn  Coun- 
ty; B.  B.  Jones,  Judg& 

Actltm  by  J.  W.  Peaoocfc  against  Ida 
Barnes  and  others.  From  a  iadgment  Use 
plaintiff,  defendants  appeal.  Reversed. 

There  was  evidence  to  show  that  H&irlas 
Winstead,  late  of  Wilson  County,  died  aelaed 
and  posaeased  of  several  tracts  of  land,  same 
being  Incumbored  by  Il«»  and  mortgages  to 
secnre  an  Indebtedness  of  about  |4,600.  Un- 
der proceedings  duly  Instituted  a  portion  of 
this  land  was  sold  by  wder  of  court  for  the 
mm  of  fO,000,  and  the  proceeds,  to  the  ex- 
tent required,  was  applied  to  payment  and 
aatlBfaction  <^  the  liens  and  mortgages  re- 
ferred to.  and  a  surplus,  after  paying  costs 
and  cbargea  of  administration,  was  turned 
over  to  two  of  the  devisees  under  the  will  of 
tbe  said  Harrlss  Winstead.  A  portion  of  tbe 
land  of  the  said  Harrlss  Winstead  was  not 
sold,  and  tbe  same  Is  now  opened  and  pos- 
sesaed  by  some  of  hla  devisees  and  heirs  at 
law.  At  the  sale  referred  to  lot  No.  0  was 
sold  bj  tbe  acre,  and  was  represented  by  the 
commissioner  to  contain  416  acres,  and  the 
same  was  bought  by  plaintiff,  J.  W.  Peaco<^ 
for  $11.10  per  acre,  and  the  purchase  price 
at  that  rate,  to-wli  $4,616.60.  was  paid  to 
cfMnmlasloner  Iqr  aald  purchaser,  and  a  deed 
of  conveyance  execnted  and  delivered  to 
him  in  which  tbe  said  land  was  accurately 
described  by  metes  and  bounds.  Afterwards, 
and  more  than  three  years  from  the  dtilvery 
of  this  deed,  plaintiff  discovered  there  was  a 
shortage  of  more  than  96  acres  In  said  tract, 
and  about  six  months  after  such  dlacovny 
plaintiff  iQstltDted  tbim  acUw  against  tbe 
legal  and  personal  r^resentatlTeB  of  Harrlss 
Winstead,  deceased,  and  the  commissioner 
■who  sold  tbe  land,  seeking  to  recover  for 
amount  of  this  shortage  at  the  purcbaae  price 
per  acre.  Tbe  sale  occurred  in  November, 
1899,  and  was  reported  to  the  next  term 
the  court,  presumably  In  December,  1899. 
Plaintiff  put  In  evidence  deed  from  Peacock  to 
Tbos.  Williams,  bearing  date  January  16. 
1903.  vrith  testimony  to  the  effect  that  be  did 
not  discover  this  shmrtage  till  at  or  near  the 
time  of  this  sale;  also  the  summonA  <m  this 
present  action,  bearing  date  January  17, 
1903;  also  report  of  Dawea,  commissioner, 
showing  that  he  applied  the  purdtase  money 
receiving  from  plaintiff  for  lot  No.  6  to  tbe 
discharge  of  the  mortgage  Indebtedness  on 
that  land.  Defendant  offered  In  evidence 
the  deed  from  John  D.  Dawes,  oommisaloner, 
to  J.  W.  Peacock  for  Uils  land,  accurat^y 
describing  same  by  metes  and  bounds,  and 
dated  January  8,  1900.  On  ttte  lasne  as  to 
the  statute  of  limitations,  the  court  charged 
the  Jury  that  If  plaintiff.  J.  W.  Peacock,  did 
not  discover  the  error  In  tbe  acreage  until 
January  10^  1908,  tbe  date  of  the  deed  to 
Thoa.  WlUlams,  tbey  should  answer  the  Isane 
"No."  Defoidant  excf^ted.  There  vraa  ver- 
dict tos  plaintiff  to  the  amount  claimed,  and 
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Irom  Judgment  oo  radlct  deCendant  except- 
ed and  appealed. 

Connor  &  Connor,  for  appellants.  P.  A. 
Woodaid  and  INni  &  Finch,  for  appellee. 

HOKE,  J.  (after  stating  the  case).  On  a 
former  appeal  In  this  cause  (Peacock  t. 
Barnes,  139  N.  0.  106,  51  S.  B.  926)  we  have 
held  that  the  plaintiff  bad  a  good  cause  of 
action,  and  this  appeal  presents  the  question 
whether  the  cause  of  action  is  barred  by  the 
'Statute  of  limitations.  The  statute  applica- 
ble (Revisal  1905,  §  895,  subsec.  9)  bars  an  ac- 
tion of  this  character,  actions  for  recovery 
on  account  of  fraud  or  mistake  in  three 
years,  and  provides  that  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until  tiie 
discovery  by  the  aggrieved  party  of  the  facts 
constituting  said  fraud  or  mlstaka  The  de* 
fendant  contends  that  on  the  facts  of  this 
case  the  cause  of  action  should  be  deemed 
to  have  accrued  on  the  delivery  of  the  deed; 
and  for  the  reason  that,  as  the  deed  contained 
an  accurate  description  of  the  land  by  metes 
and  bounds,  the  exact  quantity  could  have 
been  readily  ascertained  by  a  simple  calcula- 
tion. But  we  do  not  think  tills  position  can 
be  Rustalned.  There  may  be  facts  and  at- 
toidlng  circumstances  from  which  the  Jury 
mlg2)t  fix  this  as  the  date  when  the  statute 
begins  to  run;  but  we  do  not  think  It  follows 
from  fbe  mere  fact  that  the  deed,  on  its  face, 
contains  an  accurate  description  of  the  land 
by  metes  and  bounds.  In  Stubbs  v.  Motz, 
113  N.  a  458, 18  B.  B.  387,  the  court  has  held 
that  the  limitation  for  actions  of  this  class  Is 
three  years  from  the  date  of  the  discovery, 
and  not  from  the  date  of  the  mistake,  and 
there  are  or  may  be  any  facts  p^ttnent  to 
this  question  of  discovery,  besides  the  de- 
scription of  the  land  appearing  on  the  face 
of  the  deed. 

Nor  do  we  hold  with  plaiatlH  that  the 
statute  begins  to  run  from  the  actual  dis- 
covery of  the  mistake,  absolutely  and  regard- 
less of  any  negligence  or  laches  by  the  party 
aggrieved.  This  view  was  substantially 
adopted  in  the  charge  of  the  court  below,  and 
we  think  It  puts  an  erroneous  and  too  nar- 
row a  construction  upon  the  statute.  A  man 
should  not  be  allowed  to  cl(^e  his  eyes  to 
facts  readily  observable  by  ordinary  atten- 
tion and  maintain  for  its  own  advantage  the 
position  of  ignorance.  Such  a  principle  would 
enable  a  careless  man,  and  by  reason  of  his 
carelessness  to  extend  his  right  to  recover 
for  an  indefinite  length  of  time,  and  thus  de- 
feat the  very  purpose  the  statute  was  de- 
Kigned  and  framed  to  accomplish.  In  such 
case  a  man's  failure  to  note  facts  of  this 
character  should  be  imputed  to  bim  for 
knowledge,  and  In  the  absence  of  any  active 
or  continued  effort  to  conceal  a  frand  or  mis- 
take, or  some  essential  facts  embraced  In  the 
Inquiry,  we  think  the  correct  interpretation 
of  the  statute  should  be  that  the  cause  of 
action  wlU  be  deemed  to  have  accrued  from 


the  tlnw  when  the  fraud  or  mMake  was 
known  or  stkonld  have  been  discovered  in  the 
ezwdse  of  oFdinaiy  diligence.  The  qae«tl<»i 
does  not  seem  to  have  bem  directly  presented 
or  vassed  np<ni  in  this  court;  bnt  In  Day  t. 
Day,  84  N.  a  412.  decided  intimation  Is  given 
that  the  amstmctlon  of  the  statnta  here 
adopted  is  tlie  cwrect  iMie,  and  like  Intlma- 
tlm  is  given  In  Meada:  t.  Norton,  11  WalL 
(U.  S.)  442.  20  L.  Ed.  184.  This,  too.  baa 
been  the  principle  adopted  In  Jurisdictions 
where,  before  the  oiactment  ol  sach  a  stat- 
ute, courts  of  equity,  In  cases  of  fraudulent 
concealment  by  def«tdant,  Interfered  to  pre- 
vent the  operation  of  the  statute  of  limita- 
tions eze^  from  the  dlscov^.  Tlie  time 
fixed  being  that  when  discovery  was,  or 
should  have  been,  made  the  exercise  of 
ordinary  diligence.  And  since  the  enactmrat 
of  the  statute  Inctni^ratiiv  tlds  equitable 
principle  as  a  feature  of  positive  law  deci- 
sions In  otiier  Jurisdictions  have  put  the  same 
construction  up<HL  It  A.  ft  B.  Ency.  Law,  voL 
19,  257;  Township  v.  Prencfa,  40  Iowa,  601; 
Shaln  T.  SresOTicb.  104  GaL  402,  88  Paa  61. 
In  this  case  Harrison,  Judge  for  the  conr^ 
said:  "The  rule  Is  well  established  that 
the  means  of  knowledge  Is  eqtilvaleut  to 
knowledge,  and  that  a  lirty  who  has  the  op- 
VottoDlty  of  knowing  the  facts  constituting 
the  frand  oi  whkdi  he  complains  cannot  bo 
supine  or  Inactive^  and  afterwards  allege  a 
want  of  knowledge  that  arose  l>y  reason  of 
his  own  laches  or  negligence"— citing  Wood 
V.  Carpenter,  101  U.  S.  185,  2S  L.  Bd.  807, 
and  Ware  v.  Galveston.  140  U.  &  116,  13 
Sup.  Ct  33,  86  L.  Ed.  904. 

In  a  well-considered  note  to  Pomeroy*s 
Equity  Jurlqjtrudence  (8d  Ed.)  I  917,  note  2. 
the  doctrine  Is  stated  as  follows:  "This  can 
only  mean  that  the  d^rauded  party's  Ignor- 
ance must  not  be  negligent;  tiiat  he  remains 
Ignorant  without  any  fault  of  his  own ;  that  he 
has  not  discovered  the  fraud,  and  could  not 
by  any  reascmabie  diligence  discover  it.  If 
the  statement  means  anything  mon  tban 
this,  it  is  In  direct  conflict  with  the  ablest  au- 
thorities, and  with  the  voy  principle  upon 
which  the  rule  Itsdf  is  based.  In  Bolfe  v. 
Or^ory,  4  De  Gex,  J.  &  B.  576,  Lord  ^est- 
bury  said:  'As  the  remedy  Is  given  on  the 
ground  of  fraud,  It  Is  governed  by  this  Im- 
portant principle:  That  the  right  of  tbe 
party  defrauded  is  not  affected  by  the  lapse 
of  time,  or,  generally  speaking,  by  anything 
done  or  omitted  to  be  done  so  limg  as  be  re- 
mains, without  any  fault  of  his  own.  In  Ig- 
norance of  the  fraud  that  has  been  commit- 
ted.' In  Vane  v.  Yane,  L.  B,  8  Oh.  383, 
James,  L.  7.,  said  that  the  statute  will  not 
begin  to  run  'until  the  frand  Is  first  discov- 
ered, or  mii^t  wltii  reasonable  diligence  have 
been  discovered/"  It  will  be  noted  that 
many  of  these  authorities  c(mcem  questions 
of  fraud,  but  the  section  of  the  statute  here 
confddered  applies  equally  to  actions  for  re- 
lief on  the  ground  of  fraud  or  mlstalre;  and 
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Id  detennlntng  the  time  wben  tbe  statute  be- 
gins to  nm  the  aathOTltles,  as  a  rule,  peril- 
Dent  to  the  one  clan  of  actions  will  be  con- 
trolling as  to  the  other.  In  the  case  before 
as  thefe  maj  be  many  facts  to  be  considered 
la  determbiinff  the  pn^ier  date.  The  aasur- 
snce  of  flie  commissioner  as  to  the  quantity 
or  land,  and  how  far  the  same  shonld  bare 
been  accepted  nnd  relied  npon.  the  xteraonfll 
knowledge  the  purchaser  may  bave  had  of  the 
land,  the  opportunity  to  Inform  himself,  the 
rhnracter  of  tbe  boundary,  tile  extent  of  the 
deficit,  etc.  And  the  cause  shonld  be  snb- 
mitted  to  the  Jury,  with  a  charge  embodying 
fbe  principle  that  plaintiff's  canse  of  actltm 
Is  iwrred  In  three  years  from  tbe  time  the 
mistake  was  dlscoTered  by  plaintiff,  or  could 
bave  been  discovered  by  tbe  exercise  «t  oiv 
dinary  diligence. 

The  plaintiff  calls  our  attention  to  the  fact 
tlut  tbe  mortgage  indebtedness,  paid  off  by 
the  proceeds  of  the  land,  was  not  barred  at  tbe 
time  of  tbe  sale,  nor  at  tbe  institution  of  this 
action,  and  we  are  aaked  to  hold  that,  as 
plaintiff  is  subrogated  to  tbe  right  of  credit- 
ors, the  claim  as  a  matter  of  law  Is  therefore 
not  barred.  This  principle  may  be  correct 
vbere  the  same  applies,  and  might  t>e  effl- 
dent  to  enable  plaintiff  to  enforce  his  claim 
against  tbe  land  relieved  by  his  money,  pro- 
Tided  he  bas  a  claim.  In  order,  however,  to 
Insist  npon  ttie  right  of  subrogation,  the 
plaintiff  must  first  establish  a  valid  claim, 
and  If  this  bas  been  lost  by  bis  own  laches 
since  bis  right  arose  tbe  position  insisted  up- 
on will  not  avail  htm.  As  a  matter  of  fact, 
however,  tilts  Is  not  a  case  where  a  purchaser 
of  land,  bavlng  paid  off  an  existing  Incnm- 
bnnee,  may  undw  certain  drcamstances  be 
subrogated  to  tbe  rights  ot  the  person  whose 
lien  or  Incnmbrance  be  bas  discharged. 
Here  there  was  no  lien,  so  fkr  as  this  pur* 
chase  monef  now  sued  for  Is  concerned. 
Plaintiff's  dalm  rests  on  the  proposition  that 
thm  was  a  defidt  of  land,  and  his  right 
arises,  not  from  the  dlsdiarge  of  a  spedflc 
lien,  bnt  because  purdiase  m<mey  paid  by 
Urn  under  a  mistake  has  been  used  to  satl»- 
fy  tiie  Indebtedness  of  flie  testator.  He 
would  seem,  tiierefore^  to  have  a  draiand  of 
Indebttatns  aHumpalt  against  tbe  estate  <^ 
tbe  testatw,  to  be  enforced  unless  the  same 
Is  barred  by  tbe  statote  as  Indicated. 

Agate  a  number  of  cases  have  been  pre- 
sented fior  our  coosldcratton  where  a  plain- 
tiff has  been  allowed  to  recover  after  a  much 
longer  period  had  elapsed  before  suit  entored. 
Bnt  In  these  cases  tiie  ad^onal  time  had 
passed  when  the  purchaser  was  In  the  posses- 
sion and  enjoyment  of  tbe  laoperty,  and  no 
rllM  to  assert  bis  demand  arose  to  him  until 
sndi  possession  was  Interrupted  by  an  ad- 
TCfse  dalm.  ^Riere  Is  errw  irtilch  entitles 
defendant  to  a  new  trial,  and  It  Is  so  otdend 
NcvirlaL 

C0:?XOR,  J.,  did  not  sit  on  the  bearing  of 
tiie  appeal. 


BECTON  T.  DUNN. 

(Supreme  Goart  of  North  Oatvilna.  Oct.  9; 
1900.) 

Junoimrr— Taoatxoh— EiBoaa  or  h^w. 

Where  defendant  lost  his  right  to  an  appeal 
by  falling  to  docket  tbe  record  wltbln  the  re- 
galred  time,  his  flubsequent  motion  Id  tbe  trial 
court  to  set  aside  the  Judgment  was  of  no 
mvail;  the  trial  and  Jodgment  having  been  rw- 
ular,  and  defendant's  ezuptions  tending  merdy 
to  show  that  the  Judgment  was  erroneous. 

Appeal  from  Superior  Court,  Loiolr  Coun- 
ty;  Webb,  Judge. 

Action  by  A.  F.  Becton  against  0.  F.  Chmn. 
In  which  Judgment  was  rendered  In  favor  of 
plaintiff,  and  defendant  appeals  from  tbe 
denial  of  his  motion  to  set  aside  tbe  Judg' 
ment  Aflbmed. 

Loftln  ft  Tarser,  for  ivpellee, 

HOKE,  J.  This  cause  was  before  tbe  court 
at  Spring  term,  1905,  on  an  appeal  by  defend- 
ant from  a  refusal  of  the  Judge  below  to  set 
aside  a  Judgment  by  default  rendered  against 
defendant,  and  tbe  decision  recorded  In 
137  N.  a  609,  00  S.  E.  289,  directed  that  tbe 
judgment  against  defendant  be  set  aside  as 
having  been  entered  contrary  to  the  course 
and  practice  of  the  court  This  decision 
having  been  certified  down,  tbe  Judgment  was 
set  aside  as  therein  ordered,  and  at  Novem- 
ber term,  1900,  tbe  cause  was  tried  before 
bis  honor  W.  R.  Allen,  Judge,  and  a  Jury, 
and  on  issues  determinative  of  the  contro- 
versy verdict  was  rendered  In  favor  of  plali^ 
tiff  and  against  defendant  and  Judgment  was 
then  and  there  entered  in  accordance  with 
the  verdict  Defendant  took  an  appeal  from 
this  Judgment,  and,  the  case  on  appeal  hav- 
ixig  been  duly  settied  by  tbe  Judge  who  tried 
the  case,  same  was  dodnted  for  bearing  in 
this  court  at  Sprii^  term,  1906.  The  case 
and  record  bavlng  been  docketed  by  defend- 
ant too  late,  under  rule  17  (28  S.  E.  V.)  tbe 
appeal  was  dismissed  and  Judgment  to  that 
effect  duly  entered.  lAter  In  the  term  de- 
fmdant  applied  to  the  court  to  have  bis  aj>- 
peal  rdnstated,  and  tiie  motion  was  denied. 
Defendant  then  appeared  in  tilie  court  bdow, 
and  after  notice  given,  at  May  term,  1906, 
made  tbe  present  motion  to  set  aside  the 
Judgmmt  against  blm  for  errortf  noted  during 
the  progress  of  tbe  trial  at  Novonber  term, 
1906.  His  motion  was  denied,  and  the  pre^ 
ent  appeal  was  taken. 

Tbe  trial,  verdict  and  Judgmmt  entered 
in  this  canse  in  favor  of  plaintiff  and  against 
defendant  at  Nov^ber  term,  1905,  were  to 
all  respecto  regular  and  according  to  tbe 
course  and  practice  of  the  court  and  we 
find  no  error  whldi  gives  tbe  defendant  any 
Just  ground  of  complaint  And  If  It  were 
otherwise— if  tbe  errors  claimed  by  defrad- 
ant  in  fact  existed— be  Is  not  entitled  to  have 
them  considered  or  passed  upon  to  tills  pro- 
ceeding. Tbe  trial  and  judgment  were  In  all 
respects  regular.   I>tfendant  w^fi  present 
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thronghont  the  hearing,  maintaining  hla  de- 
fense, and  the  exceptions  noted  and  Insisted 
on  hy  him  tending  as  they  do  only  to  show 
that  the  Judgment  was  erroneous,  sach  Judg- 
ment coold  only  be  corrected  by  appeal ;  and 
this  he  bas  lost  by  falling  to  docket  as  re- 
quired by  law.  May  &  Wife  t.  Lumber  Co., 
119  N.  a  96,  25  S.  B.  721. 

There  is  no  merit  In  this  appeal,  and  the 
Judgment  btHow  1>  afflnned. 


MANN  et  aU  r.  BAKER. 

(Saprttne  Goart  of  North  Oarolina.  Oct.  9, 
1906.) 

1.  PuTOES—DKnoTB  —  OBnoTiONB  —  Amend* 

HENf. 

The  oonrt  may,  in  its  dlaoatlon,  allow 
plaintiffs,  niing  an  adminiatrator  for  a  settle- 
ment,  to  amend  so  as  to  make  the  action  one 
brought  by  plaintiffs  on  the  relation  of  the 
state. 

[Ed.  Note. — For  cases  in  point,  see  rol.  37, 
Gent  Dig.  Parties,  H  160-16&] 

2.  Same— Waivkb. 

Where  an  action  hy  heirs  against  the  ad- 
ministrator for  a  settlement  was  pendio;;  for 
years,  and  there  was  no  (Ajectloo  that  the  ac- 
tion was  brought  by  them,  instead  of  by  them 
on  the  relation  of  the  state,  the  objeetian  was 
waived. 

[Ed.  Note. — For  eases  in  point,  ■■•  vol.  87, 
Gent  Dig.  Parties,  H  167-177.] 

5.  BXBOtraOSS    AHD   ADMIHISnATOaS  —  Ao- 

oounrtifo— Action  bt  DiSTBiBUTEEa— Btx- 
DBNCE— Admissibility. 

It  is  competent  for  heirs  and  distributees, 
suing  the  administrate  for  a  settlamoit,  to 
show  any  faidebtedness  due  the  estates 
4.  Samb— BuBOBN  or  Psoop. 

Where,  in  an  action  by  heirs  and  dlstrihd* 
tees  against  the  administrator  for  a  settle- 
ment, plaintiffs  show  an  Indebtedness  due  the 
estate,  the  administrator  has  the  burden  of 
proving  ttiat  he  used  due  diligence  to  collect 
the  same  and  was  unable  to  do  so,  or,  having 
collected  It,  has  accounted  for  It. 
B.  Same, 

In  an  action  by  tiie  heirs  and  distributees 
of  a  decedent  against  his  administrator  for  a 
settlement,  plaintiffs  offered  to  show  that  a 
former  administrator  had  received  a  specified 
sum  as  proceeds  on  a  sale  of  decedent's  real 
estate,  pursuant  to  the  order  of  eonrt.  Held, 
that  the  evidence  was  admissible,  and,  on  It 
being  admitted,  defendant  was  obliged  to  show 
tliat  he  had  used  diligence  to  collect  it,  and* 
having  done  so,  tiad  accounted  for  It. 

6.  SaHK— COMFUINT— SumciEiiicT. 

In  an  action  by  the  heirs  and  distrlbateea 
of  a  decedent  against  his  administrator  for  a 
settlement,  it  la  sufficient  to  aver  a  breach  of 
doty  on  the  part  of  the  administrator  in  faU- 
ing  to  file  final  account  and  to  fully  settle. 

(Ed.  Note.— For  cases  In  point,  see  vol.  22, 
Oent.  Dig.  Bxecutoes  and  Administrators,  | 
2043.1 

7.  Sami. 

In  an  action  br  the  heirs  and  distributees 
of  a  decedent  againat  his  administrator  for  a 
settlement,  the  complaint  alleged  a  balance 
doe  on  account  collected  by  the  administrator, 
SB  shown  hy  £!■  annnal  account,  and  that  a 
further  sum  was  due  from  the  administrator, 
of  which  plaintiffs  averred  that  they  had  but 
recently  received  information.  Held,  that  the 
complaint  was  for  an  accounting  of  any  sums 
which  the  admtnistratw  should  have  culactad. 


Appeal  from  Superior  Court,  Frankilu 
County ;  BL  B.  Jones,  Judge. 

Action  by  W.  H.  Hann  and  others  againat 
0.  B.  Baker,  administrator  de  bonis  non  of 
J.  B.  Mann,  deceased.  From  a  Judgment 
for  defendant  xOatntUTB  anKaL  Bemsed. 

B.  B.  Haasenburg,  for  appellaiiti.  P.  H. 

Cooke,  for  appellee. 

GLABE,  G.  J.  This  la  an  actlcm  by  the 
heirs  at  law  and  distributees  of  J.  B.  Mann 
against  Q.  S.  Baker,  administrator  d.  b.  n., 
for  an  account  and  settlement  It  waa  re- 
ferred, and  the  reteree  found  that  J.  B. 
Mann  died  in  1866,  and  H.  H.  Harris  Quali- 
fied as  his  administrator ;  that  In  1870  Har- 
ris waa  removed,  and  W.  H.  Speocer  was 
appointed  admlnlatrator  d.  b.  n.;  that,  be 
dying  In  1877,  G.  S.  Baker  was  appointed 
admtnlatrator  d.  b.  n.,  and  has  filed  no  final 
account  The  plaintiff  offered  to  show  that 
W.  H.  Splicer,  the  formor  administrator, 
sold  certain  real  estate  of  hla  Intestate  und» 
decree  of  court  and  received  tbwefOr,  as 
appears  by  his  recorded  returns,  the  sum  of 
V^ZBStJBS.  The  referee  excluded  this  evi- 
dence on  the  ground  that  this  specific  all^a- 
tlon  was  not  made  In  the  cmnplaint  and  ex- 
cluded it  In  making  up  his  findings  cm  the 
facta  and  the  law.  The  referee  found  that 
all  the  funds  which  had  come  to  the  hands 
of  defendant  as  administrator  d.  h.  n.  of  J. 
B.  Mann  had  been  properly  accounted  for, 
and  held  as  concinalona  of  law:  (1)  That  tlie 
action  should  be  dismissed,  becauae  not 
bronght  by  plaintiffs  **<m  relation  of  the 
state."  (2)  That  defendant  not  b&vlDg  filed 
his  final  account  was  not  protected  by  the 
atatute  of  limitations.  (3)  That  having  dis- 
bursed all  the  funds  which  came  Into  his 
hands,  the  defendant  was  entitled  to  recover 
coats  against  the  plaintiffs,  who  were  ad- 
judged to  have  shown  no  cause  of  action. 

The  plaintiff  excepted  to  the  first  con- 
fusion  of  law.  The  court  lu  Its  discretion, 
allowed  the  plaintiff  to  amend.  Besides,  as 
the  case  had  been  p^dlng  for  years,  this 
purely  technical  objectlcm  had  been  waived 
and  came  too  late.  Brown  t.  WXae,  108 
N.  G.  887,  IB  3.  E.  & 

Tlie  plaintiffs  further  except  because  the 
referee's  findings  are  baaed,  as  he  states, 
upon  an  exdualon  of  the  record  evidence 
of  the  annu  which  came  into  the  hands  of  the 
prevlow  administrator,  W.  H.  Spenctf .  This 
Is  the  real  point  presttited  by  tlie  appeal. 
It  Is  the  duty  of  an  administrator  d.  b.  n. 
to  Investigate  and  collect  In  all  sums  due 
the  estate,  whether  by  the  former  adminis- 
trator (Latham  v.  BeU.  69  N.  a  135,  Smith 
V.  Brown,  99  N.  a  377,  6  S.  B.  697)  or  by 
other  debtors.  In  an  action  tiw  heirs  and 
distributees  for  a  settlemrat  it  Is  competotit 
for  them  to  show  any  indebtedness  due  the 
eatate,  and,  such  being  ahown,  the  burden 
la  nptm  the  admlnlatrator  to  show  that  he 
used  due  diligence  In  collectinx  the  same. 

Digitized  by  Google 


HUDSON     ATLAMTIO  COAST  LINfl  aoa 


103 


bat  wu  a&able  ,to  collect,  or,  haTlDg  collect- 
ed, bu  accounted  for  the  same.  It  Is  not 
mfficlmt  simply  to  show,  as  was  done  here, 
that  tlie  administrator  has  accounted  for  tbe 
gmns  be  actually  collected.  H^e  tbe  court 
records  offered  in  oTldence  showed  that  the 
former  administrator  had  received  yT,2S2.B6, 
proceeds  of  realty  of  his  Intestate  which  had 
been  sold  by  order  of  court  The  def^idant 
u  administrator  d.  b.  n.  was  tbe  only  person 
wbo  could  hare  taken  steps  to  recover  that 
snm  or  ascertain  if  It  had  been  properly 
did>iir8ed.  It  was  tils  duty  to  take  such 
Bt^  In  apt  time,  and  be  Is  responsible  for 
an;  loss  occurring  from  bis  failure  to  do 
so.  Wben  the  plaintiff  offered  to  show  that 
and)  sums  were  reported  by  the  former  ad- 
mlolatrator  as  being  In  his  bandst  they 
Bbonld  bare  been  allowed  to  do  so,  and  the 
Pendant  should  have  been  allowed  to  show 
tbat  he  used  due  diligence  and  ascwtolned 
tliat  said  sum  bad  been  accounted  for,  or  tbat 
he  was  unable  to  collect  It  was  error  to 
exclude  all  Investigation  of  that  matter,  and 
tbe  referee's  r^rt  stoting  that  his  conclu- 
sions were  based  upon  the  evidence  of  tbe 
sums  Bctnally  collected,  excluding  this  evl- 
dmce,  it  was  error  to  confirm  it 

It  Is  true  that  the  referee  offered  to  allow 
the  plaintiff  to  amend  by  speclflcally  char- 
ging tbe  failure  to  collect  any  sum  due  by 
former  administrator,  but  It  was  not  neces- 
lary  in  an  action  of  this  nature  to  speclflcal- 
Ir  set  out  the  debts  which  the  administrator 
had  failed  to  collect  and  the  plaintiff,  fear- 
ing the  amendment  would  work  further  delay 
In  an  action  already  long  drawn  out  de- 
cided. It  was  sufficient  to  aver  a  breach 
of  duty  in  failing  to  file  final  account  and 
to  fully  account  and  settle.  In  fact  how- 
ever, tbe  complaint  does  allege  a  balance  of 
$1,027.60  due  on  amount  'actually  collected, 
a«  shown  per  defendant's  annual  account 
and  a  further  sum  of  $7,280.42  due  by  said 
admlnistratOT,  of  which  plaintiffs  averred 
that  they  had  but  recently  received  Informa- 
tion. The  complaint  Is  sufficient  to  show 
that  tbe  action  was  for  a  full  accounting,  and 
to  recover,  not  only  any  balance  actually  col- 
lected, but  for  an  account  of  any  sums  which 
tbe  administrator  "should  have  collected." 
It  was  error  to  exclude  evidence  offered  with 
tbat  view,  and  tbe  Judge  erred  in  confirming 
toe  report 

Error. 


HUDSON  T.  ATLAMTIO  COAST  UNE  R. 
00. 

(Snprans  Oourt  of  North  Oar^lna.  Oct  2, 
1906.) 

1  RAMOAPfr-ItfOEWanB— IWJTTMM-  ■NkOU- 

mifOB— Btidbnok. 
Defendant  railroad  company,  moving  cars 
for  Its  own  convmlence  on  a  spur  track,  cat 
a  car  loose  on  a  downgrade,  where  by  its  own 
BiODMntiim  It  crariiefl  into  five  other  stationary 
can,  two  of  which  were  scotched,  on  the  yard 


track  of  an  oil  mlUs  companr  with  lufficlant 
force  to  drive  the  cars  from  their  position  and 
acalDBt  a  bumping  post  eansing  the  death  of 
plaintiff's  Intestate,  an  employe  of  tbe  mills, 
who  was  standing  on  tbe  track  at  tbe  time. 
Defendant  bad  no  one  Id  a  position  to  note  the 
conditions  In  tbe  yard  where  the  employes  of  toe 
mills  were  accustomed,  and  had  a  right,  to  be, 
and  no  one  was  in  a  position  to  exercise  any 
control  over  tbe  detacbea  ear.  Held,  that  defend- 
ant was  guilty  of  negligence,  which  was  tbe 
proximate  cause  of  intestate's  death. 

[Ed.  Note. — For  cases  In  mint  as*  toI  41, 
Cent  Dig.  Railroads.  If  879-^.] 

2  NEOLionov— Pboxiuatk  Gaubi:. 

Where  an  act  Is  negligent,  the  person  com- 
mitting it  is  liable  for-  any  injary  proximately 
resulting  therefrom  If  he  should  have  anticipat- 
ed tbat  some  injury  would  be  liable  to  happen 
from  the  negligence,  though  the  particular  man- 
ner in  which  the  injury  occurred  was  not  rea- 
sonably to  have  been  anticipated 

[Ed.  Note. — ^For  cases  In  point  see  voL  87* 
Ouit  Dig.  Negligence,  |  72.] 

8.  BAILBOADB— LlCENSZI»— DUTH— CONTBIBU- 
TOBT  NEOUOEItCK. 

Intestate,  an  employ^  of  an  oH  mills  com- 
pany, was  at  work  In  a  room,  the  door  of  which 
opened  within  12  feet  of  a  bumping  poet  at 
the  end  of  the  oil  mills'  railroad  switch,  on 
which  were  certain  stotlonary  cars  which  were 
being  unloaded  at  the  time.  Intestate  went  be- 
tween tbe  rear  car  and  the  bumping  post  wben 
be  was  emsbed  and  killed  by  a  car  being 
switched  onto  the  track  without  warning  or 
any  one  to  control  the  same,  which  caused  the 
stationary  cars  to  move  and  crush  Intestate 
between  tbe  hamper  of  the  last  car  and  the 
post  Held,  that  intestate  was  not  gailty  of 
contributory  negligence  as  a  matter  of  law. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Oent  Dig.  Railroads,  |  895.] 

Appeal  fi:om  Superior  Courts  Edgecombe 
County;  Ward,  Judge. 

Action  by  Ned  Hudson,  as  administrator 
of  James  Hudson,  deceased,  against  the 
Atlantic  Coast  Line  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

The  evidence  on  behalf  of  the  plaintiff  was 
as  follows:  "The  defendant  had  construct- 
ed two  tracks  into  the  yard  of  the  Edge- 
combe County  Oil  Mills  for  tbe  receipt  and 
delivery  Of  freight  of  the  mills.  One  of 
these  tracks  was  along  the  side  of  the  cot- 
ton-seed warehouse,  so  that  the  contents  of 
cars  on  the  track  could  be  unloaded  into  the 
warehouse,  the  other  track  being  placed  some 
distance  to  tbe  left  of  the  first  track  as  you 
entered  tbe  yard  of  the  mills.  At  the  end 
of  the  first  track,  and  from  S  to  11  Inches 
from  one  of  the  buildings  of  the  mills,  the 
defendant  bad  placed  a  butting  or  bumping 
post  to  stop  its  cars.  The  distance  between 
the  mill  building  and  this  butting  post  was 
8  inches  at  the  bottom  and  11  inches  at  the 
top,  and  the  rail  of  the  track  for  several 
feet  approaching  the  butting  post  was  raised 
at  a  very  considerable  angle,  so  that  it 
would  require  force  for  a  car  to  be  shoved 
back  to  within  18  inches  of  the  post  end 
between  the  butting  post  and  the  milt  build- 
ing there  were  old  iron  and  other  debris, 
so  that  one  could  not  pass  between'  the  mill 
bulldlnc  and  the  batting  post  The  dls- 
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tance  from  the  batting  post  to  the  rear  end 
of  the  coupler  of  a  car  placed  so  that  the 
door  of  the  car  would  be  opposite  the  door 
of  the  cotton-seed  warehouse  is  27  inches. 
The  distance  from  the  butting  post  to  the 
western  lines  of  the  Southern  Oil  Company's 
property,  over  which  the  first  trade  Is  laid, 
is  108  feet  6  Inches.  The  distance  from 
the  butting  post  to  the  switch  of  the  railroad 
company  is  371  feet  11  inches.  Just  beyond 
the  western  line  of  the  property  of  the  Edge- 
combe County  Oil  Mills  Is  the  main  street 
of  the  town  of  Tarboro  and  a  plank  sidewalk 
over  and  across  which  the  track  is  laid. 
This  street  and  sidewalk  were  greatly  trav- 
eled by  the  general  public.  James  Hudson, 
the  Intestate  of  the  plaintiff,  was  in  the 
employment  of  the  Edgecoml>e  County  Oil 
Mills,  and  was  a  reliable  young  man  earning 
85  cents  per  day;  he  worked  In  a  huller 
room,  the  door  of  which  opened  to  the  left 
and  about  12  feet  from  the  butting  post. 
The  evening  before  the  accident  the  defend- 
ant's servants,  with  the  shifting  engine,  pla- 
ced two  cars  of  cotton  seed  of  the  mills  on 
tbe  track  next  to  Its  seed  warehouse,  the 
doors  of  the  cars  beb3.g  <vpoBlte  the  doors  of 
the  seed  warehouse,  to  be  unloaded  the  fol- 
lowing morning.  These  cars  were  detached 
from  tbe  engine  and  scotched  to  prevent 
them  from  moving.  Three  other  cars  of 
the  F.  S.  Royster  Guano  Company  were,  with- 
out tbe  knowledge  or  consent  of  the  Edge- 
combe County  OH  Mills,  and  for  the  con- 
venience of  the  defendant  company,  tem* 
porarlly  placed  on  this,  track  beyond  the  two 
cars  loaded  with  seed  as  described  and  within 
tbe  yard  of  the  mills.  The  day  after  the 
two  cars  of  seed  had  been  placed  as  describ- 
ed for  the  mills,  and  while  two  employes  of 
the  mills  were  In  tbe  cars  unloading  tbe 
same,  the  defendant  took  another  loaded  car 
belonging  to  tbe  Royster  Guano  Company 
from  still  another  track,  brought  It  to  the 
switch,  and,  while  the  same  was  In  motion, 
cut  it  loose  from  its  engine,  and  It  rolled 
down  this  track  across  the  public  plankway 
and  the  main  street  of  tbe  town  and  Into  the 
yard  of  the  Edgecombe  County  Oil  Mills, 
with  such  violence  that  It  ran  into  the  three 
can  already  stationed  there  and  caused  tbem 
to  nm  ba(&  and  into  the  two  cars  placed  for 
the  mills  and  opposite  Its  seed  warehouse, 
while  tbe  cars  were  being  unloaded,  and 
cansed  them  to  roll  back  and  Into  the  bump- 
ing or  butting  post  When  this  car  was  cat 
loose  from  the  engine,  no  signal  was  given 
to  the  employes  of  the  mills  or  to  the  public 
that  It  was  coming.  No  one  was  on  this 
car  that  was  turned  loose.  The  men  on  the 
two  cars  unloading  seed  felt  a  slight  jar  and  - 
the  cars  moved  back  about  18  Inches.  Tbe 
witness  heard  some  one  "holler"  and  went  oat 
and  saw  James  Hudson,  the  Intestate,  stand- 
ing and  leaning  against  the  bumper  post  with 
his  arms  mi  It.  He  was  'hollering'  and  bad- 
ly masbed,  mashed  sidewise.  and  died  the 
nest  day.  The  cars  then  rolled  bad^  from 


tbe  post  No  one  saw  Hudson  go  between 
the  cars  and  the  butting  post  The  grade 
from  the  switch  to  tbe  scales,  some  50  feet 
within  the  yard  of  the  Edgecombe  Coun^ 
OH  Mills  Is  downgrade,  and  from  the  scales 
to  tbe  butting  post  up  grade.  A  loaded  car 
cut  loose  at  the  switch  will  run  back  and  nm 
Into  tbe  butting  post  There  was  a  fencv 
on  the  northern  and  northwestern  side  of  tbe 
property  of  the  mills  and  a  great  deal  of 
wood  was  piled  along  this  fence,  and  there 
were  tanks  and  other  obstructions  so  that  one 
coming  out  of  the  holler  room  by  tbe  aide 
of  the  butting  post  could  not  see  an  engine 
or  cars  at  the  switch.  The  cars  standing  <m 
tbe  track  also  obstructed  his  Tiew." 

At  the  close  of  the  evidence  there  was  a 
motion  for  nonsuit  which  was  overruled,  and 
the  defendant  excepted,  and  in  apt  time  the 
defendant  requested  the  court  to  Instruct  the 
Jury  as  follows:  "(1)  That  In  law,  upon  the 
evld^ce,  the  injury  to  James  Hudson  was 
an  accident,  the  defendant  not  being  required 
by  law  to  foresee  that  a  person  would  pass 
between  the  coupling  head  and  tbe  bnttlnc 
post  In  so  short  a  spac^  at  about  20  Inches, 
and  yon  will  answer  tbe  issue  as  to  defend- 
ant's negligence,  *No.'  (2)  There  being  no 
disputed  facts,  what  Is  contributory  n^U- 
gence  is  a  question  of  law,  and  the  court  in- 
structs yon  tba^  If  you  believe  the  evidence, 
the  plaintiff's  Intestate  was  gall^  of  contrt 
butory  negligence,  and  yoa  will  answer  tbe 
issue  as  to  contributory  negligence  Tea.' 
(3)  That  If  yoa  find,  from  the  evidence,  the 
fact  to  be  that  James  Hudson  exposed  him- 
self to  dangw  In  going  between  tbe  bumper 
post  and  tbe  end  of  the  car,  tbe  qpaoe  being 
18  or  20  Inches,  then  in  law  he  would  be 
guilty  of  contributory  negligence,  and  yon 
will  answw  the  Issue  as  to  oontrlbutoxy  neg- 
ligence Tes.'"  The  court  declined  to  In- 
struct tbe  jury  as  requested,  and  the  de- 
fendant excited.  Verdict  for  tbe  plaintiff. 
Defendant  moved  for  a  new  trial  tor  er^ 
rors  on  tbe  part  of  the  court  (1)  ha  refusing 
tbe  motion  to  dismiss  as  on  iudgment  at  mm- 
sult,  and  (2)  for  falling  to  Instruct  tbe  jnrr 
as  requested.  Motion  overruled,  and  defends 
ant  excited,  and  appealed  from  the  Indff- 
ment  rendered. 

John  L.  Bridgers,  for  appellant 

HOE:e,  J,  (after  stating  tbe  case).  There 
were  two  objections  urged  upon  our  attentl<»i 
by  counsel  for  the  appellant:  First  That  on 
the  entire  testimony,  if  believed,  the  Judge 
should  have  held  tbe  killing  of  the  Intestate 
to  have  been  an  excusable  accident  Second. 
That  on  such  testimony,  as  a  matter  of  law, 
tbe  Intestate  was  guilty  ot  ccmtrlbutoiy  neg- 
ligence barrli^  a  reoomy.  In  our  fvlnimi 
neither  position  can  be  sostalned.  We  have 
held,  in  Bay  v.  BaUroad.  141  N.  0.  — ,  68  & 
E.  022,  that  It  Is  negligence  to  back  a  train 
into  a  railroad  yard,  where  paasengen  ate 
rightfully  movli^  about  witiiont  wamins 
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and  wltbont  having  some  one  In  a  position 
to  obeerve  otmdltlonB  and  to  signal  the  en- 
gineer or  warn  others  In  case  of  impending 
peril.  Tbla  being  a  correct  position,  a  forti- 
ori, vonid  it  be  negligence  under  the  condi- 
tions existing  here?  The  evidence  shows 
that  the  defendant  company,  moTlng  cars 
ft>r  Its  own  conTenlence  on  a  spur  track,  cat 
loose  a  car  on  a  down  grade  where,  1^  its 
own  momentum.  It  crashed  Into  five  other 
cars,  stationary  and  two  of  them  scotched,  tn 
the  yard  of  the  Edgecombe  Connty  Oil  Mills, 
and  with  snffldent  force  to  drive  these  cars 
from  their  position  and  against  the  bump- 
ing post,  causing  the  death  of  the  Intestate, 
an  anploy6  of  the  mills,  who  was  standing  on 
the  track  at  the  tfine.  The  defendant  had  no 
one  In  a  position  to  ascertain  and  note  con- 
ditions In  the  yard  where  the  ^ployte  of 
the  mills  were  accustomed,  and  bad  a  right, 
to  be,  and  no  one  was  in  a  posltton  to  ocer- 
dse  any  control  over  the  detached  car,  even 
If  the  peril  bad  been  noted. 

We  agree  with  the  Jndge  betow  tbat  the 
nndlapnted  testlniony  eetablldiea  a  ne^igent 
ac^  causing  damage  on  the  part  of  the  de* 
fmdui^  and  very  certain  It  is  that  the 
Judge  ooold  not  luve  held,  as  requested  by 
defoidant,  that  as  a  matter  of  law,  the  de- 
Cendant  was  in  no  way  culpable.  The  rea- 
son assigned  by  the  defendant  for  this  oon- 
tantUm  1b  not  well  consldwed—'iliat  tiie  de- 
fendant was  not  required  to  foresee  that  a 
person  would  pass  between  the  coupling  head 
and  the  butting  post  In  so  short  a  space  as 
about  20  inches."  When  one  Is  guilty  of  a 
negUgoit  act  causing  damage— negligent  be- 
cause some  damage  was  likely  to  result— he 
eannot  be  excused  because  the  damage  in 
the  partlcidar  case  was  more  serious  than 
he  anticipated  or  different  from  what  he 
had  reason  to  expect  liie  doctrine  la  that 
*V!onaeqnences  which  follow  In  unbroken 
sequence,  without  an  Interrenli^  efficient 
caus^  from  the  orlgliul  wrong  are  natural, 
and  fft>m  such  consequences  the  original 
wTongdoCT  must  be  held  responsive  even 
tliough  he  could  not  have  foreseen  the  par- 
ticular result  provided  that  In  tlie  exercise 
of  ordinary  care,  he  might  have  foreseen 
that  some  Injury  would  likely  follow  from 
bis  negligence."  16  A  &  B.  Stacy.  (Ist  Ed.) 
438,  This  was  sabstantlally  held  In  Dnun 
T.  Miller,  186  N.  0.  204,  47  8.  D.  421,  66  L. 
B.  A.  890.  102  Am.  St  Rep.  628.  In  that 
case  a  school  teacher  threw  a  pencil  at  a 
pupil,  which  struck  and  injured  the  pupil's 
eye,  and  the  Judge  t>elow,  on  request  of  de- 
fendant instructed  the  Jury:  "Unless  you 
find  from  the  evidence  that  a  reasonably 
prudent  man  might  reasonably,  or  In  the 
exercise  of  ordinary  care,  have  expected  or 
anticipated  that  the  Injury  complained  of 
would  likely  result  from  the  defendants 
act  In  throwing  or  pitching  the  pendl,  you 
wni  answer  the  llrst  Issde  'No.'  "  The  Jury 
answered  the  issue  "No,**  and  on  appeal 
Walker.       for  the  court  said:  "It  Is  not 


necessary  tbat  be  should  actually  intend  to 
do  the  particular  Injury  which  follows, 
nor  indeed  any  injury  at  all,  because  the 
law  in  such  cases  will  presume  that  he  In- 
tended to  do  tbat  which  Is  the  natural  re- 
sult of  his  conduct  in  tbe  one  case,  and  in 
the  other  he  will  be  presumed  to  Intend  that 
which,  In  the  exercise  of  tbe  care  of  a  pru- 
dent man,  he  should  see  will  be  followed 
by  injurious  consequences.  In  the  case  of 
conduct  merely  negligent  the  question  of 
negligence  Itself  will  depend  upon  the  fur- 
ther question  whether  Injurious  results  should 
be  expected  to  flow  from  the  particular  act 
The  act  In  other  words,  becomes  negligent 
In  a  legal  sense,  by  reason  of  the  ability  of 
a  prudent  man,  In  the  exercise  of  ordinary 
care,  to  foresee  tbat  harmful  results  will 
follow  Its  commission.  The  doctrine  Is 
thus  expressed  and  many  authorities  dted  to 
support  It  In  21  A.  &  B.  Bncy.  (2d  Bd.)  487: 
'In  order,  however,  that  a  party  may  be  li- 
able for  n^Ugence,  It  is  not  necessary  that 
he  should  have  contemplated,  or  even  been 
able  to  anticipate,  tbe  particular  consequen- 
ces which  ensued,  or  the  precise  injuries 
sustained  by  the  plaintiff.  It  Is  sufficient 
If,  by  the  exercise  of  reasonable  care,  the 
defendant  might  have  foreseen  that  some 
Injury  would  result  from  his  act  or  omis- 
sion, or  that  consequences  of  a  generally 
Injurious  nature  might  have  been  expected.' 
It  Is  not  essential,  therefore,  In  a  case  like 
this.  In  order  that  the  negligence  of  a  party 
which  causes  an  Injury  should  become  ac- 
tionable, that  the  Injury  in  tbe  precise  form 
In  which  It  in  fact  resulted  should  have 
been  foreseen.  It  la  enough  if  It  now  ap- 
pears to  have  been  a  natural  and  probable 
consequence  of  the  negligent  act  end  the 
parties  sought  to  be  charged  with  liability 
for  the  negligence  should  have  foreseen  by 
the  aerdse  of  ordinary  care  that  some  mis- 
chief would  be  done."  In  Cbrlstlanson  v. 
Rallfoad,  67  Mhm.  94,  OB  N.  W.  640.  It  was 
bdd  *that  where  an  act  is  negligent  the 
person  committing  It  Is  liable  for  any  Injury 
proximately  resulting  from  It  although  he 
could  not  reasonably  taavO  antidpated  that 
the  Injury  would  result  In  the  form  and  way 
In  which  It  did  in  fact  happen."  And  Mlt* 
chell.  J.,  In  delivering  the  opinion  of  tbe 
court  said:  "It  is  laid  down  in  many  cases 
and  by  some  tmt-wrlters  tliat  In  ordor  to 
warrant  a  finding  that  negligence  (not  wan- 
ton) Is  the  proximate  cause  of  an  injury. 
It  must  appear  that  the  Injury  was  the  nat- 
ural and  probable  consequence  of  the  neg^ 
llgent  act  Bn&  that  It  <tbe  Injury)  was  such 
as  might  or  ought  in  the  light  of  attend- 
ing drcumstances,  to  have  been  anticipated. 
Such  or  rimllar  stotements  of  law  have  been 
Inadvertently  borrowed  and  repeated  In  some 
of  the  dedsions  ctf  this  court  but  never,  we 
think,  where  the  precise  point  now  under 
consideration  was  Involved.  The  doctrine 
contended  for  by  counsel  would  estobllsb 
practically  the  same  rule  of,  damages  r^ 
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mltSng  txom  tort  a»  U  Applied  to  damaw 
resnlttng  from  breach  of  contract  under  ttw 
familiar  doctrine  of  Hadler  t.  Bazoidal^  9 
BzCb.  8il.  This  mode  of  stating  tbe  law  la 
misleading.  If  not  positively  InaccnrateL  It 
confounds  and  mixes  the  d^nltlon  of  negli- 
geaiee  with  that  of  praxlmete  causes  What 
a  man  may  reasonably  antlf^iate  la  Im- 
portant and  may  be  dedslva  in  determining 
whether  an  act  is  iwi^lgen^  but  Is  not  at 
all  dedsive  In  determining  whether  that  act 
is  the  prozimato  cause  of  an  Injury  whldi 
oisues.  If  a  p«c«on  had  oo  reasonable 
gnnmd  to  anticipate  that  a  particular  act 
would  or  mli^t  result  in  any  Injury  to  any- 
body, then  of  course  the  act  would  not  be 
negligent  at  all;  but,  If  the  act  Itself  la 
negltgrat,  ttien  tbe  pnsm  guilty  It  la 
equally  UaUe  fbr  all  Ita  natnral  and  proxi- 
mate oonsequenGea,  whether  he  could  have 
foreseen  them  or  not  Otherwise  expressed, 
the  law  Is  that,  If  ttie  act  la  one  which  the 
party  ought  In  the  exercise  of  ordinary  care 
to  have  anticipated  was  liable  to  result  in 
Injury  to  others,  then  he  is  Mable  for  any  In- 
jury proximately  resultliig  from  It,  although 
he  could  not  have  anticipated  the  i>artlcnlar 
Injury  which  did  happen.  Consegoencos 
which  follow  In  unbroken  sequence,  without 
an  Intervening  cause  from  the  original  neg- 
ligent act.  are  natural  and  proximate,  and  for 
such  consequences  the  original  wrongdoer 
Is  reaponsible,  even  though  he  could  not  have 
foreseen  the  particular  resnlte  which  did 
follow.  1  Sevan.  Neg-  97;  HIU  T.  Wlnsor. 
118  Mass.  261;  Smith  v.  Ballroad,  L.  B.  6 
CX  P.  14."  These  and  other  decisions  of  like 
import  from  courts  of  the  highest  authority 
show  that  the  position  contended  for  by  the  de- 
fendant  in  its  prayer  for  Instructions  on  the 
first  issue  cannot  t>e  sustained.  Tbe  Jury  have 
found  under  proper  Instructions  that  the 
defoidant  was  guilty  of  negligence  causing 
damage;  negligent  as  steted,  because  It 
permitted,  without  any  control,  a  car  to  run 
on  a  down  grade  into  the  mlllyard,  where 
it  was  llkdy  to,  and  did,  hurt  one  of  the 
employes  of  tbe  mills,  and  It  cannot  be  ex- 
cused because  the  employd,  being  In  an  un- 
e^MCted  and  unusual  position,  received  a 
greater  Injury  than  the  defendant  had  rea- 
apn  to  anticipate. 

Tbe  position  of  the  def^dant  on  the  ques- 
tion of  contributory  negligence  Is  likewise 
untenable.  The  intestate,  an  employft  of  the 
mills,  was  at  work  In  a  room,  the  door  of 
which  opened  In  12  feet  of  the  place  where 
tbe  killing  occurred.  He  had  gone  there,  no 
doubt,  for  blB  own  personal  convenloice,  and 
the  exlatli^  conditions  gave  little  or  no  In- 
dication that  his  temporary  position  would 
be  one  of  peril.  Tbe  cars  In  tbe  mlllyard 
were  stationary  and  scotched,  and  other  em- 
ployes were  at  work  In  them  at  the  time,  un- 
loading cotton  seed.  The  circumstances  did 
not  require  the  intestate  to  anticipate  that  the 
defendant  company.  In  disregard  of  Ita  duty, 
would  recklessly  turn  a  car  loose  m  a  down 


grade,  which  would  nm  Into  tbe  yard,  drive 
the  stationary  cars  from  their  posltltm,  and 
crush  out  his  Ufa  Tbe  charge  of  the  court. 
In  leaving  It  to  tbe  Jury  to  determine  the 
Question  under  the  role  of  ordinary  care  ot 
a  prudent  man,  was  as  favorable  as  the 
defendant  bad  a  rls^t  to  expect;  To  bt^d,  as 
requested  by  the  defendant,  that  the  Intestate 
was  guilty  of  cmtrlbntory  negligence  aa 
8  matter  of  law,  would  have  beoi  clearly 
erroneous. 

We  find  no  error  to  the  prejudice  of  tbe 
defendant  and  the  Judgment  below  la  af- 
firmed. 


HICKS  V.  HIOKS  et  al. 

(Supreme  Court  of  North  Carolina.  Oct  9, 
1906.) 

1.  WrranssEs— BxAXiRATioN— FoBu  ov  Quaa- 

TIONS. 

The  oHnpetency  (tf  evidence  Is  to  be  deter- 
mined by  the  subBtance  of  tbe  wltoess*  answer, 
rather  than  by  the  form  of  tbe  intenogatory. 

2.  Saux — Oompetkhot — Wii»— CJommuniox- 
tioh  WITH  Husband. 

Id  a  proceeding  by  a  widow  to  recover  dower 
the  was  not  necessanly  incompetent  to  testify 
whether  she  left  her  husband's  home  prior  to 
hU  death  of  her  own  volition,  or  by  reason  ut 
cruel  and  Inhuman  treatment  amonntlng  to  oun- 
palaion,  under  Revival  1906, 1  1631,  prohibiting 
a  wife  from  tesdfring  with  reference  to  a  per- 
sonal transactlui  or  oommnnlcation  with  aa 
hnBband. 

[Ed.  Note.— For  cases  in  point,  see  vol  60, 
Oent  Dig.  WltneBses,  »  T37-739,  748.] 

S.  Dowxa— Bab— Abanoonhxht  or  Husbaiid 

— EVIDBNOS. 

Under  tbe  statute  providing  that  abandon- 
ment of  the  huslmnd  which  la  willfol  and  with- 
out Just  cause,  conthmed  to  the  time  of  bib 
death,  shall  oonstltate  a  bar  to  the  wife's  dower, 
evidence  as  to  whether  plaintlif  in  a  inlt  for 
dower  left  her  hosband's  home  of  her  own  vo- 
lition, or  b7  reason  of  cruel  and  Inhuman  treat- 
ment, which  by  law  woald  constitute  compul- 
Blon,  was  admiBsible. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Gent  Dig.  Dower,  H  100,  286,  301.] 

4.  Tbial— BxoBpnoR  or  Bvidbnob  — Objxo- 

TIONS— OfPEB  to  PBOVE. 

Where  a  question  was  objected  to,  and  the 
answer  might  or  might  not  be  competent,  tbe 
court  should  call  on  counsel  to  state  what  he  ex- 
pected to  prove,  or  learn  the  answer  of  the  wit- 
nesses In  the  absence  of  toe  Jury  betoxe  exclud- 
ing the  question. 

[Dd.  Note. — ^For  casea  In  point,  sss  vol.  46. 
Cent  Dig.  Trial,  H  11&-119.] 

Appeal  from  Superior  Court,  Wate  Ooan- 
ty;  Ward,  Judge, 

Proceedings  Ammie  Hicks  against  T.  IL 
Hicks  and  othm  for  dower.  From  a  Judg- 
ment In  favor  of  defendanta,  peUtloner  ap- 
peals. Reversed,  and  a  new  trial  ordered. 

It  was  admitted  that  tbe  plaintiff  Is  tbe 
widow  of  Jos^b  Hi<±s,  who  owned  tbe  land 
described  in  the  complatot,  and  is  entitled  to 
dower,  naiess  she  had  willfully  and  without 
Just  cause  or  excuse  abandoned  her  husband, 
and  was  not  living  with  him  at  the  time 
of  his  death,  thla  being  the  defease  set  op 
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In  tbe  answer.  Tbe  following  Issue  was  sub- 
mitted to  the  Jury:  "Did  tbe  plaintiff  will- 
fully and  without  Just  cause  abandon  ber 
hnsband,  Joseph  HIdu,  and  refuse  to  live 
with  him,  as  alleged  in  tbe  answerr*  Tbe 
Jury  answered  tbe  issue  "Tes,"  Plaintiff 
sdmltted  that  she  was  not  llTins  with  her 
fausband  when  be  died,  but  she  alleged  that 
she  left  him  because  he  treated  ber  cruelly, 
and  offered  such  Indignities  to  ber  iwrson 
as  to  render  ber  condition  Intolerable  and 
her  life  burdensome,  and  that  he  had  falsely 
charged  ber  with  Infidelity.  There  was  testi- 
mony on  tbe  part  of  the  defendant  tending 
to  show  that  the  plaintiff  of  tier  own  will 
abandoned  ber  husband  without  any  lawful 
excuse.  The  defendant's  proof  tended  to 
show  that  they  had  lived  together  10  years 
and  bad  one  child  who  Is  now  8  years  old 
and  that  plaintiff's  character  Is  good.  It 
was  admitted  at  tbe  trial  that  she  la  and 
always  bad  been  a  virtuous  woman.  The 
plaintiff's  counsel  proposed  to  ask  tbe  wit- 
ness, C.  W.  Horton,  what  he  bad  heard  Hicks 
say  about  his  wife's  character,  tbe  witness 
stating  that  he  had  not  told  her  about  it 
On  objection,  tbe  testimony  was  excluded. 
It  was  In  evidence  that  Hlcka  had  told  his 
wife  to  leave  their  yard  and  threatened,  if 
she  did  not  go,  to  shoot  her.  She  used  some 
offawtve  language,  and  seemed  not  to  be 
afraid  of  him.  Plaintiff's  counsel  also  pro- 
posed to  ask  the  plaintiff,  who  testified  in 
her  own  behalf,  the  following  question:  "Did 
yon  leave  blm  (her  husband)  of  your  own 
volition?"  Defendant  objected,  and  the 
question  was  ruled  out  There  was  no  objec- 
tion to  the  charge  of  the  court  Plaintiff 
moved  for  a  new  trial  upon  exceptitms  taken 
to  the  exclusion  of  testimony.  Motion  over- 
ruled.  Judgment  and  appeal  by  plaintiff. 

B.  H.  BaWe  and  F.  S.  Spruill,  for  appQl- 
lant   W.  N.  Jones,  for  appellees. 

WAIVES,  J.  (after  stathig  tbe  case).  The 
oonrt  erred  In  excluding  the  question  put  to 
the  plaintiff  by  ber  counsel  while  testifying 
in  her  own  behalf.  Tbe  competency  of  evi- 
dence is  determined  by  tbe  substance  of  the 
witness'  answer  rather  than  by  tbe  form  of 
tbe  interrogatory.  Sumner  v.  Candler,  86 
N.  C.  71.  Whether  the  plaintiff  left  ber 
husband's  home  of  her  own  volition,  or  by 
reason  of  what  the  law  will  recognize  as 
oompnlslon.  Is  an  Inquiry  that  does  not  neces- 
sarily Involve  a  transaction  or  communica- 
tion with  her  husband  which  dlsquallfles  ber 
vaOex  Bevlsal  1906,  }  1631,  formerly  Code,  S 
SOa  She  may  have  left  for  valid  reasons 
not  arising  oat  of  any  dealing  with  her  hns- 
buid.  It  cannot  be  seen,  on  the  face  of  the 
qnesUiMi,  that  the  plaintiff  was  Induced  to 
leave  only  1^  what  ber  husband  may  have 
said  or  done  In  Tbompscm  t.  Onley.  96  N. 
C.  8, 1  S.  E.  620,  this  court  held  to  be  compe- 
tent a  question  ndwtantlally  similar  to  tbls 
<mei  It  la  there  suggested  tbat  the  party 
objecting  to  It;  ooold      a  preliminary  ex- 


amination have  ascertained  If  tbe  wltnees  In- 
tended to  refer  to  a  personal  tratisaction  or 
commnnlcation  with  a  party  then  deceased. 
We  add  tbat  tbe  judge  here  could  have 
called  upon  tbe  counsel  to  state  what  he  ex- 
pected to  prove  and  thus  have  elicited  the  re- 
quired information  or  be  oould  have  direct- 
ed the  jury  to  retire  until  It  was  learned  what 
the  witness  would  say  and  hi  that  way  not 
prejudice  either  side.  Any  one  of  tbe  sug- 
gested methods  of  Inquiry,  would  be  in  ac- 
cordance with  approved  practice.  Bikes  v. 
Parker,  05  N.  a  232;  Fertilizer  Co  v.  Eippy, 
123  N.  C.  6S6.  81  S.  E.  879.  This  case  U 
not  like  Davidson  v.  Bardin,  189  N.  C.  1,  01 
B.  B.  779,  and  Stocks  v.  Gannon,  189  N.  C. 
60,  61  S.  B.  802  cited  by  the  defendant's 
counsel,  for  In  each  of  them  It  appeared  from 
the  very  nature  of  tbe  question  that  It  could 
not  ponlbly  be  answered  without  speaking 
of  a  transaction  or  communication  with  the 
deceased.  Nor  is  it  like  Peoples  v.  Maxwell, 
64  N.  a  818,  March  v.  Verble,  79  N.  C.  19, 
Ducker  v.  Wbltson,  112  N.  a  44,  16  S.  B. 
Si4,  and  cases  of  a  similar  kind  which  were 
cited  by  tbe  plaintiff's  counsel,  for  tbere  It 
was  perfectly  clear  that  no  transaction  or 
communication  with  the  deceased  was  called 
tor,  but  something  very  different  from  It  was 
the  object  of  tbe  proof,  such  as  sanity,  In- 
solvraiGy,  handwriting,  and  the  like.  Tbe  pro- 
posed evidence  was  relevant  as  tbe  statute 
provides  tbat  abandonment  of  the  husband 
which  Is  willful  and  without  Just  cause  and 
refusal  to  live  with  him  followed  by  separa- 
tion continued  to  tbe  time  of  his  death,  shall 
constitute  a  bar  to  the  right  of  dower.  Tbat 
Uie  plaintiff  did  not  leave  ber  husband's  home 
of  ber  own  volition.  If  she  can  establish 
the  fact  by  competent  proof,  should  certainly 
be  considered  by  the  jury  upon  the  issue 
framed  under  that  provision  of  tbe  statute. 
What  tbe  witness  will  say,  and  whether  she 
Is  qualified  under  Bevlsal  1906,  i  1631,  to 
speak  of  all  or  any  of  tbe  matters  that  may 
be  within  tbe  full  scope  of  tbe  proposed 
inquiry,  we  do  not  know,  and,  therefore, 
we  are  now  unable  to  decide  as  to  tbe  extent 
of  her  competency  and  must  leave  the  quee- 
tion  with  the  presiding  judge  to  pass  upm, 
when  the  facts  are  all  disclosed. 

The  question  put  to  tbe  witness,  Horton, 
is  rather  Indefinite  In  form  and  we  can  only 
conjecture  as  to  what  was  intended  to  be 
proved.  If  the  husband  made  what  turns  out 
to  be  a  false  accusation  against  his  wife,  and 
one  very  degrading  to  ber  and  wlilcb  ought  to 
have  been  humiliating  to  him,  it  perhaps 
might  be  competent  and  relevant  as  a  cl^ 
cnmstance  showing  the  state  of  his  temper 
and  disposition  towards  her,  or  bis  animosity, 
to  be  considered  tbe  jury  in  connection 
witii  tbe  evldskoe  introduced  by  the  plaintiff 
tbat  be  had  driven  her  from  tbe  yard.  It 
might  have  a  tendency  to  ebow  why  be  ^d 
It  and  as  to  who  was  the  aggressor  in  this 
most  unfortunate  affair.  Tbat  his  anger  and 
reeentment  would  be  aroused  If  be  believed 
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the  truth  of  what  he  had  nttered  against  her, 
can  hardly  be  denied,  and  If  he  did  not  be- 
lieve it,  he  evinced  an  ntter  dlar^ard  for  the 
duty  of  protection  he  had  promised  and  that 
be  owed  to  her,  to  say  the  least  of  It,  which 
waa  likely  to  result  in  domestic  Infelicity 
and  a  marital  breach  sooner  or  later.  la 
either  view  of  such  testimony,  it  may  be  re< 
garded  as  furnishing  some  evidence  of  the 
motive  with  which  It  is  alleged  be  maltreated 
bo*.  If  It  la  sot  a  circumstance  to  show  that 
the  Terston  of  their  separation,  as  given  by 
her  witnesses,  Is  the  true  one.  The  question 
Is  so  generally  and  vaguely  worded,  though, 
that  we  cannot  pass  definitely  upon  Its  com- 
petency or  relevancy. 

We  order  a  new  trial,  because  the  court 
excluded  the  Question  propounded  to  the 
plaintiff  berselt 

New  triaL 


BROWN  el  ni.  v.  SOUTHERLAND  et  ux. 

(Supreme  Court  of  North  Carolina.  Oct  8, 
1906.) 

1.  JUSTTCBS    or    THK  PBACB— JUBISDTCTIon — 

AcnoKS  iNvoLvina  Title  to  Land. 

Under  Const  art.  4,  8  27,  and  Reviaal  of 
1905.  {  1419,  cooferrlQg  juriadiction  on  justices 
of  the  peace  in  civil  actions  when  the  sum 
demanded  does  not  exceed  $200,  and  the  title 
to  land  is  not  in  controversy,  a  justice  has  no 
jurisdiction  of  an  action  for  damages,  in  a  sum 
less  than  $200,  for  breach  of  covenant  of  war- 
ranty, where  defendants  set  up  an  equitable 
defense  that  the  land  of  which  it  was  alleged 
they  were  not  weHaed  was  Included  in  the  deed 
by  mistake. 

[Ed  Note.— For  cases  In  pohit  see  voL  31, 
Celt.  Dig.  Justices  of  the  Peace,  f  9S.1 

2.  Samb  —  Apfeaxi  —  Pbesuuptions— Maitebs 
Not  Shown  bt  Record. 

Revisit]  of  1905,  S  1424,  provides  that  when 
an  action  tiefore  a  justice  Is  dismissed  on  answer 
and  proof  by  defendant  that  the  title  to  realty 
is  In  controversy,  plaintiff  may  prosecute  the  ac- 
tion In  tlie  superior  court,  and  defendant  may 
not  deny  the  jurisdiction  by  an  answer  contra- 
dictlcfc  his  answer  In  the  Justice's  court.  Held, 
that  where,  on  appeal  from  a  judgment  of  the 
anperior  court  in  such  a  case.  It  does  not  appear 
that  a  previous  similar  action  before  a  justice 
was  dismissed  on  answer  and  proof  by  defendant 
that  the  title  to  realty  was  involve^  such  fact 
cannot  be  Inferred. 

Appeal  from  Superior  Court;  Wayne  Conn- 
ty ;  Webb,  Judge. 

Action  Iqr  B.  Q.  Brown  and  wife  against 
R.  B.  Souttaerland  and  wife  to  recover  for 
breach  of  warranty.  Fiom  a  Judgment  dis- 
missing the  suit,  the  plaintiffs  appeal.  Be- 
versed. 

Plaintiffs  sued  In  the  superior  court  al- 
leging that  defendants  conveyed  to  them  cer- 
tain lands  by  deed  "with  full  covenants  of 
seisin,  agatrat  incumbrances,  and  with  gen- 
eral warranty";  that  defendants  were  not 
seised  of  a  portion  of  the  lands  conveyed, 
and  that,  by  reason  thereof,  there  was  a 
breach  of  said  covenant  of  seisin  whereby 
they  had  sustained  damage  to  the  amount  of 
$57.68,  wherefore  they  demanded  judgment. 


eto.  Defendants  admitted  the  execution  of 
the  deed  and  denied  that  there  was  any 
breach  of  the  covenant  of  seisin,  except  as 
set  forth  In  the  affirmative  matter  set  up 
In  the  answer.  Defendants,  for  a  further  de- 
fense, say  that  the  land,  In  resx>ect  to  which 
they  had  no  seisin,  was  Included  In  the  deed 
by  mistake  of  the  draftsman.  That  plaintiffs 
contracted  to  purchase  certain  land  and  that 
when  the  deed  was  prepared  the  draftsman 
followed  a  survey  wbldi  was  furnished  him 
and,  by  mistake.  Included  In  the  description 
the  land  In  controversy.  When  the  cause 
came  on  for  trial  defendants  moved  the  court 
to  dismiss  the  action  for  that  the  court  had 
no  Jurisdiction,  the  amount  demanded  being 
less  than  $200.  His  honor  being  of  the  opin- 
ion tiiat  upon  the  pleadings  the  title  to  land 
was  not  in  controTerv,  granted  the  motion. 
PlaintUb  excepted  and  appealed. 

A.  8.  Orady  and  W.  O.  Munroe,  Cor  wpel- 
lants.  F.  R.  Cooper,  for  appellees. 

CONNOR,  J.    (after  stating  the  case). 
Counsel  concede  that  the  exact  point  pre- 
sented by  the  appeal  bas  not  been  befinre  this 
court  The  solutitm  of  the  Question  depends 
upon  the  construction  of  the  Constitution, 
art  4,  I  27.   "The  several  Justices  of  the 
peace  shall  have  jurisdlctkm   *   *    *  of 
cIvU  actions  ftinnded  on  contract,  wher^  tlie 
sum  demanded  shall  not  exceed  two  hundred 
dollars,  and  wfiereln  iha  title  to  real  estate 
shall  not  be  in  oontroversy."  See,  also,  Re- 
viaal of  1905,  1  1419.  This  section,  when  an- 
alysed, confers  Jurisdiction  on  Justices  in  ac- 
tions "founded  on  contract'*  wbweln:  (1) 
The  sum  demanded  shall  not  exceed  $200; 
and  (2)  the  title  to  real  estate  shall  sot  be 
In  controTersy.  Here  tbe  sum  demanded  la 
within  the  Jurisdiction  of  tbe  Justice,  bat 
plaintiffs  say  that  the  Jurisdiction  Is  not 
given  because  the  title  to  land  Is  In  contro- 
versy. That  upon  tbe  pleadings.  It  la  mani- 
fest that  the  Issue  raised— tbe  alleged  breacb 
of  the  covKiant  of  seisin — Involves  the  In- 
quiry whether  the  d^Midants  were  seised; 
that  la,  bad  title  to  tbe  land  courted  in  the 
deed.   Defendants  say  that  the  answer  ad- 
mits that  tiiey  bad  no  title,  therefore  there 
was  nothing  to  try.  This  position  eliminates 
the  defense  that  the  land  was  Included  In 
the  deed  by  the  mistake  of  tbe  draftsman, 
and  presents  the  question  upon  the  allegation 
and  denial  In  respect  to  the  breach  of  the 
covenant   The  answer  admits  that  the  deed, 
as  written,  covers  and  Includes  the  land  In 
controversy.   It  Is  true  that  In  their  further 
defense  defendants  admit  that  they  had  no 
such  land.   Tbe  test  by  which  Jurisdiction  la 
fixed,  when  tbe  motion  to  dismiss  Is  made 
upon  the  complaint.  Is  whether,  from  the  al- 
legations of  fact,  the  "amount  In  dispute"  is 
more  or  less  than  $200.  Froellch  v.  Express 
Co.,  67  N.  C.  1.    This  court  has  uulformly 
held  that  when  the  sum  demanded  In  good 
faith  Is  in  excess  of  $200  the  Jurisdiction 
Is  not  ousted  by  the  reduction  of  the  amount 
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t7  fallnre  of  proof.  Martin  t.  Goode,  111  N. 
a  2S8, 16  8.  E.  232.  S2  Am.  St.  Rep.  799,  la 
whkh  the  decided  cases  are  cited.  Sloan  t. 
B.  B.,  126  N.  a  488,  S6  S.  E.  21.  Applying 
die  same  test  liere.  It  la  clear  that  the  coBh 
pUlnt  alleges  a  state  of  facts  which,  If  true, 
InTotTSi  the  title  to  land.  Def^tdaoti,  by 
morlDg  to  dlamlsa  on  the  pleadings,  cannot 
out  the  jorlsdlctlon,  provided  the  complaint 
seti  fi»th  facts  which  present  a  case  in 
Ttilcb  the  title  to  real  estate  la  In  controrerv- 
Hie  fiict.  If  It  be  conceded,  that  the  answer 
admlte  the  plaintiff^  right  to  recover,  cannot 
affect  the  queaUon  fif  jurisdiction,  ^e  de- 
fendants do  not  admit  that  plalntlffB  are  en- 
titled to  recover;  on  Uie  ctmtrary,  they  set 
op  an  eqnltable  defense  that  the  land  was 
tncloded  In  the  deed  by  mistake.  If  they 
iboold  succeed  in  estaMlshing  this  defense, 
ct  coarse  the  plalntlfE  woald  not  be  mtltled 
to  recover.  elUier  upon  the  ground  that  the 
deed  would  be  corrected  and  thereby  the 
land.  In  respect  to  which  there  la  a  breach 
of  the  cDvaumt,  ellnilnated,  or  the  plaintiff 
would  take  tmly  nominal  damages.  It  was 
tbe  evlduit  purpose  of  the  framera  of  the 
CoBstltDtlont  while  enlarging  the  larlsdlctlon 
<tf  the  jnstices  of  the  peace  In  respect  to  the 
mm  demanded,  to  exclude  from  their  Juris- 
dlcthm  tbe  trial  of  title  to  real  estate.  We 
can  readily  see  that,  In  actions  for  breach  of 
corenants.  It  would  be  almost  Impossible  to 
avoid  the  trial  of  Issues  Involving  such  title. 
Tlie  VH7  matter  In  controversy  here  Is  wheth- 
er the  defendants  were  seised  of  the  land  con- 
T^ed,  thus  preaeutittg;  necessarily,  tbe  Ques- 
tkm  ol  title  and  theretiy  ousting  the  Jurla- 
dlctkm  of  the  Justice.  It  will  be  observed 
that  the  statute  further  provides  that,  if 
tbe  question  of  title  Is  not  raised  upon  the 
pleadings;  but  shall  appear  to  the  justice, 
"m  the  trial,*'  to  be  In  controversy,  he  shall 
dismiss  tbe  action.  We  are  of  the  opinion 
that  his  honor  was  in  error  In  granting  tbe 
motion  to  dlamlsa.  In  the  case  of  Temple- 
ton  V.  Summers,  71  N.  0.  268,  cited  by  de- 
fendants, it  was  manifest  that  the  title  to 
land  was  not  involved  and  what  Is  said  there 
does  not  conflict  with  our  conclusion.  Plain- 
tiffs call  oar  attention  to  the  fact  that  the 
case  on  appeal  states  that  an  action  between 
the  same  parties  on  the  same  subject-matter 
had  been  dismissed  before  a  justice  of  the 
peace  of  Sampson  county,  therdg:^  invt^ng 
the  provisions  of  section  1424  of  the  Re- 
vlsal  of  1900.  which  provides:  "When  an 
action  before  a  justice  Is  dismissed  upon 
answer,  and  proof  by  the  defendant  that  the 
title  to  real  estate  Is  In  controversy  In  the 
case,  the  plaintiff  may  prosecute  an  action  for 
the  same  cause  In  the  superior  court  and  the 
d^endant  sfaall  not  be  permitted,  in  that 
court,  to  deny  the  jurisdiction  by  an  answer 
nnlradlctlng  his  answer  In  the  justice's 
court."  Defendant  Insist  that  plaintlfts  can- 
not take  advantage  of  this  section  because 
the  judgment  dismissing  the  action  by  the 
Jutlce  was  not  pleaded.    Without  passing 


upon  that  question.  It  Is  sufficient  to  say  titat 
It  does  not  appear  that  the  action  was  dis- 
missed "upon  answer  and  proof  by  the  de- 
fendant that  tbe  title  to  real  estate  was  In 
controversy"  and  this  cannot  be  Inferred. 

Judgment  dismissing  the  action  must  be 
revwsed. 


8I0WALD  V.  OITZ  BANK  et  aL 

(Supremo  Court  of  Sooth  OaroUna.  July  4. 
190a) 

Barks  and  Bankino— Neoliobnoi  or  Om- 
CEBs— Action  bt  Btoceholdeb- 

Where  a  stockholder  sued  the  preiideot  and 
directors  of  a  bank  for  nMligence  In  coadnd^ 
ing  the  bulneas  of  tin  bank,  it  was  not  neces- 
sary to  allege  what  particular  Iosb  was  occa- 
sioned by  the  neKllgence  of  a  particular  officer, 
or  to  state  who  were  on  the  managing  board 
at  the  tlmo  of  the  partleular  loos,  or  to  al* 
Isge  all  tbe  losses  complained  of. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  Prince,  Judge. 

Action  by  Lucy  M.  Slgwald  against  the 
City  Bank  and  others.  Prom  an  order  re- 
quiring plaintiff  to  amend  her  complaint,  she 
appeals.  Reversed. 

Gills  0.  Graydon,  for  appellant.  Shep- 
perds,  Orier  &  Park,  for  respond^t. 

GARY.  A.  J.  This  la  an  appeal  from  an 
order  requiring  the  plaintiff  to  make  her 
complaint  definite  and  certain.  That  portion 
of  tbe  order  which  is  necessary  to  under- 
stand the  questions  Involved  Is  as  follows: 
**I  am  clearly  of  tbe  opinion  that  the  com- 
plaint is  so  indefinite  and  uncertein*  lliat  the 
precise  nature  of  the  charge  is  not  apparent, 
and  that  the  court  should  require  tiie  plead- 
ings to  be  made  more  definite  and  cwteln 
by  amendment:  No  (me  abonld  be  brought 
into  court  Vithout  hetag  fully  advised  con- 
cerning the  charges  made  against  him,  and 
this,  whether  It  be  In  a  court  of  law  or  in  a 
court  of  equity.  If  It  Is  claimed  that  on  ac- 
count of  n^llgence  certefn  losses  have  been 
suBtelned.  then  certelniy  the  party  charged 
has  a  right  to  require  a  statement  of  the 
facts  upon  which  sndi  charge  of  n^Ilgoice 
Is  predicated.  A  general  allegation  of  neg- 
ligence will  not  do,  because  a  defendant  Is 
not  advised  what  he  may  be  required  to 
meet  In  the  proof,  and  cannot  possibly  frame 
an  Inttillgent  answer.  This  Is  not  an  open 
question  in  this  state,  and  both  tm  reason 
and  authority  the  courts  always  require  a 
complaint  which  deala  in  mere  generalities 
to  specify  the  particular  acts  of  negllgnice 
Intended  to  be  relied  on.  This  complaint 
diarges  that  every  director  named  as  de- 
fendant from  the  b^innlng  to  tbe  last  are 
jointly  and  severally  liable  and  demands 
jndgm«it  agaliuit  them  all.  Now  It  appears 
from  the  complaint  that  all  of  than  were  not 
directors  from  the  beginning;  and  that  differ- 
ent persona,  at  different  times,  have  composed 
the  board  of  directors,  some  of  whom  are 
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before  the  coort  and  some  of  whom  are  not 
It  cannot  be  contended  that  a  director  is 
liable  for  losses  which  occurred  before  be 
had  any  connection  whaterer  with  the  cor- 
poration or  before  he  was  a  member  of  the 
managing  board.  The  liability  of  these  de- 
fendants is  not  one  and  the  same.  It  ap- 
pears upon  the  face  of  the  complaint  that 
some  of  the  alleged  acts  of  n^llgeuce,  In  the 
very  nature  of  the  case,  must  have  been  com- 
mitted by  some  of  the  defendants  at  a  time 
when  others  were  not  members  of  the  board 
of  directors.  The  alleged  liability  1b  not  tor 
a  definite  and  fixed  snm.  The  basis  of  their 
alleged  liability  Is  negligent  discharge  of 
official  duty,  and  some  did  not  hold  oflSce 
from  the  organization,  and  certainly  are  not 
and  cannot  be  equally  liable  or  equally  guilty 
with  others  who  were  directors  from  the  be- 
ginning. It  seems  to  me  on  all  fours  with 
Bulst  V.  Melchers,  44  S.  G.  46,  21  8.  B.  449. 
It  Is,  therefore,  ordered  and  adjudged :  That 
the  plaintiff  herein  be  and  hereby  is  required 
to  make  her  complaint  more  definite  and  cer- 
tain In  the  following  particulars,  to  wit: 
(1)  By  alleging  specifically  each  act  of  negli- 
gent or  omission  on  account  of  which  It  is 
sou^t  to  charge  the  defendants  or  either  of 
tJiem.  CO  By  alleging  spedflcally  what  par- 
ticular  loss  or  losses,  and  the  amount  there- 
of, were  oocaskmed  by  each  act  of  n^llgence 
or  omlsi^n,  or  If  sacb  loss  or  losses  were 
occasioned  1^  several  acts  ct  n^lgenca  or 
omission,  combined  and  concurring  with  each 
otttec  as  pnndmate  canseB,  so  state  and  al- 
lega  (3)  By  alleging  spedflcally  who  vere 
the  officers  and  directors  of  the  said  bank 
at  the  time  of  eacb  particular  act  or  acts 
of  negllgaice  or  omission  by  reason  of  which 
the  partlcniar  loss  or  losses  were  occasioned. 
(4)  By  alleging  spedflcally  who  Is  and  was 
responsible  for  eacb  partlcniar  loss  or  losses 
and  the  aaunmt  thereof." 
>  The  ezc^)tlons  assign  error  in  the  four 
particulars  in  wbldi  bis  honor,  the  drcult 
Judge,  ordered  the  complaint  to  be  amended. 

In  the  case  of  Bulst  t.  Melcbors,  44 
S.  (X  46,  21  S.  B.  449,  there  was  not  a 
motion  to  make  the  complaint  definite  and 
certain,  but  there  was  a  demurrer  to  the 
complaint  on  Oie  ground  that  It  did  not 
state  facts  snffldent  to  constltate  a  cause 
<tf  action.  In  that  Its  allegations  were  In- 
d^nlte.  This  court  ruled  that  such  de- 
fects did  not  render  the  anuplalnt  sub- 
ject to  a  demurrer,  but  that  the  remedy 
In  such  cases  was  1^  motion  to  make  It 
definite.  The  court,  however,  did  not  de- 
termine that  the  complaint  in  that  case 
was  subject  to  am^dment  upon  a  mDtl<ni 
to  make  definite  and  certeln  In  the  partic- 
ulars urged  upon  the  demurrer,  as  that  ques- 
tion was  not  before  the  court  We  do  not, 
therefore,  regard  that  case  as  conclusiTS  of 
the  question  under  consideration. 

In  Encyc;  of  PL  &  Pr.  97,  98,  it  Is  said : 
"It  is  necessary  In  order  to  obtain  the  eq- 


uitable remedy  of  accounting  that  a  plain 
case  be  made  in  the  bill  or  complaint  But 
the  courts  are  liberal  In  their  construction 
of  pleadings  for  an  accounting,  and  the 
bill  or  complaint  will  be  upheld  If  the  al- 
legations solffitantlally  make  out  a  case.** 
"A  bill  for  an  account  must  show  by  spedflc 
allegations  that  there  was  a  fiduciary  re- 
lation between  the  parties  or  that  the  ac- 
count la  80  complicated  that  it  cannot  con- 
veniently be  teken  in  an  action  at  law.  But 
no  auction  beyond  those  which  estebllsb 
the  fiduciary  relation  or  tbe  complicated 
state  of  the  account  is  necessary."  In  a 
note  on  page  97  we  find  the  following: 
"The  mere  fact  that  Items  are  not  sped  fled 
does  not  preclude  the  allowance  of  them  In 
the  settlement  of  the  account" 

In  1  Cyc  436,  437,  the  rule  is  thus  dearly 
end  succinctly  stated :  "The  bill  must  state 
the  facts  upon  which  complainant  Is  en- 
titled to  call  upon  defendants  to  render  an 
account,  and  which  make  defendante  liable 
to  do  so.  But  It  Is  sufiSdent  to  show  tbe 
relation  of  the  parties  which  entitles  com- 
plainant to  the  relief  and  a  general  state- 
ment of  the  matters  pertaining  to  which 
the  account  is  sought  will  be  sufficient 
The  items  of  the  account  need  not  be  stat- 
ed, and  where  the  Issues  Involve  a  general 
accounting  the  evidence  need  not  be  con- 
fined to  the  dalms  set  up  1^  dther  party." 
See  Devereaux  t.  McOrady,  46  S.  a  133. 
24  S.  B.  77. 

When,  as  in  this  case,  there  are  num- 
erous quasi  trustees,  and  the  accounts  are 
ccnnplex,  It  is  difficult  to  ascertain  until 
the  accounting  the  partlcniar  acta  for  which 
each  of  tbe  defendante  Is  accountable  or 
the  proportions  In  which  th^  are  liable. 
The  object  of  the  accounting  Is  to  determine 
these  facte,  and  the  law  does  not  require 
that  they  should  be  alleged  In  the  com- 
plaint with  particularity,  as  this  would  fre- 
quently be  Impossible,  and  would  tend  to 
dispense  with  the  necessity  for  a  resort  to 
the  equitable  powers  of  the  court 

It  is  the  Judgmoit  of  tills  court  that  tbe 
order  of  tbe  drcult  court  be  tereraed. 


OAIN  v.  DALY  et  al. 

Supreme  Court  of  South  Carolina.  July  9, 
1900.) 

1.  iRJuiTcnon— BmoBOKHSinr  or  Qbdiihai. 
Law. 

That  the  enforcement  of  a  valid  criminal 
law  would  materially  Injure  plaintiff's  business 
or  property  is  no  ground  tar  egultable  Inter- 
ference. 

TBd.  Note. — For  cases  In  point,  see  vol.  27, 
Cent  Dig.  InJunctiOD,  H  17^  179.] 

2.  Sauk. 

Where  a  statute  la  dearly  vdd  and  Ir- 
reparable injury  to  property  muht  tcralt  from 
Its  enforcematt,  prosecutlMi  thereunder  may 
be  enjoined. 

[Ed.  Note^For  cases  in  point  see  voL  27, 
Cent  Dig.  Injunction,  M  17S,  178J 
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&  SUKDAT— BKPKAI,   OT   BlTNDAT  ItAW- 

Or.  Code  1902,  |  001.  proTidlos  that  oo 
person  BbaU  «xpoee  to  lale  any  gooais  whatao- 
ever  on  the  Lord's  Da^t  ia  not  repealed  by 
MMiDMr  or  Iv  ImpUcatliHi. 
4.  iNJunonon— OBnoHAL  PiosEOtmon. 

A  proeeentlon  under  a  valid  law  win  not 
be  restrained  becaiue  tbe  atatnto  it  not  vitoroad 
asainat  eome  violators, 

[Bd.  Note.— For  caeee  In  point,  tee  toL.  27, 
Cent  Dig.  Injunction.  H  17S,  178.] 

Bh  SiniDAT— IiuoAL  Balks. 

CV.  Code  1902,  I  001,  forbidding  Mle,  or 
exposing  for  sale  of  goods  on  Sunday,  appUM 
to  slot  xruLchines  aatomatlcally  rending  warea. 
tt.  MuniCFAI.  COBPOBATIOlia— Lioiubcs— OON- 

mcT  WITH  Statute. 

The  fact  that  a  peraon  received  a  license 
to  opentn  slot  machine  from  a  city  does  not 
antfaorize  their  va*  on  Stuiday  In  T«datl«t  (rf 
a  state  law. 

rEd.  Note. — ^Tor  cases  In  point,  see  vol.  86, 
Cent.  Dig.  Mnniclpal  Oorporatloni,  |g  1311- 
1314;  ToL  32,  Gent.  Dig.  License,  S  70.] 

Action  by  B.  D.  Cain  against  Owen  Daly 
and  o13iw&  DlanUsMd. 

F.  O.  ISpmpUii^  for  pltlntlS.  Allai  J. 
Green,  for  defendanta. 

JONBS,  J.  Thla  la  a  complaint  In  the 
orlslnal  JnrladlctUn.  of  tbla  court  for  an  In- 
jimetlrato  restrain  the  prosecntlon  of  plain- 
tilt  f violation  of  sectifm  SOI  of  tbe  Orim- 
Inal  Code  of  1902,  whidi  declares  that  "no 
peimm  or  posons  whatsoever  shall  public- 
ly ci7f  diow  forth  or  expose  to  sale,  any 
vans,  merphanaise,  fml^  herbs,  goods  or 
chattels  vbatsoerv,  npcm  the  Lord's  Day. 
or  any  part  thereof,  upon  pain  that  every 
person  so  offending  shall  forf^t  the  same 
goods  so  cried,  cr  slunred  forth  or  exposed 
f«  sale^"  Tbe  defendants  are  the  dilef  of 
poUce  ud  two  policemto,  the  mayor  and 
other  members  of  the  board  of  police  com- 
mlsalcmCTs  and  the  recorder,  who  are 
officen  of  the  dty  of  Columbia,  and  two 
magistrates  of  the  state  located  In  said 
dty.  Tb»  plaintiff  is  engaged  in  the  busl- 
ness  of  operating  and  leasing  and  selling 
Oie  Doremns  Vending  Machine  withhi  the 
states  of  South  Carolina  and  North  Caro- 
lina, with  headauarters  at  Golombia.  S. 
C  where  after  procuring  a  license  he 
Installed  and  <q>eTated  a  nnmbw  of  said 
maChlnea.  The  Doremus  Vending  Machine 
ia  described  as  a  samll  receptacle  for  wares 
about  18  Indies  In  bel|^  6  Inches  in  width 
and  6  inches  In  6es^  with  two  locks,  one 
to  attach  the  machine  to  a  table  or  stand, 
and  another  to  open  the  drawers  for  the 
goods  and  mon^;  that  it  is  operated  by 
placing  a  coin  In  a  dot  and  raising  a  lever, 
and  tbe  mechanism  Is  such  that  if  the  proper 
cofai  Is  so  placed,  an  article  of  mercbendls^ 
wUdi  can  be  plainly  seen,  vrlll  be  ejected 
therefrom.  The  waree  in  this  case  were 
diewlng  gum  and  dgars.  ^Hie  vending  ma- 
cblnes  bdng  operated  <n  Sundays  prosecutlooa 
were  begun  F^mary  27,  1906,  against  tbe 
plaintiff  under  the  Oltf  Ordinances,  ||  880 
and  8S1,  relatliqe  to  keeping  open  a  sh^  or 


store  f<ff  tba  transaeUoi  of  bnsbiess  on  the 
Sabbafii  Day,  and  public  wwklng  on  the 
Sabbath  Day  except  In  cases  of  smergem?. 
Plaintiff  was  found  guU^  by  recordn's 
court  and  fined,  but  on  appeal  to  fbe  court 
of  general  sessions  the  Judgment  was  re- 
versed, Mardi  8,  1006,  and  phUntiff  dis- 
charged. After  tills  plaintiff  purdiased  and 
installed  more  of  the  machines,  and  on 
A^I  8,  1906,  warrants  w«e  Issued  before 
the  renndar  toe  a  forfdtnre  ia  the  wares 
In  41  of  said  madilnes,  under  the  datato 
quoted  abovew  Tht  cases  were  transferred 
to  Maglstrato  Moorman,  and  Judgment  was 
rendered  In  one  case  declaring  forfeiture 
of  the  good%  and  appeal  was  taken  there- 
from to  the  court  of  general  sessltms,  and 
pending  tills  appeal  the  other  eases  were 
c(Hitinued.  Thereafter  the  machines  were 
installed  again,  and  on  April  IS,  1906,  war- 
rants were  again  issued  and  the  goods 
seised.  One  Of  tban  cases  was  tried  and 
the  goods  declared  forfdted,  and  tiie  other 
cases  were  contlnned  pending  appeal  to  the 
court  of  general  sessions. 

The  complaint  alleges  oa  informatira  and 
belief  that  It  is  the  Intenticm  of  tiie  defend- 
antt  to  cwDtinne  to  take  his  goods  when- 
Bvee  they  are  found  In  said  machfaies  on 
Sunday,  and  to  continue  to  harass  falm  witii 
prosecutions  and  snlts  for  forfdtnre  of  the 
said  goods,  and  to  Interfne  witii  his  busi- 
ness, rqwesaittng  an  investment  of  several 
thousand  dollars,  and  that  if  required  to 
await  the  determlnati<m  of  said  appeals  In 
the  lower  courts  he  will  suffer  Irreparable 
loss;  that  the  nature  of  plalntifTs  business 
and  cottstmcUon  of  the  machines  Is  sndi 
that  to  stop  tii^  on  Sunday  would  require 
him  to  take  in  all  the  machines  on  Satur- 
day and  place  them  In  fhdr  aecnstomed 
places  on  Monday,  thereby  losing  tiie  use 
of  them  for  a  greater  part  of  each  of  tiiese 
days  and  causing  expense  such  as  to 
materially  Injure  and  perhaps  destroy  the 
plaintiff's  buslneMk  TbB  complaint  furtiier 
alleges  that  numerous  persons  and  corpora- 
tions within  the  dty  of  Columbia  opoily 
violate  the  sections  of  the  Code  referring 
to  the  obsOTvance  of  the  Sabbath,  and  so 
far  as  the  plaintiff  is  lnf<»med  and  bdleves 
no  one  has  for  a  long  time  been  arrested 
«r  Interfered  with  In  any  way  fOr  the 
same,  and  the  complaint  duties  tiiat  tbe 
defendants,  the  pdlce  commisdoners,  are 
making  an  unjust  attack  on  bis  budness 
and  that  th^  are  actuated  therdn  by 
prejudice  and  HI  fedlng  toward  plaintiff. 
It  Is  also  alleged  that  a  number  of  madiines 
of  similar  dedgn  and  vending  tiie  same 
class  of  wares  have  been  operated  in  the 
dly  of  Columbia  for  a  Umg  time  wltiiont 
interference.  The  plaintiff  asserts  that  Ids 
business  does  not  violate  any  laws  of  tiie 
cl^  or  state,  and  that  tiie  statute  under 
which  bis  goods  were  taken  Is  obsolete  and 
of  no  Axrce  In  this  state,  havbig  been  supei^ 
seded  tor  a  great  many  years  by  dty  and 
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town  ordinances.  The  answer  sabmlts  tliat 
plaintiff  has  a  complete  and  adequate 
remedy  at  law  for  all  tli©  wrongs  alleged 
and  tiiat  the  complaint  shows  no  equity. 
The  defendants  deny  that  their  conduct 
has  been  actuated  by  any  Improper  motlTe 
or  feeling  or  any  purpose  to  discriminate 
against  plaintiff  or  affect  bis  business,  and 
allege  that  their  acts  were  for  the  purpose 
-of  discharging,  and  were  within,  their  duty 
as  ofQcers;  that  they  never  assented  to 
tlie  operation  by  plaintiff  of  said  machines 
on  Sundays,  and  that  if  any  other  person 
has  operated  similar  machines  on  Sunday, 
the  matter  has  not  been  brought  to  their 
attention;  that  the  only  persons  or  corpora- 
tions allowed  to  pursue  their  calling  on 
Sunday  within  the  city  of  Columbia  are 
■domestic  servants,  venders  of  ice  and  milk, 
street  cars  and  their  employes,  livery 
stables,  vehicles,  etc.,  engaged  In  the  trans- 
portation of  passengers,  eta,  all  of  which 
they  are  advised  fall  nnder  the  head  of 
necessities. 

1.  We  are  of  the  opinion  that  the  Injunc- 
tion should  be  denied.  Ordinarily  a  court  of 
equity  has  no  Jurisdiction  to  restrain  crim- 
inal proceedings  unless  such  proceedings  are 
Instituted  by  a  party  to  the  suit  in  equity  to 
try  the  same  right  in  issue  before  the  court 
of  equity.  In  re  Sawyer,  8  Sup.  Ct  482.  31 
L.  Ed.  402;  Crlghton  v.  Dahmer,  70  Miss. 
602,  18  South.  237,  21  L.  R.  A.  84,  and  note, 
35  Am.  St  Rep.  666,  and  note  at  page  677; 
5  Am.  A  Eng.  Dec.  In  Equity,  and  citations 
at  page  61.  But  when  the  ordinance  or  stat- 
ute under  which  the  prosecutions  are  bad  is 
dearly  void  and  Irreparable  Injury  to  prop- 
erty rights  may  refmlt  for  its  enforcement, 
equity  may  Interfere.  Dobbins  r.  Los  Ange- 
les (U.  S.)  25  Sup.  Ct  22,  49  L.  Ed.  168; 
Georgia  R.  &  Banking  Oo.  v.  Atlanta  (Ga.) 
4S  S.  E.  258,  following  City  of  Atlanta  v. 
Gate  City  Gas  Ught  Co..  71  Ga.  126;  16  Ency. 
Law,  372. 

2.  It  is  not  even  claimed  in  this  case  that 
the  statute  In  question  Is  void  on  constitu- 
tional grounds,  but  It  Is  alleged  to  be  obso- 
lete; that  Is,  repealed  by  nonuser.  Courts 
should  hesitate  long  to  declare  an  act  on  our 
statute  books  obsolete  from  desuetude. 
O'Haulon  V.  Myers,  10  Rich.  Law,  130.  The 
better  view  is  that  a  statute  Is  In  force  until 
repealed  by  the  proper  authority,  either  ex- 
pressly or  by  clear  Implication,  as,  for  ex- 
ample, by  the  enactment  of  inconsistent  l^s- 
latlon.  In  this  case,  however,  there  Is  no 
foundation  whatever  to  claim  that  the  statute 
is  obsolete.  The  statute  Is  substantially  in 
the  words  of  the  enactment  of  20  Charles  XI 
In  1676 ;  was  first  enacted  here  In  1691  (2  St 
at  Large,  p.  68),  re-enacted  In  1712  (2  St 
at  Large,  p.  396),  embodied  in  the  Revised 
Statutes  of  1873  as  section  2,  c.  74,  p.  390. 
and  appears  as  section  1632  In  the  General, 
Statutes  of  1882,  and  as  section  380  of  the 
Revised  Statutes  of  1898,  and  finally  as 
section  501  of  the  Criminal  Code  of  1902. 


This  shows  the  attitude  of  the  law-making 
branch  of  the  government  towilrdB  the  stat- 
ute, and,  in  the  absence  of  Inoonslstent  legis- 
lation, conclusively  rebuts  any  saggestioii 
of  repeal  by  Implication.  Indeed,  it  wonld  Im 
dlfflcnlt  to  mention  any  law  more  generally 
approved  and  (ri)^ed,  rar  more  applicable  to 
these  Btrennous  times,  than  the  one  under 
consideration.  The  constitatlonallty  of  a  Sun* 
day  law  like  this  Is  so  gsaecallj  recognised 
that  there  IS  no  need  to  cite  authorities  In 
Bopport  of  the  proposition.  But  see  City 
Council  V.  Benjamin,  S  Btrob,  506,  icgwrted, 
also,  ia  40  Am.  Dea  608,  and  note  at  page 
616.  GonceiUng  a  valid  law,  the  fact  that  Its 
enforcement  would  materially  Injure  plaintiff 
In  his  business  or  iffoperly  affords  no  sort 
of  reason  for  equitable  Int^eroice; 

3.  It  Is  also  contended  that  the  provisions 
of  this  act  baive  been  unlawfully  mforced 
against  the  plaintiff  while  allowed  to  be  In- 
operative against  ofliers.  The  chai^  made 
is  denied  by  tbtt  defendants,  but  if  it  aboald 
be  regarded  as  tme^  It  wonld  afford  no  rea- 
son to  restrain  a  prosecution  nndsr  a  valid 
law.  There  would  be  no  hope  tor  the  eo- 
forconent  of  law  in  a  given  case  If  the  dere- 
liction of  dul7  by  an  official  in  other  cases 
should  be  regarded  as  a  complete  protection 
to  offenders. 

4.  It  is  further  urged  that  the  act  merely 
forbids  the  labor  of  persons  on  the  Sabbath, 
and,  being  penal,  canuot  be  so  construed  as  to 
embrace  automatic  machines.  This  point  Is 
novel.  No  case  directly  in  point  has  been 
cited,  and  we  have  failed  to  discover  any. 
But  the  language  of  the  statute  Is  plain,  and 
Its  purpose  was  to  prevent  the  selling  and 
buying  of  goods,  wares  and  mer(^ndise 
on  tbe  Lord's  Day,  by  prohibiting  the  public 
crying,  showing  forth  or  exposing  to  sale  of 
such  articles  on  that  day.  Tbe  Intent  Is  to 
prevent  opportunity  for  buying  as  well  ns 
selling  on  the  Lord's  Day.  It  may  be  that 
tbe  lawmakers  in  1691  had  no  conception 
of  such  a  vending  machine,  but  that  cannot 
be  affirmed  of  tbe  law-makers  in  1902,  and  in 
any  event  the  language  of  tbe  statute  clearly 
covers  the  operating  of  such  a  machine  on 
Sunday.  The  goods  In  these  machines  are 
"exposed  to  sale"  as  actually  and  effectually 
as  If  the  owner  or  operator  were  present 
showing  the  goods  and  delivering  the  same 
on  receipt  of  price.  The  Intent  and  effect  is 
an  actual  sale  and  delivery  of  goods  to  every 
customer  who  will  pay  the  price  as  directed 
by  tbe  seller.  It  would  in  large  measure  an> 
nul  tbe  statute  If  such  contrivances  to  evade 
it  should  be  held  successful. 

5.  The  fact  that  plaintiff  received  license 
to  operate  said  machines  from  tbe  city  of 
Columbia  is  of  no  avail,  as  such  a  license, 
like  other  licenses,  Is  subject  to  tbe  Sunday 
laws  of  tbe  state. 

There  being  no  ground  for  equitable  Inters 
ference  with  said  criminal  proceeding!^  the 
complaint  tor  Injunction  Is  dismissed. 
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POTKET  ct  ftL  r.  WESTERN  UNION  TELB)- 
GRAPH  CO. 

(BvsxvM  Otnirt  of  Soath  Ouollna.  Jnly  % 
190a) 

1.  Teleobapbs— DiUT  or  Tbmmax—Ijla- 

BILITT. 

A  telegram,  signed  S.  and  addresMd  to 
"Ooma  at  once  your  bal^  la  dead,"  does 
Bot ninnotica  that  the  wife  of  P.,  for  whom  the 
mesngs  wta  sent,  haa  any  beneficial  interest 
In  the  message,  and  the  fact  that  after  sending 
the  message  the  operator  had  a  conversation 
with  8.  sending  another  message  to  P.,  from 
which  be  learned  that  the  latter*a  wife  had  aa 
iDterest  in  the  meaaage,  doea  not  constltata 
lucb  notice. 

[Ed.  Note^For  eaaei  In  point,  wee  vol.  4B, 
Cent.       Tel^rapha  and  Tefephonaa,  |  87.] 

2.  Sauk— MEifTAi.  Ahquish. 

Where  there  was  a  delay  In  the  delivery 
of  a  telegram,  the  telegraph  company  is  not 
liable  for  the  mental  anguish  of  every  me  enf> 
fering  by  the  f&ilore  to  deliver  the  message,  bat 
•only  to  thoae  for  whom,  or  in  wboae  benalf, 
tt  has  ondertakMi  to  tranamlt  it. 

[Ed.  Note. — ^For  caaea  in_po]nt.  see  vol.  45. 
Cent  Dig.  Tel^rapha  and  l^lephontt.  |  87.] 

3.  Siiiz— EriDEHCB. 

A  tel^rraph  company  promptly  carried  a 
tel^ram  to  the  home  of  the  addressee  on  Sun- 
day, bnt  he  was  away.  The  messenger  went 
«iit  of  tbe  city  after  retaming  the  message  to 
the  office.  The  neighbors  of  the  addressee 
nsUfied  him  of  the  attempt  to  deliver  the  mes* 
nge,  and  he  went  to  the  home  of  the  auperln- 
tendent,  who  went  with  him  to  the  office  and  de* 
livered  the  message  after  office  honrs.  No  notice 
mi  given  the  sender  of  the  message  of  tb«  fail- 
OK  to  deliver  it.  Held  Intiufficient  to  show  that 
the  suffering  caused  to  the  wife  of  the  recipient 
because  be  was  not  with  her  In  a  strange  city 
in  order  to  prepare  the  body  of  the  dead  child 
for  carriage  home  was  eansed  by  tbe  willful 
faiiare  to  deliver  the  telegram. 

Appeal  from  Ck)mmon  Pleas  Circuit  Court 
of  Richland  Coanty;  Gary,  Judge. 

Action  by  Lottie  Poteet  and  R.  W.  Poteet 
against  tbe  Western  Union  Telegrapb  Com- 
pany. From  a  Jndgmmt  of  nonsuit  plalntlfb 
appeal  AlDrmed. 

Porter  A.  McMaater  and  D.  W.  Boblnson, 
for  appellant!.  Geo.  H.  Ferrona  and  Nelson 
A  Nelson,  tat  reqxwdent. 

WOOra,  J.  This  la  an  appeal  from  an 
order  of  nonsnit  In  an  action  to  recover 
damagea  for  mental  angnlab  of  the  plaintiff 
X«ttle  Poteet,  cansed  by  tbe  alleged  tort  of 
tbe  defaiOant  In  "wlllfally,  wantonly,  redc- 
lessly  and  ne^Igently"  falling  to  deliver 
a  tel^^nun.  Tbe  complaint  tbna  seta  forth 
tbe  tdegram  and  Mrs.  Foteef  e  connection 
with  It:  "That  on  Jnly  17,  vm,  Lottie 
Poteet,  then  eojonrntng  In  tbe  dty  of  Union, 
8.  a.  lost  ber  Infant  child,  and  in  tbe  first 
agony  ot  ber  grief,  and  deslroos  of  tbe 
presence  of  her  buaband,  tbe  above-mentioned 
R.  W.  Poteet,  father  of  said  infant,  she, 
tbe  said  Lottie  Poteet,  procured  a  friend  to 
aatborize  tbe  defendant  company  at  Its  office 
in  Union,  S.  C,  to  send  a  message  to  her 
husband,  the  said  B.  W.  Poteet,  a  copy  of 
vhlch  la  as  follows:  *UnIon,  B.  C,  July  17. 
Ur.  R.  W.  Poteet  IRIA  Assembly  Bt,  Oolvm- 
BSIEUB^ 


bia,  S.  0.  Come  on  first  train.  Tour  baby 
Is  dead.  W.  B.  Sox.' "  The  mental  anguish 
for  which  damages  are  demanded  Is  thus 
stated:  "Tbe  plaintiff  Lottie  Poteet  was  de- 
prived of  tbe  assistance  and  comfort  of  ber 
husband,  and  she  was  in  that  time  of  great 
mental  anguish  and  worry.  In  a  city  of  stran- 
gers, and  bad  to  leave  tbe  tender  duties 
of  the  shipment  of  tbe  body  of  ber  dead  In- 
fant to  stranger's  hands."  The  plaintiff 
B.  W.  Poteet  Joins  In  tbe  action  merely  as 
the  husband  of  Lottie  Potest  and  claims 
notbing  In  bis  own  right. 

1.  The  circuit  Judge  ordered  tbe  nonsuit 
on  the  ground  that  the  message  failed  to  dis- 
close on  its  face  that  Mrs.  Poteet  had  any 
Interest  In  it,  and  there  was  no  extraneous 
proof  of  notice  to  tbe  company  of  such  In- 
terest We  do  not  thlnlc  this  conclusion  bas 
been  successfully  assailed.  Mrs.  Poteet  was 
a  visitor  at  tbe  home  of  Sox,  who  sent  the 
telegram  at  her  Instancy  but  Its  wording 
gave  no  Intimation  to  the  defendant  of  this 
fact  or  that  she  'was  in  Union  with  ber 
dead  child  anxious  for  ber  husband  to  come 
to  ber  In  ber  distress;  nor  Is  there  any  evi- 
dence outside  the  telegram  to  charge  tbe 
defendant  with  notice  of  plaintiff's  interest 
For  this  purpose  reliance  is  placed  by  tbe 
plaintiff  on  the  testimony  of  Sox  as  to  state- 
ments made  to  blm  by  tbe  defendant's  agent 
at  Union.  Tbe  telegram  upon  which  tbe 
action  Is  brought  and  which  was  intended 
to  announce  to  Poteet  tbe  death  of  his  baby 
and  bring  blm  to  Union,  was  delivered  to 
defendant  at  tbe  Union  office  between  8:45 
and  9:46  o'clock  on  Sunday  morning.  For 
reasons  wMcb  will  be  referred  to  hereafter 
It  did  not  reach  Poteet  In  time  for  him  to 
take  the  train  for  Union  that  day.  When 
Poteet  foiled  to  come  In  response  to  the 
death  message,  Sox,  in  tbe  afternoon,  sent 
another  telegram  in  these  words:  "Make 
arrangements  to  meet  Lottie  to-night"  Sox 
Intended  this  message  for  Poteet  hut  wrote 
tbe  name  Boleet  or  Bohlt  and  the  defend- 
ant's ^^t  when  be  received  this  second 
message  from  Sox  called  bis  attention  to 
the  name  and  Inquired:  "Is  this  the  same 
person  that  has  been  telegraphing  up  bere 
about  this  child?"  referring  as  we  under- 
stand to  telegrams  sent  by  Poteet  to  his 
wife.  When  the  witness  answered  in  the 
affirmative,  the  agent  then  said,  "You've 
got  his  name  wrong,"  and  tbe  name  of  the 
addressee  was  changed  to  Poteet  If  all  this 
had  occurred  when  the  tel^am  upon  which 
Mrs.  Poteet  sues  was  delivered  in  the  morn- 
ing to  the  defendant  there  would  be  some 
ground  for  Inference  that  the  defendant's 
agent  then  knew  that  Mrs.  Poteet  was  tbe 
wife  of  R.  W.  Poteet  the  addressee,  and  the 
mother  of  the  dead  infant  and  hence  Inter- 
ested In  the  prompt  delivery  of  the  telegram 
which  would  probably  alleviate  her  distress 
by  bringing  ber  husband  to  her.  But,  while 
there  was  a  similar  mistake  In  tbe  name  of 
the  addressee  In  tbe  first  telegram,  there  Is 
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no  erldeoce  whatever  tbat  tbe  agoit  when 
he  recetred  that  message  tor  transmission 
connected  In  his  mind  the  name  of  the  ad- 
dressee with  Mrs.  Poteet,  or  knew  that  It 
was  Intended  for  her  husband  or  related 
to  her  child.  Tbe  fact  that  the  agent  in 
receiving  the  second  telegram  suspected  a 
mistake  and  made  inquiry  furnishes  no 
ground  to  charge  the  company  with  notice 
of  Mrs.  Poteefs  connection  with  the  first 
telegram  wh^  that  tel^am  came  into  tbe 
company's  hands;  there  being  no  evidence 
whatever  that  the  agent  even  suspected  that 
the  name  was  Incorrectly  written  In  tbe  first 
telegram,  and  that  the  name  of  Mrs.  Poteet^s 
hoflband  was  Intended.  On  this  [Mint;  there- 
fore, we  agree  with  the  drcnlt  Judge  that 
there  was  no  evidence  to  charge  the  defend- 
ant with  notice  of  Mrs.  Poteet's  Interest  In 
the  telegram. 

2.  But  the  plalntUTs  counsel  Insist  by  their 
fourth  exception,  even  if  there  was  nothing 
to  indicate  to  the  defendant  Mrs.  Poteet's 
Interest,  yet  It  was  error  to  grant  the  non- 
suit, "because  this  was  an  action  of  tort, 
not  arising  ex  contractu ;  the  defendant  was 
and  is  a  public  common  carrier,  and  owes 
a  duty  to  every  one  who  is  Interested  In 
Its  public  services,  and  Is  responsible  in 
tort  for  any  Injury  or  wrong  which.  It  may 
Inflict  upon  any  one  under  the  mmtal  an- 
guish statute,  whether  such  be  as  a  contract- 
ual relation  with  It  or  not."  The  general 
distinction  between  contract  and  tort  in  this 
respect  Is  thus  well  stated  by  Mr.  Justice 
Jones,  in  Hughes  v.  Tel.  Oo.,  72  S.  O.  B16, 
527,  52  a  B.  107,  111:  "In  actions  for  dam- 
ages for  breach  of  contract  It  Is  usual  to 
say  that  compensatory  damages  may  be  re- 
covered for  such  consequences  as  are  within 
the  contemplation  of  the  parties  to  the  con- 
tract at  the  time  of  contracting;  but  In  an 
action  In  tort  it  is  usual  and  proper  to  say 
that  compensatory  damages  may  be  recovered 
for  such  consequences  as  naturally  end 
proximately  result  from  the  negligence  of 
performing  a  duty  imposed  by  law."  In 
cases  of  this  character  the  suit  Is  usually  for 
the  tort  committed  In  breach  of  tbe  public 
duty  owed  to  the  plalntft;  but  the  Anty 
springs  out  of  the  contract  and  de{>endB  on 
It,  for  manifestly  the  defendant  owes  no 
public  duty  concerning  a  particular  telegram 
except  to  those  for  whom,  or  In  whose  he- 
half  or  interest.  It  has  undertaken  to  tran»- 
mlt  It  All  others  are  of  the  outside  public, 
and  damages  which  they  Incidentally  sntTer 
cannot  by  any  stretch  be  regarded  the  natur- 
al and  proximate  result  of  failure  to  trans- 
mit a  particular  telegraphic  message.  The 
contract  fixes  the  relation,  and  he  who  sues 
for  tort  based  on  contract  must  show 
privity  with  the  party  to  be  charged  by 
connecting  himself  with  the  contract  as  a 
party  or  a  known  beneficiary.  Hellams  v.  Tel. 
Co.,  70  &  a  83,  49  S.  B.  12;  Jones  v.  Tel. 
Co..  70  S.  a  540,  60  S.  B.  198;  Rogers  v. 
Tel.  Co.,  72  S.  a  290.  61  B.  BL  778;  Bughea 


T.  TeL  Co.,  supra.  In  further  support  of 
this  view,  it  may  be  remarked  that  as  to 
the  subjectmatter  of  a  telegram  it  Is  too 
well  estebllshed  for  discussion,  before  there 
can  be  a  recovery,  the  tel^aph  company 
must  have  notice  that  the  particular  result 
alleged  as  the  basis  of  the  claim  was  to  be 
apprehended  from  delay  In  transmission. 
Arlal  V.  Tel.  Co..  70  S.  a  418,  60  8.  E.  6; 
Hays  V.  Tel.  Co.,  70  S.  a  16,  48  S.  E.  608, 
67  L.  R.  A.  481,  106  Am.  St  Rep.  731;  Smith 
V.  Tel.  Co.,  72  S.  O.  116»  51  S.  E.  537. 
The  same  principle  makes  It  necessary  to 
recovery  that  there  should  be  uo  notice  to  the 
company  of  the  beneficial  interest  of  the  par- 
ticular person  who  claims  compensation  for 
BufTering.  The  provision  of  tbe  Constltu- 
tlou  that  tel^rapfa  companies  shall  be  con- 
mon  carriers  does  not  affect  the  principle 
now  under  discussion,  and  cannot  avail  the 
plaintiff.  Common  carriers  of  freight,  it  Is 
true,  as  a  general  rule,  are  liable  to  the  reaf 
owner,  though  sncb  owner  may  not  be  party 
or  privy  to  the  contract  of  carriage;  bnt 
from  the  nature  of  tbe  business,  tel^raph 
companies  as  common  carriers  of  messages 
stand  on  a  dlffer«Jt  footing  from  common 
carriers  of  goods.  Tbe  damage  In  one  case 
is  for  the  loss  of  a  tangible  article  of  prop- 
erty having  definite  market  value;  In  the 
other  It  Is  for  failure  to  transmit  tbe  eipres- 
slon  of  an  Idea,  intangible  and  presumably 
without  value  except  as  related  to  particu- 
lar persons.  Ordinarily  tbe  loss  of  freight 
can  bring  damage  only  to  tbe  owner ;  failure 
to  deliver  a  telegram  may  bring  anguish 
to  scorra  of  persons  of  whom  the  telegraph 
company  has  never  beard.  Before  delivery 
to  the  company  a  message  has  no  value, 
and  the  company  in  accepting  it  undertakes 
for  a  consideration  to  make  It  of  value  by 
transmitting  It;  but  Its  undertaking  and  ob- 
ligation to  slve  It  value  by  transmission  are 
only  to  those  for  whose  benefit  It  has  know- 
ingly undertekeu  the  service,  and  Its  legal 
duty  Is  limited  to  such  persons.  As  we  have 
seen,  the  company  had  no  notice  of  Mrs. 
Poteet's  interest  In  this  telegram,  and  as- 
sumed no  duty  to  her,  and  Is  therefore  not 
liable  to  her. 

3.  But  even  If  the  defendant  company 
bad  owed  any  duty  to  the  plaintiff,  there  is 
no  evidence  that  tbe  suffering  alleged  was 
caused  by  Its  willful,  wanton,  or  negligent 
failure  to  discharge  the  duty.  Defendant 
relied  on  this  additional  ground  In  the  mo- 
tion for  nonsuit  and  asks  that  It  be  con- 
sidered by  this  court  The  tel^am  was 
promptly  received  at  the  Colombia  office  and 
sent  to  R.  W.  Poteet  at  the  place  of  address, 
1910  Assembly  street;  but  Poteet  not  being 
at  home,  It  was  not  delivered.  He  remained 
out  from  at>out  9  o'clock  a.  m.  until  abont 
12  o'clock  m.  The  messenger  left  no  notice 
of  the  tel^am,  but  as  soon  as  Poteet  came 
home  the  neighbors  told  him  of  It  aiid  he 
went  out  to  find  the  boy  who  had  It  bat 
was  told  by  another  measengor  tlie  boy  bad 
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Wtm&  Inte  the  eomitrsr.  B«  then  v«Dt  to  the 
restdence  tlie  mvolntnsdeot  (rfd^endante 
Oolnmble  ofltce^  and  be  Immediately  aocom- 
pinled  blm  to  llie  office  and  gave  blm  the 
message;  It  bdng  then  a  few  minntes  too 
late  for  him  to  take  the  afternoon  tFalij  to 
Union.  Assam Ing  It  was  a  breach  of  dnty 
for  Uie  messenger  not  to  leave  notice  of  the 
tdegram  at  the  door  of  the  addressee,  tbls 
bad  notiilng  vbaterer  to  do  with  the  delay 
la  ddlverr,  Cor  the  addressee  rec^red  notice 
otberwlse  as  soon  as  be  reached  home,  and 
acted  upon  It  with  as  mndi  dispatch  as  be 
could  bsTe  done  If  the  messenger  bad  glren 
it  Tbere  In  no  erldenoe  that  the  messenger 
carried  the  telegram  with  blm  Into  the  coun- 
try; OB  the  contrary,  It  appears  he  took  It 
back  to  the  tot  It  was  from  the  office 
that  defendant's  superintendent  delivered  It 
The  day  was  Sunday,  and  It  la  not  dalmed 
that  the  d^oidanf  e  office  sboold  have  been 
open  for  the  delivery  of  messages  when 
Foteet  wmt  out  to  And  It,  or  that  be  went 
Uiere  In  searcb  of  the  message  nntll  be  went 
in  ccmxpany  with  the  superintendent 

The  plalntUf,  however.  Inlets  that  the  de* 
fendant  la  liable  fOr  negligence  In  falling 
to  notify  Sox.  the  sender,  of  the  nondellv^ 
of  the  tdegram.  Bren  if  we  go  so  far  as 
to  aasnme  that  the  messenger  should  have 
retmned  the  message  to  the  office,  or  that  he 
W  BO  retnm  It  before  business  was 
stofqwd  for  Sunday,  and  that  the  defendant 
oved  a  duty  to  give  the  notice  wfalch  It  neg^ 
lected,  this  negligence  could  not  support  the 
action,  for  the  snff^ng  of  which  the  plain- 
tiff complains  arose  from  her  husband's  fail- 
ore  to  receive  notice  in  time  to  come  to  ber 
In  her  dlstresa  on  Sunday,  and  ttiere  Is  no- 
tiling  in  the  evidence  to  suggest  that  notice 
9t  the  nondelivery  of  the  message  would  have 
enabled  her  or  any  one  In  her  behalf  to  give 
him  notice  of  her  trouble  In  time  for  him 
to  come  by  the  use  of  other  means  of  com- 
nnmlcation.  On  the  contrary.  It  seems  dear 
that,  even  if  notice  of  nondelivery  had  been 
pranptly  given, -and  anothw  telegram  sent 
tD  Foteet  on  reatAlng  Oolnmbla  It  would 
bave  been  in  the  same  condition  as  the  first 
for  Poteet  did  not  get  home  so  that  be  could 
receive  It  there  until  after  the  Sunday  dos- 
big  of  the  Columbia  office. 

It  Is  the  Judgment  of  this  court  that  the 
judgment  of  the  drcnlt  court  be  affirmed. 


CASTLES  V.  LANOASTBB  COUNTT. 

(8op«Bw  Oonrt  ot  South  Carolina.  July  18* 

190G.) 

CiiianAi.  Law— Chakos  of  VKivtn. 

A  Jadge  at  chambers  has  no  power  to  grant 
I  cbansfl  of  venae  on  the  groand  that  the  aids 
of  fostics  wonld  be  thereby  promoted  nnder 
Code  Civ.  Proc  1902.  S  147,  antborlslng  a 
diange  ot  venue  'Vhen  the  oonvenlence  of  wlt- 
nascs  and  the  ends  of  jostles  would  be  pn^ 
noted  fay  the  diange** 
Gary,  A.  J.,  dissenting. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County;  Oage,  Judge. 

Action  by  W.  T.  Castles^  administrator  of 
John  T.  Morrison,  against  Lancaster  county. 
Motion  by  plaintiff  for  change  of  venue.  Mo-  . 
tlon  granted,,  and  defendant  appeals.  Re- 
versed. 

The  following  Is  circuit  order: 

"Motion  by  plalntur,  at  chambers,  to  change 
the  venue  herein  from  Lancaster  to  Chester. 
Two  grounds  are  stated  for  the  change,  to 
wit:  CI)  Because  the  convenience  of  wit- 
nesses, and  the  ends  of  Justice,  would  be 
thereby  promoted.  (2)  Because  there  la  rea- 
son to  believe  that  an  Impartial  trial  cannot 
be  had  In  Lancaster.  At  the  threshold  de- 
fendant submits  that  the  motion  should  be  a 
removal  from  Lancaster,  not  to  Chester,  bat 
to  some  other  connty  in  the  Sixth  judicial 
circuit  Tbat  Is  so;  but  so  much  of  the  mo- 
tion papers  as  nominates  Chester  Is  surplus- 
age. It  does  not  affect  the  legality  of  the  mo- 
tion. And  defendant  further  submits  that 
this  motion  Is  now  pending  In  the  circuit 
court  at  Lancaster^  where  It  was  first  made. 
Judge  Buchanan  presiding;  and,  pending 
there,  It  must  be  dedded  there.  Judge  Buch- 
anan, Bitting  In  term  time  at  Lancaster,  de> 
cllned  to  hear  the  motion,  for  reasons  aat- 
Isfactory  to  himself.  I  think  his  action  was 
equivalent  to  a  dismissal  of  the  motion  with- 
out prejudice.  Recurring  now  to  the  grounds 
of  the  motion  stated  at^the  start  I  shall 
consider  them  In  an  Inverse  order,  for  the 
Code  of  procedure  states  tbem  In  an  order 
Inverse  to  that  stated  In  the  motion  papers. 
A  motion  to  change  the  venue,  upon  the 
ground  that  there  Is  reason  to  believe  that 
an  Impartial  trial  cannot  be  had  In  Lancaster, 
'must  be  made  to  the  Judge  sitting  In  regular 
term.'  That  Is  the  language  of  the  law.  Code 
Laws  (Civ.  Code  1902.  |  2785).  The  motton 
on  that  ground  Is  made  before  me  at  cham- 
bers, and  I  have  no  jurisdiction  there  to  hear 
and  try  It  On  that  ground,  therefore,  the 
motion  is  refused.  It  Is  not  denied  that  a 
motion  to  change  the  venue  may  be  made  at 
chambers  *when  the  convenience  of  witnesses 
and  the  ends  of  justice  would  be  promoted 
by  the  change.*  The  proof  shows  toat  tiie 
plaintiff  has  9  wttoesses  nonresident  to  Lan- 
caster, and  the  defendant  has  18  wltoesses 
resident  ttiere.  It  would  be  an  abuse  of  my 
dlscretl<Hi  to  condude  from  the  proof  that 
the  convenloioe  of  wttneaees  demand  tiiat 
the  cause  shall  be  removed  fnun  Lancaster. 
Indeed.  I  am  sure  the  cause  should  not  be 
r»noved  on  that  ground.  But  the  platotlff 
contends,  that  the  statute  names  anoOm'  and 
distinct  ground  than  the  ctmroilence  of  wit- 
nesses, tot  a  diai^  of  venue,  to  wit:  When 
the  ends  of  Justice  would  be  promoted  by 
tiie  change.'  The  Code  of  Proee^ire  real^ 
states  four  grounds  upon  wbldi  m  change  of 
venue  may  be  ordered,  to  wit:  When  the 
conn^  destenated  in  the  ocnnplaint  Is  not 
ttte  proper  <»ie.  Whoi  an  impartial  trial 
cannot  be  had  In  the  county  namg^  When 
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tfae  conrenlence  at  witnesses  vovld  be  pro- 
moted. Wben  tbe  ends  of  jostlce  would  be 
prtunoted.  A  plain  reading  of  flie  statute* 
without  any  aid  bom  tbe  rules  of  constmc- 
tlob.  Indicates  that  meaning.  After  naming 
three  particular  Instances  In  wbldi  a  court 
m^^t  change  the  place  of  trial,  the  Legisla- 
ture finally  granted  full  power  to  the  court 
to  make  tfae  change  Vhen  the  ends  of  Jos* 
tlce  would  be  promoted  Itj  the  cbai^'  A 
change  might  be  warranted  upon  either  of 
the  three  grounds  first  named  abore,  and  yet 
the  ends  of  justice  might  warrant  It  It  Is 
hard  to  concelTe  c£  a  wider  and  Juster  pn>- 
Tislon  ot  a  statute,  than  the  allowance  of  a 
remedy  to  promote  flie  ends  of  justice.  Ut- 
sey  T.  B.  IL,  88  S.  0.  4D5, 17  S.  B.  141;  WH- 
lougbby  r.  Northeastern  R.  Co..  46  S.  O.  320, 
24  B.  B.  80S.  So  that  the  enquiry  sow  Is, 
would  the  ends  of  justice  be  promoted  by 
a  change  of  tlie  place  of  trial  from  Lancaster 
to  another  county  in  the  Sixth  circuit?  The 
end  sou^t  Is  the  accomplishment  of  justice, 
and  every  litigant  ought  to  covet  that  Jus* 
tlce.  and  the  execution  of  the  laws  of  tiie 
country,  onght  to  be  interchangeable  terms. 
The  complaint  charges  that  one  John  T. 
Morrison,  who,  on  October  1, 190i,  was  talcen 
from  the  custody  of  an  ofiBcer  by  a  mob  of 
unlawful  persons,  and  banged  until  he  was 
dead,  and  that  this  occurred  in  Lancaster 
county.  If  that  Is  so,  the  county  of  Lancas- 
ter la  'liable  In  exemplary  damages  of  not 
less  than  $2,000  to  the  legal  representatives 
or  Morrison.  That  provlBlon  of  the  Constitu- 
tion was  enacted  In  an  efTort  to  save  the  state 
from  the  degradations  of  lynch  law.  While 
that  law  stands,  it  is  right,  and  while  or- 
ganized society  stands,  lynching  1b  wrong. 
The  death  of  Morrison  at  the  hands  of  a  mob 
16  months  ago  is  more  than  probable.  That 
it  should  be  enquired  into  Is  not  denied  by 
law-abiding  persons.  The  object  of  this  ac- 
tion Is  to  enquire  into  It,  for  that  has  not 
been  hitherto  done;  and  tbe  object  of  this 
motion  Is  to  so  Inquire  into  It  as  that  Justice 
may  be  promoted.  The  affidavits  and  exhib- 
its were  numerous  and  voluminous.  It  la  not 
necessary  to  redte  them  here;  they  are  a 
part  of  the  record.  From  their  inspection  I 
am  altogether  satisfled  that  tbe  ends  of  Jus- 
tice will  be  promoted  by  a  removal  of  the 
cause  from  Lancaster,  and  a  trial  of  its  Is- 
sues In  another  county.  As  suggested  by 
counsel  for  the  defendant,  there  may  be  some 
reasons  why  tbe  cause  should  not  be  removed 
to  Chester.  There  are  only  two  other  coun- 
ties to  the  drcuit,  York  and  Fairfield.  Fair- 
field has  but  recently  tried  a  cause  for  Lan- 
caster, and  York  is  more  accessible  from  Lan- 
caster than  Is  Winnsboro.  It  is  therefore 
ordered  that  the  trial  of  this  cause  be  chan- 
ged from  Lancaster  to  York;  that  the  clerk 
of  this  court  shall  transfer  the  record  to  tbe 
clerk  at  York,  whidi  officer  shall  receive  and 
file  the  same  In  his  office,  for  trial  as  other 
causes  are  tried;  that  all  the  affidavits  and 


exhibits  be  first  filed  by  the  cleife  at  Lancas- 
ter." 

The  d^endant  vpeals  upon  tbe  following 
exceptions:  *■(!)  Because  the  circuit  judge 
had  no  power  oc  autiiority  to  i^nge  the  place 
of  tz^l  of  this  acU(m.  up<m  tbe  ground  alone 
that  the  "ends  of  justice  would  be  promoted 
by  tbe  change,*  the  statute  giving  such  autbor- 
Ity  only  'when  the  omvenlence  of  witnesses 
and  the  ends  of  justice  would  be  promoted  by 
SUA  change.'  (2)  Because  the  drcnlt  judge 
erred  in  holding  that  *the  Code  of  Procedure 
really  states  four  grounds  upon  which  a 
change  of  venue  may  be  oEdraed,'  and  erred 
In  holding  that  a  change  of 'the  place  of  trial 
could  be  had  npcm  the  ground  altme  that  'the 
ends  of  justice  would  be  ^muoted  by  sncta 
change.*  (3)  Because  the  drcnlt  judge,  hav- 
ing correctly  cwduded  that  In  this  ease  'the 
oonvenlenoe  of  witnesses*  would  not  be  pro- 
moted 1^  a  change  of  the  place  of  trial,  erred 
in  ordering  a  ctiAnge  of  venue  cqxhl  the 
ground  alone  tiiat  the  ends  of  justice  would 
be  promoted'  t^'  audi  Change.  (4)  Because 
the  drcult  judge  erred  in  the  conclusion  that 
tbe  Legislature,  'after  naming  three  partic- 
ular instances  in  which  the  court  ml^t 
change  the  place  of  trials  finally  granted  full 
power  to  tbe  court  to  make  the  change  'when 
the  ends  of  justice  would  be  promoted  by 
the  change.*  (Si  Because  the  circuit  Judge, 
having  correctly  omcluded  tliat  be  had  no 
jurisdiction  at  ebambers  to  pass  upmi  tbe 
question  aa  to  whether  or  not  a  diange  of 
venue  should  be  bad  tor  tiie  reastm  tbat  a 
fair  and  impartial  trial  conld  not  be  bad  in 
Lancaster  county,  ened  In  cmcladlng  that 
he  bad  jurisdictltm  at  diambera  to.  change 
tbe  venue  upon  the  ground  tiiat  the  ends  of 
Justice  would  be  promoted  by  tbe  change, 
thereby  doing  by  Indirection  tbat  wbldi  he 
held  himself  to  be  vritiiout  autiuolty  to  do 
directly.  (6)  Because  the  county  of  Lancas- 
ter betog  the  county  find  1^  law  as  the  place 
of  trial  of  tikis  cause,  tt  was  and  Is  In  effect 
judicial  legislation  to  bold  that  a  diangci  of 
venue  may  be  ordered  on  the  ground  alone 
that  the  ends  of  justice  would  be  promoted 
by  the  change  of  the  place  of  trial'  of  a  case 
of  this  kind  to  some  other  county." 

Ernest  Moore  and  W.  C.  Hough,  for  appel- 
lant.  W.  H.  Newbold  and  J.  a  Wilbom,  for 

respondent 

JONES,  J.  The  plaintiff,  as  administrator, 
brought  this  action  against  Lancaster  county 
to  recover  damages  for  the  alleged  lynching 
of  John  T.  Morrison  by  a  mob  within  the 
limits  of  the  county.  A  motion  was  made  by 
plaintiff  before  Judge  Gage  at  his  chambers, 
Chester,  8.  C,  upon  notice  and  affidavits, 
for  an  order  to  change  the  place  of  triaL 
(1)  Because  tbe  convenience  of  witnesses 
and  tbe  ends  of  Justice  would  be  promoted  by 
the  change.  (2)  Because  there  Is  reason  to 
believe  than  an  impartial  trial  cannot  be  had 
In  Lancaster  county.  Judge  Gage  held  that 
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be  bad  no  jarlsdlcUon  to  bear  tbe  motion  tni 
tbe  second  fround,  and  as  to  tbe  first  sronnd 
fonnd  as  matter  ot  fact  tbat  the  coirrenlence 
of  witnesses  would  not  be  promoted  by  the 
change,  bnt,  nevertheless,  held  that  the  ends 
of  justice  wonld  be  promoted  by  the  change, 
and  accordingly  ordered  a  change  of  renue  to 
Zorfe  county. 

Tbe  questlm  now  presented  by  tbe  excep- 
tions of  defendant-appellant  Is  whether  Judge 
Gage  had  power  at  chambers  to  grant  change 
of  Tenne  solely  on  the  gronad  that  tbe  ends 
of  Justice  would  be  promoted.  Tbe  order  of 
Judge  Gage  and  tbe  exceptions  thereto  are 
oGBctally  reported  herewith.  We  think  Judge 
Gage  exceeded  bis  poww.  Section  147  of 
tbe  Code  of  CItII  Procedure  of  1902.  states 
three  cases  In  wbldi  the  place  of  trial  may 
be  changed :  "(1)  Wben  tbe  county  designat- 
ed for  tbat  purpose  In  the  complaint  Is  not 
the  proper  county,  (2)  When  there  Is  rea- 
son to  believe  tbat  an  Impartial  trial  cannot 
be  had  tberdn.  (3)  When  tbe  convoilence 
of  witnesses  and  the  ends  of  Justice  wonld  be 
promoted  by  the  change.** 

A  motion  for  change  of  venue  may  be 
tried  at  chambers  on  tbe  first  and  third 
grounds  above.  Utsey  y.  Balfaroad  Co.,  38 
8.  C.  399,  17  S.  B.  141 ;  Flsbbume  v.  Mlnott, 
72  8. 0. 574,  S2  S.  E.  646 ;  but,  as  Judge  Oage 
correctly  held,  a  judge  at  chambers  has  no 
jurisdiction  to  remove  a  case  on  the  second 
ground.  Wlllougbby  v.  Balh^jad,  46  8.  C. 
320,  24  S.  B.  308.  The  ^ect  of  the  order 
of  Judge  Gage  Is  to  construe  the  third  ground 
mentioned  In  the  statute  as  really  consti- 
tuting two  separate  and  distinct  grounds, 
as  if  tbe  statute  had  read,  'Vhen  the  con- 
venience of  witnesses  or  the  ends  of  Justice 
would  be  promoted.**  But  when  the  court 
In  the  ITts^  Case  held  that  a  motion  on  tbe 
third  ground  could  be  entertained  at  cham- 
bera,  it  did  not  so  construe  the  statute ;  on 
tbe  contrary,  tbe  language  of  the  court  Is 
as  follows:  "We  agree  with  the  appellant 
that  the  circuit  Judge  tn  granting  tbe  order 
here  in  question  should  be  controlled  in  his 
judicial  discretion  by  the  words  of  tbe  stat- 
ute, that  tbe  convenience  of  witnesses  and 
tbe  ends  of  Justice  would  be  promoted  by 
tbe  change.'  But  we  are  not  able  to  see  that 
the  circuit  Judge  has  not  observed  both  re- 
quirements here.  Indeed,  if  we  may  be  par^ 
doned  the  observation.  It  seems  to  us  that 
tbe  ends  of  justice  are  subserved  when  the 
testimony  of  nine  witnesses,  all  living  In 
Sumter  county,  Is,  by  this  very  order,  sub- 
mitted to  a  Jury  of  Sumter  county.  Tbe 
vety  object  of  our  Jury  system,  in  requlrhug 
Jurors  from  tbe  vicinage  to  pass  upon  the 
credibility  of  witnesses,  is  tbe  promotion  of  tbe 
endaof justice.'!  Undoubtedly,  tbemeanlngof 
tbe  statute,  in  coupling  "the  convenience  of 
witnesses"  and  "the  ends  of  Justice"  together 
as  a  single  ground  for  change  of  venue,  was 
to  authorize  a  change  on  this  ground  only 
whoi  both  tiie  conv^ience  of  witnesses  and 

the  Olds  ot  justice  would  be  promoted,  or  to 


prevent  a  change  merely  for  the  convenience 
of  witnesses  and  without  regard  to  the  ends 
of  justice.  If  we  should  give  to  the  words 
"ends  of  Jnstlce"  a  meaning  which  embraces 
matters  covered  by  tbe  words  "impartial  trl* 
al"  or  "fair  and  Impartial  trial,"  and  bold 
tbat  a  Judge  at  chambers  has  power  to 
change  venue  to  promote  "the  ends  of  Jus- 
tice" solely,  bnt  has  no  i>ower  at  chambers 
to  make  such  change  to  promote  an  "impar- 
tial trial,'*  we  would  contradict  ourselves 
and  allow  a  Judge  at  chambers  to  do  In- 
directly what  he  has  no  power  to  do  direct- 
ly. Tbe  circuit  Judge  does  not  indicate  In 
what  way  tbe  ends  of  justice  would  be  pro- 
moted by  a  change  of  venue,  since  he  finds 
that  tbe  convenience  of  witnesses  wonld  not 
be  promoted,  and  properly  declines  to  con- 
sider whether  a  fair  and  Impartial  trial  may 
not  be  bad  in  Lancaster  county,  unless  it  be 
contained  in  tbe  suggestion  of  tbe  liability 
of  the  county  to  pay  in  the  event  of  recoveiy. 
But  this  suggestion  necessarily  Involves  a 
consideration  whether  a  fair  and  impartial 
trial  may  be  bad  In  a  county  which  Is  sued, 
and  in  any  event  is  not  a  matter  for  the 
determination  of  a  judge  at  chambers. 

Tbe  order  of  Judge  Gage  changing  tbe 
place  of  trial  from  Lancaster  county  to  YoA 
county,  being  in  excess  of  his  power  at 
chamt>ers.  Is  reversed  and  set  aside. 

GABT,  A.  3^  dissents. 


BTATB  V.  HENDERSON. 

(Supreme  Court  of  South  Carolina.    July  4, 

1906.) 

1.  GanfiNAX.  Law— CoHrsssiONS. 

Tbe  fact  that  the  confession  of  a  prisoner 
was  made  to  an  officer  while  under  arrest  Is 
no  ground  for  its  exclusion. 

[Bd.  Notfc— For  cases  to  point,  see  voL  14, 
Cent.  Dig.  Orimnal  Law,  ||  1167-1174.] 

2.  Sau— Bbtiew. 

The  conclusion  of  a  trial  judge  as  to  wheth- 
er a  confession  was  voluntary  will  not  be  dis- 
turbed except  for  abuse  of  Judicial  discretion. 

3.  H0MiciD»— Malice. 

Where  the  evidence  showed  that  defendant 
intentionally  killed  deceased,  and  no  other  fact 
is  known,  malice  Is  presumed. 

[Ed.  Note.— For  cases  In  point,  see  voU  28, 
Cent.  Dig.  Homicide,  S  268.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Sumter  County ;  Elugh,  Judgfc 

John  Henderson  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Oeo.  D.  Levy  and  H.  D.  Moise,  for  appel- 
lant John  B.  Wilson,  for  the  State. 

WOODS,  J.  On  the  night  of  December  17, 
1904,  Mary  Henderson  was  foimd  lying  on 
the  street  In  the  city  of  Sumter,  bleeding 
profusely  from  cuts  and  stebs  inflicted  by  a 
knife  or  other  sharp  instrument  She  was 
taken  to  the  hospital  of  Dr.  Mood  and  thence 
to  ber  homc^  where  she  soon  afterwards  died 
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fttno  bar  wounds.  Her  hosband,  the  defend- 
ant, Jctm  HaMtemn,  was  oonTlcted  of 
hw  nnirder,  and  srateiced  to  death.  By 
tlie  an)eal  to  this  coort  error  Is  cbar^ 
sed  In  the  admission  of  evidence  as 
to  confessions  alleged  to  bare  been  made 
by  the  defendant,  and  In  tbe  court's  Inatme- 
tlons  to  tbe  jury. 

1.  Tbe  defendant  was  arrested  at  nlgbt  by 
two  policemen,  McKagen  and  Barwlck,  at 
Wlsacky,  some  distance  from  Sumter.  Hc- 
Kagen  testified  that  defendant  asked  him 
while  dressing  to  go  with  the  officers,  "How 
long  do  yon  reckon  they  will  give  me  for 
this — Are  years? "  and  that  he  answered, 
"I  don't  know;  tb^  may  not  glre  yon  any- 
thing." McKagen  was  then  allowed  to  tes- 
tify farther,  over  objection,  that  after  be 
and  Barwlck  bad  started  to  Sumter  wltb  tbe 
defendant,  who  was  handcuffed,  be  asked 
him,  "What  did  you  cut  that  woman  for?  '* 
to  which  the  defendant  answered,  "I  was 
drinking  a  little  and  didn't  mean  to  cut  her 
as  bad  as  I  did."  The  law  Is  well  settled 
against  the  contention  of  the  defendant's 
counsel  that  a  confession  should  be  excluded 
as  not  voluntary  merely  because  made  to  au 
officer  having  the  custody  of  tbe  prisoner. 
State  T.  Branham,  18  8.  O.  889;  State  t. 
Dodson,  14  8.  G.  628.  In  deciding  the  ques- 
tion of  fact  whether  such  a  confession  is  free 
from  threat  or  Inducement,  tbe  conduct  of 
the  officer  will  be  rigidly  scrutinized,  but  tbe 
conclusion  of  tbe  circuit  Judge  on  that  Issue 
of  fact  cannot  be  reviewed  by  this  court  un- 
less so  manifestly  erroneous  as  to  show  an 
abuse  of  judicial  discretion.  Here  the  of- 
ficers not  only  made  no  threats  and  used  no 
force,  but  treated  the  prisoner  wltb  commend- 
able consideration.  Officer  McEagen's  an- 
swer to  tbe  defendant's  Inquiry  as  to  tbe 
probable  degree  of  his  punishment  cannot 
be  regarded  an  inducement  to  confess.  He 
merely  told  the  defendant  that  be  did  not 
know  whether  be  would  be  punished  at  all, 
and  this  was  quite  a  Judicious  and  fair 
answer,  for,  of  course,  be  oould  not  know 
whether  defendant  would  be  convicted  until 
he  bad  been  tried. 

2.  The  defendant  next  alleges  error  In  the 
instruction  to  tbe  jury  contained  in  the  first 
soitence  of  the  following  quotation  from  tbe 
charge:  "The  law  Implies  malice,  or  pre- 
sumes that  a  person  was  actuated  by  malice, 
where  It  appears  that  he  intentionally  killed 
another  person,  and  no  other  fact  in  refer- 
ence to  tbe  transaction  is  known.  But  If  tbe 
facts  attending  the  killing,  the  facts  under 
which  the  killing  was  done,  are  known  and 
are  developed  before  the  Jury,  then  the  Im- 
plication of  malice  disappears."  Tbe  posi- 
tion taken  by  defendant's  counsel  that  malice 
Is  to  be  presumed  from  an  Intentional  killing 
only  when  such  killing  is  shown  to  have  been 
without  just  cause  or  excuse,  has  no  sup- 
port State  V,  McDanlel,  68  S.  C.  804,  47  S. 
E.  884, 102  Am.  SL  Rep.  661;  State  v.  Roches- 
ter, 72  8.  a  194,  51  S.  B.  685. 


.  The  absence  from  the  case  of  any  elonent 
of  acddmt  Is  too  clear  for  discussion,  and 
there  was,  thereft>re.  no  error  in  the  omission 
to  charge  tbe  law  of  accldmtal  homicide. 
The  circuit  judge  explicitly  charged  tbe  Jury: 
"And  if  tbe  evidence  In  the  case  falls  to  sat- 
is^ yon  beyond  a  reasonable  doubt  that  it 
is  either  a  case  of  murder  or  manslangbter, 
then  you  cannot  find  tbe  defoidant  guilty  of 
any  crime,  but  will  find  a  verdict  of  not  guil- 
ty." There  Is,  therefore,  not  the  slightest 
foundation  for  the  exception  that  tbere  was 
a  failure  to  charge  that  on  the  whole  case 
the  state  was  bound  to  prove  tbe  guilt  of 
defendant  beyond  a  reasonable  doubt 

It  Is  the  jn^^;mait  of  this  court  that  tbe 
judgment  of  the  circuit  court  be  affirmed, 
and  tbe  cause  remanded  to  that  court  In  or- 
dee  that  a  new  -day  may  be  assigned  for  tbe 
execution  of  the  sentence  heretofore  imposed. 


STATB  T.  HAYNES. 

(Supreme  Court  of  South  Oarollna.   June  SO, 
190a) 

1-  Chattel  MoBTOAora— What  CJowstitute. 

An  agreement  certifying  that  the  party 
signing  the  same  has  leased  certain  property,  to 
be  paid  for  in  InstBlImentB  until  the  price  is 
paid,  and  that  it  shall  remain  the  excluslTe  prop- 
erty of  tiie  seller  until  paid  for,  Is  a  mortptge. 

[Bd.  Note.— For  eases  In  point,  see  vd.  9^ 
Oent  Dig.  Chattel  Mortgages,  H  4^  S,  ISJ 

2.  Saub— Smxina  Mobtoaobd  Fbofebtt. 

Where  personalty  is  sold,  titie  to  remidn  in 
the  seller  until  paid  for,  and  the  pmrcbaser  took 
the  same  ont  of  tbe  state  and  pawned  it,  he  could 
not  be  convicted  of  selling  property  onder  lien, 
in  violation  of  Or.  Code  l9flS,  %  337. 

[Ed.  Note. — For  cases  la  point,  see  vol.  9, 
Cent  Dig.  Chattel  Mortgages.  fiS  489-493.] 

S.  Sake. 

Where  one  takes  property  under  lien  out 
of  tbe  state,  It  has  the  effect  of  defeating  the 
owner  of  the  Hen  in  getting  his  property,  and  is 
a  violation  of  Or.  Code  19(B;  1 887. 

[Ed.  Note. — For  eases  in  point  see  voL  0, 
Cent  Dig.  Chattel  Mortgages,  U  489-493.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  Connty;  Aldiich,  Judge. 

J.  P.  Haynee  was  c(MiTlcted  of  seUIng  pnvh 
erty  under  lien,  and  aK>eals.  Affirmed. 

Martin  ft  Barle,  tor  appellant  J.  BL  Boggs, 
for  the  State. 

JONES.  J.  Hie  appellant  was  Indicted, 
convicted,  and  sentenced  for  selling  and  dis- 
posing of  personal  property  under  mortgage 
or  lien,  as  prohibited  in  section  837  of  tbe 
Criminal  Code  of  1902.  At  the  dose  of  tiie 
testimony  for  the  state,  the  defendant's  coun- 
sel made  a  motion  to  direct  a  verdict,  which 
was  refused,  and  tbe  first  second,  and  third 
excepticms  assign  error  to  such  refusal.  Two 
questions  are  presented  under  these  excep- 
tions: (1)  Whether  the  instnunent  introdu- 
ced in  evidence  constitutes  a  chattel  mortgage 
or  lien.  (2)  Whether  there  was  any  evidence 
that  defendant  sold  or  disposed  of  mortgaged 
i  property*  as  problblted  in  tbe  statntfl^ 
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Tbt  iMtroment  In  qnmthn  irads  m  £01- 

Imra: 

"Good!  on  iMig  credit    PajmmtM  mtiktr, 
*H3oiitEmet 

AndersoD.  S.  a.  2-20-1905. 

"Tbli  li  to  certUy  that  I  have  thU  day  rent- 
ed or  iBBWd  from  Walter  H.  Eeeae  the  fol- 
Unring  artlclei  of  mercbandlse:  One  open 
(tee  18  McFftTB  Montawk  72B6757  with  21 
HamUton  266041  P.  No.  7447  trade  Waltbam, 
unoimtlDg  In  value  to  926.00,  on  the  fo^lovlng 
condltloiis:  Tliat  I  vlll  pay  Walter  H.  Keeee 
too  ctah  on  dellTery  and  95.00  every  1  ft  13 
month  nntU  the  amonnt  of  126.00  la  paid  In 
fnlL  One  week'a  faUnre  to  pay  forfeits  the 
gooda.  No  money  refund  If  goods  have 
to  be  taken  back,  FatronB  are  «veeted  to 
read  thla  c<»itract 

1  ezpresBly  agree  that  the  above  mention- 
ed gooda  renaatn  the  exclusive  property  of 
Walter  H.  Keese  nntll  paid  for  In  full,  and  on 
debnlt  of  one  week's  payment,  to  be  subject 
to  blB  order,  and  can  be  taken  bade  or  seised 
bj  blm  without  process  of  law,  and  the  pay- 
ments made  shall  be  considered  as  rental  for 
the  ose  of  the  above  goods.  Goods  sold, 
traded  or  given  away  without  consent  will  be 
nbject  to  Immediate  selxnre  and  forfeiture 
of  all  previous  paymoits. 

*lSI|^ie41  John  B.  Haynes.** 

L  Walter  H.  Keese,  the  party  to  whom  the 
detfendaiit  esecnted  this  Instmment,  testlfled 
that  be  eold  to  defendant  for  920,  a  21-jewel 
HamUtm  movement  which  he  placed  In  a 
watdi  case  belonging  to  defendant,  and  took 
flie  paper  on  both  the  case  and  movonent  to 
aecore  the  dritt  While  the  paper  In  auesttm 
oootafaiB  some  ezprenaloDs  whldi  indicate  that 
the  partlefl  cmtempUted  a  leas^  there  are 
other  ea^preeatons  whidi  Indicate  that  a  sale 
was  cmtonplated.  But  testlnHHiy  of 
^eee  makes  it  clear  that,  so  far  as  he  was 
concerned,  the  paper  was  Intended  as  a  mort- 
fsge  to  secore  a  debt  not  only  upon  the  proi>- 
ertr  whldi  he  sold  to  defendant  bat  upon  de- 
fmdant^s  watdi  case  as  irtHL  If,  In  owslder- 
lag  an  anwal  fhmi  refusal  to  direct  a  rerdlct 
In  a  erimtnal  caao,  we  may  adopt  llie  same 
role  applied  In  amslderlnK  a^eals  from  re< 
fDsal  of  nmsmt  in  dvil  cases  and  consider 
the  testim<my  offered  after  such  refusal  (as 
la  Scates  ▼.  HMiderson,  44  S.  Ob  S54,  22  B.  B. 
724;  Hicks  T.  Southern  Ry..  ^  S.  a  667.  41 
8.  B.  TBS;  and  Fales  v.  Browning,  68  S.  C 
19. 46  B.  B.  646),  it  appears  that  the  defends 
ant  also  understood  that  the  paper  waagtvai 
to  secure  the  price  of  the  watch  movemeit 
sold  to  him  by  Keese.  We  think  the  drcnlt 
court  committed  no  error  In  omstming  the 
htttTDment  to  be  a  mortgage,  especially  In 
the  light  of  the  circumstances  surrounding  the 
transaction.  The  case  falls  within  the  rule 
stated  In  Knger  Manufactuilng  Co,  Smith, 
40B.a629;l9B.B.182,42  Am.  Bt  Bsp. 
897. 

With  reference  to  the  second  question  stat- 


ed abore,  we  tbink  there  was  some  evidence 
tending  to  show  a  dU^Kisal  of  pn^erty  under 
mortgage,  In  violation  of  the  statute.  The 
testimony  tor  the  state  tended  to  show  that 
In  March,  1906.  after  ttu»  execution  of  the 
said  mortgage  the  defendant  carried  the 
watch  case  and  movonent  out  of  the  state 
and  placed  it  In  a  pawn  shop  In  Atlanta,  Oa., 
where  the  mortgagee,  Keese,  secured  It  upon 
tiie  paymmt  of  912,  wltliln  a  few  days  after 
defendanlfs  departure  from  the  state.  The 
defendant  bad  qpedally  promised  the  mort* 
gagee  that  be  would  not  carry  the  pn^erty 
from  Anderson,  a  0..  but  would  deliver  It  to 
the  mortgagee  before  leaving.  A  letter  was 
also  in  eridenee  tnm  defendant  to  Keese  In 
wlildi  defoidant  proposed  to  pay  Keese  920 
to  drop  "tliat  case  against  me,**  and  thrae 
was  no  evidence  tbat  ttiere  was  any  case 
against  lilm  In  which  Keese  was  concerned 
except  as  to  the  matter  of  the  wateh.  These 
drcumstances  afforded  some  testimony  to  go 
to  the  jury,  under  proper  Instmetions,  on  the 
question  wbetlier  the  defendant  carried  said 
property  out  ot  the  state  witli  the  purpose  of 
defeating  the  mortgage  Hen,  so  as  to  oonsti- 
toto  such  a  disposal  of  pnqiwty  as  Is  pun- 
ishable by  the  stetnte. 

The  fourth  exception  was  withdrawn  by 
appellant 

Tlw  flftti  exception  alleges  error  in  udod- 
Ing  the  testlmimy  bj  defendant  as  to  the  cU> 
cmnstances  attending  the  execution  of  the 
paper  contract  so  as  to  clear  up  the  ambi- 
guity In  the  paper.  The  court  ruled  that  de- 
f aidant  could  not  vary  or  contradict  the  paper 
contract  by  parol  testimony,  and  was  of  the 
opinion  that  tlw  contract  was  not  and>lguon8, 
but  as  matter  of  fact  permitted  defendant 
to  testis  most  fully  as  to  all  the  drcomstanr 
ces  of  the  transactlim.  There  is,  therefore, 
no  basis  for  tbe  exception. 

2.  The  slxfli  and  seventh  eraxptions,  re- 
lating to  tbe  courts  diarge  to  tiie  Jury,  are 
aa  follows:  **(6)  Error  of  bis  honor,  the 
dTcait  Judges  In  modlfyhig  d^endantfs  first 
request  to  charge.  Said  request  was  as  fol- 
lows: 'Before  the  Jury  can  convict  In  this 
case,  tiie  stete  must  show  b^ond  a  reason- 
able donbt  that  tbe  d^endant  sold  or  dUs>os- 
ed  of  tbe  propoty  described  in  tbe  conn^  of 
Anderson,  stete  of  South  Oarollna,  or  at  least 
that  he  ranoTod  it  from  tlie  comitr  of  An- 
dmon  witti  existing  purpose  of  detesting  the 
lien.  Stete  t.  Bice,  48  S.  a  200;  20  S.  B. 
886.*  The  modtflcation  la  on  tbe  margin: 
'Or  It  without  any  such  pmitose,  the  effect 
of  bis  taking  tlie  mortgaged  ivopwty  beyond 
the  jurisdiction  should  prove  a  deCmt  of  the 
Uen,  be  ml|^  stUi  be  liable.'  It  is  respect- 
ful^ submitted  that  this  modification  states 
the  law  too  broadly,  and  that  It  would  not 
be  a  violation  of  law  to  move  propoiy  be- 
yond the  Jurisdiction  without  any  Intention 
to  defeat  the  lien  tbtteon,  and  without  ac- 
teally  disposing  thereof.  (7)  Error  of  his 
honor,  tiie  drcuit  Judg^  in  not  charging  de- 
fendant's second  request  without  modifies* 
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Hon.  Tbe  request  was  as  follows :  If  the 
Jury  believe  from  the  evidence  that  the  de- 
fendant merely  pawned  this  watch  in  Atlan- 
ta, that,  as  a  matter  of  law,  would  not  be 
selling  the  pn^perty,  nor  would  It  be  dl8po»- 
ing  of  the  property,  within  the  meaning  of 
the  statute,  unless  It  was  shown  that  the  con- 
dition of  tbe  pledge  was  brokeo,  and  that 
the  title  to  the  pvoperi^  passed  from  the 
defendant  to  pledgee  or  pawnee,  or  at  any 
rate  not  If  It  was  not  shown  to  be  bis  pur- 
pose not  to  redeem  the  property  pawned.* 
His  honor  modified  this  request  as  follows: 
*0r  if  his  pawning  with  such  purpose,  the  ef- 
fect of  pawning  the  property  should  prove  a 
defeat  of  the  lien.'  It  la  submitted  that  such 
request  is  good  law  without  this  modifica- 
tion, and  that  this  modification  Is  an  In- 
correct restriction  of  a  correct  principle." 
The  record  does  not  show  that  the  court  modi- 
fled  defendants  request  as  Indicated  in  ttie 
exertions.  It  does  appear  that  tbe  court 
<Aarged  ttw  jury  as  follows:  "I  diarge  you 
this:  yon  cannot  try  htm  and  punish  bim 
in  tills  state  for  selling  or  dlafposlng  of  that 
proper^  outside  ot  the  state;  but  If  a  party 
who  gtvea  a  Hen  and  takes  it  out  of  the  stete 
for  tbe  purpose,  or  when  he  leares  bere 
tekes  it  from  tbe  state  with  the  purpose 
of  defeating  the  Hen,  by  selling  or  dispos- 
ing of  It,  by  selling  or  disposing  of  the 
property,  then  If  he  has  that  intention  in 
this  state  and  takes  it  out  of  the  state,  that 
is  contrary  to  law.  Or  If  he  takee  tbe  proper* 
ty  out  of  the  state  and  It  necessarily  has  the 
effect  of  defeating  the  owner  of  the  Hen  or 
mortgage  In  getting  his  property,  then  that 
would  be  a  violation  of  tbe  law  In  this  state, 
because  he  must  carry  It  away  from  this 
state,  disposing  of  it,  so  as  that  carrying 
It  away  necessarily  defeata  tbe  provision  of 
tbe  law  as  I  read  to  you."  The  charge  waa 
within  the  rule  stated  in  State  v.  Rice,  43 
B.  0.  aOO,  203,  ^  S.  E.  986,  from  which  we 
quote  this  language:  **The  mere  fact  that 
the  property  In  question  was  carried  by  the 
defradant  out  of  the  state,  and  sold  and  dis- 
posed of  In  the  state  of  Georgia,  would  not 
necessarily  show  that  tbe  offense  was  com- 
mitted beyond  the  Jurisdiction  of  this  state. 
Tbe  statute  forbids  not  only  the  sale  but  also 
the  disposal  of  property  covered  by  a  Hen; 
and,  therefore,  while  a  sale  In  the  state  of 
Georgia  would  not  constitute  an  offense  of 
which  the  court  of  this  state  could  take  Ju- 
risdiction, yet  the  carrying  of  such  property 
beyond  the  llmlte  of  the  state  might  or  might 
not,  according  to  tbo  circumstances,  consti- 
tute such  a  disposition  of  the  property  as  would 
render  one  amenable  to  the  provisions  of  the 
statute.  For  example,  if  a  citizen  of  this 
state  simply  rides  or  drives  a  horse,  covered 
by  a  mortgage,  across  the  state  line,  that,  of 
Itself,  would  certainly  not  subject  him  to  the 
penalties  of  tbe  statute;  but  if  be  takes  such 
horse  out  of  the  state  for  the  purpose  of  put- 
ting the  animal  beyond  the  reach  of  the  mort- 
gagee, then  clearly  be  would  be  liable  to  In- 


dictment onder  the  statute;  and  postibly, 
ttf_  without  any  such  purpose,  tlie  effect  of  Ills 
taking  the  mortgaged  property  b^nd  tbe 
jurisdiction  should  prove  a  defeat  of  the  lien, 
be  might  still  be  liable.**  We  think  that  re- 
moval of  property  from  the  Jurisdiction  of 
the  state  with  the  purpose  or  necessary  effect 
of  defeating  the  mortgage  lien,  la  such  a 
disposal  of  property  as  falls  within  the  mean- 
ing of  the  statute.  If  Intention  to  defeat 
the  Hen  Is  essential,  one  must  be  presumed 
to  Intend  the  necessary  consequences  of  his 
voluntary  acts. 

The  exceptions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  is  afflrmafl. 


STATE  V.  LANGFORD. 

(Supreme  Court  of  South  OaroUna.   June  SO, 
1900.) 

1.  GBIMINAL  I1A.W— Evidehok. 

On  trial  for  larceny,  it  was  compotent  for 
a  witness  to  take  the  shoes  belonging  to  the 
accused  and  In  his  endeavor  to  describe  the 
track  of  the  party  commlttlDg  tbe  larceny,  al- 
leged to  correspond  with  soch  shoes,  to  deecrlbe 
the  peculiarity  of  the  track  by  reference  to  the 
shoes,  and  leave  it  to  the  jary  to  see  whether  or 
not  the  shoes  made  the  track. 

2.  Sauk— iNSTBUonoNS  —  Chasob  on  Facts. 

An  Instruction  that  the  state  relies  on  cir- 
cumstantial evidence  for  c<mviction,  and  refer- 
ring to  the  argument  that  there  were  three  main 
circumstances  relied  on:  First,  tracks  claimed 
to  correspond  with  tbe  shoes  of  accused  ;  second- 
ly, his  escape  after  arrest;  and,  thirdly,  gauib- 
llng.  and  osIqk  such  statement  as  a  basU  for  an 
application  of  the  mle  as  to  circumstantial  evi- 
dence— is  not  a  charge  on  the  facts,  the  defense 
introducing  no  evidence. 
8.  Same — Oikouvstantiai,  Evidence. 

An  Instruction  that  It  was  not  safe  to  con- 
vict on  circumstantial  evidence  if  the  Jury 
could  draw  from  the  circomstances  any  other 
conclusion  than  the  guilt  of  the  accused,  was 
not  erroneous  on  the  ground  that  the  court 
shoald  have  charged  that  the  Jury  must  acquit 
in  such  evmt. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Oruninal  Law,  S§  1883-188&] 

4.  Sahb— New  TbiaIt— DisquALinoATioN  or 

JUBOB. 

Const  art  1,  S  18,  provides  that  accused 
shall  have  a  speedy  trial  by  an  Impartial  jury. 
Civ.  Code  ld02,  S  2946,  providing  that  objections 
to  jurors  must  be  made  before  tbe  Jury  is 
Impaneled  or  charged  with  tbe  trial.  HeJd, 
that  the  fact  that  a  juror  sat  on  a  former  trial 
of  the  same  case  Is  not  ground  for  setting  aside 
the  conviction  at  the  second  trial,  where  counsel 
for  defendant  and  tbe  juror  had  bodi  forgotten 
sudi  &et  until  after  verdict 

Appeal  from  General  Sessions  Circuit  Court 
of  Edgefield  Cknmty ;  Gage^  Judge. 

Jesse  Langford  was  co&Tlcted  of  larceny, 
and  appeals.  Affirmed. 

Simkins  Sc.  De  Yore,  for  appellant  George 
Bell  Tlmmerman  and  S.  M.  Smltb,  Jr.,  for  the 
State. 

JONES,  J.  The  defendant  was  tried  in 
Edgefield  county,  August  term,  1901,  and  con- 
victed of  grand  larceny.  A  new  trial  was 
granted  by  the  circuit  court  at  said  term.  In 
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September.  1901,  be  escaped  fn»n  JaU.  He 
wu  recaptured  and  asaln  brought  to  trial, 
October  term,  1005,  convicted  and  sentenced. 
It  appears  tbat  on  the  night  of  July  4,  1901, 
aome  one  entered  the  dwelling  of  J.  H  Smith, 
In  Edg^d  count?,  and  stole  Oerefioin  bis 
poats  cmtainlDg  $^  The  theft  was  discor- 
eied  early  next  morning  and  the  pants  were 
found  bi  a  field  near  the  lumse  without  the 
money,  and  tracks  were  discovered  leading 
tnnn  near  the  house  to  the  place  where  the 
pants  were  found,  thence  on  to  within  80  or 
40  yards  of  defendant's  house.  The  track- 
fug  party,  on  going  to  defendant's  boose, 
found  lilm  absent  bnt  eecnred  a  pair  of  his 
Bboes.  Testimony  was  offered  tbat  the  shoe 
fitted  tbe  track  exactly  and  that  one  of  tlie 
party  pot  the  ahoe  on  and  made  a  track  with 
It  which  oorreqranded  with  the  discovered 
trade,  one  drcxunstance  being  tliat  the  nom- 
ber  and  position  of  certain  tacks  on  the  shoe 
corresponded  exacfly  with  the  Indentations  In 
tbe  track. 

L  Appellants  first  exception  alleges  error 
IQ  the  court's  mlixtg  that  It  was  competent  for 
tbe  witness  to  take  tbe  shoes,  and,  In  bis 
endeavor  to  describe  the  track,  descrltw  the 
peculiarity  of  the  track  by  reference  to  tbe 
shoe  and  leave  it  to  tbe  Jury  to  say  whether 
or  not  the  shoe  made  the  track.  We  think 
the  ruling  was  proper  and  In  accordance  with 
State  V.  Oreen,  40  S.  C.  830,  IS  S.  E.  038, 
42  Am.  St.  Rep.  S72.  Tbe  court  was  careful 
cot  to  allow  the  witness  to  state  his  opinion 
tbat  the  defendant  made  the  track,  or  even 
that  the  defendant's  sboe  made  the  track. 

2.  The  second,  fourth  and  fifth  exceptions 
relate  to  certain  sentences  In  tbe  charge  of 
the  court,  which  we  bare  italicized  and  stated 
In  their  connection  as  follows:  "The  state 
relies  upon  circvmstantial  testimony  for  con- 
viction. I  am  requested  by  counsel  for  de- 
fendant to  state  to  you  tbe  rules  with  refer- 
euce  to  drcnmstantlal  testimony.  Clrcum- 
■tantla]  testimony  is  sufficient  upon  which  to 
found  a  Twdlct  provided  it  comes  up  to  tbe 
rules  which  oor  Codes  have  announced 
through  a  long  series  of  years.  These  are 
the  rales:  Circumstances  must  be  proven  to 
the  entire  satisfaction  of  the  Jury;  that  Is 
the  first  rul&  The  circumstances  must  point 
conclusively— that  is,  to  a  moral  certainty — 
to  tbe  guilt  of  the  accused.  Third,  the  ctr- 
eumstances  most  be  consistent — tbe  one  with 
tbe  other.  Fourth,  tbe  circumstances  must 
be  inconsistent  with  any  other  reasonable 
hypothesis  than  the  hypothesis  upon  which 
the  state  relies.  Now,  these  are  the  four 
rules.  Now,  gentlemen,  I  heard  a  solicitor 
once  define  drcnmstantlal  evidence.  This  Is 
tbe  way  he  likened  the  crime,  stealing  In  this 
cage,  to  a  comer  tree,  and  be  likened  the  clr- 
cnmstancee  to  pointers  around  that  tree.  If 
yoQ  have  ever  been  on  a  survey,  you  know 
what  that  means.  He  likened  the  crime, 
BteallDg  In  this  case,  to  a  corner  tree,  and  the 
dreomiitances  standing  around  It  to  the  polnt- 
sm  I  tboui^t  It  was  a  good  lUnstratlon. 


Xow,  put  yovr  Ungen  m  Me  ofrvwMtanoM 
wJUoik  Me  tiate  rsHe*  on  <»  (Ms  oom.  Am 
I  recoil  the  argwmmt^  (here  ore  three  main 
oirowmtamces  First,  trtu^;  secondly,  es- 
cape; tMrdljft  ffamblitiff.  If  there  ore  any 
others  /  do  not  remU  thmn.  You  wfIL 
Which  of  these  drcnmstancee  have  been 
proven  to  your  entire  satlsfactlont  Do  those 
circumstances  point  sorely  to  the  guilt  of  the 
accused?  Do  tb^  all  point  one  way!  Are 
they  consistent  one  with  the  ottaerT  Ton 
put  those  circumstances  together.  Can  yon 
put  those  drcumstances  together  and  draw 
any  other  conclusion  than  tbe  guilt  of  the 
party?  If  all  the  oiroumstanoes  can  be  be- 
lieved  as  true,  but  you  oan  draw  from  them 
anotlter  conclusion  than  the  guilt  of  the  ac- 
cused, then  the  law  says  it  is  not  safe  to  con- 
vict upon  them.  This  is  as  plain  as  I  can 
make  it  Now,  the  reason  of  the  law  la  this : 
circumstances  are  mute  things.  I  can  swear 
I  saw  a  rock  In  the  road,  but  the  rock  cannot 
testify.  If  It  could,  It  could  tell  who  put  it 
there.  6o  all  a  man  can  do  is  to  testis 
to  drcumstances.  Circumstances  themselves 
are  mute  things,  and  unless  they  speak  to  you, 
and  speak  conclusively,  and  unless  you  can 
draw  only  one  Inference  from  them.  It  Is  not 
safe  to  heed  their  warning."  It  Is  objected 
tbat  the  first  and  second  portions  of  the  above 
charge  which  we  have  italicized  was  a  charge 
in  respect  to  matters  of  fact,  in  violation  of 
the  Constitution.  We  do  not  so  r^rd  the 
charge.  The  case  was  manifestly  one  In 
which  the  state  relied  upon  drcumstantlal 
evidence  for  conviction.  The  defendant  offer- 
ed no  testimony  and  there  was  no  dispute  as 
to  the  facts  testified  concerning  the  tracks, 
the  arrest  of  the  defendant  the  day  of  the 
discovery  of  the  theft  while  gambling  with 
other  negroes,  and  bis  escape  from  Jail.  Tbe 
court  made  no  allusion  to  the  issuable  facts. 
Tbe  Inference  to  be  drawn  from  these  undis- 
puted facts  was  the  real  matter  in  Issue,  and 
as  to  this  the  Judge  gave  no  Intimation  of 
bis  opinion  to  the  Jury.  The  court  merely 
mentioned  the  stote's  contention  In  argument 
as  a  basis  for  instructing  the  Jury  as  to  the 
rules  which  should  govern  them  In  passing 
upon  circumstantial  evidence.  In  Turner  v. 
Lyles,  68  S.  C.  392,  401,  48  S.  B.  301,  304, 
approved  in  Pickett  v.  Railway,  60  S.  C.  451, 
48  S.  E.  468,  the  rule  is  thus  stated:  "Since 
the  Constitution  of  1895,  Judges  are  not  per- 
mitted to  state  tbe  testimony  to  the  Jury, 
but  It  Is  not  every  statement  of  the  testimony 
that  will  entitle  the  appellant  to  a  new  trial. 
The  statement  must  be  of  testimony  upon  a 
fact  In  issue,  and  there  moat  be  reasonable 
ground  for  supposing  that  the  Jury  may  have 
been  influenced  by  such  stotement  In  a  man. 
ner  prejudicial  to  the  rights  of  the  appellant." 

a  It  is  further  objected  that  the  court 
erred  In  Instructing  the  Jury  that  It  was  not 
safe  to  convict  if  the  Jury  could  draw  from 
the  circumstances  any  other  conclusion  than 
the  guilt  of  the  accused ;  whereas,  the  court 
tiionld  bave  charged  that  the  Jury  must 
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aegalt  In  rach  event  nils  Interpretattoi  of 
the  charge  seems  to  be  over  critical.  The 
charge  was  substantially  and  practically  to 
acqnlt  In  the  eveat  stated.  It  Is  impossible 
to  twllere  that  the  Jnry  conld  receive  the  im- 
pression from  the  (^a^e  that  they  might 
convict,  even  though  they  did  not  believe  the 
testimony  brought  the  case  wlQibi  the  rules 
of  drcumstantlai  evidence. 

4.  The  remaining  exertion  charges  error 
In  refusing  the  motion  for  a  new  trial  made 
on  the  ground  that  R.  1^  Dunovant,  one  of 
the  Jnrors  In  the  last  trial,  was  also  a  Juror 
In  the  former  trial.  The  affidavit  of  defend- 
ant submitted  on  the  motion  was  to  the  ef- 
fect that  defendant  previous  to  and  during 
the  last  trial  did  not  know  that  Mr.  Duno- 
vant sat  on  the  former  trial  and  that  the 
knowledge  did  not  come  to  him  until  after 
the  verdict,  and  that  he  would  have  objected 
had  he  known  it  It  was  further  stated  that 
when  Mr.  Dunovant  was  Impaneled  on  the 
Jury  on  the  last  trial  he  did  not  remember 
until  after  the  verdict  that  he  was  one  of 
the  Jurors  who  convicted  the  def^idant  on 
the  former  trial.  It  is  contended  that  the 
refusal  of  the  motion  was  In  violation  of 
article  1.  8  18,  of  the  Constitution,  which 
provides  that  In  all  criminal  prosecutions 
the  accused  shall  enjoy  the  right  of  a  speedy 
trial  an  Impartial  Jury.  Tbli  exception 
cannot  be  sustained.  Section  2946,  Civ. 
Code  1902.  provides  that  all  objections  to 
Jurors  must  be  made  before  the  Jury  is  Im- 
paneled or  <diarged  with  the  trial.  It  is 
true  that  in  the  case  of  Garrett  v.  Welnbei^. 
54  S.  0.  127,  SI  a  B.  841,  84  S.  El.  70,  this 
court  held  that  a  new  trial  abonld  be  grant- 
ed if  a  dlaquallfled  Juror  sat  on  the  case, 
If  neither  the  party  nor  his  counsel  knew 
of  the  disqualification  until  after  the  ver- 
dict; but  in  the  subsequent  cases  of  State 
y.  Bobertson,  64  S.  a  152,  81  S.  BL  868.  and 
Mew  T.  Ballway  Oo»,  66  S.  C.  95,  82  S.  m 
828,  the  court  states  the  rule  that  where 
the  dlBquallflcatlon  relied  on  might  have 
been  discovered  by  the  enrcise  or  ordinary 
care,  it  oitords  no  excuse  for  fiillhig  to  make 
the  obJectiDn  In  dne  season,  since  a  party 
should  not  be  permitted  to  take  advantage 
of  his  own  negligence.  In  State  v.  Bobert- 
son, supra,  the  court  sustained  a  refusal  of 
the  motion  fcv  a  new  trial  based  upon  the 
ground  that  one  of  the  Jnrors  who  last  tried 
the  defendant  therein  sat  upon  the  Jury  in 
the  same  case  at  the  preceding  tenn  which 
resalted  in  a  mistrial;  and  In  the  case  <tf 
Mew  T.  Railway,  supra,  this  court  refused  to 
suspend  appeal  to  allow  motion  tor  a  new 
trIiU  <m  circuit  on  tba  ground  that  one  of 
the  juiors  was  not  a  qualified  elector  for 
want  of  registration  and,  therefore,  not  a 
legal  Juror.  In  the  present  case,  the  fact 
that  a  Juror  sat  on  the  former  trial  and  so 
had  formed  and  expressed  an  opinion  as  to 
defendant's  guilt  was  a  fact  of  which  de- 
fendant and  his  counsel,  of  course  once  had 


foil  knowledge;  and  conceding  that  ttiey 
had  forgotten  the  fact  on  the  last  trial.  It 
was  one  spread  upon  the  record  of  the  trial 
of  the  case  and  falls  within  the  rale  stated 
In  the  Robertson  Case  and  in  the  Mew  Case. 
This  Is  so  conclusive  that  It  is  unnecessary 
to  mention  the  fact  that  the  Juror  Duno- 
vant had  also  forgotten  that  he  had  served 
upon  the  former  Jury  until  after  the  verdict 
and  so  could  not  have  been  influenced  by 
such  fact 

The  Judgment  of  the  circuit  court  la  af- 
firmed. 


Bz  parte  PARKBB. 

(Snpme  Ooort  of  South  Oarolina.   Jons  80, 
1906.) 

1.  Statks  —  LsoisuTivn  Ooiaamxa  —  Oow- 

TSICPT— POWEB  TO  PURZSH. 

A  committee  appointed  under  resolution 
of  Lerlsiature,  January  81,  1905,  to  investigate 
the  affal™  of  the  state  dispensary  were  empow- 
ered to  send  for  persons  and  pai>er8  and  require 
answers  to  any  qneatitms  relevant  to  sach  In- 
vestigation. Htid,  tiiat  the  committee  bad  power 
to  commit  a  witness  for  contempt  on  refnsal 
to  answer  a  question  as  to  whether  a  person 
stated  to  him  that  be  liad  had  dealings  with  the 
state  dispensary  and  had  siven  rebates  or  mon- 
ey or  had  Improperly  influenced  the  Iward  of 
directors  In  the  purchase  of  liquor. 

[Ed.  Note.— For  cases  In  point  see  vol.  44, 
Cent  Dig.  States,  S  46,] 

2.  BVJDBNCn— HEA-HSAT. 

In  investigatira  by  a  conunittee  of  the  af- 
fairs of  tlw  state  dispensary,  a  question  to  a 
witness  as  to  whether  a  party  who  had  dealings 
with  the  dispensary  had  said  to  him  that  he  had 
given  rebates  or  money  or  Impropraly  Influenced 
the  board  oi  directors  does  not  call  for  hearsay 
evIdoKW. 

8.  WrrszsBEB— PBiviuosn  CouuuifiOATioNS. 

In  an  examination  by  a  committee  appoint- 
ed by  the'  Legislature  to  investigate  the  affairs 
of  the  state  dtapenaary,  an  answer  to  a  qneodon 
as  to  wliether  a  person  hsd  stated  to  witness 
tliat  he  had  corrupt  deallnn  with  the  state 
dispensary  conid  not  be  excluaed  on  the  ground 
that  It  would  violate  the  Implied  confidttioe  of 
a  private  conversation. 

Application  by  Lewis  W.  Parker  for  wilt 
of  habeas  corpus.  Application  denied. 

H.  X  Hayneswortta.  for  petitioner.  Frasier 
ft  Chrlstensen,  for  committee. 

WOODS.  J.  A  committee  appointed  by 
the  General  Assembly  to  Investigate  the 
dispensary  asked  Lewis  W.  Parlier,  a  wit- 
ness testifying  before  It  a  question  which 
be  refused  to  answer,  whereiqran  the  com- 
mittee held  him  to  be  in  contempt  and  or- 
dered ite  marshal  to  hold  him  in  custody 
until  he  would  answer.  The  witness  Parker 
then  sought  by  habeas  corpus  proceedings 
to  be  released  by  this  court  from  the  custody 
of  the  marshal  of  the  committee.  Upon 
the  bearing  of  the  return  an  order  was  made 
adjudging  the  conflnement  of  the  petitioner 
to  be  lawful  and  remanding  blm  to  the  ens- 
tody  of  the  marshal.  We  propose  now  to 
give  the  reaaooa  for  the  court's  conduskm 
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tbat  tlie  conunfttM  did  not  tnnMOid  Its 
powen  In  ordering  tbe  arrest 

It  la  aecenary  to  underatand  first,  the  ob- 
ject for  which  the  committee  waa  appointed 
and  the  extent  of  tbe  antborlty  conferred 
opon  It.  Tlie  Senate  and  Hotue  of  Bepre- 
aentatlTes  on  January  81.  1906,  passed  a 
concurrent  resolution  providing  for  tbe  ap- 
pointment of  three  senators  and  fonr  mem- 
bers of  the  House  "to  Investlgats  the  af- 
fairs of  the  state  dispensary." 

The  second  section  of  the  resolntlon  Is 
Important,  and  Is,  therefore,  set  out  In  full: 
"That  said  committee  be,  and  la  hereby,  em- 
powered to  send  for  papers  and  persons,  to 
swear  witnesses  to  require  tbe  attendance 
^  any  parties  whose  presence  shall  be  deem- 
ed necessary,  to  appoint  an  expert  acconnt- 
ant  and  Bten<^apher,  and  to  InTestlgate 
an  transactions  concerning  said  dispensary 
and  Its  management,  and  to  take  testimony 
«Itb»  within  or  without  the  state,  and  shall 
hare  access  at  all  times  during  their  service 
to  aD  the  books  and  Touchers  and  other  pa- 
pas of  said  Instltntlon,  especially,  in  investi- 
gating the  following  facts:  '(a)  Whether  or 
not  It  Is  a  fact  tbat  houses  represented  by 
agents  who  are  near  relatives  of  the  mem- 
bers of  the  board  of  directors,  receive  large 
ordos  at  each  purchase,  (b)  la  It  a  fact 
that  members  of  the  board  of  directors  are, 
or  have  berai,  agents  for  certain  wholesale 
liotises  from  which  la^  purchases  are  made? 
(c)  Is  It  a  fact  ttiat  parties  to  whom  large 
orders  are  given  are  not  wholesale  dealers 
but  brokers,  and  that  the  orders  are  filled 
by  third  persons,  thns  making  the  state 
pay  the  commissions  of  the  middleman?  (d) 
Was  It  necessary  to  purchase  t^ie  lari^  quan- 
tity ct  liquors  ordra-ed  In  December,  1904, 
to  fill  demands,  and  especially  the  new  and 
fancy  goods  purchased  which  Is  unknown  to 
the  trade?  (e)  Are  the  extraordinary  heavy 
purchases  made  necessary  to  the  best  Interest 
of  the  dispensary  system?  (f)  What  Is  the 
financial  standing  of  the  business,  and  Is 
It  run  on  the  best  principles  for  tbe  inter- 
est of  the  law  as  originally  passed  and  amend- 
ed? (g)  Is  It  a  fact  that  tbe  state,  through 
the  dispensaries.  Is  violating  the  Constitu- 
tion of  1S95,  in  that  It  Is  selling  whisky  In 
less  qnantitlea  than  one-balf  of  one  pint? 
(fa)  Is  It  a  fact  that  tbe  state  Is  selling  G's 
1q  case  goods  to  Its  customers  and  chai^ng 
tbem  for  one  quart?  (1)  Is  It  a  tact  that 
certain  agents  are  traveling  over  the  state 
and  offering  special  Inducements  to  county 
dispensers  to  "push"  certain  brands  of  liq- 
uors, and.  If  so.  Is  It  a  fact  known  to  tbe 
members  of  tbe  state  board  of  directors? 
0)  Is  it  a  fact  that  certain  requirements 
■of  tbe  low  are  dispensed  with  by  the  county 
dispensers  by  order  of.  or  by  the  consent  of, 
the  members  of  the  state  board  of  direc- 
tors? (k)  Has  the  whisky  which  has  been 
♦ecently  purchased  been  ordered  out  from 
flte  dealer,  car  Is  it  h^  in  reserve  for  future 
deUTory?  0)  What  li  0»  Indebtedness  of 


Uie  dispensary  for  liquors  which  have  been 
bot^ht  but  not  delivered?  (m)  And  any  and 
all  other  matters  relating  to  the  manage- 
ment of  the  state  dispensary,  and  of  any  offi- 
cial or  person  In  relation  thereto,  (n)  Is  It. 
or  mot,  a  fact  tbat  excessive  freights  have 
been  paid  to  railroads  for  transporting  liq- 
uors into  the  state,  when  said  liquors  could 
have  been  shipped  Into  the  state  by  water  at 
less  cost  to  the  state?  (nn)  Whether  there 
is  any  warrant  of  law  or  authority  for  tbe 
establishment  and  conduct  of  what  is  com- 
•  monly  known  as  "Beer  Dispensaries"  as  they 
are  now  and  hare  been  conducted?* " 

After  the  committee  had  twen  appointed 
and  entered  upon  the  Investigation,  tbe  Gen- 
wal  Assembly,  on  January  29,  1906,  enacted 
a  statute  Intended  to  enlarge  its  powers, 
and  to  remove  any  doubt  as  to  its  right  to 
exercise  the  powers  which  tbe  concurrent 
resolution  had  purported  to  confer.  Only 
the  preamble  and  tbe  first  and  second  sec- 
tions of  the  statute  are  relevant  to  this  In- 
quiry: "Whereas,  a  committee  has  beoi  ap- 
pointed to  Ittresttgate  tbe  state  dispensary 
under  the  concurrent  resolution  of  the  Gen- 
eral Assembly,  dated  the  31st  day  of  January, 
1905;  and  whereas.  In  the  progress  of  the 
work  of  the  said  committee,  some  doubt  has 
arisen  as  to  the  power  of  tbe  said  committee 
in  the  discharge  of  their  duties;  and  It  t>eing 
provided  In  section  R  of  said  concurrent 
resolution  that  tbe  said  committee  should 
apply  to  tbe  General  Assembly  for  such 
other  power  and  authority  as  the  clrcum- 
etances  arising  during  this  InveEttigation  may 
seem  to  require;  therefore,  Sectloh  1.  Be 
it  enacted  by  tbe  General  Assembly  of  the 
state  of  South  Carolina,  That  tbe  committee 
heretofore  appointed  under  the  terms  of  the 
concurrent  resolution,  dated  the  31st  day  of 
January,  1905,  or  any  other  committee  or 
committees  that  may  be  appointed,  are  hereby 
authorized  and  empowered  to  elect  a  mar- 
shal, who,  upon  being  sworn,  shall  be  and 
become  a  peace  officer  of  the  stete  and  In- 
vested with  all  the  power  of  sberlfts  and 
constebles  in  the  service  of  any  and  all  pro- 
cess Issued  by  the  committee  aforesaid,  and 
with  the  power  to  arrest  and  Imprison  upon 
the  order  of  the  said  committee  any  and 
all  persons  who  shall  fall  and  refuse  to  obey 
any  legal  order  of  tbe  said  committee,  or 
who  shall  be  guilty  of  any  disorderly  con- 
duct In  tbe  presence  of  said  committee  during 
any  session  thereof,  or  who  shall  be  guilty 
of  any  contempt  of  said  committee.  Sec.  2. 
The  said  committee  be,  and  are  hereby,  au- 
thorized and  empowered  to  call  before  them 
by  summons  or  notice.  In  such  form  as  the 
committee  may  adopt;  and  to  be  served  by 
tbe  marshal  of  said  committee,  or  such  other 
officer  of  tbe  stete  as  may  be  by  the  com- 
mittee required,  such  person  or  persons 
as  the  committee  deem  proper,  and  to 
require  such  person  or  persons  to  answOT, 
upon  oath,  any  and  all  questions  that  the 
committee  may  dean  relevant  and  may  pro- 
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pound  to  blm  or  them;  and  npcm  tht  failure 
or  retnsal  of  such  person  or  persons  to  obej 
sacb  summons  or  notice,  or  to  answor  sucb 
Onestlon  or  questions,  sucb  person  or  pn^ 
sons  shall  be  deemed  to  be  In  contemfit  of 
tbe  authority  of  said  committee,  and  may  be 
Imprisoned  upon  the  wder  of  tbe  said  cmn- 
mlttee  In  tbe  common  Jail,  to  be  there  held 
until  he  or  they  shall  comply  wltt  tbe  order 
of  the  said  committee:  Prorlded,  That  no 
testlmoiv  given  by  said  witnesses  shall  be 
used  against  them  In  a  criminal  presecutkn.** 
Under  tbe  autborlty  ibus  cmferred,  I«wls 
W.  Parker  was  summoned  by  the  committee 
of  [ttvertlKatlon  and  sworn  as  a  witness. 
After  testifying  to  flie  fact  that  be  had 
cooTOsed  with  a  person  who  told  tbe  wit- 
ne«8  he  bad  dealt  with  tbe  dispensary,  the 
witness  refused  to  answer  this  qnestUm; 
"Mr.  Parker,  wam't  this  stat^ent  that  this 
party  made  to  you  to  the  ^ect  or  of  the 
nature  that  fae  bad  giroi  rebates  or  graft 
or  roon^  in  some  Impnqier  wi^  or  bad 
lmpr(^)erly  Influenced  tills  board  of  Erect- 
ors to  give  him  business?"  Tbe  witness 
earnestly  contended  before  the  committee, 
and  in  ttila  court  in  the  hal>eas  corpus  pro- 
ceedings, that  be  should  be  excused  from 
answering  (1)  because  be  could  not  be  re- 
quired to  violate  the  implied  confldeoce  of 
a  private  conversation;  and  (2)  because  the 
evidence  soi^bt  to  be  adduced  was  hear- 
say and.  therefor^  not  admissible.  Clearly 
neither  of  these  reasons  is  suCBctent.  The 
power  of  tbe  Qeneral  Assembly  to  obtalu 
information  on  any  subject  upon  which  It 
bas  power  to  legislate,  with  a  view  to  Its 
mllghtenment  and  guidance.  Is  so  obviously 
essential  to  tbe  performance  of  legislative 
functions  that  It  has  always  been  exercised 
witiiout  question.  After  the  decision  of  the 
Suprme  Oonrt  of  the  United  States  In  the 
case  ot  Kllboum  v.  Thompsoo.  103  U.  S. 
368,  23  L.  Ed.  877,  some  doubt  seems  to 
bare  arisen  as  to  tbe  right  of  the  Oongress 
or  even  of  a  state  Legislature  In  seeing 
such  information  to  Imprison  contumacious 
witnesses.  In  that  case.  It  Is  true,  the  right 
of  a  committee  of  the  House  of  Representa- 
tives to  Imprison  a  witness  for  refusing  to 
answer  was  denied,  but  the  case  pres^ited 
peculiar  features.  The  committee  was  not 
appointed,  and  was  not  conducting  Its  In- 
vestigation under  a  statute  or  resolution  of 
the  Congress,  but  of  only  one  branch  of  the 
legislative  department,  which  undertook  to 
confer  upon  It  the  power  to  send  for  persons 
and  papers.  The  Investigation  related  to  a 
particular  dalnb  of  the  federal  goremnieut, 
the  status  of  which,  having  been  already 
fixed  by  a  settlement,  could  not  have  been 
altered  by  legislation.  And,  In  the  view  of 
the  eoiurt,  the  question  propounded  to  the 
wItoesB  Involved  merely  an  inquiry  Into  the 
private  affairs  of  the  citizen  In  a  matter 
outside  of  the  domain  of  the  legislative  de- 
partmott  and  within  the  jurisdiction  of  the 
judicial  department;  the  court  holding  in 


this  ooonectlon  that  the  Jndldal  power  re- 
siding in  tbe  British  House  «f  Commons 
was  not  conferred  on  tbe  Oongress  by  tbe 
Oonstltutkm,  and  hence  precedents  from  the 
Bnglish  courts  sustaining  the  power  of  a 
committee  of  the  House  of  Commoos  to 
punish  for  contempt  were  not  applicable^ 

Dlstlngulahinc  the  case  of  Kllboum  t. 
Thompson,  In  some  of  the  features  above 
mentioned,  the  Supr«ne  Court  of  tbe  United 
States  aubsequently  bdd  that  a  ocnnmittee  of 
the  Smate  had  the  right  nnder  a  zewdntitm 
of  that  body,  to  requira  a  bnAer  to  answer 
whether  any  aenabn-  had  enployed  tiie  Ann 
of  which  be  was  a  member  to  buy  or  sell 
ataares  of  stock  tbe  price  of  which  ml^t  be 
affected  by  the  Senate's  action.  The  Investi- 
gation having  been  instituted  to  inquire  Into 
dia^ea  made  In  newspapers  of  bribery  of 
senators,  the  count  beld  the  subject-matter  of 
the  Inquiry  was  within  the  range  of  the  con- 
stitutional powers  of  tbe  Senate.  In  re  Chap- 
man. 166  U.  S.  661,  17  Sup.  Gt  677,  41  L.  Ed. 
1154.  The  case  now  under  omslderatlon  Is 
much  stronger  than  tbe  Chapman  Case.  In 
the  first  place,  It  is  to  be  observed  the  Con- 
gress posseeses  no  powers  of  legislation  except 
those  ccmferred  by  the  Oonstitutimi  of  the 
United  States,  while  the  General  Assembly 
Is  Invested  with  all  the  legislative  power  of 
tbe  state  except  that  denied  by  tbe  Constitu- 
tion. The  dispensary  is  a  public  Institution, 
created  by  tiie  General  Assmbly,  through 
which  it  ondotakes  to  control  and  conduct 
the  sale  of  liquor  In  the  aitire  state.  Tbe 
principal  officers  of  tbe  dispensary  are  elected 
by  the  General  Assembly,  and  directions  for 
its  management  are  laid  down  with  particu- 
larity In  tbe  statutes.  Tbe  business  Is  so 
eoormous,  and  the  problems  it  presents  are  so 
novel  and  difficult  and  vltol  to  the  public 
welfare  that,  not  only  the  fullest  and  widest 
Information  as  to  the  practical  operations  of 
Btatotes  enacted  for  its  control,  and  as  to 
the  competency  and  honesty  of  its  officers.  Is 
essential  to  wise  legislative  action,  but  it  Is 
also  Important  that  tbe  General  Assembly 
should  be  advised  as  to  the  methods  used  or 
attempted  by  those  who  deal  with  the  dis- 
pensary by  the  sale  of  liquor,  or  otherwlRe. 
Offering  a  bribe  to  a  public  office  Is  a  crimi- 
nal offense  under  the  laws  of  tbe  state ;  and  It 
is  difficult  to  aee  any  suppwt  for  the  position 
that  a  statement  of  one  engaged  In  selling 
or  seeking  to  sell  to  tbe  dispensary  to  the 
effect  that  he  bad  given  or  even  offered  bribes 
to  Its  board  of  directors  would  be  beyond  tbe 
legitimate  scope  of  legislative  Inquiry.  It 
concerns  the  G^eral  Assembly  to  know  of  the 
dishonest  dealings,  If  they  exist,  of  those  who 
sell  to  the  dispensary  almost  as  much  as  to 
know  of  such  dealings  by  those  who  buy  for 
it  In  this  view  the  answer  to  the  question 
here  asked  could  not  be  objectionable  as 
hearsay,  even  applying  the  rules  of  evidence 
obtaining  in  strictly  judicial  tribunals. 

But  aside  from  this,  rules  of  evidence  are 
subject  to  leglblative  control,  onlesa  the 
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cbucBB  go  to  tbm  extent  of  the  practical 
denial  of  a  cooatltottoiial  rlgbt  Hen  tlM 
riatote  !■  Terr  broad.  It  does  not  relate  to 
ttw  trial  of  a  cause  loTolTlng  the  llfA,  llb«t7i 
«r  propMty  of  an  indlrldaal,  bnt  provides  for 
le^slatlTe  lamtisation  of  a  great  pnbUc 
atoprlae^  and  It  reqnlrea  answn  to  any 
qustiim  the  committee  deenu  relerant  to  racb 
iDTCBtlgatlon.  Thia  discretion  of  the  com- 
nlttee  was,  of  course,  subject  to  the  ilmlta- 
tloa  tbat  a  witness  conld  not  be  compelled  to 
antver  qoeBtkms  when  such  compulsion 
wonld  be  in  derogation  of  a  constltntkmal 
tight;  and  It  may  be  tbat  a  reasmable  con- 
itnictlon  of  the  statote  la  that  the  commit- 
tees discretion  was  Intended  to  be  aobject 
abo  to  the  rules  of  erldance  as  to  the  excln- 
■Ion  of  privileged  omnmunlcatlimB,  and  of 
cridsMX  as  to  facts  affecting  the  witness 
permauStj,  falling  andor  bis  ordinary  prlTl- 
kgo.  bat  upon  tbls  last  point  we  express  no 
optailon.  It  la  not  pretended  that  the  witness 
was  required  to  disclose  a  privileged  com- 
nnnilcatlon,  or  that  any  parsonal  privily  or 
Gonsdtntlonal  right  of  the  witness  himself 
was  involved  In  requiring  an  answer  to  the 
qoesUon  asked.  Aa  to  the  position  that  the 
witness  abonld  not  hsTc  been  required  to  re- 
peat a  private  conversation.  It  is  hardly  neoes- 
urj  to  say  tbat  the  law  cannot  take  ac- 
comt  of  pniely  sentimental  considerations  as 
igalnst  the  public  Interests  or  snbstantlal 
ri^ta.  We  condnde  there  Is  no  ground  for 
ti»  InterfMence  of  the  court  In  b^lf  of  the 
witness. 

The  conclusions  reached  as  to  the  power  of 
leglshitlve  committees  are  sustained  by  tbe 
following  anthorttles:  Anderson  v.  Dunn,  6 
Wheat  <U.  8.)  204^  B  L.  Ed.  242 ;  In  re  Ghap- 
ouD,  160  U.  8.  681.  17  Sup.  Ot  677.  41  L.  lOd. 
1151 ;  Bumbam  v.  Horrissey,  1-4  Oray  (Haa.) 
S26,  74  Am.  Dec.  676;  Keder  v.  McDonald 
CS.  T.)  2  N.  B.  616,  02  Am.  Rep.  40;  People 
V.  Sharp  (N.  T.)  14  N.  B.  319.  1  Am.  St  Rep. 
851 :  In  re  Gnnn  (Kan.)  82  Paa  470,  948, 19 
L  B.  A.  5ia 

6ART,  A.  J.,  did  not  Bit  In  tbls  causa 


GREKN  V.  CATAWBA  POWER  00. 

(Supreme  Court  of  South  Carolina.  Aug:  16, 

1906.) 

L  Hasteb  and  Sebvam^ Injim  to  Snv- 

AST— Naoi-iaanoB. 
The  fact  that  a  servant  Is  Injnred  hj  the 
nilnre  of   the  machinery  fomluied  br  the 
master  does  not  raise  a  presnmptlon  of  ne^- 
Ii£«>nce  on  tbe  latter'B  part. 

[Ed.  Kote. — ^For  cases  In  point,  see  vol.  34, 
CenL  Dig.  Haater  and  Servant,  1  884.] 

2.  DAMAQBS  —  PSBSONAI.    InjITBIES  FUTDU 

BuncBiRO. 
Tbe  verdict  In  an  action  for  personal  In* 
lories  may  include  damasea  for  mental  and 
phTsical  pain  wiilcfa  It  is  ^'reasonably  certain" 
will  remit  in  the  futore,  bnt  not  damages  for 
inch  safferliig  as  plaintiff  is  liable  to  endure. 
.[Ed.  Note. — For  cases  in  point  see  voL  16, 
Cut  Dig.  Damages,  H  71.  100-105.] 


Appeal  from  Comnum  Beas  Circuit  Court 
of  York  County;  Hydrick,  Judge. 

Action  by  Ben  Qreen  against  the  Catawba 
Power  Company,  Judgment  tar  plaintiff. 
Defendant  appeals.  Reversed. 

Wilson  A  Wilsm,  for  appellant  Greene 
A  Hines  and  Tbomas  F,  McDow,  for  re> 
•spondent 

WOODS,  J.  The  plaintiff,  a  laborer  In  the 
defendant's  employment  was  Injured  by  the 
falling  of  a  battle-post  which  he  was  Bsslst- 
Ing  to  raise  and  place  In  position  as  a  part 
of  the  bench  of  a  bridge  by  means  of  a  jlm- 
pole.  The  allegation  of  negligence  under 
which  plaintiff  obtained  judgment  was  tbat 
the  Jim-pole  to  which  was  attached  the  blocks 
and  tackle  used  to  raise  the  battle-post  was 
not  braced  or  made  secure  by  guys  at  the  bot- 
tom, and  eonsequoitly  under  the  strain  ap- 
plied mwe  on  one  side  than  tbe  other  it 
slipped  at  the  bottom,  causing  the  battle- 
poat  and  Jlm-poIe  both  to  fall. 

1,  The  first  exception  charges^  error  In 
this  Instmction  to  the  Jury :  "The  servant  Is 
not  required  by  law  to  see  whether  the  ma- 
chinery, toola,  and  appliances  furnished  are 
suitable  and  safe,  for  he  has  a  right  to  rely 
on  tbe  presumption  that  the  masto:  will  do 
bis  duty;  and  when  it  Is  made  to  appear 
tbat  a  servant  was  Injnred  by  reason  of  the 
machinery  and  appliances  furnished  by  tbe 
master,  It  Is  prima  facie  evldoice  of  negli- 
gence on  the  part  of  tbe  master,  and  the 
burden  is  then  thrown  upon  the  master  to 
show  that  be  used  due  care  and  dlllgoace  In 
keeping  In  repair  the  machinery  or  appli- 
ances In  question."  The  principle  Is  wdl 
established  tbat  proof  of  Injury  to  the  serv- 
ant from  the  failure  of  the  machinery  or 
appUancea  furnished  by  the  master  does  not 
raise  tbe  presumption  of  negligence  by  the 
master.  Great  v.  Ry.  Co.,  72  S.  O.  808,  B3 
S.  B.  45.  For  a  greater  reason.  It  was  error 
to  charge  that  tbe  mere  tact  of  Injury  "t^ 
reason  of  tbe  machinery  and  appliances'*  fur- 
nished by  tbe  master  raises  against  bim  the 
presumption  of  n^Ugence.  Doubtless  tbe 
circuit  judge  Intended  to  say  the  presumih 
tlon  of  n^llgence  would  arise  when  the 
servant  was  Injured  by  reason  of  defCcta  In 
the  machinery  and  appliances;  but  there  is 
nothing  In  tbe  diarge  from  which  the  jury 
could  see  tbat  tbe  omission  of  the  word 
"defecto"  or  some  similar  egression  was  an 
Inadvertence.  The  platntHFs  contention  tiiat 
the  error  was  harmless  because  the  proof  of 
negligence  was  overwhelming,  with  practical- 
ly no  evidence  to  the  contrary,  cannot  be 
sustained,  for  there  was  evldaice  tbat  it 
was  not  usual  to  brace  tbe  Jim-pole  at  tbe 
bottom  as  the  plaintiff  contended  It  should 
have  been  braced,  for  the  reason  tbat  the 
weight  on  tbe  pole  would  usually  sink  It  deep 
enough  in  the  ground  to  hold  It  fast  without 
braces;  and  this  was  sufficient  to  raise  an 
issue  fbr  the  jury  as  to  whether  the  ap- 
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paratiu  and  appliances  fornisbed  by  tbe  m  as- 
ter were  reasonably  safe. 

2.  The  second  aceptlon  charges  error  In 
this  Instroctlon  to  the  Jury:  "If  yon  find 
tor  the  plaintiff,  then  yon  can  take  Into 
oonslderatlon  these  elements  of  damages, 
*  *  *  his  physical  and  mental  pain  and 
suffering,  and  that  which  he  Is  liable  to 
endure  In  the  fntnre  by  reason  of  his  In- 
Jury."  The  word  "liable,"  in  such  a  con- 
nection, signifies  something  that  might  hap- 
pen without  importing  reasonable  certainty 
that  It  would  happen,  and.  therefore,  the 
cba^e  Indicated  the  Jury  mlgbt  mter  Into 
the  field  of  conjecture  as  to  i>o8Slble  future 
suffering  and  Injury.  The  Instruction  In 
such  cases  should  be  that  the  verdict  may  in- 
dnde  not  future  damages  which  the  plalntUE 
Is  liable  to  suffer — that  is,  may  suffer — but 
such  damages  as  It  Is  reasonably  certain  will 
of  necessity  result  In  the  future  from  the 
Injury.  Ayrea  v.  Del.,  etc.,  Co.  (N.  T.)  5S 
N.  B.  22;  Stutz  T.  Chicago,  etc..  By.  Go. 
(Wis.)  40  H.  W.  663,  9  Am.  St  Rep.  769; 
LoulsTille  B.  B.  Oo.  T.  Mlnogne  (Ky.)  14 
S.  W.  8S7,  28  Am.  St  Bep.  378,  and  note; 
Ford  T.  Des  Moines  (Iowa)  75  N.  W.  630;  Me- 
Bride  v.  B.  B.  Ca  (Minn.)  75  N.  W.  231;  8  Am. 
&  En.  Ency.  MS;  18  Qyc.  138.  The  case  of 
Jennings  t.  Edgefield  Mfg.  Co.  (S.  G)  52  S. 
B.  118,  Is  not  relevant  In  that  case  the  cir- 
cuit Judge  did  use  the  word  "liable"  in  the 
same  connection  as  It  was  used  here.  The 
exception,  however,  did  not  charge  It  was 
Incorrectly  used,  but  related  to  an  entirely 
different  matter,  ai  will  be  seen  by  r^erence 
to  the  case. 

It  Is  the  Judgment  of  this  court  tliat  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  for  a  new  trlaL 

COLB  T.  BLUB  BIDGB  BY.  CO. 

(Supreme  Court  of  Sonth  Carolina.  Sept  11, 
1906.) 

1.  Affeai.  —  BamsAZ^BBBOB  nr  Instbco- 
noNS. 

A  Judgment  shonld  be  reversed  for  error 
In  ittstrnctlons,  though  there  may  be  other 
grounds  on  which  it  may  reasonably  be  based. 

[Ed.  Note. — ^For  casea  in  point  see  vol.  8, 
^it^Dig.  AppMd  and  Error,  {(  4219,  4221- 

2.  Bailboads  —  Failubk  to  Siohaz.  —  PUNI- 

TIVB  DAUAOBB. 

.  Under  Code  1902,  |  2189.  punitive  dam- 
ages may  be  awarded  for  willfal  or  reckless 
failure  to  give  the  BignalB  required  by  section 
2182,  at  a  railroad  crossing,  where  the  com- 
plaint alleges  that  defendant  recklessly  failed 
to  give  sucb  signal. 

[Bid-  Note. — For  cases  In  point  see  vol.  41, 
Cent  Dir.  Bailroads,  i  HOT.] 

8.  NbOLIOBNOB— CONISIBUTOBT  NEOLIOENCB. 

An  Imitmctioji  that,  If  plaintiff  contributed 
to  the  Injurr  as  tbe  immediate  cause  of  It 
then  he  coold  not  recover,  though  defendant 
company  was  negligent  was  not  an  Improper 
definition  of  contrlbatory  negligence. 

[Bd.  Note. — For  cases  In  point  MS  voL  87, 
Cent  Dig.  NegUgenoB.  H  8^  86,  93-OSk  882- 
899J 


Appeal  from  Cionuuon  Pleas  Circuit  Court 
of  Anderson  County;  Dantzler,  Judge. 

Action  by  Oeorge  M.  Cole  against  the  Blue 
BIdge  Railway  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

T.  P.  Oothran,  tat  appelant  UarOn  4e 
Barle^  for  respondent 

POra,  G.  J.  Olke  plaintiff  tn  bis  com- 
plaint ae^  to  recover  tbe  aiun  of  $1,000, 
together  with  costs,  as  damages  for  the  kill- 
ing of  his  horse  by  the  defendant  on  tbe 
crossing  of  tlie  defoidanf  8  railway  over  a 
public  highway.  In  tbe  town  of  Pendletcm,  in 
this  state,  on  the  20tb  of  July,  1904.  It  Is 
also  alleged  that  the  engine  and  tender  of 
tbe  defendant  at  the  time  of  the  killing  of 
the  horse  was  being  mn  recklessly  and  at  a 
high  rate  of  speed,  and  that  neither  the  bell 
nor  the  whistle  of  tbe  engine  was  sounded* 
as  required  by  law,  at  the  time  of  such  col- 
lision. The  defendant  In  Its  answer  admits 
its  corporation  under  the  laws  of  this  state, 
and  also  the  killing  of  plaintiff's  horse  by  a 
collision  at  the  crossing  of  a  public  road 
and  defendant's  line  of  railway,  but  It  denies 
that  such  road  is  a  public  highway  and  Is 
much  used  by  the  people.  It  also  denies  that 
the  engine  of  the  defendant  struck  the  plain- 
tllTs  horse  and  buggy  while  the  oiglne  was 
being  negligently  and  recklessly  mn  by  tbe 
defendant  at  a  high  rate  of  speed  In  the 
town  and  over  said  highway  crossing;  and 
also  It  denied  the  failure  to  ring  the  bell  and 
sound  tbe  whistle  on  said  engine  for  the 
distance  of  500  yards  from  the  said  crossing 
and  to  keep  the  same  ringing  or  sounding 
until  tbe  engine  crossed  said  highway.  It 
also  alleges  that  tbe  plaintlfrs  damage  was 
caused  by  his  own  gross  negligence  contribu- 
ting therewith  as  proximate  cause  of  the  ac- 
tion. Tbe  cause  came  on  fbr  trial  before 
his  honor  Judge  Dantzler,  and  a  Jury.  Both 
sides  offered  testimony  tending  to  prove  the 
respective  Issues  of  the  parties  litigant  Aft- 
er a  charge  by  the  Judge,  the  verdict  of  the 
Jury  was  for  the  plaintiff  for  $200.  After 
entry  of  Judgment  thereon,  tbe  defendant 
appealed  upon  two  grounds,  and  tiUBe  we 
will  now  consider. 

"(1)  The  presiding  Judge  erred  In  charging 
the  Jury,  In  relation  to  the  allied  statutory 
ground  of  liability,  that  tbe  plaintiff  would 
be  entited  to  punitive  damages  If  the  Jury 
found  that  the  failure  of  tbe  defendant  to 
give  the  signals  required  by  section  2132, 
Civ.  Code  1902,  was  the  result  of  willfulness, 
wantonness,  or  recklessness.  Specifications: 
(1)  The  complaint  does  not  allege  either  will- 
fulness or  wantonness.  (2)  The  statute,  sec- 
tion 2139,  does  not  allow  or  warrant  recov- 
ery under  it  of  ptmltlve  damages  for  a  ne- 
glect to  comply  with  section  2132;  under  It 
there  can  be  a  recovery  of  actual  damages 
only,  and  for  neglect  only  to  give  the  signals. 
It  Is  a  statute  of  exceptional  liability,  and 
contains  no  prorUdcm  tot  punlttro  damages 
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(or  a  wUlfnl,  wsnton,  or  rediless  failure  to 
gtve  the  ilgiiabL"  We  might  remark  Just 
here  tbat  the  plaintiff  respondent  IntlBte 
that  It  ts  onueceasary  to  consider  this  appeal 
because  be  allies  tbat  It  was  harmless  er* 
m-,  eren  if  we  admit  that  It  was  error,  for 
the  drcolt  Judge  to  so  charge,  as  herein  com- 
idalned  of,  because  It  Is  evident  from  the 
testlmooy  Introduced  In  the  case  that  the 
3017  only  gave  a  verdict  for  the  ralae  of  the 
bone  killed,  thus  eliminating  any  question 
as  to  pmiltlTe  damage  There  is  no  ques- 
tim  Uiat  the  [dalntlff  alone  Introduced  testi- 
mony aa  to  the  ralne  of  the  horse  killed. 
Several  wltnessea  teetlfled  that  the  horse 
was  wortb  ^900.  No  <me  gave  testimony  as 
to  a  leas  or  greater  ralue  of  the  horse  killed 
than  $200.  The  defendant  offered  no  testl- 
DHmy  on  this  issue.  In  disposing  of  this 
point  raised  by  the  plaintiff  respondent,  we 
must  remark  tbat  the  decision  of  this  court 
in  Bcoham  t.  Bishop,  28  8-  G.  96, 105.  Is  con- 
dnslTe  against  13ie  plalntUFa  point  This 
court  thoo  declaroi;  "The  addltlcmal 
ground  itpon  which  the  reqwrndrat  aeeks 
to  anataln  the  Judgment,  notwltfaitandlng 
flwre  may  have  been  error  in  the  charge, 
cannot  be  considered.  Wblle  It  Is  true  that 
a  Judgment  below  In  a  case  tried  by  the 
court  may  be  affirmed  upon  other  grounds 
than  lliose  upon  which  the  drcnlt  Judge 
idaced  It,  flie  same  Is  not  true  of  a  case  tried 
by  a  July.  If  erroneous  Instructions  bare 
beoi  i^m  to  the  Jury,  we  cannot  know  that 
tile  conduston  reached  Ibe  Jury  was  not 
the  result  of  such  Instructional  and  therefore 
this  court  is  bound  to  grant  a  new  trial,  even 
though  there  may  be  other  correct  legal 
propositions  applicable  to  the  case,  which.  If 
they  had  been  laid  before  the  Jury,  might 
tutve  induced  them  to  find  the  same  verdict; 
because,  If  such  additional  Instructions  are 
not  given  and  not  asked  for,  we  cannot  con- 
jecture what  effect  tbey  would  have  npon  the 
minds  of  the  Jury.  A  verdict  la  a  compound 
resnlt  of  the  legal  ins  tractions  given  to  the 
Jury  by  the  court  and  of  their  findings  of 
fact  applied  to  the  legal  principles  laid  down 
for  their  guidance,  and  If  there  is  error  in 
tbe  Instructions  then  there  is  necessarily 
error  In  the  Judgment,  and  It  must  be  re- 
versed.** So  we  must  decline  to  bold  that 
the  verdict  is  conclusive  i^lnst  tbe  defttUI- 
ant  In  the  particular  there  set  up. 

Becnrrlng  to  tba  exc^;>tlon  itself,  we  are 
Inclined  to  hold  that  there  was  no  error  In  tbe 
circuit  Judge  as  fam  complained  of,  for  sec- 
tion 2188,  VOL  1,  of  Code  of  Laws  S.  a  1902, 
provides:  "If  a  person  is  injured  In  bis 
person  or  property  by  collision  with  tbe  en- 
gine or  cars  <a  a  railroad  corpwatlon  at  a 
crossing,  and  It  appears  tbat  the  corporation 
negtected  to  give  the  signals  required  by 
tbia  chi^>ter  and  that  such  neglect  contribut- 
ed to  tbe  Injury,  tiM  corporatiott  shall  be 
lltMe  for  all  damages  caused  by  tbe  collision, 
or  to  a  flao  lecovarsble  Iqr  on  Indlctmoi^  oa 


provided  In  the  preceding  section,  unless  It 
Is  shown  that,  In  addition  to  a  mere  want 
of  ordinary  care,  tbe  person  having  charge 
of  his  person  or  property  was,  at  the  time 
of  tbe  colllsliw,  guilty  of  gross  or  willful 
negligence,  or  was  acting  In  violation  of  the 
law;  and  that  sucb  gross  or  willful  negli- 
gence or  unlawful  act  contributed  to  the  in- 
jury.** The  signals  referred  to  In  section 
2189  are  set  out  In  section  2132.  The  cir- 
cuit Judge  was  laying  down  tbe  law  relat- 
ing to  punitive  damages  as  well  as  actual 
damages.  There  Is  no  limitation  or  restric- 
tion In  the  statute  relative  to  tbe  character 
of  damages  to  be  recovered.  Indeed,  tbe 
language  used  would  seem  to  imply  and  to 
cover  all  damages,  and  we  so  bold.  The 
term  "reddess"  was  charged  In  the  complaint, 
and  although  the  words  "willful"  and  "wan- 
ttm'*  were  not  Included  In  tbe  complaint,  the 
word  "reckless**  has  been  held  suCBclent  to 
allow  the  Jury  to  apportion  exemplary  dam- 
ages as  properly  applicable  thereto.  Tbe 
circuit  Judge  In  his  charge  defines  punitive 
damages.  Pickett  v.  Railway  Co.,  69  S.  G 
446,  4S  8.  m  466;  Proctor  v.  Railway  Co., 
61  S.  a  170,  89  8.  EL  851;  Glover  v.  Rail- 
way Co.,  67  8.  a  228,  85  S.  E.  610 ;  Appleby 
V.  Railway  Co..  60  S.  C.  49,  88  S.  H  2S7; 
Boyd  V.  Railway  Co.,  65  8.  C.  326,  48  a  E. 
817.  In  Proctor  v.  Railway  Co.,  61  8.  a  189, 
89  8.  E.  858,  It  Is  said:  "Now  It  is  quite 
true  that  negligence  may  be  so  gross  as  to 
amount  to  recklessness,  but  when  It  does. 
It  ceases  to  be  mere  n^ligoice  and  assumes 
very  much  the  *nature  of  willfulness;  so 
much  BO,  that  it  has  been  more  than  once  held 
in  this  state  that,  a  charge  of  reckless  con- 
duct will  Justify  the  Jury,  If  the  same  be 
proved.  In  awarding  punitive,  vindictive  or 
exemplary  damages ;  while  it  has  never 
be^  held.  BO  far  as  we  are  Informed,  tbat 
tbe  Jury,  under  a  charge  of  mere  negligence, 
would  be  Justified  In  awarding  vindictive  or 
exemplary  damages.  One  In  charge  of  so 
powerful  and  dangerous  a  piece  of  machinery 
as  a  locomotive  is  bound  to  use  care  in 
operating  it,  so  as  to  avoid  so  far  as  prac- 
ticable doing  Injuries  to  others ;  and  If  be 
uses  sucb  machine  recklessly  and  without 
regard  to  tbe  righto  of  others,  bis  conduct 
may  lie  characteHsed  as  well  by  the  term 
'willful' '  as  by  tbe  term  'reckless.'  **  We 
must  overrule  this  ground  of  appeal. 

"(2)  The  presiding  Judge  erred  In  char- 
ging tbe  Jury  as  follows:  'Under  the  oomatcm- 
law  liability.  If  a  defendant  company  la  n^ 
llgent,  even  If  a  defendant  company  fails  to 
observe  due  care,  yet  If  the  plaintiff  him- 
self contributed  to  the  injury  as  a  proximate 
cause  of  tbe  Injury,  as  the  Immediate  cause 
of  it,  then  tbe  plaintiff  cannot  recover.  Al- 
though the  defoidant  company  la  n^llgent 
itself.  If  the  plaintiff  contributed  to  the  In- 
Jury  by  his  own  n^llgence,  as  the  prozlniate 
cause,  or  Immediate  cause,  then  he  cannot  re- 
cover. 8pecIfications:  (1)  Tbe  error  con- 
sists In  not  baring  given  a  proper  d^nltlon 
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of  contributory  negligence.  It  Is  a  want  of 
ordinary  care  open  tbe  part  of  the  person 
Injured  by  the  negligence  of  anotber,  com- 
bining and  concurring  witb  that  negligoice 
and  contributing  to  the  injury  as  a  (not  the) 
proximate  eauBo  thereof ;  it  can  never  exist 
except  when  the  Injniy  has  resulted  from 
the  negligraice  ot  the  defendant  as  a  concur- 
ring proximate  cause;  the  n^ilgence  of 
both,  plaintiff  and  defendant,  being  a  proxi- 
mate cause  and  of  tbe  two  combining  and 
concurring,  being  tbe  proximate  cause.' "  It 
does  not  seem  to  us  that  the  drcnit  Judge 
was  In  error,  as  here  pointed  out  by  tbe  ap- 
pellant It  would  have  been  better  for  him 
to  baTe  adhered  strictly  to  the  language  used 
1^  this  court  In  referring  to  contributory 
negllgeuce,  yet  the  language  used  to  so  near 
alcln  to  that  used  by  this  court  that  we 
scarcely  feel  Justified  in  objecting  to  it  The 
circuit  Judge  was  not  asked  to  make  the 
definition  of  contributory  negligence  to  the 
Jury,  yet  be,  In  what  he  remarked  to  the 
Jury  In  this  connection,  pointed  out  the  ne- 
cessity of  proximate  cause.  This  exc^tlrai 
must  be  overruled. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afllrmed. 


LAWTON  V.  SEABOARD  AIR  LINE  BT. 

{Supreme  Court  of  South  Oarolina.  Aug.  16, 
1006.) 

LnoTATioir  OF  AoiioNB— CoRTnnjino  Tobt. 

Where  a  railroad  constructed  an  embank- 
ment across  a  water  course,  in  conseauence  of 
which  plaintiff's  lands  were  injured  by  flood- 
ing, the  negligent  construction  was  a  wrong, 
continuoufl  in  Its  nature,  so  that  an  action 
might  be  bronght  for  damages  more  than  six 
years  after  the  construction  and  damages  award- 
ed for  the  six  years  before  commewiiog  the 
action, 

[Bid.  Note,:— For  cases  in  point,  see  vtd;  33, 
Gent  Dig.  Limltetlon  of  Actions.  {8  304,  8K!.] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Hampton  County;  Purdy,  Judge. 

Action  by  W.  H.  Lawton  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintlfT,  and  defendant  appeals.  Affirmed. 

Lyles  &  McMaban  and  James  W.  Moore, 
for  appellant  W.  B.  DeLoadi  and  W.  S. 
Smith,  for  reapondent 

GARY.  A.  J.  This  Is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  tbe 
plalnticr  through  the  defendant's  negligent 
construction  of  an  embankment  across  a  wa- 
ter course,  in  consequence  of  which  the  plaln- 
tlfTs  lands  were  Injured.  The  complaint  al- 
leges that  on  or  about  tbe  day  of  May, 

1S97,  tbe  Sonth  Bound  Railroad  Company  neg- 
ligently constructed  an  embankment  on  Its 
right  of  way,  over  and  across  Meeting  House 
Branch,  a  natural  water  course,  running 
through  plaintiff's  land,  having  a  well-defined 
<diamiel,  with  bed,  sides,  and  bank;  that  in 
the  erection  of  said  dam,  the  South  Bound 
BaUnad  Company  neglected  to  build  a  col* 


vert  or  any  (^»enlng  whatever,  through  w&ldi 
tbe  said  waters  conld  flow;  that  said  em- 
bankment was  wected  to  a  h^gbt  of  about 
IS  feet,  and  since  Ita  constinctLon  tt  has  beoi 
maintained  and  contlnned,  as  originally  con- 
structed, wber^  said  stream  was  deflected 
frran  Its  natural  channel  and  Uuown  back 
upon  the  plaintiff's  lands ;  that  on  or  about 

tbe    day  of  May,  1901,  ttw  South 

Bound  Railroad  Company  mosed  and  con- 
solidated ite  capital  stock  and  franchises 
with  those  of  the  Seaboard  Air  Line  Railway 
Company,  under  tbe  name  of  the  latter  cor- 
poration, whldi  became  the  owner  of  tbe 
property,  and  subject  to  all  tbs  duties  and  11a- 
bllitleB  of  the  South  Bound  Railroad  Com- 
pany. 

Tbe  defendant  relied  upon  tbe  statute  of 
limitations,  and  In  its  answer  alleged  as  a 
defense,  that  the  cause  of  action  did  not  ac- 
crue within  six  years  before  tbe  oommence- 
ment  of  tbe  action.  It  seems  that  the  action 
was  conunenced  in  September,  1904.  The 
Jury  rendered  a  verdict  In  favor  of  tbe  plain- 
tiff for  $500,  and  the  defendant  ap[>ealed 
upon  a  single  exception,  which  Is  as  follows : 
"Because,  upon  defeudant's  request  to  charge 
as  follows:  'If  the  Injury  complained  of 
occurred  six  years  before  the  commenc^ent 
of  this  action,  you  must  find  for  the  de- 
fendant railway,'  bis  honor  modified  the  same 
by  saying:  *I  charge  you,  adding  this:  "If 
the  railroad  company  here  has  obstructed  a 
water  course,  as  charged  In  tbe  complaint, 
and  damage  has  resulted  to  Mr.  Lawton  from 
that  source,  under  tbe  law,  as  I  have  given 
It  to  yon,  and  under  the  facts,  then  you 
could  not  consider  any  damage  that  ac- 
crued to  Mr.  Lavrton  six  years  before  the 
commencement  of  this  action,  because  tbe 
Btetute  ban  any  recovery  where  it  Is  brought 
beyond  six  years.  If  any  damages  have  ac- 
crued since  that  time,  you  could  consider 
them,  but  nothing  beyond  a  period  of  six 
years,"'  thereby  indicating  that  although 
the  injury  and  wrong  complained  of  had  oc- 
curred more  than  aix  years  before  the  com- 
mencement of  the  action.  If  damages  had 
resulted  to  the  plaintiff  within  the  six  years, 
the  Jury  might  consider  the  same  and  allow 
compensation  therefor." 

The  vital  question  In  the  case  Is  whether 
the  alleged  negligent  construction  of  tbe  em- 
bankment across  the  water  course,  whereby 
tbe  plalntlflTs  lands  were  overflowed  and 
damaged,  was  a  wrong,  continues  In  Its  na- 
ture. Tbe  facts  in  the  case  of  De  hantj  ▼. 
Railway,  58  S.  C.  357,  369,  36  S.  E.  699,  were 
very  similar  to  those  in  tbe  case  under  con- 
sideration. Mr.  Justice  Jones,  who  ddlvered 
the  opinion  of  the  court,  used  this  laugnage : 
"It  should  not  be  understood  that  Hammond's 
Case,  16  S.  O.  674,  meant  to  assert  that  In 
every  action  against  the  grantee  for  the  con- 
tinuance of  a  nuisance  created  by  the  gran- 
tor. It  was  essential  to  allege  and  show  that 
the  grantee  increased  tbe  obsttoctlona  con- 
tinuing th«  nuisance;,   ^niat  is  merely  one 
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way  by  whlcb  the  delict  of  defendant  may  be 
shown,  and  was  a  proper  way  under  tbe 
complaint  In  that  case.  We  understand  It 
also  to  be  the  law  in  this  atate,  that  the 
grantee  or  lessee  of  the  creator  of  an  ob- 
stmctton  conatltutlng  a  private  nolsance,  baa 
no  dnty  to  remove  said  obatmetlon.  until 
after  notice  and  demand  for  removal;  bat 
after  snch  notice  and  demand,  the  continu- 
ance of  the  untiianoe  becomefi  a  nuisance, 
and  the  doty  to  remove  or  compensate 
ariaea" 

In  EUlott  V.  Rhett,  S  Rich.  Law,  405. 
420,  57  Am.  Dec.  750.  the  court  says :  "Where 
a  defendant  was  not  the  original  creator 
of  tbe  disturbance  of  an  easement,  an  action 
will  not  lie  against  him,  until  he  has  been 
requested  to  remove  the  cause  of  the  dis- 
turbance  which  Is  on  hia  land."  In  Angell 
on  Water  Courses,  103,  the  doctrine  Is  an- 
nounced as  follows :  "Where  a  dam  was 
erected  and  laud  in  consequence  flowed  by 
the  grantor  of  an  individual,  tbe  grantee 
will  not  be  liable  for  the  damages  In  con- 
tinuing tbe  dam  and  flowing  the  land  as  be- 
fore, except  on  proof  of  notice  of  damage,  and 
of  a.  special  request  to  remove  the  iiuisance." 
In  tbe  case  of  Leitzsey  v.  Water  Power 
Co..  47  S.  C.  404,  25  S.  E.  744.  84  ly.  R.  A.  216, 
It  appeared  that  the  dam  was  constructed  and 
tiie  water  raised  In  the  channel  of  the  river 
by  the  grantors  of  the  defendant;  and  that 
the  defendant  was  not  the  creator  of  tbe  al- 
leged nuisance.  The  alleged  grievances  were 
caused  by  the  "keeping  up.  maintaining, 
and  continuing  the  dam."  after  notice  of 
tbe  nuisance,  and  request  for  Its  removal, 
were  received  by  tbe  defendant.  The  court 
said:  "It  Is  clear  that  the  complaint  alleges 
injury  after,  as  well  as  before,  the  notice 
to  remove  the  nuisance,  and  up  to  the  com- 
mencement of  the  action,"  and  held  that 
the  demurrer  on  this  ground  was  properly 
overruled.  These  authorities  conclusively 
show  that  the  all^^  wrong  was  continu- 
ous in  its  nature;  and  that  it  was  not 
alone  the  original  negligent  construction  of 
tbe  ^bonkment  that  was  capable  of  giv- 
ing rise  to  a  right  of  action. 

It  is  tbe  Judgment  of  this  court  that  tbe 
Judgment  of  the  circuit  court  be  affirmed. 


EAKER  T.  WESTERN  UNION  TELE- 
GRAPH CO. 

<Sapreme  Court  at  South  Carolina.  Aug:  16, 
190a) 

1.  Teleokaphs— Dklat  in  Dblivkbt  or  Mks- 

SAOE. 

Where  a  tel^ram  was  not  delivered  for 
27  bours,  tbe  Jury  has  a  right  to  Infer  ttiat 

the  delay  was  nnrcasonable. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  Telephones,  §§  33, 
81.1 

%  Baue— Claim  tob  DAUAasa— Waivbb  of 
TniB  Lntxr. 

Where  a  tel^raph  company,  in  response  to 
t  letter  of  an  addr^see  of  a  telegram,  asking 
55  8.8^ 


■a  to  what  point  a  message  addressed  to  him 
was  sent  from,  at  what  date,  and  the  name  of 
the  sender,  this  does  not  show  an  intent  on 
tbe  part  of  the  company  to  waive  its  right  to 
require  claim  to  be  presented  In  writing  with- 
In  00  days  after  tbe  message  Is  filed  for  trana- 
mlssioQ. 

Appeal  from  Common  Pleas  Circuit  Court 
Of  ChenAee  County;   Townsend,  Judge. 

Action  by  William  Baker  against  the 
Western  Union  Telegraph  Oompany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Geo.  H.  Ferrous,  Evans  &  Finley.  and  J. 
C.  Jeffries,  for  appellant.  J.  B.  Bell  and 
Sanders  &  De  Pass,  for  respondent. 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages, under  tbe  mental  anguish  statute,  al- 
leged to  bave  been  sustained  by  tbe  plaintiff 
through  tbe  negligence  and  wlllfulnm  of  tbe 
defendant  in  failing  to  deliver  a  telegram. 
The  allegations  of  the  complaint  that  are 
material  to  the  issues  Involved  are  as  fol- 
lows: "That  on  November  8,  1902,  J.  A. 
£}aker,  a  brother  of  plalntiCF,  presented  and 
filed  with  defendant  at  its  office  In  ttw  said 
town  of  Shelby  tbe  following  message:  *G. 
W.  Eaker,  Cowpena.  S.  C.  Father  worse; 
can't  last  much  longer.  Come  at  once.  J. 
A,  Eaker.'  That  defendant  at  said  time 
and  place  received  said  message  and  promis- 
ed promptly  to  transmit  the  same  to  G.  W. 
Eaker,  and  that  tbe  said  J.  A.  Eaker,  In  con- 
sideration thereof,  prepaid  to  the  defendant 
Its  charges  therefor.  That  at  said  time 
plalntlCT  did  not  reside  within  tbe  delivery 
limits  of  tbe  defendant  hut  plalnUff  bad 
previously  arranged  with  his  broOier,  J.  A. 
Eaker,  to  send  plaintiff  a  telc^am  over  de- 
fendant's lines  in  case  plaintiff's  father  grew 
worse.  .  That  In  anticipation  of  tbe  receipt  of 
said  message  plaintiff  ai^lnted  one  James 
Williams,  policeman  at  Cowpena,  to  receive 
Bucb  message  as  might  be  aeat,  and  to 
transmit  same  to  plaintiff  at  bli  residence, 
and  also  notified  defendant* a  agent  at  Gow- 
pens  to  deliver  any  message  sent  to  plain- 
tiff to  the  said  James  Williams,  and 
said  agent  agreed  to  same.  That  said  mes- 
sage was  received  by  the  defendant  at  Its 
office  at  Cowpens  on  the  Stb  day  of  November, 
1902,  at  12:30  p.  m.  That  although  at  the 
time  of  the  receipt  of  said  message,  and  for 
24  bours  thereafter,  tbe  said  James  Williams 
was  In  the  town  of  Cowpena  continuously, 
within  the  delivery  limits  of  tbe  defendant 
and  within  easy  access  of  defendant,  the  de- 
fendant willfully,  maliciously,  carelessly, 
grossly,  negligently,  and  without  regard  to 
the  rights  of  tbe  plaiotiGT,  and  with  notice 
of  the  Importance  of  said  message  to  plain- 
tiff, failed  and  refused  to  deliver  same  to 
platntifTs  ^nt,  as  it  had  agreed  to  do,  and 
held  said  message  in  its  office  until  the  next 
day.  In  consequence  of  which  said  message 
did  not  reach  plaintiff  until  3  o'clock  p.  m.. 
on  November  0,  1902.  That  if  defendant  had 
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delivered  said  message  promptly  to  the  said 
James  WlUlamB  in  accordance  with  said  In- 
Btructions  and  agreement,  as  was  Its  dnty, 
the  said  Williams  could  and  would  have 
promptly  transmitted  the  same  to  plaintiff; 
or  If  the  defendant  had  sent  said  message 
out  to  plaintiff,  as  it  bad  contracted  to  do 
for  a  valuable  consideration,  plaintiff  could 
and  would  have  been  present  with  his  father 
In  bis  last  illness  and  at  his  death  with  his 
family  In  their  grief  and  bereavement  That 
the  said  father  of  plaintiff  died  on  the 
morning  of  November  9,  1902." 

The  defendant  denied  the  allegations  of  the 
complaint  and  set  up  the  following  as  a 
defense  to  said  action:  "That  If  a  message 
was  iwnt,  as  set  forth  In  the  complaint.  It 
was  written  upon  a  regular  sliding  blank 
fomlsbed  by  defendant,  and  plaintiff  agreed, 
before  said  message  was  sent  or  accepted  by 
defendant,  to  the  following  terma  and  con- 
ditions printed  on  said  sending  blank:  'Mes- 
sages will  be  delivered  free  wltbln  the  estab- 
lished free  dellv^  limits  of  the  terminal 
office.  For  delivery  at  a  greater  distance, 
a  special  charge  will  be  made  to  cover 
the  costs  of  such  delivery.  The  company 
will  not  be  liable  for  damages  or  statutory 
penalties  in  any  case  where  the  claim  Is 
not  presented  in  writing  within  sixty  days 
after  the  message  Is  filed  with  the  company 
for  transmission.'  That  plaintiff  has  filed 
no  claim  fi>r  damages  with  defendant  with- 
in 60  days  from  the  receipt  of  said  message 
by  defendant  as  he  was  in  dnty  bound  to 
do,  nor  has  he  ever  claimed  such  damages 
untU  the  filing  of  the  complaint  herein." 

At  the  close  of  ttie  plaintiff's  testlmo]i7» 
the  defendant  made  a  motion  fOr  a  nonsuit 
as  to  the  cause  of  action  based  upon  will- 
fulness, and  also  as  to  the  cause  of  action 
based  iQMm  negligence,  on  tlie  grounds  that 
there  was  no  testimony  tending  to  show 
either  willfulness  or  n^lgence.  This  mo- 
tion was  refused.  Thereafter  the  plaintiff 
withdrew  his  claim  for  pnnitlTe  damages. 
The  defendant  renewed  Its  motion  for  non- 
suit after  all  the  testimony  <m  both  sides 
bad  been  Introduced,  on  the  ground  that 
there  was  no  testimony  tending  to  show 
waiver  on  the  part  of  the  defendant  to  in- 
sist upon  the  fact  that  the  claim  was  not 
presented  in  writing  within  60  days  after 
the  message  was  filed  with  the  cmupany  for 
trannnisslon.  This  motion  was  likewise  re- 
fused. The  jury  rendered  a  verdict  In  favor 
of  the  plaintiff  tor  92SO,  and  tiie  defendant 
appealed. 

1.  TbB  first  question  that  wUl  be  consldr 
ered  Is  whether  there  was  any  testimony  tend- 
ing to  show  negligence  In  delivering  the  tel- 
egram. There  was  testimony  ^dlng  to  show 
that  the  delay  In  delivering  the  message  was 
so  great  that  the  Jury  might  very  properly 
bare  drawn  the  Inference  that  it  was  nnrea- 


eonable,  ^Idi  would  have  established  a 
prima  facie  case  i^alnst  the  defendant  Ponl- 
not  V.  Tel^aph  Co.,  60  8.  O.  546,  48  S. 
E.  622.  There  was  no  error,  therefore.  In 
refusing  the  nonsuit  on  this  ground. 

Z  The  next  question  for  consideration  la 
whether  there  was  any  testimony  tending 
to  show  waiver  of  the  requirement  that  the 
claim  should  bare  been  presented  In  writing 
within  60  days  after  the  message  was  filed 
with  the  company  for  transmission.  The 
only  statements  made  by  those  having  au- 
thority to  bind  the  company  are  emtalned 
In  the  following  letters: 

"Bichmond,  Va.,  Teh.  16.  1904.  Mr.  O. 
W.  Eaker,  Converse,  Spartanburg  Co^  B. 
C— Dear  Sir:  Referring  to  your  letter  of 
13tb  Inst,  I  beg  to  advise  that  same  has  been 
referred  to  Bupt  J.  M.  St^hens,  of  this 
company'a  service  at  Atlanta,  Oa.,  who  will 
give  the  matter  tiie  necessary  attention. 
Yours  truly,  F.  B.  Clary,  Supt  S." 

"AUanta,  Ga.,  March  4tb,  1904.  Mr.  G. 
W.  Eaker,  Converse,  S.  C— Dear  Sir:  Yoar 
letter  dated  February  18th,  addressed  to  the 
superintendent  of  this  company  at  Richmond. 
Va.,  has  been  forwarded  to  me.  Yon  do  not 
state  In  your  letter  from  what  point  the 
message  was  sent  neither  do  yon  give  the 
date.  I  will  be  glad  If  yon  will  furnish  me  this 
information,  and  also  the  name  of  the  party 
who  sent  yon  the  message.  Yours  truly,  J. 
M.  Stephens,  Superintendent" 

The  case  under  consideration  Is  quite  dif- 
ferent from  the  case  of  jSays  t.  Telegraph 
Co.,  70  S,  0.  16^  4S  S.  B.  608.  In  this  case 
the  letters  show  that  the  defendant  only 
desired  infonnatitm  as  to  sudi  facts  as  would 
Identify  the  td^ram  whldi  bad  been  delir- 
ered  for  transmission ;  and  It  Is  but  reason- 
able to  Bivpose  that  tiie  plaintiff  could  have 
famished  the  desired  information  without 
Incurring  ezpoue  or  In  any  manna  endanger- 
ing his  rii^ts.  Otherwise  he  was  not  in  a 
position  to  present  a  correct  statement  of 
bis  dalm.  There  was  nothing  In  said  letters 
calculated  to  Induce  the  plaintiff  to  change 
his  course  In  title  assertion  of  his  rights, 
or  to  make  him  believe  It  was  the  Intention 
of  the  defendant  to  waive  any  of  Ito  rights. 
His  honor,  the  presiding  ivuSgs,  therefore 
erred  In  refnsing  to  sustain  the  motion  for 
nonsnlt  on  this  ground. 

This  practically  dlQKwes  of  the  exceptions 
relating  to  waiver.  There  are  other  ex«^ 
tlons  assigning  error  in  the  dian^e  of  the 
praiding  judge;  but,  where  the  portions 
of  the  cha^  set  fortii  In  the  exertions  are 
considered  in  connection  with  the  oiUre 
charge,  it  will  be  seen  that  t3a«ce  was  no  er- 
ror. 

It  Is  the  Judgment  at  this  court  that  tbo 
Judgment  of  the  circuit  court  be  reversed* 
and  the  case  remanded  for  a  new  triaL 
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CALDWELL  t.  ATLANTIC  COAST  UMIS 
R.  CO. 

(SnpRBH  Court  of  South  Ckrollna.  Aog.  16, 

1906.) 

1.  ApFKAir-BBTOEw  —  BzoKPnons  n  Bti- 

An  exception  to  vrldenoe  will  not  be  con- 
udered  vhere  tlw  froond  of  objection  i«  not 
Btated  and  the  record  does  not  show  a  ruling 
on  the  objection. 

[Ed.  Note. — ^For  oma  In  point,  lee  ToL  2, 
CeoL  Vig.  Appeal  and  Error,  |  1621.] 

2.  SAirx— TiEADina  Qotebtiokb. 

The  refnsal  to  exclude  a  qnestlon  on  the 
ground  that  It  is  leading  is  not  reviewable  un* 
less  an  abuse  of  discretion  is  shown. 

I  Ed.  Note. — For  cases  In  point,  see  Tol,  8, 
CenL  Dig.  Appeal  and  Error,  {  8855.] 

3.  Cabbiebs— FiJi.tTBE  TO  Stof  at  Station. 

In  an  action  against  a  railroad  tar  fail- 
ure to  stop  Its  train  at  a  station  and  tate  on  a 
passenger,  the  cost  of  the  ticket  is  ui  element 
of  damage. 

[Ed.  Note.— For  cases  in  point,  Me  vol.  9; 
Cent.  Dig.  Carriers,  |  1082.] 

4.  TBIAI<— iHSTBUCnONS—OnABQE  OK  FACT. 

An  instmction  that  if  the  evidence  showed 
that  plaintiff  boogbt  a  ticket,  and  that  the 
railroad  companr  failed  to  8tc>p  Its  train,  he 
<>ouId  either  decline  to  use  the  tidcet  and  demand 
his  money  "because  the  railroad  had  failed  to 
keep  tbeir  contract  with  him"  is  not  objection- 
able as  a  charge  on  tlie  tects,  where  the  ooart 
carefnlly  left  all  qnestioaB  Of  fact  to  the  inrj. 

5.  9ame. 

In  an  action  against  a  carrier  for  failing 
to  atop  its  train  to  take  oa  a  passei^er,  an  In- 
stractlon  "in  other  words,  nnuemen.  tou  must 
make  the  pnnishment  fit  the  crime,"  was  not 
frroneoos,  as  encouraRiug  the  jury  to  find  a 
vprdict  for  punitive  damages,  where  the  court 
inBtructed  that  if  the  jury  found  there  was 
willfnlness,  thejr  should  give  such  damages  as 
mold  pnnlsh  defendant. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County. 

Action  by  G.  C.  Caldwell  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plalntllf.  Defendant  ^^peals.  Af- 
firmed. 

W.  Hnger  Fitz  Simmons,  Mordecai  A  Gads- 
den, and  Rntledge  &  Hagood,  for  appellant 
J.  M.  Walker  and  J.  C  Padgett,  for  vs* 

Fpondent. 

<3ARY,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  aastalned  by  the 
plaintiff  through  the  negligence  and  will- 
fnloess  of  the  defendant,  In  not  causing 
Its  train  of  cars  for  passengers  to  stop  at  a 
regnlar  station  on  its  road.  The  complaint 
Hllegeg  that  the  defendant  sold  the  plain- 
tiff a  ticket  from  Caldwell  to  Charleston; 
that  Caldwell  is  a  regular  station  for  re- 
ceiving passengers;  that,  although  the  ser- 
vants of  the  defendant  in  charge  of  the  train 
which  was  advertised  to  atop  at  the  time  the 
plaintiff  desired  to  become  a  jQassenger  saw 
nnd  answered  the  signal  of  tlie  agent  at  the 
^tfttlon,  they  nevertheless  negligently  and 
ivilifally  mn  the  train  past  the  station  with- 
out stopping.  The  Jury  rendered  a  verdict 
in  favor  of  the  pinintlff  for  $500,  and  the 
defendant  apjiealcd. 


1.  The  first  exception  Is  as  follows:  "Be- 
cause the  presiding  judge  erred  in  admit- 
ting the  following  testimony,  orer  the  ob- 
jection of  defendant's  counsel:  A.  Griffith, 
plaintiff's  witness,  being  on  the  stand,  was 
asked:  'Q.  Was  there  any  effort  made  on 
tlie  part  of  the  agent  there  to  stop  the  train? 
A.  I  beard  Ur.  Caldweil  say  to  Jesse— 
(Objected  to.)  A.  Mr  Caldwell  told  Jesse 
to  flag  that  train,  and  Jesse  made  a  move- 
ment with  his  handkerchief  to  sti^  It;  told 
him  to  stop  It  as  It  was  running  so  fast* 
The  error  being  that  sncb  testimony  was 
not  competent  The  witness  could  not  say 
what  Caldwell  said  to  him."  Thla  exception 
cannot  be  sustained,  because  the  ground 
of  objection  to  the  testimony  was  not  stated, 
net  does  the  record  disclose  the  fact  that 
bis  honor,  the  presiding  judge,  ruled  upon 
the  objection. 

2.  The  second  exception  Is  as  follows: 
"Because  the  presiding  judge  erred  in  ad- 
mitting the  following  testimony,  over  the 
objection  of  defendant's  attorneys:  Jesse 
Caldwell,  being  on  the  stand,  was  asked 
this  question:  'Q.  Did  It  ever  run  by  there 
before  that  way?  (Objected  to  as  leading.) 
The  CoTUt:  That  question  Is  not  objection- 
able' The  error  assigned  hwe  being  that 
tills  was  a  leading  question  and  suggested 
the  answer  to  the  wltn^s,  and  also  that 
it  was  irrelerant  to  any  Issue  In  this  case." 
It  will  be  observed  that  the  only  objection 
related  to  the  form  of  the  question,  to  wit; 
on  the  ground  titiai  it  was  leading.  The 
form  In  which  a  question  shall  be  propound- 
ed relates  to  tiie  oonduct  of  tha  case,  which 
must  necessarily  be  left  In  great  measure 
to  the  sound  discretion  of  tiw  presiding 
judge,  and  is  not  appealable  uxtleas  there  Is 
an  abuse  of  discretion,  irtkldi  does  not  ap- 
pear in  this  case. 

8.  The  third  exception  Is  as  follows:  ''Be- 
cause  the  presiding  judge  diarged  the  Jury 
as  follows:  If  be  purchased  a  ticket  from 
the  railroad  company  and  made  a  contract 
with  them  to  transport  bim  on  that  day, 
and  the  company  failed  to  do  it,  a  part  of 
his  actual  damage  would  be  the  price  be 
paid  fbr  the  ticket'  Hie  error  assigned  !»• 
Ing  that  this  was  a  atatement  to  the  juir 
that  the  plaintiff  bad  suffered  actual  dam- 
age, of  which  the  price  of  the  tidcet  was 
a  part;  whereas,  tt  is  excInslT^  for  tiie 
jury  to  say  whether  plaintiff  had  suffered 
actual  damage  or  not,  and  of  what  It  con- 
sisted, or  there  being  no  testimony  of  any 
other  actual  damage,  the  cost  of  the  ticket 
should  not  be  regarded  as  a  part  of  actual 
damage."  When  the  portion  of  the  charge 
set  out  in  the  exception  is  considered  In 
connection  with  the  entire  charge,  it  will 
be  seen  that  it  simply  meant  that  the  jury 
might  consider  the  price  of  the  ticket,  as 
an  element  of  damages  in  case  the  plaintiff 
was  entitled  to  a  recovery.  It  was  therefore 
not  subject  to  the  objection  specified  In  the 
exception.  ^  ■ 
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4.  Olie  fourth  exception  If  as  foUows:  **Be- 
cause  the  presldliig  Judge  erred  In  charging 
the  Jurj  as  follows:  'In  other  words,  gen- 
tlemen. If  you  should  find  from  the  testi- 
mony, the  greater  weight  of  the  eTldence, 
that  he  did  bny  the  ticket  and  that  the  rail- 
road company  failed  to  stop  Its  train,  then 
It  was  optional  wlUi  him  to  decline  to  nse 
the  ticket  and  to  demand  the  payment  of 
his  money,  because  the  railroad  had  failed 
to  keep  its  contract  wlUi  hun— It  had  breach- 
ed the  contract,  and  he  would  have  a  right 
to  demand  back  the  consideration  for  the 
ticket  that  he  had  paid.'  The  error  assigned 
being  that  this  was  a  charge  on  the  facts, 
In  that  the  Judge  states  as  a  conclusion  tliat 
the  defendant  had  failed  to  keep  its  con- 
tract— It  had  breached  the  contract"  The 
quotation  from  the  charge  cannot  properly 
be  considered,  without  referring  to  the  en- 
tire charge,  by  which  it  will  be  seen  that 
bis  honor,  the  presiding  Judge,  was  careful 
to  leave  all  questions  of  fact  to  the  Jury. 

5.  The  fifth  exception  la  as  follows:  "Be- 
cause the  Judge  charged  the  Jury  as  follows: 
'He  cannot  hold  the  railroad  company  re- 
sponsible for  that,  but  he  can  hold  the  rail- 
road responsible  for  all  damages  that  flowed 
naturally  from  Its  breach,  and  as  a  direct 
consequence  of  Its  breach  of  duty  to  him, 
such  as  the  Items  I  have  mentioned;  and 
I  have  only  mentioned  those  to  Indicate 
what  class  of  items  would  enter  in  it. 
There  may  be  others  of  a  similar  class,  like 
Items  tbat  enter  into  actual  damages  that 
flow  as  a  natural  consequence  of  the  breach 
of  the  duty  on  the  railroad's  part,  and  tbat 
ought  to  have  been  anticipated  by  any  rea- 
sonable man  operating  a  railroad.'  The  er- 
ror being  that  this  was  a  charge  on  the 
facts,  stating  to  the  Jury  by  Indirection 
what  actual  damages  had  been  proved,  and 
Indicating  that  other  actual  damages  might 
be  found  by  the  Jury,  when  there  was  no 
proof  of  such  actual  damages."  This  ex- 
ception Is  disposed  of  by  what  was  said 
in  considering  the  fourth  exception. 

6.  The  sixth  exception  Is  as  follows:  "Be- 
cause the  Judge  charged  the  Jury  as  follows: 
'In  other  words,  gentlemen,  you  must  make 
the  punishment  fit  the  crime.*  The  error 
assigned  being  that  such  language  was  cal- 
culated to  encourage  the  Jury  to  flnd  a  ver- 
dict for  punitive  damages,  and  a  suggestion 
to  them  that  the  case  was  a  serious  one, 
requiring  punishment,  thus  Indicating  the 
opinion  of  the  court  on  the  whole  case." 
When  this  portion  of  the  charge  Is  consid- 
ered in  connection  with  the  charge  In  its 
entirety,  It  will  be  seen,  tbat  the  presiding 
Judge  merely  instructed  the  Jury  that  in 
case  they  found  there  was  willfulness,  they 
should  give  such  damages  as  would  pun- 
ish the  defendant,  for  its  disregard  of  the 
plaintiff's  risthts. 

It  Is  the  Judgment  of  this  court  tbat  the 
Judgment  of  the  circuit  court  be  affirmed. 


OREENYILLB  COLLEGE  FOR  WOMEN 
et  al.  T.  BOARD  OF  EDUCATION  OP 
GREENVILLE  COUNTY. 

(Snpreme  Oourt  of  South  Carolina.  Aug;  21, 
190a) 

MAitnAu us  —  When  6RA.NTXn  —  Rkhedt  bt 

Under  Civ.  Code  1902,  S  1183.  providing 
that  the  Rtate  board  of  education  can  review, 
on  appeal,  all  decisions  of  county  boards  of 
education,  mandamus  to  require  a  county  board 
of  edncation  to  issue  a  teacher's  certificate  to 
a  graduate  of  Greenville  College  for  Wom«i  on 
its  diploma,  is  not  the  proper  remedy,  but  ap- 
peal to  the  state  board  of  education. 

[Ed.  Note. — For  cases  In  point,  see  vol.  33, 
Cent  Dig.  Mandamus,  |  9.] 

Appeal  from  Common  Fleas  Circuit  Court 
of  Greenville  County;  Dantslw,  Judge. 

Application  by  the  Greenrllle  College  for 
Women  and  another  for  writ  of  mandamus 
against  James  B.  Darls  and  others,  county 
board  of  education  for  Greenville  county. 
From  an  order  requiring  the  writ  to  Issue, 
respondents  appeal.  Reversed. 

Le  Roy  F.  Youmans,  Atty.  Gen.,  for  appel- 
lants.   Manldin  &  Townes,  for  respondent 

GARY,  A.  J.  This  is  sn  appeal  from  an 
order  of  his  honor,  the  circuit  Judge,  grant- 
ing a  writ  of  mandamus,  whereby  the  county 
hoard  of  education  for  Greenville  county  were 
required  to  issue  to  the  petitioner,  Julia 
Lipscomb  Turner,  a  certificate  to  teach  in 
the  public  schools  of  said  county.  The  peti- 
tioner alleges  that  Greenville  Collie  for 
Women  Is  a  chartered  college,  under  the 
laws  of  this  state,  and  that  she  was  pre- 
sented with  a  diploma  by  said  college,  up- 
on completing  Its  prescribed  course  of  In- 
struction ;  that  on  the  15th  of  September, 
1005,  she  exhibited  her  diploma  to  said  bonrd 
of  education,  and  requested  that  a  teacher's 
certiflcate  be  issued  to  her,  but  the  boartl 
in  writing  refused  her  request;  that  she 
has  no  other  adequate  remedy  at  law. 

A  rule  was  issued  against  said  board,  to 
which  it  made  return  as  follows  {omitting 
the  formal  portion  thereof) :  "(1)  That  the 
action  of  the  county  board  of  education,  In  re- 
fusing to  Issue  the  teacher's  certiflcate  in  ques- 
tion, was  In  accordance  with  the  orders  and 
directions  of  the  state  board  of  education, 
who  had  by  regulation  fixed  the  institu- 
tions, naming  them,  whose  graduates  were 
exempt  from  examination,  under  section  1200, 
vol.  1,  Code  of  Laws  S.  C.  1902;  that  the 
list  of  these  names  did  not  Include  that  of 
the  petitioner,  Greenville  College  for  Women, 
and  these  respondents  are  advised  that  tiie 
snld  state  board  of  education,  in  making 
this  regulation,  acted  within  the  scope  of 
their  duties  and  iwwera.  (2)  That  If  the 
petitioners,  or  any  of  them,  were  in  any  man- 
ner aggrieved  by  the  action  of  the  county 
board  of  education  of  Greenville  county  corn- 
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plained  of,  tbcy  bad  fall,  complete  and  ade- 
quate remedy  provided  by  law  without  aid 
of  a  writ  of  mandamus,  by  an  appeal  from 
the  Bald  action  of  the  county  board  of  edu- 
cation to  the  State  Board  of  Education 
through  the  county  board  of  education  made 
In  writing  and  distinctly  setting  forth  the 
question  of  law  as  weli  as  the  facts  of  the 
case,  upon  which  the  appeal  was  taken,  and 
the  decision  of  the  State  Board  of  Educa- 
tion shall  be  final  upon  the  matter  at  Issue, 
ind  that  such  appeal  was  never  taken." 

Section  1200  of  the  Code  of  Laws  of  1002 
contains  the  following  provisions :  "The 
county  board  of  education  shall  examine  all 
candidates  for  the  position  of  teacher,  and 
give  to  each  person  found  qualified  a  cer- 
tificate, setting  forth  the  branches  of  learn- 
ing he  or  she  may  be  capable  of  teaching, 
and  the  percentage  attained  in  each  branch ; 
said  certificate  to  be  valid  for  a  term  of 
two  years,  unless  sooner  revoked,  and  it 
may  be  renewed  with  or  without  examina- 
tion, at  the  discretion  of  the  board,  all  of 
which  shall  be  done  under  such  regulations 
as  the  state  board  of  education  may  pre- 
scribe. No  teacher  shall  be  employed  In  any 
of  the  free  public  schools  without  a  certifi- 
cate from  the  county  board  of  education  or 
the  state  board  of  education :  Provided,  that 
no  examination  as  to  qualification  shall  be 
made  in  the  case  of  any  applicant  who  pro* 
duces  a  full  diploma  from  any  chartered 
coU^e  or  unlversit}'  of  this  state  or  Mem- 
minger  Normal  School  of  Charleston,  and 
furnishes  satisfactory  evidence  of  good  moral 
character."  In  construing  said  section,  hla. 
honor  said :  "Neither  the  state  t>oard  of  edu- 
cation nor  any  county  board  of  education  Is 
clothed  with  any  discretionary  power  or 
rlRht  whatsoever  under  the  proviso,  supra. 
Under  that  proviso,  It  Is  a  conclusive  legal 
presumption  that  any  college  chartered  un- 
der the  laws  of  this  state  has  such  a  stand- 
ard of  scholarship  as  shell  qualify  Its  gradu- 
ates, producing  full  diplomas,  to  teach  In 
the  public  schools  of  this  state,  satisfactory 
evidence  of  the  good  moral  character  of  any 
applicant  t>elng  furnished.  "By  section  1131, 
Civ.  Code  of  1902,  certain  general  powers  are 
conferred  upon  the  state  board  of  educa- 
tion; but  It  is  declared  therein  that  the 
'rules  and  regulations'  to  be  adopted  'for 
the  government  of  free  public  schools*  of 
the  state  'shall  not  be  Inconsistent  with  the 
laws  of  the  state.  •  •  The  provisions 
of  this  section  cannot  convert  into  a  discre- 
tionary power  the  ministerial  duty  required 
by  the  proviso  of  section  1200,  supra." 

The  first  assignment  of  error  that  will  be 
oonsldered  is  whether  the  circuit  Judge  erred 
la  overraling  the  objection,  that  proceedings 
In  mandamus  were  not  appropriate,  as  the 
petitioner  had  an  adequate  remedy  under 
the  statute. 

Section  11S3  of  the  Code  of  Laws  of  1902 
provides  that  '*tbe  state  board  of  education 


•  •  •  shall  have  power  to  review  on  ap- 
peal, all  decisions  of  tbe  county  boards  of 
education,  as  hereinafter  provided  for.  Ap- 
peals to  the  state  board  of  education  must 
be  made  In  writing  through  tbe  county  board 
of  education,  and  must  distinctly  set  forth 
tbe  question  of  law  as  well  as  the  facts  of 
the  case  upon  which  the  appeal  Is  taken, 
and  the  decisions  of  the  state  board  shall 
be  final  upon  the  matter  at  Issue."  Section 
1203  of  tbe  Code  of  Laws  of  1902  Is  as  fol- 
lows: "The  county  board  of  education  shall 
constitute  •  •  •  a  tribunal  for  determin- 
ing any  matter  of  local  controversy  in  refer- 
ence to  the  construction  or  administration 
of  the  school  laws,  with  the  power  to  sum- 
mon witnesses  and  take  testimony  If  neces- 
sary; and  when  they  have  made  a  decision 
said  decision  shall  be  blndiug  upon  the 
parties  to  the  controversy:  Provided,  that 
either  of  the  parties  shall  have  the  right 
to  appeal  to  the  state  board  of  education, 
and  said  appeal  shall  be  made  through  the 
county  board  of  education  In  writing,  and 
shall  distinctly  set  forth  the  question  In 
dispute,  tbe  decision  of  the  county  board 
and  the  testimony  as  agreed  upon  by  tbe 
parties  to  the  controversy,  or  If  they  fail 
to  agree,  upon  the  testimony  as  reported 
by  the  county  board." 

The  cases  of  State  ex  rel.  Williams  v. 
Hlers,  (SI  S.  C.  388,  28  S.  R  89,  State  ex 
rel.  Bryson  v.  Daniel,  52  S.  C.  201,  29  S.  E. 
633,  and  Sllgb  v.  Bowers,  62  S.  O.  409,  40 
S.  B.  886,  show  that  the  petitioner  has  an- 
other adequate  remedy,  and,  therefore,  that 
she  did  not  have  tbe  right  to  resort  to  pro- 
ceedings In  mandamus.  These  cases  are  not 
in  confiict  with  Hughes  v.  School  District, 
66  S.  C.  260,  44  S.  E.  784,  in  which  tbe  court 
uses  tbis  language:  "The  case  before  ns, 
however,  Is  not  a  'matter  of  local  contro- 
versy in  reference  to  the  construction  or  ad- 
ministration of  school  laws,'  and  does  not 
come  within  tbe  ruleS'  stated  in  State  v. 
Hiers,  51  S.  O.  388,  29  8.  E.  89.  and  State 
V.  Daniel.  52  B.  C.  201,  20  S.  E.  033.  Tbis 
case  Is  for  damages  for  breach  of  contract. 
Section  1205,  Code  1902,  provides  that  or- 
ganized school  districts  'may  sue  and  be 
sued  and  be  capable  of  contracting  and  be- 
ing contracted  with,  to  the  extent  of  their 
school  fund.'  And  by  section  15.  art  5,  Const., 
courts  of  common  pleas  have  Jurisdiction 
'In  all  civil  cases.' "  Not  only  is  there  the 
dltference  arising  from  the  fact  that  the 
proceedings  under  consideration  relate  to  a 
similar  "matter  of  local  controversy  In  refer- 
ence to  the  construction  or  administration 
of  school  laws,"  but  tbe  petitioner  herein 
seeks  tbe  extraordinary  remedy  of  manda- 
mus, while  In  the  Hugh^  Case,  there  was 
an  action  in  a  court  of  general  Jurisdic- 
tion, where  the  question  as  to  another  ade- 
quate remedy  could  not  be  successfully  urged. 
Raving  reached  the  conciusloo  that  manda- 
mus iB  not  the  iwtltioner'B  appropriate  reme- 
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dy,  tbe  merits  of  the  controvert  are  not 
pioperlr  before  this  court  for  consideration. 

It  Is  the  Jndxment  of  this  court  that  the 
Jndgmoit  <tf  the  drcutt  court  be  rerened. 


LATHAN  T.  WESTERN  UNION  TBLD' 
GRAPH  00. 

(Sapteme  Court  of  South  Carolina.  Sept  6, 

1900.) 

L  TftLIOBAPUfl— FAILTTU  TO  DXLEVXB— DAK- 
A0E8. 

Where  a  dda;  In  delivering  a  commercial 
telegram  offering  meal  at  a  certain  price  was 
shown,  and  caused  a  delay  on  the  part  of  the 
addressee  In  purchasing  meali  whereby  he  was 
compelled  later  to  pay  an  uvanoed  price,  he 
could  recover  damages,  though  there  was  no 
evidence  that  he  would  have  accepted  die  oKer. 
2.  Same— Wanton  Neoliobrce. 

Where  a  telegraph  company  changed  the 
name  of  the  addressee  of  a  commercial  tele- 
gram  to  that  of  his  comiwtltor,  and  dellvtfed 
uie  message  to  him,  It  is  evidence  of  recklew 
disregard  of  the  addressee's  rights. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Telegraphs  and  Telephones,  S  S2.] 

8.  APPEAIt-RETISW— HABHLEB0  BBBOB. 

Admission  of  Irrelevant  evidwice  Is  not 
reversible  error,  where  no  abuse  of  ^wretion 
was  shown. 

tEd.  Note.— For  eases  In  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error.  K  415a-416ai 

Appeal  from  Common  Pleas  drcnlt  Court 
of  Chester  County;   Pardy,  Judge. 

Action  by  S.  R.  La  than  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
tor  plaintiff,  and  defendant  appeals.  AfDrm- 
ed. 

This  iB  an  action  for  damages,  all^^ed  to 
have  been  sustained  by  tbe  plalntifl,  through 
the  negligence  and  willfulness  of  the  defend- 
ant, In  falling  to  deliver  a  telegram.  The 
complaint,  omitting  the  formal  portions  there- 
of, alleges:  "(1)  That  on  the  SOth  day  of 
May,  1903,  the  I^chburg  Milling  Company, 
of  I^chburg,  Va.,  presented  to  and  filed 
with  tbe  said  defendant,  at  its  office  in  said 
city  of  Lynchbui^,  the  following  message: 
'May  SOth,  1903.  8.  R.  Latban,  Gbester,  8. 
O.  One  Thirty  June  shipment  near  time 
stated  as  possible.  Quick.  I^cbburg  Mil* 
ling  Company.*  (2)  That  said  defendant 
had  notice  of  tbe  importance  of  said  message, 
and  tbe  loss  and  damage  that  would  liicely 
fall  upon  tbe  plaintiff,  If  said  message  was 
not  promptly  and  correctly  transmitted  and 
delivered  to  said  plaintiff.  (3)  That  said 
message  waa  not  delivered  to  the  plaintiff, 
but  to  R.  R.  Ifoflatt,  who,  as  defendant  well 
knew,  was  bis  competitor  In  business.  (4) 
That  said  Lynchburg  Milling  Company  sent 
said  message  to  said  plaintiff  to  reponse  to 
said  plaintiff's  request  for  quotations  on  five 
carloads  of  meal,  containing  800  sacks,  each 
to  be  shipped  to  said  platotifl,  as  follows: 
One  car  on  June  Stb,  one  car  on  June  10th, 
one  car  on  June  17th,  one  car  on  June  23d, 
and  one  car  on  June  SOth,  following.  (6) 
That,  at  tbe  aame  time  said  request  for  qnota- 


tions  as  above  was  made  of  the  I^nchburg 
Milling  Company,  similar  requests  were  made 
of  other  meal  manufacturers,  who  do  business 
in  plaintiff's  territory,  and  the  lowest  price 
made  plaintiff  in  reply  by  any  of  tbem  was 
$1.38  per  sack.  (6)  That  at  said  time  said 
plaintiff's  stock  of  meal  was  low,  and  Ms 
trade  In  said  article  exceedingly  good;  that 
the  market  price  of  said  article  was  con- 
stantly and  rapidly  advancing;  and  that, 
but  for  tbe  gross  carelessness,  n^Ugence, 
and  wantonness  of  the  said  defendant,  in 
failing  to  correctly  and  promptiy  transmit 
and  deliver  said  meesage,  said  plaintiff  would 
have  accepted  said  quotation  In  said  tele- 
gram contained,  and  tbveby  have  bought 
five  carloads  of  meal,  containing  300  sacks 
each,  at  $130  per  sack.  (7)  That  by  reason 
of  the  gross  carelessness,  negligence,  and 
wantonness  of  tbe  defendant,  in  falling  to 
correctly  and  promptly  transmit  and  deliver 
said  message  as  aforesaid,  said  plaintiff  was 
not  only  prevented  from  buying  the  five  cars 
of  meal  In  which  be  would  have  bad  profit, 
of  some  $230,  by  tbe  advance  In  tbe  market 
price  alone,  by  tbe  time  it  would  have  reach- 
ed his  warehouse,  but  was  prevented  from 
making  several  sales  at  a  great  profit,  was 
damaged  greatly  in  his  reputation  for  prompt- 
ness and  for  ability  to  supply  his  trade,  and 
was  forced  to  buy  what  meal  he  did  buy  at  a 
much  higher  price — all  to  bis  hurt  and  dam- 
age In  the  sum  of  $S00."  At  the  close  of  the 
plaintlCfB  testimony  the  defendant  made  a 
motion  for  a  nonsuit,  wtilch  was  refused. 
The  defendant  did  not  offer  any  testimony. 
Tbe  jury  rendered  a  verdict  In  favor  of  the 
plaintiff  for  llfiO;  and  Uie  defendant 
pealed. 

Geo.  H.  Femms  and  J.  H.  Marks,  tor  ap- 
pellant  Caldwell  &  Qaston,  for  respondent 

OART,  A.  J.  (after  stating  the  facts.)  1. 
The  first  question  that  wilt  be  considered 
Is  that  presented  by  the  exceptions,  in  which 
tbe  appellant  contends  that  the  right  to  re* 
cover  damages  was  dependrait  upon  the  fact 
that  the  plaintiff  would  have  acc^ted  the 
offer  mentioned  in  the  telegram,  and  that 
such  fact  was  conjectural  and  uncertain,  and 
therefore  could  not  be  considered  in  deter- 
mining the  defendant's  llabilily  for  damages. 
A  reasonable  interpretation  of  the  telegram  is 
that  It  related  to  a  contemplated  contract  of 
sale.  In  which  the  article  of  merchandise 
was  to  be  shipped  during  the  month  of  June 
at  the  time  stated  In  a  previous  communica- 
tion to  tbe  Lynchburg  Milling  Company,  to 
which  the  message  was  a  reply,  and  that  it 
was  necessary  fi>r  the  addressee  to  act  prompt- 
ly. The  message  showed  upon  Its  face  that  a 
falltire  to  deliver  It  might  naturally  and  rea- 
sonably be  expected  to  cause  delay  on  the  part 
of  the  plaintiff  In  purchasing  the  desired  ar- 
ticle, and,  as  a  probable  result,  that  he  would 
be  compelled  when  he  thereafter  went  Into 
the  market  to  pay  a  higher  price  than  that 
stated  in  the  telegram.  There  was  testimony 
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to  the  effect  that  the  plaintiff  EeceiT«d  no- 
tloe  on  or  about  the  8d  of  Jane  of  ttie  de- 
taidanfa  failure  to  deliver  the  meaiaga 
That  on  the  Sd  of  Jane  he  aent  a  telegraphic 
meeiuuie  to  the  Lynehbnrg  HUltng  Gompani', 
fiffolng  SL81  per  ea<^  fbr  three  carloads  of 
meal,  and  on  the  aame  day  the  I^ynchbnrf 
iflllinc  Company,  In  reqpomi^  aent  the  follow- 
ing telqn^am:  "One  tbIrty-flTe,  lowest  June 
lUpmait  Qnk^  r^ly.  Karket  Btrong.** 
That,  Instead  ot  sending  a  telegram,  he  wrote 
a  letter'  to  than  acoepUng  the  offer,  tor  one 
«arload  ci  meal ;  but,  as  their  offer  had  not 
been  acc^ted  with  promptness,  they  declined 
to  aell  at  $1^  That  on  the  11th  of  June  he 
bought  three  carloads  at  $1.40,  and  a  few 
days  tbereafter  pnrdiased  more  meal  at 
That  he  woold  have  accepted  the  offer 
of  9LS0  on  the  30tb  day  of  BCay.  That  the 
delay  In  buying  was  directly  caused  by  tbe 
foilnre  to  dellrer  the  message,  In  conseqnoice 
of  whUA  he  was  compelled  to  buy  at  an 
advanced  price.  Among  tbe  cases  upon  which 
tbe  appellant  relies  to  sustain  the  proposition 
that  erldence,  as  to  whether  tbe  plaintiff 
would  have  accepted  the  offer  cmtelned  in 
the  telegram,  cannot  be  considered  on  the 
gnnmd  that  It  Is  conjectural  and  uncertain. 
Is  that  of  Beatty  L.  Go.  t.  Tel.  Co.  <W.  Ta.) 
44  S.  EL  809.  in  which  tbe  anthorlties  are 
rerlewed.  The  case  was  well  considered  and 
strongly  supports  the  appellant's  contention. 
It  is  predicated  upon  the  theory  that,  when 
there  Is  a  fallnre  to  deliver  a  telegram  con- 
taining an  otter  to  sell,  and  the  market  ad- 
vances In  price,  the  addressee  cannot  recover 
damages,  unless  It  is  made  to  appear  that  he 
would  Iiave  accepted  the  offer;  and  that 
the  testimony  of  tlie  addressee  that  he  would 
have  accepted  the  offer  cannot  be  considered 
in  determining  the  company's  liability,  on  the 
ground  that  it  Is  conjectural  and  uncertain. 
Tbe  fallacy  in  the  reasoning  of  tbe  conrt 
in  that  case  is  in  supposing  that  the  telegraph 
company  would  not  be  liable,  unless  it  was 
shown  that  the  addressee  would  have  accept- 
ed tbe  offer.  If  tbe  failure  to  deliver  the 
telegram  was  the  direct  and  proximate  cause, 
of  the  delay  on  the  part  of  tbe  plaintiff,  In 
postponing  tbe  purchase  of  meal,  whereby  be 
was  compelled,  when  be  went  into  the  market, 
to  pay  tbe  advanced  price,  be  would  be  en- 
titled to  recover  damages,  although  there  waa 
no  testimony  establishing  tbe  fact  that  be 
would  have  accepted  tbe  offer.  Snch  testi- 
mony, however.  Is  admissible  for  the  purpose 
of  showing  tbe  Intent  and  motive  of  tbe 
plaintiff,  in  postponing  his  purchases,  on  tbe 
ground  ttiat  it  Is  explanatory  of  the  delay. 

2.  The  next  question  that  will  be  con- 
Bldoed  Is  whether  the  presiding  Judge  erred 
In  overruling  tbe  motion  for  nonsuit,  on  tbe 
ground  that  there  was  no  testimony  tending 
to  show  wantonness,  willfulness,  or  reck- 
lessness, oitltHng  the  plaintiff  to  punitive 
damages.  The  entire  name  of  tbe  addressee 
was  changed,  and  tbe  message  was  delivered 
m  his  competitor  In  business.  This  afforded 


at  least  some  erldenoe  of  a  reddess  disre- 
gard of  tiM  plaintUTs  rliAits. 

a.  These  views  practically  dlvose  of  all 
the  eze^ona,  ezcopt  tboas  assigning  error 
oo  the  part  of  the  presiding  Judge  In  per- 
mitting the  plaintiff  to  IntrodoM  certain  testi- 
mony, which  the  appellsnt  omtends  was  Ip- 
relersnt  Bvueb  testimony  must  necessarily 
bs  left  in  great  measure  to  the  discretion  of 
the  presiding  Judge,  and  bis  ndlng  will  not 
be  reversed,  unless  there  was  abase  of  dis- 
cretion, which  thB  aro^iant  has  failed  to 
show  In  t^ls  cue. 

It  Is  the  Judgment  of  this  ooort  that  tbe 
Judgment  of  the  circuit  court  be  affirmed. 

JONES,  J.  I  concur  In  affirming  ttie  Jud^ 
m«it.  The  case  of  Walltngford  v.  Tel.  Co» 
S3  8.  0.  410,  81  a.  B.  276,  is  authority  for 
the  proposition  that  a  telegraph  company  Is 
liable  In  damages  for  falling  to  deliver  a 
telegram  containing  an  offer  to  buy  a  car 
load  of  mules  at  a  specified  price,  whereby 
the  plaintiff  lost  tbe  opportunity  to  make 
said  sale,  which  he  would  have  made  bad  the 
telegram  been  delivered  In  time,  tbereby  com- 
pelling the  plaintiff  to  keep  Uie  mules  for 
a  time  at  expense  and  subsequently  sell  them 
at  a  price  less  than  tbe  price  offered.  In  that 
case,  the  measure  of  damages  was  the  differ- 
ence between  tbe  price  offered  and  the  best 
market  price  for  which  the  mules  could  have 
been  then  sold,  If  less  than  tbe  price  offered. 
Tbe  present  case  Is  a  corollary  of  that  Tbe 
telegram  contelned  an  offer  to  sell,  and  there 
was  testimony ,  from  which  It  conld  be  In- 
ferred with  reasonable  certainty  that  tbe  pur- 
chase would  have  been  made,  If  the  tele- 
gram bad  been  delivered.  By  reason  of  tbe 
failure  to  deliver  the  telegram  tbe  plaintiff 
was  rendered  unable  to  buy  meal  at  $1.30 
per  sack  and  was  compelled  to  buy  later  at 
an  advance,  $1.40  and  $1.44  per  sack;  but 
as  plaintiff  bad  It  In  bis  power  to  buy  at 
$1.35,  after  being  aware  of  tbe  nondelivery 
of  tbe  telegram,  bis  actual  loss  must  be  limit- 
ed to  the  difference  between  the  price  offered 
and  tbe  price  at  which  he  could  have  bought 
As  there  are  1,600  sacks  In  five  cars  of  meal, 
plaintiff's  actual  loss  as  a  result  of  tbe  non- 
delivery of  the  telegram  did  not  exceed  $75. 
But  as  I  agree  with  tbe  view  that  tbere  was 
some  evidence  of  recklessness,  as  pointed  out 
by  Mr.  Justice  GARY,  there  is  no  groxmd  for 
disturbing  tbe  verdict  for  $150. 

This  case  is  easily  distinguishable  from 
tbe  case  of  Beatty  Lumber  Co.  v.  W.  U.  Tele- 
graph Co.  (W.  Va.)  44  S.  B.  300,  as  In  that 
Case  there  waa  no  purchase  at  a  higher  price 
in  consequence  of  the  failure  to  deliver  tbe 
telegram,  and  hence  no  certain  loss.  In  so 
far  as  tbe  West  Virginia  case  holds  that 
tbere  could  be  no  actual  damages  for  non- 
delivery of  a  telegram  containing  an  offer 
to 'sell,  tmless  It  appears  with  Ic^al  certainty 
that  the  offer  would  have  been  accepted  and 
a  sale  or  contract  of  sale  consummated,  it 
is  in  accord  with  Walllngford .  v.  TeL  Co.. 
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63  B.  a  410,  SI  B.  B.  275;  bat.  In  so  far 
aa  the  West  Virginia  case  may  be  condtrued 
SB  boldlng  tbat  It  1b  not  a  provable  matter 
whetber  an  offer  to  sell  wonld  bare  been  ac- 
cepted. It  Is  inconsistent  with  the  Walling- 
ford  Case.  In  the  Walllngford  Case,  the  fact 
that  the  offer  wonld  have  been  accepted  and 
a  sale  consummated  was  made  l^ally  certain 
by  the  allegations  of  the  complaint  admitted 
by  the  demurrer.  In  this  case,  the  fact 
that  the  offer  would  bave  been  accepted  was 
made  legally  certain,  not  merely  by  tbp  dec- 
laration of  the  plaintiff  aB  to  what  he  would 
bare  done,  but  by  the  otber  circumstances 
In  the  case  tending  to  show  that  a  reasonably 
prudent  person  In  his  situation  would  have 
acceiited  the  offer.  The  evidence  tended  to 
show  tbat  bis  business  was  to  buy  and  sell 
meal,  tbat  It  was  necessary  for  him  to  have 
meal  to  supply  his  customers,  that  he  bad 
asked  for  auotatlons  with  a  view  to  purchase 
and  was  awaiting  the  telegram  before  pur- 
chasing, and  especially  that  he  actually  did 
purchase  at  a  higher  price  when  the  nonde- 
livery of  the  telegram  was  discovered.  The 
loss  sustained,  to  the  extent  of  five  cents 
per  sack,  was  not  contingent  or  speculative, 
but  certain  and  definite,  aud  was  the  natural 
and  proximate  result  of  the  failure  to  deliver 
the  telegram. 


Om  OF  LAURENS  v.  ANDERSON. 

(Supreme  Court  of  South  Carolina.  Aug.  13, 

3906.) 

1.  COHBTITUTIONAI,  LAW— EQUAL  PBOTEOTION 

ov  Laws. 

24  St.  at  Lar^e.  p.  441,  providios  that  BOl- 
dien  and  sailors  of  tlie  Confederate  States  who 
enlisted  from  the  state  of  South  CarolinB  shouid 
be  exempt  from  any  license  for  carrying  on  busi- 
ness within  the  state,  is  nnconstitutional  and  in 
violation  of  Const,  art.  1,  |  5,  and  Const  U.  S. 
Amend.  14,  {  1,  forbidding  tbe  denying  to  any 
person  of  equal  protection  ot  tbe  laws. 

[Ed.  Note. — For  cases  In  point,  sea  voL  10, 
Cent  Dig.  Constitutional  Law,  {  687.] 

2.  Sams— Unjust  Discbiminaton. 

24  St  at  Large,  p.  441,  exempting  Confed- 
erate veterans  who  enlisted  from  toe  state  from 
any  license  for- carrying  on  any  business,  is  on- 
constitutional,  as  providing  only  for  soldiers 
and  sailors  who  enlisted  from  the  state,  and 
ignoring  veterans  of  other  wars,  as  well  as  sol- 
diers of  the  confederacy  who  enlisted  from  other 
states. 

Appeal  from  Common  Fleas  Circuit  Gotu-t 
of  Laurens  County;  Prince,  Judge. 

John  Wade  Anderson  was  convicted  of  a 
violation  of  a  city  oi*dinance,  and  from  a 
judgment  of  the  circuit  court,  affirming  Judg- 
ment of  the  mayor,  he  appeals.  Affirmed. 

Ferguson  &  Featherstone,  for  appellant 
Dial  &  Todd,  for  reapondent 

GABY.  A.  J.  The  exceptions  assign  errw 
on  the  part  of  his  honor,  the  presiding  judge, 
In  declarlng'the  following  statute  unconstitu- 
tional to  wit:  **Be  It  enacted  by  the  General 
Assembly  of  the  state  of  South  Carolina,  that 


all  soldiers  and  sailors  of  the  Confederate 
States,  who  enlisted  from  this  state,  and 
who  were  honorably  discharged  from  each 
service,  shall  hereafter  be  exempt  from  any 
Hcenso  for  the  carrying  on  of  any  business 
or  profesBlon  within  this  state,  or  any  city, 
town  or  village  therein:  Provided,  that  Buch 
soldiers  and  sailors  shall  file  with  the  clerk 
of  the  court  of  tbe  county  In  which  he  re- 
sides, the  proper  evidence  of  bis  service  in 
the  Confedraate  War:  Provided,  farther, 
that  no  partnership  shall  exist  in  any  such 
business  or  profession  with  any  person  not  a 
bona  fide  soldier  or  sailor  of  the  said  Ccmfed- 
erate  States."  24  St  at  Large,  p.  441.  The 
defendant  was  tried  In  tbe  mayor's  court  up- 
on the  charge  of  running  a  beef  market  and 
grocery  store  wltbont  llcraise.  He  pleaded 
that  he  was  exempt  from  the  payment  of  & 
license  tax  under  the  provisions  of  said  act. 
The  mayor  ruled  that  the  statute  was  uncon- 
stitutlonal,  and  Imposed  a  sentence  upon  tbs 
defendant,  from  which  be  appealed  to  the 
circuit  court 

The  respondent  contended  that  the  statute 
was  In  violation  of  the  following  constitu- 
tional provisions:  Section  5,  art  1,  Const  8. 
C,  which  provides  that  no  person  shall  be  de- 
nied the  equal  protection  of  tbe  laws.  Section 
1  of  the  fourteenth  amendment  of  tbe  United 
States  Coustltution.  which  prohibits  any 
Btate  from  denying  to  any  person  the  equal 
protection  of  the  laws.  Section  1,  art  10, 
Const  S.  C  which  contains  tbe  provisions 
that:  "The  General  Assembly  shall  provide 
by  low  for  a  uniform  assessment  and  taxa- 
tion, and  shall  prescribe  regulations  to  secure 
a  Just  valuation  for  taxation  of  all  property: 
•  *  •  Provided,  that  the  General  Assem- 
bly may  provide  *  *  *  for  a  graduated 
license  on  occupatlona  and  business."  Sec- 
tion 2,  art.  4.  Const  U.  S.,  which  Is  as  fol- 
lows: "The  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunitlffi  of 
citizens  of  the  several  states."  The  presiding 
Judge  ruled  that  tbe  act  was  In  violation  of 
the  first  and  second,  but  not  of  the  third  and 
fourth,  of  said  provldons.  The  respondent 
gave  notice  that,  In  case  It  was  necessary, 
it  would  rely  upon  the  additional  grounds 
that  there  was  errw  In  ovmullng  the  third 
and  fourth  of  said  objections. 

We  win  proceed  first  to  state  the  genera) 
principles  touching  the  subject  of  clasalflca- 
tlon  under  tbe  state  and  federal  Gonatitu- 
Uons.  The  case  of  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Bills,  185  U.  S.  150,  155,  165.  17  Sup.  Ct 
255,  257, 41  L.  Ed.  666,  decides  that  the  classi- 
fication must  not  be  arbitrary — ^that  Is, 
"must  always  rest  upon  soma  difference 
which  bears  a  reasonable  and  Just  relation 
to  tbe  act  In  respect  to  which  tbe  classifica- 
tion is  proposed" — also,  that  such  claaslflca- 
tlon  must  be  "based  upon  some  reasonable 
ground,  some  difference  which  bears  a  Just 
and  proper  relation  to  the  attempted  classl- 
flcation,  and  is  not  a  mnely  arbitrate  aelec- 
ti<m."  In  Am.  Bug.  Ref.  Ga  t.  Lonlrtana» 
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21  Sop.  Ct  43, 43,  45  L.  Bd.  102.  the  court,  in 
discoulDg  the  proTlslons  ot  the  CoDBtitutlon 
8B  to  the  equal  protection  ot  the  laws,  says: 
"The  power  ot  taxation  under  this  provision 
waa  fully  considered  in  Beirs  Gap  R.  Co.  t. 
PeonsylTanla,  134  U.  S.  233.  10  Sup.  Ct  533, 
33  L.  Bid.  892,  in  whlcli  it  was  said  not  to 
bare  been  Intended  to  prevent  a  state  from 
changing  its  Systran  of  taxation  In  all  proper 
and  reastmable  ways.  It  may,  if  it  chooses, 
eiempt  certain  classes  ot  property,  altogeth- 
er; may  Impose  dlffer^t  speclfle  taxes  upon 
different  trades  or  professions;  may  vary  the 
rates  of  excise  upon  Tsrlous  products;  may 
tax  real  and  personal  estate  in  a  different 
manner;  may  tax  risible  property  only,  ond 
not  securities;  may  allow  or  not  allow  deduc- 
tions for  Indebtedness.  'All  such  regulations 
and  those  of  like  character,  so  long  as  they 
proceed  within  reasonable  limits  and  general 
usa^e.  are  within  the  discretion  of  tbe  state 
T.«glslature  or  the  people  of  the  state  In  fram- 
ing their  Constitution.'  '*  The  court.  In  Sut- 
ton T.  state.  96  Tenn.  696.  36  S.  W.  097,  33 
L.  B.  A.  589,  says  that  legislation  to  be  con- 
atltntional  "must  possess  each  of  two  Indis- 
pensable qualities:  First,  It  must  be  so 
framed  as  to  extend  to  and  embrace  equally 
all  persons  who  ere  or  may  be  in  the  like 
situation  and  circumstances;  and.  secondly, 
tbe  classification  most  be  natural  and  reason- 
able, not  arbitrary  and  capricious."  In  Coo- 
ley's  Constitutional  LlmltatlODS,  482,  -we  find 
the  followinf?  statement  of  the  principle: 
"Privileges  may  be  granted  to  particular  In- 
dividuals, when  by  so  doing  the  rights  of 
others  are  not  IntWfered  with;  •  •  *  but 
e^-ery  one  has  a  right  to  demand  that  he 
be  governed  by  general  rules,  and  a  special 
statute;  which  without  his  consent  singles 
hi?  case  out  as  one  to  be  regulated  by  a 
dllTcrent  law  from  that  which  Is  applied 
In  all  similar  cases,  would  not  he  le* 
ultimate  legislation,  btit  would  be  such  an 
arbitrary  mandate  as  *s  not  in  the  province 
of  free  government.  Those  who  make  the 
laws  *are  to  be  governed  by  promulgated,  es- 
ttbllshed  laws,  not  to  be  varied  In  particular 
cases,  but  to  bare  one  rule  for  tbe  rich  and 
poor,  for  tbe  favorite  at  court  and  the  conn- 
tryman  at  the  plough.' "  The  court,  in  State 
V.  Goodwill  (W.  Va.)  10  S.  E.  285,  286,  6  L. 
R.  A.  621,  623.  25  Am.  St  Rep.  863.  uses  this 
lanfTuage:  "The  rights  of  every  Individual 
must  stand  or  fall  by  the  same  rule  of  law 
that  governs  every  oUier  member  of  the  body 
politic  under  similar  circumstances;  and 
every  partial  or  private  law  which  directly 
proposes  to  destroy  or  affect  Individual 
rights,  or  does  the  same  thing  by  restricting 
the  privileges  of  certain  classes  of  citizens 
and  not  of  others,  when  there  Is  no  public 
necessity  for  such  discrimination,  is  uncon- 
stltntion  and  void."  In  the  case  of  Oil  Co.  v. 
Spartanburg,  66  S.  0.  37,  45,  44  S.  B.  377,  880, 
there  was  an  ordinance  requiring  dealers  In 
oD  to  pay  a  license  tax,  and  providing  that  It 
ibonld  not  ivply  to  dealers  handling  oil,  on 


which  tbe  license  had  berai  paid.  The  court,, 
in  dedaxlng  the  ordinance  nnconatltational 
because  tfaers  was  no  reasonable  ground  f  «- 
such  classlflcation,  said;  "It  cannot  be  suc- 
cessfully contended  that  the  exemption  from 
payment  of  license  tax  was  Intuided  for  the 
benefit  ot  the  municipality,  for  the  tendency 
of  tbe  classlflcatloB  was  to  lessen  Its  reve- 
nues. Nor  can  it  be  argued  .that  the  exonp- 
tlon  m-as  in  any  sense  an  eneonragement  to 
commerce,  for  the  merchants  and  dealers 
tmdw  this  dasBlflcathni  coodncted  their  busl- 
neas  In  no  respect  different  from  those  who 
paid  ttie  license  tax.  It  can  scarctiy  be  in- 
sisted that  It  was  for  the  benefit  of  those 
who  paid  tbe  tax,  as  its  tendency  was  to- 
create  a  larger  number  of  competlt(»s  in- 
business  with  fhem,  especially  when  we  har« 
before  us  one  of  tke  partlefl  who  paid  the 
tax  objecting  to  its  legality.  We  are  Irrestl- 
bly  forced  to  the  conclusion  that  the  exemp- 
tkm  WAB  intended  as  a  mere  favor  to  those 
Included  within  tiAe  classlflcatiw,  and  that  it 
was  therefore  unconstitutional." 

We  will  proceed  next  to  review  some  of 
the  anthorities  in  which  the  question  before 
the  court  was  similar  to  that  now  under 
consideration.  In  the  case  of  State  r.  Oar- 
broskl  aowa)  82  N.  W.  959,  960.  66  L.  B.  A. 
570,  572,  82  Am.  St.  Rep.  624^  the  court  had 
under  consideration  the  constitutionality  of 
an  act  granting  Immunity  from  a  license  tax 
to  peddlers  who  had  served  In  the  army  of 
the  United  States  during  the  Civil  War. 
The  court  said:  "Tbe  classification  here  at- 
tempted rests  solely  on  a  past  and  completed 
transaction,  having  no  relation  to  the  par- 
ticular legislation  enacted.  All  citizens  are 
divided  Into  two  classes — those  who  served 
in  the  army  and  navy  35  years  ago,  and 
all  those  who  did  not  True,  as  suggested, 
the  veterans  came  from  no  particular  class; 
but  the  trouble  with  this  statute  Is  that  It 
attempts  to  make  of  them  a  class  in  legisla- 
tion. In  the  operation  of  which  there  can  be 
no  substantial  distinction  between  them  and 
others.  In  present  conditions  and  circum- 
stances, there  are  no  differences  between 
them,  in  their  relation  to  society  and  the 
administration  of  the  law.  and  other  citizens 
of  the  state.  •  *  •  The  work  of  a  ped- 
dler calls  for  uo  qualities  such  as  a  soldier 
or  sailor  acquires  In  the  service.  Equality 
In  right  privilege,  burdens,  and  protection  la 
the  thought  running  through  the  Constitution 
and  laws  of  the  state,  and  an  act  Intention- 
ally and  necessarily  creating  Inequality  there- 
in, based  on  no  reason  suggested  by  necessity 
or  difference  In  condition  or  circumstances. 
Is  opposed  to  the  spirit  of  free  government, 
and  expressly  prohibited  by  the  Constitution. 
•  •  *  The  classification  attempted  by  this 
statute  Is  based  on  no  apparent  necessity,  or 
difference  In  conditions  or  circumstances  that 
have  any  relation  whatever  to  the  employ- 
ment In  which  the  veteran  of  the  Civil  War 
Is  authorized  to  engage  without  paying 
license.    It  savors  more  of  philanthropy 
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(worthy  of  the  highest  commendation,  In  Its 
proper  sphere)  than  of  reasonable  dlscrlmina- 
tioD,  based  on  real  or  apparent  fitness  for 
the  work  to  be  done." 

In  the  case  of  State  t.  Shedrol  (Vt)  54 
Atl.  1061,  1062.  63  L.  R.  A.  170.  180,  98  Am. 
St  Rep,  825,  the  court  was  called  upon  to 
determine  whether  the  statute  was  constitu- 
ttonal  which  provided  that  persons  residents 
of  that  state  who  served  as  soldiers  In  the 
Civil  War,  and  were  honorably  discharged, 
were  exempt  from  the  payment  of  a  license 
tax.  In  that  case  tbe  court  nsed  this  lan- 
guage: "Upon  what  basis  does  the  attempt- 
ed classification  rest?  There  Is  no  basis  upon 
which  it  can  rest,  except  that  persons  in  one 
class  served  as  soldiers  in  the  Civil  War, 
and  were  honorably  discharged,  and  those  of 
the  other  class  did  not  so  serve,  or  were  not 
lionorably  discharged.  This  classification  is 
dependent  solely  on  a  condition  of  things 
long  since  passed,  and  not  on  a  present  condl- 
tljn  or  sltoation,  nor  on  a  substantial  dl»- 
tlnctlon  having  reference  to  the  subject-mat- 
ter of  tbe  law  enacted.  The  veterans  were 
originally  from  no  particular  class,  and, 
when  discharged  from  the  army,  they  retum- 
ed  to  no  particular  class — they  again  became 
a  part  of  tbe  general  mass  of  mankind,  wltii 
the  same  constitutional  rights,  privileges, 
Immunities,  burdens,  and  responsibilities  as 
other  citizens  similarly  circumstanced  In  law 
in  tbe  same  Jorlsdictlon.  Assuming  that  thus 
to  have  served  as  a  soldier,  and  to  have  re- 
ceived an  honorable  discharge,  may  well 
merit  reasonable  considerations  at  tbe  bands 
of  the  state  In  recognition  of  patriotism  and 
valor  in  defense  of  a  common  country,  yet 
such  considerations  cannot  exceed  those  con- 
stitutional limits  established  for  tbe  welfare 
and  protection  of  the  whole,  for  equal  pro- 
tection of  tbe  laws  requires  that  all  persona 
subjected  to  such  legislation  shall  be  treated 
alike  under  like  circumstances  and  condi- 
tions, botb  In  the  privileges  conferred  and 
the  liabilities  Imposed.  *  *  *  It  cannot 
be  said  that  the  service  as  a  soldier  in  the 
War  and  the  receipt  of  an  honorable  dls- 
chai^e  bear  any  relation  to  the  business  of 
a  peddler  as  defined  by  the  law  under  con- 
sideration. There  Is  no  dlfterence  between 
the  present  conditions  and  drcmnatances  of 
such  veterans,  and  those  of  other  citizens 
regarding  the  relations  to  the  law,  or  the  at- 
tempted classification.  In  fact,  according  to 
their  relations,  they  are  of  tbe  same  class, 
and  any  attempted  classification  between 
tbem  is  but  a  mere  arbitrary  selection  and 
based  upon  no  reasonable  grounds." 

The  statute  hereinbefore  set  out  shows 
upon  Its  face  that  it  denies  to  those  not  in- 
cluded within  its  provisions  the  equal  protec- 
tion of  the  laws,  it  provides  only  for  sol- 
diers and  sallora  who  enlisted  from  this  state 
and  were  honorably  discharged,  but  ignores 
the  veterans  of  other  wars,  as  well  as  those 
soldiers  and  sailors  of  the  Confederacy,  who 
enlisted  txom  other  states  and  were  honora- 


bly discharged.  In  fine,  there  is  not  a  sin- 
gle feature  of  the  act  upon  which  a  (dasslfl- 
cation  can  be  based,  without  violating  the 
provislnu  of  the  state  and  fWleral  Constita- 
tions. 

T^ese  views  render  it  nnnecessary  to  con- 
sider the  additional  grounds  upon  which  the 
respondent  gave  notice  that  it  would  rely. 

It  Is  tbe  Judgment  of  this  court  that  the 
Judgment  of  tbe  drcnlt  court  be  sffinned. 


TALBBBT  v.  CHARLESTON  *  W.  a  Hx. 

(Sapreme  Court  of  South  Carolina.  SepL  7, 
190e.) 

1.  CaBBIUS— INJUST  TO  FABasHasB— Miscon- 
DUOT  or  CONDirOTOB. 

Where  a  condactor  failed  to  consider  the 
condition  of  a  one-armed  man  desiring  to  enter 
tbe  train  after  he  had  made  known  bis  intention 
so  to  do.  the  Jury  had  a  right  to  ctmsider  this 
fact  in  aeternuDiDg  whether  the  failure  of  the 
conductor  to  observe  the  plalntllTa  condition  was 
dae  to  willful  mlacondact. 

[Ed.  Note.— For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Oarriere,  S  1093.] 

2.  Neqlioencb— W1LLFC1.NIS8. 

An  instruction  that  '*wlUful  is  wliat  the 
word  Implies,  It  means  an  act  proceeding  from 
a  will;  done  of  a  purpose;  an  intention  to  do 
it" — was  not  error  where  the  court,  in  conneo 
tion  therewith,  illostrated  tbe  difference  between 
"negligence"  and  "willfulness." 

[Ed.  Note. — For  cases  in  point,  SB*  voL  87, 
Cent.  Dig.  Negligence,  |  13.] 

8.  .^FUL— Review— Habiclbss  Esbob. 

That  the  Judge  hi  bis  charge  stated  that  be 
was  not  permittea  to  say  whether  there  was  any 
willfulnesfl  shown  or  not  was  not  prejadlciai 
error  where,  as  a  matter  of  fact,  there  was 
evidence  tending  to  sustain  the  auegations  of 
willftihieBs. 

[Bd.  Note. — ^Tor  cases  In  point,  see  nd.  8; 
Gent  Dig.  Appeal  and  Brror,  1  4220.] 

Appeal  from  Common  Pleas  Circuit  Oonrt 
of  Edgefield  County;  Gage,  Judge. 

Action  by  W.  U.  Talbert  against  tbe 
Charleston  &  Western  Carolina  Railway. 
Judgment  for  plaintlfE.  Defoodant  appeals. 
Affirmed. 

S.  J.  Simpson  and  Sheppard  Bros.,  for  ap- 
pellant J.  Wm.  Thurmond,  Jas.  H.  Tillman, 
and  S.  M.  Smith,  Jr.,  for  respondent 

GART,  A.  J.  This  Is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  tbe 
plaintiff  through  the  negligence  and  willful- 
ness of  the  defraidant;  and  It  is  tbe  second 
time  it  has  been  before  this  conrt  on  appeal 
(72  S.  C.  187,  61  S.  B.  564).  The  allega- 
tions of  the  complaint  are  substantially  as 
follows:  That  the  plalntifF  went  into  the 
ticket  office  of  the  defendant  at  McGormick, 
S.  C.  for  tbe  purpose  of  buying  a  ticket 
and  becoming  a  passenger  on  the  train  of 
cars  that  had  stopi)ed  at  said  station;  that 
the  agent  was  not  in  his  office,  but  the  con- 
ductor of  said  train  was  there,  to  whom 
plaintiff  made  known  his  business,  whereup- 
on the  conductor  replied:  "The  agent  Is  not 
In.  I  am  going.  Ton  bad  bettw  get  on  tbe 
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train,''  and  seemed  In  a  harry;  that  tbey 
vent  oot.  and  the  coadactor  directed  Mm 
to  get  fiD  the  train.  The  alleKed  acts  of 
Dflgllcence  and  wUlfulnen  on  the  part  ot 
the  defendant,  accordlnx  to  plaintUf' b  analy- 
ali  of  the  complaint,  are :  "First,  absence  of 
I  ticket  ag^t;  second,  the  act  of  the  con* 
doctor  In  sfgDaltng  the  train  to  start  when 
plaintiff  was  obviously  In  the  act  of  board- 
ing It,  knowing  It  would  start  before  he 
conld  board  It;  third,  the  conductor's  act  In, 
laTltlng  plaintiff  to  board  the  train,  and  In 
not  holding,  but  signaling  It  forward  before 
be  conld  board  It;  Amrtti.  the  conductor's 
falhire  to  help  plaintiff  aa  tba  train,  as  he 
taw  plahitlfl  had  bnt  one  hand;  fifth,  la 
allowing  a  tmnk  to  be  and  remain  so  near 
the  track  as  to  oidanger  persons  getting 
on  and  oB  the  train;  sixth.  In  moving  the 
tnln  rapidly  while  plaintiff  was  In  a  peril- 
ons  position,  and  throwing  him  against  the 
gronnd.  and  then  morlng  away  trom  him, 
leaving  him  injured  without  giving  him  any 
attention."  The  coniplaint  la  set  out  In  fnll 
bk  72  &  G.  3S7,  51  8.  B.  661  The  Jnry 
rendered  a  Terdlct  In  favor  ot  the  plaintiff 
for  12,750,  and  the  defendant  appealed. 

The  first  qaestion  that  will  be  considered 
Is  whether  there  was  error  In  refusing  the 
motions  fbr  nonsott  and  a  new  trial,  on  the 
gnmnd  that  there  was  an  entire  failure  (tf 
testimony  tending  to  snstoln  the  allegaUoas 
ot  negllgmce.  Under  the  ruling  of  this  court 
vpm  the  former  appeal,  the  first  of  the  al- 
leged acts  of  negligence  Is  eliminated  from 
consideration.  There  was  testimony,  how- 
ever, tending  either  posittvely  or  Inferential- 
ly  to  establish  at  least  some  of  the  othw  acto 
of  negligence,  and  the  exceptions  raising 
this  qoeetlon  are  overruled. 

L  The  next  qnestlon  that  will  be  ctmtid- 
«ed  Is  whether  there  was  error  In  refusing 
the  mothma  tot  nonsuit  and  new  trial.  <hi 
tile  gronnd  that  there  was  no  testimony 
whatever  t«tding  to  show  wlllfnl  miscon- 
duct <n  the  part  of  the  defendant  Apart 
from  ttie  gaeral  tread  of  the  testimony  In- 
dicating a  dlsr^rd  of  the  plalnttflT's  rights, 
we  would  call  special  attention  to  the  fol* 
lowing  testlmtmy  of  E.  li.  Foster,  the  con* 
doctor  in  charge  of  said  train,  to  wit :  "Q. 
Did  yon  know  ttiat  this  gentleman  was  a 
one-armed  man  when  he  spoke?  A,  I  did 
not  know  the  man.  I  did  not  even  look  op. 
All  my  conversation  was  with  that  man  while 
I  was  writing.  I  did  not  look  around  to  see 
who  be  was,  because  I  did  not  care.  Q. 
Tou  knew  yon  did  tell  him  to  go  ahead  and 
get  on?  A.  Yes.  sir.  *  •  •  I  told  him  to 
get  on  the  train,  that  it  did  not  cost  any 
more,  and  that  we  were  not  going  to  stay 
there  all  day."  This  conversation  took  place 
IQ  the  tl<&et  office.  The  appellant,  however, 
contends  that  this  testimony  does  not  tend 
to  show  willfulness,  for  the  reason  that  the 
remark  was  made  in  connection  with  and 
In  reference  to  the  act  of  n^llgence,  which 
has  been  elhninated  from  consideration,  to 


wit,  the  alleged  failure  to  haTe  a  tidcet  agent 
in  the  depot  at  that  time,  and  that  said  re* 
mark  was  not  made  in  connection  with  n» 
In  reference  to  the  other  acto  of  negligence 
upon  which  the  plaintiff  relied.  There  might 
be  much  torce  In  this  argument.  It  the  cxm- 
dnctor  had  confined  his  remarks  to  gtvlng 
informatltm  In  rf«ard  to  die  ticM  irfBc& 
He,  however,  not  only  did  this,  bat  dlreeted 
the  plaintiff  to  get  aboard  ths  train,  which 
was  then  under  his  sopervlslon  and  control. 
If  the  conductor  failed  to  disregard  the  con- 
dition of  the  plaintiff  after  he  had  made 
known  his  intention  to  twenne  m  passenger, 
through  a  disregard  ot  t3ie  fact  as  to  whs 
might  be  the  intended  passenger,  then  the 
Juiy  had  the  right  to  consider  this  tact 
in  determining  whether  the  failure  of  the 
conductor  to  observe  the  plaintiff's  condi- 
tion was  due  to  wlllfnl  misconduct  Why  did 
not  the  conductor  care  who  was  about  to  get 
aboard  his  train?  The  Jury  has  answered, 
"Because  he  waa  re<^less  of  the  plaintiff's 
righto";  and  this  court  cannot  say  that 
tiiere  was  no  testimony  whatever  tending 
to  prore  ttds  fact  The  nceptlons  raising 
tbte  aoestlon  cannot  be  snstatned. 

2.  The  third  question  to  be  considered  Is 
presoited  by  the  following  ezoeptton :  "Be- 
cause the  imsiding  Judge  erred  In  charging 
the  Jury  as  to  the  right  of  the  plaintiff  to 
punitlTe  damages  for  willfulness,  as  follows : 
'Willful  Is  whet  that  word  Implies;  It 
means  an  act  proceeding  from  a  will,  done 
of  a  pnrpose^  an  Intention  to  do  it'  And 
again:  'Willfulness  is  an  act  which  pro- 
ceeds from  the  will  so  as  to  make  the  act 
a  purpose  act'  And.  further,  that  If  the 
railroad  company  bad  been  guilty  of  wlUfal- 
neas,  as  defined,  then  the  Jury  shonld  render 
a  verdict  tar  punitive  damages;  the  error 
being  that  the  definition  of  wlllfuhiess  as 
forming  the  basis  fOr  punitive  damages  as 
given  was  incorrect  in  law,  to  that  it  made 
the  test  of  willfulness  the  question  wheth» 
the  act  complained  of  was,  or  was  not  In- 
tonttonal.  and  altogether  omitted  the  essen- 
tial element  of  oonsdonsness  of  Invading  an- 
other's right  or  doing  another  a  wrong." 
The  charge  set  out  to  the  exception  must  be 
construed  in  connection  with  the  following, 
which  preceded  It ;  "Now,  the  difference  be- 
tween Inadvertence*  and  'wlllfuluesa'  la  this : 
I  will  illnstrate  It  to  a  simple  way :  If  yon 
send  your  little  boy,  Mr.  Foreman,  on  an 
errand  for  you,  and  tell  him  to  feed  your 
horse,  and  he  returns  to  you,  and  you  say 
to  him,  'Did  you  feed  my  horse.'  He  says, 
•No.'  Ton  say,  *Why?'  He  says,  'I  forgot 
it'  This  is  inadvertence.  But  suppose  he 
said  to  you,  'No ;  I  did  not  feed  your  horse. 
I  recalled  the  fact  yon  told  me  to  feed  your 
horse,  but  I  did  not  want  to  feed  him.' 
That  is  willfulness.  You  know  the  difference 
between  a  negligent  child  aud  a  willful 
child."  When  the  charge  mentioned  to  the 
exceptton  la  considered  in  connection  with 
the  explanatory  Illustration.  It  Is  free  from 
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error.  Furtliermore,  If  the  appellBot  de- 
sired a  more  extended  charge,  there  should 
bare  been  requests  to  tliat  effect 

3.  The  last  question  for  consideration  Is  pre- 
sented by  the  following  exception :  'Tonrth. 
Because  the  presiding  Judge  erred  In  charg- 
ing the  Jury  as  follows:  'I  am  not  per- 
mitted to  say  there  Is,  or  Is  not,  any  testi- 
mony tending  to  support  willfulness.  I  am 
not  permitted  to  say  whether  there  was  any 
willfulness  or  not — that  Is  a  question  for  the 
Jury.*  Whereas,  under  the  law,  he  did  have 
the  right,  and  was  under  the  du^  to  charge 
the  Jury  that  there  was  no  evidence  tending 
to  show  willfulness.  If,  in  point  of  fact, 
there  was  no  such  evidence,  and  his  falling 
to  so  cbai^  the  Jury  In  this  case  was  error 
of  law."  While  his  honor  erred  In  stating 
that  he  was  not  permitted  to  say  there  Is, 
or  is  not,  any  testiniony  tending  to  show 
willfulness  (as  this  la  a  question  of  law), 
nererthelesa  the  error  was  not  prejudid^, 
because  we  have  shown  that  there  was  testl- 
mony  folding  to  sostaln  the  auctions  of 
willfulness. 

It  Is  the  judgment  of  this  court  that  the 
Jndgment  of  the  circuit  court  be  affirmed. 

JONES  and  WOODS,  JJ.,  concur  In  the 
result 


BETOHMAN  v.  SEABOARD  AIR  LINE  RT. 

(Supreme  Court  of  South  Carolina.   Aug.  16, 
100(J.) 

1.  Maoteb  and  Skrvant— Injtjet  to  Seev- 
Anr— DBraKSES— Plead  I  no. 

In  an  action  by  a  servant  (or  ^rsonal  in- 
juries, defense  of  assumption  of  rislc  or  con- 
tributory negligence  must  be  pleaded  to  be 
available. 

[Bid.  Note.— For  cases  In  point,  see  vol.  S4, 
Cent  Dig.  Master  and  Servant  fi§  &'>S,  859.] 

2.  Saue— Feixow  Sebvaiits— Nbglioenob. 

Under  Const  art  0,  I  15.  providing  that 
an  employ^  of  a  railr<wd  company  shall  have 
tlie  same  right  to  recover  for  injuries  received 
from  the  o^Iigence  of  emplor^a  as  is  allon'ed 
to  persons  not  employes  when  the  injury  re- 
sults from  the  negligence  of  a  fellow  servant 
engaged  In  another  department  of  labor,  a  wntch- 
maii  at  a  railroad  crossing  is  engaged  in  another 
department  of  labor  from  his  fellow  servants 
mnuing  a  train  across  the  crossing. 

[Ed.  Notej — For  esses  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  H  4*^,  407.] 

8.  Saue— Etidenob. 

Evidence  of  failure  of  persons  in  charf;e  of 
a  train  to  give  notice  of  approach  at  a  railroad 
crossing  is  competent  to  show  negligence,  in  an 
action  by  the  watchman  at  that  crossing  for 
injuries  received. 

4.  Same — Contbibctobt  Neoligehcb. 

That  a  servant  was  guilty  of  an  error  in 
Judgment  in  attempting  to  pass  around  a  mov- 
ing train,  or  in  stepping  out  of  his  way,  does 
not  relieve  the  master  from  liability  unless  the 
conduct  of  the  servant  was  the  proximate  cause 
of  the  injury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant  S  TSoJ 

6.  Sahf. 

A  railroad  company  is  liable  where  a  watch- 
man at  a  crossing  is  seen  by  an  engineer  of  a 


moving  train  on  the  crossing  with  a  lantern  in 
his  hand,  if  the  engineer  was  carelessly  inad- 
vertent as  to  whether  he  would  get  out  of  the 
way  or  not 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  ii  801,  802.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  Qage,  Judge. 

Action  by  Walter  P.  Betchman,  administra- 
tor of  John  Betchman,  against  the  Seaboard 
Air  Line  Railway,  Judgment  for  plaintiff. 
Defendant  appeals.  Affirmed. 

Lyles  ft  McMahan  and  Edrd  ft  Dreher,  for 
appellant  W.  Boyd  Evans,  Lawson  D.  Mel- 
ton, and  E.  M.  Thomson,  for  respondent 

GARY,  A.  J.  This  is  an  action  at  common 
law  to  recover  damages  for  the  ulle!;ed 
wrongful  death  of  John  Betchman,  plalntiff'a 
intestate.  The  complaint  alleges:  That  on 
the  21at  of  December,  1908,  John  Betchman 
was  In  the  employ  of  the  defendant  as  a 
night  watchman  or  flagman,  in  the  city  of 
Columbia,  at  the  Intersection  of  Gervais  and 
Lincoln  streets,  where  the  car  tine  of  the 
Electric  Railway  Company  crosses  the  main 
line  and  side  tracks  of  the  defendant  That, 
among  the  duties  of  the  plaintiff's  intestate, 
It  was  incumbent  on  him  to  give  warning 
of  the  approach  of  any  trains  over  the  main 
line  or  side  track  of  the  defendant  and  in 
doing  so  it  was  necessary  to  watch  for 
street  cars,  vehicles,  and  pedestrians  ap- 
proaching and  passing  over  said  crossing^ 
which  is  one  of  the  most  frequented  and  buz- 
ardons  in  the  city.  That  while  so  aigaged, 
between  the  hours  of  8  and  9  o'clock  In  the 
evening  of  said  day,  he  was  killed  by  defend- 
ant's train  of  cart.  That  the  cause  of  the 
death  of  said  deceased  was  the  neglU^nce, 
reddessness,  and  wantonness  of  the  defend- 
ant; (1)  in  that  It  was  backing  Its  train  of 
cars  at  an  unlawful  and  redJess  rate  of 
speed,  in  violation  of  an  ordinance  of  the 
city;  (2)  without  any  lights  to  give  wam> 
lug  of  its  approach;  (3)  without  rlngins 
the  bell  or  blowing  the  whistle;  (4)  without 
maintaining  a  proper  lookout;  and  (5)  with- 
out using  due  care  or  caution  on  the  occasim. 
Tlie  answer  was  a  geueral  denial.  At  the 
close  of  plalntifTs  testimony  the  defendant 
made  a  motion  for  a  nonsuit  which  was  re- 
fused. The  Jury  rendered  a  verdict  In  favor 
of  the  plaintlfl:  for  91,600,  and  the  defendant 
appealed. 

The  first  and  second  exceptions  assign  er^ 
ror  in  refusing  the  motitm  few  nonsuit  The 
first  ground  of  the  motion  for  uonsalt  was 
that  "the  deceased  beiag  a  watchman,  char- 
ged spedally  with  watching  this  crossing  of 
the  Seaboard  Railway  and  the  street  railway, 
and  Uie  street,  the  failure  to  give  the  statu- 
tory signals,  or  even  the  violation  of  the 
speed  ordinance  of  the  city,  would  not  be  a 
violation  oC  duty  as  to  him,  which  would  be 
the  approximate  cause  of  the  Injury  to  him.** 
The  second  ground  was  that  the  plaintiff's 
Intestate  had  notice  of  th^approat^  of  the 
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train,  and  that  the  failure  to  give  tbe  alg- 
nals  was  not,  therefore,  tbe  cauae  of  the 
injury. 

1.  Before  proceeding  to  consider  these  ex- 
c^tlotta,  it  may  be  well  to  determine  what 
issnes  were  xvlsed  by  the  pleadings.  The 
anawet  does  not  Interpose  either  the  defense 
of  assomptlon  of  rlak  or  contrlbntory  negli* 
gence.  Wbea  a  person  enters  into  the  em- 
ployment of  another  as  a  servant,  he  as- 
sumes, In  law,  those  risks  that  are  ordinari- 
ly Incident  to  the  service.  In  an  action  by 
the  srarant  for  damages  sustained  through 
the  alleged  negligence  of  tbe  master,  tbe  lat- 
ter may  show,  without  pleading  the  facts 
as  a  defense,  that  the  Injury  was  the  direct 
and  proximate  result  of  an  ordinary  risk, 
as  such  risks  are  presumed  to  have  been 
within  the  contemplatiou  of  the  parties,  when 
they  entered  Into  the  contract,  and  testi- 
mony to  that  effect  trads  directly  to  refute 
the  allegation  of  negligence.  When,  however, 
the  defendant  relies  upon  facts  occurring 
after  the  parties  bad  entered  into  the  agree- 
ment to  Bhow  that  tbe  plaintiff  bad,  by  his 
conduct,  assumed  tbe  risk  which  caused  the 
Injury,  such  facts  must  be  set  forth  as  a  de- 
fense, as  they  are  in  the  nature  of  a  plea  of 
confession  and  avoidance.  Montgomery  v. 
Railway,  74  S.  0.—,  63  S.  B.  987.  The  gen- 
eral mie  In  regard  to  contributory  negl^mce 
Is  that  It  must  likewise  be  pleaded  as  a  de- 
fense. Under  the  pleadings  in  this  case,  the 
defendant  Is  not  entitled  to  the  benefit  of  ei- 
ther the  defense  of  assumption  of  risk  or  con- 
tributory negligence. 

2.  There  was  testimony  tending  to  sustain 
each  specific  act  of  negligence  alleged  In  the 
complaint,  and  ordinarily  this  would  be  a 
soffldrat  reastm  for  refusing  the  motion  for 
nonsuit.  There  Is  one  instance,  however, 
hi  which  tbe  court  will  grant  a  nonsuit,  al- 
thoogb  there  is  testimony  tending  to  prove 
the  allegations  of  tbe  complaint,  to  wit,  when 
It  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  Rosemand  v.  R.  R.,  66 
8.  C.  91,  44  S.  B.  574;  Austin  v.  Mfg.  Co.,  (17 
S.  G.  122,  45  S.  E.  135.  Even  If  we  should 
regard  the  motion  for  nonsuit  as  in  effect  a 
demurrer  to  the  complaint,  on  tbe  ground 
that  It  did  not  state  facts  BufQclent  to  con- 
stitute a  cause  of  action,  in  that  tbe  acts 
of  negligence  specified  in  the  complaint  were 
the  ordinary  risks,  which  plaintiff's  Intes- 
tate assumed  at  tbe  time  tbe  contriict  of 
service  was  made,  nevertheless  it  could  not 
be  sustained.  Article  9,  §  15,  of  tbe  Con- 
stitution, provides  that  "every  employ6  of 
any  railroad  corporation  shall  have  the  same 
rights  and  remedies  for  any  injury  suffered 
by  him  from  the  acts  or  omissions  of  said 
corporations  or  Its  employ^  as  are  allowed 
by  law  to  other  persons  not  employes,  when 
tlie  injury  results  from  the  negligence  of  a 
Fuperlor  agent  or  officer,  or  of  a  person  hav- 
ing a  right  to  control  or  direct  the  services 
of  a  party  injured,  and  also  when  the  Injury 
rssolts  from  the  negligence  of  a  fellow  serv- 


ant, engaged  In  another  d^rtment  of  labor 
from  that  of  tbe  party  Injured,  or  of  a  fel- 
low servant  of  another  train  of  cars,  or  one 
engaged  about  a  different  piece  of  work. 
Knowledge  by  any  employe  injured  of  the 
defective  or  unsafe  character  or  condition 
of  any  machinery,  ways  or  appliances,  shall 
be  no  defense  to  an  action  for  Injniy  caused 
thereby,  except  as  to  conductors  or  engineers 
In  chaqca  of  dangerous  or  unsafe  cars  or 
enghies  voluntarily  operated  by  them."  This 
action  shows  that  John  Betchman  was  either 
engaged  in  another  department  of  labor  from 
that  of  the  fellow  savants  In  charge  of  the 
train,  or  that  be  and  they  were  engaged  in 
a  different  piece  of  work.  Therefore  their 
negligence  was  not  one  of  the  ordinary  risks 
which  be  assumed  upon  entering  Into  the 
contract  aforesaid.  These  exceptions  are 
overruled. 

3.  Ttke  defendant  requested  bis  honor,  tbe 
presiding  Judge,  to  charge  as  follows:  "Eni- 
ployte  of  the  company.  Injured  at  crtMssiogs, 
cannot  take  advantage  of  the  omission  of  sig- 
nals required  by  law  to  be  t^ven  at  crossings. 
Quch  statutes  and  ordinances  are  for  the 
benefit  of  passengers,  strangers,  and  travelers 
on  the  highways."  Tbe  presiding  judge  modi- 
fled  the  request  by  adding:  "But  the  omis- 
sion to  give  signals  may  be  considered  as 
circumstances  tending  to  show  negligence." 
This  Is  made  the  basis  of  tbe  third  exception. 
A  similar  question  Is  presented  by  the  fourth  , 
and  sixth  exceptions.  The  request  was  erro- 
neous, in  that  It  was  too  favorable  to  tbe  de- 
fendant, for  plalntltTs  intestate  was  en- 
titled to  tbe  same  rights  and  remedies  as 
are  ajlowed  by  law  to  other  persons  not  em- 
ployes, and  an  to  sucb  other  persons  evidence 
of  omission  to  give  signals  would  have  been 
competent,  as  tending  to  show  negligence. 
Cooper  V.  Ry.  Co.,  65  S.  C.  214,  43  S.  E.  682, 
and  the  cases  therein  cited.  These  exceptions 
are  overruled. 

4.  The  defendant  requested  bis  honor,  tbe 
presiding  Judge,  to  charge  as  follows;  "So, 
if  an  employe  make  an  error  In  Judgment  in 
attempting  to  pass  around  a  moving  car, 
and  falls  to  do  so,  or  fails  to  step  out  of  tbe 
way  In  time,  he  cannot  recover  for  Injury 
inflicted  by  tbe  car."  The  presiding  Judge 
modified  tbe  request  by  adding:  "If  bis  con- 
duct was  careless  and  was  tbe  proximate 
cause  of  the  accident,"  and  this  la  made  tbe 
basis  of  tbe  fifth  exception.  Tbe  request  was 
erroneous.  In  that  It  Ignored  tbe  element  of 
proximate  cause,  and  the  modification  which 
cmred  tbe  defect  was  proper.  This  exception 
is  overruled. 

Tbe  seventh  exception  assigns  error  on  tbe 
part  of  his  honor,  tbe  presiding  judge.  In 
refusing  to  charge  that  there  was  no  evidence 
of  willfulness  In  this  case.  The  appellant 
seems  to  have  abandoned  this  exception,  as  It 
was  not  argued.  Tbe  request,  however,  'was 
properly  refused,  as  tbe  testimony  tended 
to  show  a  reckless  disregard  of  the  flagman's 
rights. 
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6.  The  defendant  requested  the  presiding 
Judge  to  charge  as  follows:  "If  a  watch- 
man at  a  railroad'  crossing  la  seen  hy  those 
In  charge  of  an  approaching  train,  standing 
on  or  near  the  railroad  track,  with  his  lan- 
tern in  bis  hand,  in  the  night  time,  they  have 
the  right  to  assume  that  he  will  get  oat  of 
the  way,  and  If,  acting  upon  snch  aasnmptl(fD, 
an  Injury  occurs  to  such  watchman,  the  rail- 
road company  Is  not  liable."  The  presiding 
Judge  added:  "If,  however,  the  engineer  did 
not  consciously  assume  that,  but  was  care- 
lessly Inadvertent  about  what  the  watchman 
would  do,  then  the  railroad  is  liable.  If  such 
carelessness  was  the  proximate  cause  tff  the 
watchman's  death."  This  was  made  the  basis 
of  the  eighth  exception.  The  request  was 
erroneous,  in  that  It  Ignored  the  element 
of  proximate  cause,  and  the  modification 
which  cured  this  defect  was  proper. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

JONES  and  WOODS.  JJ..  concur  In  the  re- 
sult, saying:  "Assumption  of  risk  by  an  em- 
ployS  Is  not  available  unless  pleaded  as  a 
defense.  Montgomory  t.  Seaboard  Air  Line 
(8.  a)  5S  8.  B.  988." 


HASSELTINE  v.  SOUTHERN  RT.  00. 

(Supreme  Court  of  South  OaroUna.  SepL  8, 
1900.) 

1.  NSW  TRUIr-DlflBEOABD  OT  InSTKVOTIONS. 

Where  the  evidence  was  susceptible  two 
inferences,  a  new  trial  will  not  be  granted  be- 
cause the  Jury  diarefrarded  an  instructloB  ap- 
plicable to  one  of  them  only. 

2.  CaBBIEBS— GONTkACT  OF  Cabbiaos. 

Where  a  carrier  ia  fully  advised  of  quaran- 
tine, and  a  passenger  aska  of  the  conductor  of 
one  of  Its  trains  for  information  on  the  sub- 
ject, it  is  liable  for  failing  to  give  blm  infor- 
mation as  to  the  quarantine,  which  would  mani- 
festly make  his  nnintempted  Joum^  impos- 
sible. 

Jones,  J„  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;  O.  W.  Buchanan,  Spe- 
cial Judge. 

Action  by  J.  A.  Hasseltlne  at^lnst  the 
Southern  Railway  Company.  Judgment  for 
plaintiff.   Defendant  appeals.  Affirmed. 

B.  L.  Abney,  B.  M.  Thomson,  and  W.  H. 
Townsend,  for  at)pellant  J.  Henry  Foster, 
for  respondent. 

WOODS,  J.  The  plaintiff,  a  passenger  on 
the  defendant  railroad  on  his  way  from 
Jacksonrllle,  Fla.,  to  Columbia,  8.  C,  for 
lack  of  a  health  certificate  was  required  by 
the  quarantine  officers  of  the  city  of  Savan- 
nah to  leave  the  train  at  the  village  of  Bur- 
roughs, where  he  was  unable  to  obtain  food 
or  lodging  for  the  night;  was  forced  to  Incur 
the  expense  of  traveling  to  Jessup,  50  mllee 
In  the  opposite  direction,  and  resume  his 
Journey  to  Columbia  from  that  point;  and 
was  delayed  24  hours  In  reaching  his  destina- 


tion. For  all  this  be  recovered  a  Judgment 
against  the  defendant  railroad  company  for 
¥1,000  damages,  under  the  allegations  that 
be  was  Ignorant  of  the  Savannah  quarantine, 
while  the  defendant  company  which  sold 
him  the  through  ticket  had  full  knowledge 
of  It  and  the  requirement  of  a  health  cer- 
tificate by  tbe  Savannah  health  authorities: 
that  the  ticket  agent  who  sold  the  ticket 
failed  to  stamp  It  subject  to  quarantine  or  to 
notify  plaintiff  of  the  quarantine  being  In 
force;  that  the  conductor,  while  informing 
plaintiff  of  Columbia  quarantine,  said  noth- 
ing of  the  S&vannah  quarantine.  There  was 
evidence  on  the  part  of  the  plaintiff  tending 
to  sustain  all  these  allegations.  On  the  con- 
trary, the  conductor  and  other  employte  of 
the  defendant  testified  to  giving  plaintiff  ex- 
press notice  of  the  quarantine  and  that 
a  health  certificate  would  be  required  of 
him  before  he  could  pass  through  the  city 
of  Savannah,  and  received  the  reply  from 
blm  that  he  would  take  his  chances  of  get- 
ting through  without  the  certificate.  There 
Is,  therefore,  no  dispute  that  the  conductor, 
defendant's  agent  In  charge  of  the  train,  un- 
dertook to  inform  the  plaintiff  as  to  quar- 
antine; and  the  issue  of  fact  wns  whether, 
knowing  of  the  Savannah  quarantine,  he 
misled  the  plaintiff  by  failing  to  tell  him  of 
it,  or  tbe  plaintiff  took  tbe  risk  of  the  quar- 
antine after  full  notice.  This  issue  was  BOh- 
mltted  to  the  Jury,  and  the  finding  was 
against  the  defendant 

1.  The  circuit  Judge  charged  tbe  Jury: 
."If  the  plaintiff  by  exercising  the  care  of  a 
man  of  ordinary  care  and  reason,  knew,  or 
ought  to  have  known,  of  these  quarantine 
regulations,  and  did  not  do  It,  It  Is  his  own 
fault"  The  defendant  by  bis  first  excepUon 
Insists  a  new  trial  should  have  been  grant- 
ed, because  the  verdict  of  the  Jury  was  In 
disr^rd  of  this  Instruction,  The  exception 
Is  not  well  founded,  because  tbe  evidence 
was  not  Buch  as  to  admit  of  no  other  later- 
ence  than  that  a  man  of  ordinary  reason 
ought  to  have  known  of  tbe  existence  of  tbe 
Savannah  quarantlnCt  and  the  Jury  did  not 
go  beyond  their  right  in  finding  against  the 
defendant  on  Uils  Issue.  If  the  plaintiff's 
testimony  Is  credible,  and  that  was  for  the 
Jury,  the  conductor,  by  mentlonlns  the 
Columbia  quarantine,  misled  him  into  snp- 
poslng  be  would  have  no  trouble  until  be 
readied  that  point  As  to  the  Columbia 
quarantine,  the  plaintiff  testlfled  he  con- 
cluded to  go  on  and  nndratake  to  get  a 
health  certificate  from  Lancaster,  hla  for- 
mer place  of  resldrace,  which  was  not  far 
from  Columbia,  and  If  he  had  been  detainad 
ha  Columbia  he  would  have  had  no  remedy, 
for  as  to  that  be  took  tlw  vUk.  The  evidence 
of  the  railroad  employte  is  very  strong,  it  Is 
true,  to  the  effect  that  they  gave  him  specific 
notice  of  the  Savannah  quarantine;  and  It 
deems  hlj^ly  improbable,  with  full  knowl- 
edge of  the  quarantine  there,  they  would 
liare  failed  to  impart  their  knowledge  to 
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plaintUF  irtien  notifying  him  of  the  OotnmbUt 
qtianintlii&  Yet  all  tUs  was  for  the  jury 
to  decide^  and  wlQiout  njectiog  the  scintilla 
doctrine,  -w»  can  aee  no  wnj  tox  tbla  court 
to  bit)BrfM& 

2.  The  defendant  further  Inalata  that  the 
cfrcnit  judge  enoneonaly  Inatmcted  the  jury 
In  effect  that  It  waa  the  duty  of  the  oondnc- 
tor  or  Bome  agent  of  the  railroad  otHDjtany 
to  Inform  the  plaintiff  aa.  a  paiaoiger  of  the 
existence  of  the  qnarantine  The  Interesting 
qnestlon  does  not  arise  In  tills  case  whether 
a  passenger  may  rtiy  on  a  railroad  company 
tD  adrlae  him  «i  pnrchasii^  a  tidcet  ot  a 
quarantine  relation  which  will  interfere 
wftii  hla  conttnnoua  Joomey.  The  mnch 
simpler  question  here  Is  whether,  when  the 
railroad  company  is  fnlly  adrlaed  M  the 
qnanntlne  and  nndertaka,  throagli  Its  cm* 
doctor,  to  give  Informatttm  on  that  snbject 
to  one  of  Its  passengers,  it  Is  liable  for  the 
conseqnences  of  falling  to  give  him  Informa- 
tion as  to  a  quarantine  which  would  mani- 
festly make  hla  nnlntermpted  Journey  Impos- 
sible. There  can  be  no  doubt  that  the  princi- 
ple laid  down  In  Olllman  t.  Railway  Co..  53 
S.  G.  21(K  81  S.  B.  224,  and  Other  cases,  that 
a  passenger  la  entitled  to  ask  for  and  receive 
ail  Informatiim  necessary  to  enable  him  to 
readi  his  destination  comfortably,  safely 
tad  promptiy,  la  applicable,  and  if  tiie  testi- 
moiy  at  the  plaintiff  be  accepted,  the  carrier 
wonid  be  liable.  Undtf  the  admitted  facts 
<tf  tiiis  case,  the  company  waa  bound  to  In- 
fonn  the  passenger,  and  there  was  no  error 
bi  the  diarge  on  this  point. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  be  affirmed. 

JONES,  J.  (dissenting).  I  think  there 
Bfaonld  be  a  new  trial  In  this  case. 

1.  The  only  reasonable  Inference  from  the 
testimony  Is  that  plaintiff  was  Informed  by 
defendant's  agents  that  his  passage  from 
JackRonvIlIe,  Fla,,  to  Colnmbla,  S.  C,  would 
probably  be  Interrupted  because  of  quaran- 
tine regulations  unless  he  had  a  health  certi- 
ficate, and  plaintiff  was  willing  to  take  pass- 
age snbject  to  that  risk.  The  plaintiff,  at 
folios  46-47,  testified:  "Q.  State  precisely 
what  that  conductor  stated  to  you.  A.  When 
I  started  to  get  on  the  train  he  asked  me 
where  I  was  going.  I  told  him  I  was  going 
to  Columbia.  He  said,  'Have  yon  a  health 
rertificate?"  I  said,  'No.'  He  said,  Tou  can't 
iTPt  Into  Columbia  unless  yon  hsTe  a  health 
oertificatfe'  I  asked  blm  why.  He  said  Co- 
lumbia was  quarantined.  I  thought  a  mo- 
ment, and  thought  If  I  could  get  that  close 
liome  I  could  get  a  health  certificate  and 
get  home.  I  told  him  I  was  willing  to  take 
my  chances  of  getting  a  health  certificate  at 
Colombia,  and  put  my  grip  In  the  car,  and 
irallied  out  the  other  end  of  the  ear,  and 
thtre  was  a  trainman  there,  I  guess.  I  asked 
him  did  he  know  anything  about  Columbia 
being  quarantined.  He  said  'No,'  and  he 
never  aald  a  word  about  Savannah  being 


quarantined."  At  folloa  BO-Bl,  he  teatifled: 
*'Q.  Why  dldnt  yon  m^e  aome  dtort  to 
get  a  health  certificate  after  your  oonTer- 
sation  with  the  ctrndoctor?  A.  Well,  it  waa 
ao  near  train  tlm^  and  I  thought  if  I  was  go- 
ing to  be  pot  off  at  Colnmbla  I  could  get  a 
liealth  certificate  from  here  (Lancaster,  8.  C), 
quidcer  than  I  could  from  lilaml,  Fla.  So, 
from  what  the  conductor  told  you,  you 
thought  yon  wouldn't  be  required  to  get  a 
health  certificate  until  yon  got  to  Columbia? 
A.  Tea,  sir.  Q.  Did  be  lOlslead  yon?  A.  He 
certainly  did.  Q.  Did  yon  rely  on  the  In- 
formation he  gave  you?  A.  I  did."  A.  A. 
Morrison,  a  fiagman  of  defendant,  testified, 
at  folioe  221-224:  "I  am  stationed  at  the 
train  there  (JasksonTllle),  to  see  that  pas- 
sengers have  the  right  tickets  for  our  train, 
and  be  (plaintiff)  came  there  to  board  the 
train.  I  asked  blm  where  he  was  going, 
aaked  blm  to  see  bis  ticket.  He  showed  me 
his  ticket,  and  I  asked  him  If  he  had  a 
health  certificate.  He  said  he  could  have  got- 
toi  one  at  Miami  if  he  had  known  It,  but 
they  told  him  he  didn't  need  a  health  cer- 
tificate, and  on  his  arrlral  in  Jackfionvllle 
he  would  have  to  have  a  health  certificate. 
And  that  he  was  told  In  Miami  he  wouldn't 
need  one?  A.  Tes  sir.  Q.  And  he  had  been 
Informed  after  he  reached  Jacksonville?  A. 
Tes,  sir.  And  he  asked  me  what  I  thought 
about  his  getting  through.  I  told  him  I 
didn't  think  he  wonId  be  able  to  get  through ; 
and  be  asked  me  if  I  knew  whether  Columbia 
was  quarantined  or  not  I  told  him  I  did 
not  not  that  I  knew  of.  I  asked  him  to  go 
and  talk  with  the  conductor  In  regard  to  the 
qnarantlne  of  Savannah.  So  went  then  to 
the  conductor.  After  talking  with  the  con- 
ductor—  Q.  Too  say  he  went  off  to  talk,, 
as  yon  supposed,  with  the  conductor?  A. 
Tes,  sir;  I  showed  him  the  conductor.  Q. 
How  long  before  he  came  back?  A.  I  think 
between  5  and  10  minutes.  Q.  Did  he  have 
anything  to  say  then?  A.  Tea,  sir.  When 
he  came  bade  the  baggage  master  was  there 
at  that  time.  He  and  I  were  talking  about 
it,  and  I  asked  him  If  he  had  made  any 
arrangements  to  get  a  health  certificate.  He 
said  no,  that  he  had  not  Said  he  was  going 
to  chance  it  through  any  way ;  and  the  bag- 
gage master  told  him  his  ticket  was  good  on 
train  84  the  next  morning.  Q.  Now,  what 
time  was  this  conversation  when  be  came 
to  you?  A.  When  he  first  came  to  the  train 
It  was  abont  7:10.  Q.  About  7:10?  A.  Tes, 
sir.  Q.  And  It  was  soon  after  that  that  he 
had  the  conversation?  A.  I  notified  him 
that  he  had  35  minutes  before  the  train  left. 
Q.  What  time  does  that  train  leave  Jack- 
sonville? A.  7:55.  Q.  When  does  the  next 
Southern  leave  for  (Columbia?  A.  9:10.  Q. 
The  next  day?  A.  Tes,  sir.  Q.  9:10  the 
next  morning?  A,  Tes,  sir.  Q.  After  talking 
with  you  and  the  baggage  master,  then  what 
did  he  do?  A.  Well,  be  said  he  was  anxious 
to  go  through,  and  said  he  was  gomg  to 
chance  It"  R.  B.  Price,  the  conductor  of  de- 
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fendant,  teatlfled,  at  folios  237,  238:  "Q.  Do 
you  remember  seeing  the  plaintiff,  Mr.  Has- 
seltlne,  here.  In  JackaouTllle?  A.  Xca,  &lr. 
<J.  Where  did  you  first  see  hlml  A.  Well, 
about  25  or  30  minutes  before  learlng  time. 
Q.  25  or  30  minutes  before  leaving,  what  con- 
versation did  you  have  with  blm,  If  any? 
Just  state.  A.  He  aslied  me  if  that  was  the 
Southern  train  to  Columbia.  I  told  him  It 
was.  Asked  blm  tf  he  had  a  health  certi- 
ficate. He  said  no,  he  didn't  I  told  him 
they  would  require  him  to  get  one  before  he 
■could  get  through  Savannah.  He  said,  well, 
be  didn't  have  one,  he  didn't  know  what  he 
would  do;  and  he  walked  across  tbe  plat- 
form, I  suppose  about  20  or  SO  feet,  and  en- 
gaged in  conversation  with  a  couple  of  gentle- 
men standing  there  for  about  6  minutes.  Q. 
Were  those  gentlemen  he  went  off  talking  to 
-employga  or  strangers?  A.  No,  sir ;  They 
were  strangers  to  me.  In  about  5  minutes  he 
-came  back  to  me  and  said,  well,  he  guessed 
he  could  get  through  all  right,  he  guessed 
be  would  chance  it  That  was  all  that  was 
said."  J.  V.  Nichols,  baggage  master  of  de- 
fendant, testified,  at  folio  248:  "Q.  Do  you 
remember  seeing  Mr.  Hasseltlne,  the  plaintiff 
here,  at  JacksonvUIi'?  A.  Tes,  sir.  Q. 
Where  did  you  first  see  him,  and  what  took 
place  between  you?  A.  Why,  he  came  up  to 
the  train  to  get  on  the  train,  and  asked  the 
flagman  If  that  was  tbe  train  for  Columbia. 
The  flagman  says,  'Yes.'  I  was  standing 
there  at  the  time.  The  flagman  says  'Yes,' 
and  asked  him  If  be  had  a  health  certificate. 
He  says,  'No ;  they  Informed  me  in  Miami  I 
didn't  need  any.*  The  flagman  says,  'Well, 
I  don't  think  you  can  get  through  here  with- 
out one.*  And  I  told  blm,  'I  think  yon  will 
have  trouble  getting  through  without  a 
healtb  certificate.'  He  says,  'I  am  going  to 
chance  It'"  This  witness  farther  testified 
that  be  told  plaintiff  that  Sftvannah  was 
quarantined.  H.  R.  Cramer,  a  quarantine 
Injector,  testified  that  lie  bad  a  conversa- 
tion with  plaintiff  at  Jeasup,  the  next  day. 
In  which  tbe  plaintiff  said.  "When  I  left 
Miami,  I  didn't  know  anytblDg  about  It ;  and 
when  i  reached  Jafftsonville  I  was  Infbnned 
that  I  would  need  a  bealtb  certificate  to  get 
to  Columbia,  to  go  throagh  Savannah.  I 
told  him,  well,  personally  I  felt  sorry  for 
blm,  but  as  an  official  X  couldn't  ^ympathlEe 
with  him,  he  coaldn't  blame  us.  He  said, 
'No,  I  don't  blame  any  of  yon.  It  was  my 
fault  I  should  have  a  bealtb  certificate.'" 
Tbe  plaintiff.  In  reply,  did  not  dispute  any  of 
tbe  foregoing  testhnony  for  defendant,  exc^t 
to  say  that  be  did  not  tell  the  quarantine  In- 
spector, Mr.  Cramer,  that  it  was  nil  his 
(plaintiff's)  own  fault  Tbe  court  charged 
tbe  jury:  "I  charge  you,  that  If  tbe  plaintiff, 
by  exercising  tbe  care  of  a  man  of  ordinary 
care  and  reason,  knew,  or  ought  to  have 
known,  of  these  qnarantlne  r^ulatlons  and 
■did  not  do  It,  It  la  his  own  fault   If  yon 


find  from  the  testimony  that  the  plaintiff  had 
notice  or  knowledge  of  the  fact  or  knowledge 
of  such  facts  that  a  man  of  ordinary  care 
and  prudence  would  have  drawn  that  Infer- 
ence; that  a  man  of  ordinary  care  and  pru- 
dence would  have  been  led  by  the  information 
to  the  fact  that  quarantine  was  In  vogue, 
then  It  was  his  own  lookout"  The  Jury  must 
have  disregarded  this  charge,  as  the  evi- 
dence left  no  reason  to  doubt  that  plaintiff, 
when  he  boarded  the  train  in  Jacksonville 
for  Columbia,  received  notice  that  his  con- 
tinuous passage  would  be  Interrupted  by 
reason  of  quarantine  relations  unless  he 
had  a  health  certificate.  Under  such  circum- 
stances the  circuit  court  erred  In  not  grant- 
ing a  new  trial.  Bulst  Co.  v.  Lancaster  Mer- 
cantile Co.,  68  S.  C.  520,  47  S.  E.  978. 

2.  In  further  support  of  the  view  that  there 
should  be  a  new  trial,  I  submit  that  there 
was  no  evidence  that  the  delay,  expulsion 
from  the  ti'ain,  the  Inconvenience,  annoyance, 
and  expense  resulting  from  the  acts  of  the 
quarantine  officers  were  proximate  results, 
or  even  the  remote  results,  of  any  negligent 
act  or  omission  of  tbe  defendant's  agents. 
It  must  be  observed  that  a  distinction  exists 
as  to  the  liability  of  a  canier  of  goods  and  a 
carrier  of  passengers.  As  to  goods,  the  car- 
rler  Is  on  insurer,  and  can  only  exonerate  It- 
self by  showing  that  the  loss  or  Injury  there- 
to occurred  by  the  act  of  God  or  the  public 
enemy ;  but  as  to  passengers,  the  carrier  Is 
not  an  Insurer,  and  is  only  liable  for  Injuries 
resulting  from  negligence  or  failure  to  ex- 
ercise tbe  care  reqnlred  by  that  particular 
business.  The  Injuries  allied  In  this  case 
were  the  result  of  the  acts  of  quarantine 
officers  of  the  state  of  Georgia,  and  there  is 
no  dispute  that  th^  acted  under  valid  police 
laws.  There  was  no  evidence  that  any  agent 
of  defendant  in  any  way  assisted  the  quaran- 
tine officers  In  expellli^  plaintiff  from  the 
train.  The  defendant  merely  submitted  to 
the  exercise  of  admittedly  valid  qnarantlne 
regulations  by  officers  of  the  law.  It  was  not 
the  duty  of  defendant  as  carrier  to  resist 
such  officers.  It  was  as  If  a  sheriff  bad  en- 
tered the  train  and  arrested  the  plaintiff  for 
violation  of  some  valid  law  or  ordinance. 
Tracing  results  back  to  their  caus^  the 
plaintiff's  injuries  were  tbe  result  of  an  act 
of  tbe  officer  of  the  law,  the  officer's  act  was 
a  result  of  the  plaintiff's  violation  of  quaran- 
tine law  In  falling  to  have  a  certificate,  and 
there  was  no  evidence  that  tbe  plaintiff  failed 
to  have  such  certificate  at  that  time  through 
any  breach  of  duty  which  defendant  owed 
him,  because,  even  If  it  be  conceded  that  tbe 
highest  degree  of  care  to  passengers  demands 
that  the  carrier  give  notice  of  quarantine  reg- 
ulations requirii^  a  healtb  certificate,  tbe  tes- 
timony of  plaintiff  shows  that  sufficient  no- 
tice was  given  him  to  make  it  bis  own  negli- 
gence not  to  provide  himself  with  such  health 
certificate. 
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8TATB  w  nL  BBITTS  at  aL  T.  OITZ  07 
BALniGH. 

(SnpnoM  ODvrt  of  North  Caroliwu  Oct  9. 
1900) 

1.  I^NDAUUS— GBOUNDB  Of  RELIKV— GOMPLI- 
AJfCK  WITH  StATUTEB. 

Under  Acts  1903.  p.  288,  c  233,  providlnf 
for  the  holding  of  a  local  option  election  on  SO 
days'  notice  in  any  year  in  which  a  petition 
therefor  may  be  filed,  bat  not  within  90  days 
of  any  city,  county,  or  general  election,  ue 
court  cannot  by  mandamus  ctunpel  the  holding 
of  a  local  option  election  during  the  year  aabae- 
qaent  to  tSie  filing  of  the  petition  therefor,  nor 
within  90  days  of  any  ci^.  county,  or  general 
election;  mandamus  not  being  granted  to  com- 
pel a  prohibited  act. 

fBd.  Note. — For  caeee  Id  point,  aee  vol.  88; 
Cent.  Dig.  Blandamiu,  H  41,  42.] 

2.  BaMB— IWKfTKCTlVBWMB  OW  REICBDT. 

Where,  pending  proceedings  by  mandamos 
to  compel  the  holdine  of  a  local  option  election, 
autbortaed  by  Acts  1903,  p.  ^8.  c.  233.  the  ap- 
plication to  perform  the  daty  imposed  by  the 
act  or  the  right  of  Hie  relator  to  enet  per- 
formance has  expired  by  lapse  of  tbnsk  manda- 
mus will  be  denied. 

[Ed.  Note. — For  cases  In  point,  see  toL  83. 
Oent.  Dig.  Mandamus,  {  48.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty :  W^}b.  Judgb 

Mandamus  hj  tiie  state,  on  tbe  relatkm  of 
S.  J.  Betts  and  others,  against  tbe  dtj  ot 
Ral^S^  to  compel  tbe  boldlng  of  a  local 
option  election.  From  a  Jodgment  directing 
the  laanaoce  of  tbe  writ,  defoidant  apfieals. 
Proceedings  dlsmlased. 

Proceedings  In  mandamus  to  compel  the 
board  of  aldermen  of  Raleigh  to  order  an 
election  to  determine  tbe  queetlon  as  to 
whether  prohibition  shall  be  established  In 
Raid  dty  under  the  prorielons  of  Acts  Qea. 
ABsem.  1903,  p.  288,  c.  233.  From  a  judg- 
ment directing  the  Iranlng  of  the  writ,  defend- 
ants appealed. 

W.  B.  Snow,  for  appellant  W.  A.  Mont- 
gomery and  J.  G.  L.  Harris,  for  appellees. 

BBOWN.  J.  It  is  contended  by  the  defend- 
ants that  tbe  form  of  the  petition  present- 
ed to  the  board  of  ald^men  is  not  in  compli- 
ance wltb  tbe  act,  In  that  it  fails  to  designate 
the  qneationa  which  the  petitioners  desire  to 
be  Toted  upon  at  the  election.  In  the  view 
we  take  of  tbe  case  It  Is  unnecessary  for  un 
to  pass  on  that  contention.  The  writ  of 
mandamus  sbonld  have  been  denied,  for  tbe 
reasm  that  it  Is  neror  granted  to  compel  an 
nnlawfol  or  prohibited  act  Tbe  statute  is 
exprees  in  terms  and  anmistakable  In  mean- 
ing. The  election  petitioned  for  is  retinlred  to 
be  held  In  same  year  in  wblcb  tbe  petition 
is  filed.  It  cannot  be  held  during  tbe  snbse- 
qnnt  year.  The  statute  also  prohibits  the 
boldlng  of  tbe  election  within  90  days  of  any 
city,  county,  or  gueral  Mectioa  These  pro- 
tons of  tbe  statute  are  as  binding  npcm  tbe 
eonrts  as  upon  any  other  departments  of  the 
state  goTwnment,  and  effectually  bar  tbe 
boldlng  of  the  election  petitUmed  for.  The 
65  S.E.— 10 


fact  that  tbe  petitioners  arer  they  were  com- 
pelled to  resort  to  legal  proceedings  to  com- 
pel tbe  d^endants  to  order  the  electi<m  Is 
Immaterial.  Had  the  mandamus  proceedings 
been  commenced  mnch  earlier,  and  b^we 
their  final  determination  tbe  obligation  oi 
defendants  to  perform  tbe  alleged  duty  re- 
quired of  them,  or  the  right  of  tbe  relation 
to  exact  its  performance,  expired  by  lapse 
of  time,  tbe  relief  will  be  denied,  since  courts 
will  not  grant  the  writ,  when,  If  granted, 
it  would  be  fmiUess,  m  require  tbe  per- 
formance of  an  Illegal  or  prohibited  act 
High  on  Extraordinary  Bemedles,  p.  20;  Oai- 
▼ard  r.  Commissioners,  90  N.  0.  816;  Uannay 

Commissioners,  71  N.  0.  486 ;  Topping  on 
Mandamus,  p.  67. 

Proceedings  dismissed. 


EDOERTON  ft  EDOEBTON  T.  OABIEB, 

(Supreme  Court  of  North  CSroUna.  Oct  0, 

1908.) 

Venue— Action  to  Rxcoveb  Febsohaltt. 

The  complaint  in  an  action  commenced  in 
W.  county  alleged  that  defendant  obtained  a 
horse  from  plaintiff  and  took  tbe  horse  to  J. 
county,  on  an  understanding  that.  If  defendant 
liked  the  horse,  he  would  bring  him  back  and 
give  plaintiff  a  horse  left  with  plaintiff  and  a 
certain  sum  to  boot;  that  defendant  refused 
to  return  plaintiff's  horse;  and  that  be  obtain- 
ed him  by  fraudulent  representations.  Plaintiff 
asked  Jnogmont  for  the  boot  money,  for  a  de- 
cree that  defendant's  borse  be  declared  plain- 
tiff's property,  for  a  lien  on  the  horse  m  his 
possession  for  the  boot  money,  and  that  it  be 
sold  to  pay  the  same,  and  that  plaintiff  recover 
the  horse  in  possession  of  defendant,  and  for 
damages.  Proceedings  in  claim  and  delivery 
were  also  commenced.  Hel<l,  that  plaintiff  had 
set  out  three  causes  of  action — affirming  tbe 
trade,  asking  for  judgment  for  the  boot  money, 
and  that  defendant's  horse  be  decreed  to  be 
plaintiff's  property,  and  for  tbe  declaration  of 
a  lien ;  second,  disaffirming  the  contract  and 
seekinp  to  recover  the  horse  that  defendant  car- 
rie<t  off;  third,  alleging  that  defendant  obtained 
the  hiir»''  bv  fraud  and  asking  recovery  of  dam- 
ages—and that  hence,  in  view  of  the  second  cause 
of  action  and  the  fact  that,  in  case  of  recovery 
thereon,  the  horse  could  not  be  applied  on  any 
recovery  on  the  other  causes  of  action,  the  cause 
was  properly  removed  to  J.  county. 

Appeal  from  Superior  Corurt,  Wayne 
County;  CoudcIII,  Judge. 

Action  by  Edgerton  ft  Eldgerton  against 
Charles  Games.  From  an  order  granting  a 
motion  to  remove  the  cause  to  another  coun- 
ty, plaintiffs  appeal.  Affirmed. 

W.  a  Mnnroe,  for  appellant  Dortch  ft 
Barham  and  J.  A.  Wellons,  for  appellefc 

OEiABK,  0.  J>  The  complaint  alleges  that 
tbe  d^ndant  procured  a  borse  from  the 
plaintiffs  in  Ooldsboro  on  an  agreement  that 
If  fbe  plalntiih  would  let  bim  take  tbe  horse 
to  bis  b«ne  In  Johnston  county  to  see  If  be 
would  plow,  and  if  be  liked  the  hora^  he 
would  bring  him  back  tbe  following  Monday, 
and  would  give  plaintiffs  In  exchange  a  horse 
which  he  left  with  them  and  $80;  that  tbe 
defendant  has  not  returned  fbe  horse,  and 
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bas  refused  on  demand  to  give  him  op ;  and 
tibat  tbe  defendant  obtained  the  poasenion  of 
the  hone  by  false  and  fraudulent  representa- 
tion, with  the  frandolent  Intent  to  defraud 
plaintiffs  and  as^  for  judgment  for  $80, 
fbr  a  decree  that  the  borse  of  defendant  left 
In  their  possession  be  decreed  their  property, 
that  It  be  adjudged  that  they  hare  a  lien  up- 
on the  horse  defendant  has  tor  $80  and  that 
he  be  sold  to  pay  the  same  and  tbat  they  re- 
cover possession  of  their  horse  in  posses* 
slon  of  defendant  and  for  recorery  <tt  $500 
damages.  Ancillary  proceedings  In  daim 
and  dellvwy  were  taken  out  The  dettatdant 
gave  bond  and  retained  possession  of  the 
horse. 

The  plalntUt  has  practlcaUy  set  out  three 
different  causes  of  action,  thoi^h  ttiey  are 
not  separately  and  distinctly  stated  and  num- 
bered: (1)  Afflrming  the  "swap,"  asking 
for  judgment  for  $80  boot  and  that  the  de- 
fendant's horse  left  with  them  be  decreed  te 
be  their  property,  and  for  declaration  of  a 
lien  for  $80  on  the  horse  the  defendant  has 
In  possession.  Disaffirming  the  contract 
and  sedcing  to  recover  the  horse  the  def aid- 
ant carried  oB.  (8)  Alleging  that  the  de- 
fendant obtained  the  horse  by  fraud  and  mls- 
repres^tatlon,  and  asking  recovery  of  $500. 
Whether  his  honor  was  correct  In  holding 
that  tbe  second  was  the  chief  cause  of  action, 
It  is  certainly  one  cause  of  action,  and  the 
Judge  properly  granted  the  defendant's  mo- 
tion to  remove  the  cause  to  Johnston  county. 
This  case  differs  vitally  from  Woodard  v, 
Sauls,  134  N.  a  274,  46  S.  B.  507.  In  that 
case  there  was  but  one  cause  of  action,  the 
recovery  of  the  amount  due  plaintiff  on  a 
promissory  note,  and  the  recovery  of  sundry 
collaterals  was  asked  for  the  purpose  of  ap- 
plying their  proceeds  to  the  discharge  of  the 
judgment  on  the  note.  Here  on  either  the 
first  or  third  cause  of  action  there  is  no  1^^ 
ground  to  recover  possession  of  the  horse. 
That  conld  be  had  <mly  upon  the  second 
cause  of  action,  and  If  had  upon  that  cause 
of  action  the  horse  could  not  be  applied,  as 
in  Woodard  v.  Sauls,  supra,  upon  any  re- 
covery upon  the  other  causes  of  actton. 

Mo  error. 


STATE  V.  SHEPPARD. 

(Supreme  Coart  of  North  Carolloa.  Oct  2, 1906.) 

Cbiuinal  Law — Indiotubnt — Gouhtb— Oik- 
SBAi.  VEBOicr— Effect. 

An  IndietmeDt  chaiged  defendant  in  the 
drat  count  with  unlawfuH^  canying  on  the  busi- 
ness of  pntting  ap  lisbtnins  rods  In  N.  county 
without  having  obtained  a  license  and  paid  the 
tax  as  required  by  law,  and  in  a  second  count 
with  unlawfully  carrying  on  the  buslnen  of 
selling  lightning  roda  under  like  clrcumBtances. 
There  was  ample  evidence  to  support  a  general 
verdict  of  conviction  on  the  first  count,  on  which 
the  verdict  was  rendered.  Held,  that  aucb  ver- 
dict was  sufficient  to  sustain  the  Judgment, 
though  the  evidence  showed  that  the  aales  refer- 
rtd  to  In  the  second  count  constituted  intmtate 


commerce,  and  wa«  therefore  not  wlthlB  tlu 
state  laws. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  14, 
Cent  Dig.  Orhnhial  Law,  fl  2098-2101.) 

Appeal  from  SupOTkw  Court,  Naoh  Oounty; 
B.  B.  Jones,  Judge. 

A.  J.  Sheppard  was  convicted  of  unlaw- 
fnlly  carrying  on  the  business  of  selling 
lightning  rods  without  first  having  obtained 
a  license  and  paid  the  tax  reQolred  tug  law, 
and  be  appeals.  Affirmed. 

The  defendant  was  eonrlcted  nadtf  the 
fcrilowtaig  bill  of  indictment: 

"Tlie  jurors  for  the  state  npon  their  oath 
present:  That  A.  J.  Sheppard,  late  of  the 
connty  of  Mosb,  on  the  80th  day  of  April, 
1908,  and  fw  12  mtmtbs  prlv  thereto,  with 
f»ce  and  arms,  at  and  In  the  county  afore- 
said, was  then  and  there  unlawfully  and  wlU- 
fally  tftgaged  In  carrying  on  the  business  of 
putting  up  lightning  rods  without  first  hav- 
ing paid  the  Ucuse  tax  and  (^Ined  the  li- 
cense reanlred  by  law,  contrary  to  the  form 
of  the  statute  hi  such  csae  made  and  pro- 
vided, and  against  tlie  peace  and  dignity  of 
the  state.  And  the  jnrws  njfoa  their  oath 
aforesaid  do  further  present:  That  the  said 
A.  J.  Sheppard  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  with  force  and  anno,  at 
and  in  the  oounty  aforesaid,  was  then  and 
time  unlawfally  engaged  in  carrying  im  the 
busbiesB  of  skiing  lightning  rods  without  first 
having  paid  the  license  tax  and  <H>talned  the 
license  required  by  law,  contrary  to  the  form 
€t  the  statute  in  such  case  made  and  provid- 
ed, and  a^lnst  the  peace  and  dignity  of  the 
state.   Daniels^  Solldtor. 

"A  true  bllL  Miles  Bobbltt,  Foreman  of 
the  Orand  Jury.** 

Thwe  was  evidence  on  the  part  of  the  state 
tmdlng  to  stiow  ttat  within  two  years  prior 
to  finding  the  bill  of  Indictment  the  defend- 
ant bad  engaged  In  the  business  of  pntting 
up  lli^tnlng  rods  at  and  In  said  connty  of 
Nash  without  havbig  obtained  a  license  or 
paid  the  IlcMise  tax  as  required  by  law.  Tlie 
evidence  for  defendant  was  as  follows:  A. 
3.  Sheppard,  the  defendant,  testified:  "I  am 
agent  for  Cole  Bros.,  of  St  Louis,  Mo.,  with 
factory  In  Oreencaetle,  Ind.  I  only  solicit 
orders  for  future  delivery.  I  carry  no  rods 
for  sale  or  delivery,  but  only  samples  for  ex- 
hibition, and  deliver  none  except  such  as 
have  been  sold  before  th^  left  the  factory. 
This  Is  the  contract  nnder  which  I  made  sale 
of  rods  to  Mr.  Yarborough.  (Hare  contract 
Introduced  and  read  In  evidence,  and  at- 
tached as  a  part  of  this  case  on  appeal.  Con- 
tract has  not  been  filed.  T.  A.  Sills.  C  9.  O.) 
I  did  business  In  no  other  way  than  that 
specified  in  this  ctrntract  with  TarborouKh- 
nie  delivery  is  not  complete  nnttl  the  rods 
are  put  up.  The  sale  and  delivery  of  the 
rods  imdpr  the  contract  Includes  the  putting 
up  of  rods  whenever  the  purchaser  requests, 
for  which  no  extra  diai^  was  to  be  made.** 
Cross-examination.  "I  am  In  the  lightning 
rod  business  as  affent  I  have  put  up  rods 
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on  half  d<iEen  honaes  or  mom.  I  was  in  Alf- 
erent  parts  of  the  county.  I  got  tbe  loda 
trom  Ctrfe  Bros,  that  I  pot  on  Mr.  Yarbor^ 
ougii'B  bomw^  Tli^  were  dellrered  to  me 
In  tlie  station  at  Tarboro.  I  took  tbem 
wagon  to  Springhope.  There  vcre  other 
rods  In  the  shipment— 600  feet  In  all.  ^nils 
ibipment  was  mat  to  Vaj  ft  Hodges,  Tar* 
boroi  N.  O.  They  charged  me  up  with  what 
I  got  and  gaTe  me  credit  with  what  I  put  op. 
The  rods  were  shipped  from  the  factory  In 
Indiana  to  flU  the  orders.  Aa  toon,  as  I 
rigned  contract  with  Ur.  Tarboron^,  I  sent 
it  to  Cole  Bros.,  and  thciy  sent  It  back  to  me 
at  BiHintrbope^  fHiere  were  no  shlpmenls  of 
rods  made  to  me  except  open  contracts  al- 
ready tnkoit  In  form  the  same  as  In  this 
case." 

Oonnsel  tor  the  defendant  requested  the 
court  to  Instruct  tiie  jury  that  the  defoidant 
was  not  guilty  upon  the  foregoing  evidence; 
whicta  request  was  declined  1^  the  court;  and 
to  whidk  tbe  defendant  excepted.  His  honor 
charged  the  Jnry  aa  follows:  **lt  you  find 
from  the  ertdence  that  this  man  was  in  the 
buelness  of  putting  up  lightning  rods,  carry- 
hig  on  the  business  of  putting  up  rods  In 
NaSh  county;  that  he  made  nmtracts  with 
people  to  rod  their  honses,  and  tiie  rods  was 
shipped  to  him,  and  he  personally  Btxperln- 
tended  and  bad  the  rods  put  on.  after  havlDg 
made  contracts  fbr  tiiat  purpose— It  makes 
no  difference  where  the  rods  came  from.  If 
he  carried  mi  the  buednees  of  putting  up  rods, 
tiben  he  would  be  guilty;  othMwlse,  not** 
To  the  above  charge  tiie  defendant  excepted. 
Terdlct  of  guilty,  and  tiie  defendant  fined 
t200  and  tiie  costs  of  tiie  action.  Tba  de- 
fendant moved  for  a  new  trial  for  errors 
of  tiie  court  In  refusing  tiie  faurtruction  as 
sbove  stated,  and  In  the  Instructions  given 
to  the  Jury  as  above  'set  forth.  Motion  de- 
nied. Notice  of  appeal  to  the  Supreme  Court 
given  In  open  court.    Appeal  granted. 

GllUam  &  OUtiam.  for  appellant  F.  8. 
Spixilll  and  tbe  Attorney  General,  for  the 
State. 

HOKB,  J.  (after  stating  the  ease).  The 
UU  of  Indictment  charges  the  defmdant  with 
unlawfully  carrying  00  the  business  of  pot- 
tlng  VP  lightning  rods  hi  the  county  of  NaSh 
without  having  obtained  license  ajid  paid  the 
tax  as  required  by  law.  Thwe  is  also  a 
count  In  the  MU  for  unlawfully  carrying  on 
flie  business  of  selling  lightning  rods  under 
like  drcumstances.  Both  acts  are  made 
criminal  offrases  of  the  grade  ot  mlsdemean- 
an  bf  the  state  revoine  law  in  force  at  the 
time  of  the  transaction,  and  <m  this  bill  of  in- 
dictment tiiere  was  a  graeral  verdict  of  guil- 
ty. It  Is  well  established  tiiat  such  a  ver- 
dict, m  an  Indictment  ctmtalnlng  several 
counts  chsr^ng  offenses  ot  tiie  same  grate 
and  punishable  allke^  Is  a  verdict  of  guilty 
on  ei^  and  every  count;  and  If  the  vo^ 
diet  on  eltiiCT  count  Is  free  from  vaHd  ob* 
Jection.  there  being  evidence  tending  to 


support  it,  the  conviction  and  sentence 
for  that  offense  will  be  upheld.  It  was 
seoordtngly  held  fOr  law  In  this  state 
that:  "When  there  Is  m  general  verdict  of 
guilty  oa  an  indictment  containing  sevoal 
counts,  and  only  one  sentence  Is  imposed, 
it  some  of  the  counta  an  detective,  the  Judg> 
ment  will  be  supported  by  tiie  good  count; 
and  In  like  manner,  if  the  verdict  as  to  any 
of  tiie  counts  Is  subject  to  objection  for  ad- 
mission of  Improper  testimony  or  emmeous 
InstmeUon,  the  sentence  will  be  sUKMirted 
tiie  vwdict  oa  tiie  other  count,  unless  tiie  er- 
ror was  such  as  might  or  could  hsve  affected 
the  verdict  on  them."  State  v.  Toole,  100 
N.  a  7S6,  11  S.  B.  168.  If  It  should  be  con- 
ceded, thttefore,  that  a  conviction  on  the 
seomd  count  for  sn  unlawful  sale  could  not 
be  upheld  by  reason  of  the  interstate  com- 
merce danse  of  tiie  f  edwal  OoDstitotitm.  this 
would  In  nowise  Invalidate  a  oon^ction 
OB  tbe  first  count,  to  wit,  for  nnlairfidly 
earning  on  the  business  of  putting  up  light- 
ning rods  In  Nash  county,  which  was,  uo- 
dotibtedly,  a  domestic  or  Intrastate  business. 
This  was  <diarged  In  the  first  count  as  a  dis- 
tinct and  separate  offense.  There  wss  am]ple 
evidence  to  sut^rt  It,  and  the  dia^  of  ttie 
court  excepted  to  shows  dearly  that  the 
conviction  was  had  for  this  offense,  and  for 
tills  alon&  In  this  aspect  of  the  esse  the 
conviction  of  the  defendsnt  Is  sustained  and 
controlled  by  the  decision  of  this  court  In 
State  V.  Qorham,  116  N.  a  721,  20  a  E. 
179,  26  L.  B.  A.  SIO,  44  Am.  St  Bep.  484,  and 
we  do  not  consider  that  further  dlscnBsloa 
or  dtatlon  €t  antiwrlty  la  required. 

mere  Is  no  error,  snd  the  Judgment  ot  the 
court  below  is  affirmed. 

No  err«w. 


JONES  V.  BAST  CAROLINA  R.  00. 

(Supreme  Conrt  of  North  Carolina.   Oct  2, 
1906.) 

MaSTEB  A.ND  SeBTART— IHJUBTXS  TO  SeBVAKI 
— NSOLtOENCB. 

Intestate,  a  aectlon  master,  was  directed 
to  go  to  a  certain  station  on  defendant's  road, 
and  for  this  purpoee  toolt  his  place  on  tbe  plat- 
form of  defendant's  passenger  car,  to  which  a 
certain  flat  car  was  attached.  There  was  no 
raiUng  aronnd  the  end  of  the  platform,  and  as 
the  train  approached  the  station  the  conductor 
came  out  on  the  platform  and  moved  to  step, 
around  intestate,  woen  the  latter  started  to  step 
across  from  the  passenger  to  the  fiat  car.  Aa  he 
was  abont  to  do  this,  the  car  was  uncoupled  from 
the  passenger  car,  and  intestate  fell  between 
tbem.  and  was  killed.  Held,  that  tbe  con- 
ductor was  not  bound  to  anticipate  that  intestate 
would  attempt  to  cross  from  one  car  to  tbe 
other,  and  was  not  gnllty  of  negligence  in  fall- 
ing to  take  steps  to  prevent  anca  injury. 

Appeal  from  Suporior  Court,  Dnplln  Coun- 
ty. 

Action  by  Thad  Jones,  as  administrator, 
etc.,  of  the  estate  of  Willie  Brock,  deceased, 
against  the  Bast  OaroUna  Railroad  Com- 
pany.  From  ft  judgmmt  In  favor  of  de> 
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feadant  on  a  nonnilt  snnted  at  12ie  cIom  of 
plaintiirB  case  be  appeals.  Affirmed. 

Stevens,  Beaaly  &  Weeks  and  Rouutree  & 
Carr,  for  appellant  Jobn  U  Brldgers,  for 
appellee. 

GONNOB,  J.  Plaintiff  alleged  that  prior 
feo»  and  on  the  day  of.  the  accident  his 
Intestate  was  employed  by  defendant  as  a 
section  master;  that  be  was  directed  to 
board  tbe  train  at  Fountain,  with  certain 
section  bands  nnder  bis  charge,  and  enter  tbe 
passenger  car,  to  which  a  flat  car  was  at- 
tached, and  go  to  Toddy  and  other  stations 
an  the  road,  for  the  purpose  of  loading 
certain  flat  cars  with  iron,  etc.;  that  while 
sitting  on  tbe  platform  of  tbe  passenger  car 
the  defendant's  conductor  negligently  and 
without  notice  or  warning  to  his  Intestate 
caused  the  said  flat  car  to  be  detached 
from  said  passenger  car,  at  which  time  his 
Intestate  was  walking  from  the  rear  end  of 
•aid  passenger  car  to  the  flat  car,  and  by 
reason  of  sudi  negligence  said  intestate  fell 
between  the  cars  and  was  killed.  Defend- 
ant admitted  the  employment  and  the  di- 
rection given  to  enter  the  passenger  car  for 
the  purpose  alleged,  and  denied  that  its  con- 
ductor was  guilty  of  negligence,  etc.  The 
testimony  showed  that  the  passenger  car 
was  divided  into  three  compartments.  The 
rear  one  was  for  the  accommodation  of  white 
passengers,  the  middle  for  colored,  and  the 
front  end  for  baggage.  There  was  sufficient 
room  In  the  compartment  for  whites  to 
permit  plalntltT's  intestate  to  ride  therein. 
There  was  no  railing  around  tbia  end  of  the 
platform.  It  was  used  for  loading  trunks, 
etc.  Tbe  plaintiff  sets  forth  the  testimony 
relied  upon  to  sustain  the  charge  of  negli- 
gence as  follows:  "As  the  train  was  ap- 
proaching Toddy  station,  Mr.  Stamper,  tbe 
conductor,  came  out  on  the  platform  and 
moved  like  be  was  going  to  step  around 
Willie  Brock.  Mr.  Brock  got  off  the  box  on 
which  he  was  sitting  and  started  to  step 
across  from  the  passenger  car  to  the  flat  car, 
where  I  and  some  of  the  laborers  were. 
They  pulled  abead;  that  Is,  the  engine  went 
on  to  place  the  flat  cars  on  the  side  track. 
At  this  time  the  train  was  running  at  a  good 
rate  of  speed,  8  or  10  miles  an  hour,  and  the 
train  slacked  up  and  butted  together,  so  that 
Frank  Dancy  could  cut  the  flat  cars  aloose 
from  tbe  passenger  car,  for  the  purpose  of 
putting  the  flat  cars  on  the  side  track.  Just 
at  the  time  that  Willie  Brock  got  up  from 
the  box  Mr.  Stamper  signed  the  engineer 
ahead,  and  about  the  same  time  Mr.  Brock 
went  to  make  a  step  the  car  suddenly  pulled 
aloose,  and  Mr.  Brock  stepped  and  fell  be- 
tween them,  and  tbe  passenger  coach,  which 
was  still  running  at  tbe  rate  of  8  or  10  miles 
an  hour,  ran  over  him.  Prank  Dancy  was 
a  colored  man,  and  he  was  a  brakeman  on 
the  train,  and  he  was  working  for  the  rail- 
road at  that  time.  I  saw  the  signal  given 
to  go  ahead  when  the  cars  was  cut  1oob& 


The  condactor  threw  up  bis  hand  for  the 
engineer  to  go  abead.  Afl  soon  as  this  waa 
done,  Mr.  Brock  fell  throu^.  Mr.  Brock 
had  gotten  np  from  the  box  and  waa  walking 
around  to  make  bis  step  wben  tbe  signal  waa 
given.  I  do  not  think  Mr.  Brock  saw  Mr. 
Stamper  gtve  tba  Mgnal.  I  was  about  2% 
feet  from  tbe  end  of  the  flat  car  when  I  saw 
the  signal  glv^  by  Conductor  Stamper  few 
tbe  engineer  to  pull  ahead.  I  was  four  or 
five  feet  from  the  conductor  wben  he  sig- 
naled tbe  engineer  to  go  abead.  The  con- 
ductor said  nothing  to  me.  Mr.  Brock  waa 
standing  kinder  with. his  back  to  the  con- 
ductor whoi  tbe  signal  waa  given.  I  heard 
the  conductor  say  nothing.  I  reckon  the 
conductor  saw  ns  on  the  platforni.  He  came 
out  on  the  platform." 

Befcve  proceeding  to  discuss  tbe  main 
question  Involved  in  tbe  plaintiff's  appeal,  it 
will  be  well  to  understand  clearly  the 
position  of  tbe  parties  at  the  moment  the  con- 
ductor signaled  the  engineer.  The  plaintiff's 
Intestate  was  sitting  on  a  box  on  the  plat- 
form of  0ie  passenger  car.  The  conductor  as 
he  came  out  on  the  platform  "moved  tike  be 
was  going  to  step  around  Brodc."  "Just  at 
the  time  Brock  got  up  from  the  box  the  con- 
ductor signed  the  engineer  ahead,  and  about 
tbe  same  time  Brock  went  to  make  a  step, 
the  car  suddenly  pulled  aloose  and  Brock  fell 
between  them."  We  need  not  consider 
Brock's  conduct  in  attempting  to  cross  tbe 
space  between  tbe  cars  In  discussing  the 
question  of  the  conductor's  negligence,  which 
lies  at  the  threshold  of  tbe  case.  We  at- 
tach no  Importance  to  the  fact  that  Brock 
was  on  tbe  platform,  instead  of  inside  the 
car,  nor  to  the  fact  there  was  no  railing 
around  the  platform.  Neither  of  these  con- 
ditions is  proximately  related  to  the  Injury, 
The  pivotal  question'  is,  what  duty  did  the 
conductor  owe  to  Brock,  in  the  light  of  tbe 
conditions  as  they  existed  and  as  he  saw 
them,  in  ordering  the  cars  to  be  cut  loose? 
There  Is  no  evidence  tending  to  show  that 
Brock  was  called  upon  in  tbe  discharge  of 
any  duty  In  the  course  of  his  «nployment  to 
go  upon  the  flat  car.  or  that  there  was  any 
circumstance  suggesting  to  the  mind  of  the 
conductor  that  he  would  do  so.  So  far  as 
the  evidence  shows,  the  movement  of  Brock 
was  the  result  of  an  instantaneous  mental 
operation  of  which  the  conductor  had  no 
suggestion  and  no  reason  to  anticipate.  We 
assume.  In  this  connection,  that  Brock  did 
not  see  the  conductor  "sign  the  engineer." 
Adopting  the  definition  of  negligence  given 
by  Baron  Alderson  (25  L.  J.  Ex.  212),  which 
is  practically  accurate,  as  "the  omission  tt> 
do  something  which  a  reasonable  man,  guided 
by  those  considerations  which  ordinarily  regu- 
late the  conduct  of  human  affairs,  would  do. 
or  doing  something  which  a  prudent  and 
reasonable  man  would  not  do,"  the  question 
arises,  what  duty  did  the  conductor  owe  the 
plaintiff's  Intestate  at  the  time  of  and  la 
regard  to  directing  tbe  flat  car  to  be  cut 
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loo«e?  It  ii  conceded  tbat  tbe  act  Itself 
wu  proper  to  be  done,  and  that  there  was  no 
DCgllgcDce  In  the  means  employed  for  dolus 
It  There  la  no  snsgestlon  that  there  was 
any  breach  of  dnty  In  either  respect  It  la 
said  that  tbe  act  was  the  proximate  cause 
of  the  Injury,  or  that,  If  the  cars  had  not 
beai  cut  loose  at  that  moment,  tbe  plaintiff's 
Intestata  would  not  have  been  Injured.  This 
most,  for  the  purpose  of  this  dedslon,  be 
conceded. 

The  case  then  comes  to  this:  The  con- 
ductor was  doing  a  lawful  act  In  a  lawful 
way,  and  by  reason  thereof  the  Intestate  wu 
iDjored.  What  if  any,  element  is  wanting 
to  giro  plaintiff  a  complete  cause  of  action? 
Defendant  says  that  there  Is  no  evidence  from 
which  a  reasonable  man  could  have  foreseen 
tbe  resnlt  team  the  act  Tbe  plaintiff  denies 
this,  and  insists  that  the  question  should  have 
been  sabmltted  to  the  jury.  It  Is  upon  the 
answer  to  this  contention  that  tbe  1^1  lia- 
bility of  tbe  defeaidant  depends.  If  one,  in 
a  lawful  manner,  does  what  he  has  a  right 
to  do,  (Ud  be  can,  or  should  by  the  exercise 
of  reasonaUo  care,  fttreeee  that  his  act  will 
Inflict  Injuiy  vpon  another,  he  should  either 
desist  or  at  least  give  the  other  warning, 
n  tbat  he  may  avoid  the  Injury.  It  will  at 
once  occur  to  tbe  mind  that  this  proposition 
te  not  strictly  and  without  limitation  ac- 
cnrata.  It  is  sufficiently  so  for  the  purpose 
of  this  discoasiim.  It  la  dllBcult,  If  not  prac- 
tically Impossible,  to  lay  down  g«aeral  propo- 
sftlona  npott  so  eraMve  and  complex  a  aobject 
whidi  are  not  open  to  qnallflcatltm.  Applied 
to  mOi  cases  as  the  one  before  us,  tbe  lan- 
guage of  Sir  Fred  FollodE  Is  applicable: 
'TThe  substance  of  the  wnmg  Itself  Is  future 
to  act  with  due  foresight.  •  *  •  Now,  a 
reasMuble  man  can  be  guided  only  by  a  rea- 
sonable estimate  of  probabilities.  If  mm 
go  about  to  guard  tJiemselves  against  erery 
risk  to  thanselTSi  or  others  which  might  hj 
higoiloiis  ctmjectnre  he  conitidered  as  pos- 
sible, haman  affairs  could  not  be  carried  on 
at  all.  The  reasonable  man,  tlWB,  to  whose 
ideal  behavior  we  are  to  look  as  the  stuid- 
ard  of  duty,  will  neither  neglect  what  he 
can  ftwecaat  as  probable,  nor  waste  hla 
anxiety  on  events  that  are  barely  possible^ 
He  win  order  his  precautldns  by  tbe  measure 
of  what  anpears  likely  In  flie  known  course  of 
thli^  This  beinc  the  sbmdard.  It  follows 
that,  If  In  a  particular  case  (not  being  with- 
in certain  special  and  more  stringent  rules) 
tbe  harm  complained  of  la  not  such  as  a  rea- 
sonable man  In  the  defoidanf  s  place  should 
have  fOreaeeD  as  likely  to  happen,  there  Is  no 
wrong  and  no  liability."  Pollock  on  Torts, 
3%  4a  In  Drum  v.  Miller.  185  N.  a  204,  47 
S.  B.  421,  65  Ii.  R.  A.  800,  102  Am.  St  Rep. 
528,  Mr.  Justice  Walker,  in  a  well-oonsldered 
opinion,  dlsciunlns  tbe  several  phases  of  the 
question  involved  her^,  says:  "There  Is  a 
distinction  we  think  between  tbe  case  of  an 
hijuy  Inflicted  in  the  performance  of  a  law- 
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fol  act  and  one  in  which  the  act  causing  the 
Injury  is  in  Itself  unlawful,  or  la,  at  least  a 
willful  wrong.  In  tbe  latter  case  the  defend- 
nnt  Is  liable  for  any  consequence  that  may 
flow  from  his  act  as  tbe  proximate  cause  there- 
of, whether  he  conld  foresee  or  anticipate  It 
or  not ;  but,  when  the  act  Is  lawful,  the  lia- 
bility d^Kmds  not  upon  tbe  particular  cw- 
aequences,  or  result  that  may  flow  from  11; 
but  upon  tbe  ability  of  a  prudent  man,  in  the 
exerdae  of  ordinary  care,  to  foresee  that  in- 
jury or  damage  will  natnrally  or  probably 
be  tbe  result  of  his  act"  The  same  principle 
Is  well  stated  by  Mr.  Justice  Hoke,  in  Rams- 
bottom  V.  R.  R.,  188  N.  C.  SB,  fiO  8.  E.  448: 
"Tbe  plaintiff  is  required  to  show,  *  *  * 
first,  that  there  has  been  a  failure  to  exer- 
cise proper  care  in  tbe  performance  of  a 
legal  duty  which  tbe  defendant  owed  to  tbe 
plalntifh  under  the  circumstances  In  which 
they  were  placed,  •  •  •  and,  second,  that 
such  negligent  breach  of  duty  was  the  proxi- 
mate cause  of  tbe  injury,  a  cause  that  pnn 
duced  tbe  resnlt  In  continuous  sequence 
and  without  wbldi  it  would  not  have  oe- 
curred,  and  one  from  which  any  man  of  ordi- 
nary prudence  could  have  foreseen  that  such 
a  result  was  probable  under  all  the  facts 
aa  tbey  existed."  Barrows  on  Neg.  10,  quot- 
ing the  language  of  Channel!,  6.,  In  Smltb 
V.  London  &  8.  W.  Railroad.  L.  R.  6  a  F. 
21,  says:  "Where  there  la  no  direct  evidence 
of  negligence,  the  question  what  a  reasonable 
man  might  foresee  Is  of  Importance  in  con- 
sidering the  question  whether  there  Is  evi- 
dence for  the  jury  of  negligence  or  not"  He 
further  says:  "It  must  be  k^  In  mind 
that  a  breach  of  duty  la  essoitlal  to  a  recov- 
ery In  an  action  for  negligence.  Harm  maj 
result  directly  from  a  nonnegllgent  act 
There  may  be  <i»fnfmin  withont  Injuria.  A 
pwson,  in  a  careful  and  prudent  manner,  at- 
tempts to  Borate  two  dogs  which  are  flgtat 
Ing,  and  acddentelly  Injures  plaintiff.  Here 
the  defendan^a  act  was  unquestionably  the 
proximate  cause  of  tbe  Injury,  but  It  la 
equally  unquestionable  that  no  one  In  de- 
fatdanfa  position  could  have  foreeem  tbe 
possibility  of  Injury  resulting  to  any  ona 
and.  If  he  used  the  proper  degree  of  care  te 
separate  the  dog^  there  can  be  no  lliU)illty.*' 
Barrows*  12.  Many  cases  are  cited  Illustrat- 
ing the  principle,  but  as  the  author  weH 
says  it  Is  difficult  to  classify  than.  Hudson 
V.  Railroad,  at  this  term.  Is  an  Illustration 
of  the  rule,  niere  tbe  act  (tf  ''kicking  tbe 
cars"  was  negligent  and  the  defeidant  Is 
responsible  for  the  Injury  which  proximately 
flowed  from  the  n^Igent  act  although  ha 
did  not  and  could  not  have  foresen  the  par- 
ticular injury.  In  the  case  which  we  are 
considering  we  do  not  find  any  evidence,  and 
by  this  we  mean  any  fact  or  reasonable  In- 
ference to  be  drawn  from  the  facta  tending  ts 
show  that  the  conductor  could,  miAer  the  ev- 
icting conditions,  have  foreseen  that  pl^s- 
UlTa  Intestate  would  step  <m  to  tbB  flat  cac 
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Tbat  was  the  <mly  duty  whicb  be  owed  blm ; 
and,  there  being  no  breach  In  that  respect, 
hlB  honor  properly  rendered  jndsmait  of  non- 
suit Of  course,  as  Is  Illustrated  by  the  In- 
genious argument  of  plalntiCTs  counsel,  It  Is 
not  Impossible  to  speculate  or  form  conjec- 
tures raising  Inferences  remote  and  Improb- 
able that  the  conductor  may,  by  the  most  care- 
ful analytical  process,  have  suiv>ected  that 
plaintiff's  Intestate  would  st^  on  the  flat 
car.  This  Is  not  the  standard  by  which  to 
measure  bis  conduct  The  law  consists  of 
practical,  workable  rules,  based  upon  obser- 
vation and  experience,  not  scholastic  specula- 
tion. As  was  said  by  a  philosophical  writer 
upon  another  subject,  courte  must  cease  to 
be  pedantic  and  endeavor  to  be  practical. 
Ins.  Co.  r.  BaUnad.  1S8  N.  a  ^  50  8. 
E.  452. 

We  have  not  considered  the  question  of 
contributory  n^llgence  for  manifest  reason. 
Plaintiff  rdled  upon  the  case  of  Whlsen- 
hant  V.  Ralh^d.  137  N.  G.  349,  48  S.  E.  D69. 
Tbat  case  Is  distinguished  from  this  In  tbat 
there  the  train  was  approaching  and  near 
to  the  station  at  which  the  plaintiff,  with  the 
othor  hands,  usually  alighted,  and  the  en- 
gineer gave  a  sodden  Jerk  whractby  plaintiff 
was  injured.  Here  the  car  was  snne  dis- 
tance from  the  depot  and  running  at  8  or 
10  miles  an  hour.  In  Whlsenhants  Case, 
supra,  Clark,  O.  J.,  says:  "The  engineer, 
instead  of  stopping  as  usual  at  that  point 
In  response  to  a  signal  from  the  conductor, 
suddenly  pot  on  steam  which  caused  a  sud- 
den and  violent  Jerk,  which  threw  the  plain- 
tiff on  the  track,"  etc.  The  distinction  be- 
tween the  cases  Is  manifest 

The  Judgment  of  nonsuit  must  be  affirmed. 


KNOTT  et  al  v.  OAPE  FEAR  &  N.  RT.  CO. 

(Snweme  Court  of  North  Carolina.  Oct  9, 
1906.) 

1.  Railboads— Fires— Foot.  Right  of  Wat. 

Where  fire  escaped  from  a  railroad  rigat 
of  way  and  burned  plalntitTs  woods,  the  rail- 
road's neglUence  in  permitting  its  rirht  of 
way  to  remain  covered  with  inflammable  ma- 
terial was  an  act  of  negligence,  snfficlent  of  it- 
self to  cause  the  damage  and  operate  as  a 
proximate  cause  thereof ;  the  Sre  having  immedi- 
ately spread  from  the  right  of  way  to  plain- 
tiff's property  witfiout  any  Intervening  effi- 
cient or  independent  cause. 

[Ed.  Note. — For  cases  In  point  see  vol.  41, 
Cent  Dig.  Railroads,  }§  1687-1693.] 

2l  Afpbal— AoHiBSion  or  Evidbkcb— Hash- 
IA8S  Ebbob. 

Where,  In  an  action  (or  damages  to  plaln- 
tiffs  land  by  Bre  communicated  from  defend- 
ant's locomotive,  plaintiff  alleged  that  the  spark 
arrester  on  the  locomotive  was  defeclivc,  but 
also  charged  generally  that  the  fire  was  caused 
by  a  spark  emitted  from  the  locomotive  which 
ignited  the  combustible  material  negligently 
permitted  to  remain  on  defendant's  right  of  way, 
which  fire  spread  thence  to  plaintifr^s  standing 
timber,  which  was  destroyed,  and  the  proof  was 
sufficient  to  abow  that  defendant's  negligence 
in  permitting  Its  right  of  way  to  remain  in  a 
foul  condition  was  the  proximate  cause  of  the 


fire  being  communicated  to  plaintiff's  land,  the 
admission  of  evidence  that  the  spark  arrester 

and  the  fire  box  of  defendant's  locomotive  whidi 
emitted  the  fire  were  defective  was  harmless. 
8.  RaILBOADS— FiBEB— BVIOBNCE. 

In  an  actiMi  for  loss  by  fire  set  out  by 
nmrks  frmn  defudant^  locomotive  on  or  aboat 
April  4,  1904,  evidence  that  witnesses  had  seen 
sparks  flowing  from  the  amokesteck  of  the  same 
locomotive  between  February  and  April,  which 
set  fire  on  the  richt  of  way  near  where  plain- 
tiffs timber  stood,  was  aomlssIUe  bearing 
on  the  actual  condition  of  the  locomotive  and  to 
show  that  it  was  defective. 

[Ed.  Note. — For  cases  in  point,  see  v<^  41. 
Cent  Dig.  Railroads.  U  1721.  1727.] 

Appeal  from  Si^erlor  Oonr^  Wake  Oonntj; 
Oounclll,  Judgew 

Action  by  J.  B.  Knott  and  otbers  against 
tbe  Cape  Fear  &  Nortbern  Railway  Com- 
pany. From  a  Judgment  In  favor  of  plains 
tiffs,  defendant  aK>eals.  Affirmed. 

Tbe  plaintiff  alleged  that  he  owned  a 
tract  of  land  through  which  the  defendant's 
railway  ran  and  that  defendant  permitted 
its  right  of  way  to  become  foni  with  leaves, 
brush,  and  other  combustible  material,  and 
also  used  an  engine  without  a  proper  spark 
arrester  to  Its  smokestack.  The  seventh  and 
eighth  sections  of  the  complaint  read  as  fol- 
lows: "That  on  or  about  the  4th  day  of 
April.  1904,  the  said  combustible  matter, 
then  and  there  being  on  the  defendant's  said 
right  of  way,  which  said  combustible  matter 
the  defendant  had  negligently  and  carelessly 
failed  to  remove,  was  set  on  fire  by  a  spark 
emitted  from  one  of  defendant's  engines,  and 
the  fire  thereby  started  was  communicated  to 
the  lands  of  ^e  plaintiffs;  tiiat  the  fire  com- 
municated as  aforesaid  to  the  lands  of  the 
plaintiffs  spread  through  the  woods  upon  the 
lands  and  burned  over  nearly  the  whole  of 
said  land;  that  tbe  land  so  burned  over 
amounted  to  130  acres,  to  the  great  damage 
of  the  plaintiffs."  The  material  allegatioas 
of  the  complaint  were  denied  In  the  answer. 
The  plaintiff  Introduced  testimony  tending  to 
establish  the  allegations  of  bis  complaint 
and  the  defendant's  proof  tended  to  show  th« 
contrary.  Tbe  plaintiff's  counsel  on  the 
cross-examination  of  defendant's  witness  W. 
J.  Angler  asked  him  the  following  questions, 
which  were  admitted  and  the  defendant  ex- 
cepted: "When  tbe  steam  was  shut  off  and 
the  train  was  rolling  downgrade,  were  not 
sparks  shaken  frequently  out  of  the  fire  box? 
Ans.  Yes;  but  when  they  fall  out  of  the  Are 
box  they  fall  Into  the  ash  pan.  Q.  When 
they  fall  out  of  the  ash  pan  where  do  they 
fall?  Ans.  I  do  not  know."  A  witness  for 
tbe  plaintiffs,  J.  W.  Adcock,  was  permitted  to 
testify  that  sparks  could  be  seen  coming 
from  the  engine  In  question  every  night  be- 
tween February  15,  and  April  15,  1904.  and 
that  It  set  the  right  of  way  "along  there" 
on  fire,  and  another  of  the  plaintiffs'  wit- 
nesses, D.  H.  Fuquay,  testified  that  he  had 
taken  notice  of  the  engine;  that  'In  tbe  day- 
time you  could  seldom  see  any  sparks  or 
fire;  bat  occasionally  you  conld  see  Are  at 
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Qlght  flowing  from  the  Bmokeatack  and  fall- 
ing from  the  asb  pan."  All  of  tfaia  teatl- 
moDT  was  duly  objected  to  by  the  deCandant 
The  defendant  did  not  ask  for  any  apedal 
inatrnctlona.  Tbe  court  ttaua  charged  the 
jury  upon  the  first  issue:  "The  negligence 
charged  in  tbe  complaint  la  that  the  defend- 
ant permitted  tta  right  of  way  to  become 
fool  by  tbe  accnmulatlon  of  inflammable  mat- 
ter upon  It,  and  that.  Its  engine  was  not 
equipped  with  the  proper  kind  of  spark  ar- 
rester, and  that  by  reason  of  the  condition 
of  the  right  of  way  and  engine  a  spark  was 
emitted  from  the  engine  of  defendant,  No. 
99,  and  came  in  contact  with  the  matter  on 
tbe  right  of  way,  and  In  this  manner  set  ont 
the  fire  that  bnmed  plalntlfiTs  woods '  and 
land.  The  plalntUTs  baring  alleged  that  de- 
fnulant  n^Ilgently  burned  their  property 
and  pointed  ont  in  the  complaint  the  negli- 
gence charged,  before  tbe  plalntltts  are  en- 
titled to  bare  thia  issue  answered  'Yea,*  they 
must  satisfy  yon  by  the  greater  weight  of 
eridence  that  the  defendant  so  negligently 
bnmed  their  property."  There  was  no  ex- 
ception to  the  charge.  The  Issues  with  tbe 
answers  thereto  were  as  follows:  "(1)  Was 
plaintUTs*  property  bnmed  by  the  negligence 
of  the  defendant  aa  alleged  in  the  complaint? 
Ans.  Yea.  (2)  What  damage.  If  any,  are 
plaintiffs  entitled  to  recover?  Ana.  |60a" 
Judgment  was  entered  vpon  the  verdict,  and 
die  defendant  appealed. 

H.  B.  Norris,  for  appellant  Graham  ft 
Derln  and  Argo  ft  Shaffer,  for  aiv^leea. 

WALKBR,  J.  (after  stating  the  case).  The 
ixmtentlon  of  the  defent^t  based  npon  the 
testimony  of  the  witness  W.  3.  Angler,  which 
was  admitted  by  the  court  over  defendant's 
objection.  Is  that  tbe  plalntift  In  his  com- 
plaint all^ea  as  the  only  acta  of  negligence 
on  tbe  part  of  the  defendant  that  tbe  right 
of  way  was  foul  and  the  spark  arrester  at- 
tached to  the  smokestack  was  defective,  and, 
there  being  no  allegation  In  r^rd  to  the 
flre  box,  any  evidence  as  to  a  defect  in  that 
was  irrelevant  and  prejudicial.  It  does  not 
appear  to  us  after  a  careful  reading  of  the 
complaint,  and  giving  It  that  liberal  con- 
struction with  a  view  to  sutratantial  Justice 
between  the  parties  which  is  required  by  the 
law  (Revlsal  of  1905,  §  495),  that  the  plain- 
tiff has  thus  restricted  himself  to  proof  only 
of  tbe  defect  In  the  spark  arrester  and  tbe 
bad  condition  of  the  right  of  way.  It  la 
trae  he  alleges  ibat  the  spark  arrester  was 
defective,  but  In  tbe  seventh  section  of  the 
complaint  he  states  generally  that  the  flre 
was  caused  by  a  spark  emitted  from  the 
engine  which  Ignited  tbe  combustible  materi- 
al on  the  right  of  way,  and  thence  spread  to 
his  standing  timber,  which  was  destroyed. 
But  can  It  make  any  difference  In  the  legal 
aq)ect  of  the  case  whether  the  spark  or  llvo 
coal  came  from  tbe  smokestack  or  the  flre 
bcKc,  even  aasamlng  them  to  have  been  in  the 


best  condition,  If  eventually  It  teil  upon  tbe 
fool  right  of  way  and  produced  the  oim- 
flagratim?  We  think  not,  because  the  p^ 
mlttlnf  Its  right  of  way  to  remain  In  a  dan- 
gerous condition  was  an  act  of  negligence^ 
■afflclent  of  itself  to  cause  tbe  damage  and 
necessarily  proximate  to  It  if  the  flre  Im- 
mediately and  without  any  Intervening,  ef- 
ficient and  lnd^;>endent  canae  spread  to  the 
plaintiff's  woods.  AycoA  t.  Bailroiad,  89  N. 
a  821 ;  Phillips  T.  Railroad,  138  N.  O.  12, 
60  8.  B.  462;  Rallnad  v.  Kellogg.  M  U.  & 
469,  24  L.  Ed.  206.  If  one  does  an  act  taw- 
fnl  with  r«apect  to  ti»  complaining  party, 
and  does  It  In  a  proper  way,  «URdiig 
loss.  If  then  is  any.  Is  not  In  tiie  legal  soue 
an  injniy,  but  duinnm  absane  Injuria.  If 
tbe  act  Is  mUawfol  or  la  done  In  an  unlawful 
manner,  it  Is  an  actionable  wrmg,  and,  of' 
coarse,  U  It  Is  done  neg^lgently^-or,  In  Oftber 
wor^  If  in  doing  it  he  falls  to  exercise  tlie 
foreelgU  ct  a  man  of  ordinary  prudence  and 
by  reason  thereof  does  not  see  that  some 
damage  will  follow,  when  otberwlae  be  would 
have  discovered  It— tbe  wrongdoer  Is  liable 
for  the  damage  wblcb  prozlmatdy  results. 
Dram  v.  Miller,  18S  N.  a  201^  47  S.  B.  421, 
6S  L.  B.  A.  800,  102  Am.  8t  Bep.  B28;  JoneS 
V.  Ballroad,  OS  S.  B.  147,  and  Hudson  v. 
Ballroadt  66  &  B.  108,  at  this  term.  The 
quality  or  particular  cbaracter  of  tbe  act  of 
n^Ugence  ts  Immaterial,  so  ^t  It  is  suf- 
fldent  to  prodnoe  tbe  Injury.  Tbe  Judge,  af- 
ter reciting  substantially  tbe  allegation  of 
the  complaint  charged  the  Jury  in  this  case 
that  before  they  could  bring  In  a  verdict  fOr 
tbe  plaintiff  they  must  find  that  tbe  defend- 
ant ctnnmttted  tbe  very  acts  of  negligence 
so  set  forth  by  blm ;  that  le>  that  tbe  qiark 
arrester  was  defective  and  tbe  right  ot  way 
foul  and  that  by  reason  of  the  defect  In  the 
spark  arrester  a  spark  was  emitted  from  tbe 
engine  and  fell  on  the  right  of  way  where 
It  ignited  the  Inflammable  material  there 
lying,  and  caused  the  destruction  of  tbe 
plaintiffs*  property.  So  that  the  Jury  must 
have  found  that  the  spark  arrester  was  de- 
fective and  the  right  of  way  was  foul,  as 
they  gave  the  plaintiff  their  verdict  By 
the  charge  the  testimony  as  to  the  flre  box 
and  ash  pan  was  virtually  taken  from  the 
Jury.  There  were  two  acts  of  carelessness 
specified  by  tbe  plaintiff  In  one  part  of  his 
complaint,  namely,  having  a  defective  spark 
arrester  and  keeping  a  foul  right  of  way, 
but  when  be  came  to  allege  in  another  part 
the  negligence  that  caused  the  injury  be 
departed  from  this  speelflc  allegation  and 
charged  generally  that  tbe  spark  fell  from 
tbe  engine,  without  describing  the  particular 
place  from  which  It  was  emitted,  and  that 
by  reason  thereof  the  flre  was  started  on  tbe 
right  of  way. 

In  no  view  of  the  matter  Is  It  material  to 
inquire  bow  It  happened  to  fall  from  the 
engine,  so  that  It  lighted  on  tbe  right  of  way. 
which  was  In  bad  condition  and  caused  ttie 
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fire.  Simpson  t.  Lumber  Co.,  183  N.  C  95, 
45  S.  E.  469 ;  Troxler  t.  Ballroad,  74  N.  a 
877 ;  Wise  v.  Railroad.  85  Mo.  17&  It  does 
not  necessarily  require  two  acts  of  negligence 
to  make  a  wrong.  The  jury  most  bave 
found,  as  we  hare  already  said,  that  the 
right  of  way  was  foal,  for  there  was  no  al- 
legation that  the  spark  fell  outside  of  It,  but 
on  It,  and  if  they  followed  his  honor's  charge, 
and  It  must  be  assumed  that  they  did,  we  are 
bound  to  conclude  that  they  so  found,  as 
the  foulness  of  the  right  of  way  was  one 
of  the  Integral  elements  of  the  negligence 
charged  In  the  complaint,  and  they  were  clear- 
ly Instructed,  as  has  been  shown,  that  unless 
tbey  found  the  facts  to  be  as  therein  alleged 
tbey  should  return  a  verdict  for  the  defend- 
ant. Having  found  this  act  of  negligence,  It 
was  anfflclent  to  sustain  the  verdict,  and  any 
error  as  to  the  fire  box  and  ash  pan,  If  there 
be  any,  was,  of  course,  harmless. 

The  view  we  have  taken  is  fully  supported, 
we  think,  by  the  recent  decision  of  this  court 
In  Williams  v.  Railroad.  140  N.  C.  623.  53 
8.  B.  448,  where  tbe  Chief  Justice,  with  great 
cleameBB,  mmmarlzes  tbe  law  of  n^llgence 
bearing  upon  cases  of  the  class  to  which 
this  belongs.  We  said  In  Slmpscm  v.  Lum- 
ber Co..  supra:  "It  can  make  no  difference 
with  respect  to  the  plalntifTs  right  to  recover 
whether  the  burning  [of  plalntifTs*  timber] 
was  caused  by  a  defective  engine  or  by  setr 
ting  on  fire  combustible  material  carelessly 
left  by  defendant  on  Its  right  of  way."  See, 
also.  Craft  v.  Timber  Co.,  132  N.  0.  151.  48 
8.  B.  597.  In  which  the  question  of  the  liabil- 
ity of  a  railroad  or  a  It^glng-road  for  fires 
started  on  its  right  of  way  by  its  engines 
ia  considered.  The  decisions  In  other  juris- 
dictions seem  to  be  in  perfect  accord  with 
our  own  on  this  question.  8  Wood  on  Rall- 
waya  (Bd.  1804)  |  829;  Baldwin,  Am.  Rail- 
road Lav.  440;  Ballroad  v.  Salmon,  89  N. 
J.  Law,  299,  23  Am.  Rep.  214  ;  Railroad  v. 
Rogers,  62  IlL  34«;  Longabaugh  v.  Railroad, 
9  Nev.  271;  Salmon  v.  Railroad,  88  N.  J. 
Law.  20  Am.  Rep.  356.  In  Baldwhi,  Am. 
B.  Law,  p.  441,  it  is  said:  "To  support  the 
action  hi  0me  cases  for  burning  property. 
It  la  not  necessary  to  show  that  there  was 
negligence  in  letting  tbe  oiglne  scatter 
eparks.  It  la  Inevitable  that  stune  sparks 
should  sacape.  Tbe  actionable  negligence  is 
that,  notwithstanding  this,  the  company  left 
material  on  its  premises  upou  which  such 
sparks  would  naturally  fall,  and  wbich  th^ 
would  naturally  set  ablase."  A  typical  case 
upon  this  subject  Is  that  of  Ballroad  v.  Med- 
ley, 76  Va.  499.  40  Am.  Bep.  784^  where 
Staples,  says  for  the  court:  "A  railway 
company  may  be  supplied  with  the  best  en* 
glnes  and  the  most  approved  apparatus  for 
pieventlnff  the  ttniission  of  sparks  and  oper- 
ated by  tbe  most  skillfn^  oigineers.  It  may 
do  all  that  skill  and  adflnce  can  mi^t  in 
the  manajEsmsnt  of  Ita  locomotives  and  atlll 
it  may  be  guilty  of  gross  n^Ilgence  In  altow- 
Ing  the  accumulation  of  dangerous  oombua* 


tible  matter  along  Its  track,  easily  to  be  Ignltr 
ed  by  its  furnaces,  and  thence  communicated 
to  the  property  of  adjacent  proprietors. 
Conceding  that  a  railroad  company  Is  relieved 
of  all  responsibility  for  fires  unavoidably 
caused  by  Its  locomotives,  It  does  not  follow 
it  Is  exempt  from  liability  for  such  as  are 
the  result  of  Its  negligence  or  mismanage- 
ment The  removal  of  Inflammable  matter 
from  the  line  of  the  railroad  track  la  quite 
as  much  a  means  of  preventing  fires  to  ad- 
joining lands  as  the  employment  of  tbe  most 
Improved  and  best  constructed  machinery.** 
It  all  comes  to  this :  That  whether  the  spark 
arrester  or  the  fire  box  was  defective  or  not; 
if  a  spark  was  emitted  from  the  engine  and 
kindled  the  fire  on  defendant's  right  of  way 
because  It  was  foul,  it  is  liable  to  the  plain- 
tiff for  the  loss  of  his  timber  caused  thereby* 
and,  that  fact  having  evidently  been  fonnd 
by  the  jury,  all  evidence  as  to  the  dtfective- 
noB  of  the  fire  box  or  as  to  live  coals  drop- 
ping therefrom,  and  even  that  as  to  the  wptaJc 
arrester,  was  Irrelerant  and  harmless. 

The  testimony  at  tbe  wltnessea  Adoock 
and  Fnquay  was  clearly  competent,  and  there 
can  be  no  doubt  that  It  was  retennt  to  the 
Issue  being  tried.  That  tbe^  had  seei  the 
same  engine  which  caused  tbe  fire  when 
plaintlfTs  timber  was  burned  as  It  passed 
and  repassed,  and  tiiat  sparks  were  flowing 
from  the  smokestack,  and  that  between  Feb- 
ruary and  Ainll,  as  stated  by  one  of  tiie 
witnesses,  "It  set  Are  on  the  right  of  way** 
near  where  tbe  timber  stood,  must  be  simia 
evidence  bearing  upon  the  actual  condition 
of  the  engine  and  showing  that  It  was  defec- 
tive In  some  way.  But  the  veir  question 
has  been  recently  decided  by  this  court  and 
such  evidence  held  to  be  relevant  Johnson 
V.  Railroad,  140  N.  G.  581,  63  S.  B.  362.  It 
is  therefore  useless  to  prosecute  the  Inquiry 
any  further.  The  case  of  Ice  Co.  v.  Railroad, 
126  N.  C.  797,  88  8.  B.  279,  Instead  of  being 
an  authority  against  the  admissibility  of  the 
testimony,  by  tbe  plainest  Implication  decides 
It  to  be  competent  and  relevant  But  as 
was  the  case  with  the  other  evidence  to  which 
the  d^endant  objected,  the  questions  put  to 
the  witnesses  Adcock  and  Fnquay  were  im- 
material, and  the  answers  thereto  did  no 
barm,  as  It  made  no  difference  whether  the 
engine  was  defective  or  not;  the  bad  condi- 
tion of  the  right  of  way,  which  fact  was 
manifestly  found  by  the  jury,  being  folly 
sufficient  to  sustain  their  verdict 

We  find  no  error  in  the  trial  of  ttila  case. 

No  error. 


DU  B08E)  V.  OLADDHM. 
(Supreme  Court  of  South  Carolina.  Aug.  18,. 

1.  Adhinibtbatobb— Rxcovm  (W  Abskts— 

EVIDENOI. 

In  an  action  by  the  personal  reprsssnta- 
ttvB  of  a  wife  agaiDflt  a  voiae*  of  hsr  husband's 
heir  at  law  to  recover  personal  proper^  eo  the 
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srotmd  that  the  husband  wu  the  agent  of  the 
ffife,  a  oonauit  held  properly  granted. 
2.  HVSBAUD   AND  Wxrti—AaBHCT— PaUUUP- 
nONB. 

Thoagh  the  hosbancl  may  be  presumed  to 
be  an  ageot  of  hia  wife  from  the  fact  that  be 
took  charge  of  her  property,  there  la  no  pre- 
■tomptioo  that  in  buying  otbei  property  of  like 
tana  he  acted  as  her  aguit. 

[Ed.  Note. — For  caaei  In  point,  eee  toL  26, 
Cent.  Die.  Husband  and  Wife,  S  525.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  Conntr ;  Frank  B.  UaiTi  Special 
Judge. 

Action  by  Sarah  F.  Du  Hose,  Administra- 
trix of  Susan  C.  KeU,  against  William  A. 
Gladdok.  From  an  order  granting  a  non- 
suit, plaintiff  appeals.  Affirmed. 

Balcott  P.  Qreen  and  Henry  McLure,  for 
q»pellanC  J.  H.  Marten.  Glenn  &  McFadden, 
and  Caldwell  ft  Quitnn,  for  respcmdent 

GARY,  A.  3.  This  Is  an  action  In  claim  and 
delirery,  to  recover  the  possession  of  five 
mules,  one  itortable  steam  engine,  two  cot- 
ton planters,  and  farming  implements  of  tbe 
alleged  value  in  the  aggregate  of  $715.  At 
the  close  of  the  plaintiff's  testimony,  tbe  de- 
fendant made  a  motion  for  a  nonsuit,  which 
was  granted,  on  the  ground  that  there  was 
DO  testimony  tending  to  show  that  the  plain- 
tiff's Intestate  was  the  owner  of  the  property 
described  In  the  complaint 

1.  While  there  are  several  exceptions,  they 
present,  practically,  but  tbe  single  question 
whether  there  was  error  on  the  part  of  his 
honor,  the  presidii^  jndge,  in  granting  the 
noDsnlt  on  the  ground  Just  mentioned.  There 
was  testimony  to  the  effect  that  Mrs.  Jane 
Hemphill,  the  mother  of  plaintiff's  intestate, 
departed  this  life  In  1861,  leaving  a  will, 
wh«reby  she  advised  and  bequeathed  to  ber 
said  daughter  (then  tbe  wife  of  Dr.  Wade 
Douglass,  who  died  during  the  war),  one- 
third  of  all  her  real  and  personal  estate, 
which  was  not  to  be  subject  to  the  debts, 
contracts,  or  control  of  her  then  living  or 
any  future  husband.  Shortly  after  tbe  death 
of  Mrs.  Jane  Hemphill,  Mrs.  Wade  Douglass 
entered  Into  possession  of  the  lands  devised 
to  her,  and  also  tool^  poraession  of  the  per- 
sonal property  used  for  farming  purposes  on 
Bald  lands.  In  1864,  Ulss  Mary  K.  Hemphill 
(a  sister  of  Mrs.  Douglass)  died,  leaving  a 
will,  which  she  disposed  of  ber  real  and 
personal  property.  Under  tbe  provisions  of 
her  will,  Mrs.  Douglass  took  possession  of 
the  two  plantations  known  as  the  "Home 
Ptace"  and  the  "Hocky  Creek  Place."  In 
1866,  Mrs.  Douglass  became  the  wife  of  B. 
E.  Kell,  who  took  charge  of  tbe  lands  In  her 
possession,  t(«etber  with  the  stock  and  farm- 
ing Implements  thereon.  In  1873,  an  action 
to  marshal  the  assets  of  Mln6  Mary  E'.  Hemp- 
hill's estate  was  commenced  by  her  executor 
against  Mrs.  Siuan  C.  Kell  and  her  husband, 
B.  B.  Kell.  The  latter  filed  an  answer.  In 
which  he  all^^  that  be  was  the  owner  of 
tbe  work  animals,  cattle,  and  farming  Impl^ 


ments  on  said  plantations.  There  does  not 
seem  to  have  been  any  spedflc  adjudication 
of  this  claim,  but  there  was  a  report  by  a 
^eree.  in  which  it  was  stated  that  Mrs. 
Kell  was  then  (1878)  "in  possession  of  tbe 
personal  property  on  said  plantation,  except 
the  mules,  horses,  cattle,  and  other  personal 
proper^,  lost  or  destroyed  by  the  casualties 
of  war,  daring  tbe  winter  of  1865."  This 
report  was  confirmed  and  made  the  Judgment 
of  tbe  court  Under  and  by  virtue  of  the 
order  of  the  court  In  said  action,  the  two- 
plantations  known  as  the  "Hcnne  Place"  snd 
the  "Rocky  Creek  Place"  were  sold,  and 
Mrs.  Kell  became  tbe  pnrcbaser  thereof. 
B.  B.  Kell  died  in  August,  1002,  and  at  the 
time  of  bis  death  was  In  charge  of  the  plan- 
tation known  as  tbe  "Home  Place,"  and 
also  in  possession  of  tbe  property  described 
In  the  complaint  claiming  It  as  his  own. 
After  his  death  his  nephew,  Dr.  B.  E.  Kell, 
took  charge  of  the  place  and  property  in  ques- 
tion. Tbe  defendant  came  Into  possession 
of  tbe  property  In  dispute  under  claim  of 
right  from  Dr.  B.  E.  Kell.  Mrs.  Kelt  died  In 
December,  1002,  but  did  not  live  on  said 
plantation  after  tbe  death  of  her  husband. 
From  time  to  time,  B.  E.  Kell  bought  other 
stock  and  farming  Implements,  some  of  which 
were  used  In  the  cultivation  of  said  lands, 
as  necessity  required.  In  fact,  be  boi^t, 
sold,  and  raised  stock  to  a  considerable  ex- 
tent for  his  own  profit,  and  at  times  became 
surety  for  his  tenants  when  they  bought  stock 
with  which  to  work  the  said  lands.  There 
was  no  testimony  that  tbe  mules  described 
In  tbe  complaint  were  tbe  offspring  of  the 
animals  owned  by  Mrs.  Kell,  nor  that  tbe 
machinery  or  fanning  Implements  were  at 
any  time  ber  property.  It  cannot  be  presum- 
ed that  the  property  described  In  the  con^ 
plaint,  and  that  on  the  premises  when  B.  E. 
Kell  first  took  possessiim  thereof,  was  the 
same,  because,  In  tbe  first  place,  such  pre- 
sumption would  be  agaiust  the  laws  of  nature 
and  tbe  usual  course  of  events,  and,  In  the 
second  place,  the  testimony  shows  that  other 
animals,  etc.,  were  purchased  by  him  during 
the  time  he  was  In  possession,  to  replenish 
those  that  had  been  consumed  In  tbe  use,  and 
that  daring  tlie  years  in  which  the  lands  were 
'  rented  to  tenants  they  owned  tbe  stodc  used 
in  farming. 

2.  The  main  proposition  upon  which  the 
appellant  seems  to  rely  is  that  B.  B.  Kell  was 
the  agent  of  his  wife,  and  that  as  such  he 
bov^ht  the  stock,  etc.,  ueeeesary  to  replenish 
that  which  bad  been  consumed  In  the  nse. 
There  was  no  direct  testimony  that  be  was 
her  agent  nor  are  we  able  to  discover  any 
facts  from  which  It  could  be  legally  presum- 
ed tbat  be  was  acting  as  such,  whm  he  made 
the  purchases  from  time  to  time.  Bnt,  even 
If  there  was  a  presumption  of  agency  In  the 
first  instance  In  taking  cbai^  of  her  prop- 
erty, It  could  not  be  presumed  that  be  acted 
as  her  agent  In  buying  other  property,  for 
this  would  be  to  presume  upon  a  presumption. 
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In  22  Bnc.  of  Law,  1236.  It  Is  said:  "A 
presumption  can  arise  only  from  facts  actnal- 
ly  proven  by  direct  evidence;  one  preenmp- 
tlon  cannot  form  tbe  basis  for  a  second  pre- 
sumption." The  reason  for  the  rule  Is  tbos 
stated  In  the  note  on  said  page:  "To  hold 
that  the  fact  presumed  becomes  an  establish- 
ed fact,  for  the  purpose  of  serving  as  a  base 
for  a  farther  preemnptlon,  'woold  be  to  spin 
ont  the  chain  of  presomptlons  Into  the  re- 
gions of  the  barest  conjectnre.'  Die!  v.  Mis- 
souri Pac.  R.  Co.,  87  Mo.  App.  4E^" 

It  is  tbe  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afllrmed. 


TUCKER  7.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.  Aac.  16, 
1006.) 

1.  APPEAX—EXCBPTIONS— SUFJnCIBNOT. 

An  exception  setting  fcvth  mere^  an  ex- 
tract from  the  cha^,  without  Bpeciqring  the 
error,  is  insufficient. 

[Ed.  Note. — For  cases  in  point  see  vol  2, 
Cent  Dig.  Appeal  and  ISrror,  |  1621.] 

SL  8aui>--Habicije8B  Bbbob. 

ThoDgh  an  instraction  as  to  the  measure 
of  damages  is  erroneous*  the  error  la  harmleBS 
where  the  iory  find  tor  defendant 

[Ed.  Not& — ^For  cases  in  point,  see  voL  8. 
Oent  Dig.  Appeal  and  Error.  H  4228J 

3.  DAUAQBS— PURITITB  DAlCAOBfl. 

Aq  instruction  that  to  warrant  ptmitlve 
damages.  In  an  action  fOr  personal  injuries  for 
failure  to  transport  a  passenger,  thoe  most 
be  willfnlneas,  wantonnesa,  recUessness,  and 
an  utter  disr^rd  of  the  rights  of  othen.  Is 
not  erroneous. 

App«tl  from  Conunon  Pleas  Circuit  Court 
of  Charleston  Conn^;  Memmlnger,  Judge. 

Action  by  Robert  P.  Tucker  against  the 
Sputliem  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

The  following  are  plaintiff's  exceptions: 
"First  exception.  Upon  the  plaintiff  be- 
ing asked  on  direct  examination  the  follow- 
ing question,  the  presiding  Judge  erred  In 
ruling  and  holding:  'But  I  do  bold  that 
the  plaintiff  cannot  go  and  prove  tbe  value 
of  those  business  engagements.'  'Q.  What 
was  the  effect  of  that  delay  in  reaching 
Oalnesvllle  upon  your  business  engagements 
that  you  had  In  Gainesville  that  afternoon?* 
Objected  to  as  Incompetent,  as  what  went 
on  after  his  arrival  at  destination  is  not  the 
proximate  and  natural  consequence  of  the 
delay,  and  cannot  be  estimated  by  the  Jury 
In  considering  damages  in  this  case.  The 
Court:  'As  I  understand,  the  object  of  the 
testimony  is  not  to  prove  any  remote  or 
speculative  damages,  or  loss,  that  may  have 
arisen  by  reason  of  the  failure  to  meet  tliese 
engagements,  but  simply  to  establish  the  al- 
legation of  tbe  complaint  But  I  do  hold 
that  plaintiff  cannot  go  on  and  prove  the 
value  of  those  business  engagements.' 

"Second  exception.  The  presiding  Judge 
erred  in  ruling  and  holding,  as  follows, 
during  tbe  direct  examination  of  the  plain- 


tiff, Robert  P.  Tucker:  'Q.  What  were  your 
hotel  bills?  A.  They  were  mHninal,  about 
f8  a  day.  Objected  to  and  motion  to  strlkd 
out  by  counsel  tar  defense,  except  as  It  may 
refer  to  hotel  bills  in  transit,  la  the  ground 
that  SQch  damages  are  remote  and  specu- 
lative, and  not  the  natural  and  proximate 
results  of  the  contract  of  carriage.  The 
Court:  That  objection  should  be  sustained. 
Tliat  is  my  understanding  of  the  law,  that 
hotel  bills  should  be  confined  to  loss  which 
occurred  in  transit' 

"Third  exertion.  The  presiding  Judge 
erred  In  refusing  to  charge  the  ninth  request 
of  the  plaintiff  In  tbe  words  as  prayed,  to 
wit:  '(ft)  The  Jury  is  further  instmcted  that 
a  railway  company  Is  liable  in  compensatory 
damages  tor  a  breach  of  its  contract  of  car- 
riage made  with  a  passengo-,  for  any  low 
directly  resulting  to  the  passenger,  such  aa 
the  value  of  the  time  thereby  lost  to  the 
passenger  and  expenses  necessarily  Incurred 
thereby.*  And  in  modifying  the  same  by 
adding  thereto  the  words:  'Up  to  bis  arrival 
at  the  destination,  or  whldi  could  have  been 
reasonably  anticipated  by  the  parties  wboi 
the  contract  was  entered  into.* 

"Fourth  exception.  The  presiding  Judge 
erred  in  charging  the  Jury  the  fourtb  request 
of  the  defendant,  aa  modified  by  him.  as 
follows:  'That  If  the  Jury  find  from  the  evi- 
dence that  the  defendant  company  was  negli- 
gent In  not  transporting  the  plaintiff  to  des- 
tination with  promptness,  under  the  plead- 
ings In  this  case,  and  under  tiie  charge  of 
n^llgence,  they  can  only  find  for  the  plaintiff 
such  compoisatory  damages  which  may 
fairly  and  reasonably  be  considered  as 
naturally  arising  from  the  violation  of  their 
duty  to  carry  the  plaintiff  according  to  the 
usual  couree  of  things,  and  not  damages 
which  arise  from  circumstances  peculiar  to 
this  case,  unless  they  find  willful  and  wanton 
negligence,  as  elsewhere  explained.* 

"Fifth  exception.  The  presiding  Judge 
erred  In  diarglng  defendant's  fifth  request, 
as  follows:  'That  If  the  Jury  find  from  the 
evidence  that  the  defendant  company  la 
liable  for  damages  under  the  charge  of  negli- 
gence, they  cannot  find  damages  against  the 
defmdant  to  compensate  him  for  the  break- 
ing of  his  business  engagements,  if  any.  nor 
for  the  delay  in  his  business  after  his  arrival 
at  destination;  but  plaintiff  would  be  enti- 
tled to  be  compensated  for  any  expenses  In- 
curred reasonably  during  the  time  of  his  de- 
lay before  arrival  at  destination.  In  case  tbe 
Jury  find  that  such  delay  occurred  through 
tbe  negligence  of  the  defendant' 

"Sixth  exception.  The  presiding  Judge 
erred  in  charging  tbe  Jury  as  follows:  'A 
common  carrier  owes  a  duty  to  the  public, 
and  the  negligent  violation  of  that  duty  Is 
such  an  act  as  will  Imply  damages.  But 
In  such  a  case,  unless  there  is  proof  of  some 
BtU)stantlal  damage,  you  can  only  give  nomi- 
nal damages;  that  la,  a  trifling  sum,  and 
swarded  wbm  a  brea^  of  duty  or  sn  in- 
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mction  ct  tbtt  plalntUTi  rlKbt  la  shown,  bvt 
no  serlom  loas  Is  prored  to  bMVQ  been  nu- 
talned,  ctven  bj  a  inry,  not  to  compensate 
for  the  wrong,  bnt  to  maintain  the  right,  be- 
cause for  evei7  Tiolatton,  Inraalon,  or  In- 
fringement of  A  legal  right  tbe  law  loqiUea 
damage.' 

"Seveotb  exception.  The  presiding  judge 
erred  In  charging  tlie  Jury  as  followa:  "When 
iubstantial  damage  is  not  shown,  It  implies 
the  smallest  amount  ot  damages;  but  still 
an  amonnt  sofllctent  for  the  maintenance  ot 
the  actton.' 

"Eighth  exception.  Presiding  jndge  erred 
In  ctarglng  the  Joir  as  follows:  '80.  in  this 
case.  If  you  come  to  the  conclusion  that  de- 
fendant is  liable,  you  are  not  to  consider  any 
damages  you  might  think  the  plaintiff  sus- 
tained by  missing  any  engagement,  because 
that  was  ruled  out;  unless  you  find  willful, 
wanton,  and  reckless  conduct  on  the  part  of 
the  defendant,  in  which  esse  you  might  con- 
alder  it.  If  it  has  been  proved  as  an  element 
of  the  mental  suffering  of  the  plaintiff.  It 
any  has  been  proved,  on  the  line  of  punitive 
damages.' 

"Nlatb  exception.  The  presiding  Judge 
erred  In  charging  the  Jury  as  follows:  *If 
yoQ  come  to  the  conclusion  the  defendant  Is 
liable,  you  consider  first  what  damages  to 
give  him,  and  then  you  say:  Is  there  any 
proof  of  any  substantial  damages,  any  ex- 
pense, or  direct  loss  he  has  been  put  to  by 
the  delay  In  bis  transportation  up  to  the  time 
of  his  arrival  at  his  destination,  from  the 
facts  of  the  case?  It  so,  you  can  give  that; 
but  if  there  are  no  tacts  to  show  any  actual 
damages  suffered,  then  yon  can  give  only 
nominal  damages.' 

"Tenth  exception.  The  presiding  Judge 
erred  in  charging  the  Jury  as  follows:  There 
must  be  willfulness,  wantonness,  recklees- 
nees,  and  utter  disregard  of  the  rights  of 
the  other  person  before  the  party  that  lofllcted 
the  Injuries  can  suffer  damages  at  the  hands 
of  a  Jury  by  way  of  punishment,  to  deter 
him  and  others  in  the  future.'  '* 

Bryan  A  Bryan,  for  appellant  B.  L.  Ab- 
uey  and  Joseph  W.  Barnwell,  tor  reQ>ondent 

GAfiY,  A.  J,  This  is  an  action  to  recover 
damages,  alleged  to  have  been  sustained  by 
the  plslntlff,  through  the  negligence  and  in- 
tentional wrong  of  the  defendant  in  fall- 
ing to  carry  bim  to  his  destination,  In  ac- 
cordance with  Its  published  schedules.  The 
complaint  alleges  that  on  the  IStb  of  Feb- 
ruary, 1901,  the  plaintiff,  having  Important 
business  in  the  dtj  of  Oalnesville,  Ga.,  made 
a  business  engagement  therefor,  on  the  16th 
of  said  month,  at  3  o'clock  p.  m.,  relying  upon 
a  contract  with  the  defendant  to  transport 
bim  from  Charleston  to  QalnesvIUe,  accord- 
ing to  the  published  schedules  of  the  defend- 
ant That,  before  purdkaslng  his  ticket,  be 
biqnlred  ot  defendant's  agent  whether  said 
schedules  were  correct,  and  was  informed 
that  they  were  tbea  ot  force.  Tbat  accords 


Ing  to  the  published  schedule,  train  Mo.  15 
would  leave  Charleston  at  3:20  a.  m.  daily, 
and  passing  through  Columbia,  ^artanburg, 
and  OreenvlUe,  would  arrive  at  Atlanta  at 
8:15  p.  m.,  and  at  Oalnesville  at  2:43  p.  m. 
That  the  defendant  well  knowing  the  plain- 
tiff's business  engagements  and  their  import- 
ance, negligently  and  willfully  tailed  and  re- 
fused to  carry  him  to  bU  destination  prompt- 
ly, and  according  to  the  published  schedules, 
whweby  be  was  delayed  In  reaching  Gaines- 
ville until  the  night  of  the  16tb  ot  February ; 
his  business  engagements  were  broken;  he 
was  delayed  In  his  business  three  days  and 
lost  three  days  from  his  bnstnees;  and  was 
put  to  the  further  expense  ot  hotel  bills — 
to  his  damage  in  the  aggr^te  of  $2,000. 
The  defendant  denied  all  ttae  allegations  of 
the  complaint  The  Jury  rendered  a  verdict 
In  favor  of  the  defendant  and  the  plaintiff 
appealed  npon  exceptions  which  will  be  set 
out  in  the  reiwrt  of  the  case. 

1.  Several  of  the  exceptions  are  obnoxious 
to  the  objectton  that  they  merely  contoin  ex- 
cerpts from  the  charge,  without  apecifying  the 
particulars  in  which  they  are  erroneous. 
But,  waiving  this  objection,  ume  ot  the  ex- 
ceptions can  be  sustained. 

2.  The  first  nhie  exceptions  relate  to  the 
measure  ot  damages,  and,  conceding  that 
his  honor,  the  presiding  Judge,  erred  In  his 
atotement  ot  tbe  rule,  nevertheless  sudi  error 
was  not  prejudicial.  The  vradlct  being  in 
favor  ot  the  defendant  shows  that  the  Jury 
found  as  a  fact  that  tbe  defendant  was  not 
guilty  of  negligence  or  Intentional  wrong, 
because  there  was,  not  only  undisputed  tes- 
timony ot  the  fact  that  tbe  plaintiff  suffered 
damage,  but  tmder  the  charge  of  tbe  presid- 
ing Judge,  the  Jury  would  have  been  compel- 
led to  render  a  vordlct  tax  favor  of  the  plain- 
tiff, at  least  for  nominal  damages,  if  they 
had  found  that  there  was  either  negligence  cv 
willfulness.  When  the  plaintiff  was  on  tbe 
stand,  he  was  asked:  "Q.  What  Is  the  value 
of  your  time  as  a  busings  man,  independ- 
ent of  profits— value  day  by  day?  A.  If  I 
had  to  put  value  on  it,  I  would  say  $50  a 
day.  Q.  What  were  your  hotel  bills?  A. 
Tbey  were  nominal — about  $3  a  day."  Tbe 
hotel  bills  were,  however,  only  allowed  to 
be  Introduced  In  evidence  tor  the  purpose 
of  showing  expenditures  made  In  transit 
The  presiding  Judge  charged  tbe  Jury: 
"There  is  one  kind  of  damage  known  to  tbe 
law  as  damage  implied;  that  Is,  the  law  im- 
plies damage  from  the  breadi  of  a  legal 
duty,  or  tbe  nnlawtul  act  of  anotber.  A 
conunon  carrier  owes  a  du^  to  the  public, 
and  the  negligent  violation  ot  tbat  duty  Is 
such  an  act  as  will  Imply  damages.  But  In 
such  a  case,  unless  Hun  Is  proof  of  ume 
substentlal  damage,  you  can  mly  give  nom- 
inal damages;  that  is,  a  trifling  sum.  and 
awarded  where  a  breach  of  duty  or  an  In- 

I fraction  of  tbe  plaintiff's  right  Is  shown, 
but  no  serious  loss  Is  proved  to  have  been 
sustained,  given  by  a  Jury*  not  to  compensate 
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for  the  wrong,  bnt  to  maintain  the  right, 
because  for  every  violation,  Invasion,  or  In- 
fringement of  a  legal  right,  the  law  Implies 
damage."  The  principle  Is  thus  stated  in 
the  case  of  Mobley  v.  Ballway,  42  S.  C.  806, 
310,  20  S.  B.  8a:  'In  an  action  to  recover 
damages  for  the  breach  of  contract,  the  first 
iDQUiry  necessarily  Is:  What  was  the  con- 
tract, and  whethra*  there  had  been  any 
breach  of  It  and.  nntll  this  has  been  deter^ 
mined,  no  qnestlon  as  to  the  amount  or  the 
measure  of  damages  can  possibly  arise.  Dev- 
ereui  v.  Champion  Ootton  Press  Company,  17 
8.  G.  66.  Where,  therefore,  as  In  this  case, 
the  first  and  controlling  inquiry  has  been 
determined  In  favor  of  the  defendant,  as 
we  have  seen,  no  inquiry  as  to  the  damages 
can  arise,  and  hence  tlie  several  grounds  of 
appeal,  in  which  error  is  Imputed  to  the  cir- 
cuit Judge  in  his  Instructions  to  the  jury 
as  to  the  measure  of  damages,  need  not  be 
considered,  for,  even  If  error  should  be  found 
therein  (which  we  neither  affirm  or  deny), 
such  supposed  error  cannot  possibly  affect 
the  result"  In  the  case  of  Devereox  v. 
Champion  Co.,  17  S.  C.  66,  the  court  uses  the 
following  language:  "As  the  question  of 
damages  was  secondary,  and  could  not  arise 
until  the  question  of  injury  had  beeo  deter- 
mined in  the  affirmative,  and  a  verdict  was 
generally  for  the  defendant  It  Is  not  clearly 
perceived  bow  the  plalntlfl  was  prejudiced, 
even  If  the  Judge  committed  error  In  indica- 
ting the  mode  of  ascertaining  the  damages  in 
case  there  should  be  a  recovery.  In  the  case 
of  O'Brien  ft  Fryer  v.  Bound  et  a1.,  2  Spears, 
501,  42  Am.  Dec.  884,  it  was  held  that:  The 
Jury  having  found  the  contract  of  the  defend- 
ants to  be  Joint  the  charge  of  the  presiding 
Judge  that  the  Jury  might  find  against  one, 
even  if  a  misdirection,  was  immaterial,  as 
It  could  not  have  infiuenced  the  verdict' 
Vide  [State  v.  Slack]  1  Bailey,  830;  [Peeples  r. 
Smith]  8  Rich.  Law.  108;  [Fleming  v.  Gil- 
bert] 8  Johns.  (N.  Y.)  583;  [Dole  v.  I^on]  10 
Johns.  (N.  Y.)  461."  See,  also.  Hill  t.  RaU- 
way  Co.,  48  B.  C.  461.  21  S.  E.  887. 

3.  Tlie  tenth  exception  assigns  error  In 
chai^ng  that:  "there  must  be  willfulness, 
wantonness,  recklessness,  and  utter  disre- 
gard of  the  rights  of  the  other  person,  before 
the  party  that  Inflicted  the  Injuries  can  suf- 
fer damages  at  the  hands  of  the  Jury  by  way 
of  punishment,  to  deter  him  and  others  In 
the  future."  The  exception  falls  to  state  In 
what  particular  the  charge  was  erroneous, 
but  the  appellant's  attorney,  in  his  argument 
contends  that  If  any  one  of  these  four  ele- 
ments are  present  It  Is  sufBclent  for  ex* 
emplary  or  punitive  damages.  This  excep- 
tion cannot  be  sustained,  for  the  reason  that 
each  of  said  elements  creates  the  same  lia- 
bility. The  case  would  be  quite  dUCerent  If 
the  presiding  Judge  had  Included  the  element 
of  negligence. 

It  Is  the  Judgment  of  this  court  ttiat  the 
Judgmoit  of  the  circuit  court  be  affirmed. 


WOODS,  J.  I  concur  In  the  mult  only, 
entertaining  the  opinion  that  standing  by 
Itself,  there  was  error  In  the  charge  that 
there  could  be  no  recovery  for  punitive  dam- 
ages without  proof  of  "willfulness,  wanton- 
ness, recklessness,  and  utter  disregard  of  the 
rl^ts  of  the  other  person."  Willfulness, 
wantonness,  and  recklessness  are  not  the 
equivalents  of  each  other,  and  the  presenco 
of  any  one  of  them  Is  a  sufficient  basis  for 
punitive  damages.  But  the  circuit  Judge  had 
previously  so  explicitly  Instructed  the  Jury 
to  that  effect  that  the  use  of  "and"  Instead 
of  "or"  In  this  connection  must  have  appear- 
ed to  the  Jury  to  be  a  mere  Inadvertence.  Be- 
sides, there  was  no  finding  of  even  nominal 
damages,  and  hence  It  seems  clear  an  ez^ 
roneous  Instruction  as  to  pnnltlTe  damages 
conld  not  have  been  prejudicial. 


PRICE  T.  MIDDLETON  A  RAVBNEti. 

(Supreme  Court  of  South  Carolina.  Aug.  SI* 

190a) 

1.  PaBTREBSHIP— A6BEEHEnT-O>NSTBirCTI0ir. 

Where  iMrtles  contract  that  one  of  them 
shall  coDtribote  to  a  common  business,  connec- 
tloos  in  foreign  countries  valuable  lor  such 
business,  and  receive  as  his  compensatioQ  one* 
third  of  the  net  profits,  and  that  a  set  of  hooka 
shall  be  kept  open  for  inspection  at  all  times, 
and  neither  party  is  to  enter  into  contracts  ia 
connection  with  the  busineaa  without  the  con- 
sent of  the  other,  It  constitutes  a  partnership. 

[Ed.  Note. — For  cases  in  point  TOl.  88^ 
Cent  Dig.  Partnership,  Sf  13,  15. 16.] 

2.  TBiAi^Equrrr  Oaiaitdab. 

Where  a  lon^  and  intricate  accounting  by 
defendant  is  required  In  a  salt  by  one  partner 
for  share  of  profits  as  damages  for  breach  of  a 
partnership  contract  extending  over  several 
years.  In  part  before  and  in  part  after  the 
breach  of  tbs  contract,  the  books  and  funds  be- 
ing in  the  possession  of  defendant  the  case 
should  be  tried  In  equity,  though  the  complaint 
states  the  damages  for  each  buslneea  year  In 
separate  causes  of  action. 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Charleston  County;  Dantzler,  Judge. 

Action  by  Thomas  M.  Price  against  Middle- 
ton  &  Ravenel.  From  an  order  placing  the 
case  on  calendar  1  for  trial*  defendants  ap- 
peal. Reversed. 

Wm.  Hairy  Parter  and  Legare  ft  Holman, 
for  appelant  Mitchell  ft  Smith,  for  ieapoiid> 

ent 

WOODS,  J.  This  appeal  la  only  from  an 
order  of  Hon.  C  O.  Dantzler,  circuit  Judge, 
refusing  a  motion  made  by  the  defendants 
to  transfer  the  cause  from  calendar  1  to 
calendar  2,  but  It  involves  Important  quee- 
tions  as  to  the  right  of  trial  by  Jury  and 
the  equity  Jurisdiction  of  the  court  of  com- 
mon pleas.  The  complaint  thus  states  the 
contract  which  Is  the  basis  of  the  suit  and 
Its  consideration:  "That  heretofore,  to  wit 
on  the  1st  day  of  April,  1896.  the  plaintiff 
was  well  Informed.  skiUed,  and  equipped  In. 
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the  manner  of  the  coDduct  ot  the  export 
cotton  business  In  the  city  of  Charleston. 
That,  in  addition  thereto,  through  his  asso- 
ciations with  and  emplOTment  by  cotton  ex- 
porters for  years  previous,  the  plaintiff  was 
in  the  possession  of  the  names  and  addresses, 
with  business  referwices  to  and  connections 
with  flrms  and  penuos  concerned  In  the  ex- 
port bbtton  business  In  foreign  countries,  to 
wit;  in  Europe,  the  possession  of  which  was 
a  Deceasary  and  Important  element  In  the 
CMtdiKt  of  the  said  export  cotton  business, 
niat  on  the  said  Ist  day  of  April,  1896,  the 
aboTe-named  defendants,  carrying  on  the 
business  as  copartners  as  aforesaid,  desiring 
to  enter  into  the  cotton  export  business,  made 
and  entered  into  the  following  agreement  and 
contract  In  writing  with  this  plaintiff,  which 
was  duly  accepted  by  him,  as  follows,  to  wit : 
•Charleston,  S.  April  1,  1896.  ThoB.  M. 
Price,  Esq.,  Charleston,  8.  C— Dear  Sir:  In 
return  for  the  assistance  that  yon  are  to  glre 
us  in  building  up  an  sporting  business  In 
cotton  and  naval  stores,  we  agree  to  pay  yon 
In  return  one-third  of  the  net  profits  arising 
from  such  business,  including  the  profits  aris- 
ing from  any  ship  brokerage  business,  or  any 
other  business  done  in  connection  with  the 
exporting  business,  the  said  profits  to  be 
paid  you  at  the  end  of  each  business  year, 
EQch  business  year  to  start  on  the  first  day 
of  April  and  end  on  the  last  day  of  March 
of  each  year.  We  also  promise  that  we  will 
not  enter  into  any  contracts  In  connection 
Willi  this  business  without  your  consent,  and 
that  we  will  ke^  a  separate  set  of  books  for 
this  business,  to  which  yon  will  at  all  times 
have  free  access.  This  promise  to  continue 
good  as  long  as  we  use  the  oonnectlons  given 
or  acquired  through  yon.  Yours  truly.  Mid- 
dleton  &  Ravenel.'  "  In  the  statement  of  the 
first  cause  of  action  it  Is  then  alleged :  "The 
said  defendants,  together  with  the  plaintiff, 
entered  Into  and  carried  on  the  export  cotton 
business  according  to  the  terms  of  said  con- 
tract and  agreemenL"  And  on  account  of  the 
business  for  the  first  year,  ending  March  31, 
1900,  a  balance  of  $2,000  to  alleged  to  be  due 
the  plaintiff  as  his  share  of  the  profits.  As 
a  second  cause  of  action  the  plaintiff  sets 
out  the  contract  and  alleges;  "That  in  pur- 
suance of  the  said  contract  the  said  defend- 
ants, together  with  the  plaintiff,  entered  Into 
and  carried  on  the  export  cotton  business 
tf^^er  according  to  the  terms  of  said  con- 
tract and  agreement  until  the  30th  day  of 
Jane,  1900,  wbtti  the  defendants  refused  any 
longer  to  carry  on  the  same  with  the  plain- 
tiff, In  spite  of  plaintiff's  protest  and  re- 
qnlronent  that  the  said  defendants  should 
perform  said  contract  That,  notwithstand- 
ing said  refusal,  tbe  defendants  continued 
to  carry  on  the  export  cotton  business  after 
said  date,  and,  as  plaintiff  Is  Informed  and 
beltevea,  continue  to  use  the  connections 
^ven  or  acquired  through  the  plaintiff.  That 
plaintiff  has  performed  all  his  part  by  him  to 
Iw  performed  under  said  contract  and  agree- 


ment, but  the  defendants  have  failed  to  per- 
form theirs,  and,  while,  as  plaintiff  Is  in- 
formed and  believes,  still  using  tbe  connec- 
tions given  or  acquired  through  the  plaintiff, 
have  refused  to  pay  to  plaintiff  his  share  of 
the  net  profits  as  required  in  said  contract 
and  agreement  That  plaintiff  is  Informed 
and  believes,  and  so  alleges  and  charges  on 
information  and  belief,  that  the  net  profits 
for  the  year  ending  81st  March,  1901,  were 
916.000."  Then  follow  causes  of  action  third, 
fourth,  fifth,  and  sixth,  for  the  years  1001-02, 
1902-OS,  1003-01, 1904r^,  respectively.  Identi- 
cal with  the  second  cause  of  action,  except 
as  to  the  profit  for  each  year  covered  by  said 
causes  of  action,  which  on  information  and 
belief  Is  alleged  at  $21,000.  Tbe  prayer  is 
for  Judgment  for  the  aggregate  sum  of  $36,- 
800.33,  with  Interest  on  plalntifTs  alleged 
share  of  the  profits  for  each  year  from  tbe 
close  of  tbe  year  for  which  they  accrued. 

The  defendants'  view  Is  that  under  tbe  con- 
tract set  out  in  the  complaint  plaintiff  was  a 
copartner  with  them,  and  though  there  are 
in  form  sevoral  causes  of  action  for  separate 
and  specific  sums  of  money  as  the  plain- 
ttfTs  share  of  profits,  yet  having  regard  to 
the  substance  tbe  suit  contemplates,  and  for* 
Its  Just  determination,  requires  the  taking 
of  tbe  accounts  of  a  partnership  running  over 
a  number  of  years  to  ascertain  tbe  share  of 
one  of  the  partnera,  and  therefore  tbe  court 
of  equity  has  exclusive  Jurisdiction.  Tbe 
plaintiff  maintains  he  was  merely  an  employe 
of  tbe  defendants,  and  not  a  partner;  but, 
whether  partner  or  employfi,  the  action  is 
nevertheless  on  the  law  side  of  the  court 
for  breach  of  the  contract  either  of  employ- 
ment or  partnership,  the  profits  being  re- 
ferred to  only  as  the  measure  of  damages  for 
tbe  breach,  and  that  therefore  he  Is  entitled 
to  a  jury  trial. 

1.  We  consider  first  tbe  legal  relation  of 
the  plaintiff  to  the  defendants — whether  he 
was  a  mere  employe  or  a  copartner.  It  Is 
said  by  Mr.  Justice  Qray,  In  Meehan  v.  Val- 
entine, 145  U.  S.  Cll,  620,  12  Snp.  Ct  972. 
975,  SG  L.  Ed.  835 :  "In  tbe  present  state  of 
the  law  upon  this  subject  It  may,  perhaps, 
be  doubted  whether  any  more  precise  general 
rule  can  be  laid  down  than,  as  indicated  In 
tbe  beginning  of  this  opinion,  that  those 
persons  are  partners  who  contribute  either 
property  or  money  to  carry  on  a  Joint  busi- 
ngs for  their  common  benefit,  and  who  own 
and  share  the  profits  thereof  In  certain  pro- 
portions." This  definition  accords  with  the 
views  expressed  In  the  recent  cases  of  Provi- 
dence Machine  Co.  v.  Browning,  68  S.  C. 
9,  46  S.  B.  550,  Id.,  72  8.  a  427,  52  S.  E. 
117,  Spool  Cotton  Co.,  v.  King,  68  S.  a  lOS. 
46  S.  R  lOOQ.  and  other  cases.  Participation 
In  profits  alone  does  not  determine  tbe  ques* 
tion,  for  one  may  contract  to  serve  another 
for  a  compensation  to  be  measured  by  the 
profits,  and  yet  own  no  part  of  the  profits 
themselves  as  bis  own  specific  property. 
Nor  Is  tbe  question  determined  by  tbe  fact 
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tbat  there  Is  community  of  Interest  and  that 
each  party  Is  a  principal  with  authority 
to  act  as  agent  for  all  the  othera  concerned, 
nor  by  the  lack  of  such  antliorlly ;  for  there 
may  be  common  ownership  of  property  and 
a  power  of  attorney  to  each  owner  from  the 
others  to  sell  and  divide  the  proceeds,  but 
this  would  confer  no  right  on  each  to  bind 
the  others  as  partners  or  to  do  anything 
beyond  the  eq>res8  authorl^  conferred,  and, 
on  the  other  hand,  a  valid  contract  of  part- 
nership may  be  made  stipulating  tbat  one 
of  the  partners  would  have  the  management 
of  the  business  to  the  uclnston  of  all  the 
others,  and  the  stipulatton  wonld  be  good 
between  the  parties.  Between  the  parties 
themselves  the  Intention,  as  In  all  other 
contracts,  is  controlling,  and  If  tlie  contract 
does  not  ecpressly  provide  for  a  partnership, 
and  indicate  an  intentUm  not  to  confer  a 
particular  rlgbt;  or  not  to  impose  a  panien- 
lar  obligation  usually  recognized  as  an  In- 
herent quality  of  the  partnership  r^Uim, 
that  relatkm.  will  be  held  not  to  exist  For 
example,  while  the  sharing  of  profits  Is  pre- 
sumptive evidence  of  a  partnership,  yet  It 
Is  universally  held  that  one  who  contracts 
to  serve  aiwther  for  a  compensation  to  be 
measured  by  the  profits,  but  without  power  In 
the  conduct  of  the  business,  and  without  In- 
terest in  the  profits  as  a  Joint  owner  thereof, 
is  not  a  partner.  On  the  other  hand,  wh^ 
the  contract  provides  for  all  the  incidents  of 
partaership,  contribution  to  the  common 
property,  sharing  of  proflte,  mutual  agsacr 
in  the  conduct  of  the  business,  it  will  be 
held  to  create  a  partnership,  though  there 
is  no  e^ressed  intention  to  ttiat  effect,  and 
the  parties  may  have  liad  no  Intention  of 
incurring  the  liabilities  of  partnera;  and  tf 
the  ctmtract  leaves  any  doubt  on  these 
points,  from  omission  or  otherwise,  the  doubt 
may  be  solved  and  the  Intention  gathered 
from  the  course  of  dealing  of  the  parties 
with  each  oQier  and  with  the  public  A  par- 
tlcuUtr  review  of  the  many  cases  on  this 
subject  would  not  be  profitably  fbr  «ich  case 
d^>aid8  largtiy  on  Its  peculiar  facts.  In- 
deed,  the  general  principles  we  have  stated 
seem  obvious  enough  to  make  reference  to 
the  auth(»ities  unnecessary;  but  It  may  be 
well  to  cite  some  of  them :  t^erson  v.  Steln- 
myer,  4  Bleb.  Lav,  SOD;  Bartlett  v.  Jonei^ 
2  Strob.  471,  49  Am.  Dec.  606;  Berthold  v. 
Goldsmith,  24  How.  (U.  B86,  16  L.  Bd. 
762;  Meehan  v.  Valentine,  146  V.  S.  611,  12 
Sup.  Ct.  972,  86  L.  Ed.  886,  note;  80  Am,  St 
Sep.  828.  note ;  22  Am.  and  Bng.  Ency.  22- 
84 ;  note  to  Oar  v.  Hl<^an  and  other  cases, 
19  Eng.  Ruling  Gases.  4102. 

We  are  not  now  concerned  ^th  the  dif- 
ference in  the  d^rree  of  proof  necessazr  to 
establish  partnership  liability  to  credlton 
and  the  actual  existence  of  a  partnership  as 
among  the  parties  themselves.  When  one 
is  actually  a  partner,  he  Is  liable  as  sucdi  to 
credlton,  without  respect  to  whether  the 
credit  was  extended  on  the  faith  of  his  lia- 


,  billty;  but  be  Is  also  liable  to  creditors  am 
I  a  partner,  though  not  one  in  fact,  If  be  has 
held  himself  out  as  one  or  allowed  others 
to  do  so.  on  the  principle  that  he  is  estopped 
from  denying  his  liability  to  those  who  have 
;  acted  In  reliance  on  the  character  he  has 
voluntarily  assumed.  But  the  controvert 
here  Is  between  the  parties  themselves,  and 
the  Inquiry  Is  not  whether  they  are  liable  to 
third  persons  as  partners,  but  whether  they 
i  are  in  fact  partnera.  Having  in  view  the 
general  principles  to  which  we  have  advert- 
ed, the  conclusion  cannot  be  avoided  that 
the  plaintiff  and  defendante  were  partners. 
UndOT  the  express  language  of  the  contract 
:  and  as  a  cmsideration  of  it  the  plaintiff 
;  agreed  to  contribute  to  the  common  bn^nesa, 
'  as  an  asset  connecticms  In  Europe  wbldi 
were  valuable  in  the  exp(Hting  of  cotton 
i  for  profit  wht(A  was  the  commercial  enter- 
j  prise  undertaken;  and  he  was  to  shan  te 
I  the  net  profits.  The  word  "partnership,**  It 
I  la  teue,  is  not  used  In  the  contract  Itself, 
,  and  thera  Is  no  ea^reetion  clear^  showing 
that  the  plaintiff  was  to  exercise  the  umal 
'  powers  of  a  partnw  to  act  tor  all  In  the 
.  conmion  enterprise;  the  language  used  by 
I  the  defmdante  in  tbels  letter  to  plaintiff, 
which  «nbodles  the  omtract  b^ng:  "In 
return  for  the  assistance  you  are  to  give 
us  In  building  up  an  export  business  in 
cotton  and  naval  stores,  we  also  promise 
.  that  we  will  not  enter  into  any  oontracte 
I  in  connection  with  this  business  without 
I  jour  consent  and  that  we  will  keep  a  sep- 
i  ante  set  of  books  tor  this  business,  to 
I  which  you  will  at  all  times  have  free  acceaa." 
I  But  any  doubt  as  to  the  meaning  of  these 
exprraaions  and  the  intention  of  the  parties 
'  is  set  at  rest  fay  their  course  of  conduct 
,  set  out  tor  the  plaintiff  himself  In  the  foUow- 
:  ing  allegation:  "That  In  pursuance  of  the 
i  said  contract  the  said  defotdants*  together 
I  with  the  plaintiff,  entered  into  and  carried 
'  on  the  export  cotton  business  according  to 
'  the  tenns  of  said  contract  and  agreemoit" 
There  Is  In  this  no  implication  tbat  one 
party  exercised  more  anthwlty  than  anutli" 
I  On  the  contrary.  It  seems  clear  the  plaintiff 
means  to  say  he  and  the  defotdante  prosecut- 
ed the  business  together,  each  recognised  as 
having  1^1  authority  to  Act  tor  all  in  tte 
promotion  of  the  common  business. 

2.  The  finding,  however,  that  this  Is  a  suit 
by  one  partner  against  another,  as  haa  been 
torclbly  argued  by  respondent's  counsd,  doea 
not  carry  the  ooncIUBlon  tbat  this  Is  neces- 
sarily a  cause  cognisable  exdnslvely  by  tht 
court  of  equity.  It  is  said  In  Karrit^k  v.  Han- 
naman,  168  U.  8.  328.  386,  18  Sup.  Ot  186, 
^  L.  Ed.  484:  **No  partnership  can  ^clen^ 
ly  and  beneficially  carry  on  Ita  business  with- 
out the  mutual  confidence  and  co-operation 
of  all  the  partners.  Even  wtaai,  the  part- 
nership articles,  th^  have  covenanted  with 
each  othw  that  the  partnmblp  shall  con- 
tinue for  a  certain  period,  the  partnerditp 
may  be  dissolved  at  any  time;  at  the  will 
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of  U7  partner,  lo  far  u  to  pat  an  «id  to 
the  partnraaliip  relation  and  to  the  authority 
of  each  partner  to  act  for  all,  bnt  raiderlng 
the  partner  who  breaks  his  coraiant  liable 
to  an  action  at  law  tor  damases,  as  In  other 
cases  ot  breaches  of  contract"  To  the  same 
effect  M  BaKl«y  ▼>  Smith  (N.  T.)  61  Am.  Dee. 
75Q.  O^ieae  cases  are  relied  on  by  respond- 
«Dt  as  folly  snstalnlns  the  view  of  the 
clrcoit  judge.  We  shonid  not  be  disposed 
to  question  Uie  general  proposition,  even  If 
It  wa«  not  snniorted  by  sncta  high  authori- 
ty, ttut  ttiere  are  cases  where  a  coart  of 
law  may  entertain  an  action  broui^t  one 
partner  against  another  for  damages  for 
breach  of  his  contract  to  maintain  the  part* 
nershlp  where  the  Items  going  to  indicate 
proflte  which  are  to  constttnte  the  measure 
of  damages  are  few  and  simple.  Bnt  we 
have  been  able  to  find  no  case  in  which  a 
court  of  law  has  undertaken  to  adjust  part- 
nership aflblrs,  arising  ^tber  before  or  af- 
tee  dissolution,  where  It  was  necessary  for 
the  Jury  to  tske  a  strict  accounting  covering 
a  long  period  and  many  transactions.  In 
Kanick  t.  Hannaman,  the  accounts  were  re- 
ferred by  consent  to  a  referee  and  the  right 
to  bare  a  Jury  pass  on  them  did  not  arise. 
In  Bagley  t.  Smith,  the  action  was  fOr  dam- 
ages for  aipnlslon  frcm  a  partnership.  It 
was  held  that  future  proflts  to  be  anticipated 
at  the  time  of  expulalMi  should  be  consid- 
ered In  estimating  the  damages,  and  that  evi- 
dence as  to  past  proflts  was  admissible  as 
bearing  on  fntore  proflts;  bnt  there  seems 
to  hare  been  no  dispute  as  to  the  amoont  of 
the  past  profits,  and  hence  no  neceeslty  to 
take  an  accurate  accounting.  In  this  case^ 
on  the  contrary,  the  plaintiff  measures  his 
damages  by  tbe  exact  future  proflte  actually 
made,  and  these  can  only  be  ascertained  by 
an  accounting.  In  Klnlocb  t.  Hamlin,  2 
Hill,  Cb*  19,  27  Am.  Dec.  441,  our  court  went 
to  the  extent  of  holding  that,  where  ttie 
(Halm  of  one  partner  against  anothw  in  the 
drcnmstances  could  not  be  Justly  extended 
to  include  anything  beyond  "fif^  cents  per 
cord  for  one-half  of  the  wood  omsumed"  In 
the  manufacture  of  brick,  he  was  limited  to 
an  action  at  law  and  could  not  maintain 
a  bill  for  account  The  court,  however,  dls- 
ttngnislies  the  case  by  the  use  of  the  language 
we  bare  ItaUdsed  In  tlie  following  qnotetlMi 
from  tbe  oplnkm:  '*It  Is  not  every  agrae- 
ment  that  ccmstltutes  a  partnership,  which, 
when  broken,  oitltles  'the  party  Injured  to 
eranpensatlon  or  relief  In  equity.  It  It  oniv 
for  on  ooeoimf  or  tetttement  on  disaoUition 
that  the  old  of  that  court  is  necetaary;  and 
tkii.  not  merely  on  tha  growUt  that  tMy 
•re  pwrtnera,  hut  hooauao  of  the  trutt  and 
oonfidenee  reposed,  and  the  neceaaity  of  a 
dltooverp.  But  a  court  of  law  is  generally 
competent  to  give  adequate  relief  in  cases 
of  the  breach  ot  particular  stipulations.  It 
cannot  mforce  specifically,  but  can  compen- 
sate In  damages.  Partners  may  sue  each 
oUwr  at  law  for  the  breadi  of  any  distinct 


and  poiytlve  engagement  contelned  in  their 
agreement,  as  to  ac<»nmt  annually,  or  to  ad- 
just and  to  mak*  a  final  settlement  of  the 
Joint  concerns  on  dissolution.  Then  a  breach 
by  one  will  VMt  a  right  of  action  which  may 
be  enforced  at  law  upon  the  covraant  and 
adequate  damages  recovered.  Oow  on  Fart 
106,  107  ;  2  T.  R.,  483,  and  In  note.  'And 
the  same  rule  applies  to  every  oUier  species 
of  lawful  covenant  by  which  partners  re- 
ciprocally and  severally  bind  themselves.  In- 
ter se,  to  the  performance  of  any  particular 
act  or  thing.'"  The  court  In  Course  v. 
Prinosv  1  Mill,  Oonst  416,  12  Am.  Dec.  640, 
refused  to  wterteln  an  action  at  law  of 
one  partner  against  another  Involving  a  part- 
nership adjustment  because  the  accounte 
had  not  been  stated  and  a  promise  made  to 
pay  tbe  balance.  The  case  of  Kerr  v.  Steam- 
boat Co.,  Cheves,  Eq.  104,  though  not  Involv- 
ing the  right  of  partners,  throws  much  light 
on  the  subject  Chancellor  Harper  there 
says  it  Is  impossible  to  draw  with  preclirifm 
the  line  of  Jurisdiction  between  the  courta 
of  law  and  equity,  but  the  question  always 
depends  on  whether  there  is  an  adequate 
ronedy  at  law.  Tbe  court  holds,  fnrthw, 
that  whatever  the  relation  of  agency  or  other 
trust  exists,  and  an  accounting  Is  necessary 
to  determine  tbe  righto  of  the  parties,  the 
court  of  equity  has  Jurisdiction,  and  this 
Jurisdiction  may  be  hivoked  by  either  party. 

It  Is  argued,  bowev^,  that  when  the  part- 
nership was  dissolved  the  Wrongful  ex- 
pulsion of  the  plalntlflr  from  the  business,  the 
partnership  relation  being  at  an  end,  there 
was  thenceforth  no  agency  or  trust  of  any 
kind  between  the  parties,  and  therefore  no 
ground  for  the  tnterventlfm  equity.  The 
ai^umffiit  is  not  convincing.  Sqnlty,  It  Is 
true,  cannot  take  Jurisdiction  of  an  ordinary 
action  at  law  on  an  ordinary  account  merely 
because  the  trial  will  Involve  many  Itenia. 
Smith  T.  Bryce.  17  S.  a  644.  But  this  can- 
not be  regarded  an  ordinary  action  at  law 
on  account  as,  for  Instancy  an  action  1^  a 
merchant  on  a  single  account  against  his 
customer ;  for  there  the  charges  and  credlte 
may  be  readily  established  by  simple  proof 
of  the  books,  or,  at  most;  of  the  Items  by  one 
or  two  persons,  and  Uie  siU)tractlon  of  one 
from  the  other  establishes  the  balancew  Here 
the  righto  of  the  parties  can  only  be  determ- 
ined by  an  accounting  of  tbe  entire  export 
business,  probably  Involving  many  transac- 
tions In  foreign  countries,  and  possibly  re- 
quiring evidence  frran  these  countries;  and 
even  when  the  books  are  proved,  and  the  cor- 
rectness of  the  Items  established,  Intricate 
computatlonB  and  statomente  will  be  requisite 
to  ascertain  the  balance  of  profit  tor  each 
year.  No  argument  Is  necessary  to  show  that 
the  performance  of  such  a  task  could  not  be 
exi>ected  from  a  Jury  with  the  opportenlty 
which  an  ordinary  trial  affords.  To  require 
that  it  be  attempted  would  not  only  make  a 
Just  Judgment  extr^ely  Improbable,  but 
would  tend  to  bring  trial  1^  Jury  Into  die- 
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repute.  Again*  while  It  Is  true  that  tbe 
plalotllTs  demand  In  four  of  his  alleged 
causes  of  action  la  for  the  profits  of  four 
separate  years,  accruing  entirely  after  his 
alleged  expulsion  from  tbe  business,  tbe 
claims  for  tbe  years  from  March  81,  1890, 
to  March  81,  1900,  made  In  the  first  cause  of 
action,  and  for  three  months  of  the  second 
year,  from  March  31,  1900,  to  March  31,  1901. 
made  in  the  second  cause  of  action,  are  for 
profits  which  accrued  during  the  existence 
of  the  partnership  or  other  trust  relation, 
and  Involve,  not  an  investigation  Into  a  sim- 
ple breach  of  contract,  ■  but  of  the  entire 
partnership  affairs  for  that  period.  As  to 
this  period  of  the  continuance  of  the  trust 
relation  the  case  stands  Just  as  If  any  other 
trustee  had  undertalcen  to  throw  off  the  trust. 
The  cestui  que  trust  could  not  In  such  case 
sue  at  law  for  a  specific  sum,  alleging  that  to 
he  tbe  amount  due,  and  thus  deprive  the 
trustee  of  his  right  to  account  in  equity  for 
the  administration  of  tbe  trust. 

It  Is  to  be  considered,  too,  that  the  law  re- 
gards the  partnership  dissolved  by  the  ex- 
pulsion of  one  member,  only  because  It  Is 
Impossible  to  force  the  parties  to  continue  in 
a  relation  implying  so  much  confidence.  And 
on  this  principle  the  action  of  tbe  plaintiff, 
when  the  substance  Is  considered,  rests  on  the 
assertion  that  even  for  the  years  tbe  busi- 
ness was  conducted  after  his  expulsion,  the 
plaintiff  had  the  same  right  to  demand  his 
share  of  the  profits  as  if  he  bad  continued  In 
the  business.  To  ascertain  these  profits  an 
accounting  cannot  t>e  less  necessary  or  diffi- 
cult than  It  would  be  if  the  partnership  had 
continued,  and  It  cannot  be  allowed  that, 
though  the  whole  partnership  business  must 
be  gone  into,  the  tribunal  best  fitted  for  the 
task  must  lose  its  jurisdiction,  to  tbe  detri- 
ment, not  only  of  tlie  parties,  but  to  the  pub- 
lic, because  by  the  wrongful  act  of  one  of 
the  parties  tiielr  technical  relationship  has 
been  changed.  In  Taff  Vale  Ry.  Co.  v.  Nix- 
on, 1  H.  L.  C.  Ill,  1  Eng.  Ruling  Cases,  406, 
the  Jurisdiction  of  the  Court  of  Chancery 
was  asserted  on  the  sole  ground  that  the  ac- 
count was  so  complicated  that  a  Just  result 
could  not  he  expected  from  a  trial  at  nisi 
prius.  The  Lord  Chancellor,  after  remarking 
"that  each  case  must  be  decided  according 
to  the  peculiar  circumstances  that  belong  to 
It,"  says:  "It  Is,  therefore,  nothing  to  the 
purpose  to  show  that  there  are  cases  where 
the  court  will  not  entertnln  Jurisdiction,  be- 
cause It  Is  a  matter  of  law.  Ruch  case  must 
bo  Investigated,  In  order  to  see  whether  It 
comes  within  the  rule  Inid  down  ns  that  up- 
on wliich  a  court  of  equity  esercises  Its  Ju- 
risdiction." In  Doverenx  v.  McCrady,  46 
P.  C.  140,  24  S.  E.  82.  this  court  quoted  with 
approval  the  following  from  Pomeroy's  Equity 
Jurisprudence :  "The  Instances  In  which  the 
Irgal  remedies  are  held  to  be  Inndequnte.  nud, 
tliercfore,  a  tnilt  In  equity  for  an  accounting 
proper,  are:  (1)  Where  there  are  mutual  ac> 


counts  between  the  plaintiff  and  the  defend- 
ant; that  iB,  where  each  of  the  two  parties 
has  received  and  paid  on  the  account  of  the 
other.  (2)  Where  the  accounts  are  all  on  one 
side,  but  there  are  drcumBtauces  of  great 
complication,  or  dlfiQcultles  In  the  way  of 
adequate  relief  at  law.  (3)  Where  a  fiduciary 
relation  exists  between  the  parties,  and  the 
duty  rests  upon  the  defendant  to  render  an 
account"  Though  the  facts  of  that  case  were 
different,  tbe  general  principles  laid  down 
are  applicable  and  controlling  here.  See,  al- 
so, 1  C^c.  423. 

Not  only  will  a  complicated  accounting  be 
necessary  to  determine  the  rights  of  the 
parties,  but  this  accounting  must  be  by  the 
defendants,  who  were  copartners  with  the 
plaintiff,  or  at  least  trustees  for  a  portion 
of  tbe  time,  and  who  for  the  remainder  of  the 
time  are  liable  to  account,  and  with  the  same 
right  to  do  so  as  If  the  relation  of  trust  had 
never  ended.  This  court  will  rarely  disturb 
tbe  conclusion  of  the  circuit  Judge  on  such 
a  matter,  but  It  seems  to  us  very  clear  that 
the  cause  shotild  be  tried  on  the  equity  cal- 
endar. 

It  Is  tbe  Judgment  of  this  court  that  ttie 
Judgment  of  the  circuit  court  be  reversed. 


RICE  T.  LOCKHART  MILLS. 

(Supreme  Court  of  South  Oarolina.  Sept.  11. 

1906.) 

1.  CoNTiirnAiicB— ABSsrrcE  or  Oounssx/— Rx- 

FUSAI/. 

Refusal  of  tbe  court  to  continae  a  case  Is 
not  an  abuse  of  discretion,  though  the  leading 
counsel  Is  at  court  in  another  county,  but  knew 
of  the  conflicting  engagement  because  of  the  law 
fixing  the  terms  of  court,  and  another  connael 
Is  111.  but  able  to  participate  in  the  trial,  and  a 
third  Ronniwl  is  expected  to  be  absent  at  the 
sickbed  of  his  father,  but  arranges  to  assist  in 
tbe  trial. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10, 
Cent.  Dig.  Continuance,  §{  51-57.J 

2.  TaiAx^lNSTaucTiONS— CuABOE  ON  Fact. 

An  Instnictirai  as  to  the  duty  of  a  master 
to  famish  a  safe  place  and  proper  appliances  for 
a  servant  Is  not  a  charge  on  the  facts. 
8.  Sake— Request  foe  InsTBQcnoirs. 

Failure  of  the  court,  In  an  action  for  in- 
juries to  a  servant,  to  instruct  as  to  the  proxi- 
mate cause  of  the  Injury  by  reason  of  defective 
machinery  and  dangerous  place  In  which  to 
work,  is  not  error  in  tbe  absence  of  a  request 

[Ed.  Note. — For  ca-ies  In  point  see  vol.  48, 
Cent  Dig.  TrUI,  »  G27-^} 

4.  Sahi:. 

An  instmctlon  setting  forth  the  acts  of 
negligence  charged  In  the  complaint  and  re- 
ferring to  them  as  allied  Is  not  a  diarge  on  the 
facts. 

6.  New  Tbiai^— SuFnoiENOT  or  Btidbncb. 

It  is  a  question  for  the  jury  to  determine 
on  which  side  tbe  greater  weight  of  evidence  is, 
and  not  (or  the  court  on  motion  (or  a  new  trial. 

[Ed.  Note. — For  cases  In  point,  see  voL  37, 
Cent.  Dig.  New  Trial,  §|  146-148.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  Oountr;  Klugh,  Judge. 
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Aedon  l>7  John  B.  Bin  agaiiwt  tbe  Lock* 
hart  MUliL  Judgment  for  plaiutUt  DeftfiO* 
ut  appeala.  Afanued. 

Mordecal  &  Gadsden,  B.  F.  Townsend,  and 
B.  L.  Scalfe.  for  appellant  Stauyame  WU- 
•OB  and  y.  E.  De  Paaa,  for  reqmndant 

POPE,  a  J.  The  plaintiff  flonght  $10,000 
dunages  of  defendant  becaose  he  alleged 
ttiat  while  he  was  In  the  unployment  of  the 
defendant  hts  left  hand  and  arm  were  canght 
In  tbe  machinery  of  the  defendant  and  was 
w  badly  torn  and  broken  that  tbe  arm  had 
to  be  amputated  above  the  elbow,  canslug 
bhn  great  suffering,  Injury,  and  damage. 
Tbat  rach  Injury  was  directly  due  to  and 
caused  by  the  negUgrace  of  the  defendant 
In  the  following  respects :  First  In  not  fur- 
nishing him  a  safe  place  in  which  to  work; 
In  tbat  the  aald  machinery  was  not  sufBdent- 
ly  lighted  so  that  he  could  see  the  danger 
Tbtch  afterward  injured  him,  and  by  rea- 
son of  which  he  was  unconscious  of  snch 
danger.  Second.  In  not  Instructing  him  as 
to  the  danger  of  the  machine,  which  was  not 
evident  to  Mm  and  of  which  he  was  nncon- 
Bclous.  and  In  not  warning  him  of  tbe  dan- 
ger of  putting  bis  hand  at  said  place,  where 
it  was  caught  as  aforesaid  while  attempting 
to  clean  said  box.  Tbe  answer  of  the  de- 
fendant admits  its  corporate  capacity  and 
that  tbe  plaintiff  was  In  tbe  defmdanf  s 
service  at  Its  cotton  mill,  and  tbat  be  suffered 
an  Injury  to  his  arm  which  was  aftorward 
amputated,  but  It  denies  each  and  every  al- 
legation contained  in  the  craiplalnt  outside 
of  these  facts.  Tbe  defendant  asserts  that 
the  injury  of  the  plaintiff  was  sustained  by 
hhn  through  his  negligence  as  the  sole  cause 
thereof.  In  that  said  plaintiff  put  his  hand 
Into  an  obviously  dangerous  place  In  said 
Biachlnery  when  It  was  in  motion,  when  it 
was  not  necessary  for  blm  to  do  so,  and  when 
be  had  been  warned  and  instructed  not  to 
do  so  by  the  proper  servants  of  the  defend- 
ant The  Issues  came  on  to  be  Iried  before 
his  honor,  Judge  Klugh,  and  a  Jury  at  the 
September  term,  1005,  of  the  court  of  com- 
mon pleas  of  Union  county.  Both  sides  In- 
tzodnced  testimony.  After  the  charge  of  the 
judges  tbe  jury  rendered  a  verdict  in  favor 
of  tbe  plaintiff  for  $8,600.  After  a  Judgment 
upon  this  verdict  the  defendant  ai^ealed  to 
this  court  upon  several  grounds,  which  we 
wlU  consider  in  their  order. 

"(1)  Because  his  honor  erred  In  refusing 
to  grant  the  continuance  asked  for  In  this 
case,  snch  refusal  amounting  to  an  abuse 
of  his  judlt^al  discretion.  In  tbat  by  the 
sbowii^r  made  m  tbe  motion  for  continuance, 
it  appeared  tbat  tbe  defendant  was  put  to 
great  dlsadrantage  by  reason  of  the  absence 
of  Its  leading  counsel,  the  Illness  of  another 
of  Its  otmnsAl,  and  the  necessary  absence,  as 
It  then  aiveered,  of  tbe  third  of  Its  counsel, 
I^eparatlon  for  and  conduct  of  the  trial, 
tbmfiora;  btinc  carried  on  nader  drcmn- 


stances  making  It  very  difficult  for  the  case 
to  be  properly  handled."  The  defendant 
thinks  that  tbe  circuit  Judge  should  have 
granted  Its  motion  for  a  continuance  on  the 
grounds  set  up  in  this  ground  of  ai;q;>eal.  It 
seems  that  Mr.  Mordecal,  who  was  tbe  lead- 
ing conusel  for  tbe  defendant  made  affidavit 
that  be  had  been  ready  at  the  previous  term 
of  court  to  try  tbls  case,  having  his  witnesses 
all  present  but  owing  to  tbe  crowded  condi- 
tion of  tbe  docket  It  could  not  come  on  for 
trial,  but  at  the  present  September,  term, 
1900,  Mr.  Mordecal  had  a  number  of  other 
cases  In  the  county  of  Beaufort  which  were 
being  pressed  for  trial  at  this  same  Beptem- 
ber  term,  and  tbat  be  was  also  sole  counsel 
In  another  case  ordered  by  tbe  Supreme 
Court  to  be  heard  at  the  same  time  fixed  by 
law  for  the  trial  at  Union  and  Beaufort  Al- 
so, it  appeared  by  the  affidavit  of  Mr.  Scelfft 
that  he  had  no  previous  connection  with  tbe 
present  caae  until  called  upon  by  Mr.  Mor- 
decal to  present  his  affidavit  and  to  ask  for 
the  continuance  of  this  cause.  The  circuit 
judge  allowed  Mr.  Scalfe  to  preseht  other 
affidavits  for  continuance  whm  tbe  case 
should  be  called  for  a  bearing;  be  did  so 
by  produdng  an  affidavit  showing  that  Mr. 
B.  P.  Townsend  had  also  been  retained  by 
the  defendant  and  tbat  he  had  been  sum- 
moned by  telegraph  to  attend  the  bedside  of 
a  sick  father.  Mr.  Simeon  Hyde,  who  was 
In  the  employment  of  Mr.  Mordecal,  waa  also 
present  in  Union,  but  did  not  expect  to  take 
part  In  tbe  trial.  Tbe  circuit  Judge,  how- 
ever, ordered  the  trial  to  proceed,  and  at 
that  trial  Mr.  Scalfe,  Mr.  Townsend  and  Mr. 
Hyde  participated.  We  do  not  think  the  cir- 
cuit judge  made  any  mistake  here.  Tbe  date 
of  the  court  at  Union  and  at  Beaufort  were, 
as  before  said,  fixed  by  law.  It  waa  the  du- 
ty  of  defendant  counsel  to  prepare  for  these 
trials.  While  he  could  not  be  in  two  places 
at  tbe  same  tlm^  It  was  his  duty  to  provide 
counsel  to  be  In  attendance  upon  tbe  court 
and  as  usual,  be  provided  for  tbe  presence 
of  such  counsel,  such  counsel  were  present 
by  his  careful  provision.  Tbe  circuit  judge 
committed  no  error  in  holding  blm  to  the 
trial.   Tbls  ground  of  appeal  Is  overruled. 

"(2)  Because  his  honor  erred  In  charging 
the  Jury :  'Where  a  person  employs  another 
person  to  do  work,  It  Is  the  duty  of  the  em- 
ployer to  furnish  bis  employ^  reasonably 
safe  tools  or  implements  or  appliances  or 
machinery,  whatever  the  work  is  to  done 
with,  and  to  furnish  a  reasonably  safe  place 
in  which  to  do  tbe  work,  and  If  the  ouployer 
falls  to  furnish  reasonably  safe  lmpl«uents 
or  tools  or  machinery  or  appliances  or  falls 
to  furnish  a  reasonably  safe  place  in  which 
to  do  the  woife,  and  the  emplt^  is  Injured 
therel7>  the  employer  is  liable  In  damages 
for  the  Injury*— -the  spedfle  errors  assigned 
In  this  charge  being  as  follows :  (a)  It  betnc 
error  so  to  charge  the  jury,  because  this  was 
ebarglnf  on  the  facts,  In  that  the  Judge  stat- 
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«d  tibtt  cartaln  omIail«it  on  tbe  part  of  tbe 
ttnployer  constltnted  negligence  and  rendered 
tbe  employer  liable  In  damagea.  (b)  This 
charge  Is  erroneous,  in  that  It  eliminates  tbe 
necessary  doctrine  ct  'proximate  eanse'  of 
the  Injury,  which  is  eesentlal  to  tbe  cliarge. 
(c)  This  charge  Invades  the  province  of  tite 
Jnry  by  passing  vipon  the  facts,  in  that  tbe 
hypothetical  statements  therein  contained  do 
not  embrace  all  the  circunstances  of  tin 
case.  (Tbe  drcmnstanceB  detailed  in  plain- 
tiff's testimony,  wber^  he  testUed  that  he 
went  to  the  machine^  tbe  dangers  ot  wjach 
were  fenovm  to  blm,  before  the  time  to  go 
to  work  and  before  his  instmctor  liad  come, 
raised  the  protectors,  and  in  the  datic  stuck 
his  liand  in  the  blades,  wUdi  tbe  plaintiff 
testlfled  he  knew  wonld  cat  a  piece  of  pine 
plank  in  two,  if  pnt  In  tlier^  etc)  (d)  Be- 
canse  this  charge  not  Indndlng  in  t3ie  hypo- 
thetlcal  statement  of  facts  which  wonld  hare 
Jnstifled  tbe  Jury  In  finding  that  tbe  plaintiff 
was  negligent;  tbe  Jnty  nnder  sncb  charge 
oonld  find  for  the  plaintiff,  or  If  be  willfnlly 
suffered  Uie  injury  to  occur,  and  eren  If  the 
plaintiff's  own  act  of  negllgoice  ww»  tiie 
proximate  cause  ot  tlie  injury.'*  A  referoice 
to  this  charge  shows  that  the  drcnlt  Judge 
considered  this  matter  with  great  care  and 
that  the  spedflc  errors  are  not  well  founded, 
(a)  It  was  not  a  diarge  iqion  tbe  ftcts.  (b) 
Tbe  circuit  Judge  was  not  requested  by  the 
defendant  to  charge  as  to  proximate  cause 
of  the  Injury,  but  be  was  requested  by  the 
plaintiff  to  chaige  generally  upon  the  mas- 
tek'a  duty  to  provide  reascmably  safe  appli- 
ances and  a  reasonably  safe  place  In  which 
to  woA.  ((d  This  charge  does  not  invade 
tiie  province  of  tbe  jury  by  passing  upon  tbe 
facts.  Tbe  Judge  leaves  a  finding  of  the  fact 
to  tbe  Jury  Itself,  (d)  No  request  was  made 
by  tbe  def«idant  to  add  to  bis  charge  In  any 
particular.  This  ground  of  appeal  Is  over- 
ruled. 

**W  Because  his  honor  erred  In  charging 
tbe  jury:  'He  [plaintiff]  aUeges  that  be- 
cause of  Lockbart  Mills  fiillure  to  do  this, 
that  It  was  negllg^t  In  Ito  duty  to  him,  and 
his  hand  was  caught  In  the  machinery,  and 
he  Buffered  Injury,  wblch  has  been  detailed 
to  you,'  thereby  charging  on  tbe  facts,  and 
in  ^ect  charging  the  Jury  that  the  injury 
detailed  to  them  by  tbe  plaintiff  was  to  be 
accepted  by  them  as  a  fact"  The  language 
of  this  suggestion  of  error  on  the  part  of  the 
circuit  judge  relates  to  the  statement  by  the 
circuit  judge  of  what  the  pleadings  allege. 
There  was  no  request  presented  by  tbe  de- 
fendant nor  was  there  any  sngt^tion  that 
the  circuit  judge  was  in  error  In  setting 
forth  what  Issues  tbe  complaint  set  up.  This 
ground  of  appeal  Is  overruled. 

"(4)  Because  his  honor  erred  In  charging 
the  Jury :  If  the  plaintiff  falls  to  establish 
those  facts  by  a  preponderance  or  greater 
w^ht  ot  the  evldence-^that  be  did  suffer 


Injury  because  of  tiuae  acts  of  negligence  of 
tbe  defendant—then  he  Is  not  entitled  to 
recover*;  thereby  charging  the  Jury  upon  tbe 
facts,  and  thereby  charging  the  Jury  In  effect 
that  certain  acte  were  acte  of  the  defend- 
ant and,  furthermore,  that  they  were  acts 
of  negilgenc&"  Then  Is  no  error  here.  Tbe 
circuit  Judge  merely  summed  up  the  result 
of  tlw  complaint  showing  that  if  the  plaintiff 
failed  to  establish  bis  ground  of  wrong  by 
tbe  defendant  lie  must  necessarily  fail  in  bla 
action.  This  ground  of  appeal  Is  overruled. 

"(6)  Because  bis  honor  erred  in  diarging 
tbe  Jury:  'As  a  matter  of  course,  tlie 
plahitlff  can't  recover,  if  be  suffered  Injniy 
from  negligence  of  the  defendant  in  any  oth- 
er particulars  than  those  specified  in  the 
complaint* — thereby  charging  tbe  Jury  upon 
the  facts  by  intimating  and  charging  that 
those*  particulars  specified  In  tbe  cmnplalnt 
amounted  to  negllgoice."  The  same  objec- 
tion obtains  here  as  was  pointed  out  In  con- 
sidering the  fourth  ground  of  appeaL  It  la, 
therefore^  overruled. 

"(Q  Because  his  boner  ored  In  charging 
tile  Jury :  '^niere  la  so  ground  f«  ^mlshlng 
the  deCmdant  for  Injuring  the  plaintiff* — 
thereby  charging  upon  the  facts  and  allow- 
ing tbe  Jury  to  infer  that  In  his  honors  opln- 
ion  the  defendant  had  proximately  caused 
plaintiff's  Injury."  The  drcnlt  Jndge  Is 
clearly  right  In  steting  u  a  part  of  hte 
chai^  that  "There  is  no  ground  for  pun- 
ishing the  defendant  for  Injnrlng  tbe  plain- 
tiff." Because  the  drcnlt  Judge  distinctly 
and  rqjieatedly  stetes  in  lUe  diarge  tiiat  the 
plaintiff  is  bound  1^  tbe  allegations  of  his 
complahit  and  is  careful  to  repeat  exactly 
what  those  allegations  are,  and  It  Is  well 
that  tbe  circuit  Jndge  is  careful  in  placing 
this  responsibility  rjpoa  tbe  plaintiff  that 
the  words  quoted  are  used,  and  as  usual  they 
are  on^  part  of  his  general  charge.  This 
exception  is  oTermled. 

"(7)  Because  his  honor  erred  In  refnelng 
to  grant  tbe  motion  for  a  new  trial  on  his 
minutes,  made  upon  tbe  ground  that  the  ver- 
dict was  contrary  to  the  greater  weii^t  of 
evidence.  In  that  It  appears  from  the  record 
that  tbe  plaintiff  was  bis  only  witness  upon 
tbe  material  facte  alleged  In  the  complaint 
and  was  contradicted  at  every  point  by  a 
number  of  witnesses."  There  can  be  no  pos- 
sible ground  for  this  exception  to  bis  bonor*8 
refusing  a  motion  for  a  new  trial.  There 
was  testimony  on  both  sides  by  the  wlnesses 
upon  tbe  matters  alleged  in  the  complaint 
The  weight  of  such  testimony  must  be  detv- 
mlned  by  tbe  Jury.  There  is  no  duty  de- 
volved by  law  upon  the  drcnlt  Jndge  to  say 
which  has  the  greater  we^t  This  exc^ 
tlon  Is  overruled. 

It  Is  tbe  Judgm«it  of  this  conrt  that  tbe 
Judgment  of  the  drcnlt  court  be  afflmied. 

OABY,  A.  J.,  concurs  In  tbe  result 
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(Supreme  Court  of  Soath  Carolina.  Sept  6, 
1900.) 

1.  f!*Mim»  —  BxrouL  to  Tbahspobi  Pas- 
flBRosft— ArnioK— PzuDiira. 

cmnplalDt  alloied  tliat  defsndant 
willfally  and  reckienly  failed  and  refused  to 
fnmisb  transportation,  end  that  plaintiff  wu 
^eded  from  the  train,  and  that  anch  ejectment 
wu  doe  to  the  unlawful,  ^lUol,  and  reeklew 
oondnct  of  defoidant,  the  latter  Wttda  nftt  to 
conduct  other  than  the  failure  to  transport. 
L  Sajob— Btidkhck. 

Where,  In  an  action  for  failure  to  transport 
plAlntiC,  the  complaint  makes  no  reference  to 
the  defendant  acting  aa  agent  In  Belllns  tickets 
over  connecting  lines,  but  defendant  relies  on 
that  tact  as  a  defense,  plaintiff  may  show  that 
the  ticket  sold  was  defectlTe  over  such  other 
lines. 

3.  SaMB— DETBOnTI  TlOKKT. 

Where,  In  an  action  against  a  carrier  for 
refoaal  to  furnish  transportation,  the  ticket 
sold  ahowed  on  its  face  that  It  was  intended  to 
fiave  coapous  for  several  connecting  lines,  over 
which  defendant  sold  It,  attached  to  it  so  that 
plaintiff  could  go  to  a  certain  place  and  return, 
and  defendant  warranted  the  ticket  to  be  good, 
the  fact  that  the  conductor  over  the  connectlDg 
line  passed  it  on  the  outgoing  trip,  does  not 
bind  such  connecting  line,  so  as  to  require  an* 
other  conductor  on  the  same  road  to  receive  It 
on  the  return  trip. 

tBd.  Note^For  eases  In  point.  Me  vol.  9, 
Ofent.  Dig.  Oarrlora.  1  1088.] 

4.  Amai.  —  EJzoipnoNa  to  Btidshci  —  Rb- 
vizw. 

Bzceptlons  to  evldrace  will  not  be  con- 
sidered, where  the  objection  atated  no  ground 
therefor,  and  where  like  erldence  was  adiDlttea 
witbont  (rf>}ectlon. 

[Ed.  Note. — For  cases  In  point,  see  voL  2, 
OsDt.  IMg.  Appeal  and  Error,  f  1021.] 

8L  Savb — ElAKKLsss  Ebbob. 

That  the  court  admitted  Irrelevant  evidence 
is  BO  groand  for  rereraal,  wliere  no  abase  of  dis- 
cretion Is  shown. 

[Bd.  Notfc— For  cases  In  point,  see  toI.  8, 
Oent.  Dig.  Appeal  and  Error,  H  416S-4160.1 

&  Cabbiebs  —  Balx  or  DEneoriTX  Ticket  — 

EriOENCE. 

Where  a  carrier  sold  a  ticket  which  showed 
on  Its  face  that  it  was  intended  to  have  coupons 
attached,  and  no  audi  coupons  were  In  fact  at 
tached,  and  there  was  testimony  that  defendant's 
conductor  told  plaintiff  that  a  ticket,  in  the  form 
In  which  It  was.  was  not  good,  auch  facta  were 
admiaalble  to  show  recklesanesa  and  disregard 
of  plalndlPB  rl^ta. 
7.  NiGXionfoB— WAirroirpncss. 

Wantcmnees  Is  properly  defined  as  consdous 
CaUure  to  obeerve  due  care  and  intentional  doing 
of  an  onlawfol  act  knowing  such  act  to  ba  un- 
lawfoL 

[BO.  Note^For  caaea  In  point,  aee  t6L  8T, 
Gent.  Dig.  N««Ugeiioe,  |  IS.] 

flL  Sahs— BxcKLnsKxas. 

Redtleasness  is  the  equivalent  of  willfulness 

or  intentional  wrong. 

[Ed.  Note. — For  cases  In  point,  see  voL  87* 
Cent.  Dig.  Negligence,  1 13.] 

Aivieal  from  Common  Pleas  Circuit  Court 
of  Qreenvllle  County;  Daotseler,  Judge. 

Action  by  Julia  Emmie  Bussey,  by  her 
guardian,  against  the  Charleston  ft  Western 
Carolina  Railway  Company.  Judgment  for 
idalDtUL   Defendant  axvula.  Affirmed. 


The  following  are  defendant's  exceptions'. 

"1.  Because,  aa  It  la  respectfully  submit* 
ted,  the  presiding  judge  erred  In  his  rulings 
upon  the  Introduction  of  testimony  In  the 
following  partlcalan:  (1)  In  allowing  the 
plaintiff  to  testify  that  the  defendant's  cim- 
ductor  between  Fountain  Inn  and  liaurens, 
when  be  took  up  her  ticket,  told  her  that  the 
form  of  It  was  not  good,  when  such  testi- 
mony was  not  In  support  of  any  allegation  In 
the  complaint,  but  was  entirely  outside  of  the 
fasnee  made  therein,  and  it  was,  therefore, 
Incompetent  (2)  In  allowing  the  testimony 
jnst  mentioned  when,  nnder  the  law,  state- 
ments or  admissions  of  this  character  by 
the  defendant's  conductor  cannot  bind  the 
defendant,  as  there  was  no  testimony  that  he 
had  authority  to  so  bind  defendant,  and  the 
testimony  was  further  Incompetent  on  this 
ground.  (8)  In  allowing  the  plaintiff  to  tes- 
tify to  conversations  between  her  and  one 
Richardson  In  the  city  of  Louisville,  and  that 
the  said  party  stated  to  her  that  ber  ticket 
was  all  right,  in  support  of  a  claim  for  dam- 
ages on  the  ground  that  such  ticket  was  not 
a  good  ticket,  when  there  was  no  such  Issue 
raised  in  the  case,  and  such  testimony  was, 
therefore,  Incompetent  (4)  In  allowing  the 
plaintiff  to  testify  that  the  conductor  on  tbe 
Queen  &  Crescent  Road  said  to  her  that  the 
ticket  ahe  had  was  not  a  valid  one,  and  was 
not  worth  tbe  paper  It  was  written  on.  In 
support  of  her  claim  for  damages  on  the 
ground  that  she  was  not  fnmlahed  a  valid 
ticket,  when  there  was  no  such  allegation 
In  the  complaint  and  no  such  Issue  In  the 
case,  and  when  such  conductor  had  no  au- 
thority to  bind  defendant  to  such  admission, 
and,  therefore,  such  testimony  was  Incompe- 
tent (5)  In  allowing  tbe  plaintiff's  counsel 
to  ask  tbe  questian  of  the  defendant's  wl^ 
ness,  Aiken,  and  requiring  the  same  to  be  an- 
swered, as  to  whether  or  not  the  ticket  in 
this  case  was  valid  or  Invalid,  regular  or  Ir- 
regular, and  why  the  same  was  Irregular, 
when  there  was  no  allegation  in  the  com- 
plaint that  tbe  defendant  had  failed  to  fur- 
nish a  good  and  valid  ticket,  and  there  was 
no  such  Issne  raised  In  tbe  pleadings,  and 
such  testimony  was.  tiierefore,  Incompetent 
(6)  In  allowing  the  plaintiff's  counsel  to  ask 
the  question  of  tbe  defendant's  witness, 
Aiken,  and  requiring  the  same  to  be  an- ' 
■wered,  as  to  whether  the  ticket  In  this  case 
was  valid  or  Invalid,  regular  or  Irr^rnlar. 
and  why  the  same  was  Irregular,  when  the 
answer  to  such  question  was  a  mere  matter 
of  opinion  upon  a  legal  qnestlon  of  the  valid* 
Ity  of  such  ticket  and  for  that  further  rea- 
son, such  testimony  was  Incompetent  (7) 
In  allowing  the  plalntlfTs  counsel  to  ask  the 
following  question  of  the  defendants  witness, 
Aiken,  and  requiring  such  ^tness  to  answer 
the  same,  to  wit:  'Did  you  recognize  that 
that  ticket  was  binding  upon  your  railroad?* 
when  sncta  question  and  the  answer  thereto 
was  Incompetoit,  for  tbe  reason  that  it  vas 
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simply  glTlng  the  optnton  of  tbe  witness  up- 
on a  matter  of  law,  which  should  have  been 
decided  by  tfae  court  (8)  In  not  allowing 
the  witness,  G.  L.  Townsend,  to  answer  the 
following  gnestton,  and  in  sustaining  the 
plaintiff's  objection  thereto,  namely:  'Did 
you  think  that  was  a  good  ticket  when  you 
sold  it?*  when  such  question  and  the  answer 
thereto  was  competent  in  this  case,  being  in 
support  of  the  defense  that  there  was  not  a 
particle  of  malice,  or  willfulness  in  the  con* 
duct  of  the  said  Townsend,  as  agent  of  the 
railway  company,  In  Issuing  such  ticket.  (9) 
In  allowing  the  plaintiff's  counsel  to  ask  the 
witness,  Townsend,  the  question,  and  re- 
quiring him  to  answer  It,  'Did  you  have  any 
other  tickets  for  sale  at  the  time  except  this?' 
the  error  being  that  such  testimony  was  In- 
competent, for  that  it  tended  to  prove  facts 
not  alleged  In  the  complaint,  and  it  was, 
therefore,  Irrelevant  (10)  In  ruling  that  the 
testimony  referred  to  In  the  ninth  excep- 
tion was  competent  on  cross-examination,  for 
the  reason,  as  alleged  by  the  court,  that  de- 
fendant's counsel  had  been  allowed  to  ask 
title  same  witness  In  relation  to  the  ticket, 
when,  it  la  respectfully  submitted,  that  the 
question  referred  to  by  the  presiding  Judge 
had  been  ruled  Incompetent,  and  when,  fur- 
ther, even  If  allowed,  such  ruling  would  not 
be  a  Justlflcation,  for  the  reason  that  the 
question  asked  defendant's  counsel  was 
merely  for  the  purpose  of  showing  that  thwe 
was  no  willful  issuing  of  an  illegal  or  Irregn- 
lar  ticket  by  the  defendant 

**2.  Because,  as  It  Is  respectfully  submit- 
ted, the  presiding  Judge  erred  In  refusing  to 
grant  the  defendant's  motion  for  a  nonsuit 
at  the  close  of  the  plaintiff's  testimony,  when 
such  motion  should  have  been  granted  on 
the  following  grounds,  and  It  was  error  of 
law  to  refuse  to  do  so:  (1)  There  was  ab- 
solutely no  testimony  tending  to  show  any 
facts  to  go  to  the  Jnry  to  entitle  the  plaintiff 
to  punitive  damages.  (2)  There  being  no  tes- 
timony to  go  to  the  Jnry,  upon  which  a  ver^ 
diet  for  punitive  damages  can  stand,  there 
was  no  Issue  for  the  Jury  at  all,  for  the  rea- 
iion  that  the  action  was  for  punitive  damages 
only,  and  hence,  there  could  be  no  recovery 
of  compoisatory  damages.  (S)  There  was  no 
testimony  upon  which  the  Jury  could  render 
a  verdict  against  the  defendant,  Charleston 
ft  Western  Carolina  Railway  Co.,  fbr  either 
pimltive  or  compensatory  damages,  because 
the  contract  introduced  In  evidence  showed 
that  the  Charleston  ft  Western  Carolina 
Railway  Co.  was  not  to  be  liable  beyond  Its 
own  lines.  Because  the  evidence  showed 
that  If  there  was  any  wrong  done  to  the 
plaintiff.  It  was  done  by  a  railroad  company 
other  than  the  defendant  Charleston  &  West- 
em  Carolina  Railway  Go. 

"8.  Because,  as  it  is  respectfully  submit- 
ted, the  presiding  Judge  erred  In  holding 
on  the  motion  made  by  the  defendant  at  the 
dose  of  plalntUTa  testimony  for  a  nonsuit, 


that  such  motion  should  not  be  granted,  be- 
cause there  was  no  evidence  that  the  Queen 
ft  Crescent  Railroad  was  a  party  to  the  con- 
tract evldoiced  by  the  ticket  of  the  defend- 
ant Charleston  ft  Western  Carolina  Railway 
Co.,  when  the  undisputed  evidence  on  the 
part  of  the  plaintiff  showed  that  the  tidcet 
Issued  by  the  defendant  bad  been  recognized 
by  the  Queen  Crescent  Railroad  as  a  valid 
ticket  and  that  that  company  bad  allowed 
the  plaintiff  to  ride  on  It  on  her  trip  to  Louis- 
ville, By. 

"4.  Because,  as  It  Is  respectfully  submit- 
ted, the  presiding  Judge  erred  In  refusing  to 
grant  the  defendant's  motion  for  a  nonsuit 
at  the  close  of  all  the  evidence  In  the  case, 
and  in  not  then  holding  that  there  was  no 
evidence  to  go  to  the  Jury  tending  to  show 
that  the  defendant  Charleston  ft  Western 
Carolina  Railway  Company,  bad  been  guilty 
of  any  willfulness  or  wantonness  whatsoerer 
towards  the  plaintiff,  and  in  not  therefore 
granting  the  defendant's  motion  for  a  non- 
suit 

"5.  Because,  as  It  Is  respectfully  submit- 
ted, the  presiding  Judge  erred  In  charging  the 
Jury  as  a  matter  of  law  that  the  defendant 
In  the  ticket  Issued  by  It,  guarantied  the 
plaintiff  transportation  from  Fountain  Inn, 
S.  C,  to  LouIsTllle,  Ky.,  and  from  Ii>als- 
vllle.  Ey.,  to  Fountain  Inn,  8.  C  when  In 
such  ticket  the  defendant  did  not  make  such 
guaranty  for  Itself,  but  only  aa  agent  be< 
yond  Its  own  lines. 

"6.  Because,  as  It  Is  respectfully  submitted, 
the  presiding  Judge  erred  In  chai^^ng  the  Jury 
that  the  clause  In  the  contract  upon  the  face 
of  the  ticket  In  evidence,  reading  as  follows: 
*(10)  Responsibility,  In  selling  this  reduced 
rate  ticket  for  passage  over  other  lines,  and 
In  che(^ing  baggage  on  It  this  company  acts 
only  as  ag^it,  and  It  la  not  responsible  be- 
yond its  own  line' — could  not  bind  the  plain- 
tiff, unless  the  lines  over  which  she  was  to 
pass  were  attached  to  and  made  a  part  of 
the  contract,  or  unless  she  had  knowledge  of 
the  lines  over  which  she  was  to  pass,  when, 
we  submit,  under  the  law,  the  plaintiff  was 
bound  by  such  stipulation,  whether  the  lines 
over  which  she  was  to  pass  were  or  were  not 
mentioned  In  the  ticket,  and  whether  she  did 
or  did  not  know  what  such  lines  were  to  be. 

"7.  Because,  as  It  is  respectfully  submitted, 
the  presiding  Judge  erred  In  refusing  to 
charge  the  Jury  in  the  language  of  the  de- 
fendant's third  request  as  follows:  The 
complaint  does  not  allege  willfulness  or  wan- 
tonness In  the  matted  of  furnishing  a  ticket 
to  the  plaintiff,  and,  therefore,  there  can  be 
no  recovery  for  any  act  of  the  defendant  or 
any  of  Its  agents,  In  or  about  the  furnishing 
of  a  proper  ticket  or  the  failure  to  do  so' — 
when,  we  submit,  under  the  law,  the  def«id- 
ant  was  entitled  to  have  this  instruction  giv- 
en to  the  Jury,  as  the  plaintiff  had  not  alleged 
In  her  complaint  against  the  defendant  any 
negligence  in  falling  to  fnmlsb  a  proper  tick- 
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et,  but,  on  eoBbnxf,  bad  all«ced  tliat 
tlie  dtfendant  fuiDlsbed  to  tbe  plaintiff  a 
flrst-daM  round  trip  tlck«t,  wblcb  carried  her 
lafely  from  Foontalii  Inn  to  LoulsrlUe.  and 
when  bar  right  to  recovery  was  based  entirely 
upon  tbe  alleged  wilUnloaM  of  tbe  Chartaa- 
ton  A  Weatera  Carolina  Bailwar  Go.  In 
ejecting  tbe  plaintiff  from  a  train  on  tbe 
Queen  A  Oreaeent  Boad  on  ber  return  trip. 

Becanae,  as  It  la  respectfnllr  anbmit* 
ted,  tbe  presiding  Judge  erred  in  bla  Instmfr 
tkm  to  flie  }ax7  in  defining  wantonness,  to  be 
wbne  one  consdously  tells  to  obserre  doe 
csre,  wben  we  submit  tbat  anch  deflnltlon 
waa  emmeons  to  law,  and  tended  to  preju- 
dice tta  rVito  of  tbe  defendant 

*9;  Because  as  It  Is  respectfully  submitted, 
the  pred^ng  Judge  ored  as  a  matter  of  law 
In  refusing  to  grant  a  new  trial  on  tbe  flrat 
ground  upon  which  motion  for  new  trial  waa 
bised,  to  wit:  Because  toere  waa  no  erldenoe 
dMwIng  w  tending  to  show  tbat  any  agent 
of  toe  defendant  railway  company  bad  com- 
mitted ft  wrong  toward  0ie  jilalntlfl,  know- 
ing It  waa  a  wrong. 

"lO.  Because  the  presiding  Judge  erred  as 
a  matter  of  law  in  not  granting  a  new  trial 
on  the  second  ground  npon  which  motion 
therefor  waa  based,  to  wit:  Becauae  toe  rer^ 
(Bet  waa  contrary  to  the  charge  ot  toe  con^ 
Tbe  Jury  waa  instructed  toat  unless  toey 
foond  from  toe  pr^pond^nce  of  tbe  erldence 
that  aome  agent  or  agente  ot  the  railway 
cmnpany  did  a  wrong  to  toe  platotlff,  know- 
ing  It  was  a  wrong,  they  could  not  find  to 
Uvot  of  the  platotlff.  There  was  not  a 
title  of  erldence  toat  any  such  wrong  waa 
committed,  and,  toerefore^  toe  failure  to 
grant  a  new  trial  was  error  of  law. 

Because  toe  presiding  Judge  erred  as 
a  matter  of  law  In  refusing  to  grant  a  new 
trial  on  toe  third  ground  npon  whlcb  toe  mo- 
tion was  based,  namely:  Tbat  there  was  ab- 
Bohitely  no  evidence  ton^Uig  to  show  that 
toere  waa  any  wlUfnlnen  on  tbe  part  of  toe 
defendant  or  Ito  agente  in  toe  particnlars 
itated  in  tlie  complaint;  and  to  allow  a  rer- 
diet  to  atond  which  waa  based  i^n  willfol 
acta  not  alleged  to  the  complaint,  was  error 
of  law. 

Because  toe  preridlng  Judge  erred  In 
not  granting  a  new  trial  on  toe  fourth 
ground  upon  which  motion  toerefor  was 
based,  namely:  That  toe  agent  of  toe  de- 
fendant committed  no  wrong  toward  toe 
plaintiff  Imowingly,  and  showing,  fqrtoer, 
toat  toe  only  damage  or  Injury  angtelned  by 
the  plaintiff  was  a  delay  of  one  day,  and  a 
TeriUct  fOr  92J100  was  excesBlr^  and  we  sub- 
mit the  failure  to  set  It  aside  was  error  of 
law.- 

8.  J.  Simpson  and  H.  F.  Ansel,  for  appe^ 
lent  UcCullough  ft  McSwain,  for  respond- 
ent 

OABT.  A.  J.  ^nila  Is  an  action  for  dama- 
ges, allied  to  bare  been  suatolned  by  toe 
plahitia;  through  totentional  wrong  on  the 


part  of  tbe  dtf«idant  Tbe  ^legati<His  of 
tbe  complaint  material  to  tbe  aiwtlras  In- 
TolTed,  are  aubstontlally  as  follows:  '*(!) 
Tbat  on  the  12to  of  Juns^  lOOB,  tbe  platotlff 
applied  to  defwdanf s  agent  at  Fonntato 
Inn,  8.  C  tor  tronsportotlon  to  LonlsTllle. 
Xy.,  and  return,  paid  the  agent  tbe  fare  de- 
manded for  tbe  ticket,  and  tbe  agent  deliver- 
ed to  her  a  round-trip  tldtet  for  one  flrst- 
closs  passage  and  return,  from  Fountain  Inn 
to  Louis vlUe,  Ky.,  via  Spartanburg,  B.  G. 
(2)  That  <m  the  said  day,  platotlff  boarded 
one  of  defenduit's  trains,  and  was  carried 
to  Louisville!  after  arriving  toerot  ahe  ap- 
plied to  Jas.  Bicbardaon,  special  agent  vt 
toe  defendant,  as  directed  by  It,  for  an  ex- 
tension of  ber  tU±vU  until  tbe  lOto  of  July, 
190S,  which  request  was  granted,  (ffi  Tbat 
ahe  compiled  wlto  all  toe  requlremento  and 
condltiona  of  toe  defendant,  wlto  refemce 
to  said  tranaportotlon,  and  toe  defendant 
unlawfully,  careleasly,  reckleuly,  willfully 
and  wanttmly  failed  and  refused  to  tomisb 
to  ber  tranaportottott  to  Fountoto  Inn  frmn 
Louisville,  and  on  tbe  lOto  of  July,  1805,  sbe 
was  tiected  from  tbe  trato  ivon  wblcih  she 
waa  traveling,  and  which  was  a  trato  on  toe 
aame  road  over  wbldi  she  traveled  In  going 
to  liOulsvUle,  whldk  ejection  was  due  to  Uw 
unlawful,  willful,  wanton  and  reckless  con- 
duct of  toe  tetondant  (4  Tbat  plaintiff 
waa  ejected  at  Danville  Ky.;  she  waa  an 
utter  stranger  to  the  town,  did  not  have  but 
$2  on  ber  person,  nor  waa  there  any  one  to 
whom  sbe  could  appral  tor  relief;  to  h« 
humiliated  and  deplorable  condition,  she  tel- 
^boned  to  a  relative  at  a  distence,  who  ad- 
vanced money  enough  to  pay  ber  hotel  bill, 
and  to  buy  anotlier  ticket  bom^  whwe  ahe 
arrived  on  the  ISto  of  July,  1905." 

Tbe  defendant  denied  toe  material  allega- 
tions of  toe  complaint,  and  alleged:  "That 
tbe  contract  between  i^atotlfl  and  defendant 
waa,  tbat  tbe  dtfendant,  to  selling  said  re* 
duced  rate  retom  tidcet;  tor  passage  over 
otoer  lines  than  bis  own,  acted  (mly  as  agoat, 
and  Is  not  reqxmsiUe  b^nd  ito  own  line^ 
said  ticket  having  the  following  ooi^tlons 
attached  to  toe  some,  which  waa  duly  ac- 
cepted and  agreed  to  1^  tbe  platotlff  herein, 
to  wit:  '10.  BeHponslblllty.  In  selling  this 
reduced  rate  ticket  for  passage  over  otoer 
lines,  and  in  checUng  baggage  on  it;  this 
oranpany  acts  only  aa  agent,  and  la  not  re- 
sponsible beyond  ito  own  line.'  Tbat  Dan- 
ville, Ky.,  Is  not  upon  tbe  line  of  road  be- 
longing to  tola  defendant,  nor  opvated  by 
it" 

The  Jury  rendered  a  verdict  to  favor  of 
the  platotiff  for  $2,600,  and  tbe  defOndant 
appealed  upon  exceptions,  whldi  will  be  set 
oat  In  the  r^rt  of  toe  cas&  Before  pro- 
ceeding to  consider  toe  exertions,  It  will  be 
necessary  to  determine  what  Issues  are  rais- 
ed by  toe  pleadings. 

1.  The  complaint  allures  that  toe  plain- 
tiff applied  to  toe  defendant's  agent  for 
transpwtotion  to  Louisville,  Ky^  and  re- 
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tam,  and  paid  to  Qie  agmt  fba  fate  de- 
manded  for  said  tl<^et  The  tblrd  parasrapb 
of  the  complaint  not  011I7  allesea  that  tbe 
defeskdaat  wUlfnlly  and  recklenly  ftlled  and 
refused  to  fomiata  transportation,  and  that  the 
plaintiff  was  ejected  from  the  train,  but  also 
that  said  ejection  was  doe  to  the  unlawfol, 
vlllfnl,  wanttm,  and  reckless  oondnct  of  the 
tefendant  Unless  the  la■^meDtloned  words 
refer  to  conduct  other  than  failure  to  trans- 
port, then  they  are  without  force  and  effect, 
as  that  allegation  had  already  been  made. 
Pleadings  under  the  Code  are  to  be  liberajly 
constmed,  with  a  view  to  siAstantlal  justice 
between  the  parties,  and,  If  possIUe.  ^ect 
should  be  given  to  all  the  langoage  of  the 
complaint,  Instead  of  a  part  only.  We  are 
constrained,  therefore,  to  rule  that  the  word 
■induct"  did  not  have  reference  solely  to 
the  failure  to  furnish  tranaportatloo. 

2.  The  complaint  makes  no  reference  what- 
ever to  the  fact  that  the  defendant  was  tmly 
acting  as  agent.  In  selling  tlie  ticket  over 
connecting  lines;  bnt  the  ^aidant  relies 
upon  this  fact  In  its  answer.  The  plaintiff 
had  the  right  to  offer  testimony  for  the 
purpose  of  showing  that  tbt  ticket  was  vital- 
ly defective  over  connecting  lines,  as  this 
fact  would  raider  Ineffectual  the  defense  set 
up  in  answer,  tt  was  tmly  Incnmbrat  upon 
the  plaintiff,  in  the  first  Instance,  to  in- 
troduce testimony  tending  to  sustain  the  al- 
legations of  the  complaint,  in  order  to  make 
out  a  prima  fade  case. 

8.  Before  proceeding  to  consider  the  epedf- 
tc  assignments  of  error,  we  deem  It  advisable 
to  state  our  construction  of  the  contract 
The  ticket  was  composed  of  two  parts,  which, 
evid^tly.  were  not  Intended  to  be  attached 
together  for  general  nse,  as  they  contained 
Inconsistent  provisions.  The  heading  or  red 
part  of  the  ticket  states  the  following  con- 
ditions :  "Good  subject  to  condltlona  print- 
ed below  for  one  first  class  passage  to  Louis- 
ville. Ey.,  and  return,  via  route  designated 
in  coupons  attached."  "This  ticket  If  pre- 
sented  by  any  other  than  the  person  named 
hereon,  shall  be  forfeited,  and  any  agent  or 
conductor  of  any  line  over  which  It  read«, 
shall  have  the  right  to  take  up  and  cancel  the 
entire  ticket"  "The  holder  of  this  ticket 
agrees,  that  the  liability  of  the  lines,  over 
which  this  ticket  reads,  shall  be,"  etc  "This 
ticket  Is  subject  to  the  rales  and  relations 
of  each  line,  over  which  It  reads."  "No 
agent  nor  employ^  of  any  line  has  power  to 
alter,  modify  or  waive  any  of  the  conditions 
named  to  this  contract."  "In  selling  this 
reduced  rate  ticket  for  passage  over  other 
lines,  and  In  checking  baggage  on  it  this 
company  acts  only  as  agent  and  Is  not  re- 
sponsible beyond  Ito  own  Itoe."  (All  the 
Italics  ours.)  The  only  coupons  attached 
are  In  the  blue  part  of  the  ticket  and  are 
as  follows:  "Charleston  and  Western  Caro- 
lina Ry."  "Bound  Trip  Party  Ticket— Gtoing 
iJonpcm.**  "Good  for  let  dass  passage  1 


persons  as  punched  la  maigla  of  return  cou- 
pon, from  Fountain  Inn,  S.  O.,  to  Louisville, 
Kyn  via  Spartenbarg."  The  return  coupon 
la  similar,  ezc^t  tiw  starting  potot  and 
destination  are  reversed.  The  words  "via 
route  designated  In  coQpons  attacbetf*  clearly 
show  that  the  headliv  or  red  part  of  the 
ticket  was  Intended  to  be  attedied  to  tbe 
coupons,  designating  the  route  over  the  con- 
necting lines,  and  that  the  tiiket  was  de- 
fective in  form.  (B.  N.  Aiken,  traTellng 
passenger  agent  of  the  Qnerai  ft  Crescoit 
Bead,  a  witoesa  fw  the  defendant  testtfled 
that  It  is  tin  unlvrasal  rule  to  exchange 
coupon  tickets  with  any  road,  that  is  finan- 
cially sound;  and  that  the  platotiff  was  elect- 
ed because  her  ticket  was  irr^ular.  The 
other  words  Italldsed  also  show  tiut  coupons 
designating  the  route  over  connecting  lines 
were  contemplated  so  as  to  make  the  ttdcet 
completa  The  words,  "no  agent  not  em- 
plc^fi  of  any  line  has  power  to  alter,  modify, 
or  waive  any  of  the  ctmdlttons  named  in  this 
contract,"  are  Important;  as  they  manifest 
an  intention  on  the  part  of  the  defendant  to 
reserve  the  right  to  deelgnate  the  nrate  over 
the  connecting  lines,  in  the  ticket  itself, 
and  to  prevent  a  connecting  line  from  reoog- 
nixlng  the  tixket  unless  It  was  mentioned  In 
a  coupon  atteched,  and  then  setting  up  the 
claim  that  the  ticket  was  soM  over  Ito  Une, 
and  that  the  defoidaut  acted  as  ito  agent  In 
such  sale.  A  conductor,  tiierefor^  on  e  con- 
necting line,  did  not  have  tbe  r^ht  to  In- 
terpolate toto  the  ticket  provisions  that 
would  make  It  apply  to  his  line,  and  he  was 
not  bound  to  receive  It  to  Ito  vltelly  defective 
torm.  The  words,  "to  selling  this  reduced 
rate  ticket  for  passage  over  other  lines,  this 
company  acte  only  as  agent  and  Is  not  re- 
sponsible beyond  ito  own  Itoe,"  must  be  con- 
strued In  connection  with  the  other  provi- 
sions of  the  ticket  when  it  will  be  seen  that 
"other  Itoes"  mean  other  lines  mentioned  In 
coupons  atteched.  When  the  defendant  sold 
the  tidcet  there  was  an  Implied  agreement 
that  it  had  made  arrangements  with  connectr 
ing  lines  to  accept  tbe  ticket  In  the  form  to 
which  It  was  sold.  In  other  words.  It  war- 
ranted tbe  ticket  to  be  good  in  form,  for 
one  first  class  passage  from  Fountain  Inn  to 
Louisville,' Ey.,  and  return,  not  only  over  Ite 
own  but  connecting  lines.  The  appellant's 
attorneys  seem  to  recognize  this  principle,  for 
to  their  argnm^t  they  say:  "She  might 
have  complained.  If.  on  the  going  trip,  she 
had  been  unable  to  ascertain  the  route  she 
was  to  take,  and  on  one  of  the  defendant's 
connections  had  been  willing  to  recognise 
her  ticket  as  a  legal  contract  on  Ite  behalf.** 
They,  however,  contend  that  there  was  no 
failure  to  this  resped;  that  as  her  ticket 
was  recognized  from  Founteto  Inn  to  Louis- 
ville, there  was  no  ground  for  such  com- 
plaint ;  and  that  the  Queen  &  Crescent  Boad, 
having  once  recognized  her  ticket  It  was 
l^ally  bound  to  recognize  it  on  her  return 
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trip.  Thia  Tlew  cannot  be  mi(M*»*ttma,  for  fb* 
naMHL  tbat  the  failme  of  one  condiictor  to 
dladwrge  Us  daty  to  €iject  a  person  at* 
tanptliv  to  rUto  upon  a  fatally  def«ctlT« 
tkkflt,  would  not  bind  the  company,  to  tbe 
extent  of  prerentlog  anottur  of  Its  coor 
doctors  on  a  different  trafax  and  at  anotber 
time,  from  refusing  to  recognise  tbe  said 

Ws  now  proceed  to  onsldw  tbs  sxe^ttons 
In  flielr  resolsr  order; 

First  exception:  All  tbe  partlcnlara  In 
wld<di  enor  Is  astigned,  exc^  tbe  eigbtb, 
most  be  orermled,  tor  Qm  reason,  eltber 
tbat  Oie  gronnds  of  objection  to  tbe  Intro- 
dnctim  of  the  testimony  were  not  sped  fled, 
or  testimony  to  tbe  same  effect  whs  after- 
wards Introduced  without  objection,  or  tbe 
testimony  was  Irrelerant  Tbe  introdnction 
of  Irrolennt  testimony  must  be  loft.  In  large 
mcasore,  to  tbm  discretion  of  the  presiding 
Jndge^  and  bis  mllngs  are  not  appealable, 
nnlesB  lliere  was  an  abnse  of  dlscretlcm, 
wbkdk  does  not  appear  In  tbis  ease.  The 
d^th  specification  of  error  mntloned  In 
said  eroeptlon  cannot  be  sustained,  because 
the  witness  afterwards  answered  the  qnestlon 
In  tbe  aflbmative. 

Second  exception :  Tbe  very  Irregular  form 
of  the  ticket,  especially  under  the  drcnm- 
rtsnces  of  tbis  case,  and  tbe  cmiduct  of  tbe 
validating  agent,  after  beli^  notified  that 
tbe  plaintiff  had  been  warned  tbat  her  tlciket 
was  defectlTe,  tended  to  show  recklessness 
and  a  disregard  of  the  plaintiffa  rights. 

Third  eneptlon:  This  exertion  has  been 
disposed  of  by  what  has  been  already  said. 

Fourth  exertion:  The  qnestlon  presented 
by  this  exc^ftion  has  been  disposed  of. 

Fifth  en:^itlon :  Tbe  language  of  tbe  pre- 
siding judge,  mentioned  in  this  exception, 
forms  only  a  part  of  Ms  charge  on  tbe  snb- 
jeet,  and  was  e:^lalned  and  qualified  by  tbe 
words  Immediately  following  said  language. 
In  which  he  referred  to  the  tenth  clause  of 
the  ticket  set  out  In  the  answer.  Bot  with- 
ont  tbe  qnallflcatlon,  the  charge  was  In  con- 
formity wiUk  our  constmctloa  of  the  con- 
tract. 

Sixth  exception:  While  this  charge  was 
erroneous,  It  was  not  prejudicial,  xmAa  our 
constmctlon  of  the  contract 

Seventh  exception:  This  exception  Is  dis- 
posed of  by  what  was  said  In  determining 
what  Issues  were  raised  by  tbe  pleadings. 

Eighth  exception:  This  exception  seems 
to  hare  been  abandoned,  as  it  Is  not  dtscuss- 
ed  by  the  appellant's  attom^s  in  their 
argument  It  forms  only  part  of  the  sen- 
tence, which  Is  as  follows:  "Wantonness  Is 
s  consdous  failure  to  obserre  due  care,  a, 
consdoos  Invasion  of  the  rights  of  an- 
other, an  Intentional  doing  of  an  nnlawful 
act,  knowing  such  set  to  have  been  nnlaw- 
ful.** It  is  not  necessary  to  dte  authorities 
to  show  tbat  tbe  exception,  even  if  It  has 
not  been  abandoned,  cannot  be  snstalned. 

NlnUi,  tenUit  eleraitb,  and  twelfth  ex- 
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eeptlms:  These  exceptions  must  bo  orerml- 

od  for  tbe  reascm  tbat  wo  have  already 
shown  ttiero  was  testUnosy  tending  to  provo 
recklessness,  which  Is  ttie  equivalent  of  wlU- 
fulness  or  Intentional  wrong.  Plcfcett  t. 
BaUway.  69  S.  C.  445,  48  8.  B.  406. 

It  is  tbs  Judgment  of  this  court  tbat  tbo 
Judgment  of  the  circuit  court  bo  afllimed. 


WRIGHT  T.  STATE. 
(Soprems  Ooort  of  Georgia.  Aug.  13.  1906.) 

Wan  or  Buoa— VBBoxoT^-<3oNCLi»ivcnE88. 

No  srron  of  law  are  complained  of.  and, 
there  being  sufficient  evidence  to  authorbe  the 
Terdict,  the  Judgment  of  the  court  below,  refus- 
ing a  new  trial,  will  not  be  diatart)ed. 

[Ed.  Kote^— For  eases  in  point,  see  toL  IBL 
Oent  Dig.  Criminal  Law,  |  807S.} 

(SyiUboa  by  the  Oourt) 

Error  from  City  Conrt  of  Hacon ;  Robert 
Hodges,  Judge. 

Walter  Wright  was  amvlcted  of  crime,  and 
briiVB  error.  Affirmed. 

Hardoman  ft  Jones,  for  plaintiff  In  error. 
Wm.  Bmnson.  SoL  Gen.,  for  tbs  State. 

BECK.  J.  Judgment  affirmed.  All  tbe 
Justices  concur,  except  FISH,  a  J.,  absent 


RUMSEY  T.  STATE. 
(Sopmne  Court  of  Georgia.  Aug.  0,  1906.) 

1.  OannRAi.  Law  —  GonrtirnAnoB-^ABBBHai 

or  WZTNBSS— DZUOXHCB. 

In  paBsiDE  upon  the  diligence  of  a  defendant 
In  a  criminal  case  with  regard  to  taking  stepa 
to  secnre  tbe  presence  of  a  material  witness 
at  hie  trial,  tbe  fact  Is  to  be  considered  that  he 
could  not  procure  a  aubpoana  for  a  witness  "out 
of  the  coanty"  until  the  return  of  an  Indict- 
ment against  him;  and  If  It  appears  that  be 
promptly  procured  a  subpoena  when  the  op- 
portnni^  to  do  so  was  offered,  but  that  it  codm 
not  be  served  because  tbe  witness  had  left  the 
countr  In  which  he  had  been  domiciled  and  gone 
to  a  dltFerent  localit;  in  the  state,  the  defendant 
should,  on  proper  and  timely  motion,  be  afforded 
such  time  as  is  necessary  to  secure  tbe  presence 
of  the  witness,  or  t>e  granted  a  continuance. 

[Bd.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §f  1335-1337.1 

2.  HOHICIDX— MCBDBB— MaHBUUOHTEB. 

In  order  to  reduce  a  homicide  from  the  grade 
of  mnrder  to  that  of  voluntary  manslaughter, 

where  there  was  neither  an  actual  assaalt  upon 
the  slayer,  nor  an  attempt  to  commit  upon  him 
a  serious  bodily  Injury,  it  Is  not  necessary  tbat 
the  proof  should  show  that  the  circumstances 
of  the  killing  were  in  the  nature  of  an  assault 
or  an  attempt  to  seriously  Injure  his  person, 
but  only  that  the  circumstances  were  such  as 
would  as  much  justify  the  excitement  of  pas- 
sion as  would  an  actual  assault  or  attempt  to 
commit  a  serious  personal  injury. 

[Ed.  Note. — For  cases  In  point,  see  vol  20, 
Cent.  Dig.  Homicide,  |  67.] 

3.  Same— Admissibtlitt  of  Evidence. 

The  purpose  of  the  deceased  In  goinp  late 
at  night  to  the  home  of  the  defendant  being  a 
pertinent  subject-matter  of  inquiry.  It  was  com- 
petent to  sbow  that  the  former  had  made  an 
engagement  to  there  visit  a  young  woman  of 
nncbasto  diaracter,  who  was  temporarily  an 
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buData  of  the  dwelBoc;  and  additional  o^denct 

to  the  effect  that  tms  woman  had  a  general 
repatation  for  lewdness  was  admlssiole  as 
tendiDK  to  show  the  defendant  knew,  or  bad 
reatnn  to  inspect,  the  obiect  of  the  deceaeed  in 
callinf  ftt  the  home  and  perslsthig  In  hia  ad- 
deaTor  to  see  her, 

4.  CanuNAL  Law— IireTBUOXXOira— Atfuoa- 

BIUTT  TO  GABI. 

The  law  relating  to  the  defense  of  one's 
habitation  against  a  riotons  intruder  was  not 
applicable  to  the  facts  of  the  case,  either  as 
disclosed  by  the  evidence  or  as  narrated  hy  the 
defendant  m  his  statement  before  the  coart  and 
jury. 

[Ed.  Note. — For  cases  In  point,  eee  yoL  14, 
Cent.  Die  Orimlnal  Law,  |  3079.] 

(Syllaboa  hy  the  Goart.) 

Error  from  Superior  Court,  StephoiB  Coun- 
ty; J.  J.  Kimaey.  Judge. 

Parker  Bumaey  was  couTlcted  ot  Tolun- 
tary  manslaogbter,  and  brlnga  error.  Be* 
versed. 

J.  B.  Jonea,  for  plalntUE  to  enor.  W.  A. 
Charters,  Sol.  Gen.,  for  the  State. 

EVANS.  J.  Tbe  defendant  was  Indicted 
for  tbe  crime  of  murder,  and  convicted  of 
voluntary  manslaughter.  He  made  a  motion 
for  a  new  trial,  which  being  overruled,  he 
sued  out  tbia  bill  of  exceptions. 

1.  A  written  motion  was  submitted  by  tbe 
defendant,  requesting  tbe  couurt  to  continue 
tbe  case  for  tbe  term  or  to  at  least  post- 
pone the  trial  to  some  future  day,  in  order 
to  allow  him  an  opportunity  to  obtain  tbe 
testimony  of  a  material  witness.  The  de- 
fendant alleged  tn  tbe  motion  tbat  on  tbe 
nlgbt  of  tbe  shooting  there  was  staying  at 
bla  borne  a  young  woman  by  the  name  of 
Delia  Farmer,  who  occupied  a  bed  in  the 
front  room  wltb  bis  eight  year  old  child; 
that  the  shooting  occurred  at  tbe  door  within 
eight  feet  of  the  bed,  and  this  abs^t  wit- 
ness saw  all  tbat  happened  and  beard  all 
tbat  was  said;  tbat  she  and  his  child  (who 
la  too  young  to  testify)  were  the  only  i>er- 
sons  In  tbe  room  at  the  time  of  the  shooting; 
that  before  he  shot  tbe  deceased  advanced  on 
blm  with  an  oath,  swearing  he  waa  going  to 
kill  him,  and  threw  his  baud  back  to  his 
hip  pocket  and  attempted  to  draw  out  what 
appeared  to  be  a  weapon,  aud  as  the  de- 
ceased did  so  the  defendant  shot,  It  appear- 
ing tbat  bis  life  was  in  danger;  and  tliat  de- 
fendant would  be  able  to  further  show  by 
Delia  Farmer  tbat  tbe  deceased  was  a  dan- 
gerous and  violent  man  when  drinking,  and 
tbat  be  was  drinking  at  the  time.  The  mo- 
tion also  set  forth  the  statement  that  tbe 
absent  witness  was  raised  In  an  adjoining 
county,  that  her  parents  lived  within  two  or 
three  miles  of  Royston,  and  either  In  Frank- 
lin, Madison,  or  Hart  county,  and  defendant 
believed  she  was  there  or  with  other  rela< 
tlons  in  tbat  section  of  the  state.  Tbe  de- 
fendant represented  that  bis  motion  was 
made  solely  for  tbe  purpose  of  having  time  to 
prepare  for  trial  and  procuring  tbe  attend- 
ance of  this  witness,  and  that,  If  he  vraa 
granted  a  reasonable  time,  be  conld  procure 


ber  attendance.  The  Ull  of  Indlctmeiit  vas 
returned  Into  oonrt  juat  betbce  It  waa  ad> 
Joumed  late  In  the  evening  of  ibm  day  pre- 
ceding  that  on  which  the  case  vr&a  called 
tor  trial  and  the  motion  for  a  ff»*t*"m"**^ 
made,  and  the  dfifnidant  had  pvoeured  a 
subpoena  tor  ttie  abaent  wltneia  and  had 
pUced  It  In  tiie  handa  of  the  dierUE.  Fnun 
tratlmony  offered  by  tiie  atate  It  aiveared 
that  the  prosecuting  attorney  had  bean  unable 
to  procure*  the  attendance  <^  XMUl  Fanner 
aa  a  wltneaa  bofore  tbe  frand  Jmy;  a  eob- 
pcena  for  her  having  been  Issued,  but  she 
having  left  ttie  county  before  It  conld  be 
BOTed.  Tbe  state  also  showed  the  tutUltf 
of  a  postponement  on  the  Idea  that  the  pree- 
«iGe  of  tbe  wltneaa  oonld  be  aecored  before 
the  court  adjourned  for  the  term,  but  did  not 
attempt  to  abow  that  ahe  had  eaae  beyond 
the  Jurladictlon  of  the  court  and  eoold  not 
be  aerred  wtth  a  anbpoena  and  bron^t  be- 
fore tilie  comt  at  the  aucoeedlng  tnm.  Gonn- 
ael  fior  the  defndant  stated  ttiat  be  had 
Juat  been  Infbnned  that  she  had  been  In 
Bowman  the  previous  day  and  was  going  to 
Athena  It  further  appeared  that  before 
the  witness  bad  left  tbe  county  she  bad 
evaded  aervtoe  of  tbe  subpoena  calling  on 
ber  to  attokd  iqKm  the  grand  Jury.  Tbe  pre- 
siding Judge,  after  bearing  the  evidence  sub- 
mitted by  the  proaecntlon  in  oonnecUon  with 
tbe  motion  of  tbe  defendant,  declined  to 
either  oontlnne  the  case  for  the  texm  or  to 
poatpone  the  trlaL  We  are  of  flie  opinion  tbat 
a  continuance  ought  to  have  been  granted. 
For  aome  time  before  tfie  Indictment  waa 
returned  tbe  defendant  had  been  conflned  In 
Jail  In  another  county.  It  la  true  titiat  he 
might  bare  nndertaken,  throng  fMmda  or 
relatlvea,  to  aacertaln  tbe  whereabouts  of 
Delia  Farmer  and  keep  Informed  aa  to  ber 
movementa.  In  antldpatloQ  that  an  Indict- 
ment would  be  found  against  him.  But  until 
the  Indictment  waa  returned  he  could  iwoeore 
no  Bobpcena  to  laaue  for  this  witness  who 
was  "out  of  the  county**  (Pen.  Code  188S.  1 
918)*  so  aa  to  detain  ber  until  the  trial,  and 
was  In  no  way  responsible  for  her  absoice 
from  the  county  when  the  case  waa  called. 

2.  In  one  of  the  grounds  of  the  motion  for 
a  new  trial  complaint  la  made  that  the  court 
charged  the  Juej  on  the  subject  of  voluntary 
manalaui^ter;  the  contention  of  the  accuaed 
being  that  there  waa  nothing  In  the  evidence 
nor  lu  bla  atatnnent  to  Justify  a  diarge  on 
tiiat  aubject  Tbe  homicide  occurred  upon 
tbe  veranda  of  the  defendant'a  reaidence,  late 
at  night  Tbwe  waa  evidence  from  which 
the  Jury  could  find  tbat  a  lewd  woman  waa 
temporarify  domldled  at  the  defendant'a  resi- 
dence, that  the  deceased  had  visited  her  dur- 
ing the  afternoon  and  had  made  an  engage* 
ment  to  call  upon  ber  that  night;  that,  some 
time  after  tbe  members  of  tbe  defuidant'a 
household  had  retired  for  the  night,  the  de- 
ceased came  to  his  bouse  and  knocked  oa  tbe 
door,  and  when  defendant  came  to  the  door 
the  deceased .  Inquired  If  tbe  woman  waa 
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tiwn^  and  defendaiit  dantod  that  ib*  wait 
aad  warned  the  deoeaaed  not  to  com*  to  his 
hooM  asaiB;  that  within  a  dkut  ttme  th«r»> 
Mttm  the  deceaaed  latnnied  and  tapped  npM 
fbe  window  of  one  of  the  rooms,  whereapoD  a 
foort  <tt  a*  defendant,  lAo  occnpied  the 
foom  wUli  him,  called  hie  attention  to  the 
fhet  that  time  wae  some  one  oatilde  the 
window;  tlut  the  defendant  went  to  the  wlnr 
dow.  but  eaw  no  one  there;  that  within  a 
tew  minutes  the  deceased  repeated  his  knock- 
ing nixMi  the  window,  and  defendant  was 
again  aronsed  by  his  gnest  and  went  to  the 
window,  saying,  "I  will  see  If  I  can't  put 
them  away  from  there,"  that,  seeing  no  one 
ontrtde,  detendant  then  went  to  the  door, 
<^ned  It,  and  was  confronted  by  the  de- 
oeaeed,  who  insisted  that  the  woman  was  in 
tiie  bouse  and  repeated  his  demand  to  be  al- 
lowed to  see  faer,  refusing  to  go  away  when 
ordered  by  the  defendant  to  do  so;  and  that 
the  defendant,  angered  by  the  past  conduct  of 
the  deceased,  and  losiDg  all  control  of  his 
temper  when  the  deceased  persisted  In  his 
efforts  to  gain  admission  Into  the  honse  In 
order  to  gratify  his  Instfnl  desires,  suddenly 
snatched  np  a  pistol  which  was  lying  on  a 
shelf  over  the  fireplace  of  the  room,  shot  at 
tile  deceased,  and  Inflicted  upon  him  the  mor- 
tal wonnd.  Prom  this  state  of  facts  the  Jury 
ml^t  infer  that  the  killing  was  not  premedi- 
tated by  the  defendant  when  he  for  the  sec- 
ond time  went  to  the  door,  but  was  the  result 
of  sodden  and  Irresistible  passion,  aroused  by 
the  persistent  mlsbehSTlor  of  the  deceased 
and  his  refusal  to  leave  the  defendant's 
home  in  peace;  It  was  for  the  Jury  to  deter- 
mine "whetha  the  circumstances  were  such 
as  to  Incite  passion  of  such  a  character  as  to 
exclude  the  Idee  that  the  shooting  was  done 
with  cool  deliberation  and  malice.  It  Is  true 
that  mere  proTOcatlon  by  words,  threats, 
menaces,  or  contemptoous  gestores  can  in  no 
case  Bofllce  to  reduce  the  killing  from  murder 
t©  voluntary  manslaughter,  and  that  there 
must  be  some  actual  assault  upon  tiie  slayer, 
or  attempt  by  the  person  killed  to  commit  a 
serious  injury  npon  his  person,  or  otter 
equivalent  circumstances  to  Justify  the  ex- 
citement of  paaslon,  and  to  «cclude  all  idea 
•jt  deliberation  or  malice,  express  or  Implied. 
Peri.  Code  1895,  I  65.  The  "equivalent  cli^ 
cumstances"  contemplated  by  this  section  of 
our  Penal  Code  are  not  necessarily  such  at 
tendant  facts  as  are  In  ttie  nature  of  an 
actoal  assault  or  an  attempt  to  commit  seri- 
ous injury  upon  the  person  of  the  slayer,  but 
are  ancb  mitigating  circumstances  as  are 
reasonably  calculated  to  produce  the  same 
state  of  mind  as  would  an  actual  assault  np- 
on him  or  an  attempt  to  do  him  serious  bodily 
injury.  Murray  t.  State,  85  Ga.  878, 11  8.  B. 
dKt;  Edwards  v.  State.  63  Oa.  428.  Besides 
tlie  element  of  hot  blood,  which  must  always 
be  present  in  the  crime  of  voluntary  man- 
slaugbter.  there  must  be.  In  addition  thereto, 
another  element,  vhs.,  an  actoal  assault,  or 
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attempted  Mrioaa  InJvry  to  the  penon,  or 
other  equivalent  circumstances  which  ex- 
clude the  Idw  at  malice.  Jenkins  v.  State. 
128  Ga.  fi28, 51 8.  S.  D98.  It  may  be  conceded 
that  tbere  was  neither  an  actual  assault  upon 
the  accused  nor  any  attempt  to  do  him  bodily 
injury;  yet  If  the  circumstances  attending 
and  leading  up  to  the  homicide  were  sncb 
OS  to  Justify  snddoa  and  irresistible  passion 
on  his  part,  and  such  as  to  negative  the  idea 
that  be  acted  deliberately  and  with  malice, 
the  Jnry  would  be  authorised  to  find  that  the 
crime  was  not  murder,  but  voluntary  man- 
slaughter. Thus,  In  Hill  T.  State,  04  Oa.  453. 
It  was  held  tliat  If  a  man  suddenly  comes  up- 
on  anothw  who  has  debauched  his  wife,  and 
with  tt  beli^  that  the  seducer  Is  armed,  and 
becoming  enraged  upon  seeing  him  for  the 
first  time  after  learning  of  his  guilt,  and  act- 
ing without  premeditetion,  sboote  talm  and 
kills  bim,  tbe  otrense  la  v<rfuntary  manslaugh- 
ter. The  stete  of  mind  produced  by  these 
drcumstances.  althoui^  there  was  no  actual 
assault  npon  or  attempted  personal  Injury 
to  the  slayer,  was  recognised  as  being  similar 
to  the  uncontrollable  passion  which  is  calcu- 
lated to  be  aroused  by  an  actual  assault  or  at- 
tempted bodily  injury  of  a  serious  character. 
The  colloquy  which  passed  between  tbe  de- 
ceased and  tbe  defoidant  In  the  case  at  bar 
could  not  arouse  that  passion  which  the  law 
ascribes  to  human  infirmity,  when  grading  a 
bomldde  as  roluntery  manslaughter;  but 
tbere  were  other  elemente  In  the  case  which 
would  seem  to  warrant  the  conclusion  that 
the  intrusion  of  the  deceased  upon  the  prem- 
ises of  the  defendant  and  the  persistent  en- 
deavor of  the  forma  to  see  an  Inmate  of  the 
dwelling  for  an  unlawful  purpose,  against 
the  win  of  the  defraidant  and  In  deflance  of 
his  orders  to  go  away,  amounted  to  such  prov- 
ocation as  would  arouse  his  uncontrollable 
jHisslon  and  produce  a  sudden  irresistible 
Impulse  to  slay  the  offender  when  peaceful  at* 
t^pte  to  Induce  him  to  abandon  his  lustful 
mission  proved  unavailing.  The  shooting 
was  not  ueceBsarlly  attrlbuteble  to  a  wanton 
and  premedlteted  deelre  to  take  the  life  of 
the  deceased  to  avenge  any  real  or  supposed 
wrong  done  to  the  defendant;  and  the  trial 
Judge  properly  charged  the  Jury  as  to  the  law 
of  voluntary  manslaughter,  and  left  them  to 
detemrine  whether  the  killing  was  done  with 
deliberation  and  malice,  or  under  a  sudden  im- 
pulse of  passion  which  the  law  supposes  to 
be  Irresistible,  when  aronaed  by  an  actual 
assault  or  an  attempt  to  commit  serious  bodi- 
ly Injury  upon  tbe  slayer,  or  by  equivalent 
clrcumBtences  such  as  exclude  all  Idea  of  pre- 
meditetion, ddlbwatlont  or  malice,  eqvess 
or  Implied. 

3.  It  was  all-lmportent  to  inquire  into  tbe 
purpose  of  the  deceased  In  going,  late  at 
night,  to  tbe  home  ot  tbe  detendant  and  de- 
manding to  see  a  young  woman  who  was 
temporarily  an  Inmate  of  his  dwelling;  and 
it  was  no  lees  Important  to  ascertain.  If  possl- 
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bl^  iflu^Sutt  tbe  dflftadttftt  knew  or  lu^  reo^ 
son  to  siiQpect  what  that  jniipose  waB.  Proof 
Out  the  woman  was  anduste  and  had  made 
an  engagement  with  the  deceased  to  call  to 
see  her  at  night  was  admissible  as  directly 
bearing  upon  the  Inquiry  Into  the  pnipose  of 
the  deceased  In  going  to  flie  defendant's 
bouse  and  persisting  In  his  effcnts  to  see  ooe 
of  Its  Inmates.  Bvldence  that  tbe  woman 
had  a  general  reputation  for  iewdneea  was 
rderant  as  tending  to  show  that  the  defend- 
ant was  acquainted  with  her  true  character, 
and  was  advised  of,  though  not  in  sympatliy 
with,  the  object  of  the  untimely  visit  of  the 
deceased.  Price  v.  State,  72  Or.  464;  Oossett 
V.  State,  123  Ga.  431,  61  S.  E.  394.  The  ac- 
cused had  no  cause  to  complain  of  the  ad- 
mfBsion  of  such  light  upon  tiie  tragedy. 

4.  The  deceased  went  to  the  dwelling  of 
ttie  defendant  upon  a  peaceful,  though  unlaw- 
ful, mission.  The  evidoice  did  not  disclose 
that  he  made  any  endeavor.  In  a  riotous  man- 
ner, to  enter  tbe  habitation  of  the  defendant 
for  the  purpose  of  assaulting  or  offering  per- 
sonal violence  to  any  person  therebi;  and, 
this  being  so,  the  court  properly  eliminated 
from  tbe  charge  to  the  Jury  all  reference  to 
tbe  law  relating  to  the  defense  of  one's  habi- 
tation against  riotous  Intruders,  embraced  in 
Pen.  Code  1895,  fi  70.  The  court  did  charge 
section  72,  which  declares  under  what  cir- 
cumstances a  forcible  invasion  of  one's  habi- 
tation may  be  resisted  and  in-evented  by  the 
slaying  of  the  Intruder.  This  instruction  was 
Inapplicable  to  the  facts  of  tbe  case,  but  It  did 
not  operate  to  tbe  prejudice  of  the  accused,  as 
It  gave  to  him  tbe  benefit  of  a  defense  upon 
which  he  did  not  rely. 

Aj  there  must  be  another  trial  because  ot 
the  erroneous  ruling  of  the  court  upcm  the 
defendant's  moHon  for  a  continuance,  we  are 
not  called  on  to  deal  specifically  with  the 
complaint  that  a  new  trial  was  not  granted 
on  the  ground  of  newly  discovered  evidence. 

Judgment  reversed.  All  tbe  Justices  con- 
cnr,  ezcspt  FISH,  a  J.,  absent 


DBAS  V.  SAMMONS. 
09uinenie  Court  oi  Georgia.  Aug.  9,  1906.) 

Bjbotmbht— TiTLl  o»  PLAIHTIFB'. 

When  an  action  Is  brooght  for  the  re- 
covery of  land,  either  under  tbe  common-law 
form  or  under  the  Code,  tbe  plaintiff  mnst  re- 
cover. If  at  all,  upon  tbe  state  of  his  title  as 
It  subsisted  at  the  commencement  of  the  suit. 
Evidence  of  any  after-acquired  title  Is  wholly 
Inadmiasible. 

[Ed.  Note.— For  cases  in  point,  see  ToL  17, 
Gent.  Dig.  Ejectment,  8  28.] 

(Syllabus  br  the  Court.) 

Error  from  Superior  Court,  Richmond 
County;  H.  G.  Hammond,  Judge. 

Action  by  Nancy  Sammons  against  Julia 
Deas.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Seversed. 

Nancy  Sammons  brought  suit  to  recover 
a  certain  tract  of  land  against  Julia  Deas. 


To  the  petition  was  attached  an  abstract  of 
title,  tha  hut  link  of  which  was  as  follows: 
'*Wliiiwy  Inlow  to  Nancy  Sanmums,  sole 
h^  at  law  of  'vnnney  Inlow."  After  both 
sides  announced  ready  for  trial,  plaintiff 
amended  the  abstract  of  title  attached  to 
her  petition,  so  that  it  a^eared  Oiat  Winner 
Inlow  died  intestate  about  1894,  and  left 
as  her  heirs  at  law  two  brotben  and  two 
sisters,  one  of  whom  was  tbe  plalntlfC. 
There  were  no  debts  due  by  the  deceased, 
and  there  was  no  administration.  The  other 
tain  at  law  of  Winn^  Inlow  coniwyed  to 
the  plaintiff  by  a  deed,  not  recorded,  the 
property  sued  for.  This  deed  Was  dated 
October  10^  180B,  wblcSi  was  snbaeqnukt  to 
the  date  the  petition  was  illed.  The  detend- 
ant  demurred  to  that  portion  of  the  amend- 
ment embracing  the  last  demise  oa  the 
ground  that  the  i^alntlfl  conld  not  maintain 
an  actbu  on  a  title  acquired  after  the  com- 
mencement of  her  suit  The  demurrer  was 
overruled.  Evidence  was  admitted,  over  ob- 
jection <rf  defendant  establishing  tbe  last 
demise;  and  the  court  charged  the  Jury  that 
the  plalntlfl  conld  reoovOT  cax  a  title  acquired 
after  the  commencement  of  the  action.  To 
all  tiiese  rulings  the  defendant  excepted. 

Wm.  H.  Finning,  for  plaintiff  In  emur. 
F.  W.  Copm,  for  defradsnt  In  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facte).  When  the  common-law  form  of  eject- 
ment Is  adopted,  the  plaintiff  may  lay  as 
many  demises  as  be  pleases,  and,  if  he  show 
title  under  any  one  of  them,  he  may  recover. 
He  may  also  add  new  demises  by  way  of 
amendment  at  any  time  when  It  is  necessary 
to  maintain  his  suit  When  the  plalntlfl  does 
not  adopt  tbe  common-law  form  of  eject- 
ment, he  Is  required  to  attach  to  his  petition 
an  abstract  of  tbe  title  relied  on.  This  ab- 
stract is  treated,  for  many  purposes,  as  con- 
taining what  would  be  the  demises  under 
tbe  common-law  form.  It  may  be  amended 
by  adding  different  and  other  muniments  of 
title  under  which  the  plaintiff  claims.  Wil- 
lis V.  Meadors,  64  Ga.  721.  The  general  rule 
is  that  there  can  be  no  recovery  unless  tbe 
plaintiff  had  a  complete  cause  of  action  at 
the  time  tbe  suit  is  filed.  A  cause  of  action 
accruing  p^dlng  the  suit  will  not  entltie  the 
plaintiff  to  recover.  Baker  r.  Tillman.  8ft 
Ga.  402,  11  S.  E.  355;  Wadley  v.  Jones.  35 
Ga.  329;  Gentry  v.  Walker,  101  Ga.  123,  2S 
S.  E.  e07;  Harris  v.  Moss,  112  Ga.  85,  S7 
S.  EL  123  (3).  This  rule  is  applicable  both  to 
the  common-law  form  of  ejectment  and  the 
action  to  recover  land  authorized  by  the  Code. 
The  English  Court  of  King's  Bench  would 
not  suffer  a  demise  to  be  laid  subsequent  to 
the  day  of  the  delivery  of  the  declaration, 
on  the  ground  that  this  would  be  to  give  to 
the  lessor  of  the  plaintiff  a  r^ht  of  action 
whldi  did  not  subsist  at  the  time  of  the 
commenc^ent  of  the  acticm.  Tyler  on  meet- 
ment,  402.  Tbe  same  rule  has  been  an- 
nounced In  this  country  In  numerous  cases. 
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15  G7C.  20.  In  Jobnston  t.  Jonei.  66  U.  8. 

17  !«.  Ed.  117,  Mr.  Jofltloe  Swayne  re- 
marked: "In  ejectment  tlie  plafntlfl  nnut  re- 
cover. If  at  all,  npon  tbe  state  of  Us  title  as 
It  sobs  Is  ted  at  tbe  commencement  of  his  snlt 
Eridence  of  any  after-acquired  title  Is  wholly 
[nadmiaslble."  And  tbe  same  Justice,  In  Mc- 
Cool  T.  Smith,  66  U.  8.  470,  17  I*  Bd.  218, 
said:  "Tbe  mle  of  the  common  law  Is  in- 
flexible that  a  party  can  recover  only  upon 
a  title  wbldi  snbalsted  In  him  at  the  time  of 
the  commencement  of  the  suit" 

Judgment  reversed.  All  the  Justices  con- 
cur, ezc«pt  FISHf  0.  J.,  abamt. 


JONES  V.  STATE. 
(Sapreme  Court  of  Georgia.  Aug.  17,  1006.) 

L  CaxviNAX.  Law— GoimKOAHCE  —  Showinq 

on  Appucation. 

In  bis  application  for  a  continuance  tbe 
morant  (ailed  to  show  that  the  same  was  not 
made  for  the  purpose  €S  delay,  and  there  was 
no  abuse  of  ue  courfa  discretion  in  ovnrul- 
tns  the  motion  for  continuance. 

[Ed.  Note,— For  cases  In  point,  see  voL  14, 
Celt  Dig.  Oriminal  Law.  |  ISllTl 

2.  Same— ImTBtTCTtOIfS— BVIDEITCK. 

The  portions  of  the  charge  excepted  to 
were  not  erroneous  for  any  of  the  reasons  as- 
signed. The  evidence  autboriied  the  verdict, 
and  the  Ju^ment  of  the  court  refusing  a  new 
trial  will  not  be  dfaturbed. 

(Syllabva  by  the  OonrtJ 

Error  from  Superior  Court,  Rabun  Coun- 
ty; J.  J.  Elmsey,  Judge. 

Zeb  Jones  was  convicted  of  crime,  and 
brings  error.  Affirmed. 

W.  S.  Paris,  for  plaintiff  In  error.  W.  A. 
Charters,  SoL  Gen.,  for  the  State. 

BBGE,  J.  Judgment  affirmed.  All  tbe 
Justices  concur,  «cc^t  FISH,  O.  3^  absoit 


PICKENS  V.  GEORGIA  R.  &  BANKING  CO. 
(Snpreme  Coort  of  Georgia.   Aug.  17,  1006.) 

CaKBIEBS— TbaNSPORTATION  of  PASaEHOEBS— 
STOPPINQ    at  DESTINATIOn— L1IABIL.ITY  OF 

Lbssob. 

A  railroad  company  vhich  as  a  common 
carrier  receives  a  passenger,  and  accepts  a 
ticket  sold  by  It  or  a  connecting  line  to  a 
particular  station  on  its  road  Is  charged  by  law 
with  tbe  duty  of  stopping  the  train  at  the  sta- 
tion, and  aSTordine  the  passenger  an  opportuaity 
to  alight:  and  the  faflure  to  perform  such  a 
duty  u  a  brendi  of  a  public  duty,  which  renders 
the  lessor  liable  where  the  road  was  being  op- 
erated hy  lessee. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  De  Ealb  Conn- 
ty;  L.  &  Boan,  Judge. 

Action  by  NtiHe  Pickens  agalnat  tbe  Geor- 
gia Railroad  &  inking  Company.  Judg^ 
oient  for  d^endan^  and  plaintiff  brings  er- 
wr.  Berersed. 

Nellie  Pickens  sued  the  Georgia  Railroad 
&  Banking  Company,  alleging  that  it  was 
tile  owner  of  a  Ifaie  of  railroad  which  it  bad 


leased  to  two  other  companies  which  were 
operating  tbe  same.  Tbe  Gainesville,  Jeffer- 
son ft  Southern  Railroad  Company,  herein- 
after celled  tbe  "Gainesville  Company,"  own- 
ed a  line  of  road  running  from  Gainesville 
by  Hoscbton  to  Social  Circle  on  tbe  Hue  of 
the  defendant  Tbe  defendant  sold  tickets 
from  points  on  its  road  to  points  on  the  line 
of  the  Gainesville  Company,  and  the  Oalnee- 
vllle  Company  sold  tickets  from  points  on  Its 
road  to  points  on  the  defendant  road.  The 
plaintiff  purchased  from  tbe  agoit  of  tbe 
Gainesville  Company  a  ticket  from  Hoscbton, 
a  station  on  that  road,  to  Stone  Uountaln,  a 
station  on  tbe  road  of  the  defendant  The 
agent  told  her  at  tbe  time  of  the  purchase 
that  tbe  train  upon  which  she  would  leave 
Hoscbton  would  mabe  connection  at  Social 
Circle  with  a  train  of  the  defendant  which 
would  stop  at  Stone  Mountain.  When  she 
reached  Social  Circle  she  boarded  a  train  of 
the  defendant  when  It  arrived  at  that  point 
The  conductor  in  charge  of  the  train  took  her 
ticket  examined  it  carefully,  punched  it,  and 
placed  it  In  bis  pocket  after  having  been  In- 
formed that  she  desired  to  leave  tbe  train  at 
Stone  Mountain.  When  the  train  reached 
Stone  Mountain  tbe  conductor  failed  to  stop 
the  train,  and  carried  her  to  Atlanta,  16 
miles  from  her  destination.  The  petition  al- 
leges that  the  defendant  was  negligent  In  not 
stopping  tbe  train  at  Stone  Mountain,  and 
allowing  her  to  alight  therefrom  after  having 
accepted  her  ticket  It  was  further  alleged 
that  the  train  was  scheduled  to  stop  at  Lt- 
thonla,  where  she  could  have  boarded  anoth- 
er train,  and  reached  ber  destination  If  she 
bad  been  Informed  that  the  train  would  not 
stop  at  Stone  Mountain.  Tbe  petition  dis- 
tinctly alleges  that  npon  the  acceptance  of 
her  ticket  by  the  conductor  a  duty  on  bis 
part  arose  to  stop  the  train  at  the  point  of 
dratinatlon  indicated  by  the  ticket  Upon 
general  demurrer  the  petition  was  dismissed, 
and  the  plaintiff  excepted. 

Hulsey  ft  Field  and  A.  M.  Brand,  for  plain- 
tiff in  error.  Jos.  B.  &  Bryan  Camming  and 
M.  A.  Candler,  for  defendant  In  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  A  railroad  conductor  should  not  ac- 
cept from  a  passenger  a  ticket  to  a  particular 
station,  knowing  that  she  intends  and  de- 
sires to  get  off  there,  unless  he  expects  to 
stop  the  train  at  that  stotlon,  and  allow  her 
to  alight.  If  he  accepts  a  ticket  s  duty 
arlBes  to  stop  the  train  at  the  point  of  desti- 
nation fixed  by  the  ticket  Caldwell  v.  Rail- 
road Ca,  80  Ga.  560,  IS  S.  B.  678.  In  the 
present  case  the  conductor  not  only  accepted 
tbe  ticket  but  be  was  distinctly  informed  that 
plaintiff  desired  to  alight  from  tbe  train  at 
Stone  Mountain.  If  be  did  not  Intend  to 
stop  the  train  at  that  station,  he  should  have 
promptly  informed  the  plaintiff  to  that  effect 
and  refused  to  accept  ber  ticket,  and  either 
have  stopped  tbe  train  Immediate  and  al- 
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lowed  her  to  allgbt,  or  sliould  bare  Informecl 
her  at  what  station  the  train  would  make 
the  next  stop  In  order  to  allow  her  to  alight 
at  that  point.  The  failure  to  stop  the  train 
at  Stone  Mountain  and  carrying  plaintiff  be- 
yond ber  point  of  destination  to  Atlanta  was 
a  breach  of  dnty,  which  renders  the  company 
liable.  The  plaintiff  certainly  had  a  cause  of 
action  against  the  lessee  of  the  defraidant 
for  this  breach  of  duty  which  It  owed  to  her, 
growing  out  of  the  acceptance  of  her  ticket 
The  defendant,  being  by  Its  charter  a  carrier 
of  passengers  for  hire,  could  not  throw  off 
the  resp<Hislbinty  which  It  owed  to  the  public 
by  a  lease  of  Its  property  to  another  com- 
pany ;  and  the  plaintiff  therefore  had  a  right 
of  election,  whether  she  would  hold  the  lessee 
liable  or  bring  her  action  against  the  lessor. 
"A  breach  of  a  contract  made  by  a  common 
carrier  with  one  of  Its  passengers  is  a  breach 
of  its  public  duty  for  which  It  Is  liable  In 
tort"  Caldwell  t.  Railroad  Co.,  supra.  The 
petition  being  chall^iged  simply  by  a  gen- 
eral demurrer,  it  will  not  be  subjected  to 
that  scrutiny  which  the  filing  of  a  special 
demurrer  would  require.  As  against  a  gen- 
eral demurrer  the  petition  set  fcvtb  a  cause 
of  action. 

Judgment  reversed.  All  the  Jnstlcfls  con- 
cur, except  FISH,  Gl  J.,  absent 


HAI^L  T.  STULB. 
(Bopreme  Court  ot  Georgia.  Aug;  17, 1906.) 

RbCBIVEBS— CoiCFXnSATIOK— CONTKACTB — VA- 
LIDITY. 

The  compenaatlon  of  the  receiver,  and  the 
I  party  or  parties  to  be  charged  with  the  pajr- 
ment  of  the  same,  are  matters  to  be  deter* 
mined  exclusively  by  the  court  from  which  the 
receiver  derives  his  apiMintmeDt ;  and  an  agree- 
ment between  the  receiver  and  a  party  who  is 
also  the  purchaser  at  a  sale  of  the  receiver, 
under  which  the  latter  ie  rendered  liable  for 
the  payment  of  the  compensation  of  the  re- 
ceiver. Is  contrary  to  public  policy  and  void,  un< 
less  the  agreement  is  entered  Into  with  the  au- 
thority of  the  court  or  Is  thereafter  approved 
^by  it 

[Ed.  Note. — For  cases  In  point  see  voL  ^ 
Cent  Dig.  Receivera,  897-401.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Blchmmd  Conn- 
t7;  W.  F.  Eve,  JnOgfi. 

Acttcm  by  A.  W.  Stolb  against  H.  L.  Hall. 
Judgment  for  plaintiff,  and  defendant  Inrlnga 
error.  Beversed. 

A.  W.  Stulb  brought  suit  against  H.  L. 
Hall,  and  alleged  the  following  facte:  On 
July  16, 1902,  petitioner  was  appointed  receiv- 
er of  the  firm  of  Hall  &  WyUy,  and  took  pos- 
session of  the  properly  of  said  firm,  and  after 
conducting  the  business  for  some  time,  finally 
sold  the  assets  for  $11,000,  the  same  being 
bous^t  In  for  the  benefit  qf  Hall.  Hall  bad 
promised  to  pay  petitioner  his  fee  as  receiver, 
and,  relying  upon  this  promise,  petitioner 
presented  no  claim  to  the  court  for  fees,  "nor 
did  he  object  to  the  cfmflrmatioa  of  the  sale." 


ThB  amount  to  be  paid  was  not  fixed,  but  It 
was  agreed  that  be  should  be  paid  the  reason- 
able  value  of  the  services  rendered  aa  receiv- 
er, wblcb  is  alleged  to  be  $SO0.  Hall  la 
further  Indebted  to  petitioner  In  the  sum  of 
(25,  by  reason  of  an  agreemoit  made  by 
said  Hall  In  writing  to  assume  a  debt  due 
petitioner  by  A.  E.  Wytly.  The  defendant 
demurred  generally  and  specially  to  the  peti- 
tion, and  to  the  ovemiling  of  his  demurrer 
ttccepted. 

Salem  Dutcher  and  B.  B.  McCowen,  for 
plaintiff  In  error.  Wm.  H.  Barrett,  for  de- 
fendant in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  A  receiver  is  an  office  of  the  court 
from  which  he  rec^ves  his  appointment  He 
Is  sometimes  described  as  an  Imjuirtial  and 
Indifferent  person  between  the  parties  to  a 
cause,  appointed  by  the  court  to  receive  and 
preserve  the  property  or  fund  In  litigation 
pendente  lite,  when  It  does  not  seem  reason- 
able to  the  court  that  either  party  should 
hold  It  He  is  In  no  sense  an  agent  or  repre- 
sentative of  any  party  to  the  action.  He  ex- 
erctses  his  function  In  the  interests  (tf  no  in- 
dividual Interested  In  the  litigation,  bat  for 
the  common  benefit  of  all  concerned.  GOgti 
on  Receivers  Ed.),  I  1;  Alderson  on  B«- 
celvera,  S  2.  His  compensation  is  determined 
by  the  court  from  Tblch  be  reeelTet  his  ap- 
pointment The  court  In  flzlng  the  compensa- 
tioa  takes  Into  consideration  the  fidelity  ex- 
erdsed  by  blm  In  the  discharge  of  his  dutlesw 
A  recelTw  Is  freqnenUy  spocen  of  as  the 
"band  of  tiie  court"  Hi^  on  Becelvers,  f 
2.  He  has  been  called  "the  ezecntlTe  end  of 
a  court  of  equity.**  Beach  on  Ueceimm,  1  2. 
His  possession  is  the  possession  of  the  court; 
An  lnterfnen<^  with  the  property  In  his  po» 
session  Is  a  contempt  Under  8<»ne  drcnm- 
stances,  at  least  his  p«Boa  Is  protected  aa 
much  as  the  pn^poty  in  his  possession.  The 
receiver  may  apply  to  the  court  for  instroe- 
tions  whenever  be  is  In  doubt  as  to  the  proper 
course  to  be  pursued  In  the  discharge  of  bis 
duties.  He  may  look  with  confidence  to  the 
court  for  protection  against  any  one  Interfere 
ing  with  him  in  the  administration  of  the 
property  in  his  hands.  He  should,  at  all 
times,  strive  to  maintain  In  the  discbarge  of 
every  duty  impartiality  betweoi  the  parties 
interested  in  the  litigation.  He  should  never 
sacrifice  or  Jeopardize  the  Interests  of  one 
party  In  order  that  another  may  be  benefited. 
He  should  not  place  himself  In  a  position 
where  he  would  be  tempted  to  serve  one 
rather  than  the  other.  If  the  receiver  were 
allowed  to  make  an  agreement  as  to  bis  com- 
pensation with  one  of  the  parties  to  the  case, 
this  would  place  blm  in  a  position  where  be 
would  be  more  than  apt  to  guard  the  interest 
of  him  from  whom  his  compensation  was  to 
come  rather  than  other  parties  whose  Inter- 
ests might  be  involved.  More  than  this,  It 
would  have  the  effect  to  weaken  bis  SMise  of 
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r»poiiBlbiIlt7  to  the  court  from  which  he 
received  blB  appointment,  and  the  right  to 
contract  with  a  litigant  for  his  fee  would 
veaken  the  control  which  the  court  should 
at  all  times  have  over  the  receiver,  which 
can  be  exercised  more  efflcucloualy  than  in 
any  other  way  by  the  amount  allowed  for 
his  compensotlon. 

Strictly  speaking,  a  receiTer  Is  not  a  public 
officer,  but  his  position  Is  such  that  rules 
which  would  be  applicable  to  a  public  of- 
ficer can,  with  propriety,  be  applied  to  him. 
An  agreement  by  a  public  officer  to  accept 
less  than  the  fees  or  salary  allowed  by  law 
Is  contrary  to  public  policy  and  void,  and  the 
came  is  true  of  a  promise  to  give  a  public 
officer  more  than  the  amount  which  the 
law  Axes  as  compensation  for  his  services. 
The  rule  is  well  settled  that  where  fees  or 
salaries  are  established  for  the  services  of 
public  officers,  the  policy  of  the  law  prohibits 
special  contracts  between  them  and  the 
public.  0  Cyc.  406;  15  Am.  &  Eng.  Enc. 
Law.  964;  Greenwood  on  Public  Policy,  837; 
Clark  on  Contracts,  282,  et  seq.  In  National 
Exchange  Bank  v.  Woodslde  (St.  Louis 
Court  of  Appeato)  80  S.  W.  71S,  the  receiver 
of  a  bank  consented  that  his  receivership 
slMuld  remain  open  for  the  benefit  of  a  pur- 
chaser of  certain  of  the  bank's  assets,  and 
the  purchaBer  might  use  the  receiver's  name 
in  suits  brought  to  collect  such  assets,  the 
purchasers  agreeing  to  pay  the  receiver  for 
the  use  of  his  name^  It  was  held  tnat  this 
agreement  was  contrary  to  public  poficy  and 
void;  tbat  the  recelv'er's  compensation  was 
within  the  exclU8lv&  Jurisdiction  of  the  court 
by  which  he  waa  appointed  and  payable 
from  the  estate.  Some  of  the  text-writers 
have  laid  down  the  pr^sltion  that  a  direct 
liability  may  be  Imposed  npon  parties  to 
the  action,  or  some  of  them,  for  the  remun- 
T-ration  of  the  receiver,  and  that  this  may  re- 
sult oat  of  an  agreement  between  the  parties. 
.Uderson  on  Receivers,  {  866;  Beach  on  Re- 
ceivers, i  841.  In  each  of  the  works  above 
dted  the  authority  for  the  proposition  Is  the 
case  of  Kelsey  v.  Sargent,  which  is  reported 
in  2  N.  t;  SL  Rep.  150,  and  40  Hun  (N.  T.)  150, 
>md  633.  The  volume  first  referred  to  Is  not 
accessible  to  as,  but  .we  hare  examined  the 
case  as  reported  In  fhe  last  volume.  On  the 
first  page  cited  there  appears  a  case  of  the 
name  indicated,  but  a  careful  examination  of 
this  case  falls  to  disclose  anything  remotely 
bearing  on  this  subject.  On  the  second  page 
cited,  appears  a  case  of  the  name  Indloited, 
along  with  other  cases,  and  the  only  matter 
reported  ta  In  the  following  language: 
"Ordor  granting  additional  allowance  af- 
firmed wlUi  costs.*'  It  may  be  that  the  mat- 
ter r^rred  to  was  adjudicated  In  tiie  case 
last  cited.  We  find  no  case  which  sus- 
tains the  pxxHMnltlon  that  a  receiver  may 
bargain  with  a  litigant  u  to  the  compen- 
sation to  be  paSA  for  hts  servlcea.  It  has 
been  held  that  a  receiver  may  waive  hla 
rigM  to  compensation.  2  Current  Lav,  1479. 


But  If  a  receiver  intends  to  Insist  npon  com- 
pensation for  his  services,  be  most  look  to 
the  court,  and  the  court  alone,  to  determine 
the  amount  to  be  paid,  and  by  whom  the 
paymoit  shall  be  made.  It  follows  that  a 
contract  made  by  a  receiver  with  a  party 
who  Is  also  the  purchaser  at  a  sale  by  the 
receiver,  under  which  the  latter  Is  to  be  liable 
for  his  compensation  as  receiver  In  the  cause, 
at  a  stated  amount  or  an  amount  to  be  there- 
after determined,  is  contrary  to  public  policy 
and  void,  when  it  appears  that  the  agree- 
ment was  not  authorised  or  approved  by 
the  court  appointing  the  receiver.  The  Judge 
erred  in  overrulii^  the  demurrer  to  those 
portions  of  the  petition  which  sought  a  re- 
covery from  the  defendant  based  upon  a  con- 
tract between  him  and  the  plaintiff  to  pay 
the  latter  for  services  rendered  as  receiTer. 

Judgment  reversed.  All  the  Justices  coa- 
cnr,  exeept  FISH.  C.  J.,  absent 


SOUTHERN  RT.  CO.  v.  BORN  STEEL 
RANGE  CO.  - 
(Sapreme  Court  of  Oeorgia,  Aug.  17,  1906L) 

1.  Carriebs— Carbiaqk  or  Ooodb— IHABIUTr 
TO  FiKD  Gonsxonn— Ddtt  or  Cabrieb. 

Upon  inability  to  locate  a  consignee  and 
aellver  to  him  a  shipment  of  freight,  a  common 
carrier.  If  informed  that  the  ownerahlp  of  the 
property  Is  in  the  consignor.  Is  under  a  duty 
to  hold  the  shipment  a  reasonable  length  of 
time  subject  to  his  ordw. 

[Ed.  Note. — ^Tor  cases  In  point,  see  vol.  9, 
Cent.  Dig.  Carriers*  li  816. 

2.  Saics— Frbiort  GHABaBs— BnroBCKUKnT— 
Salb  of  Goons. 

While  the  eonslfmor  may  b»  called  on  to 
pay  charges  for  freight  and  storage,  the  carrier 
cannot  lawfully,  pending  an  adjustment  of  its 
claims  and  without  affording  the  consignor  an 
opportunity  to  pay  all  Just  demands  against 
him,  diapcme  of  the  shipment  at  public  auction 
sale  for  tbe  pnrpoae  of  enfoTcIng  collection  of 
freight  and  storake  charges.  To  do  so  amounts 
to  a  conversion  of  tbe  proper^,  notwithstanding 
the  sale  waa  brought  about  by  officials  of  the 
carrier  who  were  misiaformed  an  te  Uie  true 
status  of  tbe  matter. 

[Ed.  Note.»For  eases  In  point,  see  vol.  9^ 
Cent  Dig.  Carriers,  H  427-483,  895,  900.] 

(Syllabus  by  the  Conrt) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  B.  Seabrook,  Judge. 

Action  by  the  Bom  Steel  Range  Company 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  'Affirmed. 

By  consent  of  the  parties  this  case  was- 
trled  by  the  preluding  Judge,  withont  the  In- 
terventltm  of  a  Jury,  upon  the  following 
agreed  statement  of  facta,  together  with  cer- 
tain documeutery  evidence  thereto  attached; 
On  October  25,  1901,  the  Bom  Steel  Range 
Company  shipped  by  tiie  Wheeling  St  Lake 
Brie  Railroad  Company,  at  Cleveland,  Ohio^ 
one  range,  wlUi  accompanying  flxtnrea,  to  F. 
W.  Foster,  at  Savannah,  Oa.  The  lOilpment 
-was  .transported  by  ttiat  company  and  Its 
GWinectlng  lines,  beli^  duly  turned  over  to' 
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the  Soutbern  Baitway  Company  as  one  of  tiie 
coDnectlng  carriers.  By  acc^tlng  and  re- 
ceiving tlie  shipment  tiie  Southern  Ballway 
Company  became  a  party  to,  and  adopt- 
ed,  the  contract  ento^d  Into  by  and  between 
the  initial  carrier  and  the  plaintiff,  and 
agreed  to  transport  and  deliver  the  shipment 
to  the  consignee  in  Savannah.  The  range 
and  flxtares  arrived  in  Savannah,  over  the 
Southern  Railway,  on  November  11,  1901. 
In  accordance  with  the  local  custom  prevail- 
ing in  tliat  city  as  to  giving  notice  to  consign- 
ees, the  Southern  Railroad  Company  sent  no- 
tice through  the  mall,  addressed  to  the  con- 
signee fn  Savannah,  Ga.,  on  November  11, 
December  21,  28, 80,  and  31. 1901,  of  the  arriv- 
al of  the  shipment,  all  of  whidi  notices  were 
returned  by  the  post-offlce  authorities  with 
the  Information  that  the  consignee  could  not 
be  located.  The  shipment  was  kept  on  band 
by  the  Southern  Railway  Company,  In  Savan- 
nah, until  June  7,  1902,  when  the  same  was 
sent  to  Toccoa,  Ga.,  and  disposed  of  at  a  sale 
of  the  accumulated  freight  of  the  company. 
A  request  was  received  by  the  Southern  Rail- 
way Company  from  the  plaintiff  to  return 
the  shipment,  which  request  was  made  before 
the  shipment  was  sent  to  Toccoa  and  while 
tt  was  In  the  possession  of  the  company;  but 
as  Btwage  cha^:es  bad  accumulated  thereon, 
the  company  claimed  it  had  no  authority  to 
waive  the  same,  and  it  was  necessary  to  take 
the  matter  up  with  the  Soutiieastem  Car- 
Servlce  Association.  This  consumed  time, 
and  when  the  Southern  Railway  Company 
was  ready  to  consign  tbe  shipment  to  the 
plaintiff,  it  waa  ascertained  that  tbe  range 
and  flxtnres  bad  already  been  disposed  of  by 
tiie  company  at  Toccoa,  as  aforesaid,  for  ac- 
cumulated frete^t  charges  tiiereon  In  compli- 
ance with  the  God&  Tb^  value  of  the  shli^ 
ment  In  October,  1901,  was  $74,  and  it  was 
of  that  value  at  tbe  time  of  Its  arrival  In 
Savatmab.  At  ttie  sale  tbe  range,  etc,  did 
not  bring  enough  to  pay  storage,  freight,  and 
other  charges  tbareoa. 

From  letters  attached  to.  and  forming  a 
part  of,  tbe  agreed  statement  of  facts.  It  ap- 
pears tbat  the  explanation  ^ven  by  the  rail- 
road oiOclals  concerning  tbe  failure  to  d^ver 
tbe  shipment  to  the  consignee  or  to  return  it  to 
tbe  plaintiff  was  tlmt  tbe  consignee  was  not 
a  resident  of  Savannah,  and  the  local  agent 
could  not  locate  him;  tbat  the  Born  Steel 
Range  Company,  though  aware  tbat  the  ship- 
roent  had  arrived  at  destination,  did  not  ex- 
hibit much  Interest  In  getting  It  disposed  of, 
and  when  that  company  finally  asked  that 
the  shipment  be  returned,  storage  charges  to 
a  considerable  amount  bad  accrued,  and  it 
took  some  Uttle  time  to  get  that  feature  of 
the  case  straightened  out;  and  that  when  tbe 
manager  of  tbe  Southeastern  Gar-Service  As- 
sociation finally  consented  to  cancel  the  stor- 
age, the  shipment  had  been  s^t  to  Toccoa 
ftx  sale,  had  been  advertised  In  accordance 
with  law,  and  tfae  company  realised  nothing 


whatever,  as  charges  amounted  to  considera- 
ble more  ttian  the  fnight  Tbe  officials  took 
the  position  Hut  'nt  was  tbe  shipper's  tftnlt 
In  not  showing  consignee's  poet-oiflce  address 
in  the  shipping  directions,"  coupled  with  '*ttie 
fact  tiiat  the  consignee  Iitmsdf  did  not  ap- 
parently make  an  ^rt  to  get  the  range.** 
It  appears  from  a  letter  dated  January  27, 
1902,  written  by  the  Bom  Steel  Range  Com- 
pany to  an  agent  of  tbe  Initial  carrier,  lliat 
tbe  consignor  had,  after  repeated  effMts  to 
have  tbe  shipment  traced,  concluded  It  was 
lost  and  tiiereby  noUfled  tbe  agent  that  un- 
less the  shipment  was  located  by  tiie  first  of 
the  month.  It  would  be  chained  to  the  account 
of  his  company;  and  if  found,  the  shipper 
would  require  Its  return  free  of  all  expenses, 
"on  account  of  being  astray."  The  bill  of 
lading,  which  was  attached  to  the  agreed 
statement  of  facts,  recited  that  the  consignee 
was  "F.  W.  Foster,  Savannah,  Ga.,"  and  did 
not  disclose  that  his  post-offlce  address  was 
Mcintosh,  Ga.  After  hearing  the  argument 
of  counsel,  the  trial  judge  announced  his 
finding  in  favor  of  the  plaintiff,  and  Judg- 
ment against  the  defradant  was  subsequently 
entered  up  for  tbe  sum  of  $74.  with  lnta««t 
from  November  10,  1901.  To  this  Judgment 
exception  is  taken  by  the  railway  company. 

Osborne  &  I^wrence,  for  plaintiff  In  error. 
O'Connw,  O'Byme  &  Hartrldge,  for  defend- 
ant In  error. 

BYANS,  J.  (after  stating  the  facts).  It 
affirmatively  appears  that  tbe  defendant 
railway  company  duly  performed  Its  duty  as 
a  common  carrier  to  safely  transport  the 
shipment  to  destination.  After  placing  the 
shipment  in  a  place  of  safety,  tbe  liability 
of  the  company  as  an  insurer  ceased,  and  its 
liability  as  a  warehouseman  b^an,  unless 
the  local  custom  prevailing  in  Savannah  as 
to  giving  notice  to  consignees  entered  Into 
and  became  a  part  of  the  contract  of  ship- 
ment Ga.  &  Ala.  Ry.  v.  Pound,  111  Ga.  6,  36 
S.  W.  312.  However  this  may  be,  the  com- 
pany is  not  chai^able  with  any  default  In 
falling  to  observe  this  local  custom  or  In  not 
making  delivery  to  the  consignee,  who  could 
not  be  located.  Relatively  to  him,  tbe  com- 
pany bad  a  statutory  right  to  dispose  of  the 
shipment  at  public  auction,  upon  compliance 
with  the  requirements  of  Civ.  Code,  1895, 
(  2303,  after  waiting  upon  him  without  avail 
until  June  7,  1902,  to  appear  and  pay  freight 
and  warehouse  charges.  But  some  tbne  prior 
to  that  date,  the  company  had  received  notice 
that  the  consignor  was  the  owner  of  the  ship- 
ment; and  even  If  it  was  under  no  legal 
duty  to  have  previously  notified  the  consignor 
of  Its  liability  to  locate  the  consignee  (Ameri- 
can Sugar  Co.  v.  McGhee.  96  Ga.  27,  21  &  E. 
383),  the  company  was  under  a  duty,  after 
becoming  Informed  of  the  ownership  of  the 
property,  to  bold  the  shipment  a  reasonable 
time  subject  to  tbe  order  of  the  consignor. 
Of  course,  the  company  had  a  11^  on  tbe 
property  for  freight  char^  <01t.  Ooda^  1885 
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I  2287),  and  Oft  oonrigBw  wonld  b*  noder 
IB  obUgitloii  to  arttle  with  the  companr  ftv 
tbe  Mgbt  and  storage  chargea  before  exer- 
dting  the  ritfit  to  receive  the  ahlpment 
St  Savumab  or  to  direct  a  reeblpmoit  of  the 
property.  Fenn  Steel  Co.  t.  Oa.  B.  Oo^  M 
Ga.  636>  21  &  BL  tm.  Before  tt  was  aent  to 
Toeraa  tat  n3m  at  xnd>lic  auction,  tbe  oon- 
riSDor  had  reqneeted  tbe  railway  company 
to  retam  the  sblpment.  The  charges  claim- 
ed tttereon  were  not,  It  la  troe,  tendoad  to 
tbe  CHnpany  tbe  nmalgnor;  jet  the  reason 
whj  OOm  was  not  done  appears  to  be  that 
tbe  oSkdals  of  the  company  nndertoA  to 
tet  tbe  consent  of  the  Bontheastem  Oar- 
Berrloe  Aasodatlon  that  tbe  dalm  for  the 
ftccmnnlated  charges  might  be  w aired.  Aa 
pohited  oat  b7  connael  tor  tt»  railway  com- 
puy,  there  aeons  to  have  been  no  consider- 
atloQ  for  this  nndertaUng,  and  the  company 
wu  not  bound  to  carry  oat  Its  nndentand- 
lug  with  the  consignor  aa  to  remitting  stor- 
age charges  In  tbe  svent  tiw  necessary  con- 
Hnt  of  tbe  aaaodatlcai  conld  be  secnred. 
Still,  tbe  company's  officials  having  gratol* 
tonsly  entered  npon  the  project,  the  consignor 
wu  rellerad  for  the  time  being  of  (Bering 
to  pay  tibe  oompaliy's  demand,  and,  until  the 
mattts  was  finally  adjusted,  no  right  to  sdl 
ttie  shipment  at  public  auction  could  arise. 
HaTlDg  Induced  the  condgnor  to  rely  XQwn 
tile  iRomlae  to  endeavor  to  remit  a  portion 
erf  tbe  duirgcs,  tbe  company  1b  estopped  from 
tnerting  tbat  tbe  promise  was  without  con- 
■ideratlon.  It  was  at  liberty  at  any  time  to 
abandon  Us  effwts  along  this  line  and  to  de- 
mand, as  a  condition  precedent  to  tbe  sur- 
render of  tbe  shipment,  payment  In  full  and 
of  all  lawful  charges  for  freight  and  storage; 
bnt  until  sDdi  a  donand  and  a  rttCaaal  by 
tbe  conatgnor  to  comply  therewith,  the  com- 
pany could  acquire  no  rlf^t  to  sell  the  prop- 
erty iqKin  the  Idea  that  then  had  been  a 
detanlt  In  making  paymott  of  Its  Just  de- 
mands. The  sale  of  the  property,  pending 
the  negotiations  with  respect  to  fixing  the 
imoont  which  the  consignor  would  be  called 
OQ  to  pay.  was  a  conversion.  That  this  con- 
Terslon  was  brought  abont  throi%b  a  mlsnn- 
dostandlng  on  tbe  iiart  of  some  of  tile  enn* 
pany'B  officials  as  to  tbe  troe  statua  of  tiie 
matter  cannot  affect  the  Qoestkm  of  tbe  com- 
pany's liability;  It,  at  least,  was  bound  to 
btow  bow  the  matter  stood,  and  Is  responsible 
for  tbe  wrongful  acts  of  Its  officers  In  dis- 
posing of  the  propoly  at  auction  sale.  It 
may  be  tbat  it  was  tbe  right  of  the  company 
to  plead  tbat  It  acted  in  good  faith  and 
throogb  tbe  mistake  of  some  of  its  officers 
or  servanta.  and  tor  this  reason  should  be 
allowed  to  set  oft  against  tbe  plalntifTs 
claim  such  lawful  charges  as  the  plaintiff 
wonld  have  been  under  a  duty  to  pay  before 
gettlDg  possession  of  the  shipment  But  no 
nch  plea  was  filed,  no  evidence  was  sub- 
mitted as  to  tbe  anunmt  of  the  charges  which 
tbe  'wmpftny  was  oitttled  to  collect,  and  the 
aole  contention  urged  q»on  tiw  trial  was  that 


tbe  company  waa  not  liable  In  any  amoont  to 
tbe  plaintiff.  This  being  true,  the  admitted 
TClue  of  the  property  was  the  only  measure 

by  which  the  plaintiffs  recovery  could  be 
fixed;  and,  ruling  only  upon  tbe  single  ques- 
tion prasoited  for  onr  determination,  viz., 
whether  or  not  a  amverslon  of  the  property 
was  shown,  we  hold  that  the  trial  Judge  ar- 
rived at  a  proper  solution  of  tiiU  qnestlfst. 

Judgment  affirmed.  All  the  JasUces  con- 
cur, except  FISH,  C.  J.,  absoxt. 


PATTERSON  T.  DRAKE  et  aL 
(Supreme  Court  of  Oeorgla.  Aug.  18.  1906.) 

1.  BvnnNOS— SHXBirF's  Dun— DocomiTABT 
BTinsiioa— Pboduoizoii  ahd  AtrrHEinxci.- 
Vioir. 

A  sheriff's  deed  is  admissible  In  evidence 
as  a  muniment  of  title,  when  accompanied  by 
the  execution  under  which  the  land  waa  aplo. 
If  the  execution  Is  lost  or  destroyed,  and  the 
same  was  not  recorded  with  tbe  sheriff's  deed, 
parol  evidence  as  to  Its  contents  Is  admissible, 
after  proper  proof  of  Its  loss  or  deetroction. 

[Ed.  Note. — For  eases  in  point,  see  voU  20, 
Cent  Dig.  Evidence,  8  1S36.] 

2.  SAMS-Juanos's  Tbanbobift. 

A  transcript  fran  the  docket  of  a  Jnstice 
of  the  peace,  showing  a  judgment  entered  there* 
on  and  otiier  entries  relating  to  tbe  case,  when 
certified  by  the  Juatice  In  omce  having  custody 
of  the  docket,  is  admissible  In  evidence  in  tbe 
courts  of  the  county  in  which  the  Justice  holds 
office.  Glv.  Code  isBS,  H  B214,  BSiS. 

[Bd.  Noto^For  oasea  In  point,  sss  toL  20^ 
Gent  Dig.  Evidence,  I  129al 

8w  JUDQUEnT— EvtDXIfCB  OT  JUDOHSIIT  AS 
ElSTOPFEL. 

When  it  Li  soaght  merely  to  establish  the 
fact  that  a  jadsment  has  been  rendered,  a 
certified  copy  of  the  Judgment,  without  the  pro- 
ceedinfcs  prior  thereto.  Is  admissible.  Aliter. 
when  the  judgment  is  sought  to  be  nsed  as  an 
estoppel  upon  the_pBrtieB  thereto.  Little  Rock 
Cooperage  Co.  v.  Hodge,  87  8.  B.  743,  112  6a. 
621;  Stringfellow  v.  Btrlngfellov,  87  8.  E. 
767.  112  Oa.  494. 

[Bd.  Note. — For  cases  in  point  Me  vol.  30, 
Cent.  Dig.  Evidence.  S  1S22U;  vol.  90.  Cent 
Dig.  Jadgment.  fiS  1800-1812.1 

4.  BviDENOS  —  Secondabt  EviDBirCB  — 
OnoUKOa  FOB  ADUISSION— DBreBUINATtON. 
If  an  original  deed,  which  was  duly  re- 
corded, Is  lost  or  destroyed,  a  certified  copy 
from  the  registry  Is  admissible  in  evidence, 
whenever  the  court  is  satisfied  of  the  fact  of 
the  loss  or  destruction.  Civ.  Cods  1895,  | 
8630.  The  sofficlentT  of  tbe  evidence  aa  to  the 
loss  or  destruction  of  the  original  deed  Is  within 
the  discreticm  of  tbe  court.  Cox  T.  McDonald. 
45  8.  E.  401,  118  Oa.  414  (2). 

[Bd.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  88  674,  070.] 

6.  SAS^^— Bbcitals  ik  SHEBirr's  Deeo. 

Tbe  redtals  in  a  sheriff's  deed  of  an  execu- 
tion and  a  seizure  and  sale  thereunder  may  be 
looked  to  as  secondary  evidence  of  the  con- 
tents of  the  execution,  when  it  appears  tbat 
the  axeeotton  has  been  lost  and  Is  not  recorded. 
Ellis  T.  amith,  10  Oa.  253  (2). 

[Bd.  Note.— For  esses  In  notnt  see  v^.  20, 
Ooit  Dig.  Evidence,  ||  BSS-m.} 

6.  BviDancx  —  PBxauicmoNS  —  ExKounON — 
Riax'RN— Levt. 

When  a  sheriff's  deed  to  land,  regular  ap- 
on  Its  face,  reciting  a  levy  sad  sale  nndsr  au 
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■ezecation  issned  from  a  JnstIce*B  court,  baa 
been  admitted  in  evidence,  and  there  la  evi- 
denee  abowiac  the  loss  of  the  execution,  there 
Is  a  presumpa<ui  that  before  the  land  was  levied 
upon  a  proper  officer  bad  made  upon  the  execa- 
tion  an  enttr  of  no  personal  property  to  be 
found.  Tanghn  t.  Biggen,  9  Ga.  1%  OD- 

TGd.  Note.— For  cases  In  point,  M  ToL  20, 
Cent  Dig.  Evidence,  S  105.] 

7.  JD8TICES  OF  THE  PEAOE — PbOOUS— BXTOSn 
— GOLUTBBAL  ATTACK. 

An  entry  of  aervice  by  a  constable  on  a 
•amnions  Issned  from  a  Justice's  court  may  be 
set  aside  on  a  traverse  of  the  entry  duly  filed, 
but  it  cannot  be  collaterally  attadted. 

[Ed.  Note. — ^Por  cases  In  point,  see  vol.  31, 
CenL  Dig.  Justices  of  tbe  Peace.  S8  262,  263.] 

&  BxxcnnoK  —  Sals  —  Pebbons  Who  Mat 

PUBOHASIi-^TTOBIIET. 

The  relation  of  debtor  and  creditor  arises 
between  client  and  attorney  aa  to  the  amount 
dne  the  attorney  as  compensation  for  services 
rendered,  and  the  attorney  may  enforce  the 
demand  against  the  dient  in  any  way  in  which 
an  j>rdinary  creditor  would  have  a  right  to 
enforce  sucti  a  demand  against  his  debtor.  If 
suit  is  brought  upon  the  demand,  and  judgment 
is  reodered  in  favor  of  the  attorney,  the  fact 
that  the  demand  arose  out  of  tbe  relation  of 
attorney  and  client  will  not  prevent  the  at- 
torney from  becoming  a  purchaser  at  the  sale 
under  tlie  execution. 

[Ed.  Note.~For  cases  in  point,  see  toL  21, 
Cent.  Dig.  Execution,  fi§  642-647.) 

9.  TSIAIf— DiKBCTION  OF  VEBDICT— BVIDEKCE. 

If  there  was  any  error  at  all  In  the  rulings 
on  tbe  admiai^on  of  evidence  which  were  made 
the  subjects  of  assignments  of  error,  the  error 
was  not  of  such  a  character  as  to  require  a  rever- 
sal of  the  indictment  The  direction  of  the  ver^ 
diet  In  favor  of  the  defendant  was  not  enoneooa 
for  any  of  the  reasons  urged  In  the  brief  <a 
counsel  for  plaintiff  In  vrntt. 
(Syllabnt  br  the  Court) 

Error  from  Superior  Court,  Tnlton  Ooanly; 
J.  T.  Pendleton.  Judge. 

Action  between  W.  B.  Patterson  and  Annie 
Drake  and  anotber.  Judgment  In  favor  of 
tbe  latter  parties,  nnd  Pattwnn  brings 
error.  Affirmed. 

Robert  L.  Rodgers,  for  plaintiff  In  error. 
W.  H.  Terrell,  for  defendants  in  error. 

COBB,  P.  J.   Judgment  aJOrmed. 


FISH,  C  3^  absent 


PARKS  V.  PARES. 
(Supreme  Court  of  Georgia.  Aug.  9,  1906i.) 

HOSBAHD  AND  WIFE— TeMPOBABT  AUIIONT— 

Application— DiscBBTi OR  of  Coubt. 

This  being  an  application  for  temporary 
alimony  and  counsel  fees,  and  the  evidence  as 
to  the  cause  of  the  separation  being  conflicting, 
the  discretion  of  the  Judge  in  refusing  tbe  ap- 
plication altogether  will  not  be  controlled. 

[Ed.  Note. — For  cases  In  point  see  vol.  2& 
Cent.  Dig.  Husband  and  Wife,  H  1084-108a] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Conn- 
ty;  H.  a.  Lewie,  Judge. 

Action  by  Kissle  Paries  against  Lee  Parks. 
Judgmoit  fOr  defendant;  and  plaintiff  brings 
error.  Affirmed. 


M.  a  Few,  for  plalntUf  In  error.  W-  OL 
llKmipsott,  (or  defendant  In  error. 

COBB,  P.  J.  Whenever  an  action  of 
divorce  is  bronght  by  either  party,  the  Judge 
is  authorized  to  grant  to  tbe  wife  temporary 
alimony.  Including  expenses  of  Iltlgstloii. 
ClT.  Code  18^,  I  2457.  This  may  be  also 
done  upon  proper  application  by  the  wife, 
when  there  Is  no  action  for  divorce  pending. 
Civ.  CoAe  1895.  1  2407.  In  either  event  the 
Judge  may  inquire  into  tbe  cause  and  dr- 
comstances  of  the  separation,  and  in  his 
discretion  may  refuse  the  application  for 
alimony  altogether.  Civ.  Code  1895,  i  2460. 
Counsel  fees  allowed  to  the  wife  under  such 
circnmatances,  or  "suit  money,"  as  they  are 
sometimes  called,  are  allowed  as  necessaries 
to  the  wife,  and  she  is  authorized  under 
the  law  to  pledge  her  husband's  credit  for 
the  same.  2  Bishop  on  Marriage,  Divorce, 
and  Separation,  973;  2  Nelson  on  Divorce 
and  S^aration.  S  876.  In  Sprayberry  v. 
Merk.  30  Ga.  81,  76  Am.  Dec.  637,  Judge 
Stephens  said:  "It  la  wortliy  of  remark  that 
counsel  fees  are  allowed  as  part  of  her 
necessary  maintenance,  and  are  allowed  be* 
fore  It  Is  ascertained  whether  she  has  valid 
grounds  of  divorce  or  not"  See,  also,  Kil- 
Ilam  T.  tClIllam,  25  Oa.  186;  Weaver  t. 
WeavOT,  83  Qa.  172.  In  some  Instances  coun- 
sel fees  hsTe  besn  allowed,  although  tan- 
porary  alimony  was  refused.  2  Nelson  on 
Divorce  and  S^ratlon,  I  824^  But  in  all 
cases  the  allowance  both  ot  alimony  and 
counsel  fees,  or  tbe  allowance  of  one  and  tbe 
disallowance  of  the  other.  Is  a  matter  ad- 
dressed to  12ie  sound  discretion  of  tiie  Ju^^ 
after  an  examination  Into  Uie  causes  of  the 
separation  and  the  circumstances  of  tbe  par- 
ties. He  may  grant  both.  Be  may  grant 
one  and  refuse  tbe  other,  or  be  may  refine 
both.  Unless  this  discretion  Is  abused,  tbis 
court  will  not  Interfere  with  the  order  of 
tbe  Judge  granting  or  refusing  the  ai^llca- 
Uon  for  alimony.  In  tbe  present  case  the 
evidence  as  to  the  cause  of  a^iaratloo  was 
conflicting,  and  on  othw  materlBl  points 
there  waa  also  a  conflict  Tbe  Judge,  after 
a  hearing,  having  seen  flt^  In  tbe  aaxOae 
of  the  discretion  vested  In  him  by  law,  to 
refuse  tbe  application,  not  granting  either 
alimony  or  counsel  fees,  we  cannot  say  that 
he  has  abused  the  discretion  which  the  law 
allows  him.  See,  In  this  connection.  Vinson 
V.  Vinson,  94  Ga.  492,  19  S.  E.  898;  Wllliama 
V,  WHlIamB,  114  Ga.  772,  40  S.  E.  782;  Pear- 
son  V.  Pearson,  125  Ga.  132,  54  Sl  E.  194. 

Judgment  affirmed.  All  the  Justices  ccn- 
cnr,  exc^t  FISH,  G.  J.,  absent 


HERNDON  V.  STATE. 

(Supreme  Goort  of  Georgia.  Aug.  IT,  1908.) 

1.  Cbiunai.  Law— BviDKHOii— Innmonoim. 

The  rullnis  of  the  court  as  to  tbe  admlstf  on 
of  the  testimony  which  was  complained  o^  and 
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the  pKtlcaa  tit  the  cham  azoepted  to,  wen  not 
erroneoci  for  anj  of  t&e  reason*  aaaigned. 

1  Sake. 

The  erldenco  antborlzed  the  rerdict,  and 
the  jndonent  of  the  court  In  ntadag  a  new 
trial  wUl  not  be  disturbed. 
(Srllabis  by  the  Court) 

Error  from  Baperior  Court,  Snmter  Ooim- 
tr;  Z.  A.  Llttleiohn,  Judge. 

Garence  Hemdon  was  convicted  of  crime, 
ud  brtaiga  artw.  Afflnned. 

J.  A.  AiaHey  and  WllUama  ft  Harper,  (or 
plaintiff  In  error.  F.  A.  Hooper,  Sol.  Qm., 
ud  Jna  G.  Hart;  Atty.  Oen.,  for  tbe  State. 

BECK,  J.  Jndgment  afflnned.  All  tbe 
taOeae  eoncnr,  FISH,  O.  Jt  abaaat 


BINMXTT  r.  ATLANTIO  00A8T  LINB 
R.  OO. 

AipRnw  Oonrt  of  Oeoigla.  Aug.  17,  1906.) 

L  Adtxbse  PoasBBsioir— ImXKuonoiia. 

Where,  In  an  actlw  to  enioln  a  treapaM 
npoo  its  richt  of  way,  one  of  toe  anpports  of 
ue  nil  road  companyt  title  Is  prescription  hj 
SO  rears'  adverse  possession,  ft  is  error  for 
the  nmrt  to  Instruct  tiie  jury  that.  If  the  com- 
ptnj  "opened  oot"  and  ''cleared  to"  the  riaht 
of  mr  to  the  full  width  claimed  26  years  prior 
to  the  institution  of  tbe  action  under  con- 
■identitHi.  tt  acquired  title  thereto,  unless  the 
drfadtnt's  grantor  moved  in  the  matter  within 
the  time  allowed  by  law;  the  error  being  that 
the  tAarge  In  effect  instructs  the  jury  that  by 
■imply  opening  out  and  clearing  up  the  right 
of  way  die  railroad  company  acquired  title, 
wbeOuT  It  inunediately  or  ■QtMeqna&t^  aban- 
teed  the  whcde  or  any  part  of  too  property  or 
sot 

2.  SiioB-GoiAB    or  TrrLE— Bbxht—Bail- 

lOAD  RxoRT  or  Wat. 
Bat  where  a  railroad  company,  under  the 
power  given  it  in  its  charter.  lays  out  a  right 
of  way  200  feet  wide  and  malntauu  that  width 
tv  keei^ng  It  dear  of  trees  and  undergrowth. 
tl>  snecevor  In  title  acqntres  ccAm  of  title  to 
tte  fnll  width  of  200  feet,  althoorh  the  Instm- 
nwnt  of  conveyance  merely  deecnbse  It  as  the 
paatMr's  "right  of  way." 

[Ed.  Note.— For  cases  In  point,  see  vol.  1, 
Ont  Dig.  Adnrse  Possession,  «  463-465.] 

(Srllabos  by  tbe  Coart) 

Error  from  Superior  Court,  Ware  Gonntr ; 
T.  A.  Parker,  Jadga 

Action  by  the  Atlantic  Coast  Line  Railroad 
Company  against  J.  F.  Bennett  Judgment 
(or  plaintiff  and  defendant  brings  error. 
Berened. 

Leoo  A.  Wilson,  for  plaintiff  In  error. 
Key,  Bannett  &  Conyera  and  J.  C.  BIcDonald. 
fbr  defendant  In  error. 

BBCC-  J.  Tlie  Atlantic  Ocaat  Line  RaU- 
tud  Companr  broag^t  an  egnltable  petltl<a 
McUng  to  enjoin  Bennett  from  building  a 
tan  qpon  Its  alleged  r^lit  of  way  within 
•boot  00  Ceet  from  Its  track,  claiming  that 
the  width  of  the  rlifat  of  way,  along  that 
portion  of  tbe  track  where  tbe  defendant 
vu  building  tbe  fence,  was  200  feet,  extend- 
*B€  100  feet  on  eaCh  side  of  tbe  center 

BB&a^ia 


of  the  track.  It  was  alleged  that  the  plain- 
tiff held  this  right  of  way  under  a  preecrip- 
tlve  title,  by  reason  of  the  continuous  ad- 
verse possession  of  Itself  and  its  predecessors 
in  title  for  more  than  20  years,  and  also 
by  possession  tinder  color  of  title  for  a  per- 
iod longer  than  the  statute  requires.  Upon 
the  trial  evidence  was  introduced  tending 
to  show  that  the  plaintiff,  together  with  its 
predecessors,  had  for  30  years  prior  to  the 
Institution  of  this  action  kept  the  fuU  width 
of  200  feet  of  the  allied  right  of  way,  upon 
a  part  of  which  the  defendant  was  allied  to 
be  trespassing,  dear  of  trees  and  under- 
growth. In  the  Instruments  nnveying  the 
road  to  the  plaintiff  and  Its  grantors,  the 
width  of  the  right  of  way  Is  not  described, 
nor  does  it  appear  in  the  record  by  copy  of 
charter',  but  evidence  was  Introduced  tend- 
ing to  show  that  100  feet  had  been  cleared 
and  kept  clear  upon  each  side  of  the  trade 
by  the  BmnswtdL  A  Albany  Railroad  Com- 
pany, the  original  owners  of  tiie  road,  which 
had  the  right  under  its  charter  to  establish 
and  maintain  a  right  of  way  of  that  width. 
The  defendant  showed  a  perfect  paper  title 
in  himself  to  the  lot  he  was  endeavoring  to 
indose,  as  well  as  to  all  of  the  land  upon 
which  the  railroad  was  constructed  for  a 
distance  covered  by  tiie  proposed  fence,  but 
admitted  that  the  plaintiff  had  a  prescriptive 
titie  to  a  right  of  way  80  feet  In  width  (16 
feet  on  eadi  side  of  the  center  of  the 
track),  and  conceded  tiiat  at  the  time  the 
road  was  btillt  and  now  200  feet  was  the 
usual  and  necessary  width  for  a  right  of 
way  through  that  portion  of  the  country. 
The  Jury  found  for  the  plaintiff,  and  to  the 
overruling  of  the  defendant's  motion  for  a 
new  trial  he  excepted.  Besides  the  general 
grounds,  the  motion  contained  several  special 
grounds,  all  of  which  that  merit  cmsldera- 
tion  will  be  taken  up  and  disposed  of 
seriatim. 

1.  The  first  grotmd  of  the  motion  worthy 
of  discussion  Is  tiie  <xie  attaining  the  follow- 
ing charge:  "If  the  railroad  company  under 
Its  charter  selected,  opened  out,  and  cleared 
up  100  feet  on  each  side  of  its  track  for  Its 
right  of  way  through  the  land  In  question, 
20  or  mora  years  ago,  tiiat  became  the  right 
of  wsy  of  the  company  ;  and  if  tbe  ownw 
of  the  soil  did  not  move  In  the  matter, 
or  proceeded  against  it  for  tbe  value  of  the 
right  of  way  within  tbe  time  allowed  her  by 
law,  die  would  have  been  barred  of  any 
right  of  recovery  from  ttie  craopany  for  the 
same,  and  this  bar  would  c^erate  against 
any  party  taking  a  deed  from  her."  We 
are  constrained  to  bold  that  this  charge  was 
errw.  In  effect  It  Instructed  the  jury  that 
by  simply  "opMilng  ont"  and  "clearing  up** 
100  feet  tm  each  side  of  tbe  track  20  yeara 
ago,  or  longer,  the  railroad  cnapany  ac- 
quired Utie  to  that  tract,  nnlass  the  defend- 
antfs  grantor  tocA  proper  steps  against  sucb 
ownorsblp,  wbetfaor  or  not  the  railroad  corn- 
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pany  Immediately  or  subsequently  abandoned 
all  or  tbe  greater  part  of  the  tract  so  "opened 
out**  And  this  Is  not  the  law  of  prescrip- 
tion. For  possession  to  ripen  Into  prescrip- 
tion It  must,  among  other  things,  be  contlnu- 
ouB ;  and  to  be  continuous  In  a  case  like  the 
one  at  bar  tbe  railroad  company  must  have 
continually  kept  the  200  feet  clear,  or  ex- 
ercised other  acts  of  possession.  It  Is  tmd 
that  In  a  subsequrat  portion  of  the  charge 
the  conrt  properly  instructed  the  jury  In 
relation  to  the  railroad  company's  keeping 
the  right  of  way  clear  for  the  full  wldtb; 
yet,  as  has  been  repeatedly  ruled  and  ad- 
hered to  by  this  conrt,  tbe  jury  are  not  ex- 
pected to  select  one  part  of  a  charge  to  the 
exclusion  of  another,  nor  to  determine 
wheUier  one  portion  cures  a  prerloos  error, 
unless  their  attention  is  especially  called 
to  the  fact  that  the  correct  Instruction  Is 
to  be  taken  In  lieu  of  tbe  bad  charge.  Mor- 
rison T.  Dl(&ey,  119  Ga.  698,  46  S.  B.  863. 

2.  The  only  other  ground  of  the  motion 
that  need  be  considered  Is  the  attack  upon 
tbe  charge  of  the  court  on  the  subject  of 
prescription  under  color  of  title,  on  the 
ground  that  there  was  no  evidence  of  cnlor 
of  title  In  the  case.  Here  we  must  differ 
with  counsel  for  defendant  There  was  aonxe 
OTldence  Introduced  upon  the  trial  to  show 
that  the  original  company  laid  out  a  right 
of  way  200  feet  wide  and  maintained  that 
width  daring  the  period  of  its  ownership, 
and  11b  successors  In  title,  according  to  evi- 
dence introduced  by  tbe  plaintiff,  also  kept 
clear  tbe  fall  200  feet  It  was  admitted  by 
tbe  defendant  ttiat  100  feet  on  each  side 
of  tbe  center  of  the  track  wae,  at  the  time 
the  road  was  bailt,  the  necessary  and  luaal 
wldtii  for  a  right  of  way;  and  onder  tbe 
oiil^ital  companjr'B  charts  It  had  Qie  right 
to  aivropriate  any  amount  ot  land  fbr  right 
of  wAy  purposes  that  the  directors  deemed 
**neceBeary  A>r  the  conatmctlon,  conrenience 
and  protectioh  ol  their  railroad.**  See  Acts 
18S5.  p.  191,  t  10;  Acts  1861.  p.  112.  So  we 
do  not  hesitate  to  bold  that  there  was  enoogb 
evidence  of  color  of  title  to  warrant  the 
charge  complained  of;  there  being  evidence 
to  sbow  Uiat  the  original  company  had  tbe 
right  to,  and  did,  lay  ont  and  maintain  a 
rlg^t  of  way  through  the  premises  In  ques- 
tion 200  feet  wide,  and  that  all  of  the  in* 
Strom ents  which  conveyed  the  railroad  prop- 
erty, from  the  Initial  road  down  to  the 
presoit  plalntlfl,  conveyed  the  grantor's 
♦•right  of  way."  In  Tamlln  v.  Perry,  108 
Ga.  020,  84  S.  D.  171,  in  dlscossing  the  writ- 
ing there  relied  upon  as  color  of  title,  the 
court  said:  "The  description  la  certainly 
neither  clear  nor  definite,  but  the  uncertain- 
ty is  not  so  great  that  the  descripU<m  cannot 
be  made  certain  by  extrin^c  evideiic&  Tak- 
ing together  the  description  tn  the  bond  and 
the  extrinsic  evidence  introduced  for  the 
purpose  of  identifying  the  lands,  we  think 
that  tb.9  land  could  be  d^ltely  located. 


Certainly  the  bond  was  admissible  as  color 
of  title."  See,  also,  the  cases  of  Gaston  v. 
Railway  Company,  120  Ga.  616,  48  S.  B.  188, 
Street  v.  Collier,  118  Ga.  470,  45  S.  E.  294. 
and  Harrlss  v.  Howard,  126  Ga.  S26,  66  8.  B. 
Sd,  where  the  question  Is  fully  discussed. 
Hence  we  hold  that  tbe  court  properly  char- 
ged upon  the  subject  of  color  of  .title. 

The  other  portions  of  the  charge  excepted 
to,  as  intimated  above,  do  not  appear  to  be 
erroneous  for  the  reasons  assigned  In  the 
exceptions  thereto. 

Judgment  reversed.  Ail  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent 


WINN  T.  STATE. 
(Bapreme  Oonrt  ^  Georgia.  Aug.  9,  1906.) 

1.  Obxmirai.  L&w  — Gkbhobux— Tm  fob 

FiLIWG. 

In  Roach  t.  Suiter,  M  Ga.  468,  it  was  held 
that  when  a  bill  of  exeeptlMu  was  filed  to  the 
judgment  of  the  dty  court  of  Savannah,  on  tlie 
ground  that  the  verdict  was  contrary  to  the  evl- 
dence,  and  was  dismissed  by  this  court,  the 
party  complaining  might  file  a  certiorari  to  the 
8a[»erlor  court  within  three  months  from  the 
dismissal  of  the  case  in  this  conrt  That  decisicm 
was  rendered  by  a  full  bench,  and  has  nerer 
been  overruled.  Nor  is  there  any  request  to 
overrule  tL  It  controls  this  case  on  the  point 
stated. 

[Ed.  Note.— For  cases  in  point,  see  voL  IS, 
Cent.  Dig.  Criminal  Law,  I  2671.] 

2.  Save— iNffrauoTiONS. 

As  to  the  charge  complained  of,  the  case  of 
Samueals  r.  State,  29  S.  B.  427,  103  Ga.  8, 
is  controlling. 

8.  Same— 8 ufficicnct  or  Bvidencb. 
The  evidence  supported  the  verdict. 
(Syllabus  by  tiie  Court.) 

Error  from  Superior  Court;  Bibb  Oonnty; 
W.  H.  Felton,  Jr.,  Judge. 

Pearl  Winn  was  convicted  at  crime,  and 
brings  error.  Affirmed. 

Marlon  W.  Harris,  for  plaintiff  In  error. 
Wm.  Brunson,  Bol.  Gem,  for  tbe  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justtces  concur,  except  FISH,  CL  J.,  ab- 
sent 


ALLRED  V.  STATE. 
(Supreme  Court  of  Georgia.  Aug.  17,  1006.) 

1.  OsoiinAx.  Law— Adiussionb  bt  Accused. 

A  declaration  by  the  defendant  to  tbe  of- 
ficer having  him  in  castodr,  which  was  In.  It- 
self ambi^oufi.  but  which,  in  the  light  of  facts 
and  circumstances  proved,  the  jnrv  would  haw 
been  authorized  to  find  was  In  the  nature  of 
an  incriminating  admlesIoQ,  was  properly  ad- 
mitted In  evidence  for  coosideratioo  07  the  jury ; 
and  it  was  for  them  to  decide,  under  proper 
lustructioDB,  whether  the  prisoner  In  making 
ench  a  declaratton  had  reference  to  the  criminal 
act  with  the  commission  of  which  he  was 
charged.  Bryant  v.  State,  25  S.  E.  927.  97  Oa. 
815:  Cook  v.  State.  53  S.  E.  104,  124  Ga.  053. 

[Bid.  Note.— For  cases  in  point, _jee,  toL  14, 
Cent  Dig.  Criminal  Law.  H  894-866:] 
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t  Bau. 

Where  two  persona  are  Indicted  Jointly  for 
u  offuue,  vrideDc*  that  *  third  penoD  nwely 
ttled  to  one  of  tlion  while  nnder  ureet  that 
lie  htd  rec^nd  a  telephone  meiBage  from  die 
ouer,  r^nestmg  the  person  lo  arreited  to  go 
wmg  qaietJy  and  make  no  move,  and  mot  to  do 
iDjthing  ontil  the  lender  came,  which  would 
be  the  next  morning,  and  that  the  person  under 
irrest  said  nothing,  but  (In  the  langoage  of 
the  witn^  "after  we  went  on,  it  eeema  like 
he  said. 'Well,  all  right,'  aomething  like  that,  I 
think.  This  la  the  reply  he  made  him"— each 
eTidenoe  was  not  snfficient  to  prove  either  that 
m  mcMage  was  actually  scot  or  that  Uie  ae- 
rated made  any  admission. 
3.  Save  —  BviDnrcs  or  Oxhxb  OvnHna  — 
pBKrnDiciAx,  Ebbob. 
Particular  tranaactioQB  cannot  be  Inquired 
into  to  prove  the  bad  character  of  a  witneas, 
except  In  croas-ezaminatlon  In  seeking  for  the 
fonndation  and  extent  of  the  wltnees  ■  knowl- 
edge. Fen.  Oode  IfiOS,  |  1027.  Hence,  it  was 
error  for  the  court  to  allow  a  witness  to  be 
uked,  over  oit^ectlon  of  eonneel.  If  he  "had 
tm  boagfat  any  apurions  money."  And  this 
error  was  prejudicial  to  the  accused,  it  ap- 
Itearing  ^t  the  witness  waa  a  material  one  for 
the  doendant,  and  that  he  reftued  to  answer 
Oe  qnestlfHi,  ehiddlng  bfanaelf  under  hia  priv- 
Uese. 

(S^Iaba  hf  tha  Ooort) 

Error  from  Superior  Gonrt,  Dawmm  Ooun- 
\j;  3.  J.  mmsey,  Judge. 

BUas  AUred  was  conrlctsd  of  crimes  and 
MngB  error.  BeTeraed. 

F.  a  Tate^  W.  A.  Morrie,  R.  B.  Arnold, 
and  A.  W.  YandlTlem,  tor  plaintiff  In  error. 
W.  A.  Gharten,  Sol.  Qen.,  for  the  State. 

BSCK,  3.  Jndgmffiit  reversed.  All  the 
Jntlces  cMicnr.  except  FISH»  a  3^  absent 


OBIOGS  T.  STATB. 

(Snpreme  Court  of  Georgia.  Aug.  18,  1906.) 
L  ScwDAY  —  BtmKiHa  Fbeiqht  Trains  — 

BTATtTTES- 

Section  420  of  the  Penal  Code  of  1886, 
which  prohibits  the  mnnlng  of  freight  trains 
on  the  Sabbath,  does  not  app^  to  a  railroad 
wlucn  begins  and  ends  In  other  states,  and 
«hidi  does  DOt  run  a  distance  greater  than  30 
?^  in  this  state.  Acts  1897.  p.  SS;  Acts 
1899,  p.  88. 

^[Bd.  Note.— For  cases  In  point,  see  toL  45, 
Cent  Dig.  Sunday,  t  8.] 

2.  OkkouIs  Law— Bitxbw— OBjxonoNS  Not 
Kuao  on  TBUi/-Con8TmrnoNAi.  Qvas- 
Tiona. 

The  constitutionality  of  a  statute  cannot 
K  questioned  in  this  court,  when  It  does  not 
appear  that  snch  question  waa  made  in  the 
lower  court. 

„[Bd.  Note.— For  eases  fn  point,  see  toL  16, 
Gent  Dig.  Griminal  Law,  I  ^2820.] 

1  SnntAT  —  BuwsiHo  Fbbioht  Tbaik  — 
Cbuihai.  Oitense— Evidbncx. 
It  ^>pearlng  that  the  defendant  was  con- 
victed of  running  a  freight  train  on  Sunday  on 
*  ralliead  wblidi  begins  and  ends  In  other  states 
tua  Geor^a,  and  that  the  road  Is  not  more 
thu  30  miles  long  In  stat^  the  TCrdict 
*M  without  evidence  to  support  it,  and  a  new 
tnal  dumld  have  been  granted. 

raa.  Note.— For  cases  In  point*  ass  ToL  40^ 
Geat  Dig.  Snndsy,  |  &.} 

(Syllabns  by  the  Oonrt) 


Error  from  Superior  Ckrart;  Dade  Gonnty; 
A.  W.  Fite,  Judge. 

A.  Griggs  was  convicted  of  running  a 
freight  train  on  the  Sabbath,  and  brings  er* 
ror.  Reversed 

J.  P.  Jacoway,  Tye  A  Bryan,  and  Ohaa.  A. 
Bead,  for  plaintiff  In  error.  SamL  P.  Mad- 
dox,  Sol.  Gen.,  for  the  Stete. 

BEOE,  3.  Judgmmt  reversed.  All  the 
Joatlces  ctmcor,  esocvt  FIS%  a  J.,  absent 


OGLBmiCig  T.  HUTCHINSON. 
(Supreme  Ooort  of  Georgia.  Aug.  IB,  1900.) 

when  an  application  for  a  policy  of  life 
insunnce  designatea  a  named  person  as  the 
oenenciary  of  the  policy,  and  a  policy  la  lasned 
which  does  not  contain  the  name  of  any  b«ie- 
ficlary,  the  person  named  In  the  application  Is 
to  be  treated  as  the  beneficiary  of  the  con- 
tract Aliter,  if  the  application  name  one  per- 
son and  the  doHct  name  another,  and  the  policy 
be  accepted  by  the  Inanred. 

^J?*"!^"®'^'''^™™  — VaUditt— Pebsohs 
Entitled  to  PBOoiiDa  or  Poucr. 

A  stipulation  in  a  policy  of  life  Insurance 
that  payment  of  the  amount  of  the  policy  to 
any  relative  of  the  insured  belonging  to  a  desig- 
nated cliUB  will  discharge  the  company  from 
liability  Is  valid,  but  such  a  stipulation  does 
not  have  the  effect  to  make  the  person  actually 
receiving  the  money  thereunder  the  beneficiary 
of  the  policy.  It  Is  merely  an  appointment,  by 
the  parties  to  the  confiract,  of  a  person  who 
may  collect  the  amount  doe  under  the  policy 
for  the  benefit  of  the  person  oltimat^  wtitlea 
thereto. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Co'in- 
ty;  J.  T.  Pendleton,  Jndge. 

Action  by  Bdna  F.  Hutchinson  against 
the  Metropolitan  Life  Insurance  Company 
and  J.  P.  Ogletree.  Judgmoit  for  plaintiff, 
and  defendant  Oi^etree  brings  emr.  Af- 
firmed. 

Ifira.  Bdna  F.  Ogletree,  now  Hutchinson, 
brought  salt  against  the  Metroplltan  Life  In- 
anrance  Company  and  J.  P.  Ogletree,  and 
alleged:  About  fire  yeara  ago  Q.  P.  Ogletree 
made  an  application  and  had  iBsned  to  him  a 
policy  of  Insurance  upon  hla  llfb  In  the  snm 
of  $600  tbe  Hetropolltan  Insurance  Com- 
pany. He  died  August  29.  IOM:  Petitioner 
wfts  his  wife,  and  waa  the  beneficiary  of  the 
policy.  policy,  copy  of  which  Is  at- 
tacbed  to  the  petlthm.  names  no  benefldary. 
Tbe  aK>Ucatfon  for  tbe  policy,  which  Is 
attached  to  the  petition,  nam»  toe  petitioner 
aa  the  boieflclary.  The  policy  is  In  tbe 
handa  of  J.  P.  Ogletree.  father  of  the  de- 
ceased, and  he  Is  proceeding  to  collect  the 
amount  due  thereunder.  Petitioner  prays 
for  an  Injunction  restraining  him  from  col- 
lecting the  amount  of  Insurance  and  alsa 
for  a  reo^Ter  to  collect  tbe  same  abd  hold 
It  p«idlng  tbe  determination  <tf  tbe  contro-- 
Teray.  The  defeidant  demurred  on  the 
ttiat  tbe  petitions  bad  no  caose^  action 
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and  was  not  a  party  to  the  contract  of  insur- 
ance. This  demurrer  wai  oremled,  and  the 
defendant  excepted. 

W.  H.  Terrell,  for  plaintiff  In  error. 
Payne,  Jones  &  Jones,  for  defendant  in  error. 

GOBB«  P.  J.  (after  stating  the  foregoing 
facts).  While  the  case  was  pending,  the  in- 
surance company  paid  the  amount  of  the 
policy  into  court,  and  was  dismissed  from 
the  case.  The  only  question  now  to  be  de- 
termined is,  who  is  enthcied  to  this  fond 
which  resulted  from  the  contract  made  by. 
the  Insured  with  the  company?  In  the  ap- 
plication appears  the  following:  "14.  Name, 
etc.,  of  beneficiary,  subject  to  provisions  of 
policy  applied  for  as  to  payment  Name: 
Mrs.  Edna  F.  Ogletree.  Relationship:  Wife. 
10.  Is  name  of  beneficiary  to  be  entered  in 
policy?  ■"   The  policy  stipulated  to 

pay  the  amount  thereof  as  an  endowment  to 
the  insured  when  he  shall  have  passed  the 
age  of  79  years,  and,  "it  the  Insured  shall 
die  prior  to  the  date  of  fibe  maturity  of  the 
endowment,  ta  pay,  upon  receipt  of  proofs 
of  death  of  Inspired,  made  in  the  manner  and 
to  the  extent  and  upon  the  blanks  required 
herein,  and  upon  the  surrender  of  this  i>ollcy 
and  all  receipt  books  the  amount  stipulated 
in  said  schedule.  *  *  *  In  case  of  such 
prior  death  of  the  insured  xhe  company  may 
pay  the  amount  due  under  this  policy  to 
either  the  executor  or  administrator,  hus- 
band or  wife,  or  any  relative  by  blood  or 
lawful  beneficiary  of  the  insured,  and  the 
pTod^lon  of  a  receipt  signed  by  either  of 
them  shall  be  conclusive  evidence  that  all 
claims  under  this  policy  have  been  satisfied." 

The  application  for  the  insurance  being 
the  pr<9oBaI  for  the  contract  by  the  appli- 
cant, and  the  policy  being  the  acceptance  of 
tills  proposal,  the  two  papers  are  to  be  con- 
strued together,  and  any  stipulation  In  the 
proposal  which  Is  not  inconsistent  with  any- 
thing In  the  policy  would  become  a  part  of 
the  contract  between  the  parties.  If  there 
is  a  variance  between  the  application  and  the 
policy,  the  policy  havli^  beoi  accepted  pre- 
mimably  with  full  knowledge  as  to  what  It 
contained,  and  as  to  the  fact  that  It  did 
not  follow  tiie  application  it  would  control 
as  to  tiie  terms  of  the  contract  between  the 
parties.  The  application  designated  the  wife 
as  the  person  to  whom  the  benefits  of  the 
poll<7  should  accne.  It  Is  to  be  noted  that 
tile  question  in  the  application  as  to  whether 
the  name  of  the  beneficiary  should  appear  in 
the  policy  is  unanswered.  If  the  company 
had  issued  the  policy  and  designated  therein 
some  other  person  than  the  wife  as  the  hoie- 
ficiary,  and  such  person  was  one  who  conid 
have  been  a  lawful  beneficiary  under  the 
policy,  the  acceptance  by  the  Insured  of  the 
policy  and  payment  of  premlume  thereon 
wouM  have  amounted  to  an  assent  to  this 
change  In  the  contract  Hunter  v.  Scott, 
108  N.  0.  218.  12  8.  B.  1027.  The  policy  as 
Issued  did  not  contain  the  name  ct  any 


person  as  a  beneficiary.  Hence  as  to  this 
matter  there  Is  no  conflict  between  the  appli- 
cation and  the  policy;  and  It  is  to  be  as- 
sumed, as  the  company  Issued  the  policy 
in  this  shape  and  the  Insured  accepted  it, 
that  there  was  a  mutual  assent  that  the  con- 
tract should  be  construed  as  one  making  the 
wife  the  beneficiary.  The  clause  In  the 
policy  above  quoted,  as  to  who  may  receipt 
the  company  and  thus  discharge  it  from 
liability,  does  not  amount  to  a  designation 
of  a  class  of  persons  or  any  one  of  them 
as  beneficiaries.  This  was  merely  an  ap- 
pointment by  agreement  between  the  parties 
as  to  persons  who  might  receipt  the  com- 
pany and  discharge  It,  and  thereafter  hold 
the  amount  received  for  tbe  benefit  of  the 
person  ultimately  entitled  thereto.  If  tbe 
company  bad,  in  accordance  with  the  stipu- 
lation In  the  policy,' paid  the  amount  there- 
of to  the  father  and  taken  his  receipt  for 
the  same,  the  company  would  have  been  dis- 
charged from  liability  to  any  other  person, 
and  the  father,  being  within  the  class  ap- 
pointed for  this  purpose,  would  hold  tbe 
money  for  the  benefit  of  the  beneficiary 
under  the  contract  See  In  this  connection 
Metropolitan  Life  Ins.  Go.  v.  Schaffer,  60 
N.  J.  Law,  72,  11  Atl.  154;  Harding  v.  Ut- 
tlehale,  150  Mass.  100,  22  N.  B.  703;  Mass. 
Oathollc  Order  v.  Callahan,  146  Masa.  391. 
16  N.  E.  14;  Bradley  v.  Insurance  Go. 
(Mass.)  72  N.  B.  989;  Providence  County 
Saving  Bank  v.  Vadnals  (R.  L)  58  AtL  454; 
Folmer's  Appeal,  87  Pa.  138.  When  the 
application  and  the  policy  are  construed  to- 
gether, it  clearly  appears  that  there  were  two 
things  agreed  on  by  the  Insured  and  the  in- 
surer as  parties  to  the  contract;  the  one 
being  that  the  wife  was  to  be  tiie  beneficiary 
of  tbe  contract,  and  that  the  company  should 
be  discharged  by  a  receipt  from  any  one  of 
the  class  of  relatives  named  in  the  policy, 
ui>on  such  relative  complying  with  the  con- 
ditions of  the  policy  at  the  time  of  payment 
The  company  has  been  discharged,  and  the 
fuiid  is  In  court  and  should  be  awarded  to 
the  person  who  was  Intended  as  the  benefi- 
ciary of  the  contract  The  demurm  was 
properly  overruled. 

jQdgxaent  affirmed.  All  the  Justices  con- 
cv,  Qizc«pt  FISH,  G.  3n  absent. 


ANSLET  V.  BARLBT. 
(Supreme  Court  of  Oeorcia.  Aug.  0,  1906.) 
1.  JusncBS  or  thk  Pkaob— Bcvnw  — Ckb- 

TIOBAR1. 

Under  the  decidon  In  Toole  T.  Bdmondson, 
81  S.  E.  25,  104  Oa.  776,  783,  if  tbe  amount  in 
controversy  in  a  suit  In  a  justice's  court  exceeds 
$60,  and  only  a  question  of  law  Is  involved, 
and  the  nature  of  the  ruling  complained  of  is 
such  as  not  to  dismiss  the  case,  the  losing  party 
may  select  one  of  three  remedies:  An  appeal 
to  a  jury  in  the  jnstioe's  court,  an  appeal  to 
the  snpwior  court,  or  a  certiorari.  If  at  the 
trial  questions  both  of  law  and  fact  axe  nUsed, 
but  the  petititm  for  certiorari  only  complains 
of  ths  rulings  which  involve  the  guesttom  of 
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law,  tliiu  miTinc  the  rlfbt  to  oomi^alii  of  rul- 
ings QpMi  disputed  quMtioiu  (rf  tut,  otrtlorAn 
is  anuable  as  a  remedf. 

[Bd.  Note.— For  caaes  In  point,  iw  ml.  81, 
Cent.  Dig.  Jnsticea  of  th«  Peua,  I  TBft.] 

2.  BAU— DlSUIBSAL. 

In  tba  present  caae  tbera  was  no  conflict 
flf  arldence  upon  any  material  question,  there 
waa  none  at  all  on  the  subject  of  the  plea  to 
the  jurisdiction,  and  while,  among  other  as- 
sisnments  of  error,  It  was  aald  that  sach  of  tba 
magistrate*!  rulings  waa  oontraiy  to  law  and 
evidence  and  the  weight  of  eTidanca,  jet,  whu 
taken  in  connection  with  the  above^entioned 
fact,  and  the  statement  Immediately  following, 
that  the  "erldenoe  aa  undisputed"  demanded  a 
finding  in  favor  of  the  defendant,  and  that 
onder  the  plaindirB  own  evidence  auefa  a  judg- 
ment sbonKl  liave  reanlted,  and  the  other  ai- 
ngnments  of  error,  the  use  of  such  ezpressloo 
did  not  nnthwlae  a  dismlwal  of  the  petition 
for  certiorarL 
8.  Saicb. 

In  Western  &  Atlantic  R.  Co.  v.  D/ar,  70 
Ga.  723,  the  case  Involved  less  than  $50,  and 
also  apparently  involved  conteated  QOeattons  of 
fact 

(Syllabus  by  the  Court) 

Emw  from  Superior  Court,  Folton  Oonnty; 
T.  T.  Pendletrai,  Judg& 

Action  by  A.  L.  Farley  against  B.  P.  Ana- 
ley,  commenced  In  Jnatlce  court  On  certio- 
rari by  defendant  from  tbe  superior  court, 
plaintiff  recovered  Judgment,  and  defendant 
brings  error.  Reversed. 

Alex.  W.  Ste^ieDfl.  for  plaintiff  In  error. 
B.  B.  Blacklram,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  ooncur,  ocept  E18H,  0.  J.* 
abwnt. 


WALPBBT  V.  BOHAN. 
{Supreme  Court  of  Georgia.  Aug.  17,  1906.) 

L  iHNCTgPna  —  COWDUCTIWQ  BATHHOtTBB— 

REunon  Bbtwbbr  Irhkebpeb  amd  Pa- 

TBOHS. 

If  an  Innkeeptt  also  condncts  a  bathhouse 
on  th*  seashore,  where  the  general  public,  as 
well  aa  gnests  at  hie  inn,  may  obtain  the  use  of 
bathreoma  and  accessories  to  the  bath,  this  la 
not  aufficient  to  constitute  the  relation  of  Inn- 
keeper and  gnest  between  him  and  perKma  using 
■acli  iMitbhouse. 

[Gd.  Note.— For  cases  in  point,  aee  vol  27, 
Cent.  Dig.  Innkeepers.  H  3.  4.] 

2.  Baiucknt  —  Bathhottses  —  Pbofebtt  or 
Patbonb— Loss — Liability  or  Pbopbietos. 
The  proprietor  of  a  Inithhouse,  who  for  a 
eoDsideranon  famishes  bathrooms,  baUiing  snlta, 
and  other  accessories  of  tbe  bath  to  those  who 
desire  to  bathe  In  the  sea,  and  also  receives  their 
mmey,  jewelry,  or  other  valuables  fbr  safe- 
keepmi^  ia  a  depositary  for  hire  in  relation 
thereto,  and  la  liable  for  any  lose  occurring  from 
want  of  ordinary  care  on  his  part 

red.  Note. — ^For  cases  In  point,  see  v<d.  0, 
Cent.  INg.  Bailment,  S  61.] 

8l  Sahk— AcnoM— FuADino. 

The  allecatlona  of  the  declaration  were 
soflldcnt  to  wtbstand  a  general  demurrer,  and 
tbe  sustaining  of  auch  a  demurrer  waa  error. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatbam  Coun- 
ty; P.  a.  Beabrook,  Judse. 


Action  b7  Urs.  A.  Walpert  against  Wnilam 
M.  Boban.  Judgment  for  defendant,  and 
plaintiff  brings  cxror.  Reversed. 

Mrs.  Walpert  brought  suit  against  Wllliais 
Boban,  alleging  In  substance  as  follows: 
Boban  was  a  resident  of  Gbatbam  county, 
and  was  during  tbe  montb  of  Uey,  1000,  the 
proprietor  and  owner  of  a  certain  seashore 
inn  called  "Bohan's  PaviII(m,"  or  "Bobau's 
Hotel,"  located  on  tbe  laland  of  Great  IVbee, 
and  was  "at  that  time  engaged  at  said  place 
in  the  business  of  an  Inniceeper.  In  connec- 
tion with  said  Inn,  and  as  a  part  of  said  Inn, 
and  as  a  part  of  bis  said  business  at  said 
place  as  an  Innkeeper,  said  Boban  maintain- 
ed a  certain  bathhouse,  where  he  Is  and  was 
at  that  time  accustomed  to  furnish  for  rent 
or  hire  to  such  of  his  gnests  and  the  general 
public  who  desired  to  enjoy  the  pleasure  and 
benefits  of  sea  iMithing,  bathrooms,  bathing 
suits,  and  other  bathing  acoeasorles."  On 
May  11,  IOCS,  "petitioner,  along  with  several 
friends,  desiring  to  enjoy  tbe  entertainment 
of  said  inn,  and  the  pleasure  and  advantages 
of  sea  bathing,  paid  to  tbe  said  William  M. 
Bohan  the  charges  or  hire  therefor,  and  be- 
came and  were  tbe  guests  of  said  inn,  and  of 
tbe  said  William  M.  Bohan  as  such  Innkeeper, 
and  as  auch  were  guests  and  were  received  as 
such  therein  and  thereat;  that  in  said  bath- 
house, a  part  of  said  Inn  as  aforesaid,  is  a 
certain  public  room  or  oflBce  In  charge  of  a 
keeper  or  attendant,  as  tbe  servant,  agent, 
and  direct  representative  of  the  said  William 
Boban,  who  furnishes  to  guests  for  hire  such 
bathing  rooms,  towels,  etc.,  as  la  required  for 
sea  bathing,  and  assigns  them  to  bathrooms  In 
said  Inn  or  bathhouse,  and  receives  from  said 
guests  for  safekeeping,  while  they  are  bath- 
ing in  the  sea  and  not  occupying  tbelr  said 
rooms,  such  articles,  jewelry,  money,  and 
other  valuables  as  they  may  have,  so  that 
the  same  shall  not  be  lost  or  stoira  from 
their  bathrooms  white  they  are  absent  there- 
from, and  that  posted  In  a  conspicuous  place 
and  In  full  view  of  tbe  public  Is  a  large  print- 
ed or  written  slgu  or  notice  requiring  the 
guesta  of  said  Inn  and  bathhouse  to  deposit 
with  the  keeper  or  custodian  in  charge  of 
said  office  all  moneys,  jewtiry,  and  other  ar- 
ticles of  value  for  safekeeping,  and  warning 
them  that  upon  failure  to  comply  with  this 
requirement  tbe  said  Innkeeper  would  be  re- 
lieved of  all  liability  for  any  losses  sustain- 
ed through  theft  or  otherwise."  Petitioner, 
after  haviug  Inquired  of  defendant's  agent 
whether  a  deposit  of  her  valuables  would  be 
safe,  and  being  assured  that  they  would  be, 
and  after  having  shown  the  same  to  such  at- 
tendant and  apprised  him  of  their  value,  de- 
posited with  such  agent  of  defendant  a  hand- 
bag containing  a  small  sum  of  money  and  a 
diamond  brooch  and  ring,  of  the  value  of 
$700,  receiving  a  check  therefor.  This  de- 
posit of  valuables  was  made  along  with  those 
of  one  of  petitioner's  party  of  friends  ac- 
companying her,  and  a  single  check  Issued 
for  thepropai7(tf  both.  After  retumlngfrom 
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bar  bmth,  Roblnstm,  "acting  for  himself  and 
petitioner,"  presented  the  check  and  recetved 
the  handbag,  when  open  examination.  It  ms 
fonnd  that  "petltioner'i  handbag  or  pnnn 
had  been  entered,"  and  the  diamond  brooch 
and  lAng  taken  tbere&om.  It  was  opoied  in 
full  view  of  the  attendant  tn  ^arge,  and  the 
loss  ImmedlatelT  reported  to  this  agent  of 
defendant  Petitioner  demanted  of  defend- 
ant compensation  for  her  loss,  and  defend- 
ant refused  to  pay  the  sama  Petltloner'fl 
loss  was  not  occasioned  hy  any  fault  or  neg- 
lect  on  her  part,  bat  occurred  throogb  the 
neglect  '^f  the  said  William  IL  Bohan,  Inn- 
keeper, bis  seiranta,  agents,  employAi,  and 
representatives,  as  afbresald."  The  petlUon 
prayed  tat  a  Judgment  for  |700  and  coats, 
and  for  process.  The  defendant  filed  a  gen- 
eral dounrrer,  which  was  sustained,  and  the 
plaintiff  excepted. 

Alexander  &  Bdwards.  for  plalndft  In  «- 
ror.  O'Connor,  03yme  ft  Hartrtdge^  for  de> 
fdndant  In  error. 

I 

LUMPKIN,  J.  (after  stating  the  foregoing 
facts).  1.  If  one  keeps  an  Inn,  and  also, 
B^>arate  from  ttM  Ian,  keeps  a  bathhouse, 
where  persons  bathing  In  the  sea  change  their 
garments  and  leave  their  clothes,  be  la  not 
chargeable  as  an  innkeeper  for  property 
stolen  from  the  bathhouse.  Minor  t.  Staples, 
71  M&  816,  36  Am.  B^.  SIS.  In  the  opin- 
ion In  this  case -it  is  said:  "We  are  not 
DOW  speaking  of  bathrooms  attached  to  or 
k^t  within  hotels,  but  of  separate  buildings, 
erected  npon  the  seashore,  and  used,  not  as 
bathrooma,  bat  as  places  in  which  those  who 
bathe  in  the  sea  change  their  garments  and 
leave  their  clothes  and  other  valuables  while 
so  bathing."  In  Schouler's  Bailments  and 
Carriers  (3d  Bd.)  {  280,  It  Is  said:  "One 
who  keeps  a  public  house  may,  not  Inconsist- 
ent^, carry  on  a  restaurant,  cater  to  a  select 
company,  serve  liquors  at  a  bar,  keep  a  shav- 
ing saloon,  or  permit  outside  parties  to  get 
up  a  ball  on  bis  premises;  and,  as  to  stran- 
gers who  avail  themselves  of  such  extraneous 
service,  be  Is  no  Innkeeper  at  all."  It  la  true 
that  the  declaration  alleges  in  general  terms 
that  In  connection  with  the  Inn,  and  as  a  part 
of  It,  and  as  a  part  of  his  business  at  that 
place,  the  defendant  maintained  a  certain 
bathhouse,  where  be  was  accustomed,  for 
rent  or  hire,  to  furnish,  to  such  of  his 
guests  and  the  general  public  as  desired  to 
enjoy  the  pleasure  and  beneflta  of  sea  bath- 
ing, bathrooms,  bathing  suits,  and  other  bath- 
Ing  accessories.  It  does  not  appear,  how- 
ever, that  the  bathhouse  was  physically  con- 
nected with  the  inn,  or  was  for  the  use  of 
the  guests  as  such,  or  that  becmnli^  a 
guest  at  the  inn  mtltled  one  to  use  tb»  batb* 
bous^  or  that  conductlx^  It  waa  an  actual 
part  of  Innkeeping ;  but  apparently  it  was  a 
sefHurate  and  distinct  building  on  the  sea- 
sbore,  where  the  general  public,  whether 
gnsats  of  tiie  Inn  or  not,  could  for  hire  ob- 


tain drosslng  rooms  and  other  accessories  of 
aea  batiiliw.  We  do  not  think  tbls  was  suffi- 
cient to  show  the  relation  of  Innkeeper  and 
guest  existed  between  the  proprietor  of  the 
bathhouse  and  those  who  went  there  for  the 
purpose  of  bathing  In  the  sea.  Although  the 
proprietor  of  the  bathhouse  may  have  also 
been  an  innkeepr,  operating  the  bathhouse,  it 
did  not  titereby  become  a  part  of  the  Inn- 
keeping.  When  the  facts  set  forth  diow  that 
the  defiendant  In  ref wenoe  to  the  transaction 
under  consideration  la  not  an  Innke^^, 
merely  to  call  falm  tiiat  namo  In  the  plead- 
ing does  not  determine  his  liability  as  that 
of  an  innkeeper.  Ancient  common-law  defi- 
nitions of  an  inn  are  not  altogether  appli- 
cable to  modem  conditions  and  methods  of 
travel  and  of  Innkeeping.  Thus  Lord  Bacon 
defines  an  Innkeeper  to  be  "a  person  who 
malres  It  his  business  to  entertain  travelers 
and  passengers,  and  to  provide  lodgings  and 
necessaries  for  them  and  their  horsra  and 
attendants."  Bac.  Abr.  tiUe  "Inns  and  Inn- 
keepers." B.  Few  now  travel  wltii  horses  and 
attendants;  nor  Is  the  entertainment  of  tran- 
sient custom  confined  to  actual  travelers.  A 
very  good  definition  of  an  Innkeeper  at  pres- 
ent Is  "one  who  regularly  ke^  opm  a  public 
house  for  lodging  and  entertaining  transient 
comers,  on  the  general  expectation  of  his 
suitable  recompense."  Schouler's  Bailments, 
S8  279,  303.  If  the  proprietor  of  a  hotel 
should  also  furnish,  for  hire  by  his  guests 
and  others,  boats  for  rowing  and  sailing  on 
a  river  or  lake,  or  should  maintain  a  pub- 
lic race  coarse,  or  golf  links,  or  a  baseball 
park,  where  all  could  enter  1^  paying  an 
admission  fee,  these  things  would  evidently 
not  be  a  necessary  part  of  keying  an  Inn, 
although  tii^  might  furnish  attractive  sports 
which  would  give  pleasure  to  guests  and 
others.  See  Bonner  v.  Welbom.  7  Ga.  296, 
804,  et  seq. ;  16  Am.  &  Eng.  Bnc  L.  (2d  Ed.). 
009. 

2.  8.  While  this  is  true,  we  think  the  pre- 
siding Judge  erred  In  dlsmisBlng  the  petition 
on  graeral  demurrer.  In  Bird  v.  Everard,  4 
Misc.  B^.  104,  23  N.  Y.  Supp.  1008,  It  was 
held  that  the  proprietor  of  a  bathing  estab- 
lishment, who  receives  from  his  patrons  the 
sum  demanded  for  the  privilege  of  a  bath  and 
assumes  the  custody  ot  their  wearing  apparel 
while  the  latter  are  enjoyiog  the  privileges 
thereof  becomes  a  voluntary  custodian  of  tbe 
patron's  apparel  for  profit  and  is  bound  to  ex- 
ercise due  care  to  guard  against  loss  or  theft 
by  others  bavli^  access  to  bis  establishment 
with  his  permlsriim ;  and  for  any  loss  or  theft 
which  could  have  been  prevented  by  the 
exercise  of  sn<di  care,  such  proprietor  Is  an- 
swerable In  damages.  See,  also.  Bunnell  v. 
Stem,  122  N.  Y.  539,  28  N.  B.  910,  10  L.  B. 
A.  481.  19  Am.  St  Bep.  G19:  Tombtar  t. 
Koelling.  60  Ark.  62,  28  S.  W.  795.  46  Am.  St. 
Bep.  146;  Dilberto  v.  Harris,  95  Ga.  071, 
23  S.  S.  112;  7  Am.  &  Eng.  Dnc.  L.  (2d  Ed.) 
321,  822,  and  notes.   The  proprietor  of  aucb 
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u  establMunent,  who  receives  the  apparel 
or  TEloables  of  a  bather  for  eafskeepliig 
wblle  tbe  castomer  la  bathing,  and  racalTW 
a  ooaslderatioa  tor  thla  and  the  nw  of  the 
bathroom  or  dreasing  room  and  aoceeeorles 
to  the  bath,  being  a  bailee  for  hln,  la  bound 
to  use  ordlnarr  care,  and  la  liable  tor  a  toll- 
ore  to  do  so.  The  declaration  wattximitj 
alleged  negligence  on  tbe  part  of  the  dsEnd- 
ant  or  bla  agrat,  and  waa  not  mbjaet  to  a 
general  demorrer. 

jQdgmeot  rerened.  All  tbe  JnitlOM  codp 
cur,  ^xeest  FIBH,  O.  X.  abamt 


WBLGH  T.  BTATB. 

(Siqmme  Goart  of  Oeorgia.  Aog.  17,  1908.) 

Lucekt-f-What  CoRmrmn. 

"If  one,  meaning  to  eteel  anothere  foods, 
frandulentlr  prevails  on  the  latter  to  dellTer 
them  to  blm,  under  the  understanding  that  the 
property  In  ttiem  la  to  pasa,  he  commits  neither 
wicenT  nor  any  other  crime  by  the  taking,  un- 
leM  the  transactkM  amounts  to  an  indictable 
cheat.'* 

[Ed.  Note.— For  cases  In  point,  see  Tol.  82, 
Cent.  Dig.  Larceny,  SI  S6,  87.] 
(SyllabDS  by  the  Oourt) 

Error  from  CII7  Court  of  Orlffln;  B.  W. 
Hammond,  Judge. 

W.  W.  WeldH  waa  convicted  of  a  crime, 
and  tta  doilal  of  a  motion  for  new  trial, 
brings  «Tor.  Reversed. 

W.  W.  Welch  was  arraigned  In  a  dty  court 
npwi  an  accusation  f simple  larcoiy,  whldi 
.  alleged  the  f  randulent  taking,  etc.,  of  $8.60, 
tbe  property  of  the  Qriffln  Manntoctnrlng 
Company.  Upon  the  trial  evldmce  was  ln< 
trodaced  by  the  state  tending  to  establish  tbe 
following  facts:  The  accused  went  to  the 
Boperlntoident  of  the  Orlffln  Manufacturing 
Company  and  asked  for  an  advance  for  the 
purpose  of  procuring  hands  from  a  distance 
to  work  for  the  company.  Tbe  advance  was 
refused,  and  tbe  accused  thereupon  told  the 
superintendent  "he  had  got  into  some  tron- 
ble,"  and  wigited  to  send  some  money  to 
a  balUtr  at  Lbidale,  Oa.,  to  settle  the  cost. 
The  snperlntend^t  thereupon  went  with  the 
accused  to  the  oflSce  of  the  Western  Union 
Tel^raph  Company,  gave  $5  to  the  telegraph 
company's  agent,  with  inatructlons  to  send 
f3.84,  charges  prepaid,  to  the  balUfl.  Tbe  ap- 
plication for  the  order  was  made  oat  In  the 
name  of  the  accused.  The  superintendent 
and  accused  left  the  office  together,  and  short* 
ly  Uiereafter  the  accused  returned  and  told 
the  agent  the  snperlntendent  said  not  to  send 
tbe  money  until  be  heard  from  him.  Later 
he  tcrid  tbe  agent  the  mcxiey  was  his,  and  he 
bad  decided  not  to  send  it  to  the  bailiff  by 
telegraph  order,  but  would  send  blm  a  draft 
Thaeupon  the  agent  gave  the  money  to  the 
accosed.  The  accused  Introduced  no  evi- 
dence. The  Jury  returned  a  verdict  of  guilty, 
Tke  accused  moved  for  a  new  trial  on  the 
general  grounds,  which  waa  denied,  and  he 
sncpted. 


Tbot.  W.  Thurman,  tor  ptalntlfF  In  error. 
T.  B.  Patterson,  80L,  for  tte  State. 

COBB,  P.  J.  (after  stating  the  foregoing 
fhcts).  The  mon^  was  delivered  to  tbe 
agent  of  the  telegraph  company  by  the  super- 
intendent of  the  Orlffln  Muuf  acturlng  Com. 
pany,  to  be  used  for  the  benefit  of  tbe  accused, 
and  not  for  tbe  benefit  of  tbe  snperlntoident 
or  his  company.  When  the  application 
for  tbe  money  order  was  made,  and  the  ac- 
cused was  named  therein  as  the  sender,  title 
to  the  money  passed  to  him.  and  the  delivery 
of  tbe  application  to  the  telegraph  company 
constituted  it  his  agent  for  the  transmission 
of  tbe  money  to  the  sendee.  The  agency 
was  revocable  at  will.  The  demand  by  the 
accused  for  the  money  was  a  revocation  of 
the  agency.  The  withdrawal  of  tbe  money 
from  the  possession  of  the  telegraph  com- 
pany, and  the  appropriation  of  the  same  by 
the  accused  to  a  purpose  other  than  that  In- 
tended by  the  superintendent,  <Ud  not  con- 
stitute larceny.  Tbe  rale  Is  that  "if  one, 
meaning  to  steal  another's  goods,  fraudulent- 
ly prevails  on  the  latter  to  deliver  them  to 
him,  under  the  understanding  that  the  prop- 
erty In  them  Is  to  pass,  he  commits  neither 
larceny  nor  any  other  crime  by  the  taking, 
unless  the  transaction  amounts  to  an  Indicta- 
ble dieat  But  if,  with  the  like  Intent,  he 
fraudulently  gets  leave  to  take  possession 
only,  and  takes  and  converts  the  whole  to 
himself,  he  becomes  guilty  of  larceny,  be- 
cause, while  bis  intent  Is  thus  to  appropriate 
the  prc^erty,  the  consent  which  he  fraudu- 
lently obtained  covers  no  more  than  the  pos- 
seeslon."  1  Bishop,  Crim.  Law.  i  &83,  and 
authoritlee  there  cited.  See,  also,  Foster  v. 
State,  117  Oa.  89,  48  S,  B.  421;  Finklestein 
V.  State,  105  Oa.  617,  81  S.  B.  689;  Kerr  v. 
State,  105  Oa.  655,  81  8.  B.  789;  Harris  v. 
State,  81  Oa.  769,  7  8.  B.  689,  12  Am.  St  Rep. 
866.  The*ev]dence  did  not  sustain  the  ver- 
dict, and  a  new  trial  sbould  have  been  granted. 

Judgment  reversed.  Ail  the  Justices  con- 
cur, except  FISH,  <X  J.,  absent. 


RANFORD  T.  SOtlTHERN  RT.  CO. 
(Supreme  Court  of  Oeorgia.  Aug.  18,  1906.) 

MASTEB  A.ITD  SbBVANT— InJUBT  TO  SnVAHl!— 

CONTBIBUTOET  NeOLIOENCE. 

An  employe,  wbose  duties  call  him  at 
frequent  Intervals  to  a  place  where  fellow  serv- 
anto  are  at  work  shoveling  coal  from  railroad 
cars  into  a  coal  Inn,  is  under  no  legal  obliga- 
tion to  give  them  notice  of  his  presence.  If 
th^  bave  reason  to  apprehend  that  he  may  I>e 
inside  the  coal  bin  at  any  time,  and  there  is  an 
established  custom  whereby  they  give  timely 
warning  whenever  large  lumpa  of  coal  are 
thrown  into  IL 

[Ed.  Note.— For  cases  In  point,  see  vol.  84, 
Cent  Dig.  BCaster  and  Servant,  ||  748,  747.1 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 
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Actum  DftTld  Ranford  against  the 
Sontbern  Railway  Oconpany.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Be- 
Tersed. 

H.  W.  Dent  and  W.  B.  Hammond,  for  plain* 
tiff  In  error.  Dorsey,  Brewater,  Howell  A 
Md)anlel»  tor  defendant  In  oror. 

EVANS,  J.  On  March  28,  1904,  the  plain- 
tiff in  error,  David  Banford,  was  empl<^ed 
by  the  Southern  Railway  Company  as  a 
"helper"  In  its  machine  shop  In  the  dty  of 
Atlanta.  Adjacent  to  the  boiler  room  was  a 
coal  bin  In  which  coal  was  being  almost 
constantly  thrown  daring  the  day  through  a 
window  from  cars  stationed  upon  a  side 
track,  and  the  firemen  engaged  In  the  boiler 
room  made  frequent  visits  to  the  coal  bin 
for  the  purpose  of  loading  coal  Into  wheel- 
barrows and  carrying  It  to  the  furnaces  to 
be  used  as  fuel.  It  was  to  be  expected  that 
the  men  employed  to  unload  the  cars  might 
at  any  hour  during  the  day  be  at  work 
Bhovellns  coal  Hirough  the  window  Into  the 
coal  bin,  and  that  the  men  engaged  to  feed 
the  furnaces  might  at  any  time  be  getting 
coal  from  the  opposite  side  of  the  coal  pll^ 
which  was  usually  raked  down  when  it  be- 
came so  high  that  the  men  on  the  outside 
could  not  see  those  at  work  on  the  Inside  of 
the  coal  bin.  Early  In  the  morning  of  the 
day  just  mentioned,  the  plaintiff  was  ordered 
by  the  company's  foreman  to  take  the  place 
of  one  of  the  firemen.  The  plaintiff  went  to 
tbe  coBl  pile  and  secured  a  wheelbarrow  of 
coal,  with  which  he  fed  the  furnaces,  and 
shortly  returned  for  more  coal.  No  coal  was 
being  unloaded  from  the  cars  when  he  made 
hla  first  Ttslt  to  the  coal  bin,  and  when  he 
returned  he  did  not  know  that  the  men  on 
ttie  outside  had  resumed  work,  and  could 
not  see  them  because  the  coal  pile  was  too 
high.  As  he  was  shoveling  coal  Into  the 
wheelbarrow,  a  lump  of  coal  as  large  around 
as  a  man'a  body  was  hurled  through  the  win- 
dow and  rolled  down  the  pile  upon  his  foot, 
severely  injuring  It  No  warning  of  any  kind 
was  given  him,  and  It  was  Impossible  for  him 
to  get  out  of  the  way,  or  for  a  fellow  work- 
man, who  saw  the  lump  as  It  came  through 
the  window,  to  give  him  timely  notice  of 
hla  peril.  The  plalntlfl  had  previously  pei^ 
formed  the  duties  of  a  fireman,  and  was  fa- 
miliar with  the  surroundings  and  the  manner 
in  which  the  work  was  carried  on  by  the 
fireman  and  by  the  men  employed  to  unload 
the  cool  cars. 

Tbe  suit  for  damages  trblch  ttie  plaintiff 
Iffonght  against  tbe  railway  conpany  re- 
sulted in  a  judgment  of  nonsuit  Presum- 
ably the  judgment  was  based  upon  the  idea 
ttiat  the  plaintiff,  knowing  the  danger  to 
which  he  voluntarily  exposed  himself  by  not 
notifying  the  men  on  the  can  of  his  pres- 
ence, was  chargeable  with  coutribntory  neff* 
ligeuce.  That  these  men,  who  had  reason  to 


apinvhend  his  presoice  at  any  tlm^  were 
guilty  of  negligoK^  seems  bey<md  question. 
Tbe  plaintiff,  referzlnf  to  tiielr  habit  In  the 
past,  testified  that  "wben  them  fellows 
throwed  over  lumps  of  coal,  they  always 
sotlflfld*'  the  flremoi  who  wwe  at  w<h^  od 
the  (vposlte  side  of  tiie  coal  idle;  that  tbe 
men  unloading  tbe  cars  "would  always  tell 
them";  that  they  say  "Blrmingfasm**  befor* 
tlurowliv  large  lumps  of  coal  through  the 
window  into  the  coal  Un.  The  plaintiff  add- 
ed that  Perry  Davis,  who  was  one  of  the 
r^Culariy  employed  firemen,  had  stated  that 
"they  always  aay  that"  What  Ferry  Davis 
may  have  stated  as  to  this  custom  was  purely 
hearsay,  and  of  no  probative  value.  But  we 
cmstme  the  testimony  of  the  plaintiff  to 
mean  that  such  had  been  the  caatom  while 
he  had  been  at  work,  and  that  he,  had  been 
informed  by  Davis  that  the  men  on  the  cars 
had  always  given  warning  to  the  firemen  In 
the  same  way.  If,  as  we  understand  tbe 
plaintiff  to  assert  as  a  witness,  the  men  un- 
loading the  cars  were  In  the  habit  of  call- 
ing out  "Birmingham"  as  a  warning  before 
throwing  through  the  window  large  lumps 
of  coal,  he  had  a  right  to  rely  upon  their  ob- 
swvlng  this  usual  and  necessary  precanUon. 
and  was  not  guilty  of  negligence  In  undertak- 
ing to  perform  the  duties  assigned  to  him  In 
the  customary  way  without  first  taking  stepa 
to  inform  himself  whether  or  not  the  men  on 
the  outside  of  the  coal  bin  were  at  work,  and. 
if  so,  notifying  them  of  his  presence. 

Judgment  reversed.  All  the  Justices  con- 
cur, excspt  riSH,  a  J.,  absent 


DOWNING  et  al.  v.  ANDERSON. 
(Snpreme  Coort  of  Georgia.  Aug.  17,  1808.) 

IifjirnanoiT— TBiBPAss-TnuE  of  pLAiimn 

—Possession. 

Before  one  claiming  ownership  of  a  tract 
of  land  can  maintain  an  action  to  enjoin  the 
cnttiDK  of  timber  thereon,  it  is  incumbent  upon 
him  to  show  that  he  has  title  to  the  land  or 
Is  In  possession  thereof;  andv  If  ha  relies  upon 
possession  alone  as  a  basis  for  the  granting  of 
the  relief  soaght,  it  must  be  actual  possession 
of  that  portion  of  the  land  upon  which-  the 
wrong  complained  of  Is  being  committed. 

[Ed.  Note.— For  cases  In  point,  see  voL  27, 
Gent  Dig.  Injunction.  |  74.] 

Atkinson  and  Lnmpkln,  JJ.,  dtaentlng. 

(Syllabus  by  the  Coart) 

Error  from  Superior  Oourt,  Chariton  Coun- 
ty: T.  A.  Parker,  Judge. 

Action  by  W.  J.  Downing  and  another 
against  D.  F.  Anderson.  Judgment  for  de- 
fendant and  plaintiffs  bring  error. 

Lem  A.  Tnlson,  for  plaintiffs  in  errur.  J. 
8.  Williams,  for  defBodant  In  error. 

EVANS,  J.  This  was  an  equitable  pro- 
ceeding to  aijoln  the  cutting  and  ronoval  of 
timber  by  the  defendant  from  lands  to  which 
the  plahitiffs  asserted  tttlSk  In  orAet  to 
malntsin  a  suit  for  damages  for  an  Injury 
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to  til*  trwhoia.  It  !■  MMntlal  for  the  plaln- 
tur  to  ihow  either  that  he  wu  la  pOMmabn 
of  the  land  at  the  time  <tf  the  treapaM  or  that 
he  then  bad  title  thereto.  Wblddim  t.  Lom- 
berGm«8Ga.701«2SaB.77a  It  woold 
aeem  to  be  axiomatic  that  If  a  idalntlff  be 
not  entitled  to  xecorer  damagM  a  treapaaa 
allesBd  m  blB  petltloi  to  bave  been  alzeady 
committed,  be  cannot  be  permitted  to  maln^ 
tain  an  equitable  action  to  wjoln  a  ccmtlna- 
anoe  of  the  treepaaB.  Flannery  v.  Hli^tow- 
w.  97  Ga.  002,  2S  8.  E.  871.  The  only  prayer 
In  the  present  petition  la  for  Injunction  to 
preroit  farther  treQ>a88  by  the  defendant; 
and  we  will  Inquire  wbetber,  under  the  proof 
sutHultted  on  the  Interlocutory  hearlns,  the 
plaintiffs  established  a  right  to  recover  dam- 
ages  for  the  trequss  alleged  to  have  been 
already  committed,  thus  applying  the  test 
for  determining  whether  they  were  mtltled  to 
the  relief  aonfl^t  Many  cases  will  be  found 
In  onr  reports  to  the  effect  that  a  plaintiff 
who  has  bona  fide  been  in  poeseBSton  of  land 
under  claim  of  ownership  may,  upon  proof 
of  such  possession,  maintain  ag^itst  a  wrong- 
doer an  action  to  recover  the  land;  or  m 
proof  of  the  InsoIveicT  of  the  defendant,  Ir- 
r^>arable  damage,  or  other  clrcum stances 
which  In  the  discretion  of  the  court  render 
the  Issuance  of  the  writ  of  Injunction  nec* 
cssary,  may  maintain  an  action  to  enjoin  In- 
terferraice  with  his  possession.  See  Tafaoola 
Mining  Co.  t.  Irby,  40  Ga.  479;  McLend(m 
T.  Horton,  ^  Ga.  64,  22  8.  E.  4fi ;  Hadley  t. 
Bean,  G3  Ga.  685 ;  Parker  v.  Ballroad  Co.,  81 
Ga.  392,  8  8.  B.  871 ;  Fletcher  v.  Fletcher,  12S 
Ga.  323,  01  S.  E.  416 ;  McArtbur  t.  Matthew- 
son,  07  Ga.  134.  Indeed,  our  Code  declares 
that  tiie  "bare  possession  of  land  authorizes 
the  possessor  to  recover  damages  from  any 
person  who  wrongfully,  In  any  manner.  In- 
terferes with  such  possession."  Civ.  Code 
1895,  I  3876.  This  section  was  construed  In 
Anlt  V.  Meager,  112  Ga.  148.  87  8.  E.  185, 
wherein  It  was  held  that,  where  the  plaintiff 
in  an  action  of  trespass  relies  upon  posses- 
ion alone  as  a  basis  of  recovery,  it  must  be 
actual  possession  of  that  portion  of  the  tract 
upon  whl(^  the  alleged  wrong  was  commit- 
ted. On  page  150  of  112  Ga.,  page  186  of  37 
S.  B.,  Cobb,  J.,  who  prepared  the  opinion  In 
that  case  said:  "Constructtve  possession  by 
one  who  Is  not  the  owner,  but  merely  claims 
ownership,  Is  not  snfflclent  to  support  the 
action,  unless  it  Is  continued  for  a  sufficient 
length  of  time  to  ripen  Into  a  complete  own- 
ership." This  principle  has  beoi  reaffirmed 
in  Clower  v.  Maynard,  112  Ga.  840,  37  S.  E. 
870;  McCook  v.  Crawford,  114  Ga.  838,  40 
8.  E.  225;  Jones  t.  Cllett,  114  Qa.  676,  40 
S.  E.  718;  and  Fletcher  r.  Fletcher,  123  Ga. 
323,  51  8.  E.  416.  The  petitioners  allege 
themselves  to  be  the  true  owners  and  In  pos- 
session of  lots  of  land  Nos.  4  and  61,  In  the 
second  land  district  of  Charlttm  County.  But 
on  the  Interlocutory  hearli^  their  only  at- 
tunpt  at  proof  of  title  was  the  introduction 


of  a  deed  dated  Noramber  %  ISOi,  and  la- 
oorded  March  20^  1906*  from  Bamuel  0.  Crews 
to  tbemaelvea  and  two  others,  purporting  to 
coniay  lereral  lota  of  land.  Ineludlnt  tbe  two 
loti  in  eontroreny,  and  a  svbaeQtMnt  ooop 
veyanoe  from  tbe  other  grantees  to  them- 
selves. They  failed  to  show  either  oompleta 
paper  title  or  title  Iqr  preecriptlon.  Clearly 
one  who  merely  has  a  deed  to  land  and  la 
not  In  poeseaalon  has  no  right  to  complain 
of  trequaoee  committed  on  the  land  by  anoth* 
er,  however  much  of  a  wrongdoer  be  may  be 
relatively  to  the  true  owner.  Farker  t.  Ball- 
road  Ca,  81  Oa.  888, 8  B.  E.  871.  Nor  did  the 
plaintiffs  sustain  their  contention  that  they 
had  possession  of  the  lande  from  wbSsh  tbe 
timber  was  being  cnt  by  tbe  defmdant  Tbej 
Joined  in  an  affidavit  in  which  they  asserted, 
upon  bare  information  and  belief,  that  their 
agent  bad  erected  bonsea  on  loti  Nob.  2,  ^  61, 
and  124,  and  that  he  was  in  tbe  actual  poaseB- 
slon  of  these  lota. 

The  real  truth  of  the  mattw,  however,  as 
diedoBBd  the  evidence  of  pereons  aOQUdnt* 
ed  with  the  facta,  was  that  eome  time  be* 
tween  the  date  of  the  plahttlff's  purcbaee  In 
the  latter  part  of  1904  and  the  filing  of  their 
petition  fax  July,  1805,  iheir  agent  eaneed  to 
be  erected  a  house  oa  lot  No.  124,  anothw  on 
lot  Na  2f  and  a  small  one-room  Bhanty  <m 
lot  No.  61.  The  honse  on  lot  No.  134  was  o& 
cupied  some  time  before  the  granting  of  the 
restraining  ordw;  bnt  It  affirmatively  ap- 
pears that  the  Bhanty  on  lot  No.  61  has  never 
been  occupied  since  Its  erection.  The  de- 
fendant would  not  permit  the  plaintiffs'  em- 
ployes to  fence  In  any  parts  of  the  lots  In  dis- 
pute, and  no  Improvements  were  ever  made  on 
lot  No.  4.  The  erection  of  the  shanty  on 
one  of  the  lotB  In  controversy  did  not  have 
the  legal  effect  of  placing  the  plaintiffs  hi  ac- 
tual possession  of  tliat  lot,  since  a  "mere 
entry,  unaccompanied  by  an  actual  occupancy, 
Is  no  possession  at  all,"  and  the  building 
of  tbe  shanty  indicated  merely  a  purpose  to 
occupy.  Flannery  v.  Hlghtoww,  87  Ga.  604, 
25  8.  B.  371.  Bo  far  as  the  other  lot  (No.  4) 
is  concerned,  there  seems  never  to  have  been 
even  an  actual  entry  upon  It  by  the  plain- 
tiffs or  their  agent  A  plat  of  the  lots  to 
which  they  assert  ownership  under  the  deeds 
Introduced  In  evidence  shows  that  they  are 
Joined  together,  though  neither  of  the  lots 
on  which  the  alleged  treq>ass  occurred  Im- 
mediately adjoins  lot  No.  124,  on  which  the 
house  actually  occupied  was  erected.  At 
most,  the  plaintiffs  can  claim  to  be  only  in 
constructive  possession  of  the  lots  niwn 
which  the  timber  Is  being  felled.  Johnson  v. 
Slmerly,  90  Ga.  612,  16  S.  E.  961.  The  evi- 
dence demanded  a  finding  that  the  plaintiffs 
have  never  been  in  actual  possession  of  either 
of  these  lota  Indeed,  the  defendant  offered 
evidence  tending  to  show  that  he  bad  been 
continuously,  under  color  of  title  and  claim 
of  right,  cutting  cross-ties  on  one  of  the  Iota 
for  at  least  2  years  and  on  the  ottier  f«r  10 
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or  13  montbs  befora  iSu  promt  action  wai 
began,  and  that  during  tbe  periods  itated 
other  penona  claiming  under  him  had  been 
constantly  naing  the  timber  for  torpentlne 
pnrpoaes,  wlthont  Interruption  on  the  part  of 
any  on&  nie  plalntUfa  do  not  con^>laln  that 
the  sub  modo  tight  acquired  by  their  entrr  In 
and  to  fha  use  and  occupancy  of  Hie  dianty 
«eeted  them  <m  lot  No.  61  la  being  lnter> 
fared  with,  but  only  that  they  will  snfler  Ir- 
reparable damage  by  flie  Injury  being  dime 
to  the  freehold  In  the  felling  of  the  timber 
and  Ita  aiq;»roprlatlon  by  the  defendant  He 
has,  ivparently,  as  much  right  to  the  timbw 
as  have  the  plaintiffs,  who  have  never  had 
anything  more  than  constructive  possession 
of  the  land  on  which  It  stands,  and  are  there- 
fore not  In  a  poeltloa  to  assert  that  they  are 
the  owners  thereof,  without  disclosing  that 
In  fact  th^  have  the  legal  title  to  It  Th^ 
were  not  entitled  to  the  relief  for  which  thoy 
prayed,  and  the  Jud^  rightly  ao  held. 
Judgment  affirmed. 

inaH.  O.  J.,  absent  COBB.  P.  J.,  and 
BBGK,  J.,  concur. 

ATKINSON  and  LUMPKIN,  JJ.  (dlseent- 
Ing) .  It  has  been  held  that  to  entitle  a  com- 
plainant In  a  conrt  of  equity  to  seek  relief 
against  trespassers  on  land.  It  Is  not  necessary 
to  show  a  p^ect  title ;  but  a  prima  facie  title 
is  sufficient  In  the  absence  of  a  better  out- 
standing title.  McArthnr  t.  Matthewson,  67 
Qa.  134;  Smith  t.  Smith,  105  Ga.  108.  SI  S.  B. 
135;  Fletcher  t.  Fletcher.  123  Ga.  826,  51  S. 
B.  418.  What  will  constitute  prima  facie 
title?  It  is  conceded  that  actual  possession 
will  suffice,  wlthont  other  proof  of  title. 
The  ClTll  Code  of  1896,  8  S876,  declares: 
"The  bare  possession  of  land  authorizes  the 
possessor  to  recover  damages  from  any  per^ 
son  who  wrongfully,  in  any  manner,  Inter- 
feres with  such  poBsesslon."  It  Is  sold,  how- 
ever, that  this  applies  to  actual  possession 
only,  and  not  to  constructive  possession. 
What  difference  does  the  law  make  between 
the  two  as  to  showing  a  prima  facie  title? 
Section  3585  says:  "Actual  possession  of 
lands  is  evidenced  by  enclosure.  cuItlvatlOD, 
or  any  use  and  occupation  thereof  which  Is 
so  notorious  as  to  attract  the  attention  of 
every  adverse  claimant  and  so  exclusive  as 
to  prevent  actual  occupation  by  anothw.** 
Section  3586  declares:  "ConstrnctlTe  possei^ 
slon  of  lands  la  where  a  person  having  pa- 
per title  to  a  tract  of  land  Is  In  actual  poe- 
aesalon  of  only  a  part  thereof.  In  such  a 
case,  the  law  construes  the  possession  to  ex- 
tend to  the  boundary  of  the  tract"  And 
section  3587  says:  "Possession  under  a  duly 
recorded  deed,  will  be  construed  to  atend 
to  ell  the  contiguous  property  embraced 
therein." 

It  is  contended  that  the  doctrine  of  con- 
structive possession  has  reference  only  to  pre* 
acrlptlon;  but  the  Ckids  does  not  say  so.  Tm^ 


seethms  8686,  8686,  and  8687  are  groqped  In 
tbB  diapter  on  the  subject  of  prescription; 
but  tb^  d^ne  the  terms  aetnal  possesaloii. 
and  constroctiTe  possession  gmwally,  and 
state  the  ^Eect  of  the  latter.  When  onr 
Brethem  apeak  of  aetnal  posses^Mi,  tboai^ 
not  dealing  with  prescription,  they  turn  to 
Mw  of  these  secttou  for  its  definition.  Wlien 
we  ipeak  of  constructive  possession,  we  turn 
to  anottiw  one  of  these  sections  to  show 
what  is  the  leglslatlTe  definition  and  effect 
of  that  term  as  used  in  this  state.  It  is  to 
be  noted  tliat  the  expresdon  as  emidoyed  in 
many  JurlsdicUons  is  the  possession  irtiich 
the  law  presumes  or  cmstrues  the  true  owner 
to  have  of  bis  igoperty,  whether  he  has  actu- 
al poaseaslim  ct  any  part  (tf  it  or  not.  But 
In  this  state  It  has  a  certain  meaning  and 
effect  by  statute.  As  stated,  section  8686  de- 
clares that  -whete  a  person  has  pap»  title 
to  a  tract  of  land  and  is  In  actual  possession 
of  only  a  part  of  it  the  law  construes  the 
possession  to  extend  to  the  boundary  of  the 
tract  What  is  the  posseaalon  whidi  the  law 
construes  to  erteoa  to  the  boundary?  Clear- 
ly the  possession  whidb  was  mentioned  in 
the  previous  portion  ot  the  section;  that  ia, 
the  actual  pmsession.  Roberson  v.  Downing 
Co.,'120  Oa.  883,  837.  48  S.  H.  102  Am. 
St  Rep.  128.  and  citatlona  On  pages  840. 
841.  of  120  Ga.,  page  4S2  of  48  8.  B.  a02  Am. 
St  Rep.  128),  occurs  the  following:  "In  Pres- 
cott  T.  Nevers,  4  Mason,  830,  Fed.  Cas.  No. 
11,300.  a  suit  for  cutting  timber  off  of  lot 
No.  1.  where  one  of  the  parties  claimed  title 
by  virtue  of  possesidon  of  a  part  and  con- 
structive possession  of  the  balance  of  the 
lot  Judge  Story  said:  'I  take  the  principle 
of  law  to  be  clear  that  where  a  person  enters 
Into  land  under  a  claim  of  title  thereto  by  a 
recorded  deed,  his  entry  and  possession  are 
referred  to  such  title,  and  that  he  la  deemed 
to  have  a  seisin  of  the  land  coextensive  with 
the  boundaries  stated  In  his  deed,  where 
there  Is  no  open  adveim  possession  of  any 
part  of  the  land  so  described  In  any  other 
pers(m.*  In  Gardner  v.  Gooch,  48  Me.  487, 
It  was  held  that  where  a  grantee  is  In  pos- 
session of  part  under  a  recorded  deed  he  is 
presumed  to  be  In  possession  of  the  whole. 
'The  law  of  constructive  poesesalon  declares 
that  the  deed  of  the  lot  to  the  setUer  which 
otay  be  found  on  record  •  •  *  shalU  so 
far  as  his  tlUe  Is  concerned,  be  a  substitute 
for  a  substantial  and  permanent  fence  around 
the  whole.'  Chandler  v.  Spear,  22  Vt  406. 
*If  a  man  enters  upon  a  tract  of  land  under 
a  deed  duly  registered.  •  •  •  and  has  a 
visible  occupation  of  part  of  it  only,  the  true 
own^  is  disseised  of  the  whole  tract'  Far- 
rar  v.  Eastman,  10  Me.  196.  See.  also,  Pom- 
roy  v.  Stevens,  11  Mete.  (Mas&)  244;  Nye 
T.  Alfter,  127  Mo.  530,  80  S.  W.  ISS;  Shedd 
T.  Powers,  28  Vt  666;  Alexander  t.  Polk, 
39  BUss.  788;  Forest  t.  Jackson,  66  N.  H. 
367."  The  fact  that  two  may  be  in  cMUtruc- 
tlve  poaseaslon  ot  a  part  of  a  tracts  and  that 
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no  prescription  roBft  bm  to  such  part,  doe*  not 
militate  acalnBt  this  view,  for  both  may  aim 
fence  in  part  of  tiie  Mine  land,  vhlcb  would 
destroy  the  nelnstTeness  of  the  pMseaslOD 
of  either.  Few  people  are  In  actual  pbyilcal 
«ccnpuicy  of  every  foot  of  their  yards  or 
gardens;  but  they  would  be  astonished  to 
know  that  they  did  not  have  such  occupancy 
to  their  foices  or  boondarles  as  to  prevent 
a  trespasser  from  entering  and  committing 
a  trespass  on  sncb  partB.  See,  also,  Tripp 
T.  Fansett,  94  Qa.  S80.  SSI,  21  8.  B.  672;  John- 
son T.  Simerly,  90  Oa.  012,  16  8.  B.  OM; 
Weltman  v.  Thiot,  64  Ga.  17;  Parker  t.  Jones, 
57  6a.  204.  In  Clark  t.  Hnlsey.  54  Oa.  006, 
610,  In  diacnsalng  wblcb  of  two  parties  bad 
prior  poseesslon,  the  statntory  constractlve 
possession  of  which  we  are  now  speaking 
Is  directly  construed  as  competing  wHh  actu- 
al possession. 

A  recovery  may  be  bad  in  ejectment  baaed 
on  prior  possession  alone;  and  this  applies  as 
well  to  constmctlTe  possession  as  to  actual 
possession.  WUcoz  v.  Moore,  118  Oa.  851, 
45  8.  B.  400;  OIt.  Code  1895,  I  5008.  Here 
prior  possession,  however,  if  afterward  aban- 
doned or  terminated,  will  not  snfflce  as  a 
basis  for  an  action  of  trespass.  Whiddoa  v. 
WlUlams  Lumber  Co.,  08  Ga.  701,  26  8.'  E. 
770.  But  present  possession  will  suffice.  Mc- 
Donongh  v.  Carter.  98  Oa.  703,  706,  25  S.  E. 
938.  We  are  not  unmindful  of  the  case  of 
Anlt  V.  Meager,  112  Ga.  148.  37  8.  E.  185,  and 
other  cases  which  have  followed  it  and  which 
are  cited  by  the  majority  of  the  court  Some 
of  them  are  decisions  of  the  entire  bendi,  and 
cannot  be  reviewed  or  changed  except  by  the 
mtire  bench.  We  ftel  it  oar  duty  to  say 
that  we  cannot  folly  cinxnir  with  the  reason- 
ing In  Atdt  V.  Iteager.  and  the  cases  which 
have  merdy  fallowed  It  We  cannot  over- 
come them;  bnt  we  do  not  think  they  should 
be  extended  further.  Besides,  this  case  can 
be  leglUmately  dlfterentlated  from  them. 
Tboy  declated  that  where  possession .  was 
relied  on  as  a  basis  for  recovery  tar  a  past 
trespass,  it  must  be  actual  possession.  The 
most  plausible  theory  on  wbldi  they  rest  Is 
that  where  an  aeUon  Is  brought  for  trespass 
woAlng  damage  to  the  freehold,  it  most 
be  sbomi  that  the  plalntifl  Is  the  true  owner, 
else  the  defendant  might  be  held  liaUe  twice. 
Whiddon  v.  Williams  Lumber  Co.,  08  Ga.  701, 
20  8.  B.  770;  This  may  be  Quite  true ;  but 
the  qnestlfHi  Is,  what  will  sufflce  to  make 
out  a  prima  fade  case  of  ownwshlp  in  the 
plaintiff,  and  thus  shift  the  burden  of  rdrat- 
tlng  It  to  tlie  defbidantT  As  already  stated. 
It  la  conceded  ttiat  actual  poraession  will 
bare  that  effect  but  denied  tbat,  cmstmc- 
tlve  possession  will  do  so.  We  fall  to  see 
why  the  same  danger  referred  to  above 
would  not  be  as  applicable  where  the  plaintiff 
bad  actual,  as  wh^  he  bad  ocmstructlve,  pos- 
session. But  this  is  not  a  proceeding  to  re- 
cover damages  for  a  past  trespass,  as  the  cut- 
ting of  timber  alone^  but  to  prevrait  a  threat- 


ened Nitry  upon  property  claimed  by  the 
plaintiffs,  and  the  doing  of  Irreparable  dam- 
age thereon.  It  Involves  both  a  tlireatened 
intrusion  and  a  cuttlpg  of  timber  aft«r  entry. 
Damages  may  be  recovered  for  the  wrongful 
Intrusion  as  well  as  for  the  subsequeqnt  tort 
committed.  See  4  Suth.  Dam.  (8d  Ed.)  f 
1010.  What  then,  we  repeat,  will  suffice  to 
show  prima  f&cle  title  in  the  plaintiffs  which 
will  support  the  proceeding  to  enjoin  such 
acts  on  the  part  of  an  insolvent  defendant? 
If  the  defendant  had  entered  and  taken  pos- 
session, clearly,  under  the  declBl<»is  above 
dted,  the  plaintiffs  would  have  shown  suffi- 
cient prima  facie  title  to  eject  him.  Eject- 
ment in  Georgia  Is  not  merely  an  action  to 
try  the  right  of  possession,  but  a  finding  for 
the  plaintiff  conclusively  determines  between 
the  parties  the  title,  unless  the  Jury  find  for 
the  plaintiff  less  than  the  fee.  Civ.  Code 
1896,  I  5006.  Is  it  possible  that  the  plaintiffs 
tiave  enough  prima  facie  title,  unless  over- 
come by  rebutting  evidence,  to  concluaivdy 
determine  the  title  as  against  the  defendant 
to  eject  him,  and  to  recover  mesne  profits 
against  him  <CIv.  Code  1896,  {  4997;  Cun- 
ningham V.  Morris,  19  Ga.  68S,  65  Am.  Dec. 
611),  but  not  enough  to  furnish  a  basis  for 
injunction  to  prevent  his  wrongful  entry 
and  trespass.  If  be  be  insolvent?  If  he  seeks 
to  hold  possession,  there  Is  ample  title  to  put 
him  out  and  to  recover  mesne  profits  against 
him ;  but  not  enough  (as  our  Brethren  think) 
to  prevent  by  Injunction  the  commUslon  of 
the  act  If  the  defendant  Is  safely  insolvent 
We  cannot  concur  In  the  view  that  an  Insol- 
vent trespasser,  without  a  vestige  of  right 
may  enter  and  commit  Irreparable  damage 
upon  the  property  to  which  the  plalntltCs  have 
such  a  prima  facie  title,  resting  upon  present 
possession,  as  we  have  shown  they  have, 
merely  because  they  Iiave  not  shown  a  per- 
fect prescriptive  title.  In  Flannery  v.  High- 
tower,  97  Oa.  608,  26  S.  B.  874,  it  was  said: 
"A  person  In  possession  under  cdor  of  title, 
or  In  actual  possession  of  premises,  though 
he  be  not  the  owner  of  the  strict  legal  title, 
if  bis  possession  be  in  good  faith,  might  be. 
undw  certain  circumstances,  entitled  to 
maintain  a  petition  for  Injunction  against  a 
bare  trespasser,  who  was  himself  Insolvent 
and  who  could  not  answer  In  damages  for 
his  wrongful  act  la  interfering  with  a  peratm 
holding  such  possession." 


BRINKLBT  ct  aL  r.  BELL  et  aL 
(Supreme  Court  of  Georgia.    Aug.  18»  1006.) 

1.  BjxcnrEnT-TiTLE  or  PLAinnn  -~  Trcvt 

FBOU  CoMuoN  Source. 

In  the  trial  of  an  action  for  the  recovery 
of  land,  whether  brought  in  the  common-law 
form  or  under  the  Code,  whenever  It  appears 
either  from  the  pleadings  or  the  evidence  that 
the  parties  claim  under  a  common  rrantor,  it 
is  not  Incumbent  upon  the  plaintiff  to  show 
title  In  such  person. 

[Ed.  Note.— For  cases  in  point  see  voL  17, 
Cent  Dig.  Ejectment  S  69.1 
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%  Saio— ErzDEnoB— SDinoixRcr. 

When,  to  the  trial  of  mich  an  actioD,  the 
evidence  ehowi  that  the  p1aintl&  claim  ander  a 
deed  in  which  a  life  estate  is  created  in  their 
father,  with  remaindei;  to  them,  tliat  the  de- 
fendant claims  under  a  deed  from  their  father, 
and  that  the  father  ii  dead,  a  prima  facia  case 
ii  made  oat. 

8.  Same— PBEamcFTioNS. 

When,  In  a  case  of  the  character  above 
indicated,  the  deed  from  the  father  la  produced 
by  the  defendant  nnder  notice,  the  presomp- 
tion  arises  that  the  d^eodant  claims  nnder  the 
deed  nntil  the  contrarr  appears.  This  pre- 
sumption ma;  be  overcome  by  evidoica  showing 
that  the  defendant  claims  under  another  ana 
independent  source  of  title. 

'  (Srllabofl  by  tbe  CourtJ 

Error  from  Biverlor  Court;  Bnrite  Ooud- 
t7 ;  H.  C  Uamnumd,  Judge. 

Action  Henry  Q.  Bell  and  others  against 
Ii.  G.  Brlnkley  and  others.  After  verdict  for 
defendants,  a  new  trial  was  granted,  and 
defendants  bring  error.  Affirmed. 

Henry  Q.  Bell  and  others  brought  an  ac- 
tion to  recover  a  described  parcel  of  land 
against  John  Sherman.  Tbe  abstract  of 
title  attached  to  the  petition  was  as  follows: 
"a)  Possession  and  title  In  Simeon  Bell,  Sr. 
(2)  Deed  dated  February  4,  1867,  executed 
by  Simeon  Bell,  Sr.,  reserving  life  estate  to 
grantor  and  conveying  life  estate  to  Seaborn 
J.  Bell,  with  remainder  in  fee  simple  to 
such  child  or  children  or  dilld's  child  as  he 
shall  leave  aurvlvlag  blm  at  bis  death;  the 
land  conveyed  being  BOO  acres,  adjoining 
lands  of  A.  Robinson,  Simeon  Beeves,  and 
others,  on  the  waters  of  Luke's  brancb. 
@)  Death  of  Simeon  Bell,  Sr.,  first  life  ten- 
ant. Death  of  Seaborn  J.  Bell,  second 
life  tenant.  (6)  Petitioners  are  tbe  only 
surviving  children  of  Seaborn  J.  Bell  at  tbe 
time  of  his  death;  there  being  no  grandchil- 
dren whose  parents  had  deceased."  A  copy 
of  the  petition  and  process  was  served  on 
Mrs.  Brlnkley  and  her  children  as  the  true 
claimants.  Sherman  answered,  alleging  that 
he  was  merely  a  tenant  of  Mrs.  Brlnkley. 
and  had  no  further  Interest  In  the  matter. 
Mrs.  Brlnkley  filed  an  answer,  in  which 
she  denied  that  the  plaintiffs  had  title  to 
the  premises  and  admitted  that  Sherman 
was  In  poBsesfilon  as  her  tenant  She  alleged 
that  her  deceased  husband  obtained  the 
land  by  conveyance  from  Pope,  who  held  a 
chain  of  title  to  the  Fame  which  originated 
In  a  conveyance  from  James  T.  Botbwell 
to  Kllel  Lockhart,  and  that  each  grantor  in 
tills  chain  had  warranted  the  title.  The 
several  grantors  In  the  chain  of  title  were 
vouched  In  as  parties  defendant  to  defend 
the  title  of  Mm.  Brinkley.  It  did  not  ap- 
pear from  the  answer  from  whom  Bothwell 
derived  title.  At  the  trial  the  plaintiff  Intro- 
duced a  deed  dated  February  4,  1867.  em- 
bracing the  premises  In  dispute,  whlcb  were 
referred  to  as  the  place  where  Seaborn  J. 
Bell  then  lived.  In  which  Simeon  Bell  was 
the  grantor.  Tbe  deed  recited  that  tbe  con- 
sideration was  $10  and  the  natural  love  and 
affection  which  the  grantor  bore  to  his  son. 


Seaborn  J.  Bell,  Undar  tiw  temu  of  tbe 
deed  a  lUe  estate  waa  zeeerred  to  ttie  grant- 
or, and  an  estate  for  lite  waa  franted  to 
Seaborn  J.  Bell,  and  after  his  death  tbe 
property  was  to  go  In  fee  simple  to  sncfa 
"cblld  or  ddldreiL  or  children's  cblld"  of 
Seaborn  J.  Bell  as  he  may  leave  snrvtving 
him.  In  the  event  Seaborn  J.  Bell  died  leav- 
ing "no  child  m  child's  child  anrflTliig  him," 
the  pn^erty  waa  to  rerwt  to  Ibe  estate  of 
Simeon  BeU.  The  plaintiff  also  Introduced 
in  evidence  a  deed  which  bad  been  produced 
by  defendant  under  notice,  dated  August  12. 
1873,  frcnn  Seaborn  J.  Bell  and  bis  wife  to 
James  T.  Bothwell,  embracing  the  premises 
In  dlapnte.  The  deed  redted  that  the  land 
conveyed  was  a  part  of  the  land  asiUgned  to 
Beabom  J.  Bell  as  a  homestead.  Attadied 
to  the  deed  waa  a  paper,  signed  by  the  or- 
dinary, conflnnlng  the  aale  by  Bell  and  hla 
wife  to  Bothw^U  and  redtlng  that  the  con- 
sldemtlon  named  In  the  deed  consisted  of 
outstanding  Judgments  and  mortgages  prior 
to  the  Ist  of  January.  1868,  to  whl^  the 
land  was  aubject  and  UiUile.  There  waa  erl- 
dence  that  the  plaintiffs  were  the  children 
of  Beabom  J.  Bell.  It  also  appeared  Hiat 
the  deed  nnder  which  the  plalntUfs  claimed 
was  found  among  the  papm  ct  B,  3.  Bell 
after  bis  death.  It  seems  from  the  evidence 
that  tbe  property  In  dispute  waa  once  In  Uie 
possession  of  James  H.  Boyal,  and  about 
1857  Royal  remored  from  the  place,  and  Sea- 
born J.  Bell  went  Into  possession.  He  was 
In  possession  at  the  beglnnli^  of  the  Clvtl 
War.  He  went  Into  the  army,  leaving  hla 
family  i|pon  tbe  place,  and  his  father,  Sim- 
eon B&U  exerdsed  a  general  siqwrvlslon 
over  the  property  until  8.  J.  Bell  returned 
from  the  army.  There  Is  nothing  In  the  rec- 
ord to  Indicate  how  the  proper^  passed 
from  Royal  to  S.  J.  Bell;  It  simply  appear- 
ing that  Royal  removed  from  the  premises 
at  the  instance  at  Simeon  BeU,  vho  placed 
his  son  Seaborn  In  posseMlon.  It  Is  not 
claimed  that  Simeon  Bell  acqalred  title  to 
tbe  property  by  prescription,  and  the  evi- 
dence hardly  establishes  that  he  was  erer 
in  possession  at  all.  Sudi  apparent  acts  of 
ownerAIp  as  he  exercised  from  time  to 
time  were  subject  to  the  possesidon  of  Sea- 
born J.  Bell  and  hla  family.  The  d^endant 
introduced  no  testimony,  ^e  jury,  nnder 
the  chaif^  of  the  court,  returned  a  verdict 
for  the  d^endant.  ^e  plaintiff  made  a 
motion  for  a  new  trial,  wfaldi  was  granted, 
and  the  defendant  e»»pted. 

Johnston,  FuUbright,  Lamar  ft  Callaway, 
and  W.  R.  Callaway,  tor  plaintiffs  in  error. 
Brinson  &  Davla,  for  defradants  In  error. 

COBB,  P.  J.  (after  statbig  the  foregoing 
facts )  ■  Tbe  rule  of  tbe  common  law  that,  where 
both  parties  in  ejectment  derive  title  from  a 
common  source,  the  plaintiff  is  not  required  to 
show  title  in  such  person,  has  been  often 
recognized  by  this  court  as  being  applicable 
to  an  action  for  the  recovery  of  land  brought 
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under  tl»  common-lBW  form,  as  well  u  such 
an  action  brooght  under  the  Code.  See  casei 
dted  in  4  Uichle's  Enc.  Dig.  77.  If  the 
plaintiff  claims  as  a  remainderman  under 
a  deed  creating  a  life  estate  In  one  person 
and  a  remainder  to  tbem,  and  tbe  defendant 
claims  under  a  conv^ance  from  tbe  life 
tenant,  the  parties  derive  whatever  title  they 
have  from  a  common  grantor;  that  Is,  the 
grantor  in  tbe  deed  creating  tbe  life  estate 
and  tbe  remainder.  Bmndage  v.  Bivens,  106 
6a.  805,  82  8.  B.  138.  If  It  appears,  either 
from  the  plalntlfls'  petition  or  from  the  de- 
fmdant's  answer,  that  each  party  claims  un> 
der  a  common  source,  this,  of  course,  Is  suffl- 
deot  to  make  tbe  rule  applicable  to  the  case. 
It  is  conta[ided  that  tbe  rule  has  no  applica- 
tion to  the  present  case,  for  the  reason  that 
the  fact  tbat  the  parties  claim  under  a  com- 
mon source  does  not  appear  from  tbe  plead- 
ings, but  only  from  tbe  evidence.  We  have 
found  no  distinct  ruling  that,  when  this  fact 
appears  from  the  evidence  only,  the  rule  is 
applicable;  but  It  baa  been  the  almost  uni- 
form practice  to  apply  tbe  rule  In  such  case, 
and  we  know  of  no  decision  holding  that 
the  mie  is  applicable  only  where  the  fact 
of  conunon  source  of  title  appears  from  tbe 
pleadings.  If  the  common-law  form  of  eject- 
ment is  followed,  all  tbat  is  required  in 
the  pleading  Is  a  petition  showing  the  usual 
allegations  of  lease,  entry,  and  ouster,  and 
an  answer  denying  these  allegations.  If  a 
suit  is  brought  under  tbe  Code,  tbe  abstract 
of  title  must  set  forth  the  title  relied  on 
for  recovery,  and  tbe  abstract  of  each  con- 
veyance is  to  be  treated  In  tbe  nature  of  a 
demise  laid  by  the  plaintiff.  If  in  the  present 
case  tbe  plaintifte  bad  broogbt  their  action, 
layii^  the  demises  in  their  own  names  and 
in  tbe  name  of  Simeon  Bell  or  bis  legal  repre- 
sentatives, this  would  have  been  sufficient 
to  antborlze  evidence  of  a  common  source 
of  title  in  order  to  make  ont  a  prima  facie 
case.  As  the  abstract  of  title  attached  ta 
tbe  petition  shows  that  they  derive  title 
through  Simeon  Bell,  we  see  no  reason  why 
this  would  not  be  sufficient  to  authorize  any 
evidence  to  show  that  the  title  in  Slmefm  Bell 
was  a  snfflclent  foundation  for  a  recovery 
by  th^.  Tile  deed  from  Seaborn  J.  Bell  to 
Bothwell  came  from  the  custody  of  tbe  de- 
fendant, and  this  would  raise  an  inference 
tliat  the  defendant  claimed  under  that  con- 
veyance. This  Inference  would  remain  until 
tbe  contrary  appeared.  As  long  as  It  re- 
mained, tbe  plaintiffs  woold  stand  as  having 
made  out  a  prima  facie  case  for  recovery. 
Of  course,  we  do  not  mean  to  bold  that  the 
defendant  is  bound  to  claim  under  a  deed 
simply  because  he  has  possession  of  it  He 
may  rely  upon  two  sources  of  title.  But, 
when  a  deed  comes  from  bis  custody  and 
Is  admitted  In  evidence  against  blm,  the  bur- 
den is  cast  to  show  better  title  than  tbe 
deed  conveys,  it  his  title  under  the  deed  is 
not  snfflclent  to  meet  tiie  case  made  by  tbe 
plaintiff,  unless,  as  appears  to  bav*  been  held 


in  one  case,  tbe  defendant  expressly  denies 
tbat  be  claims  under  tbe  deed.  In  McConnell 
V.  Oberokee  Mining  Co.,  114  O  a.  84,  39  8. 
£L  941  (tbe  case  referred  to),  the  original  rec- 
ord shows  tbat  tbe  defendant  produced  tbe 
deed,  but  Insisted  tbat  be  did  not  claim  un- 
der It,  asserting  that  be  derived  title  from  a 
source  independrat  of  and  distinct  from 
that  under  which  the  plaintiff  claimed.  In 
the  present  case  there  was  no  denial  by  the 
defendants  tbat  they  claimed  under  tbe  Both- 
well  deed.  On  the  contrary,  the  plea  dis- 
tinctly set  up  that  they  did,  and  tbe  beirs 
of  Bothwell  were  vouched  in  to  deiend. 

We  think  tbe  court  properly  granted  a  new 
trial.  On  another  trial  tbe  defendant  may 
Introduce  evidence  of  any  title  that  she  has 
acquired  to  the  premises,  either  through  8.  J. 
Bell  or  otherwise.  If  the  land  originally 
belonged  to  Simeon  Bell,  the  exclusive  pos- 
session by  S.  J.  Bell  for  seven  years  without 
the  paymmt  of  rent  would  create  the  pre- 
sumption of  a  gift,  and  convey  tltie  to  him, 
unless  there  was  evidence  of  a  loan,  or  a 
claim  of  dominion  acknowledged  by  B.  J. 
Bell,  or  a  disclaimer  of  titie  by  him.  dv. 
Code  189S,  f  8571.  If  such  exclusive  pos- 
session had  been  completed  before  tbe  execu- 
tion of  tbe  deed  of  1867,  Simeon  Bell  would 
have  been  at  tbat  time  without  titie  to  the 
property.  Tbe  evldrace  in  the  present  case 
was  not  sufficient  to  show  titie  in  Simeon 
Bell,  or  to  raise  a  prestuuption  of  a  gift 
from  blm.  But  all  these  facts  may  be  in- 
quired Into  on  another  trial.  Tbe  extent 
of  our  ruling  now  Is,  simply,  that  the  deed 
from  S.  J.  Bell  to  Bothwell,  comli^;  from  the 
custody  of  the  defendant,  was  sufficient  to 
make  ont  a  prima  facie  case  In  tbe  plaintiffs, 
and  to  pnt  tlw  defendant  on  proof  of  ber 
titie. 

Judgment  affirmed-  All  tbe  Justices  con- 
cur, except  FISH,  0.  J.,  absent 


HART  T.  LBWIS,  SHOBE  A  00. 

(Supreme  Oonrt  of  Georgia.  Aug.  %  1906.) 

IiTjxmonon— RESTBAiNiNa  Tbbvasb- 

Where,  on  the  interlocutory  bearing  of  an 
equitable  petition  to  enjoin  a  traotaas,  tbe 
judge  upon  conflicting  evidence  reaches  the  con- 
clusion that  the  plaintiff  has  established  a  right 
to  an  Injunction,  ttie  same  should  be  granted 
without  qualification,  when  tbe  evidence  Avws 
that  the  damages  he  may  suffer  will  be  inca- 
pable of  ready  computation  and  ascertainment ; 
for  In  such  a  case  a  bond  given  by  (he  defendant 
to  answer  for  any  damages  which  may  be  had 
against  him  cannot  alfora  adequate  protection 
to  the  plaintiff. 

[Ed.  Note.— For  cases  in  ptrfnt,  sea  vol.  27, 
Cent.  Dig.  Injunction,  I  10.] 

(Syllabns      tbe  Court) 

Em»  from  Superior  Court  Brotffcs  County; 
B.  6.  Blitdiell,  Judge. 

Actlcm  by  Mattie  Hart  against  Lewis, 
Shore  ft  Go.  Jn^^ent  for  defendant,  and 
plalntlfl  brings  error.  Bffveraed. 
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On  Uarch  T.  1906,  Mrs.  BfatUe  Hart  aied 
lier  petition  against  liSwla,  Shore  ft  Oa,  a 
partnerSbip,  all^Eing  that  she  was  the  ownw 
ot  a  described  parcel  of  land,  and  that  the 
defendants,  vithout  authority,'  were  pro- 
ceeding to  cut  the  timber  thereon.  She  pray- 
ed that  the  trespass  about  to  be  committed 
be  enj(dned.  It  -rras  arerred  that  D.  W. 
Hart  died  in  possession  of  the  laml,  leaving 
8.  B.  Hart  and  T.  H.  Hart  as  Us  only  heirs 
at  law;  that  tiiey  agreed  that  8.  B.  Hart 
should  have  a  Ufe  estate  in  the  land,  and  T. 
H.  Hart  a  remainder  in  fee:  "A  that  on 
October  26,  1888,  they  executed  a  "deed  of 
dlTlsIon"  to  this  effect.  On  March  22,  1897, 
T.  H.  Hart  conveyed  his  Interest  in  remain- 
der to  the  plaintiff.  8.  B.  Hart  was  in  ad^ 
verse  possession  of  the  land  until  her  death 
In  100-,  when  plaintiff  went  into  poaseeslon, 
and  is  stUl  in  possession.  Tbe  sixth  and 
seventh  paragraphs  of  the  petition  were  in 
the  following  language:  **(6)  Tbat  olnce 
yaaa  petitlfmer  has  been  In  possesalon  of  the 
propraty  ahe  has  greatly  improved  and  en- 
laced the  plantatlm,  bnUdlngs,  and  other 
Improvementa  (m  said  tract  of  land;  that 
she  has  at  this  time  indosed  and  In  a  good 
state  of  coltlvatlon  at  leut  100  acres  of 
land,  besides  the  buildings  h^elnabove  de- 
scribed, and  she  alleges  that  Uie  timber  on 
said  lot;  which  the  defendants  are  threaten* 
Ing  to  remove  is  Indlspoisable  in  keeping 
her  plantatl<Hi  and  buildings  in  r^alr,  and 
that  she  has  no  other  available  timber  that 
can  be  used  for  that  purpose;  and  that.  If 
she  Is  deprived  of  tbe  use  of  the  timber  for 
the  purpose  aforesaid,  her  farm  will  at 
necesal^  depredate  In  value,  and  the  dam- 
ages arising  therefrom  will  be  IncapaUe  of 
exact  computation.  (7)  Tb&t  tbe  timber  upon 
that  part  of  the  tract  of  land  unlndosed  con- 
stitutes its  dilef  value;  and.  Inasmuch  as  It 
varies  in  tise  and  distribution,  It  will  when 
cut  and  carried  away  be  Impossible  to  ascer- 
tain the  exact  quantity  of  lumbn  manufac- 
tured therefrom,  and  your  ifetitloner  will  be 
without  means  of  arrlvli^c  at  the  extent  of 
her  loss,  and  for  this  reason  her  injury  and 
damage  cannot  be  accurately  and  completely 
measured  in  mon^."  It  was  alleged  that 
the  defendants  were  Inaolvent.  The  Judge 
granted  a  restraining  order,  and  set  the  case 
down  for  a  hearing.  The  defendants  filed  a 
demurrer  setting  up  that  the  petition  set 
forth  no  cauee  of  action,  that  the  facts  al- 
leged afforded  no  basis  for  the  interference 
of  a  court  of  equity,  and  that  it  did  not 
appear  that  plaintiff  had  a  perfect  paper 
title  within  the  meaning  of  Civ.  Code  1895, 
i  4927.  The  defendants  In  an  answer  denied 
every  averment  In  the  petition,  and  alleged 
that  S.  B,  Hart  had  granted  a  lease  to  Fen- 
der of  all  the  timber  on  the  land  suitable  for 
sawmill  and  turpentine  purposes;  and  hy  a 


series  ot  transfers  defendants  had  acaohred 
all  the  rights  under  this  lease;  that  ttie 
lease  to  Fender  bad  been  negotiated  by  T. 
H.  Hart,  who  was  the  agent  of  both  S.  B. 
Hart  and  plaintiff;  that  plaintiff  was  cog- 
nisant of  all  the  n^tiationa;  that  she  aided 
In  Inducing  Fender  to  take  ttie  lease;  and 
that  die  Is  therefore  estopped  to  assnt  her 
title  to  the  timber  against  Fender  and  those 
riaiintTn  under  'hhn.  There  was  a  prayer 
that  the  defendants  be  permitted  to  ocmtlniie 
the  catting  of  tbe  timber  upon  giving  bond 
to  answer  any  damages  the  plaintiff  migbt 
suffer.  The  Judge  passed  an  order  that  the 
restraining  order  be  dissolved  upon  defend- 
ants living  a  bond  in  a  named  amount,  to 
pay  whatever  Judgment  the  plaintiff  reoovo^ 
ed  against  them.  To  this  wder  flie  plaintiff 
excepted. 

Wilcox  ft  Patterson,  for  plaintiff  in  error. 
U  W.  Branch  and  Stanley  B.  Bonnet,  for  de- 
fendant la  errw. 

COBB,  P.  J.  (after  stating  the  foregoing 
tacts).  The  application  was  not  under  the 
timber  cutters*  act  (Civ.  Code  1895,  |  4927); 
nor  did  the  evidence  authorise  an  Injunction 
upon  the  ground  that  the  defendants  were  in- 
solvent The  evidence  did  authorise  a  find- 
ing that  the  plaintiff  was  the  owner  of  tbe 
land  and  timber  by  prescription.  It  also  ap- 
peared that  both  plaintiff  and  defendants 
claimed  under  a  common  grantor.  Bnm- 
dage  V.  Blvens,  106  Ga.  806,  32  8.  B.  133. 
The  allegations  of  the  petition  and  the  evi- 
dence were  sufficient  to  show  that  the  Injury 
would  be  Irr^arable.  Damages  would  not 
adequately  compensate  the  plaintiff  for  the 
threatened  wroi%.  Massee-Felton  Lumber 
Co.  V.  Slrmans,  122  Oa.  297,  60  S.  B.  92; 
Gray  Lumber  Co.  v.  Gaskln,  122  Ga.  3^  60 
S.  E.  164;  Camp  v.  Dixon,  112  Ga.  872,  3& 
S.  B.  71.  62  L.  R.  A.  766.  and  citations;  Hnx- 
ford  V.  Bouthem  Pine  Co.,  124  Ga.  181,  62 
S.  E.  439.  The  Judge  must  have  reached  the 
conclusion  that  the  plaintiff  wae  entitled  to 
an  injunction.  Upon  no  other  theory  would 
the  requirement  of  a  bond  by  the  defendant 
be  authorized.  When  this  conclusion  was 
reached,  It  necessarily  Involved  a  finding  that 
damages  would  not  compensate  for  the 
threatened  wrong.  It  was  therefore  erro- 
neonfe  to  allow  the  defendants  to  continue  the 
trespass  upon  giving  a  bond,  thus  remitting 
the  plaintiff  to  a  remedy  which  waa  not 
adequate.  The  evidence  authorized  a  finding 
for  either  party;  but,  when  there  was  a 
finding  on  tbe  facts  In  favor  <ji  the  plaintiff, 
tbe  Injunction  should  have  been  granted  un- 
conditionally. Stoner  v.  Patten.  124  Ga. 
754.  62  S.  B.  894;  Wethlngton  v.  Baxter,  124 
Ga.  1024,  58  S.  B.  605. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C  3h  absent 
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HOLLOW  AT  T.  HOLLOWAT. 
(Svprcme  Court  of  Georgia.  Aug.  18,  1806.) 

1.  DiTOBCB— GBOUMDB— COKTIOriON  OF  CBIMX 
— OFranSB  InVOLTINQ  Moeai.  Tubpitudi. 

The  offMue  of  Toluntary  manalftughtar  in- 
toItc*  monJ  turpitude. 

2.  Saki— EmoT  or  Fabdoh. 

Tbt  coBTiction  of  a  married  peraon  of  an 
offense  involTiiig  moral  tarpitoda,  followed  by 
a  eentemee  of  imprieooment  in  tbe  penitoitiarr 
for  a  term  of  two  yeara  or  longer,  glym  to  the 
other  party  to  the  marriage  a  right  to  a  divorce; 
and  tnia  right  la  not  affected  by  an  ezecQtive 
pardon  granted  after  the  sentence  has  been  im- 
posed. 

[Ed.  Note.— For  cases  In  point,  see  toL  17, 
Cent.  Dig.  Divorce.  »  47-^  160;  TOL  87, 
CenL  Dig.  Pardon,  |  16.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun^; 
J.  T.  Pendleton,  Judge. 

'Libel  bj  Mittle  D.  HoIIoway  for  divorce 
against  Joseph  Holloway.  A  demurrer  to  the 
libel  "was  overruled,  and  req;)ondent  brings 
error.  Affirmed. 

Ifittle  D.  Holloway  brought  her  Ifbel  for 
dlTorce  against  Joseph  Holloway  on  May  18. 
1906,  and  all^;ed  that  they  were  married  on 
December  24.  1893;  in  1899  the  respondent 
was  convicted  of  the  offense  of  voluntary 
ounslau^ter,  and  sentenced  to  serve  a  term 
of  20  years  in  the  penitentiary;  they  have  not 
Uved  tc^ether  since  the  conviction  of  the  re- 
q>ondeat;  In  1904  the  reypondent  wrs  par- 
doned by  the  Governor.  A  demnrrer  to  tbe 
libel  was  ovemUed,  and  the  reqiwndent  ex- 
cepted. 

O.  U.  Duke  and  T.  B.  ft  L.  F.  McClelland, 
tor  plaintiff  tn  error.  J.  D.  Kllpatrlck.  for 
defendant  In  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  1.  The  Civil  Code  of  1896  declares 
among  tbe  grounds  for  divorce  "the  convic- 
tion of  either  party  for  an  offense  Involving 
moral  turpitude,  and  und^  whlcb  he  or  she 
is  sentenced  to  Imprisonment  In  the  peniten- 
tiary for  the  term  of  two  years  or  longer." 
Section  2426,  par.  8.  The  respondent  was 
sentenced  to  the  penitentiary  for  a  term  ex- 
ceeding two  years,  and  the  right  of  tbe 
libelant  to  a  divorce  depends  upon  whether 
tbe  offense  of  which  he  was  convicted  In- 
volved moral  turpitude.  Turpitude  in  its 
ordinary  sense  involves  the  Idea  of  Inherent 
baseness  or  vlleness;  shameful  vrlckednees; 
dqjravlty.  Webster's  Inter.  Diet  In  its  le- 
gal sense  it  Includes  everything  done  con- 
traiy  to  justice,  honesty,  modesty,  or  good 
morals.  Black's  Law  Diet ;  Bouvler*8  Law 
Diet  Tbe  word  "moral,"  wbich  so  often 
precedes  tbe  word  "turpitude,"  does  not  seem 
to  add  anything  to  the  meaning  of  tbe  term, 
otha-  than  that  emphasis  which  often  re- 
sults from  a  tautological  expression.  All 
crimes  embraced  within  the  Roman's  con- 
ception ot  the  crimen  faisl  involve  turpitude ; 


but  It  Is  not  safe  to  declare  that  anch  Crimea 
only  Involve  turpitude.  Murder  Involvea 
vlleness  and  depravity;  for  It  la  the  twolt  of 
an  abandoned  and  malignant  heart  Yolnn- 
tary  manslaughter  involves  tbe  intentional 
deatrnction  of  human  life.  It  la  true  that 
there  la  no  dtilberatlon,  no  malice,  in  tbe  act 
conatttntlng  the  offense;  but  the  manalayer 
tntenda  to  kill,  and  carrlea  ont  the  Intention 
In  an  nnlawfnl  manner.  It  may  be  the  re- 
sult of  passion  or  temper,  and  tbe  law  In  Ita 
mercy  Tltita  a  lees  penalty  than  that  Inflict- 
ed tta  willtnl  killing;  but  It  necessarily  In- 
Tolrai  the  intention  to  unlawfully  deprive 
another  of  Uf&  Whenever  one  intentionally 
and  wroncfolly  takea  human  life,  he  does  an 
act  which  la  baae,  vile,  depraved,  and  con- 
trary to  good  morale.  That  the  offense  of 
voluntary  manslaughter  Involves  moral  tur- 
pitude cannot  admit  of  aerloua  question.  See, 
In  this  connection,  6  Words  &  Fhrasea,  4S8a 
2.  The  rlgftt  of  the  libelant  to  a  divorce 
reanlta  from  tbe  conviction  and  Bent^ice. 
There  ue  three  easential  ingredients  In  the 
ground  for  divorce:  Tbe  commiaalon  of  the 
offense  Involving  moral  turpitude,  the  con- 
viction for  the  same,  and  a  sratence  for  a 
term  <tf  two  yeara  or  longer  In  the  peniten- 
tiary. When  this  state  of  affairs  Is  shown  to 
exist,  tbe  law  declares  the  libelant  is  enti- 
tled to  a  divorce.  Can  this  right,  given  by 
statute,  be  destroyed  by  an  executive  pardon? 
Tbe  pardon  restores  the  convict,  so  far  as 
tbe  public  is  concerned,  to  the  position  he 
occupied  before  the  conviction.  He  is  no 
longer  Infiimous.  He  may  vot^  hold  office, 
and  perform  other  public  fonetlons.  Rights 
which  have  accrued  to  individuals  as  a  re- 
sult of  the  conviction  are  not  affected  by  the 
pardon.  Mr.  Bishop,  In  his  work  on  Mar- 
riage, Divorce,  and  Separation,  $|  444,  1807, 
says  tha^  where  conviction  for  a  crime  Is  de- 
clared to  be  a  ground  for  a  divorce  it  is  a 
defense  to  a  divorce  suit  to  show  that  the 
convict  has  been  pardoned.  He  cites  no  au- 
thority for  this  statement  He  does  refer 
to  the  case  of  Young  v.  Young,  61  Tex.  191, 
where  It  was  held  that  the  commutation  of 
tbe  sentence  of  one  convicted  of  a  felony  was 
not  equivalent  to  a  pardon.  The  statute  of 
Texas  provided  that  if  a  party  to  a  mar- 
riage was  convicted  of  a  felony  and  Impris- 
oned In  a  state  prison,  this  should  be  a 
ground  for  divorce,  provided  that  no  suit 
could  be  maintained  for  the  conviction  of 
either  party  until  12  months  after  final  Judg- 
ment  of  conviction,  nor  then  if  tbe  Governor 
should  have  pardoned  the  convict  In  that 
case  the  Governor  had  commuted  tbe  sen- 
tence of  the  convict  within  12  months  after 
final  judgment ;  and  this  was  held  not  to 
amount  to  a  pardon  within  the  meaning  of 
the  statute.  Mr.  Nelson,  in  bis  work  on  Di- 
vorce and  Separation,  says  that  It  would 
seem  that  if  before  tbe  trial  of  tbe  suit  for 
divorce  tbe  convict  Is  i>Brdoned,  the  divorce 
should  not  be  granted.  He  cites  no  authority 
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for  this  proposition.  Reference  la  made  to 
the  case  oC  Tonng  t.  Touni,  snpra.  and  also 
to  tbe  case  of  State  t.  Duket  (Wis.)  6S  N.  W. 
8S,  81  Zi.  B.  A.  BIB,  48  Am.  St  92a  In 
that  case  It  vaa  hdd  that  the  reversal  of  a 
sentence  of  me  conTlcted  of  a  felony  did  not 
have  the  effiect  of  restoring  the  conjugal 
rights  taken  away  by  vlrtae  of  a  statute 
which  declared  that  a  smteace  of  Imprlstm- 
ment  fOr  lite  should  dissolve  the  marriage 
of  the  person  soitenced.  Mr.  Keezer,  In 
his  receot  wotk  on  Marriage  and  Divorce^ 
says  that  no  pard<ni  granted  aftw  the  decree 
of  divorce  will  restore  such  party  to  bis  or 
her  conjugal  rights.  To  sustain  tills  propo* 
tAtUm  he  dtes  the  case  <tf  Tonng  r.  Tomig, 
8upra«  and  Handy  t.  Handy,  i2i  Mass.  3M. 
In  the  case  last  cited  the  tacts  were  peculiar, 
and  It  Is  Impossible  to  tell  from  the  meager 
statement  In  the  r^KOt  exactly  what  waa  the 
extent  of  the  ruling.  We  have  been  able  to 
find  no  dedslon  which  Is  a  direct  ruling  on 
tbe  question  now  before  ns.  We  think  tbe 
better  view  Is  that  tbe  pardon  of  the  cod- 
Tict  does  not  destn^  the  rl^t  to  a  divorce^ 
declared  by  statute  to  arise  upon  conviction 
and  sentence. 

Judgment  affirmed.  All  flie  Justices  oon- 
cur,  except  FISH,  a  J.,  absent; 

SAVANNAH  BLDCTBIO  00.  v.  McELTBT. 

<Supreme  Court  of  Georgia.  Aug.  18,  1906.) 

1.  THAI/— InsistTorzoHS— GoiiToaicrrT  to  Is- 
■uxs— Oabbibbs— InJtJBT  TO  Pasbenobb. 
Where  the  phdntilTs  declaration  and  the 
evidence  In  support  of  It  tended  to  make  a 
case  of  a  wHIinl  tort  on  tha  part  of  a  street 
oar  conductor,  committed  on  a  passenger  by 


fordbly  pushing  or  kicking  her  off  the  car, 
and  the  evidence  on  behalf  of  the  defendant 
tended  to  show  that  after  tbe  car  had  stopped 
a  sufficient  length  of  time  and  signals  bad  beeo 
given,  and  npon  her  failure  to  alight  it  had 
moved  on,  the  voluntarily  stepped  from  the 
car  and  was  injured,  it  was  error  to  so  diai^ 
the  jury  as  In  effect  to  authorize  them  to 
find  In  favor  of  the  plaintiff  If  she  was  not  in 
fact  willfully  ejected  from  the  car,  bnt  was 
injured  by  reason  of  negligence  on  the  part 
of  the  conductor  in  not  allowing  sufficient  op- 
portunity for  a  passenger  to  leave  the  car. 

[Bd.  Note.— For  cases  in  iKtlnt,  see  vol.  46, 
Gent  Dig.  Trial,  |  69a] 

2,  GABKIEBS— EVIDEHCB— ADiaSSIBIUTT. 

There  was  no  error  in  allowing  a  witness 
to  testify  that  on  the  street  where  the  injury 
occurred  there  was  a  irface  where  street  cars 
stopped  at  the  crossing. 
8.  Saux— iRBTBUononB. 

There  was  no  error  In  charging  that  the 
Jury  might  consider  whether  or  not  the  car 
ought  to  have  stopped  at  a  given  point,  in  de- 
tennining  questions  with  refer^ce  to  the  dLr- 
comstances  under  which  the  conductor  and 
plaintiff  may  have  acted,  with  reference  to 
whether  the  drcumstances  would  be  such  as 
to  authorize  a  finding  for  punitive  damages, 
and  generally  in  considering  tbe  etrcn instance 
Immediately  leading  up  to  and  attending  the 
occurrence. 

^yllabns  by  the  Oovrt) 

Error  from  Su^rlor  Covat,  Chatham  Coun- 
ty }  Geo.  T.  Cann,  Judge. 

Action  by  Sarah  McElvey  against  tbe  Sa- 
vannah Electric  Company.  Judgment  for 
plalnttff,  and  defendant  brings  error.  Re- 
versed. 

Osborne  ft  Lawrence,  for  plalntlfC  In  error. 
Twiggs  ft  Oliver,  for  defendant  In  error. 

LITBCPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur,  exespt  FISH,  0.  J.,  ab- 
sent 


Digitized  by  Google 


IE.  CO 


lfOBIS£T  T.  HILL. 


1&3 


UORISET  r.  HILL. 

(Supreme  Court  of  North  Csrolioa.    Oct  10, 
1900.) 

1.  EXECUTOBS  AND  ADlfllflBTBATOBS— BEJKCT- 

ID  Cukius— Counterclaim  —  LiuiTATiona. 
Under  Revisal  1905,  $  93,  reqalrlttg  a  datm- 
ant  within  six  months  after  notice  of  the  re- 
jection of  bis  claim  by  an  executor,  to  commence 
an  action  for  the  recovery  thereof  or  be  barred 
from  maintafninn  action  thereon,  a  counter* 
claim  founded  on  a  rejected  claim  presented  in 
an  action  by  the  executor  more  than  two  yean 
after  ita  rejection  is  barred. 

[Ed.  Note. — For  eaaee  in  point,  see  vol.  22, 
Ceot.  Die.  Ezecntort  and  Admlntstratora,  IS 
]72»-178il 

2.  Same  — AxxowAHCB  Against  Unadhikis- 
TEBED  Assets. 

Beriaal  1905,  {  94,  allowiD|[  a  claimant  who 
has  not  presented  bis  claim  within  12  months 
»ttvr  notice  duly  published,  to  assert  his  demand 
as  asainat  nnadminlBtered  assets  of  the  es- 
tate, is  not  available  under  section  41.  if  per- 
sonal notice  to  exhibit  his  claim  has  been  served 
on  the  creditor,  and  he  fails  to  malK  exhibit 
within  six  months. 

3^  Same — Notick  of  Adminibtbation. 

Revisal  1905.  j|  39,  directing  the  pnblica- 
tion  of  a  general  notice  in  the  admioistration 
of  an  estate,  being  independent  of  section  93, 
requiring  a  claimant  to  sue  within  six  months 
after  notice  of  rejection  of  his  claims,  the  pub- 
lication of  notice  under  the  former  is  not  neces- 
■ary  to  the  enforcement  of  the  latter. 

Appeal  from  Snperlw  Conrt,  Duplin  Oonn- 
ty;  Webb,  Jtidge. 

Action  by  J.  K.  Morl8«y,  executor  of  the 
will  of  D.  6.  Mortsey,  deceased,  against  W. 
L.  Hill.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

This  was  a  civil  action  on  appeal  from  a 
Justice's  court,  tried  before  bis  bonor  J.  L. 
Webb,  Judge,  at  tbe  February  term,  1006,  of 
the  superior  court  ot  Duplin  county,  upon  tbe 
firilowlng  facts  agreed  upon  by  tbe  plaintiff 
and  defendant:  (l)  That  D.  O.  Morlsey  died 
In  June,  1001,  and  plaintlfir  qualified  upon  his 
estate  Immediately  thereafter;  that  said  ex- 
ecntor  has  not  filed  his  final  account;  and 
that  said  estate  Is  not  settled  and  Is  solvent. 
<2)  That  defendant  Is  Indebted  to  plaintiff  in 
the  anm  of  $200.  with  Interest  thereon  at  6 
per  cent  from  March  11,  1901,  evidenced  by 
a  certain  dueblU.  (3)  That  on  the  12th  of 
November.  1901,  tbe  defendant  presented  to 
the  plaintiff  an  account  for  board  and  serv- 
ices r^idcred  plaintiff's  testator,  amounting 
to  S3i0,  which  said  claim  was  rejected  by  the 
plaintiff  on  tbe  same  day.  (4)  That  said 
claim  was  not  referred  or  put  In  action  by 
the  said  defendant,  but  on  the  13th  day  of 
February,  1904,  plaintiff  instituted,  an  action 
against  the  defendant  before  J.  H.  Fonvlelle, 
a  justice  of  the  peace,  upon  tbe  dueblU  afore- 
said, and  the  defendant  offered  as  a  counter- 
claim upon  the  said  trial  the  account  referred 
to  In  the  third  paragraph  hereof.  The  de- 
fendant waived  all  of  said  account  except 
<200,  which  he  claims  as  an  offset  to  plain- 
tilTs  dueblll.  Plaintiff  plead  the  six-mouth 
Btatnte  of  limitations  under  section  1427  of 
the  Code.  Upon  these  facts,  tbe  Judge  below 
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held  that  the  defendant's  counterclaim  was 
barred  nnder  section  83,  Revlsol  1905,  and 
gave  Judgment  for  the  amount  of  plaintiff's 
demand  and  Interest  due  tberem;  and  from 
this  Judgment,  defmdant  excepted  and  ap* 
pealed. 

H.  L.  Stevois,  for  appellant  Orady  ft 
Grabam,  for  appellee 

HOKB,  J.  (after  stating  the  case).  Bevlsal 
lOOS,  I  93,  provides  that  when  a  claim  )a 
presented  to  and  rejected  by  an  execntor,  ad- 
ministrator, or  collector,  and  not  refmred, 
as  provided  by  a  previous  section,  tbe  claim- 
ant must  wltbln  six  m(»itbs  after  due  notice 
of  such  rejection,  or  after  some  part  of  the 
debt  becomes  due,  commence  an  action  for 
tbe  recovery  thereof,  or  be  forever  barred 
tnm  maintaining  an  action  thweon.  Accord- 
ing to  the  facts  agrMd  upon,  defendant  In 
person  preaoited  the  claim,  an  accoont  for 
board  and  services  rendered  tbe  testator,  to 
the  execntor  on  Novemb^  12,  1901;  and  on 
that  day,  same  was  rejected  hy  the  executor. 
More  than  two  years  thaeafter,  defendant 
endeavors  to  set  up  this  demand  as  a  counter- 
claim to  an  action  instituted  against  him  by 
the  execntor,  and,  to  this  counterclaim,  plain- 
tiff pleads  the  statute.  We  agree  with  his 
honor  that  the  counterclaim  is  clearly  barred 
by  section  93  of  the  Revisal  of  1905.  and  tbe 
Judgment  in  favor  of  the  plaintiff  must  be 
affirmed.  It  is  m-ged  by  dtfoidant  that,  as 
the  estate  is  solvent,  and  still  unadmlnlster- 
ed,  there  is  no  good  reason  why  defendant 
should  be  precluded  from  asserting  his  claim. 
But  such  a  position  cannot  be  allowed  against 
the  plain  and  imperative  provision  of  the 
statute. 

Under  section  94  of  the  BevlBal  of  1006.  a 
claimant  who  has  not  presented  bis  claim 
witbin  12  months  after  general  notice  duly 
pabllshed  Is  allowed  to  assert  his  demand  as 
against  unadmlnlstered  assets  of  the  estate, 
and  without  cost  against  the  administrator  or 
executor.  But  ev«i  this  privilege  would 
seem  to  be  shut  off  by  section  41  of  the  Re- 
visal of  1905,  If  personal  notice  to  exhibit  his 
claim  has  been  serv^  on  the  creditor,  and  he 
fails  to  make  snch  exhibit  witbin  six  months. 
And  BO,  when  tbe  claim  is  presented  and  re- 
jected, action  must  be  commenced  within  six 
months  or  the  claim  Is  forever  barred.  It  la 
tbe  policy  of  the  statute  that  these  estates 
should  be  speedily  settled,  and  a  plain  anC 
express  provision  of  law  looking  to  this  end 
cannot  be  disregarded  or  set  aside,  because, 
in  some  exceptional  case,  it  may  shut  off  a 
righteous  claim. 

Again,  It  Is  Insisted  that  the  proTlBlons  of 
this  -section  should  not  be  enforced,  because  it 
nowhere  appears  that  the  general  notice  pro- 
vided for  in  section  39  of  the  Revisal  of  1905, 
has  been  given,  and  that  the  publication  of 
this  notice  is  necessary  to  the  operation  and 
enforcement  of  section  93.  We  do  not  so  un- 
derstand or  omstrue  the  law;  nor  do  we  itee 
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any  sadi  connectloa  as  that  suggested  be- 
tween the  two  sections.  Section  39  of  the  Re- 
Tlsal  1905,  directlDg  that  a  genera)  notice 
shall  be  published,  was  ^acted  more  for  the 
protection  of  the  executor,  and  Is  necessary 
to  enable  him  to  go  on  and  administer  the  es- 
tate without  regard  to  claims  which  are  not 
presented  within  the  year;  but  It  has  no 
necessary  connection  with  section  03  which 
applies  to  claims  which  have  been  presented 
and  rejected  by  executor.  The  language  of 
the  statute  is  positive  and  explicit,  and  must 
be  enforced  in  accordance  with  the  plain 
meaning  of  Its  terms.  A  like  construction 
has  been  placed  on  a  statute  sabstantlally 
similar  In  other  Jorlsdlcttonfl.  Benedict  t. 
Hoggin,  2  Cal.  388. 

There  Is  no  error,  and  tlia  Jndcment  below 
is  affirmed. 


BRICK  T.  ATLANTIC  COAST  LINE  R.  CO. 

<Snpreme  Oonrt  of  North  Carolina.    Oct  16, 
1906.) 

JnancBB  or  the  Piaok-^ubudictioh— Ac- 
tion FOa  TOBT— AltOUlTT  IK  OONTBOVaBST. 

Where  a  passenger  packed  into  bis  trunk 
jewelry  intended  for  sale  in  his  store,  together 
with  wearing  apparel,  in  an  action  for  loss  of 
the  trunk,  his  cause  of  action  for  the  loss 
of  the  jewelry  waa  In  tort  for  negligence,  and 
the  claim  for  snch  loss  being  In  excess  of  $50  was 
not  within  the  jurisdiction  of  the  Justice  of  the 
peace. 

[Ed.  Note.— For  cues  In  point,  sea  voL  81, 
Cent.  Dig.  Justices  of  the  Peace.  H  130.  151, 
159.3 

Appeal  from  Superior  Court,  Robeson 
County;  Councell,  Judge. 

Action  by  A.  B.  Brick  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  the 
judgment,  plaintiff  appeals.  Affirmed. 

Mclntyre  &  Lawrence,  for  appellant.  Mc- 
Lean, McLeiA  &  McCormlck.  for  appellee. 

CLARK,  O.  /.  Plaintiff  sued  for  value  of 
the  contents  of  a  trunk  Into  which  he  bad 
packed  certain  tl  his  wearing  apparel,  and 
also  a  quantity  Oi*  jewelry  intended  for  sale 
in  hia  store  at  Cbi.dbourn.  He  purchased  a 
ticket,  and  checked  the  trunk,  and  then  de- 
livered the  ticket  aa^  check  to  his  brother 
who  was  a  clerk  In  hla  employ  In  said  store, 
and  who  rode  upon  said  ticket.  The  trunk 
was  lost  This  action  was  begun  In  the 
court  of  a  Justice  of  the  peace.  On  the  trial 
on  appeal  to  the  superior  court,  the  judge 
charged  the  Jury  that  as  to  the  jewelry,  the 
defendant  was  liable  only  for  gross  negli- 
gence; that  the  burden  was  upon  the  plain- 
tiff to  establish  such  negligence;  that  the 
mere  showing  delivery  to  defendant  and  tbe 
nonproductlon  of  the  trunk  upon  demand  was 
no  evidence  of  gross  negligence;  and  that  in 
no  view  of  the  evidence  could  the  plaintiff  re- 
cover the  value  of  the  Jewelry.  The  plaintiff 
excepted.  There  was  a  verdict  for  $46.75, 
tbe  value  of  the  wearing  apparel  only. 

We  need  not  c<mslder  tbe  charge  excepted 


to,  because  the  action  was  begun  In  tbe  Jus- 
tice's court,  which  had  jurisdiction  of  tbe 
breach  of  contract  of  safe  carriage  of  the 
wearing  apparel;  but  whatever  cause  of  ac- 
tion, if  any  the  plaintiff  may  have  had  for 
the  nondelivery  of  the  jewelry,  was  for  neg- 
ligence; tor  a  tort,  and  the  demand  of  dam- 
ages therefor  being  In  excess  of  $50,  was  not 
within  the  Jurisdiction  of  a  Justice's  court. 
Malloy  T.  Fayetteville,  122  N.  C.  480.  29  8.  B. 
880.  Indeed  If  the  defendant  had  excepted 
and  appealed,  a  very  Int^estlng  question 
might  have  been  raised,  whether  a  recovery 
could  have  been  had  for  the  wearing  apparel 
of  plaintiff,  seeing  that  the  ticket,  to  the  use 
of  which  the  carriage  of  baggage  was  appur- 
tenant was  not  used  by  the  plaintiff,  but  by 
Ills  brother.  Tbe  defendant  having  failed  to 
except  and  appeal,  tbat  qaestlon,  however. 
Is  not  before  us. 
No  errOT. 

HOKG,  J.,  concurs  In  result. 


STATE  V.  RING. 

(Supreme  Oonrt  of  North  Carolina.    Oct  16. 
1900.) 

1.  SiDuonon— BTiDENcn)— SumoiBNOT. 

In  a  prosecution  for  seduction  nndw  prom* 
ise  of  marriage,  the  prosecution  need  not  show 
that  defendant  expreaaly  promised  the  prosecu- 
trix to  marry  her,  if  she  m>uld  submit  to  his 
embraces,  but  it  is  suffldent  If  the  Jury  from 
the  evidence  can  fairly  Infer  that  the  aednc- 
tlon  was  aoeomplMied  by  reason  ot  tbe  promlae, 
givins  to  defendant  tbe  bsn^t  of  any  reaaon- 
able  doubt 

[Ed.  Note.— For  cases  in  point,  ass  -nL  43, 
Cent  Dig.  Seduction,  fi  82.] 

2.  Same. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  where  the  promise  of  marriage 
existed  before  the  sedaction,  the  evidence  con- 
sidered and  held  to  show  that  prosecutrix  trust- 
ed to  defendant's  pledge  to  never  forsake  her, 
and  to  his  promise  of  marriage  when  she  yielded 
to  his  embraces,  and  to  sustain  a  convictiui. 

Appeal  from  Superior  Court,  Columbus 
C0Q11I7;  Jmttce,  Judge. 

One  Ring  was  convicted  of  eedttctkm  un- 
der promlw  ot  marriage,  and  be  appeals 
Affirmed. 

The  defendant  was  Indicted  for  seduction 
under  promise  of  marriage.  The  prosecu- 
trix testified  that  she  first  knew  the  defend- 
ant In  1901  when  he  made  love  to  her,  and 
they  Ijecame  sweethearts ;  that  she  went  with 
him  two  years.  He  courted  her.  and  she 
promised  to  marry  him.  She  did  not  go 
with  any  one  els&  He  made  a  request  of 
her  a  year  before  she  yielded,  which  was 
in  August,  1004.  and  she  became  pregnant 
In  November  of  that  year.  He  said  It  was 
his  right  to  do  as  he  wanted  to  with  her 
under  the  circumstances,  and,  to  prove  her 
love,  she  yielded  to  him.  The  defendant  left 
the  state  In  April,  1906.  The  child  was  bom 
the  following  August  He  said  he  loved  her, 
and  would  not  believe  ahe  loved  Um  nnlen 
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she  yielded  to  his  wishes.  Bbe  yielded  to 
bis  wisbes,  and  ahe  rtlll  loved  him,  and  be- 
lieved ereiTthlng  he  said.  He  aald  tnrtber 
that  he  would  neTer  forsake  her.  bat  would 
stIdE  to  her  forever.  They  had  been  engaged 
over  a  year  when  she  yielded  to  bis  ap- 
proaches the  first  time,  but  before  that  he 
had  promised  her  that  he  would  never  for- 
sake her,  tiiat  he  Intended  to  marry  ber  any- 
bow,  and  that  It  was  bis  right  to  bavc  his 
way  with  her,  and  that  he  would  not  believe 
that  she  loved  -him  nnlesa  she  yielded,  and 
she  did  so  to  prove  ber  love  for  talm.  There 
was  also  evidence  tending  to  snnxHt  the 
testimony  of  the  prosecutrix.  Letters  from 
the  defoidant  to  her  were  read  as  evidence. 
In  these  he  admitted  having  promised  to 
manj  ha,  and  that  he  had  aeznal  Inter- 
eonne  with  ber.  He  requested  her  not  to 
tell  any  more  than  she  had  to  tell  and  not 
to  have  a  lawsuit  as  It  would  makft  Uili^ 
worse.  In  one  of  the  letters,  he  states  that 
be  Is  deeply  sensible  ot  the  great  wrong  he 
had  dcniSL  He  biqnlres  If  either  of  them  vras 
to  blame,  as  one  could  not  help  It  more 
than  tbe  other,  and  wants  to  know  If  a  satls- 
^!tcn7  settlement  cannot  be  made.  Several 
times  be  warns  her  gainst  being  deceived 
and  Insists  that  she  should  say  as  little 
about  It  as  possible.  Efo  fnrUier  says  lltat 
while  It  Is  an  onfortunate  affair.  It  Is  no  worse 
that  others  have  done;  that  he  had  been 
caught  and  that  is  all,  but  that  the  affair 
bad  not  caused  him  to  leave  home,  but  other 
dremnstances  forced  him  to  leave.  In  one 
Mter,  is  this  expresslw :  **Tou  have  trusted 
In  my  honor  in  the  past  I  now  trust  In 
yours  to  do  all  that  yon  can  to  prevent  so 
much  publicity  by  having  a  lawsuit  which 
will  not  bring  to  light  anythii^  ttiat  will  be 
to  our  credit  or  In  our  favor.  I  cannot  see 
what  good  it  win  do  you,  or  any  one  else,  if 
700  oooTict  me."  He  then  threatens  that,  If 
the  matter  is  prosecuted,  be  will  disclose 
■omethlng  that  will  not  be  to  her  credit  or 
to  tliat  of  her  people,  and  adds:  **I  know 
ttiat  you  are  not  the  one  who  is  prosecuting 
(Implying  that  her  brother  Is)  but  it  depends 
on  what  yon  say.  I  am  not  uneasy  about 
being  omvicted,  but  It  Is  on  your  account 
that  I  want  this  settled  without  going  to 
court  I  want  to  see  you,  first  dxance.** 
In  still  another  letter,  he  says:  *Tou  have 
sacrificed  your  virtue  for  the  gratification 
of  tbe  passion  of  a  man  who  Is  worthy  of  a 
letter  from  yoa  Will  you  be  kind  enough 
to  write  something,  and  tell  me  wliat  you  ex- 
pect of  me,  and  what  yon  hope  to  accomplish 
bF  going  to  lawr*  There  was  evidence  to 
ttie  effect  that  tbe  prosecutrix  had  been  a 
chaste,  Tlrtuous,  and  Innocent  woman  before 
the  time  of  the  allied  seduction.  The  de- 
fendant's counsel  requested  the  court  to 
dkarge  tiw  jury,  '^at  under  all  ttie  evidence 
In  tbi  case,  the  defoidant  Is  not  gnlltr." 
Tbe  court  r^sed  so  to  charge,  and  the  de- 
fendant ezoqrted.  The  Jury  convicted  the 


defendant  and  from  tbe  judgment  upon  the 
verdict  be  appealed. 

D.  J.  Lewis  and  J.  B.  SchiUken,  for  ap- 
pellant The  Attorney  General  ud  Walter 
Olark,  Jr.,  for  the  State. 

WALKBR,  J.  (after  stating  the  case). 
Tbe  defendant's  counsel,  In  their  brief,  con- 
tend that  there  was  no  evidence  in  the  case 
that  tbe  prosecutrix  was  seduced  under  a 
promise  of  marriage.  Tbe  graTomm  of  this 
offense  Is  seduction  induced  by  the  promise 
which  the  defendant  has  failed  to  keep. 
There  are  other  essential  elements,  but  this 
is  the  principal  <me,  and  If  there  was  no  evi- 
dence of  It  the  defendant  should  have  been 
acquitted.  We  think  that  there  was  not  only 
some,  but  abundant  evidence,  to  warrant  tbe 
verdict  of  the  Jury.  It  Is  not  necessary  to 
a  conviction  under  this  law  that  the  state 
should  show  that  the  defendant  directly  and 
expressly  promised  the  prosecutrix  to  many 
her  if  she  would  submit  to  his  embraces.  It 
Is  quite  sufficient  If  tbe  Jury  from  the  evi- 
dence can  fairly  Infer  that  the  seduction  was 
accomplished  by  reason  of  the  promise,  giv- 
li^  to  the  defendant  the  benefit  of  any  reason- 
able doubt  But  in  this  case,  tbe  defend- 
ant admits  In  one  of  his  letters  to  the  prose- 
cutrix that  she  had  trusted  in  his  honor,  and 
that  he  was  de^ly  sensible  of  tbe  great  wrong 
that  he  had  done  her,  and  that  she  bad 
sacrificed  her  virtue  at  his  solicitation  when 
they  were  engaged  to  be  married.  While, 
under  a  promise  of  marriage  to  her,  he  told 
ber  that  he  would  not  believe  that  she  loved 
him,  if  she  did  not  comply  with  his  request 
and  she  yielded  to  prove  her  love  for  blm. 
Just  before  she  did  so,  he  promised  never 
to  forsake  ber  and  boldly  and  shamelessly 
asserted  that  he  did  not  ask  her  consent  as 
a  favor,  but  as  something  to  which  he  was 
of  right  entitled  by  reason  of  their  engage- 
ment 

Is  it  possible  for  evldenoe  to  be  stronger 
for  the  purpose  of  showing  a  seduction  ac- 
complished by  a  promise  of  marriage?  The 
mere  fact  ttiat  the  promise  existed  \oug  be- 
fore the  seduction  can  make  no  difference. 
If  he  afterwards  took  advantage  of  it  in 
order  to  effect  his  nefarious  purpose.  His 
conduct  III  such  a  case,  would  be  the  more 
reprebenslble  as  showing  a  studied  and  de- 
liberate purpose,  first  to  engage  her  affec- 
tions, and  then,  by  toking  advantage  of  her 
weak  and  confiding  nature  and  the  trust- 
fulness be  liad  In^lred  by  his  perfidy,  to 
insidiously  ensnare  her  with  his  wicked  and 
faithless  promises  of  love  and  constancy. 
Such  base  conduct  is  the  legal  equivalent  of 
an  express  promise  to  marry,  if  ahe  would 
submit  to  his  lecherous  solicitations,  pro- 
vided the  Jury  found,  as  they  did,  that  It 
had  the  effect  of  alluring  ber  from  tbe  patb 
of  virtue.  If  he  made  his  promise  to  her 
In  good  faith,  why  did  be  not  keep  it  when 
be  found  tbat  be  had  ruined  her,  and  whoi 
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■he  moet  needed  the  protection  of  his  name? 
It  being  admitted  tliat  he  made  the  promise, 
hts  gross  betrayal  of  her  was  surely  a  fact 
to  be  considered  by  the  Jury  in  determining 
his  guilt.  It  Is  against  tiie  wily  arts  of  the 
•edncer  that  the  law  would  protect  the  inno- 
cent woman,  aud  he  can  effect  his  purpose 
Just  as  well  by  first  gainli^  the  confidence 
and  affection  of  his  Intended  victim,  and 
then  inducing  her  to  surrender  her  chastity, 
and  flnaliy  debauching  her  by  means  of  per- 
sistent appeals  to  her  supposed  sense  of 
duty  and  obligation  to  him  as  her  lover.  The 
evidence  in  the  case  forces  the  conviction 
upon  us  that  this  onfortimate  woman  trusted 
to  his  pledge  that  be  would  never  forsake 
her  and  to  his  promise  of  marriage  when.  In 
an  evil  moment,  she  permitted  him  to  ac- 
complish her  ruin. 

The  defendant's  counsel  relied  on  State 
V.  Ferguson,  107  N.  a  841,  12  S.  E.  574,  and 
quotes  this  passage  from  the  opinion  of  the 
court  by  Justice  Davis:  "If  she  willingly 
surrenders  her  chastity,  prompted  by  her  own 
lustful  passions,  or  any  other  motive  than 
that  produced  by  a  promise  of  marriage,  she 
Is  In  pari  delicto,  and  there  Is  no  crime  com- 
mitted under  the  statute."  That  Is  very  true. 
But  the  principle  there  stated  does  not  fit 
the  facts  of  this  case.  If  the  evidence  is 
trustworthy,  there  is  hardly  anything  In  it 
to  Indicate  that  she  sacrificed  her  diastl^  In 
order  to  gratify  her  own  lascivious  desires. 
At  leaat,  titie  Jury  could  well  have  found 
that  she  did  not  do  so,  but,  on  the  contrary, 
that  In  trustful  and  abiding  belief  that  the 
defendant  would  not  betray  her  hut  fulfill 
bis  promise  of  marriage,  she  yielded  at  last 
to  his  u^ent  appeals.  The  case  Is  rather 
to  be  governed  by  another  principle  stated 
In  that  case:  "The  purpose  of  this  statute 
ts  to  protect  Innocent  and  vtrtoous  women 
against  wicked  and  designing  men,  who  know 
that  one  of  the  most  potent  of  all  seductive 
arts  Is  to  win  love  and  confidence  by  prom- 
ising love  and  marriage"  in  return,  mie 
case  of  State  v.  Horton,  100  N.  a  443.  6  S. 
B.  288,  e  Am.  St  Rep-  013,  Is  authority  for 
the  position  that  the  state  is  not  required 
to  show  that  the  defendant,  In  so  many 
words,  promised  to  marry  the  woman  If  she 
would  agree  to  snbmit  to  carnal  intercourse 
with  him  or,  in  other  words,  to  diow  the 
rau»ol  relation  between  the  prmnlse  of  mar- 
riage and  the  seduction  by  any  set  form  of 
words,  but  It  Is  Bufflcleut  if  the  evidence  Is 
such  as  to  convince  the  Jury  to  the  exclusion 
of  all  reasonable  doubt,  that  the  woman  was 
Influenced  by  the  promise  and  the  man  in- 
tended that  she  should  be,  or  so  purposely 
acted  as  to  produce  the  impression  on  her 
mind  that  he  would  keep  his  promise  if  she 
would  comply  with  his  request  The  jury 
are  to  draw  their  own  deduction  from  the 
testimony,  provided  there  is  even  inferentlal- 
ty  any  evidence  of  a  purpose  to  violate  the 
statute.  Besides  all  this,  what  tbB  defendant 
said  in  his  letters  is,  of  course,  evldeoice 


i^alnst  him  as  to  what  his  purpose  or  in- 
tention was  and  as  to  what  he  actually  said 
and  did.  "I  am  deeply  sensible  of  the  great 
wrong  that  I  have  done.  Don't  be  deceived 
and  be  sure  that  you  know  your  friends. 
Have  as  little  to  say  about  it  as  possible. 
You  have  trusted  to  my  honor  in  the  past 
While  this  is  a  very  unfortunate  affair  it 
Is  no  worse  than  others  have  done."  These 
expressions  taksn  from  the  evidence  are 
much  stronger  in  their  tendency  to  estab- 
lish the  guilt  of  the  defendant,  or  his  vicious 
purpose  throughout  his  intimate  association 
with  the  prosecutrix,  than  were  the  words 
used  by  the  def^dant  in  bis  conversation 
with  the  woman's  father,  which  were  held  to 
be  suOlclent  to  sustain  the  verdict  In  the  Hor- 
ton  Case. 

We  can  see  no  error  in  the  rulhig  of  tb» 

court 
No  error. 


SLOCDMB  v.  PHILADELPHIA  CONST.  GO. 
et  ai. 

(Supreme  Court  of  North  Carolina.    Oct.  10, 

1906.) 

1.  Appeal— BBCOBn  —  GoBUEcnoH—GBBTio- 

Where  the  papers  constituting  the  record 
proper  have  been  misplaced  without  any  laches 

of  an  appellant,  the  proper  practice  is  to  file 
the  case  on  appeal  settled  by  the  trial  judge, 
and  ask  for  certiorari  for  the  record  proper. 

[Ed.  Note.— For  caees  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  U  2834-2838.1 

2.  Sahk. 

The  Supreme  Court  will  not  by  certio- 
rari, direct  the  trial  court  to  make  changes  in 
the  case  on  appeal  where  the  letter  of  the  trial 
judse  states  his  opinion  that  the  record  Is  fair 
ana  correct;  the  relief  being  granted  oaly 
when  the  Judge  by  letter  indicates  that  he  is 
willing  to  make  the  corrections  desired. 

[Ed.  Note.— For  cases  in  point,  see  vol.  3. 
Cent  Dig.  Appeal  and  Error,  2834-2838.] 

3.  Same— PowEB  of  Tbial  Judoe. 

After  the  trial  judge  has  settled  the  case 
on  appeal,  be  has  no  power  to  change  it  ex- 
cept by  consent  of  the  parties  or  of  the  Supreme 
Court. 

[Ed.  Note.— For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appeal  aud  Srror,  {g  2803-280&i 

4.  Sake  —  Review  —  Discbetion  op  Loweb 
CouBT — Setting  Abide  Vebdiot. 

The  discretion  of  the  trial  judge  In  setting 
aside  a  verdict  is  not  reviewable. 
6.  CoKTiiTOANGB— Discbetion  of  Coubt. 

Under  Bevlsal  1905,  f  531,  providing  that 
the  judge  at  any  term  at  which  an  action  is 
triable  may  postpone  the  trial  on  the  applica- 
tion of  either  party  and  on  such  terms  as 
shall  be  Just,  on  certain  grounds  named,  an 
order  granting  a  continuance  for  plaintiff  on 
payment  of  the  costs  of  the  term  was  within 
the  discretion  of  the  trial  judge. 

[Ed.  Note.— For  cases  in  point  see  vol.  10, 
Cent.  Dig.  Continuance,  SS  17,  IS.] 

Wallcer,  J.,  dissenting  In  part 

Appeal  from  Superior  Couitp  Bobeaon 
County;  O.  H.  Allen,  Judge.  * 

Action  by  A.  H.  Slocnmb,  receiver,  against 
fiw  niiladelphla  Omstraction  Company  and 
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outers.  From  a  Judgment  In  favor  of  de- 
fendanta.  plaintiff  appeals.  Afflrmed. 

IredeU  Heares  and  B.  B.  Lee.  for  appellant 
Mclntyre  &  Lawrence,  and  McLean,  McLean 
A  McGormlck.  ft>r  appellees. 

CLARE,  G.  J.  The  plaintiff  dockets  the 
case  on  appeal  "settled"  by  tbe  judge,  and 
asks  for  a  certiorari  for  the  record  proper, 
open  an  affidavit  tbat  the  papers  bare  been 
misplaced,  without  any  laches  of  his.  so  tbat 
they  could  not  be  copied.  This  Is  tbe  prop- 
er course.  Borrell  t.  Hnghes,  120  N.  C  277, 
28  S.  E.  782,  and  cases  dted :  Parker  t.  B.  R., 
121  N.  a  S04.  28  8.  B.  847;  McMillan  r. 
HcMUlan,  122  N.  a  410,  29  S.  B.  861.  Ordi- 
narily it  is  the  record  proper  that  Is  docket- 
ed, and  the  cnrtlorari  la  Air  the  "case  on 
qveal/'  bnt  the  principle  la  tbe  eame;  all 
of  tbe  tranacrlpt  that  can  be  obtained  mnst 
be  docketed  at  the  first  term  and  certiorari 
asked  to  complete  the  transcript.  Pitman  v. 
Elmberly.  82  N.  a  602.  The  plaintiff  is  en- 
titled to  a  certiorari  to  brhig  up  a  transcript 
of  the  record  i;m>per.  Bnt  the  plaintiff  far- 
ther asks  that  flie  certiorari  Include  an  order 
to  the  Judge  to  make  sundry  changes  in  the 
case  on  an>eaL  This  would  be  a  mandamus 
which  this  court  has  no  power  to  Issue  to  a 
Judge,  who  baa  settled  a  case.  State  r.Bla^- 
bum,  80  N.  a  474.  All  this  court  has  ever 
done  is  to  Issue  a  oertlomrl  to  give  the  Judge 
an  opportunity  to  correct  the  "case"  already 
settled  by  him,  and  sodi  certiorari  never  Is- 
sues (except  to  incorporate  excepUmM  to  the 
charge  filed  within  10  days  after  adjourn- 
mmt  [Cameron  v.  Power  Go.,  137  N.  0.  00.  49 
8.  E.  76]).  unless  It  ia  first  made  clear  to  the 
court,  usually  by  letter  from  the  Judge,  ttiat 
he  will  make  the  correction  If  given  the  op- 
portunity. Allen  V.  McLendon.  IIS  N.  C.  319, 
18  8.  B.  200,  and  cases  cited  In  Cameron  t. 
Power  Co..  137  N.  C-  at  page  105.  49  S.  B. 
at  page  78.  In  this  case,  tbe  Judge's  letter, 
filed  by  petitioner,  declines  to  make  the 
smendments  aafced,  and  for  reasons  says: 
1  do  not  think  I  have  any  right  to  do  so  ex- 
eept  by  consent  of  the  parties  or  of  the  Su- 
preme Court,  and  for  tbe  further  reason 
tbat  the  statement.  In  my  opinion,  Is  fair  and 
correct  in  all  the  material  parts."  The  Judge 
was  correct  In  holding  tbat  be  did  not  have 
tbe  power.  Having  "settled**  the  case,  at  the 
time  and  place,  of  which  counsel  bad  notice, 
be  la  fonctUB  officio  unless  by  agreement  of 
parties,  or  by  certiorari  from  this  court  upon 
proof  of  his  readiness  to  make  correction, 
opportunity  la  given  him  of  correcting  such 
errors  as  have  occurred  by  Inadvertence, 
mistake,  misapprebenBlon,  end  tbe  like.  Bey- 
er V.  Teagne,  106  N.  C  671.  11  S.  E.  330.  As 
was  said  in  Cameron  r.  Power  Co.,  137  N.  O. 
104,  49  S.  S.  78:  "As  to  all  matters  tran- 
flplrii^  during  the  trial,  if  counsel  can- 
not Bgree  upon  a  statement,  the  Judge  set- 
tles  tbe  cas^  and  tbe  case  thus  settled  Is  con- 
dnilve.  This  court  has  no  power  to  ff*B!w|»ift 


witnesses  and  find  the  facts  differently,  nor 
can  we  command  tbe  judge  to  state  the  facts 
differently,  for  be  acts  under  the  obligations 
of  his  duty  and  oath  of  office." 

This  ruling  has  never  been  based  upon  any 
idea  of  courtesy  to  tbe  judge,  but  upon  the 
principle  of  Magna  Cbarta  that  we  "will  not 
delay  justice."  If  the  appellant  has  shown 
any  diligence  whatever  he  has  always  ample 
time — for  tbe  case  must  be  docketed  and 
printed  at  least  a  week  before  It  Is  called 
for  argument— -In  which  to  make  application 
to  tbe  judge,  and  learn  whether  or  not  he 
will  make  the  correction  If  given  the  oppor- 
tunity. Certainly  if  tbe  appellant  will  not 
take  the  trouble  to  ^rrlte  a  letter  to  the  Judge 
be  ought  not  to  get  a  delay  of  six  months 
upon  a  8ugg«itIon  of  error  in  the  Judge's  caas 
on  appeal  when  he  was,  or  could  have  been, 
present  when  the  case  was  settled,  and  his 
avOTment  of  Inadvertent  omission  Is  denied 
1^  counter  affidavit  To  give  such  delays  to 
an  appellant  upon  a  vague  statement  tbat  he 
believes  the  Judge  will  make  a  correction, 
when  If  there  Is  the  slightest  diligence  showm 
be  can  1^  tiie  Judge's  reply  to  his  letter  be- 
fore us,  would  lead  to  the  gravest  abuse  and 
a  delay  of  several  months  In  almost  any 
case  In  which  delay  was  desired  by  a  party. 
This  ruling  has  been  Qnlform.  Smith.  O.  3. 
Porter  v.  Railroad,  97  N.  a  65,  2  8.  B.  681, 
2  Am.  at  Rep.  272,  and  cases  there  dted ;  Mc- 
Rae,  J.  Allen  v.  McLendon,  118  N.  C.  319, 
18  8.  B.  206,  and  cases  cited;  Broadwell  t. 
Ray,  111  N.  a  467.  10  S.  B.  408;  Lowe  t. 
Blliot.  107  N.  a  718.  12  8.  E.  888;  Bank  v. 
Bridgers,  114  N.  a  107,  10  8.  B.  276.  and 
very  many  other  cases,  before  and  since 
Clark's  Code  (3d  Bd.)  p.  986.  The  ruling  la 
this  court  has  heea  uniform  (but  there  is  ne 
"rule  of  court"  on  the  subJecQ,  and  It  seems 
to  be  the  unlfbrm  practice  In  all  other  Juris- 
dictions— and  for  the  same  reastm.  A  con- 
trary practice  would  be  unjust  to  the  appel- 
lant and  fruitful  of  unnecessary  delays  and 
expense.  By  the  slightest  diligence  tbe  ap- 
pellant can  always  ascertain  whether  tbe 
Judge  would  probably  make  the  correction 
and  lay  that  fact  before  us  In  making  bis 
iqipllcatlon ;  In  which  case  It  is  always  al- 
lowed. 

The  petitioner  contends,  however,  that,  up- 
on examining  tbe  appellanfa  and  appellee's 
statements  of  case  on  appeal,  tbe  Judge,  la 
some  Instances  was  more  unfavorable  to  tbe 
plaintiff  than  tbe  appellee's  statement  of 
case.  If  counsel  agree,  tbe  Judge  has  nothing 
to  do  with  making  up  the  "case  on  appeal," 
but  when  they  differ,  be  sets  a  time  and  place 
for  settling  the  case,  after  notice  that  counsel 
of  both  parties  may  appear  before  him.  He 
then  "settles"  the  case.  Revlsal  1905,  {  681. 
In  so  doing  "be  does  not  merely  adjust  the 
differences  between  the  two  cases,"  but  may 
disregard  both  cases,  and  should  do  so,  If 
he  finds  tbat  the  facts  of  the  trial  were  dif- 
ferent State  v.  Goocb,  94  N.  (X,  at  page  965. 
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The  certiorari  must  be  denied  so  far  as  It 
seeks  to  direct  the  judge  to  cliHnge  a  case  on 
appeal  wblcb  he  certified  at  the  time,  by 
the  very  act  of  signing  It  (and  has  since 
reiterated  by  his  letter),  to  be  "fair  and 
correct"  The  chief  OEception  set  out  in  the 
case  on  appeal  Is  that  the  Judge  "set  aside 
the  verdict  In  his  discretion."  This  Is  not 
reviewable.  Edwards  t.  Phlfer,  120  N.  C 
406,  27  S.  B.  79,  and  cases  there  dted.  As 
to  the  allied  impropriety  on  the  part  of  Hie 
judge,  we  are  bound  by  the  facts  as  foond 
by  bis  honor;  and  they  present  no  ground 
for  a  review  of  the  discretion  exercised  In 
setting  aside  the  verdict  The  exceptfon  that 
the  court  did  not  sign  Judgment  upon  the 
verdict  is  merely  a  repetition  of  that  already 
discussed.  The  only  other  exception  stated 
in  ttie  "case  on  appeal"  is  that  at  a  previous 
term,  the  court  continued  the  cause  for  plain- 
tUE  upon  payment  of  the  ctfsts  of  the  term. 
This  was  a  matter  In  the  discretion  of  the 
trial  Judge.  Revlaal  lOOB,  |  SSL  These  ex- 
ertions should  proper^  have  been  discussed 
after  the  coming  In  of  the  record  proper,  up- 
on return  of  the  certiorari,  but  having  been 
fully  presented,  we  have  deemed  it  best  to 
decide  than,  as,  unless  there  are  errors  upon 
the  face  of  the  record  proper,  it  will  be  use- 
less to  bring  it  up  by  certiorari,  and  there 
wlil  only  remain  the  duty  of  executing  the 
ordw  of  reference  (which  had  been  previously 
asked  by  plalntlil)  which  was  ordered  by  the 
Judge,  after  setting  aside  the  verdict 
■  No  error. 

WALKER,  J.  (concurring  In  result).  The 
conclusion  of  the  court  In  this  case  has  my 
full  concurrence;  but  I  take  occasion  to  re- 
peat here  what  was  said  by  me  In  Cameron 
V.  Power  Co.,  187  N.  O.  99,  49  S.  E.  76.  I  do 
not  think  this  court  iu  exercising  its  consti- 
tutional and  remedial  power  of  supervision 
over  the  lower  courts  (Const  Art  4,  §  8) 
should  require  a  letter  from  the  Judge  before 
Issuing  the  writ  of  certiorari  to  correct  errors 
of  statement  in  cases  on  appeal.  Tbls  pro- 
cedure Is  so  contrury  to  the  usual  course  of 
practice  In  the  courts,  and  Is  fraught  with  so 
much  danger  that  in  my  Judgment,  it  should 
no  longer  prevail.  The  capital  objection  to  It 
ii«  that  it  Is  ex  parte  when  it  Is  the  rl^t  of 
c^-ery  litigant  to  be  heard  upon  any  mat- 
ter and  everywhere,  if  his  Interests  may 
be  put  In  Jeopardy.  The  consent  of  the 
Judge  to  an  amendment  of  the  case  on  appeal, 
upon  application  of  one  of  the  parties  with- 
out notice  to  the  other,  may  often  effect  a 
change  In  a  respect  vital  to  the  latter,  and 
reverse  what  would  otherwise  have  been  the 
decision  of  this  court  Such  a  proceeding  Is 
so  much  out  of  the  (»^inary  and  so  opposed 
to  good  practice,  that  I  must  witbhold  my 
assent  to  its  continuance  as  one  which  Is 
sanctioned  by  this  court  and  Indispensable  to 
the  amendment  of  a  case  on  appeal.  The 
Judge  should  either  correct  the  case  upon 
a  formal  petition  presented  to  him,  after  no- 


tice to  the  other  side,  In  which  case  Us  order 
of  amendment  could  be  certified  to  this  court 
when  filed  Id  the  claim's  office,  or  we  should 
issue  the  writ  In  the  first  instance,  and  let 
him  proceed  In  the  matter  as  in  other  like 
cases.  In  my  opinion.  If  there  is  error  in.  the 
case  su^ested  by  petition  to  this  court  the 
complaining  party  is  entitled  to  be  heard  by 
the  Judge  of  the  superior  court  as  matter  of 
right  as  much  so  as  he  Is  so  entitled  when 
there  Is  any  other  mistake  In  the  record. 
In  my  practice  I  have  always  found  the 
judges  ready  to  correct  Inadvertencies,  and 
I  am  persuaded  to  believe  that  tb^  are  al- 
ways anxious  to  present  the  case  just  as  it 
was  tried  below.  But  there  should  be  regu- 
larity In  our  procedure,  instead  of  loose  and 
careless  practice  whl(^  In  many  instances, 
may  lead  to  hijustlce. 

The  views  ratertalned  by  me  upon  this 
subject  are  so  well  expressed  by  Mr.  Justice 
Douglas,  In  his  concurring  opinion  In  Camer- 
on V.  Power  Co.,  that  I  tofce  the  liberty  of 
referring  to  It  An  order  for  a  certiorari 
in  such  a  case  Is  no  Imputation  upon  the 
Judge  who  tried  the  case;  on  the  contrary, 
the  learned,  able,  and  upright  Judges  who 
preside  In  our  superior  courts  will  alws^s 
welcome  the  opportunity  thus  afforded  by 
regular  procedure  to  correct  any  error  or 
mistake  which  has  hutdvertentiy  been  com- 
mitted. 


THOHASON  et  ux.  v.  SDABOABD  AIR 
MNB  BX. 

(Supreme  Court  of  Nortb  Oarolina.  Oct  19k 
1906.) 

1.  Bazlboads  — CoRSTancnoN  and  Maihtk- 
NANCB— Nuisance— Actions. 

In  an  action  for  Injuries  to  ad^lning  own- 
ers from  the  construction  aod  mamtenance  of 
a  spnr  track,  Itie  question  to  be  determined  was 
whether  the  railrosd  committed  and  maintained 
a  Duisance  on  a  lot  adjoiniog  plaintiffs'  land, 
not  on  the  right  of  way,  but  outside  the  right 
of  way. 

2.  Sams— ConaTRUOTTON  and  tJsi  of  Track 

OUTSTDK  RiOUT  OF  WaY. 

WherR  a  railroad  erected,  on  a  lot  occupied 
by  it  outfiidc  its  riitht  of  way,  a  spur  trn<-k  on 
a  trestle  10  feet  hixh,  eztenaing  within  6%  fe^t 
of  the  line  fence  of  the  adjoining  owners,  wbo 
had  acquired  their  property  before  the  erection 
of  the  line,  and  extending  to  within  27^4  feet 
of  their  dwellinfc  and  sleeping  apartments,  and 
its  cars  were  several  times  wrecked  and  drop- 
ped over  toward  the  adjolninx  owners*  dwelling, 
so  that  they  had  reasonable  grounds  to  believe 
and  did  believe  that  they  were  in  danger  of  be- 
infi;  hurt,  the  operation  of  the  track  constituted 
a  nuisance,  for  which  the  railroad  was  liable. 

rEkl.  Note.— For  oases  in  point  see  voL  41, 
Cent  Diff.  Railroads.  SS  720-724.1 

3.  Same— Negligent  Ofebation. 

Where  a  railroad  company  negligently  per- 
mitted its  cars  to  run  off  a  spur  track  and 
knock  down  the  fence  of  adjoining  owners,  tha 
railroad  was  liable  for  the  injuries  to  the  fence. 

[Ed.  Note.— For  cases  in  point,  see  voL  41. 
Cent  Dig.  Railroads,  SS  720-724.] 

4.  Sahb. 

Where  a  railroad  negligently  operated  Its 
trains  over  a  spur  on  land  outside  its  right  of 
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wtj,  aod  kept  adjoloiog  ownen  In  constaol 
dread,  and  because  of  the  proximltr  of  the  track 
to  the  faoase  of  adjolninK  ownen,  and  becaoBe 
of  the  not,  cindera,  and  smoke,  their  hoose  waa 
rendered  lesa  valuable  aj  a  residence  and  was 
made  nncomfortnble  and  disagreeable  to  the 
owners,  rach  facta  conetltated  a  nalsance,  for 
which  the  defendant  waa  liable. 

[Kd.  Note.— For  caeee  in  polntt  MO  TOl.  41, 
Cent.  Dig.  BailroadB,  fit  720-l2t ;  vol.  ST.  Out 
Dig.  Nniaance,  H  23,  2i] 

U.  Sa»— DAJfAQE8. 

Where  a  jury  fonnd  that  the  maintenance 
of  a  spur  track  by  a  railroad  company  and  the 
operation  of  Its  trains  thereon  waa  negligent, 
it  waa  proper,  In  determining  the  amonnt  of  the 
damages,  to  craslder  the  injary  to  the  house- 
hold and  fcltdien  fnnilture  of  aojoinlng  owners, 
cAut^ed  by  the  smoke  and  cinders  which  were 
caused  to  pui  throngb  the  honse  by  reuwn  of 
such  use. 
0.  Sauk. 

In  determining  the  damages  to  adjoining 
owners,  owing  to  the  negligent  coaetmction  and 
operation  of  a  spur  track,  it  Is  proper  to  take 
into  consideration  the  depreciation  In  the  value 
of  the  property  and  the  InoonvaiieDee,  dia* 
comfort,  and  nnpleasantnesi  sustained. 
7.  Plkadino  —  DEinTKEiB  —  Effect  of  Deci- 
non. 

Where  a  demnrrer  to  a  c(Hnplainaot  la 
sDstained,  and  an  amended  complaint  la  filed, 
the  effect  of  the  ruling  on  the  demnrrer  as  res 
judicata  cannot  be  considered,  where  It  Is  not 
presented  hr  the  pleading. 

Appeal  from  Sup^or  Ooort,  Nance  Connty; 
E.  B.  Jones,  Jadge. 

Action  by  Henry  Thomason  and  wife 
against  the  Seaboard  Air  Une  Hallway. 
From  tbs  Jndgment;  defendant  appeals. 
Afflnned. 

This  action  Is  prosecuted  for  the  purpose 
of  recovering  damage  alleged  to  bave  been 
sostalned  by  plaintiffs  by  reason  of  a  nui- 
sance maintained  by  defendant  It  appears 
from  the  record  tbat  at  the  tnstltntloD  of  the 
suit  plaintiffs  filed  a  complaint  setting  forth 
9ereral  causes  of  action,  to  whicta  defend.iut 
demurred.  The  demurrer  to  each  cause  of 
action  was  sustained  at  October  term,  1905, 
and  leave  given  plaintlflFs  to  file  amended 
complaint  A  complaint  was  accordingly  fil- 
ed December  1, 19C©.  It  does  not  clearly  ap- 
pear In  what  respect  this  complaint  differs 
from  the  first  one.  to  which  a  demurrer  was 
sustained.  In  the  last  complaint  plaintiffs 
alleged  that  20  years  prior  to  the  Institution 
of  this  action,  they  purchased  a  lot  in  the 
town  of  Henderson,  and  have  used  and  oc- 
(■upied  it  as  a  dwelling  place  and  residence 
until  the  beginning  of  this  action;  tbat  said 
lot  was  bounded  partly  by  the  right  of  way  of 
the  Raleigh  &  Gaston  Railroad,  upon  which 
it  had.  and  maintained,  tracks  over  wblcb 
its  engines  and  cars  passed,  etc.;  that  by  con- 
solidation and  merger  the  defendant  has  suc- 
ceeded to  all  of  the  rights,  duties,  etc.,  of  the 
said  railroad  company.  Among  many  other 
matters  and  things,  not  necessary  to  be  noted 
in  this  appeal,  plaintiffs  alleged:  That  de- 
fendant had,  since  the  purchase  by  plain- 
tllTs  of  said  lot  and  its  occupation  as  a  resi- 
dence, purchased  a  lot  in  excess  of  Its  right 
of  way  adjoining  plaintiffs'  lot.  upon  which 


it  permitted  and  maintained  a  coal  yard,  and 
it  had  "Diligently  and  with  wanton  Indiffer- 
ence to  plaintiffs'  rights  and  safety  main- 
tained through  and  over  said  coal  yard  a  tres- 
tle, with  a  spur  railway  track  thereon,  some 
10  feet  above  the  ground,  pointing  directly 
to  plaintiffs'  slewing  room,  extending  within 
about  5  feet  of  plaintiffs*  yard  fence  and 
within  about  20  feet  of  their  sleeping  room, 
and  ran  cars  and  locomotives  thereon.  On 
two  occasions  coal  9ar8  have  been  negligent- 
ly forced  over  the  end  of  this  spur  track, 
and  the  trucks,  with  a  large  portion  of  the 
car,  suspended  in  and  over  plaintiffs'  said 
yard,  and  within  less  than  half  a  car's  length 
of  their  sleeping  room,  so  near  that,  If  the 
cars  had  lost  their  balance  or  had  been  run 
into  by  other  cars  and  thrown  over  endwise, 
tbey  would  have  crushed  Into  plaintiffs'  sleep- 
ing room,  to  the  great  danger  of  their  lives  and 
property.  That  on  one  occasion  the  car  was 
negligently  permitted  to  remain  In  such  posi- 
tion by  the  defendant  a  week  or  more.  The 
plaintiffs  were  driven  and  kept  from  their 
usual  bedroom  by  the  Imminence  of  the  dan- 
ger which  thus  threatened  them.  That  they 
requested  the  defendant  through  Its  agent 
to  remove  the  car  and  abate  the  nuisance, 
which  It  wantonly  and  contemptuously  re- 
fused to  do  nntll  tbey  engaged  counsel,  etc. 
Defendants  continued  to  use  the  said  spur 
track  until  some  time  in  March,  1904,  when  a 
fast  night  passenger  train,  coming  into  and 
through  the  town  at  a  great  speed,  negligent- 
ly ran  through  an  open  switch  upon  this 
track,  wrecked  their  locomotives  and  a  num- 
ber of  coaches,  together  with  the  trestle  up- 
on which  said  track  was  laid,,  and  threw  a 
coal  car  from  said  track  over  the  intervening 
apace  between  such  track  and  plaintiffs'  yard, 
partly  Into  said  yard,  and  within  a  few  feet 
of  their  sleeping  room,  crushing  their  fence, 
nearly  throwing  them  from  their  bed  by  the 
violence  o(  the  concussion,  etc."  They  alleged 
that  such  spur  track,  together  with  the  neg- 
ligent manner  of  Its  use.  was  a  nuisance,  in- 
juring their  property,  depreciating  Its  value, 
and  otherwise  damaging  them.  Defendant 
made  a  speclftc  denial  of  the  matters  alleged, 
and  for  further  answer  said:  "That  the  al- 
leged damages  charged  In  the  complaint,  If 
any,  were  the  result  only  of  the  usual  and 
ordinary  Incidents  of  operating  railroads, 
which  no  care,  caution,  or  foresight  of  the 
defendant  could  have  prevented,  and  the  de- 
fentliint  alleges  that  It  was  guilty  of  no  nes- 
ilgence  or  want  of  due  care  In  the  construc- 
tion and  maintenance  of  Its  said  railroad  spur 
tracks,  etc.;  and  for  further  defense  this  de- 
fendant says  that  more  than  20  years  be- 
fore the  commencement  of  this  action,  It 
and  Its  predecessor,  the  Raleigh  &  Gaston 
Railroad  Company,  erected  its  said  railroad 
and  spur  tracks,  and  have  been  In  the  peace- 
able and  undisturbed  possession  and  main- 
tenance thereof  since  then  up  to  the  bring- 
ing of  this  action,  and  by  said  20  years  of 
quiet;  peaceable,  and  undisturbed  use  of  said 
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railroad  spur  tracks,  rights  of  way,  coal  and 
wood  yards  it  has  acqiilred  a  prescripttve 
right  to  operate  and  use  the  same,  and  this 
defendant  pleads  said  20  years'  use  and  pre- 
scriptive right  in  bar  of  any  recovery  here- 
in." 

Defendant,  when  the  cause  was  called  for 
trial,  donurred  ore  teuus  to  the  several  caus- 
es of  action  set  forth  in  the  complaint  The 
court  sustained  the  demurrer  as  to  all  of 
the  causes  of  action,  except  the  fourth,  to 
wit:  "The  defendant  demurs  to  so  much  of 
the  plaintifTB  complaint  as  alleges  damage 
hy  the  construction  of  side  trades  Into  and 
for  the  benefit  of  said  coal  and  wood  yard, 
for  faiinre  to  state  a  cause  of  action,  be- 
cause the  Seaboard  Air  Line  Railway  Is  au- 
thorized by  law  to  engage  in  the  business  of 
a  common  carrier,  and  In  order  to  properly 
carry  on  said  busliless  It  Is  its  duty  to  con- 
struct side  tracks  for  the  accommodation  of 
the  authorized  enterprises  constructed  and 
operated  along  Its  right  of  way,  and  It  Is 
not  liable  for  damage  resulting  from  the  law- 
ful performance  of  such  duty."  The  Judg- 
ment of  his  honor,  upon  the  demurrer  con- 
cludes: "That  is  to  say,  that  all  the  grounds 
of  demurrer  as  to  the  different  causes  of  ac- 
tion In  said  complaint  are  sustained,  except 
the  canse  of  action  for  damages  to  plaintiffs 
fence  and  whatever  damages  the  defendant 
may  have  caused  tbe  plalntifFs  by  reason  of 
the  construction  and  operation  of  the  spur 
track  on  the  lot  of  land  used  for  a  coal  and 
wood  yard,  other  than  injuries  to  fence  and 
plaintiffs'  health."  To  this  Ju^me&t  defend- 
ant excepted.  Defendant  thereupon  asked 
leave  to  amend  Its  answer  by  setting  up  the 
Judgment  of  October  term,  1905,  sustaining 
tbe  demurrer  to  the  original  complaint  as 
res  Judicata  of  the  plaintiffs'  cause  of  action. 
Motion  denied.  Defendant  raised  the  aame 
question  by  an  exception.  The  canse  went 
to  trial  opon  tbe  following  Issues,  resulting 
In  a  verdict  as  set  forth:  "(2)  Did  the  de- 
fendant commit  and  maintain  the  nuisance 
complained  of?  Ans.  Yes.  (3)  What  dam- 
age, if  any,  has  plaintiff  sustained  by  reason 
of  the  nuisance  complained  of?  Ans.  f450. 
(4)  What  damage,  if  any,  has  plaintiff  sus- 
tained by  reason  of  damage  to  his  bouse- 
bold  and  kitchen  furniture?  Ans.  $50.  (S) 
What  damage,  if  any,  has  plaintiff  sustained 
by  reason  of  tbe  destruction  of  bis  fence? 
Ana.  110."  Defendant  pleaded  the  statute 
of  llmitatloDB,  but  no  exceptions  appear  In 
the  record  In  regard  to  hit  honor's  mlinga 
ttiereon.  There  was  Judgment  upon  the  ver^ 
diet,   and  defendant  appealed. 

Day  &  Bell,  Murray  AUoi,  and  J.  H.  Brldg- 
ers,  for  appellant  H.  M.  Shaw  and  T.  M. 
Ptttman,  for  appellees. 

CONNOR,  J.  (after  stating  the  case).  It 
will  be  convenient  to  first  dispose  of  defend- 
ant's exception  to  his  honor's  refusal  to  sus- 
tain tiie  fourth  canse  of  demurrer.  Thla  calla 


into  question  the  right  of  plaintiffs,  upon  the 
allegation  In  the  complaint,  to  proceed  with 
their  proof.  If  this  contention  t>e  correct  It 
becomes  unnecessary  to  examine  the  other 
exceptions.  The  question  presented  by  the  de- 
murrer is  both  interestli^  and  im[>ortant  It 
has  been  so  frequently  end  bo  thoroughly  con- 
sidered and  discussed  by  courts  of  tbe  highest 
authority  that  but  Uttie  is  left  to  be  done 
save  to  apply  well-settled  principles  applicable 
to  it  The  Judgment  upon  the  other  causes 
of  demurrer  eliminates,  for  the  purpose  of 
this  appeal,  a  ntunber  of  questions,  and  pre- 
sets the  single  proposition  advanced  by  the 
plaintiffs  that  conceding  to  the  defendant 
Its  right  "to  do  a  lawful  thli^  In  a  lawfnl 
way,"  tbey  are  entitled  to  recover  on  the 
cause  of  action  stated  in  the  complaint 
Freed  from  all  formal  or  technical  verbiage; 
the  case  developed  by  the  complaint  la  simply 
this:  Plaintiffs  own  a  lot  upon  which  la 
located  ttrelr  dwelling.  In  the  town  of  Hen- 
derson. Defendant  owns  and  operates,  pur- 
suant to  Its  charter,  a  railroad,  tbe  right 
of  way  of  which  abuts  upon  plaintiffs'  prop- 
erty. Defendant,  for  the  better  conducting 
Its  business  of  common  carrier,  purchased  a 
lot  adjoining  plaintiffs',  which  It  permits  to 
be  used  as  a  coal  yard.  For  the  delivery  of 
coal  and  other  purposes  defendant  has  con- 
structed over  said  lot  a  sPur  track,  a  portion 
of  which  Is  a  trestle  or  coal  chute,  some 
10  feet  above  the  ground,  pointing  directly 
to  plantlffs'  dwelling,  extending  within  about 
5  feet  of  plaintiffs'  fence  and  20  feet  of  their 
sleeping  apartment  Plaintiffs  allege  that  the 
location  of  this  track  and  Its  construction 
and  proximity  to  their  dwelling  Is  per  se  a 
nuisance,  menacing  the  safety  of  tbeir  per- 
sons and  property  when  used  in  the  ordinary 
way,  and  causing  noises,  dust  smoke,  and 
other  disagreeable  and  injurious  nuisances. 
They  further  say  that  the  defendant  has  neg- 
ligently used  the  track,  ^)ecifying  several  in- 
stances in  which  they  were  threatened  with 
injury,  and  one  In  which  their  property  sus- 
tained physical  Injury  and  they  were  com- 
pelled to  abandon  their  bedroom  by  the  vio- 
lent concussion  caused  by  the  collision  of 
defendant's  trains.  Adopting  Blackstone's 
definition,  there  can  be  no  doubt  that  the  facts 
Eiet  forth  In  the  complaint  constitute  a  pri- 
vate nuisance.  "Anything  done  to  the  hurt 
or  annoyance  of  the  lands,  tenements,  or  her- 
editaments of  another."  16  Am.  &  Eng.  Enc. 
682.  "An  act  or  use  of  property,  to  con- 
stitute a  nuisance,  must  violate  some  legal 
rigbt,  either  public  or  private,  and  must  work 
some  material  annoyance.  Inconvenience,  or 
injury,  either  actual  or  implied  from  tbe  In- 
vasion of  the  right"  Id.  686.  The  defendant 
says  that  conceding  the  damage  done  plain- 
tiffs, tbey  have  no  cause  of  action,  or  that  the 
damage  done  Is  not  an  actionable  nuisance, 
for  that  defendant  was  acting  within  Its  char- 
tered rights,  or,  as  expressed  In  many  of  the 
authorities  cited,  "doing  a  iawfol  act  In  a 
lawfnl  way."  Thla  contentlcnk  la  bugA  v^tm. 
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the  elementary  proposition :  "That  no  ac- 
tion can  be  maintained  for  low  or  iQconven- 
Imce  wblch  Is  the  necessary  conieqaence 
of  an  anthorlzbd  tblng  being  done  in  an  au- 
thorized manner."  Pollock  on  Torts  (7th 
Ed.)  128.  Tbe  principle  applied  to  railroad 
companies,  as  quasi  public  agencies  assimllat- 
iDg  tbem.  In  tbis  respect,  to  municipal  cor- 
porations, faas  been  well  stated  In  an  exceed- 
ingly able  opinion  by  Beasly,  C.  J.,  In  Bese- 
man  T.  Raltavad.  50  N.  J.  Law.  235,  13  Atl. 
164:  TTbey  are  not  responsible  for  those 
Incidental  damages  that  result  from  tbe  prt^ 
er  ererclse  of  their  functions." 

The  principle  applied  to  municipal  corpora- 
tions Is  recognized  by  this  court  in  Meares  t. 
Wilmington.  SI  N.  O.  78,  49  Am.  Dec.  412. 
In  that  case  tbe  municipal  authorities,  In 
ending  a  street,  removed  the  earth  to  the 
depth  of  several  feet,  causing  tbe  plaintiffs* 
lot  adjoining  the  street  to  fall,  bearing  with 
it  a  brick  wall,  to  plaintlffB*  damage,  etc. 
Defendant  contended  that  by  its  charter, 
and  ordinance  passed  pursuant  thereto.  It  was 
empowered  to  grade  the  street,  and  that  by 
reason  thereof  it  was  not  liable  to  plaintiff, 
whether  due  cantlon  was  nsed  or  not  His 
honor  instructed  the  Jury  that  the  act  of  de- 
fendant was  lawful,  provided  it  was  done 
with  due  caution,  etc  From  a  judgment  for 
plaintiff,  defendant  appealed.  Pearson,  J., 
said:  "If  the  defendants  had  caused  tbe 
grading  to  be  done  with  ordinary  skill  and 
caution,  and,  by  the  erection  of  a  substantial 
wall  as  the  excavation  proceeded,  had  so 
oianaged  as  to  prevent  any  caving  In  of 
the  plaintiffs*  lot,  so  that  the  damage,  If  any, 
would  have  resulted,  not  from  a  want  of  or* 
dlnary  skill  and  caution,  but  merely  from 
tbe  fact  that,  by  reason  of  the  grading,  tbe 
lot  was  left  higher  above  the  level  of  the 
street,  and  so  was  more  difficult  of  access 
and  therefore  less  valuable,  tbe  case  would 
have  presented  a  very  grave  question ;  and 
we  are  strongly  inclined  to  think,  with  bts 
honor,  that  the  plaintiffs  would  have  been 
without  remedy,  for,  as  It  was  lawful  for 
the  defendants  to  do  the  work.  If  It  was  done 
la  a  proper  manner,  although  the  plaintiffs 
were  damaged  thereby.  It  would  be  damnum 
absque  Injuria  and  give  no  cause  of  action." 
The  principle  announced  in  this  case  was  ap- 
proved with  much  caution  In  Wright  v.  Wil- 
mhigtfm,  92  N.  G.  156.  This  may  be  regarded 
ai  tbe  settled  doctrine  in  this  state.  Wolfe 
T.  Pearson,  114  N.  C.  621,  19  S.  E.  261.  In 
SallBboiy  v.  RaUroad.  91  N.  C.  490,  Smith, 
C  J.,  says  that  the  question  whether  the  same 
principle  applies  to  railroads  Is  not  presented, 
and  therefore  Is  not  "passed  upon."  He 
farther  says:  "We  do  not  understand  the 
counsel  for  the  defendant  to  deny  that  if  the 
power  conferred  in  the  charter  was  exercised 
negligently  and  without  a  due  r^rd  to  tbe 
Interest  of  others,  and  an  Injury  was  suf- 
fered In  consequence,  the  company  would  be 
exposed  to  an  action  for  redress  In  soma 
form."  citing  Meares  v.  Wilmlngttni,  supra. 


While  In  the  very  well-considered  and  ex- 
haustive brief  of  defendant  many  cases  are 
cited  In  which  railroad  companies  are  given 
the  same  immunity  from  actions  for  conse- 
quential injury  to  property  sustained  by  the 
lawful  exercise  of  power  as  municipal  cor- 
poratlons,  this  court  In  Staton  v.  Railroad, 
111  N.  0.  278,  16  8.  E.  181,  17  L.  R.  A.  888, 
In  an  <^inlon  by  Shepherd,  O.  3.,  denies  such 
immunity.  It  is  there  held  that  tbe  author- 
ity granted  to  a  corporation  by  Its  charter  to 
construct  a  railroad  does  not  thereby  confer 
upon  it  an  Immunity  from  liability  for  dam- 
ages to  others  In  respect  to  their  adjacent 
lands,  when,  under  tbe  same  circumstances,  a 
private  individual  would  be  liable.  That  case 
Involved  the  question  of  the  right  of  an 
adjacent  landowner  to  recover  damages  for 
flooding  bis  land  by  tbe  construction  of 
ditches  on  defendant's  right  of  way.  It  may 
be  noted  that  such  floodlit  of  the  lands 
amounted  to  a  "takli^'  and  comes  within 
the  elementary  principle  that  In  such  cases 
compensation  must  be  made.  For  tbe  pur- 
pose of  dlqwsing  of  this  appeal  It  is  not  nec- 
essary to  further  discuss  the  question  pre- 
rnnted  in  Staton  v.  Railroad,  111  N.  G.  278, 
16  S.  B.  161,  17  L.  R.  A.  838.  From  either 
viewpoint  the  limitation  Is  always  annexed 
that  tbe  right  be  exercised  "In  a  lawful  way" ; 
that  is,  in  respect  to  those  who  suffer  dam- 
age with  due  care  for  their  rights.  When 
done  negligently,  and  withont  due  regard  for 
such  rights,  there  Is  damnum  et  Injuria — 
that  Is.  in  contemplation  of  the  law,  Injuria 
— which  Is  always  actionable.  We  And  the 
same  limitation  Imposed  upon  the  doctrine  in 
all  of  the  cases  from  other  Jurisdictions  cited 
In  defendant's  brief.  In  a  well-sustained 
opinion  by  Judge  Keith  In  Fisher  v.  Rail- 
road, 102  Va.  863,  46  S.  B.  881.  be  concludes 
tbe  discussion  with  this  language:  "But  In 
order  to  secure  this  Immunity,  the  power 
given  by  the  Legislature  must  be  exercised 
without  negligence  and  with  judgment  and 
caution.  For  damage  which  could  not  have 
been  avoided  by  any  reasonable,  practicable 
care  on  the  part  of  those  authorized  to  ex- 
ercise the  power,  there  is  no  right  of  action ; 
but  they  must  not  do  needless  harm,  and. 
If  they  do,  It  Is  a  wrong  against  which  the 
ordinary  remedies  are  available"  Pollock 
on  ToTta,  129. 

In  a  case  strikingly  similar  to  oura  (Bait  ie 
Pot  Railroad  v.  Baptist  Ghurch,  108  U.  S. 
317.  2  Sup.  Ct.  719,  27  L.  Bd.  789)  it  ap- 
peared that  under  the  powers  conferred  up- 
on the  defendant  to  erect  such  works  as  It 
might  deem  necessary  and  expedient  for  the 
completion  and  maintenance  of  Its  road.  It 
erected  In  the  city  of  Washiikgton,  In  close 
proximity  to  the  defendant  Baptist  Ghurch. 
an  engine  house,  machine  shop,  ete.,  and  used 
them  in  such  a  way  as  to  disturb  the  congre- 
gation assembled  In  the  church,  Interfere 
with  rel^ous  exerdses  therein,  break  up  the 
Snnday  schools,  and  destroy  the  value  of  the 
building  as  a  place  of  worship.  For  the  par- 
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pose  of  reCDTerlng  damages  tbe  cbuicta  Insti- 
tuted an  action.  ■  The  aame  defense  was  re- 
lied upon  as  In  this  case.  Fldd,  J.,  said: 
"Plainly  the  engine  bouse  and  repair  shop,  as 
they  were  used  by  the  railroad  company, 
were  a  nuisance  In  every  sense  of  the  term. 
They  Interfered  with  the  enjoyment  of  prop- 
erty which  was  acquired  by  the  plaintiff  ixmg 
before  fliey  were  built,  and  was  held  as  a 
place  f6r  religions  exercises ;  *  *  *  that 
Is,  a  nuisance  which  annoys  and  disturbs  one 
in  the  possession  of  his  property,  rendering 
Its  ordinary  use  or  occupation  physically  un- 
comfortable to  him.  *  ■  *  It  Is  no  an- 
swer to  tbe  action  of  the  plaintiff  that  the 
railroad  company  was  anthorised  by  act  of 
Congress  to  brii«  Its  track  within  the  limits 
of  the  dty  of  Washington,  and  to  construct 
such  wotlcs  as  were  necessary  and  rapedtent 
for  the  completion  and  mainteoance  of  its 
road,  and  that  the  engine  bouse  and  r^lr 
shop  in  question  were  thus  necessary  and 
expedient;  that  they  are  skillfully  construc^ 
ed.  *  *  *  In  the  first  place,  the  autborlly 
of  the  company  to  construct  such  works  as  It 
might  deem  necessary  and  expedient  for  the 
completion  and  maintenance  of  its  road  did 
not  authorize  It  to  place  them  wherever  it 
might  think  proper  in  the  city,  without  refer- 
ence to  the  property  and  right  of  others. 
As  well  might  It  be  contended  that  the  act 
permitted  It  to  place  them  Immediately  In 
front  of  the  President's  house  or  of  the 
Capitol,  or  in  the  most  densely  iwpulated 
locality.  Indeed,  the  corporation  does  as- 
sert a  right  to  place  its  works  upon  prop- 
erty It  may  acquire  anywhere  In  the  city. 
Whatever  the  extent  of  the  authority  con- 
ferred, It  was  accompanied  with  this  implied 
qualification :  That  the  works  should  not  be 
so  placed  as  by  their  use  to  unreasonably  In- 
terfere with  and  disturb  the  peaceful  and 
comfortabie  enjoyment  of  others  In  their 
property.  Grants  of  privileges  or  powers  to 
corporate  bodies,  like  those  in  question,  con- 
fer no  license  to  use  them  in  disregard  of  the 
private  rights  of  others  and  with  immunity 
for  their  Inrasion.  The  great  principle  of 
tbe  common  law,  which  is  equally  the  teach- 
ing of  Christian  morality,  so  to  use  one's 
property  as  not  to  Injure  others,  forbids  any 
other  application  or  use  of  the  rights  and  pow- 
ers conferred.  Undoubtedly  a  railway  over 
the  public  highways  of  the  district,  including 
the  streets  of  the  city  of  Washington,  may  be 
authorized  by  Congress,  and  If,  when  used 
with  reasonable  care,  It  produces  only  that 
Incidental  Inconvenience  which  unavoidably 
follows  tbe  additional  occupation  of  the 
streets  by  Its  cars  with  the  noises  and  dis- 
turbances necessarily  attending  their  use,  no 
one  can  complain  that  he  is  incommoded. 
Whatever  consequential  annoyance  may  nec- 
essarily follow  from  the  running  of  cars  on 
the  road  with  reasonable  care  Is  damnum  abs- 
que injuria.  The  private  inconvenience  In 
such  case  must  be  suffered  for  the  public  ac- 
commodation. But  the  case  at  bar  la  not  ot 


that  nature^  It  Is  a  case  of  the  use  by  the 
railroad  company  of  Its  pnver^  in  such  an 
unreasonablft  way  aa  to  disturb  and  annoy 
the  philntlff  in  the  occnpatioa  ot  its  chnrdi 
to  an  extent  rendering  it  uncomfortaUe  as 
a  place  of  worship."  l%is  ease  is  dted  with 
approval  in  Bates  v.  Holbroofc,  171  N.  Y.  460, 
64  N.  E.  181 ;  Ridge  v.  Penna.  Railroad  Co.. 
68  N.  X  Eq.  172,  43  Atl.  27S,  In  Which  the 
Chancellor  says:  "Therefore  the  right  of 
this  company  to  use  the  strip  of  land  iqmn 
which  the  three  tracks  are  placed  •  •  * 
for  terminal  purposes  does  not  indude  the 
right  to  use  tbem  for  all  pm^osea  to  whidi 
a  terminal  yard  may  be  devoted.  The  com- 
pany Is  bound  to  take  Into  consideration  tiie 
environments,  and  adjust  Its  (^ration  so  as 
to  produce  the  least  annoyance  to  persona 
and  property,  in  placing  the  Instrument  ne<* 
essary  to  its  business."  In  Willis  t.  K.  & 
I.  Bridge  Go.  (Ky.)  46  S.  W.  488,  citing  the 
Church  Case,  It  Is  said:  "Whenever  a  rail- 
road company  has  been  granted  authority  to 
use  a  street,  It  is  accompanied  with  an  Im- 
plied qnaltflcatlon  that  its  use  shall  not  un- 
reasonably Interfere  with  and  disturb  the 
peaceful  and  comfortable  enjoymoit  of  others 
in  their  property.  Such  a  grant  does  not  li- 
cense the  railroad  company  to  use  the  street 
In  disregard  of  the  private  rights  of  others 
and  with  immunity  for  their  Invasion."  In 
Chicago  G.  W.  Railway  Co.  v.  First  Metho- 
dist Church.  102  Fed.  85,  42  C.  C.  A.  178,  50 
U  R.  A.  488,  in  which  It  appeared  that  the 
company  erected  a  hydrant  in  a  street  oi>- 
[>OBlte  the  church  and  built  trades  to  It,  In 
tbe  use  of  which  the  engines  made  noises, 
emitted  sm<^e,  cinders,  eta,  a  right  of  an 
actl<m  was  sustained  by  the  Court  of  Appeals. 

Defendant  Insists  that  this  appeal  Is  to  be 
distinguished  from  the  Baptist  Church  Cas^ 
because  "(1)  It  did  not  appear  that  the  rail- 
road had.  the  proper  legislative  authority  to 
construct  and  use  the  building  complained  of 
In  the  place  at  which  It  y/a.B  located,  and  it 
appeared  affirmatively  that  it  was  at  an  un- 
reasonable place."  It  appeared  that  the  road 
was,  by  its  charter,  empowered  to  make  and 
construct  all  works  whatever  which  might  be 
necessary  and  expedient  in  order  to  the  prop- 
er completion  and  maintenance  of  Its  road. 
The  defendant's  charter  Is  In  substantially 
the  same  language.  The  location  of  the  road 
was  expressly  permlttM  and  approved  by 
Congress.  Conceding  that  the  location  of  tbe 
spur  track  upon  the  lot  purchased  by  defend- 
ant for  that  purpose  was  authorised  by  tbe 
charter,  the  complaint  Is  that  by  the  con- 
struction of  it,  the  trestle  pointing  directly 
to  plaintiffs'  dwelling  and  extending  to  with- 
in a  few  feet  of  bis  fence  and  27  feet  of  his 
dwelling,  It  would  seem  that,  considering  tbe 
purpose  for  which  it  was  built  and  was  to  be 
used,  It  was  at  least  a  menace  to  plaintiffs' 
property.  In  Romer  v.  Railway  Co.,  75 
Minn.  211.  77  N.  W.  825,  74  Am.  St  Rep.  465. 
It  Is  said  by  tbe  court  that  no  negtlgHice  was 
imputed  to  defraidant   In  Dolan  y.  Ballcood 
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(WlB.)  fiS  N.  W.  a  recoTery  wia  denied 
for  a  nuisance  In  maintaining  a  ■tockyard.  be- 
GanR  It  was  not  shown  ttiat  the  location  waii 
not  a  reasonably  pn^er  one,  or  that  tbe  cmn- 
pany  did  not  nse  reasonaUe  diligence  In  pre* 
Tenting  onbealtby  conditions.  The  dlBtlnc< 
tlon  is  apiwrent  Tills  cwtentlon  la,  we 
tblDk,  met  by  the  language  of  Judge  rield 
above  qooted.  C«iferriog  the  power  to  erect 
all  structures,  bulldlt^,  etc.,  necessary  and 
convenient  for  its  business  cannot  be  con- 
strued to  empower  It  to  locate  and  use  them 
SB  it  might  think  proper  without  reference  to 
the  rights  of  otha«.  Terminal  Co.  t.  Jacobs, 
IW  Tenn.  727.  72  S.  W.  954;  Ridge  v.  Rail- 
road. 58  N.  J.  Eq.  172,  43  Atl.  275.  To  give  It 
such  a  construction  would  Impute  to  the  Leg- 
islature a  disregard  of  private  rights,  trench- 
ing closely  upon,  If  not  In  vIolatl<ni  of,  con- 
atltotlonal  limitations.  In  Railroad  v.  Meth. 
Eplai  Chorch.  aupra.  It  Is  said:  "If  two  pri- 
vate dtizou  own  adjacent  lots,  one  of  them 
cannot  establish  and  maintain  on  his  own  lot 
a  nuisance  which  has  tbe  effect  of  depriving 
bis  neighbor  ot  any  beneficial  nse  of  his  lot 
without  making  compoisatlon  for  tbe  injury, 
and  no  more  can  a  private  corporation  erect 
and  wiaint^itn  a  nuisance  on  Its  own  premises, 
or  in  a  public  street,  which  has  the  effect  to 
deprive  an  adjacent  or  abutting  owner  of  the 
hcneflclal  nse  of  his  property,  without  mak- 
ing compensation  for  tbe  Injury."  Defendant 
says  that  the  cases  are  distinguished,  in  that 
"the  oiglne  bonse  was  a  part  of  the  defend- 
anf  B  private  works,  used  exclusively  for  its 
private  business,  and  bearing  no  relation  to 
tbe  public."  We  do  not  find  that  the  court 
»  regarded  the  engine  house ;  on  the  con- 
trary, the  Mitlre  discussion  proceeds  upon 
the  theory  tiiat  defendant  was  acting  within 
its  chartered  powers,  but  In  violation  of  the 
doty  imposed  to  use  them  in  a  reasonable 
manner  and  with  doe  r^rd  to  tbe  rights  of 
ottiers.  However  this  may  be,  the  plaintiffs 
aver  that  In  the  use  of  the  trestle  defendant 
vfls  n^ligent,  specifying  several  instances 
ia  which  It  is  allied  there  was  gross  negli- 
gence. In  Dargan  v.  Waddill,  31  N.  C.  244, 
49  Am.  Dec  421,  holding  that  a  stable  In  a 
town  was  not  per  se  a  nuisance,  Ruffln,  O. 
J.,  says:  "But,  on  the  contrary,  If  they  be 
»o  built,  so  kept,  or  so  used  as  to  destroy  the 
.■nmfort  of  persons  owning  and  occupying 
adjoining  premises  and  Impair  their  value  as 
places  of  habitation,  stables  do  thereby  be- 
come nuisances."  We  do  not  discuss  the 
qaeetion  whether  the  rights  of  tbe  plaintiffs 
are  affected  by  the  fact  that  the  spur  track 
and  trestle  were  on  a  lot  purchased  by  de- 
fendant for  use  as  a  coalyard,  as  dlstin- 
gnlsbed  from  a  like  use  of  land  covered  by 
the  right  of  way.  Without  entering  further 
in  this  domain,  wherein  frequent  attempts 
to  restate  tbe  doctrine  has  sometimes  led  to 
obscurity,  we  conclude  that  his  honor  cor- 
rectly overruled  the  demurrer.  Tbe  allega- 
tion is  spedflcally  made  that  defendant  wan- 
tonly and  ne^lgently  created,  malntainedt 


etc.,  the  nuisance,  specifying  each  negligent 
act  These  terms  sre  repeated  in  respect  to 
each  act  complained  of,  and  permeate  the  en- 
tire complaint  in  respect  to  tills  cause  of 
action, 

Po8tp<Miing  tbe  consideration  of  seversl 
exceptions  to  rulings  upon  the  admissibility 
of  testinuxiy,  we  proceed  to  eramlne  sncb 
as  r^te  to  his  iKRior's  Instructions.  Aft- 
er stating  tbe  contentiona  of  tbe  parties 
bis  honor  said:  "So,  then,  gentlemen,  the 
question  Is  for  yon  to  find  as  to  whether  tbe 
defendant  In  this  case  committed  and  main- 
tained, caused,  and  continoed  a  nuisance 
on  the  lot  adjoining  plaintiffs',  not  on  tbe 
right  of  way,  but  outside  of  the  right  of 
way  and  next  to  and  adjoining  the  plaln- 
noa*  lot"  To  this  defendant  excepted. 
We  find  no  error  In  this.  His  honor  clear- 
ly stated  to  tbe  Jury  the  limits  within 
which,  by  the  Judgment  upon  the  demurrer, 
be  had  restricted  plaintiffs.  Hla  honor  pro- 
ceeded to  instruct  tbe  jury:  "Bo,  If  you 
find  by  the  greater  weight  of  evidence  that 
the  lot  occupied  and  used  by  the  defend- 
ant Is  off  Its  right  of  way  and  adjolnlug 
tbe  plaintiffs*  lot;  that  plaintiffs  acquir- 
ed their  lot  and  erected  a  dwellli^  on  same 
before  the  defendants  built  the  spur  on  it» 
lot  and  commenced  to  use  the  same  as  a 
dwelling;  that  the  end  of  the  spur  track 
was  Insecurely  built,  or  not  safely  con- 
structed; that  It  extended  to  within  5^ 
feet  of  the  plaintiffs'  line  fence,  and  to 
within  27^  feet  of  plaintiffs'  dwelling  and 
sleeping  apartments;  that  defendant's  cars 
were  several  times  wrcclced  and  dropped 
over  towards  the  plaintiffs'  dwelling;  and 
that  by  reason  of  this  fact  the  plaintiffs 
bad  reasonable  grounds  to  believe  and  did 
believe  that  they  were  by  reason  of  the 
proximity  of  the  track  in  danger  of  beii^ 
hurt— then  If  you  find  these  facts  to  be 
true  from  the  evidence,  and  by  the  greater 
weight  of  the  evidence,  tbe  court  charges 
you  the  operation  of  the  spur  or  track  by 
the  defendant  under  these  circumstances 
would  create  a  nuisance  on  the  part  of 
tbe  defendant;  and  plaintiffs  would  be  en- 
titled to  recover  if  you  find  this  condition 
existed  within  three  years  prior  to  the 
bringing  of  this  action."  "And  if  you  shall 
find  from  tbe  greater  weight  of  tbe  evidence 
that  the  defendant  negligently  and  care- 
lessly permitted  its  cars  to  run  off  of  the 
apur  track  and  knock  down  plaintiffs'  fence, 
then  the  plaintiffs  would  be  entitled  to  re- 
cover of  the  defendant  the  damage  to  the 
fence,  caused  by  reason  of  the  negligence 
of  the  defendant  in  throwing  its  cars  on 
the  fence,  if  you  find  that  it  was  negli- 
gence." "If  the  jury  shall  find  by  the  great- 
er weight  of  the  evidence  that  tbe  defend- 
ant operated  Its  engines  and  cars  over  the 
spur  in  a  reckless  and  careless  manner, 
and  because  of  the  proximity  of  tbe  de- 
fendant's tra<±  to  tbe  residence  of  the  plain- 
tiffs it  kept  tbe  plalntlfls  in  constant  dread 
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lind  fear;  and  yon  aholl  further  find  that 
because  of  thla  proximl^  of  defendanfa 
traek  to  pUUntUb'  hoose,  and  becaose  of 
the  BOot,  dnders,  and  smoke,  the  plaintllte' 
faouBe  was  rendered  less  valuable  as  a  resi- 
dence, and  made  the  house  nncomfortable 
and  disagreeable  to  its  occupants,  the  plain- 
tiffs— then  these  facts  and  circumstances 
If  proven  by  the  greater  weight  of  erldcnoe, 
would  make  the  acts  of  defendant  a  nui- 
sance." These  Instmctlons,  we  think,  are 
sustained  by  the  authorities  which  we  have 
cited  In  regard  to  the  ruling  upon  the  de- 
murrer. Tb^  fairly  present  to  the  Jury 
the  averments  contained  In  the  complaint, 
upon  whldk  there  was  testimony;  In  fact, 
there  was  no  contradictory  testimony  In 
respect  to  the  damage  sustained  by  plain- 
tiffis.  Several  of  defendant's  vrltnesses  cor^ 
roborated  tiie  plalnUtts'  evidence. 

HiM  honor  further  Instriuited  the  Jury: 
"Or  If  you  shall  find  from  the  evidence^ 
and  by  the  greater  weight  of  evidence, 
that  the  defendant  In  operating  its  engines 
and  cars  upon  the  spur  track  on  the 
lot  adjoining  the  plalntUfs*  lot,  and  In 
so  doing  you  find  that  Its  engines  onltted 
BwHx  smt^e,  dnders,  and  threw  out  such 
smoke  and  cinders  throng  the  windows  and 
doora  of  the  plaintiffs*  house,  and  Injured 
the  plaintiffs'  property,  his  hous^ld  and 
kitdien  furniture,  the  plalntUCs  woold  be 
entitled  to  recover  tot  damages  thus  sustain- 
ed." Defendant  Insists  that  In  this  instruo. 
Uon  bis  honor  eliminated  the  qneation  of 
negligence  and  permitted  the  plalntUTS  to 
recovn  damage  to  their  furniture  for  smoke, 
dnders,  etc.,  emitted  from  the  engines.  The 
charge  must  be  so  read  that  each  portion 
shall  be  construed  In  the  light  of  the  whole. 
While  it  Is  true  that  for  smoke,  dndm.  etc., 
knitted  by  engines  in  the  ordinary  opera- 
ticm  of  the  business  of  defoidant  no  ac- 
tion Uee,  yet  when,  as  In  this  appeal,  there 
is  evidence  tiiat  the  engines  were  used  upon 
a  Btmcture  and  under  conditions  which  the 
Jury  have  found  to  be  negligent,  It  would 
seem  that  the  damage  Inflicted  by  them  Is 
pr<^r  to  be  considered  by  the  Jury.  The 
instruction  Is  in  accordance  with  the  opinion 
in  the  case  of  Railroad  v.  Baptist  Church, 
supra.  The  testimony  In  regard  to  the 
damage  sustained  from  this  annoyance  was 
clear,  and,  taken  In  connection  with  all  the 
facts  in  the  case,  we  think  it  was  competent 
for  the  Jury  to  consider  It  In  fixing  the 
damage.  In  regard  to  the  measure  of  dam- 
ages, hiB  honor  instructed  the  Jury  that 
they  should  consider  all  the  circumstances, 
the  depredation  In  value  of  the  plaintiffs* 
home  as  a  dwelling  during  the  three  years 
next  preceding  the  bringing  of  the  action, 
the  Inctmvenience,  discomfiture,  and  unpleas- 


antnen  sustained.  The  tautrncUon  In  thla 
respect  la  fully  sustained  by  the  authorI> 
ties.  It  seems  to  have  been  drawn  with 
reference  to  the  language  of  Judge  Field 
In  the  Church  Case.  We  find  In  all  that  is 
said  In  that  case  authority  tot  the  ruling 
of  his  honor.  While  we  have  carefully 
uamlned  a  nmuber  of  cases  dted  In  de- 
tmdant's  brief,  we  have  found  no  other  so 
nearly  analogous  to  this  appeaL  While 
recognising  the  gHieral  principles  govern- 
ing the  liability  for  raltruds  to  actions 
for  nuisances,  It  Is  founded  upon  sound 
reason  and  itrindplea  ot  manifest  Justice. 

The  exc^lons  In  r^ard  to  the  admla- 
sirai  and  rejection  of  testimony  were  not 
pressed  In  this  court,  and  we  do  not  find 
in  them  any  reversible  error.  The  case  was 
tried  uiKm  the  tiieory  of  a  neglli^t  and 
unreasonable  use  of  the  powers  conferred 
upon  defendant  by  Its  charter,  imd,  as  we 
have  seen,  the  very  great  wieight  of  au- 
thority recognises  this  llmitotion  upon  the 
maxim  that  no  action  lies  tor  *^lng  a 
lawful  thing  In  a  lawful  way."  It  Is  dif- 
ficult to  conceive  bow  the  law  coold  he 
otiierwlse,  or  how  it  can  be  said  that  to 
do  any  ad^  howevor  lawful,  without  a  due 
regard  to  the  rights  of  otliers  to  be  af- 
fected thereto^.  Is  doing  soch  act  in  a 
"lawful  way."  While  large  powers  are  of 
necessity  granted  to  railway  companies  In 
the  construction  and.  operation  of  the  bus- 
iness in  which  they  are  engaged,  and  by 
which,  when  properly  restrained,  tike  public 
welfare  Is  promoted.  It  would  be  contrary 
to  fundamental  prlndptes  of  law  and  con- 
cepticms  of  natural  Justice  to  say  that  tbe 
L^slatore  will,  or  can,  confer  xxpoa  any 
person,  either  natural  or  corporate,  absolute 
and  uncontrolled  power  to  Injure  or  de- 
stroy the  prop^iy  of  tiie  dtizen  without 
making  compensation.  No  matter  bow  ex- 
tensive the  power  conferred,  it  must  not  be 
ffltoTcised  In  an  unreasonable  or  negligent 
way  so  as  to  Injure  others  in  their  enjc^- 
raent  of  their  proper^.  Within  tills  linil- 
taUon  the  principle  of  immunity  from  liabil- 
ity for  "doing  a  lawful  thing  in  a  lawful 
way"  is  sound  and  salutary.  Without  the 
limitation  it  confers  arbitrary  poweae  to  be 
exercised  In  an  arbitrary  manner. 

The  effect  of  the  Judgment  upon  the  de- 
murrer to  the  first  complaint,  as  an  eeto^ 
pel,  is  not  presented  by  any  pleadings.  The 
defendant  answered  the  amended  complaint, 
and  did  not  set  up  the  Judgment  npcm  the 
demurrer.  Tbe  request  to  amend  was  de- 
nied. Tbe  exception  to  his  honmr's  refusal 
to  hold  with  defendant  in  that  respect  can- 
not be  sustained. 

We  find,  upon  an  examination  of  the 
entire  record,  no  error. 
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THOMASOM  «t  nz.  r.  SEABOARD  AIB 
LINE  EX. 

<Stipniiit  Oonrt  of  Mortb  Guolina.  Aug.  Temit 

i9oa) 

L  BAILBOADe— Injcbies  fbou  Ofeution  — 

LlADIXITTBS   ON    CONSOLIDATION    OF  COM- 

FANIK9 — Rights  ot  Abuttino  Owneb. 

That  a  raiirottd  cocipanr  owning  a  short 
line  has  consolidated  with  other  companiu  to 
u  to  form  a  through  Unet  whereby  toe  line  of 
the  right  of  WB7  at  a  particolar  station  Is 
(rwtl7  increased,  to  the  increased  annoyance 
it  an  abutting  owner,  does  not  affoct  such 
owner's  rights  as  against  the  railroad. 
2.  Sake — Action— PLEADina. 

Where  a  complaint  alleges  that  a  railroad 
has  wantonly  and  nesligently  created  and  main- 
uined  on  its  premises  adjoining  plaintiff's  land 
a  aoisance.  consisting  of  the  use  of  certain 
«de  tracks  in  such  manner  as  to  cause  Injury 
to  the  plaintiff  from  the  noise,  smoke,  and  ribra- 
tion  incident  to  such  nse,  the  legal  effect  of  the 
allesations  la  that  the  use  of  the  tracks  for 
the  purposes  named  constitutes,  as  a  matter  of 
lav.  a  wanton  and  negligent  nnlsance. 
S.  Sake— Nuisance. 

The  use  by  a  railroad  company  of  side 
trackfi  on  its  right  of  way  for  its  i-^ular  traffic 
and  for  the  storing  of  engines  used  on  the 
branch  line,  in  a  reasonable  manner,  is  not  a 
nuisance  for  which  K  Is  liable  to  an  adjoining 
owner,  though  causing  annoyance  and  injury 
to  his  property  by  reason  of  the  noise,  amoke, 
rindeni,  and  vibration  incident  to  such  use. 

[Ed.  Note.— For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads.  $(  720-724;  TOL  S7,  Gent 
Dig.  Xnisance,  H  23,  24.] 

Appeal  from  Superior  Ootirt,  Nance  Coun- 
ty; B.  B.  Jonea,  Judgie. 

Action  hy  Henry  Tbomason  and  wife 
against  the  Seaboard  Air  Line  Railway. 
From  the  Judgment,  plaintiffs  appeal.  Af- 
firmed. 

Plaintiffs  alleged  that  they  were,  and  bad 
been  for  many  years,  the  owD<er8  of  a  lot, 
upon  wblcb  was  situate  a  dwelling  occupied 
by  them  as  a  residence,  in  the  town  of 
Henderson;  that  prior  to  1887  the  Raleigh 
ft  Gaston  Railroad,  being  about  96  miles  In 
length,  ran  near  to,  and  its  right  of  way  abut- 
ted upon,  plaintiffs*  lot;  that  in  1889  the 
Durham  &  Northern  Railroad  was  construct- 
ed, Henderson  being  one  of  its  termini ;  that 
the  original  corporations.  In  1901,  were 
merged  Into  and  with  other  roads  formed 
the  defendant  corporation;  that  by  such 
merger  a  great  through  line  of  railroad  was 
established,  more  than  1,000  miles  In  length, 
which  has  since  been  greatly  increased,  and 
the  traffic  has  been  such  as  to  greatly  Increase 
the  burdens  upon  lands  lying  along  Its  lines 
far  beyond  the  damages  paid  or  contemplat- 
ed In  the  creation  of  the  Raleigh  &  Gaston 
Railroad,  for  which  no  compensation  has 
been  made;  that  since  plaintiffs'  purcha^ 
of  said  lot  the  defendant  and  its  predecessor, 
the  Kslelgh  &  Qoston  Railroad  Company, 
have  wantonly  and  negligently  created  and 
maintained  and  i:teruiltted  on  their  premises, 
adjoining  and  contiguous  to  plaintiffs'  land, 
such  nuisances  as  to  greatly  endamage  plain- 
tiffs tn  their  comfort,  persons,  and  property, 
by  rendering  their  aald  dwelling  bouse  and 


premises  unfit  and  dangerous  for  occnpancy 
as  a  place  of  residence,  and  Intoropt  their 
quiet  and  peaceable  occupation  thereof,  which 
said  nolsancea  consist  In  the  use  of  certain 
aide  track  or  tracks  immediately  In  rear  of 
plalntUfB*  said  premises  and  within  a  few  feet 
tiiereof  as  a  bostlery  for  storing,  standing, 
and  keeping  the  locomotlvea  of  the  Durham 
ft  Northern  DIrlslon  of  the  defendant's  rail- 
ways, when  not  In  use,  the  yard  engine  of 
the  defendant  at  Henderson  and  such  other 
engines  of  the  defendant  as  may  for  any 
cause  be  in  Hendnson,  and  not  In  immediate 
use  (Henderson  being  a  terminal  of  said  Dur- 
ham &  Northern  Division).  Here  But:h  looo- 
motivea  were  at  night  and  on  Sundays 
and  at  otiier  times  wtHen  not  In  actual  serv- 
ice-, and  cleaned,  flred,  steamed,  and  ki^t  In 
order,  without  any  roundhouse  or  other  struc- 
ture Inclosing  or  covering  the  same,  and  with- 
out chlnmeys  or  smokestacks  of  sufficient 
height  to  carry  the  smoke,  steam,  dust,  cin- 
ders, and  odors  above  the  surrounding  prop- 
erty. From  tbe  engines  so  placed,  tended, 
and  handled  thei^  were  dally  and  many  times 
.during  tbe  day  and  night  the  noise  of  escap- 
ing steam,  the  ringing  of  bells,  and  the  blow- 
ing of  whistles.  In  summer,  when  the  doors 
and  windows  of  plaintiffs*  said  dwelling  bouse 
were  opten  for  light  and  air,  smoke  and  cin- 
ders, ashes  and  dust,  were  discharged  and 
blown  from  such  locomotives  In  and  through 
the  doors  and  windows,  settling  upon  the 
occupants  of  the  bouse  and  upon  tbe  furniture 
and  furnishings,  and  soiling  clothes,  bedding, 
curtains,  and  other  articles  therein,  and  ac- 
companied by  ft>ul  and  offensive  odors,  which 
tainted  and  corrupted  tbe  atmosphere  and 
rendered  the  dwelling  house  and  premises 
of  plaintiffs  unfit  for  habitation,  whereby 
plaintiffs  were  greatly  annoyed,  Inconveni- 
enced, discomforted,  and  damaged,  both  in 
their  persons  and  their  property.  Further, 
the  defendant,  as  plaintiffs  ai^  advised  and 
believe,  without  authority  In  their  charter 
to  engage  in  such  business,  held  a  lot  of  land 
in  excess  of  Its  right  of  way,  adjoining  plain- 
tiffs on  the  northeast,  and  let  thie  same  as 
a  coal  and  wood  yard,  and  suffered  the  lessee 
or  occupant  thereof  to  set  up  thereon,  and  to 
maintain  and  operate,  a  steam  bollter  with- 
out spark  arrester,  engine,  and  circular  saw, 
near  the  line  of  plaintiffs'  lot,  near  their 
front  door,  and  within  30  or  40  feet  of  their 
sleeping  room,  and  plaintiffs  n'<ere  greatly  and 
continuously  annoyed  and  disturbed  by  tbe 
noise  therefrom,  and  their  fences,  outhouses, 
and  dwelling  were  greatly  In  danger  from 
fire. 

To  the  foregoing  cause  or  causes  of  action 
the  defendant  demurred  ore  tenus.  The  de- 
murrer sets  forth:  "(1)  The  defendant  de- 
murs to  BO  much  of  the  plaintiffs'  complaint 
as  alleges  'from  smoke,  noise,  odors,  and  vi- 
brations resulting  from  the  operations  of  the 
defendant's  railroad,'  because  such  allegation 
does  not  state  a  cause  of  action,  inasmuch 
as  the  Seaboard  Air  Line  Railway  Is  author- 
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Ized  by  law  to  operate  a  steam  railroad,  and 
the  smoke,  noise,  odors,  and  vibratlona  oom- 
plalQ^ed  of  are  the  results  of  the  proper  opera- 
tion of  aoch  road,  and  the  damage  therefrom 
Is  damnum  absque  injuria.  (2)  The  defend- 
ant demurs  to  so  much  of  the  plalntlfb'  com- 
plaint as  alleges  damage  from  fright  or  ner- 
vous trouble  resulting  therfefrom,  for  failure 
to  state  a  cause  of  action,  because  fright, 
unaccompanied  by  physical  injury,  is  not  an 
element  of  damage.  (3)  The  d^endant  de- 
murs to  so  much  of  the  plaintiffs'  complaint 
as  alteges  Injury  from  the  operation  of  a 
steam  boiler  and  engine  and  circular  saw 
on  the  defendant's  property  adjoining  the 
plaintiffs'  lot,  for  failure  to  state  a  cause 
of  action,  because,  as  Is  alleged,  the  said 
lot  was  Veased  for  the  purpose  of  establish- 
In?  thereon  a  coal  and  wood  yard,  which 
is  .  lawful  business  when  properly  operated, 
and  the  defendant  Is  not  liable  for  any 
damage  resulting  from  a  nuisance  created 
by  the  tenant  in  the  operation  thereof.  (4) 
The  defendant  demurs  to  so  much  of  the 
plaintlfTs'  complaint  as  alleges  damage  by  the 
construction  of  side  tracks  Into  and  for  the 
benefit  of  said  coal  and  wood  yard,  for  failure 
to  state  a  cause  of  action,  because  the  Sea- 
board Air  Line  Railway  Is  authorized  by 
law  to  engage  In  the  business  of  a  common 
carrier,  and  in  order  to  properly  carry  on 
said  business  It  la  Ita  duty  to  construct  side 
tracks  for  the  accommodation  of  the  author- 
ized enterprise  constructed  and  operated 
along  Its  right  of  way,  and  It  is  not  liable 
for  damage  resulting  from  the  lawful  per- 
formance of  such  duty."  The  defendant  de- 
murs to  the  sixth  allegation  of  said  com- 
plaint, because  the  sam^  falls  to  state  a 
cause  of  action. 

Ills  honor  sustained  the  demurrer,  render- 
ing Judgment  as  follows:  "After  due  con- 
fiidcration,  It  Is  ordered  and  adjudged  that 
the  first,  BO  far  as  it  applies  to  the  main 
line,  and  second,  third,  and  fifth  causes  of 
demurrer  be,  and  the  same  are,  hereby  sus- 
tained. Judgment  accordingly."  Plaintiffs 
excepted  and  appealied. 

H.  M.  Shaw  and  T.  M.  Plttman,  f6r  appel- 
lants. Day  &  Bel],  Murray  Allen,  and  J.  H. 
Brldgers,  for  appellee. 

CONNOR,  J.  (after  stating  the  case).  Be- 
fore proce'edlng  to  discuss  the  principal  ques- 
tion presented  upon  plaintiffs'  appeal.  It  will 
be  well  to  notice  the  suggestion  made  In  the 
complaint  that  defendant's  right  to  use  Its 
right  of  way  Is  limited  by  conditions  teilst- 
Ing  at  the  time  of  the  organization  of  the 
Raleigh  &  Gaston  Railroad  Company  and 
the  length  of  its  track  when  completed. 
Whatever  may  be  the  extent  of  the  rights  ac- 
quired by  the  corporation  against  the  owners 
of  the  land  condemned,  when  a  new  corpora- 
tion is  formed  by  consolidation  and  mer^r 
with  other  corporations,  pursuant  to  author . 
Ity  conferred  by  the  Legislature,  we  cannot 
perceive  how  the  plalntiffB,  whose  land,  so 


far  as  appears,  was  never  condemned  and  do 
right  of  way  acquired  over  It,  can  complain 
of  the  enlargement  of  the  business  of  the 
company.  The  right  of  defendant  to  operate 
a  railway,  carrying  on  thte  business  of  a  com- 
mon carrier,  with  all  of  Its  incidental  powers 
and  duties,  Is  derived  from  the  statute  au- 
thorizing the  consolidation  and  the  merger 
effected  pursuant  thereto.  Prlv.  Laws  1901. 
p.  463,  c.  168;  Sptencer  v.  Railroad,  137  N. 
C.  107,  49  S.  E.  96,  1  L.  B.  A.  (N.  S.)  604. 
Defendant  succeeded  to  the  rights  of  the 
Raleigh  &  Gaston  Railroad  Company,  and 
took  them  unimpaired.  Dargan  v.  Railroad, 
lis  N.  C.  603,  18  8.  E.  653-  It  would  seem 
that,  upon  the  reason  of  the  thing  and  from 
the  nature  of  and  thte  purpose  for  which  the 
powers  are  granted,  when  the  com[)aay  ac- 
quired the  right  of  way,  In  the  absence  of 
any  restrictionB  either  In  the  charter  or  the 
grant,  if  one  was  made,  it  became  Invested 
with  the  power  to  use  It,  not  only  to  the  ex- 
tent oeoesaary  to  meet  the  then  present  de- 
mands, but  such  further  demands  as  arose 
from  the  Increase  of  Its  business  and  the 
proper  discharge  of  Its  duly  to  the  public. 
Any  other  construction  of  its  charter,  In  this 
respect,  would  defeat  the  very  purpose  for 
which  It  was  created — the  growth  and  devel- 
opment of  the  resources  of  the  country 
through  which  It  was  constructed.  It  would 
seriously  Interfet^  with  railroads  In  the  dis- 
charge of  their  duly  to  the  public.  In  a  coun- 
try the  population  and  business  of  which  are 
rapidly  Increasing,  if,  because  to  meet  and 
encourage  these  conditions,  they  doubled  their 
tracks,  erected  larger  depots,  made  con- 
nections with  branch  tines,  eta,  new  rights 
of  action  accrued  against  them  In  regard 
to  the  use  of  their  right  of  way.  It  Is  Im- 
material, for  the  purpose  of  deciding  this 
appeal,  that  the  Raleigh  &  Gaston  Railroad, 
originally  only  96  miles  in  length,  has  bo- 
come  a  part  of  a  great  trunk  line  of  1.000 
miles,  with  branch  lines  connecting  at  Hen- 
derson and  other  points.  It  may,  If  neces- 
sary  to  meet  the  demands  of  Its  enlarged 
growth,  cover  Its  right  of  way  with  tracks, 
and.  In  the  absence  of  n^llgence,  operate 
trains  upon  them,  without  incurring,  in  tiiat 
resp^t,  additional  liability  either  to  the  own- 
er of  the  land  condemned  or  others.  We 
therefore  attach  no  w^ght  to  the  fact  that 
the  Raleigh  &  Gaston  Railroad  Company  has 
become  a  part  of  the  diefendanfs  system  of 
roads,  or  that  the  Durham  &  Northern  has 
formed  a  physical  connection  with  it  as  a 
part  thereof. 

Plaintiffs  say  that  his  honor  was  In  error 
In  sustaining  the  demurrer,  because  they 
have  alPeged  that  the  nuisances  complained 
of  were  wantonly  and  negligently  created 
and  maintained.  As  we  have  seen  In  the 
discussion  of  defendant's  appeal.  If  this  Is 
true,  tUe  defendant  cannot  maintain  the  po- 
sition that  It  is  "doing  a  lawful  tiling  in  a 
lawful  way" ;  for  it  can  never  be  lawful  to 
use  or  exercise  any  power  or  rl|^t  In  a  wan- 
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toD  and  netrllgent  wot,  and  for  any  damage 
inflicted  thereby  a  right  of  action  accruee  to 
the  Injured  party.  It  bectHnee,  therefore, 
necessary  to  ascertain  whether  the  conduct 
complained  of  la  so  characterised  by  plaln- 
tiflTs.  It  is  nndonbtedly  true  that  plaintiffs 
allege  tbat  defendant  has  "wantonly  and  neg- 
ligently created,  maintained,  and  permitted 
on  their  premises,  adjoining  and  contlguons 
to  plaintifTa'  said  land,  such  nuisances,"  etc. 
If  the  allegation  had  ended  there,  It  Is  clear 
tbat  the  defendant  could  hare  successfully  in- 
terposed a  demurrer,  or  at  least  demanded  that 
tbe  plaintiffs  specify  the  matters  and  things 
which  they  claimed  constituted  a  nuisance. 
A  complaint  wbl<^  alleges  n^llgence  In  a 
general  way,  without  setting  forth  with 
some  reasonable  degree  of  particularity  the 
things  done  or  omitted  to  be  done,  by  which 
the  court  can  see  that  tiiere  has  been  a 
breach  of  duty,  Is  defective  and  opten  to  de- 
murrer. Haglns  T.  Railroad,  106  N.  C.  537, 
11  S.  B.  590 ;  Mizsell  v.  Ruffln,  118  K.  C.  69, 
28  8.  EL  927.  The  learned  counsel  well  knew 
this  elementary  rule  of  pleading,  and  bta 
therefore,  after  making  the  general  aver- 
ment, proceeds  to  aay,  "which  said  nuisances 
consist  in  ttie  use  of  certain  side  tracks,"  etc. 
It  win  be  observed  that  It  is  not  allied  that 
the  said  aide  tracks  were  negligently  con- 
structed or  used.  The  evident  purpose  of  tUe 
plalntlfb  was  to  all^e  that,  by  using  said 
side  tracks  In  the  manner  and  for  the  pur- 
poses set  forth,  the  defendant  wantonly  and 
n^llgently  created  and  maintained  a  nui- 
sance. Thla  theory  runs  through  the  com- 
plaint in  the  statement  of  the  cause  of  action 
to  which  his  honor  sustained  ttie  demurrer. 
It  la  manifMt  that.  In  stating  their  cause  of 
action  in  respect  to  tb*e  use  of  the  coal  yard, 
the  construction  and  use  of  the  spur  track, 
trestle,  etc.,  a  different  theory  Is  advanced. 
Th^  allege  "that,  without  authority  In  tbe 
charter  to  Engage  In  such  business,  defend- 
ant held  a  lot  In  excess  of  its  right  of  way, 
etc,  and  let  the  same  as  a  coal  and  wood 
yard.  They  next  allege  that  upon  said  tot 
defendant  n^llgently  maintained  a  trestle; 
that  upon  two  occasions  coal  cars  were  negli- 
gently forced  over  the  end  of  said  trestle; 
tbat  they  weHe  negligently  iwnuitted  to  re- 
main In  Bueh  position;  that  on  another  oc- 
casion the  fast  mall  train  negligently  ran 
Into  said  spur  track  and  collided  with  loco- 
motives. It  will  be  noted  that,  In  respect 
to  each  and  every  act  specified  as  constituting 
the  nuisance  connected  with  the  erection  and 
ose  of  the  spur  track,  negllgoice  Is  spedflcally 
alleged.  We  are  brought  to  the  conclusion 
tbat,  by  a  proper  construction  of  tbe  com- 
plaint in  respect  to  tbe  first  cause  of  action, 
the  plaintiffs  have  alleged  and  Intended  to 
allege  that,  by  using  the  side  tracks  In  the 
manner  and  for  the  purposes  set  forth,  the 
defendant  wantonly  and  negligently  created 
and  maintained  a  nuisance,  or,  to  express 
the  thought  in  different  form,  that  the  use 
of  tradn      tbe  purpose  aet  out  constltntes 


as  a  matter  of  law  a  wanton  and  negligent 
nuisance.  While  pleadings  are  to  h<e  con- 
strued  liberally,  they  are  to  be  so  construed 
as  to  give  tbe  defendant  an  opportunity  to 
know  the  grounds  upon  which  it  Is  charged 
with  liability.  Tbe  caSes  bearing  upon  the 
subject  are  collected  In  Clark's  Code,  p.  104, 
I  2SS. 

Considered  from  this  point  of  view,  the  ap- 
peal presents  a  question  the  solution  of  which 
is  of  great  Importance  to  tbe  citizens  and 
railroads  of  tbis  state.  It  is  not  of  first  Im- 
pression, having  been  frequently  discussed 
and  decided  In  other  Jurisdictions.  Chief 
Justice  Beasley,  In  Besieman  v.  Railroad,  50 
N.  J.  Law,  235,  13  AtX.  104,  says:  "If  a 
railroad,  by  the  necessary  concomitants  of  Its 
ose,  is  an  actionable  nuisance  with  respect 
to  plaintiffs'  property,  so  It  must  be  as  to  all 
property  in  Its  vicinity.  It  Is  not  only  those 
who  are  greatly  damnified  by  the  Illegal  act  of 
another  to  whom  the  law  glvra  redress,  but 
Its  vindication  extends  to  every  person  who 
Is  damnified  at  all.  *  •  *  The  noises  and 
other  disturbances  necteesarily  attendant  on 
the  operation  of  these  vast  Instruments  of 
commerce  are  wide-spreading,  impairing  in  a 
sensible  degree  some  of  the  usual  conditions 
upon  which  depend  the  enjoyment  of  property 
in  their  neighborhood;  and  consequently.  If 
these  companies  ar«  to  be  regarded  purely  as 
private  corporations.  It  Inevitably  results  that 
th^  must  be  responsible  to  each  person  whose 
possessions  are  thus  molested."  H«  proceeds 
to  show  that  if  such  actions  may  be  main- 
tained, It  would  be  impracticable  to  operate 
railroads.  In  the  case  of  B.  &  P.  R.  R.  v. 
Baptist  Church,  108  U.  S.  317,  2  Sup.  Ct  719, 
27  li.  Ed.  739.  upon  the  authority  of  which 
we  held  defendant  liable  on  its  appeal.  Field, 
J.,  drawing  the  distinction,  says:  "ITndoubt- 
edly  a  railway  over  tbe  public  highways 
•  •  •  may  be  authorized,  ♦  •  •  and 
if,  when  used  with  reasonable  care,  It  pro- 
duces only  that  incidental  Inconvenience 
which  unavoidably  follows  the  additional  oc- 
cupation of  the  streets  by  Its  cars,  with 
tbe  noises  and  disturbances  necessarily  at- 
tending their  use,  no  one  can  complain  tbat 
he  is  Incommoded.  Whatever  consequential 
annoyance  may  necessarily  follow  from  th^ 
running  of  cars  on  the  road  with  reasonable 
care  Is  damnum  absque  Injuria.  The  private 
Inconvenience,  in  such  case,  must  tre  suffered 
for  the  public  accommodation."  The  prin- 
ciple is  well  stated  by  Pollock  in  bis  work  on 
Torts  (page  128):  "A  person  dwelling  near  a 
railway  constructed  under  the  authority  of 
Parliament  for  the  purpose  of  being  worked 
by  locomotive  engines  cannot  complain  of  the 
noise  and  vibration  caused  by  trains  passing 
and  repassing  in  the  ordinary  course  of  traffic, 
however  unpleasant  he  may  find  It;  nor  of 
damage  caused  by  the  escape  of  ^arks  from 
the  engines,  if  the  company  has  used  due 
caution  to  prevent  such  escape  as  far  as  prac- 
ticable. *  *  *  If  an  authorised  railway 
comes  near  my  houoe,  and  distorbe  me  by 
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the  noise  and  Tibratlon  of  the  trabu,  It  may 
be  a  liardstalp  to  me;  bat  It  Is  no  wrong. 
For  the  railway  was  authorized  and  made  la 
order  that  trains  might  be  run  upon  It,  and 
without  noise  and  vibration  trains  cannot  be 
run  at  all."  The  principle  Is  Illustrated  by 
the  maxim  that  "no  action  can  be  maintained 
for  loss  or  Inconvenience  of  an  authorized 
tbtng  done  In  an  authorized  way." 

The  question  InTOlved  In  this  appeal  Is 
very  clearly  stated  and  discussed  In  Atchl- 
8on  &  B.  Railroad  v.  Armstrong  (Kan.)  80 
Fac;  878,  and  the  conclusion  reached  "that, 
the  company  having  been  specifically  authori- 
zed to  make  the  alleged  Improvement  in  its 
roadbed.  In  the  absence  of  any  charge  that 
it  was  unnecessary  or  nnsldllfully  done  or 
made  nt  a  place  not  authorised,  It  Is  not  li- 
able for  damages  as  for  the  maintenance  of 
a  nolsance."  The  court  thos  states  the  rea- 
son upon  which  the  law  Is  founded:  "The 
damages  alleged  to  have  been  sustained  in 
this  case  are  purely  incidental,  and  arise 
from  a  proper  operation  of  the  defendant's 
locomotive  engines.  Railroad  companies  are 
pnbllc  corporations,  organized  and  maintain- 
ed for  public  purjKMes.  Railroads  cannot  be 
operated  wltlwut  causing  more  or  less  In- 
convenience to  the  public,  and  discomfiture 
and  possible  damage  to  persons  living  adja- 
cent to  their  lines.  All  such  Inconv^lences 
and  Incidental  damages  most  be  endured  by 
the  Individual  fOr  the  public  good."  In  Gar- 
roll  v.  Wisconsin  Gent  R.  R.,  40  Minn.  168, 
41  N.  W.  661,  the  same  conclusion  Is  reached; 
the  court  saying:  "Railroads  are  a  public 
necessity.  They  are  always  constructed  un- 
der authority  of  law.  They  bring  to  the  pub- 
lic great  benefits.  Operating  them  In  the 
most  skillful  and  careful  manner  causes  to 
the  puUIc  necessary  incidental  Inconvenien* 
ces,  such  as  noise,  smoke,  cinders,  vibrations 
-of  the  ground,  interference  with  travel  at 
the  crossings  of  roads,  streets,  and  the  like.' 
One  pei-Bon  may  suffer  more  from  these  than 
another.  *  •  •  Bat  the  difference  Is  on- 
ly in  d^ree  and  not  In  kind.  *  *  *  If 
each  person  had  a  right  of  action  because  of 
such  inconveniences,  It  would  go  far  to  ren- 
der the  operating  of  railroads  practically  Im- 
IHttslble."  Parrot  t.  dn.,  H.  &  D.  B.  B.,  10 
Ohio  St.  627.  The  Question  underweut  a 
thorough  Investigation  In  fisher  t.  Railroad, 
102  Va.  363.  46  S.  EL  381,  and  the  conclusion 
reached,  with  the  authorities  upon  which  It 
Is  slistalned,  are  cited  and  discussed  by 
Keith,  P.  In  Jones  v.  Railroad  Go.,  161  Pa. 
30  (47),  25  Atl.  134,  17  K  B.  A.  758,  31  Ani' 
St.  Rep.  722,  Winiams,  J.,  says :  "The  busi- 
ness authorized  by  the  charter  of  a  railroad 
corporation  is  the  carriage  of  persons  and 
goods.  Tile  work  of  construction  Is  provided 
for  as  an  Indl^ensable  preliminary,  •  •  * 
but  In  the  operation  of  Its  road  a  company 
is  liable  only  for  negligence  or  maUce. 
Smoke,  dust,  and  noise  are  the  usual,  and,  in 
the  present  state  of  knowledge  on  the  sub- 
ject, the  necessary,  consequence  of  the  use  of 


steam  and  the  movement  of  trains,  Just  as 
noise  and  dust  are  the  consequences  of  the 
movement  of  drays  and  carts  over  an  ordi- 
nary highway.  The  resulting  Inconvenience 
and  discomfort  are.  In  both  cases,  damnum 
absque  Injuria."  Bomer  v.  3t.  Paul  City  By. 
Co,  75  Minn.  211.  77  N.  W.  825,  74  Am.  St. 
Bep.  455.  In  Bates  v.  Holbrook,  171  N.  Y. 
460.  64  N.  E.  181,  Bartlett,  J.,  says:  "Dam- 
ages which  are  Inflicted  iqmn  abutting  prop- 
erty owners  in  the  performance  of  public 
works,  reasonably  and  properly  conducted, 
are  regarded  as  damnum  absque  Injuria. 
This  exemption  rests  upon  the  necessity  of 
the  situation  and  commends  Itself  to  all  rea- 
sonable minds."  For  an  able  and  exhaus- 
tive discussion  of  the  question  see  Austin  v. 
Augusta  Term.  Go.,  108  6a.  671,  84  S.  E.  852, 
47  L.  B.  A.  IK;  Transportation  Co.  t.  Chi- 
cago, 99  U.  S.  635,  25  L.  Bd.  836.  To  the 
same  conclusion  the  authors  of  the  text-books 
have  arrived.  Baldvin,  Am.  B.  B.  Law,  28. 
Judge  Elliott  uys:  "A  railroad  company,  au- 
thorized by  the  legislature  to  constmct  and 
operate  a  road  for  the  pobllc  use.  Is  thereby 
relieved  from  many  of  the  consequaiceB  atr 
tending  the  construction  and  operation  of  a 
road  by  an  individual  without  such  authority, 
and  It  may,  perhaps,  be  stated  as  a  general 
rule  that,  so  long  as  It  keeps  within  the  scope 
of  the  powers  and  authority  granted,  a  rail- 
road company  Is  not  liable  either  dviUy 
or  criminally,  for  a  nuisance,  which  Is  the 
necessary  result  of  the  constmctltm  and  op- 
eration of  its  road  in  accordance  with  its 
charter."  Blllott  on  Ballroads,  I  718;  21 
Am.  &  Eng.  Bnc.  737;  Ballway  Co,  v.  Tru- 
man, L.  B.  11  App.  Gases  (1886)  49;  Adams 
V,  Railroad.  110  M.  C.  325,  14  8.  E.  857. 

While  not  dlrectiy  In  point  the  prindple 
upon  which  defendant  claims  immunity  from 
liability  is  recognized  by  this  court  in  sever- 
al cases.  In  Morgan  v.  Railroad,  98  N.  OL 
247,  8  fi.  E.  606,  the  action  was  for  frighten- 
ing plalnUfTs  horse.  Merrimon,  J.,  said: 
"The  defendant  certainly  had  the  right  on 
its  roadway  to  move  Its  locomotives,  with  or 
without  cars  attadied  to  them,  In  the  orderly 
course  of  snch  work,  to  and  fro  In  making  up 
Its  trains,  etc.  The  noises  ordinarily— natu- 
rally— Incldrait  to  this  work,  when  done, 
when  It  may  be  lawfully  done,  do  not  con- 
stitute negligence  or  nuisance.  «  •  • 
Harm  thus  sustained  is  damnum  absque  In- 
juria." Harrell  v.  Railroad,  110  N.  a  216, 
14  S.  E.  687.  In  Sawyer  v.  Davis.  136  Mass. 
230,  49  Am.  Bep.  27,  the  same  principle  is 
announced.  It  will  be  observed  that  plaln- 
tllfs  do  not  allege  that  defendant  has  exceed- 
ed Its  right  of  way.  The  complaint  Is  that 
It  has  used  Its  side  track  as  a  hostiery  for 
the  engines  of  the  Durham  &  Northern  Divi- 
sion of  defendant  We  may  take  notice  of 
tiie  fact  that  the  Durham  &  Nortbera  Is  a 
short  branch  line,  and  but  few  oiglnes  can 
be  used  on  It  We  cannot  see  that  the  use 
by  defendant  of  Its  side  tracks  for  the  pur- 
pose stated  is  unreasonable.  It  Is  said  Ibcy 
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are  kept  tbere  at  night  and  on  Sundays, 
and  cleaned,  fired,  and  steamed,  without  any 
roundLouse  inclosing  or  covering  the  same. 
We  cannot  see  anything  nnreasonable  or  neg- 
ligent In  so  nfling  and  handling  the  engines. 
There  is  no  suggestion  that  by  carelessness, 
or  want  of  due  care  and  caution,  any  other 
or  different  noises  are  made  than  Is  usual 
or  necessary  in  caring  (or  the  engines  and 
pr^rlng  them  for  use.  It  is  eald  that  no 
Bmolcestack  Is  provided  of  sufficient  size  to 
carry  off  the  smoke,  dust,  etc.,  above  the  sur- 
rounding  property.  There  is  no  suggestion 
that  the  smokestacks  attached  to  the  engines 
are  not  such  as  are  generally  In  use.  It 
would  hardly  be  Insisted  that  a  railroad  com- 
pany Is  required  to  erect  and  maintain  a 
roundhouse  at  every  station  where  a  short 
branch  or  feeder  makes  connection  with  It. 
There  Is  no  allegation  that  it  Is  usual  to  do 
so.  We  are  not  able  to  say,  as  a  matter  of 
law.  that  defendant  should  have  a  round* 
house  or  smokestack  sufficient  to  carry  the 
bmoke  beyond  tlie  adjoining  property.  It 
may  be  that  if,  to  protect  plaintiffs'  prop- 
erty from  dust,  smoke,  and  cinders,  a  way 
was  provided  to  cast  them  upon  the  premlsei^ 
of  others,  not  so  near  the  track,  a  liability 
to  them  would  be  Incurred.  Plaintiffs  say 
that  from  the  engines  so  placed,  tended,  and 
bandied  they  were  annoyed  by  the  ringing  of 
tiells,  blowing  of  whistles,  smoke,  cinders,  etc. 
These  are  all,  as  we  know  from  observation 
and  experience,  the  usual,  ordinary,  and  to  a 
<*rtalii  extent  necessary,  concomitants  of  us- 
ing and  operating  locomotive  engines.  To 
subject  the  company  to  actions  for  damages 
for  them  would  be  to  practically  render  them 
useless.  While  the  law  will  afford  a  remedy 
for  damage  sustained  by  the  negligent  or  un- 
reasonable use  of  these  powerful  agencies  of 
industrial  life  and  progress,  to  Impose  un- 
rpaflonable  restrictions  would  be  unwise.  In 
this  day,  when  almost  unlimited  legislative 
fontrol  over  these  public  agencies  Is  being 
asserted  and  sustained  by  the  courts,  by  the 
requirement  of  larger  facilities  and  greater 
security  for  travel  and  transportation  by- 
donble  tracks,  union  depots,  block  systems, 
and  many  other  modem  devices,  it  would 
KriouBly  interfere  with  such  control  to  put 
new  and  nnreasonable  restrictions  upon  their 
mode  of  operation.  Again,  this  and  all  other 
courts  have  Imposed  upon  railroads  very 
stringent  rules  requiring  them  to  give  warn- 
ing of  the  movement  of  their  engines  by  ring- 
log  bells,  aooDdlng  whistles,  etc.  Failure  in 
this  respect,  followed  by  Injury  to  penmu 
npon  the  track,  results  In  large  verdlctB  tor 
damages.  The  law  must  be  reasonable  and 
just  It  would  neither  if,  for  meeting  Its 
demands  oa  the  one  band,  It  subjected  the 
corporation  to  actions  for  nuisances  on  fbe 
other.  The  slightest  reflection  will  show  tiie 
vlsdiHn  of  the  law  In  ttals  respect. 

We  taave  treated  the  plaintiffs'  complaint 
as  In  an  acUw  for  a  nnlsance.  and  not  tor 
ctmipensation  demanded  by  reason  of  a 
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constructive  "taking"  of  his  property.  Wo 
would  not  be  understood  as  abating  in  any 
degree  the  fundamental  principle  of  law  that, 
no  matter  how  urgent  the  demands  of  the 
public  may  be  or  how  necessary  to  the  prog- 
ress of  Its  country,  no  man's  property  may 
be  taken  without  compensation.  In  those 
cases  wherein  the  right  Is  asserted  to  flood 
lands,  or  otherwise  appropriate  or  subject 
them  to  an  additional  burden,  the  question  of 
negligence  Is  not  Involved.  Courts  uniformly 
hold  that  where  the  action  Is  for  damages, 
by  way  of  compensation  which,  when  paid, 
secures  an  easement,  the  owner  of  the  prop- 
erty Is  entitled  to  recover.  In  Staton  v.  Rail- 
road, 111  N.  C.  278,  16  a  B.  181,  17  L.  R.  A. 
838,  the  Injury  for  which  compensation  was 
sought  was,  as  said  by  Shepherd,  C.  J.,  equiv- 
alent to  a  "taking"  and  an  appropriation ; 
hence  the  question  of  negligence  was  not  pre- 
sented. This  theory  was  adopted  in  Ridley 
T.  Railroad,  118  N.  G.  996,  24  8.  B.  730,  82  L. 
R.  A.  708,  and  Parker  v.  Railroad.  119  X.  C. 
677,  25  S.  E.  722.  Douglas,  J.,  In  Beach  v. 
Railroad,  120  N.  C.  498,  26  S.  E.  703.  Lassiter 
V.  Railroad,  128  N.  C.  B09.  36  S.  E.  48.  and 
Geer  v.  Water  Co.,  127  N.  C,  849,  87  S.  E.  474, 
says  that  In  such  cases  permanent  damages 
should  he  assessed,  and,  when  paid,  the  de- 
fendant acquires  an  easement  to  so  use  the 
lands.  This  must  In  the  nature  of  the  case 
be  so.  There  Is  no  statutoiy  mode  prescribed 
for  a  railroad  to  acquire  an  easement  by  con- 
demnation to  flow  water  over  adjoining 
lands.  The  necessity  to  do  so,  to  protect  and 
render  safe  Its  roadbed.  Is  apparent;  hence 
the  courts  will  not  enjoin  the  company.  Rail- 
way Co.  V.  Mining  Co.,  112  N.  C.  661,  17  S.  EL 
77;  Merrick  v.  Railroad,  118  N.  a  1082,  24 
S.  B.  667.  As  said  by  Judge  Douglas,  the  de- 
fendant cannot,  by  law,  acquire  a  right  to 
continue  a  legal  trespass,  by  paying  dam- 
ages; hence  the  law  permits  the  acquisition 
of  the  easement.  In  such  cases,  by  the  pay- 
ment of  permanent  damages,  the  judgment 
having  that  effect  Brown  v.  Power  Co..  140 
N.  G.  333,  52  S.  E.  954.  It  Is  manifest  that 
no  easement  can  be  acquired  to  emit  smoke, 
cinders,  make  noises,  causing  TlbratlonB,  etc. 
Beasley,  G.  J.,  says:  "The  laws,  In  provid- 
ing for  the  acquisition  and  condemnation  of 
lands,  authorize  the  taking  of  such  lands  only 
as  are  requisite  for  the  necessary  structures 
of  the  road  and  the  accommodation  of  its 
bnslness,  and  require  the  payment  of  dam- 
ages only  to  that  class  of  landowners.  These 
corporations  are  not  permitted  to  sequester 
any  other  property,  nor  to  compensate  for 
othw  damages.  The  central  Idea  of  the  sys- 
tem la  that  for  inddenlal  damages  these  com- 
panies are  not  responsible."  When  It  Is  said 
that  in  contemplation  of  the  law  there  Is  no 
wrong  without  a  remedy.  It  must  be  noted 
that  the  term  '*wrong"  has  a  legal  significa- 
tion distinct  from  "damage,"  and  Is  synon- 
ymous with  "Injuria,"  slgnl^Ing  a  legal  in- 
jury; hence  the  maxim  "damnum  absque  In- 
juria,'* vbldi  "Is  used  to  designate  damage 
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wblch  Is  not  occasioned  by  anytblng  which 
the  law  esteems  an  Injuir,"   Am.  ft  Eng. 

Enc.  694. 

The  same  ai^nment  which  Is  made  to  sus- 
tain this  action  may,  with  equal  force,  be 
made  in  every  case  wherein  this  maxim  is  in- 
voked. It  Is  an  Illustration  of  the  truth  that 
the  law  Is  not  a  system  of  logical  or  of  eth- 
ical perfection,  but  a  practical  science,  and 
that  almost  all  of  Its  general  principles,  how- 
ever wide  their  application  may  seem  to  be. 
have  on  all  aides  their  reasonable  limita- 
tions. The  value  of  property  la  constantly 
being  affected  l>y  the  conduct  of  adjoining 
owners.  Changes  In  the  value  of  properly  In 
towns  and  cities  are  constantly  being  made 
by  the  demands  of  trade,  manufacturing, 
channels  of  travel,  and  many  other  causes. 
So  long  as  they  are  done  within  legal  rights 
and  without  negligence,  there  Is  "damage," 
but  no  injury,  therefore  no  action.  Of  course, 
If  the  business  engaged  In  Is  per  se  wrong- 
ful, hurtful  to  health,  or  otherwise  destruc- 
tive of  legal  rights,  another  maxim  of  the 
law,  "Sic  utere  tno  ut  allenum  uoh  Isedaa" 
applies.  Without  further  pursuing  the  inter- 
esting question  involved,  we  find,  upon  prin- 
ciple and  In  the  light  of  the  authorities,  no 
error  In  his  honor's  ruling  sustaining  demur* 
rer. 

The  Judgment  must  be  affirmed. 


STATE  V.  WELLS. 

(Supreme  Court  of  North  Carolina.  Oct.  16, 
1906.) 

1.  EuiNBNT  Domain  —  ConoEHNATion  Pbo- 
CKioinos  —  Fiuna  Maps  and  Pbofilbs  — 
Auehdiceiti. 

Where  a  map  and  profile  Is  not  served  with 
the  summons  in  condemnation  proceedings,  as 
required  by  Revlsal  1905.  S  2599,  the  orniaslon 
may  be  supplied  by  amendment. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent  Dig.  Eminent  Domain,  fi  6(«.] 

2.  Sake— Railboad  and  Loqqing  Coupant— 
Rights  Acquired. 

Priv.  Acta  1901,  p.  88.  c  42,  confera  on  a 
railroad  and  logging  company  the  right  to  con- 
demn land  according  to  the  provisions  of  the 
general  law.  Revisal  1905,  S  2575,  gives  the 
right  to  enter  on  land  for  the  parpose  of  laying 
out  a  road  and  on  contiguous  land  along  the 
route  necessary  for  depots,  warehouses,  and 
other  bnildlnss,  and  requires  the  purmrnt  to 
the  owners  of  an  amount  agreed  on.  Held  that, 
in  the  absence  of  an  agreement  between  the 
parties,  this  right  of  enlry  Is  only  for  the  pur- 
pose of  laying  out  the  Hue  and  designating  the 
sites  required  for  the  construction  of  the  road. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  §§  202,  505-007.] 

3.  Same— NECnaaiTT  or  Payment. 

Under  Revisal  1905,  §  2575,  authorizing  a 
railroad  company  to  enter  on  land  for  the  pur- 
pose of  laying  out  its  road  and  requiring  the 
payment  by  tne  company  of  an  amount  agreed 
on  with  the  owner,  and  section  2587,  providing 
that  in  cose  of  appraisal  by  commissioners  the 
company  may,  on  payment  Into  court  of  the 
amount  appraified.  enter  and  bold  the  land,  not- 
withRtnnoing  an  appraisal  Is  pmding,  a  com- 
pany does  not,  in  the  absoiea  of  an  agreement 


(N. 


with  the  owner,  acquire  the  right  to  enter  land 
for  the  purpose  of  building  Its  road  until  tne 
amount  appraised  has  beoi  paid  into  conrt. 

[Bd.  Note.— For  eases  in  point,  see  vol.  1& 
Cent.  Dig.  Eminent  Domain,  ||  202,  00&-{iO7.} 

4.  Tbespass  —  Cbiminai.  Rbspokbibiutt  — 
Dkfbnsbs. 

An  indictment  for  willful  trespass  will  iii; 
against  an  employ^  of  a  railroad  and  logging 
company  for  an  entry  on  land  which  the  com- 
pany is  seeking  to  acquire  for  its  road,  though 
an  injunction  to  restrain  the  treapass  would 
have  been  denied. 

[Ed.  Note.— For  cases  in  point,  see  voL  46. 
CenL  Dig.  Trespass,  fi  172.] 

6.  Same— Evidence. 

Where,  in  a  prosecntlon  for  wlllfnl  tres- 
pass nnd«  RevisaJ  1905,  |  8688,  making  ft  a 
misdemeanor  to  enter  On  the  lands  of  another 
without  license,  etc.,  there  Is  evidence  tending 
to  show  that  defendant  t>elieved  on  reaaonable' 
grounds  that  he  had  the  right  to  enter,  a  con- 
viction cannot  be  had  without  a  consideration 
of  defendant's  bona  fide  claim  of  right  to  enter. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; E.  B.  Jones,  Judge. 

D.  Wells  was  convicted  for  willful  trespass 
before  a  Jnstice  of  the  peace.  On  appeal  to 
the  superior  conrt  the  conviction  was  sus- 
tained, and  defendant  prosecutes  a  £urtlicr 
appeal.   Reversed,  and  niew  trial  granted. 

Defendant,  having  been  omivlcted  before  a 
Justice  of  tbe  peace  for  a  wUlful  treepaas. 
under  section  3688,  Revisal  1005,  appealed  to 
the  sufKrloT  court,  where  it  was  agreed  that 
the  Judge  might  find  the  facts  and  enter  Judg- 
ment accordingly.  The  court  found  the  facts, 
and  thexeon  adjudged  defendant  guilt?,  and 
imposed  a  fine  of  $1.  Defendant  excepted 
and  appealed,  assigning  for  error  that  the 
court  adjudged  def^dant  guilty  on  the  facts 
as  found.  From  the  findings  of  facts  It  ap- 
pears that  tbe'  charter  of  the  Hilton  Ballroad 
&  Logging  CcHupany  (chapter  42,  p.  88,  Prlv. 
Acts  1001)  confers  upon  it  the  right  to  con- 
d^n  lands  according  to  tbe  regulations  and 
procedure  established  by  the  general  law 
(Revisal  1906,  c  61,  S  2575  et  seq.).  Pursu- 
ant to  tbe  power  so  conl>erred,  condemnation 
.proceedings  were  Instituted  by  the  company 
against  one  F.  H.  Carter.  A  demurrer  wur 
filed  to  tbe  petition  made  in  the  cause,  which 
was  h«ard  May  28,  1906,  when  the  demurrer 
was  sustained  by  the  clerk,  and  an  appeal 
was  taken  to  the  Judge  holding  the  courts 
of  tbe  district,  who  ordered  an  amended  peti- 
tion, map,  and  profile  to  be  served  on  de- 
fendant, F.  H.  Carter,  on  May  29th.  Pending 
tbe  proceedings  before  any  appraisement 
made,  and  wltbont  any  money  having  been 
paid  Into  court  by  tbte  i>etltioner,  the  de- 
fendant, an  employ^  of  the  road,  after  being 
forbidden  by  the  owner,  entered  on  the  Innds 
for  the  purpose  of  constructing  tbe  road ;  and 
for  this  entry  said  dei>endant  was  adjudged 
guilty  of  criminal  trespass,  and  excepted  and 
appealed  as  heretofore  noted. 

Walter  Clark.  Jr.,  H.  I*.  Stevoia,  and  tlie 
Attorney  General,  for  the  State.  Ronntree 
ft  Garr,  for  defendant 
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BOKX,  J.  (after  Xatins  tbe  case).  The 
qnestkm  Intmdea  to  be  presented  In  this  ap- 
peal la  whether,  under  the  statute  referred 
to,  otmferrlng  power  to  condemn  land,  and 
on  the  UlcHe  as  fonnd  by  tbe  court,  the  rail- 
road ootporatlont  by  its  agent  and  employte, 
bad  tbe  rigbt  to  rater  on  the  lands  of  F.  H. 
Carter,  the  proflecntor,  fbr  the  purpose  of 
GODStractlng  their  road,  before  an  appraise- 
ment made,  and  before  paying  into  conrt  the 
snm  appraised  by  tbe  commissioners  appoint- 
ed for  the  purpose^  Tbe  statute  (chapter 
61.  Revlsal  1906)  provides  that  tbe  company 
may  enter  on  land  for  tbe  "purpose  of  lay- 
ing out  the  road";  and  the  aame  section 
says  tbat  "tbey  may  also  enter  on  any  cou- 
tignons  lands  along  tbe  route  wbldi  may  be 
necessary  for  depots,  warehouses  and  other 
balldlngs  required,  and  shall  pay  to  the  pro- 
prietors such  sum  as  may  be  agreed  upon." 
This  right  of  entry  Is  only  for  the  purpose 
of  mailing  out  the  route  and  designating  tbe 
bolldlng  sites  desired,  to  the  end  that  tbe 
parties  may  comte  to  an  intelligent  agreement 
as  to  the  price.  Another  reason  for  granting 
the  company  a  right  of  entry  at  this  stage  and 
for  this  purpose  Is  that  section  2599  requires 
that.  In  case  condemnation  proceedings  be- 
come necessary,  the  company  is  required  to 
file  with  their  petition,  or  rather  to  have 
senied  with  their  summons,  a  map  showing 
bow  the  tine  is  located  through  the  land,  and 
a  profile  showing  the  depths  of  the  cuts  and 
length  of  embankments,  etc.  Under  section 
2575  no  right  of  property  pasaes  unless  by 
Agreement  of  tbe  parties,  and  no  right  or 
Interest  in  or  upon  the  land  is  given  as 
against  tbe  owner  except  to  lay  out  tbe 
line  and  designate  the  sites  required  for  the 
necessary  and  proper  construction  of  tbe  road 
BB  proposed.  In  case  the  parties  cannot  agree, 
then  the  company  may  proceed  to  condemn 
tlK  land  as  directed  in  other  sections  of  the 
act  As  stated,  a  map  and  profile  must  be 
served  with  the  summons,  though  a  failure 
to  do  this  may  be  cured  by  amoidment,  ^s 
was  done  here  (Railroad  v.  Newton,  133  N. 
C.  137.  45  S.  E.  549,  98  Am.  St.  Rep.  701) ; 
and  on  petition  filed,  if  no  sufficient  cause  la 
Bbown  contra,  commissioners  are  to  be  ap- 
p(rinted,  who  shall  view  the  premises,  deter- 
mine the  amount  of  compensation,  and  duly 
report  their  proc«teclln^,  etc.  When  the  ap- 
praisal ia  made  by  the  commissioners,  the 
statute  (section  2587)  provides  "that  if  said 
company,  at  tbe  time  of  appraisal  shall  pay 
Into  court  tbe  sum  assessed  by  the  commis- 
sioners, then,  and  In  tbat  event,  the  said 
company  may  enter,  take  possession  of,  and 
hold  said  land,  notwithstanding  the  proceed- 
ings on  appeal."  Revlsal  1905,  {  2587. 
While  It  Is  tbe  goierally  accepted  construc- 
tion of  tbe  section  that  the  payment  of  tbe 
amount  assessed  by  tlie  commissioners,  when 
this  assessment  has  been  mode  In  compliance 
with  the  statute,  la  prima  facie  sufficient  pro- 
tection to  tbe  landowner,  and  will  authorize 
tbe  company  to  euter  on  the  land  for  the 
poipoM  of  building  their  road  according  to 


tbe  plans  and  BpecIffcatltHU  considered  and 
passed  upon,  It  ia  also  true  that  prepayment 
of  tbe  amount  Into  court  Is  a  condition  pi«- 
cedent,  and  nntll  sach  payment  no  right  of 
entry  exists  for  nich  purpose.  The  right 
given  1^  section  2B75  is  for  laying  out  and 
marking  a  mtuf  and  profile  of  tbe  route,  and 
to  enable  the  parties  to  agree  as  to  proper 
compensation.  When  this  agreemmt  cannot 
be  made,  and  condemnation  proceedings  are 
Instituted,  the  right  glv<en  under  section  2587 
is  to  mteO!  when  the  amount  of  tbe  appraise- 
ment baa  been  paid  Into  court,  and  not  before. 

Gonslderlng  tbe  two  sections  together,  the 
meaning  is  too  plain  for  misconstruction. 
We  are  clearly  of  opinion,  therefore  that  the 
defendant,  as  employ^  of  tbe  company,  had 
no  right  to  enter  on  the  land  of  the  prose- 
cutor. We  are  referred  by  counsel  to  several 
decisions  where  a  restraining  order  against 
entries  of  this  character  have  been  refused  by 
the  courts;  and  It  Is  ai^ed  tbat.  because 
a  restraining  order  would  be  refused,  no  In-' 
dlctment  would  lie.  This  position  Is  not  well 
considered.  It  Is  nielther  an  ordinary  nor 
usual  exercise  of  the  equitable  powers  of 
tbe  court  to  grant  injunctive  relief  for  the 
prevention  or  punlsbmtent  of  crime.  This 
process,  as  a  rule,  Is  only  issued  In  such  cases 
when  the  acts  complained  of  Involve  an  in- 
vasion of  property  rights  which  causes  or 
threatens  irreparable  damagfe  and  tbe  reme- 
dies at  law  are  Inadequate  to  afford  protec- 
tion or  redress.  lUgU  on  Injunctions  (4th 
Ed.)  S  20,  20a ;  McHenry  v.  Jewett,  90  N.  Y. 
58  ;  Moore  et  al.  v.  Railroad,  108  N.  Y.  08, 
16  N.  E.  191.  It  dctee  not  follow,  therefore, 
tbat  because.  In  certain  cases,  tbe  courts  have 
refused  an  injunction,  an  indictment  will  not 
be  upheld.  In  one  of  the  cases  cited  by 
counsel  (Railroad  v.  Lumbfer  Co.  116  N.  C. 
924,  20  S.  E.  964)  the  decision  proceeds  on 
the  snpiKHiltloo  tbat  defendant  was  a  tres- 
passer, and  Injunction  was  denied  because  a 
bond  bad  been  fifed  sufficient  to  cover  all 
damages  which  might  ensue  by  reason  of  the 
entry.  And  in  another  (Railroad  v.  Newton. 
133  N.  C.  132,  46  S.  E.  549)  It  is  expressly 
stated  for-  law  "that  formerly  payment  of 
tbe  comptensatlon  was  not  required  before  en- 
try ;  citing  Railroad  v.  Davia,  19  N.  0.  452 ; 
Rallrood  v.  Parker,  105  N.  C.  246,  11  S.  E. 
328;  State  v.  Lyle,  100  N.  G.  501,  6  S.  B.  379. 
Code,  i  1940  (Revlsal  1905,  S  2587),  chonged 
this  as  to  railroads  by  requiring  the  com- 
pany to  pay.  Into  court  tbe  snm  assessed  be- 
fore tentry  on  the  right  of  way." 

While  we  are  of  opinion,  and  so  hold,  tbat 
the  defendant  had  no  right  to  enter  on  tbe 
prosecutor's  lands  for  tbe  purpose  of  con- 
structing tbe  road,  we  do  not  at  all  hold  that, 
on  the  facts  as  found  by  thte  court,  the  Judg- 
ment of  guilt  entered  against  him  is  valid  or 
can  be  allowed  to  stand.  Defendant  Is  prose- 
cuted under  section  3688,  Revlsal  1905,  wblcb 
makes  It  a  misdemeanor  for  one  to  lenter  on 
the  lands  of  another  after  being  forbidden, 
without  license,  etc.  Tbe  unlf0rni,.ixmstiii9* 
tlon  put  upon  this  stB«Kl»^ciijHij.i^^y[:^gJ^ 
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defendant  who  Centers,  after  having  been  for- 
bidden, cannot  be  convicted  If  be  enters  bav- 
tng  right  or  nnder  a  bona  fide  claim  of  right. 
State  v.  Crossett,  81  N.  C.  679;  State  t. 
Whltener,  9S  N.  C.  590;  State  t.  Winslow, 
95  N.  C.  64«.  True,  we  baVe  beld  In  several 
well-considered  decisions  that  when  the  state 
proves  there  has  been  an  entry  on  another's 
land,  after  being  forbidden,  the  burden  is 
on  the  defendant  to  show  that  he  entered 
under  a  license  from  the  owner,  or  under  a 
bona  flde  claim  of  right.  And  on  the  question 
of  tble  bona  fldes  of  such  claim  the  defendant 
must  show  that  he  not  only  believed  he 
had  a  right  to  enter,  but  that  he  had  reason- 
able grounds  for  such  belief.  State  v.  Glenn, 
118  N.  C.  1194,  23  S.  E.  1004 ;  State  v.  Dur- 
ham, 121  N.  C.  540,  28  S.  E.  22.  But  where 
thei^  Is  evidence  tending  to  show  that  the 
defendant  believed  and  had  reasonable  ground 
to  believe  in  his  right  to  enter,  then  In  addi- 
tion to  bis  right  the  question  of  bis  bona  fide 
claim  of  right  must  be  In  some  proper  way 
considered  and  passed  upon  before  he  can 
be  convicted.  The  Judge  finds,  and  we  agree 
with  him,  that  the  defendant  tentered  with- 
out right;  but  the  question  of  whether  he 
entered  under  a  bona  flde  claim  of  right  does 
not  appear  in  the  facts,  and  has  never  been 
determined.  The  defendant's  guilt,  therefore, 
has  not  been  established,  and  the  jndgmient 
against  him  must  be  set  aside. 

While  we  have  expressed  our  opinion  on 
the  main  question,  the  right  of  the  defend- 
ant to  enter  on  the  land,  because  the  partly 
desired  to  present  It,  and  In  the  hopes  that 
this  opinion  will  *end  the  controversy,  we 
must  not  be  understood  as  approving  the 
method  of  procedure  by  wfilch  the  guilt  of 
the  defendant  was  determined  upon  In  the 
court  below — a  trial  by  a  judge  without  the 
aid  of  a  Jury.  Two  decisions  of  this  court 
(State  V.  Stewart.  80  N.  C.  5G4;  State  v. 
Holt.  90  N.  C.  749,  47  Am.  Rep.  544)  have 
held  that.  In  the  superior  court,  on  Indict- 
ment originating  therein,  trials  by  jury  In  a 
erlminal  action  could  not  be  waived  by  the 
accused.  We  do  not  decldte  whether  this 
principle  applies  In  the  present  case,  but  for 
the  error  pointed  out  we  direct  that  a  new 
trial  be  grauted,  to  the  end  that  the  facts 
found  by  the  Judge  be  set  aside  as  insuffi- 
cient to  present  the  question  oC  defendant's 
guilt  or  Innocence,  and  deltendant  be  tried 
In  accordance  with  tbe  law. 

New  trial. 


WALKER  and  CONNOR,  JJ., 
result 


concur  In 


HOLLINOSWORTH  T.  8KELDING. 

(Supreme  Court  of  North  Carolina.  Oct.  16, 

1900.) 

1.  CaBRIERB— IN.T0BIES  TO  Pa&SEROIBB— CABE 

ItrQuiREO  OF  Carrier. 

The  rule  that  a  carrier  la  an  Insurer  against 
bijurirs  other  than  those  caused  by  the  act  of 


God  or  the  pabllc  enemy,  or  to  which  the  neg- 
ligence of  tne  passenger  contributed,  does  not 
apply  to  injuries  to  passengers,  and  the  carrier 
is  liable  in  such  case  only  (or  iojuries  caused 
by  its  negligence. 

[Ed.  Note.— For  cases  In  point,  see  vol.  9. 
Cent.  Dig.  Carriers,  8  1085.] 

2.  Same— SuFPiciBNCT  ov  Evidence. 

In  an  action  for  injuries  to  a  passenger, 
evidence  held  insufficient  to  suBtain  his  theory 
that  the  injury  was  caused  by  the  collision  of 
the  street  car  with  an  ice  wagon,  causing  it 
to  turn  completely  around,  so  that  its  rear  end 
struck  him,  where  ha  was  situated  near  the  rear 
of  the  car. 

[Ed.  Note.— For  cases  in  point,  see  vol.  9^ 
Cent  Dig.  Carriers,  i  1S12.] 

3.  Appeal— Disposition  op  Cause— Remand 
TO  Lower  Court— Direction  to  Dismiss. 

Under  Revisal  1905.  f,  539,  providing  that, 
if  the  defendant  moves  to  uonsnit  at  the  clof^e 
of  all  the  evidence  and  it  is  ruled  against  him, 
he  shall  have  the  benefit  of  his  exception  in  the 
Supreme  Court,  on  reversal  of  a  judgment  en- 
tered for  plaintiff  after  refusing  a  nonsuit,  the 
lower  court  will  be  directed  to  dismiss  the  ac- 
tion and  enter  a  nonsuit,  and  a  new  trial  will 
not  be  granted. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error.  U  4S88~45S6.1 

Clark,  C  J.,  and  Hoke,  J.,  dissenting  In  part 

Appeal  from  Superior  Conrt,  DnpUn  Coun- 
ty; W.  R.  Allen.  Judge. 

Action  by  O.  C.  HolUngsworth  against  A. 
B.  Skelding,  recelva,  etc  From  a  Judgment 
In  favor  of  plaintiff,  defendant  appeals.  Be- 
versedt  with  Instructlms  to  dismiss  the  ac- 
tion. 

Action  to  recover  damages  for  a  pCTsonal 
Injury  received  by  the  plaintiff  while  a 
passenger  on  the  cars  of  the  Wilmington 
Street  Railway  Compatiy.  There  was  evi- 
dence tending  to  prove  that  plaintiff  had  one 
foot  on  the  running  board  and  the  other  on 
the  floor,  and  was  Injured  by  an  Ice  wagon 
coming  In  contact  with  him.  The  court 
submitted  the  following  Issues:  "(1)  Was  the 
plaintiff  injured  by  the  negligence  of  the 
defendant?  Answer:  Tes.  (2)  Was  the  plain- 
tiff guilty  of  negligence  which  contributed 
to  bis  Injuries?  Answer:  No.  (?)  What 
damage,  If  any.  Is  plaintiff  entitled  to  recov- 
er? Answer:  $000."  At  the  conclusion  of 
the  plnlntlff's  evidence  the  defendant  moved 
to  dismiss  the  action  and  for  Judgment  of 
nonsuit.  Motion  overruled,  and  defendant 
excepted,  and  appealed  from  the  Judgmrat 

Davis  &  Davis,  for  appellant  Stevens, 
Beasley  &  Weeks,  for  appellee. 

BROWN,  3.  His  honor  charged  the  Jnry 
that  "carriers  of  passengers  are  insurers  as 
to  their  passengers,  subject  to  a  few  reason- 
able exertions.  They  are  held  to  exercise 
the  greatest  practicable  care,  the  highest  de- 
gree of  prudence  and  the  utmost  human 
skill  and  fweslght  which  has  been  demon- 
strated by  experience  to  be  practicable. 
They  are  so  held  upoa  the  ground  of  pub- 
lic policy,  reason,  and  safety  to  tbelr  patrons. 
The  exceptions  are  the  act  of  God  and  the 
public  enemy.  If  these — ^tbat  la.  the  act  of 
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God,  or  of  the  public  enemy— be  Oie  proxi- 
mate eanee  of  tbe  Injury,  and  without  any 
Mglect  oo  tbe  part  of  tbe  carrier,  tbe  car^ 
rier  18  not  liable.  He  Is,  against  all  perils, 
bonnd  to  do  bis  utmost  to  protect  and  pre- 
vent Injury  to  his  passengers."  It  Is  due  to 
tbe  learned  Judge  wbo  tried  tbis  case  to 
state  tbat  tbls  instruction  appears  to  bave 
been  given  verbatim  from  tbe  opinion  of 
Falrclotb,  O.  J.,  In  Daniel  v.  Railroad,  117 
N.  C.  G02,  23  S.  E.  327.  An  examination 
of  tbe  case  discloses  that  It  Is  a  mere  dictum, 
a  generalization,  not  necessary  at  all  to  the 
decision  of  the  case.  As  a  proposition  of 
law  it  Is  not  supported  by  authority,  but,  on 
flie  contrary,  is  against  the  teachings  of 
the  text-writers  as  well  as  the  Judgments  of 
the  courts.  It  does  not,  therefore,  meet  with 
oar  approval.  Tbe  rule  laid  down  by  tbe 
late  Chief  Justice  applies  to  the  transporta- 
tion of  freight  and  all  classes  of  Inanimate 
objects  only.  The  reasons  given  for  this 
mie  by  Lord  Holt  were  "to  prevent  tbe 
clandestine  combinations  with  thieves  and 
robbers  to  tbe  undoing  of  all  persons  who 
had  dealings  wltii  them."  Hutchinson  says 
this  rule  was  never  applied  to  carriers  of 
passengers.  Hutchinson  on  Carriers,  §  4497. 
The  Supreme  Court  of  the  United  States  !n 
an  elaborate  opinion  by  Chief  Justice  Mar- 
shall refuse  to  apply  the  rule  to  slaves. 
He  says:  "In  the  nature  of  things  and  In 
his  character  be  resembles  a  passenger,  not 
a  package  of  goods.  It  would,  therefore, 
seem  reasonable  tbat  the  responsibility  of 
the  carrier  should  be  measured  by  the  law 
which  is  applicable  to  passengers,  rather 
than  by  tbat  which  is  applicable  to  the  car- 
riage of  common  goods."  Boyce  v.  Ander- 
son, 2  Pet  (U.  S.)  150,  7  L.  Ed.  379.  When 
the  attempt  Is  made  to  hold  the  carrier  re- 
sponsible for  injuries  received  by  living 
human  beings,  negligence  is  the  essential 
dement  In  the  case,  and  without  It  the  In- 
jured person  cannot  recover.  This  is  uni- 
versally true  where  the  common  law  is  ad- 
ministered. Grote  V.  Railroad,  2  Exch.  251; 
Hale  on  Bailments  and  Carriers,  517;  Fet- 
ter on  Carriers,  5-8;  Thompson  on  Carriers. 
I  497;  2  Wood,  Railway  Law,  1054-1059, 
and  notes;  2  A.  &  B.  Ency.  (Ist  Ed.)  746, 
747,  where  numeroua  authorities  are  col- 
lected. Tbe  degree  required  of  the  passen- 
ger of  carriers  has  been  the  subject  of  much 
disensslon  by  text-writers  and  judges.  The 
weightiest  authorities  agree  that  this  stand- 
ard does  not  extend  beyond  the  highest  de- 
gree of  a  practicable  care.  Fetter,  Carriers, 
f  11.  We  doubt  If  any  better  definition  of 
the  duty  a  carrier  owes  the  passenger  can 
be  found  than  that  of  Lord  Mansfield  in 
Christie  v.  Griggs,  2  Camp.  79:  "As  far  as 
bnman  care  and  foresight  could  go  be  must 
provide  for  their  safe  conveyance."  In  com- 
menting upon  this  case  Mr.  Barrow  says: 
"It  must  not  be  supposed,  however,  that  the 
law  reiinlres  tbe  carrier  to  exercise  every  d^ 
vice  tbat  the  Ingennfty  of  man  can  conc^TCi. 


Such  an  interpretation  would  act  as  an 
effectual  bar  to  the  business  of  transporting 
people  for  hire."  In  view  of  these  author* 
Itles  and  many  others  we  could  quote,  tha 
Judge  erred  In  the  instructions  givrai,  al* 
thot^cb,  In  doing  so.  be  followed  the  lan- 
guage of  tbe  late  Chief  Justice  la  tbe  Daniel 
Case. 

2.  Tbe  defendant  offered  no  evidence,  and 
in  apt  time  moved  to  dismiss  the  action  and 
to  nonsuit  tbe  plaintiff  upon  tbe  ground  tbat 
there  was  no  evidence  of  negligence.  Tbe 
only  theory  of  negligence  upon  which  the 
plaintiff's  counsel  rested  big  case  in  this 
court  is  tbat  the  Ice  wagon  was  In  the  act 
of  crossing  the  car  track  In  front  of  tbe 
car,  when  It  was  struck  by  the  car  and 
knocked  completely  around,  so  tbat  Its  rear 
end  struck  tbe  plaintiff,  and  tbat  the  motor- 
man  was  guilty  of  negligence.  The  plain- 
tiff was  the  only  witness  wbo  testified  con- 
cerning the  accident,  and  an  examination  of 
his  testimony  shows  tbat  tbls  theory  la 
purely  conjectural  and  has  no  foundation  In 
fact  to  support  It.  The  plaintiff  was  near 
the  rear  end  of  a  car,  about  25  feet  long. 
Running  the  length  of  tbls  car  is  a  running 
board,  about  18  inches  from  the  ground,  used 
by  passengers  In  getting  on  and  off.  The 
plaintiff  testified:  "The  conductor  called  on 
me  for  my  fare,  and  I  said,  'All  right,'  and 
I  got  up  out  of  my  seat,  and  put  one  foot 
on  the  running  board  and  one  on  the  fioor 
of  the  car,  so  I  could  put  my  hand  in  my 
pocket  and  got  a  nickel  and  paid  him,  and 
when  I  put  by  band  back  In  my  pocket  the 
wagon  of  Worth  &  Co.  came  up  and  stmck 
me.  It  knocked  me  senseless  for  a  minute  or 
two,  and  when  I  came  to  my  senses  some  one 
had  hold  of  me.  I  did  not  see  the  lee 
wagon  before  the  collision.  At  the  time  of 
the  collision  the  street  car  was  running  at  a 
pretty  good  speed."  The  wagon  belonged  to 
Worth  &  Co.,  and  It  is  in  evidence  that  at 
the  time  tbat  the  plaintiff  was  injured  it 
was  moving  In  an  opposite  direction  from 
tbat  In  which  tbe  car  was  going,  and  was 
drawn  by  a  horse  guided  by  a  driver.  On 
cross-examination  the  plaintiff  says:  "I  think 
It  was  the  rear  end  of  the  wagon,  nnd  It 
struck  me  on  the  right  side."  The  collision 
which  the  plaintiff  refers  to  Is  evidently  the 
collision  of  the  wagon  with  himself;  for 
there  Is  no  evidence  tbat  tbe  wagon  struck 
the  car  Itself  anywhere.  Had  the  front  of 
the  car  crashed  Into  the  wagon,  while  cross- 
ing the  track,  vrith  suflaclent  force  to  knock 
It  entirely  around,  the  plaintiff  must  have 
felt  the  Jar  before  he  was  hurt,  and  could 
have  testified  to  this.  According  to  his  ver- 
sion there  must  have  been  no  previous  jar  and 
crash.  The  horse,  driver,  and  wagon  had 
passed  the  motorman  In  safety  before  the 
plaintiff  was  hit  It  la  hardly  within  the 
domain  of  possibility  tbat  tbe  car  could  have 
hit  tbe  wagon  on  the  track  and  knocked  it 
80  entirely  around  tbat  Its  rear  end  struck 
the  plaintiff.   Had  such  beoi  tbe  case,  the 
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hone  could  not  bave  been  pnlUng  the  wagon 
In  an  opposite  dlxectlOD  from  tbat  In 
the  car  vas  moTlng  at  the  time  the  rear  aid 
of  the  wagon  bit.the  plrlntlff.  Such  a  blow 
must  have  turned  the  horse  around,  as  well 
as  the  wagon,  and  demolished  the  latter. 
Again,  the  plaintiff  says  that  when  the  rear 
end  of  the  wagon  struck  him,  the  car  was 
running  at  "a  pretty  good  speed."  This 
could  not  have  been  true,  had  there  been 
a  collision  Immediately  before  on  the  track 
by  the  car  running  Into  the  wagon.  The 
force  of  such  an  Impact  would  not  only  have 
been  plainly  felt  by  the  passengers,  but  must 
have  stopped  the  car,  or  have  greatly  reduced 
its  speed  before  the  rear  end  of  the  wagon 
could  hit  the  plalntitt  at  the  rear  end  of  the 
car. 

We  conclude  that,  taking  the  account  of 
the  accident  given  by  the  plaintiff  In  the 
light  most  favorable  to  him,  no  reasonable 
deductions  can  be  drawn  from  It  tending  to 
sustain  the  only  theory  of  negligence  ad- 
vanced by  counsd.  The  motion  to  dismiss 
the  action  and  nonsuit  the  plaintiff  should 
hare  been  granted.  The  cause  la  remanded 
to  the  superior  court  of  Duplin  county,  with 
Instructions  to  so  order. 

It  is  suggested  that  a  new  trial  shonld 
be  ordered  in  this  case.  We  do  not  think  so. 
If  the  plaintiff  can  *^end  bis  lick.'*  and  pro- 
duce new  evldraee,  this  court  has  declared 
that  he  has  a  right  to  bring  a  new  action 
within  12  months.  Me^ne  t.  Railroad,  1^1 
N.  a  1,  42  S.  E.  888.  If  we  ordered  a  new 
trial  and  the  plaintiff  should  gather  additional 
evidence,  which  possibly  he  should  have  had  on 
the  first  trial,  and  thereby  recover  against 
the  defendant,  the  latter  would  be  taxed  with 
the  entire  costs,  including  the  first  trial.  In 
which  plaintiff  failed  on  his  own  showing. 
Williams  T.  Hughes,  139  N.  a  17.  51  S.  E. 
790.  For  this  "false  clamor**  the  plahitlff 
should  pay  the  costs.  To  order  a  new  trial 
in  tills  and  similar  cases  WOTks  Injustice  to 
defendants  and  is  against  the  meanli^  and 
spirit  of  the  statute.  Bevlsal  1905,  S  539.  As 
the  plaintiff  is  not  cut  off  from  bringing  a  new 
suit,  the  Justice  of  the  matter  is  with  the  de- 
fendant, who  should  not  be  subjected  ulti- 
mately to  the  possibility  of  paying  the  costs 
of  a  trial  where  plaintiff  failed  to  "make  out 
a  case."  The  statute  express^  declares  that 
if  defendant  moves  to  nonsuit  at  tlie  close  of 
all  the  evldrace,  and  It  Is  ruled  against 
blm,  he  shall  have  the  "benefit  of  bis  exer- 
tion" in  tills  court  If  we  order  a  new  trial, 
we  do  only  what  we  would  have  done  had 
the  matter  hem  determined  on  tin  refusal  to 
Instruct  the  jury  "that,  upon  the  whole  evi- 
dence, plaintiff  cannot  recover."  If  a  new 
trial  Is  the  only  result,  thrae  Is  nottiing  what- 
ever to  be  gained  by  excepting  to  a  refusal  to 
ntmsnlt.  The  defendant  might  Just  as  well  re- 
sort to  a  prayer  for  lastruction.  The  statute 
was  evidently  intended  to  preserve  the  de- 
fendant's rights,  to  tiie  end  that.  If  the  court 


below  erred,  this  court  should  correct  that  er- 
ror by  directing  the  court  below  to  render  the 
Judgment  whidi  should  have  l>een  rendered. 
There  is  no  otiier  way  to  give  the  defendant 
the  full  and  Just  "benefit  of  his  exception." 
It  is  admitted  that  cases  can  be  found  in 
our  Reports,  suc^  as  Preratt  v.  Harrelson. 
132  N.  G.  250,  43  S.  B.  800,  w  .ere  the  motion 
to  nonsuit  was  refused  below  and  allowed 
here,  when  a  new  trial  was  ordered.  So 
there  are  cases  contra,  where  "Brror,"  or  "Re- 
versed," was  writtm  at  the  close  of  the  opin- 
ion, and  a  new  trial  was  not  ordered,  which 
indicate  platoly  that  the  practice  has  not 
been  unltorm.  We  tiiink  the  practice  was 
best  settied  by  Mr.  Justice  Hoke,  speaking 
for  a  unanimous  court  as  at  jnesent  consti- 
tuted, in  a  most  recent  case,  Dunn  v.  Rail- 
road. 141  N.  G.  622,  64  S.  B.  416.  In  that 
case  the  motion  to  nonsuit  was  denied  below, 
verdict  and  Judgment  for  plaintiff,  and  de 
fendant  appealed.  The  court  says:  "There 
was  error  In  overruling  the  motion  to  non- 
suit, and  upon  the  testimony  tiie  action 
should  have  beoa  dismissed.  This  will  be 
certified  to  tile  court  below,  that  Judgment 
may  be  entered  dismissing  the  action.  Re- 
versed." This  to  the  most  recent  precedent 
in  our  Reports. 

A  new  trial  should  be  ordered  in  cases 
where  tiiere  has  been  a  verdict  and  error  Is 
shovrn  In  tiie  rulings  of  the  court  uptm  ques- 
tions of  evidence  and  In  Insteuctlng  the  Jury 
and  the  like,  errors  such  as  is  said  In  Bern- 
hardt T.  Brown,  118  N.  C.  711,  24  S.  B.  527. 
86  tu  R.  A.  4(Ki,  which  "enter  Into  and  bring 
about  an  erroneous  verdict"  A  motion  to 
nonsuit  or  demmrrer  to  the  evidmce  does  not 
enter  Into  the  trial  so  far  as  It  aflecte  a  Ter- 
dict.  When  It  is  interposed,  the  facts  in  evi- 
dence are  to  be  token  as  true  and  interpreted 
in  the  light  most  favorable  to  the  plaintiff. 
The  matter  Is  then  one  of  law  as  upon  a  "case 
agreed,"  and  calls  for  a  Judgment  upon  those 
facts,  and  only  those.  This  Is  what  Is  said 
by  this  court  Id  Neal  v.  Railroad,  126  M.  G. 
641.  86  8.  B.  117,  49  L.  R.  A.  684^  If  the 
Judgment  of  the  court  below  upon  such 
"case  agreed"  Is  erroneous,  it  Is  our  duty  to 
direct  tiiat  the  proper  Judgment  be  rendered. 
It  Is  different  where  the  plaintiff  makes  out 
his  ease,  but  the  court  errs  in  the  charge  or 
rulli^  upon  the  evidence.  Then  a  new  trial 
Is  the  only  method  of  correcting  the  error. 
If  tills  court  reverses  or  afllrms  a  Judgment 
it  may,  at  Ite  dlacretltm,  eiter  Judgment  here 
or  direct  It  to  be  done  below.  Bernhardt  v. 
Brown,  supra.  Bevlsal  1906,  |  1542,  saya: 
"In  every  case  the  court  may  render  sooh 
sentence.  Judgment  and  decree  as  on  Inspec- 
tion of  the  whole  record  It  shall  appear  to 
them  ought  in  law  to  he  rendered  thereon." 
In  order  that  the  practice  might  Iw  settled, 
we  have  consldmd  this  matter  anew,  and 
again  hold  that  where  a  motion  to  nonsuit 
Is  made,  and  the  requlremento  of  the  statute 
are  followed,  and  such  motion  denied  below 
and  sustained)  in  this  court  upon  the  coming 
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down  of  the  Judgment  and  iqilnlon  It  Is  tbe 
duty  of  tbe  BDperlor  court  to  dUmlu  th« 
action. 

Upon  an  InsiKcUon  of  tbls  record  it  ap- 
pean  to  oa  tbat  at  tbe  close  of  uU  the  evi- 
dence the  superior  court  should  have  entered 
Judgment  dlamlaslng  tbe  action.  Aa  It  failed 
to  do  80,  it  la  mandatory  upon  ns  to  correct 
the  error  1^  directing  socb  court  to  Okter 
sacb  Judgment 

Reversed. 

CLARK,  0.  J.,  concurs  In  tta  oplnkm  and 
in  tbe  conclusion,  but  aubmite  tbat  It  la  er- 
roneous to  Insert  tbe  order  tbat  tbe  court 
below  shall  entn-  a  Judgment  of  nonsuit 
The  uniform  practice  and  declsiona  of  this 
coort  as  wdl  as  Justice,  forbid  It  Where 
Qiere  Is  a  nonsuit  below,  and  that  Is  affirmed 
on  appeal,  such  entry  Is  proper.  But  when 
a  case  is  tried  by  a  Jury  below,  and  on  ap- 
peal any  error  Is  found  in  Qie  proceedings, 
error  Is  declared,  and  the  case  goes  bade  for 
a  new  trIaL  If  a  demurrer  to  the  complaint 
Is  orerrnled.  and  <m  appeal  It  Is  held  that  It 
sbould  have  been  sustained,  this  court  does 
not  direct  judgment  below.  So,  if  a  demurs 
rer  to  the  evidence  Is  erroneously  orerrnled, 
final  Judgment  below  should  not  be  directed. 
Tbe  reason  Is  the  same  In  both  cases.  Non 
constat  but  If  the  Judge  had  ruled  correctly, 
the  plaintiff  might  thai  and  there  have  affted 
and  obtained  leave  to  amend  his  complaint  or 
amend  the  evldmce.  Tbe  plaintiff  ought  not 
to  be  put  In  a  worse  plight  because,  Che  Judge 
being  with  him,  he  did  not  ask  leave  to  offer 
more  evidence.  If,  when  the  case  goes  back, 
the  plaintiff  cannot  "mend  his  lick,"  nonsuit 
will  be  voluntarily  taken  or  will  be  ordered 
t7  the  court;  bnt  If  the  plaintiff  can  offer 
further  evidence,  what  benefit  will  It  be  to 
tbe  defendant  to  drive  tbe  plaintiff  to  a  new 
action?  Tbe  practice  Is  settled.  In  Bern- 
hardt V.  Brown,  118  N.  C,  at  page  711,  24 
S.  E.  527.  86  L.  B.  A.  402,  It  Is  said,  refusing 
a  motion  to  correct  an  entry  of  "new  trial" : 
"The  errors  affected  the  proceedings  and 
went  Into  and  brought  about  an  erroneous 
verdict.  Tbe  mover,  however,  Insists  that 
the  error  Is  so  vital  that  this  court  can  see 
tbat  on  Its  correction  the  verdict  on  the  next 
trial  must  be  for  the  opposite  party.  It  may 
be  so.  It  may  also  be  true  tbat  on  the  next 
trial  there  may  be  amendments  to  the  plead- 
ings or  new  evidence  brought  forward.  Tbe 
court  cannot  consider  argument  as  to  the  pos- 
sibility or  probability  of  such  changes.  If 
tbe  error  declared  by  tbe  court  Is  vital  and 
Irremediable,  then  on  the  new  trial  below 
tbe  appellee  will  simply.  In  deference  to  our 
ruling,  submit  to  a  final  judgment  This 
court  cannot  enter  or  direct  "judgment  re- 
versed" upon  the  asstmiptlon  tbat  the  appel- 
lee will  be  compelled  to  take  that  course. 
When,  on  an  appeal,  error  Is  found  as  to  the 
proceedings  anterior  to  and  Including  the 
verdict  we  can  only  declare  error  and  order 
a  new  trlaL  In  Frevatt  v.  Han-elson,  132  N. 


0.  202,  48  S.  n.  SOI,  the  v»y  proposition  now 
before  ua  is  expressly  decided;  the  court 
saying:  "In  refusing  the  motion  to  nonsuit 
there  was  error,  for  whl(^,  under  the  uni- 
form practice  of  this  court  theee  must  be  a 
new  trial.  On  such  new  trial,  if  the  plain- 
tiff can  'mend  his  lick'  by  additional  and 
sufflclmt  evidence,  well  and  good.  He  has 
not  lost  the  land.  If  he  cannot  offer  addi- 
tional evidence,  this,  though  a  new  trial  In 
form,  will  be  virtually  a  finality  against  him." 
In  the  sam^  case  it  is  further  said  to  be  "the 
settled  practice  that  when  a  motiim  to  non- 
suit (OT  a  demnrrer  to  ttie  evidence)  is  er< 
roneously  refused,  a  new  trial  has  always 
be»  ordered.  State  v.  Adams,  IIS  N.  O., 
at  page  784,  20  S.  B.  722 ;  State  v.  Rhodes, 
112  N.  a.  at  page  868,  17  8.  B.  104,  are  ex- 
actly in  point  besidra  nnmeroua  cases  In 
which  it  is  tak^  as  settled  practice.  Tlie 
verdict  and  Judgment  b^ng  set  aside,  a  trial 
de  novo  Is  necessary."  In  State  v.  Adams, 
116  N.  C,  at  page  784, 20  S.  EL  723.  It  U  said: 
"In  failing  to  suateln  the  demurrer  to  the  evi- 
dence, and  also  for  refusing  to  instruct  the 
Jury  that  thwe  was  no  evidence  to  go  to 
them,  there  was  «ror.  But  this  does  not 
necessarily  dispose  of  the  case.  Non  constet 
that  the  state  may  not  in  some  cases,  produce 
more  evidence  on  ttie  next  trial.  Btete  v. 
Bbodes,  112  N.  a  857, 17  B.  B.  184."  Not  on- 
ly is  this  the  settled  and  uniform  practice, 
even  In  criminal  cases,  as  above  shown,  but 
It  Is  a  Jnst  practice,  botii  to  save  the  unnec- 
essary cost  of  a  new  trial,  when,  tt  tlie  plain- 
tiff has  additional  evidence  It  is  to  the  in- 
terest of  both  parUes  that  the  matter  shall 
be  determined  In  this  action,  and  because,  as 
said  in  Frevatt  v.  Harrelson,  182  N.  O,  at 
page  253,  48  8.  B.  801,  "the  verdict  and  Jndg^ 
ment  being  set  aside,  a  trial  de  novo  la  nec- 
essary." Indeed,  it  Is  then  a  conatitntlonal 
rlgbt,  if  the  plaintiff  can  offer  evidence  suf- 
ficient to  go  to  a  jury.  The  practice  is  set 
tied  thus,  If  uniform  precedenta  can  settle 
anything.  There  Is  no  reason  shown  for 
overruling  them,  and  no  benefit  to  any  one. 

HOKE,  J.  (concurring).  I  agree  with  the 
Chief  Justice,  and  am  of  opinion  that  the 
weight  of  authority,  where  the  subject  has 
been  considered  by  the  court  sustains  tbe 
position  tbat  on  tlie  facts  In  tbe  present  case, 
a  new  trial  should  be  awarded.  In  the  case 
of  Dunn  v.  Railroad.  141  N.  O.  S22,  64  S.  B. 
416,  cited  In  the  opinion  of  the  court  the  de- 
bated question  was  as  to  the  liability  of  de- 
fendants on  facts  about  which  there  was  no 
substantial  difference  between  the  partlett. 
and  tbe  mind  of  the  writer  was  not  especial- 
ly attentive  to  the  form  of  the  order  made  In 
the  cause;  nor  was  this  question  raised  or 
dlscuned  before  us. 

WALKER,  J.  (concurring).  In  tbe  com- 
plex situation  wblcb  has  resulted  from  tb* 
unsettled  course  of  decision  upon  the  ques- 
tion involved  In  tliia  appeal  as  to  the  projKT 
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Judgment  to  be  ratered  where  tli«e  Is  a  re- 
versal of  the  Judge's  r^Tosal  to  grant  a  non- 
suit or  to  dismiss  the  action  upon  the  evi- 
dence, I  find  myself  In  sympathy  with  what 
is  said  by  Mr.  Justice  BROWN  on  that  point. 
If  I  have  unwittingly  contributed  to  bring- 
ing about  the  confusion,  the  sooner  I  assist 
in  ^rlcatlng  the  court  from  the  unfbrtunate 
dilemma  the  better.  I  suppose  that  now  I  am 
remitted  to  tbe  right  of  expressing  my  opinion 
In  accordance  with  the  original  view  I  have 
always  taken  of  the  statute — that  it  means 
what  we  now  decide  It  to  mean  or  it  means 
nothing,  and  was  therefore  a  vain  and  use- 
less enactment  To  my  mind,  at  least,  it  is 
clear  that,  If  the  defendant  has  the  right  to 
dismiss  at  tbe  close  of  the  testimony  in  the 
lower  court,  he  must  needs  have  the  same 
right  here,  or  ve  do  not  enforce  the  will  of 
the  Legislature  accordiiv  to  the  Int^t  and 
spirit  of  Its  enactment,  and  we  refuse  to  re- 
verse an  error  In  law  whl(ih  by  the  Constitu- 
tion, which  Is  the  law  of  our  creation  (article 
4,  i  8),  and  the  statute  (Revisal  1905,  »  1543, 
15^),  we  are  commanded  to  do.  I  concur  in 
the  opinion,  as  written  by  Mr.  Justice 
BROWN  for  the  court.  In  all  respects,  except 
as  to  the  eftect  of  a  Judgment  of  nonsuit  up- 
on tbe  right  of  tbe  plalntlfF  to  bring  a  new 
action  and  prosecute  tbe  same  successfully. 
Whether  the  ^prmer  Judgment  of  nonsuit 
la  a  bar  to  a  new  action,  i  prefer  not  to 
consider  In  this  appeal,  as  tbe  question  Is  not 
presented. ,  I  confine  my  concurrence  to  what 
is  act^jally  decided  by  us  In  this  case. 

CONNOR,  J.,  concurs  in  the  concurring 
opinion  of  WALKER,  J. 


UcOILL  BROS.  T.  SEABOARD  AIR  LINE 

RT.  CONNER  v.   SAME  (two  cases). 

(Supreme  Court  of  South  Carolina.    Sept.  17, 
1900.) 

New  TaiAi>-Mi8coNDucT  or  Juet, 

In  actions  for  bumioK  over  lands  by  a 
railroad  compan;,  the  verdict  for  defendants 
will  be  set  aside  where  the  foreman  of  the 
Jury  acoepted  entertainment  from  the  claim 
agent  of  the  railroad  compan;  one  nigbt  during 
the  trial,  and  several  of  tbe  jurors  after  the 
verdict  were  treated  by  such  agent  to  liquor, 
and  thanked  for  what  they  bad  done. 

[Ed.  Note.— For  cases  in  point,  see  voL  87, 
Cent  Dig.  New  Trial,  {  OS.] 

Appeal  from  Comm<m  Pleas  Circuit  Court 
of  Lexington  County;  D.  B.  Hyrif^,  Judge. 

Actions  by  McOiU  Bros,  against  the  Sea- 
board Air  Line  Railway,  by  James  W.  Con- 
ner against  the  same,  and  by  II.  Wilmot 
Conner  against  the  same.  From  an  order 
setting  adde  verdicts  In  favor  of  defendant, 
it  appeals.  Affirmed. 

Lyles  &  McMahan  and  Eflrd  Sc  Dreher, 
for  appellant  Jno.  T.  Selbela,  Melton  &  Rei- 
ser, and  T.  O.  Sturkle,  for  respondents. 


WOODS,  J.  These  three  separate  actions 
were  brought  to  recover  damages  caused  by 
a  fire  which  burnt  over  the  lands  of  the  plain- 
tiffs, alleged  to  have  been  set  out  by  a  loco- 
motive of  the  defendant  railroad  company. 
James  W.  Conner  claimed  9400  damages  for 
burning  over  200  acres,  H.  W.  Cramer,  by  his 
guardian  ad  litem,  91,400  for  burning  over 
700  acres,  and  McOiU  Bros..  ^580  for  the 
burning  of  timber,  crude  turpentine,  etc.,  on 
825  acres.  l%e  causes  were  tried  together, 
and  It  was  agreed  by  counsel  that  the  same 
Jury  should  also  try  the  next  case,  Danville 
Lumber  &  Manufacturing  Company  and  Ru- 
dolph Rorer  against  the  same  defendant  In 
which  943(X)  damages  were  claimed  for  the 
same  fir&  TblB  arrangement  was  made  be- 
cause it  was  deemed  Important  for  the  decf- 
sion  of  each  case  that  the  Jury  charged  witb 
It  should  Inspect  the  premises,  and  all  tbe 
cases  being  before  one  Jury,  one  inspectiou 
would  suffice  for  all.  The  sheriff  was  placed 
In  charge  of  the  Jury  while  they  were  mak- 
ing the  inspection,  and  by  consent  of  all 
parties.  Rorer,  who  was  Interested  in  the  next 
case  to  be  tried  by  the  same  Jury,  furnished 
dinner  to  the  Jurors  and  those  who  were  al- 
lowed to  accoinpnoy  them.  The  only  Issnes 
were  as  to  tbe  orl^n  of  the  fire  and  the 
amount  of  tbe  damages.  The  Jury  found  for 
James  W.  Conner,  $75,  for  N.  W.  Conner, 
9100,  and  for  McGUl  Bros.,  9^0.  Thereupon, 
when  the  case  of  Danville  Lumber  &  Manu- 
facturing Company  and  Rudolph  Rorer  was 
called,  though,  under  agreement.  It  was  to  be 
tried  by  the  same  Jury,  plaintiff's  counsel, 
without  explanation,  moved  for  and  obtained 
from  the  presiding  judge  an  order  discontinu- 
ing that  cause  on  payment  of  costs.  Plain- 
tiff's counsel,  bavlug  Immediately  tbereaftei- 
commenced  his  argument  for  a  new  trial  in 
these  causes  on  the  ground  of  gross  insuffi- 
ciency of  the  verdicts,  the  presiding  Judge 
told  him  he  did  not  care  to  hear  argument, 
either  as  to  tbe  law  or  the  facts  on  the  mo- 
tion; but  if  he  cared  to  make  a  motion  for  a 
new  trial,  on  the  Rround  that  the  verdict  of 
the  Jury  was  not  above  suspicion,  or  was  Im- 
properly Influenced,  he  would  entertain  that 
motion  and  give  him  time  to  make  necessaiT 
Investigation  to  present  the  facts  to  the  court 
Counsel  for  the  defendant  joining  In  tbe  de- 
sire for  an  investigation,  the  court  forthwith 
had  each  Juror  called  and  examined  him  as 
to  his  conduct  concerning  tbe  trial.  As  a  re- 
sult of  the  examination,  tbe  circuit  judge  set 
aside  the  verdicts  on  the  ground  "that  some 
of  tbe  jurors  bad  accepted  the  hospitality  of 
W.  C.  Johnson,  the  claim  agent  of  the  de- 
fendant railway,  so  that  the  verdicts  render- 
ed may  be  open  to  the  suspicion  of  having 
been  Improperly  Influenced,"  and  by  a  sep- 
arate order  the  claim  agent,  Johnson,  was 
required  to  show  cause  why  be  should  not 
be  attached  for  contempt  Tbe  order  dlsoo'i- 
tlnulng  the  case  of  Danville  Lumber  &  Man- 
ufacturing Company  and  Rover  v.  Seaboard 
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Railway,  on  payment  of  coats,  wan  Tacated 
and  tbe  case  continued.  Tbe  appeal  U  from 
Ae  order  granting  a  new  trial.  We  liave  not 
die  least  doabt  the  order  of  tbe  circuit  Judge 
9^tbag  aside  tbe  Terdlcts  should  be  sustained. 

m  tbe  first  place^  tbe  reasons  for  refusing 
to  interfere  vltb  the  discretion  of  a  circuit 
judge  in  matters  InvolTlng  the  purity  of  tbe 
jnry  box  and  tbe  Int^ity  of  verdicts  are  pe- 
culiarly strong.  He  is  in  the  atmosphere  of 
the  trial,  and  has  opportunity  to  estimate  the 
character  and  Intelligence  of  the  Jurors,  as 
well  as  of  tbe  person  charged  witii  Improper 
eonrersatlon  or  corrupt  dealings  with  ttiem. 
He  has  opportunity  also  to  oimslder  the  Tor- 
(Uct  in  tbe  ligbt  of  ttie  evidence  and  tbe  sour- 
cea  from  -whitA  tbe  evidence  comes,  and  de- 
termine wlietber  tbe  verdict  has  so  little  sup- 
port as  to  Indicate  corrupt  or  Improper  infln< 
ace.  These  and  perhaps  other  tilings  afford 
ttie  trial  Judge  such  snperiw  means  of  com- 
liifi  to  a  Just  conclusion,  that  l>efore  disturb- 
ing his  order  on  audi  a  subject,  an  appellate 
court  should  require  very  clear  evidence  of 
ahnse  of  discretion. 

Id  tbe  second  place,  tbe  admissions  of  the 
foreman  and  several  other  Jurors  so  dearly 
showed  Improper  Intercourse  between  tbem 
and  Johnson,  the  defendant's  claim  agent, 
that  It  the  circuit  Judge  bad  refused  to  set 
aside  the  verdicts,  this  court  would  have  re- 
garded the  refusal  a  clear  atmse  of  dlscre- 
tloD.  and  reversed  his  Judgment 

Johnson,  tbe  claim  agent  of  the  defendant, 
was  known  by  the  Jurors  to  be  present  as  a 
representative  of  the  defendant,  and  Inter- 
esting himself  In  the  trial  on  defendant's  be- 
half. With  this  knowledge,  the  foreman  of 
the  Jury,  while  tbe  trial  was  In  progress,  ac- 
cepted his  Invitatlcm  to  spend  the  night  with 
blni  in  bis  room  at  tbe  hotel  at  Johnson's  ex- 
pense. Immediately  after  the  verdicts  were 
ren^red,  a  number  of  tbe  Jurors,  on  the 
claim  agent's  invitation,  repaired  to  bis  room, 
and  received  OiankB  for  the  verdicts,  and  ac- 
cepted from  him  treats  to  liquor.  Besides  all 
tWs.  after  the  trial,  another  Juror  spent  tbe 
olgbt  with  Johnson  at  the  hotel  at  his  ex- 
pense. The  treating  and  this  last  entertain- 
ment of  a  juror  at  the  hotel.  It  is  true,  took 
place  after  the  trial  of  the  causes,  but  It  was 
well  known  to  Johnson  and  the  Jurors  ttiat 
the  trial  of  another  case  in  which  J<dinson 
was  Interested  as  agent  for  the  defendant 
was  to  be  Immediately  entered  upon,  and 
these  transactions  throw  a  very  strong  reflex 
light  on  the  entertainment  of  the  foreman 
and  the  payment  of  his  expenses  at  the  hotel 
while  the  trial  was  In'  progress.  Free  enter- 
tainment for  the  night  at  a  hotel  Is  rarely 
tendered  and  still  more  rarely  accepted  even 
among  Intimate  friends.  Certainly  no  sane 
man  contd  suppose  for  an  Instant  that  John- 
son's attentions  to  these  Jurors  and  his  ex- 
pense on  their  account  were  prompted  by  per- 
sonal attachment  or  benevolent  Impulse.  His 
motive  obviously  was  to  influence  them  by 
these  means  to  a  favorable  view  of  tbe  side 


et  tbe  case  In  which  be  was  Interested.  It- 
ts  hardly  less  certain  that  tbe  Jurors  who  ac- 
cepted these  favors  did  so  with  tbe  full  con- 
sciousness that  they  were  extended  In  the  ex- 
pectation of  redproTAtlon  on  tbtfr  part  In 
making  up  tbeir  verdicts.  If  tbey  did  not 
know  this,  tbey  were  too  little  versed  In  hu- 
man affairs  to  be  capable  of  discharging  any 
of  tiie  duties  of  Jurors.  IBvmy  case  of  this 
kind  must  be  decided  on  Its  own  facts,  and 
we  think  this  case  Is  too  clear  to  require  the 
aid  of  authority.  Tbe  test  Is,  has  tbe  foun- 
tain of  justice  been  kept  pure?  Is  tbe  verdict 
the  result  solely  of  the  honest  deliberation  of 
the  Jury  on  tbe  cause  as  publicly  developed 
at  the  trial,  ot  is  there  reason  to  suppose  that 
outside  influences  have  enttf  ed  into  it  a 
factOT.  In  tbe  one  case,  tbe  parties  have  had 
a  fair  trial,  according  to  the  law  of  the  land, 
in  the  aOxec,  tb^  have  not  In  this  caae^  the 
evidence  Is  clear  that  tbe  Jury  box  was  not 
free  from  Improper  Influence,  and  there  was 
not  a  free  trial. 

It  is  tbe  Judgment  of  this  court  that  tbe 
Judgment  of  the  circuit  court  be  affirmed. 


BURTON  V.  ANDERSON  PHOSPHATE  ft 

OIL  CO. 

(Sapreme  Court  of  South  Carolina.    Sept  17. 
1006.) 

MABTBB  Ann  SEBVANT— INJTTBT  10  SEBVAST— 
AOTION— CoHPLAim. 

A  complaint  alleaing  the  death  of  plalDtiffa 
Intestate  by  the  negllBence  of  his  employer  hp- 
cause  of  defective  appliances,  without  specify- 
ing  any  particular  machine  or  appliance,  or 
any  particular  place,  but  alleging  that  the  prox- 
imate cause  of  the  injury  was  the  neicligeuce 
of  the  defendant  In  failing  to  provide  snfo 
machinery  and  to  keep  it  In  a  safe  condition, 
states  a  cause  of  action,  and.  If  defendant  ilc- 
sires  more  definite  allesations.  his  remedy  Is 
by  motion  to  nutke  more  definite,  and  not  by 
demurrer. 

[Ed,  Note. — ror  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant.  S  825.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  Dantzler.  Judge. 

Action  by  Bertlia  Burton,  administratrix 
of  Larfcln  Burton,  against  the  Anderson 
Phosphate  A  OH  Company.  From  an  order 
overruling  demurrer  to  complaint,  defendant 
appeals.  Affirmed. 

Smythe,  Lee  &  Frost  and  J.  M.  Paget,  fOr 
appellant  B.  F.  Martin  and  O.  B.  Greene, 
for  respondent 

WOODS,  J.  By  tbe  complaint  above  set 
out  in  full,  Bertha  Burton,  as  administratrix, 
seeks  to  recover  of  the  Anderson  I^osphate 
A  Oil  Company  damages  for  the  death  of  her 
husband.  Tbe  defendant  demurred  to  the 
complaint  on  the  ground  that  It  failed  to 
state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  overruled,  and 
the  defendant  appeals. 

The  complaint  Is  very  defective,  but  It 
does  not  altogether  fall  to  atate  a  cause  of 
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action.  Briefly  stated,  tbe  allegations  as  to 
the  accident  which  caused  the  death  of 
Burton  are  that  he  was  In  tbe  engine  room, 
where  he  was  frequently  sent  to  do  bard 
work  and  dlflScolt  and  dangerous  Jobs,  though 
employed  to  do  different  work  not  in  the 
engine  room ;  that,  while  endeavoring  to 
connect  two  large  boilers  by  means  of  a 
pipe,  "tbe  pipe  broke  and  a  large,  Intoise 
volume  of  steam  was  suddenly  releasedi.  with 
almost  cannoD'lIke  force  and  velocity;  the 
small  room  was  flooded  with  a  dense  bot 
cloud  of  pentup  steam,  uid  tlie  occupants 
put  in  peril  of  tbelr  lives ;  in  bis  quick  agi- 
tated attempt  to  save  his  life  and  make 
for  safety,  tbe  said  Burton  fell  from,  or 
was  burled  ftom,  the  said  brick  structure 
by  tbe  exploding  steam,  and  reeeived  vio- 
lent Injuries  from  which  next  day  be  died." 
Without  specifying  any  particular  machine 
or  appliance,  or  any  particular  place,  It  Is 
then  all^^ed :  **That  tbe  proximate  cause  of 
the  injuries  and  death  of  the  said  Larkln 
Burton  was  the  negligence  of  tbe  defendant 
In  falling  to  provide  safe  and  proper  ma- 
chinery and  appliances  with  which,  and 
about  which,  said  Burton  should  work,  and 
to  put  and  keep  same  in  propar  and  safe 
position  and  condition,  in  falling  to  provide 
and  maintain  a  safe  place  In  which  he 
should  do  his  work,  and  in  other  particu- 
lars," Tbe  complaint  therefore  does  not  fall 
under  the  principle  laid  down  by  this  court 
In  a  number  of  cases,  from  Gentry  v.  Rail- 
way Co.,  66  S.  C.  256,  44  8.  B.  728,  to  Green 
V.  Railway  Co.,  72  S.  O.  401,  62  S.  a  45,  for 
the  plalntlft  does  not  rely  on  any  presump- 
tion that  the  machinery  or  appliance  was 
defective  or  the  place  unsafe,  from  the  mere 
fact  that  the  accident  happened  at  that 
place  or  was  due  to  the  breaking  of  the 
appliance;  but,  on  the  contrary,  she  affirm- 
atively charges  negligence  as  the  proximate 
cause  of  the  accident,  In  the  failure  to  pro- 
vide safe  machinery  and  appliances  and  a 
safe  place  to  work.  Construing  the  com- 
plaint, as  we  must  do,  most  favorably  to 
tbe  pleader,  the  remedy  of  the  defendant 
was  a  motion  to  require  the  complaint  to  be 
made  more  definite  and  certain,  and  not 
demurrer.  Garrett  v.  Welnhe^,  60  S.  C. 
310,  27  S.  E.  770;  14  Bncy.  P.  &  P.  S41. 

There  la  no  force  In  the  point  that  the 
complRlnt  shows  tbe  deceased  was  Injured 
by  his  own  act  In  attempting  to  escape  from 
the  engine  room.  The  allegation  Is  distinct- 
ly made  that  tbe  hot  steam  put  the  deceased 
In  peril  of  his  life,  and  if,  having  a  reason- 
able apprehension  of  great  danger,  he  was 
Injured  In  an  effort  to  escape  from  a  con- 
dition due  to  defendant's  wrong,  the  defend- 
ant would  be  liable.  Stokes  v.  Salstonstall, 
13  Pet  193, 10  L.  Ed.  ItHi  Wade  t.  Electric 
Co.,  51  8.  O.  802,  20  S.  B.  288,  64  Am.  St 
Rep.  676. 

Tbe  complaint  was  Indefinite,  also,  as  to 
the  time  of  tbe  accident,  and  as  to  Burton's 


employment  by  the  defendant  when  the  ac- 
cident occurred;  but  this  Indeflnlteness  af- 
fords no  support  for  a  demurrw. 

It  la  the  judgment  of  this  court  that  ths 
Judgmmt  of  tta  circuit  court  be  affirmed. 


BEED  V.  BOUTBBRN  RT.— CAROLINA 
DIVISION. 

(Supreme  Oonrt  of  South  Carolina.   Sept  12, 

1006.) 

1.  Raiuioaos  —  Lbabbd  Lines  —  Niougsnci 
OP  Lessee— Liability  of  Lessob, 

Where  a  railroad  company  leased  Its  road. 
It  was  liable  for  an  injury  to  on  employ^  of 
its  lessee  in  operatioK  the  road,  under  Acts 
p.  1152,  providing  that  a  consolidated 
railroad  company  shall  be  sobject  to  any  action 
that  may  arise  out  of  the  operation  of  its  lines 
of  road,  notwithstanding  its  lease  of  the  same, 
and  shall  be  subject  to  suit  for  causee  of  action 
arising  out  of  such  operation  as  formerly. 

[Ed.  Note.— For  cases  in  point,  see  vol.  41, 
Gent  Dig.  Railroads,  S<  803,  813.] 

2.  Master  and  Sxbvant— Injitbt  to  Rah.- 
BOAD  EifPLOTfi— Right  of  Action. 

Const  art.  0,  fi  16,  provides  that  every  em- 
ploye of  a  railroad  company  shall  have  the  same 
ri^t  of  action  against  an  employer  for  an  in- 
Jury  suffered  by  the  oegiigence  of  a  railroad 
corporation  or  its  employes  as  is  allowed  other 
persons  not  empior&i.  when  the  injury  re- 
sults from  the  negligence  of  a  superior  officer 
or  a  person  having  a  right  to  control  tlie  par^ 
injured.  HeJd  that  where  an  injury  to  an  em- 
p\oy6  of  a  railroad  was  the  result  of  negligence 
on  the  part  of  the  conductor,  the  legal  repre- 
sentative of  tbe  person  injured  was  entitled  to 
the  same  remedies  as  are  allowed  to  other  per- 
sons not  employes. 

[Gd.  Note.— For  cases  in  point  see  voL  34. 
Cent  Dig.  Master  and  Servant  H  3S4r-358.1 

3.  Same— New  Tbial— Eviobnob. 

In  an  action  for  injuries  to  an  employe, 
a  motion  for  a  new  trial,  on  the  gronna  that 
there  was  an  entire  absence  of  -evidence  to  sup- 
port Uie  verdict,  was  properly  overruled,  where 
there  was  evidence  tending  to  show  negligence. 

4.  Appeal— Review. 

Where  a  new  trial  has  been  refused,  on 
appeal  therefrom  it  must  be  shown  that  the 
rulings  to  which  exception  was  taken  were 
erroneous,  and  that  the  appellant  has  suffered 
prejudice  by  such  erroneous  rulings. 

[Ed.  Note.— For  cases  in  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {fi  3670,  4047.1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dorchestw  County ;  D.  B.  HyrltA,  Spedal 

Judge. 

Action  by  Lelze  W.  Reed,  administra- 
tor of  Arthur  T.  Reed,  against  tbe  Southern 
Railway — Carolina  Division.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

The  following  are  tbe  exceptions: 
First  To  the  charge : 

**(1)  Because  it  Is  respectfully  submitted 
that  bis  honor,  the  circuit  Judges  erred  In 
charging  the  Jury  as  follows :  'I  charge  you 
that  the  defendant  Southern  Railway— Caro- 
lina Division,  is  liable  ft>r  all  causes  of  action 
arising  out  of  the  operation  of  Its  railroad 
by  tbe  Southern  Railway  Company,  Just  as 
liable  as  tbe  Sontbem  Railway  Company  It- 
self would  be.  It  Is  made  so  by  the  express 
terms  oZ  the  statute  law  of  this  state.  Of 
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course  If  tbe  Sontbem  Ballway  Onnpaiiy 
vould  not  Itself  be  liable,  tbe  defendant  com- 
pany  would  not  be;  To  make  tbe  defendant 
liable^  a  caae  of  legal  liability  moat  be 
made  oat;  whereas,  it  Is  submitted  that 
tbe  defendant.  Southern  Ballway  Company- 
Carolina  Division,  being  only  the  lessor  com- 
pany, iB  not  responsible  for  tbe  Injury  caus- 
ing the  death  of  plaintiff's  intestate,  Arthur 
T.  Reed,  an  onpIoyS  (tf  the  Southern  Bailway 
CompaiV,  the  leasee  of  the  defendant  com- 
pany, fttr  the  negligence  of  tbe  Boutbem  Ball- 
way  OtHupany,  its  serrants,  agents,  and  em- 
ployto.' 

"(2)  Because  It  Is  re.)pectfu11y  sidmiltted 
that  bis  honor,  the  circuit  Judge,  erred  In 
refusing  to  charge  the  defendant's  four- 
teenth request,  which  was  as  follows:  That 
If  the  Jury  find  from  the  evidence  that  the 
defendant,  Southern  Bailw^— Carolina  DItI- 
Hwu  was  not  the  «uployer  of  the  plalntUTs 
Intestate.  Arthur  T.  Beed,  but  that  be  was 
employed  by  the  Southern  Bailway  Company, 
and  that  the  officers  and  employte  of  the 
train  upim  which  said  Artlnir  T.  Beed  was, 
and  of  tbe  train  with  which  it  came  In  co^ 
Itekm,  wen  offlcem  and  emplc^te,  not  of  the 
dBfoidazit  company,  but  of  tbe  Southern  Bail- 
way  Compai^,  tbe  lessee  of  the  defaidant 
company,  and  that  tbe  trains  above  mention- 
ed belonged  to  and  were  operated  by  the 
Sontbem  Ralliray  Company,  and  did  not 
belong  to  and  were  not  <^>arated  by  tbe 
defendant  company.  Southern  Bailway— Caro- 
lina Division,  tboi  the  plaintiff  cannot  re- 
cover anything  In  this  suit  agaiiut  the  de- 
fendant' 

"(8)  Because  It  Is  respectfully  submitted 
that  hla  honor,  the  circuit  judge,  erred  In 
refosing  to  durge  the  jury  the  fifteenth  re- 
quest of  the  defendant,  as  follows:  That 
tbe  act  of  tbe  L^Ialatnre  permitting  the 
consolidation  of  certain  ralbroad  companies 
mentioned  In  tbe  complaint,  and  the  leasee 
of  such  consolidated  companies  to  tbe  South- 
ern Bailway  Company,  did  not  rendw  the 
omsoHdated  cmupany  liable  for  Injuries  to 
tbe  anpl<v^  of  tbe  Southern  Bailway  Com- 
paiqr  arising  out  of  the  negligence  of  tbe 
Southern  Railway  Company  or  its  agents 
and  employte.*" 

Second.  To  the  order  granting  a  new  trial 
conditionally : 

'^(4)  Because  It  is  respectfully  submitted 
that  bis  honor  committed  an  earror  of  law  in 
bolding  that  It  was  negligence  for  a  railroad 
company  to  allow  an  engineer,  even  if  wlllii^ 
to  do  so.  to  run  his  engine  over  the  road  for 
42  hours  consecutively,  without  rest,  and  In 
lefDsIng  to  set  aside  the  verdict  absolutely, 
and  In  reusing  to  direct  a  new  trial  with- 
out cmiditton  on  that  account ;  whereas,  it  is 
snbmitted  that,  undw  the  law  of  South 
Carolina,  In  a  suit  by  the  administratrix 
of  tbe  engineer  fw  causing  his  death,  ev«i 
if  it  was  negligence  on  the  part  at  the 
railroad  company  to  allow  the  engineer  to 
nm  bis  oiglne  for  such  a  time  consecutively. 


without  rest,  yet.  If  tbe  engineer  waa  willing 
to  do  so,  then,  under  the  law  of  South  Caro- 
lina, be  was  himself  guilty  of  negligence  as 
a  matter  of  law,  and  there  was  no  cause  of 
action  proved  against  tbe  defendant  com- 
pany, and  there  was  no  evidence  to  sustain 
tbe  verdict 

"(6)  Because  it  is  respectfully  submitted 
that  Ids  honor  committed  an  error  of  law  in 
holdttv  that  the  measure  of  the  liability  of 
the  defendant  company  to  the  plaintiff,  as 
administratrix  of  Arthur  T.  Beed,  the  en- 
gineer and  employfi  of  tbe  defendant  com- 
pany, fbr  an  Injury  to  him  caused  bis 
exhaustion  from  ovwwwk,  was  the  responsi- 
bllity  ot  the  railroad  ccmipany  to  another  em- 
ployd  or  passoiger  upon  the  train  Injured 
through  nuHi  exhaustion  and  overwork  of 
said  raglnser,  and  In  refusing  to  set  aside 
the  verdict  absolutely  and  directing  a  new 
trial  without  conditl<m  aa  that  account; 
whereas,  It  Is  submitted  that  the  liability  to 
such  passenger  or  employfi  would  not  be  af- 
fected by  the  voluntary  act  of  plaintiff's  in- 
testate in  working  until  exbausted,  and 
therefore  the  liability  to  such  pauenger  or 
employs  Is  not  a  measure  of  the  liability  to 
the  plaintiff  for  tbe  death  of  her  Intestate. 

"(6)  Because  It  Is  respectfully  submitted 
that  bis  honor  committed  an  orror  of  law 
In  holding  that  the  verdict  of  the  Jury  elimi- 
nated the  question  of  contributory  negllgmce 
on  the  part  of  plaintiff's  intestate,  the  en- 
gineer, so  far  as  It  affected  the  doctrine  of 
volenti  non  fit  Injuria,  and  In  refusing  to 
set  aside  tbe  verdict  absolutely  on  that 
account,  inasmuch  as  the  question  of  con- 
tributory negligence  had  been  submitted  to 
the  jury;  whereas,  It  is  submitted  that  his 
honor  should  have  considered  the  question  of 
contributory  negligence  iQ»n  the  motion  for 
a  new  trial,  whether  the  jury  had  found  a 
verdict  tm  the  subject  or  not,  and  It  was  not 
eliminated  by  tbe  verdict 

"(7)  Because  It  Is  respectfully  submitted 
that  his  honor  committed  an  error  of  law  in 
holding  that  the  maxim,  'volenti  non  fit  in- 
juria,' had  been  changed  in  its  application 
through  a  true  construction  of  Bectlon  18  of 
article  0  of  the  Constltutton,  and  In  refusing 
to  set  aside  tbe  verdict  absolutely  on  that 
account;  whereas.  It  Is  submitted  that  the 
section  referred  to  boa  no  application  what- 
ever to  the  voluntury  act  ot  an  employ^  In 
undertaking,  as  in  the  present  case,  to  work 
beyond  a  reasonable  time. 

"(8)  Because  It  Is  respectfully  submitted 
that  his  honor  committed  on  error  of  law  In 
holding  that  if  tbe  negligence  of  a  superior 
officer  or  ag«it,  or  of  a  person  having  a 
right  to  control  or  direct  the  services  of  the 
party  Injured,  be  such  as  to  s^ve  another  em- 
ploys or  passenger  a  rlgbt  of  action  then, 
by  tbe  express  language  of  section  16  of 
article  9  of  the  Constituticm,  the  same  rlgbt 
of  action  la  glv^  to  the  Injured  employ^, 
when  such  «nploy6  la  injured  through  his 
own  voluntary  act  and  in  refusing  to  set 
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Bslde  the  verdict  absolutely  on  tbat  account; 
whereas,  It  is  snbmltted  tbat  the  said  sec* 
tlon  hag  no  application  whatever  to  a  case 
where  an  emplojA  Is  Injured  through  his  own 
voluntary  act  In  working  longer  than  a  rea- 
sonable time,  and  disobeying  the  rules  of  the 
company  on  that  account. 

"(9)  Because  It  Is  respectfully  submitted 
tbat  his  honor  erred,  as  a  matter  of  law.  In 
holding  that  the  words  of  section  15,  art  9, 
of  the  CyonsdtuUon.  that  'knowledge  of  any 
employe  Injured  of  the  defective  or  unsafe 
character  or  condltlmi  of.  any  machinery, 
ways  or  appliances,  shall  be  no  defense  to 
an  action  for  Injury  caused  thereby,'  affected 
the  act  of  the  plalntUTs  Intestate  In  volun- 
tarily undertalcing  to  work  beyond  a  reason- 
able time;  whereas,  it  Is  submitted  that  said 
section  In  the  words  quoted  herein  was  only 
Intended  to  apply  to  the  defense  of  'knowl- 
edge of  defective  or  unsafe  character  or  con- 
dition of  any  machinery,  ways  or  appliances,' 
and  not  to  the  voluntary  act  of  an  employ^, 
an  mglneer,  In  working  beyond  a  reasonable 
time." 

B.  L.  Abney,  Joseph  W.  Barnwell,  and 
John  A.  Hlers,  for  appellant.  L^are  & 
Holman  and  Dennis  &  Mann,  for  respondent 

GARY,  A.  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  de- 
fendant In  causing  the  death  of  her  husband, 
of  whose  estate  she  Is  the  administratrix. 
The  allegations  of  the  complaint,  material 
to  the  questions  Involved,  are  substantially 
as  follows:  (1)  That  the  Southern  Railway 
— Can^na  Division  Is  a  corporation  char- 
tered under  the  laws  of  South  Carolina,  hav- 
ing been  organized  under  an  agreement  of 
consolidation  of  the  rights  and  franchises  of 
the  Abbeville  &  Spartanburg  Railroad  Com- 
pany, South  Carolina  &  Georgia  Railroad 
Compauy,  South  Carolina  &  Georgia  Rail- 
road Extension  Company,  and  the  Carolina 
Midland  Railway  Company.  (2)  That  the 
Southern  Railway  Compauy  Is  chartered  un- 
der the  laws  of  Virginia,  and  Is  now  operat- 
ing the  Southern  Railway— Oirollna  Dlvlslcm, 
by  virtue  of  a  lease  thereof,  sanctioned  by  an 
act  of  the  General  Assembly  of  South  Caro- 
lina. (3)  Tbat  on  the  2d  of  April,  1906,  Ar- 
thur T.  Reed  was  In  the  employment  of  the 
Southern  Railway  Company  as  an  engineer, 
and  was  operating  a  locomotive  drawli^  an 
extra  freight  train  over  the  line  of  defend- 
ant's road,  known  as  the  South  Carolina  A 
Georgia  Railroad,  in  the  direction  of  Charles- 
ton; that  the  same  came  Into  collision  bead- 
end,  on  the  main  line  of  said  road,  with  an- 
other locomotive  and  cars  of  a  passenger 
train,  proceeding  in  the  direction  of  Brancb- 
Tllle;  that  in  the  collision  Arthur  T.  Reed 
sustained  injuries  from  which  he  died  on  the 
Gth  of  April,  lOOQ.  (4)  That  be  came  to  his 
death  ttirough  the  negligent,  wanton,  and 
reckless  acts  of  the  defendant  In  causing 
the  two  locomotlveB  to  come  Into  collision. 


(5)  That  under  the  terms  of  the  act  of  th» 
General  Assembly,  authorldng  the  consolida- 
tion of  the  railroad  companies  herelnbefor* 
mentioned,  and  empowering  the  consolidated 
company  to  make  a  lease  of  its  vropestj  to 
the  Southern  Railway  Gompai^,  both  com- 
panies are  made  jointly  liable  for  all  causes 
of  action  arising  out  of  the  operation  of  said 
road,  and  that  each  of  said  c<mipanle8  is  lia- 
ble for  the  death  of  Reed.  The  defendant  d»> 
nied  generally  the  allegations  of  the  com- 
plalnl^  except  In  certain  Immaterial  particu- 
lars, and  set  up  as  a  defense  contributory 
negligence  on  the  part  of  Reed  "In  permitting 
Qie  mglne  and  train,  on  which  he  was  engi- 
neer, to  run  upon  the  time  of  the  passenger 
train,  with  which  It  came  Into  collision,  when 
be  might  have  prevented  the  same  by  observ- 
ing the  rules  of  the  company."  The  action 
was  originally  Instltoted,  not  only  against 
the  defendant  but  also  :^lnst  the  Southern 
Railway  Company.  The  case  was  removed 
into  the  Circuit  Court  of  the  United  States, 
whereupon  the  plaintiff  discontinued  as  to 
the  Southern  Railway  Company,  and  the  ac- 
tion was  remanded  to  the  state  court  The 
plaintiff  withdrew  the  allegations  of  wanton- 
ness and  recklessness.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $40,00(\ 
but  upon  a  motion  for  a  new  trial  his  honor, 
the  presiding  Judge,  granted  an  order  setting 
aside  the  verdict  unless  the  plaintiff  would 
remit  upon  the  record  $20,000  thereof,  which 
was  done.  The  defendant  appealed  upon  ex- 
ceptlcms,  which  will  be  set  out  In  the  r^wrt 
of  the  case. 

1.  The  first  question  presmted  by  the  ex- 
ception Is  whether  there  was  error  In  char- 
ging the  jury  that  the  plaintiff  had  a  right 
of  action  against  the  defendant  If  the  testi- 
mony showed  there  was  negligence  on  the 
part  of  the  Soutiiem  Railway  Company  re- 
suiting  In  the  death  of  her  Intestoto  hutt- 
band,  while  onployed  as  an  en^neer.  and 
operating  an  engine  and  cars  of  the  lattw 
company,  to  whom  the  defendant  had  leased 
Its  road.  The  act  authorlKing  the  consolida- 
tion of  the  railroad  companies,  mentioned 
In  paragraph  1  of  the  complaint  (Acte  1902, 
p.  11R2)  contelns  this  proviso:  '^hat  from 
and  after  such  consolidation  and  merger, 
the  consolidated  company  shall  possess  and 
exercise  all  the  rights,  privileges  and  fran- 
chises, and  be  subject  to  all  Itabllttles  of 
the  said  several  coustltueit  companies,  and 
of  a  railroad  corporation,  organized  and  ex- 
isting nnder  the  laws  of  the  state  of  South 
Carolina,  and  shall  be  and  remain  subject 
to  suit  In  the  courts  of  this  state  ft»r  all 
causes  of  action  that  may  arise  out  of  the 
operation  of  said  lines  of  railroad,  notwith- 
standing  any  lease  of  the  same  that  may 
be  herein  authorized,  and  shall  'keep  up  and 
continue  to  operate  In  a  safe  and  proper 
manner  all  portions  of  the  line  of  railroad  of 
the  said  several  constituent  companies."  The 
second  section  of  that  act  empowers  the  eon- 
Bfdldated  company  to  make  a  lease  of  lt» 
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property  to  the  Soutliem  Railway  Company, 
and  contalDB  this  prorlBo:  "That  after  such 
lease,  the  said  Soatberii  Railroad  Company 
tball  be  and  remain  subject  to  suit  In  the 
courts  of  this  state,  for  all  caoses  of  action 
ttutt  may  hereafter  arise  out  of  the  operation 
of  said  lines  of  railroad,  as  fully  and  effectual- 
ly as  the  roads  In  said  consolidation  and  lease 
were  subject  to  suit  In  such  court"  The  run- 
DiQg  of  an  engine  attached  to  cars  by  an  engi- 
neer In  the  discharge  of  his  duties  pertains 
to  the  operation  of  the  road,  and  an  action 
for  damages  sustained  by  such  employ^  may 
be  properly  said  to  arise  out  of  the  operation 
of  the  road.  Furthermore,  the  proviso  lu  the 
second  section  of  said  act  evidently  contem- 
plated actions  for  Injuries  suffered  by  em- 
ployes In  the  operation  of  the  road.  Similar 
words  are  used  in  the  proviso  first  set  out, 
and.  aa  they  must  receive  the  same  construc- 
tion as  those  in  the  second  proviso,  It  most 
be  held  that  tb^  include  actions  for  damages 
by  employes. 

There  are  other  reasons  why  the  plaintiff 
should  be  allowed  to  bring  this  action  against 
the  defendant.  In  the  case  of  Harmon  v. 
Railway.  28  8.  C.  401,  404,  5  S.  E.  835,  13 
Am.  St.  Rep.  686,  the  principle  Is  thus  stat- 
ed: "When  a  railroad  company  accepts  a 
charter.  It  assumes  the  performance  of  all 
the  duties  to  the  public  which  are  Imposed 
upon  It  by  the  charter  or  the  general  laws 
of  the  state,  and  It  cannot  be  permitted  to 
escape  from  the  obligations  thus  imposed 
ui>OD  It  by  transferring  its  chartered  rights 
and  privileges  either  to  an  Individual  or 
to  another  corporation.  A  corporation  must 
of  necessity  always  act  through  Individuals, 
and  whether  such  Individuals  are  called 
Its  officers,  or  agents,  or  its  lessee,  cannot 
affect  the  question  of  Us  liability  to  per- 
form the  obligations  which  It  has  incurred, 
In  consideration  of  Its  chartered  rights  and 
privileges.  It  cannot  be  permitted  to  en- 
Joy  the  benefits  conferred  by  its  charter, 
without  Incurring  the  reBponsihilitles  Inci- 
dent thereto."  Tbls  doctrine  Is  affirmed  In 
the  eases  of  Bank  v.  Railway,  2S  8.  C.  216 ; 
Bonknlgbt  v.  Railroad,  41  S.  C.  41S,  19  8. 
E.  015;  Parr  v.  Railway,  43  S.  C.  197.  20 
8.  E,  1009,  49  Am.  St.  Rep.  826;  Davis  v. 
Railway.  63  S.  C.  870,  41  8.  E.  408 ;  Smalley 
V.  Railroad,  73  S.  C.  672,  tS3  8.  E.  1000; 
and  Franklin  v.  Railroad,  74  S.  C.  332,  54 
S.  E.  578.  The  appellant's  attorney,  while 
recognizing  the  general  principle,  contends 
that  it  has  no  application  to  actions  by  em- 
ployes, based  upon  the  negligence  of  the 
lessee:  and  that,  in  the  cases  jtist  cited,  the 
actions  were  for  damages  based  upon  a  lia- 
bility for  a  breach  of  duty  Imposed  by  law, 
affecting  the  public,  while  In  the  cas^e  under 
consideratloo  the  action  arose  entirely  out  of 
contract ;  that  the  traveling  public  and 
shippers  of  freight  are  brought  into  relation 
with  the  carrier  operating  the  trains,  with- 
out their  consent;  and  that  the  employe 
«f  the  lessee  is  in  a  different  category.  The 


theory  of  the  law  Is  that  a  railroad  company 
charted  by  the  state,  and  afterwards  making 
a  lease  of  Its  franchises.  Is  still  regarded  as 
operating  the  road  through  the  lessee  as  Its 
agent,  whenever  the  lessee  commits  an  act 
resulting  In  damages,  against  which  the 
law,  for  reasons  of  public  policy,  will  not 
allow  the  lessor  to  contract.  A  railroad 
company  taes  the  power  to  enter  into  a 
greet  many  special  agreements,  but  It  can- 
not make  a  valid  contract  whereby  It  will 
he  exempt  from  liability  for  no^illgcnce. 
Walllngford  &  Russell  v.  Railroad.  26  S. 
C.  258,  2  8.  B.  19;  Johnstone  v.  Railroad, 
89  8.  O.  55,  17  8.  E.  512.  This  principle  Is 
applied,  even  when  the  action  Is  by  an  em- 
ploye based  on  negligence.  Johnson  v.  Rail- 
road. 55  8.  C.  152.  32  S.  E,  2.  33  8.  E.  174, 
44  L.  R.  A.  645  ;  20  Enc.  of  Law,  154.  165. 
The  reason  for  the  rule  Is  that  such  contracts 
are  against  public  policy.  The  defendant 
could  not,  therefore,  escape  liability  by 
leasing  its  road.  This  principle  la  specially 
applicable  to  railroads,  as  It  very  frequently 
happens  that  acts  of  negligence,  committed 
by  them  against  their  employes,  Jeopardize 
the  rights  of  shippers  and  of  the  traveling 
public. 

Again,  section  15,  art.  0,  of  the  Constitu- 
tion, provides  that:  "Every  employe  of  any 
railroad  company  shall  have  the  same  rights 
and  remedies  for  any  injury  suffered  by  blm, 
from  the  acts  or  omissions  of  said  corpor- 
ations or  its  employes,  as  are  allowed  by 
law  to  other  persons  not  employes,  when  the 
injury  results  from  the  negligence  of  a  supe- 
rior a  cent  or  officer,  or  of  a  person  having 
the  right  to  control  or  direct  the  services 
of  a  party  injured.  •  ♦  •  When  death 
ensues  from  any  Injury  to  employes,  the 
legal  or  personal  representatives  of  the  per- 
son Injured  shall  have  the  same  rights  and 
remedies  aa  are  allowed  by  law  to  such 
representatives  of  other  persons."  The  cases 
of  Boatwrlght  v.  Railroad,  25  S.  C.  128, 
Hicks  V.  Railroad,  63  8.  C.  559,  41  S.  E. 
753,  and  Rhodes  v.  Railway,  68  8.  C.  494, 
47  S.  E.  689,  recognize  the  principle  that  the 
conductor  of  a  train  Is  the  representative  of 
the  railroad  company.  There  was  testimony 
tending  to  show  that  the  Injury  was  the 
result  of  negligence  on  the  part  of  the  con- 
ductor. Therefore  the  legal  representative 
of  the  deceased  was  entiUed  to  the  same 
rights  and  remedies  as  are  allowed  by  law  to 
other  persons  not  employes.  The  exceptions 
raising  this  question  are  overruled. 

2.  The  next  question  for  consideration  is 
whether  bis  honor,  the  presiding  Judge,  erred 
In  refusing  the  motion  for  a  new  trial,  on 
the  ground,  as  contended  by  the  appellant, 
that  the  reasons  assigned  by  him  were  erro- 
neous. In  the  case  of  SIras  v.  Jones,  43  S.  C. 
91,  98,  20  8.  E.  905,  907,  the  court  says: 
"When  the  rulings  of  the  circuit  Judge  are 
brought  In  review  before  this  court,  twe 
things  must  appear:  (1)  That  the  ruling 
to  which  exception  was  taken  Is  erroneous; 
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<2)  tfaat  the  appellant  lias  suffered  prej- 
udice by  such  erroneous  ruling."  Tbe  effect 
of  erroneous  reasons  assigned.  In  refnsli^E 
motions  for  new  trials,  may  be  ^Tlded  Into 
tbree  dasses:  (1)  When  the  motion  Is  re- 
fused on  the  ground  that  the  court  Is  with- 
out power  to  entertain  It  [That  principle  Is 
Inapplicable  to  this  case.]  <2)  When  the 
motion  is  based  upon  a  question  of  law,  In 
which  case  this  court  will  look  to  the  ground 
upon  which  the  motton  was  made,  for  the 
pmirase  of  determining  whether  It  was  er- 
roneously overruled.  And  (8)  when  the  mo- 
tion invoWes  a  question  of  fact.  In  which 
case  it  must  appear  tbat  the  presiding  judge 
would  have  ordered  a  new  trial  but  for  the 
erroneous  reasons,  otherwise  It  will  be  pre- 
sumed that  other  reasons  would  have  been 
assigned,  If  those  bad  not  been  deemed  suf- 
ficient. State  V.  David.  14  8.  C.  428 ;  Wood 
V.  Railroad,  19  S.  C.  579;  Montgomery  v. 
Insurance  Co.,  65  S.  C.  1,  32  S.  B.  723; 
Mason  v.  Railroad,  58  S.  G.  70,  36  S.  E. 
440,  53  L.  R.  A.  913,  79  Am.  St  Rep.  826; 
Glover  V.  Gasque,  67  S.  C.  18,  45  S.  B.  113; 
Peterman  v.  Pope,  74  a  O.  296,  54  S.  B.  669. 

In  the  case  under  consideration  the  mo- 
tion was  made  on  three  grounds:  <1)  That 
there  was  an  entire  absence  of  testimony  to 
sustain  the  verdict;  (2)  that  the  verdict 
was  against  the  preponderance  of  the  evi- 
dence* and  (3)  that  the  verdict  was  ex- 
cessive. The  first  ground  presents  a  ques- 
tion of  law.  The  testimony  tended  to  show 
that  Reed  had  mistaken  the  time,  by  reason 
of  the  fact  that  his  watch  bad  mn  down, 
but  It  likewise  tended  to  show  that  this  was 
caused  by  the  defendant  through  its  con- 
ductor, In  requiring  or  permitting  Reed  to 
operate  his  engine,  after  he  had  been  in  the 
discharge  of  his  duties  for  42  consecutive 
hours  immediately  preceding  the  collision, 
without  rest,  and  for  about  27  or  28  hours 
without  anything  to  eat  This  was  evidence 
of  negligence,  and  the  first  ground  of  the 
motion  was  properly  overruled.  The  second 
ground  Involved  a  question  of  fact  and  it 
does  not  appear  that  the  presldli^  Judge 
would  have  spranted  the  motion  except  for 
the  alleged  erroneona  reasons;  but,  on  the 
contrary,  It  affirmatively  appears  that  he 
would  have  refused  It  on  additional  grounds. 
If  he  had  considered  those  assigned  to  be 
Insufficient  He  says :  "Aside  from  the  point 
discussed,  I  think  there  was  testimony 
from  whlcb  the  jury  mie^t  have  drawn  the 
conclusion  that  the  defendant  was  negligent 
In  another  respect  But  as  there  may  be 
a  new  trial  of  this  case,  I  must  refrain  from 
a  discussion  of  the  facts  In  detail.*'  There- 
fore there  was  no  error  in  overruling  this 
ground.  The  third  ground  was  sustained  by 
the  presiding  judge,  and  therefore  la  not  be- 
fore this  court  for  consideration. 

These  views  render  unnecessary  the  con- 
sideration of  the  question  whether  the  rea- 


sons given  by  the  presiding  judge  in  refnslng 
the  motion  for  a  new  trial  were  erroneous. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afflnned. 


HITCHINBR  T.  WESTERN  UNION  TELE- 
GRAPH OO. 

(Snpreme  Cwat  of  South  Oarollna.   Smt.  17, 

1906.) 

1.  Telbobafhs— Failubb  to  Delitsb  Mes- 
sage—Mental AlfGUISH. 

Plaintiff  sued  to  recover  for  faiinre  to  de- 
liver a  telesram  to  his  wife:  "Do  not  come  to- 
morrow. Smallpox  at  L.  Will  write."  Beld. 
that  evidence  that  the  baby  ot  the  addressee 
was  fed  on  artificial  food,  and  the  supply  woich 
she  had  was  only  enough  tor  one  day,  is  inad- 
missibie  to  stow  mental  anguish  of  tlM  wife, 
who  was  quarantined  at  L. 

2.  Same— CoNTBACT  to  Deliver. 

Tbat  a  telegraph  agent  stated  to  the  sender 
tbat  he  would  do  all  he  could  to  get  the  mee> 
sage  through  in  a  certain  time  is  not  evidence 
of  a  special  contract  to  deliver  at  a  specified 
time,  but  implies  only  an  attempt  to'  deliver 
with  reasonable  diligence. 

[Ed.  Note.— For  cases  in  point  see  vol.  45. 
Gent.  Dig.  Telegraphs  and  Telephones,  i  18.] 

8.  Same— BvioBNCB  or  WiLLraurass. 

In  an  action  for  delay  In  delivery  of  tele- 
grim,  there  was  evidence  that  a  message  was 
filed  at  R.  between  6:30  and  7  p.  m.  Central 
time,  to  be  delivered  at  A.,  that  the  office  at 
A.  closed  at  8:30  p.  m.  Eastern  time;  that  it 
was  delivered  the  next  day  at  10:20  a.  m. 
Held,  insuflScient  to  show  willfulness  in  the  de- 
lay of  the  telegram. 

[Bd.  Note.— For  cases  in  point  era  vol.  45. 
Qrat  Dig.  Telegraphs  and  Telephones,  %  33.] 

4.  Sahe— Nonsuit. 

Refusal  of  nonsuit  In  action  for  delay  in 
delivery  Of  telegram  feeld  proper  under  the 

evidence. 

[Ed.  Note.— For  cases  in  point  see  vol.  4.'. 
Cent  Dig.  Telegraphs  and  Telephones.  S  7G.| 

6.  SAin— Evidence  of  Dauaobs. 

In  an  action  for  damages  for  delay  in  tele- 
gram wherebj  plaintiff's  wife  was  for  several 
weeln  quarantined  in  a  town  subject  to  saiall- 
pox,  evidence  held  Insufficient  to  show  that 
such  exposure  was  the  proximate  result  of  a 
failure  to  deliver  the  telegram. 
6.  Same— Mbntai.  Anoijish. 

In  an  action  to  recover  for  delay  in  delivery 
of  a  telegram  whereby  plaintiff's  wife  was  ex- 
posed to  smallpox,  the  greatest  length  of  time 
for  which  plamtiff  could  recover  for  mental 
anguish  is  from  the  time  of  the  receipt  of  the 
message  to  the  time  when  with  reasonable  dili- 
gence he  could  have  removed  his  wife  from  such 
danger. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  Memmlnger,  Judge. 

Action  by  D.  R.  MItcblner  against  the 
Western  Union  Telegraph  Company.  Judg:- 
ment  for  plaintiff,  defendant  appMls.  Re- 
versed. 

Geo.  H.  Perrons,  Evans  ft  Finl^,  and 
Frank  B.  Gary,  for  appellant  Wm.  N.  Gray- 
don,  for  respondoit 

JONES,  J.  This  Is  the  second  appeal  Id 
this  case;  the  former  appeal  being  reported 
in  70  S.  C.  622.  50  S.  E.  190.   The  plaintiff 
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seeks  to  recover  damages  for  mental  aogalsh 
alleged  to  have  resulted  from  defendant's 
negligence    and    wUlfnlness  In   failing  to 
promptly  deliver  a  message  filed  on  April  2, 
1908,  for  8.  B.  Bell,  with  defendant's  agent 
atRlcbland,  G&.,  for  traDgmlsslon  to  plaintiff 
at  AUwvUle.  S.  C.  In  tbese  words:   "Do  not 
come  to-morrcrw.     Smallpox  at  Lumpkin. 
Will  write."    Plaintiff's  wife  with  baby  was 
aboat  to  visit  Lampkin,  Ga.,  expected  to  take 
the  3^6  a.  m.  train,  April  3d,  and  the  object 
at  the  messase  was  to  prevent  her  leaving 
Abbeville  on  that  train.   The  complaint  al- 
leges a  special  contract  by  wbich  the  defend- 
ant agreed  to  deliver  the  message  at  Abbe- 
vUle,  B.       on  the  night  of  April  2d.  In  time 
to  prevent  Mrs.  M^tidiiner  from  leaving  Abbe- 
ville The  complaint  tnrther  alleges  that  ow- 
ing to  the  failure  to  promptly  deliver  said  tel- 
egram, "plalntUTs  wife  and  baby  went  to 
Lnmpkln.        were  quarantined  on  account 
of  smallpox,  were         there  four  or  five 
weds,  wrae  constantly  exposed  to  the  danger 
of  nnallpox,  and  plaintiff  was  subjected  to 
great  mental  anguish  and  distress  on  account 
of  the  danger  of  his  wife  and  baby."  The 
Jnry  rendered  a  verdict  for  fM7^  In  favor 
of  plaintiff. 

1.  The  flrat  exceptl<»i  alleges  errot  In  per- 
mitting plaintiff  to  testify  as  to  mental  snf- 
feHng  arisli^  from  the  fact  that  his  baby, 
whlidi  accompanied  bis  wife  to  Lumpkin, 
was  fed  on  artificial  food,  and  that  the  supply 
of  prepared  milk  which  she  took  with  her 
was  only  sufficient  to  last  until  4  o'clock  p. 
m.,  April  Sd.   The  objectlm  nrged  against 
the  admission  of  the  testimony  was  that  it 
was  not  relevant  to  the  aUegatlons  of  the 
complaint  We  think  the  testimony  was  im- 
properly admitted  for  ttw  purpose  for  which 
it  was  introduced,  to  ^ow  plaintiff's  mental 
anguish.   The  allegations  of  the  complaint 
will  not  warrant  a  recov^  for  mental  suf- 
foing  <m  account  of  the  situation  of  tha 
baby.  Such  mental  suffering  was  not  reason- 
ably within  the'omtemplatloa  of  the  defend- 
ant company,  tor  there  was  nothing  on  the 
face  of  the  message  or  In  the  Information  al- 
leged to  have  been  given  the  defendant  to 
connect  the  baby  with  the  message.  Jones 
V.  Tel.  COw,  70  S.  O.  540.  60  S.  B.  198.  The 
complaint  alleged  merely  that  the  defendant 
was  informed  that  the  object  of  the  message 
was  to  prevent  Mrs.  Mltchlner  leaving  Abbe- 
ville that  nis^t,  and  the  testimony  was  only 
to  tliRt  effect.  There  Is  a  view,  however,  un- 
der which  the  testimony  was  not  wholly  Ir- 
relevant   The  defendant  had  interrogated 
plaintiff  as  to  whether  he  made  any  effort  to 
prevoit  Mrs.  Mltchlner  from  stopping  at 
Lmnpkln,  and  It  may  be  that  the  testimony 
as  to  the  necessities  of  the  baby  would  af- 
ford scmie  explanation  why  the  plaintiff  al- 
lowed his  wife  to  stop  at  Lumpkin,  at  least 
for  such  length  of  time  as  the  needs  of  the 
cUld  would  require.    We  would  therefore 
not  hold  the  ruling  to  be  reversible  error. 
Z  72ie  defendant  requested  the  court  to 


diarge  the  Jury  that  there  was  no  evidence 
of  the  special  contract  alleged,  and  the  fifth 
and  seventh  nceptiona  assign  error  in  refus- 
ing to  BO  charge,  and  In  submitting  it  to  the 
Jury  to  determine  whether  any  such  contract 
had  been  made.  This,  we  think,  was  error. 
The  only  testimony  relied  on  to  support  sa'd 
special  contract  was  that  the  telegraph  oi-- 
erator  at  Richland,  Oa.,  when  advised  that 
the  sender  wanted  the  message  to  be  deliv- 
ered at  Abbeville  before  Mrs.  Mltchlner  left, 
promised  do  all  he  could  to  get  It 
through."  We  are  now  called  upon  to  decide 
whether  a  mere  telegraph  operator  has  pow- 
er to  bind  the  telegraph  company  by  a  fe- 
cial contract  to  deliver  a  message  at  a  apecl- 
fled  tim&  It  is  sufficient  In  this  case  to  say 
that  there  was  no  evidence  at  any  such  agree- 
ment, as  a  promise  by  the  transmitting  agent 
to  do  all  he  could  to  get  tiie  message  through 
cannot  be  construed  as  a  guaranty  that  the 
message  would  be  delivered  In  time.  The 
promise  imported  nothing  more  than  Is  In- 
volved In  the  ordinary  contract  of  a  tele- 
graph company  on  receiving  a  message  for 
transmission  and  delivery,  which  Is  to  trans- 
mit and  deliver  with  all  reasonable  diligence. 
Under  such  ordinary  contract  a  telegraph 
company  is  not  an  insure,  and  Is  only  liable 
for  negligence  or  willful  default  In  the  trans- 
mission and  delivery  of  messages.  The  de- 
fendant was  very  probably  prejudiced  by 
anbmitting  this  question  to  the  Jury.  The 
Jury,  under  the  charge,  may  have  found  that 
there  was  such  a  special  contract  and  held 
the  defendant  liable  for  failure  to  deliver  In 
time,  although  believing  that  the  message 
was  not  filed  at  Richland  unW  after  the  close 
of  the  Abbeville  office,  for  the  court  instruct- 
ed the  Jury  not  to  consider  whethw  the  office 
hours  were  reasonable  or  not.  In  case  they 
found  there  was  an  express  contract  to  de- 
liver before  plaintUTs  wife  left  Abbeville. 

3.  Under  the  second,  sixth,  and  ninth  ex- 
ceptions, the  question  Is  presented  whether 
there  was  any  evidence  of  wiUfnlneas  on  the 
part  of  the  defendant  In  falling  to  deliver  the 
message  promptly.  This  question  was  raised 
on  circuit  by  motion  to  nonsuit  the  cause 
of  action  based  uprai  willfulness,  by  request 
to  charge  that  there  was  no  evidence  of  will- 
fulness, and  by  motion  for  new  trial  on  that 
ground.  There  Is  a  conflict  In  the  testimony 
as  to  the  exact  time  wben  the  message  was 
filed  with  the  Rlcbland  agent  The  testimony 
for  plaintiff  was  that  the  message  was  fllt^d 
between  6.30  and  7  o'clock  p.  m..  while  ti.i> 
testimony  of  defendant's  agent  at  Richlanl 
was  that  it  was  filed  at  7.35,  and  that  he 
noted  the  time  on  the  telegram  when  filed, 
and  such  Is  tbe  time  Indorsed  on  the  original 
telegram  Introduced  in  evidence.  Between 
Richland,  Qa.,  and  Abbeville,  S.  0.,  are  two 
relay  stations,  one  Amerlcus,  Ga.,  the  other 
AUanta,  6a.  The  message  was  transmitted 
to  Amerlcus,  Ga.,  at  7.40  p.  m.,  but  did  not 
reach  the  Abbeville  office  uutll  9.30  a,  m., 
April  3d,  and  was  delivered  to  plaintiff  at 
Digitized  by  CjOOg  IC 


224 


B5  SOUTHEASTERN  EEPOBTEB. 


(s.a 


10.20  a.  m.,  as  testified  by  plaintiff,  or  at 
9.35  a.  m.,  as  testified  to  by  defendant's  agent 
at  Abbeville.  Tbe  standard  of  time  prcTall- 
Ing  at  Klcbland,  Oa.,  was  one  hour  earlier 
than  the  standard  prevailing  at  Abbe- 
ville, S.  C,  and  the  closing  bour  of 
the  Abbeville  office  was  8.30  p.  m.,  so  that, 
If  tbe  message  was  filed  at  Richland  before 
7.00  p.  m.,  there  was  something  over  30  min- 
utes In  which  to  transmit  to  the  Abbeville 
office;  whereas,  If  the  message  was  filed  at 
7.35,  It  was  even  then  too  late  for  transmit- 
sion  to  the  Abbeville  office  that  evening. 
There  was  testimony  to  the  effect  that,  in 
view  of  the  usual  business,  one  hour  would 
be  a  reasonable  time  In  which  to  get  a  mes- 
sage from  Richland,  Oa.,  to  Abbeville,  8.  C, 
llirough  the  relay  stations  of  Amerlcus  <ind 
Atlanta ;  but  that,  If  th«  wires  were  open  and 
operator  ready  to  receive  the  message,  It 
could  be  transmitted  In  a  few  minutes. 
When  the  message  reached  Amerlcus  at  7.40, 
it  was  then  too  late  to  transmit  to  the  Abbe- 
ville offlt'e  before  Its  close  at  8.80  p.  m.,  which, 
according  to  tbe  testimony,  was  a  reaaonabte 
closing  hour,  and,  when  the  Abbeville  office 
made  the  "good  night"  call  to  Atlanta  office, 
it  received  no  Information  that  th<ere  was 
a  message  for  Abbeville.  When  the  message 
was  received  at  th«  Abbeville  office  at  0.30 
-next  morning,  Information  of  It  was  phoned  to 
plaintiff  and  tbe  message  delivered  some  min- 
utes later.  It  was  held  in  Young  v.  Tel,  Co.. 
C5  8.  0.  93.  43  S.  E.  448,  Machen  v.  Tel.  Co., 
72  S.  C.  256,  51  S.  E.  697,  and  Willis  v.  Tel. 
Co.,  73  S.  O.  879,  53  S.  E.  639,  that  long  delay 
and  absence  of  effort  to  deliver  promptly  are 
some  evidence  to  go  to  the  Jury  on  tbe  ques- 
tion of  willfulness.  The  present  caso,  how- 
ever, shows  some  effort  to  deliver,  and,  In 
view  of  tbe  time  necessarily  required  to 
transmit  a  message  between  the  places  named 
through  two  relays  and  tbe  right  to  observe 
reasonable  office  hours,  there  was  no  long 
unexplained  delay.  We  think,  therefore,  that 
defendant's  contention  that  there  was  no 
evidence  of  willfulness  should  have  been  sus- 
tained. 

4.  Tbe  third  exception  assigns  error  In  re- 
fusing tbe  motion  for  nonsuit  of  the  cause  of 
action  based  upon  negligence,  on  the  ground 
that  there  was  no  evidence  of  negligence.  We 
cannot  say  there  was  not  a  scintilla  of  evidence 

-of  neglii^ence.  If  tbe  message  was  not  received 
at  tbe  Richland  office  until  7.86,  as  claimed 
by  defendant,  then,  as  shown  on  the  former 
appeal,  there  was  no  evidence  of  actionable 
n^igence,  as  It  was  then  clearly  too  late 
to  tran«nlt  to  Abbeville  that  night  before  its 
reasonable  closing  bour.  But  If  the  message 
was  filed  between  6.30  and  7.00  o'clock,  as 
testified  by  plaintiff's  witness,  and  it  was  not 
transmitted  until  7.40,  it  was  for  the  jury  to 
say  whether  due  diligence  was  exerdsed  un- 
der the  circumstances.  There  was  no  evi- 
dence that  tbe  Richland  operator  during  that 

.  time  was  bu^  with  prior  messages  or  could 
xiot  g0t  the  Amerlcui  office,  except  aa  to  five 


minutes  of  time  after  the  receipt  of  the  mes- 
sage. Ab  there  was  no  evidence  that  tbe 
relay  stations  at  Amerlcus  and  Atlanta  were 
so  occupied  on  that  particular  occaai<m  as 
not  to  be  able  Immediately  to  receive  and 
transmit  the  message.  It  may  be  that  the  de- 
fendant failed  to  exercise  the  diligence  due 
under  the  circumstances,  if  the  message  was 
filed  before  7.00  p.  m.  Hence,  there  was  no 
error  in  refusing  the  nonsuit  on  that  ground. 

5.  Under  tbe  eighth  exception,  appellant 
contends  that  the  circuit  court  erred  in  re- 
fusing a  new  trial  because  there  was  a  total 
failure  of  evidence  to  show  that  plaintiff's 
wife  and  child  were  quarantined  in  Lumpkin, 
and  thereby  exposed  to  the  smallpox,  as 
allied  in  tbe  complaint.  While  there  was 
some  evidence  tbat  tbe  towns  of  Richland 
and  Preston  quarantined  against  Lumpkin  ou 
account  of  smaUpox  In  April.  1903,  the  evi- 
dence was  undisputed  that  Mrs.  MltcMner 
was  free  to  leave  Lumpkin  by  other  routes 
than  through  Richland,  and  tbat  all  residents 
of  Lumpkin  were  free  to  pass  through  Rich- 
land on  the  Seaboard  Air  Line  to  Amerlcus, 
through  which  place  plaintiff's  wife  traveled 
both  in  going  to  and  returning  from  Lump- 
kin. There  was  therefore  a  complete  failure 
of  proof,  In  so  far  as  plaintiff's  cause  of  ac- 
tion depended  upon  the  alleged  quarantine. 
The  evidence  showed  that  plaintiff  made  no 
effort  to  recall  his  wife  after  learning  of  tbo 
existence  of  smallpox  at  Lumpkin,  and  that 
Mrs.  Mltchlner  made  no  effort  to  leave. 
Hence,  any  mental  anxiety  which  plaintiff 
may  have  suffered  because  his  wife  remained 
for  several  weeks  in  Lumpkin  was  not  the 
natural  and  proximate  result  of  the  failure 
to  deliver  the  telegram,  but  was  the  result 
of  his  and  her  choice  to  remain  there  after 
knowledge  of  tbe  conditions.  It  appears  that 
there  was  smallpox  in  Abbeville  at  tbe  same 
time,  and  this  may  have  had  an  Infiuence  in 
the  decision  to  remain.  There  was  no  evi- 
dence that  plaintiff's  wife  was  exposed  to 
smallpox  at  Lumpkin,  except  the  fact  tbat  It 
existed  In  the  town,  and  there  was  a  case 
about  75  yards  from  where  she  resided  with 
her  brother.  But  tbe  plaintiff's  cause  of  ac- 
tion is  not  wholly  dependent  upon  the  exist- 
ence of  the  quarantine.  If  the  defendant  was 
negligent  in  falling  to  deliver  the  message  in 
time,  and  if  as  a  natural  result  of  that  failure 
the  plaintiCrs  wife  (not  wife  and  child)  was 
exposed  to  tbe  danger  of  smallpox  for  any 
length  of  time,  and  if  plaintiff,  judged  by  the 
standard  applied  to  men  of  average  flrmneffl, 
intelligence,  and  sensibility,  suffered  mental 
anguish  because  of  such  exposure,  tbe  com- 
plaint is  broad  enough  to  sustain  a  recovery 
for  such  damages  as  the  jury  may  conclude 
are  just  compensation  therefor.  The  greatest 
length  of  time  for  which  plaintiff  could  pos- 
sibly have  suffered  mental  anguish  as  ttie 
result  of  tbe  failure  to  deliver  the  message. 
If  the  jury  should  conclude  there  was  a  neg- 
ligent failure  to  deliver  promptly,  is  ftrom  the 
time  of  the  receipt  of  the  message  to  the  time 
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vhea  with  rauonabl*  diUgence  be  could 
bare  kept  or  remoTed  liar  txom  Buch  danger, 
since  tbe  law  requires  one  affected  by  tbe 
negligrace  of  another  to  use  ordinary  care 
to  avert  or  minimize  the  harmful  consequen- 
ces. WmiB  r.  Tel.  Co.,  69  8.  O.  SSB,  48  S.  B. 
S3S.  104  Am.  St  Bep.  828.  As  the  circuit 
court  may  bare  refused  the  new  trial  because 
tbe  pUlntlfrs  canse  of  action  waa  not  wholly 
dependent  upon  tbe  existence  of  the  ^leged 
quarantine,  we  cannot  say  that  there  was  er> 
Tor  of  law;  but.  as  there  must  be  a  new  trial 
npon  other  grounds  already  stated,  the  re- 
marka  we  have  made  In  this  connection  may 
be  nsefol  in  readilng  a  juat  conclualon  in  this 
protracted  litigation. 

The  r«nalning  exceptions,  not  practically 
covered  hj  what  has  beoi  aald,  relate  to  the 
diaige  to  the  Jury  as  to  panlttve  damages; 
but  tb^  were  not  argued  by  appellant,  and 
we  do  not  deem  it  Important  to  consld» 
tbem. 

Tbe  Judgment  of  the  circuit  court  is  re- 
Torsed,  and  tbe  case  remanded  for  a  new 
trlaL 


TODNO  T.  SBABOABD  AIB  LINB  BT. 

<8iipreme  Oonrt  of  South  Carolina.   Bept  17, 

1906.) 

L  Appeal— HAKifUsa  Bbbob. 

AdmiBBion  of  evidence,  aa  to  a  fact  not  In 
dispute,  ia  not  prejudicial  error. 

[Ed.  Note.— For  cases  In  point,  see  vol.  3, 
Cent.  Dlx-  Appeal  and  Error,  |  U68.] 

2.  Evidence— Rxa  Gbstx. 

In  an  action  b;  a  servant  for  Injuries 
cansed  by  defects  In  an  appliance  of  which  the 
foreman  bad  notice,  a  statement  of  tbe  fore- 
ntan  aa  soon  after  the  acddent  as  tbe  employe 
l!ot  qofet,  that  If  a  new  appliance,  for  which 
rpquiaitlon  liad  bean  made,  bad  been  sent,  the 
ac^dent  wonld  not  have  happened,  Is  part  of 
the  res  gestse. 

TEd.  Note.— For  cases  In  point,  see  ToL  20, 
CenL  X>is.  Evidence.  H  861-S6£] 

8.  MaSTEB  and   SKRTAlll^InJUIT  VO  SSBT- 
AITT— BTIDBRCB. 

In  an  action  for  injnriea  to  a  railroad 
emploTe,  evidence  that  defendant  forced  plain- 
tiff to  leave  its  emplorment  becanse  be  wonld 
not  a  release  of  his  claim  for  injary  was 
admianUe,  where  the  court  mled  that  the  jury 
had  no  richt  to  cooBlder  this  fact  as  an  element 
of  damage  unless  plaintiff  waa  diacbarged  be- 
cause  of  the  injury. 
Woods,  J.,  dissenting  in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  UniOD  County ;  Elugh,  Judge. 

Action  by  M.  V.  Young  against  tbe  Sea- 
board Air  Line  Railway.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Defendant  appealed  <m  following  excep- 
tions: 

-(1)  Because  his  honor  erred  In  penntttlng 
tbe  wttnoas,  hSoon  Tomig,  to  testify  that  he 
and  sereral  others  bad  complained  to  the 
section  master  about  tbe  condition  o£  tbte 
cleaver  or  cleavers.  This  was  erroneous,  be- 
cause it  pennitted  a  witneaa  to  testify.  In  so 
Car  as  It  raftrred  to  Us  own  ccunplalnta,  to 
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transactions  or  conversations  between  him- 
self and  the  section  master.  In  which  neither 
the  plaintiff  nor  defendant  were  in  any  way 
Interested  or  Involved  at  tbe  time,  and  which 
transactions  or  conversations  were  not  rele- 
vant to  the  Issues  made  In  this  case.  It  was 
not  the  proper  and  competent  way  to  prove 
the  condition  of  the  cleavers;  It  being  evident 
that  there  might  have  been  complaints,  no 
matter  what  the  condition  of  the  cleavers 
was.  The  condition  of  tbe  cleavers  could  not 
be  lawfully  ascertained  by  proving  complaints 
from  the  section  hands.  It  waa  further  in- 
competent because,  in  so  far  as  the  witness 
testified  as  to  the  declarations  and  ccunplalnts 
of  others,  he  was  permitted  to  testify  aa  to 
declarations  and  statements  made  by  others, 
the  fellow  servants  of  the  plaintiff,  and  him- 
self ;  which  statements  could  be  nothing  more 
nor  less  than  hearsay.  The  complaints  of  tbe 
witness  and  bim  fellow  servants  to  tbe  section 
master  were  really  nothing  more  tlian  decla* 
rations  giving  their  opinions  as  to  what  was 
needed  by  tbem  for  th^r  work. 

"(2)  Because  his  honor  permitted  tbe  plaln- 
tltTs  counsel  to  aak  the  witness,  Moore  Young, 
tbe  questloo.  whether  or  not  tbe  section 
master  had  made  requisition  for  new  cleav- 
ers. The  error  consisted  In  allowing  the  wit- 
ness to  state  a  fact  which  be  could  not  pos- 
sibly know,  and  did  not  claim  to  know  of  his 
own  knowledge,  but  must  have  known.  If  at 
all,  from  tbe  statement  of  tbe  section  master, 
whl<di  would  be,  of  course,  nothing  more  than 
hearsay.  Even  If  requisition  bad  been  made 
for  new  cleavers,  it  was  not  proper  to  permit 
the  witness  to  testify  as  to  this  In  order  to 
show  the  condition  of  the  cleavers  at  the 
time  of  the  accident 

"(8)  Because  bis  honor  erred  In  ruling  tliat 
the  witness,  Jeff  Shelton,  could  answer  the 
question  asked  by  plaintiff's  counsel,  whether 
or  not  he,  or  any  of  the  section  hands;  had 
made  comidalDt  to  the  section  master  about 
the  condition  of  the  ciearers.  ^Hils  was  er- 
roneous, because  it  pennitted  the  witness  to 
state  a  trsnsactton  or  conversatton  between 
hlmsdf  and  the  other  secUon  hands  with  the 
sectioa  master,  whldh  was  certainly  not  rel»- 
vant  to  tbe  matters  In  issne,  and  was  not  tbe 
proper  way  to  prove  tbe  condition  of  the 
deavOTB.  If  this  testimony  was  not  com- 
petent to  prove  tbe  condttloi  of  the  cleavers, 
It  was  not  otherwise  r^rant  to  tbe  iBsnes 
raised  by  tbe  pleadings. 

"(4)  Because  his  bonor  erred  In  permitting 
the  witness,  Walter  Jeter,  to  uiswer  the  quee- 
tU>n  asked  plaintiff's  counsel,  as  follows: 
'Q.  Did  you  make  ai^  oranplalnt  about  the 
condition  of  these  cleavers?  A.  Yes,  sir.'  It 
was  error  to  permit  the  witness  to  testify  as 
to  the  fact  that  be  bad  made  complaint  about 
tbe  condition  of  the  cleavers,  tbe  time  as  to 
the  complaint  not  being  stetod,  and  the  fact 
Uuit  Oils  witneaa  had  made  complatobi  about 
tbe  condition  of  the  cleavers  not  being  rele* 
vant  to  the  issues  involved  In  tbe  case,  this 
testimony  at  best  could  only  t^d  to  prove 
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tbe  section  master's  knowledge  of  Uie  condi- 
tion of  tbe  dearers,  which  fact,  from  tbe 
testimony,  was  well  known  to  him  wltboat 
Information  from  tbe  section  bands. 

"(5)  Because  his  honor  erred  In  permit- 
ting tbe  witness,  Jeff  Sbelton,  to  testify  that 
tbe  section  master  said,  after  tbe  accident, 
*If  tbey  bad  sent  me  tbe  new  cleaver  I  bad 
made  reposition  [requisition]  for,  that  It 
would  not  hare  happened.'  From  all  of  tbe 
testimony  of  all  the  witnesses,  considered 
together,  It  was  clearly  shown  that  the  sec- 
tion master  was  not  present  when  the  ac- 
cident occurred,  but  was  some  30  or  40  yards 
away  at  the  river  bridge,  did  not  see  the  ac- 
cident, and  evidently  did  not  know  how  it 
happened,  except  from  hearsay,  and  did  not 
return  until  some  minutes  after  the  accident, 
and  could  not  have  made  this  remark  until 
after  Mr.  Young  had  gotten  somewhat  easy, 
which,  according  to  tbe  teesttmony  of  the  wit- 
nesses, was  20  or  25  minutes  after  tbe  acci- 
dent. These  declarations  of  the  Bectlon  mas- 
ter could  not  possibly  be  a  part  of  the  res 
gestcc,  could  not  be  competent  as  an  admis- 
sion to  bind  the  company,  and  from  all  of 
the  circumstances  was  nothing  but  an  expres- 
sion of  opinion  as  to  the  cause  of  the  injuries, 
and  this  opinion,  based  upon  tbe  statements 
of  tiie  eyewltne^es  as  to  how  It  occurred. 
By  permitting  this  witness  to  thus  testify, 
tlite  court,  in  effect,  permitted  a  witness  to 
testify  as  to  what  another  party  had  said 
not  under  oath,  and  which,  under  all  the 
Facts,  was  clearly  nothing  but  hearsay  and 
uu  expression  of  opinion. 

"(6)  Because  his  honor  erred  In  permitting 
tbe  plaintiff  to  testify  that  the  section  master 
told  him,  after  tbe  accident,  and  after  plain- 
tiff had  gotten  easy  and  quiet,  that,  'If  they 
bad  sent  me  the  cleaver  I  bad  sent  In  requi- 
sition for,  there  would  not  have  been  any- 
thing of  this  matter':  that  is,  of  plaintiETs 
eye  getting  hurt.  It  was  error  to  permit 
this  witness  to  testify  as  to  this  statement 
or  declaration  of  the  section  master,  which 
happened  too  long  after  the  accident  to  be 
a  part  of  tbe  res  gestte,  being  20  or  2S  min- 
utes afterwards,  and  which  was  in  no  way 
an  explanatory  exclamation.  It  was  not  a 
part  of  tbe  res  gestae,  and  was  not  an  ad- 
mission against  Interest,  but  was  merely  an 
expression  of  opinion  based  upon  statements 
made  to  the  section  master  by  those  who 
were  present. 

"(7)  Because  his  bonor  erred  in  permitting 
plaintiff  to  testify,  oree  the  objection  of  the 
defendant,  tliat  after  he  ri'tumed  to  work  for 
tlie  defendant,  be  was  fired  [dischai^ed]  by 
tbe  company  becaiue  he  would  not  sign  a 
release  paper;  that  Is,  a  release  for  any 
claim  be  might  have  for  damages  tn  bis  ^e. 
The  error  consisted  in  permitting  tbe  witness 
to  testify  as  to  a  transaction  between  blm 
and  the  employes  or  agents  of  the  defendant 
several  weeks  or  months  after  his  injury,* 
which  transaction  bad  notbii^  to  do  with  ex- 
plaining to  the  jury  bow  tbe  accident  occnz^ 


red,  or  In  Qxlng  the  liability  (or  the  samfc 
This  testimony  of  the  plaintiff  as  to  bis  dis- 
charge by  the  company  l}ecaaBe  he  would  not 
sign  a  release  was  irrelevant  to  the  issue, 
and  was  very  prejudicial  to  the  defendant, 
in  that  It  was  used  to  inflame  tbe  mind  of 
tbe  Jury  against  the  defendant  It  was  error 
to  permit  this  testimony,  there  being  no 
charge  of  vindictive,  willful  or  wanton  con- 
duct on  the  part  of  tbe  defendant,  in  that  It 
did  not  intend  to  throw  any  light  upon  the 
question  whether  or  not  the  plaintiff  was  In- 
jured by  tbe  negligence  of  tbe  defendant, 
that  being  the  only  issue  submitted  to  tbe 
Jury.  Such  evidence  could  be  used,  and  was 
only  used,  for  tbe  purpose  of  improperly  In- 
fluencing the  Jury  against  the  defendant,  was 
not  responsive  to  any  issue  properly  raised 
by  the  pleadings,  there  being  no  charge  of 
willfulness,  wantonness,  recklessness,  or  gen- 
eral misconduct  towards  tbe  plaintiff  by  tbe 
defendant. 

"(8)  Because  bis  bonor  erred  in  permitting 
plaintiff  to  testify  that  he  suffered  mental 
anguish,  in  that  be  was  apprehensive  that  be 
might  lose  the  sig^  of  his  eye;  bis  bonor 
holding  that  plaintiff  could  recover  for  such 
apprehensions  on  tbe  part  of  tbe  plaintiff. 
It  was  error  on  tbe  part  of  his  honor  to  Iwld 
that  apprehensions  on  the  part  of  tbe  plain- 
tiff as  to  what  might  happen  was  a  proper 
ground  for  recovery  In  an  action  of  this  kind. 
The  plaintiff.  In  an  action  of  this  kind,  can 
only  recover  his  actual  damages  for  lost 
time,  expenses,  and  actual  physical  pain  and 
mental  angulsb  suffered  on  account  of  exist- 
ing circumstances,  but  he  cannot  recover  on 
account  of  appreboisions  which  he  might 
have  bad  as  to  what  might  [Msslbly  happen 
on  account  of  existing  conditions. 

"(9)  Because  fals  bonor  erred  in  overruling 
tbe  motion  of  the  defendant  upon  tbe  minutes 
of  the  court  for  a  new  trial.  (1)  In  overrul- 
ing this  motion  for  a  new  trial,  bis  bonor 
erroneously  held  that  It  was  competent  for 
for  plaintiff  to  prove  tbat  he  had  been  dis- 
charged by  some  employs  of  tbe  company  some 
weeks  or  months  after  tbe  accident,  when  be 
bad  returned  to  work,  because  be,  the  plain- 
tiff, would  not  sign  a  release  for  any  claim 
he  might  have  against  the  company  on  ac- 
count of  his  injuries.  His  bonor  held  that 
this  was  not  strictly  in  the  case,  but  tliat  it 
might  come  In  to  show  the  genoal  relation 
between  the  parties.  This  was  erroneous,  for 
tbe  only  question  to  be  decided  in  the  case 
was,  whether  or  not  the  plaintiff  was  Injured 
by  the  negligence  of  tbe  defendant  in  not 
furnishing  blm  with  safe  tools  with  wblcb  to 
work.  The  fact  that  he  was  afterwards  dis- 
charged, could  not  throw  any  light  upon  that 
question.  Tbis  testimony  could  only  be  used, 
and  was  only  used,  to  excite  sympathy  for 
the  plaintiff,  to  Inflame  tbe  mind  of  the  Jury 
against  the  defendant  by  arguing  to  them 
that  the  defendant  liad  injured  the  plaintiff 
by  its  negligence,  and  bad  then  discharged 
blm  when  be  returned  to  bit  work  becaoae  be 
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would  Dot  sign  tbe  releeae.  The  defendant 
bad  no  notice  that  any  sncb  testimony  would 
be  Introduced,  and  could  not  bare  anticipated 
that  such  wonld  be  admitted  or  permitted, 
and  therefore,  could  not  be  In  position  to 
contradict  tbe  sama  His  honor  should  hare 
beld  that  a  graTe  Injustice  had  thoa  been 
done  the  defendant  upon  the  trial  of  tbe  case, 
under  all  of  the  clrcnmitances,  and  Bhoald, 
npoD  this  ground,  bave  granted  tbe  defend- 
anf  8  motion  for  a  new  trial.  There  was  no 
auction  In  the  complaint  that  the  defend- 
ant bad  in  any  way  mistreated  or  damaged 
tbe  plaintiff  after  Ott  acctd«it  in  which  tbe 
pbUntiirs  eye  was  Injured.  (2)  His  honor 
ered  in  concluding  and  stating  In  his  order 
orermllng  the  motion  for  a  new  trial,  that 
tbe  section  master  made  more  than  one  state- 
mat  ae  to  bow.  In  bis  opinion,  thla  accldrat 
occurred.  One  of  the  witnesses  was  aslied 
the  question,  what  tbe  section  master  said 
hDmediately  after  the  accident;  but  tbe  Mc- 
Hon  master,  by  all  of  tbe  testimony,  was 
not  present,  and  could  not  bare  made  any 
statement  Immediately  after  the  accident 
occurred.  The  witness,  In  bis  reply,  did  not 
say  that  the  statement  was  made  immediately 
after.  From  the  testimony  of  all  the  wit- 
nesses. It  was  evld^t  that  the  section  master 
made  only  one  stat^ent  as  to  this  matter, 
wbich.  as  his  honor  himself  says.  In  his  order, 
was  erroneoasly  admitted  In  evidence.  His 
bcHior  erred  In  holding  that  one  of  tbe  state- 
meats  of  tbe  section  master,  he  erroneously 
finding  that  there  were  two,  was  part  of  the 
res  gestae;  for  it  was  not  possible  for  this 
declaration  to  tuTe  been  made  so  shortly  aft- 
tr  the  acddoit  as  to  be  a  part  of  tbe  res 
sestK,  and  It  was  not  an  exclamatory  ex- 
planatlon  on  the  part  of  one  taking  part  In 
tbe  transaction.  His  honor  erred  In  holding 
that  bis  erroneously  permitting  this  testi- 
mony to  go  to  tbe  }ury  was  harmless  error. 
Tbe  formOT  testimony  showed  complaints  by 
the  section  bands,  but  this  declaration  or 
statement  of  tbe  section  master,  after  tbe 
accident,  Is  the  only  testimony  tending  to 
sbow  that  tbe  section  master  thought  the 
clearera  were  not  In  good  condition.  The 
aecUon  master  not  being  present  at  the  trial 
of  tbe  case,  it  was  error  to  permit  witnesses 
to  testify  as  to  these  declarations  by  tbe 
section  master.  His  honor  should  baTe,  In 
view  of  these  facts,  granted  the  motion  for 
a  new  trial." 

J.  U  Olenn.  for  an>dlaiit  Wallace  ft  Bar- 
ron,  for  respondent 

6ART»  A.  J.  This  Is  an  acthm  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plalntlfl  tbrongh  the  wrongful  act  of  the  de- 
fendant; In  falling  to  furnish  safe  appUancea 
Tbe  allegations  of  tbe  complaint  (except  the 
formal  portions  thereof)  are  substantially  as 
follows:  That  on  the  17tb  of  June.  1908,  the 
plalntlS  was  employed  by  the  defendant  as  a 
laborer.  In  repairing  a  section  of  Its  track ; 
ttiat  hi  discharging  the  duties  of  his  employ- 


ment, under  the  direction  of  the  section 
master,  It  became  neceSBBty  fOr  blm  to  take 
bold  of  a  aplke  bar,  for.  tbe  puvpose  of  bra- 
dng  a  steel  rail,  that  was  being  cut;  that 
while  holding  the  spike  bar,  another  empk^ 
was  boldbig  tbe  deaver.  with  wbldi  the  raU 
was  being  cut,  by  a  third  empkiyfi  striking 
the  same  wltb  a  sledge  hammer;  that  when 
tbe  clearer  was  being  struck  by  tbe  driving 
sledge  a  piece  of  said  clearer  flew  off,  and 
struck  the  plaintiff  In  the  eye,  canring  him 
permanent  Injury:  that  the  Injury  resulted 
from  tbe  negllgotce  of  tbe  defendant.  In  not 
supplying  a  safe  and  saltable  clearer,  for  use 
by  Its  tmploft*  In  cutttng  uld  rail;  that 
tbe  clearer  furnished  for  cutting  Hiat  partic- 
ular rail  was  utterly  unfit  and  unsafe  tm 
that  purpose,  within  the  full  knowled(e  of 
the  defendant  and  Its  rq^resoitatlrc-or  tbe 
defendant  oould  and  dwutd  have  known  tbe 
fact,  and  that  tbe  plaintiff  did  not  bare 
knowledge  of  wacb  fact,  nor  was  he  warned 
of  tbe  danger.  The  jury  rendered  a  mdlct 
In  faror  of  tbe  plaintiff  for  92,600. 

1.  The  defendant  made  a  motion  for  a  new 
trial,  which  was  refused,  whereupon  it  ap- 
pealed upon  exceptions,  which  will  be  set  out 
In  the  report  of  the  case.  Tbe  first  four  ex- 
ceptions raise  tbe  question,  whether  his  hon- 
or, the  presiding  judge,  erred  In  permitting 
tbe  witnesses  to  testify  as  to  conversations 
which  tbey  bad  with  tbe  section  master, 
prior  to  the  Injury,  In  reference  to  tbe  un- 
suitable condition  of  tbe  cleavers,  including 
a  statement  made  to  them  by  the  section 
master,  that  be  bad  made  a  requisition  for 
new  cleavers.  Tbe  only  .object  of  this  testi- 
mony was  to  sbow  that  tbe  defendant  bad 
notice  of  tbe  unsafe  condition  of  the  cleavers. 
This  fact  was  not  In  dispute,  as  will  appear 
by  tbe  following  statranent  set  out  In  the 
fourth  exception,  to  wit:  "This  testimony  at 
best,  could  only  tend  to  prove  the  section 
master's  knowledge  of  tbe  condition  of  the 
cleavers,  wbich  fact  from  the  testimony  was 
well  Imown  to  him,  without  Information  from 
the  section  hand."  Tbe  testimony  was  ad- 
missible, for  tbe  purpose  of  showing  knowl- 
edge of  tbe  unsafe  condition  of  the  cleavers 
on  tbe  part  of  tbe  defendant  But  even  If 
there  was  error  i^  admitting  such  testimony, 
It  was  not  prejudlvdal,  as  the  fact  was  not  In 
dispute. 

2.  Tbe  fifth  and  sixth  exceptions  present 
the  question  whether  the  statement  of  the 
section  master:  "If  tb^  had  sent  me  the 
cleaver  I  had  sent  In  requisition  for,  there 
wonld  not  have  been  anything  of  this  mat- 
ter," was  admissible  as  part  of  tbe  res  geste. 
The  witnesses  testified  that  tilie  section  mas- 
ter was  about  50  steps,  30  or  40  or  100  yards 
distant  from  i^alntlff,  when  he  was  injured. 
The  record  discloses  the  following,  while  the 
witness  Jeter  was  on  tbe  stand:  "You  start- 
ed to  say  something  that  Mr.  Reynolds  said, 
when  tbe  accident  happened — when  Mr. 
Young  was  hurt   What  was  It  ti;at  he  said 
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at  the  time  Mr.  Totiug  waa  bnrtT  Mr.  Glenn : 
Witness  didn't  say  anything.  I  object  to  bla 
going  on  and  stating  what  Mr.  Reynolds  said. 
Mr.  Barron :  I  think  we  can  prore  It  was  an 
admission,  and  I  think  It  Is  clearly  com- 
petent under  the  doctrine  of  res  geetn.  (Ob- 
jection overmled.)  Q.  State  whether  or  not 
Mr.  R^nolds  made  any  admission  immediate- 
ly after  this  accident?  Mr.  Glenn:  Toor 
honor  understands  that  I  am  still  objecting 
to  this.  Conrt:  Yes,  sir.  Witness:  Well, 
he  said,  *If  they  had  sent  me  the  new  cleaver 
I  made  reqnlsltlon  for,  that  would  not  have 
happoEied.* "  The  plaintiff  also  testified  as 
follows :  "Q.  State  whether  or  not,  after  the 
piece  struck  you  In  the  ^e,  Mr.  Remolds 
made  any  admission  as  to  the  condition  of 
the  cleaver?  Bfr.  Glenn:  We  object  Court: 
Same -ruling.  Q.  Did  he  make  any  admis- 
sion? A.  He  told  me  after  I  got  quiet  and 
was  easy.  He  said:  'If  they  had  sent  me 
the  cleaver  I  had  sent  In  requisition  for,  we 
would  not  have  had  anything  of  this  mat- 
ter.*" As  said  by  bis  honor,  the  presiding 
judge,  the  object  of  this  testimony  was  to 
show  the  bad  condition  of  the  cleaver,  and 
the  knowledge  of  that  fact  by  the  defendant, 
through  Its  agent,  which  fact  was  not  In  dls* 
pute.  Therefore,  the  testimony  was  not  pre- 
judicial to  the  appellant  But  in  any  event 
It  was  a  part  of  the  res  gestae.  Gosa  v.  Ry., 

67  S.  C.  S47.  46  S.  E.  810;  State  v.  McDanlel, 

68  S.  C.  304.  47  S.  E.  384,  102  Am.  St  R^ 
661 ;  Nelson  v.  Ry.,  68  S.  0.  462,  47  S.  B.  722. 

3.  The  seventh  exception  assigns  error  on 
tiEte  part  of  the  presiding  judge  In  ruling  that 
testimony  to  the  effect  that  the  defendant 
forced  the  plaintiff  to  leave  Its  employment, 
because  he  would  not  sign  a  release  of  his 
claim  for  said  Injury  was  admissible.  The 
reasons  assigned  by  the  presiding  judge  for 
said  ruling  were  as  follows:  "The  fact  of 
their  having  discharged  him  would  have  no 
bearing  on  the  question  of  damages,  unless 
th^  had  discharged  him  because  of  this  In- 
juiy.  I  think  It  Is  proper  to  the  railroad  as 
well  as  to  the  plaintiff,  that  he  state  that  be 
lost  the  positlm  on  the  road,  and  show  that 
it  was  not  as  a  result  of  this  Injury  rendering 
him  inefficient  but  for  some  other  reason.  I 
don't  know  that  It  Is  strictly  in  place  In  the 
case,  but  It  has  come  in  and  I  will  allow  the 
question."  Under  the  ruling  of  the  presiding 
judge,  the  jury  did  not  have  the  right  to 
consider  this  fact  as  an  element  of  damages, 
unless  the  plaintiff  was  discharged  because  of 
the  Injury,  and  it  is  not  contended  that  the 
jury  disregarded  said  Instruction.  We  there- 
fore fall  to  discover  anj  prejudicial  enor. 

The  eighth  exc^tltm  was  abandoned. 


The  ninth  ezcepti(m  relates  to  a  motion  for 
a  new  trial  upon  grounds  which  have  already 
bera  considered.  One  of  the  grounds  for  a 
new  trial  was  based  upon  the  ruling  that  the 
Introduction  in  evidence  of  the  declarations, 
set  out  in  the  fifth  and  sixth  exceptions,  was 
erroneous.  In  disposing  of  this  ground  the 
presiding  judge  said:  "Even  if  both  declara- 
tions were  Incompetent  still  those  facts  are 
amply  established  by  tbe  testimony  of  the 
witnesses.  Moore  Xoung,  Jeff  Shelton,  and 
Waltw  Jeter,  as  to  the  condition  of  the 
cleaver  and  the  knowledge  of  the  section 
master,  and  notice  to  him  and  to  the  defoid- 
ant  through  him,  by  the  complaints  of  those 
witnesses,  and  also  by  the  fact  that  the  sec- 
tion master  had  made  requisition  for  new 
cleaver,  all  of  which  was  fully  testified  to  1^ 
these  witnesses  In  chief.  Garrlck  v.  R.  R., 
S3  S.  O.  451,  81  &  B.  884,  69  Am.  St 
874."  These  reasons  and  those  already  as- 
signed, show  that  the  motion  fbr  a  new  trial 
was  properly  refused. 

It  Is  tbe  judgment  of  this  conrt  that  tbe 
judgment  of  the  drcolt  court  be  aflfarmed. 

WOODS,  J.  I  concur  In  the  view  that  a 
new  trial  should  not  be  granted  tat  any  a- 
ror  In  tbe  admission  of  evidence  of  state- 
ments made  to  aOun  bj  tbe  eecthm  master 
as  to  defects  In  tbe  cleaver,  for  the  reason 
that  tbe  defects  and  the  probability  that  tbe 
injury  to  the  plalntUt  was  due  to  ih»m  were 
abundantly  proved  by  <^er  evidence  wblcb 
was  competent  and  no  evidence  to  Hn  con- 
trary was  offered  by  the  defendant 

The  other  objection  to  testimony  Is  much 
more  serious.  The  plaintiff  was  allowed  to 
prove  that  after  the  accident  he  was  again 
employed  by  the  defendant  railroad  compa- 
ny, and  then  discharged  because  he  refused 
to  give  the  defendant  a  release  from  liability 
on  account  of  this  accident  The  complaint 
contained  no  allegation  on  this  subject  and 
hence  the  defendant  had  no  notice  It  wonld 
be  required  to  meet  such  a  chai^.  Dis- 
charge for  this  cause  standing  before  the 
jury  as  an  unchallenged  fact  brought  Into  the 
case  an  element  of  damage  which  the  de- 
fendant was  not  sued  for,  and  which  it  will 
hardly  be  denied  would  be  regarded  by  any 
jury  as  an  Important  factor  in  making  up  tbe 
estimate  of  damages  suffered  by  tbe  plaintiff 
at  the  hands  of  the  defendant  New  trials 
should  rarely  be  granted  for  error  In  tbe  ad- 
mission of  testimony,  but  I  cannot  ^Ing  my- 
self to  doubt  that  this  clearly  Incompetent 
evidmce  was  not  highly  prejudicial  to  tbe 
dtfendant 
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HUGHES  T.  GEORGIA  BT.  ft  ELBO- 
THIC  CO. 

(Sopreiiw  Court  of  Georgia.  Avg.  18,  1906.) 

TuAi<— Qmmoira  or  Law  ob  Faoi— Du- 
UMAir— NomuiT. 

The  erldcmcii  in  thii  can  did  not  snittiln 
the  allentions  of  th«  declaration  and  amonded 
dedaratton,  and  the  plaintiff  waa  not  entitled 
to  have  the  caae  cabmitted  to  the  inry.  The 
pioper  jndcniait,  however,  ifaoold  iiaTa  be«i 
one  of  nonsolt,  rather  than  a  dlemlwal  on  the 

S leadings  and  eTidence.  The  Jndfment  is  af- 
rmed.  with  direction  that  it  M  ao  altered  as 
to  be  oat  of  ncnuoit. 

(Ed.  Note.— For  cases  In  point,  see  toL  46. 
Cent.  Diff.  Trial,  H  800,  861^^ 
(BrQabofl  far  the  Court) 

Brzor  tnm  City  Conrt  of  Atlanta ;  H.  H. 
Retd,  Jndsft 

Aetlim  by  H.  Bl  Hntfiw  against  th*  Owcgla 
Rallwaj  A  Electric  Company.  The  case  was 
dbmlSKd  on  ttae  sheadings  and  eridoic^  and 
plaintifr  brings  oror.  Jodgmeot  afflrmed, 
wltb  dlrectloa  tbat  It  be  so  altered  as  to  be 
one  of  nonsuit 

Jna  Clay  Smltta  and  Lewis  W.  Tbomaa, 
for  plaintiff  in  error.  Boseer  A  Brandon,  N. 
T.  Colquitt;  and  B.  J.  Conyers,  tat  dafendant 
bi  error. 

LUMPKIN.  J.  Jndgment  affirmed,  wltb 
direction.  All  the  Jnstloaa  ewenr,  azeept 
FI8H»  a  J.,  absent 


PALMBB  et  al.  t.  INHAN  et  al. 
fiSnpmne  Coart  of  Georgia.   Aug.  17,  1906.) 

1.  JoDOMXKT— DOBMANOT— EnroEcraraNT. 

Under  the  decisions  In  Nowell  v.  Haire, 
42  8.  EL  719,  116  Ga.  886,  and  Smith  v.  Beax- 
den,  45  S.  E.  60,  117  Ga.  822,  an  entry  made 
hj  a  proper  officer  upon  an  execution  laaned 
fran  a  judgment  unMsa  recorded  upon  the 
poper  eieeatloa  dodwt,  will  not,  even  as  be- 
tween  the  parties  to  the  Judgment,  arrest  the 
rannfaig  of  the  dormancy  statute. 
3L  Saus— Nkoissitt  or  Revival. 

An  equitable  petition,  which  sought  to  snb- 
Jeet  pnverty  to  the  payment  of  a  dormant  judg- 
ment, without  any  revival  of  such  judgment 
and  without  suing  upon  it,  was  property  dit- 
mlaed  on  demurrer. 
(Syllabus  by  the  Court) 

Error  from  Bopertor  Court,  BuUoch  Coun- 
ty; B.  T.  Bawiinga^  Judges 

Action  by  Annie  Palmer  and  others  against 
W.  L.  Inman  and  others.  A  demurrer  to  the 
petition  was  dismissed,  and  plalnttfTs  bring 
error.  Afflrmed. 

On  November  2,  1898,  a  judgment  was 
rendered  In  Bulloch  superior  court  In  fBTor 
of  Camming,  administratrix  of  Palmer,  de- 
ceased, against  J.  B.  Hogan  and  J.  R.  Sla- 
ton,  for  the  sum  of  9260  principal,  besides 
Interest  and  attorney's  fees.  The  execution 
iasned  on  November  24,  1903.  On  It  wer« 
the  following  entries:  "Levied  this  fl.  fa.  on 
one  iron  gray  horse  named  'Mike,'  about  8 
yn.  old,  and  one  bay  horse  mule  named 


'BodL,*  about  8  yrs.  old,  This  9tb  Feby., 
1894.  W.  H.  Watera,  Sheriff  B.  C."  "March 
8rd.  Sale  under  levy  Feby.  9, 1894,  suspended 
untU  further  notice."  "March  Srd.  Credit 
this  fl.  fa.  wltb  fifty  dollars,  paid  by  J.  B. 
Slaton."  "I  have  ttiis  day  made  a  search  for 
property  to  levy  this  fl.  fa.  on,  and  none 
could  be  found.  This  Jany.  28, 1901.  W.  H. 
De  Loach,  Deputy  Sheriff,  B.  O.  Entered  on 
docket,  Jany.  23, 1901.  S.  C.  Groover,  Clerk." 
There  was  also  what  appeared  to  be  a  mem- 
orandum of  the  distribution  of  950,  showing 
payment  of  certain  costs  and  expenses  and 
the  fees  of  attorneys.  This  was  not  signed 
by  any  officer,  or  dated  or  recorded.  On 
April  7,  1901,  the  execution  vras  transferred 
and  assigned  by  the  plaintiff  to  Annie  Palmer 
and  others.  On  September  80,  1908,  the  as- 
B^ees  flled  their  equitable  petition  against 
J.  B.  Hogan  and  Willie  Lee  Inman,  seeking 
to  subject  certain  proiwrty  whtdi  Hogan  had 
transferred  to  Willie  Inman  in  Decem- 
ber, 1891,  and  wbldi  It  was  claimed,  tor 
certain  reasons  set  out  in  the  petition,  was 
subject.  It  was  aliped  by  amendment  that 
all  the  defendants  In  fl.  fa.  were  Insolvent. 
On  demurrer  the  petition  was  dismissed,  and 
the  plaintiffs  excepted. 

Fred  T.  Lock  hart,  J.  A.  Brannen,  and 
G.  S.  J<AnBton,  for  plaintiffs  In  error.  Os- 
boume  &  Lawrence  and  B.  L.  Moore,  for  d^ 
fendanta  in  error. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
The  jndgment  to  which  it  ^as  soue^t  to  8u\^ 
ject  certain  property  by  means  of  an  equita* 
ble  petition  was  dormant.  Under  the  deci- 
sions in  Nowell  t.  Halre,  116  Ga.  886,  42  S. 
B.  719,  and  Smith  t.  Bearden,  117  Ga.  822, 
46  8.  B.  69,  an  entry  made  by  a  proper 
officer  upon  an  execution  from  a  judgment 
rendered,  unless  recorded  on  the  proper 
execution  docket,  will  not,  even  as  between 
tbe  parties  to  jndgment,  arrest  the  running 
of  the  dormancy  statute.  Personally  the 
writer  Inclines  to  the  equitable  construction 
placed  upon  the  act  toudilng  the  dormancy 
of  judgments,  stated  by  Tomer,  J.,  In  bis 
Assenting  opinion  In  Columbus  Fertilizer  Co. 
V.  Hanks,  119  Ga.  966,  47  S.  B.  222,  as  will 
be  seen  from  the  dissenting  opinion  in  Round- 
tree  V.  Jones,  124  Ga.  898,  32  8.  E.  326. 
But  the  two  decisions  dted  above  are  directly 
In  point  on  the  subject  now  before  us,  and 
one  of  them,  having  been  concurred  In  by  the 
entire  bench  of  six  justices,  is  binding,  un- 
less reviewed  and  modified  or  overruled  by 
the  entire  bench  of  six  justices.  If  the  entry 
of  levy  In  February,  1894,  was  not  suffldent 
to  prevent  the  jndgment  from  becoming  dor- 
mant, certainly  a  mere  memorandum,  unsign- 
ed and  imrecorded,  to  the  effect  tbat  a  sale 
was  suspended  until  further  notice,  and  tbe 
statement,  "Credit  this  fl.  fa.  with  fifty  dol- 
lars, paid  by  J.  B.  Slaton,"  also  unsigned  and 
unrecorded,  would  not  have  tbat  effect.  No 
entry  at  ail  appears  to  have  been  made  oa 
tbe  dodceC  tmtU  January  28.  1901,  and  tb« 
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Judgment  was  dormant  when  tlie  entry  of 
nulla  bona  of  that  date  was  made.  There 
was  neither  proper  prayer  nor  were  there 
proper  parties  for  the  purpose  of  reviving 
this  dormant  jadgment,  or  obtaining  judg- 
ment on  It  by  suit,  and  the  petition  cannot  be 
considered  as  one  having  that  object  In  view. 
Its  sole  purpose  was  by  equitable  proceed- 
ings to  snbject  property  to  this  execution. 
The  Judgment,  in  order  to  subject  property 
cither  at  law  or  In  equity,  most  be  awake. 
As  long  as  It  Is  d(Minant,  It  Is  both  legally 
and  equitably  asleep.  It  may  be  aroused  Into 
activity  by  scire  fadaa,  or  suit  may  be 
brought  upon  it 

2.  It  Is  true  that  under  our  practice,  where 
legal  and  equitable  remedies  may  be  had  In 
the  same  action,  a  suit  on  a  dormant  judg- 
ment and  an  equitable  proceeding  to  subject 
property  to  It  may  be  united.  Kruger  v. 
Walker,  111  Ga.  SS3.  36  S.  E.  794.  But 
here  the  Judgment  Is  left  to  slumber,  while 
equity  labors  to  subject  property  to  it.  If 
the  maxim,  "VIgilantlbus  et  non  dormlentlbus 
Jura  Bubveniunt,"  applies  to  litigants  who 
sleep  over  their  rights.  It  would  seem  to 
apply  In  principle  with  even  greater  force  to 
dormant  judgments,  to  which  It  Is  sought  by 
«qultable  proceedings  to  aubject  property 
without  even  awakailng  them  from  their 
lethargy. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH.  O.  J.,  absent 


BELL  T.  MAYOR.  ETC.,  OF  FORSYTH. 
(Supreme  Court  of  Qeor^a.  Aug.  13,  1906.) 

1.  MrNiciFAi.  OoBPORATiONS— Violation  or 

ObDIK  ABCK  —  liOCITAVIOHB  —  A  DHIBSIBIUTT 
OF  EVIDBNOI. 

Where  one  Is  prosecuted  upon  appeal  be- 
fore the  mayor  ana  aldermen  of  a  municipal 
corporation  for  the  violation  of  a  mnnlclpal 
ordinance.  It  is  not  erroneous  to  admit  testi- 
mony as  to  the  violatiim  of  the  ordinance  by  the 
defendant  on  oiv  or  more  days  different  from 
those  alleged  in  the  accusation. 

(a)  In  the  absence  of  an  ordinance  fixing 
a  period  of  limltntlons  to  operate  as  a  twr  to 

Eroaecntion  for  violation  of  an  ordinance,  there 
I  no  bar  to  such  prosecution  on  account  of  the 
lapee  of  time. 

(b)  In  snch  prosecution,  the  testimony  as  to 
a  violation  of  the  ordinance  must  be  restricted 
to  the  time  after  which  the  ordinance  alleged 
to  be  violated  goes  into  effect. 

(c)  Bi}t  after  conviction,  in  order  to  make  the 
point  on  certiorari  that  the  ordinance  was  not 
m  efTect  when  the  offensive  conduct  was  com- 
mittprt.  it  is  essential  that  the  iilnintlff  allege 
the  date  of  the  ordinance,  or  other  facts  fixing 
the  date  of  conduct  anterior  to  the  date  of  the 
ordinance.  If  he  fails  to  do  so,  11  la  the  duty 
of  the  judge,  in  so  far  as  relates  to  that  point, 
to  refuse  to  sanction  the  petition. 

2.  SAHI^— Appeal— PowBB    of    Matob  and 

AXDEBVEK. 

Under  the  charter  of  the  city  of  Forsyth, 
the  mayor  and  aldermen  ha%'e  no  power,  in 
reviewing  the  Judgment  of  the  mayor  upon  ap- 
peal, to  increase  or  diminish  the  sentence  im- 
p(wed  by  tile  mayor. 

3.  SAHK— SUEFICIENCT  OF  BVIDBNOB. 

The  evidence  suppoils  the  finding  of  tha 
mayor  and  aldermen,  and  the  Judge  «  the  su- 


perior court  did  not  commit  error  by  refusing 
to  sanction  the  petition  for  cartloran. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Monroo  Oonn- 
ty ;  E.  J.  Reagan.  Judg& 

Jordan  Bell  was  convicted  of  keeping  In- 
toxicating liquors  for  sale.  A  petition  for 
certiorari  was  refused  by  the  superior  court 
and  defendant  brlnga  enor.  Affirmed. 

The  defendant  was  tried  and  convicted  by 
the  mayor  of  Forsyth,  upon  accusation,  dated 
November  17,  1905,  of  the  offense  of  keeping 
on  hand  intoxicating  liquors  for  sale  in  his 
store  within  the  limits  of  the  city  of  Forsyth. 
It  was  claimed  that  the  conduct  of  the  de- 
fendant as  stated  was  violative  of  the  ordi- 
nances of  said  city,  and  occurred  on  or  about 
November  4,  1905.  After  conviction  the  de- 
fendant was  fined  $100,  and,  being  dissatis- 
fied, appealed  the  case  to  the  mayor  and  al- 
derman of  said  city.  Upon  the  trial  of  the 
appeal  evidence  was  Introduced  to  the  effect 
that  at  different  times  whisky  had  been 
bought  from  the  defendant  at  his  store  in  the 
city  of  Forsyth.  The  mayor  and  aldermen 
affirmed  the  Judgment  of  the  mayor,  and 
fixed  the  fine  at  $100,  and  In  default  of  pay- 
ment ordered  that  the  defendant  work  GO 
days  on  the  chain  gang  of  the  city.  The  de- 
fendant, In  his  petition  for  certiorari,  com- 
plained of  the  Judgment  of  the  mayor  and 
aldermen  upon  the  general  grounds  that  the 
finding  was  contrary  to  law  and  to  evidence, 
and  that  the  evidence  was  not  sufficient  to  es- 
tablish the  guilt  of  the  defendant  beyond  a 
reasonable  doubt  Further  special  grounds 
were  urged  as  follows:  (1)  The  admission 
In  evidence,  over  the  obJectlonB  of  counsel  for 
the  defendant  of  the  testimony  of  Thomas 
Edge  to  the  effect  that  he  had  bought  whisky 
from  the  defendant  on  the  ISth  or  IGth  day 
of  September,  1905.   The  objections  were: 

(a)  That  Inasmuch  as  the  accusation  alleged 
tliat  the  defendant  kept  liquors  on  band  for 
an  Illegal  purpose  on  or  atwut  the  4th  of 
November,  1905,  such  offense  was  one  where- 
in time  was  a  necessary  element  and  for 
that  reason  the  council  should  be  confined  to 
the  exact  dates  alleged  la  the  accusation : 

(b)  that  testimony  as  to  a  sale  on  "either 
the  15th  or  the  16th  of  September"  was  too 
uncertain  and  vague  as  to  the  day,  and  In  no 
wise  put  the  defendant  upon  notice,  and  that 
the  witness  should  have  been  required  to 
specify  on  which  of  the  two  days  the  sale  oc- 
curred. (2)  The  council  erred  In  admitting 
the  testimony  of  Edge  to  the  effect  that  he 
had  bought  whisky  from  the  defendant  sev- 
eral times  two  years  prior  to  the  4th  day  of 
November,  1905.  The  objection  was  that  the 
testimony  was  too  Indefinite  as  to  time  and 
that  the  testimony  "does  not  bring  the  pur- 
chase within  the  statute  of  limitations."  (3) 
The  council  had  the  right  to  reduce  the  fine, 
even  of  they  should  affirm  the  Judgment  of 
the  mayor;  and  the  council  erred  In  holding 
that  they  only  bad  power  to  affirm  or  Teverse 
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tbe  jD^ment  of  the  mayor.  Tbe  jodia  of 
the  superior  court  refused  to  nnctkm  tbt 
petition  for  certiorari,  and  tbe  defendant  ex- 
cepted. 

Robt  L.  Bemer,  for  plAlntlff  In  error.  Ca- 
baniss  &  WllUnKbtun  and  O.  H.  B.  Blood- 
irortb,  Sol.  Gen.,  for  defendaDts  In  error. 

ATKINSON.  J.  Tbe  record  does  not  dla- 
dose  evidence  (tf  any  ordinance  of  tbe  elty 
of  Foreyth  prorldhv  tbat  proof  of  tbe  of- 
fense abonld  be  testrlctad  to  tbe  wact  date 
alleged  In  tbe  accneatlon,  or  tbat  a  proaecn- 
tfgo  muet  be  commenced  within  a  specified 
tlm&  If  tbere  be  anch  ordinance^  tbla  oonrt 
conld  not  take  Judicial  nvnlzance  tbereitf. 
HUl  T.  Atlanta.  126  Oa.  OBT,  M  S.  E.  864.  Id 
tlie  absence  of  a  mimidpal  ordiance,  tbere 
is  no  reason  wby  tbe  general  role  sbonld  not 
apply  -wbleb  gorems  criminal  proaecntloni 
for  tbe  sale  ot  wblaky  nndor  state  laws.  In 
neb  cases  ft  Is  snfflctent  tbat  tbe  proof 
diow  a  violation  of  tbe  statote  at  any  time 
vlthln  tbe  porlod  of  llmltatlona.  Watts  t. 
States  laOOa.  496.  48  8.11.  142.    (4).  If  tbe 
prosecntloobefortbe  vloUHon  of  a  mnnldpal 
ordinance^  and  then  be  no  ordinance  of  limita- 
tion, under  tbe  mlbigr  In  tbe  case  of  Battte 
r.  Uarietta.  118  Ga.  242, 44  S.  B.  994.  tbe  aale 
may  be  Ahown  to  bare  occurred  at  any  time 
after  tbe  passage  of  tbe  ordinance  all^d  to 
be  TMated.  Tbe  law  of  bar  hs  statute  of 
limitation  would  not  be  inrolred.  Tbe  only 
standpoint  ftam  wblcb  time  appears  to  be 
important  In  tbls  case  Is  wltb  rtfarmee  to 
ttie  date  of  tbe  ordinance  allied  to  be  Tlola- 
ted,  as  compared  wltb  tibe  datea  vpcm  wbldi 
It  la  testlfled  tbat  It  waa  violated.   It  must, 
of  course,  ai^tear  tbat  at  tbe  time  of  tbe  al- 
lied aale  tbe  ordinance  alleged  to  be  violated 
was  of  fmce.  If  tbere  was  no  such  ordi- 
nance, than  could  be  no  violation.   But  when 
It  affirmatively  appears  from  tbe  allegattons 
of  tbe  petition  tbat  tbere  was  snch  an  ordi- 
nance as  the  defendant  was  charged  with 
hsTlng  violated.  In  order  to  reWew  the  Judg- 
ment of  the  municipal  court  on  tbe  ground 
tbat  the  evidmce  as  to  the  time  when  tbe  of- 
fenae  waa  committed  waa  ao  indefinite  as  not 
to  show  tbat  it  was  committed  after  the 
enactment  of  tbe  ordinance,  it  is  essential 
for  the  plaintiff  In  certiorari  to  set  forth  In 
his  petition  the  date  of  the  ordinance.  Un- 
less be  sets  forth  in  bla  petition  the  date  of 
tbe  ordinance,  the  judge  of  the  snperior  court 
would  have  no  means  of  knowing  whether 
the  time  of  commission  of  the  offense  as  fixed 
by  tbe  testimony  of  the  witnesses  was  before 
or  after  the  passage  of  the  ordinance,  and 
it  woald  be  Impossible  for  him  to  pass  upon 
the  question.    In  such  case  it  is  tbe  duty  of 
the  Judge,  In  so  far  as  that  point  Is  concerned, 
to  refuse  to  sanction  the  petition  for  certlo- 
rarL   HlII  v.  Atlanta,  supra.   Tbe  superior 
court  cannot  take  Jadiclal  cognizance  of  the 
date  of  tbe  ordinance,  nor  can  tbis  court;  but 


the  municipal  court  could,  and,  aa  Ite  Jnris- 
dicttm  Is  unchallenged,  presumptkms  will  be 
Induli^  in  favrn:  of  its  judgment  It  will 
therefore  be  presumed  tbat  tbe  munidpal 
court,  taking  Judicial  cognizance  of  the  date 
of  the  ordinance,  correctiy  ascertelned  that 
the  ordinance  was  In  effect  at  tbe  time  of  the 
offensive  conduct  In  order  to  overcome  this 
presumption,  tbe  burdoi  is  npon  the  plaintiff 
to  affirmatively  allege,  in  his  petition  for  cer- 
tiorari, tbat  tbe  date  of  tbe  enactment  of 
the  onllnance  waa  subsequent  to  the  dates 
upon  wblcb  the  teatlmony  objected  to  diowed 
tiie  offense  to  have  been  committed. 

2.  The  charter  of  tbe  city  of  Foray tb  (Acte 
1902,  p.  481),  in  providing  for  appeal  from 
tbe  decision  ot  the  mayor,  expressly  pro- 
vides :  "In  tbe  event  any  such  pwson  or  per- 
sons shall  be  dissatisfied  wltb  tbe  jud^ent 
of  the  mayor  or  tbe  mayor  pro  tem.,  be  or 
they  shall  bave  the  right  to  a^eal  to  tbe 
mayor  and  aldermen  at  their  next  regular 
meeting,  upon  giving  bond  and  good  aecurlty 
for  their  appearance  before  said  mayor  and 
aldermen  to  abide  tbe  final  decision  In  said 
case;  and  tbe  mayor  and  aldermen,  after 
hearing  tbe  evidence  submitted,  abaU  only 
have  power  to  affirm  or  reverae  the  decision 
of  the  mayor  or  mayor  pro  tem."  This  is 
an  express  restriction  upon  tbe  part  of  the 
mayor  and  aldermen,  and  allows  them  only 
to  "affirm  or  reverse"  the  decision  of  the 
mayor  of  mayor  pro  tem.  They  have  nothing 
wbatever  to  do  with  Imposing  the  penalty. 
They  can  neither  increase  nor  reduce  it 

&  Tbe  evidence  supported  the  Judgment  of 
tbe  mayor  and  aldermen  finding  the  defend- 
ant guilty,  and  the  court  did  not  commit  er- 
ror by  refusing  to  sancUtm  tbe  petition  for 
certiorari  tor  any  of  the  reaaons  assigned  in 
the  bill  of  exceptions.  We  are  well  aware 
of  the  apparent  anomaly  which  tbls  decision 
brings  to  light  But  It  results  from  an  omis- 
sion on  the  part  of  tbe  legislative  department 
In  failing  to  declare  any  period  of  limitations 
as  applicable  to  infractions  of  munit^pal  or^ 
dinances ;  and  it  la  hardly  probable  that  tbe 
municipalities  themselves  will  supply  the 
omission.  Tbe  result  Is  that  even  in  capital 
cases,  except  prosecutions  for  murder.  Indict- 
:  ments  must  be  filed  within  seven  years  from 
the  commission  of  the  offense ;  In  other  felon- 
ies, within  four  years ;  In  misdemeanors, 
within  two  years.  Fen.  Code  1895.  fi  30.  Of 
all  offenses  against  either  the  state  or  Ita 
subordinate  divisions,  none,  save  murder  and 
the  breach  of  a  munlcipnl  ordinance,  can  be 
prosecuted  at  any  unlimited  time  after  Its 
commission.  The  assassin  and  the  man  who 
may  thoughtlessly  create  some  slight  dis- 
order, or  perhaps  spit  upon  the  sidewalk  in 
cities  where  this  la  prohibited,  are  never  pro- 
tected by  lapse  of  time,  however  long.  Sure- 
ly this  Is  one  of  the  curiosities  of  the  law. 
Most  certainly  leglsiatiou  Is  needed. 

Judgment  affirmed.   All  tbe  Justices  con- 
cur. ei»ept  FISH.  C.  J.,  absent 
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(G«. 


BBAOO  «t      T.  STATE. 
<Siiprem«  Gonrt  of  (Georgia.  Aug.  13,  1006.) 

1.  IiVTOXiaATiiia  LiQuoBB— Illegal  Sale. 

AU  the  qnaBtions  of  law  InTOlved  In  this 
cose  are  controlled  by  tbe  dacbion  In  tlie  eaae 
of  Sowell  T.  State,  M  8.  B.  916,  126  G«.  — ■. 

2.  SAICB— EVIDXKCI. 

While  there  was  eaffieietit  erldence  In  the 
case  to  sapport  a  finding  that  the  defendants 
were  rnilty  of  an  illegal  Bale  within  the  stat- 
ute of  limitations,  the  evidence  did  not  snfficintt- 
Ij  show  whether  the  date  of  the  sale  was  prior 
to  the  finding  of  the  Indictment,  or  aalneqiiant 
thereto,  and  a  new  trial  mnst  be  granted.  ' 
(Syllabus  by  the  Court) 

Error  from  City  Ooort  of  Sylvanla ;  J.  W. 
Overstrat,  Jndge. 

W.  H.  Bv&gg  and  another  were  conTlcted 
of  an  Illegal  sale  of  Intoxlesttng  Uanon,  and 
bring  error.  Berersed. 

W.  H,  Bragg  and  Lawson  Bragg,  for  plain- 
tills  In  error.   H.  A.  Boykin,  for  the  Stata 

BECK.  J.  Judgment  rerersed.  All  tbe 
Jnsticea  concur,  exc^t  FISH,  O.  3.,  absent 


OOX  T.  MACON  BT.  ft  LIGHT  GO. 
(Supreme  Court  of  Georgia.  Aug.  17,  1906.) 
Warr  or  Ebbob— Review— Motion  tob  Niw 

TBIAIt— BXOEPTIONS— iNSTBUCnOKB. 

In  this  case  there  waa  no  moti<n  tor  a 
new  trial,  nor  was  the  verdict  or  any  final 

Jadgment  excepted  to ;  and,  as  it  does  not  appear 
that  those  portions  of  the  charge  excepted  to 
necessarily  control  the  verdict  against  the  plain- 
tiff in  error,  they  would  not,  even  if  for  any 
reason  inapplicable  or  erroneous,  authorize  this 
court  under  this  procedure  to  adjudge  that  the 
verdict  be  set  aside  and  a  new  trial  granted. 
Newberry  v.  Tenant,  49  8.  E.  621,  121  Ga. 
561 ;  Anderson  v.  Wyche  (Ua.)  05  S.  E.  la 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  by  A.  S.  Cox  against  the  Macon 
Railway  &  Iilght  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  DIb- 
missed. 

C!ox  sued  tiie  Macon  Railway  &  Light 
Company  on  account  of  personal  InJurleB 
alleged  to  have  been  received,  while  alight- 
ing from  a  trolley  car,  because  of  the  ne^I- 
gence  of  the  defendant's  employes.  Tbe  Jury 
found  for  tbe  defendant,  and  Cox  excepted, 
not  to  tbe  final  Judgment  of  tbe  court,  but 
to  various  portions  of  Its  charge  to  the  Jury, 
and  brought  the  case  here  by  direct  bill  of 
exceptions,  which  contains  15  grounds.  The 
first,  second,  third,  fourth,  fifth,  and  eleventh 
grounds  relate  generally  to  portions  of  the 
charge  with  respect  to  the  duty  of  the  plain- 
tiff to  exercise  ordinary  care  and  diligence. 
The  first  ground  assigns  error  upon  this 
charge:  "If  tbe  plaintiff  In  this  case  by  tbe 
exerdse  of  ordinary  care  and  diligence  could 
have  avoided  the  consequences  to  himself 
caused  by  the  negligence  of  tbe  defendant 
company,  Ita  sorranta,  agents,  or  emplt^Ai, 


tben  I  &axg»  yon  tbat  tba  plaintiff  la  not  in 
any  event  mtltled  to  recorer."  Tbe  second 
ground  complains  of  ttie  foUowIng  cba^: 
"Before  tbe  plaintiff  In  tbli  case  Is  entitled 
to  recover,  It  most  anwar  from  a  considera- 
tion of  tbe  evidence  in  the  case  that  at  tbe 
time  be  contends  he  was  Injured  fiiat  he 
was  In  the  exercise  of  ordinary  care  and  dili- 
gence; Ibat  Is  ta  say.  that  be  was  exercising 
at  that  time  ttiat  care  vrblcb  every  prudent 
man  takes  under  tbe  same  or  elmllar  dream- 
stances  and  conditions.  It  Is  on  esaentlat 
element  to  tiw  plaintiff's  right  to  a  verdict  In 
the  case  tbat  be  mnst  have  been  at  Ibe  time 
In  tbe  exoclse  of  ordinary  care  and  diligence; 
that  is  to  say,  tbat  bis  own  negligence  did 
not  eaoae  tbe  alleged  Injury  and  damage  of 
whicb  he  complains."  These  two  excerpts 
from  the  diarge  were  attadced  npon  fb» 
ground  that  they  do  not  limit  tbe  time  when, 
under  tbe  law,  the  plalntlfl  was  required  to 
exerdse  ordinary  core  and  dlUgenoe  to  the 
time  when  the  defendant's  negligence  had 
commenced  or  was  known  to  the  plaintiff. 
And  for  similar  reasons  the  following  por- 
tlfms  of  Ibe  charge  were  attacked  In  tbe 
third,  fourth,  flflh,  and  elevoitb  groimds  of 
the  bill  of  Kceptlons:  *1t  you  find  from  a 
consideration  of  the  eridoice  in  tihis  case, 
under  ttie  rules  of  law  as  given  yon  In 
dULrge  by  tbe  eotut.  tbat  tbe  plaintiff  was 
not  in  the  exercise  <^  ordinary  care  and  dili- 
gence—U»t  is  to  say,  tbat  he  was  negligent- 
then  I  diarge  yoa  tbat  be  wonld  In  no  event 
be  entitled  to  a  verdict  against  flie  defend- 
ant company."  "u;  however,  from  a  con- 
sideration of  the  evidence  In  the  case  yoa 
find  that  at  tbe  time  of  the  alleged  injury 
that  the  pbtlntlff  was  In  tbe  vxbkSm  of  ordi- 
nary care  and  diligence— that  Is  to  say.  fliat 
be  was  not  n^igent;  that  be  did  not  bring 
about  hy  his  own  n^llg«ice  the  Injury  and 
damage  of  whldi  be  complains— tben  I  charge 
yon  tbat  yoa  will  prrceed  further  in  the 
case  and  see  whether  or  not,  under  the  evi- 
dence, measured  by  the  rules  of  law  which 
I  give  yoa  in  charge,  tbe  defendant  company. 
Its  oflQcers,  servants,  agents,  and  employ^ 
brought  about  the  alleged  injury  and  damage 
of  whldi  tbe  plaintiff  complains  by  reason  of 
tbdr  negligence,  or  Qie  negligence  of  any  of 
the  servants,  employte,  agents,  or  officers." 
"If,  however,  yon  hdleve  from  a  considera- 
tion of  tbe  evidence  In  the  case  that  the 
platntUf  was  In  the  exerdse  of  ordinary  care 
and  diligence,  and  that  at  tbe  time  of  the 
injury  he  did  nothing  to  bring  about  the  In- 
Jury  and  damage  to  himself,  that  the  de- 
fendant company,  through  its  servants, 
agents,  officers,  and  employte,  was  not  neg- 
ligent—that Is  to  say,  that  It  exerdeed  to- 
ward him  the  degree  of  care  known  as  ex- 
traordinary care  and  diligence;  that  he  was 
not  at  fault  and  the  company  was  not  at 
fault — ^then  I  charge  you  that  he  would  not 
!»  entitled  to  recover  In  the  case."  "Tbe 
Jury  will  Inquire  what  the  evidence  la 
touching  this  questitm.  inquire  wbeUicr  Ibe 
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defendant  hu  produced  to  the  Jurj  Uw 
tgent»  and  «aiplo7te  oigaged  In  the  partlcnf 
Ur  biulneM  oat  of  which  the  Injury  grew, 
coDdder  whether  their  testimony  ahows 
any  n^ligeoce  on  their  part,  and,  If  so,  whet 
netfigenoe,  and  how  that  negllgenoe  affected 
the  plaintiff.  The  Jnry  will  Inquire  whether 
the  car  waa  operated  as  nanal,  and,  If  therfl 
was  any  jar  to  ttie  car  upon  which  tlie  plain- 
tiff waa  standing,  whether  that  Jar  was 
brought  [about]  In  the  nsnal  and  ordinary 
operation  of  the  car,  or  whether  there  was 
any  negligence  In  the  same,  and,  If  so.  what 
negligence,  and  whether  such  negligence 
caused  the  Injury  to  the  plaintiff,  or.  if 
there  was  such  negligence  en  the  part  of  the 
d^jendant,  .whether  plaintiff  could  have 
mSOaH  the  reanit  1^  the  oerdse  of  ordi- 
nary care  and  diligence  on  his  part."  These 
enieTpts  were  also  attacked  because  they 
did  not  atato  aoenrately  the  law  applicable  to 
ordinary  care  and  diligence,  and  that  aome 
of  then  contain  expressions  of  opinion  on 
the  part  of  tiie  court  as  to  what  constltntea 
n^Igence, 

The  charge  excepted  to  In  the  sixth  ground 
la  as  follows:  **lt  the  Jury  believe  from  the 
erldence  that  the  plaintiff  wu  in  the  act  of 
aUghUng  trom  tte  car,  or  waa  preparli^ 
to  aUtfit,  and  the  plaintiff's  foot  slipped,  and 
that  In  eoDsequence  ot  his  foot  slipping  the 
plaintiff  waa  thrown  from  0ie  car,  and  that 
tills  was  not  caused  by  any  negligent  moving 
w  Jerking  or  knodclng  of  said  car  by  the 
employ^  of  the  defendant  In  charge  of  the 
same;  the  plaintiff  Is  not  entitled  to  recover, 
and  the  Jnry  will  find  for  the  defaidant" 
l!lie  error  assigned  upon  this  language  la 
that  It  is  an  expression  of  opinion  of  tiie 
wort,  m  "a  summing  up  by  the  court  of 
what  facta  in  die  case  would  authorize  the 
Jury  to  find  that  the  Injury  resulted  from 
an  acddexit.** 

In  the  aevoith  and  eighth  grounds  tAese 
portions  of  the  charge  are  attacked:  "The 
presnmptlon  ct  n^llgenoe  which  arises  when 
a  plaintiff  abowa  that  be  has  been  injured  tqr 
the  running  of  the  can  of  a  railroad  com- 
pany applies  only  to  the  acta  of  n^llgence 
alli^ed  In  the  plalntUTa  petition,  and  no  pre- 
nmptkm  would  arise  as  to  any  matters  not 
alleged  In  the  petition,  and  the  ^fendant 
would  not  be  under  any  duty  to  show  that 
It  waa  not  negligent  as  to  anything  not 
alleged  In  the  petition;  hut  the  presnnq^on 
may  be  fully  Rinitted  by  tiie  defoidant  by 
iriiowlng  Iff  a  preptmderance  of  evidoue 
that  it  was  not  negligent  In  regard  to  the 
ipeelftc  facts  alleged  In  the  declaratltm." 
"I  charge  yon  that,  if  you  believe  that  any 
presnmptltm  has  arisen  against  the  d^end- 
ant  under  the  rules  of  law  I  have  given  yon 
In  diarg^  then  it  Is  not  incumbent  upon  the 
dtfendant  to  show  the  cauae  of  the  plaintiff's 
hijury,  in  order  to  rebut  the  preeomptlon; 
but  it  may  rebat  tlie  preaomptloo  by  showlng^ 
fay  a  preponderance  of  the  evidaice  that  Its 
tmployCs  were  not  negligent  In  respect  to 


the  acta  alleged  In  the  petition,"  The  error 
asB^ned  la  that  the  excerpts  do  not  state 
correct  prtnclples  of  law,  "In  that  the  burden 
is  upon  the  defendant  to  show  tliat  It  Is  not 
guil^  of  any  act  contributing  to  or  causing 
the  plalntlfTa  Injury." 

The  twelfth  groimd  alleged  error  upon 
this  portion  of  the  court's  instmctiouR:  "If 
you  believe  from  a  consideration  of  the  evi- 
dence in  this  caae  that  at  the  time  of  the 
injury  complained  of  the  car  was  not  auddeu- 
ly,  violently,  negligently,  and  without  any 
warning  whatever  moved  or  Jerked  or  knock- 
ed, in  the  manner  set  forth  In  the  declara- 
tion, then  I  charge  you  that  the  plaintiff  Is 
not  entitled  to  recover  in  the  case,  and  you 
will  so  And."  And  the  criticism  is  that  It 
"limited  the  Jury  In  the  consideration  of 
the  evidence  In  the  acta  of  n^llgoice  set 
forth  In  the  declaration. 

The  tnatructlons  attacked  In  the  thirteenth 
and  fourteenth  exceptions  are  as  follows: 
"Now,  in  determining  whether  there  was 
any  sudden,  violent,  and  negligent  movementt 
Jei^,  or  knock  of  the  car.  as  contended  for 
by  the  plaintiff  In  this  case,  you  are  author- 
ized  to  take  Into  consideration  all  the  cir- 
cumstances connected  with  tbe  case,  con- 
nected with  the  movement  of  the  car  and 
operation  of  the  same  at  tbe  time  and  place 
at  which  the  plaintiff  claims  to  have  been 
Injured ;  and  you  are  authorised,  further,  to 
consider  whether  the  car  was  moving  at  an 
unusual  rate  of  speed  or  an  ordinary  rate 
of  speed,  whettier  the  car  was  crowded; 
and  you  are  also  authorized  to  consider  the 
conduct  of  tbe  motorman  and  conductor  in 
the  «ffort  to  obey  the  inBtructitms  of  the 
allied  passenger  and  the  motorman  In  the 
effort  to  obey  the  signal  of  his  conductor, 
If  any  signals  were  given,  and  whether  there 
was  anything  done  by  the  motorman  lu 
charge  of  the  car  which  would  cause  any 
sudden,  violent,  and  negligent  movement. 
Jerk,  and.  knD<& ;  and  you  are  authorized  to 
consider  In  this  connection  whether  there 
were  any  other  persons  on  the  car,  and,  If 
there  were  any,  see  if  any  other  person 
experienced  or  felt  any  such  violent,  negli- 
gent, or  sudden  movement  of  the  car.  Too 
may  consider  all  these  matters,  and  deter- 
mine what  the  true  facts  and  circumstances 
with  reference  to  the  allegations  of  negli- 
gence in  this  petition  are."  "I  charge  yon 
that  unless  you  believe  from  the  evidence 
In  tbe  case  that  tbe  car  upon  which  the 
plaintiff  was  riding  was  sadd«ily,  violently, 
negligently,  and  wttbont  any  warning  what- 
OTOTr  moved  or  Jerked  or  knocked  by  reason 
of  tbe  negligence  of  the  employfia  In  (Aarge 
of  that  car,  the  plaintiff  Is  not  entitled  to 
recovN  in  this  actkm."  The  error  assigned 
In  these  grouDda  is  that  the  Instructlfflis 
"limited  the  Jury  In  the  consldaation  of  the 
evidence  to  the  condoct  of  tiie  motorman 
and  condoctor  in  diarge  of  the  car  on  wfaCcb 
plaintiff  was  riding,  and  exdnded  from  their 
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consideration  any  erldenee  of  negligence 
on  the  part  of  the  agent  of  tiie  company  In 
charge  of  the  trailer.  The  plaintiff  con- 
tends that  the  evidence  sbowa  Uiat  the  negli- 
gence of  tiie  employA  on  the  trailer  car 
caused  the  Jolt  or  sudden  movemoit  of  the 
car  on  which  plalntifC  was  riding." 

The  fifteenth  exception  is  as  follows:  "Be 
It  farther  remembered  that,  during  the  prog- 
ress of  said  case  the  conrt  chafed  the 
jury  as  follows:  'If  you  bellere  from  a  con- 
sideration of  the  evidence  in  this  case  that 
the  plaintiff  asked  the  conductor  to  atop 
the  car  at  Poe  street  to  enable  him  to  alight, 
and  If  the  conductor  began  to  ob^  the  in- 
structions and  to  bring  the  car  to  a  stop, 
and  that  simultaneously  the  plaintiff  began 
to  descend  from  the  platform,  and  that  each 
Intended  a  proper  object,  the  pl&lntlff  to 
alight  and  the  conductor  to  stop  the  car, 
and  that  In  stopping  the  car  the  trailer 
bumped  against  the  motor  car  unexpectedly 
to  both  the  plaintiff  and  the  conductor,  and 
no  -negligence  on  the  part  of  the  conductor 
is  shown  from  a  consideration  of  the  evi- 
dence In  the  case,  then  I  charge  you  that  the 
calamity  was  a  pure  accident,  and  the  plain- 
tiff cannot  recover  for  any  Injury  growing 
out  of  the  same,  and  you  should  find  for  the 
defendant  In  the  Case.'  To  this  charge  the 
plaintiff,  by  his  counsel,  then  and  there  ex- 
cepted, •  •  •  and  says  that  this  charge 
was  error:  (1>  Because  the  court  expressed 
to  the  Jury  an  opinion  as  to  what  facts  would 
show  the  Injury  was  the  result  of  an  acci- 
dent (2)  This  charge  Is  error  for  the  fur- 
ther reason  that  the  court  In  It  put  the 
burden  on  the  plaintiff  to  show  negligence  on 
the  part  of  the  defendant.  Instead  of  upon 
the  defendant  to  show  that  It  was  not  n^li- 
gent,  In  that  be  charged  the  jury,  If  *no 
negligence  on  the  part  of  the  company  Is 
sho\^-n  from  a  consideration  of  the  evidence, 
the  plaintiff  cannot  recover.' " 

J.  H.  Hall  and  R.  8.  WImberly,  for  plain- 
tiff In  error.  Boland  Ellis,  for  defendant  In 

error. 

BECK,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent, and  ATKINSON,  J.,  not  presiding. 

COBB,  P.  J.  I  concur  In  the  Judgment 
for  the  reasons  stated  In  my  concurring  opin- 
ion In  Anderson  v.  Wyche  (Ga.)  55  S.  B,  19. 

EVANS  and  LUMPKIN,  JJ.  We  concur 
specially,  under  the  decision  in  Newberry  v. 
Tenant,  121  Ga.  561,  49  S.  B.  621  (a  decision 
of  the  entire  bench).  But  we  do  not  concur 
In  the  idea  expressed  in  the  headnote  that 
In  no  case  can  there  be  an  exception  to  a 
final  Judgment  without  making  a  motion  for 
a  new  trial,  except  upon  necessarily  con- 
trolling rulings.  Neither  the  decision  in 
Henderson  v.  State,  123  Ga.  789,  51  S.  E. 
7(t4,  nor  Auderson  v.  Wyche  (Gn.)  .">.',  S.  E. 


19,  in  onr  opinion  foes  to  that  ^tent. 
Each  of  those  dedslons  Includes  the  ab- 
sence of  the  evidence.  In  Henderson's  Can 
It  was  said:  'There  are  tnro  ways  wbltih 
a  case  may  reach  this  conrt  One  la  by  flie 
usual  and  ordinary  methods  of  procedure. 
The  other,  tor  convoiienoe,  may  be  called  the 
•short  form.'  *  •  *  It  Is  not  every  error, 
but  only  necessarily  controlling  rulings, 
which  may  be  segregated  ftom  the  case, 
stripped  from  their  surroundings,  and 
brought  to  this  conrt  alone  as  suocessfnl 
grounds  for  a  reversal."  mils  refers  to  an 
effort  to  segr^te  and  bring  np  necessarily 
controlling  rulings  (Acts  1898,  p.  02),  not 
to  an  exception  bringing  up  the  case  general- 
ly, with  brief  of  evidence  and  proper  as- 
signments of  error  (Civ.  Code  1895,  SS  5528 
[1],  5530).  If  the  rulings  fell  within  the 
act  ot  1898,  as  necessarily  controlling  the 
verdict  or  Judgment,  under  that  act  an  ex- 
ception to  the  verdict  or  Judgment  would 
seem  to  be  provided  for. 


CITY  COUNCIL  OF  AUGUSTA  v.  DOZIEB. 
(Supreme  Court  of  Geoqcla.  Ang.  17,  1906.) 
Municipal    OoBFOBATions    —  Defbctivi 

STBBETS— IHJVBT  TO  PEMBTmLUT— AcnON— 

Pet[tioh. 

The  petition  set  forth  a  cause  of  action, 
and  the  diemarrer  to  the  same  was  properly 
overruled. 

[Ed.  Note.— For  cases  in  pohit,  see  vol.  30, 
Cent  Dig.  Municipal  Corporations,  t  1638.] 

(Syllabus  by  tHe  CoortJ 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  E.  F.  Dozier  against  the  city 
council  of  Augusta.  Judgment  for  plaintiff, 
and  defendant  brings  eri-or.  Plaintiff  by 
cross-bill  brings  up  her  exceptions  pendente 
lite.  Judgment  on  main  bill  affirmed,  and 
cross- bin  dismissed. 

Mrs.  Emma  F.  Dozier  brought  suit  against 
the  dty  council  of  Augusta,  and  alleged :  That 
the  defendant  was  the  owner  of  the  franchises 
and  properties  of  the  Augusta  Canal  Com- 
pany, and  had  assumed  the  obligations  and 
liabilities  thereof.  In  the  <^ratIon  of  the 
canal  the  company  bad  convoted  a  ravine 
Into  a  reservoir  known  as  "Lake  Olmstead," 
and  a  road  had  been  laid  out  along  the 
brink  of  said  lake.  At  a  certain  portion  of 
said  road  there  was  no  fence  or  guard  rail, 
and  the  bank  sloped  from  the  edge  of  the 
road  to  the  edge  of  the  water,  a  distance  of 
about  45  feet  and  a  depth  of  about  16  feet. 
On  January  23. 1903,  the  husband  of  petition- 
er, while  traveling  said  road,  was,  "without 
fault  on  his  part,  precipitated"  from  the  un- 
protected portion  of  said  road  Into  the  lake 
and  was  drowned.  Damages  were  laid  in 
the  sum  of  $10,000.  The  petitioner  bad  pre- 
viously brought  suit  for  the  same  cause  of 
actlOTi  to  the  city  court  of  Richmond  county. 
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to  which  BulC  the  defendant  Interpmed  a 
genera]  demorrer,  which  was  oTerriiled,  and 
to  tbis  ruling  defendant  did  not  except  At 
the  JanoatT  term,  1905,  of  the  city  court 
the  case  came  on  to  be  heard,  and  a  nonsuit 
was  granted,  and  the  case  dismissed.  A 
cranplete  copy  of  the  proceedlogs  In  tbo  dtj 
court  was  attached  to  the  petition.  The  de- 
fendant demurred  generally  on  tlie  ground 
that  the  petition  set  forth  no  cause  of  action. 
The  plalntlfF  moved,  to  strike  the  demurrer, 
on  the  ground  that  a  general  demurrer  to  the 
petition  setting  out  the  same  cause  of  ac- 
tion between  the  eame  parties  had  been  over- 
mled  In  the  city  court  of  Blchmond  count;, 
and  that  aa  to  al!  questions  raised  therein 
the  defendant  was  estopped  by  the  doctrine 
of  res  adjndicata.  The  motion  to  strike  the 
demurrer  was  overruled,  and  the  plalntifC 
excepted  pendente  lite.  The  demurrer  to  the 
petition  was  heard  and  overruled,  and  the  de- 
foidant  excepted.  The  plaintiff  by  cross-bill 
brlDgs  up  her  exceptions  pendente  lite. 

O.  Henry  Coben,  for  plaintiff  In  error. 
Salem  Dutcher,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  The  city  of  Augusta  is  the  owner  of 
the  canal  and  the  land  upon  which  the  body 
of  water  known  as  "Lake  Olmetead"  Is  sit- 
uated. O^is  land  adjoins  a  public  highway. 
The  d^,  therefore,  owes  to  travelers  upon 
the  highway  the  same  duty  that  any  owner 
of  land  adjoining  a  highway  owes  to  travel- 
ers thereon.  What  Is  the  duty  of  such  an 
owner  to  travelers  on  an  adjacent  highway? 
An  owner  of  land  abutting  upon  a  highway 
!s  liable  to  travders  for  Injuries  resulting 
from  the  maintenance  of  those  things  upon 
bis  property  which  are  likely  to  render  trav- 
el upon  the  highway  unsafe.  Many  of  tbe 
cases  In  which  the  rule  is  announced  Involv- 
ed excavations  on  the  land  adjoining  the 
highway;  but  the  rule  Is,  of  course,  not  limit- 
ed to  cases  where  the  Injury  resulted  from  an 
excavation.  If  tbe  public  lay  out  a  high- 
way so  near  a  natural  water  course  on  the 
land  of  an  adjacent  proprietor  that  travel 
along  the  highway  Is  rendered  unsafe  on  ac- 
count of  the  proximity  of  the  stream.  It  may 
be  tiiat  the  owner  of  the  stream  would  be 
nnder  no  obligation  to  erect  rails  or  guards 
along  the  course  of  tbe  stream;  but  when  the 
owner  creates  and  maintains  upon  his  land 
an  artificial  lake  or  body  of  water,  so  near 
tbe  highway  and  so  located  relatively  to  the 
same  that  travel  thereon  Is  rendered  unsafe, 
a  duty  to  so  guard  the  same  that  travelers 
in  tbe  exercise  of  due  diligence  will  not  fall 
or  be  precipitated  therein  devolves  upon  the 
owner.  Hutson  v.  King,  95  Ga.  271,  22  S.  B. 
915  (3);  IB  Am.  ft  Eng.  Ene.  Law  {2d  Ed.) 
p.  437,  and  cases  cited.  The  distance  from 
the  highway  to  that  which  caused  the  Injury 
will  In  many  cases  determine  whether  there 
was  a  duty  to  guard  the  highway.  When  the 
adjacent  land  Is  level,  or  practically  so,  and 
that  wblch  caused  the  Injury  to  fAr  removed 


that  a  traveler  In  the  ezerclBe  of  due  care 
would  not  have  been  Injured  thereby,  no 
duty  to  the  traveler  would  arise.  Where  the 
land  Is  precipitous,  a  duty  to  the  traveler 
arises  In  cases  where  mider  other  condl- 
tlona  no  duty  would  arlaa  The  edge  ot  the 
lake  was  16  feet  below  the  highway  and  4&  feet 
therefrom.  The  slope  began  at  the  edge  of  the 
highway,  and  abont  two-thirds  of  the  dis- 
tance Is  a  very  sharp  incline  ot  45  to  60  de- 
grees, and  thence  to  the  water's  edge  about 
half  that  extent  The  ed^  of  file  highway 
is  protected  at  one  place  by  a  sabstantlal 
fence,  and  at  another  place  by  large  iron 
pipes;  but  between  the  points  where  tbe  fence 
ends  and  the  p^ee  begin  there  Is  a  gap  of  30 
feet  whldi  Is  entirely  unprotected,  and  Is  at 
tbe  very  crest  of  a  steep  declivity  extending  to 
the  water's  edge.  This  gap  was  at  one  time 
protected  by  a  fence,  which  had  dlsappeftrcd 
and  had  never  been  replaced.  The  husband 
of  the  plaintiff  was  walking  along  the  high- 
way at  night,  walked  Into  tbe  gap,  was  pre- 
cipitated down  the  declivity  into  the  lake, 
and  was  drowned  therein.  The  averments 
of  the  petition  were  suffldoit  to  raise  a  duty 
on  the  part  of  the  city  to  guard  the  hl;;h- 
way  at  the  point  where  the  deceased  departed 
ther^rom,  and  also  to  show  that  he  was  in 
the  exerdse  of  due  care.  Such  being  the 
case,  a  cause  of  action  was  set  torOt. 

Judgment  on  main  bill  affirmed.  Oross- 
blU  dismissed.  All  the  Justices  c<mcur,  ex* 
cept  FTSH,  O.  J.,  absent 


Mcdonald  v.  statd. 

(Supreme  Court  of  Georgia.  Aug.  17,  1906.) 

1.  Cbiminai.  Law— Void  InDionnzfT— Rkue- 
DiEB— Motion  to  Set  Abxdb  JnnaiisnT— 

Motion  ik  Abbrst. 

A  motion  to  Bet  a^ide  the  judgment  Is  not 
the  appropriate  remedy  in  a  criminal  case.  If 
the  Indictment  Is  void.  The  Judgment  may  be 
arrested  upon  motion  made  during  the  term 
at  which  the  verdict  is  rendered,  or  tbe  prisoner 
may  be  dlscharEted  upon  writ  of  hnbens  corpus 
at  any  time  thereafter,  If  no  question  as  to  the 
validity  of  the  indictment  waa  adjudicated  at 
the  trial.  Griffin  v.  Eaves,  89  S.  E.  913,  114 
On.  65.  See,  also,  Moore  v.  Wheeler,  fl5  S.  E. 
116.  100  Ga.  62;  Duren  v.  Stephens.  64  S.  E. 
1045. 

[Ed.  Note.— For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  |  2518.] 

2.  Saue. 

In  the  case  of  Begopoulas  v.  State,  42  S. 
B.  1014.  116  Ga.  096,  no  question  was  made  as 
to  the  remedy  by  motion  to  set  aside  being  ap- 
propriate. 
(SyilaboB  by  the  Court) 

Brror  from  Superlw  Court,  'Btmy  County; 
B.  J.  Reagan,  Judge. 
0.  D.  McDonald  was  convicted  of  a  crime, 

and  brings  error.  'Affirmed. 

Geo.  W.  Bryan,  for  plaintiff  In  error.  O. 
H.  B.  Bloodworth,  Sol.  Gen.,  and  W.  P. 
Bloodworth,  for  the  Stata 

BECK.  J.  Judgment  affirmed.  All  tte 
I  Justices  concur,  except  FISH,  O.  J.,  absent 
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BUSONCl  T.  McKENNA. 
(Sapreme  Oonrt  of  Oeorgia.  Aug.  0,  1906.) 

1.  Sales— WBbn  Titu  PAsras— Patmsht  or 

Pbicb. 

Whers  goods  were  sold  for  cash,  to  be 

E&Id  for  on  deliverr,  the  prepaTment  of  uie  price 
elng  ft  condition  precedent  of  the  sale,  the 
mere  fact  that  the  buyer  obtained  poaaeaslon  did 
not  operate  to  pass  the  title  to  him,  and  not- 
withstanding sncli  poBsenlon  the  title  remained 
in  the  seller;  the  pnrchaM  price  not  faarlng 
been  paid. 

[Sd.  Note.— For  cases  In  point,  see  voL  43, 
OenL  Dig.  Sales,  il  517,  6^  544.} 

2.  PsnvoiPAL  AND  Aosirr  -~  AoTHmrr  ot 
Aqiht. 

When  the  buyer  knew  that  the  seller  In- 
tended to  sell  for  cash  only,  and  possenion  waa 
obtained  for  this  reason  alone,  the  buyer  cannot 
refnsa  to  pay  I3ta  price  and  retain  the  goods 
upon  the  ground  that  he  Is  entitled  thereto 
upon  a  prior  agreement  with  the  agent  of  the 
seller,  when  such  agreement  was  not  disclosed 
to  the  seller  at  the  time  poseeeaion  was  obtained, 
and  In  no  my  assented  to  by  him. 
8.  TBiAz^InBTBucnoNs— TmoBT  or  Derhsi 

—Duty  op  Judob. 

The  charge  of  the  jadge  failed  to  give  the 
defendant  the  oeneflt  of  a  theory  of  the  defense 
which  was  sustained  1^  the  eridence  Introdoced 
In  hla  behalf,  and  a  new  trial  should  havo  been 
granted. 

CByllaboa  by  tho  CourtJ 

Error  from  dty  Gonrt  ot  Barannab;  T. 
H.  Norwood,  Jodge. 

Action  by  3.  H.  McKenna  against  W.  A. 
Snsot^  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed. 

D.  H.  Clark  and  Adama  &  Adams,  for 
plaintiff  In  error.   Osborne  &  Lawrence  and 
Edmund  H.  Abrahams,  for  defendant  In 
tm. 

COBB,  P.  J.  Snsong  was  a  horse  trader 
and  proprietor  of  a  sales  stable.  Barrett 
was  a  blacksmith  and  borseshoer,  having  a 
place  of  business  adjoining  the  stable  of 
SuBong.  McKenna  was  a  plumber.  Susong 
went  to  Kentucky  to  buy  stock,  and  requested 
Barrett  to  take  a  general  superrision  of  his 
stable  and  business  in  bis  absence.  While 
Susong  was  absent,  McKenna  went  to  Su- 
song's  stable  for  the  purpose  of  purchasing 
a  mule.  A  n^ro  In  charge  of  the  stable  di- 
rected McKenna  to  Barrett.  Barrett,  upon 
being  asked  If  be  was  In  charge  of  tbe  stable, 
replied  that  he  was.  McKenna  said  that  his 
purpose  was  to  buy  a  mule.  Barrett  told 
him  there  waa  only  one  mule  In  the  pen.  but 
there  were  horses.  McKenna  went  with  Bar- 
rett to  look  at  the  mule.  As  to  what  trans- 
pired subsequently  there  is  a  disagreement 
between  Barrett  and  McKenna.  McKaina 
contraded  that  he  said  that  the  mule  was  too 
small  for  bis  purposes,  and  that  he  entered 
into  an  agreement  with  Barrett  that  he  would 
take  the  mule  at  $140,  and.  when  Susong 
returned  with  a  car  load  of  mules,  McKenna 
was  to  baTe  tbe  privilege  of  selectli^  any 
mule  from  the  lot,  and  returning  the  small 
mule  paying  whatever  difference  there  was 


In  the  prict  betweoi  fl40,  flie  raliw  placed 
npoa  tbe  small  mnl^  and  the  price  of  Uie 
mule  to  be  thereafter  aeleeted.  Barrett 
claims  that  he  bad  no  authority,  «»ept  to 
sell  the  mnle  for  cash,  the  price  placed  up- 
on the  rnnle  by  Susong  teton  be  left  being 
$150 ;  that  he  assnmed  tbe  anttwritr  to  sell 
It  at  $140;  and  that  he  made  a  sale  for  this 
sum,  and  delivered  the  mule  and  collected 
the  money  from  McKenna  aemal  days  there- 
after. When  Suflong  returned,  McKeama 
sent  Ifagrath,  his  boAkkeqnr,  to  Bnaong's 
stable  to  sdect  a  male.  Nelthar  Uagmtta  nw 
McKenna  communicated  to  Bnacng  the  agree- 
ment that  had  been  made  with  Barrett  A 
large  mole  was  selected,  which  Snscmg  priced 
at  $166.  This  mnle  was  soit  to  M(£eama*e 
place  of  business.  McKenna  then  sent  tbe 
small  mule  and  $25  to  Susong  In  payment 
for  tbe  large  mule.  Susong  refused  to  ac- 
c^t  these  terms.  Insisting  that  the  contract 
was  for  a  cash  sale,  and  repudiated  the  i^ree- 
ment  made  by  Barrett,  denying  that  Barrett 
had  any  authority  to  make  eadu  a  contract 
Susong  took  out  a  possessory  warrant  against 
McKenna  and  recovered  possession  of  the 
large  mule.  Subsequently  tbe  small  mule 
was  returned  to  McKenna  and  died  In  his 
possession.  Susong  demanded  that  McKen- 
na pay  for  tbe  feed  of  the  small  mule  while 
he  remained  at  his  stable,  and  McKoma  paid 
the  amount  demanded.  Before  tbe  small 
mule  died,  and  while  the  same  was  still  In 
possession  of  McKenna,  he  brought  an  action 
of  trover  against  Susong  to  recover  the  large 
mula  Upon  tbe  trial  of  this  case  the  jury 
found  a  verdict  for  the  plaintiff.  The  de- 
fendant made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted. 

The  Instructions  of  the  Judge  related  main- 
ly to  the  law  of  agency.  He  charged  tbe 
Jury,  in  substance,  that.  If  Barrett  was  au- 
thorized by  Susong  to  make  tbe  trade  with 
McKenna,  Susong  would  be  bound;  but  that 
if  Barrett  was  not  authorized  to  make  this 
trade,  and  in  doii^  so  exceeded  whatever 
authority  Susong  had  conferred  up<«i  hUn, 
Susong  could  not  r^udlate  the  trade  unless 
he  tendered  back  to  McKenna  the  $140  which 
McKenna  hhd  paid  to  Susong.  When  the 
large  mule  was  sent  to  McKrama  and  the 
price  of  $165  agreed  upon,  McKenna  did  not 
disclose  to  Susong  the  arrangemrait  be 
claimed  to  have  made  with  Barrett,  and  bis 
testimony  would  bear  the  interpretation  that 
be  Intended  to  get  possession  of  the  mule 
before  the  disclosure  of  his  claim  as  to  tbe 
trade  be  bad  made  with  Barrett  Even  if 
It  be  conceded  that  McKaona  had  made  the 
arrangement  with  Barrett  which  he  claimed, 
this  would  not  operate  to  pass  the  title  to 
the  large  mule,  If  at  tbe  time  It  was  de- 
Uvo«d  to  McKenna  Susong  Intended  that 
the  delivery  would  be  up<m  a  cash  sale  at  tbe 
price  of  $166,  and  McKomA  knew  that  sodi 
was  the  Intention  of  Susong.  There  Is 
nothing  In  the  evldoice  which  would  author^ 
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ize  a  fludlog  that  Sufnng  lateoded  to  deliver 
the  mule  In  accordance  with  the  arrangement 
claimed  to  have  been  made  with  Barrett 
The  evidence  authorized,  even  If  It  did  not 
demand,  t  finding  that,  when  the  mule  was 
-delivered  to  Barrett,  it  was  delivered  upon  a 
cash  sale.  Such  being  the  case,  tf  McEenna 
refused  to  pay  the  cash,  the  sale  was  In* 
cixnplete,  and  Susong  had  the  right  to  re- 
cover his  property.  Wilson  v.  Comer,  125 
■Ga.  600,  54  S.  E.  355.  The  Judge  was  re- 
quested to  Instruct  the  Jury  lu  reference  to 
this  theory  of  the  case.  The  Instruction  was 
not  given,  and  there  Is  nothing  In  the  charge 
of  the  court  which  gives  to  the  defendant 
the  benefit  of  this  theory. 

It  Is  claimed  that  the  failure  of  McEen- 
na to  certiorari  the  possessory  warrant  case, 
and  his  taking  possession  of  the  small  mule 
and  payment  of  the  feed  bill,  operated  as  an 
estoppel  to  prevent  him  from  thereafter 
claiming  title  to  the  large  mule.  We  are 
not  pr^ared  to  hold  that  these  facts  would 
operate  as  an  estoppel,  as  It  does  not  ap- 
pear that  8us(Hig  has  done  any  act  on  the 
faith  of  McKenna's  conduct,  or  that  his  po- 
sition Is  at  all  changed  as  a  result  of  such 
conduct.  These  are  circumstances  to  be  con- 
sidered in  determining  the  question  as  to 
wbetbw  there  was  In  fact  a  sale  of  the  large 
mnJe  as  a  result  of  the  arrangement  with 
Barrett.  As  the  charge  of  the  Judge  did  not 
Slve  the  defendant  the  benefit  of  the  theory 
«f  his  defrase  above  referred  to,  a  new  trial 
should  have  been  granted. 

Judgment  reversed.  All  the  Josttcea  con- 
car,  except  FISH,  C  J.,  absent 


ATLANTA  ICB  *  COAL  CO.  T.  HIXON. 
<Sapreme  Coart  of  Geoi^ia.   Aug.  13.  1906.) 

1.  Evidence— Opirioit  EviDsncii  —  Mattebs 
OF  Fact  ob  Opinion. 

It  is  the  province  of  the  jury,  not  of  a 
nonexpert  witness,  to  draw  conclusIonB  from 
the  facts  to  which  he  testifies. 

[Ed.  Note.— For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  I  2150.] 

2.  Samb— SiMiLAB  Facts— RsLEVAnoT. 

The  Inquiry  being  what  was  proper  to  be 
done  under  ^ven  circumstances  at  a  particular 
point,  proof  of  what  was  usually  done  at  a 
point  near  by  under  different  drcnmstances 
cannot  iUnstrate  question. 

[Ed.  Note.— Tor  esses  In  point  see  vol.  20, 
Gent  Dig.  Rvldenee,  H  8%^.  399.] 

8.  DAMAOES— IWJUBIES    TO  MutE— AaiOUHT— 

BviDERCE— SunrioiEnoT. 

A  finding  against  the  defendant  was  war- 
ranted by  the  evidence,  but  the  verdict  returned 
in  favor  of  the  plaintiff  exceeded  In  amount  the 
highest  proved  value  of  the  animal  for  injury 
to  which  the  suit  was  brought,  less  the  sum  for 
which  the  animal  was  afterwards  sold  by  the 
plaintiff,  and  which  diminished  the  damages 
SDStained  1^  him. 

[Ed.  Mote.— For  eases  in  pohut  see  voL  16, 
Cent  Dig.  Damages,  I  400.1 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judges 


Action  by  E.  P.  Mlxon  against  the  Atlanta 
Ice  ft  Coal  Company,  commenced  in  Justice's 
court.  On  certiorari  to  the  superior  court, 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed,  on  condi- 
tion. 

Payne,  Jones  *  Jones,  for  plaintiff  In  er- 
ror. Jos.  W.  ft  Jno,  D.  Bnmpbrles,  tor  de- 
fendant In  error. 

EVAKS,  J.  A  sQlt  for  damages  was 
brought  in  a  Justice's  court  E.  P.  Mlxon 
against  the  Atlanta  Ice  ft  Coal  Oompany;  the 
plaintiff  claiming  that  a  heavily  loaded  wag- 
on beloiUElng  to  the  company  had  bera 
ne^lgently  driven  orw  ttie  left  front  foot  of 
bis  mnle  while  standing  at  the  platform  of 
the  company's  factory.  The  driver  of  the 
plalntlire  team  teatifled  that  he  had  loaded 
his  wagon  wltti  Ice  and  was  about  to  put  m 
the  wagon  seat  and  drive  oat  of  the  yard, 
when  a  large  two^horse  wagon  belonging  to 
the  company  approached  from  the  rear  of 
the  yard;  that  the  roadway  at  the  point 
where  his  team  was  standlx^  was  very  nar- 
row, and  he  called  upon  the  driver  of  the 
company's  wagon  to  stop,  as  there  was  not 
room  to  pass,  but  the  company's  "starter" 
turned  the  mulcts  head  aside,  pushliv  the 
mule  back,  and  ordered  the  company's  driver 
to  come  ahead ;  and  that  the  mnle  Jumped  as 
the  wagon  passed,  one  of  fta  wheels  having 
mn  over  tbe  mule's  foot  The  defendant  in- 
troduced tortinumy  whldi  tended  to  8ni>port 
Its  contention  that  there  was  ample  room  to 
pass,  and  the  injury  to  the  mule  was  dne 
solely  to  the  fact  that,  after  the  front  wheels 
'  of  tbe  wagon  had  passed,  the  mule  stiddenly 
I  threw  out  one  of  Its  fore  feet  directly  In  front 
of  the  rear  wheel  on  that  side  of  flie  wagon. 

1.  A  witness  who  had  testified  In  bdialf  of 
the  defendant  was  asked  the  following  ques- 
tion: **In  view  of  the  circumstances  you 
have  stated,  that  the  plalnttlTs  mule  turned 
Its  foot  in  front  of  the  wheels  of  the  com- 
pany's wagon  after  the  driver  had  passed, 
was  it,  or  not,  poatlble.  In  your  opinion,  for 
the  driver  of  the  company's  wagon  to  hare 
prevmted  the  wagon  wheels  from  running 
over  the  mule's  foot?  Objection  wns  njnUr 
by  counsel  for  tbe  plaintiff  on  the  ground 
that  the  question  called  for  the  mere  opinion 
of  the  witness,  and  this  objection  was  sus- 
tained. The  ruling  was  eminently  proper,  It 
being  within  the  exclusive  province  of  the 
Jury  to  say  whether  or  not,  under  the  cir- 
cumstances detailed  by  the  witness,  the 
driver  of  tbe  wagon  could  have  prevented 
the  injury  after  the  mule  had  thrust  Its  foot 
in  front  of  the  rear  wheel,  which  ran  over 
and  bruised  It. 

2.  The  defendant  sought  to  prove  that  the 
plaintiff's  drlT>er  had  knowledge  of  a  cus- 
tom prevailing  at  the  factory.  In  accordance 
with  which  wagons  to  be  loaded  with  Ice 
were  driven  up  In  turn  to  the  platform,  and. 
aftor  being  loaded,  passed  out  by  other  wag- 
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onB,  awaiting  their  tarn,  which  were  backed 
up  against  the  platform  near  where  the 
plaintiff's  wagon  was  standing,  and,  farther, 
that  his  driver  knew  it  was  castom&tf  for 
the  driver  of  each  team  to  look  after  his 
mule  while  other  wagons  vr&n  heing  drlvoa 
on  hr.  The  evidence  offered  in  tUs  con- 
nection was  rejected.  It  appears  that  the 
yard  was  of  considerable  width  at  one  end  of 
the  platform,  but  became  narrower  towards 
the  point  where  the  plalntllTfl  wagcm  was 
stationed,  and  the  question  at  issue  was 
whether,  at  that  particular  point;  there  was 
sufficient  room  to  safely  drive  a  team  In 
front  of  his  mule.  What  was  the  common 
practice  near  that  point,  but  farther  down  the 
yard,  could  not  Illustrate  this  question.  Nor 
was  It  pertinent  to  show  that  the  plaintiff's 
servant  knew  that  the  driver  of  eotdi  team 
was  expected  to  look  after  hla  mule  while 
wagons  were  passing  In  front  on  their  way 
out  of  the  yard.  The  plaintiff's  driver  did 
uncfertBfce  to  look  after  his  mule,  and  called 
upon  the  company's  driver  to  stop,  saying 
there  was  not  room  to  pass;  but  the  com- 
pany's "starter"  interposed,  pushed  the  mule 
bat^.  and  turned  its  head,  at  the  same  time 
ordering  the  driver  of  the  two-horse  wagon 
to  come  ahead.  Tha  plalntifTs  servant  was 
on  band,  ready  and  willing  to  lo(*  after  the 
safety  of  his  team;  but  the  company's  serv- 
ant assumed  control  of  the  platntlfPs  mule, 
and  ordered  the  company's  driver  to  pass, 
over  the  protest  of  the  servant  of  the  plain- 
tiff, and  with  the  result  heretofore  stated. 
It  Is  clear,  therefore,  that  the  company  could 
have  taken  no  comfort  out  of  proof  of  what 
the  usual  custom  was  when  teams  were  driv- 
en In  front  of  wagons  backed  up  against 
the  platform  near  the  point  where  the  plain- 
tiff's team  was  standing. 

3.  The  evidence  well  warranted  a  finding 
that  the  Injury  to  the  platntltTs  mule  was 
cause  by  n^ltgence  on  the  part  of  the  com- 
pany's servants.  The  Jury  took  this  view  of 
the  case  and  returned  a  verdict  for  S7S  In 
favor  of  the  plaintiff.  On  certiorari  to  the 
superior  court,  the  Judge  of  that  court  de- 
clined to  set  aside  the  verdict,  either  because 
of  the  rejection  of  the  testimony  above  men- 
tioned or  on  the  ground  that  the  verdict  was 
excessive  and  unsupported  by  the  evidence. 
The  highest  proved  value  of  the  mule  was 
SIOO.  Some  time  after  Its  Injury  the  plain- 
tiff sold  the  mule,  on  credit,  for  the  sum  of 
$85.  There  was  no  claim  for  damages  on 
account  of  the  loss  of  hire  or  for  expenses  In- 
curred In  caring  for  th«  mule  after  the  In- 
Jury,  nor  any  evidence  along  this  line.  It 
is  clear  tiiat  the  Jury  did  not  allow  the 
amount  for  which  the  mule  was  sold  after 
the  Injury  as  a  deduction  from  Its  highest 
proved  value.  It  follows  that  the  verdict 
should  have  been  set  aside,  unless  the  plain- 
tiff should  voluntarily  write  off  from  his  re- 
covery the  sum  of  $35,  the  price  for  which 
the  animal  was  sold.   In  the  evoit  he  shall 


do  BO,  a  new  ti^al  will  be  unnecessary,  under 
the  direction  whldi  w«  have  given  In  the 
case;  olhendae,  the  verdict  must  be  set 
aside. 

Judgment  afllrmed,  on  condition.  All  Vtte 
Justices  concur,  except  FISH,  0.  J.,  absent. 


BOARD  OF  EDUCA'nON  OF  TBNNIIiLB 
EELLBT. 

(Supreme  Court  of  Georgia.  Aug.  13,  1900.) 

1.  Gosts—Dtsuissat.  of  ACTION— Patuert  of 
Costs  as  Cohdition  of  Bbingino  Nbw  Ac- 
tion. 

Where  a  suit  ha«  been  dismissed  by  the 
plaintifi:.  In  order  to  bring  a  second  suit  for 
the  same  cause  of  action,  the  plaintiff  muKt  luiy 
the  costs,  or  file  a  pauper  affidavit  stating  his 
inability-  to  do  so.  A  failure  ia  this  regard 
furnished  ground  for  a  plea  in  abatement  Civ. 
Code  1895,  f  5043 :  Langston  v.  Marks,  63  Ga. 
435;  Sweeney  v.  Malloy,  32  S.  E.  858,  107  Oa. 
83 :  Johnson  v.  Central  :E^.  Co.,  45  S.  E.  98S. 
119  Ga.  185;  Wright  v.  Jett.  48  8.  B.  345.  120 
6a.  995. 

[Bd.  Note. — For  cases  In  point,  see  voL  13. 
Cent  Dig.  Oosts,  H  1048,  Vm.-] 

2.  Same— PATMBNr— Release— AuTHOBiTT  of 
Clbbk  of  Coubt. 

That  the  clerk  of  the  superior  court  on 
request  of  counsel  for  the  plaintiff,  charged  the 
cost  to  such  counsel,  and  released  the  plaintiff, 
stating  that  he  also  "had  authority  to  collect 
for  tl^  sheriff  as  well  as  himself,''  would  not 
suffice.  This  was  not  an  actual  payment  of 
the  cost  at  least  as  to  the  sheriff;  nor  did  It 
appear  that  the  clerk  In  fact  had  authority,  as 
to  the  cost  due  the  sheriff,  to  release  the  plain- 
tiff and  charge  it  to  the  attorney.  Authonty  to 
collect  for  the  sheriff  did  not  include  authonty 
to  release  the  plaintiff  and  charge  the  cost  to 
another. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Washington 
County;  L.  A,  PaAer,  Judge. 

Action  between  the  board  of  education  of 
Teunille  and  Lawson  Kelley.  Judgment  for 
Kelley,  and  the  board  of  education  brings  er- 
ror. Reversed. 

G.  H.  Howard  and  E.  W.  Jordan,  for  plain- 
tiff In  error.   Evans  ft  Elvans,  for  defendant 

I  in  error. 

liURfPKlN,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  G.  J.,  ab- 
sent and  DVANS,  J.,  disqualified. 


HOHBNSTEIN  v.  STATE. 
(Supreme  Court  of  Georgia.  Aug.  17,  190a) 
Justices  op  the  Peace— CBmrwAL  Rxspohbi- 

BIMTT— MaLPB  ACTICE— In  DICTMENT. 

An  indictment  ngainBt  a  notary  Dubllc  and 
ex  officio  Justice  of  the  peace  for  the  offense 
of  malpractice  In  office,  wnicb  charged  that  the 
defendant  did  issue  a  warrant  for  the  arrest 
of  A.  B.,  "said  warrant  having  been  willfnllf 
and  knowingly  issued  as  aforesaid,  not  in  good 
faith  and  for  the  purpose  of  Inaugurating  a 
criminal  prosecution,  but  corruptly  and  for  the 
nole  purpose  of  affording  the  [defendant],  aa 
magistrate  as  aforesaid,  the  opportunity  for 
pecuniary  consideration  of  drawing  up  the  bond 
of  said  person  so  arrested  as  sdoreaaid,  and 
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thos  extortlUff  moneT  out  of  lald  jienon,  con- 
trary to  the  lawn  of  said  itate,"  wna  open  to 
Attack  by  geDeral  denmrMr ;  there  being  a  local 
act,  in  the  county  in  which  the  accutied  held 
office  and  committed  the  alleged  criminal  acta, 
allowioK  Jnsticea  of  the  peace  a  fee  for  "draw- 
ing np  a  bond  and  approving  the  Mune,"  and 
there  oeing  no  aTermenta  In  the  Indictment  that 
the  warrant  wai  not  found  upon  a  proper  affi- 
davit, or  that  the  defendant  collTided  with  the 
party  making  the  affidavit,  or  tliat  bond  waa  im- 
properly required.  And  the  court  erred  In  over- 
rating the  demurrer  to  the  indictment  See,  Pen. 
Code  1895,  H  202,  208;  Hawkins  v.  SUte,  6i 
Ga.  6G3;  State  v.  Zachary,  4^  N.  G.  432. 

(Syllabas  by  the  Oonrt) 

EiTOT  fnm  Superior  Ckmrt,  Chatbam 
Connty;  Oea  T.  Cann,  Judge. 

Cbsrles  V.  Hobensteln  was  convicted  of  a 
crime,  and  brings  error.  Reversed. 

Garrard  &  Meldrlm  and  C.  V.  Hohensteln, 
for  plaintiff  In  errar.  W.  W.  Osborne.  BoL 
Gen.,  and  Dan'l.  J.  Charlton,  for  the  States 

BEGS,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH.  O.  J.»  absent 


HOWARD  V.  STATE. 
(Supreme  Oourt  of  Geoivia.  Ang.  17.  1006.) 
Mabteb  and  Servant— FBAnDuiiEKT  Bbiaoh 

or  COHTSACT — CRIUINAI.  RB8POH8IBIZ.ITT  OV 

Servant— Evidence. 

Whoi,  In  the  trial  of  one  charged  with  the 
violation  of  the  act  of  1003  (Acts  1903.  p.  90) 
providing  for  the  punishment  of  those  who  with 
fraudulent  intent  procure  advances  on  the  faith 
of  contracts  of  labor,  it  appears  from  uncontra- 
dicted evidence  that  the  accused  was  a  minor 
and  that  the  failure  on  his  part  to  perform  the 
services  required  under  the  conttact  was  doe 
to  the  fact  that  his  father  had  directed  him  to 
leave  the  service  and  return  home,  in  order 
that  he  misht  perform  labor  under  a  contract 
which  the  father  bad  made,  the  presumption  of 
frandnlent  intent,  arising  from  the  fact  that 
money  was  procured  on  the  faith  of  the  con- 
tract and  the  service  not  rendered  or  the  money 
returned,  is  rebutted,  and  a  conviction  of  the 
accuined  is  contrary  to  law. 

(Syllabas  by  the  Court.) 

Error  from  City  Court  of  Sparta;  F.  L. 
Little,  Judge. 

Willie  Howard  was  convicted  of  crime,  and 
brIogB  error.  Reversed. 

WllUfbrd  ft  MlddlebrookB,  for  plaintiff  In 
error.  R.  W.  Moore  and  B.  H.  Ziowls,  Sol. 
Oen.,  tor  tbe  State. 

BEOK,  J.  Judgment  reversed.  AU  tbe 
Justices  concur,  except  FISH*  C.  J.,  absoit 


BERRY  T.  SOtTTHERN  RY.  00. 

(Sapreme  Oourt  of  Georgia.    Aug.  9,  1006.) 

Railroads — Kiuuno  Aniuals— Action — Ev- 
idence—Sufticienct— New  Tbial. 

Where  three  successive  verdicts  in  favor  of 
the  plaintiff  were  set  aside,  the  last  order  stat* 
hig  that  it  was  grantee]  with  great  relactance, 
inasmuch  as  the  presiding  Jattee  bad  set  aside 
two  fonner  verdicta.  hut  that  be  felt  compelled 
to  set  arid*  the  verdict  In  the  plalntifrs  favor 


and  grant  a  new  trial,  because  !n  bis  opinion 
tbe  defendant's  testimony  overcame  the  presump- 
tion of  negligence  sgaiust  the  defendant,  that 
plaintiff's  testimony  was  not  in  sufficient  conflict 
with  that  of  the  defendant  to  authoriM  the 
verdict,  end  tlut  be  would  not  have  set  aside 
the  third  verdict  szeept  for  that  reftson,  tbe  evi- 
dence being  hi  fact  sufficient  for  that  purpose, 
such  third  grant  of  a  new  trial  was  erroneous. 
(Syllabus  bj  the  Court,) 

Error  from  Superior  Ooort,  Olaytm  Gonn- 
t7;  L.  S.  Roan,  Judge; 

Action  by  Fred  Berry  against  the  Sonttaem 
Railway  Company.   A  verdict  for  plaintiff 

was  set  aside,  and  be  brings  error.  Reversed. 

Jos.  W.  &  Jno.  W.  Humphries  and  W.  T. 
KImsey,  for  plaintiff  in  error.  Jno.  B. 
Hutcbeson  and  Lamar  Bucker,  for  defend- 
ant In  errw. 

LUMPKIN,  J.  Berry  brou^t  suit  against 
ttie  Southern  Railway  Company  for  killing  a 
cow.  Thrice  tbe  presiding  Judge  set  aside  a 
verdict  for  tbe  plaintiff.  The  last  order 
granted  by  him  was  In  tbe  following  terms: 
"After  considering  the  motion  for  a  new  trial 
In  tbe  above-stated  case,  I  feel  compelled  to 
set  aside  the  verdict  in  plaintiff's  favor  and 
grant  a  new  trial,  because,  in  my  opinion,  de- 
feudent's  testimony  overcomes  tbo  presump- 
tion of  negligence  against  tbe  defendant,  and 
plalntlfTs  testimony  Is  not  in  sufficient  con- 
flict with  that  of  defendant  to  authorize  tbe 
I  verdict  It  Is  with  reluctance  that  I  set  aside 
this  verdict,  because  I  have  already  set  aside 
,  two  previous  verdicts  in  plaintifTs  favor, 
:  and  would  not  set  aside  this  third  verdict  In 
I  plaintiff's  favor  except  for  tbe  reasons  above 
i  stated."  It  is  apparent  from  this  order  tbat 
the  presiding  Judge,  as  matter  of  law,  did  not 
tbink  tbat  there  was  sufflclent  evidence  on 
behalf  at  tbe  plaintiff,  In  conflict  with  tbat 
of  tbe  defendant,  when  taken  in  connection 
with  tbe  presumptl(m  arising  against  the  de- 
fendant from  proof  of  tbe  hilling  of  the  cow, 
to  sustain  a  verdict  for  tbe  plaintiff.  Hu 
acted  with  reluctance,  and  only  because  be 
felt  compelled,  under  tbe  view  thus  stated, 
to  again  set  aside  tbe  verdict. 

Tbe  defendant  admitted  killing  the  cow. 
and  Its  value,  and  assumed  tbe  burden  of 
proof.  Tbe  engineer  testlfled  that  when  he 
first  saw  tbe  cow  the  engine  was  running  at 
the  rate  of  about  3S  miles  an  hour,  a  cus- 
tomary speed;  that  she  was  about  300  yards 
distant,  and  was  grazing  about  15  feet  from 
tbe  track;  that  when  he  was  within  about  75 
yards  of  her  she  started  towards  tbe  track, 
and  be  at  once  applied  tbe  brakes  and  blew 
the  stock  alarm,  "and  just  as  she  got  to  tbe 
track  the  engine  and  cow  met  at  tbe  same 
time.  She  stepped  on  tbe  track  Just  Immedi- 
ately In  fnmt  of  tbe  engine.  I  bad  gotten 
down  to  a  slow  rate  of  speed  at  that  time, 
but  it  was  impossible  for  me  to  stop  before 
striking  tbe  cow."  He  also  stated  tbat,  after 
be  saw  tbe  cow  was  moving  towards  the 
track,  he  did  all  that  be  could  to  stop  tbe  en- 
gine; that  when  the  cow  was  stmcfc  tbe  en- 
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sine  was  moving  abont  6  to  8  miles  an  fatmr ; 
tiiat  he  could  see  down  Uie  track  at  ttiat 
point  for  atwttt  tbree^oarters  of  a  mil^  and 
tliat  be  could  have  stopped  tbe  train  within 
something  aver  100  yards  when  mnnlng  at 
the  usual  speed;  that  tbrae  was  one  fence 
Around  th»e,  bat  not  Immediately  beside 
wlure  the  cow  was  struck;  that  she  was 
nwth  of  the  fence;  that  it  did  not  "seem  to 
him  like  there  are  very  much  ditches  there." 
ilie  fireman  corroborated  tbe  testimony  of 
tbe  engineer  as  to  having  first  seen  the  cow 
at  a  distance  of  fn>m  275  to  300  yards  away, 
and  testified  that  lAe  was  15  or  20  feet  from 
the  track;  that  the  engine  was  within  from 
■60  to  'HS  yards  of  her  when  she  started 
towards  the  track;  ftat  tbe  engineer  applied 
the  brakes  and  tbe  flremui  rang  tbe  bell; 
that  tbe  brakes  were  in  good  order,  and  that 
the  engine  was  nmning  at  the  rate  <tf  abont  6 
■or  S  miles  an  hour  when  the  cow  was  struck, 
and  It  was  Impossible  to  stf^  tlie  train  and 
Avoid  the  collision  when  she  started  towards 
the  track.  On  eross-ezaminatlon  he  testified 
that  "below  where  we  struck  the  cow  la  a 
wire  fence  I  reckon  It  mns  &  25  or  80  feet 
■of  the  track.  I  didn't  examine  to  see  how 
"Close  It  was.  •  *  *  There  was  no  trouble 
About  stf^plng  the  train  before  you  reached 
her  from  the  time  you  first  saw  her.  I 
mvpow  I  could  have  stopped  or  sladEOied  It, 
so  I  could  have  bad  It  under  control,  even  by 
that  time."  A  witness  for  tbe  plaintiff  testi- 
fied that  "at  this  particular  time,  when  tbe 
train  hit  the  cow,  I  didn't  know  bow  fast  It 
was  mnnlng,  but  about  as  fast  as  It  usually 
ran.  It  didn't  seem  to  check  speed,  from  the 
way  I  seen  it  bit  the  cow.  When  It  bit,  tibe 
«ow.  It  didn't  stop.  They  blowed  and  kept 
«n."  On  croes-fficamlnatioii  he  admitted  that 
he  had  never  run  an  engine,  and  did  not  know 
bow  fast  they  ran  at  any  time ;  tbatbedldnot 
know  anything  about  tbe  time,  and  did  not 
know  whether  tbe  train  was  running  10,  50, 
■or  75  miles  an  hour.  Other  evidence  for  the 
plaintiff  tended  to  show  that  there  wore 
-ditches  extMidIng  alongside  of  tbe  railroad, 
made  to  complete  tbe  embankment,  which 
were  4  or  6  Ceet  wide  and  2%  or  8  feet  deep, 
■containing  mod  and  watw,  and  extending  to 
within  6  w  7  feet  of  the  croas-tdes;  that  on 
«ne.  side  there  was  a  pasture  of  4  w  S  acres 
fenced  In  with  barbed  wire;  that  tbe  fence 
was  not  over  about  14  feet  from  the  railroad, 
■and  abont  a  foot  from  tbe  dltdi.  Tbe  plain- 
tiff testified  that  bis  cows  did  not  return 
home,  and  be  went  to  look  for  them;  that  be 
found  -where  they  had  gone  out  of  his  pas- 
ture, and  followed  their  tracks  part  of  the 
way  towards  the  bottom;  that^  when  be  ar> 
rived  at  a  point  where  he  could  see  the  rail- 
road, he  saw  the  cows  upon  It;  ttaat  at  that 
point  be  could  not  go  straight  to  tbe  track 
without  crossing  the  ditch,  and  went  some 
-distance  down  the  railroad  in  order  to  get 
upon  tbe  track;  that  be  had  discovered  by 
their  tracks  where  the  cows  had  gone  upon 
the  railroad  at  tbe  upper  end  of  the  ditches. 


"I  tracked  them  on  down  tbe  trade  There 
was  the  tracks  where  they  had  gnused 
around.  They  went  down  the  railroad 
track."  He  stated  that  another  cow  belong- 
ing to  one  Berry,  whidi  was  also  hur^  was 
standing  very  close  to  the  track,  and  bis- cow 
was  "down  below  her  a  piece";  that  Berry's 
cow  was  right  oppodte  tbe  10-acre  field,  and 
was  about  <v>P08tte  tbe  middle  of  tbe  pas- 
tor^ wtdxSi  was  Inclosed  by  the  barbed  wire 
fence.  He  drove  the  cows  below  tin  10-acre 
field  In  <ader  ta  get  them  away  fnmi  the 
track.  "Thvy  came  on  tile  railroad,  just  as  I 
told  you,  on  Mr.  Terrell's  land.  It  wonld  be 
from  Aunt  Mensey's  pasture  fence  there  be- 
tween 100  and  150  ^rds." 

It  Is  unnecessary  to  quote  furtiier  from  the 
testimony  to  show  that  there  was  a  conflict 
both  as  to  whether  the  speed  of  tiie  train 
was  sladcened  and  whether  tbe  cow  In 
fact  came  <m  tbe  track  as  stated  by  the 
englnen*  and  fireman.  There  was  evi- 
dence in  regard  to  the  tracks  of  the  cows, 
the  location,  of  tbe  accident,  relating  to 
a  wire  fence  and  ditches,  tending  to  show 
that  it  was  Improbable,  if  not  impossible,  for 
them  to  have  be«i  standing  at  a  distance  of 
about  15  feet  from  tiie  track,  and  to  have 
gone  straight  to  It,  so  as  to  arrive  at  tiie 
point  of  collUdon  just  as  tbe  en^e  did  so^ 
and  that  in  fact  they  went  upon  the  track 
at  a  point  some  distance  above  the  place  of 
collision,  and  were  gnislng  down  the  tiack 
when  struck.  Coupling  this  evldaice  witii 
that  as  to  tbe  stralgbtaess  of  the  track,  the  dis- 
tance at  whl<di  a  cow  could  have  been  seen, 
tbe  distance  within  which  tlie  engine  could 
have  been  stopped,  the  admission  tiiat  the  de- 
foidant  killed  tiie  cow,  and  that  she  was  of 
tbe  value  claimed,  we  eaimot  agree  witii  our 
learned  brother  of  the  trial  court  that  he 
was  omstralned  to  set  aside  a  third  verdict 
There  was  sofflclent  erldence  to  support  such 
a  verdict,  and  his  ruling  to  the  contrary  was 
erroneous.  See  Darlen  B.  Co.  v.  Thcnnas,  125 
Oa.  801,  54  8.  B.  6S2. 

Judgment  revwsed.  AU  the  Justices  coiir 
cur,  «xaegt  FISH,  a  J.,  absent 


MARTIN  V.  PATILLO. 

(Supreme  Gonrt  of  Oeoi^ia.  Aug.  0,  1900.) 

1.   BOUHOASIXS  — SUBVnS-nJUDOimiT— Coiff- 
OVSIVSSISS. 

Where,  after  prociessioners  have  dcly  mads 
ont  and  certified  a  plat  as  required  by  law,  a 

Ctrotest  to  tbeir  action  Is  filed  by  an  adjoining 
andowner,  and  the  same  Is  returned  to  tbe 
superior  court,  where  e  verdict  is  rendered  eoa* 
taming  the  return  ot  the  processioners,  and  sndi 
return  is  made  the  judfnnent  of  the  conrt,  the 
judgment  nnappealed  from  is  condwive  iw 
aeamst  the  proteatant  and  his  privies  In  title, 
Rowland  V.  Brown,  92  Ga.  518,  17  S.  B.  800. 

[Ed.  Note. — For  casea  In  point,  see  voL  S, 
Gent.  Dig.  Boundaries,  |  263.J 

!L  Tbespass— Acts  GoNSXiTnTiiTO. 

After  such  judgment,  the  true  line  bctwc« 
the  coterminous  proprietors  is  that  marked  by 
the  processlonm.  and  any  invasion  theieaftet 
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■cRWi  tbe  line  thu  eatablltbed  a  poo  the  land 
o(  the  adjacent  eiinm  bj  the  protattant  In  the 
praeeHkHiinK  jvooeedinff  mmld  amount  to  a 
tropan. 

S.  iNJUKoixoR— OBonHDB— OoiminTziio  Tbe»- 

FASB. 

If  repeated  acta  of  wront  an  done  or 

thKatened.  ao  aa  to  make  the  tre^poM  a  con- 
liniwDB  one,  tiiey  may  be  repressed  In  equity 
bj  iajanctlon. 

[Ed.  Note.— For  caaea  In  point,  aee  toL  27, 
Cent  Dig.  Injunction.  1 101.J 

4.  Sijca— Etidihoi, 

!niere  waa  no  error  In  the  allowance  and 
njecthm  of  the  orldenoe.  and  the  court  did  not 
aboae  ita  diaeration  in  gtantinc  the  Injunction. 
(SyllaboB  by  the  Gout.) 

Error  from  Snpertor  OiHirt,  Bonry  Orantr; 
E.  J.  Beagan,  Jadge. 

Action  between  M.  T.  Martin  and  J.  W. 
Patnio.  PatUlo  recorered  judgment  and 
UartlD  brings  error.  Affirmed. 

E.  H.  Smltb  and  Brown  k  Brown,  for  plain- 
tiff ID  nror.  Gea  W.  Bryan,  for  defendant 
Id  error. 

ETAM8,  J.  Judgment  affirmed.  All  ttie 
Tnticea  concnr,  except  FISH,  a  J«  abeent 


BRANDON  T.  PBITOHETT. 
(8QiH«me  Goart  of  Oeoigla.  Aug.  17,  1906.) 

1.  FuuDB,  Statdti  oi^AvTBOBirr  TO  Maxx 
Mehobahditic. 

There  la  no  atatate  In  Utla  atata  raqnirlnff 
the  aathority  to  make  the  memorandum  required 
bj  the  statute  of  frauds  to  be  In  wrldog,  and 
tnch  antiiorlty  may  be  eonfwred  by  parol. 

[Ed.  Nota^For  caaea  In  point  aae  toI.  28. 
€ent  Dig;  Franda.  Statute  oC  H  1S7.  2S4b  2SSA 

2.  Sahb— Sau  or  Larih- Paboz.  Batihoa- 

TlOIf. 

A  parol  ratification  of  a  contract  Cor  the 
■ale  of  land,  made  by  one  without  dutbority  as- 
■omiDg  to  act  for  the  owner,  is  valid  and  bind- 
ing upon  tbe  owner,  proTlded  the  persoo  ea- 
snmiog  to  act  aa  f^ent  In  behalf  of  luch  owner 
filmed  a  memorandum  which.  In  Its  terms,  com- 
plied with  the  proTlHl<m8  of  the  statute  of 
Frauds,  which  showed  upon  its  face  that  It  was 
executed  In  behalf  of  toe  owner. 
(SylUbua  by  the  Court) 

3.  PBinCIPAX.    AND    AOKRT  —  AUTHOUTT  OW 
AOKHT— RlVOCATION. 

An  Bcency  for  the  sale  of  land,  not  created 
upon  a  valuable  consideration,  nor  coupled  with 
An  intereet  hi  the  land  may  be  revoked  upou  the 
mere  volition  of  the  principal  at  suy  time  before 
the  Bale  is  effected.  If  the  asent,  by  another, 
tmbndts  tbe  property  to  a  proposed  purchaser, 
who  agrees  to  buy  upon  the  terms  .offered,  but, 
before  any  written  contract  Is  made  or  any  part 
of  the  pnrchase  money  is  paid,  the  principal 
levokes  the  authority  to  sell  and  notifies  the 

rt,  who  in  turn  notifies  the  proposed  pur- 
sr,  no  subeequent  negotiati<His  between  the 
afent  and  the  purcluser  would  bind  the  princi- 
pal. (Per  Atkmscm,  3^  dissenting.) 

4.  Sauk. 

Sndi  power  ef  aale  as  Just  described,  though 
nprcssed  n  writing,  may  be  revoked  1^  paroL 

(Per  AtUuson,  J.,  dissentingi) 

5.  Frauds,   Statute   oe^BlXBOnTOBT  CoN- 

TKACX  TO  SDCL  LaITDS. 

An  executory  contract  fOr  the  sale  of  land 
■  vtthin  the  statute  of  frauds  aa  adopted  in 
this  sute,  and,  to  be  binding,  must  be  m  wrlt- 
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(a)  An  ogency  to  execute  such  a  contract  is 
required  by  tbe  CIt.  Code  ISOS,  |  8002,  to  be 
in  writing. 

(b)  Express  ratlficRtion  of  such  an  act  must 
be  of  equal  solemnity  with  that  required  for 
the  delegation  of  tbe  original  outhonty  neces- 
sary to  auttioriie  tbe  act  In  advance  of  its  exe- 
cution. 

(c)  An  executory  written  contract  for  tbe  sale 
of  laud  by  an  assumed  agent  did  not  become 
ratified  by  the  mere  verbal  statement  of  the 
owner  to  the  pretended  purchaser,  after  knowl- 
edge of  tbe  writing  by  tbe  assumed  agent,  to 
the  effect  that  be  bad  decided  to  make  tbe  deed, 
and  would,  on  tbe  followliq;  day,  execute  tbe 
same. 

(d)  There  waa  no  evidence  snfflclent  to  require 
the  defendant  to  execute  a  deed  to  the  plain- 
tiff, and  the  court  did  not  omnmit  error  In  direct* 
lug  a  verdict  tor  tbe  defendant  (Per  Atkinson, 
J.,  dissenting.) 

Error  from  Superior  Court  Laurena  Oonn- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  D.  8.  Brandon  against  T.  J. 
Pritchett  Jadgm^t  for  defendant  Plain* 
tiff  brings  error.  Revened. 

Dal^  ft  Bnsaey  and  Peyton  L,  Wade^  for 
plaintiff  In  oror.  Sanden  ft  Davia,  for 
defendant  In  errw. 

OOBB,  P.  J.  Brandon  brought  an  action 
againat  Pritidkett  praying  for  tbe  specific  per- 
formance of  a  contmct  for  the  sate  of  a  de- 
scribed parcel  of  land.  The  Judge  directed 
a  verdict  for  tbe  defoidant  and  Brandon  ex- 
cited. The  caae  of  tbe  prevailing  pariy, 
taken  In  Its  most  favorable  light  may  be 
thaa  stated:  Fritcbett  In  a  writing  signed  by 
him  authorized  Grler  to  sell  a  parcel  of  land 
at  a  stated  sum,  tbe  authority  to  sell  to  con- 
tinue for  three  days  only.  Before  any  con- 
tract of  sale  was  made  by  Orier,  Prltcbctt 
revoked  tbe  authority.  Tbe  revocation  was 
by  parol.  After  the  revocation  but  wltbln 
tbe  three  daya,  Grler  made  a  contract  with 
Brandon  for  tbe  sale  of  tbe  land,  and  signed 
In  bis  Individual  name  a  memorandum  recit- 
ing that  he  had  sold  tbe  land  to  Brandon  aa 
the  agent  of  Pritchett,  whlcb  memorandum. 
80  far  as  Its  contents  were  concerned,  would 
be  a  sufficient  compliance  with  the  statute  of 
frauds.  Within  tbe  three  days,  and  after 
the  signing  of  this  memorandum  by  Grler, 
Pritchett  waa  approached  by  an  attorney 
representing  Brandon,  and  Informed  of  tbe 
contract  which  Grier  bad  made,  and  pre- 
sented with  a  deed  with  tbe  request  that  be 
aign  it  At  the  time  the  deed  was  presented, 
there  was  an  offer  to  make  a  tender  of  the 
amount  of  the  money  et)eclfied  In  the  mem- 
orandum signed  by  Grler,  which  was  the 
same  amoimt  specified  In  the  original  paper 
conferring  authority  upon  Grier  to  nuike  the 
sale.  Pritchett  waived  the  tender  of  the 
mon^,  and  agreed  that  the  matter  sbould 
stand  as  If  a  tender  which  was  legally  com- 
plete had  been  made.  Pritchett  declined  to 
sign  the  deed  at  that  time.  On  tbe  next  day, 
or  the  next  day  but  one,  tbe  attorney  for 
Brandon  approached  Pricbett  and  told  bim 
be  bad  a  cbeck  for  tbe  amount  of  tbe  pur- 
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chase  money,  and  was  ready  to  pay  It  over 
If  be  would  sign  the  deed,  and  Prltchett 
said :  "I  have  concluded  that  I  will  sign  the 
deed.  I  will  go  to  your  office  In  the  morn- 
ing." This  statement  by  Prltchett  that  he 
would  sign  the  deed  on  the  following  day 
was  within  the  three-day  limit  ftxed  In  the 
writing  whl(^  conferred  the  authority  to 
sell  upon  Grier.  Prltchett  thereafter  refused 
to  sign  the  deed,  and  has  never  signed  It 

The  general  rule  of  the  common  law  was 
that  an  agent  might  be  appointed  by  paroL 
Judge  Story  said,  in  1839,  that  It  was  ab- 
solutely Indispensable  to  the  exigencies  of 
commercial  buslnesa  that  the  rule  should  be 
as  stated,  for,  otherwise,  the  most  ordinary 
transactions  would  be  greatly  embarrassed, 
If  not  obstructed.  Story  on  Agency  (9th  Bd.) 
i  47.  If  this  was  true  at  that  day.  bow  much 
more  true  Is  it  at  the  present  time?  If  no  one 
oould  sign  for  another  a  check  or  promissory 
note,  or  bill  of  exchange,  or  accept  the  same 
or  Indorse  aucAi  papm,  or  sell  or  buy  goods, 
or  write  a  letter,  or  procure  a  policy  of  In- 
aurance,  unless  authorized  by  a  writing,  the 
operations  of  the  baslnesa  world  would  be  re- 
tarded at  every  at^  Tb&n  were  a  few  ez- 
ceptlona  to  this  general  rale.  One  was  ttiat 
where  the  act  required  a  writing  under  seal, 
the  authority  to  do  tiie  act  must  generally  be 
conferred  by  an  Instrnment  under  seal.  But 
there  were  even  exceptions  to  this  exception. 
There  was  alao  another  aceptlon  to  the 
genera]  rule,  founded  upon  the  strict  no- 
tions of  the  old  common  law;  and  that  was 
that  an  ngent  of  a  corporation  must  ordi- 
narily reeelTa  Ua  a^mbitment  to  do  any  act 
for  tiie  corporation  by  an  instrument  under 
the  common  seal  of  the  corporation.  Bat  this 
exertion  has  been  greatly  relaxed  In  modem 
times.  Tbe  statute  of  frauds  requires  cer- 
tain contracts  to  be  In  writing,  but  there  is 
no  provision  in  that  statute  requiring  the  au- 
thority of  an  agent  to  make  the  contract  to  be 
also  In  writing.  The  general  rule  In  England 
as  well  as  In  America  was  and  Is,  that,  al- 
though a  contract  for  the  sale  of  land  must 
be  in  writing,  an  agent  may  be  appointed  by 
parol  to  make  the  contract,  tbe  general  rule 
being  that  unless  the  statute  expressly  re- 
quire the  authority  to  be  In  writing  an  agent 
may  be  authorized  by  parol  to  make  a  con- 
tract for  the  sale  of  land.  Mechem  on  Agen- 
cy, S  89;  Browne  on  Statute  of  Frauds  (5tb 
Ed.)  S  370;  Wood  on  Statute  of  Frauds,  778- 
786;  1  Reed  on  Statute  of  Frauds,  $  877. 

In  some  states  statutes  have  been  passed 
which  require  the  authority  of  an  agent  to 
make  a  sale  of  land,  or  other  contracts  with* 
lu  the  purview  of  the  statute  of  frauds,  to 
be  In  writing.  In  the  absence  of  such  a 
statute,  the  common  law  prevails;  and  while 
the  contract  for  the  sale  of  land,  to  be  en- 
forceable, must  be  In  vrrltlng  signed  by  the 
party  to  be  charged,  or  by  some  one  duly  au- 
thorized by  him,  the  authority  of  tbe  agent 
to  sign  the  writing  may  bp  created  by  parol. 


If  one  assumes  to  represent  another  when  he 
has  no  authority,  or.  having  a  limited  au- 
thority, exceeds  Ite  limits,  when  the  person 
in  whose  behalf  the  act  Is  done  repudiates 
the  act  he  Is  not  bound.   But  if,  with  full 
knowledge  of  all  the  circumstances  he  ap- 
proves the  act,  be  is  bound  just  as  If  authori- 
ty had  originally  been  given  to  the  per- 
son assuming  to  act  as  agent.   It  la,  how- 
ever, the  general  rule  that  the  act  of  ratifi- 
cation must  be  of  the  same  nature  aa  that 
which  would  be  required  for  conferring  the 
authority  In  the  first  Instance.   If  sealed  au- 
thority was  Indispensable,  sealed  ratification 
must  be  shown.   If  written  authority  was 
required,  written  ratification  must  appear. 
Mechon  on  Agency,  S  136.   If  there  is  any 
law  requiring  the  creation  of  the  agency  to 
be  In  writing,  a  parol  ratification  of  the 
agency  would  not  be  sufficient.   Mechem  on 
Agency,  $  144.   In  the  present  case,  the  evi- 
dence authorized  a  finding  that  Prltchett  bad 
ratified  In  parol  the  unauthorized  writing 
made  by  Grier  to  sell  his  land.   Grier  as- 
sumed to  act  as  the  agent  for  Prltchett.  aft- 
er his  agency  had  been  revoked.   The  writ- 
ing, therefore,  goes  for  nothing,  unless  there 
was  a  ratification.   Whether  Pritchett  would 
be  bound  by  the  parol  ratification  depends 
upon  whether  there  Is  any  statute  in  this 
state  requiring  the  authority  of  an  agent 
to  make  the  memorandum  required  by  the 
stetute  of  frauds  to  be  conferred  in  writing. 
If  there  Is  no  such  statute,  tbe  rule  of  the 
common  law,  which  allowed  tbe  agent  to  be 
appointed  by  parol,  is  still  the  law  of  this 
state.   There  Is  no  statute  In  this  state  chan- 
ging the  common-law  rule.   Smith  v.  Insur- 
ance Ass'n,  111  Ga,  737,  36  S.  E.  957.  Wat- 
son V.  Brlghtwell,  60  Ga.  212.   The  Code  de- 
clares:  "The  act  creating  the  agency  must 
be  executed  with  the  same  formality  (and 
need  have  no  more)  as  the  law  prescribes 
for  the  execution  of  the  act  for  which  the 
agency  Is  created.   A  corporation  may  create 
an  agent  In  Its  usual  mode  of  transacting 
busiiies^^,  and  without  Ite  corporate  seal." 
Olv.  Code  1895,  S  3002.   This  section  did  not 
have  Its  oritcln  In  a  statute  of  this  state. 
It  appears  for  the  first  time  In  the  Code  of 
1863.   It  Is  to  be  construed  as  a  codifica- 
tion of  the  existing  law,  unless  there  are 
words  in  the  section  which  imperatively  de- 
mand a  construction  which  would  change  tbe 
rule  In  force  at  the  time  the  Code  was  adopt- 
ed.   Mitchell  V.  Ga.  &  Ala.  Ry.,  Ill  Ga.  760, 
36  S.  E.  971,  01  L.  B.  A.  622.    There  is  no 
language  In  tbe  section  which  can  be  properly 
construed  to  change  the  existing  rule  of  law, 
except  that  contained  In  tbe  last  sentence  In 
r^rd  to  the  appointment  of  agente  by  coi^ 
poratlons.   Tbe  language  of  this  sentence  is 
BO  clear  and  unequivocal  that  there  can  be 
no  doubt  that  It  was  Intended  that  the  com- 
mon-law rule  before  mentioned,  In  reference 
to  the  appointment  of  agente  by  corporations, 
should  no  longer  be  of  force  In  this  steto. 
The  first  paragraph  of  the  section  Is  a  slm- 
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pie  and  concise  statement  of  the  rule  of  the 
common  law  ic  reference  to  the  creation  of 
sgenti;  that  la,  that  If  the  law  requires  an 
instrument  to  be  nnder  seal,  the  authority 
to  execute  the  instrument  most  be  by  an  In- 
stnunent  under  seal.  If  the  law  requires. 
In  the  performance  of  an  act,  a  writing  at- 
ieEted  by  a  witness  or  witnesses,  then  the  au- 
tborlty  to  do  the  act  must  be  conferred  by 
■  writing  executed  with  tbe  same  formality. 
The  words  in  parenthesis,  whlcb  in  effect  de- 
clare that  the  creation  of  an  agency  need 
l«  pxecuted  with  no  more  formality  tlian  tbe 
9Ct  Itself  requires,  clearly  Indicate  that  the 
framer  of  this  section  bad  in  mind  tbe  com- 
mon  law  when  tbe  section  was  penned.  For 
there  were  writers  upon  the  common  law 
who  had  laid  down  the  rule  that  an  agent 
or  attorney  to  do  any  act  no  matter  what  It 
might  be,  mtifit  be  authorized  by  an  instru- 
ment under  seal;  that  Is,  that  the  authority 
to  act  for  another  must  be  by  an  Instrument 
under  seal  without  reference  to  the  formality 
required  for  the  act  Itself.  Judge  Story  calls 
attention  to  the  utterances  of  these  writers, 
and  i>rononncea  the  rule  thus  stated  to  be 
manifestly  Incorrect  Story  on  Agency,  9 
40.  The  framer  of  thig  section  of  the  Code 
clearly  Intended,  by  the  use  of  the  words  in 
the  parenthesis,  to  Indicate  that  It  was  his 
purpose  to  codl^  the  true  common-law  rule, 
end  to  repudiate  in  express  terms  the  rule 
which  Judge  Story  refers  to  as  having  been 
laid  down  by  common-law  writers,  and  which 
be  pronounces  Incorrect  If  the  section  of 
the  Code  be  taken  in  its  literalism,  without 
reference  to  Its  history.  It  may  be  that  a 
coDstmetton  could  be  placed  upon  it  which 
requires  an  agency  to  do  a  written  act  to 
be  In  writing.  But  the  sections  of  the  Code 
not  having  their  origin  In  the  statutes  of  this 
state,  but  simply  coming  Into  the  law  as 
part  of  a  codification,  can  never  be  safely 
construed  except  In  the  light  of  their  origin. 
We  do  not  think  that  the  section  In  question, 
properly  construed,  changes  the  common-law 
rule  In  reference  to  the  creation  of  an  agency 
to  make  a  memorandum  required  by  the 
statute  of  frauds.  Such  bring  the  case,  the 
ratification  of  an  unauthorized  writing  whlcb 
Itself  complies  with  the  terms  of  the  statute, 
is  binding,  although  the  ratificatloD  be  by 
paroL  Tbe  court  erred  In  directing  a  vw- 
dict  for  the  defendant 
Judgment  reversed. 

FISH,  a  J.,  absent  EVANS,  concurs. 
LUMPKIN  and  BEOK,  JJ^  concur  dubltante. 

ATKINSON.  J.  (dissenting).  In  a  suit  for 
the  specific  performance  of  an  allied  con- 
tract for  the  sale  of  land,  the  evidence 
sbovred  tbe  following:  The  defendant  the 
owner  of  the  land  in  question,  gave  written 
authority,  good  for  three  days  from  date,  to 
one  Grier,  a  member  of  the  firm  of  High- 
tower.  Grier  ft  Co.,  aigaged  in  the  real 
estate  business,  to  sell  tbe  lot  of  land  at  a 


stipulated  price.  There  was  no  consideration 
for  the  writing,  and  no  interest  In  the  land 
claimed  by  the  agent  Orler.  On  the  evening 
of  tbe  same  day  on  which  the  paper  was  giv- 
en, the  defendant  sent  a  messenger  to  Grier, 
requesting  that  the  paper  be  returned,  and 
stating  that  he,  the  defendant  did  not  wish 
to  sell  the  land.  Grier  replied  that  he  had 
delivered  the  paper  to  bis  partner,  Hlgb- 
tower.  who.  he  suspected,  had  already  ne- 
gotiated the  trade.  It  appeared  that  High- 
tower  had  in  fact  found  a  purchaser,  the 
plaintiff  In  the  case,  who  bad  agreed  to  tbe 
terms  ot  the  sale  as  contained  in  the  writ- 
ing given  Grier  by  the  defendant,  and  also 
to  pay  a  certain  sum  to  Hlghtower,  Grier 
&  Co.  as  commission.  A  short  while  after 
this  agreement  which  was  oral,  Grier  ap- 
peared and  Informed  Hlghtower  and  the 
plaintiff  of  the  message  which  tbe  defendant 
bad  sent  wltbdrawbig  bis  consent  to  sell 
the  land,  and  requesting  a  return  of  tbe 
paper.  The  plaintiff,  however,  contended 
that  tbe  matter  bad  been  concluded,  and  In- 
sisted upon  the  execution  of  the  agreement 
as  made;  and  to  this  end,  an  attorney  at 
law  was  secured  ^and  a  paper  drawn  up 
which  In  substance  declared  that  Grier.  act- 
ing under  the  authority  conferred  upon  him 
by  the  defendant  had  completed  a  contract 
for  the  sale  to  the  plaintiff  of  the  land  In 
question,  and  that  the  defendant  upon  the 
timely  payment  of  the  purcbase  money, 
would  make  tbe  plaintiff  good  and  sufficient 
warranty  tities  to  the  land.  This  paper  was 
signed  by  Grier  and  witnessed,  and  Is  the 
basis  of  tbe  present  action.  At  the  time 
such  **contract."  was  drafted,  tbe  plaintiff 
gave  as  a  "partial  payment  on  the  trade" 
his  check  for  $100,  payable  to  Hlghtower, 
Grier  &  Co.,  the  same  being  Intrusted  to  the 
attorney  at  law.  On  tbe  following  day 
(which  was  within  tbe  limit  of  time  specified 
In  tbe  original  authority  to  sell)  the  plaintiff 
In  person  made  a  tender  of  the  purchase 
money  to  the  defendant;  but  tbe  latter  at 
that  time  refused  to  accept  the  money  or 
s^  tin  deed,  giving,  however,  no  final 
answer  as  to  what  he  would  do  about 
it  There  was  testimony,  which  was  not  un- 
questioned, to  the  effect  that,  shorOy  after 
the  refusal  of  the  defendant  to  sign  the  deed, 
be  stated  to  the  attorney  that  he  had  de- 
cided that  he  would  sign  It;  but  this  he 
never  did.  When  the  evidence  was  all  sub- 
mitted, tbe  court  directed  a  verdict  for  the 
defendant  and  tiie  plaintiff  excepted. 

1.  This  Is  where  tbe  plaintiff  seeks  to 
compel  the  defendant  to  specifically  per- 
form a  contract  which  he  alleges  was  ex- 
ecuted In  behalf  of  the  defendant  by  on 
agent  having  authority  to  bind  tbe  defend- 
OQt  Under  the  evidence,  it  Is  shown  that 
the  defendant  by  a  letter  authorized  Grier 
at  a  named  price  to  sell  certain  land  within 
a  si)eclfled  time.  Grlor,  through  another, 
within  that  time  bad  offered  the  land  to  thi* 
plaintiff,  who  bad  agreed  to  b'ly.   Before  the 
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payment  of  any  part  of  the  pnrchaae  mon^, 
or  reducing  the  contract  to  writing,  defraid* 
ant  Bent  a  verbal  message  to  Grier,  notifying 
lilm  that  be  did  not  wish  to  aell,  and  de- 
manding tlie  return  of  tbe  letter.  After  tbls 
notloe;  Grier  informed  tbe  plaintiff  thereof, 
but  the  plaintiff  insisted  that  the  trade  wai 
made;  and  thereupon  counsel  was  called  up- 
on to  prepare  a  contract  which  Grier,  the 
agent,  signed  and  delivered  to  the  plaintiff, 
who  then,  at  the  request  of  Grier,  delivered 
a  check  for  part  of  the  purchase  price  into 
the  hands  of  the  attorn^  at  law  to  await 
the  execution  of  a  deed  by  defendant  Tbe 
salt  now  is  to  compel  the  defendant  to  execute 
a  deed  in  accordance  with  the  contract 
which  Grier  signed.  Under  these  facts,  it 
will  be  seen  that  the  auestlon  Is  not  as  to 
any  right  which  Grier  may  have,  but  Is 
solely  as  to  what  right  has  tbe  plaintiff. 
If  the  defendant  had  power  and  did  revoke 
the  authority  of  Grier  to  sell  before  the 
plaintiff  acquired  legal  rights  against  the  de- 
fendant, then  it  follows  that  the  subsequent 
deallnga  between  Grier  and  the  plaintiff  were 
nugatory  so  far  ai  tbe  defendant  is  con- 
cerned. We  may  then  consider  whether  the 
defendant  bad  the  rlgh't  to  terminate  tbe 
agency.  In  considering  this  question,  we 
will  bear  in  mind  that  the  agency  was  not 
one  coupled  with  an  Interest  in  the  property, 
nor  was  it  created  upon  any  valuable  coa- 
sideratlon.  or  as  a  part  of  any  security.  It 
was  a  mere  voluntary  proposltloa  to  allow 
Grier  to  sell  within  a  specified  time  at  a 
fixed  price.  8n^  an  agency  could  have  been 
terminated  by  expiration  of  the  time,  or  by 
accomplishment  of  tbe  purpose,  or  by  sub- 
sequent agreement  between  the  parties,  or, 
among  other  methods,  by  revocation  by  the 
principal  without  the  consent  of  the  agent. 
In  tbe  latter  case  there  could  be  circum- 
stances under  which  tbe  agent  personally 
might  be  wronged,  and  for  wnlch  be  would 
have  his  individual  redress  against  the  de- 
fendant, but  that  would  not  affect  a  third 
party  dealing  with  the  agent  after  notice 
that  tbe  authority  had  been  withdrawn,  and 
conseqnratly  need  not  be  considered  in  this 
case.  "As  tbe  authority  of  an  agent  to  act 
for  bis  principal  depends  entirely  upon  the 
will  of  the  latter,  and  as  it  Is  only  for  the 
principal's  benefit  and  in  bis  behalf  that  the 
agent  should  exercise  such  autbority,  the 
agent  should  not  be  permitted  to  exercise 
it  any  longer  than  the  principal  so  wills, 
in  the  absence  of  special  circumstances  giv- 
ing the  agent  such  a  right  ♦  •  •  Where 
an  authority  Is  given  to  an  agent  to  sell  prop- 
trty  of  any  kind,  and  tiie  power  is  not 
coupled  with  an  interest,  as  we  shall  pres- 
ently see,  or  Is  not  given  for  a  valuable  con- 
sideration, such  authority  may  be  revoked  at 
any  time  before  the  completion  of  the  sale." 
1  Olaric  &  Skyles  on  the  Law  of  Agency,  | 
1S7.  See,  also,  section  169c,  which  Is  as 
follows:  "A  fwtlorl  an  anthori^  conferred 
by  a  writing  not  under  seal  may  be  dlaaolved 


by  paroL  Where,  under  an  agreement  by  a 
creditor  to  accept  from  bis  debtor,  in  pay- 
ment of  tbe  debt,  property  at  an  appraised 
value,  appraisers  are  appointed,  their  author- 
ity may  be  revoked  as  In  the  case  of  a  sub- 
mission to  arbitration,  and  such  revocation 
may  be  made  orally,  though  the  appointment 
was  in  writing  but  not  under  seal.  The  de- 
mand by  the  principal  for  the  return  of  a 
written  power  under  which  an  attorney  in 
fact  was  acting,  and  Its  surrender  without 
any  further  Instructions,  is  a  revocation  of 
the  power."  See,  also,  in  this  connection, 
Civ.  Code,  1885,  §  3003 ;  Wilkina  v.  McGehee, 
86  Ga.  766, 13  S.  E.  84;  Ray  v.  Hemphill,  97 
Ga.  666,  26  S.  E.  485.  In  this  court  It  has 
been  held:  "Where  mon^  is  paid  by  A.  into 
the  hands  of  B.  to  remain  at  the  disposal 
of  C.  the  right  to  that  money  continues  in 

A.  until  B.  gives  and  O.  takes  credit  for  It 
or  B.  actually  pays  It  to  C. ;  up  to  this  period. 

B.  Is  the  agent  of  A.  only.and  A.  may  count- 
ermand tbe  authority  to  make  the  payment; 
In  the  same  manner  as  a  person  who  sends 
another  to  pay  money  may  stop  him  be- 
fore he  arrives  at  the  place  where  it  is  to 
be  paid,  and  require  him  to  deliver  it  back." 
Trustees  of  Howard  College  v.  Pace,  15  Ga. 
486.  See,  also,  the  following  other  cases 
where  the  bailee  was  intrusted  with  funds 
to  pay  to  another,  and  the  authority  to  pay 
was  revoked;  before  executed.  Phillips  v. 
Howell,  60  Ga.  411;  Cox  v.  Reeves,  78  Ga. 
643,  8  8.  E).  620;  Burke  v.  Steel,  40  Ga.  217; 
Smith  V.  Peacock,  114  Ga.  691,  40  8.  E.  757. 
88  Am.  St  Rep.  53,  and  cases  cited.  "To 
constitute  a  power  coupled  with  an  interest, 
*  *  *  there  must  be  an  interest  in  tbe 
subject  of  the  agency  Itself,  and  not  a  mere 
Interest  In  the  result  of  the  execution  of  tbe. 
authority.  So,  an  interest  arising  from  com- 
missions or  proceeds  uf  a  transaction  la  not 
an  Interest  which  will  prevent  revocation." 
1  Am.  &  Eng.  Enc.  L.  1217.  12ia  See,  also  to 
this  effect,  Wllklns  v.  McGehee,  supra. 
Under  the  facts  In  this  case,  there  Is  no 
reason  why  the  defendant,  If  he  desired, 
should  not  have  revoked  the  auttunity  to 
sell. 

2.  Having  tbe  power  to  revoke  the  author- 
ity to  sell,  the  evidence  shows  that  the  de- 
fendant did  80.  It  Is  stated  In  1  Am.  &  E. 
Enc  L.  1219,  that  "revocation  may  be  ef- 
fected In  any  manner  showing  the  intention 
of  the  principal  to  withdraw  his  autbority 
either  expressly  or  by  Implication;  even 
though  the  authority  be  in  writing  or  under 
seal.  It  Is  held  that  It  may  be  revoked  by 
parol."  The  evidence  in  this  case  discloses 
a  revocation,  and  also  the  fact  tibat  after 
notice  thereof  from  defendant  and  before 
any  part  of  tbe  purchase  money  was  tendered 
by  the  plaintiff,  or  any  written  contract  was 
entered  Into  between  the  plaintiff  and  Grier. 
the  latter  told  the  former  of  the  revocation. 
This  should  have  resulted  In  an  abandonment 
of  farther  efforts  between  Grier  and  tbe  ^ 
plaintiff,  and  did  render  of  no  effect  all  tbtir  ' 
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•Lbsequent  aeUotu.  See  UcSwen  t.  Eerfoot^ 
37  lU.  fiSO.  In  that  case,  It  was  aald:  "A 
part7  waa  employed  aa  aa  agent  to  sell  cer- 
tain real  estate  belonging  to  hie  principal. 
The  agent  negotiated  a  aale  aa  directed,  by 
a  rerbal  agreement,  wbldi  the  principal 
afterwarda  repudiated.  Bnbaeqnmtly*  the 
agent  executed  a  written  Inatniment  to  the 
pnrchasw,  as  erldenoe  of  the  aale,  upon  the 
toma  stipulated  In  the  prior  verbal  agree- 
ment Held,  that  when  the  agent  found  hte 
principal  had  repudiated  the  sale,  although 
the  r^ndlatlon  may  have  been  Improper,  bis 
fonctlona  aa  an  agent,  so  far  aa  regarded 
that  sale,  were  at  an  end,  and  be  had  no 
right  afterwards,  under  pretenae  of  protect- 
ing the  purchaser,  or  to  embarrass  his  prln- 
dpal,  to  give  the  pur^uiser  the  written  cm- 
tract"  Parol  revocation  of  an  agen^ 
created  In  writing  la  autboriaed  by  common 
law  (Clark  &  Skylei  on  the  Law  of  Ag.  I 
lS9b  et  seq.)'  end  we  have  no  statute  chan- 
ging the  rule. 

8.  Aa  we  have  seen,  the  agency  was  re- 
voked befere  anything  waa  done  thereon  to 
obligate  Pritchett  to  Brandon.  Wben  Frltch- 
ett  revoked  Ha  agency,  Grier*8  powers  were 
completely  at  an  end.  6e  could  neither  exe- 
cute a  contract  In  the  name  of  Pritchett  for 
the  sate  of  the  property,  nor  accept  for  blm 
any  part  of  the  pnrduse  price.  Tborefore. 
unless  I>ritdiett  afterwards  ratified  what 
Grier,  without  authority,  bad  done  for  blm, 
he  did  not  become  bound  to  execute  the  deed. 
It  becomes  material,  therefore,  to  consider 
whether  there  waa  a  ratification  by  Pritdiett 
<tf  the  sale  as  made  and  reduced  to  writing 
by  Grier.  It  la  no^  and  could  not  under  the 
evidence,  be  contended  that  there  was  any 
ratification  by  Implication.  The  sole  ground 
relied  on  is  e^^reas  ratiflcatloD  by  the  ver- 
bal statement  of  Fritdiett  af^  notice  of 
the  written  contract  wbkli  he  was  called 
upon  to  ratify.  The  verbal  statement  was 
to  Brandon^  attorney,  and  was  to  the  efFect 
that  he  (Pritchett)  bad  determined  to  make 
the  deed,  and  on  the  following  day  would 
can  upon  counsel  for  Brandon  and  sign  ttie 
sam&  It  was  a  mere  parol  declaration  un- 
attended by  any  conalderatlon  or  other  act 
tending  to  the  Injury  or  advantage  of  either 
party.  The  question  then  presented  Is: 
Will  this  parol  declaration  acoompllsh  a 
Tstiflcatlon  of  the  written  contract,  thereby 
taking  tile  transaction  out  of  tbe  operation 
of  fbe  statute  of  frauds,  and  render  the  agree- 
ment enforceable  by  suit  for  specific  perform- 
ance? To  determine  this  question,  we  may 
only  taiquire  whether  the  power  to  make  such 
contract  as  Grier  entered  Into  with  Brandon 
omdd  bave  been  delegated  by  parol.  For  It 
standa  to  reason  that  If  tbe  original  power 
would  not  bave  been  binding  unless  In  writ 
lag,  tbB  npress  ratlflcatlon  relied  on  in  ttils 
tnstsnce  would  fail  for  the  same  reescm.  The 
solonnlty  of  tbe  one  should  be  conunensurate 
wHh  that  of  flie  other.  Both  are  employed  to 
aeoomplMi  the  aame  result  There  is  no  dif- 


fttuice  between  them  except  that  tbe  one 
precedes  the  act  to  be  donflb  and  the  othw 
follom  tbe  act  after  it  has  been  accon^ 
pushed.  Both  are  aimed  at  fixing  the  lia- 
bility upon  the  prln<^al.  There  is  no  sound 
reason  to  siqtport  the  pn^ositlon  that  one 
should  be  in  writing,  and  that  the  other  may 
reat  In  parol;  no  reason  wby,  tbe  one  should 
be  required  to  be  supported  by  the  hli^er, 
and  tiie  other  by  the  lower  character  of 
proof.  The  law  would  be  nugatory  in  effect 
If  it  provided  that  tbe  original  power  ^should 
be  ddegated  in  writing,  yet  allowed  a  mere 
express  parol  declaration,  unattended  by  acta 
amomiting  to  an  sstiroel,  to  dispense  witli 
tbe  previous  written  authority.  In  the  case 
of  Long  V.  Poth  (Sup.)  87  N.  Y.  Bupp.  672, 
the  following  pnqmsltlon  is  laid  down: 
"Batiflcatlon  Is  equivalent  to  original  author- 
ity, and  nothing  more;  and  where  the  stat- 
ute requires  tbe  ori^oal  anttiority  to  be  in 
writing,  it  would,  on  principle,  require  tbe 
ratification  to  be  made  with  equal  ceremony" 
— dttng  Haydock  v.  Stow,  40  N.  T.  S70,  S71; 
Whitiotik  T.  Washburn,  62  Hun,  374, 17  N.  t. 
Biq>p.  00;  Stetson  v.  Patten,  2  Me.  300,  11 
Am.  Dec.  Ill;  McDowell  v.  Simpson,  8 
Watts  (Pa.)  128^  27  Am.  Dec.  S3S;  Farrlah 
V.  Koons,  1  Pars.  Eq.  Gaa.  (Pa.)  9D;  Vldeau 
V.  Griflln,  21  Gal.  888.  In  Judd  v.  Arnold, 
81  Minn.  43%  18  N.  W.  IBl,  tbe  court  said: 
"A  ratification  ^  the  principal  of  the  not- 
pn^terly  authorlrad  act  of  the  agent  must 
be  by  an  act  of  the  character  required  for 
the  original  authority.  Where  tbat  must  be 
in  writing,  the  ratification  must  alao  be  In 
writing.  Browne  on  Statute  of  Frauds,  i  17; 
Bltdi,  Real  Est  Ag.  67;  McDowell  v.  Simp- 
son, 8  Watts  (Pa.)  129.  27  Am.  Dec.  888; 
Lawrence  v.  Taylor,  5  HIU  (N.  T.)  107,  118; 
Ingrabam  v.  Edwards,  01  111.  B26;  Holland  v. 
Hoyt,  14  Mich.  288.  To  permit  an  oral  rati- 
fication wonl(!^  In  many  cases,  let  In  the  very 
evils  whldi  tiie  statute  alms  to  exclude.'*  In 
M(A>owell  V.  Simpson,  supra,  under  a  stat- 
ute declaring  that  "all  leases  *  •  •  creat- 
ed Iff  parol  •  •  •  Bball  bave  the  fbrm 
and  effect  of  leases  *  *  *  at  will  only,** 
tbe  court,  in  construlug  a  lease  made  by 
parol,  said:  'TJotwlthstandlng.  however,  this 
lease  for  sev^  years  was  made  without  au- 
tbOTlty,  It  was  still  in  the  power  of  the  plain- 
tiff to  ratify  and  confirm  It:  and  this  brings 
us  to  the  second  question,  has  he  done  soT 
It  is  not  pretended  tbat  he  ever  did  so  by 
writing;  and  altiiougb  be  may  have  done  It 
by  parol  without  writing,  yet  It  Is  obvious 
tiiat  such  confirmation  could  ^ve  to  tiie 
lease  no  greater  force  or  effect  than  If  he 
had  made  it  himself  oi^nally  by  parol  with- 
out writing;  which  would,  according  to  the 
express  terms  of  tiie  act,  have  given  it  the 
force  and  effect  of  a  lease  at  will,  and  noth- 
ing more."  In  tbe  case  of  Began  v.  Cbenault, 
78  Ky.  546.  it  Is  held  tbat  *^n  agent  cannot 
bind  bis  principal  as  surety  for  another,  un- 
less his  auttority  so  to  do  be  in  writing 
(Gen.  St  p.  262),  and  a  subsequent  parol 
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ratiflcatlon  by  the  prlndpal  ot  such  act  of 
his  agent  cannot  make  the  original  signing 
effectlTe."  For  other  authorities  to  the  same 
effect,  see  Mechem  on  Ag.  I  136;  Clark  ft 
ffiyles  on  Ag.  1 183;  Hnfftet  on  Ag.  0cl  Ed.) 
I  40  (2);  Hawkins  t.  McOroarty,  110  Ho. 
546, 19  3.  W.  830;  Despatch  Line  t.  Mfg.  Co., 
12  N.  H.  205.  87  Am.  Dec.  208;  McCrackra 
T.  San  Francisco,  16  Oal.  623;  Palmer  t. 
Williams,  24  Mich.  320;  Koiel  t.  Dearlove, 
144  111.  28,  82  N.  E.  542,  86  Am.  St  Bep.  416. 

We  qjay  then  put  the  case  at  bar  upon  the 
proposition  as  to  whether  Prltchett  could  be 
bonnd  by  an  aathority  to  Grler  to  sell  the 
land  delegated  only  by  parol,  for,  If  not 
then,  bj  force  of  the  reasoning  In  the  authori- 
ties dted,  he  could  not  be  bound  by  mere 
parol  ratlflcaHon.  It  Is  well  settled  that  at 
common  law  such  power  could  have  bem 
delegated  by  parol  authorizing  Grler  to  n^:o- 
tlate  a  sale  of  land,  and  to  execute  with  the 
purchaser  a  contract,  not  under  seal,  hinffing 
the  Toidor  to  Bxemtx  a  deed  convigring  the 
property.  CUnan  t.  Cooke.  1  Sch.  ft  Lef. 
22;  9  Ber.  Bep.  8;  Cedes  t.  Trecothid;  9 
Vesv.  Jr.  (Bunmer's  EdO  284;  Uortlodc 
T.  Bnller,  10  Id.  202  ;  2  Kenfs  Com.  a^tb 
Bd.)  618;  Story  on  Ag.  (9th  Ed)  I  50; 
Brown  on  Statute  of  Frauds  (5th  Ed.)  |  870; 
Long  T.  Hartwell,  34  N.  J.  Law,  116;  Clark 
ft  Sfcyles  on  Ag.  1 169  (b,  c).  It  li  also  equal- 
ly well  recc^inlsed  that  at  common  law  tbe 
contrary  is  held  to  be  true  where  tbe  thing 
to  be  done  Is  executed  rmAer  seal,  such  as 
the  conT^rancft  of  land  by  deed  Hawkins 
T.  McGroarty,  110  Mo.  650.  19  S.  W.  880. 
and  dtatloiB.  So.  if  we  oijy  had  the  com- 
mon law  to  deal  with,  the  proposition  would 
not  be  open  to  debate;  for.  unquestionably, 
tbe  contract  which  Prltchett  executed,  being 
one  not.  In  fact,  executed  and«  seal  nor 
required  by  law  to  be  so  executed,  authority 
could  have  bien  delegated  by  Prltchett  in 
parol  authorizing  the  same,  or,  after  the 
execution  of  the  contract,  It  could  have  been 
ratified  by  paroL  But,  by  our  statute,  we 
^re  amendments  to  the  common  law  If 
we  look  to  tbe  BnglUh  statute  oa  the  sub- 
ject of  frauds  (St.  29  Charles  II,  c.  8  [Cobb's 
Dig.  1127]),  we  will  see  that  there  Is  no  ref- 
eroice  therein  made  to  the  manna  of  the 
creation  of  agendes.  Those  statutes,  being 
of  force  in  England  prior  to  1778,  were 
brought  to  this  country,  and,  bdng  con- 
sistent with  our  Institutions,  were  adopted 
as  a  part  of  our  laws,  and  have  found  way 
Into  onr  Code  and  hare  become  binding  as 
statutory  law  In  Georgia.  The  common  law 
of  England  of  force  at  the  time  above  In- 
dicated, so  far  as  consistent  with  our  in- 
stitutions, has  also  become  binding  upon  us 
by  adoption,  except  ae  changed  by  express 
statute.  For  the  reason  suggested,  it  will 
be  seen  that,  unless  the  common-law  rule  bos 
been  changed  by  statute,  this  case  will  be 
controlled  by  the  common  law.  It  Is  well 
recognized  that  the  common  law  relating  to 
the  mamia'  of  creating  agendes  has  been 


changed  by  statutes  In  varioiu  states,  and 
the  text-writers,  while  recognising  the  com- 
mon law  to  be  as  already  stated,  deal  par- 
ticularly with  the  subject  as  modified  by 
statute^  See.  in  this  coimectlon.  Clark  ft 
Skyles  on  the  law  of  Agency,  S  1^  where  It 
is  said:  "In  some  of  the  stetes  It  Is  express- 
ly provided  by  statute  that  where  a  contract 
is  required  to  be  *ln  writing  and  i^gned  by 
tbe  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  au- 
thorized.' such  authortfy  by  an  agent  must 
also  be  in  writing.  From  this  it  follows 
that  where  an  agent  has.  vrithout  authority, 
executed  sudi  a  contract,  a  ratification  there- 
of most  also  be  In  writing.  In  the  absence 
of  some  element  of  equiteble  estoppel.  Thus, 
where  the  statute  requires  that  authority  to 
make  a  lease  ot  lands  for  a  Uaager  period 
than  a  certain  number  of  years  shall  be  In 
writing,  such  a  lease  by  an  unauthorized 
agent  can  only  be  raUfled  by  the  owner  In 
wrlttog.  A  parol  ratlflcaticm  of  such  a  lease 
would  give  It  no  greater  force  or  effect  than 
if  the  owner  had  himself  leased  It  by  parol, 
which  would  be  to  create  an  estate  at  will." 
See,  also.  Story  on  Ag.  (9th  Ed)  S  50,  where 
It  is  said:  "Even  where  a  stetute,  sndi  as 
the  statute  of  fnuds,  requires  an  Instrument 
to  be  In  wrltliuc  in  order  to  bind  the  party, 
he  may.  without  writing,  authorize  on  agent 
to  sign  it  In  his  behalf,  unless  the  statute 
positively  requires  that  the  authority  should 
also  be  In  writing."  Authorities  to  the  some 
point  may  be  multiplied,  but  it  Is  unneces- 
sary to  dte  others. 

This  brings  us  to  the  question  of  what 
changes,  If  any.  have  been  made  In  Georgia. 
Section  3002  of  the  ClvU  Code  of  1895,  which 
by  the  adoption  of  the  Code  of  1895,  has  all 
tbe  force  of  a  stetute  (see  Cait.  B.  Co.  t. 
Stete.  104  Ga.  831,  81  S.  E.  631.  42  L.  B.  A. 
518)  provides:  "The  act  creating  tlie  agency 
must  be  executed  with  the  same  tonntill^ 
(and  need  bare  no  more)  as  the  law  pre- 
scribed for  the  execntioa  of  tbe  act  for 
which  the  agency  is  created"  Section  26^ 
par.  4,  is  as  follows:  "To  make  the  follow- 
Ing  obligations  binding  on  tbe  promisor,  the 
terms  must  be  In  writing,  signed  by  tbe  party 
to  be  charged  therewith,  or  some  person  by 
him  lawfully  authorized:  Any  contract  for 
the  sale  of  lands,  or  any  Interest  In  or  con- 
eeming  land"  Are  these  statu  tea  applicable 
to  the  case  at  bar?  The  answer  must  dep^d 
upon  the  thing  to  be  done.  It  was  to  execute 
an  executory  contract  for  the  sale  of  land. 
If  Prltchett  in  propria  persona  had  attempt- 
ed to  execute  the  contract  so  as  to  make  it 
binding  upon  himself,  by  the  express  lan- 
guage and  requirement  of  section  2603  It 
must  have  been  in  writing  and  signed  by 
himself ;  for  the  contract  is  one  for  tbe  sale 
of  land  and  the  contract  concerns  land.  Are 
not  the  terms  of  the  statute  broad  enough  to 
comprehend  an  executory  contract  for  the 
sale  of  land?  The  answer  to  the  question 
is  that  ttie  plain  meaning  of  ths  irords 
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will  admit  of  no  otbtf  eoufltnicUoiL  Hie 
contract;  alHiongb  ezecntOTy,  being  a  promlaa 
to  do  acnnetblng  In  tbe  fatore,  la,  nerertbe- 
lesa,  a  contract  between  parties  able  to 
«0Dtract,  based  upon  a  sufflcient  coobI dera- 
tion, and  binding  tbe  respectiTe  parties  to 
do  a  particnlar  tiling.  It  ia  for  tbe  aale 
of  Bometblng,  and  relates  to  aometblng.  Tbe 
tblQg  aold  and  the  thing  to  wblcb  it  relates 
h  land.  By  no  Ingennltr  conid  the  ctm- 
duslon  be  escaped  tiiat  the  contract  is  con- 
toQplated  by  the  statute.  Tbe  greater  rea- 
son wonid  be  that  a  contract  of  this  kind 
is  exactly  what  was  contemplated  In  the 
section  of  the  Gode  refwred  to;  Cor  It  Is 
provided  in  other  aectlons  of  the  Gode  tiiat 
deeds  and  mortgages  and  deeds  to  secore 
debt  must  be  In  writing,  and  If  contract* 
of  that  diaraetw  woe  the  only  kinds  of 
oiHitmcta  wbUb  it  was  Intended  by  the  L^is- 
latnre  attonld  be  rednced  to  writing  In  order 
to  make  tbem  binding.  It  wonId  have  been 
altogether  mmecessary  to  hare  enacted  the 
statute  embodied  in  section  2398  of  tbe  Code. 
So.  we  may  regard  It  as  not  controrertlbte 
Qiat  executory  contractB  for  tbe  sale  of  land 
are  contemplated  by  the  plain  and  nnamblg- 
Doas  language  of  the  atatnte  already  quot- 
ed. We  therefore  see  what  Pritcbett  should 
bare  done  If  be  had  attempted  In  person  to 
bind  himself  to  make  a  conveyance  of  tbla 
land.  But  Buppoee,  he  had  desired  to  exe- 
cQte  tbe  executory  contract  for  tbe  sale  of 
land  by  the  agency  of  another.  How  should 
be  have  authorized  the  other  to  act  for 
bim?  To  answer  this  question  we  look  to 
section  3002  of  tbe  Code  of  1896,  which  deals 
directly  with  the  proposition.  This  statute 
differs  from  tbe  common  law  as  to  tbe  man- 
aer  of  creating  agencies.  It  is  not  the 
scheme  of  the  act  to  specify  by  name  the 
various  agenciee  contemplated  therein,  or 
to  specify  what  may  or  may  not  be  done 
undw  the  powers  severally  authorized,  be- 
cause It  does  not  spedflcaily  name  any  par- 
ticular one.  But  that  It  is  intended  to  apply 
to  all  agencies  for  all  purposes  Is  manifest 
from  the  broad  language  of  the  act.  To 
bare  undertaken  to  deal  more  speclflcally 
would  have  brought  confusion,  and  possibly 
by  omission  to  provide  for  certain  cases, 
vould  have  failed  to  accomplish  the  ob- 
ject of  the  law.  But  to  deal  generally,  and 
apply  tbe  rule  to  all  agencies,  by  refer«ice 
to  the  formality  required  by  law  In  the  exe- 
cution of  the  contract  to  be  made,  reduces 
tbe  legislation  to  greatest  simplicity.  The 
authority  Intended  to  be  delegated  was  to 
execute  a  contract  in  writing,  not  under  seal, 
for  the  sale  of  land. 

luaanucb  as  the  contract  for  the  sale  of 
land,  as  we  have  already  seen,  must  be  In 
writing,  It  must  necessarily  follow  that  the 
agency  created  for  the  purpose  of  making 
such  contract  must  also  be  in  writing.  In 
«tber  words,  writing  Is  one  of  the  formalities 
veqnlred  by  the  statute  to  be  observed  In 
tbe  creatloa  of  aa  ■gency  for  making  coa> 


tracts  for  the  sale  of  land.  The  statute  (sec- 
tion 3002)  Is  so  plain  in  Its  terms  that  It 
is  hardly  pardonable  to  attex  to  construe 
It  If  It  shoold  not  be  applicable  to  the  crea- 
tion of  agencies' like  tbe  one  at  bar.  It  could 
never  be  applied  with  reuon  to  any  other 
kind.  It  would  be  a  mere  matter  of  Judicial 
specnlatitm  or  arbitrary  mle  to  hold  that  the 
act  waa  Intended  to  be  applied  to  any  pai> 
Ucnlar  kind  of  agency,  and  not  to  another. 
Buch  mllng  would  be  contrary  to  tbe  lan- 
guage, the  spirit,  and  the  scbone  of  the  act; 
for,  by  Its  terma,  it  applies  to  all  agencies 
and  requires  that  each  be  created  In  a  par- 
ticular way,  to  wit,  with  the  same  formality 
as  tbe  law  regnlres  fCr  the  act  Intended  to 
be  aceompllsbed.  It  Is  difficult  to  say  bow 
a  statute  coold  be  better  framed  to  meet 
all  the  conditions  that  could  arise  in  the  crea- 
tion of  agendee.  That  writing  Is  one  of  tbe 
formalities  contemplated  by  the  statute  Is 
dlrecUy  ruled  in  the  case  of  Duke  v.  Culpep- 
per, 72  Oa.  845.  In  that  case  the  question 
was  upon  the  execution  of  a  mortgage.  The 
court  said:  "This  mortgage  had  necessarily 
to  be  in  writing,  and  to  be  dnly  executed  by 
the  party  to  be  bound  thereby,  or  some  one 
lawfully  authorized" — citing  Code  1882,  { 
1095,  which  is  section  2724  of  the  Code  of 
189S.  And  further :  "A  verbal  mortgage 
would  not  be  valid."  And  further:  "Tbe 
act  creating  tbe  agency  must  be  executed 
with  tbe  same  formality  as  the  law  pre- 
scribes for  the  execution  of  tbe  act  for  which 
tbe  agency  is  created" — citing  Code  1882,  8 
2182.  which  is  the  same  as  section  S002  of 
tbe  Code  of  1895.  The  court  then  says :  "If 
a  party  Is  to  execute  a  mortgage  by  an  agent. 
It  follows  from  this  that  tbe  agent's  au- 
thority must  be  in  writing."  We  may  safe- 
ly say  that  writing  is  as  much  one  of  the 
tormalitles  to  be  observed  In  the  execution 
of  a  contract  for  the  sale  of  land,  or  In  tbe 
execution  of  an  agency  delegating  to  another 
authority  to  make  an  executory  contruct  for 
tbe  sale  of  land,  as  the  act  of  signing,  or  as 
any  of  the  descriptive  averments  tending  to 
make  the  contract  certain.  They  are  all  di- 
rected against  tbe  dangers  of  leaving  any  of 
the  things  agreed  to  be  done  resting  in  parol. 
In  the  case  of  Watklns  v.  Harris,  83  Oa.  683, 
10  S.  E.  447,  wber«  the  authority  of  one  to 
enter  a  credit  on  a  promissory  note  for  the 
maker  bo  as  to  create  a  new  promise  from 
which  the  statute  of  limitations  should  run, 
was  Involved,  the  court  said :  "But  tbe 
whole  matter  as  to  a  new  promise  might  as 
well  be  left  to  the  testimony  of  witnesses, 
as  the  agent's  authority  to  make  an  unsigned 
entry."  This  expression  waa  used  by  Judge 
Bleckley  In  construing  and  applying  section 
2182  of  the  Code  of  1882,  which  Is  section 
3002  of  the  Code  of  1806.  which  we  now  have 
under  consideration.  That  this  section  of 
the  Code  as  a  stotute  baa  all  of  the  binding 
effect  of  an  ordinal  act  of  the  Legislature 
was  settled  In  the  case  of  Central  Ry.  Co.  t. 
State,  lMOa.881,81B.B).S81.41L.B.A. 
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51&  In  that  case  It  vas  directly  ruled  tliat 
"the  Intention  of  the  act  of  December  18, 
1896,  adc^tlng  the  presmt  Gode^  and  making 
the  same  of  force  as  the  Oode  of  Georgia,  Is 
to  enact  into  one  statute  all  the  proTlsloiu 
embraced  In  that  Coda"  It  is  unnecessary 
to  quote  further  from  that  ease,  but  it  may 
be  important  to  call  attention  to  the  fact 
that  Acta  189Sk  p.  119.  confenred  power  nptm 
commissioners  "to  codify  and  arrange  In 
systematic  and  condensed  form  the  laws  now 
In  force  In  Georgia,  from  whatern  soorce 
derired.'*  In  pnrsiiance  of  the  anthwlty  del- 
egated by  that  act,  the  commlsslonen  com- 
plied the  present  Ciode.  After  ttds  was  don^ 
the  result  of  the  labors  of  the  conmissloners 
was  r^rted  to  the  Legislature,  wherei^n 
that  body  passed  another  bill,  which  was 
approved  December  16,  ISttt,  adopting  the 
Code  In  constmiug  the  addicting  act,  this 
court  made  the  ruling  above  quoted.  So,  we 
may  take  it  that  whatever  may  have  been 
the  common  law,  and  that  whatever  may 
have  been  tiie  rullngB  of  this  court  befwe 
the  adoptlfm  of  the  Code  tit  1895,  the  law 
which  now  binds  us  on  the  subject  under 
consideration  is  the  stotnto  law  quoted  from 
the  Oode.  All  reason  demands  the  Interpre* 
tatlon  whlidi  we  have  placed  upon  the  two 
statutes,  sections  8002  and  2683,  and  no  oth- 
cr  application  can  be  made  without  violence 
to  the  law.  The  Judiciary  cannot  take  them 
physically  from  the  bo<^;  and  so  long  as 
th«y  renuin,  their  pro^slons  are  too  ludd  and 
mandatory  to  be  disregarded  by  the  courts. 
It  maj  be  said,  tberefnv,  under  section  3002, 
if  the  filing  to  be  done  Is  required  by  law 
to  be  executed  under  seal,  the  agency  to  do 
the  thing  must  be  executed  under  seal;  where 
the  thing  to  be  done  is  required  by  law  to 
be  executed  In  writing,  though  not  under 
seal,  the  agency  must  be  executed  in  writing, 
though  not  necessarily  under  seal;  where  the 
thing  to  be  done  is  not  required  by  law  to 
be  done  under  seal  cic  In  writing,  the  agency 
may  be  created  by  parol. 

In  view  of  the  manner  in  which  the  Oode 
of  1886  was  adopted.  It  is  not  material  to  a 
discussion  of  this  case  to  consider  the  older 
rulings  of  this  court  upon  the  questions  which 
fcH^erly  Involved  the  manner  of  creating 
agencies;  for,  in  those,  cases,  the  rulings 
were  put,  not  npon  the  statute  of  Georgia, 
but  upon  the  common  taw.  The  language  of 
section  3002  first  appears  in  the  Obde  of  1863, 
and  has  appeared,  without  alteration,  In  eadi 
of  the  subsequent  Codes  down  to  the  present 
In  a  few  instances  the  language  which  now 
appears  In  section  3002  of  the  Code  was  Inter- 
preted by  the  court,  and  In  each  case  where 
It  was  Interpreted  the  court  adopted  the  view 
that  writing  was  one  of  the  formalitieB  con- 
templated by  the  language.  The  instances 
referred  to  are  tbe  cases  of  Duke  t.  Culpep- 
per, supra,  Watkins  t.  Barris.  supra,  and 
Hoore  v.  Moore.  108  Oa.  628,  30  S.  B.  58S. 
In  this  connection,  it  may  be  noted  that  the 
east  of  Foster  T.  Oochran,  88  Oa.  466, 16  &  a. 


SBlf  Is  one  trtiere  an  agent  made  an  entry  of 
credit  on  a  promissory  note  In  the  name  ot 
tiie  maker  of  tbe  note;  and  it  was  htid  that 
"inasmuch  as  an  agent's  authority  to  execute 
a  prombsory  note  In  the  name  of  his  prind- 
Ittl  need  not  be  in  writing,  tbe  authority  to 
renew  or  extmd  such  note^  by  a  new  promise 
need  not  be  In  writing,  but  may  be  created 
verbally  and  proved  by  parol  evideDce."  TtAB 
case  seems  to  recognise  tAat  writing  was  one 
of  tbe  formalities  essential  In  tbe  oeatUm  of 
an  agency*  if  tiw  thing  to  be  done  was  re- 
quired law  to  be  in  writing.  The  case 
was  dedded  on  demurrer,  and  it  was  alleged 
in  the  petition  that  the  credit  was  entwed 
"undor  the  (parol)  direction  and  by  the  au- 
thority'* of  the  maker,  and  that  the  agent 
signing  the  name  of  tbe  maker  '^s  duly  an- 
thwlsed."  For  all  that  ainnars,  the  prlndpal 
may  have  stood  by  and  personally  directed 
the  signing  of  Us  name.  That  such  could  bo 
done,  nnlew  the  provislws  of  tbe  statute 
positively  forbade,  see  Moore  v.  Moore,  siqimi. 
Tbe  law  of  prittdpal  and  agent  would  not 
really  be  involved.  It  would  be  the  act  of 
tbe  prtodpal  himself.  But  tbe  ruling  is  not 
placed  upon  an  iuterpretetlon  of  tbe  statute 
as  embodied  in  Oiv.  Code  1886, 1 8002.  On  the 
contraiy,  It  Is  expressly  stated  in  the  head- 
note  that  the  ruling  Is  put  upon  "the  general 
tenor  of  Judicial  opinion  inferable  fMm 
several  cases  In  the  Georgia  Reoorta."  By 
reference  to  all  prevI<His  cases  from  wbidi  It 
was  possible  to  make  any  such  Inferrace,  it 
will  be  seal  that  the  decisions  of  tbe  court  in 
each  instance  were  ruled  in  contenyilation 
of  the  common  law,  and  that  there  vras  no 
thought  of  applying  tiie  stetate.  Tbe  case  of 
Black  T.  Holland,  102  Ga.  528,  27  &  B.  671, 
was  reviewed  this  court  In  Mowe  t. 
Moore,  supra,  and  reaffirmed,  the  court  pla- 
cing its  ruling  upon  application  of  a  atet- 
ute  similar  in  character  to  tbe  provisions  of 
the  statute  now  under  considaration,  and.  de- 
daring  that  "the  statute  Is  not  one  of  llmite- 
tion.  It  Is  a  law  of  evidence  Iiavlng  tor  its 
object  the  avoidance  of  the  uncertainties  to 
which  parol  evidence  Is  exposed."  Tbe  court 
further  says:  "By  the  language  of  the  stat- 
ute, the  entry  of  credit  must  l>e  either  In  the 
handwriting  of  the  debtor  himself,  or,  If  not 
In  his  handwriting,  subscrilied  by  lilmadf.  or 
some  one  lawfully  authorized  by  him  to  do 
BO.  This  statute  Is  imperatlTe^  admits  of  no 
exception,  and  the  court  has  no  power  or 
wish  to  go  beyond  its  plain  letter." 

There  is  a  long  line  of  declBioos,  not  here- 
inbefwe  mentioned,  which  hold  to  the  efCect 
that  an  agency  to  execute  a  cwtract  under 
seal  must  be  created  under  seal.  See  Ingram 
V.  Little.  14  Oa.  173,  68  Am.  Dec.  648;  Drum- 
right  V.  Phllpot.  16  Ga.  428,  60  Am.  Dec.  738; 
Rowe  V.  Ware,  30  Ga.  278;  Pollard  v.  Glbbs, 
66  Ga.  46;  McCalla  v.  American  Frediold 
Co.,  90  Ga.  118,  15  S.  B.  687;  Overman  v.  At- 
kinson, 102  Ga.  750.  29  8.  B.  768.  While 
these  cases,  upon  that  ruling,  are  In  harmony 
with  the  stetuto  as  now  embodied  In  sectloa 
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3002  of  the  Code,  they  need  not  be  referred 
to  fnrther  than  to  say  that  they  were  all  ad- 
judicated before  the  adoption  of  the  Code, 
and  the  conrt  placed  its  decision  upon  the 
common  law  without  reference  to  the  statutes 
now  before  us.  The  facts  in  the  case  of 
Smith  T.  Farmers'  Mutual  Ins.  Ass'n.  Ill  Ga. 
7S7,  30  S.  B.  967.  which  has  been  adjudicated 
since  the  Code  was  adopted,  were  such  as  to 
inthorlze  the  application  of  tectloa  8002,  and 
the  court  ruled  In  principle  contrary  to  the ' 
doctrine  here  maintained;  but  It  will  be  seen 
from  the  opinion  In  that  case  that  the  court 
placed  Its  mllns.  not  upon  the  statute,  but 
squarely  upon  the  common  law,  quoting 
Greenleaf  on  Evidence  and  Abbott  on  BtI- 
dence  as  authority  for  the  right  to  wnpower 
by  parol  an  agent  to  fill  out  blanks  in  a  writ- 
ing already  signed  by  the  maker.  The  opin- 
ion In  that  case,  beyond  controversy,  shows 
that  the  court  did  not  consider  sections  3002 
and  2683  (4)  as  statutory  law  and  apply  them 
to  the  qnntlons  InTolved,  and  tiie  case  la 
not  to  be  taken  as  a  construction  of  those 
statutes;  nor  was  the  case  one  Involving  a 
contract  for  the  sale  of  land.  We  are  not 
boand  by  its  rulings,  and  cannot  ignore  the 
statutes. 

In  support  of  the  contention  that  the  au- 
thority to  execute  an  executory  written  con- 
tract for  tbe  sale  of  land  need  not  be  in  writ- 
ing, the  majority  have  cited  in  their  opinion 
the  case  of  Watson  v.  Bri^tweil,  60  Ga.  219, 
where  It  Is  said:  "The  employment  of  an 
agent  by  the  principal  to  sell  land  need  not 
be  in  writing,  but  the  agent  may  recover  for 
services  rendered  In  effecting  the  sale  by  vir- 
tue of  a  verbal  contract"  Th^s  citation  Is  no 
rapport  for  the  proposition,  becanse  It  Is  seen 
at  a  glance  that  the  case  was  not  one  where 
It  was  contended  that  the  agency  created  was 
one  to  ezecnte  an  executory  contract  for  the 
Mie  of  land.  It  was  merely  an  employment 
of  an  agent  by  a  principal  to  do  a  particular 
service  for  him,  and  the  question  was  one  as 
to  payment  for  the  services  after  they  had 
been  rendered.  The  ruling  there  made  bears 
no  relation  to  the  case  under  consideration. 
While  in  the  field  of  obiter  dicta,  an  expres- 
BloQ  more  In  point  would  have  been  that  of 
Justice  Bleckl^  In  Dobson  v.  Dickson,  62 
Oa.  839,  where  It  Is  said;  "Tbe  creditor  is 
not  the  agent  of  the  debtor  in  entering  a 
credit  upon  the  evidence  of  debt,  certainly, 
not  without  express  authority  in  writing." 

In  1852  and  before  there  was  any  statute 
Id  Illinois  on  the  subject,  the  Supreme  Court 
of  that  state,  under  the  common  law,  ruled 
that  while  a  deed  to  land  was  required  to  t>e 
ia  writing,  yet  an  executory  contract  for  the 
■ale  of  land  was  not  required  to  be  In  writ- 
lag,  and  accordingly  that  an  agent  could  in 
parol  be  uupowwed  to  execute  such  oontract 
Johnson  r.  Dodge,  17  III.  488.   But,  after- 
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warda.  in  1869  (Pub.  Acta  1869.  p.  868;  2 
Rev.  St  of  III.  by  Starr  &  0.  Ann.  Bt  1896, 
pp.  1907,  1998,  c  69.  par.  2),  It  was  en- 
acted that  "no  action  shall  be  brought  to 
charge  any  person  upon  any  contract  for  the 
sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them,  for  a 
longer  term  than  one  year,  unless  such  con- 
tract or  some  memorandum  or  note  thereof 
shall  be  In  writing  and  signed  by  the  party 
to  be  charged  therewith  or  by  some  person 
thereunto  by  htm  lawfully  authorized  in  writ- 
ing, signed  by  such  party.  •  *  *  After 
the  adoption  of  this  act,  it  was  ruled  In  Bls- 
sell  V.  Terry.  69  III.  184,  that  the  act  applied 
to  an  executory  sale  of  land  by  en  agent,  and 
that  the  agenfs  power  under  the  writing 
would  be  strictly  construed,  and  It  was  recog- 
nized that  such  an  authority  could  be  created 
by  letter  not  under  seal.  In  a  still  l&ter 
case,  Kozel  v.  Dearlov^  144  III.  28,  82  N.  E. 
642,  86  Am.  St  Bep.  416,  it  was  ruled:  (1) 
"If  an  agent  having  written  authority  to  sell 
lands  of  his  principal,  sells  the  same  at  a 
less  price,  or  on  different  terms  than  he  is 
authorized,  he  must  have  a  new  and  further 
authority,  which  must  also  be  In  writing  un- 
der the  statute  of  frauda  A  verbal  consent 
of  the  principal  for  him  to  sell  on  other  terms 
Is  invalid  under  the  statute."  (2)  "The  own- 
er of  lots,  in  writing,  authorized  his  agent  to 
sell  the  same  at  certain  prices  and  upon  cer- 
tain terms.  The  agent  made  a  sale  at  a  less 
price  and  on  more  favorable  terms,  and  com- 
municated that  fact  to  the  principal,  who  as- 
sented to  the  sale,  and  verbally  directed  the 
agent  to  execute  the  contract,  which  he  did. 
Held,  that  as  the  agent's  authority  to  make 
such  a  contract  was  not  in  writing  the  same 
was  void  and  not  mforceable."  The  Illinois 
statute  quoted  above  substantially  contains 
with  approximate  precision  the  substance  of 
sections  8002  and  26^  (4)  of  our  Code,  and 
the  appllcatltm  made  1^  the  Supreme  Court 
of  that  state  la  in  accord  with  the  view  here- 
in expressed.  In  other  words,  they  note  the 
same  diange  by  statute  from  the  common 
law  which  we  have  observed. 

Finally,  from  all  that  has  been  said.  It  fol- 
lows that  the  verbal  statment  by  Prltchett 
to  counsel  for  Brandon  did  not  amount  to 
a  ratification  of  the  written  contract,  whldta 
Grter  had  executed  without  authority;  and 
there  being  neither  authority  to  Orler  nor 
ratification  of  bia  act,  Prltchett  was  not 
bound  to  execute  the  deed,  and  the  court  did 
not  err  in  directing  a  verdict  for  the  defend- 
ant A  majority  of  the  court  having  reached 
a  contrary  conclusion  and  finding  myself  tm- 
able  to  agree  with  the  doctrine  announced  by 
it,  I  am  constrained,  in  dlas^iting,  to  present 
the  principles  which,  in  my  Judgment,  should 
have  controlled  Its  decision. 
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BAGGBTT  t.  EDWAUDS  et  al. 
(Sapreme  Court  of  Georgia.   Aug.  13,  1906.) 

1.  PlEADINO — CONSTBUCTION— DeMTJBRKR. 

Where  pleadings  do  not  make  distinct  and 
positive  allegations,  bnt  are  ambiguons  or  couch- 
ed io  alternative  expressions,  on  demnrrer  they 
will  be  given  that  conatructlon  which  is  most 
unfavorable  to  the  pleader. 

[Ed.  Note.— For  cases  in  point,  see  vol.  88, 
CenL  Dig.  Pleading,  |§  66.  6f.] 

2.  powbbs— poweb  oouplkd  with  interest— 
Revocation. 

Where  the  title  to  land  is  conveyed  to 
secure  a  debt,  and  the  Instramait  is  not  merely 
ft  mortgage,  a  power  of  sale  for  failure  to  make 
payment  is  a  power  coupled  with  an  Interest, 
and  is  not  revoked  by  the  death  of  the  debtor. 
Roland  v.  Coleman,  76  Ga.  652;  Wlllingbam 
y.  Rushing,  31  8.  E.  130,  105  Ga.  72,  78; 
Orient  Ina.  Co.  v.  WUUamaon,  26  &  E.  660, 
98  Ga.  464,  468;  Brice  v.  Lane*  16  8.  B.  823, 
90  Ga,  294,  295. 

[Ed.  Note.— For  cases  in  point,  see  vol.  40, 
CenL  Dig.  Powers,  Sfi  27,  78.] 

3.  ADUINTSTBATOBB— EXBOOTIOH  OF  FOWKB  OT 

Saub— Twx. 

The  exeeatiott  of  the  power  to  sdl  Is  not 
a  snlt  ^inst  the  administrator  of  the  deceased 
debtor,  so  as  to  require  a  del»  of  12  months 
before  action  can  be  taken.  Roland  v.  Ode- 
man,  supra. 

4  Wbit  oy  BBBOft— QincanoRB  OonsnnuD— 

EXCEFTIONB. 

The  presiding  Judge  held  that  the  adver- 
tisement which  bad  been  made  under  the  power 
of  sale  contained  in  the  security  deed  was  noi 
legal,  and,  there  bslne  no  exceptim  to  this  rul- 
ing, no  decision  on  that  subject  Is  necessary. 

5.  EQorrr— Dismissal  of  Pbtttion. 

Where,  under  a  power  of  sale  contained  in 
a  deed  made  to  secure  a  debt,  a  creditor  was 
proceeding  to  advertise  the  property  for  sale 
on  a  certain  date,  but  the  advertisement  was 
not  good  because  not  made  a  sufficient  length 
of  time  before  the  date  of  sale,  and  where,  upon 
an  equitable  petition,  the  sale  was  temporarily 
restrained  until  after  the  date  set  for  the  sale, 
and  the  petition  was  without  equity  except 
for  the  purpose  of  preventing  the  sale  under 
the  insufficient  advertisement  at  the  time  fixed 
In  It.  which  had  passed,  there  was  no  error 
in  dismissing  the  petition  on  demnrrer  at  a 
later  date,  there  being  no  purpose  to  subserve 
by  retaining  the  case  in  court  after  it  had 
accomplished  all  it  could,  and  when  there  re- 
mained nothing  further  which  would  authorize 
a  court  of  equty  to  acL 

6.  Costs— AwABD. 

The  Judgment  rendered  does  not  award 
costs,  but,  inasmuch  as  the  presiding  judge 
held  that  there  was  sufficient  ground  for  the 
filing  of  the  petition  to  prevent  the  sale  under 
an  insufficient  advertisement  on  the  day  named 
in  it,  in  adjudging  which  party  shall  be  re- 
quired to  pay  the  costs  he  will  doubtless  take 
this  fact  Into  consideration.  In  affirming  the 
judgment,  the  qnestion  as  to  awarding  costs 
IB  left  open  for  future  determlnatlott  oy  the 
judge. 

(8yllabus  by  the  Court) 

Error  from  Superior  Goart,  Fnlton  Ooonty ; 
J.  T.  Pendleton,  Judge. 

Action  hy  W.  G.  Baggett,  admlnlatrator, 
against  J.  L.  Edwards  and  another.  Judg- 
ment for  defendanti^  and  plalntUC  brings  er- 
ror. Affirmed. 

Bag^ett,  as  the  administrator  of  Scogln, 
deceased,  filed  his  equiti^le  petition  against 
Edwards^  a  nonresident,  and  McDanlel,  his 


resident  attorney,  alleging  In  brief  as  fol- 
lows: Edwards  elolms  that  the  intestate 
is  Indebted  to  blm  in  the  sum  of  $8M  as 
principal,  and  Interest,  upon  a  promissory 
note  dated  Janoary  12^  1901,  and  due  January 
i2,  190^  and  also  In  the  sum  of  $6JS&  for 
certain  taxes;  tb^t  to  secure  the  paymmt 
of  these  sums  the  Intestate  In  bis  lifetime, 
on  January  12,  1901,  made  to  him  *^  mort- 
gage or  security  deed"  to  two  described  par- 
cels of  land ;  tiiat  there  Is  in  the  conveyance 
a  power  of  sale  authorizing  him,  hia  agent 
or  attorney,  If  the  debt  should  not  be  paid 
when  due,  to  sell  the  lands  at  public  oatccy 
to  the  highest  bidder  for  cash,  for  tlie  pur- 
pose of  paying  such  debt,  "after  flrst  aAva- 
tising  the  time  and  place  and  terms  of 
said  sale  In  some  papw  published  in  Pulton 
county,  once  a  week  for  four  weeks  previous 
to  the  time  appointed  for  said  sale ;"  and  that 
the  conveyance  contains  a  power  ot  attorney 
constituting  the  defendant  attorney  In  fact 
for  the  deceased  to  make  title  to  the  purchas- 
er of  the  lands  If  sold  under  the  power  of 
sala  The  Intestate  died  January  12,  1904, 
"and  said  defendant,  as  petitioner  Is  informed 
.and  believes,  does  not  claim  there  was  any- 
thing due  on  said  debt  at  the  time  ot  his 
death."  EMwardfl  threatens  and  Intends  to 
sell  the  lands  under  the  power  of  sale, 
claiming  that  the  amounts  above  stated  are 
past  due  and  unpaid,  and  has  through  his 
agent  and  attorney  advertised  In  the  "At- 
lanta Constitution"  to  sell  the  lands  on  the 
flrst  Tuesday  in  August,  1905.  This  advo^ 
tlsement  appeared  first  in  the  newspaper  on 
July  7,  1906,  and  the  time  fixed  tor  the  sale 
as  stated  therein  is  the  let  day  of  August, 
1906,  being  only  26  days  from  the  date  of 
the  flrst  insertion.  The  plaintiff  avers  that 
the  sale  will  be  Illegal,  and  will  cast  a  cloud 
upon  the  tltie ;  that  the  power  of  sale  In  said 
"mortgage  or  security  deed"  Is  revoked  by 
the  death  of  the  maker ;  that  the  appointment 
of  the  creditor  attorney  In  fact  to  execute 
a  deed  to  the  land  when  sold  was  revoked 
by  the  death  of  the  maker ;  that  as  adminis- 
trator has  12  months  from  the  date  of  his 
appointment  within  which  to  look  Into  the 
affairs  of  the  estate  and  pay  the  debts  due 
by  the  intestate,  during  which  time  he  Is 
exempt  from  suit  and  protected  from  any 
proceeding  to  sell  the  property  of  said  estate 
save  by  a  judgment  of  the  court;  that  if 
the  lands  are  sold  they  will  bring  but  little; 
that  he  is  Informed  and  believes  that  they 
are  worth  $1,500.  He  avers,  on  Information 
and  belief,  "that  the  amount  claimed  to  be 
due  by  said  defendants  upon  said  debt  Is 
more  than  Is  really  due  and  owing  by  said 
estate."  The  prayers  are  that  defendants  be 
enjoined  from  selling  the  lands  on  the  flrst 
Tuesday  in  August,  1905,  or  at  any  other 
time  under  the  [>ower  of  sale;  that  the  de- 
fendants be  enjoined  from  Interfering  with 
the  plalntlfTs  right  to  administer  the  inter- 
est, equity,  and  property  right  of  the  in- 
testate; that  Edwards  be  required  to  come 
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Into  court  and  prove  wbat  amoimt,  if  uij, 
iB  due  by  the  estate  of  ttie  intestate  npon 
■aid  debt ;  for  general  relief  and  for  process, 
Br  imendment  it  was  allied  tbat  petitioner 
u  administrator  bas  been  in  possession  of 
ths  lands  since  August  10,  1905,  and  bas  re- 
eelTsd  tb»  rents  therefrom  for  tbe  estate; 
tbat  tbe  lands  are  a  part  of  tbe  assets  of 
the  estate ;  tbat  there  are  debts  due  by  note 
and  open  account  by  the  estflte,  and  tbere 
Is  not  snfflelent  personal  property  to  pay 
them ;  and  tbat  It  Is  necessary  to  administer 
tbe  lands  for  that  purpose.  A  temporary  re- 
straining order  was  granted  on  July  81,  1905. 
A  demurrer  was  filed  which  came  on  to  be 
heard  November  20th  thereafter.  The  presid- 
ing Judge  sustained  the  demurrer  and  dismiss- 
ed tbe  petition.  In  his  ord^  he  stated  that 
the  advertisement  as  set  out  In  the  petition 
vas  Illegal,  but  that,  tbe  date  on  which  the 
aile  was  to  have  been  made  having  passed, 
no  b«iefit  could  result  from  retaining  the 
petition.   The  plalntUF  excited. 

Lavender  B,  Ray  and  J.  8.  James,  for  plain- 
tiff In  error.  Dorsey,  Brewster,  Howell  ft 
UcDanlel,  for  defendants  in  orw. 

LUUPKIN.  J.  (after  stating  the  facts). 
Hie  plaintiff  songbt  to  prevent  a  sale  under 
1  power  contained  In  an  Instmment  made 
Itr  bis  intestate  for  tbe  purpose  of  secnring 
t  debt  He  did  not  set  out  In  the  petltlim 
tile  Inatmment  Itsdf  or  Ibe  powa.  He  mere- 
ly alleged  tbat  tbe  defendant  Bdwards  claim- 
ed that  Scogin,  plalntifrB  Intestate,  made  to 
Um  "a  mortgage  security  deed"  to  the 
lands  iDTOlved;  and  tiiat  in  tbe  conv^ance 
a  powCT  of  sale  was  claimed  to  be  Included. 
He  refrained  from  informli^  tbe  court  ex- 
actly what  tbe  Instmment  was,  and  reCerred 
to  It  In  the  alternative  as  a  mortage  or  deed. 
Tbere  is  a  difference  between  tbe  two  in  re- 
spect to  a  power  of  sala  In  a  deed  to  secure 
a  debt^  vhldi  passes  title,  the  power  is  coup- 
led with  an  Interest  and  Is  not  revoked  by  the 
death  of  tbe  maker.  Boland  v.  Coleman,  76 
Ga.  eS2.  In  a  moe  mortgage  it  Is  otherwise. 
WUklns  McGebOe^  86  Qa.  761,  IS  8.  B.  84. 
The  allegation,  being  In  tbis  ambiguous  or 
altematlTe  fwm,  must  be  tefcen  most  strong- 
ly against  the  pleader;  and  this  being  done, 
the  Instrument  In  question  may  be  considered 
as  a  deed  conveying  title,  and  the  power  as 
coupled  with  an  interest  Tbe  case  above 
dted  is  also  controlling  on  another  point 
raised,  namely,  that  a  proceeding  to  sell  un- 
der a  power  contained  In  a  deed  made  to  se- 
cure a  debt  Is  not  a  suit  or  In  the  nature  of 
a  suit  and  the  creditor  Is  not  compelled  to 
wait  until  12  montbs  after  the  administrator 
baa  qualified,  in  order  to  sell  under  the  pow- 
er. In  Greenfield  v.  Stout,  122  Ga.  30S,  50 
8.  B.  HI,  It  was  said :  "Where  the  grantor 
in  a  security  deed  dies  after  tbe  execution 
•f  the  deed.  In  exercising  the  power  of  sale 
tbe  pnHiwrty  dionld  be  sold  as  tbat  of  his  ee- 
tatsi"  This  disposes  of  the  contention  that 


after  bis  death  It  could  not  be  sold  as  bis 

property. 

There  was  no  equity  whatever  In  tbe  peti- 
tion except  as  to  one  point  The  sale  vras 
advertised  to  take  place  on  a  specified  date. 
The  trial  court  ruled  that  the  advertisement 
was  not  such  as  to  authorize  a  sale  at  that 
time  under  the  terms  of  the  instrument 
But  as  tbe  sale  was  restrained  and  tbe  time 
BO  advertised  had  passed,  be  considered  that 
it  would  be  a  vain  thli^  to  retain  the  petition 
merely  to  declare  that  it  would  have  been  il- 
legal If  a  sale  had  taken  place.  He  there- 
fore dismissed  the  petition  on  demurrer. 
This  ruling  was  right  But  Inasmuch  as  the 
court  held  that  there  was  an  error  In  the  ad- 
vertisement, and  there  was  a  proper  ground 
for  filing  the  petition  to  enjoin  the  sale  at 
tbe  time  It  was  advertised  to  take  place,  the 
presiding  Judge  will  doubtless  award  costs 
In  view  of  this  situation.  He  did  not  Include 
in  bis  judgment  any  statement  as  to  costs,  and 
therefore  there  Is  no  ruling  on  that  point  for 
us  to  review. 

Judgment  affirmed.  All  the  Junttces  con- 
cur, except  FISH,  C.  3^  absent 


AiaMGHT-PRIOR  CO.  v.  PACIFIC  SECTi- 
INGCO. 

(Supreme  Court  of  Georgia.    Aug.  17,  1900.) 

1.  Pbocbss— Retubh  — NEOESsrrT— JuaisDic- 
noN. 

"In  order  (or  the  court  to  obtain  jurisdic- 
tion of  tbe  defendantr  be  must  not  only  have 
been  served  in  tbe  manner  pointed  out  by  law. 
but  there  must  be  a  legal  return  of  such  aervlce." 

[EM.  Note.— For  casea  in  point,  see  vol.  40, 
Cent.  Dig.  Process.  155-163.] 

2.  JiTOaiCEITT— PbOCESS  to  8D8TAIN— Moos  Of 

AcQuiBino  JcBTBDionoK— Levy   or  At- 

TACHICEOT. 

In  cases  of  attachment,  where  no  personal 
Judgment  is  sought,  the  levy  takes  the  place  of 
service. 

[Ed.  Note.— For  cases  in  pohit,  see  vol.  SO, 
Cent  Dig.  Judgment,  i  33.] 

3.  Saub — Ehtbt  of  I^vt— Dbsobiftioit  or 

PaOPKKTT— SUFPtCIENCT. 

When  an  attachment  Is  Issued  against  two 
defendants  and  is  levied  upon  property,  and  the 
entry  of  levy  simply  described  the  property  as 
the  property  of  the  defendant,  such  an  entry  is 
insufficient  as  a  basis  for  a  judgment  on  the 
attachment  against  either  of  the  defendants. 

[Ed.  Note.— For  cases  In  point  see  voL  80, 
Cent.  D^.  Judgment  S  3S.] 

4.  SAifE — Garnishment. 

When  an  attachment  has  been  issned  against 
a  nonresident  and  executed  by  service  of  sum- 
mons of  garnishment  the  court  Is  withont  juris- 
diction to  render  a  judgment  on  tbe  attachment, 
until  it  appears  from  the  answer  of  tlie  gar- 
nishee that  the  property  or  effects  of  or  a  debt 
due  the  defendant  within  tbe  Jurisdiction,  have 
been  seized  under  the  garnishment 
6.  Sahd— Attachuht— AiiENDHSNT  or  Bn- 
TBT  OF  Levy. 

The  entry  of  a  levy  of  an  attachment  upon 
personal  propertv  is  amendable,  hut  the  amend- 
ment will  not  relate  hack  to  make  valid  a  judg- 
ment  rendered  on  the  attachment,  entered  at  a 
time  when  no  legal  levy  appeared  to  have  been 
made. 
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6.  AiTAcmiznT— SIODX  or  Obtaikuio  Jms- 

DICTIOK. 

In  attachment  cases  the  jurisdiction  of  the 
oonrt  depends  upon  the  proceedings  prior  to  the 
return  term.  If  no  proiierty  of  the  defendant  has 
been  seixed  nor  a  levy  made  or  summona  of 
garnishment  issued  prior  to  that  time,  all  subse- 
quent proceedings  are  invalid. 

7.  jQDGUENT~Monon  TO  Set  Aside— Aubnd- 

UBNT. 

A  motion  to  set  aside  a  judgment  is  amend- 
able by  the  addition  of  grounds  other  than  those 
talien  in  the  original  motion. 
(Syllabua  hy  the.C0Drt) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  hj  the  Albrigbt-Prtor  Company 
against  the  Pacific  Selling  Company.  Judg- 
ment for  defendant;  and  plaintiff  brings  er> 
ror.  Affirmed. 

On  October  28,  1804,  Albrigbt-Prior  Com- 
pai^  Bned  out  an  attachment  against  the 
Pacific  Selling  Company,  a  nonresident  cor- 
poratlon,  and  Tbos.  Roberta  ft  Co.,  a  nonreel- 
deit  partnership,  claiming  an  Indebtedness 
of  $1,000.  Tills  attachment  wu  levied  by 
serving  sonmums  of  garnishment  upon  three 
railroad  companies,  and  "also  by  levying  on 
the  following  prop^ty  as  the  proper^  of 
the  defendant:  60  cases  of  canned  salmon, 
ctmtalned  In  southern  car  No.  24,426,"  etc. 
The  attachment  was  returnable  to  the  Janu- 
ary term  of  ftto  dty  court  of  Atlanta,  which 
begins  the  first  Monday  in  Janiury.  At  that 
time  none  of  the  railroad  companies  answer- 
ed the  summons  of  gamlshmoit  On  Janu- 
ary 26,  1906,  the  attachmoit  was  further 
levied  by  serving  summons  of  garnishment 
upon  the  Atlanta  National  Bank.  On  Feth 
mary  24,  1905,  tibe  plaintiff  filed  its  declara- 
tion in  attu:hment  At  the  March  torm, 
which  was  tlie  trial  term,  the  Atlanta  Nation- 
al Bank  answered,  admitting  possession  of 
$1,688.60  bel(»^g  to  the  Pacific  Selling  Com- 
pany; and  as  the  latter  company  failed  to 
answer  the  suit,  a  Judgment  was  rendered 
against  It  on  April  14.  1906.  On  May  29, 
1905,  the  Pacific  Selling  Company  filed  a  mo- 
tion to  vacate  the  Judgment  agdinst  It  upon 
the  ground  that  no  Jurisdiction  had  been 
obtained  against  the  movant  by  levy  upon 
any  of  its  property.  It  was  alleged  in  the 
motion,  that  the  salmon  levied  upon  was  not 
the  proi>erty  of  movant,  but  was  the  property 
of  Roberts  &  Co;  that  no  property  of  movant 
was  seized  by  the  garnishment  upon  the  rail- 
road companies;  and  that  on  the  first  Mon- 
day in  January,  1905,  the  date  on  which  the 
attachment  was  returnable,  no  property  of 
movant  had  been  seized.  It  was  also  allied 
that  while  the  attachment  was  sued  out  for 
$1,000,  the  petition  showed  an  Indebtedness 
of  only  $900,  and  the  Judgment  should  be  va- 
cated upon  this  ground.  It  was  further  al- 
leged, by  amendment,  that  the  entry  of  the 
constable,  wherein  it  appeared  ttiat  he  levied 
upon  the  canned  salmon  "as  the  property  of 
the  defendant,"  was  void  for  uncertainty, 
there  being  two  defendants.  To  the  motion 
and  amendment  the  plaintiff  filed  general 


and  special  demurrers,  which  woe  overruled. 
An  answer  was  also  filed,  denying  tiie  mate- 
rial auctions  of  tlie  motion.  Tim  levy- 
ing officer,  who  bad  hem  made  a  party,  offer* 
ed  to  amend  his  entry  so  that  It  would  appear 
that  the  canned  salmon  bad  been  levied  as 
the  property  of  the  Pacific  Stiling  GfMnpany. 
This  amouhnent  was  disallowed.  After  a 
hearing,  the  Judgment  was  vacated  as  pray- 
ed. Albright-Prior  Company  enj^pted  each 
of  the  mlings  stated. 

Moore  ft  Pomeroy,  for  plaintiff  in  error. 
J.  W.  Moore,  and  Geo.  Cordon,  for  defend* 
ant  in  error. 

COBB,  P.  J.  (after  stating  tlw  toregoiiv 
fticts).  1>  To  authorise  a  Judgment  against 
a  person  who  has  not  appeared  and  answered 
or  otherwtoe  submitted  himself  to  the  Jnri»- 
dlctton  of  the  court,  thwe  must  be  not  only  a 
aervice  upon  such  pers(m,  but  also  a  legal 
return  of  such  service.  TTntll  swloe  has 
been  made,  and' a  1^1  return  altered,  the 
court  la  without  Jurisdiction  to  enter  a 
Judgment  against  a  defendant  who  has  not 
appeared.  Wood  v.  Callaway,  119  Ga.  803, 
47  8.  B.  178,  and  cases  dted. 

2.  In  attachment  cases  the  levy  takes  the 
place  ot  service.  When  no  steps  have  been 
taken  in  an  attadimoit  case  to  acquire  Juris- 
diction of  tlie  defendant's  person,  and  he 
has  not  appeared  and  answered,  or  oUier- 
wlse  submitted  himself  to  the  Jurisdiction 
of  the  cour^  the  court  is  without  Jurisdic- 
tion to  len^  a  Judgmoit  until  there  has 
heea  a  lawful  seizure  of  prc^rty  owned 
by  him  within  the  Jurisdiction  of  the  conrt. 
and  thai  only  atter  a  lawful  return  of  such 
seizure  has  beoi  duly  entered.  Tuells  v. 
Torras.  118  6a.  681,  38  8.  E.  465,  (4). 

8.  It  la  essential  to  the  validity  of  the 
levy  of  an  attachment  issued  against  a  non- 
resident that  the  entry  of  levy  should  show 
that  the  property  was  levied  on  as  tl^  prop- 
erty of  the  defendant  In  attadimeot ;  and 
this  Is  80  whether  the  property  be  realty 
or  personalty.  Drake  on  Attachments  (Tth 
Ed.)  I  449.  In  the  absence  of  such  a  re- 
turn the  court  has  no  jurisdiction  to  render 
a  Judgment  in  the  case.  Tuells  v.  Torras. 
supra.  When  an  execution  against  several 
defendants  is  levied,  it  is  essoitilal  to  the 
validity  of  the  levy  that  tbe  entry  should  dis- 
close to  which  of  the  defendants  tbe  property 
seized  belonged.  A  mere  general  levy  upon 
the  property  without  describing  it  as  the 
property  of  tbe  defendant  Is  invalid,  and  a 
sale  tberenndw  will  not  divest  the  title  of 
the  real  owner  of  the  land.  Cooper  v. 
Yeanvood,  119  Ga.  44,  46  S.  B.  716.  It  neces- 
sarily follows  from  what  waa  laid  down  in 
the  decision  cited,  that  when  an  attactmi^t 
against  two  defendants  is  levied,  and  tbe 
entry  of  levy  simply  shows  tliat  certain  prop- 
erty was  seized  as  the  "property  of  the  de- 
fendant," not  disclosing  which  defendant  was 
referred  tc^  tbe  levy  tells  to  disclose  a  valid 
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nlsnre  of  the  property  of  eltber  defendant, 
and  la  Inrafltcient  aa  tha  basis  of  a  Judc- 
ment  on  tbe  attacbment  There  being,  at 
tbe  time  tbat  the  Judgment  on  the  attachment 
la  tbe  present  case  was  rendered,  no  entry 
of  lery  other  than  the  one  above  described,  the 
jDdgment  was  void.  It  not  appearing  from  the 
eatry  of  levy  that  any  property  of  tbe  de- 
fmdant  against  whom  the  judgment  on  the 
attachment  was  rendered  bad  been  seized, 
and  the  conrt  waa  therefore  without  Jurladlo 
tiou. 

4.  It  la  said  that  the  judgment  Is  author- 
ized, because  there  waa  an  entry  of  serrlce 
of  gamlahment  upon  three  railroad  com- 
panies, and  the  garnishees  bad  not  answered, 
and  that  the  Judgment  was  valid,  and  would 
be  operative  upon  any  property  that  would 
thereafter  be  disclosed  by  tbe  answer  of  such 
garnlsheea.  Tbe  gamlsbees  not  baring  an- 
sn-ered.  It  was  Impossible  at  tbe  time  the 
Judgment  was  rendered  to  determine  whether 
any  property  of  eltber  of  tbe  defendants 
bad  been  seized,  and  until  this  fact  appears 
the  conrt  Is  without  Jurisdiction  to  lendw 
tbe  Ju^mrat  Henry  t.  Lennox-Haldeman 
Co.,  110  Oa.  9,  42  8.  B.  383. 

9.  The  levy  having  been  made  upon  p«w)n- 
al  property  and  the  ratry  therefore  being 
mere  evld»ice  of  seizure  and  not  the  seizure 
itself,  it  Is  amendable.  The  Jurisdiction  of 
the  conrt  d^)endlng  upon  trath  the  seizure 
and  the  entry,  the  amendment  would  not  re- 
late back  so  as  to  render  tbe  Judgment  valid. 
The  case  of  Jones  v.  Bibb  Brl<k  Co.,  120  Oa. 
S21.  48  S.  EL  25.  was  not  an  attachment  case, 
and  In  addltlwi  to  this  tbe  motion  to  set 
aside  tbe  Jndgmoit  showed  affirmatively  that 
tbe  garnishee  bad  been  properly  served. 

6.  Bat  it  Is  said  that  tbe  summons  of 
garnishment  Issued  against  the  bank  resulted 
In  an  answer  disclosing  aasets  In  the  bands 
of  the  bank  belonging  to  tbe  defendant 
against  whom  tbe  Judgment  In  attacbment 
vas  rendered,  and  therefore  tbe  court  bad 
Jurisdiction  to  r^der  tbe  jndgment  Tbe 
Code  declares  that  when  affidavit  and  bond 
to  obtain  gamUtament  have  been  given,  sum- 
mons of  gamlsbmmt  may  Issue  from  time  to 
time  before  trial,  without  giving  any  addi- 
tional bond.  Civil  Code,  1896,  {  4700.  In 
Alston  T.  Dunning;  3S  Oa.  220,  it  waa  held 
that  summons  of  gamtsbment  founded  on  an 
attaclunent  may  Issue  after  the  return  term 
of  tbe  attachment  without  additional  af- 
fidavit and  bond.  In  that  case  tbe  attacb- 
meot  waa  levied,  upon  certain  personal  prop- 
erty of  tbe  defendant,  and  was  also  executed 
by  service  of  summons  of  garnishment,  all 
of  thia  being  done  before  the  return  term. 
Tbe  garnishments  were  subsequently  dls- 
tulssed,  and  after  tbe  return  term  new  sum- 
mons Issued  directed  to  tbe  same  gamlsbees. 
The  Jurisdiction  of  tbe  court  depends  npon 
tbe  proceedings  had  prior  to  the  return  term. 
Waples  on  Attachment  (2d  Ed.),  $  295; 
DralEe  on  Attachments  (7th  Ed.).  S  4S1  (S); 
1  WuIb  on  Attadunant,  I  128;  2  Wade  on 


Attachment;  |  880.  Nance  v.  Barber,  28 
8.  W.  (Tex.  Civ.  App.)  161.  If  there  was  no 
seizure  of  tbe  proper^  of  the  defendant  be- 
fore the  return  term,  tbe  court  Js  without 
Jurisdiction  In  tbe  matter,  and  all  subsequent 
proceedings  are  Invalid.  Hence,  when  the 
court  bad  failed  to  acquire  Jurisdiction  at 
tbe  return  term,  summons  of  garnishment  Is- 
sued after  that  time  would  be  invalid.  It 
would  be  otherwise,  however,  if  the  court  bad 
acquired  Jurisdiction.  In  tbe  case  above 
cited,  in  85  Oa.,  tbe  validity  of  tbe  attacb- 
ment was  not  brought  Into  question,  and 
therefore  the  decision  cannot  be  treated  as 
authority  for  tbe  proposition  that  a  seizure 
of  personal  property  before  tbe  return  term 
which  Is  claimed  by  a  third  person  and  the 
claim  subsequently  sustained,  would  give  tbe 
court  Jurisdiction  to  render  a  Judgment  on 
the  attacbment  If  tiiere  has  been  a  levy 
upon  tangible  personal  property  under  the 
attachment  and  before  the  return  term,  tbe 
court  would  have  Jurisdiction  to  render  a 
Jndgment  on  tbe  attacbment,  provided  tbe 
legal  return  of  such  levy  was  made  before 
tbe  return  term,  or  thereafter  entered  nunc 
pro  tunc  before  the  Judgment  If  tbe  attach- 
ment has  been  executed  by  serving  summons 
of  gamlahment  It  is,  of  course,  not  eaoen- 
tlal  to  jurisdiction  that  tbe  fact  that  effects 
of  tbe  defendant  have  been  seized  under  the 
gamishment  should  appear  before  tbe  return  ' 
term.  But  tbe  Jurisdiction  of  the  court  Is , 
In  abeyance  until  tbe  fact  that  there  are  ef- 
fects in  tbe  bands  of  the  garnishee  appears 
by  answer,  or  by  Judgment  on  a  traverse  to 
the  answer.  If  the  court  acquires  jurisdic- 
tion before  tbe  retiu*n  term  ns  a  result  of  a 
seizure  under  levy  of  tangible  personal  prop- 
erty, Judgment  may  be  so  entered  that  It  will 
operate  upon  funds  thereafter  brought  In 
under  answers  of  garnishees.  Steers  v.  Mor- 
gan, 00  Oa.  552.  Tbe  seizure  of  tbe  per- 
sonalty would  give  the  court  Jurisdiction  to 
render  an  absolute  Judgment  as  to  tbe  prop- 
erty so  seized,  and  a  provisional  Judgment  as 
to  that  which  might  thereafter  be  brought  In 
under  proceedings  against  tbe  garnishees. 
However,  if  tbe  attachment  Is  executed  by 
service  of  summons  of  gamishment  only, 
then  no  Judgment  can  be  rendered  until  it 
Is  made  to  appear  to  tbe  court  that  tbe  effects 
of  tbe  defendant  have  been  seized  under 
garnishment  proceedings.  In  tbe  present 
case  tbe  conrt  did  not  acquire  jurisdiction 
as  to  tbe  property  levied  on,  for  the  reason 
that  there  had  been  no  legal  entry  of  tbe 
levy  prior  to  the  Judgment.  At  the  time  tbe 
Judgment  was  rendered  it  did  not  appear 
from  the  answer  of  the  garnishees  who  had 
been  summoned  to  answer  at  the  return  term 
that  any  of  the  effects  of  the  defendant  were 
In  their  hands.  The  validity  of  the  gamish- 
ment sued  out  after  tbe  return  term  depend- 
ing U[>on  tbe  juriadietlon  of  the  court  having 
been  acquired  before  the  return  term,  the 
court  was  without  authority  to  enter  judg- 
ment on  tbe  answer  of  sudi  garnishee,  until 

Digitized  by  Google 


254 


66  SOUTHBASTERN  REPOBTSIL 


(6b. 


it  aroeared  tnm  fbe  answer  of  tbe  otber 
gRTnlBhees  wbether  nacb  jnrlsdlctton  bad  been 
acquired. 

7.  An  amendment  was  offered  to  tbe  mo- 
tion to  set  aside  the  judgment,  In  whldi  otber 
grounds  were  added  to  the  motion.  Objec- 
tion was  made  to  ttiis  amendment,  on  the 
ground  that  It  added  a  new  cause  of  action. 
We  do  not  think  tbe  law  prohibiting  the  addi- 
tion of  new  causes  of  action  by  amendment 
bas  application  to  a  proceeding  of  this  char- 
acter, and  the  court  did  not  err  In  allowliv 
the  amendment 

Jt^gment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent 


B0T7THERN  EXPRESS  OO.  T.  B.  R.  BLBO 
TRIO  00. 

(Supreme  Oourt  of  Geoi^la.  Aug.  18,  1906.) 

1.  Cabbiebs— Oabbuge  09  Goods— Failukb 
TO  Dehvbb— Action— Vbhub—Appbaeanob 

— Effect. 

Under  the  general  law  embodied  in  Civ. 
Code  1805,  S  2004,  everj  express  company  doing 
bnsiness  in  this  state  is  subject  to  suit  for  a 
failure  to  perform  its  public  duties  as  a  commou 
carrier,  either  in  the  county  where  goods  are 
received  for  shipment  or  in  the  coimty  where 
delivery  of  the  goods  are  directed  to  be  made. 
This  is  true,  notwithstanding  proTieion  be  made 
In  a  special  charter  grantea  to  a  particular 
company  tliat  it  shall  oe  liable  to  suit  in  any 
county  wherein  it  may  tortiously  injure  the  per- 
son or  property  of  another  or  where  any  con- 
tract to  which  it  is  a  party  ma^  be  made  or  Is 
Co  be  performed ;  and,  were  this  otherwise.  It 
would  be  too  late,  after  verdict,  to  goestion  tbe 
jurisdiction  of  a  court  which  was  competent 
to  deal  with  the  subject-matter  of  a  suit  againsit 
a  company  which  voluntarily  appeared  and  made 
defense. 

[Bid.  Note.— For  cases  in  point,  see  voL  IS, 
Cent.  Dig.  Courta,  i  WS.] 

2.  MUNICIPAI.  COBPOSATIONS— AOTHOBITT  OF 

Officebs. 

The  superintendent  of  a  municipal  electric 
lighting  plant  has,  in  the  absence  of  authority 
to  dealwith  the  public  in  behalf  of  the  munic- 
ipality, no  impliea  power  to  accept  for  It  a  ship- 
ment ai  electric  apparatus  not  consigned  to  him 
or  the  municipality. 

8.  EviDEBOE  —  pEEsmcraions  —  Etidenoe 
Withheld. 

It  is  not  incumbent  on  a  plaintitF,  after 
the  defendant  has  failed  to  make  out  a  prima 
facie  defense,  to  offer  any  counter  evidence  to 
that  upon  which  he  relies;  and  therefore  tlie  rule 
that  an  unfavorable  inference  may  be  drawn 
against  a  party  who  fails  to  produce  available 
proof  has  no  application. 

(Syllabus  by  the  Court) 

Error  from  0It7  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  B.  R.  Electric  Company 
against  the  Southern  Express  Company.  De- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  It  brings  error.  Affirmed. 

Accordlog  to  tbe  allegations  of  the  peti- 
tion filed  In  this  case,  the  B.  R.  Electric  Com- 
pany, on  November  25,  1903,  delivered  to 
the  Southern  Express  Company  a  certain 
sbipment  of  the  value  of  $214,  addressed  to 
tbe  Elberton  City  Electric  Light  Company,  I 


Blberton,  6a.;  but  tbo  express  company  did 
not  make  delivery  of  tbe  sbipment  to  the 
consignee,  and  upon  subsequent  demand  of 
plaintiff,  made  In  Atlanta,  Ga.,  failed  and 
refused  to  return  the  property  to  the  plalntllt 
or  to  paj  the  value  of  the  same,  The  de- 
fendant filed  an  answer  In  which  It  made 
general  denial  of  the  allegations  upon  wbicb 
tbe  plaintiff  relied  for  a  recovwy.  At  the 
trial  a  salesman  of  the  plaintiff  company  tes- 
tified that  tbe  shipment  consisted  of  several 
"transformers"  and  some  otber  ^ectrical  ap- 
paratus, which  he  bad  sold  to  a  man  whu  ac- 
cording to  bis  recollection,  gave  his  name  as 
Pearson,  and  represented  himself  as  tidng 
connected  with  the  Elberton  Glty  Electrk> 
C^ompany.  This  man,  the  witness  stated, 
mentioned  that  a  camlTnl  was  to  talce  plvxe 
in  Elberton— said  tbe  electric  light  plant  at 
that  place  was  being  orertiauled,  and  the 
gooda  ordered  were  to  be  used  In  fumlshlng 
light  for  the  camlTaL  The  fact  was  develop- 
ed by  another  witness  that  tbe  only  electric 
I^btlng  plant  in  Blberton  was  owned  by  Ihe 
dty  and  was  under  the  supervision  of  O.  W. 
Hubbard,  tbe  city's  electrician,  and  bis  as- 
sistant, J.  P.  Cleveland,  neither  of  whom  au- 
thorized any  one  to  purchase  tbe  apparatus. 
There  was.  In  point  of  fact,  no  corporation 
or  assodatlon  known  as  tbe  Elberton  City 
Electric  Light  Company,  and  the  city  did 
not  conduct  Its  lighting  plant  under  that 
name.  Tbe  Robinson  Carnival  Company,  of 
which  Pierce  was  the  representative,  was 
engaged  by  the  Daughters  of  Ihe  Craifederacy 
to  give  a  carnival  In  that  city,  and  the  ap- 
paratna  ordered  from  tbe  plaintiff  was  used 
In  furnishing  light  for  that  occasion;  but 
this  was  not  done  under  tbe  direction  or 
with  tbe  sanction  of  the  municipal  author- 
ities, who  had  merely  agreed  with  the  pro- 
moters of  the  enterprise  to  furnish  the  power 
for  the  lights,  and  were  under  no  obligation 
to  secure  any  additional  apparatus  which 
might  be  needed.  The  shipment  arrived  in 
Elberton  during  the  night  of  November  25tb. 
The  local  agent  at  that  point  testified  that 
on  the  following  morning  he  inquired  of  Hub- 
bard, the  city  electrician,  where  he  wished 
the  apparatus  to  be  placed;  that  be  replied 
he  liad  otber  business  to  look  after,  but  that 
Mr.  Cleveland  would  be  on  hand  to  show  tbe 
agent  where  to  put  it;  that  the  apparatus 
was  banled  on  an  express  wagon  to  the  public 
square,  where  Cleveland  was  found,  who 
pointed  out  tbe  place  where  he  wished  the 
apparatus  delivered,  and  who  assisted  In 
unloading  it;  that  the  express  charges  bad 
previously  been  paid  by  the  treasurer  of 
the  carulval  company,  who,  on  being  asked 
whore  he  wished  the  shipment  delivered, 
had  replied  that  Mr.  Hubbard  would  show 
where  It  was  wanted;  that  nothing  was  said 
about  the  ownership  of  the  apparatus,  and 
It  was  left  with  Cleveland  upon  the  public 
square,  neltiier  he  nor  any  one  else  receipt- 
ing for  the  shipment.  The  city  electrician, 
on  tiie  otber  band,  denied  that  be  had  told 
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tbe  local  express  agent  tbat  Clereland  wonid 
poiDt  ont  the  place  where  the  apparatus  waa 
needed,  and  further  testified  tiiat  be,  upon  be- 
ing Informed  by  the  agent  that  the  trans- 
formers had  arrlTcd,  told  him  they  had  not 
been  ordered  by  the  city  and  he  was  not 
expecting  any  such  shipment  The  apparatus 
was  used  by  the  carnival  company  for  several 
nlgbts,  and  was  shipped  away  by  that  com- 
pany when  it  took  Its  departure  from  the 
city,  Some  time  afterwards,  but  before  suit, 
demand  for  a  return  of  the  shipment  was 
m^e  by  a  repreeentatlTe  of  the  plaintiff 
upon  the  superintendent  of  the  express  omi- 
pany  at  his  office  in  the  dty  of  Atlanta.  In 
snbrnlttlng  the  case  to  the  Jory,  the  trial 
judge  left  them  to  determine  tbe  question 
wbether  or  not  It  waa  within  the  scope  of  tbe 
authority  of  Hubbard,  as  superintendent  of 
the  electric  power  plant,  to  receive  the  ship- 
ment, and  Instructed  them  that  BhouM  they 
conclude  as  matter  of  fact  that  he  had  such 
antbority,  and  that  delivery  was  made  to 
bim  or  some  one  else  for  him,  upon  bis  order, 
the  delivery  of  tbe  shipment  so  made  would 
dlacbai^  the  defendant  company  from  li- 
ability, but  that  this  would  be  otherwise  if 
he  bad  no  authority  to  receive  the  shipment, 
or  it  was  not  In  fact  delivered  to  him  or  upon 
his  order.  The  only  direct  evidence  touching 
the  extent  of  his  authority  with  respect  to 
this  particular  shipment  was  bis  own  testi- 
mony, during  the  course  of  which  he  stated 
most  positively  that  he  had  no  power  or  au- 
thority from  the  city  of  Elbertou  to  direct 
the  agent  of  the  Souttiem  Express  Company 
to  deliver  any  part  of  the  shipment  to  any 
one,  and  had  no  right  to  give  any  one  else 
authority  to  receive  the  shipment  What 
n-ere  his  precise  duties,  or  what  powers  he 
exercised  as  city  electrician  and  super- 
intendent of  the  municipal  lighting  plant, 
does  not  appear.  The  jury  returned  a  ver- 
dict In  favor  of  the  plaintiff,  and  the  case 
comes  to  this  court  upon  exceptions  taken 
to  the  overruling  of  a  motion  for  a  new  trial 
made  by  the  defendant 

De  BIgnon  &  Alston,  for  plaintiff  In  error. 
Walter  T.  Colquitt,  for  defendant  In  error. 

EVANS,  J.  (after  stating  the  facts).  1. 
Tbe  plalntlfTs  i>etltion  was  framed  under  a 
general  law  which  provides  that  "tbe  court 
Pitting  In  tbe  county  where  goods  are  re- 
ceived for  shipment  or  where  goods  are  to 
be  delivered,  shall  have  Jurisdiction  over  all 
express  companies,  which  now  do  or  may 
hereafter  do  business  In  this  state,  and  the 
Judgment  shall  bind  all  the  property  of  said 
companies."  Civ.  Code  1895,  i  2004.  This  gen- 
eral law  was  of  force  when,  In  1886,  tbe  South- 
ern Elxpress  Company  was  granted  a  charter 
which  provided  tbat  suits  against  it  might 
be  commenced  and  served  In  the  same  manner 
as  suits  against  railroad  companies  could 
then  be  Instltnted.  Acts  1886,  p.  200.  After 
tbe  defendant  company  bad  taken  its  chances 
for  a  faTorable  Terdfct  It  for  the  first  time 


sought,  by  Its  motion  for  a  new  trial,  to 
raise  the  point  tbat  it  could  not  be  sued  In 
Pulton  county  for  a  conversion  which  took 
place  In  Elbert  county.  By  accepting  Its 
special  charter  the  expren  company  sub- 
jected Itself  to  suit  in  common  with  rail- 
road companies.  In  any  county  wherein  It 
might  tortlously  Injure  the  person  or  prop- 
erty of  another,  or  where  any  contract  to 
which  It  was  a  party  waa  made  or  was  to  be 
performed.  Code  18S2,  fi  3406.  But  the  com- 
pany was  not  relieved  of  Its  liability,  under 
tbe  existing  general  law,  to  be  sued  for  a 
failure  to  perform  Its  public  duties  as  a 
public  carrier,  either  In  the  county  where 
goods  might  be  received  by  it  for  shipment 
or  In  the  county  where  the  goods  were  to  be 
delivered  to  the  consignee.  Furthermore,  the 
defendant  should  have  raised  the  question  as 
to  jurisdiction  before  verdict  os  It  had  full 
opportunity  to  do  by  a  motion  to  dismiss 
the  action  after  it  appeared  from  the  evidence 
that  tbe  plaintiff  relied  for  a  recovery  upon 
a  converalon  occurring  In  the  county  where 
delivery  of  -the  shipment  was  to  have  bceii 
made.  Mitchell  v.  Andrews,  »4  Ga.  612,  20 
a  E.  180;  East  Tenn.  Ry.  Co.  v.  Suddeth, 
86  Ga.  388.  12  S.  E.  682;  McGahee  v.  Lumber 
Co.,  112  Ga.  513,  37  S.  E.  70S;  Campbell 
V.  Mercer,  106  Ga.  106.  33  S.  B.  871.  The 
court  certainly  bad  Jurisdiction  of  tbe  sub- 
ject-matter of  the  suit  and  It  was  competent 
for  tbe  express  company  to  waive  Jurisdiction 
of  the  person,  as  it  effectually  did.  Tbe  pro- 
visions of  the  act  of  1892,  now  embodied  In 
Olv.  code  1895.  |  2334,  to  the  effect  that  a 
Judgment  against  a  railroad  company  "aball 
be  utterly  void,"  If  rendered  in  any  oonnty 
other  than  that  In  which  the  cause  of  action 
originated,  have  not,  of  course,  any  applica- 
tion to  the  present  case,  since  the  charter 
of  the  Southern  Express  Company  referred 
to  the  law  of  -force  at  the  time  It  was 
granted. 

2.  It  Is  Inferable  from  ^he  testimony  ad- 
duced on  the  trial  that  the  person  who  or- 
dered tbe  goods  from  the  plaintiff  was  Pierce 
(or  Pearson),  the  agent  of  the  carnival  com- 
pany, who  fraudulently  represented  tliat  he 
was  connected  with  the  "Elberton  C3ty  Elec- 
tric Company."  Tbe  mnnlcipal  authorities  of 
Elberton  authorized  no  one  to  purchase  any 
apparatus  to  be  used  during  tbe  proposed  fete. 
Tbe  shipment  waa  (Urected  to  the  "Elberton 
City  Electric  Light  Company."  There  waa 
no  company  of  that  name  In  Elberton,  end 
tbe  local  agent  at  that  place  waa  not  war^ 
ranted  In  assiuning  that  the  apparatus  had 
been  ordered  by  the  mnnlcliml  authorities 
and  was  intended  to  be  used  by  them  in  con- 
nection with  the  city's  electric  light  plant 
He  nevertheless  undertook  to  make  delivery 
to  tbe  assistant  of  Hubbard,  the  city's  electri- 
cian, who  was  the  superintendent  of  Its  power 
plant.  That  the  superintendent  had  no  actual 
authority  to  receive  the  shipment,  or  direct 
Its  delivery  to  any  one  else,  was  shown  by 
hlB  posltlTe  and  uncontradicted  testimony. 
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Oounael  for  tiie  plaintiff  In  error  InalBta, 
bowever,  tbat  It  wu  wltbln  tbo  apparent 
acope  of  the  authority  of  this  anperlntendoit 
to  receive  the  shipment  In  pawn  or  to  direct 
to  whom  it  ahould  be  delivered.  He  was  a 
public  official,  and  the  company'B  ageat  knew 
him  aa  eatb.  "In  dealing  with  pnbllc  agents, 
erery  persm  moat  take  notice  of  the  extoit 
of  their  power  at  bit  pcotL"  Lalng  t.  Amert- 
cua,  86  Oa.  768.  18  S.  St.  107.  The  general 
rale  that  a  private  coTporatlim  will  be  bound 
by  the  acts  of  an  agent  wltbln  the  q)parent 
scope  of  his  authority  does  not  ainily  to  the 
acts  of  a  imbllc  agent  of  a  municipal  cor- 
poratton,  whose  authority  Is  fixed  by  law. 
1  DHL  Mun.  Corp.  (4th  Ed.)  |  495;  1  Smith, 
Hun.  Corp.  I  260.  The  act  of  the  Ooieral 
Assembly  authorising  the  city  of  Elbert  to 
oonstarnct  and  maintain  an  electric  light  plant 
provided  HuA,  after  its  conatraction,  the 
council  should  "empk^  some  competent  pmr- 
soD  or  persons  to  operate  the  same."  2  Acts 
1800-91,  p.  6S1.  I^Hm  the  council  itself  was 
conferred  the  power  ta  purchase  all  necessary 
machinery,  dynamos,  wires,  and- all  other  im- 
plements and  appliances  for  the  cumtrnctlon 
and  operation  of  its  system  of  electric  lights, 
and  merely  the  physltal  <^)eratton  of  the 
Iriant  was  to  be  confined  to  some  official  or 
offidals  competent  to  take  charge  of  and  man- 
age the  machln*^  and  iq^Ilances  to  be  for* 
nlsbed  In  tbe  first  Instance  and  afterwards 
from  time  to  time  supplied  coundL  It 
was  clearly  not  within  legislative  contempla- 
tion tliat  the  person  or  persons  selected  to 
'V>perate^  tbe  plant  should  sopplant  the  conn- 
ell  In  attending  to  the  financial  alEalra  of 
tlie  enterprise,  or  have  any  poww  to  contract 
tu  brtialf  of  tbe  dty,  or  have  ai^  dealings 
with  third  persons  concerning  the  project 
Only  the  council  bad  the  power  to  purchase 
any  needed  electrical  apparatus  or  to  direct 
to  whom  shipments  intended  for  tbe  use  of 
the  municipality  should  be  delivered.  Bo  fftr 
as  appears,  the  council  had  neva  held  out 
the  superintendent  or  his  asslstent  as  an 
a^t  authorized  to  deal  with  tbe  public  in 
anj  way,  nor  In  any  manner  led  the  repre- 
sentatives ot  the  Southern  Bbcpress  Oompany 
Into  the  belief  tbat  elfber  had  power  to  bind 
the  dty  accepting  and  reodptli^  for  goods 
consigned  to  the  municipality  upon  order  of 
Its  governing  offldala  or  otherwise.  To  bold 
that  Hubbard,  the  dty  electrician,  had  Im- 
plied anthorlty  to  bind  tbe  <Atj  by  accepting 
delivery  of  goods  Intended  for  its  nse,  would 
be  to  declare  that  tbe  munidpall^  became 
liable  to  pay  the  B.  R.  Electric  Oompany  for 
the  shipment  In  question,  notwlttutandlng 
the  munidpal  anthoritiea  did  not  order  the 
•hlpmmt  did  not  know  tbe  drcnmstanoea  un- 


der which  the  qqwratuB  had  been  purchased, 
and  had  no  opportunity  oi  dedinlng  to  acc^t 
tbe  shipment  or  to  explain  that  It  was  not  in- 
tended for  use  by  the  city  in  connection  with 
Ito  lighting  plant  Clearly  the  dty  could  not 
be  sued  in  assnmpdt  for  the  value  of  tbe  ap- 
paratus, vpoa  tbe  Idea  that  any  offidal  hav- 
ing authority  to  bind  It  by  bis  ads  had  taken 
possession  of  tbe  property  and  had  devoted 
tt  to  the  use  and  benefit  of  the  dty.  The 
record  shows  that  the  carnival  company  as- 
sumed control  over  the  apparatus,  used  It 
during  Ite  wgagement  In  tbe  dty,  and  fruid- 
nlently  shipped  the  property  away  b^ore  it 
could  be  reclaimed  by  the  plaintiff  company. 
Enn  had  the  shipment  been  sent  to  tbe  dty 
as  consignee,  directed  to  It  In  Ito  anirvqnlate 
corporate  name,  the  local  express  agent 
would  have  been  unwarranted  in  makh^c  de- 
livery to  any  dty  officer  who  bad  not  been  by 
coundl  expressly  autluHrlzed  to  accept  thesblp- 
ment  to  btiialf  of  the  municipality,  or  who 
had  prevtou^  been  held  out  to  the  public  aa 
Ito  duly  accredited  agent  to  attend  to  andi 
matters.  The  charge  of  the  court  toudiing 
the  apparent  authority  of  Hubbard  to  acc^t 
the  shipment  or  direct  to  whom  It  should  be 
delivered  was  more  favorable  to  the  defend- 
ant company  than  it  had  a  right  to  expect 

3.  The  assistant  superintendent  Cleveland, 
who  directed  the  local  eatress  agent  where  to 
unload  the  apparatus,  was  not  called  aa  a 
wltaess  by  either  side,  nor  shown  to  be  in- 
accessible. Upon  this  drcnmstonce  the  de- 
toidant  based  a  request  to  cha^  the  Jury 
as  follows:  "In  arriving  at  the  verdict  In 
this  caa^  you  must  take  Into  consideration 
facta  proved,  and  yon  must  consider  tbe  ab- 
sence of  counter  evidence,  If  there  be  any 
such,  for  the  purpose  of  inferring  the  exist- 
ence or  nonexistence  of  other  facto  reasonably 
and  togically  consequent  on  those  proved." 
The  rule  of  efvldenoe  which  the  detondant 
thus  sought  to  invd^e  is  stated  somewhat 
more  mildly  in  Olv.  Code  1885,  I  6167.  Ob- 
viously it  bad  no  application  to  the  facto  of 
the  present  case,  since  the  defendant  did  not 
make  out  a  prima  fade  defense  which  the 
plaintiff  was  under  any  necessity  of  attomp^ 
lug  to  meet  either  by  Introdndng  Cleveland 
as  a  witness  to  disprove  the  statements  of 
the  express  agent  and  oUiers  as  to  tiie  dr- 
cuinstances  attending  the  attempted  ddlvery 
of  the  shipment  or  by  producing  any  other 
available  counter  evidence.  In  fact  under 
the  evldoice  submitted,  a  verdict  In  favor  of 
the  platotlff  was  practically  demanded,  and 
there  was  no  occasion  for  confusing  the  Jury 
by  givtog  the  charge  requested. 

Judgumt  affirmed.  All  the  Justlres  con- 
cur, exc^  FISH.  O,  X,  absent 
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(SivniDB  Court  of  North  t]aroUiuu  Oct  16, 
lOOOJ 

L  Raixioads— KioEiifo  Cabs  otxb  Cbossiho 

— Neglioenci. 

To  kick  cars  over  a  moch-Daed  croeaing 
ii  negligoiee. 

[Ed.  Note.— Vor  eara  In  point,  aea  vol.  41, 
Cent  Dig.  BaUraadi.  I  984.1 

2.  TxiAi/— InsninonoNB  as  a  Wholi. 

As  a  charge  mast  be  considered,  not  by 
sectioos.  bat  as  a  whole,  an  instruction  that. 
I!  t^e  jury  foond  certain  things,  they  ahottld 
aiunrer  in  the  affirmative  the  Brat  issne,  which 
was,  "Was  plaintiff  injured  by  the  Degligence 
of  defendant?"  la  not  objectionable  as  ignoring 
the  necessity  of  determining  the  proximate  canse 
of  the  injnrr,  becanae  making  no  reference  to 
iC  the  jnry  having  jast  before  been  told  in  nn- 
■nistakable  terms  that  they  mnst  find  that  inch 
negligence  produced  the  Injury  complained  of, 
and  Oat  mcb  negligence  was  the  proximate 
canse  of  the  injury,  oefore  tiiey  could  answer 
"Yes"  to  the  first  issue. 

[Ed.  Note^— For  cases  in  point,  see  vol.  46^ 
Cent  Dig.  Trial,  H  703-700.  70d7| 

A  Saick. 

Tbe  inrj  will  not  be  C(»siderad  to  have  in- 
ferred that  the  eonrt  was  stating  it  to  be  Its 
opinion  that  defendant  had  treated  plaintiff  as 
sn  outlaw,  because  of  the  statement,  in  an 
mstmction  given  at  the  request  of  plaintiff 
in  an  action  for  Injury  by  a  car  at  a  crossing, 
Oiat  **the  fact  that  i^ntlff  was  deaf  does  not 
Biafte  htm  an  outlaw,  neither  does  It  lessen  the 
req)onsibilIt7  of  defoidant  to  warn  him  of  ap- 
proaching danger,"  the  charge  immediately  pre- 
ceding l>elng  clear,  fair,  and  impartial  In  its 
goienl  tsnor. 

[Ed.  Note^For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  if  708-705.] 

A  lUnaoADB— CBOwnia  Aooidirt— !ftau- 

OBNOa — iNSTKUOIiOn . 
An  instruction,  in  an  action  for  Injuir 
from  being  struck  by  a  car  kicked  over  a  cross- 
ing.  that,  if  the  jury  find  that  defendant  was  op- 
erating the  train  which  injured  plaintiff  in 
vi(^tion  of  an  ordinance,  and  did  not  have  a 
man  on  the  end  of  the  car  approaching  the 
croesing,  as  required  by  the  ordinance,  this 
akme  was  a  snfRdent  cfrcumstance  from  which 
Oe  jnrj  might  infer  negligence,  is  correct;  the 
ordinance  being  but  an  affirmance  of  the  gen- 
eral law  of  the  state,  and  the  jury  not  being 
told  that  such  riolaticm  was  per  se  negligence, 
bat  that  nei^igence  might  be  Inferred  mun  no 
Bsn  being  on  the  end  of  the  car. 
5.  Damages  —  IN8TBU0I70N  —  ConSTBTTOTion 

— AUTHOBIZIITa  PUNITIVB  DaICAGES. 

An  instruction  that,  in  considering  the 
question  of  damages  and  the  amount  to  be 
awarded,  if  the  jury  are  satisfied  that  plaintiff 
is  oititled  to  any  damage,  they  may  consider 
whether  the  Injury  was  due  to  such  negligence 
aa  amounts  to  little  more  than  an  accident, 
or  such  nMligence  as  shows  wanton  dlBr^rd 
of  plaintiff^  rights,  and,  if  they  find  that  de- 
fendant's conduct  was  such  as  to  indicate  a 
reckless  disregard  of  its  duty  to  plaintiff,  the> 
may,  If  they  feel  disposed.  Increase  the  allow- 
ance of  damages  for  that  reason,  authorizes  the 
allowance  of  punitive  damages. 

piid.  Note.— For  cases  in  point,  see  voL  IS, 
Cent  Dig.  Damages,  |  M8.] 

A  Tbiai<— iNnanonoRB— Affuoabiijtt  so 
PuADtiTOs  Ann  Evidbhob— Oboundb  iob 
PumxiTB  Damages. 
Autborizlng  the  jufr  to  find  punitive  dam- 
am,  fan  an  action  for  neing  stnick  by  a  car 
at  a  crosstng,  is  error,  where  tiwre  is  no  all** 
gatttm  in  the  complaint  and  no  sridsnoe  tiiat 

C5S.B.— 17 


the  InjuiT  was  willfully,  wantonly,  and  reck- 
lessly Inflicted  In  utter  disregard  of  platntlfTs 
rights, 

[BA  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  K  584-612!,] 

7.  Tbial— InsTBUonon  as  Cubino  Bbbob  in 
Chabge. 

Error  of  a  charge  In  authorizing  the  Jury 
to  find  punitive  damagea,  without  using  the 
term,  is  not  cared  by  the  court,  on  being  re- 
quested by  plaintiff  at  the  end  of  the  charge  to 
cnarge  that  plaintiff  could  recover  punitive  dam- 
ages, saying  that  It  would  charge  that  punitive 
damages  must  not  be  allowed;  the  jtUT's  at- 
tention not  having  been  called  to  this  as  a 
correction  of  the  charge. 

[Ed.  Note.— For  cases  In  point  see  vol.  46, 
Cen.  Dig.  Trial,  f  705.] 

Appeal  from  Superior  Court,  New  BanoTW 
County;  Webb,  Judge. 

Action  by  0.  D.  Wilson  against  the  Atlan- 
tic Coast  Line  Railroad  Company,  for  an  In- 
Jury  received  hj  plaintiff  at  the  crossing  of 
defendant's  tracks  orer  Nntt  street  In  the 
dtr  of  Wilmington.  The  issues  of  negli- 
gence, contributory  negligence,  and  damages, 
the  form  of  the  first  b^nc  "was  tlie  plain- 
tiff injured  hy  the  negllgeiice  of  the  defend- 
ant?" were  submitted  to  the  Jury,  who  fOund 
In  plaintiff's  favor,  and  assessed  bis  dam- 
ages. From  the  judgment  thereon  for  plain- 
tiff, defendant  anneals.   Partial  new  trial. 

Davis  A  Davis,  for  appellant  Ronntree  ft 
Carr,  W.  J.  Bellamy,  and  W.  Kellum,  for  ap- 
pellee. 

BROWN,  J.  The  plaintiff  was  walking  on 
Nutt  street  in  the  city  of  Wilmington,  at  a 
locality  where  many  of  defendant's  tracks 
cross  It  leading  to  the  wharves  on  the  Cape 
Fear  river,  when  he  was  run  Into  by  a  car 
and  knocked  down  and  Injured.  There  are 
no  exceptions  to  the  Introduction  of  evidence, 
and  the  errors  we  are  asked  to  review  are 
confined  to  the  charge  of  the  court 

The  evidence  is  very  conflicting  as  to  bow 
the  Injury  was  occasioned,  as  to  speed  of  the 
moving  car,  as  to  whether  It  was  an  attempt 
to  make  a  running  switch,  and  as  to  tbe 
vigilance  of  the  flagman  and  the  other  serv- 
ants of  the  company.  There  was  evidence 
introduced  by  plaintiff  tending  to  prove  tbe 
crossing  is  a  dangerous  one;  that  there  are 
some  15  tracks  crossing  Nntt  street  there; 
that  trains  and  engines  are  constantly  going 
in  different  directions  at  tbe  same  time  on 
some  of  these  tracks;  that  the  street  leads 
across  these  tracks  to  the  Seaboard  Air  Line 
depot,  and  that  there  Is  much  traffic  and 
passing  along  it;  that  there  are  no  gates  to 
close  when  engines  and  trains  are  passing, 
and  only  one  flagman  whose  duty  it  Is  to 
warn  passers  of  the  approach  of  trains. 
Plaintiff  testlflee  that  on  January  16,  1905,' 
he  bad  crossed  13  tracks  and  was  looking  out 
for  the  cars;  that  be  saw  some  up  towards 
the  bridge  standing  atlU ;  that  be  then  look- 
ed toward  the  compress  for  cars  on  that 
track;  that  he  continued  to  walk  on,  look- 
ing for  cars,  when  he  was  bit  by  one  nn- 
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awares  and  badly  injured ;  that  the  car  was 
a  flat  car  with  no  one  on  it;  that  Mr.  Han- 
klns,  the  crossing  flagman,  was  in  a  little 
house  125  feet  away  and  If  he  saw  him  be 
did  not  come  to  his  rescue.  Pialntitf  also 
offered  some  evidence  tending  to  prove  that 
the  flat  car  which  struck  him  was  a  loose  car 
which  had  been  "kicked,"  In  railroad  par- 
lance, from  the  train  for  the  purpose  of  mak- 
ing a  "rannlng  switch" ;  that  the  car  was 
moving  fast  across  Nutt  street  when  It  hit 
plaintlfir  and  that  "there  was  no  one  on  It 
or  near  It  and  one  witness  said  that  there 
was  no  flagman  at  alL"  There  was  strong 
contradiction  of  this  evidence  by  defendant's 
witnesses,  but  it  Is  unnecessary  to  set  out  the 
tenor  of  their  evidence.  The  defendant  ofTer^ 
ed  also  evidence  tending  to  prove  contribu- 
tory negligence  upon  the  part  of  the  plain- 
tiff. It  is  not  to  be  doubted  that  upon  plain- 
tiff's showing  the  defendant  was  guilty  of 
negligence,  and,  In  the  absence  of  contribu- 
tory Diligence,  the  plaintiff  Is  entitled  to  re- 
cover damages.  The  attempt  to  make  a  run- 
ning switch  across  a  much-Creqoented  street 
Is  not  only  a  negligent,  but  a  most  dangerous 
and  unwarranted,  operation,  and  has  been 
so  held  by  a  nnmber  of  courts.  Bradley  v. 
Railroad,  126  N.  C.  736.  86  B.  E.  181 ;  Brown 
V.  Ballroad,  82  N.  T.  697.  88  Am.  Dec.  863 ; 
Fulmer  v.  Railroad,  68  Miss.  35S,  8  South. 
517;  Bailway  Oo.  v.  Summers.  68  Miss.  666^ 
10  South.  68;  French  v.  Railroad,  116  Mass. 
537;  Railroad  v.  Garvey,  68  111.  83;  Rail- 
road Co.  V.  Baches,  66  111.  379.  It  matters 
not  whether  the  purpose  was  to  "shunt"  the 
car  off  on  a  switch  or  to  give  it  force  enough 
to  roll  along  on  the  same  track;  it  Is  n^- 
llgrence  to  permit  a  car  to  be  "cut  loose"  and 
roll  on  uncontrolled  by  any  one  across  a 
much-used  crossing.  The  jury  having  taken 
plaintiff's  version  as  the  true  one.  there  Is 
sufficient  evidence  to  uphold  their  finding  on 
the  first  Issue.  Upon  the  Issne  of  contribu- 
tory negligence  the  evidence  is  confilcting. 
The  evidence  of  the  plaintiff,  carefully  ex- 
amined, tends  to  prove  that  he  vras  exer- 
cising all  the  care  a  man  In  his  condition 
and  drcumstances  could  well  exercise.  There 
are  a  great  many  tracks  along  there,  and  the 
most  prudent  of  men  may  get  confused,  but 
the  plaintiff  states  how  be  looked,  and  where 
he  looked,  and  It  Is  evident  from  his  state- 
ment be  was  doing  all  he  conld  to  safeguard 
himself.  The  plaintiff's  evidence.  If  believed, 
abundantly  justified  the  verdict  of  the  jury. 
It  is  therefore  our  opinion  that  his  honor 
properly  overruled  the  motion  to  nonsuit 
It  la  not  necessary  that  we  should  set  out 
bla  bonor'a  charge.  It  is  very  clear  and  com- 
preh«ulve.  stating  with  fullness  and  fair- 
ness the  contentions  of  plaintiff  and  defend- 
ant, and  then  instructing  the  jury  clearly  as 
to  the  law  upon  the  different  phases  of  the 
evidence.  At  the  close  of  the  evidence  the 
court  gave  certain  instructions  at  request  of 
plaintiff,  and  in  the  words  of  the  prayer, 
which  art  excepted  to.   Among  others  be 


gave  the  following:  "If  the  jury  find  from 
the  evidence  that  the  crossing  along  Nutt 
street,  having  15  br  more  tracks  upon  which 
engines  and  cars  were  constantly  shifting, 
was  used  by  a  very  large  nnmber  of  people 
In  the  conduct  of  their  bnslnees,  then  it  waa 
the  duty  of  the  defendant  to  furnish  to  per- 
sons d<»lrlng  to  cross  the  railroad  at  Nutt 
street,  in  the  city  of  Wllmlngtou.  either  on 
foot  or  with  vehicles,  a  reasonably  safe  meth- 
od of  crossing,  either  by  way  of  bridges, 
gates,  an  adequate  number  of  flagmen  or 
watchmen,  or  in  some  other  way.  That, 
even  If  the  jnry  should  find  from  the  evidence 
that  the  plaintiff  was  negligent  In  not  using 
ordinary  care  In  looking  and  llatonlng  for  ap- 
proaching trains,  still  the  jury  should  an- 
swer the  first  issue,  Tea,'  if  they  further 
find  from  the  evidence  that  the  defendant 
conld  have  prevented  the  Injury  by  the  us? 
of  means  at  hand,  or  that  it  could  have  had 
at  hand,  by  the  use  of  reaaonable  care  and 
diligence;  and  the  fact  that  the  plaintiff 
waa  deaf  does  not  make  him  an  outlaw, 
neither  does  it  lessen  the  responsibility  of 
the  defendant  company  to  warn  him  of  ap- 
proaching danger."  The  first  objection  made 
to  this  Instruction  is  that  It  Ignores  the  nec- 
essity for  determining  the  proximate  cause 
of  the  Injury.  Taken  alone  the  criticism 
may  be  well  founded.  But  the  charge  must 
not  be  taken  in  sections  but  as  a  whole.  The 
jury  had  just  been  told  in  unmistakable 
terms  that  they  must  find  "that  such  neg- 
ligence produced  the  Injury  complained  of.' 
and  again,  "that  such  n^igence  was  tbe 
proximate  cause  of  the  Injury."  before  they 
could  answer  the  first  Issue,  "Yes."  We 
think  his  honor  fully  explained  the  doctrine 
of  proximate  cause,  so  as  to  leave  no  mis- 
apprehension In  tbe  minds  of  the  jnry.  The 
other  objection  is  by  no  means  trivial.  It 
relates  to  the  words,  "That  the  plaintiff  was 
deaf  does  not  make  him  an  outlaw."  We 
think  the  use  of  such  language  in  the  prayer 
for  luBtroctlons  unfortunate,  to  say  tbe 
least;  but  we  cannot  think,  when  repeated 
from  the  bench,  that  tbe  jury  Inferred  that 
his  honor  was  stating  It  to  be  his  opinion  that 
defendant  had  treated  plaintiff  as  an  out- 
law. We  do  Dot  place  any  such  construction 
upon  It,  and  we  do  not  believe  the  jury  did. 
The  charge  which  preceded  this  particular 
Instruction  was  so  clear,  fair,  and  Impartial 
In  Its  general  tenor  that  we  are  sure  the  Jury 
did  not  receive  the  Impression  that  the  judge 
was  so  hostile  to  defendant  as  to  Intimate  an 
opinion  that  It  was  treating  plaintiff  as  an 
outlaw.  While  it  was  not  well  advised  in  the 
court  to  have  adopted  such  language,  under 
all  the  drcumstancee,  we  do  not  think  It 
necessitates  a  new  trial  on  that  ground. 

Another  prayer  of  plaintiff  gIvMi  and  ex- 
cepted to  la  as  follows :  "That,  If  tbe  jury 
find  from  the  evidence  that  tbe  defendant 
company  was  operating  tbe  train  which  In- 
jured tbe  plaintiff  In  violation  of  an  ordi- 
nance of  tbe  city  of  WilmingtiHi,  and  that  \f 
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did  not  bavtt  a  man  on  the  end  of  flie  car 
^roacliUis  the  crossing*  as  required  by  said 
onUntnce,  then  tbls  alone  Is  sufficient  dnrain- 
■tumtnnii  wtalfdk  the  Jary  may  Infnr  neglt- 
laiee  on  tbe  part  ot  the  defendant  and  to  Jus* 
QfTttonlnaii8w«ingtheflntUwae,'Te8.*  It 
li  lariatefl  that  ttaSs  Instruction  contravenes 
the  mis  laid  down  In  Smith's  Case,  183  N.  a 
821, 44  a.  BL  663.  and  Duval  t.  AUantic  Coast 
Une  B.  OOw,  134  N.  a  331.  46  S.  B.  7S0,  66  L. 
R.  A  722,  101  Ant.  St  Bep.  830.  where  It  is 
hdd  tiiat  mnnlns  trains  tiirou^  cities  and 
towns  at  a  greatnr  qteed  tiun  Is  allowed  1^ 
the  municipal  ordinances  is  some  evidence 
at  neiUgeiice  to  be  submitted  to  the  Jury. 
The  OKdtnanee  of  the  dty  of  ^imtngton, 
reqidrlDS  that  Uie  railroad  company  shall 
have  a  man  m  the  end  of  a  car  approacblng 
this  croaBbng,  is  an  affirmance  of  the  general 
law  of  the  state.  It  did  not  declare  anything 
to  be  law  which  was  not  already  In  forc& 
Cn  glTli«  this  Instmctlon  the  court  did  not 
tell  the  jury  that  a  vicriatlon  of  a  dty 
ocdtaianee  was  per  se  negligence,  but  that 
the  Jury  might  Inl^  negUgoice  from  the 
dremnstance  that  no  man  was  on  the  end  of 
the  ca^  This  was  substantially  what  the 
cimrt  bad  already  cbaiged,  and  the  giving  of 
this  farUier  Inatraetion  was  unnecessary  and 
bsnnlessL  It  is  true.  In  this  portion  of  the 
charge  then  is  no  referoice  to  pnalmata 
cause,  but  we  repeat  that  the  charge  must 
be  takoi  ta  Its  entirety  and  not  in  "broken 
doses.**  It  Is  nuneoessary  to  lengthen  tbim 
opinion  by  considering  in  detail  the  prayers 
of  defendant  upon  the  issue  of  contributory 
absence.  Host  of  ttwm  are  substantially 
given  in  the  charge  of  the  court,  and  many 
of  them  were  sAven  wtwttm.  In  Instructing 
upcm  tide  Issue  his  bcMwr  was  eminently 
Just  to  deftedant,  and  applied  the  law  ap- 
pllcsihle  to  ttw  differing  phrases  of  the  evi- 
dence with  deamees  and  accuracy.  We  dis- 
cover m  enor  in  any  Instruction  be  gave,  or 
omitted  to  give,  as  to  contrlbub»y  netf  Igence. 

After  duuglng  the  jmy  folly  and  correctly 
as  to  actoal  or  omnpensatory  damages, 
the  court,  at  reqnest  of  plaintiff,  gave  the 
following  spedal  Instnictlon:  "In  consider- 
ing the  onestlon  of  damages,  and  in  the  at* 
t«npt  to  readi  the  amount  whldi  the  Jnry 
will  award.  If  they  are  satisfied  by  the  evi- 
dence that  the  plaintiff  is  entitled  to  any 
damage,  they  may  take  Into  consideration 
the  question  whether  the  injury  was  due  to 
snch  nei^lgokce,  which  amounts  to  a  little 
more  than  an  accident,  or  such  negligence 
that  shows  wanton  disregard  of  the  rights  of 
the  plaintiff,  and.  If  they  should  find  In  this 
case  that  the  conduct  of  the  defendant  has 
beat  such  as  to  indicate  a  reckless  dlar^rd 
of  Its  duty  to  the  plaintiff,  they  may.  If  they 
feel  disposed.  Increase  the  allowance  of  dam- 
ages for  that  reason."  This  is  an  instmctlon 
tbat  plaintiff  is  entitled  to  recover  punitive 
damages  In  some  phases  of  the  evldoice,  and 
is  erroneoas.  There  Is  no  all^atlon  In  the 
complaint;  and  no  evidence  that  the  Injury 


was  wUIfnlly,  wantonly,  and  recklessly  In- 
flicted In  utter  disregard  of  platotlfTs  rights. 
There  Is  notlilng  In  the  facts  of  this  case  to 
bring  It  within  the  principles  laid  down  In 
Holmes  v.  Ballroad,  94  N.  O.  818,  dted  by 
plaintiff.  Neither  Is  Purcell's  Case  any  au- 
thority for  awarding  punitive  damages  to 
plaintiff.  That  case  was  overruled  In  Hans- 
ley's  Case,  116  N.  C.  603,  20  B.  EL  628,  32  L. 
Ed.  643,  44  Am.  St.  Rep.  474,  and  reinstated 
upon  a  rehearing  of  same  case,  117  N.  G.  570, 
23  S.  E.  443,  82  L.  R.  A.  648,  63  Am.  St  Rep. 
600,  upon  another  ground  than  tbat  given  in 
the  original  opinion,  viz.,  tbat  Purcell  was 
treated  with  Indignity  and  contempt  in  rush- 
ing by  the  station  when  there  was  room  for 
passengers  on  the  train.  In  actions  ez  ddle- 
to  the  motive  of  tbe  defendant  becomes  ma- 
terial. If  a  tort  Is  committed  through  mis- 
take, Ignorance,  or  mere  negligence,  the  dam- 
ages are  limited  to  such  as  are  called  com- 
pensatory or  actual.  1  Sutherland  on  Dam- 
ages, S  373  ;  6  Am.  and  Ei^.  Enc.  (Ist  Bd.) 
p.  21,  where  the  authorities  are  collected. 
Railroad  Co.  v.  Arms,  91  TT.  S.  489,  23  L.  Ed. 
874,  and  the  elaborate  opinion  of  Mr.  Justice 
Avery  in  Hansley's  Case,  •16  N.  C  605,  20 
8.  H.628,32L.Ed.648.44  Am.  St  Bep.  474. 

It  is  contended  that  the  court  finally  In- 
structed the  Jury  tbat  punitive  damages 
should  not  be  allowed  In  this  case,  in  that 
the  record  disclosed  that,  "at  the  conclusion 
of  the  whole  charge,  counsel  for  plaintiff 
asked  If  file  court  would  not  charge  that  the 
plaintiff  could  recover  punitive  damages,  and 
the  court  said  It  would  charge  the  Jury  that 
they  must  not  allow  punitive  damages."  As 
we  have  held,  his  honor  Instructed  the  Jury  In 
the  previous  part  of  his  charge  practically 
that  punitive  damages  might  be  allowed.  If 
he  Intended  this  as  a  correction  of  the  form- 
er part  of  his  charge.  It  was  his  dnty  to  have 
called  the  attention  of  the  Jury  to  it  as  a  cor^ 
rection.  It  would  seem  from  this  coUoqny 
between  Judge  and  counsel  that  both  thought 
that  the  court  had  not  ah^ady  Instructed 
practlrally  that  the  Jury  could  award  exemp- 
lary or  punitive  damages. '  The  court  ou^t 
to  have  defined  what  is  meant  by  punitive 
damages,  for.  as  It  Is  a  technical  Icccal  term, 
the  Jury  might  not  have  considered  that  his 
honor  bad  already  diarged  in  effect  that 
tiiey  could  award  tbem.  So  we  think  that, 
notwithstanding  what  the  court  stated  at  the 
conclndon  of  the  charge,  the  Jury  might  have 
felt  at  liberty  to  go  beyond  compensatory 
damages  under  the  authority  of  what  bad 
been  previously  said.  They  had  a  right  to 
suppose  that  If  his  honor  Intended  to  correct 
his  charge,  he  would  have  called  their  at- 
tention to  It  as  a  correction.  The  Jury  were 
therefore  left  at  sea,  between  contradictory 
Instructions  upon  the  Issue  of  damages,  which, 
under  numerous  dedslons  of  this  court  en- 
titles the  defendant  to  a  partial  new  trial. 
In  Edwards  v.  Railroad,  132  N.  C.  101,  48 
S.  m  685,  It  is  said:  "It  Is  wdl  setUed  thai; 
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when  there  are  conflicting  Instrnctkma  upon 
a  material  pt^t,  a  new  trial  must  be  grant- 
ed, at  the  ivrj  are  not  Bin>posed  to  be  aUe 
to  detarmine  wiien  tite  Judge  atatei  tbe  law 
cmrrectl;,  and  when  Incorrectly."  Edwards 
T.  Ballroad,  129  M.  a  78,  89  &  XL  780;  Wll- 
UaniB  T.  Hald,  118  N.  a  481.  24  8.  S.  217; 
Tlllett  T.  BaUroad,  lis  N.  a  662, 29  S.  a  48a 

Let  onfr-half  the  costs  of  the  appeal  be 
taxed  against  the  plalntlfl,  and  tme-half 
against  the  defen^t  It  appears  that  un- 
necessary portions  of  the  record  were  sent 
up  at  the  plaintiff's  request  It  Is  ordered 
that  one-third  of  the  costs  of  printing  the 
record,  and  one-third  of  the  costs  of  making 
out  the  transcript  In  the  superior  court  be 
taxed  against  the  plaintiff  todlTidually. 

It  Is  ordered  that  there  be  a  new  trial  on 
the  third  lesue. 

Partial  new  trial. 

WATtKEB,  J.  (otmcnrring  In  part).  I  think 
It  clear  that  an  error  was  committed  as  to 
the  IsBoe  of  damages,  in  the  respect  stated 
In  the  opinion  of  the  court,  and  therefore 
concur  In  that  opinion,  and  In  the  conclusion 
reached,  as  to  thft  issue.  When  the  court 
charged  as  to  compensatxiry  damages  and 
then  gare  the  instruction  as  to  an  Increase 
in  the  allowance  of  damages  by  reason  of 
a  reckless  or  wanton  disregard  of  plaintiff's 
rlghhi,  It  plainly  referred  to  an  enlarge- 
ment of  compensatory  or  actual  damages, 
and  the  Jury  were  well  warranted  In  so 
construing  the  charge.  Especially  is  this  so 
In  Tiew  of  the  fact  that  counsel  afterwards 
Inquired  If  the  court  would  hold  that  the 
plaintiff  was  entitled  to  punltiTe  damages 
and  was  told  that  It  would  not,  and  It  so 
Instructed  the  jury.  This  last  Instruction 
was  not  correctlTe  or  explanatory  of  the 
first,  but  was  either  In  direct  conflict  with 
It,  which  would  make  It  a  reversible  enor 
under  Tlllett  v.  Railroad,  115  N.  a  662, 
20  S.  E.  480;  Williams  t.  Hald,  118  N. 
C.  481,  24  S.  E.  217;  Edwards  t.  Rail- 
road, 132  N.  a  99.  4S  S.  n.  586.  or,  If  con- 
sistent with  it,  m<»:e  surely  evinced  the 
court's  reference  to  actual  or  compensatory 
damages  when,  In  the  former  instruction, 
It  told  the  jury  that  they  might  Increase  the 
amount  of  damages  if  the  defendant's  con- 
duct was  more  than  merely  negligent  The 
degree  of  negligence,  If  there  are  any  de- 
grees, could  not  of  course,  enhance  the  ac- 
tual damages. 

I  am  fully  convinced  there  was  errw  In 
the  charge  relating  to  the  first  Issue,  and 
consequently  that  the  new  trial  should  be 
general.  It  must  be  remembered  that  the 
expression  In  the  charge,  namely,  **the  fact 
that  the  defendant  was  deaf  does  not  make 
him  an  outlaw,"  was  used,  not  by  counsel 
In  ai^fument  but  by  the  court  In  direct 
response  to  plalntifTs  request  for  Instruc- 
tions. In  State  v.  Horner.  ISO  N.  C.  608, 
S2  S.  E.  136,  a  similar  remark  was  made 
<by  the  solicitor  In  his  address  to  the  Jury,  | 


when  referring  to  the  lawless  acts  of  the 
defoidant  This  court  clearly  Intimated 
that  If  the  word  'Outlaw"  had  been  used 
In  its  ordinary  or  legal  sense,  and  the  ef- 
fect upon  the  Jury  of  such  an  abusive 
«pltfaet  bad  not  becoi  counteracted  by  the 
court  a  new  trial  would  have  followed.  But 
the  solicitor  e^Ialned  that  he  merely  meant 
to  describe  the  defendant  as  one  who  had 
put  himself  beyond  the  reach  of  the  law's 
process  by  avoiding  arrest  and  the  word 
was  not  used  In  the  smse  that  be  had  put 
himself  beyond  the  pale  of  the  law  and  for- 
feited Its  protection,  ss  in  the  case  of  a 
fugitive  from  Justice  for  wh(Hn  proclamation 
has  been  made  and  who  may  be  slain.  If 
he  refuses  to  surrender,  by  any  citizen  with- 
out accusation  or  Impeadmient  of  crime. 
Bevlsal  190S.  1  8188.  This  court  In  view 
of  the  solicitor's  eq)Ianation,  and  of  the 
charge  of  the  court  that  the  evidence  in  ita 
moat  favorable  light  made  the  defoidant 
guilty  of  mansUiDgbter,  of  whlcli  offense 
be  was  convicted,  held  the  remark  to  be 
harmless,  or  at  least  not  ''gross  ex  mani- 
festly prejudicial,''  but  It  la  also  said  in 
that  connection  that  the  use  of  any  term 
of  rqiToach,  eq^edally  In  regard  to  a  party 
to  the  cause,  Is  not  commended,  and  the 
clear  Implication  Is  that  but  for  the  ex- 
planation of  the  solicitor  and  the  charge  of 
the  court  the  use  of  the  term  *Hintlaw** 
would  have  been  good  ground  for  a  new 
trial,  12ie  deCmdant  having  duly  objected  to 
its  use.  Biere  tlw  objectionable  language  Is 
employed  by  the  court,  and  the  fact  that 
it  was  dora  at  the  faiitance  of  one  of  the 
parties  does  not  neutralize  Its  ^ect  but 
ratiier  In^udfles  it  The  logical.  If  I  may 
not  say  the  inevitable,  implication  from  ita 
use  Is  that  the  defendant  had  treated  the 
plaintiff  as  one  who  had  been  deprived  of 
the  benefit  of  the  law  m  endued  fnmi  Ita 
protection,  which  li  the  ordinary  and  ac- 
cepted meaning  of  the  word  "outUw."  The 
fair  deduction  from  the  rmark  of  the 
coart  Is  that  though  he  was  deaf,  the  plain- 
tlfC  had  certain  rights  whtdi  the  defendant 
had  ignored,  and  that  instead  of  recognis- 
ing them,  it  had  treated  him  as  an  outlaw. 
It  was  also  the  Intimation  of  an  opinl<m 
that  the  defendant  had  acted  towards  the 
the  plaintiff  aa  if  he  were  an  outlaw.  It 
was  not  a  direct  charge  that  it  had  done  so, 
but  there  Is  no  escape,  I  think,  from  such 
a  construction  of  it  and  it  Is  Just  as  harm- 
ful m  If  the  accusation  had  been  made  in 
so  many  wwds.  It  conveys  but  the  one 
meaning.  I  do  not  say  merely  that  I  tiiink 
his  honor  did  not  Intend  so  to  use  the  word, 
but  that  I  know  he  did  not  aiid  I  know  that 
counsel  did  not  appreciate,  at  the  time,  the 
force  and  effect  of  the  language  employed 
In  the  Instruction.  Neither  Judge  nor  coun- 
sel would  advisedly  use  the  expressltm.  It 
was  an  inadvwtence — a  mere  slip.  But. 
nevertheless.  It  had  the  baneful  effect,  or 
may  have  had  it  all  the  ssme^  and  we  must 
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lookt  not  at  ttw  motive  In  giving  the  Inetrttc- 
tlon,  but  at  the  probable  prejudice  actually 
renittlng  from  It  or  Hiat  may  bave  resulted 
tram  It  We  ihoiild  be  caxefnl  In  the  trial 
<tf  eanna  to  aee^  not  mij  that  partiee  re- 
ceive a  lUr  and  Impartial  heailni,  bnt  we 
■boold  give  tbem  no  reaeonable  gronnd  to 
complain  that  justice  has  been  denied  them. 
Tboe  l8  nothing  eo  calculated  to  make  the 
'Sravering  balance  ■bake,"  a>  when  a  remark 
faUfl  tnm  the  conrt  though  caraal  or  ac- 
ddental,  and  onlntentlonal,  which  even  con- 
etmetiveiy  Imputes  wrong  to  either  side. 
The  tUghteet  Intimation  from  the  court  la 
nffldent  to  turn  the  ecalet  i«alnit  elthw 
llUgent,  and  Imce  onr  etatnte  which  tog' 
bids  erm  a  enggeetioii  bom  ttn  court  v^aa 
tbe  facts.  We  mart  comrtder  the  instruction 
as  it  is,  and  not  as  It  was  Intended  to  ba. 
If  the  objecticn  to  this  part  of  tbe  charge 
is  *l)y  no  means  trivial**  and  "the  language 
Is  mifoitanate,*'  bow  can  we  say  that  it 
may  not  have  influenced  tbe  Jury  and  turned 
tbe  scales  against  the  defendant 

My  opinion  also  is  that  tbore  was  error 
la  glvini;  the  tUrd  of  the  plalnttlTs  prayer^ 
it  being  the  one  folly  set  ont  In  the  opinion 
of  the  eoort  and  which  refors  to  the  viola- 
tion of  tbe  dty  ordinance.  The  court  there- 
in Inatmcted  tbe  Jury  that  a  violation  of 
tbe  ondlnanoe  alone  was  sufficient  to  Justify 
tbem  <1)  in  Inferring  negllgmce.  and  <2) 
In  anawerliv  the  first  issue,  *'Tes.**  In  oth- 
er w(wdB»  that  the  violattfa  of  the  ordinance 
waa  a  drcnmstance  wbicb.  standing  by  itself* 
Jostifled  ttion  in  giving  an  affirmative  an- 
swer to  the  first  lasoe.  Tbis  goes  beyond 
sll  of  onr  precedoits  on  this  subject  and 
Is,  I  think,  plainly  In  ccmfllct  with  them. 
It  baa  always  been  faeld  that  the  violation 
of  an  ordinance  was  merely  evidence  of 
negligence  and  not  negligence  per  se.  Tbe 
^ect  of  this  InfltmctioD  Is  to  make  it  neg- 
ligence per  se  or  negligence,  without  refer- 
ence to  any  inquiry  as  to  whether  it  proxi- 
mately caused  the  Injury  or  not,  or  as  to 
whether  there  was  any  causal  connection 
between  the  violation  of  tbe  ordinance  and 
the  Injury.  If  there  was  a  violation,  the 
Jury  need  go  no  further,  but  may  stop  there 
and  answer  the  first  issue,  "Yes."  This  in- 
struction eliminated  the  element  of  proxi- 
mate cause,  and  tbe  error  thus  committed 
was  not  corrected  by  anything  tbe  court 
chafed  generally  up<Hi  the  subject  aftav 
warda,  for  the  use  of  the  word  "alone"  nec- 
essarily so  restricted  their  Inquiry,  as  to 
render  tbe  other  Instructions  wholly  In- 
an>Ucable.  There  Is  another  objection  to  the 
Instruction.  It  excludes  from  their  consld^ 
stl<m  tbe  evidence  In  regard  to  the  fiagman, 
who,  it  is  alleged,  was  walking  in  front  of 
tbe  moving  car.  No  case  requires  absolute- 
ly that  a  watchman  should  be  on  the  end 
of  the  car.  If  there  is  one  walking  in 
front  of  it  so  much  the  better  for  tbe  safety 
of  pedestrians  and  others  crossing  tbe  track. 


and  this  Is  in  law  an  equivalent  fbr  the 
presence  of  a  lookout  on  tlie  top,  or  on  a 
footboard  In  front  of  the  car.  I  say  It 
exclodea  this  evidence  from  the  ease  be- 
cause tlw  Jury  aie  told  that  the  violation 
ot  the  (wdinance  ahme^  and,  if  alone,  nec- 
essBilly  without  xefwence  to  other  testi- 
mony making  In  d^iendanf s  favor,  will  war- 
rant  a  verdict  fbr  the  plaintiff  npcm  the 
qnestlon  of  negligence.  HierefOTe,  I  ccm- 
ear  in  the  oplnl<m  ao  fftr  as  it  awards  a 
new  trial  on  the  Issues  as  to  damages,  but 
dissent  from  tbe  view  of  my  Brethren,  that, 
the  defendant  is  not  entitled  to  a  new  trial 
without  restriction  and  for  tbe  reasons  I 
have  stated. 

As  regards  tbe  crossing  In  qnestloos.  It 
Is  a  TCTy  dangerous  one  If  tbe  evidence  is 
credible,  and  the  vlgllanoe  of  tbe  defendant 
should  be  prcqimrtloned  to  the  danger.  From 
the  situatUm  as  now  presented,  it  may  wdl 
be  argued  that  the  def«dant  la  bound  to 
nse  extraordlnaiy  care  hi  the  protecthm  of 
the  public  while  crossing  its  tracks  at  that 
plac^  bat  whether  It  has  osed  the  care  In 
this  partlcalar  Instance  which  waa  leqalred 
of  it  Is  a  mixed  qneatlon  of  law  tmA  fact 
its  liability  dq^mdlng  npim  the  application 
of  welLestabUshed  principles  In  fha  law  of 
negligence. 

CLARK,  O.  J.  (eoncnrring).  In  State  v. 
Homer,  189  N.  0.  608,  112  S.  B.  186,  counsd 
for  ttie  state  referred  to  the  defendant  as  an 
"outlaw."  This  waa  held  not  to  be  ground 
for  a  new  trlaL  Here  the  Judge  diarged. 
at  request  of  plaintiff,  that  Hm  plaintiff  ma 
not  an  ootiaw.  Certainly  the  defendant  can- 
not be  taart  thereby.  Be  does  not  contnd 
that  the  plaintiff  waa  outlawed. 

If  there  was  an  Incorrect  IntlmetUm  in  tbe 
charge  that  tbe  plalntlfl  could  recover  pnni^ 
tlve  damages,  this  was  corrected  after  the 
diarge  was  concluded  by  tbe  Judge  refnsli^ 
each  prayer  when  asked  by  tbe  plaintiff, 
and  tbe  express  charge  given  that  tlie  plain- 
tiff could  not  recover  punitive  damages. 
This  Is  not  the  case  of  contradictory  Instruc- 
tions in  tbe  same  charge.  No  Intelligent 
Jury  could  fbil  to  understand  that  this  was 
the  final  Instruction  of  the  court  The  jury 
are  presumed  to  be  competent  and  lntelllg«>t 
men — as  competent  in  the  discharge  of  their 
office  of  triors  of  fact  as  the  judge  is  taken 
to  he  In  Instructing  them  upon  the  law.  If 
so,  this  last  Instruction  of  tbe  conrt,  made 
after  tbe  charge  had  been  concluded  and  in 
refusing  a  special  Instruction  asked  by  the 
plaintiff,  could  not  bave  failed  to  impress  the 
Jury  that  punitive  damages '  could  not  be 
given  by  them.  But  Is  it  entirely  clear  that 
the  negligence  of  tbe  defendant  was  not  so 
gross  as  to  amount  to  willful  and  wanton 
n^Iect  of  duty?  Was  there  not  Indeed  crim- 
inal negligence  on  Its  part?  The  use  of 
tbe  public  street  by  defendant  in  that  mode 
bad  beffii  so  long  persisted  in,  and  was  so 
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siarlngly  dangerous,  that  It  might  well  be 
that  punitive  damages  would  be  required  to 
prevent  a  continuance  of  the  danger.  The 
street  had  been  laid  out  as  such  by  authority 
of  law.  Its  primary  use,  therefore,  waa  for 
citizens  on  foot  or  In  carriages.  The  de- 
fendant had  a  right  to  use  It  only  subject  to 
the  primary  right  of .  the  public.  The  de- 
fendant bad  16  to  21  tracks  laid  across  this 
public  street,  most  of  which  it  used  for  shift- 
ing purposes  as  It  had  five  shifting  engines 
there.  One  or  two  tracks,  perhaiM.  were 
used  for  carrying  freight  to  the  warehouse, 
or  to  vessels  at  the  wharf.  The  defendant 
could,  and  sbould,  have  elevated  the  tracks  It 
used  for  that  pnrp<Me  above  the  street,  as  It 
has  dcme  with  the  adjacent  tradK  used  by 
it  for  passengers.  And  the  other  tracks  used 
for  shifting  purposes  should  have  been  moved 
farther  out,  to  a  shifting  yard  that  would  not 
be  crossed  by  a  public  street,  which,  by  a 
decree  of  court,  has  been  laid  out,  as  this 
street  had  been,  for  the  use  of  the  public. 
The  defendant  added  to  Its  great  negligence 
In  maintaining  at  that  point  16  to  21  trades 
crossing  a  public  street  on  the  same  grade, 
not  only  by  having  no  gates,  but  by  having 
only  one  flagman  for  so  many  tracks,  who 
could  have  been  of  no  protection  to  tlie  plain- 
tUE  at  thie  crossing  of  a  distant  trade.  Be- 
sides, the  flagman  who  was  statkned  mid- 
way between  ttisse  20  trades  signaled  the 
plaintiff  to  go  ahead,  and  be  was  Btrntft  by  a 
flying  switch,  tlM  cars  mnntaig  badnrard, 
wlthoot  a  lookout,  and  In  vlohitloa  of  a 
town  ordbiance  requtrlug  a  watchman  on 
tlie  car  standing  12  Inches  from  the  groond. 
Such  conduct  by  the  defendant  practically 
compels  tha  citizens  needing  to  use  that 
street  to  take  their  lives  In  their  own  hands 
and  to  "nm  amndk."  It  Is  a  practical  denial 
and  reversal  by  the  defendant  of  tbe  decree 
of  court  wbldi  dedicated  that  strert  inimarl- 
ly  to  the  use  of  the  public.  Tbe  street  thus 
crossed  by  so  many  tracks  leads  to  tbe  depot 
of  the  Seaboard  Air  Line  Railroad,  and 
was  greatly  used  1^  tbe  public,  botta  for  pas- 
sengers and  In  baulbig  frti^it,  and  for  the 
ordinary  passing  to  and  fro  of  Ibe  public 

Wboi  tbe  defendant's  trade  was  laid  out, 
some  70  years  ago,  population  and  bnstoess 
were  small  and  tbe  revennes  of  the  company 
were  \igbt  It  was  not  danguoiH  at  that 
time  to  lay  tbe  deftedantfs  trade  oa  a  level 
with  tbe  public  street,  and  tbe  dtfendant 
did  not  then  have  18  to  21  tradks  at  this 
point.  Tbe  railroad  companies  must  take 
notice  that,  with  the  great  Increase  ot  popu- 
lathm  and  of  their  traffic,  it  has  become  crlm- 
loally  n^llgent  to  continue  to  cross  on  a 
grade  at  ptdnto  where  ttaa  number  of  those 
crossing  and  tbcUr  own  nnmerons  trains 


make  the  use  of  the  street  or  crossing  dan- 
gerous to  the  public  Wilmington  now  bos 
over  30,000  people,  and  In  the  near  future 
will  doubtless  have  100,000  or  more.  The 
use  of  one  of  its  public  streets  cannot  be 
interfered  with  by  15  or  21  railroad  tracka 
with  constantly  movli^  cars  and  engines. 
The  people  of  tbe  city  have  a  right  to  use 
their  streets  with  safety.  The  defendant  has 
no  right  there  except  in  subordination  to  the 
prior  right  of  tbe  cltLzou  to  the  use  of  the 
streets.  The  defoidant  should  remove  its 
shifting  trades,  and  place  its  other  tracks 
above  the  street  This  must  necessarily  be 
done  sooner  or  later,  and  it  Is  questionable 
whether  It  la  not  criminal  n^lgence  for 
railroads  to  fall  to  change  tbelr  trades  and 
run  above  or  below  tbe  roadway  at  such 
places  as  this.  Last  year  the  railways  In 
this  country  killed,  according  to  the  pab- 
llsbed  oflldal  repwis  of  the  United  States 
gov«nment,  nearly  10,000  pe<^Ie,  and  wound- 
ed or  crippled  nearly  90,000  more— a  total  ot 
nearly  100,000  killed  and  wounded  In  one 
year.  So  far  as  this  vast  amount  <it  sof- 
ferlng  and  misery  can  be  reduced  progtr 
care— and  the  relative  mUDbw  UDed  and 
wounded  in  foreign  countries  Is  very  tar  less 
— ^It  is  tbe  duty  of  cotwts  and  Juries  to  see 
that  a  nefl^ect  to  do  so  is  ^perly  punished. 
Throughout  Europe  railroads  are  very  rarely 
permitted  to  dross  a  public  road  even  In  re- 
mote country  distrtets,  aiul  never  In  or  near  a 
town.  In  Oonnecticnt,  Massachusetts,  and  to 
B<»ne  extent  In  Mew  Yotk,  railroads  have  beoi 
compelled  by  statute  to  change  their  tnu^ 
so  as  to  pass  always  above  or  beneath  roads 
and  streets  used  by  tbe  public,  and  to  make 
the  diange  of  course  entirely  at  their  own  ex- 
p^ise.  Such  statutes  have  bem  held  consti- 
tutional, not  only  by  the  courts  of  those  states, 
but  by  the  Suprme  Court  of  the  Union.  Bail- 
road  V.  Bristol,  IBl  U.  S.  556,  14  Sup.  Ct.  437, 
3S  L.  Ed.  260;  Bailroad  v.  Kentud^,  161  U. 
S.  690. 16  Sup.  Ot  714, 40  L.  Ed.  84&;  Bailroad 
V.  Defiance,  167  U.  S.  90,  17  Sup.  Ct  748,  ^ 
L.  Ed.  87;  Wheels  v.  Etallroad,  178  U.  S.  324. 
20  Sup.  Ct  MO,  44  L.  Ed.  1085;  RaUroad  T. 
McKeon,  189  U.  S.  600,  2&  Sap.  Ct  86S,  4T 
L.  Ed.  022.  See  state  cases  cited  In  Cooper  v. 
Bailroad  Co..  140  N.  C  at  page  227,  52  S.  BL, 
at  page  968.  8  L.  B.  A.  (N.  S.)  301. 

Now  that  tbelr  attention  has  been  called 
to  It,  doubtless  these  great  corporations,  with 
their  great  and  abundant  revenues,  derived 
from  the  public,  and  their  constantly  Increas- 
ing number  of  tratos,  will  feel  moved  by 
considerations  of  humanity,  as  well  as  by 
their  own  interest  to  abolish  grade  crossings 
at  such  places  as  this,  and  at  all  others 
where  tbelr  longer  retention  will  be  incon- 
vmloit  or  dangerous  to  the  public 
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f^apiem*  Conzt  ct  North  Candinft.  Oct  1^ 

leos.) 

1.  ISJUMCI'IOIV — BASniBHTS— DiSTUEBAHOI. 

An  easement  of  a  rieht  of  way  acgalred  bj 
a  tailioad  eompaiur  will  oe  protected  bj  Injonc- 
tion  as&iuit  iutmrference,  witliout  regard  to  tlu 
Bolvencj  of  the  persons  Interfering  tnerewith. 

[Ed.  Note.— For  cases  in  point,  see  toL  27, 
Cent.  Dig.  Injonction.  H  1^  17,  99;  ToL  17. 
Cent  Dig.  Buementa,  f  185.] 

SL  EABBHXirm— OBSTSuonon— InJTtNCTioN. 

Before  a  milwajr  company  is  entitled  to 
invoke  the  aid  of  eqnity  In  protecting  its  ease- 
ment of  right  of  WSJ,  it  must  show  that  it  has 
a  right  of  way,  togeuer  with  the  extoit  of  It, 
and  that  defendants  an  obstmctlng,  or  tbiMtan 
to  obstnict,  its  use. 

[Bd.  Note.— For  cases  in  point,  aae  toL  17* 
Cent.  Dig.  Easements,  H  18i  135.] 

3.  iKJuncnoN— Teicpobabt  InjuNonon. 

Where,  in  a  suit  to  prerent  interference 
with  an  easement,  there  u  a  controversy  In 
respect  to  the  facts  necenaiy  to  be  proved  to 
entitle  plaintiff  to  an  injmicaon,  both  parties 
will  be  reatzaiiMd  from  interfbriog  until  a  trlai 
can  be  had. 

TDd.  Note.— For  caaea  In  pofauL  see  voL  27. 
Cent.  Dig.  Injtmetloii.  H  805,  806.] 

4.  BUUOADS  —  FAILUBC    TO  IHOOIPOBATI 

Within  Tm  Pbxscbibzd. 

The  failore  of  a  railway  company  to  or> 
ganixe  under  an  act  anthorlsing  Its  organiza- 
tion within  the  time  prescribed  therein  does  not 
prevent  a  valid  organltation  there^ter,  unless 
a  forfeltare  has  been  declared  In  proceedings 
institoted  by  the  state. 

[E^  Note.— For  cases  In  point,  see  vol.  41, 
Cait.  Dig.  RailRmds,  I  27;  vol.  12,  CenL  Dig. 
Ccoporations,  {  27.] 

5.  EiamEiTT  DoHAm— Poweb  to  CoNDBun— 

RAILBOAD8. 

Priv.  lAws  1854-55,  p.  280,  c  280,  entitled 
"An  act  to  incorporate  the  C.  Hailroad  Com- 
pany," confers  on  the  company,  when  formed, 
the  power  to  condemn  a  right  of  way  100  feet 
wide  on  each  side  of  the  center  of  its  track. 
Priv.  Laws  1861-62,  p.  116,  c.  129.  entitled  "An 
act  to  ineoiporate  the  C  Bailroad  Company," 
makes  no  reference  to  the  prior  act,  and  confers 
on  the  company,  when  formed,  the  power  to 
condemn  land  for  a  right  of  w»  and  other  pnr- 
poaes  necessary  to  carry  Into  effect  the  purposes 
of  the  compaM.  Priv.  Laws  1862-6^  p.  27, 
c.  2&  entitled  **An  act  to  amend  the  charter  of 
Oe  0.  Bailroad  Company,"  expreeely  refers  to 
the  act  of  1861,  and  confers  on  the  railroad 
company  power  to  condemn  a  right  of  way  200 
feet  wide,  and  provides  for  the  acquisition  of 
a  right  of  way  after  two  yean  nom  wtry, 
whla  provisions  are  eontalned  In  the  first  act, 
hut  not  in  the  second.  There  was  no  direct 
proof  nnder  which  act  the  company  was  or- 
ganised. S^d,  that  the  railroad  company  ac- 
quired its  corporate  existence  by  virtne  of  the 
act  of  1861,  and  that  act,  together  with  its 
amendments,  rwulate  the  power  and  method  of 
the  acqnisitlon  oy  the  company  of  a  right  of 
wiy. 

6.  BUU0AD»— BXOHT  OT  WaT-tAOQUIBITIOII 

— Debds— GoHBTBironoiT. 

An  act  autborixing  the  Incorporation  of  a 
railroad  company  conferred  on  it  the  power  to 
cooNlanD  land  for  a  right  of  way  and  all  other 
PUMMB  of  the  commny.  An  owner,  granting 
to  ue  company  a  right  of  way,  granteo  a  right 
o/  my  to  so  mncb,  and  no  more,  than  the  com- 
pany coold  acqnlra  nnder  its  right  to  condemn 
ma  right  of  way.  Beld,  that  the  grant  c<»- 
ferred  on  the  railway  company  an  eaasmoit  of 


a  ri^t  of  way  of  100  feet  In  width,  aa  Bev. 
Code,  c.  61,  confers  on  railroads  the  power  to 
condemn  land  of  the  width  of  not  less  than  80 
feet  and  not  more  than  100  feet 

[Bd.  Note.— For  cases  in  point,  41, 
Cent  Dig.  BailroadBTli  159,  lOOJ 

7.  Saub— Abahdohhent. 

Under  Revisal  1005,  I  388  (Bev.  Code,  c. 
65,  I  23),  providing  that  no  railroad  oompany 
shall  be  barred  of  or  presumed  to  have  conveyed 
any  right  of  way  which  may  have  been  con- 
demned or  otherwise  obtained  by  any  statute 
of  limitation,  or  bj  any  occupation  of  the  same 
by  any  person,  the  possession  by  individuals  of 
land  eovered  1^  a  railroad  right  of  way  cannot 
operate  as  a  bar  to  or  be  the  oaris  for  any  pre- 
somptlon  of  abandonment  by  the  railway  of  its 
right  of  way. 

[Bd.  Note. — For  cases  In  point,  see  vol.  41, 
Cent  Dig.  Railroads.  S  214;  vol.  1,  Cent  Dig- 
Adverse  Possession,  H  14,  306,  338,  339.] 

8.  Sahx— AonoN  BT  Lahdowneb. 

Priv.  Acta.  1862-63,  p.  80,  e.  26,  S  0>  pro* 
vldes  that,  in  the  absence  of  any  contract  witiii 
a  railroad  company  In  rdatlon  to  land  through 
which  Its  road  may  pass,  it  shall  be  presumed 
that  the  land  on  which  the  road  may  be  con- 
structed, together  with  100  feet  on  each  side 
of  the  center  of  the  track  has  been  granted  to  It 
by  the  owner,  unleu  the  owner  shall  apply  for 
the  assessment  of  the  value  of  the  land  within 
two  years  after  the  finiBhing  of  such  portion 
of  the  road.  A  railroad  constructed  Its  track 
between  the  termini  named  in  its  charter.  Part 
of  the  track  was  built  over  the  lands  of  an 
owner  with  whom  no  contract  therefor  was 
made,  and  without  condenmiag  It  The  owner 
did  not  apply  for  the  assessment  of  the  value  of 
the  land  within  two  years  after  the  ooastructioo 
of  the  track.  Held,  that  the  railroad  company 
acquired  a  right  of  way,  though  after  the  expi- 
ration of  the  two  years  it  built  side  tracks ;  the 
building  thereof  not  being  a  continuance  of 
the  constmction  of  Its  roao. 

9.  EA8Iin:NT»— iNTBBnSKNCB  WITH  BlOHT  OV 

Wat— Remjedv. 

Since  a  railway  company  Is  hdd  aocotmt- 
able  for  the  condition  of  its  right  of  war,  and 
may  be  compelled  to  batld  side  tracks  ana  other 
Btroctures  necessary  for  the  discharge  of  its 
duties  to  the  public,  it  has  the  right  to  be  the 
Jn^e  of  the  necessity  and  extent  of  such  use, 
ana  a  person  in  the  possession  of  the  right  of 
way  cannot  by  denying  the  necessity  for  Its 
use  by  the  company,  drive  It  to  ejectment  but 
it  may  obtain  the  aid  of  equity  to  restrain  any 
obstruction  to  Its  right  of  way. 

[Bd.  Note. — For  cases  in  point,  see  voL  17, 
Cent  Dig.  Easements,  {{  iM,  13&] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Webb,  Judge. 

Suit  by  the  SeatHwrd  Air  Line  Railroad 
Company  againat  Pwcy  J.  Olive  and  others. 
From  an  order  declining  a  motion  for  an 
Injunction,  heard  on  notice,  plaintiff  apiwals. 
Reversed- 

T.  B.  Womack  and  Hayes  &  Pace,  for  ap- 
pellant Argo  &  Shaffer.  B.  N.  Sima,  and 
J.  M.  White,  for  appellees. 

OONNOB,  J.  This  caae  cornea  op  on  ap- 
peal  by  plaintiff  from  an  coder  of  Judge 
Webb  declining  a  motion  fOr  an  injunction, 
heard  upon  notice.  Plaintiff,  In  tbe  affidavit 
of  its  BuperintMident,  aeta  np  a  claim  to  an 
eaannent  over  the  lands  of  defendants,  meas- 
uring from  Ihe  center  <tf  its  track.  100  feet 
on  each  aide.   For  the  purpose  of  showing 
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title,  the  followlDg  statutes  were  Introdu- 
ced: "An  act  to  Incorporate  the  Cbatbam 
Railroad  Company."  PtIt.  I<aw8  1854-6^  p. 
280,  c.  230.  This  act  confers  upon  tbe  com- 
pany, when  fomaed  iu  accordance  with  Its 
proTlslons,  power  to  condemn  a  right  of 
way  over  iands  on  its  route  "one  hundred 
feet  wide  on  each  side  of  the  center  of  Its 
traclc."  "An  act  to  Incorporate  the  Chatham 
Railroad  Company.*'  Priy.  Laws  1801-^, 
p.  116,  c.  129.  This  act  nuilEes  no  reference 
to  the  act  of  1854-55.  It  confers  upon  the 
company,  when  formed,  the  power  "to  con- 
demn land  for  right  of  way  and  other  pur- 
poses necessary  to  carry  into  effect  the  pur- 
poses of  said  company"  and  all  "rights,  prlT- 
lleges  end  Immunities,  and  be  subject  to  the 
limitations  and  restrictions  of  corporations 
in  this  state."  "An  act  to  amend  the  charter 
of  the  Chatham  Railroad  Company."  Prlv. 
Laws  1862-63,  p.  27,  c  26.  This  act  makes 
no  specific  reference  to  either  of  the  other 
acts.  Among  other  provisions,  express  pow- 
er is  conferred  to  condemn  land  for  its  track, 
etc.,  "one  hundred  feet  on  each  side  of  the 
center  of  the  track,"  etc.  It  is  further  pro- 
vided that,  In  the  absence  of  any  contract 
or  contracts  with  said  company  In  relation 
to  land  through  which  the  said  road  may 
pass,  it  shall  be  presumed  that  the  land  on 
which  said  road  may  be  constracted,  together 
with  100  feet  m  each  side  of  the  center  of 
the  track,  has  been  granted  to  the  company 
by  the  owner,  and  the  company  shall  have 
good  title  and  rij^t  thereto,  and  shall  bold 
and  enjoy  the  same  as  long  as  the  same  may 
be  and  tor  the  purposes  of  ttie  company, 
unless  said  owner,  at  the  time  of  finishing 
the  part  ot  the  toad  <m  his  land,  shall  ap- 
ply for  the  assessment  of  tte  value  of  the 
land  within  two  years  next  aftor  tfae  finish- 
ing of  such  portion  of  the  road.  Two  or- 
dinances of  the  convention  of  1861,  amending 
tile  "charter  of  the  Chatham  Ballzoad,"  ex- 
pressly referi^  to  the  act  of  1861.  The  act 
of  1871  authorizing  the  Chatham  Railroad 
Cvmpany  t6  change  Its  name  to  the  Baleigh 
ft  Augusta  Air  Line  Railway  (Laws  1871- 
72,  p.  U.  c  11).  Laws  1898,  p.  115,  c.  68, 
authorising  tiie  RaMgta  ft  Augusta  Air 
Line  Railway  Company  to  consolidate  with 
tiie  Rale^  ft  Oaston  Railroad  Con^any. 
Laws  1901,  p.  46S,  e.  168,  autbortslng  said 
companies  to  consolidate  with  otiiw  com- 
panies named  therein,  forming  the  defend- 
ant company.  Articles  of  consolidation  and 
merger  aecuted  pursuant  to  tiie  act  of  1901, 
These  acts  and  the  articles  of  merger  and 
consolidation  vest  in  the  plaintiff  all  of  the 
rl^ta,  privileges,  powers,  etc.,  of  Uie  several 
companies  entering  Into  the  merger,  lan- 
cer V.  Railroad*  187  N.  a  107,  49  B.  BL  96w 
1  L.  R.  A.  (N.  S.)  604.  Plaintiff  Introduced 
the  affldavit  of  Mr.  Jmfcs,  Its  supwlntendent, 
setting  forth  that  tiie  Chatham  Railroad 
Company  was  incorporated  by  Acts  1862- 
68,  p.  87i  &  26;  tbat  the  said  company  com- 


pleted Its  railroad  through  the  town  of  Apex, 
In  which  the  lands  in  con^versy  are  situate, 
more  than  80  years  ago;  that  the  owners 
of  the  lands  at  and  near  the  town  of  Apex 
failed  to  apply  for  an  assessment  of  the 
value  of  the  lands  taken  by  enid  railroad 
few  Its  right  of  way  for  more  than  two  years 
after  the  constmctiott  and  completI<m  of  said 
road  through  their  land;  that  by  reason 
of  the  conatruetion  of  the  Durham  ft  South- 
ern Railroad,  which  crosses  the  plaintiff's 
road  at  Ap^  and  the  Increase  in  freights 
and  business,  It  Is  essentially  necessary  that 
plaintiff  shaU  hnlld  additional  faculties  at  or 
near  said  town,  including  side  tracks,  ware- 
houses, station,  et&,  rendering  it  necessary 
to  use  and  occupy  a  large  portion  of  its  right 
of  way  In  orHer  that  It  may  meet  the  de- 
mands of  the  public  for  transp<Htation  of 
{ussengers  and  freight;  that,  upon  the  ap- 
plication of  a  numl)er  of  the  citizens  of  Apex, 
the  Corporation  Commission  on  Angnst  4, 
1006,  made  an  wder  requiring  the  plaintiff 
and  the  Durham  ft  Southern  Railway  Com- 
pany to  erect  a  Union  Depot  and  to  provide 
adequate  freight  facilities  at  said  town  with- 
in 90  Asiyn  from  date  of  said  order;  that 
plaintiff  is  engaged  In  a  bona  flde  attempt 
to  obey  said  ordw,  and  to  that  end  has  a 
large  force  of  hands  making  excavations  for 
'tiie  Union  Depot,  wardiouses,  and  side  tracks 
necessary  to  provide  adequate  facilities  to 
serve  the  public,  etc.;  tiiat  defendants  are 
In  the  actual  possersion  of  llie  land  over 
whldi  Its  right  of  way  runs,  and  ue  for^ 
bidding  and  otherwise  prevoitlng  platntUt 
from  proceeding  with  said  work. 

Defendant  J.  M.  White,  In  behalf  of  bis 
wife,  Mrs.  Lydla  Wtalt^*  avers  in  an  affida- 
vit: That  the  Chatham  Railroad  Company 
was  Incwpcvated  by  the  act  of  1861  and  not 
of  1863.  That  said  act  of  1863  was  an 
amendment  of  the  act  of  1861.  That  his 
wife  is  the  daughter  of  P.  W.  Dowd,  de- 
ceased, and  Inherited  from  ber  father  the  lot 
upon  which  she  resides  and  over  vrtild  plain- 
tiff claims  a  rl^t  of  way  of  100  feet  from 
the  center  ot  Its  track.  That  her  father, 
together  vlth  a  number  of  olber  persons, 
owners  of  lend  over  which  said  Chatham 
Railroad  was  to  be  constructed,  on  May  1, 
1862,  entered  Into  a  contract  with  said  coi^ 
poratton,  a  cooj  of  vriddi  Is  attached.  Ttae 
contract  referred  to,  executed  hy  P.  W,  Dowd 
and  a  number  ot  other  pasons,  recites  that 
whereas,  the  Chatham  RaHroad  Gompany 
has  been  created  for  tiie  purpose  of  effecting 
a  communication  between  the  North  Caro- 
lina Railroad  Company  and  tiie  coal  fields 
of  Chatham  County;  and  whereas,  tha  bene- 
fits wbidi  would  arise  fnMn  the  building  ot 
said  road  would  exceed  the  damage^  etc— 
In  consideration  ot  the  premises,  ttie  said 
parties  granted  and  conveyed  to  the  said 
Chatham  Railroad  Company  a  right  of  way 
over  tbetr  lands,  with  power  to  enter  upon 
same;  "according  to  the  i^easore  of  said 
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company,**  to  lay  cnit,  on,  and  occopy  nich 
p«il<ui  of  nld  land  contlgnons  to  anch  rail- 
road aa  tbey  may  deem  necessary  for  aitea 
fttr  their  depots,  toUfaonaea,  warebonaes,  en- 
fine  aheda,  workabopa,  watcv  atatknis,  wood- 
sheds, or  other  bnildlnga  ac  yarda  for  tbe  nee- 
essaty  accommodation  of  aald  company  or 
for  the  protection  of  their  property;  It  being 
expreaaly  onderatood  that  so  mnch  and  no 
more  of  0ie  lends  belonging  to,  owned,  or 
held  by  na  severally  and  respectlTCly  Is  here- 
by given,  granted,  and  aorreudered  to  tbe 
aald  Chatham  Railroad  Company,  than  the 
said  company,  by  the  act  of  the  0«ieral  As- 
snnbly  of  the  state  of  North  Carolina  In- 
enpontlng  aald  company  and  the  ordlnancea 
of  tbe  convention  oi  ttie  state  in  .amend- 
ment tiiereof,  would  have  a  right  to  condemn 
for  the  nae  of  aald  company."  Following 
this  langoage  la  a  provision  that  no  portlcm 
of  aald  lands  npon  which  a  dwelling  honse, 
yard,  garden,  or  burial  gronnd  Is  situate 
shall  be  entered  upon  in  such  a  way  as  to 
disturb  any  such  yard,  garden,  etc.  This 
deed  la  under  seal  and  duly  recorded  June 
30,  1863.  Tbat  the  said  contract  gave  plain- 
tiff  no  Tight  to  enter  upon  or  take  more  land 
than  was  necessary  to  construct  said  road 
at  that  time.  That  said  company  under  and 
by  virtue  of  the  said  contract  entered  upon 
tbe  land  and  constructed  Its  road,  taking 
only  so  much  as  was  necessary  for  tbat  pur- 
pose. That  the  strip  of  land  soaght  by  the 
plaintiff  in  this  action  is  a  part  of  the  yard 
and  garden  of  defendants  J.  M.  White  and 
wife,  and  that  the  construction  of  the  side 
track  would  take  100  feet  lying  between  tbe 
dwelling  and  tbe  present  road  and,  by  the 
digging  of  a  cut  of  10  feet,  cause  the  de- 
struction of  a  public  thoroughfare  which  has 
been  In  existence  more  tban  30  years,  thus 
cutting  off  all  ingress  and  egress  on  that 
side,  and  altogether  rendering  practically 
untenable  the  bouse  as  now  situated.  That 
Mrs.  White  has  been  in  the  open,  adverse 
possession  of  tills  land  for  more  than  30 
years.  That  she  has  reared  her  children 
there,  and  tbat  she  Is  strongly  attached 
to  the  pn^erty  by  reason  of  the  m«noriea 
connected  with  her  long  residence  npon  It 
That  it  is  entirely  practicable  tor  plaintiff 
to  build  ita  side  track  upon  ita  own  undis- 
puted land,  and  reach  the  Union  Depot  with- 
out in  any  way  interfering  with  tbe  prem- 
ises of  Bira.  White.  Defendants  admit  tbat 
they  object  to  plaintiff  entering  upon  the 
premlsea,  Insisting  that  it  has  no  right  to 
do  BO.  They  deny  that  they  have  resorted  to 
any  other  than  lawful  means  to  prevent 
plaintiff  entering  upon  their  lands. 

Defendant  Percy  J.  Olive,  in  an  affidavit, 
admlte  tbat  none  of  the  other  defendants  nor 
their  grantors  have  made  any  application  to 
have  damages  ameesed  for  tbe  right  of  way 
used  and  occupied  by  plaintiff  and  Ito  pred- 
ecessora.  He  denies  tbat  plaintiff  has  ae- 
qnlred  a  right  of  war  of  100  fee^  measuring 


from  the  center  of  Uie  track  on  aaeb  aid* 
tbereof,  or  that  tbe  road  baa  been  completed. 
He  lays  that  the  plaintiff  la  building  the  Un- 
ion  Depot,  ordered  by  the  Corporation  Com- 
mission, on  land  which  it  hat  pttrchaaed,  and 
fliat  the  right  of  way  over  defendants*  land 
li  not  necessary  to  meet  or  dtadiarge  any 
dnties  to  the  public.  He  also  alleges  Utat 
plaintiff  haa  inaUtnted  an  action  of  eject- 
ment to  recover  poasession  of  the  alleged 
right  of  way,  and  that  It  is  not  entitied  to  an 
Injunction  pending  tbe  trial  of  said  action. 
Defendants  insist  that,  before  an  Injunction 
shall  lasne  restraining  tbam  from  preventing 
plaintiff  entering  npon  their  lands,  the  Issoet 
of  fact  raised  by  the  affldavitB  ahonld  be  set- 
tied     the  Jury. 

It  la  clear  that,  from  any  point  of  Tiew 
whltdi  we  may  take  of  thia  ease,  the  plain- 
tiff acquired  only  an  easement  ovor  defend- 
ants* land.  It  Is  also  clear  that  the  remedy, 
if  any,  to  which  plaintiff  may  show  Itself  en- 
titled, whether  granted  on  the  affidavits  and 
proofs,  or  at  the  end  of  the  litigation,  la  in 
Its  character  injunctive^  either  mandatory  or 
prohibitory.  It  Is  by  this  method  tbat  tbe 
courts  protect  parties  In  the  enjoyment  of  an 
easement,  when  not  left  to  their  action  fOr 
damages  fbr  hiterference  therewith.  It 
would  aeem  clear  that  when,  as  In  the  case 
of  a  railroad  company,  a  right  of  way  Is  ac- 
quired by  any  of  tbe  statutory  methods,  or  by 
grant,  for  the  purpose  of  enabling  It  to  per- 
form ite  duty  to  tbe  public  such  easement 
will  be  protected  by  Injunction.  It  would 
be  unreasonable  to  permit  a  railroad  company 
to  acquire  a  rtgbt  of  way  for  the  purpose 
of  constructing  Ite  tracks  and  necessary 
buildings,  and,  when  It  Is  Invaded  or  Its 
enjoyment  Interfered  with,  confine  the  com- 
pany to  an  action  for  damages.  In  thla 
way  tbe  operation  of  railroads  might  be  so 
much  hindered  that  they  would  not  be  able 
to  discharge  their  public  duties,  the  primary 
object  for  which  they  are  chartered.  Tbe 
law  is  well  stated  in  Beach,  Mod.  Eq.  S  676: 
"The  Jurisdiction  of  a  court  of  equity  to  pro- 
tect a  franchise  from  unlawful  invasion  or 
disturbance  by  Injunction  Is  clearly  settled 
and  has  been  recognized  as  benign  and  salu- 
tary. The  ground  of  auch  jurisdiction  (s 
usually  the  prevention  of  irreparable  injury, 
the  avoidance  of  a  multiplicity  of  suits,  and 
the  abatement  of  annoyances  in  the  nature 
of  a  l^al  nuisance.  Another  controlling  rea- 
son for  Interference  by  equity  In  such  cases  is 
that  the  public  at  large  have  an  Interest  In 
the  protection  of  such  a  privilege  as  well  as 
tbe  party  interested.  And  while  the  court 
win  not  Interpose  to  prevent  a  mere  trespass 
of  an  ordinary  character,  yet,  when  a  tree- 
pass  or  a  series  of  trespasses  will  operate  to 
destroy  or  seriously  impair  the  exwdse  of  a 
franchise,  the  apprehended  injury  will  be  en- 
joined." 

If  one  may  obstruct  the  right  of  way  of  a 
railroad  company  and  prevent  It  laying  Its 
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tracks,  or  otherwise  providing  facilities  for 
transportation  of  freight  and  passengers,  and 
be  responsible  only  to  an  action  for  damages, 
It  would  be  Impracticable  for  the  Corporation 
Commission  to  enforce  Its  orders  providing 
for  Union  Depots,  double  tracks,  and  other 
means  necessary  to  the  convenience  and  safe- 
ty of  the  pablic.  Injunctive  relief  against  In- 
terference with  the  use  of  the  r^ht  of  way 
of  a  railroad  company  Is  not  given  because  of 
any  special  consideration  for  these  corpora- 
tions, but  because  they  are  public  agencies, 
chartered,  organized,  and  given  the  right  of 
eminent  domain,  In  contemplation  of  law,  to 
serve  the  public.  They  are  a  part  of  the 
system  of  highways  of  the  state.  We  find  no 
dJfScnlty  In  holding  that  the  plaintiff  Is  en- 
titled to  injanctlve  relief  against  interfer- 
ence with  Its  right  of  way,  without  regard 
to  the  solvency  of  persons  liiterferlng  there- 
wltli.  It  is  well  setUed  In  tbls  state  that  the 
company  acqidrea,  either  by  the  statutory 
method  of  condemnatlm  or  by  presumptloD, 
no  title  to  the  land,  but  an  easement  to  sub- 
ject It  to  the  uses  prescribed.  Blue  v.  Rail- 
road, 117  K.  0.  644.  23  S.  BL  276 ;  Ballroad  v. 
Sturgeon,  120  N.  C.  225,  26  S.  B.  778,  In  which 
the  same  charter  now  being  considered  was 
before  the  court ;  Barker  v.  Railroad,  187  N. 
G.  214.  48  S.  B.  116.  Before  the  plaintiff  la 
entitled  to  Invoke  tibie  Injunctive  power  of  th* 
court.  It  must  show  clearly:  (1)  That  It 
has  a  right  of  way  over  the  lands  In  con- 
troversy; (2)  the  extent  of  such  right;  (8) 
that  defendants  are  obstructing  or  threaten 
to  obstruct  Its  use.  If,  upon  this  record, 
fh&ee  IB  a  controversy  In  rei^wct  to  any  facts 
neceflsary  to  be  proved  to  entitle  the  plaintiff 
to  the  Injunction,  both  parties  will  be  re- 
strained from  trespassing  or  Interfering  untU 
a  trial  can  be  bad. 

With  these  preliminary  questions  disposed 
of,  we  proceed  to  Inquire  whether,  upon  all  of 
the  testimony  and  the  several  acts  under 
which  plaintiffs  claims  to  have  corporate  ex- 
istence. It  is  entitled  to  the  relief  demanded. 
We  are  met.  at  the  threshold,  with  a  contro* 
Tersy  in  regard  to  the  orl^n  of  the  corporate 
life  ot  the  Chafiiam  Railroad  Company.  In 
any  one  of  the  several  aspects  of  the  amtro- 
vvsy.  it  IfF  necessary  to  fix  the  date,  and 
therefore  the  act,  under  which  the  company 
acquired  a  1^1  status.  The  affidavit  of  Mr. 
Jenks  states  that  the  company  was  Incorpora- 
ted by  the  act  of  1868.  The  defendants  al- 
lege that  It  was  Incorporated  by  the  act  of 
1861.  On  the  argument  plaintiff  contends 
that  Its  origin  Is  based  upon  the  act  of  18S4. 
If  the  plaintiff's  contention  In  this  respect 
is  sustained,  It  had  the  power  to  condemn 
a  right  of  way  of  200  feet  In  width,  and  It 
would  seem  that  the  deed  of  Mr.  Dowd  and 
others  confer  a  right  of  way  of  the  same 
width.  Tbls  act  also  contains  the  provision 
that  an  entry  raises  the  presumptbm  of  title 
p^ected  at  the  end  of  two  years.  If.  on 
the  contrary,  the  corporate  existence  Is  based 
upon  the  act  of  1863,  the  deed  of  Dowd  and 


others,  being  dated  May  1,  1862,  Is  invalid; 
there  being  no  corporate  entity  at  that  date 
capable  of  taking  the  grant  It  Is  not  neces- 
sary to  Inquire  whether  Acts  1854r-B5,  p.  280, 
c.  230,  was  repealed  by  Acts  1860-61,  p.  116, 
c.  128.  While  there  Is  much  similarity  In 
the  provisions  of  the  two  acta,  there  are 
marked  differences,  not  necessarily  in  con- 
flict, but  showing  that  for  aome  reason  the 
persons  who  were  Interested  In  the  proposed 
road  wished  to  have  a  new  charter.  But  one 
of  the  persons  named  In  the  act  of  1854  ia 
named  in  that  of  1861.  We  concur  with  the 
plaintlff'a  counael  that  the  failure  to  organize 
under  the  act  of  1854,  within  the  two  years 
prescribed,  did  not  prevent  a  valid  oi^anlza- 
tlon  thereafter,  unless  forfeiture  was  de- 
clared 'upon  proceedings  Instituted  by  the 
state.  Womack,  Pr.  Corp.  64-68,  where  the 
authorities  are  cited.  While  this  la  true,  It 
may  well  be  that,  In  view  of  the  express  pro- 
vision that  upon  failure  to  begin  work  witb- 
In  two  years,  etc.,  "the  prlvll^s  here  grant- 
ed shall  be  forfeited  and  cease,"  etc..  those 
Interested  In  the  proposed  enterprise  pre- 
ferred to  avoid  any  possible  danger  of  a  for- 
feiture by  procuring  a  new  charter.  Again, 
we  find  that,  when  amendments  were  desired 
to  the  charter  from  the  convention  of  1861. 
the  ordinances  by  which  they  were  made  ex- 
pressly refer  to  the  charter  as  the  "act  of 
1861  (chapter  126),  ratified  February  16, 1861," 
etc.  The  defendants  are  not  seeking  to  at- 
tack collaterally  the  charter  of  the  company, 
as  In  Railroad  v.  Lumber  Co.,  114  N.  O.  680, 
18  S.  E.  646,  but  are  seeking  to  ascertain  un- 
der which  of  two  charters  the  Incorporators 
organized.  It  Is  well  settled  that  the  Incor- 
porators of  a  proposed  private  corporation 
must  accept  the  charter,  but  from  organiza- 
tion by  the  Incorporators  pursuant  to  its 
provisions  acceptance  will  be  presumed. 
Fertilizer  Oo.  v.  Clute,  112  N.  C.  440.  17  S.  E. 
419 ;  Womack,  Pr.  Corp.  76,  77.  While  there 
Is  no  direct  evidence  In  the  record  under 
which  act  the  company  was  organized,  we 
find  that  by  Acta  1862-63,  p.  27,  c.  26,  amend- 
ments are  made  to  "the  charter  of  the  Chat- 
ham Railroad  Company."  This  act  does  not 
expressly  refer  to  either  that  of  1854  or 
1861.  but  In  section  4  (page  28)  reference  is 
made  to  the  ordinance  of  the  conventlcm  en- 
titled "An  ordinance  in  addition  to  an  amend- 
ment of  an  act  of  the  Gleneral  Assembly,  rati- 
fied the  15th  day  of  February,  1861,  entitled 
*An  act  to  Incorporate  the  Chatham  Rail- 
road,'" ete.  By  sections  7  and  8  (page  28- 
S<y)  of  this  amendatory  act  power  Is  given  to 
condemn  a  right  of  way  over  lands  "of  one 
hundred  feet  on  each  side  of  the  center  ct 
the  track,"  etc  This  Is  followed  by  section 
9  (page  30),  providing  for  the  acquirement 
of  right  of  way  after  two  years  from  entry, 
etc.  It  will  be  observed  that  neither  of  tbeee 
provisions  are  In  the  act  of  1861.  while  both 
of  them  are  In  the  act  of  1864  In  sulntantlal* 
ly  the  same  language  as  In  the  amendment 
of  1868.  This  act  Is  manifestly  an  amend- 
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mmt  to  tike  act  of  1861,  and  not  of  1864.  In 
tbe  light  of  these  facts,  we  are  brought  to 
the  ccmclnsioD  that  tbe  Chatham  Railroad 
Oompanj  acquired  Its  corporate  existence  by 
Tlrtne  of  Acts  1860-61,  p.  116,  c.  129,  and 
that  we  most  look  there  and  to  tbe  acts 
amendatory  thereof  for  the  power  and  metti- 
od  of  acquiring  rights  of  way. 

AS  the  right  of  the  plaintiff  to  A  right  of 
way  over  the  land  owned  by  Mrs.  White  is 
dependent  upon  an  oitlrely  different  basis 
than  to  the  lands  of  tbe  other  defendants,  It 
will  be  best  to  discuss  this  questltm  first 
Beading  the  deed  or  grant  of  Ur.  Dowd  and 
others  In  the  light  of  tbe  act  of  1861,  we  must 
bold  e]tb«  that  It  Is  void  for  uncertainty,  or 
find  B(Hne  standard  by  which  to  apply  tbe 
maxlni,  "Id  certnm  est  quod  certum  reddl 
potest"  Tbe  grant  expressly  limits  the  ex> 
teat  of  tbe  right  of  way  to  "so  much  and 
no  more  *  •  •  than  tbe  said  company  by 
tile  act  of  tbe  Oeneral  Assembly  of  the  state 
of  North  Carolina  Incorporating  said  com- 
pany «  •  •  would  hare  a  right  to  con- 
drain  for  tbe  use  of  said  company."  Tbe  act 
of  1861  confers  tbe  power  to  "condonn  land 
for  right  of  way  and  all  other  porposes  of 
said  oranpaay."  We  are  no  nearer  a  solution 
of  tlM  qnestkn  u  to  tbe  width  of  the  right 
of  way  when  we  read  the  grant  In  tbe  light 
of  fbls  language.  If  we  hold  that  a  right  of 
mj  ot  the  width  necessary  to  carry  Into 
effSct  tbe  purposes  of  the  company  wab 
granted,  we  are  confronted  with  the  qnestltm 
whettier  the  words  "purposes  of  the  ocun- 
pany"  must  be  to  confined  to  tbe  purposes 
iriiieh  ezlsted  at  that  tine,  and  that 
Its  power  to  enter  and  oocniv  was  exhausted 
when  tbe  road  was  otmstrncted.  TUb  con- 
Btmetlim  would.  In  flie  light  of  what  we  know 
to  be  tbe  purpose  of  constructing  a  railroad, 
be  entirely  too  narrow.  It  would  confine  tbe 
company  to  tbe  soil  actually  covered  by  its 
cross-tlee  and  rails,  with  tbe  dratos  on  either 
ride.  When  we  examine  the  charters  of  otbet 
ndlroads  granted  by  the  Legislature  from 
1838  to  3860,  we  find  that,  when  the  width  of 
the  right  of  way  Is  fixed,  it  Is  usually  100  feet 
from  the  center  of  the  tradk.  BeT.  Code,  c. 
61,  entitled  "Internal  ImproTemento,"  conf  m 
apcm  all  railroad  companies  the  power  to  ctm- 
demn  land  of  the  width  of  "not  less  than 
eighty  feet  and  not  more  than  one  hundred 
feet"  It  would  seem  that,  In  the  absence  of 
any  limit  In  tbe  charter,  the  Chatham  Rail- 
road Ccmipany  by  tbe  general  public  law 
referred  to  and  tbe  express  grant  of  all 
*^rlTll%e8,  rights,  etc.,  of  corporate  bodl^  In 
tbe  state,"  had  "the  right  to  condemn"  to 
tbe  extent  of  100  feet,  and  thus  we  find  a 
standard  by  which  to  measure  the  right 
granted  by  tbe  deed  of  May,  1862.  Unless  we 
can,  in  this  way.  give  effect  to  the  deed  by 
rendering  the  description  of  tbe  easement 
certain,  we  would  be  compelled  to  bold  it 
invalid.  The  maxim,  "Ut  res  magls  valeat 
qoam  poea^"  admonishes  us  that  it  Is  our 


duty  to  uphold  the  deed,  If  by  reasonable 
construction,  it  can  be  done.  We  think  that 
the  worda,  "so  much  as  the  said  road  would 
have  the  right  to  condeoin,"  carry  the  right  of 
way  to  the  extent  of  100  feet,  which  would  be 
fixed  by  adopting  the  center  of  the  track  as 
tbe  point  from  which  the  measurement 
should  be  made,  extending  60  feet  on  each 
side.  This  construction  Is  sustained  by  the 
decisions  of  this  court  in  Beattle  t.  Railroad, 
108  N.  G.  426,  12  B.  B.  918;  Lumber  Oo.  v. 
Hlnes,  127  N.  O.  181,  87  B.  B.  162. 

Defendanto  call  to  our  attention  several  au- 
thorities wbldi  apparently  militate  against 
this  view  and  bold  that,  where  the  de- 
scription Is  uncertain,  the  right  of  the  com- 
pany will  be  restricted  to  the  land  actually 
occupied  by  the  company.  We  have  examin- 
ed the  cases,  and  find  but  one  which  Is  not 
easily  distinguished  from  the  language  used ' 
In  tbe  grant  before  as.  In  Ft  Wayne,  etc., 
Railroad  v.  Sbetry.  126  Ind.  884.  2S  N.  B. 
898.  10  L.  B.  A.  48,  the  grant  was  a  right  to 
construct  said  railroad  agreeably  to  and  in 
accordance  with  the  laws  of  the  state  of  In- 
diana, known  and  designated  as  "An  act  to 
provide  for  tbe  IncotporatlMi  of  railroad  com* 
panles,"  etc.  Tbe  stetnte  authorized  tbe  com- 
pany to  acqolre  by  condonnatlon  a  rl^t  of 
way  "six  rods  in  width."  The  court  was  of 
opinion  that,  as  the  company  was  not  requir- 
ed to  acquire  six  rods,  but  could.  If  it  saw 
pnq;>eT,  acquire  less,  the  language  of  ti»  stat- 
ute did  not  make  cerUIn  the  language  of  the 
deed.  It  has  been  held  by  this  court  that  a 
railroad  company  Is  not  required  to  condemn 
the  full  width  authorized  by  the  charter 
(Beal  V.  Railroad,  13G  J.  C.  298,  48  8.  B. 
674) ;  but  it  has  the  "right  to  condemn"  to 
tbe  prescribed  limit  atid  ttiis  is  the  standard 
fixed  by  tbe  deed.  In  the  case  of  Onthank 
V.  L.  S.  &  M.  8.  R.  R.,  71  N.  T.  194,  27  Am. 
Rep.  86,  the  easement  granted  was  a  right 
to  lay  a  water  pipe,  It  was  properly  held 
that  when  tbe  right  was  once  exercised,  tbe 
location  could  not  be  changed.  We  fully  con- 
cur with  the  learned  counsel  for  the  defend- 
ants that  such  is  tbe  law.  We  are  now  en- 
deavoring to  ascertain  tbe  extent  of  the  right 
What  passed  by  tbe  deed?  In  Hargls  v.  Kan- 
sas City,  C.  &  S.  Ry.,  100  Mo.  210,  18  S.  W. 
680,  a  right  of  way  of  indefinite  width  was 
given.  8o,  too,  In  this  case.  The  court  said: 
"Supposing  there  was  no  definite  agreement 
as  to  width  of  the  right  of  way,  but  an  int^- 
tlon  to  give  the  right  of  way,  then  we  think 
the  railroad  company,  In  entering  thereunder 
and  building  Its  road  at  large  expense,  ac- 
quired tbe  right  of  way  to  tbe  extent  au- 
thorized by  law.  The  landowner  has  not 
manifested  his  Intention  to  give  leas  than 
tbe  company  could  acquire  vaiAet  the  stetute, 
nor  has  the  ccnnpany  sought  to  limit  Ito  B.'p- 
propriation  to  any  less  amount  and  It  seems 
to  us  that  tbe  only  rule  that  would  be  fair 
and  just  to  both  parties  in  most  cases  of  this 
sort  so  far  as  the  extent  of  appropriation  Is 
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concerned.  Is  the  rule  which  the  taw  pro- 
Tldea."  1  Wood  on  Bailways.  {  211.  While 
It  iB  trne,  as  stated  In  the  brief,  that  Judge 
Elliott  Bays  that,  when  the  width  of  the  right 
of  way  Is  not  specified  In  the  grant,  the  cchd- 
pany  will,  In  general,  acquire  only  so  mncb  as 
Ifl  actual^  taken  and  used,  or  Is  reasonably 
necessary,  he  adds:  "There  is  much  reason, 
however,  for  holding  that  where  the  width  Is 
not  specified,  and  there  Is  nothing,  either  In 
the  contract  or  In  the  acts  of  the  parties, 
indicating  that  less  than  the  statutory  width 
was  granted,  it  will  be  presumed  that  a  right 
of  way  of  the  full  statutory  width  was  Int^d- 
ed."  The  decided  cases  are  not  uniform.  23 
Am.  &  Eng.  Enc.  701.  It  must  be  noted  that 
the  grant  or  deed  for  the  right  of  way  signed 
by  Mr.  Dowd  Is  also  signed  by  38  other  per- 
sons. It  does  not  appear  what  distance  Is  cov- 
ered by  the  lands  of  the  several  grantors,  but 
It  is  not  reasonable  to  suppose  that  the  right 
of  way  over  the  lands  of  so  many  pereons 
was  Intended  to  be  confined  to  the  land  ac- 
tually occupied.  We  are  therefor  of  the  opin- 
ion that  the  deed  was  a  valid  grant  of  a  right 
of  way.  and  that,  read  In  the  light  of  the 
statutes,  its  width  was  100  feet,  or  50  feet 
on  each  side  of  the  center  of  the  track.  This 
being  so,  the  plaintiff  acquired  the  same 
right  as  If  it  had  omdenmed  the  right  of  way 
pursuant  to  chapter  61.  Rev.  Code. 

The  question  next  arises,  what  use  may  It 
make  thereof?  and  whether  It  has  lost  or 
forfeited  such  rights  as  It  acquired.  The  de- 
fendant Mrs.  White  says,  and  we  take  It  as 
true,  that  she  and  her  father  had  been  in  the 
actual  occupation  and  use  of  the  land,  except 
that  portion  upon  which  the  track  is  located, 
for  more  than  40  years.  Whatever  ^ect 
such  possession  may  have  had  Is  controlled 
by  the  provisions  of  Rev.  Oode,  c.  6S.  i  28: 
Revisal  1905,  }  888:  *'No  railroad  •  •  • 
company  shall  be  barred  of  or  presumed  to 
have  conveyed,  any  real  estate,  right  of  way, 
easement,  which  may  have  been  condemned, 
or  otherw;lse  obtained  tor  its  use  as  a  right 
of  way.  depot,  statlm  house,  or  place  of  land- 
ing, by  any  statute  of  limitation  or  by  occu- 
patlon  of  the  same  by  any  person."  This 
statute  was  in  force  in  1662,  at  the  date  of 
the  grant  to  plalntlfl.  It  was  commented 
upon  and  sustained  In  Railroad  t.  McCaskill. 
M  N.  G.  746:  Bass  v.  Nav.  Oo.,  Ill  N.  O.  439, 
16  B.  E.  402.  19  L.  R.  A.  247.  The  possession 
by  defendants  of  the  land  covered  by  the 
right  of  way.  ttierefore,  cannot  operate  as  a 
bar  to  or  be  the  basis  for  any  presumptioii  of 
abandonment  by  the  Chatham  Railroad  Com- 
pany its  successors.  As  the  o^er  ques- 
tions apply  with  equal  force  to  all  of  the  de- 
fendants, we  defer  discussing  them  until  we 
have  disposed  of  the  branch  of  the  case  af> 
fectlng  the  other  defendants. 

In  regard  to  the  right  of  way  claimed  over 
the  lands  of  the  other  defendants,  there  be- 
ing no  contract  or  grant  and  no  condemna- 
tion, the  plaintiff  relies  upon  the  provlslona  ot 
the  charter  as  amoided     Acts  1862-48,  Sf.  ZQ, 


c.  26.  i  9.  set  forth  In  the  statnnent  of  facts. 
The  same  provision  Is  found  In  the  diarter  oC 
other  railroad  companies  and  has  been  sub- 
tained  by  several  decisions  of  this  court  In 
McGaskiirs  Case,  Biq>ra,  construing  the  Iden- 
tical language,  Smith,  O.  J.,  aald:  **The  pre- 
nimptton  of  the  convctyance  arises  fMm  tbe 
company's  act  In  taking  possession  and  build- 
ing the  railway,  when.  In  Hie  absence  of  a 
contract,  13ie  owner  fails  to  take  ttepB  tot 
two  years  after  It  has  been  completed  for 
recovttfng  eompensation.  It  springe  out  of 
these  eonenrrlng  facts,  and  is  Independent  of 
inferences  which  a  jury  may  draw  firom 
tbeta.  U  tbB  grant  Issued,  It  would  not  be 
more  effective  in  paBSlng  the  owno^  title  or 
estate.  Thus  vesting,  It  remains  In  tlie  com- 
pany as  Umg  as  the  road  Is  tqwrated,  of  the 
spedfled  breadth.**  We  had  occasion  In  Bar^ 
ker  V.  Railroad,  1S7  N.  a  214,  49  &  B.  US. 
to  eonatder  the  qnestioii,  and  stated  Hie  con- 
clusion to  whldi  we  arrived  as  to  the  con- 
stroctlon  of  the  statute.  The  amendment  of 
1863  conferred  upon  the  Chatham  road  the 
right  to  acquire  the  right  of  way  by  presump- 
tion as  prescribed  by  the  statntfe  While  the 
exact  dates  are  not  given,  we  do  not  onder^ 
stand  that  any  controversy  Is  made  In  regard 
to  the  entry  upon  the  lands  and  construction 
of  the  road  by  the  Chatham  Railroad  Com- 
pany, since  the  amendatory  act  of  1863.  and 
that  there  was  no  contract  authorizing  sucb 
entry.  This  being  so.  we  can  see  nothing  to 
prevent  the  acquisition  of  the  right  of  way 
under  the  provisions  of  the  statute  by  the  ad- 
mitted failure  to  have  the  damages  assessed 
within  the  two  years.  The  defendants  deny 
that  the  company  has  ever  completed  the 
road.  We  do  not  understand  this  denial  to  be 
that  the  company  has  not  constructed  a  rail- 
road between  the  termini  named  in  tiie  char- 
ter and  amendments  thereto,  but  that,  by 
building  side  tracks,  It  continues  to  construct, 
the  condition  has  not  arisen  making  the  bar 
complete.  We  think  this  construction  of  tbe 
statute  too  narrow.  If  adc^ted,  the  provision 
would  be  made  of  no  effect.  It  will  be  ob- 
served that  the  requirement  In  this  rett>ect  is 
not  that  the  entire  road  shall  be  completed, 
but  that  the  bar  becomes  complete  at  the 
end  of  two  years  "after  the  finishing  of  such 
portion  of  the  road."  As  we  said  In  Barker's 
Case,  supra:  "With  the  policy  which  prompt- 
ed the  Jjeglslature,  In  the  early  history  of 
railroad  building  In  the  state,  to  put  this  pro- 
vision in  the  charter  of  the  contemplated 
roads,  we  have  nothing  to  do.  Finding  them 
to  be  constitutional,  It  Is  our  duty  to  inter- 
pret and  enfOTce  them  In  accordance  with 
well-settled  principles  of  legal  construction." 

The  point  of  view  from  which  charters  for 
railroads  were  drawn  in  tills  state  60  years 
ago  must  not  be  lost  sight  of  In  ctmstrolng 
them  in  the  light  of  present  conditions.  If. 
to  Induce  the  Investment  ot  coital  In  the 
construction  of  railroads  and  deveh^ment  oC 
the  country,  large  privileges  were  eonfened. 
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not  tncoiutstent  wltb  tbe  exerclie  of  tlie 
Boverelgn  power  of  tbe  state  In  controlling 
tbem,  we  maj  not  construe  them  away  with- 
out doing  violence  to  sound  prtaclide  and  fair 
dealing.  When  these  rlgbta  of  way  were 
granted  or  statutes  enacted  permitting  tbelr 
aoittlsltfon  In  tbe  exercise  of  tbe  rigbt  of  em- 
inent domain,  It  was  contemplated  tbat  tbey 
shoold  be  of  anffldoit  width  to  enable  the 
company  to  safely  o];)erate  tbe  road  and  pro- 
tect tbe  adjoining  lands  firom  flre  commnul- 
cated  by  sparks  emitted  by  tbe  engines. 
Land  was  cheap  and  p<9aIatlon  sparse.  The 
railroads,  as  tbe  charters  show,  were  to  be 
Intllt  by  tbe  citizens  of  the  state;  the  capital 
stock  to  be  subscribed  by  large  numbers  of 
people.  Legislatures  were  ready  to  make 
broad  concessions  to  these  domestic  corpora- 
tions, and,  as  shown  by  the  record  In  this  and 
other  cases  la  this  court,  the  owners  of  lands, 
because  tbe  "benefits  which  wUl  arise  from 
the  building  of  said  railroads  to  the  owners 
of  the  land  over  which  the  same  may  be  con- 
structed will  greatly  exceed  tbe  loss  which 
may  be  sustained  by  them,*'  wen  "desirous 
to  promote  tbe  building"  thereof,  and  to  that 
end  to  give  to  than  ri^ts  of  way  orer  their 
lands.  When  the  road  has  been  conatmcted 
and  tbe  beneflta  enjoyed,  although  new  and 
nnexpected  condlttoaa  hare  arisen,  tbe 
lights  granted  may  not  be  wltiidrawn,  al- 
though tlie  Iffiig  defored  assotion  of  their 
Ml  extent  may  win>k  faaidablp.  In  AIcGaa- 
kni's  Case,  supra,  the  court  held  that  the 
company  wu  not  required  to  uae  every  part 
and  parcel  of  the  condemned  land  at  once, 
and  a  permlaalTe  nae  of  a  portlim  of  such 
land  did  not  deprive  the  corporation  of  tbe 
i4^t  to  take  possession  of  the  land  when 
needed  for  corporate  pnrposes.  It  la  tm^ 
posed  tibat  thia  dedalon  la  modified,  In  respect 
to  the  right  of  the  cmnpany  to  occupy  Oie  en- 
ure ri^t  of  way  Railroad  t.  Sturgeon,  120 
N.  a  326,  26  8.  B.  77ft  We  do  not  find  any 
language  in  the  <9bilon  In  that  caae  conflict 
lag  with  tlie  proposition  that  the  company 
Is  entitled  to  occupy  so  much  of  the  right  of 
way  as  may  be  necessary  to  accomplish  tbe 
purpose  of  Ae  orii^nal  acanlsltton.  Mr.  Jus- 
tice Uontgomezy,  In  Storgeon'a  Case,  sa;^: 
"What  reasonable  meaning  can  be  attached 
to  the  words  for  the  purpose  of  the  compa- 
ny,' exc^t  tbat  the  land  should  be  used  for 
cnch  purposes  lu  are  conducive  and  necessary 
to  tile  conducting  of  tbe  business  of  tbe  com- 
pany; that  Is,  of  safely  and  rapidly  trans- 
porting and  conveying  ^usengers  and  fre^fat 
over  its  railroad.  That  is  tiie  whole  busi* 
ness  of  the  company.  They  need  land  for  no 
other  purposes  than  to  properly  construct 
thdr  roadbeds  and  drain  them,  build  side 
tradks  when  necessary,  and  bouses  for  their 
emplcqrAi,  warehouses,  and  station  bouses, 
with  convenient  ingress  and  egress,  and  for  a 
other  pnrposes  tbat  may  have  escaped 
our  attention.  If  the  company  should  need 
the  whole  ol  tlie  rigbt  of  way  f    these  pur- 


poses. It  has  the  right  to  use  the  whole."  In 
tbat  case,  the  actitKi  to  recover  possession  of 
the  right  of  way  was  dismissed  because  the 
complaint  did  not  allege  Ibat  the  land  occu- 
pied by  the  defendant  was  necessary  for  the 
purposes  of  the  company.  In  McOaaUll's 
Case  this  question  was  not  raised. 

Defendants  say  that,  conceding  the  law  to 
be  as  stated,  they  deny  that  tbe  portion  of  the 
right  of  way  in  controversy  is  necessary  for 
the  purjtoses  of  the  company,  and  that  this 
denial  raises  an  issue  of  fiict,  which  must  be 
determined  by  a  Jury.  If  this  be  a  proper 
construction  of  the  law  announced  In  Stur- 
geon's Case,  v^  serious  consequences  would 
follow.  Any  peracm  in  the  possession  of  the 
right  of  way  of  a  railroad  could,  by  denying 
the  necessity  for  Its  use  by  the  company, 
drive  It  to  an  action  of  ejectment,  delaying 
tbe  laying  of  a  side  track  and  building  of  a 
blockhouse  or  station,  <Mnlaed  to  be  built 
by  the  Corporation  Commission,  or  decided 
by  the  company  to  be  necessary  for  the  safe- 
ty of  the  travelers  or  moving  freight  We 
cannot  think  the  court  ever  Intended  to  so 
hold.  As  the  company  Is  held  accountable 
for  tbe  condition  of  its  right  of  way,  and  may 
l>e  compiled  to  build  lUde  tracks  and  other 
structures  necessary  for  the  discharge  of  ito 
duties  to  tbe  public,  it  must  have  the  correla- 
tive right  to  be  the  judge  of  the  necessity 
and  extent  of  such  use.  The  qnestiCHi  was 
presented  and  discussed  by  Chief  Justice 
Shaw  In  Bralnard  v.  Claro.  10  Cush.  (Haas.) 
6,  &7  Am.  Dec;  74.  After  a  clear  statement 
of  the  extent  to  wlil<ih  railroad  companies 
may  use  llieir  right  of  way  at  tiie  time  of 
ccmstructlon,  he  aays:  "And  tbe  court  are 
also  of  the  opinion  that  the  right  and  power  of 
the  company  to  use  the  land  within  their  lim- 
its may  not  only  be  exwdsed  ori^nally, 
whoi  their  road  Is  first  laid  ont,  but  continues 
to  exist  afterwards;  and  If,  after  they  have 
commeoiced  (derations,  it  Is  found  necessary, 
in  the  Judgment  of  the  company,  to  make  fur- 
ther uses  of  tbe  land  asrigned  to  them  for 
purposes  Incident  to  tiie  safe  and  beneficial 
occupation  of  the  road,  •  •  •  tb^  have 
a  right  to  do  so  to  tbe  same  extent  as  when 
the  railroad  was  wiglnally  laid  oot  and  con- 
structed." In  that  case  ttie  Judge  durged 
the  Jury  that  th^  wen  the  Judges  of  the  ne- 
cessity. Tbe  court  says:  "We  think  the  Jury 
ought  to  have  been  Instructect  that  the  com- 
pany had  a  right;  under  the  powws  given 
them  by  their  act  of  Incorporation,  to  cut 
down  the  trees  In  questicm,  as  one  of  tbe  acts 
to  be  done  on  the  land  within  the  fire  rods, 
to  fit  and  pr^re  the  track  for  the  safe  and 
convenient  use  of  It,  for  the  Iransportetion  ot 
persons  and  freight  by  cars  and  locomotive 
engines;  that  they  were  the  Judges  of  what 
the  exigency  reqnhred."  This  we  think  tbe 
correct  view.  Of  course,  the  right  Is  limited 
by  the  express  words  of  the  grant  "for  the 
use  of  tbe  company."  Within  that  limit  the 
ot&cen  of  the  company  must  be  pwmitted 
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to  exercise  their  Judgment  To  permit  others 
to  do  so  would  seriously  Interfere  with  the 
power  of  the  roads  to  meet  the  ctmstantly  In- 
creasing demands  of  the  public. 

We  have  not  discussed  the  provision  In  the 
deed  or  the  charter  prohibiting  the  plaintiff 
from  entering  upon  the  yard,  garden,  burial 
ground,  etc.,  of  defendants,  because  It  is  not 
alleged  that  any  portion  of  the  land  In  contro- 
versy was  80  used  at  the  date  at  the  acaulsl- 
tlon  of  the  right  of  way.  If  It  has  been  ap- 
propriated to  such  use  since,  the  right  of  the 
plaintiff  would  not  be  thereby  interfwed 
with.  In  drawing  the  Injunction  order,  provi- 
sion should  be  made  to  prerrat  any  unreason- 
able or  tmneceBaary  damage  to  defendants* 
premlaes,  by  affording  reasonable  time  for 
gathering  crops,  removing  fences,  and  other- 
wise protecting  defendants'  property.  These 
matters  may  be  dealt  with  .1^  the  court  In 
tiie  order  to  be  made  herein. 

Upon  a  careful  and  anxious  examination  of 
the  entire  record,  we  find  no  controverted 
OictB  afl«ting  the  legal  merits  of  the  caaa 
We  are  of  the  opinion  that  there  was  mor  in 
bis  honor's  order  refusing  the  Injunction;  that 
In  regard  to  tiie  lands  of  Mrs.  White  the 
plaintiff  Is  entitled  to  a  ngbt  of  way  of  fiO 
feet  on  each  side  of  the  center  of  the  track, 
to  be  occupied  and  naed  for  the  "pnrposea 
ct  the  company";  that  In  regard  to  the  other 
defendants  tiie  right  of  way  extends  100  feet 
on  each  side  of  the  center  oC  the  track,  for 
like  purposes;  that  the  defendanto  should  be 
restrained  from  preventing  or  Interfering 
with  the  use  of  such  rl^t  of  way;  that  this 
opinion  be  certlfled  to  the  superior  court  of 
Wake  county,  to  the  end  that  further  pro- 
ceedings may  be  bad  in  accordance  there* 
with. 


STATE  V.  SCOTT, 
(Supreme  Court  of  North  Carolina.    Oct  1& 
1906.) 

CkUI INAL  hA.W  —  ViBDXCI  —  FOUC  —  SUITIOI- 

znoT. 

Where  the  jury  stated  the  facts  essential 
to  a  conviction  and  upon  them  found  defendant 
RuiltT,  and  added  that  npon  their  opinion  of 
the  law,  of  which  they  were  ignorant,  they  ren- 
dered a  verdict  of  not  Ruilto,  It  was  proper 
for  the  court  to  adjudge  defendant  guilty. 

[Ed.  Note.— For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  |  ^302.] 

Appeal  from  Superior  Court,  Union  Coun- 
ty; Justice,  JvAge. 

Robert  Scott  was  convicted  of  selling  liquor 
without  a  license,  and  he  appeals.  Affirmed. 

Williams  &  Lemmond,  for  appellant  The 
Attorney  General  and  Walter  Claric,  Jr.,  tor 
the  Stote. 

PER  CURIAM.  The  defendant  was  to- 
dlcted  for  selling  liquor  without  a  license  In 
July,  1802,  when  there  was  a  law  torbiddlng 
the  sale  of  liquor  without  a  license  In  Union 


county.  His  counsel  contends  that  this  law 
was  repealed  by  subsequent  enactments  which 
still  made  It  an  offense  to  sell  llqnor  with- 
out a  license^  but  which  repealed  all  laws  in 
conflict  with  them.  It  seems  to  ub  clear  that 
the  question  raised  In  this  case  is  the  same 
as  that  which  was  presented  in-  State  v.  Per- 
kins, 141  N.  C.  — 63  8.  E.  7315.  There  is 
really  no  substantial  difference  betwe^  the 
two  cases,  and  that  case  must  govern  this  one. 
The  later  act  repeals  the  earlier  one  only  In 
so  far  as  they  are  In  conflict  It  cannot  re- 
troact  so  as  to  affect  offenses  committed  prior 
to  Ite  passage,  and  the  earlier  act  cannot  oper- 
ate prospectively,  so  as  to  affect  offraises  com- 
mitted In  the  future.  Their  r^pective  fields 
of  operation  are  bounded  by  a  line  drawn  at 
the  date  of  the  later  act;  the  earlier  act 
applying  to  offoues  committed  before^  and 
the  later  to  those  committed  after,  that  date. 
As  neither  can  trench  upon  the  intimate 
province  of  the  other,  there  Is  no  necessary 
repugnancy  between  them.  The  earlier  act, 
ttierefdre.  Is  repealed,  but  mly  as  to  of- 
fmses  committed  after  the  passage  of  the 
later  onig.  and,  as  to  all  offenses  committed 
beftMce  that  ttoi^  it  has  Ite  contemplated 
force  and  effect  In  this  way  the  two  acto 
are  brougJit  toto  harmony,  and  the  inten- 
tion of  tlie  L^lslatore  is  not  only  effectuated, 
but  given  full  play. 

The  form  of  the  special  vodict  was,  it  Is 
true,  a  little  unusual,  but  tbe  Jury  steted  the 
facto  essential  to  the  defendantfs  conviction, 
and  upon  them  tound  him  guilty,  addli^  that 
"npon  their  opinion  of  the  law.  of  whldi  they 
were  Ignorant  they  roidered  a  verdict  of 
not  guilty."  This  the  Judge  properly  ignored 
as  surplnsi^  or  at  least  as  erroneous,  and 
adjud^ied  the  defendant  guilty  upon  the  facte 
("Utile  per  Inutile  non  vltlatnr").  Indeed, 
it  would  seem  that  the  Jury  meant  to  sab- 
mlt  the  questlott  of  guilt  to  the  court  upon 
the  facts,  though  they  expressed  their  in- 
tention to  do  so  somewhat  awkwardly.  The 
result  of  the  case  was  the  correct  <Hie. 

No  error. 


McCOY  et  ux.      CAROLINA  CENT.  B. 
(Supreme  Court  of  North  Carolina.  Oct2B,19U6.) 

1.  RAILBOADS— FlKBS  —  Aonon  —  ISSTTBS  AND 

Pboop. 

In  an  action  against  a  railroad  company 
for  fire  alleged  to  have  been  negligently  set  out, 
the  only  allegation  of  negligence  was  that  de- 
fendant carelessly  and  negligently  allowed  its 
right  of  way  to  become  fovfl  with  dry  grajm  and 
other  inflammable  matter,  which  was  flred  by 
sparka  from  a  passing  engine,  and  that  the 
fire  immediately  reached  and  burned  over  plain- 
tiff's land.  Plaintiff's  only  witness  testified 
that  the  place  where  the  fire  caught  was  very 
clean;  that  there  was  some  dry  grass  on  the 
right  of  way.  which  bad  iKen  burned  over  in 
the  spring  of  1000;  that  there  was  an  extra- 
ordinary drought  at  that  time ;  and  that  the  fire 
that  burned  over  plalntitPs  land  sterted  In  a  bay 
not  shown  to  have  been  on  the  right  of  way. 
Held,  that  the  erldenos  tailed  to  estsbUah  the 
n^ligence  alleged. 
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2,  NEOLiaBRCB— PLBA,DinO— VaBIAROI. 

Where  a  e(»npklnt  apecifies  aod  partfcolar- 
nm  tat  n^lcene*  nllcd  od,  plaintiff  omoot  re- 
cover on  proof  of  Diligence  other  than  that  al- 
leged. 

[Ed.  Note.— For  eai«  in  point,  aee  vol.  87, 
Gent.  Die.  Negligence,  |  20S.1 

Appeal  from  Bnpwlor  Goiir^  Bmngwldi 
Countr;  O.  H.  Alloi,  Judge. 

Actloo  by  Ij.  O.  UeCof  bsA  wife  acainit 
tlie  Oaxollna  Central  Ballioad.  Trom  a  Judg- 
ment for  plalntut  defendant  appeal&  Be- 
Tersed. 

Tbe  plaintiff  saed  to  recover  damages  al- 
leged to  bare  been  sustained  by  reason  of 
the  defendant's  negligence  In  keeping  a  fbnl 
right  of  way,  to  which  It  was  charged  that 
Qre  was  commnnlcated  from  defendant's  en- 
gine and  thence  to  plaintiff's  land.  The  fol- 
lowing  lasnes  were  snbmltted :  "(l)  Is  the 
plaintiff  tbe  owner  of  the  lands  mentioned 
and  referred  to  In  the  complaint?  A.  Yes. 
(2)  Was  the  plaintiff  damaged  by  tbe  n^U- 
gence  of  the  defendant,  as  alleged  in  tbe  com- 
plaint? A.  Yes.  (8)  What  damage  U  j^aln- 
tiff  entitled  to  recover?   A.  $260.'* 

Weavw  A  Rnaiic,  for  appellant 

BROWN,  X  The  0Dl7  allegatloa  of 
llgence  set  out  In  the  complaint  li  as  fol- 
lows :  That  on  said  date  the  said  defendant 
careleasly  and  negfllgently  allowed  Hb  ilfl^t 
of  way  to  become  fonl  with  dry  grass  and 
other  Inflammable  matter,  which  was  fired 
by  sparks  from  a  passing  aigine,  the  fire  Im- 
mediately reaching  plaintiff's  land,  bnmlng 
over  said  land,  destroying  and  bnmlng  np 
qnantltlea  of  timber,  pine,  straw,  and  other 
products  <tf  Talne,  to  plalntUTs  damage  9800." 
It  is  to  be  observed  ttiat  no  negligence  Is  al- 
leged other  than  sndi  as  relates  to  tbe  condi- 
tion of  tbe  rlfl^t  of  way.  The  omtroveray  Is 
thwefbre  limited  to  two  Inquiries :  Was  tbe 
right  of  way  in  the  condition  alleged?  If  so, 
was  tbe  fire  caused  by  such  alibied  negli- 
gence? 

Tbe  plaintiff  offered  tbe  following  evi- 
dence: I*,  a  McCoy  tastlfled  steely  to  tbe 
title  to  tbe  land  and  damages.  He  knew 
nothing  of  tbe  fire  or  Ita  cause,  or  tbe  condi- 
tio of  tbe  right  of  way.  Charles  HcCoy  tes- 
tified: "I  was  at  Northwest  Station  on  the 
day  of  the  fire.  The  train  bad  passed  going 
towards  Wilmlngtim.  After  it  passed  a  fire 
Vnmg  up.  Tbe  place  where  the  fire  started 
was  betwem  tbe  tel^aph  pole  and  the  rail- 
road track  on  the  right  of  way.  Tbe  fire  al- 
so caugM  further  down  In  a  bay  adjoining  the 
right  of  way.  This  second  fire,  which  can^t 
In  the  bay,  broke  out  Into  a  big  fire  and  burn- 
ed over  the  land,  and  Is  the  one  which  did 
tbe  damage.  There  was  some  dry  grass 
where  the  flie  first  started."  On  cross-exam- 
ination be  said:  **I  do  not  know  the  width 
of  tbe  defendant's  right  of  way  where  the 
Are  started.  I  do  not  know  the  width  of  the 
right  of  way  at  tba  point  whero  ttie  bay  ad-  | 


joined  same.  I  do  not  know  whether  the  tel- 
egraph pole  is  on  the  defendant's  right  of 
way.  The  place  where  tbe  fire  first  started 
was  very  clean.  There  was  a  little  dry 
grass.  It  had  been  burned  over  In  the  spring 
of  1900.  There  was  an  extraordinary  drought 
at  that  time.  It  had  been  a  very  long  dry 
spell  and  rain  was  much  needed.  When  the 
fire  started  In  the  bay,  it  broke  ont  Into  a 
big  fire,  and  burned  over  the  land."  At  the 
conclusion  of  this  evidence  plaintiff  rested. 
Tbereupott  defendant  moved  to  nonsuit  plain- 
tiff and  dismiss  the  action  nnd«r  the  statute 
for  that. there  was  no  evidence  of  negligence 
as  alleged  In  tbe  complaint  This  motion 
was  overruled  and  defendant  excepted.  The 
defendant  Introduced  five  witnesses,  who 
testified  that  tbe  right  of  way  was  perfectly 
clean  and  had  recently  been  "burned  off"  by 
the  section  master,  and  also  that  the  damage 
was  very  small,  and  rested  Its  case.  Plain- 
tiff offered  no  othw  testimony.  Defendant 
renewed  motion  to  nonsuit  which  being  ovw- 
ruled,  d^oidant  excited.  T6e  defendant 
also  requested  the  court  among  other  mat- 
ten  of  law,  to  cba^  that  there  was  no  evi- 
dence of  tbe  existence  of  Inflammable  or 
ounbmtfble  material  on  Ote  rlgbt  of  way. 
which  was  refused,  and  defoidant  again  ex- 
ceptsiL 

We  ttUnk  tbe  motion  to  mmsnlt  should 
have  been  sustained,  tbe  only  alli^tlon  of 
ne^lgence  relates  to  the  condition  of  the 
right  of  way,  and  tbe  second  Issue  pointedly 
refers  to  that  specific  negligence  alleged  In 
tbe  con^lalnt  and  to  no  other.  As  will  be 
seen  by  his  fatmor's  charge,  tbe  case  was 
tried  with  r^erence  to  that  character  of  n^- 
llgence  only.  The  court  abaxgeA  as  follows : 
"This  Is  an  actlcit  for  damages  allied  to 
have  been  sustelned  by  reason  of  n^llgence 
of  the  defendant  in  allowing  Its  right  of  way 
to  become  foul  with  Inflammable  material, 
and  by  reason  of  a  fire  originating  <m  said 
rlgbt  of  way  and  burning  over  plaintiff's 
lands.  The  burden  is  upon  the  plaintiff  to 
satisfy  yon  by  the  greater  weight  of  the  evi- 
dence that  Infiammable  material  bad  been 
allowed  to  accumulate  iqmn  d^endanfs  right 
of  way,  and  that  by  reason  of  the  existence 
of  the  sam^  a  spark  emitted  from  defend- 
ant's engine  Ignited  such  Inflammable  ma- 
terial." There  Is  no  evidence  whatever  that 
the  defendant  was  negligent  as  to  the  condi- 
tion of  the  right  of  way,  or  that  tbe  fire 
caught  on  the  right  of  way  because  of  any 
accumulation  of  Infiammable  material,  as 
alleged  In  the  complaint  The  plaintiff's  ou- 
ly  witness  testified  that  the  place  where  the 
fire  caugbt  was  very  clean;  that  there  was 
a  little  dry  grass  on  tbe  right  of  way.  and 
that  It  had  been  burned  over  In  the  spring 
of  1000.  He  also  said:  "There  was  an  ex- 
traordinary drought  at  that  time;  it  had 
been  a  very  long  dry  spell."  The  fact  that 
there  was  a  '^little  dry  grass"  on  tbe  right  of 
way  In  a  period  of  extraordinary  drought  Is 
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not  negllgeQce.  But,  If  It  was,  that  grasB 
<Ud  not  catch  fire,  for  the  witness  distinctly 
Maya  the  place  where  the  first  fire  caught  was 
^'very  clean."  It  caught  nowhere  else  on  the 
rlg^t  of  way.  Furthermore,  the  fire  which 
caught  on  the  right  of  way  at  the  "very 
clean"  place  mentioned  by  the  witness  spread 
no  farther.  It  died  out,  and  did  not  get  off 
the  right  of  way,  due  inrobably  to  its  clean 
condition.  According  to  the  witness  it  was 
not  this  fire  which  spread  over  piaintHTs 
land  bat  anothw  fire  which  originated  fur- 
ther down  and  ofC  the  right  of  way.  The 
evidence  therefore  fftUa  to  sustain  the  only 
allegatlou  of  n^Ugmce  set  oat  In  tba  com- 
plaint That  allegation  specifies  and  partl- 
cnlarlses  the  negligence  and  the  plaintiff 
caimot  recover  on  any  otiier.  It  la  a  settled 
maxim  of  the  law  that  proof  without  allega- 
11<m  la  as  nnavalUng  as  allegation  without 
proof.  The  autborltlea  are  In  accord.  Hoss 
T.  RaUroad,  122  N.  a  891,  29  8.  B.  410;  Gon- 
ley  T.  Railroad,  109  N.  a  09%  14  8.  R  803; 
Elliott  on  RaUroads,  t  1B94. 

The  eridoioe  in  the  case  having  tailed  to 
Itrove  the  alleged  negligence  set  out  In  tiie 
complaint,  flw  raotlrai  to  nonsuit  should  have 
Iwen  allowed.  For  falling  to  do  so  there  Is 
«rror,  and  the  case  Is  reversed. 


ANDERSON  et  ax.  v.  WILKINS. 

<8upr«ma  Court  el  North  Oarolina.    Sept.  26, 
lOOC) 

dOHSTrnmosAL  Ii4w— Statutes— Bbtbospko- 
TivB  Oferatior— Remedies. 

BeviBtU  1905.  {  1591,  declaring  that  all 
parties  not  in  esse,  who  may  take  property  on 
contln^Dcy  nnder  any  will,  are  bound  by  any 

ftroceedings  theretofore  had  for  the  sale  thereof, 
D  which  all  persons  In  being,  who  would  take 
such  property  if  the  contingeDCy  had  then  hap> 
pened,  have  been  properly  made  parties,  pro- 
vided that  the  act  shall  not  affect  any  vested 
right,  !s  a  valid  exercise  of  l^ialatlve  power 
as  to  contingent  rights  previoaaly  created; 
and  where  a  testator  dying  In  1896  directed 
that.  If  either  of  his  children  named  In  his  will 
should  die  leaving  no  children  living  at  his 
death,  the  land  devised  to  sach  child  so  dyins 
sboald  descend  to  bis  surviving  brothers  and 
sisters  and  to  the  Issne  of  such  as  may  be  dead, 
and  special  proceedings  were  had  by  one  of  the 
devisees  In  1806  for  a  sale  of  the  land  devised 
to  her.  In  which  all  the  persons  iii  being  inter- 
ested In  the  will  were  made  parties,  a  convey- 
ance of  such  Interest  pursnant  to  a  decree  regu- 
larly entered  passed  a  good  title. 

[Ed.  Note.— For  cases  In  point,  see  vol.  10, 
Gent  Dig.  Constitutional  Law,  i  542.] 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty; Long,  Judge. 

Action  by  W.  P.  Apderson  and  wife  against 
R.  S.  Wllklns  for  specific  performance  of  a 
contract  to  convey  land.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Afl3rmed. 

The  following  are  the  facta  found  by  the 
Judge :  The  plaintlflTs  contracted  to  sell  to  the 
defendant  a  lot  In  Wilson  for  $1,000,  and  ten- 
dered a  deed  for  It;  but  the  defendant  re- 
fused to  pay  the  purchase  money,  alleging 


that  the  title  Is  defective.  The  lot  Is  a  part 
of  a  larger  parcel  -of  land  in  the  same  town 
which  was  devised  to  the  feme  pialntUf 
(formerly  Lucy  Whitehead)  by  her  father,  H. 
6.  Whitehead.  He  had  four  other  children, 
Robert  B.,  H.  O.,  William  B.  and  James  S. 
Whitehead,  all  of  whom  survived  him.  Be- 
fore August  SI,  1896,  the  feme  plahiUfT  bad. 
intermarried  with  her  ct^Ialntiff,  and  on 
said  date  th^  had  living  one  child,  Mary 
Gray  Anderson,  who  is  still  living.  Prior  to 
said  date  H.  O.  Whitehead,  St.,  had  Inter- 
married widi  Nolla  Q.  Whitehead,  and  on 
that  date  they  had  living  one  t^ld,  Dorotiiy 
Whitehead,  and  since  said  date  there  has 
been  bom  of  said  marriage  auQtiier  child, 
Nolla  O.  Whitehead;  both  of  said  children 
being  still  alive.  At  the  said  time  neither 
Robert  B.  Whitehead,  William  B.  Wbltebead, 
nor  James  S.  Whitehead  were  married,  and 
William  6.  and  James  S.  Whitehead  were 
minors;  F.  W.  Barnes  being  th^r  regularly 
appointed  gaardlan.  On  August  81,  1896, 
the  plalntUEs  in  tills  case  and  th^  daughter, 
Mar7  Gray  Anderson,  and  H.  O.  Whlt^ead, 
Jr..  and  his  wife,  Nolla  O.  Whitehead  (the 
Infant  being  represrated  by  a  next  friend 
duly  appointed  by  the  court),  Instituted  a 
epedal  proceeding  before  the  clerk  against 
Robert,  W.  B.,  and  James  S.  Whitehead  for 
a  sale  of  the  land;  the  minors  being  repre- 
smted  by  their  guardians.  This  proceeding 
was  regular  in  form,  and  the  court  decreed 
that  a  sale  be  made  of  the  land  devised 
to  the  feme  plaintiff,  Lucy  W.  Andoreon,  by 
her  father,  discharged  of  the  Umitatlona 
Imposed  by  the  will,  and  this  judgment  was 
afterwards  regularly  approved  by  the  judge 
of  the  Biq>erIor  court  At  all  stages  tjtt  this 
proceeding  the  respective  parties  wwe  rep- 
resented by  counsel.  All  persons  In  being 
who  wonld  have  taken  undw  the  will.  If 
the  contingency  hereinafter  mentioned  had 
then  happened,  were  duly  made  parties  to 
that  proceeding.  Since  the  coming  of  age 
of  all  the  children  of  H.  G.  Wliltehead,  Sr.. 
they  have  executed,  pursuant  to  the  Baid 
judgmait,  a  mutual  deed  of  exchange  and 
release^  each  thereby  releasing  any  and  all 
pres^  or  future  Interest  which  he  or  sbe 
had  In  and  to  the  property  of  the  othtr.  The 
defendant  admits  that  H.  G.  Whitehead,  Sr., 
at  the  time  of  liis  death,  which  oocorred 
prior  to  August  31,  1896,  had  a  good  and  In- 
defeasible title  to  said  lot,  and  that  by  the 
deed  which  the  plaintiffs  have  tendered  he 
will  acquire  a  good  title,  unless  the  same 
Is  rendered  defective  or  unsound  by  the 
following  clause  In  the  will  of  Qie  said 
Whitehead,  which  extends  to  and  qualifies 
all  the  devises  made  to  his  children  by  tbat 
Instrument:  "Item  24.  It  Is  my  farther 
will  that,  if  either  of  my  chlldrMi  herein 
named  should  die  leaving  no  dilld  living  at 
his  or  her  death,  then  and  In  ttiat  case  I 
will  that  the  land  devised  herein  to  such 
(^lld  80  dying  shall  descend  to  his  or  ber 
surviving  brothers  and  slaters,  and  to  tbe 


Digitized  by  Google 


N.  O)  ANDERSON 

Issue  of  Bodi  m  may  be  dead;  BWdi  tane 
representins  tbeir  parente."  The  case  was 
submitted  to  the  coart  below  upon  an  agree- 
meet  that  the  judge  should  And  tbe  facts 
oikI  enter  Jodgment  thereon  according  to 
bis  opinion  of  the  law.  The  court  concluded 
that,  nnder  section  1391  of  tbe  Bevlsal  of 
1905  and  tbe  Judgment  of  the  clerk  as  ap- 
proved the  judge,  tbe  plaintiffs  can  con- 
vey a  good  and  perfect  title*  and,  having 
entered  judgment  accordingly  against  tbe  de- 
fendant, be  appealed. 

John  E.  Woodard,  for  appellant  F.  A. 
Woodard  and  Oomior  ft  Connor,  for  appel- 
lees. 


WALKER,  J.  (after  stating  tbe  case). 
We  need  only  consider  the  question  raised 
as  to  the  ralldlty  of  Acts  190fi,  p.  109,  c 
98  (Bevlsal  190S,  |  1681),  by  which  all 
parties  not  In  esse  who  may  take  property. 
Id  expectancy  or  upon  a  contlngracy,  under 
limitations  In  deeds  or  wIIIb,  are  bound  by 
any  proceedings  theretofore  had  for  tbe  sale 
thereof.  In  which  all  persons  In  being  who 
wonld  bave  taken  such  property,  If  the  con- 
tingency had  then  happened,  hare  been  prop- 
erly made  parties;  It  being  expressly  pro* 
Tided  that  the  act  shall  not  affect  any  vested 
r^t  or  estate.  It  Is  not  questioned  that 
tbe  proceeding  under  examination  was  r^- 
olarly  conducted  in  all  Its  stages,  or  that 
the  title  which  the  defendant  will  acquire 
imder  the  deed  tendered  by  tbe  plaintiff  will 
be  nndoabtedly  a  good  and  perfect  one,  If 
Qiot  act  Is  a  valid  exercise  of  legislative 
power.  The  rule  applicable  to  cases  of  this 
desctiptlon  Is  substantially  the  following: 
If  the  thing  wanting  or  which  failed  to  be 
toie,  and  which  const!  tu tea  tbe  defect  In 
tbe  proceedings.  Is  something  tbe  necessity 
for  which  the  legislature  might  have  dls- 
peued  with  by  prior  statute,  then  It  Is  not 
beyond  tbe  power  of  the  Legislature  to  dis- 
pose with  it  by  subsequent  statute ;  and  if 
tbe  Irr^Iarlty  consists  ia  doing  some  act, 
or  in  the  mode  or  manner  of  doing  some 
act,  which  tbe  L^islature  might  have  made 
Immaterial  by  prior  law,  it  is  equally  com- 
petoit  to  make  tbe  same  immaterial  by  a 
sobseqnent  law.  Ckwley  on  ConHt.  Llm.  (7th 
Ed.)  p.  531.  The  general  rule,  therefore, 
Is  that  tbe  Legislature  may  validate  retro- 
q>ectlvely  any  proceeding  which  might  bave 
been  authorized  In  advance,  even  though  its 
act,  It  has  been  said,  may  operate  to  divest 
a  right  of  action  existing  in  favor  of  an  In- 
dividual, or  subject  him  to  a  loss  be  would 
otherwise  not  bave  incurred.  8  Am.  &  Eng. 
Em;.  940.  There  are,  of  course,  exceptions 
to  this  rale ;  but  this  case  Is  not  within  any 
of  them.  In  regard  to  the  validity  of  re- 
troactive l^slatlon,  so  far  as  it  may  affect 
only  expectant  or  contingent  interests,  we 
think  the  law  Is  well  settled  that  the  poww 
thus  to  deal  with  each  Interests  resides  In 
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the  Legislature.  Justice  Woodbury  stated 
the  rule  with  great  clearness,  and  what  he 
said  has  been  accepted  by  tbe  courts  and  law 
writers  as  an  authoritative  utterance  and  as 
declaring  the  true  doctrine  upon  the  subject 
Laws  enacted  for  the  betterment  of  judicial 
procedure  and  the  uufetterlng  of  estates,  so 
as  to  bring  them  Into  market  for  sale,  can- 
not be  regarded  as  opposed  to  fundamental 
maxims,  "unless,"  as  be  says,  "they  Impair 
rights  which  are  vested,  because  most  civil 
rights  are  derived  from  public  laws,  and  If, 
before  tbe  rights  become  vested  in  particular 
Individuals,  tbe  ctmvenlence  of  the  state 
necessitates  amendments  or  repeals  of  such 
laws,  those  individuals  bave  no  cause  of 
complaint.  Tbe  power  that  authorizes  or 
proposes  to  give  may  always  revoke  before 
an  Interest  Is  perfected  In  IJie  donee."  Mer- 
rill V.  Sherburne,  1  N.  H.  213,  8  Am.  Dec. 
62;  Cooley  (7th  Ed.)  p.  611.  Chancellor 
Kent  In  speaking  of  retroactive  statutes, 
says  substantially  that  while  such  statutes, 
affecting  and  changing  vested  rights,  ere 
very  generally  ctmsldered  in  this  country  as 
founited  on  unconstitutional  principles,  and 
consequently  inoperative  and  void,  yet  that 
this  doctrine  Is  not  understood  to  apply  to 
remedial  statutes,  which  may  be  of  a  re- 
troactive nature,  provided  they  do  not  Impair 
contracts,  or  disturb  absolutely  vested  rights, 
and  only  go  to  confirm  rights  already  exist- 
ing, and  proceed  in  furtherance  of  tbe  rranehy 
by  curing  defects  and  adding  to  tbe  means 
of  enforcing  existing  obligations.  Such  stat- 
utes bave  been  held  valid  when  clearly  Just 
and  reasonable,  and  conducive  to  tbe  general 
welfare,  even  though  th^  might  opiate  in 
a  d^ee  upon  existing  rights.  1  Kent  Com. 
446;  Gool^,  supra.  So  long  as  the  interest 
remains  contingent  only,  the  Legislature  may 
act  for  a  bare  expectancy,  or  any  estate 
depending  for  Its  existrace  on  the  happening 
of  an  uncertain  event,  is  within  its  control, 
not  being  a  vested  right  which  Is  protected 
by  constitutional  guarantees.  If  this  be  so, 
the  nature  of  estates  and  their  oijoyment 
must  to  a  certeln  extent,  and  Indlrectiy,  be 
subject  to  I^islative  control  and  modification 
in  order  to  promote  the  public  welfare^ 
Smith  on  Statutory  ft  Const  Constr.  412. 

In  this  country  estates  In  tall  have  vray 
generally  been  turned  into  estates  in  fee 
simple  by  stetutes  tbe  validity  of  which  Is 
not  disputed.  De  Mill  v.  Lockwood,  S 
Blatchf.  66,  Fed.  Cas.  No.  3,782;  Lane  T. 
Davis,  2  N.  C.  277;  MInge  v,  Ollmour,  Id. 
279.  Such  statutes  operate  to  Increase  and 
render  more  valuable  the  Interest  which 
the  tenant  In  tall  possesses,  and  are  not 
therefore,  open  to  objection  from  him,  and 
as  no  other  person  In  these  cases  has  any 
vested  right,  either  in  i>oB8essIon  or  expect- 
ancy, to  be  affected  by  such  a  change,  the 
expectation  of  the  heir  presumptive,  which 
Is  at  best  but  a  contingent  Interest  must 
be  subject  to  tbe  same  omtrol  aa  In  other 
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cas«a  Oooley  (7th  Ed.)  612.  It  baa  also 
been  held  that  tbe  L^Blatnre  baa  tbe  pow- 
er Dj  special  act  to  conflrm  a  coDveyance 
la  fee  simple  of  a  tenant  In  tail  (ComstcxA 
T.  Gay,  61  Conn.  46),  altbongb,  perhaps, 
this  coold  not  bare  beoi  done,  If  tbe  possibil- 
ity ot  Issue  bad  become  extinct,  and  where 
the  estate  of  tbe  toiant  bad  ceased  to  be 
one  of  Inheritance,  and  a  rerersionary  In- 
terest bad  become  rested  (1  Washbom,  B. 
P.  ^-^B^  and  notes).  Numerous  cases  can 
be  cited  in.  which  such  power  has  beoi  held 
to  belong  to  the  Legtslatore,  where  tbe  in- 
terest to  be  affected  is  only  contingent,  or 
at  least  not  Tested.  Kearney  t.  Taylor.  16 
How.  (U.  S.)  484,  14  L.  Ed.  787;  Randall 
T.  Erleger.  23  Wall.  (U.  S.)  137.  23  L.  Ed. 
124;  6  Am.  ft  Eng.  Bnc  (2d  Ed.)  p.  967, 
wbrae  the  authorities  are  odlected.  An  il> 
lustration  of  the  application  of  this  settled 
principle  la  to  be  found  in  the  dedsions  <Kr 
this  court,  in  which  statutes  validating  c^ 
tain  Judldal  acts  and  proceedings  have  been 
upheld.  Howerton  t.  Sexton,  90  N.  a  681; 
Carter  t.  Rountree.  109  N.  a  29,  18  S.  B. 
716:  Bass  T.  NaTigatlon  Ca,  Ul  N.  a  459, 
16  8.  E.  402.  19  U  a  A.  247;  Barrett  t. 
Barrett.  120  N.  O.  127,  26  B.  B.  691.  86  L. 
B.  A.  226.  8ee.  also,  Bank  t.  Bank,  22  Wall. 
(U.  8.)  276,  22  L.  Bd.  871.  But  it  seems 
useless  to  pursue  tills  Uim  of  thought  any 
further,  in  view  of  the  recoit  decteicm  in 
Springs  T.  Scott.  182  N.  C.  548,  44  S.  a 
116.  wliere  Mr.  Justice  Ccnmor,  speaking  for 
tbe  court  In  a  learned  and  exhaustive  dis- 
cussion of  a  similar  question,  as  to  tiw  valid- 
ity of  Acts  1908.  p.  123.  C.  99  (Revlsal  1906, 
I  U90),  In  respect  to  Its  retrospective  aper- 
ation  upon  the  will  considered  in  that  case 
and  the  estates  that  are  created  thereby, 
danonstrates  by  reason  and  authority  that 
tbe  act  is  valid,  even  when  allowed  to  reach 
back  and 'affect  estates  already  created  by 
will,  so  far,  though,  only  as  it  Is  permitted 
to  apply  to  Interests  not  yet  vested.  If  the 
act  of  1903  can  be  thus  susteined,  we  do 
not  see  why  judicial  proceedings,  conducted 
In  substantial  confwmity  to  ite  reQulrements. 
may  not  with  equal  reason  be  validated  by 
tbe  act  of  1006.  The  cases  are  to  be  dls- 
tingnlHhed  from  those  where  tbe  poww  has 
been  dmled  by  the  fact  that  tbe  estates  to 
be  affected  have  not  yet  become  vested,  so  as 
to  be  brought  under  the  protection  of  tbe 
Constitution,  or  of  any  principles  of  natural 
right  (»  justice,  as  expressed  in  the  maxim, 
"Jura  naturae  sunt  Immntabilla,"  and  which 
are  said  to  be  paramount,  or  "l^es  legnm," 
without  any  express  constitutional  sanction. 
Cciket  Litt  I  212.  The  declsi<m  in  Springs 
V.  Scott  was  approved  in  Hodges  v,  Lipscomb, 
]33  N.  G.  199,  46  S.  E.  666,  a  case  in  which 
It  appeared  that  the  will  was  made  prior 
to  the  passage  of  tbe  act  of  1908  (128  N.  G. 
67.  88  8.  B.  281).  It  was  there  held  that 
tbe  act  of  1903  operated  retrospectively,  so 
as  to  apply  to  oontingoit  Intereste  created 


by  a  will  which  had  already  taken  tfEect  1^ 
the  death  of  tbe  testator. 

If  tbe  Judicial  act  of  taking  the  probate  of 
n  deed,  which  renders  the  latter  void  as 
to  a  married  woman  because  ctf  a  defect  in 
the  privy  examination,  can  be  made  valid 
by  subsequCTt  l^islation.  It  would  se«n  that 
a  proceeding  to  sell  land  tot  the  purpose  of 
reinvestment,  which  tbe  court  finds  will 
inure  to  the  boieflt  of  all  parties  interested, 
should  be  subject  to  legislative  acUon  In 
order  to  conect  emMrs  of  ^ocedure,  es- 
pecially when  vested  rights  are  not  impair- 
ed. A  closer  analogy  may  be  found  in  those 
statutes  which  have  been  passed  to  validate 
Judicial  proceedings  fOr  the  sale  of  land.  In 
whldi  infants  who  were  interested  parties 
had  not  been  penmally  served  with  jsxoceBB. 
though  their  Int^este  were  represented  by 
a  guardian  ad  llton.  In  those  cases,  not- 
wlthwtmtillng  tin  law  required  per8(Mi8l  bbtv- 
ice  both  upon  the  Infant  and  the  guardian 
ad  llt^.  this  court  held  sntdi  statutes  to  be 
a  valid  exercise  of  the  legislative  pover. 
Those  cases  and  this  one  have  this  feature 
in  common:  tiiat  the  doctrine  of  virtual 
r^resentation  applies  to  each ;  but  the  rea- 
son in  favor  of  a  proceeding  like  tlie  one 
we  have  under  consideration  Is  stronger 
than  in  tiie  other  case;  as  In  the  former  tbe 
<mly  interest  which  can  be  affected  has  not 
vested,  and  Is  not  likely,  to  vest,  while  In 
the  latter  the  infants  had  vested  Interests, 
which  might  be  prejudiced  by  upholding  tbe 
legislation.  When  we  refer  to  the  principle 
of  "virtual  representetion,"  we  do  not  mean 
to  imply  that  the  proceeding  to  sell  tills 
land  could  be  sustained  without  tbe  aid  of 
the  act  of  1906,  as  b^ng  within  the  rule 
laid  down  hi  Be  Dodd,  62  N.  C.  97,  and  fully 
explained  and  tiucida1»d  by  Ifr.  Justice  Ccm- 
nor  in  Springs  v.  Scott,  supra.  Mrs.  Ander- 
son, by  virtue  of  tbe  devise,  took  a  fee  which 
is  determinable  upon  her  dying  without  chtl- 
droi  (Whitfield  v.  Oarrls,  1S4  N.  G.  24,  4G 
S.  E.  904),  and  not  merely  a  life  estate, 
with  remainder  by  Implication  or  constrnc- 
tion  of  law  to  hee  children,  as  was  the  case 
with  tbe  devisee  in  Hauser  r.  Graft,  184  N. 
G.  319,  46  S.  E.  TOO.  We  have  not,  there- 
fore, tbe  precise  facto  which  were  present- 
ed In  Re  Dodd,  or  in  Springs  v.  Scott. 
Whether  this  case  Is  substantially  within 
the  principle  of  those  dedsions,  and  tiie  for- 
mer proceeding  to  sell  the  land  can,  for 
that  reason  and  upon  the  ground  of  virtual 
representation,  be  declared  valid,  we  need 
not  decide,  or  even  consider,  as  this  case 
can  well  be  disposed  of  on  the  other  gronnd. 
namely,  that  any  defect  in  the  proceeding  is 
cured  by  the  statute. 

There  was  no  error  in  tlie  ^qpinlon  and 
judgment  of  the  court 

Affirmed. 

CONNOR,  J.,  did  not  sit  in  tbe  hearing  of 
this  appeal. 
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(Sivmu  Oonat  ol  North  GwoUu.  Oct  16^ 
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L  Wnviasis— CoHranHOT— TsAiruonom 

WITH  PCBBONB  SiNOB  DKOEABED— STATI- 
ICENTS  BT  ATTOBHET. 

Under  Oode.  H  680,  690  (ReriMl  190S.  H 
1829;  16S1),  nuikuic  partiw  and  petwuu  In- 
tereated  competent  wttnewee  inbject  to  th«  pro* 
Yttion  that  they  may  not  testify  In  their  own 
behalf  against  a  party  repreieatlDg  a  decedent 
as  to  tranuctions  or  commnnleationi  with 
the  decedent,  in  an  action  agalnit  a  widow 
to  set  aalde  a  deed  to  her  deceased  husband,  tes* 
timony  by  plaintiff  as  to  statements  by  the  de- 
cedoit's  attorney  in  his  presence  im  Inadmissible, 
eipedally  where  the  attorney  is  lUso  dead. 

[Ed.  Note.— B^r  eases  in  point,  aae  toL  tiO, 
CeoL  Dig.  Witno—w,  H  6Bfr-6BBw] 

Z  Btidkhcb  —  DBGLAunom  AOAom  In- 

naxar— Adhibsibujit. 

A  declaration  by  a  grantor,  since  deceased, 
Dot  tn  privity  with  either  jiarty  to  a  salt,  that 
the  had  made  a  deed  of  land  to  her  aon-ln-law 
because  of  the  many  kindnesses  he  bad  shown 
her  and  her  high  regard  for  him,  was  admissible 
in  Its  entirety  as  a  declaration  against  interest, 
though  particular  parts  of  the  statement  may 
oot  hare  been  against  her  interest 

[Ed.  Note,— For  cases  in  point,  SM  ToL  20; 
CenL  Dig-  Evidence,  |  1187.] 

3.  Samb. 

In  an  actltm  by  a  daughter  to  set  aside  a 
deed  of  her  mother  and  bersdf,  where  the  plain- 
tiff iotrodaced  evidence  of  a  declaration  by  the 
grantee's  attorney  In  his  presence  that  the  In- 
Btrnment  execnted  was  a  will,  evidence  of  state- 
ments by  the  mother,  since  deceased,  that  she  and 
her  daughter  had  executed  a  deed  were  not  inad- 
mivlbla  tm  tho  ground,  that,  though  the  mother 
knew  the  instrument  was  a  deed,  the  daughter 
may  have  beeb  misled  to  believe  that  It  was  a 
wilL 

[Ed.  Note.— For  cases  In  point,  see  vol.  20, 
CenL  Dig.  Evidence,  U  1185-1141.] 

4.  Dbbdb— Fkaud— FBKsniiFTionft-OoiinDBii- 

TUI.  RXUTIOira  OV  PABTIBB. 

Where  the  grantee  in  a  deed  Is  the  agent, 
confldential  friend,  and  adviser  of  the  grantors, 
the  law  raises  a  presumption  of  fraud,  and  Im- 
poses oo  the  grantee  the  liurden  of  showing  that 
the  transaction  was  fair  and  honest. 

[Bd.  Note.— For  cases  In  point,  ne  toL  16^ 
Cent  Dig.  Deeds,  I  689.] 

K.  Sauk— BBLBTAnoT  of  Bvidencb. 

The  grantee's  failure  to  register  the  deed 
rill  10  months  after  Its  4ate  may  be  considered 
in  determining  the  issue  as  to  frand. 

(Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Deeds,  1 609.] 

6.  TbUSTB— COKTBTAHOB  OT  TbUBT  PBOPKBTT 

— Epfeot. 

Where  one  holding  the  l^al  title  to  land 
ia  trust  for  a  mother  for  life  with  the  remainder 
for  her  daoghter  executes  a  deed  conveying  such 
estates  to  uiem,  and  they  make  a  deed  of  their 
interest  to  a  tiiird  parb',  the  grantee  in  the 
latter  deed  holds  the  foil  legal  and  equitable 
title,  at  least  after  the  death  of  the  mother, 
and  does  not  hold  It  In  trust  for  the  daughter. 

Appeal  from  Superior  Court,  New  Hanover 
Coonty;  W.  B.  Alien,  Jndge. 

Action  by  Louise  B.  Smith  against  Suaan 
El  Moore  and  othen.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  Susan  B.  Hoore 
appeals.   Reversed,  and  new  trial  granted. 

The  oblflct  ot  tb»  actttm  Is  to  set  aalte 
ft  deed  for  a  lot  In  the  Otj  of  Wilmlnston 


St  the  northeast  comer  of  Second  and  Bed 
Gross  streets  which  was  executed  to  Mr. 
Hoore,  the  husband  of  the  defendant  Susan 
D.  Moore,  and  the  father  of  her  codefendants, 
by  Mrs.  Mary  Eh  Smith  and  her  daughter, 
the  pialntUf,  and  which  It  Is  alleged  wag  ob- 
tained by  frand.  The  lot  was  devised  in 
1862  by  Samuel  Frlnk,  the  father  of  Mrs. 
Mary  B.  Smith  and  grandfather  of  the  plain- 
tiff, to  hl8  son  Lorenzo  Frlnk  and  Henry  Nutt 
and  the  survivor  of  them.  In  trust  for  the 
sole  and  separate  use  <^  his  daughter,  Mary 
D.  Smith,  for  and  during  her  life,  and  at 
her  death  to  such  of  her  children  as  ihould 
then  be  Urlng  and  the  Issue  of  nicb  as  nUgbt 
be  dead,  the  Issne  to  take  per  stirpes.  Mr. 
Nutt  died  In  1881,  and  on  Feteuary  27,  1886, 
Lorenzo  Frlnk  conveyed  the  said  lot  "to  Mary 
B.  Smith  for  life  with  rvnalnder  to  Lonlse 
B.  Smith  in  fee,  reciting  In  the  deeA  that  the 
lot  had  been  derlsed  to  Mary  B.  Smith  for  her 
sole  and  separate  ns^  so  that  it  would  not  be- 
cnne  liable  for  the  d^ts  of  her  then  hnsband, 
fliat  flie  latter  had  since  Oled,  leaving  his ' 
widow,  Mary  E.  Smith,  who  was  well  ad- 
vanced In  years,  and  an  only  eblld,  Lonlse 
B.  Knlth,  his  other  diildren  being  dead  with- 
out Issue  surrlTlng  Hum.  He  had  three  ddl- 
dren,  Bdwcca  Smith  (who  was  the  flnt  wife 
of  Mr.  Moore  and  died  In  1889  leavliME  one 
child  who  died  In  1884),  the  plaintiff,  and 
anothor  who  died  without  having  married. 
Mrs.  Mary  B.  Smith  died  intestate  in  April, 
1896,  and  Mr.  Moore  died  in  1900.  The  plahi- 
tlff  attacked  the  de^  from  her  mother  and 
herself  to  Mr.  Moore  uptm  the  ground  that, 
at  the  time  tt  was  executed,  his  attorney  stat- 
ed to  her  in  the  presence  of  ho-  mother  and 
iSi.  Moore  that  it  was  a  will ;  tiiat  she  was 
111  at  the  time  and  confined  to  her  bed,  and 
that  she  rigned  tin  deed  thinking  that  it  was 
a  will  and  she  did  not  know  It  was  a  deed 
until  after  Mr.  Moore's  death.  There  was 
erldenoe  In  corroboration  of  the  plalntUTs 
testimony,  consisUng  ot  statenents  to  the 
same  effect  made  afterwards  her  to  otfaor 
IpenoDB.  It  was  admitted  that  iSx.  Moore 
was  "the  agent,  cmfldential  friend  and  ad- 
TlsOT  of  Uie  plaintiff  and  her  mother."  It 
was  also  in  evidence  fliat  the  plaintiff  and 
her  mother  remained  in  possession  of  the 
premises  conv^ed  by  the  deed  until  tiie 
mother's  death,  and  that  after  her  death  the 
plaintiff  has  oontlnaed  in  posncaslcm  to  the 
present  tlmCk  The  deed  to  Mr.  Mowe  was 
execnted  March  1^  1885,  end  registered  Jan- 
uary 28,  1888.  The  defendante  Introduced  in 
evidence  a  paper'  writing  In  the  fbrm  of  a 
lease  frran  Mr.  Moore  to  Mary  B.  Smith  and 
the  plaintiff,  dated  March  IS.  1886,  by  whl<!h  - 
he  oorensttted  and  agreed  diat  they  should 
occupy  and  posooss  the  said  lot  "for  and 
during  the  term  of  ttuit  joint  lives,  and 
after  the  death  of  either  of  them,  then  for 
the  term  of  the  natural  life  of  the  snrrlTor 
of  them,  yielding  and  paying  thereftHr  an- 
nually on  the  lOtt  day  of  March  In  each  and 
every  year  during  the  said  term  one  cent 
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MM  rent*  ne  plaintlir  pat  In  erldence  a  let- 
ter from  Mrs.  Smitb  to  Mrs.  Mowe'e  attorney, 
dated,  Handi  2, 188S^  In  which  she  ezpresaed 
the  greatest  affection  and  esteem  for  her  son- 
in-law,  Hr.  Hoore,  and  referred  in  strong 
terms  to  his  many  kindnesses  and  to  his 
sympathy  tm  her,  and  ttaiSiet,  to  the  fact 
that  he  had  paid  her  tans  and  Inanrance 
for  20  years,  repaired  her  house,  and  In  other 
ways  assisted  her  In  time  of  need.  She  states 
It  to  be  her  flrst  and  greatest  wish,  if  she 
Should  ontllve  her  dilld  (the  plalntlfl).  that 
the  house  and  lot  shonld  "descoid''  to  falm 
tad  his  children,  and  she  evinced  the  great- 
est anxlei7  that  be  should  own  the  lot  free 
from  any  claims  against  her.  Then  she  states 
that  she  gives  to  him  all  of  her  household 
furniture,  books,  pictures,  and  silver  to  dls* 
pose  of  as  he  tiiinks  best  The  plalntlfl 
stated  12iat  Ihls  letter  was  taitroduced  to  show 
that  the  attorney  was  not  authorised  to  <baw 
a  deed  but  a  will.  The  defendant  pat  In  evi- 
dence the  d^sltlon  of  Mrs.  Boudlnot,  and 
proposed  to  prove  by  her  that  Mrs.  Smith, 
who  was  her  sister,  had  stated  to  her  that 
she  had  executed  the  deed  to  isx,  Moore, 
and  gave  substantially  the  same  reasons  tar 
BO  doing  as  those  set  forth  in  the  letter  to 
the  attorn^.  The  testimony  was  excluded 
by  the  court  and  the  defmdants  accepted. 
Oa  cross-examination  she  testified  that  Mrs.- 
aoDlth  had  told  ber  the  deed  had  been  ex- 
ecuted, giving  in  detail  what  was  said  by  her 
about  the  deed.  She  also  stated  tiiat  the 
plaintiff  had  told  her  "that  she  had  signed  a 
deed  and  that  she  and  her  mother  had  fixed 
It  all  op.**  The  defendant  objected  to  the 
testimony  of  the  plaintiff  as  to  what  was 
said  to  her  by  his  attorney  In  the  presence  of 
Mr.  Moore  at  the  house,  and  also  as  to  what 
was  d(me  at  that  time.  The  objection  was 
overruled,  and  the  defoidants  again  ncepted. 
It  was  diown  that  tiie  attorney  had  died  be- 
fbre  tills  action  was  oanmenced.  The  court 
charged  tiie  Jury  that  if  Mr.  Moore  was  the 
agent  of  the  plaintiff  and  her  mother  and 
attended  to  their  business  and  they  were  fn 
the  habit  of  relying  on  him  tor  advice,  this 
would  constitute  such  a  confidential  relation 
between  them  that  from  It  the  law  raised  a 
I»esumption  of  frand,  which  would  be  evi- 
dence of  fraud  to  be  considered  by  the  Jury, 
and  the  burden  would  then  rest  on  the  de* 
fendants  to  show  that  tbe  transaction  was 
fair  and  honest  <ind  if  they  had  fftlled  to  do 
so  the  Jury  should  answer  the  Issue  **Tes**; 
that  this  presumption  was  rebuttable  and  if 
upon  all  the  evidence  the  Jury  found  that 
the  tranaactlon  was  fair  'and  hone^  they 
shonld  answer  the  Issue  "No" ;  that  the  letter 
of  March  2,  1886,  did  not  anthorize  the  at- 
torn^ to  draw  a  deed  In  fee  simple,  and 
that  the  listing  of  tbe  property  for  taxes  by 
Mr.  Moore  in  the  name  of  Mrs.  Smith  and 
after  her  death  In  the  name  of  her  helra, 
the  failure  to  re^ster  tiie  deed  from  March 
S,  1885,  to  January  28, 1886,  and  the  continued 
UNMsesslon  of  the  lot  by  the  plaintiff,  were 


circumstances  to  be  considered  by  tbe  Ju- 
ry. The  defoidante  objected-  to  that  part  of 
the  charge  as  to  the  nonr^istration  of  the 
deed.  The  court  further  chained  that  if  tbe 
Jury  should  find  tiie  facte  to  be  tboee  related 
by  tbe  plaintiff  In  her  testimony  as  to  what 
occurred  at  the  time  the  deed  was  executed, 
the  transaction  would  be  fraudulent  and  th^ 
shoidd  answer  the  lesne  "Yes,"  but  If  they 
did  not  find  by  the  greater  weight  of  tbe  evi- 
dence that  the  execution  of  the  deed  was  pro- 
cured by  fraud  they  should  answer  the  Issue 
"No."  Tbe  Jury  for  their  verdict  found  that 
tiie  deed  was  procured  by  fraud,  and.  Judg- 
ment having  been  entered  thereon,  the  defend- 
ant i^ypealed,  and  specially  assigned  as  errors 
tbe  several  rallngs  and  tiie  Instructions  of  the 
court  to  which  exceptions  had  been  taken. 

Rountree  &  Carr  and  Bellamy  &  Bellamy, 
tor  ai^llant  John  D.  Bellamy  ft  Son  and  B, 
K.  Bryan,  for  apptilee. 

WAIiEEB,  J.  (after  stating  tbe  caae). 
The  testimony  of  the  plaintiff  as  to  what 
was  said  uid  done  when  Mr.  Uooxe  and  bis 
attorn^  were  at  her  home  tot  .the  purpose 
of  havtog  tiie  deed  executed  was  inconq»e- 
tmt,  because  the  witnces,  under  tiie  admit- 
ted drcnmstances  of  this  caae^  was  dlaqual- 
ified  by  the  stetute  to  qteak  of  that  matter, 
and  not  because  tbe  facto  related  were  not 
porttnent  to  tbe  intiulry.  It  Is  a  principle 
of  the  common  law,  and  one  of  ita  Cavorlto 
maxims,  as  well  as  an  Indlqtensable  require- 
ment of  Justice,  that  tbej  who  are  to  decide 
shall  hear  botb  sides,  gt^ng  tbe  me  an 
equal  importunity  with  tbe  other  of  know- 
ing what  Is  urged  against  blm  and  of  making 
good  his  claim  or  defoise,  if  be  bas  any. 
This  rule,  so  essential  to  tbe  fair  adminls- 
traU<m  of  the  law,  waa  embodied  In  the 
maxim,  "No  man  should  be  condonned  un- 
heard" (audi  alteram  partem).  At  common 
law,  no  party  to  an  action  or  person  hav- 
ing an  Interest  In  tbe  event  of  tbe  same, 
was  permitted  to  testify  in  bis  own  behalf, 
with  certain  welI-d«Bned  e»:q)tionB.  The 
Iieglslature,  deeming  this  exclusion  to  be 
founded  upon  an  insnfflclmt  reascm  and  to 
be  unjust  In  Itself,  dianged  the  law  In  tbls 
respect  and  admitted  Interested  inrUes  as 
witaesses  subject  to  the  wise  provision  that 
no  such  party  should  be  allowed  to  testify 
In  his  own  behalf  against  the  otber  party 
representing  a  deceased  p«son  as  to  a  tnuw. 
action  or  communlcatim  between  Um  and 
such  deceased  person.  Code,  ||  689,  CE90; 
Bevisal  1905,  S8  1629,  168L  So  we  aee  tbat 
tbe  ancient  prindple  of  tiie  law,  to  wblcli 
we  have  referred,  has  bem  preserved  In 
this  oiactment,  and  one  of  tbe  parties  to 
tbe  transaction  will  not  be  beard  if  tbe 
other  is  dead  and  cannot,  therefore,  be  called 
In  reply.  "The  proviso  reste  on  tbe  gronod, 
not  merely  tiiat  the  dead  man  cannot  bav« 
a  fair  showing,  but  iu>on  the  broader  and 
more  practical  ground,  that  the  othor  p&rtr 
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to  the  action  bas  no  chance,  even  by  tt» 
oatii  of  a  relerant  wltnea  to  repif  to  tlM 
oath  of  the  party  to  the  actl<ni,  if  he  be 
allowed  to  testify.  The  prindple  Is,  unless 
bofli  parties  to  a  transaction  can  be  beard 
on  oath,  a  party  to  an  action  Is  not  a  com- 
petent witness  in  regard  to  the  transaction.'* 
UcCanless  t.  Bcynolds,  74  N.  a  801.  This 
coDstetictlon  was  approved  In  Pepi>er  t. 
Bnragfatos,  80  N.  C  2B1,  and  the  defendant 
forUdden,  aa  a  witness,  to  testify  that  he 
had  not  refused  to  speak  to  Lougee,  his 
fatber-in-law,  who  was  then  deceased,  al- 
tbongfa  the  plalntUr  Introduced  trntlmony 
showing  the  mere  declaration  of  Longee  that 
he  had,  and  although  both  parties  claimed 
under  the  deceased  person.  The  idea  was 
tbst  the  oppoelng  testimony  should  be  of 
the  same  kind,  whereas,  in  fact,  Pepper  had 
only  an  nnswotn  declaration  to  stand 
against  and  overcome  tbe  proposed  sworn 
testimony  of  Broughton.  In  M<^tae  r.  MaN 
loy,  90  N.  C  S21,  the  defendant  proposed 
to  show  a  converaatlon  between  himself  and 
the  attorneys  at  the  idainturs  intestate  (who 
were  then  living  and  who  were  present  at 
the  time  of  the  communlcatloi^  touching  a 
matter  r^evant  to  the  controversy.  The 
testimony  was  excluded,  and  this  court  held 
the  ruling  to  be  correct,  although  the  at- 
torneys were  still  living  at  the  time  of  the 
trLil  and  could  have  testified  and  thus  ar- 
rayed two  witnesses  In  tM^If  of  the  plaln- 
tur  gainst  only  one  for  the  defendant,  and 
be  the  defoidaut  himself  and  therefore  vi- 
tally interested.  This  seemed  to  preset  a 
strong  reason  for  making  an  exc^tUm  to 
the  rule  of  exclusion,  but  the  court  adhered 
to  the  principle  that  the  dead  man  could  not 
be  heard  and  therefore  the  living  one  must 
not  be.  The  attomeya  were  present  and 
q>eaklng  and  acting  for  their  client,  and 
with  his  constant  and  direct  sanction  In  all 
that  was  said  and  done,  and  it  was  the 
same  as  If  he  had  acted  personally.  "Qui 
fadt  per  alium  fecit  per  se."  It  will  be 
observed  that  there  the  attorneys  were  liv- 
ing and  here  the  attorney  Is  dead.  The  case 
Is  directly  fn  point  and  decisive  of  this 
one,  though  this  Is  much  stronger,  If  any- 
thing, than  that  one,  by  reason  of  the  fact 
that  the  attorney  la  dead.  The  law  is  ex- 
plicit that  the  one  party  shall  not  testify  if 
the  other  cannot  &nd  this  without  reference 
to  the  presence  of  third  parties  at  the  time 
of  the  transaction,  unless  the  representative 
Is  himself  examined  In  his  own  behalf,  or 
the  testimony  of  the  deceased  person  Is  In- 
troduced, as  to  the  same  transaction.  If  we 
reverse  the  position  of  the  parties  on  the 
record,  Halyhurton  v.  Dobson,  65  N.  G.  88, 
is  a  case  exactly  like  ours.  There  the  plaln- 
tifTB  testator,  Harshaw,  went  with  the  de- 
fendant to  the  ofllce  of  the  testator's  at- 
torney, Pearson,  who  advised  him  to  take 
cwtaln  money  from  the  d^endant  and  the 
latter  proposed  to  show  this  by  his  own  tes- 


timony. It  being  material  to  the  omtrorasy. 
He  was  held  to  be  Incompetent,  though  be 
took  no  part  in  the  conversation  which  was 
confined  to  Pearson  and  Harshaw.  Judge 
Pearson,  for  the  court,  said:  "The  reason 
for  the  exception  Is  apparent  ItierB  could 
nevor  be  a  reeowy  against  an  unscrqpulous 
party  If  he  wwe  permitted  to  testis  where 
it  would  be  Impossible  to  contradict  him. 
The  stetute  oni^  to  be  oonstmed  In  view  ot 
this  mls(^ief."  The  result  Is  that  where 
ui  attorney  acte  or  qteaks  for  his  dlent, 
or  an  agent  tor  his  principal,  id  hla  prea- 
ence,  tiw  one  Is  fay  the  law  thoroughly  iden- 
Ufled  with  his  client  and  tbe  other  with  bis 
principal,  as  much  so  as  if  tbe  attorney  or 
agent  bad  not  been  present  at  all  and  the 
client  or  principal  lud  acted  for  blmsdf,  or 
the  existence  of  the  former  bad  been  me^ed 
into  the  latter.  We  tbus  preswre  tbe  sav- 
ing principle  of  tbe  law  that  the  litigants 
must  both  be  heard,  each  being  given  an 
eaual  chance,  and  equality  of  opportunity 
means  that  the  one  shall  be  silenced  unless 
the  other  also  Is  living  and  can  speak.  The 
court  erred  In  admitting  tbe  testimony  to 
which  tbe  defoidant  (Ejected.  This  case 
Is  not  like  either  Peacock  v.  Stott  90  N.  O. 
S18,  or  Johnson  v.  Townsend,  117  N.  O.  838, 
23  8.  E.  '271.  There  the  deceased  bad  been 
jointly  Interested  with  another  person  who 
was  present  at  the  time  of  the  transsction 
and  who  survived.  In  re  Peterson,  186  it. 
C.  18.  48  S.  B.  661.  This  Is  sufficient  to  dis- 
pose of  the  appeal  did  we  not  think  other 
questions  are  raised  which  should  be  con- 
sidered as,  in  all  probability,  they  will  again 
be  presrated,  and  It  Is  well  to  express  our 
views  in  regard  to  them  for  tbe  guidance  of 
the  judge  who  will  preside  at  the  next  trial. 

The  second  assignment  of  error,  embra- 
cing the  next  six  exertions,  relates  to  tbe 
exclusion  of  a  part  of  Mrs.  Boudlnot's  tes- 
timony which  was  token  by  deposition.  She 
deposed,  among  other  things,  that  Mrs. 
Smith,  who  was  her  sister,  had  told  her  that 
she  had  made  a  deed  to  Mr.  Moore  for  the 
lot,  and,  in  the  conversation  with  her,  used 
language  substantially  similar  to  that  which 
is  contained  In  her  letter  to  Mr.  Moore's 
attorney,  dated  March  2,  1885.  It  would 
seem  that  tbe  defendanto,  by  question  16  and 
17,  and  her  answers  thereto,  on  the  cross- 
examination,  bad  received  the  full  benefit 
of  her  testimony  as  to  tbe  fact  that  both 
the  plaintiff  and  her  mother,  Mrs.  Smith,  had 
admitted  the  ^ecutlon  of  the  deed,  or  of  the 
paper  in  question  aa  a  deed.  But  If  the  tes- 
timony of  Mrs.  Boudlnot,  which  was  exclud- 
ed, is  competent,  It  was  error  to  reject  It, 
and  besides  all  of  what  was  said  by  Mrs. 
Smith  to  her  sister,  Mrs.  Boudinot  Is  not 
included  in  the  answers  of  the  latter  to 
questions  asked  on  her  cross-examination. 
We  will  therefore  consider  the  competency 
of  all  that  was  said.  The  testimony  was 
evidently  ruled  out  by  the  court  because  It 
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woa  regarded  as  nothing  more  than  hearsay, 
but  we  think  it  comes  within  one  of  the 
well-known  exceptions  to  the  rule  excluding 
such  testlmonf.  Declarations  at  a  person, 
whether  rerbal  or  written,  as  to  facts  rele- 
Tant  to  the  matter  of  inaulry,  are  admissible 
In  evidence,  even  as  between  third  parties, 
where  It  appears:  (1)  niat  the  declarant 
is  dead;  (2)  that  the  declaration  was  against 
his  pecuniary  or  proprietary  Interest;  (3) 
that  he  bad  competent  knowledge  of  the 
fact  declared;  (4)  that  he  had  no  probable 
motive  to  falsl^  the  fact  declared.  1  Elliott 
on  Qv.  SS  439-454,  where  the  subject  is  fully 
discussed.  The  declaration  is  admissible  as 
an  entirety,  including  statements  therein 
which  were  not  In  themselves  against  inter- 
est, but  which  are  Integral  or  substantial 
parts  of  the  declaration,  the  reason  why  this 
is  BO  being  that  the  portion  which  is  trust- 
worthy, because  against  Interest,  imparts 
credit  to  the  whole  declaration.  It  will  be 
well  to  consider  the  origin  and  development 
of  these  two  principles  separately.  The  ear- 
liest ease  on  the  subject  of  such  declarations 
1b  Searle  v.  Lord  Barrlngton,  2  Strange,  826; 
Lord  Barrlngton  v.  Searle  (on  appeal)  3 
Brown's  Cases.  585;  Id.,  8  Mod.  278.  In 
that  case,  decided  In  1780,  an  indors^ent 
of  a  payment  of  Interest  on  a  note  was  ad- 
mitted to  repel  the  statute  of  limitations. 
The  case  was  ably  argued  and  remarkably 
well  considered.  It  originated  In  the  Court 
of  King's  Bench  and  was  tried  at  Guildhall 
before  Lord  Raymond,  then  Chief  Justice, 
who  admitted  the  proof  of  payment  and  aft- 
erwards It  was  heard  in  the  Slxchequer 
Chamber  and  the  House  of  Lords  respective- 
ly, where  the  ruling  was  sustained.  It  is 
regarded  as  the  first  and  leading  case,  and 
Is  reviewed,  In  connection  with  the  subse- 
quent cases  on  the  same  question  to  the  year 
1888,  in  Oleadon  v.  Atkln,  3  Tyrwh.  (Exch.) 
289.  It  was  there  held,  following  the  lead  of 
the  earlier  case,  that,  as  the  declaration  was 
against  interest  and  as  there  was  no  motive 
to  misrepresent.  It  was  admissible,  not  on- 
ly against  privies  in  blood  or  estate,  but 
against  all  the  world.  The  rule  as  thus  es- 
tablished is  said  to  be  founded  on  a  knowl- 
edge of  human  nature.  Self-interest  induces 
men  to  be  cautious  in  saying  anything  against 
themselves,  but  free  to  speak  In  their  own 
favor.  We  can  safely  trust  a  man  wh^  he 
speaks  against  himself,  and  the  law,  In  this 
instance,  substitutes  for  the  sanction  of  a 
Judicial  oath  the  more  powerful  one  arising 
out  of  the  sacriflce  of  a  man's  own  interests. 
This  natural  disposition  to  speak  In  favor  of, 
rather  than  against  interest,  Is  so  strong,  that 
when  one  has  declared  anything  to  his  own 
prejadlce,  his  statement  is  so  stamped  with 
the  image  and  superscription  of  truth  that 
it  is  accepted  by  the  law  as  proof  of  the 
correctness  and  accuracy  of  what  was  said, 
and  the  fact  that  It  was  against  interest 
l8  taken  as  a  full  guaranty  of  its  truthful- 
ness In  place,  not  imly  of  an  oath,  but  of 


cross-examination  as  well,  they  being  the 
usual  tests  of  credibility.  A  discussion  of 
this  rule  of  evidence,  which  shows  bow 
thoroughly  it  has  been  ad<vted  by  the  courts, 
whether  the  declarations  are  In  the  form 
of  mere  words  or  of  written  entries  will  be 
found  In  1  Or.  Ev.  (leth  Ed.)  ${  147-154;  2 
WIgmore,  Bv.  |}  1455-1471;  McKelvey  on 
Bv.  pp.  254t-261.  The  case  of  Hlgham  v. 
Eldgeway,  10  East,  109,  3  Smith's  L.  C.  (9th 
Am.  Eld.)  1,  recognized  the  principle  to  Its 
fullest  extent  and  held  that  It  embraced, 
not  only  the  particular  statement  which  was 
against  Interest,  but  others  contained  In  It, 
Lord  Ellenborough  saying  that  It  is  idle  to 
admit  a  part  witliout  tiie  context  "All  parts 
of  the  speech  or  entry  may  be  admitted  which 
appear  to  have  been  made  while  the  de- 
clarant was  In  the  trustworthy  condition  of 
mind  which  permitted  him  to  state  what 
was  against  his  Interest"  2  WIgmore,  Elr. 
I  1465.  Especially  should  the  part  of  the 
declaration  that  Is  not  disserving  be  admitted 
If  It  Is  not  In  itself  self-serving  and  tending, 
therefore,  to  promote  the  interest  of  the 
declarant  In  Reg.  v.  Overseers,  1  B.  &  8. 
(101  E.  G.  L.)  763,  the  rule  was  held  to  apply 
to  oral  declarations  as  well  as  to  written 
entries  or  averments,  the  difference  between 
the  two  afTectlng  rather  the  weight  than  the 
competency  of  the  testimony. 

The  three  leading  cases  we  have  dted 
have  been  approved  In  the  later  decisions, 
and  are  r^arded  by  the  law-writers  as  hav- 
ing firmly  settled  the  principle  to  which  they 
severally  relate.  9  Am.  &  Eng.  Eac.  of  Law 
(2d  Ed.)  pp.  8-18;  16  Cyc.  1217-1222 ;  Davles 
V.  Humphreys,  6  M.  ft  W.  ^Bxch.)  162;  War- 
ren V.  Greenville,  2  Strange,  1129;  Doe  v. 
Robson,  15  East  82 ;  Doe  v.  Jones,  1  Camp. 
867;  Marks  v.  Colnaghl,  3  Bing.  N.  a  408: 
Perclval  v.  Nanson,  7  W.  H.  &  G.  (Exch.) ; 
Queen  v.  Churchwardens,  101  E.  G  L.  761 
(1  B.  ft  S.)  783;  Doe  v.  Oartwright  1  O.  ft  P. 
216  (11  E.  O.  L.  373);  Doe  v.  Rawlings,  7 
Bast  279;  Mlddleton  v.  Melton,  10  B.  ft  G.  819 
(21  E.  C.  L.  84);  Taylor  v.  Williams,  L.  R. 
8  Ch.  Dlv.  606.  In  the  case  last  cited  Sir 
George  Jessell  said :  "It  Is  no  doubt  an  es- 
tablished rule  In  the  courts  of  this  country 
that  an  entry  against  the  Interest  of  the  man 
who  made  it  is  receivable  in  evidence  after 
his  death  for  all  purposes,"  and  that  the  ar- 
gument against  Its  competency,  based  upon 
the  nature  of  the  particular  evidence  offered, 
as  affecting  its  weight  has  nothing  to  do  wltb 
it.  "The  question  of  admissibility  is  not  a 
question  of  value."  The  cases  decided  in 
this  country  are  quite  as  mnphatic  and  as 
much  to  the  point  EOsworth  t.  Mnldoon,  15 
Abb.  Prac.  (N.  S.)  440.  That  case  also  de- 
cides that  It  makes  no  difference  whether 
the  deceased  and  the  party  against  whom 
the  declaration  Is  offered  were  in  privity  or 
not  Cases  which  are  very  Instructive  and 
which  review  the  Ehgllsh  decisions  at  length 
are  County  of  Mahaska  v.  Ingalla,  16  Iowa, 
81,  LlTlngstm  r.  Amonz,  00  N.  T.  (U%  ^ame« 
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T.  O'Brran.  T4  Ala.  78,  and  Halvorven  t. 
Moan.  87  Minn.  18,  91  N.  W.  28,  M  Am.  8t 
Rep.  668.  See,  alio,  McDonald  T.  Weaen- 
doDck  (Sop.)  62  N.  Y.  Supp.  764;  Heldeu- 
belmer  t.  Johnson,  76  Tex.  200,  18  &  W.  40; 
Qolnby  T.  Ajres  (Neb.)  96  N.  W.  464;  Hink- 
ley  T.  Davia,  6  N.  H.  210.  2S  Am.  Dec.  457; 
Taylor  t.  Gould,  S7  Pa.  162;  BarUett  t. 
Patton,  88  W.  Va.  71,  10  S.  B.  21.  6  L.  B.  A. 
528;  Railroad  t.  Fltxgerald,  106  Ga.  S07. 
34  S.  m  316,  40  li.  B.  A.  17S.  Tbej  all  aup- 
port  the  doctrine  of  the  leadins  caaea  we 
have  cited.  This  apecies  of  eTldence  was  at 
one  time  said  to  be  anomalous  and  to  stand 
on  the  nltlma  tbuJe  of  competent  testimony, 
bat  an  nnbroken  line  of  decisions  in  Eng- 
land and  one  almost  so  in  this  country,  baTe, 
established  beyond  question  that  verlutl  dec- 
larations are  recelyable  under  the  conditions 
we  hare  mentioned,  even  in  controversies 
between  third  parties.  The  law  Is  thus 
strongly  stated  In  Hlnkley  t.  DaTla.  supra: 
"In  many  cases  where  a  man  has  the  means 
of  knowing  a  fact,  and  it  Is  against  his  In- 
terest to  admit  It,  bis  admission  is  evidence 
even  against  anotiier  person.  The  evidence 
results,  in  such  a  case,  from  the  improbabnil? 
of  a  man's  admitting  as  true  what  he  knows 
to  be  false,  against  bis  intwest.  In  some 
cases  such  an  admission  la  as  strong  against 
another  person  as  It  Is  against  the  person 
who  makes  It."  Lord  Eilenborough  thus 
tersely  presented  somewhat  the  same  view  of 
the  matter  when,  in  Doe  v.  Bobson,  snpra, 
be  said:  "The  ground  upon  which  this  evi- 
dence has  been  received  is  that  there  Is  a 
total  absence  of  interest  In  the  person  mak- 
ing the  oitry  (or  declaration)  to  [>ervert  the 
fact;  and  at  the  same  time  a  competency  In 
him  to  know  It" 

There  la  nothing  that  so  strongly  attests 
the  tmth  of  what  a  person  declares,  not  even 
his  oatta  and  the  searching  light  of  a  cross- 
examlnatimi,  aa  wben  be  baa  asserted  the 
existence  ot  a  fact  and  tt  appeara  that  his 
interest  at  the  time  lay  the  other  way. 
Doe  V.  Jones,  supra.  The  words  of  sacred 
wtlt.  "He  that  Bweareth  to  bis  own  hurt  and 
cbangetb  not,"  were  uttered  long  before  the 
era  ma  Jnriqrnidence,  and  set  before  ua, 
not  aaSy  one  of  tbe  most  exalted  attributes 
posssMed  by  the  exemplar  of  true  virtue  and 
probity,  bat  onbodled  at  tbe  same  time  the 
blgiust  standard  by  which  we  can  safely 
gauge  onr  trust  and  oonfldence  In  human 
testimimy.  It  Is  not  at  all  a  matter  for  aur- 
priae,  tbwefore,  tiiat  tbe  oommon-taw  Jurists 
duald  have  r^arded  It  as  a  pwfectly  safe 
teat  fbr  dlaoemlng  the  tmth  In  Judicial  In- 
vestigation. This  ml*  ot  erldenoe  bas  been 
fully  adopted  by  this  court  as  ita  decisions 
will  sbov.  The  principal  case  Is  Peck  t. 
Ollmer,  20  N.  C.  891.  Beccvnlsiug  the  au- 
thority of  tbe  cases  at  common  law,  to  wbldi 
ws  have  feferred,  Judge  Gaston,  for  the 
court;  tibns  ftates  Ibe  principle:  "It  Is  a 
wdl-establlshed  role  that  wbera  •  person 


who  bas  peculiar  means  of  knowing  a  fact, 
makes  a  declaration  or  written  entry  of  that 
fact  which  Is  against  hla  Intereat  at  the 
time,  aucb  declaration  or  mtry  is,  after  bis 
death,  evidence  of  the  fact  aa  between  third 
persons."  This  case  was  followed,  and  the 
rule  as  therein  stated  applied.  In  Peace  r. 
Jenkins,  82  N.  a  855;  Patton  v.  Dyke,  88 
N.  0.  237 ;  Williams  v.  Alexander,  CO  N.  C 
102;  Carr  v.  SUnly,  52  N.  G.  131;  Jones 
V.  Henry,  81  N.  C.  S24,  87  Am.  Rep.  624;  Mc- 
Canleaa  v.  Reynolds,  67  N.  O.  268;  Braawell 
T.  Gay,  76  N.  C  616.  We  must  not  confuse 
these  declarations  with  entries  made  In  a 
dne  course  of  business  or  In  tbe  discharge  of 
a  public  duty,  nor  with  a  declaration 
which  accompanies  and  explains  an  act  and 
deemed,  therefore,  to  be  a  part  of  the  res 
gestse  (Tates  v.  Tatee,  70  N.  C.  142)  be- 
cause, while  they  are  all  admitted  as  evi- 
dence, they  are  not  so  admitted  for  tbe  same 
reason. 

We  moat  now  consider  whether  tbe  dec- 
laration of  Mrs.  Smith  to  Mrs.  Boudlnot 
comes  within  tlie  rule  stated.  Was  It  a  dec- 
claratlon  against  her  Interest  at  the  time 
abe  made  it?  We  think  it  was.  She  was 
then  in  posseaalon  of  tbe  lot  and  OBtenslbly 
the  owner  thereof,  and  when  she  declared 
that  she  bad  parted  with  her  title  and  did 
not  own  the  estate  of  which  she  was  ap- 
parently seised.  It  could  not  be  anything 
other  than  such  a  declaration.  In  Ivat  v. 
Finch,  1  Taunton,  141,  Lord  Mansfield,  speak- 
ing of  tbe  declaration  of  a  party  that  she 
had  assigned  or  transferred  certain  property, 
said:  **Tbe  evidence  ought  to  have  beea  re* 
celred,  tbougb  undoubtedly  such  declarations 
would  be  entitled  to  a  greater  or  less  degree 
of  attentlcm  according  to  the  circumstances 
by  which  they  were  accompanied.  Tbe  ad- 
mission, supposed  to  have  been  made  by  Mra. 
Watson,  waa  agalnat  her  own  Interest"  The 
evidence  was  received.  To  the  same  effect 
are  Bank  v.  Holland,  09  Va.  501,  89  8.  E. 
126.  65  Ll  R.  A.  166.  86  Am.  St  Rep.  898; 
Beg.  V.  Overseers,  1  B.  &  S.  763  (101  E.  a 
U  768.  769)  ;  Chadwick  v.  Fonner,  69  N. 
Y.  404 ;  Turner  v.  Tyaon,  49  Ga.  165 ;  Bowen 
V.  Chase,  98  U.  8.  254,  25  L.  Ed.  47.  Caaea 
which  appear  to  be  directly  in  point  are 
I^on  V.  Bicker.  141  N.  T.  225,  86  N.  B.  189t 
Tuggle  V.  Hughes  (Tex.  Civ.  App.)  28  S.  W. 
61.  and  Howell  v.  Howell.  Ga.  492.  We 
have  seen  that  any  other  statement  associat- 
ed In  tbe  declaration  with  the  one  against 
interest  la  Just  aa  competent  as  the  latter, 
and  especially  Is  that  true  in  a  case  like 
tbe  one  at  bar  where  the  collateral  state- 
ment bears  directly  on  tbe  other  and  tends 
to  ctmflrm  and  straigtben  It  Tbe  deed  to 
Mr.  Moore  Is  attacked  for  fraud,  because 
what  was  in  fact  a  deed  was  represented  to 
be  a  will,  and  the  declaration  by  Bin.  Smith 
to  Mrs.  Boudlnot  was,  not  only  that  ibe 
bad  mads  a  deed,  and  therefore,  knew  the 
character  and  contents  of  tbe  paper  writing, 
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but  that  she  executed  It  upon  a  meritorious 
consideration,  and  subetantlally  that  she  act 
ed  freely  and  Toluntarlly  when  she  did  so. 
What  conld  be  more  against  her  Interest 
than  sach  a  statement,  and  what  could  carry 
with  It  more  conclusfTe  evidence  of  Its  truth 
and  accuracy?  It  was  In  disparagement  of 
her  apparent  title  and  made  at  a  time  which 
was  recent  with  respect  to  the  date  of  the 
main  transaction,  when  it  must  be  supposed 
she  had  a  clear  recollection  of  what  had 
occurred,  and  also  long  prior  to  the  begin- 
ning of  this  controversy — ante  litem  motam. 
Her  interest  was  all  on  the  side  of  herself 
and  her  daughter  who  lived  with  her,  or 
at  least  It  must  now  be  euppoaed  to  have 
been  that  way,  nothing  else  appearing.  Her 
motive  was  a  most  commendable  one — grati- 
tude for  what  Mr.  Moore  had  done  for  her — 
and  she  spoke  with  feeling  and  emphasis; 
but  this  does  not  have  the  effect  la  law, 
as  the  cases  show,  to  rebnt  the  presumption 
that  she  was  declaring  against  her  own  in- 
terest. But  it  may  be  su^ested  that  she 
was  not  in  privity  with  her  daughter,  the 
plaintiff,  as  she  had  but  a  life  estate  and 
her  daughter  a  contingent  remainder,  which, 
since  the  death  of  her  mother,  has  become  a 
vested  one  In  Interest  and  possession.  This 
is  true,  but  It  does  not  prevent  the  applica- 
tion of  the  rule,  ft>r,  the  declaration  being 
against  interest,  It  is  admitted  because  of 
the  likelihood  of  its  being  true  and  of  its 
general  freedom  from  any  reasonable  prob- 
ability of  fraud  or  Imposition,  and  is  for 
tlutt  reason  held  to  be  competent  as  to  third 
parties.  It  is  not  therefore,  within  the  prin- 
ciple of  exclusion,  as  being  res  inter  alios 
acta.  I^n  v.  Bicker.  141  N.  T.  225,  36  N. 
B.  188;  Higham  t.  Bidgcrway,  supra. 

It  may  be  fnrtbor  objected  that,  even  if 
the  declaration  is  otherwise  competent,  the 
tact  tiiat  Mrs.  Smith  supposed  she  bad  ex- 
ecuted a  deed  la  not  evidence  that  the  plain* 
tiff  bad  the  aame  opinion  as  to  the  nature 
of  the  InBtmment  There  Is  every  reason, 
we  think,  why,  under  the  peculiar  tacts  of 
the  case,  we  should  hold  tbia  objection  to 
be  unteiable  and  the  reason  for  it  to  be  un< 
sound.  The  allegation  is  that  the  deed  was 
orecuted  at  the  home  of  Mn.  Smith  and  bar 
dai^htar.  In  the  presence  of  Mr.  Moore,  the 
attorney,  and  some  other  persons  who  are 
now  dead,  the  plaintiff  being  the  sole  sur- 
vivor of  those  then  present.  The  deed  was 
executed  by  the  mother  and  daughter  then 
and  there,  and  the  alleged  r^resentatitm 
of  the  attorney  was  to  both  of  them  at 
that  time.  It  was  all  one  and  the  nmfi 
transaction,  without  a  single  break  in  its 
omtlnulty  from  banning  to  end.  Under 
such  drcnmstances,  can  It  be  denied  that 
the  Impression  received  Mrs.  Smith  of 
what  was  said  and  done^  the  execution  of 
the  deed  being  a  joint  act.  Is  at  least  some 
evidence  as  to  what  the  true  nature  of  the 
transaction  was,  and  aa  she  heard  what  the 


attorney  said,  should  It  not  be  received  as 
some  evidence  of  what  his  words  w»e  and 
what  they  really  meant,  and  finally,  may  It 
not  safely  be  admitted  to  show  that  possibly 
the  plaintiff  Is  mistaken  as  to  what  was 
said  and  as  to  what  did  occur?  Where  two 
persons  have  equal  opportunity  of  knowing 
a  fact,  one  is  as  competent  to  give  a  correct 
account  of  It  as  the  other,  or  at  least  sbonld 
be.  We  frequently  receive  the  evidence  of 
two  persons,  one  against  the  other,  as  to 
whether  a  certain  thing  was  done  or  not. 
one  testifying  that  he  saw  It  done  and  the 
other  that  he  did  not.  The  declaration  of 
Mrs.  Smith  was  equivalent  to  her  saying 
that  she  did  not  hear  any  such  representa- 
tion made  as  that  which  is  Imputed  to  the 
attorney,  or  that  It  was  not  in  fact  made  ac- 
cording as  her  testimony  is  construed.  We 
are  constrained  to  think  that  the  evidence  Is 
both  competent  and  relevant,  and  should  be 
heard  by  the  jury  In  Its  entirety. 

Before  taking  leave  of  this  part  of  the 
case,  we  will  refer  to  three  cases  which  seem 
to  be  very  much  In  point  just  here.  The  first 
is  that  of  Lamar  v.  Pearre,  90  Ga.  877,  17 
S.  E.  92,  which  bears  a  striking  resemblance 
to  our  case  In  several  of  Its  features.  There 
It  was  held,  when  It  was  attempted  to  es- 
tablish a  trust  In  certain  property,  that  a 
declaration  of  a  life  tenant  as  to  the  subject 
under  Investigation  was  competent  against 
the  remainderman,  as  it  disparaged  her  own 
estate  in  the  property  and  was,  therefore, 
against  her  Interest;  and  that  the  additional 
statements  relevant  to  the  principal  t&ct 
and  embraced  with  It  in  the  declaration 
against  Interest  were  also  competent.  In 
that  case,  as  here,  the  life  tenant  and  re- 
mainderman acquired  their  interests  under  a 
settlement  In  trust  for  their  benefit  The 
two  cases  are  practically  parallel.  The  sec- 
ond ia  ^well  V.  Howell,  47  Oa.  402,  in 
which  the  deed  in  questlcm  was  attacked  aa 
having  been  jffocnred  by  nndue  Influence  and 
fraud.  The  declarations  of  the  donor  were 
held  competent  to  show  that  1m  knew  Uie 
nature  and  contents  of  the  paper,  and  to 
r^l  the  Imputatlmi  of  fraud.  The  third 
Is  Bowen  t.  Ohase,  96  IT.  8.  254,  25  L  Ed. 
47,  which,  while  not  predsdy  lUn  tiie  otlier 
two  cited  cases,  nor  like  our  case.  In  the 
object  for  which  the  suit  tras  brought 
in  Its  main  features,  and  so  for  aa  fbm 
general  question  now  being  dlacnsaed  la  con- 
cerned, eoumgb  like  tiiiem  to  be  an  lnutortant 
authority  in  support  of  the  principle  wa 
hare  already  stated  and  applied.  The  caaes 
in  onr  own  rq^rta  which  amnoacta  more 
nearly  than  any  others  to  a  decision  of  the 
very  qneatlon  here  presented,  are  Fearce  t. 
Jenkins,  82  N.  a  856;  FattDo  t.  Dyke^  88 
N.  a  287. 

The  fiict  that  Ibe  plaintiff  rtftea  <ni  the 
continued  possession  Mf  the  lot  by  faorself 
and  ber  motiiier,  after  making  the  deed,  as 
evidence  of  the  false  rc^eawtatlrai,  imparta 
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itUl  greater  algnlflcance  to  the  mother's  dec- 
laration, as  from  ber  declaration  the  jury 
might  hare  found  that  she  did  not  so  regard 
the  retention  of  tKwsesslon  hy  her  and 
danghto!',  and  that  the  latter  shared  In  that 
Tiev,  tlie  fraud  being  alleged  to  bare  been 
pnctlced  Qpon  both  of  them  at  the  same 
Instant  of  time,  and  it  being,  therefore,  at 
leatt  probable  that  it  produced  the  same 
Impreaslon  upoa  both.  Speaking  with  ref- 
nence  to  a  case  somewhat  similar,  Judge 
Kadi  said:  "The  declarations  were  made  by 
a  man,  npon  the  anb}ect  In  controversy, 
■gainst  his  interest,  and  when  be  conid  have 
no  coDceirable  interest  to  declare  that  which 
was  not  true,"  Peaxce  t.  Jenkins,  supra,  and 
■o  we  say  here  concerning  the  declaration 
hi  question.  TbB  text-books  and  the  cases 
do  not  Jnstify  the  statement  that  this  species 
of  erid^ce  la  anomalous  in  character  and 
approaches  the  verge  of  admissible  testimony, 
for  even  a  cursory  examination  of  the  an- 
Uwritlea  vlU  show  that  it  is  well-nigh  uni- 
versally CfHKeded  to  be  an  established  ex- 
ception to  the  rule  exdudlng  hearsay,  and 
an  unshakable  principle  in  the  law  of  evi- 
dence. As  Lord  Blilenboron^  said  in  the 
opmlng  passage  of  his  <vInion  In  Hl^uun  v. 
lUdgeway,  10  East,  106:  "We  should  be  ex- 
ttemcdy  swry  If  anything  fell  from  tlie  court 
upon  this  occaalon  which  would  In  any  de- 
gree break  in  upon  those  sound  rules  of 
evidence  which  have  been  established  for 
the  aecnrl^  of  life,  libafy,  and  property; 
bat.  In  declaring  our  oplniim  upon  the  ad- 
misaibillty  of  the  evidence  In  question,  we 
■ball  lay  down  no  rule  which  can  Induce 
■uch  ruinous  consequences,  nor  go  beyond 
tiie  limits  of  those  cases  whlc^  have  been 
often  recognised,  beginning  with  that  of 
Warren  t.  Oreoivllle." 

Having  dlqitosed  of  this  exertion,  we  now 
proceed  to  «»8td»  the  remaining  qnestlons 
In  their  order. 

We  cannot  anstain  the  exception  to  the 
Instruction  of  the  court  tiiat,  from  the  rela- 
tion of  the  parties.  Mr.  Hoore  b^g  tiie 
"agent,  ccmfidentla]  friend,  and  adviser  €t  the 
plaintiir  and  ber  mother,'*  the  law  raised 
a  presumption  €t  fraud  as  to  any  transaction 
between  them,  which  is  evidence  of  fraud 
to  be  considered  by  the  lury,  and  imposes 
up(m  tiie  d^endants  the  burden  of  showing 
that  tbe  transaction  was  fair  and  honest 
and  that.  If  Oie  defendants  had  failed  so  to 
do,  the  Jury  should  answer  the  issue  as  to 
fMud  "Yes.*'  With  r^erence  to  fiduciary 
relations  from  which  luresumptiona  of  fraud 
or  undue  Influence  are  ralaedi  that  of  prin- 
cipal and  agent  la  thus  dasslded:  (1)  When 
one  Is  tile  general  agent  of  another  and  has 
entire  management  of  bis  affairs,  bo  as  In 
effect  to  be  as  much  his  guardian  as  tbe 
re^riilarly  appointed  guardian  of  an  to&nt. 
a  presumption  of  fraud,  as  matter  of  law, 
arlsea  from  a  transaction  between  the  agent 
and  Ills  principal  for  the  former's  benefit, 


and  It  will  be  decisive  of  tbe  Issue  In  favor 
of  the  principal  unless  It  Is  rebutted.  (2) 
When  the  only  relation  is  that  of  friendly 
Intercourse  and  habitual  reliance  tot  advice 
and  assistance  and  occasional  em)>loymait 
In  matters  of  business  as  agrat,  a  iwesump- 
tlon  of  fact  only  is  raised  from  such  a  trani^ 
action  which  may  be  strong  or  slight  ac- 
cording to  clrcumatancea.  The  latter  Is  for 
tbe  Jury  to  c<»u]der  and  act  upon.  Lee  v. 
Pearce.  68  N.  C.  76;  Tlmmons  v.  Westmore- 
land, 72  N.  0.  587;  1  Blgelow  on  Fraud 
(1890)  p.  296.  "When  a  party,  complaining 
of  a  particular  transaction,  such  as  a  gift, 
sale,  or  contract,  baa  shown  to  the  court  tbe 
existence  of  a  fiduciary  or  a  ccmfldential 
relation  between  himself  and  the  defendant, 
and  that  the  defendant  occupied  the  posi- 
tion of  trust  or  confidence  therein,  the  law 
raises  a  suspicion  or.  It  is  often  said,  a  pre- 
Bumptlou  of  fraud;  a  suspicion  or  presump- 
tion, arising  as  matter  of  law,  that  the  trans- 
action brought  to  the  notice  of  the  court  was 
effected  through  fraud  or.  what  comes  to 
much  the  same  thing,  undue  Influence  by 
reascHi  of  bis  occupying  a  position  affording 
him  peculiar  opportunities  for  taking  ad- 
vantage of  the  complaining  party.  Having 
special  facilltleB  for  cmnmlttlng  fraud  npon 
the  party  whose  Interests  hav<s  been  Intrust- 
ed to  him,  the  law,  looking  to  the  frailty  of 
human  nature,  requires  the  party  in  the 
superior  sitnatlim  to  show  that  his  action 
baa  been  honest  and  honorable."  1  Blgelow 
on  Fraud,  p.  261,  et  seq.  This  presumption 
is  raised  when  there  have  been  dealings  be- 
tweoi  the  parties,  because  of  the  advantage 
•wbKh  the  sltualdon  of  tbe  parties  respective- 
ly ^vea  to  one  over  the  otiier.  The  doctrine 
rests  on  the  Idea,  not  that  there  actually 
was,  but  that  there  may  have  beoi  fraud, 
and  an  artlflclal  effect  Is  given  to  the  fiduci- 
ary relation  b^nd  its  natural  tendency  to 
produce  bell^  of  the  fact  that  frand  really 
eclsted.  Lee  v.  Pearce,  supra.  It  does  not 
appear  clearly  from  ttie  evidence  or  the  ad- 
mission whether  or  not  Mr.  Moore  was  tho 
general  agent  of  tbe  plaintiff  and  hex  mother 
at  the  time  tbe  deed  was  executed  and  had 
the  management  of  their  entire  boslnesa, 
nor  does  it  appear  what  was  the  nature 
and  scope  of  his  agency.  It  is  merely  said 
that  he  was  their  agent  We  take  It  that 
tbla  was  intended  to  mean  a  general  agency 
investing  blm  with  control  and  management 
of  all  of  their  affairs,  and  so  oonstdered,  in 
connection  with  the  other  part  of  the  admis- 
sion, that  he  was  also  their  confidential 
friend  and  adviser,  we  tiilnk  the  charge  of 
tbe  court  was  correct.  In  Lee  v.  Pearce,  the 
chief  Justice,  referring  to  the  facts  of  that 
case  (68  N.  O.  at  page  87),  says:  "Our  case 
would  seem,  from  what  appears  hy  tbe 
statement,  to  come  under  the  last  instance 
[second  class  mentioned  above],  for  there 
is  no  evidence  that  Pearce  was  the  geaeeaX 
agent  of  Mrs.  Lindsay,  Intrusted  with  the 
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management  of  all  of  Iier  aJECalrs  or  buBinees, 
although  lie  was  looked  np  to  by  her,  and 
relied  on  for  advice  and  assistance,  and 
frequently  acted  as  her  agent  In  bnylng 
wood  and  leasing  her  property — all  of  which 
evldoice  should  be  passed  upon  by  a  Jury, 
as  raising  a  presumption  of  fraud  or  undue 
influence,  and  aa  being  a  link  in  a  chain  of 
circumstantial  evidence."  It  may  be  that 
the  proof  at  the  next  trial  will  disclose  Just 
such  a  relation  as  tb^e  described,  and  change 
the  nature  of  the  presumption  or  weaken  its 
force.  Be  this  as  It  may,  we  do  not  think 
his  honor  upon  the  facts  as  presented  at  the 
trial,  and,  as  we  now  construe  them,  misap- 
plied the  rule,  as  stated  in  Lee  v.  Pearce. 
The  presumption  of  fraud  Is  of  course  a  re- 
battable  one. 

The  last  assignment  of  error  questions 
the  correctness  of  the  charge  bo  far  as  it 
relates  to  Mr.  Moore's  failure  to  register  the 
deed  from  the  day  of  its  date,  March  8,  1885, 
to  January  3,  1886,  It  being  10  months.  In 
the  trial  of  questions  of  fraud  the  evidence 
necessarily  takes  a  wide  range,  and  great 
latitude  is  allowed  In  adducing  proof  to  dis- 
close the  true  nature  of  the  transaction,  and 
it  has  been  said  to  be  enough  if  the  evidence 
fails  within  a  broad  interpretation  of  the 
rule  of  relevancy.  Oircumstances  very  slight 
and  apparently  trivial  in  themselves  are  per- 
mitted to  be  shown  In  connection  with  the 
other  facts  In  order  to  sustain  the  allegation 
of  fraud.  1  Bigelow  on  Fraud,  146.  The 
plaintiff  does  not  contend  that  Mr.  Moore 
was  compelled  to  register  the  deed  unda 
the  statute,  It  being  good  as  between  the 
parties  without  registration,  which  is  re- 
quired only  to  protect  the  grantee  against 
creditors  and  subsequent  purchasers.  Nadal 
V.  Britton,  112  N.  C.  180,  16  S.  B.  914.  But 
she  says  that  withholding  this  deed  from 
record  was  some  evidence  of  a  purpose  to 
conceal  It  so' that  the  public  could  not  see 
It  and  thereby  diminish  the  chance  of  the 
grantor's  discovering  that  It  was  a  deed  in- 
stead of  a  will.  While  perhaps  very  slight 
evidence  and  inconsequential  in  Itself,  we  yet 
think  that  it  was  a  circumstance  to  be  left 
to  the  Jury  with  the  other  facts.  But  the 
court  should  be  careful,  In  submitting  It,  to 
direct  their  attention  also  to  the  fact  that  the 
deed  was  registered  on  January  S,  1886,  and 
has  remained  on  the  record  to  the  bringing  of 
this  suit  Tills  fact  they  should  consider  in 
connection  with  the  other.  In  order  to  de- 
termine what  weight  they  will  give  to  the 
latter. 

We  have  discussed  ail  of  the  exertions 
as  they  may  be  repeated  If  there  is  another 
appeal  and  we  had  not  done  so,  but  we  or- 
der a  new  trial  because  of  tbe  error  com- 
mitted in  permitting  the  plalntlfT  to  testify 
as  to  what  the  attorney  said  In  the  presence 
and  hearing  of  herself  and  her  grantee,  now 
deceased. 

The  plaintiff's  counsel  contended  that  the 
deed  of  LorouM  Frink  to  her  and  ber  mother, 


vested  the  l^al  title  in  them  in  trust  to 
serve  the  uses  declared  in  the  will  of  Samuel 
FrInk,  and  t^at  Mr.  Moore,  undw  the  deed 
to  him,  took  the  title  in  the  same  plight  aa 
they  formerly  held  It  It  Is  not  necessary 
to  discuss  this  proposition  so  far  as  the  life 
estate  of  Mrs,  Smith  Is  conconed  as  it  ter- 
minated at  her  death,  and  is  therefore  out  of 
the  way.  But  see  Cameron  v.  Hicks,  141 
N.  G.  21.  53  S.  B.  728.  If  tiie  plalntUC  ac- 
quired the  legal  title  by  the  deed  of  the 
trustee,  Lorenzo  Prtnfc,  it  either  merged 
with  her  equitable  estate,  or.  if  It  was  held 
by  ber  separately  from  it  as  contended, 
then  when  Mrs.  Smith  died,  there  being  no 
longer  any  need  for  the  separation  of  the 
two  estates,  the  plaintiffs  contingent  re- 
mainder having  become  a  vwted  me,  the 
statute.  If  she  had  not  conveyed  to  Mr. 
Moore,  would  hare  transferred  the  seisin  or 
posaeeslon  to  tbe  nee.  By  tier  deed  to  Mr. 
Moore,  she  ptamed  both  tbe  legal  and  equi- 
table estate  held  by  hec^tliat  la,  all  the 
Intoert  the  theh  bad— and  when  MriL  SmlOi 
died  tbe  sbitnte  executed  flie  uee  In  tbe  eame 
manner,  if  he  who  was  ttien  entitled  ta  the 
use  bad  not  already.  In  another  way,  ac- 
quired liie  seisin  and  the  operation  of  tbe 
statute  was  not  therefore,  required  to  vest 
It  In  him.  It  Is  not  necessary  to  inquire 
whether  the  deed  of  Lorenzo  FrInk  had  the 
effect  to  convey  bis  legal  title,  as  the  same 
result  wonld  follow  If  it  did  not  haye  the 
effect,  tot  in  that  case,  It  would  bare  de- 
scended to  his  fa^  charged  with  the  frost 
and  their  would,  at  the  deatii  of  Mrs. 
Smitb,  have  been  transfored  to  the  use 
as  It  was  no  longer  required  to  remain  in 
them  to  serve  the  purposes  of  the  trust. 
Camwon  t.  Hicks,  supra.  If  the  plaintiff 
did  not  acquire  the  legal  title  by  tbe  deed 
of  Lorenzo  FrInk,  or  If  she  did  and  it  was 
held  by  her  separate  from  the  use,  her  deed, 
she  having  at  the  time  a  contingent  remain- 
der, was  sufficient  to  pass  the  latter  to  Mr. 
Moore  by  way  of  equitable  assignment  and 
operated,  not  merely  as  an  executory  con- 
tract to  convey,  but  as  an  executed  one  by 
way  of  passing  her  interest  This  was  ex- 
pressly decided  In  the  recent  case  of  Kome- 
gay  V.  Miller,  137  N.  C.  650,  BO  S.  B.  816. 
107  Am.  St  Bep.  605,  where  the  subject  is 
so  fully  and  clearly  discussed  by  Mr.  Justice 
Connor  as  to  make  It  unnecessary  that  we 
should  pursue  the  Inquiry  any  further.  See, 
also.  Cheek  v.  Walker,  138  N.  O.  446,  50  S.  E. 
863;  Gray  v.  Hawkins.  133  N.  C.  1,  46  S.  E. 
363;  Bodenhamer  v.  Welch,  89  N.  C.  78:  Wat- 
son T.  Smith,  110  N.  C.  6,  14  8.  B.  640,  2S 
Am.  St  Bep.  665.  So  that  quacunque  via 
data,  Mr.  Moore  got  the  complete  and  per- 
fect title,  legal  and  equitable,  by  the  transac- 
tion, and  his  widow  and  her  heirs  are  en- 
titled to  keep  and  enjoy  the  same,  unless 
the  deed  to  him  was  obtained  by  the  fraud 
charged  In  the  complaint  or  can  tn  some 
othw  way  be  invalidated. 
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For  ttie  r«aBoo  we  Iwre  already  ■tatad  a 
new  trial  Is  awarded. 
New  trial. 

HOKB,  J.,  concurs  In  tbe  result 


WALL  T.  WALL  at  aL 
{Supreme  Court  of  North  Oandlna.   Oct  Sft, 

1.  BomrDABixs—DESCBiFTioN— Water  Coub- 

818. 

Where  a  deed  names  a  nontuiTlgBble  rirer 
as  a  boundary,  the  grantee  takes  to  the  thread 
of  the  stream,  including  an  Island  between  the 
thread  of  tbe  stream  and  the  main  body  of  the 
land  conveyed. 

[Ed.  Note.— For  esses  tn  point,  see  rol.  S, 
Cent  tMg.  Boundaries,  |  IISJ 

2.  BntTncEnr— Trrue  of  Pabtim  —  Cohu  on 
SouBCB— Estoppel. 

In  ejectment,  where  defendants  claim  under 
a  deed  execilted  in  1843,  and  plaintiff  claima 
under  s  grant  from  the  state  in  1879,  defend- 
ants are  not  estopped  to  deny  the  plaintiff's 
title  derived  from  tbe  state  by  Introducing  a 
grant  from  the  state  In  1882,  where  tbere  was 
DO  eridence  that  tbe  grant  of  1882  included  the 
land  in  controversy. 

fEd.  Note. — For  cases  In  point,  see  vol.  17, 
Cent  Dig.  Ejectment.  H  114,  5&] 

3.  Adtebse  Pobscssion— Natube  and  Requi- 
8ITE8— Ubb  ob  Lard. 

Where  those  under  whom  defendants  in 
ejectment  claim  title  to  an  island  in  a  non- 
narigable  rirer  have  been  in  posaesaion  for  over 
90  years  ander  color  of  title  consisting  of  owner- 
ship and  possessiim  of  tbe  mainland  on  both 
aides  of  the  river,  and  have  taken  timber  from 
the  land  constantly  for  various  purposes  and 
pastured  goats  and  cattle  there,  and  cleared 
a  part  of  the  land,  this  was  sufficient  actual 
possession  nnder  ookw  of  title  to  ripen  into 
an  Indefeasible  title. 

[Ed.  Note.— For  eases  In  point,  see  vol  1, 
Cent.  Dig.  Adverse  PossMslon.  H  118.  82.  Ill, 
106w] 

Appeal  fn»D  Snpeilor  Conrt,  Anson  Oonnfy ; 
Hoore,  Judge. 

Actlira  by  Edwin  Wall  against  Jotm  T. 
Wall  and  another.  From  a  Judgment  In  favw 
of  defendants,  plaintiff  appeals.  Afllnned. 

H.  H.  McLendon,  for  appellant  Robinson 
A  Caudle  and  J.  A.  Lockhart,  for  appellees. 

BROWN,  J.  The  locus  In  quo  is  an  Island 
in  tbe  Pee  Dee  river,  called  "Martin's  Island." 
containing  aboat  six  acres  of  land.  The  evi- 
dence tends  to  prove  that  the  Island  is  sepa- 
rated from  tbe  Anson  cotinty  mainland  by  a 
narrow  "thoroughfare"  of  the  river  about  80 
feet  wide,  which  can  be  easily  forded.  Tbe 
main  body  of  water,  which  flows  between  the 
Island  and  the  Richmond  county  side,  Is  800 
yards  wide.  The  Island  is  on  the  Anson  coun- 
ty side  of  the  "thread"  of  the  stream.  Plain- 
tiff claims  title  under  a  grant  frtnn  the  state 
to  plaintiff  dated  April  1,  1879,  which  de- 
scribee the  Island.  Defendants  claim  nnder 
deed  dated  December  15,  1843,  from  William 
Lo(Ae  to  Stephen  Wall,  from  whom  defend- 
antB  derive  title. 

We  will  not  consider  tlia  28  exertions  in 


the  record  seriatim,  bat  will  group  tbe  con- 
tentions of  the  parties  ander  three  heads: 
First  Does  tbe  deecrlptiiHi  In  tbe  deed  from 
William  Locke  and  wife  to  Stephen  Wall  cov- 
er the  Island  in  controversy?  Second.  Is 
the  defendant  estopped  to  deny  the  state's 
title  by  the  introduction  of  the  grant  of 
1882?  Third.  Was  tbere  anfflclent  evidence 
of  adverse  jrassesslon  on  tbe  part  of  tbe  de- 
fendant? 

1.  The  description  bi  the  deed  Is  as  fol- 
lows: "B^ilnning  at  a  black  oak  southwest 
of  Pee  Dee  river,  Wm.  W.  Key's  comer  tree, 
and  runs  with  W.  Eoy's  line  south  IS  chains, 
to  a  pine,  etc. ;  then  east  29  chains,  to  the 
river;  then  up  the  various  courses  of  said 
river,  to  the  beginning — containing  300  acres," 
It  antears  In  evidence  that  Stephen  Wall 
owned  and  occupied  tbe  land  on  both  sides 
the  Pee  Dee  river  opposite  Martin's  Island. 
It  was  decided  as  long  ago  as  1881  that  the 
Pee  Dee  at  this  point  waa  not  a  navigable 
stream,  and  that  the  owners  of  the  land  on 
each  aide  of  it  have  a  right  to  tbe  middle 
of  the  river.  Ingram  v.  Threadglll,  14  N.  C 
61.  The  same  Is  the  law  In  respect  to  rivers 
which  divide  nations.  Handly  v.  Anthony, 
6  Wheat.  (U.  S.)  374,  B  L.  Ed.  113.  It  Is  not 
disputed  that.  If  the  call  of  the  deed  Is  ex- 
tended to  the  thread  or  middle  of  the  stream, 
and  then  up  the  various  courses  thereof  to 
the  beginning,  the  land  in  controversy  Is  In- 
cluded in  ite  boundaries.  There  Is  no  rule  of 
the  common  law  better  settled,  and  more  uni- 
versally adopted  in  this  country,  than  that 
which  prescribes  that  a  grant  of  land  bound- 
ed in  terms  by  a  creek  or  river  not  navigable 
carries  tbe  land  to  the  grantee  usque  ad  fllum 
aquEe,  to  tbe  middle  or  thread  of  the  stream. 
Wilson  V.  Forbes,  18  N.  a  80;  Ingram  v. 
Threadglll,  supra;  Williams  v,  Buchanan,  28 
N.  C.  535,  SB  Am.  Dec.  760 ;  Rowe  v.  Lumber 
Company,  128  N.  C.  ^,  38  S.  E.  896;  and 
Id.,  183  N.  a  483,  45  S.  E.  SSO.  The  evi- 
dence shows  conclusively  that  the  thread  of 
the  Pee  Dee  is  the  dividing  line  between 
Richmond  and  Anson  counties,  and  that  It 
runs  between  Martin's  Island  and  tbe  Rich' 
mond  side  of  the  river.  In  fact  the  plain* 
tiffs  grant  describes  the  Island  as  located  In 
Aflaon  county. 

2.  Tbe  defendant  Introduced  grant  from 
the  Btate  to  Stephen  G.  Wall  dated  December 
20,  1882,  for  a  tract  of  130  acres  of  land. 
During  the  argument,  plaintiff's  counsel  con- 
tended that  by  this  grant  It  was  shown  that 
both  plaintiff  and  defendant  claimed  under  a 
common  source,  that  defendant  was  estopped 
to  deny  the  state's  title,  and  that  plaintiff, 
having  the  older  grant,  Is  entitled  to  recover. 
There  Is  nothing  m>on  which  to  base  such 
contention.  Neither  plaintiff  nor  defendant 
had  offered  any  evidence  locating  said  grant 
of  1882,  and  tbere  Is  nothing  on  Its  face 
which  indicates  per  se  that  It  covers  Martin's 
Island.  Tbe  defendant  stated  It  did  not  cot- 
er  the  land  in  ctmtroversy,  and  the  court  per^ 
mitted  him  to  withdraw  it  as  evtdeooa.  As  Its 
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relerancy  to  the  matter  it  iBsne  la  not  dls- 
doaed,  we  aee  no  error  tn  thia.  It  was  a  mat- 
ter wttWn  the  Boond  dlacretlon  of  hla  honor. 
Besides,  the  plaintiff  did  not  ask  to  be  per- 
mitted to  reintroduce  thla  grant  and  to  offer 
evldoice  locating  the  taland  wftbln  Its  bonnd- 
srles. 

8.  The  evidence  tends  to  prove  that  Stephen 
Wall  owned  and  was  In  poaseealon  of  the 
land  on  both  sldea  of  the  river  opposite 
Martin's  Island  for  some  years  prior  to  the 
War,  and  that  bis  possessions  extended  one- 
half  mile  or  more  tip  and  down  the  river 
on  the  Anson  side  and  for  two  or  three  miles 
on  the  Richmond  side,  and  that  he  was  In 
possession  of  It  at  the  time  of  his  death 
in  1S16.  St^hen  Well  devised  "to  my  broth- 
er James  Wall's  two  yonngest  sons,  to  wtt, 
these  by  his  last  wife,  all  the  land  I  own 
In  Anson  connty,  sm^osed  to  be  about  BOO 
acres."  The  sons  by  the  Ia«t  wife  of  James 
Wall  were  A.  O.  and  8.  O.  Wall,  nndw  whom 
defendant  jnstifles  his  right  to  possession. 
As  Stephen  Wall  was  the  owner  and  In  posses- 
sion of  the  Ian&  on  iMth  sides  of  the  river, 
he  is  presumed  to  have  title  to  the  island 
betwem.  Prima  facie,  the  title  to  the  bed 
of  an  mmavlgable  stream  to  the  thread  there* 
of,  and  to  Islands  between  the  mainland  and 
said  tiiread.  is  In  the  owner  of  the  adjacent 
mainland.  Where  the  lands  <m  both  sides 
the  stream  belong  to  the  same  person,  the 
entire  bed  of  the  stream  and  all  the  Islands 
therein  between  anch  lands  belong  to  him. 
17  A.  &  B.  Bncya  Law  (2d  Ed.)  532,  and 
cases  cited;  Granger  v.  Avery,  61  Me.  292; 
Stolp  T.  Hoyt,  44  m.  22a  Indc^iendent  of 
snch  presumed  tltle^  there  is  abundant  evi- 
dence of  such  actual  possession  of  the  island 
as  ripens  the  color  of  title  under  the  Locke 
deed  Into  an  Indefeasible  tltlew  The  evl- 
den(%  tends  to  proye  that  tite  defotdant  and 
those  under  whom  he  claims  took,  possession 
in  1846 ;  that  they  got  timber  off  the  Island 
constantly  for  various  purposes;  that  after 
1864  the  island  was  used  more  than  any  other 
part  of  defendant's  land  for  getting  timber; 
that  goats  were  placed  there,  and  cattle 
pastured  on  it,  and  in  1899  defendant  cleared 
two  acres  of  the  land;  that  from  1890  until 
the  trial  defendant  used  the  Island  all  winter 
every  year  for  cattle  pasturage. 

Upon  a  review  of  the  entire  record,  we 
are  of  opinion  that  the  case  was  well  tried, 
and  that  there  is  no  error. 


BATOHBR  v.  FAISON. 
(Supreme  Court  of  North  Carolina.  Oct  23, 3906.) 
1.  JvoaMBNTs— Aonoif  or  Attobiict— Bona 

FlDR  PUBCHASER. 

Where  a  defendant  has  been  served  and 
was  represoited  in  open  court  by  a  regularly 
practicing  solvent  attoraar,  though  without 
authorl^,  defendant  Is  bonnd  by  the  Judgment 
rendered  against  him,  which,  after  notice,  be 
took  no  st^  to  vacate^  as  against  an  innocent 


purchaser  of  the  Judgment  or  at  sxecution  sale 
thereunder. 

(Ed.  Note. — ^For  cases  In  point,  see  vol.  80, 
OenL  Dig.  Judgment,  {  80.] 

2.  Appeabanc»—Nokhkbvioii— Waives. 

Where  a  defendant  appears  in  the  action, 
either  personally  or  by  a  duly  authorized  at- 
torney, be  thereby  waives  service  of  summons* 
[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appearance,  SS  91-102.] 

8.  Jttdouxnts—Bevivbb— Default. 

Where  notice  to  show  cause  why  a  Judg- 
ment should  not  lie  revived  is  served,  failure 
to  defend  gives  the  revived  Judgment  no  more 
efficacy  than  the  original  judgment  posseased. 
4.  SAiae— Vacation. 

A  Judgment  having  been  assigned,  an  order 
of  reviver  was  entered  on  defaulL  1b»  n- 
vlved  judgment  recited  service  of  summons  ana 
appearance  of  defendant  by  counsel.  Subse- 
quent admissions  by  the  judgment  debtor  were 
proved,  in  which  he  agreed  to  secure  the  debt  by 
a  deed  of  trust  There  was  a  failure  to  set  up 
any  defnue  to  the  motion  to  revive  or  any 
proceeding  to  set  aside  the  Judgment  of  revivor 
for  more  than  16  years ;  and  there  was  not  any 
showing  of  a  mentorlous  defense.  HM,  that 
a  motion  to  open  the  judgment,  the  effect  of 
which  would  be  to  defeat  the  dalm  by  a  plea  oC 
limitations,  would  be  denied. 

Appeal  fr(Kn  Superior  Court;  Duplin  Coun- 
ty; Shaw,  Judge. 

Motion  by  J.  F.  Falson,  as  administrator 
of  W.  A.  Falson,  deceased,  against  B.  H. 
Hatcher,  to  set  aside  a  Judgment  From  an 
order  denying  the  moUon,  petitions  appeals. 
Affirmed. 

Grady  &  Graham,  for  appellant  F.  B. 
Cooper,  J.  D.  Kerr,  and  Q.  BL  Butler,  for 
appellee 

CLARK,  O.  J.  Thla  Is  a  motion  made  at 
August  term,  1906,  of  Duplin,  by  J.  F.  Falson, 
administrator  of  W.  A.  Falson,  to  set  aside 
a  Judgment  rendered  at  February  term,  1S89, 
of  said  court.  The  court  at  January  term, 
1906,  refused  the  motion,  and  found  the 
following  facts:  On  11th  January,  1888,  the 
plaintiff  issued  a  summons  against  F.  L. 
Falson,  administrator  of  A.  M.  Falson,  W. 
A.  Falson,  and  William  Boyette,  returnable 
to  February  term  of  Duplin.  It  was  duly 
served  on  F.  L.  Falson  and  Boy^e,  and  re- 
turned, "Served  on  W.  A.  Falson  by  leaving 
a  copy  at  his  bouse."  On  the  docket  for  that 
term,  on  the  margin  opposite  the  names  of 
defendants,  Is  entwed  "Falson,"  which  the 
Judge  finds  stood  for  the  name  of  Henry  E. 
FalBon,  an  attorney  at  law  practicing  in  said 
court  A  verified  complaint  was  filed,  set- 
ting out  a  promissory  note  under  seal,  signed 
by  A.  M.  Falson,  with  W.  A.  Falson  and 
William  Boyette  sureties.  No  answer  was 
filed,  and  Judgment  by  default  final  was 
taken  for  the  principal  and  interest  of  said 
note,  which  Judgment  recited  that  "the  de- 
fendants have  been  duly  served  with  sum- 
mons," that  a  duly-verifled  complaint  had 
been  filed,  and  no  answer.  When  the  case 
was  called  Henry  E.  Falson,  who  was  a 
practicing  attorney  In  said  court,  and  whose 
name  was  stored  as  eounael  for  the  defend- 
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ants,  stated  to  the  court  that  he  had  read 
the  Jadgment  aod  eEamlned  Into  the  merits 
of  the  case,  and  that  he  had  no  defense  what- 
erer  to  said  action,  and  tha^  there  was  no 
objection  to  the  coart  signing  the  judg- 
ment set  oat  In  the  record.  After  the  judg- 
ment was  rendered  W.  A.  Falson  bad  sereral 
conrersatlonB  with  Henry  E.  Falson,  In  which 
be  stated  that  he  owed  the  sold  debt  and 
told  blm  that  be  had  made  prorlslon  In  a 
deed  of  trust  to  pay  said  Judgment  On  15th 
of  September,  1890,  W.  A.  Falson  made  a  deed 
in  trust  In  which  he  provided  for  the  pay- 
ment of  sundry  Judgments,  and  among  themi 
he  recited  the  aforesaid  Judgment,  placed 
It  In  the  first  class,  and  required  payment 
of  one-half  thereof.  The  Judge  further  finds 
that  Henry  B.  Fatson  was  not  onployed  by 
W.  A.  Falson,  and  In  fact  did  not  represent 
blm  when  the  Judgment  was  taken.  On  lat 
October,  1889,  the  Judgment  was  assigned 
to  C.  S.  Boyette.  who  on  14th  January,  1889, 
Instituted  proceedings  to  revlTe  said  Judg- 
ment, in  which  the  notice  to  show  cause  was 
served  on  F.  L.  Falson,  administrator,  and 
on  W.  A.  Falson,  neither  of  whom  made  any 
defense,  wblch  fact  and  the  service  of  notice 
nre  recited  In  the  order  rerlving  the  jndsrment. 
W.  A.  Falson  nerer  contested  the  validity  of 
the  Jadgment  and  died  31st  December,  1904, 
and  this  motion  was  first  Instituted  by  his 
administrator,  doubtless  merely  in  discbarge 
of  what  be  deemed  his  official  duty. 

There  Is  no  suggestion  that  there  Is  any 
defense  to  the  plaintiff's  cause  of  action, 
should  the  Judgment  be  set  aside.  When  a  de- 
fendant has  been  served  with  process,  hesbould 
pay  proper  attention  to  the  matter.  There- 
fore, If  a  solvent  attorney  practicing  r^Iar- 
ly  In  said  court,  though  not  authorized  by 
him,  assumed  to  represent  him  in  open  court 
be  is  bound  by  the  Judgment  certainly  as  to 
an  Innocent  purchaser  of  said  Judgment,  or 
at  an  execution  sale  under  it,  when,  with 
notice  of  said  Judgment,  he  talces  no  steps  to 
set  it  aside.  University  t.  Lawlter,  83  N. 
C.  38;  Cbadbourn  v.  Johnston,  119  N.  C.  288, 
25  S.  B.  705.  On  the  other  hand,  though  a 
party  Is  not  served  with  summons.  If  he  ap- 
peared in  the  action  either  personally  or  by 
duly  authorised  attorney,  this  waives  service 
of  summons.  Caldwell  v.  Wilson,  121  N.  C. 
425.  28  S.  E.  554.  But  these  cases  would  not 
sustain  the  proposition  that  when  there  is  no 
service  of  summons  an  unauthorized  appear- 
ance by  counsel  would  put  the  party  In  court, 
and  bind  blm  by  the  Judgment  obtained  In 
said  action.  It  Is  also  true  that  when  notice 
to  show  cause  why  a  Judgment  should  not  be 
revived  is  served,  failure  to  defend  gives  the 
revived  Judgment  no  more  efficacy  than  the 
original  Judgment  possessed.  Koonce  v.  But- 
ler, 84  N.  C.  221.  But  "when  a  Judgment 
regtdar  upon  Its  face  recites  that  there  baa 
been  service  of  process,  an  Innocent  pur- 
chaser will  be  protected."  Harrison  v.  Har- 
grove, 120  N.  C.  96,  26  S.  E.  936,  58  Am.  St. 
Rep.  781.  And  tbls  applies  to  the  purchaser 


and  assignee  of  the  Judgment  equally  with 
the  purchaser  at  execution  sale  under  the 
Jadgment  "While  courts  have  the  power  to 
correct  tbelr  records,  and  set  aside  irregular 
Judgments  at  any  time,  they  will  not  exercise 
this  power  where  there  has  been  long  delay 
or  unexplained  laches  on  the  part  of  those 
seeking  relief  against  the  Judgment  com- 
plained of,  especially  where  the  rights  of 
third  parties  may  be  affected."  Harrison  r. 
Hargrove,  109  N.  C.  346,  13  S.  E.  939.  The 
Judgment  here  Is  in  the  hands  of  an  assignee, 
who  has  the  right  to  rely  upon  the  above-re- 
cited circumstances;  1.  e.,  the  recital  In  the 
Judgment  of  the  service  of  summons  that 
counsel  purported  to  represent  W.  A.  Falson, 
the  subsequent  admissions  of  W.  A.  Falson  of 
the  Jtistice  of  the  Judgment  In  conversation 
with  the  said  counsel  and  provisttm  made  by 
blm  in  deed  of  trust  for  payment  of  Judg- 
ment, the  failure  to  set  up  any  defense  to  the 
motion  to  revive,  the  acquiescence  for  more 
than  16  years,  and  the  absence  of  any  meri- 
torious defense.  The  effect  of  opening  the 
Judgment  would  be  to  permit  the  defeat  of 
the  claim  by  the  plea  of  the  statute  of  limita- 
tions. 

The  order  denying  the  motion  to  set  aside 
tbe  Judgment  Is  affirmed. 

WALKER  and  CONNOR,  JJ.,  omcur  In 
result 


McKEITHEN  v.  BLUE. 

(Suoreme  Court  of  North  Carolina.    Oct.  23, 
1906.) 

1.  H03CE8TEAD  —  PBOTECTION  OF  RlQHT  — Rc- 
TUBH  or  AFPBAISEB6— BZCBFTIONS— RxqUI- 
BITES. 

The  Jadgment  debtor  filed  with  the  clerk 
exceptions  to  the  allotment  of  homestead  and 
personal  ex^ption  by  appraisers,  attaching 
the  exceptims  to  tiie  return  of  the  appraisers 
on  file.  No  notice  was  i^ven  plaintiff  or  bis 
attorney,  and  no  andertaklns  for  costs  was 
Bled,  though  sulwequently  a  check  was  filed  in 
lieu  thereof.  More  than  10  davs  after  the  filing 
of  the  appraisers*  return,  additional  exceptions 
were  filed.  Held  ineufficient  as  exceptions  under 
Revisal  1905,  fi  699,  authorizing  the  debtor, 
within  10  days  after  the  filing  of  the  return, 
to  notify  the  adverse  party  and  file  exceptions 
attached  to  a  transcript  of  tbe  return. 

2.  Saue— SzLECTiON— Dbbtob'b  Choicz. 

Const,  art.  10,  SI  1,  2,  gnarantiefl  a  home- 
stead and  peraooal  proper^  exemption  "to  be 
selected  by  the  owner."  Bevlsal  1905,  §  688, 
reqaires  appraisers  to  value  tbe  homestead 
ana  lay  oflf  to  the  owner  "such  portion  as 
be  may  select"  Section  693  provides  that,  m 
case  of  no  selection  b;  the  owner  or  any  one 
in  bis  behalf,  the  appraiser  shall  make  such 
selection  for  him.  Section  697  requires  exempt 
personalty  "to  be  by  liim  [the  debtor]  selected." 
Held,  that  allotment  and  appraisal  by  apprais- 
ers dnrinc  an  absence  of  defendant  which  was 
without  his  fault  and  had,  no  connection  with 
the  allotment  or  appraisement,  was  void. 

3.  Same — Pbotectiok  of  Rionx— Motior*— 
Retcbh  of  Appbaibebs—Exceptioks. 

Though  exceptions  to  appraisers'  selection 
of  homestead  and  exempt  personalty  are  some- 
what irregular  as  exceptions  to  the  valuation 
and  allotment  prescribed  by  Revisal  1905,  {  699, 
yet,  where  they  call  the  court's  attention  to  tb* 
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violation  of  the  debtor's  cMutitutional  right 
to  Belect  his  homcBtead  and  exemptions,  and 
all  the  parties  are  before  the  court  and  the 
facts  found,  tht  proceedings  m&j  be  treated  as 
m  motion  in  the  cause  and  relief  administered. 

Appeal  from  Superior  Court,  Moore  Goun- 
ty;  Fred  Moore,  Judge. 

Action  by  N.  A.  McEeithen  against  N.  A. 
Blue.  From  a  judgment  diBmlBslng  excep- 
tions to  the  allotment  of  homestead  and  per* 
sonal  exemptions,  defendant  api>eal8.  Re- 
versed and  remanded,  with  directions. 

The  sheriff  of  Moore  county,  having  in  his 
hands  for  collection  an  ocecutlon  Issued  up- 
on a  Judgment  In  ftiTor  of  the  plaintiff 
against  the  dtf  endant,  smnmoned  ai^ralsers 
to  allot  and  set  apart  to  said  defendant  his 
homestead  and  personal  property  exemp- 
tions. On  January  6,  1906^  the  sheriff,  by 
his  deputy,  together  with  said  appraisers. 
weat  to  the  home  of  the  defendant  for  the 
purpose  of  notifying  him  of  their  proceeding 
and  giving  blm  an  opportunity  to  select  his 
homestead  and  personal  property  exemption, 
and  also  for  the  porpose  of  laying  off  and  al- 
lotting the  defendant's  homestead  and  per- 
sonal property  exemption.  The  defendant 
WEB  not  at  his  borne,  but  was  In  the  country, 
and  his  absence  had  no  connection  with  the 
visit  of  the  sheriff  and  Jurors.  Thereupon, 
and  without  notice  to  the  defendant,  the  said 
Jurors,  after  being  duly  sworn,  laid  off  and 
allotted  to  the  defendant  his  homestead,  etc., 
and  signed  the  return  thereof.  Said  return 
was  delivered  to  the  sheriff,  with  the  execu- 
tion, who,  on  the  18th  day  of  January,  1906, 
filed  same  In  the  ofiSce  of  the  clerk  of  the 
superior  court  of  Moore  county.  No  minute 
of  said  return  has  been  made  on  the  execu- 
tion, minute  or  Judgment  docket  In  said 
clerk's  office.  On  January  22,  1906,  the  de- 
fendant, by  his  attorney,  Aled  exceptions  to 
said  allotment  In  the  office  of  the  said  clerk, 
which  were  attached  to  the  said  return.  No 
undertaking  for  cost  was  filed  with  said  ex- 
ceptions, but  on  March  6,  1906,  a  cheds  for 
$100  was  filed  with  said  clerk  In  lieu  of  such 
undertaking.  On  March  5,  1906,  additional 
exceptions  were  filed  to  said  returns.  No 
notice  of  said  exceptions,  filed  on  either  day, 
was  given  plaintiff  or  his  attom^s  or  served 
upon  the  shwlff  of  Moore  counfy.  The  attor- 
neys for  plaintiff  ratered  a  special  appearance 
for  the  purpose  of  lodging  a  motion  to  dismiss 
the  exceptions.  His  honor,  after  finding  the 
forcing  and  other  facts  not  material  to  the 
disposition  of  the  appeal,  declined  to  pass 
upon  the  questions  raised  or  attempted  to  be 
raised  by  said  exceptions,  and  dlsmlsscyl  the 
proceeding.  Including  the  exertions.  To 
this  Judgment  defendant  duly  excepted  and 
appealed. 

H.  F.  Seawell  and  Murchison  &  Johnson, 
tor  appellant    U.  L.  Sprace,  for  appellee. 

CONNOR,  J.  (after  stating  the  case). 
Anxng  other  exceptions  filed  by  the  defend- 


ant  Is  the  following:  ''BecaoM  he  waa  not 
given  an  OH>ortunity  to  be  presoit  and  ad ect 
such  portion  of  bis  jvoperty  as  be  ml^t 
choose  to  constitute  bis  homestead  and  ba 
exempt  from  levy  and  sale  under  execution.** 
His  honor  and  the  counsel  in  the  cause  treat- 
ed this  proceeding  as  an  exception  filed  by 
defendant  pursuant  to  the  provisions  of  Re- 
visal  1906, 1  699.  because  he  was  "dissatisfled 
with  the  valuation  and  allotment  of  the  ap- 
praisers," etc  The  procedure  prescribed  by 
that  section  of  the  Bevlsal  Is  clear  and  ex- 
plicit If  defendant's  contention  be  treated 
as  coming  within  the  statute,  we  concur 
in  the  opinion  of  his  honor  that  It  cannot 
be  sustained.  He  failed  In  several  material 
and  essential  particulars  to  comply  with  Its 
plain  requirements.  This  is  setUed,  both  by 
the  language  of  the  statute  and  the  decision 
of  this  court  In  Allen  v.  Strickland.  tOO  N. 

0.  225,  6  S.  a  780.  We  are  of  opinion, 
howevw,  that  the  basis  of  defendant's  ex- 
ceptions to  the  action  of  the  sberlff  and  ap- 
praisers Involves  bis  constitutional  and  stat- 
utoiy  rli^t  to  select  his  homestead,  and  ta 
that  end  to  have  notice  of  the  time  of  Its 
appraisal  and  allotment  Const  art  10,  ii 

1,  2,  are  explicit  In  guarantying  to  every 
resident  of  the  state  his  homestead  and  per- 
sonal property  exemption  of  the  value  fixed 
'*to  be  selected  by  tiw  owim  tlwreof."  The 
statute  (Bevisal  1906,  I  In  aocordancfr 
with  the  Constitution,  provides  that  the  ap- 
praisers, after  being  sworn,  shall  "proceed  ta 
value  the  bomeatead  with  ita  dwelling  and 
buildings  thereon,  and  lay  off  to  said  owner 
such  portions  as  be  may  select,  or  to  any 
agent  attorney,  or  otber  voBoa  In  bis  be- 
half," etc.  To  meet  the  contingoicy  of  the 
owner  of  the  bomestead  sot  being  present 
to  exercise  bis  right  of  selection,  It  ts  pro- 
vided by  section  60S  as  follows:  "In  case 
no  election  Is  made  by  the  owner,  bis  agent 
attorney,  or  anyone  actii^  In  his  behalf,  of 
the  homestead,  to  be  laid  cSt  as  enmpt,  the 
appraisers  shall  make  sudi  election  for  blm. 
Including  always  the  dwelling  and  buildings 
used  therewith."  A  similar  {)rovlslon  In  re- 
spect to  the  selection  of  the  personal  property 
exemption  la  made  by  section  697.  It  Is  tiioa 
ai^arent  thst  the  d^endant  waa  entitled  to 
an  opportonlty  to  be  preamt  and  exercise  bis 
constitntlimal  right  to  select  his  homestead, 
and,  as  It  appears  upon  the  face  of  the  return 
ha  was  not  present  by  no  fault  of  his  own,  the 
appraisal  and  allotmoit  was  void.  TUa  la 
held  In  McGowan  v.  McGowan,  122  N.  a  164, 
29  S.  B.  872.  In  that  case  the  pres^  Chief 
Justice  said:  "Const  art  10.  {  2,  gives  blm 
the  right  to  make  the  selection  and  Code  1888, 
S  SOB,  provides  that  the  appralseiis  shall  lay 
off  such  portion  as  he  may  select  As  It  ap- 
pears that  this  was  not  done,  and  that  the  pe- 
titioner was  given  no  opportunity  to  select  It 
was  error  to  dismiss  the  exceptions.  They 
should  have  been  sustained,  and  the  matter 
remanded  to  the  appraisers,  that  they  might 
give  the  defendant  such  opportunity."  We 
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think  this  concliulTe  of  the  defendant'!  right 
While  his  proceeding  was  not.  In  Bome  re- 
spects, regalar,  we  think  that,  it  having  been 
called  to  the  attention  of  the  court,  his  con- 
stitutional right  bad  not  been  preflerved,  the 
matter  of  form  becomes  ImmateriaL  We  may 
treat  the  proceeding  aa  a  motion  to  bring  np 
the  record  or  as  a  rule  upon  the  sheriff  to 
ehovr  cause  why  the  appraisement  should  be 
set  aside  as  Invalid.  From  either  point  of 
view,  the  facts  having  been  found  by  his  hon- 
or and  all  the  parties  being  before  the  court 
we  see  no  reason  why  the  proceeding  sbould 
not  be  treated  as  a  motlCHi  in  the  cause  and 
relief  administered.  The  cause  should  be  re- 
manded with  direction  to  the  court  below  to 
set  aside  the  appraisement  for  the  reasons 
given,  and  an  order  that  the  appraisers,  after 
Dotlee  to  the  defendant,  proceed  to  appraise 
and  allot  his  homestead  as  provided  by  law. 
Reversed. 

CHBEtRT  et  al.  v.  OAPB  FBAR  POWER  00. 

(Sapreme  Court  of  North  Carolina.    Oct  23, 
lOOa) 

1.  IteBDB— CONSTBTTOnOIf— BBTATI  ACQQIBBD 

— Beuaindbbs. 

Land  was  conveyed  to  a  husband  In  trost 
for  his  wife  for  her  ase  for  the  Joint  lives  of 
tbe  hnsband  and  herself,  and  If  she  survived 
her  husband  to  her  in  fee,  and  if  she  died  un- 
der coverture  leavliig  children  thm  to  the  chil- 
dren In  fee.  HOd,  that  tbe  conveyance  gave 
to  the  wife  an  equitable  estate  for  the  joint  life 
of  her  husband  and  herself,  and  a  contingent  re- 
mslnder  in  fee,  dependent  on  ber  surviving  him, 
with  remaindw  over  to  her  children  dep^iding 
OB  ber  predeceasing  him. 

2.  TaUBT^DlSFOSITION  ow  Tbur  Pbofkbtt— 
BBSTBAJNT  ON  ALIBNATIOn  BT  ClBTOT  QVB 

Txuwt. 

The  oonv^ance  provided  that  the  wife  could 
not  sell  without  the  consent  of  the  trustees,  and 
that  In  case  she  survived  the  husband  the  prop- 
erty should  be  conveyed  to  her,  and  in  case  of 
ber  death  in  the  lifetime  of  her  husband  leaving 
children  the  land  should  be  conveyed  to  the  chil- 
dren. Held,  that  the  provision  placing  a  re- 
straint on  the  wife's  right  of  alienation,  without 
the  consent  of  the  trustee,  applied  to  her  power 
to  sell  her  estate  in  tbe  property,  and  did  not 
indicate  an  intention  to  permit  her  to  dispose 
of  a  larger  estate  than  that  vested  In  her. 

3.  8a)n--0onvcTANCB— RiOHTs  AcqimtBO. 

The  hnsband  and  wife  conveyed  the  prem- 
iaes  to  a  third  person  by  a  deed  professing  to 
convey  the  fee.   Held,  that  the  third  person  ac- 

a aired  the  wife's  Interest  and  his  possession  to 
lie  day  of  her  death,  leaving  hnsband  and  chU- 
drm,  was  rightful. 

4.  LocrTATion   or  Aozzons  — •  Accbval  or 
Cause  or  Action. 

Where  a  husbnd  and  wife  eonv^ed  prem- 
ises In  which  they  had  a  life  Interest  to  a  third 
person  isw  deed,  professing  to  convey  the  fee  on 
tbe  death  of  the  wife,  toe  life  tenant's  right 
of  entry  accrued,  and  limitations  began  to  run 
from  that  date,  and  their  rights  were  barred  at 
the  end  of  seven  years. 

[Ed.  Note.— For  eases  in  point  see  vol.  88, 
Cent  Dig.  Limitation  of  Actions,  ||  220-23Z] 

6.  Sams— DiSABXZjms— Statutes. 

A  married  woman,  acquiring  a  right  to 
enter  Into  the  possession  of  real  estate  prior  to 
the  adoptlcm  of  Acts  1899,  p.  209,  c.  78,  amend- 
hic  Code  Oiv.  Proc  H  148,  163,  relating  to  dls- 
abillties  of  married  women,  by  removing  such 
dinbnities,  to  not  within  the  act 


Appeal  from  Superior  Court,  Chatham 
County;  Justice,  Judge. 

Acti(»i  by  L.  O-  Cherry  and  others  against 
the  Cape  Fear  Power  Company.  From  a 
Judgment  In  favor  of  and  against  certain 
of  the  plaintiffs,  defendant  and  certain  of 
the  plaintiffs  appeal.  Affirmed  on  both  ap- 
peals. 

This  acthn,  bpooght  Dy  tha  pltlntUh  for 
tbe  recovery  of  tbe  real  estate  described  In 
the  omnplalut,  waa  heard  by  Ids  bmor,  Jub> 
tlce,  J.;  JtoT  trial  baring  been  duly  waived. 
He  fomd  tbe  f<^owing  fiicts:  That  this 
action  was  began  on  Febroary  10,  1906; 
that  Margaret  A.  Mom  and  her  Intsoded 
husband,  J.  A.  Human,  duly  executed  a 
marriage  eetOement  and  deed  of  trust  to 
Joel  Hlnes  on  December  18,  18S5,  convey- 
ing. amCMig  othw  property,  th«  land  in  cmi- 
troversy,  upon  the  fdlowlng  tmsts,  to  wit: 
"To  bare  and  to  bold  bar  dlstribntiTa  share 
of  said  land  onto  him,  ttie  said  Joel  Hlnes. 
his  heirs,  ezecntors,  administrators  and  aa- 
tigDS,  upon  the  trusts,  neverHieleas,  and  to 
and  for  tbe  uses,  intents  and  purposes  here- 
inafter set  forth  and  expressed,  via.:  ^at 
dnrlng  tbe  Joint  lives  of  the  said.  James  A 
Harmao  and  Margaret  A  Moore,  the  said 
Joel  Hlnes  shall  auff^  and  permit  the  said 
Margaret  A  Moore,  notwithstanding  her  co- 
verture, to  remain  In  possession  and  occu- 
py  the  roits  and  profits  of  tbe  said  tract  of 
land  and  negro  slaves  for  her  sole  and  sep- 
ftrato  nee,  bnt  so  that  the  said  Margaret  A. 
shall  not  aell,  transfer,  mojrtgage  or  in  any 
wise  change  the  same  without  the  consent 
of  the  said  Joel  Hlnes;  and  should  tbe 
said  Margaret  A.  Moore  sturvlve  the  said 
James  A.  Harman,  then  and  In  that  event 
the  said  Joel  Ulnes,  his  heirs,  etc.,  shall 
transfer  and  convey  the  said  draw  of  land 
and  n^ro  slaves  and  Iheir  Increase  nnto 
the  said  Margaret  A.  Moore;  but  should 
the  said  Margaret  A.  Moore  die  In  the  life- 
time of  the  said  James  A.  Harman  leav- 
ing any  child  or  children  surviving  her  by 
the  said  James  A.  Harman,  then  and  In 
that  event  the  said  Joel  Hlnes.  his  heirs, 
executors  or  administrators  shall  hold  the 
said  draw  of  land  and  n^ro  slaves  and  their 
increase,  to  the  sole  ose  and  benefit  of  such 
child  or  children,  and  convey  the  same  to 
them  at  any  time  If  they  or  any  of  them 
should  Burvive  the  said  Mai^aret  A.  Moore; 
but  should  there  be  no  issue  from  tbe  said 
Margaret  A.  Moore,  and  James  A  Harman, 
and  the  said  Harman  sbould  survive  Marg- 
aret A  Moore,  he  la  to  have  tbe  use  and 
proQts  of  one-half  of  the  said  negroes  during 
bis  lifetime,  but  not  tbe  land."  There  are 
some  ulterior,  contingent  limitations  not  nec- 
essary to  be  noted  in  the  decision  of  this  ap- 
peal. That  shortly  thereafter  Margaret  A. 
Moore  and  J.  A  Harman  were  duly  married 
and  lived  together  as  man  and  wife  until 
the  death  of  Margaret  on  June  2S.  1885. 
That  by  decree  of  the  superior  court  of 
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equity  of  New  HanoT^  county,  In  an  action 
duly  Instituted  in  said  court,  Joel  Hlnea  was 
permitted  to  resign  aa  trustee,  and  Oliver  P. 
Meara  was  thereupon  duly  appointed  trustee 
in  ills  stead,  and  duly  accepted  the  said 
trust  That,  out  of  funds  arising  from  sale 
of  some  of  the  property  conveyed  In  deed  of 
trust  to  Joel  Hines,  the  real  estate  de- 
scribed In  the  complaint  was  purchased  and 
deed  made  conveyiug  the  same  upon  the 
tenus  and  trusts  declared  in  said  marriage 
Bettlement  That  subsequently.  In  by 
a  decree  made  in  the  court  of  equity  of  New 
Hanover,  duly  instituted  and  pending,  OUvot 
P.  Mears  was  permitted  to  resign  the  trust, 
and  J.  A.  Harman  was  duly  appointed  trustee 
and  accepted  the  same,  and  pursuant  to  said 
decree  the  sold  OHvot  P.  Mears,  on  January 
27,  1859,  executed  and  delivered  to  J.  A. 
Harman  a  deed  conveying,  among  other  prop- 
erty, the  land  described  In  the  complaint,  to 
be  by  him  held  upon  the  same  trusts  as 
declared  in  the  marriage  settlement  That 
on  May  16,  186S,  J.  A.  Harman  and  Margaret 
A.  Harman  executed  and  delivered  to  H.  H. 
Prince  a  deed  in  fee  simple  for  said  land. 
That  H.  H.  Prince  entered  upon  said  land 
and  took  possession  thereof,  and  subsequent- 
ly conveyed  it  to  J.  M.  Hedc,  and  the  de- 
fendants acquired  the  title  thereto  by  mesne 
conveyances,  the  said  deeds  conveying  the 
land  In  fee  with  full  covaiants  of  warranty, 
and  the  several  successive  owners  entered 
into  open  and  actual  possession  thereof,  and 
have  held  and  maintained  such  possession 
continuously  under  their  deeds  since  said 
16th  of  May,  186S.  That  Margaret  A.  Har- 
man died  on  June  25,  1885,  and  James  A. 
Harman  died  on  May  2, 1903.  That  Mai^ret 
A.  Harman  died  leaving,  surviving  her,  the 
following  children,  to  wit :  John  Edgar,  bom 
6th  day  of  November,  1856 ;  Mary  P.  Cherry, 
wife  of  Xj-  G.  Cherry,  bom  12th  day  of  Au- 
gust, 1S5S,  and  was  married  2Tth  day  of 
December,  1877 ;  Harriet  Irene  Howard, 
wife  of  M.  E.  Howard,  bom  10th  day  of 
March,  ISSO,  and  married  ■—       day  of 

 ,  1888 ;  Viola  Braddy,  bom  27th  day  of 

December,  1869,  and  was  married  In  Septem- 
ber, 1889 ;  V.  C.  Wren,  wife  of  J.  h.  Wren, 
was  born  13tb  day  of  November,  1863,  and 
was  married  after  she  became  21  years  of 
age;  Clarence  H.  Harman,  bom  24th  day 
of  August,  18G6;  Qeorge  L,  Harman,  bom 
on  the  Slst  day  of  October,  1871.  That  Mrs. 
Mary  P.  Cherry,  Mrs.  Harriet  Irene  Howard, 
Mrs.  V.  C.  Wren,  and  Mrs.  Viola  Braddy 
have  remained  continuously,  since  their  mar- 
riage, femes  covert  The  court,  upon  the 
foregoing  facts,  concluded  as  a  matter  of 
law  that  the  plalntifls  Mary  P.  Cherry  and 
Viola  Braddy  are  entitled  to  recover  one- 
seventh  each  of  the  land,  and  to  be  let  in- 
to possession  of  said  land  with  the  defend- 
ants; that  the  plaintiffs  Harriet  Irene 
Howard,  V.  C  Wren,  Qeo.  h.  Harman,  and 
Clarence  H.  Harman  are  not  entitled  to  re- 
cover ot  the  defendants  any  part  of  said 


land,  but  that  any  title  they  may  have  had 
is  vested  in  the  defendants.  To  so  much 
of  said  Judgment  as  declares  and  adjudges 
that  Mary  P.  Cherry  and  Viola  Braddy  are 
entitled  to  one-seventh  each  of  said  land  and 
to  be  entitled  to  be  put  tn  possession  there- 
of, and  the  writ  therefor,  the  defendants 
except  and  assign  the  same  as  error.  The 
plaintiffs  Harriet  Howard,  V.  C.  Wren,  Gea 
Jj.  Harman,  and  Clarence  H.  Harman  ex* 
cept  to  said  Judgment  Both  parties  appeal 
to  the  Supreme  Court 

H.  A.  Limdon  &  Boo,  for  plalntiflb.  Mann- 
ing ft  Foushee  and  Vfoaaxk,  Hsyea  ft  Byniiiii» 
for  defendant 

CONNOR,  J.  (after  stating  the  case).  Blim- 
Inating  po  much  of  the  history  of  the 
title  to  the  land  in  controversy  as  pre- 
cedes the  execution  of  the  deed  by  Judge 
Meares  to  J.  A.  Harman,  tmstee,  the  case 
comes  to  this:  The  locus  in  quo  was  con- 
veyed to  Harman  to  hold  in  tmst  for  his 
wife,  Margaret  A.,  for  her  sole  and  separate 
use  for  the  Joint  lives  of  her  hnaband  and 
herself  and  If  she  sonrlTaa  her  hniriband 
then  to  her  In  fee. 

But  If  she  should  die  while  under  cover- 
ture, leaving  children  surviving,  then  to  such 
chlldr^  in  fee.  Other  contingent  estates 
are  provided  for;  but  as  the  first  limitation 
has  been  met,  and  the  fee  vested,  it  is  un< 
necessary  to  set  them  out  Thus,  as  we  coq< 
stme  the  deed,  Mrs.  Harman  had  an  equi- 
table estate  for  the  joint  life  of  her  husband 
and  herself  and  a  contingent  remainder  in 
fee  dependent  upon  her  surviving  him.  with 
r^alnder  over  to  her  children  dependent 
upon  her  predeceasing  her  husband.  The 
further  provision  placing  a  restraint  upon 
her  right  of  alienation,  without  the  consent 
of  her  trustee,  applies  to  her  power  to  sdl, 
transfer,  etc.,  her  interest  or  estate  In  the 
property.  There  Is  nothing  on  the  face  of 
the  deed  Indicating  an  intention  to  permit 
her  to  dispose  of  a  larger  estate  than  that 
vested  in  her.  In  that  respect  the  deed  dif- 
fers from  that  in  Cameron  v.  Hicks,  141  N. 
C.  21.  S3  8.  E.  728,  wherein  the  power  to 
appoint  was  "in  fee  or  otherwise,"  and 
Klrkman  v.  Wadsworth,  137  N.  O.  453,  49 
S.  E.  962,  where  the  power  was  to  appoint 
"such  estates  as  the  feme  covert  might 
limit"  The  draftsman  evidently  thought 
that  Mrs.  Harman,  unless  restrained  by  the 
deed,  would  have  the  power  to  dispose  of  her 
equitable  separate  estate  as  a  feme  sole,  as 
was  the  English  doctrine  and  once  so  held 
by  us,  and,  for  her  protection,  placed  re- 
straint upon  her  power  by  prescribing  that 
she  could  do  so  only  with  the  consent  of  her 
tmstee.  The  substitution  of  her  husband 
as  tmstee  was  permissible  and  valid.  Kirk- 
man  V.  Wadsworth,  supra.  It  is  not  material 
to  inquire  whether  the  deed  from  Mr.  and 
Mrs.  Harman  refers  to  the  power  or  not 
If  necessary  that  It  should  have  dona  aa, 
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we  think  tbat  then  la  safflcient  erldenca 
upon  tbe  face  of  the  deed  to  bIiow  tbat  thty 
were  pursalng  the  power.  It  It,  bowerer, 
well  eettled  that  the  deed  is  a  valid  ezecn- 
tloii  of  the  power  to  the  extent  of  conveying 
her  Interests.  Tbe  question  Is  fully  die- 
coBsed  and  tbe  authorities  cited  by  Mr. 
Justice  Brown,  In  KIrbman  v.  Wadswortb. 
Bupra.  Prince,  tbe  grantee,  In  tbe  deed  of 
Uay  16,  1868,  acquired  all  of  tbe  right 
title,  and  intarast  of  Mra.  Harman,  and  bis 
possession  under  the  deed  to  tbe  day  of  her 
death,  June  25,  188S,  was  rlghtfnJ.  In  this 
n^>ect  the  case  la  dlstlngulsbed  from  King 
T.  Rhew.  106  N.  a  606,  13  a.  BL  174,  28 
Am.  St.  Rep.  76,  Klrkman  v.  Holland,  189 
N.  C.  185,  61  8.  B.  8B6,  and  Cameron  v.  Htcks, 
nipra.  In  neither  of  these  cases  did  the 
trustee  join  In  the  deed,  and  no  title  passed 
as  against  him  by  tbe  deeds  executed  by 
tbe  cestui  que  tmstoit  For  this  reason  tbe 
oitry  the  grantee  was  an  ouster  of  the 
trustee  and  put  him  to  his  action,  the  statute 
thereby  began  to  run  against  htm,  with  tbe 
result  tbat  by  lapse  of  time  his  right  of 
ntry  was  barred,  and  the  right  of  his 
cestui  que  trustent  fared  the  same  fate. 
Here  the  entry  was  rightful  and  the  posses- 
sion contlnaed  to  be  so  until  the  death  of 
Urs.  Harman,  June  26,  188B.  Upon  the 
happening  of  tliat  event  her  Interest  ceased, 
ind  It  became  the  duty  of  tbe  trustee  to 
conr^  tbe  land  to  her  children,  the  present 
platntUb.  As  the  purpose  of  the  trust  was 
fully  acoompUsbed,  the  necessity  and  reason 
fbr  keeping  tbe  legal  and  equitable  estates 
sqiarate  no  long^  existed,  and  <v»eratlon 
of  tbe  statute  of  uses,  aptly  called  *^rlla- 
mentary  magic,"  tbe  use  becomes  executed 
and  the  legal  estate  vested  In  the  plaintiffs, 
UcEensle  r.  Sumner,  114  N.  G.  425,  19  S. 
E.  375;  Perkins  v.  Brinkley,  388  N.  O.  164, 
46  8.  B.  641.  When  an  estate  Is  given  to  a 
trustee  for  a  special  purpose  creating  a 
■pedal  trust,  as  ft»  Uie  sole  and  aerate 
use  of  a  fane  covert  to-  to  preserve  contin- 
gent remabiderB,  tbe  legal  title  vests  In  blm 
so  long  as  the  execution  of  the  trust  requires 
it,  and  no  longer.  BatUe  v.  Fetway,  27  M. 
C.  676^  44  Am.  Dea  68;  Cameron  v.  Hl(^ 
supra;  Bteacy  v.  Bice,  67  Am.  Dec.  447. 
Tbe  plalnttffii'  right  of  entry  tiierefore  ac- 
crued upon  tbe  death  of  thdr  mother,  and 
tbe  statute  began  to  run  from  tbat  time. 
As  the  deed  from  Mr.  and  Mrs.  Harman  pro- 
fessed to  convey  tbe  fee,  it  was  good  as 
oolor  of  title  from  that  time,  and  the  plaln- 
tlffii,  unless  under  disabilities,  were  barred 
at  tbe  end  of  seven  years,  or  on  June  25, 
1882.  Bis  honor  found  tbat  two  of  tbe  platn- 
tifls  were  at  tbat  time,  and  until  the  begin- 
ning of  this  action  continued,  under  dis- 
abilities. As  to  tbe  others,  the  statute  is 
a  bar.  Several  Interesting  questions  were 
discussed  In  tbe  briefs  and  the  oral  argu- 
moits  which,  in  view  of  tbe  construction 
whicb  we  have  put  on  the  marriage  settle 
65  8.B.— 18 


ment,  do  not  arise.  The  feme  plalntlfTs  are 
not  within  the  provisions  of  Acts  1889,  p. 
208,  c.  78.  They  had  seven  years  from  Feb- 
ruary 18,  1889,  or  until  February  18,  1906, 
to  sue— tbe  action  was  begun  February  10, 
1906. 

We  concur  with  bis  bcmor  In  both  appeals. 
UC  It  bt  oertifled  tbat  then  Is  no  arror. 


FBBBT  et  uz.  v.  HAOKNDY. 

(Supreme  Court  of  North  CaMIlna.   Oct  28, 

1806.) 

1.  DBBOS  —  DXLIVEBT  —  ASIBIIT  OT  PABm  — 

AuaaATioH— Brrrcr. 

A  deed  ma  originally  executed  to  P.  as 
crantee,  but  after  it  was  acknowledged,  and  be- 
fore it  waa  registered,  P.'a  name  was  itricken 
and  the  name  of  hii  wife  Inaerted  as  grantee, 
without  tbe  grantor's  knowledge  or  consoat,  and 
In  tfab  form  the  deed  waa  re^tered.  BM  that, 
the  deed  never  having  been  ddlvered  by  the 
nantor  to  tbe  wife,  it  paasad  no  title  to  her, 
both  for  that  reason  and  becanss  there  mm  no 
meeting  of  mlnda, 

CM.  Notfc—For^  cases  In  potaie,  see  voL  16, 
Cent  Dig,  Deeds,  H  116-121.1 

2.  BjECTlfEMT— PAJtmS— ElCOVnT  BT  VLAIK' 

Tirr  PRO  FoBUA. 

Where  a  husband  was  a  mere  pro  forma 
party  to  bis  wife's  suit  to  recover  a  tract  of 
land,  and  there  was  no  allegation  in  the  com- 
plaint that  the  hoaband  had  title  or  right  to 
posseasion,  he  was  not  entitled  to  recover  on 
proof  that  the  equitable  title  to  the  property 
was  In  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  BJectment,  U  16.  68,  166-170.] 

8.  Wills— OoHSTBuonoa—BuuiiQ  in  Shxl- 
LEV's  Case. 

Where  testator  bequeathed  to  R.  the  nae, 
benefit  and  profit  of  all  his  estate,  real,  peraonal, 
and  mixed,  of  every  apecies  and  deecriptlon,  dur- 
ing her  natural  life,  and  to  the  lawful  heirs  of 
her  body  after  her  death,  It  passed  a  fee  In  the 

EropertT  included  in  the  dense  under  the  rule 
t  Shelley's  Case. 

[Bd.  Note.— For  cases  In  point,  see  Ti^  49, 
Cent  Dig.  Wills,  H  ia72-13m] 

Appeal  from  Superior  Court,  Chatham 
County;  Moore,  Judge. 

section  by  J.  W.  Perry  and  vflfe  against 
Sjiencer  Hackney.  From  a  Judgment  for 
defendant,  plaintiffs  appeAl  Affirmed. 

Civil  action  tried  before  Moore^  J.,  and  a 
Jury  at  May  term,  1906,  of  Chatham  superior 
court  The  feme  plaintiff  sued  to  recover  a 
tract  of  land,  and  ber  husband  vas  johied 
with  her  pro  forma;  there  being  no  allega- 
tion in  the  complaint  of  his  tiUe  or  right 
of  possession.  The  sole  allegation  was  that 
tbe  wife  owned  the  land  and  was  entltied 
to  tbe  possession  thereof,  and  the  prayer  waa 
that  she  be  declared  to  be  tbe  owner,  and 
that  she  recover  the  possession.  It  Is  pre- 
sumed, of  course,  that  the  case  was  tried  up- 
on the  only  Issue  raised  by  the  pleadings; 
the  Issue  upon  which  It  actually  waa  tried 
not  being  set  out  In  the  record.  It  was  ad- 
mitted that  Stephenees  Ghambless  owned 
the  land,  and  that  he  died  leaving  a  will 
by  which  he  devised  It  In  the  following 
terms:  **I  will  and  bequeath  unto  Nancy 


Digitized  by 


Googl 


290 


66  SOUTHBASTBBN  RBPORTBB. 


(K.  O. 


BicbaTOKm  tbe  nw  and  tteneflt  and  profit 
of  all  my  estate,  real,  penwal  and  mixed, 
of  every  spedea  and  description  whatever, 
during  her  natural  life,  and  to  the  lawful 
heirs  of  her  body  after  her  deatb."  Nancy 
was  his  granddaughter,  fihe  died  about  six 
years  ago,  leaving  hw  anrrlTlDg,  three  chll- 
dren,  John,  Hannah,  and  Sarah.  Hannah 
conveyed  the  land  to  3.  W.  Perry,  one  of 
the  phOntUb,  by  deed  dated  Angnst  7,  1878, 
and  ntfflcient  In  fnrm  to  pass  the  entire  es- 
tate In  the  premises.  This  deed  was  ac- 
knowledged by  the  grantor,  and  afterwards 
the  name  of  J.  W.  Ferry,  the  otlglnal  grantee* 
was  stricken  out  and  that  of  his  wife,  H. 
B.  Perry,  inserted  without  the  consent  or 
knowledge  of  the  grantor,  and,  In  this  form. 
It  was  registered.  There  was  testimony  as 
to  the  poesesslim  of  the  property  which  need 
not  he  stated  as.  In  the  view  fahen  of  the 
case,  it  has  become  Immaterial.  There  was 
evidence  that  Nancy  Richardson  convened 
the  land  to  Bllzabeth  Hackney,  mother  of 
the  defendant.  The  plaintlfl  Introduced  the 
will  of  Stepheness  Ghambless  and  the  deed 
of  Hannah  J.  Richardson  In  evidence.  The 
court  held  that  the  deed  did  not  convey  any 
title  to  the  feme  plaintiff  and,  on  motion, 
dismissed  the  action,  under  the  statute.  The 
plaintiff  excepted  and  appealed. 

The  clause  of  the  will  of  Stepheness 
Chambless  referred  to  In  the  opinion  Is  as 
follows:  "Item  2.  My  will  and  desire  Is 
that  in  consideration  of  meritorious  services 
rendered  to  me  by  my  granddaughter,  Nancy 
Richardson,  vrlfe  of  Frederick  Richardson, 
and  the  natural  affection  I  have  for  her,  I 
will  and  bequeath  unto  the  said  Nancy 
Richardson  tbe  use  and  benefit  and  profit 
of  all  my  estate,  real,  personal  and  mixed, 
of  every  speciee  and  description  whatever, 
during  her  natural  life,  and  to  the  lawful 
heirs  of  her  body  after  her  death." 

Womack.  Hayes  &  Bynnm,  for  appellants. 
H.  A.  London  &  Son,  for  appellee  , 

WALKER,  J.  (after  stating  the  case).  The 
Qrst  question  raised  Is  the  sufficiency  of  the 
deed  of  Hannah  Jane  Rlctiardson  to  pass 
title  to  the  feme  plaintiff.  The  deed  was 
originally  made  to  John  W.  Perry,  his  name 
was  erased  and  that  of  his  wife  Ins^ted  in 
Its  place,  and,  as  thus  altered.  It  was  regis- 
tered. The  deed  therefore,  which  was  made 
to  John  W.  Perry,  has  never  been  reglstKcd, 
and  the  deed  which  was  registered  was 
not  tbe  one  made  by  Hannah  Jane  Richard- 
son. A  deed  presupposes  a  contract,  and, 
indeed,  Is  itself  an  executed  contract,  pass- 
ing the  equitable  title  &tter  delivery  and 
before  registration;  the  latter  taking  the 
place  of  livery  of  seisin  to  the  grantee,  and 
after  registration  the  seisin  or  legal  estate 
also  passes.  Davis  v.  Inscoe,  84  N.  O.  896; 
Hare  V.  Jernlgan,  76  N.  O.  471;  Respass  v. 
J'oues.  102  N.  O.  S.  8  S.  B.  770.  The  deed 
before  registration  may  be  redelivered  or 


anrroidered,  aa  the  casea  wa  have  already 
cited  show,  and  a  deed  made  by  Ihe  grantor 
to  a  new  grantee  at  the  leaueat  of  the  flrat 
grantee,  if  thwe  is  no  fraud  or  other  vice 
In  tbe  transactloiL  But  that  li  not  onr  case. 
A.  contract  reqnbea  tbe  assent  of  two  minds 
to  ona  and  the  same  thing,  and  ao,  aa  to  a 
deed,  says  Blackatone^  for  It  la  essential  to 
Its  validity  that  lliare  should  be  parties  able 
and  willing  to  contract  and  be  omtracted 
with  for  the  purposes  intended  flw  deed 
and  a  thing  or  snhject-matter  to  be  con- 
tracted for,  all  of  which  must  be  expressed 
by  the  parties  In  thtfr  deed.  It  therefno 
follows  that  there  must  be  a  grantor,  a  gran- 
tee^ and  a  thing  granted,  and  In  every  lease, 
a  lessor,  a  lessee,  and  a  thing  dendsed.  2 
Blk.  296-297.  Consent,  whldi  Is  the  vttal 
elemmt  of  every  c<mtract,  is  wanting  here. 
Hannah  J.  Richardson  never  agreed  to  be 
bound  by  a  conv^ance  to  the  person  wliose 
name  was  inserted  In  the  deed  after  its 
execution  by  her.  She  had  an  undonbtod 
right  to  determine,  by  the  exwclae  of  her 
contractual  rl^t  of  ejection,  to  whom  ehe 
would  cimvey  the  land.  There  Is  anoUier 
reason  why  the  deed  to  the  feme  is  not  good. 
A  deed  must  always  be  consummated  by  de- 
livery, which  is  the  final  act  of  execution, 
and  this  delivery  must  be  Mtiier  actually 
or  constructively  made  by  the  grantor  to  the 
grantee.  There  baa  been  no  delivery  by  the 
grantor  to  Mrs.  Perry.  The  only  contract  so 
far  as  she  is  concerned,  if  there  was  any 
at  all,  was  betwerai  her  hnsband  and  herself, 
and  the  only  dellvwy  was  by  him  to  her,  and 
that  even  was  not  the  delivery  of  a  deed,  in 
the  sense  of  the  law,  but  of  a  paper  writing 
having  no  legal  efficacy  as  an  instrument 
passing  title.  We  therefore  hold  that  the 
deed  to  J.  W.  Perry,  when  altered  by  the 
insertion  of  his  wife's  name,  was  not  bind- 
ing on  tbe  grantor  and  did  not  transfer  any 
title  to  her.  Respass  v.  Jones,  supra;  Hol- 
11s  V.  Harris,  06  Ala.  288, 11  South.  877;  HiU 
V.  Niabet,  68  Oa.  686.  The  deed  was  after- 
wards restored  to  Its  original  form  by  the 
reinsertion  of  the  name  of  J.  W.  Perry.  It 
may  be  that  be  could  have  recovered  on 
his  equitable  title,  if  this  wag  his  suit,  and 
he  had  properly  pleaded  and  relied  on  his 
title  Murray  v.  Blackledge,  71  N.  C.  492; 
Condry  v.  Cheshire.  88  N.  O.  875;  Farmer 
V.  Daniel.  82  N.  O.  162.  But  It  Is  In  fact 
his  wife's  suit,  to  whltdi  he  Is  made  a  par- 
ty only  pro  forma,  and  there  is  no  allegation 
In  the  complaint  to  which  proof  of  his 
equitable  Interest  can  apply.  It  Is  familiar 
learning  that  there  must  be  allegation  as 
well  as  proof,  and  they  must  c<»Teepond. 
There  was  no  request  for  an  amendmuit, 
if  one  could  have  been  allowed  under  tjia 
drcumstances,  which  we  do  not  decide. 

This  disposes  of  the  appeal  and  affirms  the 
judgment,  but  the  counsel  have  asked  as  to 
pass  upon  the  other  question  as  to  the  con- 
structi(m  of  the  will  of  Stepboiees  Cbamb- 
lesB.  in  order  to  prev«it  further  litigation. 

Digitized  by  Google 


N.  C.) 


PEBBT  T. 


HACKNICT. 


291 


Ab  we  hare  a  decided  (pinion  upon  that  mat- 
ter, ve  will  do  so,  for  It  may  enable  the  par- 
ties to  adjust  their  dlfferoices.  The  appel- 
lant contends  that  (miy  a  life  estate  was 
giren  to  Nancy  Richardson  by  the  will,  as  the 
land  was  not  devised,  but  merely  Its  "use, 
benefit  and  profit"  and  for  this  reason  the 
rule  In  Bhelley's  Case  does  not  apply.  We 
think  the  words  are  sufflclent  to  pass  the  es- 
tate in  the  land,  and  that  the  role  does  apply. 
The  words  "all  my  rents"  were  hdd  sufflclent 
to  pass  real  estate,  for  it  was  said  to  be  ac- 
cording to  the  common  phrase,  and  nsual 
manner  ct  some  men,  who  name  their  lands 
by  their  rents.  3  Or.  Orolse  <2d  Bd.)  p. 
229  (7  Cmlse,  176).  So  a  derlse  of  the 
"rents.  Issues  and  income"  of  lands  was  held 
to  pass  the  land  Itself.  Anderson  t.  Oreble, 
1  Ashm.  (Pa.)  186.  A  person  taaTing  let  sev- 
eral houses  and  lands  for  years  rendering 
several  rents,  devised  as  follows:  "As  con- 
cerning the  disposition  of  all  my  lands  and 
taiements,  I  bequeath  the  rents  of  D.  to  my 
wife  for  life,  remainder  over  In  tail"— the 
question  being  whether,  by  this  devise,  the 
reTeraloDB  passed  with  the  rents  of  the  lands, 
it  was  resolved  that  th^  did.  as  that  was 
dearl7  the  intention,  and  the  will  should 
be  construed  according  to  the  Intent  to  be 
gathered  from  its  words.  Kerry  v.  Derrick, 
Crokes,  Jac.  104 ;  Allan  t.  Backhouse,  2  Yes. 
&  B.  74.  A  devise  of  the  Income  of  land  was 
held  to  be  In  effect  a  devise  of  the  land 
(Reed  T.  Reed,  9  Mass.  S72),  so  a  devise  of 
the  "rents,  profits  and  residue"  of  the  testa- 
tor's estate  received  a  like  coustmctlon.  Den 
V,  Drew,  14  N.  J,  Law,  68.  In  Parker  v. 
Plmnmer,  Cro.  EIlz.  190,  there  was  a  devise 
In  the  following  words:  "I  will  that  my 
wife  shall  have  half  the  issues  and  profits 
of  the  land  during  her  life" — ^the  question  be- 
ing whether  she  had  any  Interest  In  the 
premises  or  was  only  oititled  to  have  aa  ac- 
connt  of  rents.  It  was  determined  that  she 
had  an  estate,  "for  to  have  the  Issues  and 
profits  and  the  land  were  all  one,"  and  the 
same  was  held  with  respect  to  a  devise  of  a 
"niolety  of  the  rents.  Issues  and  profits  of 
my  estate^ ;  the  words  being  equivalent  to  a 
devise  of  the  estate  in  fee.  Stewart  v.  Gar- 
nett,  8  Sim.  898.  See,  also,  Beekman  v.  Hud- 
son, 20  Wend.  (N.  T.)  68;  Cook  v,  Gerrard, 
1  Sannd.  186c;  Whittome  v.  Lamb.  12  M.  ft 
W.  813;  Hannox  v.  Greener,  L  R.  14  Bq. 
466.  The  language  of  this  will  Is  much 
stronger  to  show  an  Intention  to  devise  the 
land  Itself  than  was  that  used  in  any  of  the 
cases  cited.  It  appears  that  he  gave  to  the 
heirs  of  her  body  precisely  the  same  Interest 
that  he  gave  to  the  life  tenant  If  he  Intend- 
ed that  they  shoud  have  the  corpus,  why 
should  not  the  mother  also  have  it,  by  the 
same  construction  of  his  words.  The  law 
searches  fOr  the  Intoition  of  the  testator  and 
executes  it  when  discovered,  without  any 
special  regard  to  the  particular  manner  of 
expressing  it ;  testators  goierally  being  inops 
otmslUL  In  this  case,  there  Is  no  Terence 


to  the  corpus,  either  In  the  first  or  second 
limitation,  but  each,  as  to  the  subject  of  the 
devise,  is  couched  In  the  same  terms.  No 
trustee  is  appointed  to  hold  the  legal  title, 
and  it  cannot  be  supposed  that  the  testator 
Intended  the  legal  title  to  remain  in  his  heirs 
forever  for  the  "use,  benefit  and  profit"  «f 
those  named  In  the  will.  Those  words  are 
appropriate  In  law,  as  the  authorities  show, 
to  create  a  beneficial  Interest  in  the  land,  and 
show  clearly  an  Intention  to  do  so.  There 
is  no  apparent  reason  for  keeping  the  legal 
and  beneficial  interest  apart,  and  we  must 
presume  that  they  were  Intended  to  go  to- 
gether to  the  object  of  the  testator's  bounty. 
But  If  the  testator  ever  withheld  the  legal 
estate,  and  It  descended  to  his  heirs,  he  used 
words  fit,  and  sufficient  In  law,  to  raise  a  use 
In  favor  of  his  granddaughter,  Nancy  Richardr 
son.  Why  did  not  the  statute  execute  the 
use  by  drawing  the  legal  title  to  It  and  thus 
unite  the  two  estates,  so  as  to  form  what  is 
called  In  Fleta  the  only  perfect  title,  "Flat 
Juris  et  selshue  conjunctlo."  2  Elk.  311. 
Not  only  does  the  very  language  of  the  will, 
when  considered  in  Its  ordinary  srase,  clear- 
ly indicate  a  purpose  to  give  both  the  l^al 
and  baiefldal  Interest  to  the  devisee,  but  the 
inferuice  thus  drawn  from  It  Is  In  accord- 
ance with  the  interpretation  of  the  law.  "In 
the  construction  of  wills,  adjudged  cases  may 
very  properly  be  argued  from,  if  they  estab- 
lish general  rules  of  construction,  to  find  out 
the  intention  of  the  testator,  which  Intention 
ought  to  prevail  if  agreeable  to  the  rules  of 
law.''  Goodllttle  v.  Whitby,  1  Burrows, 
28S.  We  think  those  rules,  as  well  as  the 
pmpw  understanding  of  the  words  used,  Jus- 
tify our  construction  of  the  will.  The  law 
carries  into  ^ect  the  Intention  of  the  testa- 
tor, if  sufflclCTtly  expressed,  however  defec- 
tive the  language  may  be.  This  is  one  of  the 
rules  of  construction.  The  case  of  Floyd  v. 
Thompson,  20  N.  0.  616,  seems  to  be  dtrectiy 
In  point,  as  the  language  Is  substantially 
identical  with  that  of  the  devise  In  question. 
There  the  property  was  limited  to  the  use 
and  benefit  "of  the  legatees  for  life  and  then 
to  'descend'  to  the  heirs  of  their  body,"  and 
the  words  were  held  to  denote  that  the  heirs 
took  in  succession  from,  and  not  merely  after, 
the  first  taker.  Ruffln,  G.  J.,  added :  "If  the 
subject  here  had  been  land,  the  daughter 
[first  taker]  would  undoubtedly  have  the  fee, 
and  we  think  less  than  the  entire  property 
in  the  slaves  will  not  satisfy  the  words."  To 
the  same  effect  are  Donnell  v.  Mateer,  40  N. 
C.  7 ;  Worrell  v.  Vinson,  BO  N.  C.  91 ;  King 
V.  Utley,  85  N.  O.  59 ;  Ham  v.  Ham,  21  N. 
C.  698.  In  the  case  lest  cited  the  subject  Is 
fully  discussed  and  the  authorities  collated 
by  Daniel,  J.  The  conclusion  Is  therefore  Ir- 
resistible that  the  testator  used  the  words 
"use,  benefit  and  prtrilt"  as  synonymous  with 
the  land  Itself.  3  Gr.  Cruise,  p.  229  •  2  Uu- 
derhill  on  Wills,  1  682. 

Having  settied  this  point,  It  is  not  difficult 
to  decide  that  the  rule  In  Shelley's  Case  ap- 
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\Alen  to  the  limitation.  It  la  within  the  very 
words  of  the  nile,  for  where  the  ancestor  by 
any  gift  or  conveyance  takes  an  estate  of 
fre^old,  and  In  the  same  gltt  or  convey- 
ance an  estate  is  limited,  either  mediately  or 
Immediately  to  bis  heirs,  in  fee  or  In  tail, 
always,  In  such  case  "the  heirs"  are  words 
«f  limitation  of  the  estate,  and  not  words  of 
purchase;  and  superadded  words  of  limita- 
tion, not  varying  the  course  of  descent,  do 
not  prevent  the  application  of  the  mla  Shel- 
ley's Case,  1  Ooke,  101  The  role  appllea 
only  where  the  same  persona  will  take  the 
same  estate,  whether  they  take  by  descent  or 
purchase,  la  which  case  they  are  considered 
to  take  by  descent  Ward  r.  Jones,  40  N.  0. 
400 ;  Howell  v.  Knight,  100  N.  C.  267,  6  8. 
B.  T21.  They  who  take  In  remainder  must 
take  in  the  quality  of  heirs  according  to  the 
course  of  descent  established  by  law.  The 
rule  is  one  of  law,  and  not  merely  one  of 
construction,  for  the  purpose  of  ascertaining 
the  Intention,  and,  when  the  words  of  the 
limitation  bring  the  case  within  the  rule. 
It  applies  regardless  of  the  Intent,  or,  If  ex- 
pressed differently,  the  intention  ia  presumed 
to  be  In.  accordance  with  that  which  the  law 
implies  from  the  use  of  words  having  a  fixed 
and  definite  meaning.  Leathers  v.  Gray,  101 
N.  C.  162,  7  S.  E.  657,  9  Am.  St.  Rep.  30 ;  Wool 
V.  Fleetwood,  136  N.  O.  460,  48  a  B.  785,  67  L. 
B.  A.  444;  Tyson  v.  Sinclair,  138  N.  O.  23,  60 
S.  B.  460;  Fitchford  v.  LImer,  130  M.  O.  13, 61 
8.  B.  780.  Under  the  devise  In  this  will,  the 
limitation  over  carries  the  estate  to  the  same 
parties  whether  they  take  by  descent  or  by 
purchase,  and  the  words  "heirs  of  the  body" 
are  therefore  words  of  limitation,  and  not 
words  of  purchase,  as  those  so  designated 
are  presumed  to  take  by  descent  In  the  quali- 
ty of  heirs.  May  v.  Lewis,  182  N,  O.  115,  43 
8.  E.  650 ;  Mills  v.  Thome,  06  N.  U  862.  It 
follows  that  Nancy  Richardson  acquired  a 
fee  simple  under  the  devise.  If  she  conveyed 
to  Mrs.  Hackney,  her  daughter  Hannah  J. 
Richardson  got  nothing  by  descent,  and  her 
deed  to  J.  W.  Perry  consequently  passed 
nothing  to  him.  She  had  nothing  to  grant 
But  If  she  had  not  parted  with  ber  title  and 
died  Intestate,  her  three  childrai  took  from 
her  by  descent  aa  tenants  In  common.  We 
do  not  know  wbat  are  the  facts,  as  th^ 
were  not  found ;  the  case  havii^  been  taken 
from  the  ]iu7>  There  la  no  error  in  the  rul- 
ing of  the  court 
No  error. 


DBWBT  et  aL  ▼.  ATLANTIO  COAST  LINE 
et  al. 

(Supreme  Oourt  of  North  Carolina.  23, 
1906.) 

1.  RAiLnoADB— Location— Ohanoe. 

Revfsal  1905,  |  1007,  snbsec  3,  empowering 
the  corporation  commisBlon,  when  practicable, 
and  under  the  limitations  contained  in  the  act 
to  requfre  railroads  to  construct  and  maintahi 
a  union  depot  In  cities  and  towns,  and  eiriog 
to  the  railroads  subject  to  such  order  the  ex- 


pr«s8  power  to  condonn  lands,  confers  on  the 
roads  the  incidental  right  to  make  sodi  changea 
in  their  line  and  route  as  are  necessary  to  ac- 
complish the  purpose  designed,  and  to  make  the 
depot  available  to  tlw  travding  puUi^  as  eon- 
templated  by  the  act 

2.  Saub— Dbpoi— IiTJuncrioir. 

Where  arecttom  of  a  union  depot  by  rail- 
roads and  the  diange  of  their  lines  to  make  the 
depot  available  to  the  traveling  public  are  au- 
thorized by  law,  these  acts  will  not  be  restrained, 
though  caualng  injury  to  the  business  of  plain- 
titEs. 

[Bd.  Note.— For  cases  hi  point  aee  vol.  41* 
Gent  Dig.  Balhna^  I  123.] 

3.  Saub— Statittokt  Pbovibiox. 

Bevlaal  1906,  |  2S73.  prohibiting  the  chan- 
ges In  railroad  routes  in  cities  except  when 
sanctioned  by  a  two-thirds  vote  of  the  sidermen. 
applies  only  where  the  railroad  of  its  own  vo- 
lition contemplates  a  change  of  route,  and  not 
where  the  clianges  are  required  by  order  of  tlie 
corporation  commiisloa,  acting  within  its  legia- 
lative  authority. 

[Bd.  Note.— For  cases  In  point  see  vtd.  41, 
Cent  Dig.  Bailroads,  {  123.] 

4.  Saus— LocATioif  or  Dkpot  Bitord  Ottt 

LiUITS. 

The  location  of  a  nnimi  depot  at  the  ter- 
minus of  an  important  and  much  frequented 
street  210  feet  from  the  corporate  line,  within 
four  blocks  of  the  former  depot  in  the  city,  and 
within  the  iK>llce  jurisdiction  of  the  dty,  the 
location  being  ordered  by  the  corporation,  will 
□ot  t>e  restrained  because  of  its  oelng  b^ond 
the  dty  limits. 

[Bd.  Note.— Fw  casM  In  point  see  mL  41, 
Cent  Dig.  Bailraada,  f  181.) 

Appeal  from  Superior  Court  Wayne  Coun- 
ty; Webb,  Jndgau 

Action  by  Gharlee  Dewey  and  otbera,  on 
behalf  of  themselves  and  other  citizens  of 
Goldsboro,  against  the  Atlantic  Coast  Line 
and  others.  From  a  Judgment  in  favor  of 
defendants,  plaintiffs  appeal.  A_fflrmed. 

Motion  to  dlasolve  a  restraining  order, 
heard  before  Webb,  Judge,  at  May  tmn, 
1906,  superior  court  of  Wayne  county.  De- 
fendants, the  Atlantic  Coast  Line,  Atlantic 
ft  N.  C.  Bailroad,  and  Southern  Bailway,  in- 
tending to  carry  out  an  order  of  the  coz^ 
porate  commlaaion  directing  that  they  ee. 
tablisb  and  maintain  a  union  passenger 
depot  at  the  terminus  of  Walnut  street 
about  210  feet  from  the  western  boundary 
of  the  dty  of  Qoldsboro,  and  within  the 
police  Jurisdiction  of  the  same,  were  stayed 
by  temporary  restraining  order,  issued  In 
the  cause  at  the  instance  of  plaintiffs.  The 
material  facts  connected  with  the  order  of 
the  corporation  commisalon  in  the  premises 
are  as  follows :  *'For  many  years  the  dty 
of  Gtoldsboro  and  Its  citizens  and  tbe  trav- 
eilng  public  generally  have  been  Insisting 
upon  the  erection  and  maintenance  of  a 
union  passenger  station  at  Goldsboro,  N.  0. 
Pursuant  to  this  sentiment  the  city  of  Gtolda* 
boro,  on  July  6,  1906,  passed  tbe  following 
resolutions:  'Goldsboro,  N.  C,  July  B,  1906. 
Tbe  following  preamble  and  resolutions  wore 
adopted  by  tbe  board  of  aldermen  ot  the 
city  of  Goldsboro  at  a  regular  session  of 
said  board  on  July  3,  1905:  Whereas,  the 
city  of  Goldsboro  is  the  terminus  of  three 
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railroad!,  and  the  moit  Important  waj  ita* 
tion  of  a  foartb  railway,  and  wbereas.  all 
of  said  railroads  do  a  large  paaaenger  trafllc 
la  tald  city;  and  wbereaa,  said  railroada 
liare  prorided  atMolntely  no  ibdter  for  paa- 
seogers  entering  or  leaving  tbelr  traina ;  and 
wbereaa,  tbe  waiting  and  baggage  rooma  are 
not  of  tafflclent  size  to  supply  tbelr  Intended 
purposes,  and  are  not  up  to  date  In  tbelr 
appointments — therefore,  be  It  resolved  by 
tbe  board  of  aldermen  of  the  city  of  GoId»- 
boro,  that  the  con>omtlon  commission  of 
tills  state  be  requested  to  take  speedy  action 
to  cause  the  erection  of  a  proper  passenger 
depot  in  said  city.  Resolved  farther,  tbat 
tbe  clerk  of  this  board  transmit  a  copy  of 
tbese  resolutions,  attested  by  the  seal  of  tbe 
dty,  to  said  corporation  CQmmlsslon.  [Blgn- 
ed]  D.  J.  Broadhorst,  Olerk.  [Seal.]  •  Which 
•aid  resolutloiw  were  laid  before  the  North 
Carolina  corporation  commission;  that  in 
porsnance  of  said  resolutions,  tbe  North  Oar- 
oIlDS  corporation  commission  gave  notice 
that  it  wonld  hear  the  petition  of  the  city 
of  Goldaboro  at  Ooldsboro  January  4,  1906, 
and  thereupon  the  city  of  Goldsboro,  through 
Its  board  of  aldermen,  adopted  tbe  following 
resolutions:  'Goldsboro.  N.  O,  December  2(\ 
1905.  The  following  preamble  and  resolu- 
tions wore  adopted  at  a  meeting  of  the  board 
of  aldermen  of  this  dty,  held  this  day,  to 
wit:  Whereas,  the  Nortb  Carolina  corpora* 
tion  commission  has  given  ofScIal  notice  tbat 
tbe  petition  of  this  board  for  the  erection  of 
a  proper  passenger  depot  in  this  city  has 
been  set  for  hearing  at  this  place  on  Thnrs* 
day,  January  4,  1906,  tberefore,  be  it  re- 
solved by  tbe  board  of  aldermen  of  the  city 
of  Goldaboro  that  In  behalf  of  the  cltiaena 
we  thank  the  commission  for  their  response 
to  our  petition,  we  urge  them  to  require 
speedy  action  in  giving  relief  to  a  long-suf- 
fering pabllc,  and  we  express  no  choice  as 
to  tbe  location  of  the  said  depot;  being  vrlll- 
Ing  to  abide  by  tbe  action  of  tbe  commis- 
sion, which  represents  the  traveling  public 
no  leas  than  the  citizens  of  Goldsboro.  Re- 
solved further,  that  a  copy  of  these  resolu- 
tions be  furnished  the  commission  upon  their 
visit  here  on  the  4th  of  January,  1906. 
[Signed]  D.  J.  Broadhurst,  City  Clerk.*  That 
upon  said  bearing  at  Goldsboro  on  January 
4,  1906,  the  said  railroada  moved  the  com- 
mission to  continue  the  proceedings  ninety 
days.  In  order  tbat  they  might  confer  and 
choose  some  available  site.  That  on  April 
3.  1906,  the  railroad  companies  reported  to 
the  corporation  conunlsslon  tbat  they  had 
agreed  upon  the  location  of  said  union  pas- 
senger station,  and  accompanied  their  report 
with  a  blueprint  showing  tracks  connected 
therewith.  That  said  site  selected  was  at 
the  foot  of  Walnut  street,  about  four  blocks 
from  ttie  present  stopping  place  of  the  trains 
of  said  railroads.  Tbat  thereupon  all  the 
plalntUb  filed  ezcQptions  to  said  report,  al- 
leging as  ground  therefor  that  such  location 


would  greatly  Inconvenience  the  citizens  of 
Goldsboro  and  the  traveling  public,  and 
work  Irreparable  damage  to  fi  large  propor- 
tion of  tbe  property  owners  of  tbe  city  of 
Goldsboro.  That  thereupon,  to  wit,  on  the 
8d  day  of  Hay,  1906,  at  Goldsboro,  after  due 
notice  to  the  dty  of  Goldsboro,  to  tbe  rail- 
roads, and  to  the  parties  excepting,  the  North 
Carolina  corporation  commission  gave  a  fnl) 
hearing  to  all  parties,  petitioners,  and  ex- 
ceptors. That  at  said  bearing  the  plaintiffs 
herein  were  represented  by  W.  T.  Dortch, 
Esq.,  and  appeared  In  person,  and  a  number 
of  them  were  examined  as  witnesses.  That 
the  Hon.  George  Hood,  mayor  of  the  dty  of 
Goldsboro,  stated  tbat  the  site  agreed  upon, 
or  any  other  that  would  be  acceptable  to  the 
coriwratlon  commission,  would  be  satisfac- 
tory to  the  dty  of  Goldsboro.  That  after  a 
foil  hearing  of  said  matters,  tbe  corporation 
commission  found  tbe  following  facts,  to 
wit:  'ThAt  the  location  agreed  npon  Is  ac- 
cessible and  available  for  each  of  tbe  three 
railway  companies.  T%at  It  is  within  four 
blocks  of  tbe  site  used  at  present  by  the 
said  railway  companies,  and  that  the  grounds 
are  snffldoit  and  ample  for  tbe  construction 
of  waiting  sheds  and  buildings  necessary 
for  the  convenience,  comfort,  and  protec- 
tion of  the  traveling  public,  and  this  loca- 
tion win  promote  the  convenience  of  tbe 
traveling  pablla  That  there  Is  constant  and 
Increasing  danger  resulting  from  the  opera- 
tions of  the  trains  on  Center  street  and 
that  will,  to  a  great  extent,  be  removed  by 
adopting  the  proposed  site*;  and  thereupon 
the  North  Carolina  corporation  commission 
ordered  that  the  union  passenger  station  be 
located  at  the  terminus  of  Walnut  street. 
Goldaboro,  being  the  site  proposed  by  the 
defendant  railroad  companies.  That  in 
obedience  to  this  order  of  the  North  Caro- 
lina corporation  commission,  and  for  no  other 
purpose,  and  with  a  motive  to  sobstfve  the 
public  in  the  best  possible  way.  and  In  obedi- 
ence to  law,  the  said  railroad  companies  wer» 
at  the  beginning  of  this  action  taking  steps 
to  construct  tracks  leading  to  the  said  pro- 
posed union  passenger  station." 

No  ai^al  was  takm  firom  this  order  of 
tbe  corporation  commission,  but  on  May  7, 
1906,  the  board  of  aldermen  of  the  city  of 
Goldsboro,  by  a  vote  of  five  to  four,  passed 
a  resolution  of  protest  against  tbe  proposed 
location  on  the  site  selected.  The  four  mi- 
nority members  filed  a  dissent  and  adhered 
to  the  original  resolution  of  the  board.  De- 
fendants, as  stated,  were  preparing  to  carry 
out  the  order  of  the  commission,  when  plain- 
tiffs, for  themselves  and  all  other  citizens 
of  Goldsboro  who  would  make  tfaonselvea 
parties,  Instituted  the  present  suit,  claiming 
that  the  order  of  tbe  commission  and  the 
action  of  defendants  thereunder  were  wltii- 
out  warrant  of  law ;  that  the  three  railroads 
heretofore  and  for  many  years  had  their 
trades  and  <vttated  tbelr  trains  along  Center 


Digitized  by  Google 


294 


65  80UTHEASTBRN  REFORTBB. 


(N.  C. 


Btreet  of  the  dty  of  Qoldsboro,  and  this  la 
the  locBtloa  of  all  the  defendant  roads  In 
and  through  the  dtj  of  Goldaboro;  and  they 
have  also  for  many  years  past  had  and  nsed 
a  joint  ticket  office  and  waiting  room  rented 
for  the  purpose  tn  a  bntldlng  on  Center 
street  near  the  hotel  Eenon  in  said  town. 
The  Interest  of  some  of  the  plaintiffs  in 
property  claimed  to  be  damaged  and  the 
grievances  alleged  as  the  basis  of  their  de- 
mand are  thus  stated  In  the  complaint: 
"That  they  are  Informed  and  believe  under 
the  charter  of  said  railroad  companies  It  Is 
their  duty  to  continue  said  right  of  way 
along  said  Gnter  street  That  as  they  are 
Infonned  and  believe,  the  dtizens  of  Golda- 
boro, relying,  as  tb^  have  a  right  to  rely, 
on  the  preramptlon  that  the  railroad  com- 
panies in  mafntatnlng  tbeiv  right  of  way 
would  conform  to  their  charter  provlsloiu, 
and  iQ)ou  the  strength  of  this  presumption, 
have  made  large  investments  at  this  point 
and  the  town  of  Ooldsboro  has  been  built 
up  along  said  street  and  adjacent  thereto, 
with  a  view  to  a  permanent  location  of  lald 
railroads  along  said  street  That  the  plain* 
tiffs,  relying  upon  said  presumption,  have 
invested  large  sums  at  or  near  sold  point 
and  along  said  Center  street  and  on  the 
streets  adjacmt  thereto,  and  they  are  of  the 
<^lni<m  that  the  removal  of  said  right  of 
way  and  trades  of  said  railroad  from  said 
street  will  greatly  Injure  and  Impair  their 
investments  and  property  rights  along  said 
Btreeti  adjacrat  thereto,  as  well  as  the  com- 
mercial Interests  and  conveniences  of  all 
the  dtisens  of  the  city  of  Gk>ldaboro.  That 
some  of  the  plaintiffs,  to  wit  H.  Well  &  Bros, 
and  M.  E.  Bobinson,  are  largely  interested 
in  two  large  and  costly  hotels,  coustmcted 
immediately  upon  the  east  side  of  said  Cen- 
ter street  and  near  said  ticket  offices  of 
said  railroads,  and  an  Ice  plant  immediately 
east  of  said  right  of  way,  and  one  of  the 
plaintiffs,  Charles  Dewey,  is  lately  Interest- 
ed In  foundry  works  established  Inmiediate- 
ly  on  the  western  side  of  Center  street  and 
all  other  plaintiffs  have  other  and  valuable 
properties  either  upon  said  street  or  adjacent 
thereto,  which  in  their  opinion  would  be 
greatly  endamaged  If  the  said  right  of  way 
and  tracks  of  said  railroads  were  removed 
from  said  street"  Defendants  deny  that 
th^  hare  any  intent  to  abandon  their  right 
of  way  or  discontinue  the  use  of  their  tracks 
along  Center  street  for  purposes  of  carry- 
ing and  delivery  of  freight  hut  avow  their 
intention  of  carrying  out  the  order  of  the 
commission  In  reference  to  the  passenger 
depot  and  the  operation  of  their  passenger 
trains.  That  a  compliance  with  the  order 
of  the  commissioners  will  InTolve  some 
change  of  the  roads  In  and  near  Coldsboro, 
to  enable  the  passenger  trains  to  make  use 
of  tiie  union  6.epot  at  the  site  selected,  and 
no  pown  to  do  this  after  the  roads  have 


been  once  located  appears  In  the  charters  of 
the  company,  so  far  as  same  have  been  ex- 
amined or  put  in  evidence.  Upon  the  facts, 
the  Judge  below  dissolved  the  restraining 
order,  and  plalntiffa  excepted  and  apipealed. 

W.  O.  Hunroe  and  Dortch  &  Barham,  for 
appellants.  AycotA  &  Daniels  and  Isaac  F. 
Dortch,  for  appellees. 

HOEB,  J.  (after  stating  the  case).  The 
Revisal  ot  1806  (section  1097,  snbsee.  8)  em- 
powers  and  directs  the  corporation  commis- 
sion to  require  when  practicable,  and  when 
Uie  neoessltieB  of  the  case  In  the  judgment 
of  the  commission  demand  it  any  two  or 
more  railroads  which  now  or  hereafter  may 
^ter  any  dty  or  town  to  have  one  common 
or  union  passoiger  d^Mt  for  the  security,  con- 
venience, and  accommodation  of  the  traveling 
public,  and  to  unlje  tn  the  Joint  expense  of 
erecting,  constructing,  and  maintalidng  said 
union  passenger  depot^  eta  Another  danse  of 
said  section  confers  on  the  railroads  so  order- 
ed to  construct  a  depot  the  irower  to  condemn 
land  for  the  purpose,  and  the  section  closes 
with  the  proviso  that  nothing  in  the  section 
shall  be  construed  to  authorize  the  commis- 
sion to  require  the  construction  of  a  union 
d^t  should  the  railroad  companies  have 
separate  depots  which  In  the  opinion  of  the 
corporati<m  commission  are  adequate  and 
convenient  and  offer  suitable  accommodation 
for  the  traveling  public.  The  power  of  the 
Legislature  to  enact  a  statute  of  this  char- 
acter has  been  established  by  numerous  and 
well-considered  decisions  of  this  and  other 
courts  of  supr^e  Jurisdiction,  and  Is  no 
longer  open  to  question.  Industrial  Siding 
Case,  140  N.  a  2Se,  52  8.  B.  911 ;  Corporation 
Commission  v.  Railroad  Co.,  180  N.  C.  126, 
Bl  S.  O.  796,  and  authorities  dted.  The 
corporation  cwmnisslon  having  taken  action 
under  the  above  statute,  the  rights  of  the 
parties  to  tite  controversy  may  be  made 
to  d^end  la^ly  upon  its  true  tnterpreta- 
timu  The  statute,  In  Its  prindpal  purpose, 
may  he  conaida-ed  as  remedial  in  Its  na- 
ture, and  as  to  that  feature  will  recelTe  a 
liberal  construction.  Hndllch  on  Interpreta- 
tion of  Statute,  Sfi  107,  108;  Lewis  Sntber- 
land,  Statutory  Construction,  |  336.  In  a 
note  to  this  citation  from  EndUch,  it  Is 
said:  "In  any  ciasslflcation  of  Acts  of  Par- 
liament the  most  Important  Is  that  by  which 
they  are  divided  Into  remedial  and  penal  stat- 
utes; or,  rather,  into  such  as  are  construed 
liberally  and  such  as  are  construed  Btrlctly." 
The  author  tn  the  text  further  says:  **Of 
such  statutes,  as  distinguished  from  penal 
statutes,  more  eepedaily  is  It  said  that  they 
are  to  be  construed  llb^ally  to  carry  out 
the  purpose  of  the  statute  to  suppress  the 
mischief  and  advance  the  remedy  conteni- 
plated  by  the  Legislature."  And  further : 
"The  object  of  this  kind  of  statute  being 
tft  correct  a  weakness  in  tiie  old  law,  to 


Digitized  by  Google 


I 

N.a) 


DBWAT  T.  ATLANTIC  COAST  LIMB. 


295 


soppl;  an  omlsaion,  to  oifonw  a  right,  or 
redresa  a  wrong,  It  Is  bat  reasonable  to  nip- 
pose  that  tbe  Legislature  Intended  to  do  so 
effectually,  broadly,  and  completely,  as  tbe 
language  used,  when  understood  In  Its  most 
eztenalTe  slgniflcatlon,  would  Indicate." 
Another  accepted  rule  of  construction  la 
tbat;  "whenever  a  poww  Is  given  by  statute, 
everything  necessary  to  make  it  effective  or 
reqnislto  to  attain  the  end  Is  Inferred." 
Sutherland,  Statutory  Construction,  606. 
Endllch  on  CooBtnictlon  of  Statutes,  418. 
Tbe  first  author,  at  page  618,  further  states : 
"It  Is  a  weU-eatabllshed  principle  that  stat- 
utes containing  grants  of  power  are  to  be 
construed  so  as  to  Include  all  things  neces- 
sary to  accomplish  the  object  of  tbe  grant 
The  grant  of  an  K^ress  power  carries  with 
it,  by  necessary  Interpretation,  eTWy  other 
power  necessary  and  proper  to  the  «xecatlon 
of  the  power  Kcpressly  granted." 

Applying  these  principles  to  the  case  be- 
fore ns,  we  think  It  clear  that  tha  statute 
empowering  the  corpwatlon  commission, 
where  practicable,  and  under  the  limitations 
contained  In  the  act,  to  reqalie  railroads  to 
eoostmct  and  maintain  a  onion  deiMt  in 
dtiea  and  towns,  and  giving  to  ttie  railroads 
subject  to  such  order  tbe  express  power  to 
condemn  lands,  will  confer  on  tbe  roads  the 
Inddental  right  to  make  such  changes  In 
tbtir  line  and  route  as  are  necessary  to  ac- 
complish tbe  purpose  designed,  and  to  make 
tile  depot  available  and  accessible  to  the 
traveling  public,  as  contemplated  by  the  act 
The  authorities  cited  by  the  defendant  from 
70  Fed.  748  (United  States  v.  Baners  [D.  C.]) 
and  940  (United  States  v.  A  Certain  Tract 
of  Land  [C.  C.])  are  to  the  effect  that  the 
lig^t  of  fluent  domain  la  never  Implied, 
and  can  only  be  exercised  under  and  by 
virtne  of  an  express  grant  Here,  as  stated, 
the  power  of  eminent  domain  Is  given  in 
express  terms  to  the  railroads,  which  act 
under  the  statute  and  pursuant  to  orders 
properly  made  by  tbe  corporation  commission. 

We  do  not  think  ibt  position  of  defend- 
ant la  well  taken  that  the  corporation  com- 
mission can  only  act  when  the  roads  can 
connect  on  tbe  right  of  way  as  already  laid 
ont  Snch  a  constmctlon  la  altogether  too 
restricted,  and.  if  allowed,  would  go  far  to 
defeat^ the  beneficent  purpose  of  the  Legls- 
laturfe"^  ^Tbe  words  of  the  act  are  general, 
and  the  remedy  was  Intended  to  apply  to  all 
the  towns  and  dtles  In  tbe  state^  where. 
In  flie  legal  discretion  of  the  commisslonas, 
tbe  move  Is  practicable,  the  convenience  of 
tbe  traTeling  public  require  it,  and  the  ex> 
Istlng  ftidlltlea,  In  the  Judgment  of  the  com- 
missioners, are  inadequate.  If  this  be  a 
correct  Interpretation  of  the  statute,  thai 
It  fbllows,  of  necearity,  that  the  plaintiffs 
must  fall  In  their  action.  The  defendants, 
having  l^talatlTe  anUierity  to  make  the 
proposed  diange^  are  acting  within  tbeix 


right  So  far  as  now  appears,  they  are  only 
d<^g,  er  i^poalng  to  do,  "a  lavrfnl  thing 
in  a  lawful  way,"  and  in  such  case;  If  barm 
comes  to  a  third  person,  it  is  not  a  vrroag 
for  which  the  law  will  afford  redrees.  It  la 
damnum  absque  Injuria.  Thomason  v.  Rail- 
way Co.,  S6  S.  B.  206  (plahitlffa  aiveal  at  this 
term) :  Broom's  L^l  Maxims  (8th  Dd.)  p. 
200;  Pollock  on  Torts  (7th  Ed.)  pp.  126,  127; 
Am.  &  Eng.  Ency.  (vol.  8)  p.  697.  The 
doctrine  is  well  stated  in  this  last  citation 
as  follows:  "It  may  be  stated  as  a  general 
rale  that  if  the  Legislature,  acting  within 
its  constitutional  Ilmltatlona,  directs  or  au- 
thorizes the  doing  of  a  particular  thing,  the 
doing  of  It  in  the  authorised  way  and  with- 
out negligence  cannot  b6  wrongful.  If  dam- 
age results  as  a  consequence  of  Its  being 
done,  it  Is  damnum  absque  Injuria,  and  no 
action  will  He  for  It" 

Tbe  principal  objection  urged  by  plaintlffa 
against  the  valldi^  of  these  proceedings  is 
ttiat  a  railroad  company  has  no  right  to 
change  its  route  without  legislative  author- 
ity; that  having  once  exercised  Its  discretion 
In  locating  Its  line,  the  power  is  exhausted, 
and  such  location  cannot  be  thereafter  chan- 
ged. The  position  Is  sound  as  a  rule,  and 
the  authorities  cited  In  the  carefully  prepared 
and  learned  brief  of  app^lanta'  counsel  are 
apt  to  support  It  It  is  not  necessary,  how- 
ever, that  the  power  to  change  a  route  should 
be  given  in  the  charter  or  a  direct  amend- 
ment thereto;  but,  as  stated  In  one  of  the 
authorities,  ""It  may  be  given  by  charter  or 
by  special  enactment,  or  by  the  general 
railroad  laws  of  tbe  state."  Under  the  con- 
struction we  have  given  the  statute,  there 
is  legislative  authority  for  the  proposed 
change,  and,  the  power  of  eminent  domain 
having  been  expressly  given  to  the  extent 
required  to  carry  out  the  purpose  of  the 
statnte,  this  position  of  plaintiff  is  now 
without  force,  and  the  snthorltlea  referred 
to  no  longer  aj^ly. 

It  is  tmtbet  Insisted  that  by  section  2573 
ot  the  Revlsal  of  1906  the  contemplated 
dange  can  only  be  made  when  sanctioned 
by  a  two-ttilrde  vote  of  the  aldermen  of  the 
city  of  Gtoldsboro.  It  may  be  that  snch 
sanction  could  be  fonnd  In  the  fact  that  the 
board  of  aldermra,  aa  such,  were  the  ac- 
tors who  set  this  proceedbig  In  motion,  and 
In  their  reaotatlons .  of  Jnly  «,  1906,  and 
July  4, 1906,  nnanlmona,  so  fhr  as  the  record 
disciosea.  But  wlthoat  passing  on  this 
question,  we  are  of  opinion  that  this  re* 
qulrement  of  a  two-thirds  vote  only  applies 
where  tiie  raihwad,  of  its  own  volition 
and  for  Its  own  eonvenloicfl^  contemplates 
a  dumge  of  route.  It  la  fonnd  In  ttie  gen- 
eral railroad  law  aa  a  danae  In  tiie  section 
whldi  conf«n  on  the  dbectora  of  a  company 
the  power  to  voluntarily  dumge  their  nmto. 
and  does  not  apply  to  caaes  like  the  present 
where  tha  corporation  commission,  acting 
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under  express  legislative  AQtborlty  and  di- 
rection, requires  the  ZBllroad  to  make  the 
change  ton:  tbe  conT^ence  of  tbe  general 
public 

Again,  it  la  Insisted  that  the  site  selected 
is  not  within  the  corporate  limits  of  the  dty, 
and  that  to  permit  this  contemplated  action 
on  the  part  of  the  roads  would  be  to  side 
track  the  city  of  Goldsboro,  to  the  great 
damage  of  the  dty  and  the  citizens  owning 
property  therein;  and  we  are  referred  to  de- 
cisions where  railroad  companies  have  been 
restrained  from  a  move  of  this  character  at 
the  Instance  of  citizens  owning  prt^erty 
within  the  limits  of  tbe  city  or  town,  and 
which  would  suffer  depreciatlott  In  valne  by 
reason  of  the  change.  But  we  do  not  think 
this  position  is  borne  out  by  tbe  facts,  or 
that  It  is  available  In  law  to  sustain  the 
plalntlfts.  The  site  selected  is  at  the  ter- 
minus of  Walnnt  street,,  an  Important  and 
much  frequented  street  of  tbe  dty,  Just 
210  feet  from  the  corporate  line,  within  four 
blocks  of  the  former  depot  on  Center  street, 
and  within  the  police  jurisdiction  of  the 
city.  There  Is  authori^  for  the  position 
tiiat  such  placing  may  be  considered  within 
the  city,  as  a  matter  of  reasonable  con- 
struction. Old  Ladles'  Home  v.  Hoffman, 
117  Iowa,  Tie,  89  N.  W.  1068;  CTty  of  Wichita 
T.  Burldgh.  86  Kan.  84,  12  Pac.  832.  But, 
however  this  may  be,  the  corporation  com- 
mission, the  body  authorized  and  required  by 
law  to  determine  the  matter,  after  fall  and 
due  Inquiry  have  fixed  upon  this  as  the 
proper  site,  and  they  give,  as  It  seems  to  us, 
good  reason  for  their  decision  as  follows: 
"That  tbe  location  agreed  upon  Is  accessible 
and  available  for  each  of  the  three  railway 
companies;  that  it  Is  wltiiin  four  blocks  of 
the  site  used  at  present  by  the  .said  railway 
companies,  and  the  grounds  are  sufficient 
and  ample  tor  the  construction  of  waiting 
sheds  and  buildings  necessary  for  the  con- 
venience, comfort,  and  protection  of  the 
traveling  public;  that  there  is  constant  and 
increasing  danger  resulting  from  the  opera- 
tion of  the  trains  on  Center  street;  and  that, 
to  a  great  extent,  will  be  removed  by 
adopting  the  proposed  site."  We  do  not 
think,  theref<n«.  that  the  facts  support  the 
claim  of  plaintiff  that  the  city  of  Oolds* 
boro  Is  being  side-tracked,  and,  on  the  au- 
thorities cited,  to  the  effect  that  a  citizen  of 
the  town,  owning  property  therein,  may, 
under  given  circumstances.  Interfere  by  ac- 
tion to  prevmt  a  railroad  from  removing  its 
tracks  from  tbe  town  limits,  they  all  rest 
on  the  basic  position  that  tbe  contemplated 
move  on  tiie  part  of  the  railroad  la  without 
warrant  of  law. 

Where,  as  In  this  case,  the  railroads  are 
proceeding  to  do  an  authorized  act  and  hi 
a  lawful  manner,  thore  Is  no  legal  wrong 
done  the  plaintiffs,  and  the  Judge  betow  was 
right  in  denyhig  relief.  There  is  no  mor, 
and  the  Jndgm^t  below  la  affirmed. 


BABXmN  T.  PBNNSYLTANIA  GASUAIi- 
TY  CO. 

(Snpraoe  Ooort  of  North  OaroUna.  Oct.  23. 

1906.) 

Costs— Afpkal— Bono. 

Reviaal  1005,  I  1279,  providea  that  If  in 
any  court  of  appeal  there  be  JudfineDt  for  a 
new  trial,  or  if  tb«  jadgment  be  partly  affirmed 
and  partly  disaffirmed,  the  coits  shall  be  in  the 
discretion  of  the  court.  Upon  tbe  appeal  of  a 
defendant  in  a  cose  in  whieo  them  was  a  prose- 
cution boDd,  a  partial  new  trial  was  granted  ap- 
oo  only  one  issue  oat  of  several,  ffeld,  that 
the  costs  of  the  appeal  remained  in  the  courf  a 
discretion,  notwitbstanding  the  provision  of  sec- 
tion 1261  that  where  an  action  U  brought  or  a 
case  appealed  fai  which  security  for  the  pnweea- 
tion  thereof  shall  bare  been  glvoi,  and  Jadg- 
ment shall  be  rendered  against  plaintifl  for  de- 
fendant's costs,  jadgment  shall  also  be  given 
against  the  saretfcs  for  such  costs. 

[Ed.  Notoj-For  jMaes  in  point,  sas  voL  13,. 
Cent.  Dig.  Costs,  1 888.] 

Action  by  S.  a  Rabum  against  the  Penn- 
sylvania Casualty  Company.  Motion  of  de- 
fmdant  for  Judgment  against  sureties  tt> 
plalntUTs  prosecution  bond.  Motion  denied. 

8.  Gallert  for  defendant 

PEB  CURIAM.  The  defendant  appealed 
and  a  new  trial  was  granted  upon  the  fourth 
issue.  141  N.  a  426,  64  S.  E.  283.  The 
defendant  now  moves  for  Judgment  and  ex- 
ecution against  the  prosecution  bond  of  plain- 
tiff for  the  costs  of  tiie  appeal.  This  would 
be  allowed  under  the  terms  of  Bevisal  1905, 
S  1261.  If  the  defendant  had  gained  an  entire 
reversal  In  this  court,  but  as  It  was  award- 
ed a  partial  new  trial  only,  and  as  to  one 
issue  only  out  <tt  several,  the  costs  are  in 
the  discretion  of  this  court  (Bevisal  1906,  f 
1279),  and  each  party  will  pay  his  own  costs 
of  the  appeaL 

Motion  denied. 


YABBOROnOH  v.  BANEINO,  LOAN  ft 
TRUST  CO. 

(Supreme  Court  of  North  Carolina.   Oct  23» 
1906.) 

1.  APPBai>-HABlCLES8  BsBOB— BSBOmOUB  Bx> 

0I.T7SI0If    OF  BVIDBnOB— StTBSBQUCirr  Ad- 

uission  ov  BviDciTCB— Bffict. 

Tbe  error,  if  any.  In  sustaining  an  ob- 
jection to  a  question  asked  a  witness  as  to  how 
the  signature  of  a  check  alleged  to  be  forged 
compared  with  the  signature  of  a  genuine  dmd, 
where  the  witness  had  not  qualified  as  an  ex- 
pert, and  where  neither  ttie  check  nor  tbe  deed 
were  produced,  was  rendered  harmless  by  tbe 
court  subsequently  permitting  the  witness,  on 

Slualifying  as  an  e^rt,  to  testify  oa  Uw  sub- 
set 

[Ed.  Note.— For  cases  in  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  SS  4171-4177.1 

2.  Banks  aku  Banking— Dxpoarrs—AonoM 
BT  Depositob— Evidence. 

Where,  in  an  action  against  a  bank  for  a 
deposit,  tbe  questions  were  whether  the  depos- 
itor signed  the  dieck  for  the  amount  of  tbe  de- 
posit payable  to  a  third  person  and  paid  by  th« 
bank,  or  wheUur  she  ratified  the  psyment  Iv  the 
bank,  the  admlssitm  in  evidence  of  a  part  of  a 
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ptngnph  of  tbt  aniwer  nttlnc  up  tb*  dtfoiM 
that  the  ruDedr  <ii  tha  depositor  was  agaltist 
tbi  third  penra  who  hid  neelTed  the  money, 
ind  ezdaaing  the  part  of  the  partfraph  stat- 
ing  the  lenl  nmclnaioiu  and  hwmyi  was  not 
prejudiciai  to  the  bank. 

3.  Baick— PA-nom  or  F<wan>  OBUnK— Lu- 

BILITr, 

A  bank  paTiuf  oat  a  deposltor'i  money  on 
a  foiled  dieck  cannot  eaat  on  the  depoaltor  the 
dnty  of  aedting  to  reoorer  It  from  the  penon  re- 
eaiving  It 

[Ed.  Note.— For  case*  in  point,  aee  toL  6, 
Cent  Dig.  Banka  and  Banking,  ||  438-461.] 

4.  Sam— PAVHBEnv-Bu>DXR  of  Pboot. 

A  bank  aned  for  dapoait  which  it  admits 
having  received  baa  tbe  burden  of  proving  pay- 
ment 

[Ed.  Note.— For  eaaea  in  point,  see  toI.  6, 
Cent.  Dig.  Banks  and  Banking.  U  616-Saa] 

6i  Sam— EVIDEITOB— iRRKUCTIona. 

A  married  woman  depositing  numey  In  a 
bank  In  her  own  name  sued  tbe  bank  therefor. 
Tbe  bank  paid  a  check  bearing  the  depositor'a 
name  for  Ue  amonnt  thereof.  7I*he  proceeds  of 
tbe  dieck  were  placed  in  another  rank  to  the 
credit  of  ber  husband.  Tlie  dieck  waa  paid  In 
December,  1904,  and  the  bank  received  no  notice 
of  any  objection  thereto  until  Septemtwr,  1906. 
She  denied  signing  Qie  checl^  ana  the  testimony 
on  the  Issue  of  ratification  was  conflicting. 
Bdd,  that  an  lostraction  aathorising  the  Jnrr 
to  consider,  In  determining  whether  tlie  wife 
rati&ed  the  deposit  in  twr  hasband's  name, 
whether  she  dealt  with  the  fond  after  It  had 
been  deposited  in  her  huBl>and's  name,  knowing 
that  it  was  in  her  hcsband'a  name,  or  if  with 
that  knowledge  she  allowed  It  to  remain  In  his 
aame  without  taking  steps  to  have  the  same 
placed  to  her  credft,  and  tf  the  jnrr  found  that 
■he  adopted  the  depoelt  in  her  ousDaod'a  name 
the  bank  was  not  liable,  otherwise  it  was,  proih 
erl7  sabmitted  tbe  Issaes  to  the  Jary. 

Appeal  from  Snperior  CSonrt,  Onmbarland 
County ;  O.  H.  Alien,  Judge. 

Action  by  Amanda  Yarbo rough  against  the 
Banking,  Loan  &  Tmat  Company.  From  a 
Judgment  for  plalntifr,  defendant  appeals. 
ABrmed. 

PlalntUt,  a  married  woman,  deposited  dnr- 
tag  the  month  December.  1904,  In  defend- 
ant  banking  company  tbe  anm  of  $1,200,  which 
was  duly  credited  to  her  account,  and  deposit 
tldrat  aent  her.  On  Sqttember  21,  190fi,  she 
drew  a  chedt  tm  the  bank  fbr  sal^  deposit, 
payment  ot  whldi  was  rtfnsed,  said  check 
ntotned  to  her  Indorsed  "No  funds."  This 
action  Is  prosecuted  to  recover  the  amonnt  of 
said  deposit  Defendant  admitted  tbat  plain- 
tiff made  tbe  deposit,  bat  by  way  of  defense 
silked:  That  <m  Oe  2Sd  day  of  December, 
190^  a  check  for  the  amonnt  ttiereof .  to 
whldt  plaintUFa  name  was  signed,  payable  to 
the  National  Bank  of  Fayetterllle,  was  pre- 
sented to,  and  paid  by,  defendant  That 
thereafter,  aboat  January  1,  1905,  at  the 
cod  of  tbe  corrent  month,  the  recnlar  month- 
ly statement  of  tbe  plaintiffs  account  to- 
gether  with  said  check  as  a  voucher,  was 
mailed,  addiessed  to  her  at  Hope  MiUs.  N.  a 
That  defendant  received  do  notice  of  any 
Bb}ectlon  thereto  until  September,  1906.  That 
the  proceeds  of  said  chedc  were  placed  to  the 
credit  of  plalntUTs  husband,  J.  B.  YarbM- 


ough.  in  said  National  Bank  of  Fayettovllle, 
and  tbat  plaintiff  was  notified  thereof,  and 
acquiesced  In  and  ratified  the  same,  drawing 
chedu  thereon.  Defendant  for  a  farther 
defense,  alleged:  That  tbe  check  of  the  plain- 
tiff, or  what  purported  to  be  her  check,  for 
the  sum  of  11,200  in  favor  of  the  National 
Bank  of  Fayetterllle  as  payee,  which  was 
presented  to  and  paid  by  the  defendant  on 
or  about  the  28d  day  of  Deconber,  190^  was 
duly  Indorsed  and  forwarded  for  collection 
by  the  said  Nattonal  Bank  of  FayettevlUe 
Tbat  the  said  National  Bank  of  FayettevUle 
was  at  tbat  time,  and  still  is,  a  solvent  bank, 
and  tbat  the  defoidant  relied  on  their  Indorse' 
m&it  as  a  guaranty  of  the  genuineness  of  the 
slgnatnre  ot  tbe  plaintiff,  tbe  dtfendant  not 
having  tbe  plaintiff's  slpiature  on  file,  and 
paid  tbe  check  without  question.  That  If 
there  is  any  liability  on  the  part  of  any 
one  to  the  plaintiff,  the  liability  exists  against 
the  said  Natiwial  Bank  of  Fayetteville,  which 
Is  a  necessary  party  to  this  action.  For  a 
further  defense  the  defendant  alleges:  That 
In  iiaying  tbe  check,  or  what  purports  to  be 
tbe  cbe(ft,  of  Amanda  Yarborougb  for  tbe 
sum  of  $1,200  to  the  payee,  tbe  National 
Bank  of  Fayetteville,  as  allied.  It  relied, 
not  only  upcm  the  indorsement  of  said  bank 
as  a  guaranty,  but  also  qpon  tbe  established 
usage  among  banks  which  requires  tbat  a 
check  made  payable  to  a  bank  shall  be 
placed  to  tbe  credit  of  the  drawer,  or  his 
order  alone.  That  as  the  defuidant  is  In- 
formed and  believes,  the  said  National  Bank 
of  Fayetteville,  contrary  to  all  usage,  prece- 
dent and  law,  placed  the  said  fund  to  tbe 
credit  of  the  said  J.  R.  Tarborough.  the 
plaintiff's  husband,  and  paid  out  the  said 
fund  upon  his  checks,  rendering  the  said 
National  Bank  of  Fayetteville  liable  to  It 
for  said  sum.  or  liable  to  tbe  plaintiff  should 
she  be  entitled  to  recover. 

Plaintiff,  In  ber  reply  to  the  new  matter 
contained  In  tbe  answer,  denied  that  she  bad 
signed  tin  tbotk  of  December  28.  1904.  or 
that  she  had  received  tbe  statement  of  Jan- 
uary, 1900,  or  that  she  knew  of  or  had  ac- 
quiesced In  or  ratified  tbe  transfer  of  the 
amount  of  her  d^MMlt  In  def^dant  bank 
to  the  credit  of  her  husband  In  tbe  National 
Bank  of  Fayetteville.  The  following  Issues 
were  submitted  to  the  Jury: 

"(1)  Did  plaintiff.  Mrs.  Yarborougb,  deposit 
$1,200  with  the  defendant  as  alleged?  Ana. 
Yes.  (2)  Did  the  defendant  pay  to  the  Na- 
tional Bank  of  Fayetteville  $1,200  upon  a 
check  signed  by  the  plaintiff,  as  alleged  In 
the  answer?  Ana.  No.  (8)  Did  the  plaintiff 
know  that  the  $1,200  had  been  transferred 
to  the  Nattonal  Bank  of  Fayetteville,  and 
that  It  was  deposited  there  to  the  husband's 
credit  and  did  she  ratify  sncb  tranafwT 
Ans.  No."  There  was  a  Judgmoit' won  tta 
verdict  and  defendant  appealed. 

H.  li.  Cook,  for  appellant.  Q.  K.  Nlmocka 
and  Sinclair  &        for  appellea. 
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CONNOR,  J.  (after  stating  the  case), 
l^ere  are  a  large  number  of  exertions  to 
hla  honor's  nillng  In  the  record.  In  defend- 
ant's brief  several  are  abandoned  or  not 
relied  upon.  The  first  exception  discussed  In 
the  brief  is  No.  11  In  the  record.  Mr.  Cun- 
ningham, the  cashier  of  defendant,  being  ex- 
amlned,  testified  that  he  paid,  on  December 
23, 1004,  a  check  for  $1,200  signed  by  Amanda 
Tarborough  payable  to  the  National  Bank  of 
Fayettevllle.  He  was  asked  how  the  sig- 
nature to  the  check  compared  with  the  sig- 
nature of  plaintiff  to  a  deed  admitted  to  be 
genuine.  Neither  check  nor  deed  was  pro- 
duced, and  witness  had  not  qualified  as  an 
expert  PlalntlfTs  objection  was  sustained, 
and  defendant  excepted.  Later,  in  the  ex- 
amination of  this  witness,  he  qualified  him- 
self as  an  expert,  when  he  was  permitted  to 
express  his  opinion  that  the  signature  to  the 
check  was  the  same  as  that  to  the  complaint, 
saying:  "It  Is  the  same  handwriting." 
Whatever  force  there  was  In  the  defendant's 
exception  to  the  rejection  of  the  testimony 
Is  clearly  dissipated  by  the  admission  of  the 
same  evidence  after  the  witness  had  qualified 
as  an  expert.  We  cannot  concur  wltii  the  In- 
genious argmnent  of  defendant's  counsel  that 
the  opinion  of  a  witness  before  qualifying 
as  an  expert  is  of  more  value,  or  that  a 
Jury  would  so  r^rd  It,  than  after  quall^- 
Ing  as  snch.  There  may  be  a  prejudice  In  the 
minds  of  jurors  against  the  testimony  of 
experts  In  handwriting,  but  the  court  could 
hardly  take  note  of  It,  as  a  matter  of  law. 
As  neither  the  check  nor  the  deed  were  In 
the  bands  of  the  witness  at  the  time  the 
question  was  asked,  so  that  If  he  had  ex- 
pressed  an  opinion  he  could  have  been  cross- 
examined.  It  Is  exceedingly  doubtful  whether 
his  honor's  ruling  was  not  correct  However 
that  may  be,  the  defendant  had  the  full  bene- 
fit of  the  opinion  of  the  witness.  The  excep- 
tion cannot  be  sustained. 

The  next  exception  discussed  In  the  brief  Is 
pointed  to  bis  honor's  ruling  In  regard  to  the 
admission  of  certain  portions  of  the  answer. 
The  record  shows  that  the  sections  of  the 
answer  Involved  In  the  exception  were  Intro- 
duced by  defendant  It  Is  Insisted  In  this 
court  that  the  plalntUC  Introduced  them. 
Counsel  agree  that  we  may  so  consider  the 
record.  His  honor  admitted  sections  4  and 
6  of  the  answer,  "except  as  to  parts  con- 
taining 1^1  conclnston  and  hearsay."  De- 
fendant contaids  that,  by  excluding  these 
portions  of  the  answer,  tlie  jury  were  mis- 
led, or,  as  stated  In  the  brief,  "the  portions 
admitted  by  the  court  were  doubtless  con- 
strued by  the  Jury  to  be  an  admission  on  the 
part  of  the  defendant  of  Its  liability  to  the 
plaintiff,  whereas.  If  the  entire  paragraph  bad 
been  admitted,  It  would  have  appeared  other> 
wise."  An  examination  of  the  language  of 
the  two  sections  shows  that  they  do  not  al* 
1^  any  facte  which  could,  to  any  material 
extent;  affect  flw  real  questlfHi  biTolved  in 


the  issues.  The  only  question  to  be  paseed 
upon  by  the  jury  were  whether  the  plain- 
tiff signed  the  check,  and.  If  not,  whether 
she  had  ratified  the  payment  of  her  money 
to  her  husband.  The  sections  of  the  answer 
made  no  admission  In  respect  to  eltb»  of 
these  Issues.  The  purpose  of  the  pleader  was 
to  set  up  an  independent  defense  by  su^est- 
Ing  that,  conceding  the  plaintiff's  contention, 
which  was  In  other  parte  of  the  answer  de- 
nied, her  remedy  was  against  the  FayetteviUe 
bank.  This  was  not  Insisted  upon,  for  the 
manifest  reason  that  It  was  not  available.  If 
defendant  paid  out  plaintiff's  money  on  a 
forged  check,  It  could  not  cast  lyxm  her 
the  duty  of  seeking  to  recovtf  It  from  the 
corporation  wblch  received  It  It  Is  well 
settled  that  a  bank  Is  presumed  to  know  the 
signature  of  Ite  customers,  and  If  it  pays  a 
forged  dieck.  It  canno^  In  the  absaice  of 
negligence  on  the  part  of  tm  depositor,  whose 
<^eck  It  purporte  to  be,  charge  the  amount 
to  his  account  6  Oyc.  544.  We  cannot  per- 
ceive how  the  admission  of  a  part  of  the 
paragraphs  and  the  rejection  of  the  remalnd- 
which  ccmtalned  only  conclusions  drawn 
by  defraidant,  could  possibly  mislead  the  jury 
upon  the  real  issues.  The  def«idanf  s  conten- 
tion in  r^rd  to  the  admission  of  fragmen- 
tery  portions  of  a  pleading  is  correct,  bat 
as  we  have  seen,  does  not  apply  to  this  case. 
The  other  exceptions  are  pointed  to  his 
honor's  charge.  In  response  to  the  prayer 
that  if  the  jury  should  find  that  defendant 
paid  the  Individual  check  of  the  plaintiff  duly 
presented  to  It  In  the  ordinary  course  of 
business,  it  shonld  answer  the  first  Isaae 
"Yes."  His  honor  Instmcted  the  jury  that 
If  the  defendant  had  shown  by  the  greater 
weight  of  the  evidaice  that  plaintiff  signed 
the  check,  they  should  answ^  the  Issue  "Te&" 
We  think  this  was  a  substantial  compliance 
with  the  prayer  and  the  correct  stetanoit 
of  the  law;  the  defendant  having  admitted 
the  depcwit,  the  burden  was  upon  It  to  show 
payment  In  response  to  the  prayer  that  "If 
the  Jury  shall  find  from  the  evidence  that  the 
plaintiff,  during  the  month  of  January.  F^m^ 
ary,  or  March,  1900,  had  knowledge  that  her 
money,  to  wit  11.200.  had  been  transferred 
to  the  National  Bank  of  FayetteviUe,  and 
stood  upon  Ite  books  to  the  credit  of  J.  R. 
Tarborough,  her  hud)and,  and  she  took  no 
steps  to  have  the  same  transferred  to  her 
name  or  for  her  use,  but  acqaleeced  In  said 
money  remaining  In  her  husband's  name,  that 
she  thereby  released  the  defendant  fRm  all 
liability  to  her,"  his  honor  (barged  the  Jury: 
"If  she  dealt  with  the  fund— that  la,  the 
$1,200— after  It  was  deposited  here  In  her 
husband's  name^  knowing  It  vas  In  her  bus* 
band's  name,  or  if  with  a  knowledge  that 
the  fond  was  deposited  In  tiie  name  of 
her  husband  die  allowed  It  to  remain  there 
in  his  name  for  any  length  of  time,  and  totk 
no  st^  to  have  the  same  placed  to  her  In- 
dlTidnal  credit,  these  are  mattan  which 
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the  Jvrj  maj  consider  In  determining  wbetber 
she  ratlfled  the  deposit  In  her  tawband'e 
uune  or  not;  and  after  conilderlos  these, 
and  all  evidence  bearing  on  tbla  qneatlMi, 
If  the  ivrj  are  aatlsfled  by  ttie  greater  wel^t 
of  the  evidence  tbat  abe  recognized  and  adopt- 
ed the  d^)06lt  In  ber  bnaband'a  name,  they 
vUl  answer  the  third  Isane  "Tee,"  and,  If  not 
M>  saUsfled,  tbey  will  answer  It  "No."  We 
think  this  a  correct  response  to  the  prayer. 
We  bare  examined  the  other  exceptions,  and 
find  tbat  bla  honor  anbstantlally,  and  we 
ttilnk  correctly,  Instrncted  the  Jury  In  re- 
sponse to  the  phases  of  tbe  case  presented  by 
them.  There  was  evidence  to  the  effect  that 
the  plaintiff's  husband  drew  the  money,  and 
had  It  pnt  to  bla  Individual  credit  In  tbe 
Bank  of  Fayettevllle  Plaintiff  testified  that 
she  had  no  knowledge  or  Information  In  re* 
gard  to  bis  conduct  nntll  Febroary,  1906, 
when  be  notified  her  that  be  bad  done  so  and 
had  abandoned  her.  She  denies  positively 
tbat  she  signed  the  check,  or  bad  any  knowl- 
edge thereof  prior  to  that  tlm&  In  regard 
to  the  allied  ratification,  the  testimony  was 
conflicting.  We  think  tbat  bis  honor  correct- 
ly left  tbe  decision  of  tbe  question  to  tbe 
Jury. 

Upon  an  examination  of  tbe  eiitlr*  record, 
we  find  no  error. 
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(Supreme  Court  of  North  OazoUna.  Oct  80. 

1908.) 

LUTDLOBD  ARD  nmAnT—IUSB— OPTION  TO 

REKEW—PDaoHASE— Expiration  . 

Defendant  leased  certain  premiaes  to  olatn- 
tlff  for  one  year,  b^inulng  April  1,  1899,  the 
leaae  providing  uiat,  on  tbe  expiration  of  the 
tenn,  defendant  should  be  entitled,  at  its  op- 
tion, to  continae  the  leaae  for  another  term  of 
fire  years,  beginning  AjaH  1,  1900,  at  the  tame 
rat,  with  ths  right  and  €fVtioa  to  have  an  ex- 
tension at  the  same  rent  at  tbe  end  of  the  first 
term  of  five  years  for  another  period  of  five 
years,  and  that,  at  any  time  daring  the  con- 
thraance  of  the  lease,  plaintiff  shonla  have  tbe 
option  to  THuchase  the  proper^  at  a  spedfled 
price.  Held  that,  where  plalntlfl  renewed  the 
lease  for  the  first  term  of  five  years,  bnt  gave 
no  notice  of  the  exercise  of  Its  option,  either 
to  renew  for  a  second  term,  or  to  purchase  the 
property,  nntU  after  AiwU  1,  190S,  tbe  lease 
aad  the  optiona  expired. 

[Ed.  Note.— For  eaaes  bi  point,  see  vol.  32, 
Cent  Dig.  landlord  and  Tenant,  H  290-294.] 

Appeal  from  Superior  Oourt,  Cravoi  Coun- 
ty ;  Long,  Judges 

Controversy  without  action  between  tbe 
Atlantic  Prodoct  Company  and  William 
Dnim.  From  a  judgment  in  favor  of  tbe 
lattor,  the  tonoet  appealB.  Reversed. 

Controversy  without  action  submitted  to 
Lmg,  J.  Tbe  following  are  anbstantlally  the 
facts  agreed.  On  Handi  10,  1890,  tbe  de- 
fendant leased  tbe  premiscB  for  tme  year 
boning  April  1,  1809,  to  the  plaintiff  In 
consideration  of  9125  payable  yearly  In  ad- 
vsnca  wfth  ttda  further  agreemuit:  '^The 


party  of  the  second  part,  upon  the  explra- 
tl(m  of  the  said  term  of  one  year,  shall  have 
the  right  at  its  t^tlon  to  continue  this  agree- 
ment and  lease  for  another  full  term  of 
five  years  beginning  April  1,  1900,  at  tbe 
same  yearly  rental  1.  e.  ^125  payable  as 
aforesaid  with  tiie  right  and  option  to  have 
an  extension  and  continuance  hereof  at  the 
same  yearly  rental  at  the  end  of  said  first 
term  of  five  years  for  another  full  term  of 
five  years."  There  was  also  a  further  pro- 
viso that  tbe  plaintiff  herein  (party  of  tbe 
second  part)  "at  any  time  during  tbe  con- 
tinuance hereof  shall  have  tbe  right  to  pur- 
chase said  leased  property  In  fee  simple  at 
tbe  price  of  $1,EKS0."  Tbe  plaintiff,  exer- 
cising Its  option,  renewed  the  lease  April 
1,  1900,  for  five  years.  On  April  3,  1905, 
tbe  defendant  notified  tbe  plaintiff  that  Its 
lease  bad  "expired  April  1,  1906,  and,  with 
said  expiration,  the  right  of  rraiewal,**  and 
inquired  If  the  plaintiff  wished  to  make  a 
new  lease.  If  not  he  wished  it  "to  give  up 
the  property."  On  April  6th  the  president 
of  plaintiff  company  rolled  tbat  be  did  not 
have  tbe  lease  at  band,  but  thought  It  was 
for  11  years,  and  bad  flte  more  years  to 
run.  He  made  no  reference  to  the  demand 
for  surrender  of  tbe  premises,  nor  any  of- 
fer to  pay  r^L  On  April  26tb  be  offered  to 
continue  the  lease,  but  tbe  defendant,  while 
willing  to  enter  Into  tbe  new  lease,  declin- 
ed to  renew  or  extend  the  terms  of  the  old 
lease  or  revive  or  renew  the  option  to  pur- 
chase contained  In  the  old  lease.  On  June 
24th  tbe  agent  of  the  plaintiff  offered  to  pay 
the  vent,  but  tbe  defendant  declined  to  re- 
ceive it  The  plaintiff  continued  in  pos- 
session tin  August  2,  1906,  when  tbe  defend- 
ant turned  the  plalntlffa  watchman  out,  and 
took  possession  of  the  property,  and  still 
holds  tbe  same.  On  July  16,  1905.  the 
plaintiff  offered  to  pay  defendant  81,660  and 
all  accrued  rent  upon  execution  of  a  fee- 
simple  deed,  which  offer  the  defoidant  re- 
fused to  acc^t  The  plaintiff  did  not  give 
the  defendant  any  notice  either  vert>ally  or 
In  writing  tbat  It  would  exercise  the  op- 
tion to  continue  said  lease  and  agreement 
before  or  on  April  1.  1906,  nor  afterwards 
except  as  above  stated.  The  court  held  with 
defendant  Tbe  plaintiff  excepted,  and  ap- 
pealed. 

A.  D.  Ward,  U.  de  W.  Stevenson,  and  H. 
O.  Wblteburst,  for  appelant  Quim  &  Dunn, 
fOr  appellee. 

GLABK,  C.  J.  (after  stating  tbe  facts). 
Besides  tbe  facts  above  recited  the  lease 
(which  is  set  out  In  full)  also  contained  the 
followiug  further  agreement:  "Should  the 
par^  of  tbe  second  part  make  default  herein 
and  fall  to  perform  the  agreemente  entered 
Into  herein  on  Its  part  or  any  of  them,  or 
fail  to  pay  said  rent  when  the  same  is  due, 
then  and  In  that  case  the  party  of  the  first  part 
shall  have  the  right  to  eat^  said  premises 
and  take  poaaosslon  tbereat  as  of  bis  forma 
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wtBte."  If  tlM  plaintiff  bad  fblled  to  pay 
the  annual  rent  In  adrance,  at  or  befwa 
April  let  of  any  year,  the  d^endant,  nnder 
the  above  danse*  had  the  right  to  enter  and 
take  poaseaaloD.  Bat  the  defendant  la  in 
still  bettor  caae  here,  for  the  flre-year  leaae 
expired  April  1,  1905,  by  Its  tmrns,  and  tbe 
plaintiff  not  having  exercised  Its  "right  and 
option"  and  made  paymoit  of  the  annual 
rental  on  or  before  that  day  the  lease  ex- 
pired by  Its  own  t«ina  and  ttie  defaidant 
(m  April  8d  notlfled  him  there<tf,  and  de- 
manded possession.  The  defendant  was 
within  his  rights  in  refusing  on  April  26 tb 
to  renew  the  old  leaser  and  snbseqaently  re- 
fusing, on  June  24th,  the  tender  of  teat  and, 
(A  July  16th,  declining  to  accept  $1,660  pnr- 
chase  money.  In  Moroney  t.  Wright,  81  N. 
O.  S90,  there  was  almply  a  sUpnlatlMi  for 
payment  of  rent  wlthont  any  provision  for 
re-entry  upon  defanlt  Here  not  <nil7  was 
there  anCh  provision  but  the  lease  ecplred 
by  Its  limitation,  unless  the  plaintiff  had. 
on  the  day  of  Its  expiration  or  before,  ex- 
ercised his  option  to  renew  by  giving  notice 
and  paying  one  year's  rent  In  advance.  This 
WBB  a  condition  precedoit  and,  not  having 
beoi  compiled  with,  the  lease  then  and  there 
terminated  on  April  1,  1906.  The  option  to 
renew,  and  the  option  to  purchase  must  have 
beoi  exercised  during  the  olstmce  of  the 
contract  Alston  v.  Connell,  140  N.  a  491, 
SS  8.  D.  202  ;  21  A.  A  B.  Bnc.  (2d  Ed.)  931, 
and  authorities  there  dted.  Tbe  tender  of 
rent  after  the  expiration  of  the  lease  did  not 
restore  the  plaintiff's  option.  Vanderford  v. 
Foreman.  129  N.  a  217,  88  S.  B.  8S9.  Nor 
did  the  fact  that  plaintiff  has  made  some 
Improvement  upon  the  land  entitle  plaintiff 
to  the  option  which  he  had  forfeited  by  fail- 
ure to  exercise  It  In  time.  Blanchard  v.  Jack- 
son, 65  Kan.  239,  87  Pac.  986.  Where  there 
Is  a  renting  from  year  to  year,  remaining  In 
possession  Is  an  election  to  continue  and  non- 
payment of  rent  Is  merely  ground  for  entry 
hy  lessor.  If  stipulated  for.  Indeed,  In  snch 
case,  the  lessor  must  give  the  lessee  one 
month's  notice  to  quit  In  a  lease  from  year 
to  year.  Revlsal  of  1905,  S  1984  The  an- 
Uioi-tUes  cited  by  plaintiff  sustain  that  prop* 
ostUon.  But  here  the  flve-year  lease  expired 
April  1, 1905,  and  the  plaintiff  had  a  atlpulat> 
ed  "right  and  option"  for  extension  and  con- 
tinuance, and  also  purchase  at  the  price 
RpeciQed.  These  options  could  be  exercised 
by  plaintiff  only  while  the  lease  was  In 
force.  Not  having  exercised  the  option  be- 
fore the  lease  expired  on  April  1st  the  de- 
fendant was  not  required  to  adcnowledge  Its 
renewal  afterwards,  and  the  lease  not  being 
in  force  he  was  not  bound  to  accept  the  ten- 
der either  of  rent  or  purchase  money  ther^ 
after.  The  defendant  having  demanded  pos- 
session April  8d  the  plaintiff  cannot  take 
any  advantage  of  its  own  wrong  in  remaining 
in  possession  till  August  2d  when  It  was  turn- 
ed out  by  defendant. 
No  arror. 


BOLOMAN  et  al.  v.  WILMINQTON  8BW- 

BBAOB  Oa 
(SnproM  Court  of  SmA  Carolina.  Oet;  80^ 

WW /Vz  ^C. 
1.  Sfbohto  Pebfobicahox— ConTBAoav-DuBi.- 
noH— LncrtATioN. 

A  contract  between  dtiiens  and  a  public 
sewerage  eorporatioo  by  which  the  latter  agreed 
to  {nmlsh  Mwarage  service  for  S2  and  $4  per 
year,  respectivelj,  dependent  on  wbetiier  tbe  cus- 
tomer paid  $60  or  $25  as  an  entrance  fee  for 
connections,  etc,  but  cratalning  no  provision 
fixing  the  tune  for  tbe  duration  of  the  contract, 
conld  not  be  specifically  enforced  as  ■gw*!"*  the 
corporation,  because  ot  uncerttinty  of  duration. 

[Bd.  Note.— For  cases  in  point,  sea  voL  4^ 
Gent  Dig.  Specific  Performance,  I  67.] 

S.  Saicb— MvrnAUTT  or  Reuedt. 

Where  a  contract  to  furnish  sewerage  te- 
duties  at  a  specific  annnal  ratal  did  not  bind 
tile  persons  served  to  continue  to  pay,  bat  an- 

titorlzed  the  corporation  famishing  sncb  facil- 
ities to  enforce  collection  of  chai^ea  by  sever- 
ing tbe  connection  of  tbe  defaulting  oaer  wIUi 
the  main  sewer,  there  was  no  mutuality  of  ob- 
ligation to  continue  the  service,  and  hence  spe- 
ei&c  performance  conld  not  be  decreed  against 
the  coriMration. 

[Bd.  Note.— For  cases  hi  pohit.  see  voL  4^ 
Cent  Dig:  Spedfie  Perfonnanesh  H  89-90.] 

Appeal  from  Superior  Court,  New  Hanover 
County;  Webb,  Judges 

Butt  by  B.  Boloman  and  othm  against 
the  Wllmlivton  Sewerage  Company.  From  a 
Judgment  In  favor  of  defendant;  conq;>taln- 
ants  appeal.  Affirmed. 

This  action  was  brought  by  the  plain- 
tiffs for  the  purpose  of  restraining  the  de- 
fendant from  disconnecting  their  residences 
teom  the  main  sewer  pipe  of  the  defoidant 
company  and  for  specific  performance  of 
the  contract  set  out  In  the  complaint  The 
undisputed  facts  are  that  prior  to  19(X2,  there 
were  several  private  companies  and  systems 
of  sewerage  In  the  city  of  Wilmington.  That 
defendant  company  was  chartered  by  an  act 
of  the  General  Assembly  of  North  Carolina 
(Private  Acts  1893,  p.  583,  c.  882),  by  which 
it  is  permitied,  authwlzed,  and  empowered 
to  establish  a  system  of  sewerage  In,  under, 
and  through  the  streets  and  public  lanes, 
roads,  and  alleys  of  the  city  of  Wilmington, 
and  lay  all  such  necessary  pipes,  conduits, 
and  mains  as  may  be  deemed  requisite  to 
carry  out  the  provisions  of  said  act  under 
such  rules  and  regulations  as  may  be  pre- 
scribed by  the  board  of  aldormen  of  said 
city,  and  have  authority  to  charge  for  the  use 
of  said  sewers  such  reasonable  sums  as  the 
board  of  directors  may,  from  time  to  time, 
adopt,  and  to  enforce  the  collection  of  such 
charges  by  severing  the  connection  of  said 
defaulting  user  with  the  main  sewer.  That 
permission  was  duly  granted  to  the  said 
defendant  to  lay  down  its  pipe,  and  con- 
struct a  system  of  sewerage  in  the  said  city. 
That  the  plaintiffs  are  citizens  and  realdenta 
of  said  city,  living  along  the  streets  upon 
which  the  deffflidant  pursuant  to  said  au- 
thority, laid  down  its  pipes  and  constructed 
its  sawwage  system*    VbAt  plalntUb  en- 
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tmd  Into  a  contract  wltb  tbe  said  defend- 
ant compan7,  tbe  t«rni8  of  wblch,  aa  let 
out  In  the  complaint,  are  aa  follows:  "^t 
these  plalntlffi  and  a  great  many  other  of 
the  dtlzrai  of  Wilmington,  living  along  tbe 
streeta  and  on  the  allege  npon  wblch,  hj 
pnblle  antborltr.  the  defendant  has  laid  down 
Iti  pipes  and  coDstructed  Its  sewerage  sys- 
tem, whose  names  are  not  all  known  to  these 
Irialntlira,  and  cannot,  by  reasonable  dill- 
geace,  be  ascertained,  were  desirous  of  ob- 
taining the  ben^t  of  an  efficient  sewerage 
system  for  their  reqiectlTe  premises,  and  at 
what  they  regarded  as  a  reasonable  cost 
and  each  of  the  plalntlfFs  and  the  others 
BO  situated  approached  tbe  proper  officers 
of  the  defendant,  and  made  application  for 
connection,  and,  after  some  negotlatlona,  the 
defendant  company  proposed  to  these  plain- 
tiffs, and  for  all  others  for  whom  this  suit 
Is  broni^t.  that  If  they  would  pay  to  the  de- 
fendant the  sum  of  fifty  dollars  for  making 
the  ctmnectlon  between  the  premises  of  each 
and  every  one  of  these  plaintiffs  and  the 
others  and  the  pipes  of  the  defendant,  that 
the  defendant  would  charge  each  of  them 
BO  paying  Uie  sum  of  fifty  dollars,  as  an 
entrance  fee,  and  for  the  use  and  sorrlce 
of  fbe  sewerage  system  of  the  defendant, 
the  mm  of  two  dollars,  aa  an  annual  fee  or 
rental,  and  no  more;  or,  alternately,  that 
If  persons  desiring  to  connect  with  and  to 
use  their  said  system,  preferred  It,  they 
might  pay  an  entrance  fee  of  twenty-^ve 
dollars,  and  an  annual  rental  of  four  dol- 
lars, and  no  more."  That  pursuant  to  said 
contract  the  connections  were  made  and 
plaintiffs  have,  In  all  respects,  compiled  with 
the  terms  of  said  contract,  paying  the  an- 
nual rental  of  $2  per  year.  That  the  con- 
trol of  the  stock  of  the  defendant  company 
passed  Into  the  hands  of  other  persons  sub- 
ject to  said  omtract  That  on  the  let  day 
of  January,  1908,  In  disregard  and  In  viola- 
tion of  the  contract  rights  of  the  plaintiffs, 
the  defendant  undertook  to  raise  the  rate  of 
annual  rental  for  the  use  of  said  system. 
The  jury,  up<m  an  Issue  submitted  to  them, 
found  for  their  verdict  that  the  defendant 
entered  Into  the  contract  with  the  plaintiffs 
as  alleged.  Under  the  Instruction  of  the 
court,  they  found  that  notwithstanding  such 
contract  defendant  had  a  right  to  raise  the 
rate  of  annual  rental.  The  court  therenptm 
rendered  tbe  f<dlowIng  judgment:  "This 
caos^  having  been  called  for  trial,  and  being 
tried  *  *  *  and  during  the  trial  the 
plaintUTs  counsel  having  admitted  In  open 
conrt,  tor  the  purposes  of  this  action  alone, 
that  fbe  rates  eha^Ked  aa  set  forth  in  tbe  an- 
swer in  exhibit  B  are  reasonable  and  not 
discriminative,  and  that  the  said  rates  set 
forth  in  the  answer  bave  heea  raised  from 
the  amount  set  forth  in  the  complaint  to 
the  amount  set  forth  In  the  answer,  as 
shown  in  exhibit  B,  and  that  a  resolution  of 
the  defendant  company,  raising  the  rates, 
was  prcHUiUcated  on  November  2,  19Q2,  to 


go  into  effect  the  1st  day  of  January,  1903; 
and  It  being  fnrthw  admitted  by  the  defend- 
ant that  the  plaintiffs  continued  to  pay  at 
tbe  old  rates  up  to  the  lat  day  of  January, 
1008,  and  that  the  present  ownera  of  the 
coriioration  obtained  control  thereof  some 
time  in  the  year  1901;  and  it  being  further 
admitted  that  this  suit  began  on  the  1st 
day  of  Mardi,  1908,  and  that  tbe  payments 
made  by  the  plaintiffs  under  the  old  rate 
were  paid  by  them  from  January  1.  1962, 
to  January  1,  1908,  and  It  being  admitted 
that  the  following  plaintiffs  obtained  their 
connection  with  the  defmdant  company,  pay- 
ing $50  connection  fee,  and  |2  annual  dues, 
on  the  dates  mentioned,  as  follows.  •  *  * 
It  la  ordered,  adjudged,  and  decreed  by  the 
conrt  that  the  restraining  order  heretofore 
issued  In  this  cause  be  and  the  same  is  here- 
by dissolved,  vacated,  and  annulled.  It  Is 
further  ordered,  adjudged,  and  decreed  1^ 
the  court  that  the  plaintiffs  are  not  entitled 
to  a  perpetual  injunction  In  tibia  cause." 
The  plaintiffs  excepted  to  said  judgment 
and  appealed,  assigning  erron  alleged  to 
bave  been  committed  In  the  course  of  the 
trial,  and  in  r«iderlng  tbe  Judgmmt,  all  of 
which,  other  than  those  abandoned,  are  set 
oat  In  the  opinion. 

B^amy  As  Bellamy  and  Bonntree  ft  Oarr, 
tot  appellants.  B.  K.  Bryan  and  John  D. 
Bellamy  ft  Son,  for  appdlee. 

CONNOR,  J.  (after  stating  the  case).  Con- 
sidered from  the  point  of  view  in  which  this 
case  was  argued  by  counsel  and  which  we 
think  declalve  of  the  merits  of  the  contro- 
versy, much  of  the  testimony  and  many  of 
the  exceptions  become  Immaterial.  There  Is 
no  substantial  contradiction  in  tbe  testimony 
regarding  tbe  terms  of  the  contract.  The 
jury  having  found  It  to  be  as  alleged  In  the 
complaint  we  concur  with  plaintiff  that  the 
second  Issue  was  unnecessary.  The  relative 
rights  and  duties  of  the  parties  under  the 
contract  become,  In  the  light  of  the  admis- 
sions, questions  of  law  for  tbe  decision  of 
the  court.  The  plaintiffs  insist  that  we  de- 
cided the  question  when  the  case  was  here 
upon  an  appeal  from  tbe  order  continuing 
the  Injunction  to  the  hearing.  We  cannot 
concur  In  this  view.  It  must  be  conceded 
that  the  writer  of  that  and  of  this  opinion 
used  language  calculated  to  make  such  an 
Impression.  The  only  question  then  before 
the  court  was  whether  the  defendant  should 
be  enjoined,  pending  the  litigation.  For  tbe 
reasons  and  upon  tbe  authorities  there  set 
out  we  held  with  the-  plaintiffs'  contoitlon. 
We  then  said:  "Whether  the  plaintiffs  shall 
be  entitled  to  specific  performance  of  the 
contract,  aud  for  what  length  of  time  the 
contract  shall  exist  and  to  what  extent  it 
might  be  in  the  power  of  the  defendant 
corporation  to  perform  the  contract  without 
Impairing  or  destroying  Its  power  to  per- 
form its  duties  to  tbe  public,  or  whether  tlie 
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rates  now  duu'ged  are  anreasonable  or  dis- 
criminating, aie  all  qneatloiis  to  be  deta- 
mined  i^oai  the  facts  as  tbey  nuuT  be  found 
by  some  csonywteDt  tribunal  upon  tbe  final 
Jiearlug.^'  Xhe  ^Eect  of  an  ajweal  from  an 
ovisr  continuing  or  refusing  to  grant  an  in-> 
terlocutory  luJonctioQ  is  dlBcussed  In  Carter 
T.  White.  134  N.  a  466.  40  S.  B.  983,  101 
'Am.  St  fiep.  863.  The  dedtfon  of  sach  an 
appeal  la  neither  an  estoppel  nor  "tbe  law 
of  the  case."  'Ita  effect  upon  tHe  rights  of 
the  parUes  to  the  action  In  flie  final  hearing 
Is  pointed  oat  in  the  dedsion  In  that  case. 
The  plaintiffs  concede  that  the  contract  does 
not  create  or  vest  In  than  an  easement  to 
flow  their  sewerage  throngfa  the  pipe,  be- 
cause not  In  writing^  nor  is  It  a  license  to 
do  so. 

Plalntlffis'  counsel,  wltti  bis  usual  frank- 
ness, rests  his  case  upon  the  propoBltton  that 
his  clients  hare  made  a  xalld  contract  with 
defoidaut  founded  upon  a  Teluable  con- 
sideration, and  tbat»  by  reason  of  the  peculiar 
nature  of  tiie  subjectmatter  of  the  contract, 
tbe  right  acquired  under  It  can  only  be  se- 
cured to  them  by  a  decree  for  speclflc  per- 
formance and  a  perpetual  injunction  against 
Its  infringement  That  no  time  being  fixed 
for  the  life  of  the  contract.  It  extrads  to  tbe 
corporate  life  of  the  defendant  company. 
ITiis,  the  defendant  denies,  and  insists:  (1) 
That  DO  time  being  fixed  during  which  the 
$2  rate  was  to  continue,  It  is  Indefinite  and 
therefore  Its  specific  performance  cannot  be 
enforced.  That  tbe  contract  Is  wanting 
in  mutualll7,  that  defendant  only  is  bound, 
whereas  plaintiffs  are  under  no  obligation  to 
use  the  sewer  and  pay  the  $2  rate.  (S)  That 
the  defendant  company  is  a  public  utility, 
subject  to  the  well-defined  duty  to  serve 
all  persons  entitled  to  its  senrlce,  at  r^son- 
able  rates,  without  discrimination  between 
its  cnstomers.  If  the  defendant  can  sustain 
either  of  these  propositions,  the  plaintiffs 
may  not  invoke  tbe  equitable  Jurisdiction  of 
the  court  There  are  certain  well-defined 
limitations  imposed  by  the  courts  upon  tbe 
right  to  call  for  iq>eclflc  performance  of 
contracts.  After  enumerating  several  of  the 
requisites  essential  to  the  right  to  demand 
specific  performance,  Mr.  Blspbam  says: 
"Tbe  other  clrcumstancM,  in  addition  to 
those  already  mentioned,  which  usually  in- 
fluence the  discretion  of  a  cbaocellor  in  de- 
creeing or  refusing  specific  performance,  are 
that  the  agreement  must  be  mutual,  tliat  its 
terms  must  be  eataln  and  that  Its  perform- 
ance by  the  court  must  be  practicable." 
Equity,  377.  He  further  says:  "It  was  one 
of  the  rules  laid  down  by  Lord  Rosalyn  In 
Walpole  V.  Oxford,  that  all  agreements  in 
order  to  be  executed  in  this  court  must  be 
certain  and  defined;  and  the  law,  as  thus 
stated.  Is  well  settled  both  In  England  and  In 
this  country."  If  the  uncertainty  Is  owing 
to  tbe  default  of  the  defendant  or  in  obedi- 
ence to  the  maxim,  "Id  certum  est  quod 
certum  reddi  potest,"  performance  will  be  de- 


creed If  tlie  means  of  asc«rtalnlng  the  con- 
tract are  at  hand.  In  Leigh  v.  Crump,  36 
N.  C.  290,  Gaston,  J.,  says:  "An  agreement, 
to  be  ^carried  Into  execution,  must  be  cortaln, 
fair,  and  just  in,  all  Its  parts.  Although  it 
wlU  be  valid  at  law,  and,  U  it  bod  been  ex- 
ecuted by  the  parties,  could  not  be  set  oaldo 
because  of  any  Tlce  In  its  natot^  ^t.  If  Its 
strict  performance  be,  undn  the  circum- 
stances, harsh  and  inequitable,  a  court  of 
equity  will  not  decree  sudi  performonoe,  but 
leave  tbe  party  claiming  It  to  Us  legal 
remedy."  Xbe  uncertainly  in  this  contract 
Is  In  respect  to  its  duration.  How  Img  shall 
tbe  plaintiff*  enjoy  the  right  to  nse  the  mawa 
pipe  of  deCmdant  company?  They  say: 
*'As  Ung  as  Ihey  please,  even  to  the  lite  of 
the  conqpany,  by  paying  tJie  annual  dues." 
nue  would  extend  it  60  years.  Private 
Laws  1S96,  p.  688,  c  882.  Defaidonta  say 
that  as  the  charge  of  |2  a  year  Is  a  rental, 
tto  contract  Is  for  but  one  year,  or,  at  most, 
from  year  to  year,  with  a  rl^t  on  its  part 
to  put  an  end  to  it  aftw  reasonable  notice. 
If  it  be  suggested  that  tbe  rl^t  contlnoed 
for  a  reasonable  term  and  until,  by  reason 
of  changed  conditions,  at,  as  detendai}t  says, 
largely  increased  cost  of  building  and  main- 
taining the  sewerage  syeton,  tt  would  be- 
come harsh  and  unjust  to  compel  its  contin- 
uance, we  would  have  no  salisfactory  guide 
by  which  to  fix  the  limit  of  Its  duration. 
If  we  seek  for  analogies  for  guidance,  we 
find  but  little  aid.  In  contracts  for  personal 
service  the  English  rule  is  that  when  no 
time  is  fixed,  and  no  stipuatlon  as  to  pay- 
ment made,  it  will  be  presumed  to  extend  for 
a  year.  In  this  country,  when  no  time  is 
fixed,  and  no  stipulated  period  of  payment 
made,  the  contract  is  twminable  at  tbe  will 
of  either  party.  20  Am.  &  Eng.  Bnc.  14. 
This  seems  to  be  the  rule  adopted  by  this 
court  In  Edwards  t.  Railroad  Oo.,  121  N.  C. 
490,  28  S.  E.  187.  We  cannot  think  that  It 
was  the  intention  of  the  parties  that  tbe  con- 
tract was  to  last  for  60  years.  To  put  this 
construction  upon  it  would,  when  we  con- 
sider the  probable  changes  in  the  status  of 
the  property  and  Uie  parties,  tbe  growth  of 
the  city  and  enlarged  demands  up<m  defend- 
ant company,  the  almost  certain  exhaostlw 
of  the  connecting  pipes  from  wear,  weather 
and  other  causes,  be  unreasonable.  Again, 
how  would  It  be  possible  for  a  court  of 
equity  to  supervise  and  enforce  tbe  perform- 
ance of  its  decree  during  so  long  a  period? 
If  we  do  not  adopt  the  plaintiffs'  view  in 
respect  to  the  duration  of  the  contract,  we 
have  no  guide,  and  If  we  reject  as  equally 
unreasonable,  tbe  defendant's  contention  tbat 
It  ]8  limited  to  one  year,  we  are  confronted 
with  the  Insup^able  difficulty  that  the  con- 
tract In  regard  to  one  of  its  essential  ele- 
ments, Is  uncertain  and  therefore  not  capable 
of  ^)eclflc  performance.  This  view  does  not 
involve  tbe  proposition  that  the  contract  is 
void  for  uncertainty.  In  an  action  for  dam- 
ages tm  breadi  of  tfie  omtract  we  presome 
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that  the  law  would  read  Into  It  tbat  the  rlgbt 
to  use  the  sewer,  upon  the  terms  fixed, 
ahonld  continue  for  a  reaaouable  time,  to  be 
settled  In  Tiew  of  the  character  of  tbe  con- 
tract and  all  othw  matters  and  things 
pertinent  to  the  Inquiry.  In  this  view  of  the 
case,  we  simply  bold  that,  by  reason  of  Its 
uncertainty  in  respect  to  time,  speclflc  per* 
formance  will  not  be  decreed. 

Id  regard  to  the  second  objection  urged 
by  defoidant  we  find  the  rule  laid  down  by 
courts  of  equity  to  be  tbat  a  contract  which 
is  not  mntoal — ^tbat  is,  in  which  both  parties 
ire  not  and  cannot  be  bound  by  the  decree 
—will  not  be  spedflcally  enforced.  In  Ten 
Eyck  T.  Manning,  62  N.  J.  Bq.  47,  27  Atl. 
900,  Tan  Fleet,  V.  0.,  speaking  of  the  right 
to  demand  s[)eclflc  p^ormance  of  contracts, 
uys:  *7he  enforcement  or  denial  of  this 
remedy  Is  regulated  by  certain  well-estab- 
tisbed  principles,  one  of  which  is  that  It  will 
not  be  granted,  as  a  general  rule,  in  cases 
where  mutuality  of  obligation  and  rranedy 
does  not  exist,  or,  stated  In  another  form, 
mntnality  of  remedy  is  essential  to  tbe  main- 
tenance of  a  suit  for  spedQc  performance," 
dting  Fry  on  Spea  Perf.  |  286;  Waterman, 
Spec.  Perf.  |  196.  In  Beard  t.  Llntblcum,  1 
Md.  Ch.  34&,  It  U  said  liiat  if  one  of  the 
parties  Is  not  bound,  or  is  not  able  to  per- 
form Ills  i»art  of  the  contract,  he  cannot 
call  upon  the  court  to  compel  spedflc  per- 
formance  by  tbe  opposite  party.  Duvall  t. 
A[yer^  2  Md.  Gh.  401.  The  principle  is  well 
stated  In  Woodruff  t.  Woodruff,  44  N.  J. 
Eq.  349, 16  Atl.  4. 1  L.  R.  A.  880:  "The  lack 
of  mutuality,  It  is  claimed,  exists  in  tbe 
fact  that  the  covenant  gives  tbe  complainant 
tbe  right  to  repurchase,  but  does  not  provide 
that  he  must  do  so.  It  Is  laid  down,  as  a 
general  rule,  that  equity  will  not  specifically 
enforce  the  p^ormance  of  a  contract  when, 
from  Its  terms,  a  right  does  not  arise  In 
favor  of  each  party  against  the  other,  and 
when  each  part7  1b  not  entitled  to  the  equi- 
table  remedy  of  specific  execution  of  such 
obligation  against  the  other  contracting 
party,"  citing  Pomeroy,  Spec.  Perf.  162, 
RnOand  &  Co.  v.  Ripley,  77  U.  S.  339,  19 
li.  Ed.  VSa.  As  stated  in  the  opinions  cited 
and  by  Mr.  Bispham  and  other  authors, 
there  are  exertions  to  these  general  rules  as 
when,  by  Ibe  terms  of  the  contract,  it  is  op- 
tlonal  with  the  plaintiff  to  be  bound,  and  be 
electa  and  consents  that  he  will  be  so  bound, 
as  In  contracts  for  the  sale  of  land,  be  will 
pay  the  purchase  money,  or  immediately 
perform  tbe  contract  on  his  part  The  con- 
tract becomes  mutual  and.  If  otherwise  free 
from  obligation,  will  be  specifically  enforced. 
There  are  decided  cases,  however,  which  hold 
fiut  the  element  of  mutuality  must  enter 
Into  ttie  contract  at  Its  inception.  That  If 
elth«  party  could  not  demand  strict  per- 
formance or  maintain  an  action  for  damages 
for  breach,  specific  performance  or  maintain 
an  action  for  damages  for  breach,  specific 
partonnance  will  not  be  decreed.  It  la  said 


by  tbe  Supreme  Court  of  Arkansas:  "What 
Is  meant  by  mutuality  of  remedy  is  that  ttie 
contract  must  be  of  such  a  nature  that  per- 
formance on  both  tides  can  be  judicially  se- 
cured." Shields  V.  Trammell,  19  Ark.  61; 
26  Am.  &  Eng.  Bnc.  82. 

In  Bodman  v.  Robinson.  184  N.  C.  SOS,  47 
8.  BL  19,  6D  L.  R.  A.  682,  101  Am.  St  Rep. 
877,  this  court  held  that  when  a  contract 
was  entered  Into  to  conv^  lAnd,  the  promise 
to  pay  the  purchase  money  'constituted  a 
valuable  consideration  to  support  the  promise. 
This  is  unquestionably  correct  The  case 
was  argued  and  decided  largely  upon  other 
questions  and  that  which  we  are  discussing 
was  not  pressed  or  considered.  There  Is 
much  contrariety  of  (pinion  whether  mere 
options  will  be  specifically  enforced.  Ours 
is  not  the  case  of  an  ordinary  option.  Parties 
who  are  not  bound  ask  specific  performance 
of  a  contract  to  run  60  years,  during  which 
time  they  may  at  any  moment  put  an  end 
to  it  by  refusing  to  pay  the  rental.  We  have 
here  several  parties  suing  for  tbonselves 
and  many  others  not  known  to  them  to  com- 
pel specific  performance  on  the  part  of  the 
defendant  of  a  contract  to  run  for  consid- 
erably more  than  tbe  average  life  of  an  adult 
himian  being,  during  all  of  which  period, 
either  by  death,  sale  of  the  property  connect- 
ed with  tbe  sewer,  or  at  the  mere  will  and 
pleasure  of  any  one  or  more  of  them,  the 
contract  may  be  terminated  and  the  defendant 
be  without  remedy  to  compel  plaintiffs  to  con- 
tinue to  use  the  sewer.  The  difficulties,  wblcb 
would  be  encountered  In  attempting  to  make 
or  enforce  a  decree  in  such  a  case,  are  point- 
ed out  in  Texas,  etc.,  R.  R.  v.  Marshall,  136 
U.  B.  893,  10  Sup.  Ct  846,  34  L.  Bd.  886. 
Plaintiffs  urge  upon  our  attention  the  case 
of  Franklin  Tel.  Co.  v.  Harrison,  145  U.  S. 
409.  12  Snp.  Ct  900.  36  L.  Ed.  776.  The 
objection  made  to  the  decree  in  tbat  case 
was  that  by  reason  of  change  of  conditions 
since  the  execution  of  the  contract  and  In- 
creased value  of  the  privilege  conferred  to 
maintain  the  wires  upon  the  poles  of  tbe 
plaintiff  company,  specific  performance  would 
be  harsh  and  inequitable.,  Tbe  court  held 
that  in  ascertaining  the  value  of  the  privilege 
It  would  look  to  the  conditions  existing  at  tbe 
time  of  making  tbe  contract  and  tbat  no  such 
change  in  conditions  was  shown  to  deprive 
the  defendant  of  tbe  rlgbt  to  have  strict  per- 
formance. The  general  prindpies  governing 
the  courts  in  such  cases  were  conceded.  The 
facts  were  peculiar  and  in  many  respects  dis- 
tinguishable from  those  before  us.  Fuller, 
C.  J.,  and  Brewer,  J.,  dissoited  from  the  deci- 
sion In  that  case.  The  last  objection  urged 
by  defendant  against  tbe  relief  demanded  pre- 
sents interesting  and  important  questions. 
How  far  contracts  of  this  character  may  be 
made  by  corporations  owing  a  duty  to  serve 
the  public  at  reasonable  rates  and  without 
dlBcriminatlon,  is  an  interesting  question. 
Whether  such  contracts  are  void,  as  contrary 
to  public  poUg7(  or  become  unenforceable 
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when  It  Ii  sbowii  that  fbelr  entorcemoit  wUl 
disable  the  corporation  from  aerrliic  the  pub- 
lic, Is  also  Interestbig.  We  are  not  pre- 
pared* and  it  la  not  neceasary  f <«  ub  to  do 
80,  to  decide  tbe  oaesUon.  Tbe  antliorlties 
cited  bf  defendant  siutaln  Its  contention  tbat 
tbe  omtract  la  made  subject  to  tbe  limitations 
Imposed  by  the  ^rter.  and  that  whatever 
rights  plaintiffs  aoanlred  are  subject  to  such 
provisions.  Salt  Lake  Olty  t.  HolUster,  US 
U.  S.  266,  6  Sup.  Ot  1066.  80  L.  Bd.  176; 
Cent  Trans.  Co.  t.  Fall.  Pal.  Car  Co.,  1S9  U. 
8.  24^  U  Snp.  Ot  478,  85  L.  Ed.  65.  It 
seems  veil  settled  tbat  a  public  corporation 
or  a  private  one  owing  the  duty  to  serve  the 
public  charging  rrasonable  and  equal  rates, 
cannot  contract  away  its  power  to  disdiarge 
SDcb  duty.  The  principle  has  been  sidled 
ttUs  court  to  County  Ooma  In  Glenn  v.  Omns., 
189  N.  C  412,  S2  8.  B.  58,  and  to  Town  G(ni». 
In  Edwards  v.  Ooldsboro,  Iti  M.  O.  — ,  63 
8.  B.  652.  In  the  opinion  of  Mr.  Justice 
Walker  in  the  last  cas^  aatborlties  are  dted 
applying  it  to  raUroad  companies.  Tbat.  gas 
and  water  cimipantea  come  within  tb»  rule  Is 
well  aettied.  Griffin  t.  Water  Go,»  122  N.  C 
206,80S.E.  8m41L.B.A.  240;  WUliama 
V.  Mutual  Gas  Co.,  52  Mich.  498,  IS  N.  W. 
286,  50  Am.  Rep.  266.  The  same  reasons 
apply  to  sewerage  companiea.  We  do  not 
understand  the  plalntlfls  to  controvert  this 
proposition.  Plalntlfls  admit  tbat  the  ad- 
vanced rates  axe  reasonable  and  not  dlscrlm* 
inatlve.  Defendant  makes  no  allegations,  in 
its  answer,  whldi.  If  true,  would  seem  to 
show  that  If  conqMlIed  to  serve  plalntlfls, 
at  the  contract  rate,  it  would  be  unable 
to  serve  other  clUsens  of  Wilmington  at  what 
is  conceded  to  be  a  reasonable  rate.  No  facts, 
however,  in  this  respect  are  found  or  admit- 
ted, hence,  we  may  not  consider  the  allega* 
tions  in  this  connection.  We  place  our  con- 
clusitm  upon  the  ground  that  0ie  contract  is 
uncertain  in  regard  to  Ito  duration,  and  that 
there  is  an  absence  of  mutuality  In  the  obla- 
tion. We  incline  to  tbe  opinion  that  If  we 
were  to  aoc^t  the  plalntUta'  view  that  It  , 
gave  them  the  right  to  use  the  aewer  at  the  ' 
contract  rate  for  60  years,  in  view  of  the 
Character  of  the  contract,  ite  subject-matter, 
and  defendant's  duty  to  render  equal  service 
at  equal  rates  to  all  of  the  dtlsena  of  Wll- 
mlngton,  the  contract  would  be  unreasonable,  : 
and  therefore  plalntlfb  would  not  be  entitled 
to  the  decree  demanded. 

Upon  an  examination  of  the  entire  record 
we  concur  with  his  honor,  and  the  Judgment 
must  be  affirmed. 


EAST  LAKE  LUMBER  CO.  t.  EAST  COAST 
CEDAR  CO.  et  al. 

<SQprein«  Court  ot  North  Carolina.  Oct  23, 
190(1.) 

1.  InjuNcmoif  —  JuBiBoionon— ImnaiBB  to 

BBAL  PaOPEBTT— TnuE. 

In  order  to  Justify  an  lojnnetlon  to  restrain 
Injuries  to  piopwty,  plaintifTs  title  must  either 


b«  admitted,  must  be  numlfestly  good,  or  must 
have  been  established  by  a  legal  adjudication, 
anlttw  Buch  relief  is  required  pending:  an  action 
to  eatablisb  nich  title,  and  tne  threatened  In- 
jury must  be  of  such  a  peculiar  natnre  as  to 
cause  irreparable  damage. 

[Ed.  Mote.— For  cases  in  pohit  see  voL  27* 
Cent  Dig.  Injunction,  H  8,  AJ^ 

2.  Same— Tbbsp ABB— Cumna  Txubkb. 

Where,  in  trespass  for  the  cutting  <rf  tim- 
ber, defendants  acted  in  good  faith  in  all  re- 
and  bad  prima  fade  title  to  three  tracts 
land  in  controversj,  and  plaintiff  made  no 
dalm  of  title  to  such  tracts,  or  either  of  them, 
it  was  error  for  tbe  court  to  include  them  in  an 
injunction  restraining  defendants  frmn  cutting 
timber  on  a  large  oody  of  land  daimea  uy 
plaintiffs,  with  certain  designated  ezceptfonB. 

8.  DKBDG^DBSOBIFTIOn— EZCBFTIOHS. 

A  party  daiming  land  to  be  within  an  ex- 
ception in  a  patent  has  the  bnrden  of  proving 
such  fact 

4.  Public  liAKOs  —  Patirt  —  DBSoaipnoif — 
Cebtaintt. 

A  patent  to  stete  land  described  the  same 
as  containing  100,000  acres,  and  contelned  an 
exception  oi  Jand  "within  whicb  bounds  there 
hath  been  heretofore  granted  22,033  acres,' and 
Is  now  snrveyed  and  to  be  granted  to  P.  0,000 
acres,  which  begins  at  J.'s  northeast  c<jmer  of 
2,000  acre  grant  on  Mill  Tail  and  rxinn  south 
and  east  for  complement"  Held,  that  such  ex- 
ception was  not  invalid  for  uncertainty  of  identi- 
ScatltxL 

Appeal  from  Superior  Court,  Dare  County; 
Neal,  Judge. 

Salt  by  the  Bast  Lake  Lumber  Company 
against  the  East  Coast  Cedar  Company  and 
others.  From  an  order  granting  an  Injunc- 
tion pendente  lite,  defendante  appeaL  Be- 
versed  In  part 

Civil  action  In  the  superior  court  of  Dare 
county,  heard  before  Neal,  J.,  at  Chambers, 
on  motion  for  an  Injunction.  The  plaintiff 
brought  the  action  to  restrain  the  defoidante 
from  trespassing  on  the  land  dracrlbed  In  the 
complaint  by  cutting  and  removing  timber 
therefrom,  some  of  the  defendante  having  a 
large  plant  and  being  engaged  extensively 
in  the  timber  business.  The  court  granted 
an  injunction  to  tbe  hearing,  and  tbe  de> 
f^dante  api>ealed. 

The  plaintiff  claimed  to  be  tbe  owner  of  a 
large  body  of  land  In  Dare  county,  whldi 
was  granted  to  John  Gray  Blount,  Septem- 
ber 7, 1706,  and  said  to  oontein  100,000  acrei^ 
according  to  tbe  quantity  givm  In  tbe  grant, 
but  In  fact  a  much  larger  acreage  that  Is, 
about  167,500  acres.  The  grant  la  said  to 
embrace  all  of  the  county  of  Dare,  except 
Roanoke,  and  perhaps  Durant  Islands  and 
the  Banks.  It  conteina  an  exception  as  to 
senior  granto  and  entries  which  Is  thus  stated 
In  the  grant:  "Within  which  bounds  there 
hath  been  heretofore  granted  2^633  acres, 
and  Is  now  surveyed  and  to  be  granted  to  Mr. 
Geo.  Pollock,  9.000  acres  of  which  b^ins  at 
Samud  Jackson's  northeast  comer  of  2,000 
acres  grant  on  Mill  Tall  and  mns  south 
and  east  for  complement"  As  the  context 
shows  that  ttie  word  "of*  was  evidently  In- 
serted in  the  copy  by  mistake,  we  have  com- 
pared  it  with  the  orl^al  In  the  office  of 
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tbe  BeeretuT  of  State  and  find  Uiia  to  ba  ao. 
A  oonect  oop7  la  tat  fnrdi  In  Uanatactorlnc 
Ok  T.  Fray.  112  N-  <Lt  at  page  UO.  16  8.  BL, 
at  page  902.  Tbe  word  **or*  alundd  ba  aMck- 
«n  out  and  the  comma  should  be  placed  after 
tbe  word  "acrae"  and  before  the  word 
"which"  Inataad  of  after  the  word  "Pollock" 
and  before  tbe  flgnrea  '^eOO,"  w  that  the 
«zcq>tlon  whan  propwly  quoted  will  read: 
"Within  which  boonda  there  hath  beni  here- 
tofore granted  22,688  aerea,  and  1b  now  amv 
Tcyed  and  to  be  granted  to  Mr.  Geo.  Pol- 
lock $^600  uaxa,  which  begin  at  Samnd 
JaAaim'a  nmtheaat  comer  of  2,000  acrea 
grant  on  Mill  Tall  and  mni  south  and  east 
for  otnnplement"  Tbe  plalntUf  anoted  title 
to  the  entire  body  of  land  covered  1^  tbe 
aald  grant;  with  whlidi  It  ciataned  to  Iuto 
connected  Itself  by  mesne  conveTancca.  The 
defendants  denied  they  had  committed  any 
trespass  on  land  alleged  to  be  owned  by 
the  plaintiff,  and  contended  here  that  tbe 
plaintiff  had  not  shown  any  such  trespass  by 
the  proof  and  further,  they  ayerred  that  they 
have  cot  no  timber  except  on  land  which  la 
either  excepted  in  the  Blonnt  grant;  under 
which  the  plaintiff  dahne,  or  tiie  title  to 
which,  aa  being  In  the  defendants,  or  those 
under  whom  they  claim,  tbe  plaintiff  la  es- 
topped to  deny,  tbe  title  to  the  aald  lands 
having  been  tidly  adjndlcatad,  and,  as  to 
some  of  them,  the  location  fixed.  In  Judicial 
proceedlnga  by  wfaicb  tin  plaintiff  ia  in  law 
bound  and  concluded.  The  two  defendant 
coupanles  disclaim  any  title  to  the  land  In 
dispute,  and  deny  that  they  hare  cut  any 
timber  aa  the  seme  or  on  any  land  of  the 
I^aintlff,  or  that  theiy  have  ever  authorised 
any  one  else  to  do  so,  but  aver  that  th^ 
have  not  recently  been  engaged  In  the  bnsl- 
neaa  of  cutting  timber  In  Dare  county.  The 
plaintiff  all^ea  tiiat  all  of  tbe  defendante 
are  operating  under  the  name  of  the  Buffalo 
City  Mills,  Incorporated,  and  have  changed 
tbeir  business  name  tnm  time  to  time  for 
tbe  purpose  of  defeating  the  proceaa  of  the 
court  and  ttmt^  escaping  UabUI^  for  th^r 
unlawful  treqiaflses.  This  la  denied  the 
defUtdanta  and  tbe  conntercbarge  made 
that  the  plaintiff  la  an  tnaolrait.  foreign 
oorporatton,  and  a  land  speculator;  that  the 
title  to  the  land  claimed  by  it  Is  radically 
defective  and  its  boundaries  have  not  been 
shown;  and  that  the  land  claimed  to  be  em- 
braoed  Ita  outer  lines  is  occupied  by  hun- 
dreda  at  people  whoae  titiea  and  rlg^t  of 
pOBswslon  are  undlqiutad  and  nnassallable. 
TbQ  defendant  aete  fortii  drcumatantially  Ita 
tttie  to  tbe  tracto  land  iq»n  which  it  baa. 
<nt  timber.  Aa  to  tbe  Mt^e  tract  of  5,060 
acres  and  the  Kount-Bodman  tract  of  S,000 
acrea,  tiwy  allege  that  the  plaintiff  is  as- 
topptA  by  oerteln  Judicial  proceedings  to 
deny  tbe  title  of  those  under  whom  the  de- 
fendants claim  and  justUf  their  acts,  wbldi 
ara  allied  to  ba  trespasses,  and  .tiie  de- 
fondante  dednoa  tbdr  Utie  to  theae  tracte 
from  tbe  state,  by  ebowing  grants  duly  issued 
S5SJ&^-20 


for  the  sam^  and  Judicial  proceedings  and 
mesne  omTcyanees,  which  put  the  said  tltla 
In  tbe  Buffalo  City  Mills,  Inc.,  Andrew 
Brown,  and  A.  J.  Brown,  reqtectiTely,  it 
bting  the  titie  under  which  A.  J.  Brown 
dalma  and  his  oodefttidante  ao  Juatl^.  Aa 
to  the  other  land,  known  In  the  case  aa  the 
"Pollock  tract,**  the  defendante  tetrodnced 
the  record  of  a  ault  to  equl^  pending  In 
tiu  United  States  Circnlt  Court,  between  the 
plaintiff  and  the  Bnffalo  City  MIU^  Incor- 
porated, and  referred  apadally  to  the  third 
aectifm  of  the  cnnplalnanf  s  Mil,  In  which  It 
la  admitted  that  the  said  tract  of  land  la 
not  covered  by  the  Jobn  Gray  Blonnt  patent, 
but  is  excepted  therefrom,  the  specidc  ad- 
mission being  that  the  exception  In  that 
grant,  heretofora  mmtkmed,  comprises  22,- 
688  acres  previously  granted  and  the  Pol- 
lock surv^  of  0,600  acres  for  which  a  grant 
waa  to  be  Issued  and  was  In  fact  aftmrards 
Issued  to  George  Pollock  upon  his  mtry  and 
survey.  This  conforms  the  description  of  the 
exce^on  In  the  Blount  grant  to  what  we 
have  aald  la  tbe  correct  me.  The  defend- 
ante then  show  that  Follock*a  titie  was  there- 
after acquired  by  A.  J.  Brown  under  whom 
the  other  defendants,  except  the  two  corpora- 
tions. Justify.  The  plaintiff  admitted  In  thia 
caae,  that  it  did  not  own  either  the  McRae  or 
the  Blount-Bodman  trac^  nor  doee  the  plain- 
tiff anwrently  lay  any  valid  claim  to  the 
FolloA  land,  8,000  acres  of  which  it  admlte 
baa  been  propwly  tocated,  though  it  denlea, 
perhaps,  that  there  has  been  any  correct  lo- 
cation ot  the  rematoder  of  that  tract  or  of 
the  MeBae  and  Blount-Rodman  tracts.  It 
appean  that  tbe  grant  for  the  last-named 
tract,  which  was  issued  September  6,  1795, 
antedates  the  John  Gray  Blount  patent, 
Isaued  Bc^onber  7,  1705,  and  the  defwd- 
anta  rely  on  this  fact  In  action  to  tbe  ea- 
toppei.  There  was  much  testimony  token 
as  to  tbe  true  location  of  these  three  several 
tracts,  the  defendante  all^^  that  they  had 
been  correctly  located,  and  nhlblting  care- 
fully prepared  maps  showing  the  lines  and 
boundaries,  white  tbe  plaintiff  Insisted  that 
they  liad  not  been  identified  by  any  compe- 
tmt  and  sufficient  testimony,  though  appar- 
mtiy  It  doea  not  profess  to  know,  or  to  be  able 
to  atat^  where  the  metes  and  bounds  would 
be  wltii  reference  to  tiu  lines  of  the  Jobn 
Gray  Blount  patoit,  if  they  were  surveyed 
and  marted  on  tiie  ground.  They  simply 
doiy  tbe  defoidantrB  location.  There  was 
also  otnudderable  testimony  taken  as  to  the 
locus  to  quo  or  {dace  to  which  the  cutting 
of  the  timber  was  done.  The  d^endant  con- 
tended that,  according  to  the  evidence  offered 
by  the  plaintiff,  the  tlmbw  alleged  to  have 
been  cnt  was  standing  on  the  McBae,  the 
Hunnlng,  tbe  Belangla,  and  tiie  Blount-Rod- 
man tracts,  tbe  land  lytog  north  of  the  McRae 
tract  on  which  the  piatotiff  alleges  there 
was  cutting  of  timber,  being  tiie  Belangla 
tract  and  that  on  the  east,  the  Blount-Rodman 
tracL  The  plaintiff  totroduced  the  record  to 
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tbe  case  of  flie  Burt  Ooart  Oedar  Oo.  t.  Peo- 
ples Bank  ot  BnfEalo,  It  Mag  ft  Bclt  fbr  partl- 
tlon,  the  object  of  this  proof  being  to  es- 
top the  defendants  (by  the  decree  declaring 
the  parties  to  be  tenants  In  commoz^  from 
denyinc  the  title  of  the  plaintiff  to  the  land 
covered  by  tbe  Blount  patent,  the  asBlgnors 
of  the  respective  parties  to  this  action  hav- 
ing been  parties  to  that  suit  Tbe  insolvency 
of  tbe  defendant  is  alleged  In  the  complaint 
but  denied  In  the  answer.  The  court  en- 
joined the  defmdants  from  cutting  trees, 
logs,  and  timber  on,  or  removing  them  from, 
the  premises  described  In  the  complaint,  be- 
ing the  lands  covered  by  the  Blount  grant, 
and  oijolned  both  the  plaintiff  and  the  de- 
fendant from  cutting  any  timber  on  the  lands 
described  in  tbe  McBae,  Pollock,  or  Blonnt- 
Bodman  pateots  until  the  true  location  there- 
of is  established  by  surve^yi  made  under  its 
orders,  and  from  this  order  the  appeal  of  the 
defendant  was  taken  to  this  court 

Aydlett  A  Bhringhans  and  F.  H.  Bosbee  & 
Son,  for  appellants.  Pruden  &  Pmden  and 
Shepherd  St  Sb^berd,  for  appellee. 

WAIiKBB,  J.  (after  stating  the  case).  Aa  a 
genera!  rale  a  ooort  of  eqoily  did  not  foTInca^ 
ly  exwdse  Its  jorlsdletlnL  so  as  to  enjoin  ot- 
fenses  against  the  public  or  ctrll  trespasses. 
The  rule  as  to  Uie  former  scons  to  have  been 
without  exception  (Paul  t.  Washington,  IM 
N.  a  868.  47  S.  B.  798,  flB  U  B.  A.  902)  but 
as  to  the  latter,  and  after  much  heititatlai, 
it  finally  assumed  Joilsdictlon  for  the  pre- 
vention of  torts  or  injuries  to  property  1^ 
means  of  an  Injunction,  under  certain  safe- 
guards and  restrictions,  and  two  condltbma 
were  required  to  cimcur  before  it  would  thus 
interfere  in  those  esses,  namely,  the  plain- 
tiff's title  must  have  bean  admlttsd  or  maur 
Ifestly  qipear  to  be  good»  or  it  must  have 
been  established  by  a  legal  adjudication,  un- 
less tbe  oomplalimnt  was  attenqpting  to  es- 
tablish It  by  sn  action  at  lav  and  needed 
protection  during  its  pradeney,  and  secondly* 
the  threatened  Injury  must  have  been  ot 
such  a  peculiar  nature  ss  to  cause  IrrqiurablB 
damage,  as,  for  instance,  in  the  case  of  the 
destruction  of  shade  trass  or  of  any  othor 
wrongful  invasion  of  property  which,  by 
^reason  of  the  character  of  the  propnty  or 
the  form  of  the  Injury,  rendered  the  wrtmg 
incapable  of  being  atoned  fur  by  compensa- 
tion in  moneyt  such  as  torts  committed  on 
property  and  things  having  a  value  distinct 
from  th^  intrinsic  worth,  for  Instance,  a 
pretlum  affectionls  thoi^^  not  a  nmely  Im- 
aginary value.  It  was  held  In  England  that 
the  destruction  of  timber  trees  would  be  en- 
joined because  it  was  thought  to  be  destruc- 
tive waste  which  Impaired  the  substance  of 
the  laud — an  injury  to  the  freehold — but 
the  settled  doctrine  of  this  court  was  that 
tbe  mischief  wrought  by  such  a  trespass  was 
not  irreparable  In  Itself,  and  did  not  become 
so  unless  it  was  shown  that  the  trespasser 


was  Insolvent  Onirti  of  equity  could  not 
emveniently,  on  account  of  ttielr  peenllar  oon- 
stltution,  try  tbe  title  to  land,  and  hence  the 
necesslly  fbr  having  the  title  established  as 
one  of  the  essmtlal  prerequisites  to  flw 
exercise  of  Its  Jurisdiction,  and  it  would  not 
proceed  unless  It  furthw  appeared  that  ade- 
quate redress  could  not  be  had  at  law  or 
the  legal  remedy  would  be  tn^eetnal,  so 
tbat  the  eourta,  proceeding  according  to  the 
course  of  tbe  common  law,  oould  not  meet 
the  requireoiente  of  Justice.  Hie  principle 
upon  which  courts  of  equity  took  cognizance 
of  audi  cases  and  administered  the  right 
through  Ite  remedial  process  of  Injnnctloii, 
with  the  Umltatlms  thereof  made  necessary 
by  practice  and  ec^erience,  haa  ben  deariy 
settled  by  the  dedstma  of  this  court  Onase 
r.  FeiUns,  66  N.  a  177.  89  Am.  Dec.  728; 
Irwin  T.  Davldsm,  38  N.  0.  811;  l%ompBon 
V.  Williams.  M  N.  a  176;  I^eriy  t.  Whee- 
ler. 4fi  N.  a  267,  S9  Am.  Bee.  886;  Bogey  v. 
Shute.  87  N.  0. 174;  niompson  v.  McNair,  62 
N.  O.  121;  Newton  v.  Brown,  184  K. 
O.  488^  46  S.  Bl.  904;  Bc^er  Lumber 
Co.  V.  Wallace.  98  M.  a  22;  Lewis  v. 
Boper  Lumbar  Go.,  90  N.  G.  11,  6  S. 
B.  19.  The  usual  method  of  showing  Ir- 
reparable  damage,  when  tbe  trespass  was  the 
cutting  of  timber  trees,  was  by  alleging 
and  proving  Insolvency.  But  Acts  isas. 
p.  064^  c.  401,  It  was  provided  that  in  an 
application  tor  an  Injonctlon,  ft  shall  not 
be  necessary  to  allege  insolvoicy  when  the 
trespass  Is  continuous  In  Its  nature  or  con- 
slsto  In  cutting  timber  trees.  Beviaal  1906, 
S  807.  Act  1901.  p.  900.  a  666^  provided  that 
when  ttie  Judge  Ibids  It  to  be  a  fiict  that  Uie 
contention  <m  both  sides,  as  to  the  title  to 
tbe  land  and  tbe  right  to  cnr  the  timber 
thoeon.  is  Iwna  flde  and  is  bued  upon  evt- 
doice  of  fiuts  constitnflng  a  prima  Cade 
title,  ndther  party  shall  be  pnmltted  during 
the  pendency  of  tiie  action  to  cut  the  trees, 
wittiout  the  consmt  ct  botti.  until  tbe  title 
is  regularly  determined.  Bevlsal  1906,  I 
808.  But  if  it  is  found  that  the  ooatentton 
of  elthw  psrty  is  In  good  faltti  ai^  is  bssed 
upm  a  prima  fade  title,  and  tbe  court  Is 
further  satlsfled  thst  the  contention  of  the 
other  party  is  not  of  tbat  character,  it  may 
allow  the  former  to  cat  the  trees  iqwn  ^vlng 
bond  to  secure  the  probable  damage,  as  re- 
quired by  law.  Bevlsal  1006,  |  809.  We  be- 
lieve this  olilbltB.  in  a  general  way,  the 
course  of  decision  and  legislation  upon  the 
subject  which  has  at  this  time  bec<Hne  an 
exceedingly  important  one  In  view  of  .the 
jBver-lncreasiDg  and  expanding  buslnesa  of 
cutting  timber  trees  in  our  foreeto  for  tbe 
purpose  of  sale  and  manu&cture.  It  would 
appear  ttiat  tbe  growth  of  the  timber  In- 
dustry In  the  stete  was  the  cause  of  tbe 
legislation  In  tbe  recent  past  wbldi  vras  en- 
acted, not  only  to  protect  our  forests  against 
depredations  and  consequoit  useless  denuda- 
tion, which  is  a  most  wholesome  policy,  hut 
with  the  furtbCT  object  of  preventing  nnlaw- 
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fol  Inraslons  of  lands  ior  tbe  pvrpow  of 
cutting  tlmtMff  tliere<Mi,  in  favor  of  the  land- 
owners of  tbe  atate.  wbo  might  bare  found 
little  or  no  protection  In  tbe  law  as  It  existed 
at  the  time  of  these  radical  changes.  We 
should  constroe  and  enforce  these  laws  so 
as  to  execute  this  Inteotlmi,  but  at  tbe  same 
time  the  prindplea  of  the  former  system 
which  remain  sbould  also  be  allowed  tbelr 
full  (^Mration. 

Let  OS  now  examine  this  case  In  the  light 
of  what  wehavealreadysald.  Under  the  act  of 
18^  and  even  before  Its  passage.  It  was  held 
tiiat  the  conrt  would  not  Interfere  with  tbe 
cutting  of  timber  If  there  was  no  Irreparable 
damage,  in  Its  strictly  technical  sense,  and 
the  plaintiff  could  be  compensated  In  dam- 
ages, and  therefore  a  bond  was  required, 
instead  of  Issuing  an  injunction,  and  a  re- 
ceiver vas  appointed  to  ascertain  and  re- 
port the  quantity  and  value  of  the  timber  cat 
by  the  defendant  Notwithstanding  the  act 
of  1685  this  court  was  still  averse  to  stopping 
Important  enterprises  by  Injunction  If  the 
plalntlfC  conld  otherwise  be  secured  against 
loss,  and  In  socb  a  case  It  directed  a  bond  to 
be  given  and  a  receiver  to  keep  the  accounts. 
Bapet  Lumber  Co.  v.  Wallace,  siqtra;  Hor- 
ton  T.  White,  84  N.  O.  297 ;  Lewis  v.  Lumber 
Co.,  supra.  Tills  procedure,  as  we  have  seen. 
Is  forbidden  by  Act  1901,  p.  900,  c.  666,  with- 
out the  consent  of  the  parties,  where  the 
63Mpata  is  bona  flde  on  both  sides  and  found- 
ed upon  titles  prima  facie  good,  and  only 
permitted  when  one  of  the  parties  Is  at 
fault  and  the  other  not  Johnson  v.  Duvall, 
185  N.  O.  642,  47  S.  B.  611.  In  our  case,  the 
court  did  not  proceed  altogether  under  the 
statutes  above  enumerated,  but  found  as 
facte  that  this  Is  an  action  to  try  the  title 
to  land,  which  Is  chiefly  valuable  for  Its 
timber;  that  the  contention  of  the  defend- 
ants la  not  made  in  good  fattb  nor  is  It 
based  on  evidence  sufficient  to  constitute  a 
title  prima  fade  good;  and  that  the  plaln- 
tUTs  contention  Is  bona  flde  and  Its  evidence 
sbows  a  prima  fade  title  to  tbe  land  In  dls- 
pnta  The  defendants,  upon  this  flnding,  are 
enjoined  from  catting  any  timber  upon  the 
HcRae,  Pollock,  and  Blount-Rodman  tracts 
of  land  until  the  true  location  of  those 
tracts  Is  established  by  surveys  to  be  made 
onder  the  order  of  the  court  We  are  unable 
to  agree  with  the  l^med  Judge,  for  we  do 
not  think  the  order  of  Injunction  can  t>e  sus- 
tained in  law  by  the  case  as  made  In  tbe 
record.  In  the  present  state  of  the  proof, 
however  It  may  be  varied  yrbm  fully  devel- 
opeA  by  cross-examination  at  the  trial.  It 
can  hardly  be  questioned  that  the  defOndants 
have  exhibited  a  perfect  paper  titie  to  the 
three  tracts  named  In  the  order,  and  In  our 
judgment  they  have  adduced  testimony,  oral 
and  documentary,  which,  at  this  stage  of  the 
case,  Is  reasonably  sufficient  and  satisfac- 
tory to  show  the  location  of  the  land  Includ- 
ed within  the  boundaries  of  those  three  tracts. 
It  Is  in  both  respects,  at  least  prima  facie, 


a  good  title  which  they  bare  ibown.  In- 
deed, the  plater  titie  being  without  any  ap- 
parent flaw,  we  do  not  see  bow,  under  the 
circumstances,  and  where  no  order  of  sut^ 
rey  has  been  made  by  tbe  court,  they  could 
have  been  more  definite  and  sxplidt  In  tbelr 
proof.  Tb^  have  offered  evidence  of  anr- 
veys  and  diagrams  of  the  land,  showing  tbe 
situation  of  them  with  reference  to  the  land 
described  In  the  John  Gray  Blount  grant, 
as  It  Is  alleged  to  be  located,  and  the  plain- 
tiff atte<npted  to  meet  this  proof  and  over- 
come It  to  the  extent  of  convicting  tbe  de- 
fendants of  bad  faith  by  merely  asserting, 
and  offering  testimony  exceedingly  general 
in  Its  character  to  show,  that  the  location 
is  not  correct,  bat  without  undertaking  to 
Inform  the  court  where  the  proper  oae  should 
be  with  r^erence  to  the  larger  body  of  land 
coyered  by  the  patent  under  which  they 
claim.  We  cannot  believe  that  tbe  law  as 
it  formerly  was,  nor  as  It  now  Is  under  re- 
cent statatee,  contemplated  that  one  of  tbe 
parties  should  have  an  advantage  over  his 
adversary  upon  such  a  showing.  As  far  as 
we  are  able  to  see,  tbe  defendants  have  act- 
ed in  apparent  good  fattb  In  cutting  the  tim- 
ber and  In  defending  this  suit,  and  they  have 
presented  proof  which  shows  prima  fade 
that  they  have  titie  to  those  three  tracts. 
The  finding  of  facta  by  the  court  must  be  set 
aside,  and  the  contrary  finding  Is  made  by 
us,  namely,  that  the  defendant  has  acted, 
or  Is  acting.  In  good  faith  In  all  respects, 
and  has  prima  facie  a  title  to  the  said  three 
tracts  of  land.  While  It  Is  true  the  order 
for  the  injunction  Is  not  confined  to  the 
three  tracts  we  have  named,  but  extends  to 
all  the  land  embraced  by  tbe  Blonnt  patent, 
it  nevertheless  appears  that  the  plaintiff 
makes  no  claim  to  them  or  either  of  them. 
Why  should  the  defendants,  at  the  Instance 
of  tbe  plaintiff  be  enjoined  from  trespassing 
on  lands  which  do  not  belong  to  the  plain- 
tiff and  to  which  It  makes  no  claim,  as  tbe 
brief  of  counsel  and  tbe  argument  before  us 
show.  The  court  having  also  enjoined  the 
defendants  from  cutting  timber  on  any  land 
within  the  external  boundaries  of  the  Blount 
patent  and  outside  of  the  boundaries  of  the 
three  tracts  to  which  the  defendants  as- 
sert titie,  the  defendants  will  have  to  cut 
timber,  under  our  decision,  if  at  all,  at  the 
risk  of  violating  tbe  order  of  the  court  and 
should,  therefore,  be  quite  sure  that  tbe 
lands  dalmed  by  them  are  properly  located 
under  tilieir  paper  titie.  As  It  now  appears, 
whatever  may  have  been  Intended,  the  de- 
fendants have  In  part  been  enjoined  from 
cntUng  timber  on  land  which  belongs  to 
them,  and  which  of  course  the  plaintiff  has 
no  right  or  equity  to  protect  by  Injunction. 
We  are  not  aware  of  any  principle  regalring 
tbe  owner  of  land  to  stop  using  it  In  tbe 
ordinary  way,  until  It  has  been  located,  and 
no  authority  sustaining  the  validity  of  an 
order  to  that  effect  was  cited  to  us. 
We  have  not  discussed  the  many  other 
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uneetlODB  argued  before  na  and  presented  In 
tbe  elaborate  briefa,  because;  In  view  of  the 
admissions  and  the  facts  appearing  in  tbe 
ease,  we  do  not  find  it  necessary  to  do  so.  It 
has  been  assnnied,  and  It  so  appears  at  present, 
that  the  plaintiff  Is  the  owner  of  the  title 
alleged  to  have  been  derived  from  tbe  Blount 
patent  The  questions  so  ably  and  learnedly 
considered  In  the  brief  of  plaintiff's  counsel 
as  to  lis  pendens,  res  Judicata,  and  the  validi- 
ty of  the  deed  to  the  plaintiff  which  Is  ques- 
tioned by  the  defendant,  and  other  contro- 
verted matters,  need  not  be  considered  at  this 
stage  of  the  case,  and  the  same  may  be  said 
of  the  other  questions  debated  by  counsel. 
Both  parties  seem  to  Iiave  acted  In  good 
faith,  the  plaintiff,  as  to  the  claim  under  the 
Blount  patent,  and  the  defendants  as  to  their 
elalm  of  the  three  tracts,  named  In  the  order. 
As  to  tbe  exception  in  tbe  Blount  grant,  It 
may  now  be  taken  as  settled  law  that  a  party 
claiming  land  to  be  within  an  exception  must 
take  tbe  burden  of  proving  it  Gudger  v. 
Hensley,  82  N.  C.  481 ;  McCormIck  v.  Monroe, 
46  N.  C.  13;  King  v.  Wells,  M  N.  C.  344. 
Tbe  reference  In  an  exception  to  lands  pre- 
viously entered  or  granted  is  sufficient  to  let 
In  evidence  of  - Identification  under  the  maxim 
"Id  certum  est  quod  certum  reddl  potest" 
Brown  V.  Elckard,  107  N.  C.  639,  12  S.  B. 
070 ;  Gudger  v.  Hensley,  82  N.  C.  481 ;  Mc- 
CormIck V.  Monroe,  46  N.  a  18;  Melton  v, 
Monday,  64  N.  O.  295 ;  Scott  v.  Blklns,  83  N. 
C.  424;  Midgett  v.  Wharton,  102  N.  a  14, 
8  S.  E.  778 ;  King  r.  Wells,  94  N.  G.  844  and 
Mfg.  Co.  V.  Frey,  112  N.  a  168,  16  S.  B.  902, 
whtdi  relates  to  this  very  grant  The  excep- 
tion of  a  definite  number  of  acres  without 
any  description  or  referoice  by  wblch  to  lo- 
cate tBfem,  is  of  conrse  vpid  for  uncertainty, 
aa  the  reservation  of  5,000  acres  out  of  a 
larger  boc^  of  land  granted.  ,  Wau^  v.  Ricbr 
■rdson,  80  N.  C.  470 ;  McOormldc  t.  Monroe, 
SDpra ;  Robeson  v.  Lewis,  04  N.  a  784.  But 
tbese  questions  have  now  tfecome  Immaterial 
and  we  refer  to  them  merely  to  show  that 
ttiey  have  not  been  overlooked,  aa  tbef  were 
atrrauously  pressed  upon  our  attention.  Tim 
Pollock  grant  is  of  course  vltbln  tbe  ezcc^ 
tton ;  tbe  Rodman  grant  also  antedates  the 
Blount  patent,  and  the  title  to  the  McRae 
tract  it  shown  by  proof  sufficient  to  veat  the 
tlUe  in  the  defendants  apart  from  any  con- 
sideration of  tbe  exception  or  of  plalntliFs 
title  imder  the  Blonnt  patent  We  should 
add  that  since  we  have  shown,  In  the  state* 
mat  of  tlie  case,  the  correct  wording  of  the 
exertion  in  tbe  Blount  patent,  there  can  be 
no  doubt  tiiat,  undOT  the  cases  we  have  dted. 
It  is  snfflctatly  certain  to  exclude  the  lands 
therein  deaciibed  from  the  operation  at  tbe 
grant  We  do  not  pass  upon  the  merits  of 
this  controversy  and  could  not  do  so  wben 
considering  an  interlocutory  order  for  an  in- 
junction to  tbe  hearing.  The  trutii  of  the 
matter  cannot  now  be  known,  as  a  great  deal 
•f  the  evidence  la  merely  ex  parte  and  baa 


not  been  subjected  to  those  tests  ordinarily 
required  to  elicit  the  truth.  What  we  have 
said,  therefore,  should  not  be  used  to  tbe 
prejudice  of  either  party  In  tbe  further  In- 
vestigation of  tbe  case.  It  Is  applicable  only 
to  tbe  particular  question  now  being  decided, 
and  does  not  relate  to  the  merits  as  they  may 
finally  be  disclosed. 

The  finding  and  order  of  tbe  court  below 
aa  to  the  McRae,  Pollock,  and  Blount-Bod- 
man  tracts  of  land  was  erroneous,  and  Is 
therefore  reversed,  and  as  to  those  tracts 
the  Injunction  wilt  be  dissolved,  as  to  both 
parties.  In  other  respects  It  will  remain  In 
force.  One  half  of  tbe  costs  of  tbis  court 
will  be  paid  by  the  plaintiff  and  llie  other 
half  by  ttie  defendants. 

Error, 


PH(ENIZ  FUBNITCBB  OCX  T.  JAUDON. 

(Supreme  Court  of  South  Carolina.  Sq»t  20, 
1006.) 

1.  Bkplevin  —  Tbbdxot— SomomicT— Dxr- 

ZNITENB8S. 

In  ao  action  to  recover  the  furniture  of  a 
barber  shop,  iDclDdins  four  barber  chairs,  "all 
of  the  valae  of  $59.70,"  a  verdict  In  favor  of 
plaintiff  "for  three  barber  chairs  or  $59.70"  is 
not  so  indefinite  that  Judgment  thereon  cannot 
be  enforced. 

2.  Appeal— BBViBW—HABia.ES8  Ebbob. 

In  claim  and  delivery,  defendant  cannot 
complain  of  a  verdict  for  plalatiS  for  a  portion 
of  the  property  Boiizbt  to  be  replevied  or  a  uim 
equal  in  value  to  the  whole  the  property  as 
described  In  the  complaint 

Appeal  from  Common  Pleas  Circuit  Cvaxt 
of  Charleston  County;  Memminger,  Judge. 

Action  by  tbe  Phoenix  Furniture  Company 
against  J.  0.  Jaudcm.  Judgment  tor  plaintiff, 
and  defendant  appeals.  Affirmed. 

Legare  A  Holman,  tor  appellant  Mordecal 
ft  Qadsden.  tor  respondent 

WOODS,  J.  In  tiila  action  of  <dalm  and  de- 
livery,' tiie  property  is  thus  described  in  the 
complaint:  "One  (1)  mirror;  four  mlxrora; 
two  0)  18x18  oak  tebles;  tour  24x24 
oak  tables;  one  doaen  cane  seat  oak  chalra: 
four  (4)  barber  chairs;  one  (1)  boot  black 
chair;  four  (4)  sets  Imperial  botties;  four 
neck  dusters;  oiie  (1)  oak  book  sbelf; 
one  bo<^  case;  five  <}S)  oak  dressing  cases, 
witii  Fren<di  plate  mirrors;  one  (1)  antique 
mug  case;  <me  (I)  Columbia  oak  barber's 
cbatr,  D.  K.  maroon  plush;  one  (1)  bat  rack, 
and  one  lounge;  all  of  the  value  of  ^.70." 
The  jury  found  a  verdict  In  favor  of  tbe 
plaintiff  "for  three  barber's  chairs,  or  $59.- 
70."  The  defendant  moved  tor  a  new  trial 
on  these  grounds:  "First  Because  tbe  iden- 
tity of  tbe  property  found  for  the  plaintiff 
Is  not  BDfBcientiy  d^ned  so  as  to  ascertain 
its  identity.  In  order  tiiat  the  same  may  be 
delivered  by  tiie  sheriff,  under  tbe  verdict 
and  Judgment  herein,  and  the  same  is  there- 
fore null  and  void.  Second.  Because  the 
Tatoe  of  tbe  whole  property  described  In  tbe 
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complaint,  taaTing  been  fixed  by  tbe  plaintiff 
at  $59.70,  the  Jury  could  not  find  the  value 
ot  a  part  of  the  property  to  be  equal  to  that 
of  the  whole."  Tbe  motlim  waa  refuted 
and  the  defendant  appeals. 

Tbe  case  Is  not  free  from  difficulty;  but 
on  tbe  whole  we  think  tbe  verdict  may  be 
sustained.  In  Bardln  t.  Drafts,  10  S.  C. 
493,  497,  tbe  verdict  was:  "We  find  for  tbe 
defendant  the  return  of  tbe  property  or 
S^-95."  In  holding  this  to  be  a  sufficient 
compliance  with  tbe  statute,  the  court  says: 
"Every  reasonable  presumption  must  be 
made  In  favor  of  tbe  verdict,  and  that  would 
rendw  It  necessaiy  to  construe  It  as  conform- 
able to  the  requirements  of  tbe  law  where 
such  construction  Is  possible.  We  consider 
that  the  Jury  have  found  the  value  of  the 
property,  and  therefore  the  first  ground  of 
appeal  Is  Insufficient."  A  verdict  should  not 
be  set  aside  as  too  indefinite  If  In  Itself  or 
taken  In  connection  with  the  pleadings  It 
so  Identifies  the  property  that  a  Judgment 
based  on  It  could  be  enforced  with  reasonable 
certainty.  All  tbe  cases  In  this  state  and 
those  we  have  examined  In  other  Jurisdic- 
tions were  decided  by  this  test.  Bardln  t. 
Drafts;  Eason  t.  Miller,  18  8.  O.  881;  Lock- 
hart  V.  Little,  30  8.  C.  326,  9  S.  B.  511;  Fln- 
ley  V.  Cudd,  42  S.  C.  127,  20  S.  E.  32:  Bos- 
sard  V.  Vaughn,  68  S.  C.  9G,  4C  S.  E.  523. 

Applying  tbe  same  test  here,  we  tiilnk 
nhe  three  barber's  chairs"  referred  to  In 
this  verdict  may  be  sufficiently  Identified. 
The  description  of  tbe  property  set  forth 
In  tbe  complaint  makes  It  clear  that  the 
plaintiff  was  claiming  from  the  defendant 
the  contents  of  a  barber  shop,  and  tbe  num- 
ber of  tbe  several  articles  and  tbe  particular 
description  of  some  of  them  would  distin- 
guish this  shop  equipment  from  any  other 
that  might  be  In  the  possession  of  the  de- 
fendant But  the  complaint  calls  for  "four 
barber's  chairs"  and  "cme  Cktlumbia  oak 
barber's  chair";  and  Hie  question  is  now, 
how  are  the  "three  barber's  chairs"  men- 
tioned in  tbe  verdict  to  be  Identified  and 
taken  from  the  five?  The  Columbia  oak 
barber's  chair  may  be  eliminated  on  tbe  aup- 
poaItl<m.  If  that  bad  been  meant,  It  would 
have  been  designated  in  tbe  verdict  as  In 
tbe  complaint  There  la  nottilng  In  tbe  rec- 
ord to  Indicate  that  any  of  the  remaining 
four  chairs  could  be  dlstlngulplied  by  descrip- 
tion from  the  others.  It  might  well  be  that 
the  defendant  had  In  his  possession  three 
barber's  dialrs,  the  property  of  the  plaintiff, 
precisely  like  one  of  his  own.  This  circum- 
stance should  not  preclude  the  plaintiff  from 
recovering  his  three  chairs;  for.  If  none  of 
the  four  could  be  •  distinguished  from  the 
others.  It  could  make  no  possible  difference 
which  three  should  be  delivered  to  the  plain- 
tiff. Any  other  conclusion  would  sacrifice 
the  spirit  to  tbe  letter.  The  law  does  not  ex- 
act the  Impossible,  and  where,  from  tbe  na- 
ture of  the  pmifertj.  identlftcatlon  Is  difficult, 
an  that  one  who  holds  It  onlawfnlly  esn 


require  Is  the  best  Idmtlficatlon  to  be  reason- 
ably expected.  It  would  be  Impossible  to 
Identify  SO  bushels  of  com  of  plaintiff 
placed  by  defendant  on  a  pile  of  bis  own,  or 
1,000  bushels  of  plaintiff's  wheat  in  defend- 
ant's elevator,  yet  a  verdict  for  so  much 
corn  or  wheat  where  the  complaint  Indicated 
the  mass  of  which  it  was  a  part  would  be 
sufficient  If  one  wrongfully  takes  10  bales 
of  cotton  of  another  and  places  It  with  10 
bales  of  his  own  of  similar  or  even  unknown 
grade,  surely  It  could  not  be  contended  that, 
because  the  converted  cotton  could  not  be 
distinguished  from  tbe  other  10  bales,  the 
owner  must  be  the  tblet  If  the  four  chairs 
were  not  alike  and  were  capable  of  separate 
description,  then  It  was  tbe  duty  of  the  de- 
fendant to  move  to  have  the  description  in 
the  complaint  made  more  definite  and  certain. 
The  verdict  is  not  fktall7  defectlTs  In  this 
respect. 

The  Jury  found  the  value  of  tbe  chain  to 
be  $50.70,  which  was  stated  In  the  com- 
plaint to  be  the  value  of  all  the  property 
sued  for;  and  the  defendant  argues  the  ver- 
dict cannot  stand  because  a  part  cannot 
be  equal  to  the  whole.  The  evidence  Is  not 
before  us,  but  It  may  be  the  plaintiff  was 
not  concerned  to  state  tbe  full  value  of  the 
property  In  the  complaint  having  only  a 
special  property  and  a  right  to  possession, 
for  example,  tbe  title  and  right  to  posses- 
sion of  a  mortgagee  after  condition  broken 
In  order  to  collect  a  mortgage  debt  of  $69.70, 
and  In  that  case,  while  the  Jury  could  not 
assess  the  value  of  the  whole  property  as 
described  In  the  complaint  at  more  than 
$59.70,  the  defendant  conld  not  complain 
that  the  verdict  was  for  only  a  part  of  the 
property  assessed  at  Its  real  value,  not  ex- 
ceeding $59.70,  the  value  of  the  whole,  as 
glvot  In  the  complaint 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  tbm  drcnlt  conrt  be  afflnned. 


BARBINBAU  v.  STBTBNS. 
(Ssnrsme  Conrt  of  Sonth  Carolina.  Sept  87, 

TAXATxen-ZTAX  Saus— YAUDirr. 

Civ.  Code,  1902,  S  423,  relating  to  tax' sales 
provides  that  the  sheriff  shall  take  exclusive 
posaesslon  of  so  much  proi>erty  as  may  be  neces- 
sarr  to  raise  the  sum  named,  and  sell  the  same. 
Held,  that  a  deed  under  a  tax  sale,  after  levy 
by  a  constable  who  pat  hiri  agent  In  possessifn 
and  who  had  not  been  regularly  appointed  aa  a 
deputy  sheriff,  conveyed  no  title. 

TEd.  Note. — Var  cases  in  point,  see  vol.  40^ 
Cult  Dig.  Tbxatioo,  H  l&Cl470-U78J 

Appeal  fnun  Common  Fleas  Circuit  Conrt 
of  Berkeley  Connly;  Pnrdy,  JutU^fc 

Action  by  J.  A.  Barrlneau  against  D.  F. 
Stevens.  Judgment  for  plaintiff,  and,def«id- 
ant  appeals.  Affirmed. 

R.  W.  Haynes.  for  appellant.  Lewis 
Fnlti,  for  raqpudent. 
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WOODS,  J.  The  plaintiff,  3.  A.  Barrlnean, 
brings  this  action  to  recover  possession  of 
the  tract  of  land  described  In  the  complaint, 
allying  his  own  title  and  right  to  possession 
and  the  actual  possession  of  the  defendant 
under  an  Invalid  tax  title.  The  two  grounds 
on  which  the  tax  title  Is  assailed  are:  (1) 
That  the  purchase  was  made  by  the  defend- 
ant at  the  tax  sale  while  he  was  tiie  agent 
of  the  plaintiff,  having  funds  in  bis  handa 
adequate  to  pay  the  taxes  giv^  to  him  by 
the  plaintiff  for  that  purpose;  and  (?)  that 
the  sheriff.  Old  not  before  the  sale  "seize  and 
talte  excluaiva  possession"  of  tbe  land,  aa 
required  by  the  statute.  The  case  was  re- 
ferred by  cfHuoit  to  tbe  master,  who  repwted 
against  the  plaintiff  on  both  these  lasaes, 
held  the  tax  title  to  be  good,  and  recommend- 
ed that  the  0(HnplaJat  be  dismissed.  On  ttaax- 
Ing  the  ezccgitlonB  to  the  master's  report,  the 
clrciUt  Judge,  wlttioiit  passing  on  the  Issue 
of  tect  as  to  the  tgeiacy  of  defendant,  held, 
after  reciting  the  facts  connected  with  the 
attempted  tery  and  eate,  the  tax  title  InTalld 
on  the  ground  that  "It  does  not  appear  that 
the  sheriff  ever  took  possession  of  the  land 
or  eT«  levied  upon  It" 

The  defoidant  appeals,  and  by  his  second 
and  fourOi  exceptions  submits  ttiat,  the  tax 
deed  being  regular  on  Its  face,  the  presump- 
tion was  that  the  sheriff  did  all  that  was 
required  by  law,  and  It  was  not  neceasazy 
that  It  should  afflimattvely  appear  that  the 
sheriff  took  possession  of  the  land  before  tbe 
lery.  It  Is  true,  the  defoidant  might  have 
Introduced  his  tax  tlUe  and  relied  on  the  pre- 
snmptltm  in  Iti  favor,  tbns  throwhig  the 
burden  on  tbe  plaintiff  to  show  noncompliance 
with  the  law.  Wilson  t.  Oantrell,  40  8.  a 
114t  18  &  B.  617.  But  the  defendant  him- 
self proved  tbe  manner  In  which  the  lery  was 
made,  and  It  was  on  his  evidence  that  the 
tax  title  was  assailed ;  the  cbvnlt  decree  turn- 
ing on  tills  extract  from  his  testlm<my:  "Q. 
What  offlclal  capacity  did  you  hold  In  the 
year  1801?  A.  I  was  constable  for  J.  B. 
Brown.  Q.  Did  you  collect  any  tax  execu- 
tions for  tbe  sheriff?  A.  I  did.  I  know  the 
piece  of  land  described  In  the  complaint,  and 
I  levied  on  that  land  for  the  sheriff  and  put 
a  colored  fellow,  by  name  of  Clinton,  in 
charge  of  It  The  land  was  afterwards  sold 
by  the  sheriff  at  the  courthouse  at  Money's 
Comer,  8.  C,  and  I  became  the  purchaser." 
Section  423  of  the  Civil  Code  of  1902  provides, 
as  to  tax  sales:  "Under  and  by  virtue  of  said 
warrant  or  execution,  the  sheriff  shall  seize 
and  take  exclusive  pmsession  of  so  much 
of  the  defaulting  taxpayer's  estate,  real  or 
personal,  or  both,  as  may  be  necessary  to 
raise  the  sum  of  money  named  therein  and 
the  charges  thereon,  and  after  due  advertise- 
ment, sell  the  same,"  etc  Dickson  v.  Burch- 
myer,  67  S.  G.  S28,  46  S.  B.  84S,  holds  failure 
to  comply  with  this  requirement  fatal  to  a 
tax  title.  In  this  case.  Instead  of  the  seizing 
and  taking  of  exclusive  poesessloa  by  tiie 


sheriff,  or  his  r^larly  appointed  dqnity. 
required  by  the  statute,  under  the  tax  execu- 
tion, the  defendant,  who  was  nothing  more 
than  a  magistrate's  constable,  undertook  to 
act  for  the  sheriff  in  seizing  and  taking  pos- 
session of  the  proi>erty.  It  is  not  pretended 
the  defendant  was  a  regular  deputy  of  the 
sheriff,  appointed  and  qualified  under  sections 
830  and  8S1  of  Civil  Code  of  1902 ;  but  tbe 
effort  is  made  to  sustain  his  anthorlty  under 
section  832,  which  reads;  "The  sheriff,  with- 
out seeking  tbe  approval  of  the  circuit  Judge, 
may  appoint  special  deputies,  as  the  exigency 
of  bis  business  may  require,  for  tbe  service 
of  process  in  civil  and  criminal  proceedings 
only;  and  for  their  conduct  he  shall  be  re- 
sponsible." We  are  not  called  on  to  deter- 
mine what  is  meant  by  the  expression  "pro- 
cess in  civil  and  criminal  proceedings  only," 
for  there  Is  not  only  a  lack  of  evidence  of 
any  appointment  as  a  spe<dal  deputy  under 
this  statute,  but  the  defendant's  testimony 
clearly  means  he  was  collecting  tax  eiecu- 
tlons,  and  undertook  to  levy  on  and  take 
IwBsesslon  of  this  land  as  a  magistrate's  con- 
stabla  The  tax  sale  was,  for  this  reason. 
Ineffectual  to  confer  title  on  tbe  defendant. 

The  drcnit  Judge  held,  further,  that,  it 
the  defendant  had  authority  to  act  for  the 
sheriff,  then  his  purchase  was  Illegal  and  his 
title  invalid  under  section  864  of  tbe  Civil 
Code  of  1902,  which  provides:  "No  sheriff 
or  depnty  sheriff  aliall  be  concerned  oit  inter- 
estedt  directly  or  indirectly.  In  the  purchase 
of  any  property  sold  by  either  of  them  offlclal- 
ly ;  and  If  such  sheriff  or  deputy  shall  be  con- 
cerned or  int^ested  In  any  such  purchase  at 
any  snch  sale,  made  by  either  of  them,  he 
ahall,  on  conviction  thereof,  be  deprived  of 
his  office,  and  shall  be  liable  to  be  lined  and 
Imprisoned  at  the  discretion  of  the  court; 
and  such  purchase  shall  be  null  and  void." 
But  this  objection  will  not  be  discussed  here, 
because  it  was  not  mentioned  in  the  complaint 
as  one'  of  tbe  vices  in  the  sale,  and  because 
Its  consideration  is  not  necessary  to  tttt  de- 
cision of  the  case. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


MILLBB  et  aL  v.  BAXTON. 

(Supreme  Court  of  Sonth  Carolina.  BnL  VTi, 

1900.) 

1.  TbUSTS  —  CONBTRUOnVB  TSCOVTB  —  JOIIIT 
PUBCHASB  or  IiAHO. 

Where  an  owner  of  land  wcAA  It,  riving  a 
bond  for  the  title,  and  tbe  purchaser  with  con- 
sent of  the  owner  afisigned  tbe  txind  to  a  third 
person,  who  paid  a  part  of  the  price  and  after- 
wards agreed  with  another  that,  if  he  would 
pay  tbe  balance,  they  would  divide  tlie  land  la 
proportion  to  what  each  paid,  and  the  assignee 
of  the  original  vendee  moved  away  and  the  per- 
son with  whom  he  liad  agreed  to  divide  the  land 
went  into  possession,  paid  the  batance  of  tbe 
price,  and  took  a  deed  to  the  land,  and  after- 
wards conveyed  to  fain  wife,  who  knew  nil  the 
facts,  there  was  a  resulting  trust  In  fiivor  iA  the 
hdrs  of  the  pwson  moving  away. 
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2.  Sams  — ERFOBCBinifT  — SVTDSKCB  — PtTB- 

CBASE  Price— Puoi.  Evidence. 
In  an  action  to  enforce  a  troat  in  landa 
onder  an  acnement  for  a  ^tnt  pnrcbaaa,  the 
pB^ment  of  a  part  of  the  parchaae  price  bj 

plaintiff  may  be  ibown  by  parol. 

lEd.  Note. — For  cases  In  point,  Me  Tol.  47, 
Cent  THg.  Tnwta,  f  160.] 

3.  LlMTTATIOIf   or   ACTIOHI  —  OONRBUOnTB 
TBtTBTS— ElCFOSOBMENT. 

Where  a  jterson  taking  title  to  land,  part 
of  the  price  of  wbich  bad  been  paid  by  anottier, 
recognizes  bis  rigbta,  limitatloni  do  not  ran 
agaiDst  tbe  pmon  ^iiylDg  rach  portion  of  the 
pric& 

[Ed.  Note^For  cum  In  point  aee  vol.  88» 
Cent  Dig.  Limitation  of  Actlona,  H  BOO-fiOS.] 

i.  Tbusts— BimmcxiaifT— LaoHU. 

Where  there  had  been  no  lettlement  be- 
tween a  troatee  and  a  beneficiary,  a  claim  by  the 
beneficiary  Is  not  barred  by  lacnes. 

{EA.  Note.— For  cases  In  point,  see  roL  47* 
Cent  Dig.  Tmsts,  H  671-678.] 

Appeal  from  Common  Pleas.  Glrcnit  Court 
of  SpartanbnTg  Oonnty ;  W.  C  Boiet,  Special 

Judge. 

Action  by  MIntie  Miller  and  others  against 
Jane  Saxton.  Decree  for  plalntlffiB,  and  de- 
fttidant  appeals.  ■  AfBrmed. 

Balph  E.  OaTs<m,  for  appellant  Nichols 
&  Jones,  for  respondents. 

POPE,  O.  J.  Tbe  plaintiffs  by  their  com- 
plaint allege:  That  W.  T.  West  contracted  to 
boy  from  Dr.  J.  P.  Miller,  at  tlie  price  of  $600, 
51  acres  of  land  In  Spartanburg  connty.  A 
Nmd  for  title  was  made  by  Dr.  Miller  to 
the  said  W.  T.  West  for  said  tract  of  land. 
The  said  W.  T.  West  assigned  the  said  bond 
for  title  to  one  Wylie  MUIer.  with  the  knowl- 
edge and  consent  of  said  J.  P.  MUIer,  the 
title  to  be  made  to  him  upon  the  payment  of 
said  $60a  That  under  said  bond  for  title 
said  Wylle  Miller  went  Into  possession  of 
said  land,  improTed  the  same,  and  paid  In 
cash  thereon  the  sum  of  fSOO.  The  said 
Wylie  Miller,  being  unable  to  pay  for  said 
land  alone,  entered  Into  a  contract  with  Allen 
Saxton  that,  if  he  would  pay  the  remaining 
1200  of  the  purchase  mcmey,  he  should  be 
entitled  to  receive  a  part  of  the  land  In  pro- 
portion to  what  each  had  paid  thereon.  That 
tbe  said  Allen  Saxton  paid  tbe  said  balance 
on  the  land  and  took  title  from  J.  P.  Miller 
to  tbe  whole  tract  in  his  own  name  on  De- 
oember  4,  1S77,  which  was  recorded  on  the 
20th  December,  1877,  for  the  consideration  of 
$250,  as  recited  in  the  deed.  That  on  the 
13th  September,  1883,  the  said  Allen  Saxton 
coureyed  to  his  wife,  Jane  Saxton,  said 
lands,  she  bariiig  full  knowledge  of  tbe  above 
facts,  for  the  sum  of  |1,  and  she  has  been 
In  poeseesloa  of  the  same,  enjoying  the  rwts 
and  profits  therefrom  from  tbe  date  of  tbe 
•aid  deed  to  ber.  That  said  rents  and  profits 
are  worth  the  snm  of  |75  per  year.  That 
tbe  Shan  of  tbe  said  land  belonging  to  the 
plalntifh  is  three-fifths  thereof,  and  the  share 
belonging  to  tbe  defendant  Is  two-flftbs  ther^ 
of.  That  Wylt*  MUlar  died  Intestate  oa  tbe 


  day  of  *  18-^  leaving  as  his 

heirs  at  law  tbe  following  persons:  MIntie 
Miller,  his  widow,  Mary  Miller,  Leverett 
Miller,  riemmons  Miller,  Hattte  Miller,  and 
Maggie  Miller,  his  children.  That  the  said 
MIntie  Miller  and  the  dilldren  (as  above) 
bring  suit  as  plaintiffs  to  recover  tbeir  in- 
terest In  ttw  said  tract  of  land,  and  the 
children,  being  under  the  age  of  21  yean, 
appear  berain  by  their  mother,  MIntie  Miller, 
as  their  guardian  ad  litem,  by  an  order 
passed  by  the  vnAftts  court  of  Spartanbturg 
county  on  the  12tli  of  January,  1899.  That 
the  platntUb  ask  judgment  tbat  a  trust  be 
declared  In  tbe  said  lands  In  their  favor 
to  the  extent  of  three-fifths  thereof,  and  tbat 
tbe  land  be  partitioned  by  a  sale  of  tbe  prem- 
ises, niat  tbe  detoidant  be  required  to  ac- 
count for  the  rents  and  profits  from  said  laa^ 
and  that  tbe  proceeds  arising  from  such 
sale  and  the  said  rents  and  profits  be  divided 
between  tbe  parties  hereto  In  proportltm  to 
their  Interests  as  above  set  out  and  for 
such  other  and  further  relitf  as  may  be  Just 
and  equitable. 

The  defendant  denies  all  tiie  auctions 
of  the  plaintiff's  complaint,  but  admits  that 
ber  huflband.  Allen  Saxtmi,  conveyed  the 
premises  to  her  1^^  deed  on  the  18th  of  Sep- 
tomber,  1883.  and  tbat  her  deed  was  duly 
spread  upon  tbe  record  of  the  conn^  of 
Spartanburg  on  September  13,  1883,  for  a 
conslderatlcm  of  $1.  The  defendant  further 
alleges  tbat  neither  the  plabitlfls  nor  their 
ancestors,  predecessors,  or  grantors  wero 
seised  or  possessed  ot  premises  described  in 
the  compliint,  or  any  part  thereof,  within  20 
years  before  the  commencanoit  of  this  action, 
which  was  begun  on  tbe  80th  January,  1899, 
but  that  tbB  defendant,  b^  ancestors,  pred- 
ecessors, and  grantors  have  held  and  pos- 
swsed  said  premises  adversely  to  tbe  pre- 
tended title  of  the  plaintiff  for  20  years  past 
before  tbe  commencement  of  this  action,  un- 
der a  claim  of  title  in  fee  exclusive  of  any 
other  right ;  that  the  defendant  has  been  hi 
actual,  open,  and  notorious  possession  of 
the  premises,  holding  the  same  adversely  to 
tbe  pretended  title  of  the  plaintiffs  and  all 
other  persons,  for  more  than  10  years  before 
the  commencement  of  a  title  In  fee,  exclusive 
of  any  other  right;  that,  if  the  said  Wylie 
Miller  or  those  claiming  under  him  ever  bad 
any  Interest  in  the  premises,  they  are  barred 
by  bis  ladies  from  asserting  any  claim  of  the 
title  thereto.  Tbe  defendant  prays  judgment 
tbat  the  complaint  be  dismissed,  with  costs, 
and  for  such  other  relief  as  may  be  just 

By  an  order  of  his  honor,  Judge  Ernest 
Oary.  dated  May  8,  1899,  tbe  above  cause 
was  referred  to  tbe  master  of  Spartanburg 
county  to  take  testimony  and  report  the 
findings  of  fact  and  the  c(mcIusions  of  law. 
From  the  testimony  takoa  by  said  master. 
It  appears  that  Jane  Saxton,  the  defendant, 
says  tbat  she  knew  tbat  Wylie  Miller  liad  a 
part  interest  In  this  land,  but  did  not  know 
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vbaX  Interest  tbat  was;  that  she  bad  neTer 
paid  any  one  roit  for  aald  land;  that  ahe 
bad  not  beard  of  WyUe  Miller  for  aereral 
yeara;  and  that  be  bad  not  Uved  tb«e,  bnt 
left  the  same  year  ahe  and  ber  husband 
moved  on  said  land.  EBie  admits  that,  when 
W7Ue*s  wife  told  13ie  witness  that  ahe  and 
her  chUdren  bad  a  half  intnest  In  the  land, 
she  never  denied  It  XL  Z<.  Miller  stated 
that  be  was  a  son  of  Dr.  J.  P.  Miller  and 
knew  this  land,  and  that  It  belonged  to  bis 
father,  and  tiiiat  bis  father  gave  Mr.  West 
a  bond  for  title  to  It,  bat  does  not  know 
where  It  Is,  and  has  searched  for  it;  that 
he  was  present  when  the  land  waa  sorveyed, 
bnt  title  surveyor  ts  now  dead— hla  recollec- 
tion la  ^t  Mr.  West  went  into  the  lmme> 
dlate  possession  after  the  execution  of  tbe 
bond  for  title— that  bis  fattier  made  a  deed 
of  It  to  Allen  SaxtoD,  and  when  the  title 
was  executed  Wylie  Miller  was  not  In  this 
part  of  the  country.  He  tiiought  tbls  land 
would  be  worth  $2  an  acre  standing  rent  a 
year.  T.  D.  Jarrett  says  he  was  present  and 
saw  Wylle  Miller  pay  to  Mr.  West  (200  on 
this  land  In  dispute,  and  Mr.  West  called  bis 
attention  to  the  payment.  He  thinks  It  waa 
In  1874  or  1875.  W.  T.  West  said:  That  he 
bought  this  laud  from  Dr.  J.  P.  Miller,  who 
gave  him  a  bond  for  the  title.  He  paid  him 
$200  on  It  at  one  time.  That  he  paid  him 
$285  at  one  time,  which  notes  were  Intro- 
duced in  testimony.  Witness  is  not  now  In 
possession  of  the  bond  and  cannot  be  pos- 
itive of  what  he  did  with  It,  but  his  recollec- 
tion Is  that  be  transferred  It  to  Wylle  Miller, 
to  whom  he  sold  the  land.  He  was  to  give 
him  $500  for  it  That  he  paid  him  $270  of 
tbat  amount.  He  gave  blm  $200  In  the  fall 
after  they  bad  traded  In  the  spring  of  '73 
or  '74.  He  took  tbat  money  and  paid  two 
of  tbe  notes  be  had  given  to  Dr.  Miller  for 
the  land,  a  week  at  least  after  he  bad  re- 
ceived tbe  money  from  Wylle  Miller.  Tbe 
witness  does  not  remember  seeing  Wylle 
working  tbe  place  but  one  time,  and  he  was 
then  chopping.  Allen  Saxton  told  witness 
about  midnight  after  Wylle  had  got  Into  a 
scrape,  tbat  Wylie  bad  arranged  with  him 
for  Allen  to  finish  paying  for  tbe  land,  if 
witness  would  accept  ^e  money  from  Allen. 
They  were  to  divide  tbe  land.  Witness 
agreed  to  that  arrangement,  and  said  he  did 
not  care  who  paid  him  bis  money  so  he  got 
it  Witness  feels  sure  that  at  least  $130  to 
$150  of  the  money  he  paid  to  Dr.  Miller 
was  the  money  be  got  from  Wylle  Miller. 
On  the  cross-examination,  witness  said  of 
bfs  own  knowledge  be  did  not  know  who 
paid  to  Dr.  Miller  the  balance  of  the  money. 
Allen  Saxton  and  another  paid  blm  some- 
thing like  $200  after  that  on  this  place.  The 
$80  that  was  paid  to  blm  by  Tanner  the  wit- 
ness credited  on  the  paper  given  htm  by 
Wylie  Miller.  The  defendant  asked  him  bow 
much  money  Alien  bad  paid,  and  witness 
told  ber  that  it  waa  less  than  $200.  She 
told  the  witness  tbat  tbe  agreement  was  that, 


when  It  was  paid  for,  they  were  to  divide  It 
In  half.  Isaac  Shaver  said  tbat  Wylle  got 
into  a  ^fflcullT  tbe  fall  he  raited  tbe  land 
to  Saxton,  and  Wylie  told  All&i  tbat  he 
would  paj*  half  the  money,  and.  If  Allen 
paid  half,  he  waa  to  get  half,  and  which- 
ever paid  most  money  was  to  get  moat  land. 
Mtntla  Miller  teetlfled  tbat  Wylle  first  rent- 
ed tbe  land  to  iAllen,  She  beard  tbe  con- 
Tosatlon.  She  beard  them  agree  that  Allen 
was  to  finish  paying  for  the  land,  and  they 
were  to  divide  according  to  what  eacSi  paid, 
and  the  division  was  to  be  after  It  was  paid 
for.  This  agreement  was  shortly  before 
Wylle  left  tbe  country,  which  agreemrat  waa 
made  while  Jane  Saxtcm  was  preamt  Wlt> 
ness  heard  Allen,  after  Wylle  came  back, 
tell  Wylle  tbat  he  bad  not  finished  paying 
for  tbe  place.  Jane  Saxton  was  presoit 
Allm  at  that  time  said  he  would  divide  it 
as  tbe  contract  required.  Wylle  was  ab- 
sent from  the  country  four  or  five  years. 
He  had  spells  and  did  not  work  much.  Be 
did  not  attend  to  any  business  for  20  years. 
He  died  in  Pickens,  S.  O.  Jane  Saxton  told 
the  witness  that  tbey  would  carry  out  the 
agreem^t  tbat  Wylle  and  Allen  bad  made 
as  If  tbey  were  both  alive.  This  she  sub- 
sequently declined  to  do.  Other  testimony 
was  given  of  not  very  material  consequence; 

After  hearing  the  testimony,  the  master 
filed  his  report  on  the  26th  of  June.  1003, 
In  which  he  held  that  the  doctrine  of  re- 
sulting trust  Is  applicable  where  two  or 
more  persons  pay  the  purchase  money  Joint- 
ly, but  the  purchase  is  taken  in  the  name 
of  one  of  them;  tbe  shares  being  appor- 
tioned by  the  money  advanced  by  each. 
This  being  a  trust  resulting  by  operation  of 
law,  parol  testimony  is  admlMlble  to  prove 
by  whom  the  payments  were  actually  made, 
and  such  evidence  was  admitted  In'  this 
case.  Tbe  master  holds  that  In  his  judg- 
ment tbe  evidence  of  the  part  payment  by 
Wylle  Miller  is  clear,  full,  and  satisfactory, 
and  he  Is  bound  to  conclude  tbat  when  (Allen 
Saxton  entered  upon  the  land  under  the 
deed  from  Dr.  Miller,  be,  Allen,  held  it 
subject  to  a  resulting  trust  in  favor  ct  Wylle 
Miller  in  proportion  to  what  Miller  bad  paid, 
that  Jane  Saxton  knew  of  the  drcnmstances 
under  which  tiie  land  was  conveyed  to  her 
husband,  and  tbat  she  took  a  conveyance 
from  him  with  full  knowledge  of  the  result- 
ing trust  in  favor  of  Wylle  Miller.  He  also 
found  from  the  testimony  tbat  Jane  Saxton 
did  so  bold  the  property  and  that  ahe  recog- 
nized the  rights  of  Wylle  Miller  therein,  and, 
after  his  death,  those  of  bis  wife  and  chil- 
dren, that  Wylle  Miller  paid  part  of  the  pur- 
chase price  of  the  land  and  that  a  result* 
Ing  trust  In  his  favor  was  thereby  obtained, 
and  that  tbe  same  has  not  been  destroyed. 
He  also  held  tbat  the  contention  of  the  de- 
fendant as  to  laches  and  adverse  possession 
could  not  be  sustained.  He  held  tbat  tbe 
testimony  as  to  tbe  accounting  for  rents  and 
profits  Is  not  as  clear  as  tie  would  wish,  bnt 
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after  a.  careful  consldentton  be  liad  reached 
tbe  concliulon  that  the  plaintUTs  -and  de- 
fendant owned  tbe  land  In  equal  parte — tbe 
plaintiffs  one  half  and  the  defendant  the 
other  half.  He  was  unable  to  arrive  at 
anj  Batlsfactory  conclusion  of  the  rente  and 
profits,  owing  to  the  fact  that  be  does  not 
know  bow  much  of  tbe  land  has  been  In 
continaoua  cuItlTatlon,  how  much  has  been 
cleared,  to  what  extent  the  premises  have 
been  Improred  by  tbe  defendant,  nor  what 
amotint  has  been  paid  for  taxes.  He  there- 
fore recommended  that  the  land  be  sold  for 
partition,  and  that  tbe  proceeds  of  tbe  sale 
be  dlTided  so  that  one  half  shall  go  to  the 
plaintiffs  and  the  other  half  to  the  defendant  - 
Both  parties  excepted  to  this  report  Tbe 
wta<^e  case  came  on  to  be  tried  before  Jndge 
Benet  on  Ivlj  1,  1904,  who  ordered  and  de- 
creed that  the  report  of  the  master  be  con- 
flrmed  and  made  the  Judgment  of  tbe  cir- 
cuit court 

From  this  decree  the  defendant  excepted 
upon  12  grounds  of  appeal,  which  we  will 
consider  In  their  order. 

"(1)  In  finding  as  a  matter  of  fact  that  the 
proof  was  clear  and  convincing  that  a  part 
of  the  consideration  for  tbe  cwiveyance  of 
the  land  to  Allen  Saiton  by  J.  P.  Miller  was 
money  paid  by  Wylle  Miller."  It  seems 
to  UB  that  the  deed  from  Dr.  Miller  to  Allen 
Baxton  Itself  furnishes  some  testimony  that 
tAUen  Saxton  only  paid  one-half  the  pui^ 
chase  money.  The  testimony  in  the  case 
shows  that  Dr.  Miller  q)eciflcally  states  that 
Allen  Saxton  paid  $250  as  a  consideration 
for  the  deed  for  the  whole  tract  of  land. 
Every  witness  who  spoke  on  this  subject 
testified  that  $500  was  tlte  purchase  price  of 
the  51  acres  of  land.  Mr.  West  who  first 
purchased  tbe  land,  states  that  $500  was 
tbe  purchase  price,  and  that  such  amount 
was  entered  In  the  bond  for  titles.  It  Is  well 
for  all  parties  here  contesting  that  although 
they  are  now  unable  to  produce  tbe  bond 
for  title,  the  same  having  been  lost  or  mis- 
laid, yet  It  was  in  writing,  signed  by  Dr. 
Miller  to  Mr.  West,  and  by  Mr.  West  as- 
signed to  Wylle  Miller.  It  would  have  been 
much  easier  to  solve  this  question  had  tbe 
paper  not  been  lost  or  mislaid,  yet  when 
testimony  Is  admitted  without  objection  es> 
tabllsblng  the  existence  of  such  paper.  It 
relieves  much  of  our  perplexity.  Tbe  wit- 
ness Mr.  W.  T.  West  Is  direct  and  explicit 
on  these  points.  3.  P.  Miller  could  only 
legally  by  hia  deed  convey  this  land  to  Atlen 
Saxton  upon  proof  that  Wylle  Miller  bad 
paid  a  large  part  of  the  purchase  money. 
The  deed  should  have  been  made  to  Allen 
Saxton,  because  Dr.  Miller  bad  received  the 
whole  pnrchase  money,  and  as  he  knew 
under  an  arrangement  with  Mr.  West  Wylle 
Miller,  and  Allen  Saxton.  This  ground  of 
appeal  must  be  overruled. 

"(2)  In  finding  that  tbe  defendant  recog-  i 
nized  tbe  rights  of  Wylle  Miller  and  those  | 


of  his  wife  and  children  to  an  Interest 
In  the  property."  We  do  not  think  that  tbe 
circuit  Judge  erred,  as  Is  herein  suggested, 
for  Allen  Saxton  always  admitted  when  ques* 
tioned  by  competent  witnesses  that  he  and 
Wylle  Miller  were  acting  together  for  the 
purchase  of  this  land.  Tbe  only  time  that 
he  failed  to  answer  up  to  the  full  require- 
ments of  manhood  was  when  be  by  a  deed  of 
conveyance  transferred  this  land  to  his  wife 
In  fee  simple,  Tbls  was  done,  however,  In 
1883.  This  exception  must  be  overruled. 

"(8)  In  holding  and  ruling  that  If  It  was 
shown  that  any  part  of  tbe  purchase  money 
of  tbe  land  was  paid  by  Wylle  Miller  that 
the  burden  would  then  be  upon  Allen  Saxton 
to  show  by  sufflclrat  evidence  that  there 
was  no  resulting  trust"  The  language  of 
this  exception  does  not  correctly  set  forth 
the  finding  by  the  master.  This  Is  the  lan- 
guage of  his  report:  "If  it  has  been  shown 
that  the  purchase  money  was  paid  in  part 
by  Wylle  Miller,  then  tbe  burden  would  be 
upon  Allen  Saxton  to  show,  by  sufflclent 
evidence,  that  it  was  intended  that  he  should 
take  the  land  absolutely  himself,  and  not  by 
way  of  resulting  trust  for  Wylle  Miller.  This 
being  a  trust  resulting  by  operation  of  law, 
parol  evidence  Is  admissible  to  prove  by 
whom  the  payments  were  actually  made,  and 
such  evidence  was  admitted  in  this  case." 
In  the  leading  case  of  Botbsford  v.  Burr,  2 
Johns.  Gb.  (N.  7.)  408,  Chancellor  Kent  says : 
"If  A.  purchases  an  estate  with  his  own  mon- 
ey and  takes  the  deed  In  tbe  name  of  B., 
a  trust  results  for  A.  because  he  paid  the 
money.  The  whole  foundation  of  the  trust 
Is  the  payment  of  the  money.  *  Willis  v. 
Willis,  2  Atk.  71.  If,  therefore,  the  party 
who  sets  up  a  resulting  trust  made  no  pay- 
ment be  cannot  be  permitted  to  show  by 
parol  proof  that  tbe  purchase  was  made 
for  his  benefit  or  on  bis  account"  This  is 
Illustrated  by  our  case  of  Ex  parte  Tren- 
hohn.  19  S.  C.  134,  which  holds,  amongst 
other  things,  that  a  subsequent  advance  of 
money  to  the  purchaser  after  the  purchase 
is  complete  and  ended  cannot  support  tbe 
case  of  a  resulting  trust  Tbe  payment  must 
be  clearly  proved.  Willis  v.  Willis,  supra. 
To  tbe  same  point  In  Boyd  v.  McLean,  1 
Johns.  Ch.  (N.  T.)  500.  it  Is  held  that  the 
payment  by  the  cestui  que  trust  must  be 
clearly  proved.  To  the  same  effect  Is  4  Kent 
306.  In  Olcott  V.  Bynum,  17  Wall.  59,  21 
L.  Ed.  570.  It  is  held  that  such  a  trust  If 
at  all,  must  arise  at  the  time  the  purchase 
Is  made.  In  our  own  case  of  Taylor  v. 
Mayrant  4  Desaus.  516,  a  resulting  trust 
does  not  arise  by  construction.  It  must  be 
grounded  on  plain  proof  of  the  application 
of  tbe  fund  of  tbe  party  for  whom  it  la 
raised.  All  tbe  payments  here  made  in  tbe 
proof  offered  by  MiuUe  Miller  were  made 
prior  to  Allen  Saxton's  connection  with  tbe 
I  case  and  before  a  deed  was  made  by  Miller 
I  to  the  said  Saxton.  There  Is  no  effort  here 
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to  prove  a  constructive  trust  The  Intention 
of  all  the  parties,  to  wit,  Dr.  Miller,  W.  T, 
West,  W^Ue  MiUer,  and  Allen  Saxton,  wai 
the  purchase  of  the  61  acres  of  land  from 
Dr.  Miller.  Allen  Saxton  only  paid  $250  of 
said  sum  of  $500.  Wylle  Miller,  by  the 
proofs,  certainly  paid  $270  of  the  purchase 
money.  We  bold,  therefore,  that  there  was  no 
«rror  In  the  circuit  judge,  as  here  complained. 

"(4)  In  holding  that,  when  Allen  Saxton 
took  the  deed  from  J.  P.  Miller,  he  took  the 
title  subject  to  a  resulting  trust  In  favor  of 
Wylle  Miller."  There  was  no  error  In  the 
circuit  Judge  as  there  pointed  out,  for  rea- 
sons Just  given  in  disposing  of  the  third  ex- 
cation. 

"(5)  In  holding  that  Jane  Saxton  knew  of 
the  resolUng  trust  in  favor  of  Wylle  Miller 
and  took  the  land  subject  to  the  trust." 
It  was  in  direct  proof  that  Jane  Saxton,  the 
defendant,  knew  the  circumstances  under 
which  her  husband,  Altai  Saxton,  received 
this  land.  There  was  no  error  In  the  cli> 
cult  Judge,  as  here  complained  of. 

"(6)  In  boldlng  that  the  statute  of  limi- 
tations did  not  apply  to  a  resulting  trust" 
So  far  as  the  alleged  error  of  the  circuit 
Judge,  wh^  he  held  that  the  statute  of  Umi- 
tatlons  did  not  apply  to  a  resulting  trust  is 
concerned,  we  hold  that  the  plaintiff  bad 
made  admissions  which  bind  her  In  the  deed 
she  received  from  Allen  Saxton  to  hold  the 
same  for  the  benefit  of  the  plaintiffs.  No 
holding  by  the  defendant  was  ever  made, 
so  far  as  the  proofs  were  concerned,  adverse 
to  the  plaintiffs  until  about  two  years  before 
this  sultawaa  begun.  At  all  other  times 
Allen  Saxton  tn  bis  lifetime,  and  the  defend- 
ant, Jane  Saxton,  since  his  deed  to  her  in 
1883,  liave  admitted  that  the  land  was  bolden 
t>7  them  not  adversely  to  the  plalntifb,  but 
Tlrtnally  as  in  trust  for  them.  There  must 
be  an  adverse  holding  by  a  trustee  to  set 
tlie  statute  of  llmltathm  tn  openttiou.  We 
therefore  overrule  this  exception. 

"(8)  In  not  holding  that,  when  the  deed 
fnma  J.  P.  Miller  to  Allen  Saxton  was  re- 
corded, It  was  evidence  of  adverse  holding, 
and  tliat  the  statate  ran  against  Wylle  Mil- 
\a  and  his  heirs  at  lav  from  that  date." 
We  take  It  that  the  circuit  Judge  held  as 
donanded  In  this  ezciEq;ition  because  the  proo& 
were  required  and  were  furnished  that  Write 
Miller  In  his  lifetime,  and  ^ce  his  death  bis 
widow  and  children,  have  assumed  the  bm> 
d«i  of  proof  of  the  title  and  tuve  estab- 
liatied  their  title  by  tlie  ineponderance  of 
evidence.  This  exception  Is  orermled. 

"(9)  In  not  holding  that  this  defendant 
had  been  in  open,  notorious,  and  adverse  pos- 
session of  Uie  land  in  dispute  for  more  than 
10  years,  and  that  the  rights  of  the  plaintlfb. 
and  ttwse  under  whom  they  claim,  liad  not 
accrued  within  10  years  prior  to  the  com- 
mencement of  this  action."  We  cannot  hold 
that  the  circuit  Ju^  should  have  held  that 
the  defendant  has  been  tn  the  open,  notori- 


ous, and  adverse  possession  of  the  land  In 
dispute  for  more  than  10  years,  and  that 
the  rights  of  the  plaintiffs  and  thoee  under 
whom  they  claim  had  not  accrued  within 
10  years  prior  to  this  suit,  for  such  was  not 
the  case,  according  to  the  proofs  adduced. 
This  exception  Is  overruled. 

"(10)  In  not  holding  that  If  Wylle  Miller 
and  those  claiming  under  him  ever  had  any 
Interest  In  the  land  that  their  claim  is  stale, 
and  they  are  now  debarred  by  their  laches 
from  asserting  the  same."  There  has  been 
unusual  delay  In  the  assertion  of  the  rights 
of  the  plaintiffs.  If  there  bad  been  the 
slightest  effort  by  the  defendant  to  establish 
any  settlement  between  Allen  Saxton  and 
Wylle  Miller,  by  which  settlanent  all  claims 
by  Wylle  Miller  upon  Al\ea  Saxton  for  his 
Interest  in  tbe  lands  had  been  settled,  a 
difficulty  would  have  been  presented  and  the 
staleness  might  have  been  relied  niton,  but 
such  is  not  true  In  the  case  before  us.  We 
therefore  overrule  this  exception. 

*'(U)  In  not  finding  that  tbe  defendant 
was  the  owner  in  fee  of  the  pr«nlses  In  dis- 
pute, and  that  ttie  complaint  abonld  l»e 
missed."  In  view  of  our  previous  lioldlngs 
of  law  and  fact  In  this  case.  It  was  no  error 
to  refuse  to  find  that  the  defendant  was  the 
owner  in  fee  of  the  premises  in  dispute.  Tbe 
mastw  and  tbe  circuit  Judge  have  passed 
upon  all  questions  of  fact  They  have  held 
adversely  to  the  defendant  We  will  not  now 
Interfere. 

"(12)  In  not  holding  that  llie  d^endant  and 
those  under  whom  Bbe  claimed  lud  been  In 
(^len,  notorious,  and  adverse  possession  of 
the  land  under  a  deed,  duly  recorded,  tor 
mon  than  20  years  prior  to  the  cnnmence- 
ment  of  this  action.  Because  his  honor,  the 
drcolt  Judge,  erred,  •  •  •  seconO,  tn  not 
ruling  and  holding  that  a  resulting  tmst  could 
only  be  shown  by  evidence  tiiat  was  fall, 
clear,  and  convincing,  and  In  not  flndtng  ttiat 
tt»  evidence  In  this  case  was  vague,  indefinite, 
and  doubtful ;  third,  in  not  holding  that,  tn 
order  to  establish  a  resulting  trust  In  ftvor 
of  the  plaintiff,  it  must  be  sliown  by  clear 
and  convincing  proof  that  a  part  of  the  pur- 
chase mmej  was  actually  inld  by  Wylle 
Miller  to  J.  P.  Miller;  fourth,  In  not  finding 
that  there  was  no  testimony  to  stiow  that 
Allen  Saxton  paid  for  the  land  In  contro- 
versy with  the  money  of  Wylle  Miller,  or  that 
Wylle  Miller  ever  paid  any  money  to  J.  P. 
HUIer;  fifth,  In  not  finding  that  the  plain- 
tiffs' claim  was  stale  and  barred  by  laches; 
sixth,  in  not  finding  that  if  a  trust  resulted 
in  favor  of  '^lle  Miller  wlien  tbe  deed  to 
^en  Saxton  was  executed  by  3.  P.  Miller 
that  the  stetote  of  llmitetims  began  to  run 
from  that  date;  sevKitii,  in  not  finding  ttiat 
even  If  Allen  8axt<m  hdd  the  land,  or  any 
part  thereof,  as  trustee  for  Wylle  Miller,  that 
the  conveyance  of  tlie  land  to  Jane  Saxton 
was  a  disclaimer  of  the  trust,  and  notice 
of  adverse  tioldlng  by  Jane  Saxtmi,  tlie  de- 
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fendant,  ud  that  the  statute  of  Umltatlona 
ran  from  that  Oate;  eighth,  In  not  flndlog 
tbat  tbe  defendant  was  the  owner  In  tee  of 
tbe  premises  in  dispute        dlsmlsstaiff  the 

oHDpIahit" 

For  tbe  reasons  advanced  in  disposing  of 
these  points  reforlng  to  tbe  master's  report, 
we  oTermle  all  ttiese  eight  grounds  of  ob- 
jection. 

It  Is  the  JndgmeDt  of  this  conrt  that  the 
jodsmeot  of  the  circuit  court  be  afflrmsd. 


ARMOUR  &  CO.  T.  ROSS. 

(Sspnins  Court  of  South  Carolina,  Swt  18, 

1800.) 

1.  nuUf—OBjBonom  to  BmnnoB. 

An  objeettm  to  evidenos  which  aammes 
facte  in  diqiate  under  the  pleadings  Is  proptrlj 

over  ID  ltd. 

1  AfFKAI^HmCLKSa  ESBOB. 

Admission  of  Irrelevant  eridence  which  Is 
Bot  prejudicial  ia  harmless  error, 

[lid.  Note.— For  cases  In  point,  sea  vol.  3, 
Cent  Dig.  Appeal  and  Error,  H  4163.  4154.] 

t  TuAL—OBJVonons  to  Bviobitcv. 

An  objection  to  evidence  as  Irrelevant  is 
pnperlv  overruled,  where  the  ofajflctlea  failed 
to  tptatj  the  ground  thereirf. 

{Ed.  Note.— For  cases  la  point,  sss  TOL  46, 
GniL  Dig.  Trial,  I  19a] 

i  Pbizioipai,  ard  Aqbht  —  TThattthobized 
Sale  or  Pbii*oipai.'s  Pbofebtt. 
Under  CIt.  Code  1902,  |  266S,  an  agree- 
ment to  sell  goods  for  another  as  agoit,  title 
le  remain  in  tbe  principal  until  sold,  must  bo. 
recorded  in  order  to  be  valid  against  snbseqnent 
pnrchasKa 

5.  TiiAL— OotfTUomfo  InsTBTTorrons. 

An  instruction  tbat  If  plaintiff  delivered 
certain  property  to  an  agent,  renerving  an  In- 
tenat,  and  failed  to  bave  the  written  contract 
to  that  effect  recorded,  such  agreement  would 
be  void  as  against  Bubseqnent  creditors  of  the 
acent  for  value  and  without  notice,  Is  not  in 
conflict  with  an  Instruction  that,  If  the  plain- 
tiff iliipped  the  goods  to  hla  agent  as  conalgnee, 
then  nothing  that  he  could  say  or  do  would 
tnable  defendant  to  take  a  good  title  to  tbe 
property  against  plaintiff.  If  the  properlj  was 
tsken  for  an  antecedent  debt. 
9.  Chattel  Mobtoaobs— Pbopebtt  Covcbxd. 

A  chattel  mortgage  of  all  household  goods, 
«JI  office  furniture,  and  all  stock  of  merchan- 
«K  doas  not  oorsr  marchsndlse  thereafter  a» 

nitei 

Ati.  Notsb— For  asses  in  pi^L  see  vol.  8, 
Oat  Dig.  Chattel  Mortgages,  U  206,  209;] 

Appeal  from  Common  Pleas  Circuit  Cooit 
of  CbenAee  Oonnty ;  Klvgh,  Jadge^ 

ActlMi  hj  Armoor  &  Co.  against  M.  U 
Boss  and  others.  Verdict  for  defendants, 
and  plaintlft  B.ppiaa3a.  Rsmraed  and  re- 
manded. 

J.  0.  JeflMca*  for  ai^llant  Bntler  is  Os- 
bmne^  Cor  raapondent 

9ABT,  A.  J.  This  Is  an  action  to  recover 
tts  vahM  of  goods  alleged  to  have  been 
(sovertod  bjr  the  dtfendants  to  their  own 
■a  Tbe  complaint  alleges  tbat  at  the  time 
bmhMftar  mentioned  the  plaintiff  was  the 


owner  of  a  goantl^  of  bacon  and  lard,  of  the 
value  of  (1358.41;  that  at  said  time  the 
property'  was  in  possession  of  the  defendant 
St.  John  Bntler  as  plalnUfTs  agoit,  and  was 
in  his  hands  upon  cons^nment;  that  on  or 
about  the  20th  of  August,  1901,  the  defend- 
ants, knowing  that  the  plaintiff  was  owner 
of  said  property,  and  in  ordw  to  pay  an  old 
debt  due  from  the  defendant  St  John  Butler 
to  his  codefendantB,  B.  Ia  Ross  and  W.  A. 
Turner,  nnlawfolly  and  wrongfally  converted 
tbe  same  to  their  own  use,  and  placed  It 
out  of  tbe  possession  of  said  agent,  who  there- 
upon left  tbe  state ;  and  that  the  defendants 
Ross  end  Turner  detained  and  concealed  said 
property  fnan  the  plalntlfF  tor  the  purpose 
of  appropriating  It  to  their  own  use.  The 
defendants  Ross  and  Turner  dmled  the  at 
Iegati<ms  of  the  complaint,  and  set  up  as  a 
defense  tbat  tb^  were  purchasers  for  rain- 
able  consideration  without  notice^  The  Jury 
rendered  a  verdict  In  favor  of  the  deCendants, 
and  tbe  plaintiff  appealed. 

1.  The  first  assignment  of  error  Is  because 
his  boauff,  the  presiding  Judge,  pwrnltted  the 
defoidanla  to  Introduce  in  evidence  a  mort* 
gage  puiportlDg  tm  Its  face  to  have  beoi 
necuted  by  St  John  Bntler  in  favw  of  ttte 
defendant  Ross  on  the  7th  ctf  Febraary,  1901, 
covering  all  his  hooseluM  and  otlin  fur- 
niture, and  stock  of  merchandise,  to  secure 
the  paymoit  €t  a  note  in  the  som  of  VtUS, 
payable  60  days  after  dat&  Tbe  ground  of 
objectioi  was  tliat  Ross  **bad  no  right  to  take 
a  mortgage  givoi  by  the  agent  of  Armour  * 
Co.  over  the  property  of  Armour  ft  Co."  The 
objection  wu  properly  owmled,  because  it 
assumed  facte  tbat  were  In  dlqrato  under 
tbe  pleadings. 

2.  The  tasttmoqy,  howerer,  was  admissible 
<ui  the  ground  that  tbe  mortgage  formed  a 
part  ot  the  transaction,  upon  which  the  de- 
fendants rtiled  to  sustain  tiwlr  plea  of  pnr^ 
chaser  for  value  without  notice.  But,  in  any 
event,  even  if  the  testimony  was  Irrelevant, 
It  was  not  ^^udldaL 

S.  All  ttie  other  enj^ttons  relative  to  the 
Introduction  of  testimony  must  likewise  be 
overruled,  for  the  reason  that  the  appellant 
either  objected  on  the  ground  of  Irr^evancy, 
OF  Allied  to  specif  the  ground  of  obJecti«i. 
Fwmltting  tbe  introduction  of  Irrderant  tes- 
tim<Hiy  cannot  be  snccessfnlly  assigned  as  er^ 
ror,  unless  there  was  an  abuse  of  discretion 
<m  tbe  part  of  tiie  presiding  Judge,  which 
was  not  made  to  appear  In  tills  case.  Tbe 
seventh  axcepUcKi  was  not  argued  by  the  ap- 
pellant, and  the  conrt  deems  it  only  neces- 
sary to  stete  that  It  cannot  be  sustained. 

4b  The  eighth  exception  Is  as  follows :  "Be- 
cause his  honor  erred  in  charging  the  Jury 
as  follows:  *If  yon  should  find  from  the 
evidence  In  this  case  that  this  property  was 
consigned  to  St  John  BnUer  upon  some  secret 
trust  or  arrangement  between  himself  and 
these  plaintiffs,  and  that  defendante  had  no 
knowledg*  of  It;  and  did  not  know  of  facts, 
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<a  bad  no  notice  of  facta,  snflhHeDt  to  put 
them  on  Inquiry  about  it,  which  Inquiry  woold 
lead  to  discovery  of  the  fact  that  Butler  was 
not  the  owner  of  the  property,  but  stmply 
agent  of  the  plaintiff,  If  that  la  establiabed 
by  the  evidence,  then  that  woold  not  oitlUe 
plaintiff  to  recover' — the  error  complained 
of  being  (a)  that  this  charge  was  not  re- 
sponsive to  any  of  the  evidence  in  the  case ; 
(b)  that  St  John  Butler  was  the  mere  con- 
signee of  the  plaintiff,  and  committed  a 
breach  of  trust  of  their  property,  and  It  did 
not  make  any  difference  whether  defendants 
knew  of  such  contract  or  not,  whethw  they 
took  the  propniy  In  good  faith  or  not,  still 
plaintiff  would  not  be  prevented  from  re- 
covering Its  property  or  the  value  thereof, 
which  had  been  disposed  of  by  Its  agent,  by 
such  breach  of  trust"  Assignment  of  error 
"(a)"  cannot  be  sustained,  as  the  charge  was 
responsive  to  the  Issues  made  by  the  plead- 
ings. Assignment  of  error  "(b)"  most  also, 
be  overruled  for  the  following  reasons:  The 
plaintiff  Introduced  In  evidence  an  Instru- 
ment of  writing  dated  June,  1889,  directed 
to  St  John  Butler,  signed  by  Armour  &  Co., 
and  containing,  among  others,  the  following 
provisions:  "Upon  yonr  acceptonce  In  writ- 
ing Indorsed  hereon,  you  are  constituted  our 
broker  and  commission  merchant  at  Oaffney, 
3.  O.,  to  sell  provisions  and  products,  as  we 
may  offer  through  or  consign  to  you,  or  to 
your  care  for  that  purpose,  upon  the  follow- 
ing conditions:  1.  The  tiUe  of  all  goods  is 
to  remain  In  us  until  sold  by  you,  In  accord- 
ance with  the  terms  fixed  by  us,  and  when 
sold,  the  proceeds  of  sale  shall  at  all  times 
be  the  property  of  Armour  &  Co..  and  you 
shall  any  time  deliver  any  or  all  unsold  goods 
to  whomsoever  Armour  &  Co,  may  authorize 
to  receive  them."  St  John  Butler  acc^ted 
the  terms  of  the  proposed  contract  Section 
2666  of  the  Code  of  Laws  of  1902  is  as  fol- 
lows :  "Bvery  agreement  between  the  vendor 
and  vendee,  bailor  or  bailee  of  personal  prop- 
erty, whereof  the  vendor  or  bailor  shall  re- 
serve to  blmself  any  Interest  In  tiie  same, 
shall  be  noil  and  void  as  to  subsequent  credit- 
ors or  pnndiasers  for  valuable  constderatton 
without  notice,  unless  the  sune  be  reduced 
to  writing  In  the  manner  now  pxorlded  by 
law,  for  the  recording  of  mortgagee;  but 
nothing  herein  contained  aball  apply  to  livery 
stable  keepers.  Inn  keeper^  or  any  othw  per- 
sons letting  or  hiring  proper^  for  a  tempo- 
rary ns^  or  depositing  such  property  fer  the 
purpose  of  having  repairs  or  work  or  labor 
done  thereon."  The  charge  was  in  accord- 
ance with  tbe  provisions  of  aald  eectlui. 
There  is  a  mistake  In  setting  out  the  diarge 
In  tlie  ninth  exceptltm.  It  must,  however,  l>e 
overruled,  as  It  raises  practically  the  same 
question  as  tltat  presmted  by  the  eighth  ex- 
ception. 

6.  The  tenth  ezcepticm  aaslgns  error  In 
charging  certain  requests  of  the  plaintiff, 
and  others  of  tike  defendant  m  tba  ground 


that  they  were  In  conflict  Tbe  teQnests  of 
the  defendants  state  substantially  tlie  same 
proposition,  while  those  of  the  plalntUEs  are 
practically  the  same.  We  will  ther^ore  re> 
produce  one  of  the  defendants*  and  one  of 
tbe  plaintiff's  requests.  D^endants*  request: 
"If  the  plaintiff  delivered  the  property  In 
question  to  St  John  Butio-  tor  other  than 
temporary  use  as  bailee,  reserving  to  him- 
self any  interest  In  the  same,  and  the  plain- 
tiff failed  to  have  a  written  contract  to  that 
effect  recorded  in  the  office  of  the  clerk  of 
the  court  for  Cherokee  county,  then  such 
agre«nent  between  plaintiff  and  St  John  But- 
ler Is  null  and  void  as  against  M.  H  Boss  and 
W.  A.  Turner,  If  they  were  subsequent  credit- 
ors or  purchasers  for  valuable  consideration 
and  without  notice  of  such  Interest  In  plain- 
tiff, and  the  verdict  must  be  in  favor  of  the 
said  Bobs  and  Turner."  PaiDtiff*a  request: 
"I  chai|:e  you  that  If  St  Jolm  Butier  was 
the  ag^t  of  the  plaintiff,  and  the  plaintiff 
shipped  him  the  goods  described  In  the  com- 
plaint for  sale  as  consignee,  then  nothing 
that  he  could  say  or  do  would  enable  the 
defendant  M.  L.  Ross  to  have  a  good  title 
to  the  property  against  plaintiff.  If  same  was 
taken  for  an  antecedent  debt  which  the  said 
St  John  BuUer  owed  M.  Ll  Ross."  There 
is  no  conflict  between  the  defendants*  and 
the  plaintiff's  requests,  as  the  former  states 
tbe  general  principle  correcUy  touching  the 
defense  of  purchaser  for  value  without  no- 
tice, while  the  latter  rec<^;ni£e8  the  well- 
settled  doctrine  In  this  state  that  antecedent 
Indebtedness  Is  not  a  suffidoit  consideration 
to  support  said  defense. 

6.  The  eleventh  exception  assigns  error  In 
refusing  the  motlMi  for  a  new  trial,  on 
the  ground  that  "all  the  evidence  showed  that 
the  defendants  were  not  purchasers  or  cred- 
itors for  value,  and  as  a  matter  of  law.  his 
hcmor  should  have  set  aside  the  verdict  and 
granted  a  new  trial."  Ordinarily  the  de- 
fense of  purchaser  for  valuable  consideration 
without  notice  is  equitable  In  Its  nature,  and 
the  findings  of  fact  thereon  by  the  circuit 
court  may  be  reviewed  on  appeal.  Maxwell 
V.  Foster.  67  S.  O.  877,  45  S.  B.  927.  When, 
however,  the  question  of  notice  arises  under 
the  recording  act,  a  I^I  issue  is  presented 
and  the  findings  of  fact  in  the  drcolt  court 
cannot  be  made  the  basis  of  an  appeal  to  the 
Supreme  Court  unless  they  are  wholly  un- 
supported by  the  testimony,  in  which  case  a 
questicm  of  law  Is  presented.  Gregory  v. 
Ducker.  31  S.  0.  141,  9  S.  EL  780;  Hodges  r. 
Kohn,  67  8.  O.  69,  45  S.  B.  102.  The  ques- 
tion, therefore,  to  be  considered  in  this  ease 
is  whether  there  was  any  testimony  whatever 
tending  to  sustein  such  defense.  There  Is 
testimony  to  the  effect  that  the  defoidants 
were  purchasers,  and  that  they  did  not  have 
notice  of  the  agreement  hereinbefore  men- 
tioned between  tbe  plaintiff  and  Butier.  but 
the  defendants  failed  to  Introduce  any  testi- 
mony whatever  tending  to  show  that  tbsn 
was  audi  oonaideration  as  eQulty  recognises 
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In  flnpiwrt  of  th^  defeiiM.  On  tbe  contrarj, 
tbe  tMtlnKmy  of  the  defendnnt  Bow  was 
to  tbe  effect  that  tbe  ule  of  the  articles  to 
him  b7  Batltf  was  based  upui  the  considera- 
tion of  past  Indebtednees,  which  is  not  suffi- 
cient to  sustain  said  defense.  {Qolte  a  dif- 
ferent question  woold  be  presented.  If  tbe 
appeal  Involved  tbe  construction  of  section 
24S6  of  tbe  Cbde  of  Laws  of  ld02,  as  that  roc- 
tlaa  was  amoided  In  1898  hj  adding  tbe 
words,  "wbetbffl-  simple  contract  creditors 
or  alien  creditors.")  Harsb  t.  BamsajTi  67 
S.  C.  121,  35  S.  E.  483.  Nor  does  the  fact 
that  Butler  executed  the  mortgage  show  that 
the  defendant  Boss  had  right  thereunder  to 
take  possession  of  said  property.  Tbe  de- 
scription of  the  property  is  as  follows:  "All 
hoosehold  furniture,  all  office  furniture,  and 
all  Diy  stock  of  merchandise"  Mo  mention 
la  made  of  property  thereafter  to  be  ac- 
quired. Tbe  mortgage  was  execnted  on  the 
7th  of  February,  1901,  and  there  la  no  testi- 
mony whaterer  that  the  articles  in  dispute 
n-cre  a  part  of  tbe  stodc  of  goods  on  band 
at  thut  time.  On  the  contrary,  Ross  testified 
that  the  said  property  was  not  received  until 
about  the  Stb  or  9tb  of  June,  1901,  and  that 
the  sale  took  place  on  the  aoth  of  August, 
1901.  A  mortgage  may  be  drawn  so  as  to 
cover  additions  thereafter  made  to  tbe  stock 
of  merchandise;  but  goods  added  to  the  stock 
win  not  be  subject  to  the  lien  of  the  mort- 
gage, unless  the  description  of  fh»  property 
manifests  an  Intention  to  Include  the  articles 
nibseqaently  added  to  tbe  stock.  Moore  t. 
Bynum,  10  &  a  462,  80  Am.  Bep.  S8;  Parker 
V.  Jacobs,  14  S.  0.  112,  87  Am.  Bep.  724; 
HIrshkind  v.  Israel.  18  B.  O.  1B7;  Acker  v. 
Bowan,  33  8.  a  451,  12  S.  E.  16B,  10  L. 
a  A.  706;  Perkins  v.  Bank,  43  8.  O.  80,  20 
8.  E.  750;  Fidelity  ft  Deposit  Oa  t.  Stnrte- 
Tant  Go.  (Miss.)  88  South.  788;  Gunning- 
ham  V.  Alryan  Woolen  Millp  (N.  J.  Gb.)  61 
Atl.  372:  Tolerton  A  Stetson  Co,  T.Pirst  Nat. 
Bank  (Neb.)  88  N.  W.  865;  Oodftey  ft  Sons 
Ca  V.  Citizens'  Nat  Bank  (Neb.)  90  N.  W. 
239:  Stubblefleld  v.  Snydacker  (111.)  52  N. 
K.  742;  Wilson  v.  Selbert  (Ky.)  8  Am.  Law 
Reg.  (N.  S.)  608,  76  Am.  Dec,  728.  note. 
8uch  Intention  does  not  appear  In  this  case. 

It  Is  the  Judgment  of  this  court  that  tbe 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trial 

POPE,  O.  J.,  concurs. 

WOODS,  J.  (concurring).  I  concur  gen- 
erally In  the  views  of  Mr.  Justice  GARY, 
except  that  I  express  no  opinion  as  to  wheth- 
er section  2655  of  the  Civil  Code  of  1902 
applies  to  transactions  between  those  sus- 
taining such  relationship  as  existed  here 
betwe^  Armour  ft  Co.  and  St  John  Butler. 
Tbe  contract  between  these  parties  was  held 
by  the  circuit  Judge  to  establish  t>etween 
than  the  relation  of  bailor  and  bailee,  re- 
quiring record  as  asalnst  mbseauoit  credltora 


and  puichaam  without  notice,  and  the  same 
view  ta  taken  In  the  opinion  of  Mr.  Justice 
OABT.  If  this  view  Is  Incorrect  and  tbe 
statute  la  inapplicable,  It  would  follow  for 
a  greater  reason  that  tbe  defendants  had 
wrongfully  converted  the  property  of  tbe 
plaintiffs.  Hence,  whether  tbe  statute  does 
or  does  not  apply,  tbe  result  In  this  case  Is 
tbe  same.  Whether  goods  placed  in  the 
hands  of  an  agent  in  snch  circumstances  as 
here  appear  may  be  treated  by  subsequent 
creditors  and  purchasers  as  tbe  property  of 
the  agent  uuless  a  written  contract  with 
tbe  principal  is  recorded,  as  required  by 
section  2665,  is  a  nice  and  Important  question, 
upon  which,  it  seems  to  me,  an  opinion  should 
not  be  expressed  until  s  case  arises  in  which 
it  is  necessarily  Involved. 

Without  criticism  of  the  course  pursued  in 
this  or  any  other  cause,  I  wish  to  Roggest 
that  when  counsel  intend  to  make  the  point 
that  there  Is  no  evidence  to  support  the  claim 
of  the  plaintiff  or  the  defense  of  tbe  defend- 
ant the  best  practice  is  to  make  a  motion  to 
direct  a  verdict  If  a  motion  for  a  nonsuit 
is  Inai^roprlate,  rather  than  wait  to  move 
for  a  new  trial  after  a  verdict  has  been  ren- 
dered. This  course  would  not  only  promote 
the  Intorests  of  litigants,  bnt  save  much  time 
and  labor  In  tbe  public  Interest 


GRIFFIN  et  aL  v.  OBIFFIN. 

(Supreme  Court  of  South  Carolina.  S^t  26, 
lOOe.) 

1.  SunaooATion— Void  Fobsclobubi  Sau)— 

BlGIITB  OF  PnaOHABBB. 

A  purchaser  on  foreclosure  sale  save  a 
deed,  twlevioK  his  title  to  be  good,  which  his 
grantee  took  in  good  faith,  but  the  sale  under 
tbe  poww  of  sale  was  void  beeanse  the  &ed  waa 
executed  by  the  mortgagee  in  his  own  name, 
and  not  as  attorn^  of  tbe  mortgagor.  H«M. 
that  the  grantee  waa  subrogated  to  the  rights  of 
the  mortgagee  to  the  amount  of  the  purchase 
money  paia  by  blm. 

[Ed.  Note. — For  cases  In  point,  see  voL  44, 
Cent  Dig.  SubrogatioD,  |S  41,  42.] 

2.  Saux  —  Opebatiov  and  Bmcr  —  Void 

FOBBCLOSTTBS  SALB— C^EDim  OH  DbBT. 

Where  a  foreclosure  under  a  power  of  sale 
In  a  mortgage  waa  void  because  of  defects  in 
the  deed  of  sale,  and  the  purcbarcr  was  subro- 
gated to  tue  mortgagee's  rights,  the  mortgagor 
or  those  claiming  under  blm  are  entitled  to  have 
the  mortnge  du>t  credited  with  the  amount  of 
the  bid  al  Ow  sale. 

Appeal  from  Common  Pleas  Glrcnlt  Court 
of  Clarendon  Coonty;  Leroy  F.  Tonmans, 
Spedal  Judge. 

Action  by  Sunnel  W.  Oriffln  against  Joseph 
D.  Oriffln  and  others.  From  an  order  over- 
ruling a  demunw  to  tbe  complaint,  dtfend- 
ants  appeal.  Affirmed. 

Wilson  ft  Du  Rant,  for  appellants.  Joseph 
F.  Bhame  and  W.  G.  Davis,  tor  respondent 

WOODS,  J.  This  appeal  Is  from  an  order 
overruling  a  demurrer  to  tbe  complaint  The 
complaint  alleged  Ui  substance  that  on  Feb- 
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rnary  4,  1881,  Mosm  Lerl  undertook  to  sell 
at  public  ftuclion  stx-elerentliB  of  the  laud 
therein  described  under  the  power  contained 
in  a  mortgage  given  to  him  by  the  defendant 
Joseph  D.  Orlffln,  and  under  this  attempted 
sale  subsequently  ezecnted  to  Ferdinand  Levi, 
who  was  the  highest  bidder  at  the  sale,  what 
purported  to  be  a  deed  of  conTeyance  for 
the  consideration  of  but  that  no  title 

really  passed,  for  the  reason  that  the  deed 
was  executed  by  Moses  Lerl  In  his  own  name^ 
instead  of  in  the  name  of  the  mortgagor; 
that  on  February  14,  1891,  Ferdinand  Levi 
undertook  to  conv^  the  same  interest  in 
the  land  to  Moses  Levi,  for  the  consideration 
of  $eSO,  and  that  thereafter,  on  July  16,  1891. 
Moses  Lerl  conveyed  by  deed  to  the  plaintiff, 
for  the  consideration  of  $1,000,  all  his  right, 
title.  Interest  in  the  land,  embracing  not 
only  the  Biz  shares  covered  by  the  attempted 
sale  under  the  mortgage,  but  other  shares 
subsequently  acquired;  that  plaintiff  "pur- 
chased the  said  premises  from  the  said  Moses 
Levi  under  the  honest  belief  that  by  the  sale 
thereof  to  him  he  would  be  vested  with  a  per- 
fect legal  title  thereto" ;  that  Moses  Levi  died 
on  the  26th  day  of  January,  1899,  and  David 
Levi  and  Abe  Levi  are  executors  of  hie  will ; 
and  that  there  Is  due  and  unpaid  on  the 
mortgage  the  sum  of  $2,685,  with  Interest 
from  January  16,  1883,  at  the  rate  of  10 
per  cent,  per  annum.  Under  these  allega- 
tions the  plaintiff  asks  to  be  subrogated  to 
the  rights  of  Moses  Levi  and  Ferdinand  Levi 
to  the  extent  of  the  sum  of  |1,000  paid  by 
him  for  the  land,,  and  interest  thereon,  and 
that  he  have  Jui^ment  of  foreclosure  for 
that  amount 

A  demurrer  to  the  original  complaint  in 
the  cause  was  susteined  by  this  court  (70 
S.  C.  220,  49  S.  E.  661),  but  as  a  result 
of  the  views  expressed  in  the  former  opinion 
the  plaintiff  amended  in  two  important  par- 
ticulars :  The  personal  representatives  of  the 
deceased  mortgagee  have  been  made  parties 
defendant,  and  the  allegation  has  been  made 
that  the  plaintiff  Iwught  from  Moses  Levi 
under  the  belief  that  he  was  obteinlng  a  good 
title.  The  executors  of  Moses  Levi  have 
made  no  objection  to  the  suffidency  of  the 
complaint,  and  In  making  them  parties  the 
plaintiff  has  brought  before  the  court  all  who 
can  possibly  have  any  interest  In  the  mort- 
gage. The  interest  in  the  cause  of  the  mort- 
gagor, Joseph  M.  Orlffln,  and  thoie  who  claim 
under  him,  is  necessarily  confined  to  the 
Talldlly  and  amount  of  the  mortgage  as  a 
present  lien  on  the  land.  They  are  not 
concerned  with  the  questton  whether  the 
plaintiff  la  entitled  to  be  subrogated  to  the 
rights  of  Mosee  Levi,  mortgagee,  for  any  de- 
fense tbey  may  have  against  the  original 
mor^ftgor  would  be  effectual  against  his  as- 
tAgaee  or  one  sabrogated  to  bis  rights.  The 
executors  of  the  mortgagee  belnff  before  the 
court,  any  judgment  rendered  with  respect 
to  the  interest  in  the  mortgage  claimed  by 


the  plaintUf  must  forever  preclude  them  fron> 
further  demands  against  the  deftodants  bas- 
ed OD  the  mortgage  to  the  stent  of  the 
amount  thereof  that  m^  be  adjudged  to 
belong  to  the  plaintiff. 

But,  waiving  this,  the  allegations  of  the 
complaint.  If  true,  entltie  the  plaintiff  to 
subrogation  in  any  view  that  can  be  taken. 
It  Is  not  necessary  to  the  pialntUTs  right 
of  subrogation  to  allege  and  prove  tliat  elthw 
Ferdinand  Levi  or  Moses  Levi  honestly  be- 
lieved the  sale  to  be  valid  and  the  title  made 
under  It  good;  for,  the  deeds  t>eing  actually 
ineffectual  to  convey  the  title,  the  mortgage 
was  not  discharged  by  It,  and  when  the  plain- 
tiff paid  his  money  and  took  the  deed  from 
the  mortgagee,  not  as  a  speculative  volunteer, 
but  In  good  faith,  bdleving  his  titJe  to  be 
good,  he  was  entitled  to  have  from  tbe  mort- 
gagee the  benefit  of  the  mortgage  to  tbe 
extent  of  the  purchase  money  paid  by  him. 
On  this  point  tbe  case  of  Sims  v.  Steadman, 
62  S.  C.  300,  40  S.  E.  677,  Is  conclusive.  The 
correlative  equity  of  the  mortgagor  and  those 
holding  under  him  la  to  have  credit  on  the 
mortgage  debt  for  at  least  the  amount 

of  the  original  bid,  as  the  proceeds  of  the 
sale  of  the  land,  even  If  at  the  resale  now 
demanded  the  land  shoald  bring  less  than 
that  sum,  for  the  reason  that  the  mortgagor 
was  In  no  way  responsible  for  the  failure  to 
pass  a  good  title  by  the  deeds  made  under 
the  former  auction  sale. 

It  Is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


JONES  V.  WBSTERN  UNION  TBLB- 
ORAFH  GO. 

(Snpreme  Court  of  South  Carolina.  Sept  iS. 
,  1906.) 

1.  nUGBlPBS— FAIIAJBI  TO  DUITSB  TCU- 

QBAIL 

In  an  action  for  failing  to  deliver  a  tale* 
sram,  plaintiff  can  show  tihat  defendant  had  no- 
^cc  from  him  ot  tbe  purpose  of  the  uiessace 
from  its  terms,  in  cfumecnm  with  Intmnafion 
given  by  him  to  Its  ag«it. 

(Bd.  Note.— For  cases  In  noint,  see  vol.  45, 
Cent  IHg.  Telegraphs  and  Iftlephones,  f  62.] 

2.  APPSAI. — HaBMT-WAW  BiBBOB. 

Admission  of  evidence  wholly  irrelevant, 
but  not  prejudicial,  !■  not  ground  for  reversal 

[Ed.  Note.— For  cases  In  point  «ee  vol.  3, 
C«nt.  IMg.  Appeal  and  Brror.  H  4153,  4154.] 

3.  Teleobaphb— Failubb  to  Delivbb  Tble- 

OBAJt. 

In  an  action  for  fallun  to  deliver  a  tele- 
gram, evidence  that  the  message  was  proonpt^ 

transmitted  to  defendant's  office  at  toe  place 
named,  but  could  not  be  delivered  over  a  tele- 

fihane  as  directed  because  of  a  defect  in  the 
Ine,  shows  no  wanton  disregard  by  deCoidant 
of  its  duty. 

4.  SaUB— DA1U.GK8. 

In  an  action  for  ftUlure  to  deliver  a  tele- 
gram, that  plaintiff  remained  in  a  livery  stable 
for  four  hoars  exposed  to  the  cold  was  not  the 
actual  result  of  such  failure,  and  the  only  re- 
covery should  be  for  the  cost  of  the  measase 
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tod  cMTcjuice  whldi  pbintifl  wis  compelled  to 

Uk  because  of  the  iiwulellT6iT< 

lEd.  Note.— For  casM  In  point,  see  toL  4S, 
Cent  IHs.  Til«i^«pl»  ud  Tb1«iAoom,  H  64, 

SI4 

Appeal  from  Common  Pleas  Circuit  Court 
of  UoiOB  Gounty;  Klngh,  Judge. 

Action  bj  William  W.  Jonei  ftgalnit  tbe 
WMtan  Uaion  l?elegrftpb  Company.  Judg- 
ment  for  pUIntUC  Defendant  a^eala.  Be- 
Tmed. 

Oea  H.  Ferrons,  Evans  &  Finlejr,  and  J. 
A.  Stwjet,  for  appellant  De  Fan  &  De 
FUR  and  Stanyanie  WllBcm,  for  reepondent. 

JONEiS.  J.  The  plaintiff,  living  at  Whit, 
mire,  in  Newberry  county,  S.  C,  on  the  mom- 
ioc  of  February  17,  1904,  received  a  tele- 
Srapble  message  from  fala  father,  living  at 
Lockbart  Mills,  in  Union  county,  announcing 
the  death  of  plaintiff's  brother-in-law,  burial 
next  day,  with  request  to  come  at  once. 
About  12:30  o'clock  that  day  plaintiff,  in 
r^ly  to  said  message,  filed  with  defendant 
at  Wtiitmire,  to  be  transmitted  to  hia  fatber 
It  Loekhart  Mills,  a  message  in  these  words: 
"Ueet  me  at  Union  this  p.  m."  Plaintiff, 
tritUn  80  or  45  minutes  thereafter,  left  Whit- 
mire,  traveling  in  a  hired  conveyance  to 
Cnion,  a  distance  of  18  miles,  expecting  that 
Ms  father  would  meet  him  at  Union  with  his 
OTQ  conveyance  to  carry  him  to  Loekhart 
HillB,  a  distance  of  14  miles.  Plaintiff  ar- 
Hred  at  Union  at  4  o'clock  p.  m.  and  re- 
mained there  nntil  8  o'clock  p.  m..  expecting 
bis  ftther.  He  then  called  up  his  father 
It  Loekhart  Mills  over  the  phone,  ascer- 
tataied  HuA  the  message  had  not  been  de- 
livered, arranged  with  his  father  to  meet 
him  halfway,  procured  a  conveyance  dt 
VtOan  at  a  cost  of  |3.S0.  pnxMeded  towards 
LoAhart  Mills,  was  met  by  his  father  with 
a  conveyance  about  halfway,  and  arrived  at 
Loekhart  Mills  at  12  O'clock  that  night 
There  bad  been  a  sleet  on  the  night  of  the 
16tb  of  Febroary,  'On  weather  was  very  cold 
111  next  day.  and  grew  colder  as  the  evening 
iidTsnced.  Tbe  plaintiff  brought  this  action 
fnr  damagea  for  alleged  negllgmt  and  willful 
fiQiue  to  dellTer  tbe  message  to  his  father, 
aUegh^  as  elem^ts  of  damages  that  be  was 
tfaereliy  compelled  to  wait  at  a  disagreeable 
Urery  and  horse  stable  in  the  town  of  Union 
tbont  finir  faonrs  on  a  bitter  cold  evening, 
that  he  was  compelled  to  hire  a  vAlcle  and 
tnvel  over  rongb  road  In  tbe  cold  bitter 
nlibt  to  Lo(iktaart  Mills,  and  that  be  iniffAred 
sreat  mental  angnlsb  because  of  defendant's 
conduct  Tbe  Jury  rendered  a  verdict  for 
pWntlfl  In  the  nim  of  f2Sa 

1.  The  defendant's  first  exertion  allegee 
nror  in  allowing  the  plalnUff ,  over  objection, 
to  testify  tiial^  when  be  delivered  the  mes- 
Bsge  to  the  agent  at  Whttmire.  be  told  tbe 
agent  snbstantlally,  ttiat  bis  wife's  brother 
wu  dead,  Uiat  the  bnrlal  was  next  day,  tbat 
be  had  to  go  Uiat  n^^it  onnld  not  make  It 


by  train,  and  wanted  tbat  message  sent  to 

bis  fatbor  to  meet  him  at  Union  with  con- 
veyance^ The  appellant  does  not  dispute  the 
general  rule  that  It  is  competent  to  show  that 
a  telegraph  company  had  notice  of  the  Im- 
portance and  purposes  of  a  message,  either 
from  the  face  of  the  message  or  from  in- 
formation bad  or  given  at  tbe  filing  of  the 
same;  but  the  point  now  made  is  that  the 
testimony  was  not  competent  In  this  In- 
stance because  of  the  decision  on  tbe  former 
appeal  In  this  case  CTO  S.  0.  640,  50  S.  K. 
198),  holding  that  It  was  proper  to  stiike 
out  of  the  complaint  an  allegation  "tbat  said 
message  was  written  by  said  agent  tot  plain- 
tiff, who  told  the  said  agent  that  be  wanted 
Ihe  message  to  tell  his  father  to  meet  him- 
self and  wife  that  evening  with  turnout  at 
Union,"  and  that  with  this  allegation  strick- 
en out  there  was  no  allegation  In  the  com- 
plaint to  wblcb  tbe  testimony  was  relevant 
An  examination  of  tbe  opinion,  in  70  S.  0. 
640,  60  S.  B.  198,  will  show  tbat  tbe  purpose 
of  the  defendant  and  the  court  was  to  strike 
from  the  complaint  all  allegations  therein 
tending  to  connect  plalntlfTs  wife  and  baby 
with  the  message.  To  have  done  otherwise 
would  have  permitted  plaintiff  to  c<mtradlct 
the  terms  of  the  message  which  he  alleged 
that  he  delivered  to  defendant  It  is  not  the 
Intention  or  effect  of  that  decision  to  prevent 
the  plaintiff  from  showing,  so  far  as  she  was 
concerned,  that  defendant  bad  notice  of  the 
purposes  of  the  message  from  its  terms,  in 
connection  with  the  Information  conveyed  to 
defendant's  agent.  The  ruling  of  the  circuit 
court  was  therefore  correct 

2.  The  second  exception  l>elDg  withdrawn, 
we  notice  the  third  exception,  which  relates 
to  the  relevancy  of  certain  testimony  as  to 
the  relative  merite  of  the  Bell  and  Bedford 
telephone  systems.  Tbe  testimony  was  whol- 
ly Irrelevant  to  any  issue  raised  by  the  plead- 
ings, but  as  we  fall  to  see  wherein  any  barm 
could  have  resulted  to  defendant  there  Is  no 
ground  for  reversal  upon  this  exception. 

8.  Appellant's  main  reliance  is  upon  tbe  ex- 
ception which  assigns  error  In  refusing  de- 
fendant's request  to  charge  the  Jury  that 
there  is  no  evidence  of  willful  wrong,  and 
tbat  they  could  not  find  a  verdict  for  puni- 
tive damages.  It  Is  now  well  settled  tiiat  It 
ts  error  of  law  to  refuse  to  so  charge,  when 
requested,  If  there  Is  no  evidence  of  willful- 
ness. Machen  v.  Telegraph  Co.,  72  S.  C.  267, 
61  8.  B.  697;  Murray  v.  Tel.  Co.,  74  S.  C.  68, 
54  8.  E.  209.  The  testimony  for  plaintiff 
merely  showed  a  failure  to  deliver  the  mes- 
sage, and  failure  to  notify  plaintiff  of  non- 
delivery. It  appears  tbat  there  were  two 
ways  of  transmitting  a  message  from  Whit- 
mlre  to  Loekhart  Mills ;  one  by  way  of  Char- 
lotte to  Sbarui,  and  thoice  by  Bedford  tele- 
j>botte  to  Loekhart  Mills,  tbe  other  by  way 
of  Spartanburg  or  Atlanta  to  Lockbart  Junc- 
tion, and  thence  by  Bell  tdepbone  to  Lock- 
bart Mills.  The  message  received  by  plabk- 
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tiff  hlB  father  went  way  of  Lock- 
hart  JunctioiL  The  defendant  promptly 
transmitted  the  message  Id  question  to  Shar- 
on, and  made  several  efforts  to  telephone 
through,  but  failed  to  do  so,  because  the  tele- 
phone line  was  down,  probably  because  of 
the  sleet  the  night  before.  The  Sharon  agent 
then  sent  service  message  to  the  siding  office, 
notifying  of  inability  to  deliver  over  tele- 
phone, and  sent  message  by  next  mall  to 
Lockhart  Mills.  The  defendant  could  not 
have  noticed  the  plaintiff  at  Whltmlre  of  the 
nondelivery  of  the  message,  as  plaintiff  had 
left  Whltmlre  for  Union  before  the  return 
service  message  was  received,  and  there  was 
DO  allegation  or  evidence  that  defendant  con- 
tracted to  transmit  such  notice  to  plaintiff  at 
Colon.  It  may  be  suggested  that  there  was 
■ome  evidence  of  willful  wrong  In  not  trying 
to  deliver  by  way  of  Lockhart  Junction,  since 
a  message  bad  that  morning  successfully 
come  to  plaintiff  that  way,  to  the  knowledge 
of  defendant;  but,  on  the  other  hand,  there 
was  undisputed  evidence  that  it  was  usual  to 
deliver  messages  to  Lockhart  Mllla  by  way  of 
Sharon  over  the  Bedford  telephone,  which  is 
ordinarily  a  good  line,  and  there  was  no  al- 
legation or  evidence  that  defendant  contract- 
ed to  deliver  the  message  over  the  Bell  tele- 
phone from  Lockhart  Junction.  After  care- 
ful consideration,  we  find  that  there  was  no 
evidence  whatever  that  defendant  wantonly 
or  wlllfnlly  disregarded  Its  duty  to  plaintiff. 
The  fourth  exception  is  therefore  sustained. 

The  fifth  exception  charges  error  In  refus- 
ing to  grant  the  motion  for  a  new  trial  based 
upon  three  grounds:  (1)  There  was  no  al- 
te^tlon  and  no  evidence  that  defendant  had 
notice  of  any  special  damages  that  would  re- 
sult from  failure  to  deliver  said  tel^am; 
(2)  there  was  no  evidence  of  any  damages 
enstalned  as  the  direct  and  proximate  result 
of  defendant's  failure  to  deliver  said  tele- 
gram; (8)  there  was  no  evidence  to  support 
the  verdict  The  following  testimony  of 
plaintiff  appears  at  folio  46  of  the  case:  "Q. 
Tell  us  Jmt  what  you  did  tell  the  agent,  give 
us  your  worda  A.  I  told  blm  I  wanted  to 
send  a  message  to  J.  J.  Jonea  at  Lockhart, 
and  he  said,  'All  right;  what  for?  And  I 
told  him  I  received  one  a  few  minutes  ago 
from  my  father  that  my  wife's  brother  was 
dead,  and  I  wanted  to  go,  but  couldn't  get  to 
Lockhart  without  hiring  another  turnout  at 
Union,  and  I  said  he  has  got  a  turnout  at 
Lockhart,  and  it  won't  cost  him  anything, 
and  I  wanted  blm  to  meet  me  there,  and  he 
said,  'All  right  25  cents,'  and  I  gare  him  a 
quarter  and  walked  out."  It  Is  apparent 


from  the  above  that  there  was  evidence  that 
defendant  had  notice  that  the  purpose  of  the 
message  was  (1)  to  enable  plaintiff  \o  reach 
Lockhart  Mills  that  evoilng  because  of  the 
death,  and  of  the  funeral  next  day,  of  his 
wife's  brother,  and  (2)  to  avoid  the  expense 
of  hiring  a  conveyance  at  Union.  Since 
plaintiff  reached  Lockhart  Mills  in  time  for 
the  burial,  there  was  and  could  be  no  claim 
for  mental  anguish  damages  on  that  account, 
and  there  is  no  allegation  In  the  complaint  of 
any  mratal  suffering  resulting  from  the  four 
hours*  delay  In  being  with  his  dead  brother. 
Hence  we  may  eliminate  from  the  case  men- 
tal anguish  as  a  proper  element  of  damages. 
The  plaintiff's  remaining  In  a  disagreeable 
livery  stable  for  fotur  hours  on  a  cold  day 
was  not  such  a  result  as  could  have  been 
within  the  contemplation  of  the  parties,  or 
such  as  should  have  been  reasonably  antici- 
pated by  the  defendant  from  a  failure  to  de- 
liver the  tel^am,  but  was  the  rosnit  of 
plaintiff's  choice  to  remain  there  instead  of 
seeking  a  more  comfortable  place  or  pursuing 
his  Journey  In  a  hired  conveyance.  Likewise 
his  exposure  to  the  cold  and  bis  suffering 
therefrom,  beyond  what  he  would*  have  en- 
dured In  any  event,  even  had  his  father  met 
him  as  expected,  was  the  result  of  hia  failure 
to  hire  the  conveyance,  ready  at  hand  at  any 
moment  and  setting  out  on  his  Journey  with 
reasonable  promptness,  after  knowledge  that 
bis  father's  conveyance  had  not  arrived.  The 
plaintiff  had  the  means  to  procure  another 
conveyance,  as  shown  by  the  fact  that  he 
did  finally  hire  one,  and  he  was  aware  of  the 
inclemency  of  the  whether  and  the  near  ap- 
proach of  night  and  the  considerations  that 
made  him  wish  to  reach  Lockhart  Mills  as 
soon  as  possible.  The  law  requires  one  who 
Is  affected  by  the  negligence  of  another  to  use 
ordinary  care  to  avert  or  minimize  the  harm- 
ful consequences.  27  Bncy.  Law,  1038;  Wil- 
lis T.  Tel.  Co.,  89  S.  C.  539,  48  S.  B.  638,  104 
Am.  St  Rep.  8S8.  So  that  conceding  that  the 
jury  found  the  defendant  negligent  In  fail- 
ing to  deliver  the  message,  there  was  no 
foundation  In  the  evidence  for  holding  defend- 
ant liable  for  a  sum  greater  than  the  cost  of 
the  telegram  and  the  expense  incurred  by 
plaintiff  In  hiring  a  conveyance  as  the  nat- 
ural and  proximate  result  of  the  Mlure  to 
deliver  the  telegram,  and  within  the  contem- 
plation of  the  parties. 

The  judgment  of  the  drcnlt  coort  is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

OABT,  A.  J.,  concurs  In  tiie  reanlt 
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SPSNOBB  r.  BfAHON  et  aL 

(Saprenw  Coort  of  South  Carolina.    Bvft  24, 
190*.) 

L  MumoxpAi.  CoEPOBATiORl  —  Ooimoi.  or 
SnuBTS— OsnBuononi. 
A  city  has  no  right  to  nant  a  Ucenw  to 
coDdoet  a  bnaln—  In  tba  inrMt^  in  a  raiall 
shop  on  wbeela,  which  haa  not  bean  morod  for 
EDontbi. 

[Ed.  Noto.— For  caaea  In  tmint.  tea  rol.  86, 
Cent  Dig.  Monldpal  CSorporatimiB,  ||  1461' 

2.  Bajo— BxToojinoR  or  Lzoraas. 

Where  a  person  accepts  from  the  major  a 
license  to  Qondiict  a  bosiness  on  the  sbreeta,  rev- 
ocable at  the  will  of  the  citr  coandl,  he  takes 
flnbject  to  the  continuation  of  the  oonaoit  of  the 
connrfl  to  each  nae  of  the  streets. 

[Ed,  Note— For  cases  in  point,  see  vol.  36, 
Cat  Dig.  Municipal  Corporations,  i  1482.] 

S.  IitJtntonoM— Revocation  of  I/Icense. 

Where  a  license  hae  already  expired  hj  its 
limitation,  the  ooort  cannot  OQoin  the  levocs- 
tioB  thereof. 

[Ed.  Note^For  casei  In  point,  aae  toL  27, 
Cent  Dig.  Injonction,  I  20.] 

Appeal  from  Conunon  Pleat  Olrcnlt  Court 
of  OTeeavUle  Connty;  Dantzler,  Judge. 

ActicMi  by  Cbarlea  BL  Spencer  against  Q. 
H.  MaboD  and  T.  BecknelL  From  an  order 
refusing  a  temporary  Injimctiop,  plaintllf  ap- 
peals. Affirmed. 

J.  X  McSwaln,  for  appellant  Wta.  O. 
arrtne,  fiv  rwpondsnts. 


WOODS,  J.  OnMaicb8,1905,  flwplalntUZ 
obtained  from  the  cleA  of  the  city  GcnucU 
of  OremTillo  by  direction  of  the  mayor  a 
liooiae  In  tbe  ftdlowing  worda:  "(Revocablo 
at  will  of  tlw  eonncU.)  Oity  of  QreenTUlei 
Beoelpt  f»  fecial  taxes.  Bectf ved  of  Chas, 
I.  SpenoCT  Are  doUan^  l>elng  tbe  ipedlal  11- 
eenae  tax  tor  one  year  on — Business  as  Gold 
Lnncbes,  ending  March  1, 1806.  Paid  March 

1906.  W.  R  HcDaniel.  Olerk  of  OonncU." 
The  plalntUC  alleges  mider  tUs  license  be 
was  antboriaed  to  conduct  a  bn^ness  In  what 
he  designates  a  "moving  caf^"  wliJcb  he 
describee  as  "being  a  small  room  reatlng  on 
wheels,  and  which  may  be  easily  drawn  from 
one  place  to  another  and  need  in  some  oon- 
nnlent  station  in  or  lor  the  streeta."  The 
bnslnees  was  conducted  mainly,  If  not  entire- 
ly, at  the  intereectlon  of  Main  and  Waablng- 
ton  streets,  along  which  mwA  dty  trafflo 
passed.  In  October  tbe  mayor,  through  the 
chief  of  police,  required  the  plalntlfl  to  re* 
move  tbe  "moving  cafft"  from  the  street, 
and  snbseqnently,  on  November  7,  1906,  the 
city  coandl  nndortook  to  revoke  the  license. 
Thereupon,  on  November  8,  190S,  this  ac- 
tion waa  brought  against  the  mayor  end 
chief  of  police,  aAIng  that  they  be  aijotned 
•from  Interfering  with  tbe  plaintiff  or  his 
business  under  said  license  so  long  as  plalntlfl 
conducts  same  In  an  orderly  and  peaceable 


manner."  The  circuit  Judge,  after  bearing 
tbe  return  of  the  defendants,  several  affida- 
vits aa  to  the  reasons  which  influenced  tbe 
dty  council  in  revoking  tbe  llcoise  and  an 
affidavit  of  tike  plalntifE  In  reply,  denied  the 
application  for  injunction,  and  the  plaintiff 
appeals. 

In  their  returns  the  defendants,  among 
other  tblnga,  aver  that  when  the  llMOse  was 
Issued  It  waa  contemplated  that  the  "moving 
cafA"  would  be  a  small  affair  to  be  freauently 
moved  about  so  as  to  avoid  complaint;  where- 
as, the  plaintiff  has  actually  fitted  up  a 
smaU  store  with  electric  lights,  and  has  con- 
ducted a  large  buslnesa  for  six  months  on 
Washington  street  at  Its  intersection  wltb 
Main  street,  where  there  Is  a  great  volume 
of  traffic;  and  that  the  store  and  business 
constitute  a  serious  obstruction  to  the  use  of 
the  street  The  defendant,  in  bis  reply,  al- 
leges that  the  mayor  well  knew  the  character 
of  the  buslnesa  when  the  license  waa  issued, 
and  be  denies  tliat  it  waa  an  obetmctlon  to 
the  street;  but  he  does  not  deny  defoidanta' 
allegations  that  he  had  been  doing  a  large 
business  In  what  is  practically  a  store  or 
shop,  though  mounted  on  wheete.  which  had 
not  been  moved  for  six  monthe,  in  an  Impor- 
tant public  street  of  a  dty  containing  about 
20.000  Inhabltanta.  These  Indlsputed  facts 
are  dedslve  of  the  case.  We  do  not  consider 
In  detail  the  limitations  upon  the  power  of  a 
dty  coundl  to  revoke  an  ordinary  license  to 
a  merchant  or  a  restaurant  keeper  doing  bual- 
ness  on  his  own  pranlsee  in  the  ordinary  way. 
for  this  case  Is  oitirely  different 

1.  The  streets  of  a  dty  are  for  iMssage 
and  travel,  and  a  dty  council  has  no  power 
unless  authorised  by  statute  to  devote  them 
to  any  purpose  which  would  Interfere  with 
this  public  use;  for  a  dty  council  cannot 
lieoue  a  public  nuisance.  "Tbe  king  cannot 
license  tbe  erection  or  commission  of  a  nui- 
sance; nor  in  this  country  can  a  municipal 
corporation  do  so  by  Virtue  of  any  Implied 
or  general  powers.  A  building  or  other 
structure  of  a  like  nature,  erected  upon  tbe 
street  without  the  sanction  of  the  Legisla- 
ture, la  a  nuisance  and  tbe  local  corporate 
anthoritleB  d  a  place  cannot  give  a  valid 
permlaaion  flins  to  oooo^  streets  without 
ezpreas  power  to  tbia  end  conferred  upon 
them  1^  charter  or  etatntK"  2  Dilkm'a  Mo- 
nldpal Corporations,  I  600l  Tbe  plalntlfli 
It  is  tnm,  denies  that  he  baa  obetructed  tbe 
street  but  it  la  Invoasible  ttaX  anch  an  ee- 
tabliahmeut  aa  be  maintained  should  not 
constltnte  an  obstmetlon  when  placed  on  (me 
of  the  main  thoroughfares  of  a  dty.  As  the 
coundl  could  confer  no  right  to  such  use  of 
the  street,  the  plaintiff  could  not  acquire  un- 
der a  dty  license  a  right  to  euch  use  Justify- 
ing the  interference  of  a  court  In  his  behalf. 
But  assuming  that  the  city  coundl  could 
and  did  by  license  authorize  such  use  by  the 
plaintiff  of  the  public  street  In  hia  bnslneaa, 
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aa  expressed  tn  the  license,  of  aelllng  "cold 
Itmches."  this  could  not  avail  him.  Dnder 
thlB  view  the  plaintiff  wonld  have  (1)  the 
right,  along  with  other  reataarant  keepers, 
of  selling  cold  lunches;  and  {2)  the  special 
right  to  maintain  his  restaurant  on  the 
street  It  may  be  the  council  could  not 
refuse  the  general  license  to  sell  cold  lunches 
upon  payment  of  the  r^lar  fee  or  revoke 
such  llc^ise  except  for  cause;  but  the  special 
right  to  the  use  of  the  street.  If  It  existed 
at  all,  depended  on  the  permission  of  the 
council  granted  under  their  general  power  of 
su[)erTislon  of  streets,  and  hence  when  the 
plaintiff  accepted  a  license  contemplating  the 
special  privilege  of  using  the  streets,  which 
on  its  face  provided  It  would  be  revocable 
at  will  of  the  council,  he  took  the  risk  of 
continuation  of  consent  of  such  use  of  the 
street  There  were  several  issues  of  fact 
between  the  parties,  made  by  the  allegations 
of  the  returns,  but  m  have  considered  only 
the  facta  that  are  b^md  dispute,  and  on 
thew  the  judgment  must  be  affirmed. 


2.  But,  even  If  the  circuit  Judge  had  bw« 
In  error,  this  co\irt  cannot  now  make  any 
order  that  would  avail  the  plaintiff.  He 
rests  his  right  to  conduct  his  business  ud 
his  claim  to  relief  altogether  on  the  li- 
sence  which  was  granted  on  March  9,  1905, 
and  which  expired  by  Its  own  terms 
on  March  1,  1906.  The  cause  was  beard 
In  this  court  on  May  22,  1906,  when  tbe 
plaintiff  had  already  been  prohibited  from 
conducting  his  business  for  the  entire  period 
covered  by  the  license.  The  court  cannot  en- 
join an  act  already  committed,  and  in  tbU 
case  It  is  obvious  there  Is  no  way  to  restore 
plaintiff  to  his  former  status  by  mandatory 
Injunction.  1  High  on  Injunctions,  f  22. 
The  same  principle  was  applied  to  an  appli- 
cation for  prohibition  In  State  ex  rel.  Hamer 
V.  Stackhouse,  14  S.  C.  427,  and  to  an  ap- 
peal by  the  state  from  an  order  quashing  a 
panel  of  petit  jurors,  In  State  v.  Henderson, 
73  S.  C.  201.  S8  S.  B.  170. 

It  is  the  judgment  of  this  court  ttuit 
the  judgment  of  the  circuit  court  be  affirmed. 
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BAOINB  T.  JDTNA  Lirs  INS.  00. 
(Sapmia  Coait  of  South  GaroUu.  Sept  24, 

L  ArPEAIr-OBJZCTIONS    III    TBT^L  OoTJBT— 
NiOBBSITT  OF  SPECinO  OBJZCTIOIf. 

An  exception  bsBed  oo  a  rulinis  u  to  tbq 
tdminioai  of  erideitce,  where  the  cnao  showed 
that  it  waa  merely  obieeted  to  without  atatlns 
fht  objection,  will  not  be  considered. 

[Sd.  Not&—For  caaee  in  point,  tee  vol.  2, 
Ceat  Dig.  Appeal  and  Error,  |  1141 ;  toL  46, 
Gent.  Dig.  THal.  U  194,  lOQ.] 

2L  IMSUUHCE  —  AUTHOBITT  OV  AOEIIT  —  PaT- 
UKT  or  PbEUIUHS— TOOB— CHAJtOB. 

Where  an  Inaurance  i^ent  hae  authority 
to  Inue  policies,  hie  act,  In  changiaf  the  date 
of  payment  of  premlumi  by  indorsins  on  an 
envelope  in  whlcA  the  policy  la  delivered  a  date 
different  from  that  in  the  policy  and  in  the  or- 
der given  insured  on  bia  employer  to  pay 
the  premium  out  of  hia  wagca.  la  binding  on  the 
izuaniDce  company. 

Aiqpeal  from  Cmimon  Pleaa  Clicult  Goart 
of  Chraokee  Cmxntj;   Klugta,  Judge. 

Action  b7  Lucy  Haglns  against  the  ^tna 
LlCe  Insnrance  Company.  Judgment  for 
plaJntur,  and  defendant  appeals.  Affirmed. 

Carlisle  ft  Carlisle,  for  appellant  O.  W. 
Bpeer  and  W.  S.  Hall,  for  respondoit 

POPE^  C.  J.  Lucy  Hagins  bronght  her 
action  to  recover  the  sum  of  $1,000  upon  a 
policy  of  insurance  Issued  by  the  defendant 
to  J.  R.  Haglns,  her  husband,  for  the  benefit 
of  the  plaintiff.  The  policy  was  Issued  Au- 
gnst  20,  1903,  and  the  insured  was  killed 
In  a  railroad  accldmt  October  28,  1003. 
These  facts  were  set  out  In  the  complaint, 
that  all  the  terms  and  conditions  of  the 
policy  had  been  complied  with.  A  Judgment 
tor  $1,000,  with  interest  from  October  28, 
1903,  was  demanded.  The  answer  admitted 
the  execution  of  the  policy  and  the  death  of 
J.  a.  Haglns,  but  it  alleged  that  the  policy 
sued  on  was  null  and  void,  and  not  in  force 
at  the  time  of  the  action,  for  the  reason  that 
DO  premium  on  said  policy  had  ever  been 
paid  by  J.  B,  Hagins,  and  that  said  premium 
had  never  been  earned,  and  hence  contended, 
under  the  terms  of  the  policy,  no  recovery 
coDid  be  had.  The  action  came  on  for  trial 
before  his  honor.  Judge  Klugh,  and  a  Jury. 
Both  sides  Introduced  testimony,  and  after 
the  charge  of  his  honor,  the  Jury  rendered 
a  verdict  for  the  plaintiff  for  $1,140.  A  mo- 
tion for  a  new  trial  was  made,  on  the  ground 
that  the  verdict  of  the  Jury  was  wrong  In 
amount,  In  that  the  Jury  did  not  credit  the 
amount  of  unpaid  premiums  that  should  have 
been  credited  according  to  the  terms  of  the 
policy.  This  motion  was  granted  by  his  hon- 
or upon  the  condition  that  the  verdict  should 
be  credited  with  the  sum  of  $20,  with  In- 
t««st  from  October  28,  1905.  Accordingly, 
Judgment  was  entered  for  $1,117.20,  instead 
of  $1,140. 

After  the  entry,  of  Jndgmoit  opoo  the 


amended  verdict,  the  defendant  appealed 
upon  five  grounds,  which  we  will  now  consid- 
er in  their  order.  We  add,  that  this  case  has 
been  before  this  court  before  (72  8.  a  216, 
SI  S.  B.  688),  where  a  new  trial  was  granted. 

1  "Because  his  honor  erred  In  admitting 
In  evidence  the  envelope  In  which  the  policy 
was  sent  to  Hagins,  and  the  indorsements, 
such  Indorsements  being  no  part  of  the  con- 
tract, and  It  having  been  shown  that  the 
agent  that  made  them  had  no  authority  to  do 
BO."  It  Is  true,  the  defendant  objected  to  the 
Introduction  of  the  envelope,  upon  which  was 
entered  In  the  handwriting  of  the  agent  of 
the  defendant  who  Issued  the  policy,  the 
following  words :  "Payable  from  wages 
earned  in  months  of  $5.00  October,  $5.00 
November,  $6.00  December,  $5.00  in  January 
—total  $20.00;"  but  no  gronnds  of  objection 
were  made  by  said  defendant.  All  he  did 
was  to  say :  "I  object"  Nothing  else  Is 
shown  in  the  "case."  This  court  has  held, 
In  many  cases,  that  It  will  not  consider  an 
exception  based  on  the  ruling  of  the  presiding 
Jndge  as  to  the  admission  of  testimony  where 
the  case  shows  that  It  was  merely  objected 
to  without  statlug  the  objection.  Allen  v. 
Cooley,  53  8.  0.  77,  30  S.  E.  721 ;  Norrls  v. 
Cllnkscales.  SO  S.  C.  232.  37  S.  B.  821;  and 
many  other  cases  of  similar  Import  Be- 
sides, the  circuit  Judge  overruled  a  motion 
for  a  new  trial  upon  this  ground,  and  no 
exception  has  been  taken  on  that  account 
This  exception  Is  overruled. 

2,  3,  4.  "Because  hie  honor  erred  In  char- 
ging the  Jury  as  follows :  'If  you  find  that 
the  Insurance  company  entered  Into  a  con- 
tract by  which  he  was  to  pay  the  first  pre- 
mium In  September,  and  afterwards  modified 
that  contract  by  allowing  him  to  pay  the 
first  premium  In  October,'  eta,  the  error 
being  that  there  was  no  such  modification 
whatever  shown,  nor  was  there  any  evidence 
whatever  to  that  effect,  except  the  Indorse- 
ments on  the  back  of  the  envelope,  which,  If 
competent  evidence,  could  not  have  been  suffi- 
cient to  change  the  writing  contract  entered 
Into  by  the  parties  hereto.  Because  his  honor 
erred  In  charging  the  Jury  as  follows :  *If  you 
should  find  that  the  Insurance  company  modl< 
fled  that  agreement  so  that  the  first  premium 
was  to  be  paid  out  of  the  earnings  for  Octo- 
ber,' etc.,  the  error  being  the  same  as  in  the 
preceding  exception.  Because  his  honor  erred 
In  charging  plalntllTs  thirteenth  request  to 
charge,  for  the  same  reasons  that  error  was 
made  as  stated  In  above  exceptions."  To  un- 
derstand the  error  here  complained  of,  it 
should  be  stated  that  In  the  body  of  the  poli- 
cy, in  prhit,  It  was  stated  that  the  Insured 
had  agreed  to  pay  $0  of  bis  wages  for  the 
month  of  September,  1008;  $5  of  his  wages 
for  the  month  of  October.  1903;  $S  of  his 
wages  for  the  month  of  November,  1903 ;  and 
$S  of  his  wages  for  the  month  of  December, 
1903 ;  and  in  the  order  upon  the  railroad  tiie 
deceased,  J.  B.  Hoglna,  had  given  an  wder 
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eorreflpondliic  with  the  months  Jost  an- 
nounced, Imt  it  wu  In  wrltliig.  ■Igned  1^  T. 
J.  Mauphi.  Bpeclal  mgeat,  and  It  was  the  said 
T.  J.  Matqtin  who  In  hie  own  handwrltlnc 
as  special  agent  of  the  defendant,  i^Mn  tb» 
envelops  eovatag  the  said  poller,  used  the 
words  we  haTO  hnetctfote  qnoted,  stating 
that  the  wages  earned  In  thei  months  of 
October,  November,  December,  and  January* 
each  for  |S,  should  be  substltated  for  the 
months  of  Septonber,  October,  Nwunber, 
and  December,  as  printed  in  the  poli<7.  Snch 
being  the  case,  we  hold  that  the  agent  lesnlng 
the  policy  for  the  defendant  thereby  bound 
his  principal  to  recognise  the  modifications  of 
the  policy  made  by  blm.  In  Wilson  t.  Oom- 
merdal  Union  Assurance  Oa,  Bl  8.  a  640, 
29  &  BL  a4S.  64  Am.  St  Rep.  700,  where  this 
oonrt  was  considering  the  acts  <it  an  agent, 
an  Insurance  company  was  h^  liable  ftnr  Oie 
acta  of  audi  agent  In  the  case  at  bar,  T.  J. 
Maupln,  ae  the  agent  of  the  defendant.  In 
his  name  as  special  agent.  Issued  the  p6llcy 
In  question,  and  It  was  this  same  agent  who 
wrote  upon  the  policy  the  modification  of 
the  language  of  the  policy  Itself.  Sorely  no 
greater  power  could  be  ascribed  to  sudi  an 
agent  The  defOidant  Itsdf  furnished  thla 
agent  end  held  him  out  to  the  world  as  poe- 
sesaing  the  powora  requisite  to  Issue  a  valid 
poU(7.  The  fact  of  agsncy  Is  one  of  proof 


and  Its  solution  Is  devolved  upon  the  Jury. 
The  Jury  has  found  that  Uanpln  waa  defoid- 
anf  s  agent  It  was  admitted  before  the  Jury 
that  Uanpln  made  the  change  In  0ie  polky. 
It  fbllowa  that  the  defmdant  la  responsible 
for  ifanpln's  omdnct  as  Its  agent  Tbeee  ec- 
ceptions  are  overruled. 

B.  "Because  his  honor  erred  In  charging 
as  fidlows:  *llie  llfb  of  the  policy  la  good 
during  the  lite  of  the  order  given  Cor  the 
payment  of  the  premlmn,*  the  mm  beSng 
that  the  policy  might  be  forftfted  through 
the  fault  of  the  Insured  and  the  premium)! 
might  still  have  been  due  the  oonqHUiy,  and 
for  the  further  reason  that  said  diarge  Is 
not  respmalve  to  any  of  the  ' Issues  herein 
and  tends  to  confuse  tiie  Jury.**  No  mor 
was  committed  here.  The  Judge  was  con- 
flnliw  his  diarge  to  the  questiui  presented  by 
the  ease  Itself.  He  was  not  passing-  upon 
abstract  questions  as  to  how  the  policy  might 
be  forfated,  but  It  vraa  o  to  whether  the 
policy  had  been  fWfelted  by  the  chai^ 
made  1^  the  defendantfs  own  agent;  Ihwe- 
fore^  It  might  well  be  said  by  him  that  the 
life  of  the  policy  la  good  during  the  life  of 
the  order  given  for  the  payment  of  the  pre- 
mium. We  must  overrule  this  exception. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  b%  and  the 
■amels  iMrtby.  sfllrmafl 
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Ex  parte  CANNON. 
(SnpKme  Conrt  of  Sni<th  Carolina.  Sept.  19, 

L  RXTEREIfOX  —  WHER  GbANTSD  —  Ha.BXAI 
GOBPOB. 

In  htibeu  corpoa  procwdlnn  tlia  court 
iHunilT  tries  a  caae  on  the  pleading!  and  affl- 
davitB  In  a  lummary  manner,  and  respondent 
cannot  demand  reference  aa  matter  of  rlgbt. 
2.  AppKAi^RETinr— Bbfdul  or  Ooimiiir* 

Where  a  wife  brought  habeae  oon>aa 
aninst  the  brother  of  ber  bnsband  who  bad' 
charge  of  minor  children  nnder  Initrnctlone 
tnm  the  hoabcmd  to  keep  them  from  the  wife, 
t  motion  for  contfaiaance  on  account  of  the  ab- 
lence  of  the  bosband,  a  nonraddent,  la  ad- 
dressed to  the  discretion  of  the  coart  and  will 
not  be  reviewed  nnleea  abused. 

[Ed.  Note.— For  cases  in  point,  see  TOl.  8, 
Cttt.  Dig.  Appeal  and  Error,  1  3637.1 

&  CoimiTUAHCE— ABSinOS  OF  BviDEIfCI. 

In  habeas  corpns  proceedings  to  obtain 
cnstodr  of  minor  children.  It  is  not  error  to  re- 
(nae  an  extension  of  time  In  order  to  procure 
t  certified  copy  of  a  foreign  Jodnuent  i^lch  the 
ntnm  does  not  allege  is  In  azlstaiMe,  or  that 

ritioner  was  a  par^  tberato.  and  where  there 
no  annrance  that  the  record  conld  be  pro- 
enred  In  a  short  time. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10, 
Cent  Dig.  Continnance,  ||  t»-^,] 

4.  Apputr-Finoinos  of  Faov— Retzfw. 

findings  of  fact  by  the  trial  conrt  on  an 
applicatitm  ft>r  writ  of  habeas  corpus  for  poe- 
tenloQ  of  children,  are  not  reviewable  on  a[>- 
pcal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Ceut  Dig.  App^U  and  Error,  Sf  8865-8969.1 

i.  Habeas  Oobfus— Gusiodt  of  Chii.dbbn— 

EVTDEKCE. 

In  Habeas  conns  to  obtain  possession  of 
minor  children,  left  bv  a  father  In  cbarge  of 
his  brother,  evidence  neld  to  sustain  s  Judg- 
ment for  delivery  of  the  children  to  their  mother. 

Appeal  from  Gommon  Pleas  Clrcntt  Court 
of  Laurens  County ;  Uemmlnger,  Judge. 

Petltloik  of  Emma  F.  Cannon  against  J.  P. 
Cannon  fbr  writ  of  habeas  corpus  for  poeses- 
ikm  <jt  minor  cblldren.  Vrom  an  order  grant- 
big  the  writ,  resp<»ident  api^als.  Affirmed. 

Simeon.  Cooper  ft  Rabb,  tor  appellant 
W.  E.  Blcbej,  for  respondent. 

JONS^,  J.  Tbls  was  an  application  on  the 
part  of  the  petitioner,  Emma  F.  Cannon,  for 
writ  of  habeas  corpus  to  get  possesion  of 
ber  children  named  In  the  petition,  who,  she 
allied,  were  unlawfully  detained  from  her 
J.  P.  Cannon.  The  writ  was  signed  by 
hl8  honor,  R.  W.  Memmlnger,  Oircnlt  Judge, 
00  September  22,  1905,  and  was  served  on  J. 
P.  Cannmi  <m  Qie  morning  of  the  same  day 
about  10  o'dock,  and  commanded  blm  to  have 
the  bodies  of  said  children,  together  with  the 
time  and  cause  of  detention,  before,  him  at 
Uie  city  of  Laurens,  in  Laureua  county,  S.  C, 
in  the  conrt  house,  at  12:80  o'clock  p.  m.. 
oa  the  said  22d  day  of  September.  1906.  J. 
P.  Cannon  made  return  as  follows:  "(1) 
That  the  petitioner  and  J.  B.  Cannon  were 
autfried,  as  a]le«ed  In  the  petition,  and  that 


the  resiwndent  now  has  the  custody  of  J, 
Barnwell  Cannon  and  Janle  R.  Cannon,  in- 
fant children  of  J.  B.  Gannon  and  the  peti- 
tioner above  named ;  tha^  J.  B.  Cannon  is 
brother  t»  the  respondent,  J.  P.  Cannon,  and 
that  be  brought  the  abovfr-named  children 
from  the  state  of  Gewgla,  where  he  was  then 
residing  and  Is  now  residing)  to  Laurens 
county,  state  of  South  Carolina,  to  the  re* 
spondeiit,  the  said  J.  P.  Cannon,  on  the  isth 
day  of  July.  1906,  and  placed  the  said  cbll- 
dren in  the  custody  of  the  said  respondent, 
with  the  request  and  Instruction  that  this 
respondokt  take  charge  of  said  children  and 
keep  seme  for  him  until  he,  himself,  came 
for  them.  He  further  stated  to  the  respond- 
ent that  the  cotirt  of  the  state  of  Georgia  had 
given  to  him  the  custody  of  the  said  children 
in  some  proceedings  instituted  therein  In  refer- 
ence to  the  custody  of  the  said  children,  the 
nature  of  which  he  did  not  fully  explain  to 
this  respondent ;  and  that  it  was  very  likely 
that  the  petitioner  herein  would  come  to 
South  Carolina  and  demand  of  the  respond- 
ent the  possession  and  custody  of  the  chil- 
dren, but  for  this  respondent  not  to  deliver 
said  children  to  the  petitioner  under  any  cir- 
cumstances, as  the  courts  had  given  him 
possession  of  the  children,  and  he  did  not 
want  the  petitioner  to  have  anything  to  do 
with  the  children  whaterer,  and  he  has  not 
received  any  Instructions  from  his  brother  to 
ttie  contrary,  and,  upon  infoi^matlon,  he  de- 
nies that  the  petitioner  Is  legally  entlUed  to 
tbe  custody  of  the  said  cblldren."  Upon  fll- 
Ing  his  return  to  the  petition  and  writ,  J.  P. 
Cannon,  through  his  attorneys,  moved  tbe  cir- 
cuit conrt  for  an  order  referring  the  quee- 
tlons  raised  by  petition  and  return  to  a  spe- 
cial referee  to  take  testimony  thereon  and  re- 
port the  same  to  the  court  or  to  hear  and 
determine  all  the  Issues  involved,  and  that 
the  hearing  on  the  petition  and  writ  be  con- 
tinued for  that  purpose.  This  motion  was 
refused  Iff  the  circuit  Judge,  an^  thereupon 
the  attorneys  for  J.  P.  Cannon  moved  that 
a  further  hearing  of  the  matter  be  postponed 
until  they  could  communicate  with  J.  B.  Can- 
non, father  of  the  children,  and  until  they 
could  procure  a  certified  record  of  the  pro- 
ceedings in  the  court  of  Georgia  giving  the 
custody  of  the  children  In  question  to  their 
father,  the  said  J.  B.  Gannon,  and  which  was 
set  out  In  the  retnm  of  J.  P.  Cannon  to  the 
writ.  This  request  and  motion  was  refused 
by  tile  circuit  Judge,  and,  after  hearing  the 
petition  and  return,  he  passed  an  order  re- 
quiring that  the  custody  of  the  cblldrai  be 
delivered  to  tiie  petitioner. 

1.  The  first  exception  charges  error  In  not 
granting  a  reference  to  take  testim<Miy  on  the 
issues  raised.  This  ecception  cannot  be  sus- 
tained. In  habeas  corpus  proceedings  it  la 
usual  for  the  court  to  try  all  the  issues  of 
law  and  fact  vpoa  the  petition,  return,  and 
si^porting  affldavits  In  as  summary  manner 
as  tiie  drcnmstancea  will  permit  A  case 
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may  arise  in  vhlcb  the  court  mlgbt  see  fit 
to  use  that  method  In  obtaining  erldoice, 
but  Ibe  respondent  In  habeas  corpus  pro- 
ceedlogs  cannot  dwnand  a  r^erenoe  as  mat- 
ter of  rii^t 

2.  The  second  exception  alleges  error  In 
not  postponing  the  hearing  until  the  father 
of  the  children  could  be  notified  and  have 
an  opportunity  to  be  beard.  The  writ  was 
not  Issued  against  the  father,  J.  B.  Cannon, 
but  against  his  brother,  J.  P.  Cannon,  who 
had  actual  custody  of  the  children.  The 
father  was  a  resident  of  Georgia  and,  there- 
fore, not  within  the  jurisdiction  of  the  court 
The  motion  was  really  a  motion  for  con- 
tinuance on  account  of  the  absence  of  a  non- 
resident witness.  Snob  motions  are  ad- 
dressed to  the  discretion  of  the  court,  and 
will  not  be  reviewed  except  In  a  clear  case 
of  abuse  of  discretion.  State  t.  Mnrphy,  48 
S.  C.  5,  25  S.  B.  4a. 

S.  Under  the  sixth  exception,  it  is  further 
contended  that  Judge  Memmlnger  should 
have  allowed  appellant  time  to  procure  certi- 
fied copies  of  the  Judgment  of  the  Oeorgla 
court  giving  the  custody  of  the  children  to 
the  father.  We  are  Impressed  that  the  pro- 
ceedings before  Judge  Memmlnger  were 
quite  summary,  and  it  may  be  that  possibly 
some  more  time  might  have  been  extended 
to  appellant  in  procuring  evldraoe  without 
Impairing  the  efficiency  of  habeas  corpus 
as  a  speedy  remedy  to  relieve  persons  from 
Illegal  custody,  yet  we  cannot  overlook  the 
fact  that  the  circuit  Judge  had  ho  power 
to  compel  the  production  of  a  certified  copy 
of  the  Judgment  of  the  Georgia  court,  and 
ttiat  so  far  as  the  record  shows,  there  was 
no  certain  assurance  that  such  foreign  rec- 
ord would  be  produced  in  a  short  time,  nn* 
was  there  any  certainty  that  the  alleged 
Geoi^a  Judgment  In  any  wise  affected  the 
right  of  the  petitioner  as  mother  of  the 
children.  It  will  be  observed  that  J.  P.  Can- 
non's returp  does  not  allege  specifically  that 
there  existed  a  Judgment  of  the  Georgia 
court  awarding  the  custody  of  the  children 
to  tbeir  father  as  against  the  petitioner, 
their  mother,  or  that  the  petitioner  was  In 
any  wise  a  party  to  said  proceedings.  These 
circumstances,  and  possibly  others,  may 
have  Infiuenced  the  court  to  proceed  with 
the  trial,  and  we  cannot  say  that  there  was 
any  abuse  of  discretion  In  not  postponing 
the  trial. 

It  Ifl  argued  under  the  sevrath  exception 
that  full  faith  and  credit  was  not  given  to 
the  Judgment  of  the  court  of  Georgia  In  viola- 
tion of  article  4,  i  1,  federal  Const  It  is 
manifest,  howev^.  that  no  such  question 
can  arise  upon  the  record,  as  the  court  did 
not  Iiave  t>efore  It  for  conalderattwi  any 
Judgment  of  a  sister  state. 

Coder  tbe  remaining  exceptions,  the  con- 
tention Is  made  that  J.  B.  Cannon,  the  father, 
has  the  right  to  the  custody  of  bis  infant 
children;  that  the  decree  of  the  court  of 


Georgia  had  also  given  him  the  custody  of 
the  ctilldren;  and  that  the  fathw  having 
placed  ills  chlldrra  in  the  custody  of  J.  P. 
Cannon,  the  latter's  custody  of  the  children 
was  1^1.  It  is  ai^oed  that  the  return  set 
up  tbe  Georgia  Judgment  as  awarding  the 
custody  of  tbe  children  to  the  father,  and 
that  the  facts  stated  In  tbe  return  untravers- 
ed  must  be  accepted  as  true.  We  have  al- 
ready called  attention  to  tbe  auctions  of 
the  return.  There  Is  no  all^ation  th«elQ 
ailing  the  existence  of  a  Judgment  In  Geor* 
gla  awarding  the  children  to  their  father 
as  against  their  mother,  the  allegation  <mly 
goes  to  the  effect  tliat  when  J.  B.  Gaunon 
delivered  the  children  to  J.  P.  Cannon,  he 
said  there  was  a  Judgment  awarding  the 
'children  to  him.  On  demurrer  to  the  return 
for  insufficiency,  or  motion  for  Judgment 
notwithstanding  the  return,  the  court  would 
be  bound  to  hold  that  no  Judgment  of  tbe 
Georgia  court  binding  on  petitioner  was  auffl- 
cleotly  pleaded. 

4.  As  decided  la  tbe  case  of  Ex  parte 
Reed,  10  S.  C.  604.  an  application  for  pos- 
session of  children  under  writ  of  a  habeas 
corpus  Is  a  proceeding  on  the  lew  side  of 
the  court  and  tbe  findings  of  fact  by  tbe 
circuit  Judge  In  such  cases  are  decisive. 
While  tbe  circuit  court  has  made  no  specific 
'findings  of  fact  In  this  case,  we  cannot,  un- 
der tbe  circumstances,  assume  the  existence 
of  a  Georgia  Judgment  awarding  tbe  chil- 
dren to  tbe  father  as  gainst  the  mother, 
and,  therefore,  this  alleged  tact  must  go 
out  of  consideration. 

5.  We  have,  then,  to  consider  whethw 
the  circuit  Judge  committed  error  of  law  or 
abuse  of  discretion  in  awarding  the  <dilldren 
to  the  custody  of  their  mother  as  against  a 
person  who  became  their  custodian  at  tbe 
request  of  the  father.  There  is  no  claim 
or  evidence  tliat  tbe  mother  Is  unfit  to  be 
tbe  custodian  of  her  children,  one  a  boj 
seven  years  old,  the  other  a  girl  five  years 
old.  There  Is  no  suggestion  that  their  cus- 
tody should  remain  as  placed  by  the  father 
In  view  of  the  welfare  of  the  children  from 
considerations  of  their  health,  education, 
training,  or  otherwise.  There  is  evidence 
tending  to  show  that  there  was  some  trouble 
betweoi  the  petitioner  and  her  husband,  J. 
B.  Cannon,  in  Georgia,  about  the  12th  of 
July,  1905;  that  soon  thereafter  tbe  husband 
brought  the  children  Into  Sonth  Carolina 
and  placed  them  in  the  custody  of  bis  broth- 
er, with  Instructions  not  to  deliver  them  to 
their  mother,  who  would  likely  demand 
them;  but  th«e  was  farther  evidence  tend* 
ing  to  show  a  reconciliation  between  peti- 
tioner and  her  husband;  that  he  had  prom- 
ised that  she  should  go  to  Laurens,  S.  C, 
for  her  children  as  soon  as  he  received  his 
monthly  pay  and  could  spare  the  money; 
that  yearning  to  see  her  children,  the  mother 
had  procured  the  necessary  money  from  her 
brothers  and  had  oome  to  Laurens  and  de- 
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tnaoded  her  ^tldren  ot  J.  P.  Cannon,  and 
that  he  refused  to  comply.  Under  tht  dr- 
ramBtancea,  It  cannot  be  aaid  tbat  the  cir- 
cuit lodge  abused  bis  discretion  In  delivering 
tlwK  Uttle  children  to  tbelr  mother  and 
utoral  cnsrdiOD  aa  against  J.  P.  Cannon. 
Tb»  isBue  as  presented  to  the  circuit  Judge, 
wu  not  between  the  father  end  mother.  In 
which  a  court,  considering  the  welfare  of  the 
children  as  a  matter  of  prime  Importance, 
sboold  recognize  the  paramount  right  of  the 
fattier  to  the  custody  of  his  children  even 
as  against  their  mother,  but  the  issue  as 
presented  was  the  mother  and  a  third  per- 
son,  to  whom  the  father  had  yielded  custody, 
apparently  for  the  sole  purpose  of  preventing 
the  mother  from  exercising  her  right  as 
natural  gnardian.   The  paramount  right  of 
the  father  to  the  custody  of  his  child  may  be 
recognised  when  it  Is  consistent  with  the 
welfare  of  the  child,  but  the  right  of  the 
father  Is  not  so  paramount  as  that  be  may 
arbitrarily  or  capriciously  yield  tbelr  custody 
to  another  with  the  Intent  to  deprive  a 
mother  of  her  rights  as  such. 

The  exceptions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  la  affirmed. 


UOOBE  V.  STATE. 
(Bnptama  Court  of  Georgia.  Aug.  fl^  1906.) 

1.  Csmxif Ai.  Itaw— JuDictAX*  Nanos— Oboan  - 
lUTiOH  or  CouHTiEs— IrrroxicanRc  Liq- 
uoBS—IiXKOAL  Sale. 

Judicial  cogDizance  li  to  be  taken  by  .  the 
eODTta  that  the  territory  now  embraced  in  the 
county  of  Orlsp  was,  before  the  creatlcMi  of 
that  conntyt  witUn  the  boundaries  of  Dooly 
roonty,  wherein  the  sale  of  Intoxicating  liquors 
was  prohibited  by  law.  Under  the  express  pro* 
rttims  of  the  acc  of  1905  (Acts  1903,  p.  4») 
aotbotislDK  the  organization  of  new  counties,  the 
local  nrolubltion  law  prevailing  In  Dooly  county 
Immediately  became  of  full  force  and  effect  In 
the  coont7  of  Crisp,  and  has  since  its  creatiMi 
usdmroDe  no  change. 

M  Tbe  constitutionality  of  a  statute  cannot 
be  for  the  first  time  questioned  in  the  Supreme 
Court 

fb)A  person  illegally  selling  Intoxicating  llq* 
uor  in  a  county  where  the  selling  thereof  is 
altogether  prohibited  cannot  properly  be  Indicted 
for  the  statutory  offense  of  selling  liquor  without 
a  licoiae. 

(Ed.  Note.— For  cases  In  point,  see  vol.  IS, 
Oent  Dig.  Criminal  Law,  |  2620 ;  vol.  14,  Cent. 
Die.  Criminal  Law,  J  705 ;  vol.  20.  Cent  Dig. 
Bvidrace,  I  12;  vol.  29,  Cent.  Dig.  Intoxicating 
Liguofs,  I  35.1 

2.  IsToxiOATiifo  liiQTTOBft— Sale— Puos. 

Under  the  agreed  statement  of  facts  upon 
which  this  case  was  tried,  the  accused  could 
not  lawfully  be  convicted  of  a  violation  of  Pen. 
Code  1895,  |  4^  which,  as  amended  hv  the 
act  of  December  9,  1897  (Acts  1897.  p.  39).  de* 
dares  that,  "if  any  person  shall  sell,  contract 
to  sell,  tan  orders  for,  or  solicit,  personally  or 
by  afimt,  the  sale  of  spirituous,  malt,  or  intox- 
icating liquors,  in  any  county  •  •  •  where 
the  uJe  of  such  liquors  is  prohibited  by  law, 
hi^  license  or  otherwise,  be  shall  be  guilty  of 
s  misdemeanor." 

flSd.  Note.— For  cases  in  point  see  ToL  29, 
Gent  Dig.  Intoxicating  Uquors,  1 162.] 

fSyllabiis  by  the  Court) 


Error  from  Superlw  Court,  Criq»  Oounty ; 
Z.  A.  Littlejohn,  Judge. 

G.  H.  Moore  was  convicted  of  an  Illegal 
sale  of  llqoort  and  brings  error.  Reversed. 

The  plalntlfl  in  error  was  arraigned  un- 
der an  Indictment  which  oontained  two 
counts;  tbe  flrtt  eliarglng  that  tm  Febmary 
2,  1906,  be  did  nnlawfoUy,  "by  himself  and 
agMLt,  sell,  contract  to  and  take  ordon 
for  tiie  sale  of  qtlrltnou  and  Intoxicating 
ilquon^'  In  tbe  oonnly  of  Orlsp,  and  tbe  sec- 
ond ocnmt  diarglng  that  be  did,  <«  tba  date 
aforesaid,  "nnlawfolly  adl  wblAy  sad  other 
splrltnous  liquors  1^  retail  witboot  having 
first  taken  out  a  Uomsa  from  tbe  authorities 
antborlaed  by  law  to  taoe  license  for  the 
sale  of  sDcb  liquors  Is  said  oounly."  The  ac- 
'cvsed  demurred  to  tba  Indictment  but  his 
donnrrer  was  overruled.  Ha  also  filed  a 
special  plea,  in  wbldi  be  aTerred  that  the 
sale  at  whisky  and  other  intoxicating  llq- 
Qors  in  Oriqp  oovnty  was  not  prablblted  tqr 
law,  and  tiiat  tbe  iwdvIsIoiib  of  the  genvml 
local  option  law  bad  never  been  adopted  in 
that  county.  This  plea  wm  strldroa  on  de- 
murrer, and  the  case  went  to  trial  upon  tbe 
fbllowing  agreed  statement  of  fftets:  "De- 
fendant is  a  retail  liquor  dealer,  whose  place 
of  bnslneas  Is  located  at  De  Soto,  Sumter 
county,  Oa.,  and  is  a  regular  out-of-town  snb- 
scrlbw  to  tbe  Oordele  Exchange  to  tbe  South- 
ern Bell  Telepbcme  Cmnpany,  baring  a  line 
from  such  exchange  to  bis  place  of  business 
in  De  Soto,  which  entitles  tbe  public,  indud- 
ing  all  subscrlbos  to  tbe  Oordele  Bxcbange, 
to  tbe  use  of  sncb  tel^hme.  At  Ooney,  a 
point  in  Criqi  county  between  Oordele  and  De 
Soto,  there  Is  a  tdepbona  cut  Into  tbe  line, 
for  wblcb  defendant  also  pays,  and  at  this 
point,  or  at  any  iiotnt  which  is  reached  by  tbe 
Gordele  Exchange,  tbe  public  has,  wltbln  tbe 
past  two  years  before  tbe  finding  of  this  bill, 
tel^boned  ordws  tor  whisky  to  defendant, 
and  sucb  message  cost  tbe  public  nothing. 
At  this  *pbone  at  Coney,  Orisp  county,  per^ 
sons  do  and  have  for  two  years  tci^iboned 
said  De  Soto  bouse  orders  whisky,  and 
tbe  whisky  was  tfiipped  to  tbem  in  this  coun> 
ty,  based  upon  Huch  ordws.  Likewise,  at 
any  telephone  of  tbe  Oordele  Esdiange.  per- 
sons do  and  have  during  tbe  two  years  prior 
to  this  bill  of  Indictment  tdephoned  and  call- 
ed tbe  bouse  at  De  SotOb  and  ordoed  whisky 
without  any  extra  charge  tor  telephone  serv- 
ice." A  verdict  of  guilty  was  returned.  Tbe 
accussed  made  a  motion  fbr  a  new  trial, 
based  on  tbe  grounds  that  tbe  Terdict  was 
contrary  to  law  and  the  evidence.  Exer- 
tion is  taken  to  tiie  overruling  of  this  mo- 
tion, as  well  as  to-  tbe  overruling  of  the  de- 
murrer  to  the  indictment  and  the  striking  of 
defendant's  8i)eclal  plea. 

J.  T.  Hill  and'Jaa.  Taylor,  for  plaintiff  in 
error.  F,  A.  Hooper,  SoL  Qen.,  for  the  State. 

EVANS,  J.  (after  stating  the  facts).  1.  It 
Is  a  matter  of  which  Judltdal  cognizance  may 
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be  taken  that  the  terrltoi7  now  embraced 
within  the  bonndarles  of  Crisp  county  was, 
npon  the  creation  of  that  county,  laid  off 
from  the  county  of  Dooly,  wherein  ,the  saltf 
of  liquor  was  pnAIblted  by  law.  The  act 
under  which  the  comity  of  Crisp  was  or- 
ganized expressly  provided  that  "all  local 
laws  and  general  laws  bavlng  local  appli- 
cation [then]  In  force  within  any  territory 
included  within  the  limits  of  any  new  coun- 
ty [should]  be  In  full  force  and  effect  within 
such  territory  Included  within  the  limits 
of  such  new  county;  provided  that  where  by 
the  general  laws  of  this  state  provision  is 
made  for  any  of  said  laws  going  Into  effect 
In  any  county  by  an  election  to  be  held,  that 
an  election  may  be  held  In  said  new  county 
at  any  time  after  Its  creation  ft)r  the  pur^ 
pose  of  putting  said  local  laws  Into  effect, 
notwithstanding  the  provision  of  any  general 
law  reqnlrii^  the  lapse  of  any  specified  time 
after  the  last  election  on  the  subject"  Acts 
1905,  p.  60,  fi  15.  In  the  brief  of  counsel  for 
the  plaintiff  In  error  the  contention  la  made 
that  "the  ILeglalature  had  no  authority  to  so 
transfer  a  local  prohibition  law  or  a  local 
option  law,"  and  that  the  above-quoted  pro- 
TlsIoDB  of  the  act  of  1906  contravme  article 
1,  t  4,  par.  1.  of  the  Oonstltatifm,  declarii^ 
that  laws  of  a  general  nature  shall  have 
uniform  opwatlon,  etc.  But,  as  the  conatltu- 
tlonallty  of  that  act  does  not  appear  to  have 
been  assailed  In  the  court  below,  we  cannot 
undertake  to  pass  upon  the  constitutional 
question  thus  sought  to  be  raised  for  the  first 
time  in  this  court.  State  v.  Henderson.  120 
Oa.  781.  48  8.  D.  S34  (7).  Treating  the  act 
of  1906  as  valid  and  operative,  in  so  far  as 
it  undertook  to  provide  that  local  laws  should 
remain  in  force  over  the  territory  taken 
from  one  county  for  the  purpose  of  creating 
a  new  county,  It  is  evident  that  there  could 
be  no  legal  sale  of  llquw  In  Crisp  county, 
after  the  territory  embraced  therein  was  tak- 
en from  Dooly  county,  until  there  was  a 
change  effected  In  the  prohibitory  liquor 
law,  which  was  inherited  from  that  county 
by  the  county  of  Crisp.  Tbo  accused  con- 
cedes that  no  change  has  been  effected  by 
any  electltm  held  under  the  provisions  of 
the  general  local  option  liquor  law  since  the 
formation  of  Crisp  comity.  It  follows  that 
there  is  no  merit  in  his  contention,  pre- 
sented by  demurrer  and  also  by  special  plea, 
that  the  Indictment  did  not  charge  any  penal 
offense,  for  the  reason  that  It  was  not  un- 
lawful to  sell  or  solicit  orders  for  liquor  In 
Crisp  county.  The  first  count  In  the  Indict- 
ment was  good.  The  second  count  was,  how- 
ever, open  to  the  objection  urged  against  it 
by  special  demurrer,  vis.,  that,  the  county  of 
Crisp  "being  dry"  and  there  being  no  one 
authorized  by  law  to  grant  a  license  for  the 
sale  of  liquor  therein,  the  statntory  offense  of 
selling  liquor  without  a  license  could  not  be 
committed  In  that  county.  Blown  t.  State, 
10*  Ga.  fi2B^  aO  S.  B.  8&7. 


2l  Undw  tbtt  agreed  iCatoncnt  ot  facts, 
the  dfifoidant  did  not  sell  Intozlcatliic  Uquor 
In  the  county  of  Orlap.  Tbe  defendant  only 
filled  orders  transmitted  to  him  at  bis  place 
of  business  In  Sumter  county,  where  he  was 
conducttttg  a  barroom  nndw  Ucaise.  It  does 
not  appear  from  the  statement  of  facts  bow 
the  Uquor  was  to  be  transported  to  the  pu> 
chaser  in  Crisp  county.  Presumably  the  de- 
livery was  to  be  made  at  the  place  where 
the  order  was  received,  which  was  In  Sumter 
county;  for  the  law  will  not  presume  an 
111^1  delivery,  if  the  contrary  presumption 
may  be  Indulged  from  the  facts.  Dunn  v. 
State,  82  Ga.  Sa  8  8.  B.  806,  8  L.  B.  A.  19a 
The  transaction  between  the  buyer  and  the 
seller  was  over  the  telephone,  the  purchaser 
was  In  Crisp  county,  and  the  retailer  was 
In  Sumter  county.  The  medium  of  communi- 
cation was  the  telephone,  and  the  telephone 
company  was  the  agent  of  the  sender  of  the 
order  (the  purchaser),  and  not  tiie  agmt  of 
the  B^dee  of  the  message  (the  liquor  dealer), 
who,  though  one  of  the  company's  regular 
subscribers,  did  not  undertake  to  procure 
orders  for  liquor  in  Crisp  county  by  using 
the  telephone  for  the  purpose  of  soliciting 
orders  from  persons  residing  In  that  county. 
W.  U.  Tel.  Co.  V.  Bhotter,  71  Ga.  760;  W.  U. 
TeL  Co.  V.  Lumber  Co.,  114  Ga.  576,  40  S.  E. 
816,  88  Am.  St  Bep.  86.  Had  the  pur- 
chaser made  use  of  the  postal  service.  In- 
stead of  the  means  of  communication  affwd- 
ed  by  the  telephone  company.  It  could  hard- 
ly have  been  insisted  that  the  contract  of 
sale  was  made  in  Crisp  county,  instead  of 
the  county  of  the  residence  of  the  sellw, 
where  he  received  and  accepted  the  order 
transmitted  by  mall.  Under  the  facts  pre- 
sented, we  think  It  clear  that  the  defendant 
neither  sold  nor  contracted  to  sell  liquor  In 
the  county  of  Crle^.  Did  the  defendant  In 
that  county  "take  orders  for,  or  solicit,  per- 
sonally or  by  agent,  the  sale  of  splrltuouB" 
or  other  Intoxicating  liquors.  In  violation  of 
Pen.  Code  1895.  8  428,  as  amended  by  the 
act  of  1897?  He  did  not  go  to  the  county 
of  Crisp  for  the  purpose  of  accepting  orders 
from  persons  who  might  know  he  had  whisky 
to  sell  In  Snmter  county,  but  remained  at 
home.  When  a  customer  in  Oriq[>  county 
desired  to  buy  whisky,  he  would  tel^bone 
his  order  to  the  defendant  in  Sumter  county. 
So  far  as  appears,  the  defoidant  never  In 
person  or  by  agent  solicited  any  order.  He 
did  pay  the  telephone  company  for  the  'phone 
established  at  Coney,  In  Crisp  county,  whldi 
was  used  by  customers,  without  cost  to  them, 
in  transmitting  their  orders  f<Hr  wUsky; 
but  be  did  not  there  have  any  agent  who 
solicited  orders  or  received  any  orders  which 
he  transmitted  by  'phone  to  the  defendant. 
The  case  therefore  differs  very  materially 
from  that  of  Walker  v.  State,  122  Ga.  747.  50 
S.  B.  994,  wherein  the  question  arose  wheth- 
er a  telephone  operator  really  acted  as  the 
agent  of  the  seller  or  of  the  purchaser  la 
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tniumlttliiff  orders  for  liquor.  Tho  moit 
that  ctn  be  uUL  If  ttuit  tbe  telephone  com- 
pany famiabed  an  InatnunoitaUty,  tor  which 
tbe  defendant  paid,  enabling  hla  castomera 
to  traiumlt  tiielr  own  ordera  for  wblaky. 
So  far  aa  we  are  Informed,  It  waa  lawful 
for  the  telepbcme  companj  to  permit  the  use 
of  Ita  Vhonee  by  tbe  public  for  tbe  purpose 
of  transmitting  orders  for  liquor,  without 
regard  to  who  paid  tbe  required  rental ;  and. 
If  so,  the  defendant  did  not  violate  tbe  law 
when  be  paid  for  a  'pbone  at  Con^  to  ba 
Died  by  tbe  public  Utv  tbla  purpose. 

It  la  Inaiated  by  counsel  for  tbe  state  that, 
by  renting  tbls  'phone  and  placing  it  at  the 
disposal  of  tlie  public,  the  defendant  re- 
sorted to  a  bare  subterfuge  to  evade  the 
liquor  laws,  and  held  out  a  constant  Invita- 
tion to  tbe  public  to  transmit  blm  ordera 
for  wblsky.  It  Is  doubtless  true  tbat  tbe 
bnainess  enterprise  displayed  by  tbe  defend- 
ant In  thus  placing  himself  within  easy 
communication  atlmulated  tbe  transmission 
of  ordera  for  whisky  by  bis  customers ;  but 
we  cannot  assent  to  tbe  assertion  of  the 
state's  counsel  that  **the  tel^bone  furnished 
and  paid  for  by  defendant  la  the  agent  of 
tbe  seller  to  receive  orders  for  whisky.  Just 
as  much  so  as  a  man  standing  In  Its  place 
would  be."  Tbe  statute  under  consideration 
makes  penal  the  solicitation  of  orders  tor 
intoxicating  liquors  by  any  person,  either 
'^rsonally  or  by  agent, "  but  does  not  pro- 
hibit the  furnishing  of  Inanimate  agencies 
or  instrmnentallties  which  may  serve  the 
ronvenlence  of  iwrsons  who  desire  to  exercise 
their  right  under  the  law  as  now  framed  to 
■end  by  mall,  by  tel^^raph,  tel^hone,  or 
by  ivlvate  messenger,  from  time  to  time, 
wders  for  liquors  to  be  lawfully  sold  by 
dealers  In  counties  whwe  tiiey  have  a  Ucoise 
to  scU,  delivery  tban  to  be  made  to  such 


agent,  natural  or  artlfldal,  as  the  purchasers 
may  nominate.  More  legislation  is  required 
to  tn«ak  up  the  practice  complained  by 
the  state's  counsel  In  this  case. 

Judgment  reversed.  All  tbe  Justices  con- 
coTt  vKept  FI8H,  a  J.,  absent 


PARKER  T.  STATB. 
(Supreme  Court  of  Oeorgta.  Aug.  18,  1906.) 
t.  CBUfiNAL  Law— EviDxnoB— Judicial  No- 

XICS— OOUnTT  BOURDABIXS— iHTOZIOATina 

LiquoBS— PBomBmoH  Law. 

''Jadlclal  cognizance  is  to  be  taken  bv  tbe 
courts  tiiat  the  territory  now  embraced  In  tbe 
eoQDty  of  Crisp  was,  before  tbe  ereatlwi  of  that 
county,  wltbln  the  boundaries  of  Dooly  county, 
wherein  tbe  sale  "of  intoxicating  liquors  waa 
prohibited  by  law.  Under  the  express  provisions 
of  the  act  of  1905  (Acta  1905,  p.  46)  authoris* 
ing  tbe  organisation  of  new  counties,  the  local 
prohibition  law  prevailing  In  Dooly  county  Im- 
mediately became  of  fall  force  and  effect  in  the 
county  of  Crisp,  and  has  since  Ita  creation  on- 
dergone  no  change."  Moore  v.  State  (Ga.) 
55  S.  E.  827. 

rSd.  Note.— For  eases  In  jpohit,  see  vol.  H, 
CeoL  Dig.  Crimfaial  Law,  If  700-706;  voL  30, 
Cent  Dig.  Bvidenes.  H  U,  81.] 

2.  8au»— EviDSlfOS. 

The  foregoing  Is  controlling  of  the  lc«al 
questions  Involved  In  this  case.  The  evidence 
amptr  sustained  tbe  verdict;  and  tbe  court  below 
did  not  err  In  refusing  to  grant  a,  nsw  trial. 
(Syllabus  by  the  Ooort.) 

Error  from  Superior  Oourt,  Orii^  Oounty; 
Z.  A.  Llttlejohn,  Judge. 

O.  B.  Parker  was  convicted  of  crime,  and 
brings  error.  AMfmnii 

Oram  k  Jmea.  tor  ^Intlfl  In  error.  F. 
A.  Hooper,  Sol.  Gon.,  for  the  State. 

BBCK,  J.  Judgment  affirmed.  All  tba 
JmUoeB  ooocnr,  «oapt  FI8H,  a  abssnt 


Digitized  by  Google 


330 


B5  B0UTHBA8TBRM  BBPOBTBIB. 


(OS. 


DlKi&WABB  INS.  CO.  v.  PENNSTLYANIA 

FIRE  INS.  OO. 
(Sapreme  Coart  of  Georgia.  Aug.  17,  1006.) 

1.  Frauds,  Stattttk  of— Fleadino  in  Antic- 
ipation OF  Dkrensb. 

Where  a  init  is  brought  for  damages  grow- 
ing out  of  a  breach  of  a  contract  required  to 
be  In  writing  by  the  statute  of  frauds,  the 

fietition  is  not  demurrable  on  the  ground  that 
t  does  not  state  whether  the  contract  was  In 
writing  or  not 

[Ed.  Nota.— For  cases  in  point,  see  toL  23, 
Gent  Dig.  Ftands.  Statute  of,  I  353.1 

2.  Reformation  of  Instbuhents— Pleading 
— Setting  Out  Inbtbumbnt. 

But  where  a  proceeding  Is  brought  for  the 
purpose  of  reforming  a  written  contract,  the 
instrument  which  is  sought  to  be  reformed 
should  be  set  forth  in  the  petition,  or  attach ea 
thereto  as  an  exhibit  so  that  from  It  and  the 
allegations  it  may  clearly  appear  that  it  does 
not  conform  to  the  real  contract  made  by  the 
parties.  The  petition  shouid  also  show  the 
particular  mistake,  or  the  fraud  and  mistake 
complaiued  of,  and  how  It  occurred. 

[Ed.  Note.— For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Reformation  of  Instruments,  (  142.] 

8.  SAinE— Enforcehbnt  in  Sutt  to  Rbtoru 
Instruuent. 

Where  a  petition  seeks  to  reform  a  written 
instrument  as  a  contract  between  the  parties, 
and  abo  to  enforce  it,  the  allegations  most  be 
snffldent  for  both  purposes. 

4.  Insurance  —  Fibb  Inbubakoe  —  WRitibn 
Contract— NBCBSsnr  aiid  Suvncixifor  of 
Signature. 

Under  tbe  statute  of  this  state  a  contract 
of  fire  Insurance  must  be  In  writing  and  signed 
b^  the  insurer,  or  some  person  authorized  to 
sign  for  it 

[Ed.  Note.— For  cases  in  point  see  voi.  28, 
Cent  Dig.  Insurance,  SS  204,  20B,  211.  212.] 

5.  Same— Mode  of  SianiNG. 

Tlie  usual  and  proper  place  for  tbe  signa- 
ture is  at  the  end  of  the  matter  which  It  at- 
tests. But.  in  strict  law.  It  will  suffice  if,  with 
the  intent  to  constitute  a  signing.  It  Is  inserteu 
in  the  writing  at  another  place. 
&  Saue— Ret NBURANCE— Sign atubb  to  Con- 
tract—Pleading. 

Where  a  petition  alleged  that  the  defend- 
ant insurance  company  reiiinured  the  plaintiff 
company  In  a  certain  amount  upon  a  risk 
which  the  latter  had  taken ;  thst  a  copy  of 
the  written  contract  of  reinsurance  was  at- 
tached as  an  exhibit  to  the  petition;  that  the 
defendant  executed  and  delivered  to  the  plain- 
tiff such  paper  as  and  for  a  written  contract  of 
insurance,  and  that  It  was  so  received  by  the 
plaintiff  and  the  premium  due  thereon  paid ;  and 
where  the  paper  so  exhibited  commenced  with 
tbe  name  of  the  defendant  and  its  genernl  agent, 
and  proceeded  "do  reinsure"  the  plaintiff,  etc, 
tbe  allegation  was  sufficient  to  withstand  a 
ground  of  demurer  to  tbe  effect  that  it  did  not 
appear  that  the  paper  was  signed. 
7.  Save. 

Where  it  was  all^d  that  an  insurance  com- 
pany reinsured  ita  risks  with  another  comjpany, 
and  notified  the  insured  that  if  policiua  of  the  in- 
surer should  require  approval  of  transfers  or 
other  indorsements,  the  insurer  should  make  re- 
port to  the  reinsuring  company ;  and  that  in 
pursuance  of  this,  application  was  made  to  the 
reinsuring  company  for  a  vacancy  permit  which 
was  granted  and  signed  by  the  reinsuring  com- 
pany, containing  the  wonls.  "attached  to  and 
forming  part  of  jwlicy  No.  4264  of  the  Delaware 
Insurance  Co.*'  (tbe  insurer),  this  was  an  ac- 
knowledgment of  the  policy  <rf  the  number  stat- 


ed, and  the  signature  to  such  permit  would  sup- 
ply tbe  lack  ta  signing  that  poll<7,  If  it  was  un- 
Blgned.  But  a  permit  In  tne  terms  mentioned 
was  not  sufficient  to  operate  as  an  ackDowied|(- 
ment  of  or  signature  to  another  paper,  if  it  did 
not  appear  to  be  the  policy  referred  to. 
8.  Estoppel  in  Pais  —  Reliance  on  Acts  — 

Injury  to  Person  Setting  up  Estoppel. 
A  plea  of  estoppel  In  pais,  which  did  not 
ailc«e  that  the  defendant  has  misled  the  plain- 
tiff, or  that  the  latter  had  relied  on  any  repre- 
sentation or  conduct  on  the  part  of  the  former, 
and  bad  changed  its  status  or  done  or  omitted 
to  do  anything  by  reason  of  any  such  repre- 
sentations or  conduct  but  merely  allied  that 
if  the  defendant  had  claimed  that  the  contract 
of  insnrance  had  expired,  tbe  plaintiff  would 
have  been  Informed  of  the  claim,  and  coold  hnTc. 
either  caused  tbe  contract  of  insnrancs  to  be 
duly  corrected,  or  in  case  of  dispute  or  delay 
concerning  it  could  have  protected  itself  by 
other  Insurance,  was  demurrable. 

(SylUbus  by  tbe  Court) 

Error  from  Superior  Court  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  the  Pamsylvania  Fire  Insurance 
Company  against  the  Delaware  Insurance 
Company.  Defendant's  demorrers  to  tbe 
complaint  were  orermled,  and  It  brings  error. 
Reversed. 

The  Pennsylvanta  Fire  Insnrance  Oompany 
brought  suit  agslDst  the  Delaware  Inauranae 
Company,  all^Dg  In  bri^  as  follows:  On 
or  abont  May  0,  ISOO,  the  plaintiff  iaaiied  ita 
policy  of  tnsarance,  whecebif  It  insured  cer- 
tain property  <rf  <me  Stoizel,  fbr  tbe  twm 
of  three  yean  from  Hay  9,  1900.  In  tbe  sum 
of  98^000;  and  on  or  s^nt  tbe  same  date 
the  Delaware  Insurance  Company,  tbtongb 
its  agency  in  tbe  city  ot  Atlanta,  relnaured 
the  plaintiff  In  the  som  of  $2,500  npon  Its 
liahili^  under  tbe  pt^lcy  Issued  to  Stma^ 
"By  error  of  tiie  scrivener  wbo  drew  out  tbe 
writing  evidencing  said  contract  tlw  term  of 
said  Insurance  waa  given  as  one  year,  and 
the  date  of  expiration  as  May  9th,  1901.  al- 
though the  premium  chained  and  received 
was  for  three  (3)  years  and  the  term  ot  ex- 
piration waa  May  9tb,  1903.  •  •  •  The 
Delaware  Insurance  Company  was  one  of  tbe 
regular  reinsurers  of  tbe  said  Fennsylvaida 
Fire  Insurance  Company,  and  tbat  by  con- 
tract and  agreement  It  reinsured  said  com- 
pany at  the  same  rates  at  whlcta  tbe  said 
company,  your  petitioner,  effected  tbe  wlginal 
Insurance  upon  wbich  It  waa  so  rdnaured, 
and  tbat  in  tbiB  case  the  rate  of  Insurance 
charged  the  said  Stoiael  for  tlie  term  of  three 
(3)  years  from  May  9,  1900,  to  May  9,  190S, 
was  ninety  VSOi  cents  per  tbouBand  [amended 
so  as  to  read  per  hundred],  and  tbat  the  rate 
charged  by  Bald  Delaware  Insurance  Com- 
pany, and  collected  liy  it  upon  tbe  twenty- 
five  hundred  dtStJSOCft  dollars  of  reinsurance, 
was  nbiety  cents  per  thouoand  or  twenty-two 
and  BO/100  ($22.00)  dollars,  which  waa  duly 
paid  to  and'  received  by  said  Delaware  In- 
surance Company,  and  no  part  of  wbidi  haa 
been  repaid." 

Tbe  Delaware  Insurance  Company  after 
tblB  time  ceased  doing  bualueBs  in  the  state 
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«f  Georgia,  and  made  a  contract  witb  the 
WeRtxAester  Fire  Inrarance  G(Hiq»ii7 
which  the  Utter  niiisared  the  rlske  of  the 
former,  ud  the  Delaware  Insorance  Com- 
pany 10  notlfled  plalntUI,  and  adviied  It,  If 
the  policies  of  the  def«idant  should  require 
approval  of  transfer  or  other  Indorsonent,  to 
make  nport  thereof  to  the  Westchester  Fire 
Insoranoe  G(»npany,  giving  Its  address.  In 
pwsoance  of  this  direction,  on  Uay  81,  1901, 
plaintiff  notified  the  Westchester  Fire  Insur- 
ance Oompany  of  a  permls^n  for  the  pron- 
iiBi  of  Btenzel,  so  Insured  and  r^nsured,  to 
remain  Tacant  for  a  period  of  80  days,  and 
oa  Jnne  17,  1901,  the  last-named  company 
rec(«nlwd  the  contract  of  r^nsnrance  be- 
twem  the  plalntlfl  and  the  defendant  as 
being  In  exlBtence.  and  Issued  a  vacancy  per- 
mit in  ttie  following  words:  "Permission  for 
premises  herein  named  to  remain  vacant  for 
a  palod  of  thirty  days  from  date  hereof. 
Attached  to  and  formtaig  part  of  policy  Na 
4264  of  the  Delaware  Insurance  Company. 
(Westchester).  AtlanU,  Oa.  6-17-01.  West- 
chester Fire  Insurance  Go.  Jno.  H.  Kelly, 
Asst  Sect"  At  the  time  of  the  application 
for  this  permission,  and  when  It  was  granted, 
more  than  a  year  had  elapsed  from  the  date 
of  the  Ittmance  of  the  policy  of  rtinsnrance, 
aod  tide  action  the  defendant,  tttrou^  Its 
aatborized  agent,  the  Westchester  Fire  In- 
surance CoQipany,  recognized  the  contract  of 
Insurance  as  havli^c  heen  made  and  effected, 
and  as  being  In  exlstoice,  and  of  full  force. 
If,  Instead  of  makli^  the  Indorsement  men- 
ttooed,  granting  permission  and  recognising 
tbe  contract  of  Insurance  as  being  of  full 
force  and  efTect  on  June  17,  1001.  the  defend- 
ant had  asserted  that  the  contract  was  for 
the  term  of  one  year  only,  and  tiiat  It  had 
then  expired,  "this  petitioner  would  have 
been  informed  of  tbe  claim  of  defendant, 
and  coold  have  eltber  caused  said  contract 
of  Insurance  to  be  duly  corrected,  or,  in  case 
of  dispute  or  delay  concerning  the  same, 
could  have  protected  Itself  by  other  insur- 
ance Bat  tiiat,  by  reason  of  said  grauting 
of  said  p«rmi88i(m  on  said  date,  this  petition- 
er was  confirmed  In  the  belief  that  raid  con- 
tract of  Insurance  was  for  three  (3)  years, 
and  was  of  force  on  said  ITUi  day  of  June, 
1901."  On  June  20th,  upon  receiving  the 
vacancy  permit  and  attacbli^  it  to  the  con- 
tract of  insurance,  plaintiff  perceived  that 
tbe  date  of  expiration  had  been  stated  as 
May  9,  1001,  and  that  the  term  was  said  to 
be  for  (me  year  Instead  of  for  three  years. 
On  Jnne  20,  it  notified  the  Westchester  Com- 
pany of  the  mistake,  and  that  tbe  reinsurance 
premium  had  been  calculated  and  paid  for 
three  years,  "and  asked  that  they  have  the 
correct  expiration  and  terms  stated."  The 
Westchester  Company  advised  plaintiff  that 
this  matter  would  have  to  be  taken  up  di- 
rectly with  the  Delaware  Company,  and  oa 
June  24th  plaintiff  advised  the  latter  com- 
pany of  the  mistake,  and  asked  that  the  nec- 


essary correction  be  mad&  Plaintiff  is  in- 
formed that  the  defendant  notlfled  the  West- 
chester Company  that  the  term  was  for  three 
years,  and  ttiat  it  had  received  the  full  premi- 
um, and  having  reinsured  with  tbe  West- 
chester Company  for  the  term  of  one  year 
only,  the  defendant  r^ltted  tbe  balance  of 
tbe  premltmi  for  tbe  additional  term  of  two 
years,  thus  recognizing  the  existence  of  the 
contract  of  Insurance  for  three  years.  On 
Jane  27,  1901,  the  premises  were  destroyed 
by  flre.  The  owner  sued  the  present  plaintiff 
upon  Its  policy,  and  obtained  judgmrat. 
Plaintiff  also  Incurred  certain  necessary  ex- 
penses In  making  this  defense.  It  made 
proof  of  1ms  to  the  defendant;  but  the  latter 
denied  liability.  It  was  prayed  that  tbe  con- 
tract be  adjudged  to  be  valid  and  binding; 
that  It  be  reformed  so  as  to  be  tor  the  term 
of  three  years  Instead  of  for  one  year;  that 
tbe  plaintiff  have  Jodgment;  and  for  geur 
oral  relief. 

Tbe  prayer  exhibited  as  being  tbe  contract 
of  insurance  was  as  follows:  "Boathem  De- 
partment The  Delaware  Insurance  Company 
of  Philadelphia.  Amt  Insd.  $2,500.  Rate 
eO<  Prwnlum  922JS0  W.  "El.  Chapln,  Han- 
s«er.  Agency  #2  a  Atinnte,  Oa.  Entry 
Na  4264.  Do  reinsure  Pennsylvania  Fire 
Ins.  Co.,  of  Philadelphia,  Pa.,  In  the  Bum  of 
twenty-flve  hundred  dollars,  for  the  term  of 
one  year,  from  Mi^  0th,  1000,  to  May  0, 
1901.  May  reference.  Page  Na  398,  Block 
No.  49.  On  $2,000  of  their  liability  as  In- 
surers under  their  special  policy  Na  1608, 
Issued  to  H.  Btenzel  for  $S,000,  and  covering 
as  follows,  viz.:  [A  full  description  of  the 
property  follows.]  It  Is  hereby  nnderstood 
and  agreed  that  sach  relnsorsnce  Is  a  pro 
rata  part  of  each  and  every  Item  Insured  by 
the  policy  of  the  reinsured  company,  and  sub- 
ject to  the  same  rltAs,  valuations,  condition, 
and  mode  of  setU^ent  as  may  be  taken  oi 
assumed  by  said  company;  it  being  ^pressly 
agreed,  however,  that  notice  of  any  change 
In  the  risk,  or  additional  privileges  granted, 
shall  be  at  once  given  to  this  company.  Loss, 
If  any,  payable  at  the  same  time  and  In  tbe 
same  manner  and  pro  rata  witb  the  amount 
paid  by  said  company,"  etc. 

Over  objection  an  amendment  of  the  peti- 
tion was  allowed,  which  alleged  substentially 
as  follows:  "The  paper  attached  to  tbe  dec- 
laration, and  which  is  set  out  above,  was 
made  by  the  Delaware  Insurance  Company, 
and  delivered  to  the  Pennsylvania  Fire  In- 
surance Company  as  and  for  a  written  con- 
tract of  reinsurance  of  twenty-five  hundred 
dollars  of  the  liability  of  tbe  plaintiff  as 
insurer  under  Its  policy,  and  the  paper  was 
received  by  tbe  plaintiff  as  such  policy  of 
reinsurance,  and  it  paid  to  tbe  defendant 
twenty-two  and  50/100  dollars  as  premium 
due  and  charged  upon  such  policy.  By  rea- 
son of  the  facts  alleged  In  the  declaration 
the  defendant  recognized  that  on  tbe  9th 
day  of  May,  iSfXK  It  made  and  effected  a 
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contract  of  Insuranco  as  In  the  declarati<ni 
set  forth,  and  that  Mid  defendant  company 
thereupon  became  and  was  and  1b  estopped 
from  denying  that  It  had  entered  Into  each 
contract  of  buniranoe,  m  that  said  'Oxblblt 
A'  Is  not  a  valid  and  binding  contract  of  re- 
insurance between  it  and  yonr  petitioner.'*  It 
was  also  alleged  that  estoppel  arose  ftom  the 
fiicts  alleged  In  the  original  petltlffiu  The 
defendant  filed  both  a  gmeral  and  a  q;>edBl 
demurrer.  It  was  orermled,  and  the  de- 
fendant excepted. 

Barton  Smith,  for  plaintiff  In  error.  King, 
Spalding  &  Little,'  for  driendant  In  error. 

LTTHPKIN,  J.  (after  stating  the  fftctn). 
1-8.  In  a  snit  fbr  damages  growing  out  of 
a  breach  of  a  contract  required  by  the  statute 
of  frauds  to  be  In  writing,  the  petition  is 
not  demurrable  on  the  ground  that  It  does 
not  state  whether  the  contract  was  In  writ- 
log  or  not  Draper,  Moore  &  Go.  t.  Haoon 
Dry  Goods  Ca,  103  Ga.  661.  80  B.  B.  66C 
68  Am.  St  Bep.  143 ;  Blutbenthal  &  Blckart 
T.  Moore,  106  Qa.  424,  82  S.  B.  844;  Talia- 
ferro T.  SmUey,  112  Ga.  62.  87  S.  B.  106. 
Where  a  proceeding  Is  brought  for  the  pnr-i 
pose  of  reforming  a  written  contract,  "the 
Instrument  which  is  sought  to  be  reformed 
should  be  set  forth  In  the  bill,  so  tliat  from 
it  and  the  allegations  In  the  bill  of  complaint 
It  may  clearly  appear  that  it  does  not  con- 
form to  the  real  contract  made  by  the  par- 
ties. The  bill  should  also  show  the  particu- 
lar mistake  or  the  fraud  and  mistake  com- 
plained of  and  bow  it  occurred."  Van  Zlle's 
Eg.  Fl.  ft  Pr.  S  419.  "It  Is  not  sufficient  to 
allege  that  It  was  the  intention  of  the  parties 
to  make  an  Instmment  that  would  accom- 
plish a  certain  object  end  ask  the  court 
to  make  a  writing  that  will  accomplish  that 
object"  IS  Enc.  PI.  ft  Pr.  824;  Wall  v. 
Arlington,  13  Ga.  88,  92 ;  Marshall  y.  Draw- 
horn,  27  Ga.  27S;  Llgon's  Adm'rs  t.  Rogers, 
12  Ga.  286;  Smith  t.  Brooks,  66  Oa.  866; 
Bell  T.  Amerlcus  Ballroad,  76  Ga.  756.  If 
a  clause  which  the  petitioner  claims  should 
have  been  Inserted  In  the  contract  Is  not  one 
which  the  parties  agreed  on  and  omitted 
through  mistake,  but  merely  one  which  ought 
as  a  matter  of  propriety  to  be  inserted,  a 
court  of  chancery  will  not  Interfere;  it 
not  being  within  Its  province  to  make  or 
ameliorate  contracts  for  parties."  Tbomp- 
Bonvllle  Co.  t.  Osgood,  26  Conn.  16 ;  2  Estes 
PL  (4th  Ed.)  fi  2806.  In  this  state  relief 
may  be  sought  In  the  same  petition  by  hav- 
ing a  written  contract  reformed,  and  also 
ttiforclug  It  Fleming  v.  Fire  Aas'n,  76  Ga. 
67&  In  order  to  accomplish  this  result 
however,  the  petition  must  be  adequate  for 
both  purposes:  First  to  reform  the  instru- 
ment; second,  to  obtain  Judgment  on  It 
Here  it  Is  sought  to  reform  the  allied 
contract  so  as  to  make  the  term  of  Insur- 
ance three  years  Instead  «t  one.  Fairly 


construed,  tlie  petition  alleged  Uiat  the  pa- 
per attached  w;as  the  written  contract  sought 
to  be  corrected  and  oifiirced.  It  waa  alliged 
that  tbB  defendant  was  one  of  the  r^ular 
Insnrars  of  the  plaintiff,  and  by  ocmtract  and 
agreement  rtinsured  the  plaintiff  at  the 
same  rates  at  which  the  lattw  effected  origi- 
nal Insurance ;  that  in  tlila  Instance  the  rate 
charged  the  propert?  owner  fnr  three  years 
was  00  cents  on  each  9100  of  nine;  that 
the  plaintiff  reinsured  a  part  of  the  risk 
witb  the  defendant  and  paid  to  it  a  premium 
at  the  same  rate,  and  that,  by  error  of  the 
scrivraw  who  drew  up  the  wrltii^  evidenc- 
ing the  contract,  the  tena  was  written  aa  one 
year  Instead  of  tiiree  yean.  But  it  was 
not  alleged  that  the  defendant  knew  what 
rate  waa  charged  for  tlie  original  Insurance, 
or  tttat  it  received  the  pranlum  as  being 
for  three  years'  Insurance;  or  that  the  par- 
ties ever  agreed  or  Intended  that  tiie  con- 
tract should  be  BO  written,  or  bistructed  the 
scrlvmer  to  that  effect;  or  how  the  alleged, 
mistake  came  to  be  made ;  or  why  tlie  plain-' 
tiff  fiUled  to  know  the  terma  of  Its  contract 
nntll  it  had  expired.  The  allegations  of  the 
petition  were  insufficient  for  the  pnrpoae 
of  reformation,  and  were  demurrable. 

4.  At  common  law  contracts  of  insurance 
Were  not  required  to  be  in  writing,  and 
generally.  In  the  absence  of  any  statutory 
or  other  positive  provision,  a  parol  contract 
of  that  character  will  be  valid.  1  Cooley's 
Briefs  on  Insurance,  S64;  1  May  on  Insur- 
ance (4th  Ed.)  {  14.  It  hafi  been  held  In 
Louisiana  (Egan  v.  Flremans*  Ins,  Oo.,  27 
La.  Ann.  868)  that  a  contract  of  reinsur- 
ance must  be  In  writing,  as  being  the  prom- 
ise to  pay  the  debt  of  another ;  but  the  stete- 
ment  Is  made  without  any  reasoning  or  au- 
thority, and  It  has  been  elsewhere  ruled 
that  an  agreement  of  reinsurance  Is  not 
within  the  statute  of  frauds.  1  May  on  In- 
surance (4th  Ed.)  t  12  A;  Bartlett  v.  Fire- 
man's Ins.  Co.,  77  Iowa,  155,  41  N.  W.  601 ; 
Com.  Mut  Mar.  Inm.  Co.  v.  Union  Mut  Ins.  Co., 
10  How.  (U.  S.)  S18,  16  L.  Ed.  636.  By 
the  Civ.  Code,  1896,  {  2089,  on  the  subject 
of  fire  Insurance,  It  is  declared  that  "such 
contract  to  be  binding,  must  be  In  writing.'* 
The  defendant  contends  that  this  section 
contemplates  that  the  contract  of  Insurance 
must  be  signed.  The  plaintiff  denies  this; 
but  Insists  that  if  It  be  true,  the  contract 
under  conalderation  was  sufficiently  signed 
to  be  binding.  Without  stopping  to  refer  to 
the  distinction  before  formal  and  simple 
contracts,  which  Is  less  regarded  In  modem 
times  than  formerly,  with  reference  to  the 
point  now  befora  us,  simple  contracts  may 
be  considered  under  three  heads:  (1)  Oon- 
tracts  which  ara  In  writing,  but  which  an 
neither  required  to  be  in  writing,  nor  to  be 
proved  by  writing;  (2)  contracts  which 
are  not  required  to  be  In  writing,  but  which 
must  be  proved  by  writing;  (8)  contracts 
which  must  be  in  writing.   As  to  the  first 
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class  it  hfti  been  held  that  at  common  latr 
It  tbe  partlee  Intend  for  aucb  a  contract  to 
take  effect  without  algnlng,  and  agree  upon 
aDd  adopt  tbe  written  paper  aa  being  or 
containing  the  contract,  this  will  suffice.  In 
Blsbop  on  Contracts,  1  S42,  It  la  aald:  "The 
omimon  and  appropriate  method  of  attest- 
ing a  writing  la  to  sign  It.  But,  in  general, 
a  mere  oral  consent  to  what  has  been  writ 
tea  out  for  a  contract  will,  at  the  common 
law,  Bofflce."  See,  also,  Leake  on  Contracta, 
184.  As  illufltratlons.  Instances  are  g\Yea 
vhere  one  party  signs  a  contract  and  the 
otber  acqniescea  In  It,  as  a  bill  of  lading  ac- 
cepted by  the  shipper,  and  the  like.  In  the 
dlscosaion  of  this  .class  of  contracta,  the 
Supreme  Court  of  Maine,  In  Miss.,  etc,  Co. 
T.  Swift,  86  Me.  248.  29  Atl.  1063,  41  Am. 
St  Rep.  645,  makea  tbe  following  condae 
statement:  "Upon  the  queatlon  whether 
tbe  signing  a  written  draft  of  tbe  terms 
Is  essential  to  the  completion  of  a  contract, 
Held:  If  the  written  draft  la  viewed  by 
parties  merely  aa  a  convenient  memorial, 
or  record  of  their  prevlons  contract.  Its 
ibaence  doea  not  affect  the  binding  force  of 
the  contract;  If,  howeTW,  It  la  viewed  aa 
tbe  consummation  of  the  negotiations,  there 
is  DO  contract  until  tbe  written  draft  la 
finally  signed."  1  Beach,  Mod.  Law  Con. 
1  3.  In  Eldd  T.  Huff,  106  Ga.  209,  SI  S.  B. 
430,  it  was  aald  that  "a  written  Instrument, 
although  not  signed,  will.  If  orally  assented 
to  by  the  parties,  coustitate  tbe  agreement 
Sacb  Instruments,  however,  will  not  be  ad- 
missible In  evidence  until  it  Is  shovrn,  prima 
fade,  that  the  terms  were  assented  to." 
In  tbat  case  what  purported  to  be  a  consoit 
verdict  and  decree  was  held  to  be  Inoper- 
atlve  as  a  judgment  binding  upon  tbe  parties 
on  account  of  want  of  Jurisdiction  in  the 
court,  or  for  other  valid  reason.  It  was  set 
np  by  plea,  however,  that  it  had  been  agreed 
vj>oD  by  ttie  parties  and  carried  into  effect, 
and  that  the  fund  arising  from  it  had  been 
distributed  among  the  parties,  who  received 
their  share  with  knowledge  of  the  fact 
Wlien  offered  in  evidence^  the  verdict  and 
decree  were  objected  to,  because  defendant 
bad  not  proved  that  plalntlffa  bad  assented 
to  It  ThiB  conrt  held  that  it  waa  Inad- 
missible for  the  reason  stated.  The  language 
qnoted  above  was  used  In  dlsciiaslng  the  plea 
vhlch  aet  up  the  agreement  to  the  decree 
and  tbe  action  under  It  It  will  be  per- 
ceived tbat  thla  was  not  a  contract  which 
vas  required  to  be  In  writing,  nor  did  the 
case  Involve  the  enforcement  of  an  execu- 
tory contract;  but  included  both  tbe  agree- 
msit  and  tbe  action  taken  in  reliance  upon 
it  Compare  Houston  v.  Polk,  124  Ga.  103, 
110,  62  8.  B.  88.  It  Is  quite  clear  tbat  if  It 
1b  comtemplated  by  the  parties  that  tbe 
(^tract  shall  be  signed  In  order  to  consum- 
mate tt  it  will  not  be  binding  until  so  signed. 
But  a  somewhat  informal  or  preliminary 
contract  may  be  made  binding,  although  It 


may  be  contemplated  that  tbs  agreement 
win  be  put  In  more  formal  shai>e.  See,  on 
this  subject  Lynn  v.  Burgoyne,  52  Ky.  (13 
B.  Mon.)  400;  contrast  Dajten  Ins.  Oo.  t. 
KeUy,  24  Ohio  8t  840,  15  Am.  Rep.  612; 
Kelly  V.  Com.  Ins.  Co..  10  Boaw.  (N.  T.)  82; 
Arnold  v.  Bcbarbaner  (a  g.)  116  Fed.  492; 
Vaatbtoder  v.  Metcalf,  8  Ala.  100;  Keating 
T.  Nelson,  88  III.  App.  867;  Lewis  v.  Crow, 
69  Ind,  434;  Thomas  v.  OaldweU,  00  111. 
188;  Waggeman  v.  Brackoi,  02  III.  468; 
Wetenkamp  v.  BUligh,  27  III.  App.  685 ;  Flab 
V.  Johnson,  16  La.  Ann.  29;  Ayera  t.  Herr- 
ing (Tex.  Civ.  App.)  82  8.  W.  1060;  Lath- 
rop  V.  Bramhall,  64  N.  T.  866;  Painter  v. 
Mauldln,  119  Ala.  88,  24  Boutfa.  769,  72  Am. 
St  Rep.  902;  Gay  v.  Murphy,  134  Bfo.  98, 
84  S.  W.  1091,  06  Am.  St  Rep.  406. 

Tlie  second  class  of  cases  to  which  refer- 
ence was  made  above  consists  principally  if 
not  entirely  of  those  which  fall  within  the 
statute  of  frauds.  (The  difference  In  verb- 
iage between  the  fourth  and  seventeenth  sec- 
tions need  not  be  mentioned.)  In  Townsend 
V.  Hargravea,  118  Mass.  820,  tbe  court  said: 
"Tbe  purpose  of  this  celebrated  enactment 
as  dedared  In  tbe  preamble,  and  gathered 
from  its  provisions,  Is  to  prevent  fraud  and 
falsehood  ^  requiring  a  party  who  seeks  to 
enforce  an  oral  contract  in  the  conrt  to  pro- 
duce as  additional  evidence  aome  written 
monorandum  signed  by  the  party  sought  to 
be  charged,  or  prove  some  act  confirmatory 
of  the  contract  relied  on.  It  does  not  prohibit 
snch  contract  It  does  not  declare  tbat  it 
shall  be  void  or  illegal  unless  certain  formal- 
ities are  observed.  If  executed,  the  effect 
of  ite  performance  on  tbe  rigbts  of  the  par- 
ties is  not  cfaaz^^  and  tbe  conaideratlon 
may  be  recovered."  The  great  object  was 
to  require  as  evidence  of  the  contract  smue 
memorandum  of  tbe  agreunrat  in  writing, 
signed  by  tbe  party  or  parties  to  be  charged. 
Barry  v.  Coombe,  1  Pet  (U.  8.)  661,  7  L. 
Bd.  286;  McConnell  v.  Brillhart,  17  111. 
860,  66  Am.  Dec.  661;  Obear  v.  First  Nat 
Bank,  97  Ga.  590-692,  26  8.  EL  880,  88  L. 
R.'  A.  884.  The  statute  as  adopted  into  our 
Code  differs  somewhat  In  language  from  the 
original  statute  of  frauds;  but  how  mnch 
such  changes  in  expression  are  to  be  treated 
as  material  or  altering  tbe  construction  Is 
not  here  involved.  See  Turner  v.  Lorillard 
Co.,  100  Ga.  640.  28  S.  B.  888,  62  Am.  8t 
Rep.  840;  Townsend  r.  Hargraves,  118 
Mass.  820.  As  to  what  signing  will  meet  tbe 
requirement  of  tbe  stetnte  of  frauds  more 
will  be  said  presently. 

Tbe  third  class  of  contracte  referred  to 
are  those  which  must  be  in  writing,  as  al- 
ready stated,  the  statute  of  this  stete  re- 
quires, not  merely  tbat  tiiere  shonld  be  some 
written  memorandum  aa  evidence  of  a  eon- 
tract  of  fire  Insurance^  but  that  ench  a  con- 
tract to  be  binding  must  be  In  writing. 
While,  as  shown  above,  there  Is  high  author- 
it7  tor  holding  tbat  **a  written  Instrunuot 
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althongb  not  signed  by  tbe  parties,  will.  If 
orally  assented  to  by  tbem,  constltate  the 
agreement  between  tbem,"  It  must  be  con- 
fessed that  It  seems  to  the  writer  somewhat 
anomalous  to  hold  that  an  instrument  can 
strictly  be  called  a  "written  contract"  which 
Is  oitirely  nnalgned.  One  would  naturally 
expect,  when  an  instrument  is  claimed  to  be 
a  written  contract,  to  find  that  fact  apparent 
on  the  face  of  tbe  paper  Itself.  Tbe  signature 
evidences  the  agreement  of  the  parties  to  be 
bound  by  tbe  Instrument,  and  it  sounds  some- 
what Inconsistent  to  speak  of  a  written  con- 
tract which  must  be  proved  to  be  an  agree- 
ment at  all,  by  a  resort  to  parol  evidence. 
Promissory  notes  must  be  signed;  but  it  is 
claimed  that  they  stand  on  a  different  basla. 
It  may  be  that  a  proposition  in  writing  by 
one  party  (referred  to  as  "the  party  to  be 
charged"),  which  Is  orally  accepted  by  the 
other,  will  answer  the  demands  of  the  stat- 
ute of  frauds.  Merritt  v.  Clason,  12  Johns. 
(N.  Y.)  102,  7  Am.  Dec,  286 ;  Ex'rs  of  Clason 
v.  Bailey,  14  Johns.  (N.  Y.)  484;  Brandon 
Mfg.  Co.  V.  Morse.  48  Vt.  322;  Browne,  Stat. 
Frauds,  {  866;  Reuss  v.  Plcksley,  L.  R.  1 
Exdi.  342.  But  without  discussing  deci- 
sions which  seem  now  to  be  well  settled,  it 
Is  sufficient  to  hold  that  under  om*  statute  it 
Is  contemplated  that  the  whole  contract  of 
Insurance  shall  be  in  writing,  and  that  It 
sball  be  signed  by  the  Insurer.  In  Planters' 
Asa'n  T.  De  Loach.  IIS  Ga.  802,  89  S.  B. 
466,  it  was  said:  "A  writing  in  the  form  of 
a  policy  of  fire  Insurance  will  not  constltnte 
a  valid  contract  of  Insurance,  when  it  Ii 
not,  at  the  time  the  contract  therein  pur- 
ports to  go  Into  effect,  executed  by  one  au- 
thorized to  execute  contracts  in  behalf  of 
the  alleged  insurer."  In  tbe  opinion  (page 
808  of  lis  Oa.,  page  468  of  89  S.  E.)  it  was 
said:  "The  writing  relied  on  to  make  the 
contract  of  Insurance  not  having  been  signed 
by  any  one  authorized  by  the  association  to 
execute  contracts  in  Its  behalf  at  the  time 
it  la  claimed  that  the  contract  was  entered 
into,  the  court  erred  in  not  excluding  the 
paper  from  evidence."  There  a  former  pres- 
ident had  signed  a  number  of  blanks  as  a 
matter  of  convenloice  to  himself,  and  after 
his  term  of  office  had  expired,  an  agent  de- 
livered one  of  these  policies;  but  the  as- 
sociation declined  to  treat  the  holder  of  the 
policy  as  a  member,  or  to  recognize  such  de- 
livery by  its  agent  See.  also,  Peoria  Ins. 
Co.  V.  Walser,  22  Ind.  78;  Water  Oom'rs  t. 
Brown,  32  N.  J.  Law,  604. 

Section  2089  of  the  Civil  Code  of  1895, 
which  requires  the  contract  of  Are  insurance 
to  be  in  writing  In  order  to  be  binding,  was 
codified  In  the  original  Code,  whicli  went  Into 
effect  In  1863.  Code  1863,  8  2744.  In  1898 
an  act  was  passed  providing  for  the  grant- 
ing of  charters  to  Insurance  companies  in 
this  state,  tbelr  organization,  and  the  conduct 
of  buslnen  by  them.  This  act  Is  now  cod- 
ified.  CUT.  Code  1885,  H  2007  «t  Mil.   In  RC- 


tlon  It  is  provided  that  '*m  policy  or  other 
contract  of  said  corporation  shall  be  binding 
except  It  be  signed  by  the  president  or  vlce- 
pretident  and  secretary  or  assistant  secretary 
of  the  company."  While  this  law  la  ap- 
plicable only  to  companies  chartered  under 
the  act,  yet  It  serves  to  Indicate  the  legis- 
lative policy  that  Insurance  contracts  should 
be  in  writing  and  signed.  The  case  of 
Clark.  Bosser  &  Co.  v.  Brand  &  Hammons, 
62  Ga.  28,  was  cited  by  counsel  for  the  plain- 
tiff ;  but  no  question  was  raised  or  determined 
there  as  to  the  necessity  for  signing.  It 
was  held  that  an  entry  by  warehousemen 
on  tbelr  books  in  these  words:  'TTwo  hun- 
dred B/C,  [W]  insured  to-day,  p.  v.  o.  Mr. 
H.,  @  15c.  from  date,"  unsigned,  and  with 
no  premium  paid,  was  not  sufficient.  Bleck- 
ley, J.,  said:  "Without  scrotlnlzli^  It  for 
other  defects,  it  is  fatally  deficient  In  not 
specifying  the  period  of  time  during  which 
the  Insurance  was  to  run."  In  Mitchell 
UnlTersal  Life  Ins.  Co.,  64  Oa.  289,  It  was 
held  that  "m  contract  required  by  law  to  be 
In  writing  cannot  be  ahown  to  have  been  al- 
tered parol  after  Its  execution.''  In  that 
case  the  dlstinctltHi  was  recognized  betwem 
a  simple  contract  In  writing  and  one  whldi 
Is  required  by  law  to  be  In  writing.  This  was 
again  recognized  In  Slmtrntni  t.  Liverpool 
Ins.  Oa,  51  Ga.  76.  In  Tldvud  V.  Cushman, 
85  Hnn  (N.  T.)  18,  It  was  held  that  where, 
after  the  execution  of  a  lease  In  writing,  a 
clause  was  Inserted  In  It  by  the  lessors.  In 
the  presence  and  with  tbe  consent  of  tbe 
lessee,  such  insertion  modified  tbe  original 
contract,  and  it  was  not  necessary  that  tbe 
lease  should  be  again  signed  or  re-execnted. 
In  the  case  of  Slmonton  v.  Liverpool  Ins. 
Ca,  supra,  the  court  treated  a  permissionr 
for  the  removal  of  property  from  one  store 
to  another  as  being  In  the  nature  of  a  new 
insurance  contract.  Whether  this  was  a 
proper  view,  or  whether  a  provision  tor  a 
forfeiture  of  the  policy  upon  removal  of  the 
property  may  be  waived  by  parol.  If  the 
agent  bas  authority,  la  not  involved  In  this 
case.  See  Carrugi  v.  Atlantic  Fire  Ins.  Co.. 
40  Ga.  135,  2  Am.  Bep.  5G7;  City  Fire  Ins.  I 
Co.  V.  Carrugi.  41  Ga.  GOO;  Western  As- 
surance Co.  T.  Williams,  94  Ga.  128,  21  S.  E. 
870;  Morris  v.  Orient  Ina  Co..  106  Oa.  472.  I 
33  8.  E.  430 ;  Llppman  v.  ^tna  Ins.  Ca,  ICS 
Oa.  391,  33  S.  E.  879,  75  Atfi.  St  Rep.  62. 

6,  6.  If,  under  tbe  statute  of  this  state,  a  I 
contract  of  insurance  is  required  to  be  in  ' 
writing  and  signed  by  the  Insurer  or  on  its 
behalf,  did  the  allegations  of  the  petition  | 
show  a  sufficient  signature?    On  this  ques- 
tion there  Is  an  analogy  between  the  law 
touching  contracts  of  Insurance  and  the  stat- 
ute of  frauds  which  requires  that  th««  shall 
be  a  memorandum  In  writing  signed  by  tbe 
party  to  be  charged.   Under  that  statute  a 
signing  was  necessary.    It  has  frequently 
been  held,  however,  that  signing,  whether  In 
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the  caption  or  body  or  at  the  end  of  the  in- 
stroment.  will  suffice,  but  that  ft  must  be 
signed  with  Intent  to  enter  Into  IL  Bee,  Bar^ 
ry  V.  Coombe,  1  Pet  (U.  S.)  twti.  7  L.  Ed. 
29S;  McConnell  7.  Brlllhart,  17  111.  S54,  66 
Am.  Dec.  6G1;  Tingtey  t.  Bellln^am  Bay 
Boom  Co.,  5  Wash.  644,  32  Pac  737;  Mer- 
rltt  V.  Claaon.  12  Johns.  (N.  Y.)  102.  7 
Am.  Dec.  286 ;  Noe  t.  Hodges,  22  Tenn.  162 ; 
Browne.  Stat  Fr.  (5th  Ed.)  {  357.  A  printed 
signiatare  will  also  answer  the  requirements 
of  the  statute  of  frauds.  If  there  be  euffldent 
evidence  of  its  adoption  as  such  by  the  par^ 
to  be  charged.  Browne,. Stat  Fr.  |  856.  In 
Bishop  on  Contracts,  §  844,  It  Is  said:  "Ths 
Qsnal  and  proper  place  for  the  signature  is 
at  the  foot  of  the  matter  which  It  attests. 
But  In  strict  law,  It  will  suffice  if,  with  the 
intrat  to  constitute  a  signing.  It  Is  Inserted 
in  the  writing  at  any  other  place."  Donnell 
Mfg.  Co.  V.  Repass,  75  Mo.  App.  420.  The 
petition  alleged  that  the  defendant  executed 
and  delivered  to  the  plaintiff  tbe  paper  st- 
udied to  the  petition  as  and  for  a  writtra 
contract  of  relnsoranoe,  and  that  it  was  wo 
received  by  the  plaintiff,  and  It  paid  tbe 
premium  due  thereon.  The  paper  commences 
with  tbe  name  of  tbe  defendant  and  tta  gen- 
eral agent,  and  proceeds  "do  r»-ln8ure"  the 
plaintiff,  etc  If  It  wai  Intended  and  de- 
liveied  aa  a  written  contract,  this  would 
soffloe,  altbou^  tbe  name  may  have  appeared 
at  tbe  top  instead  of  being  snbacrlbed.  Tbe 
allegatltm  on  ttals  subject  was  snffldent  to 
wlttkBtand  the  ground  of  the  donuner  in  so 
ar  as  It  attadcs  the  paper  as  an>arent]y  nn- 
Blgned.  Btownc;  Stat  Fr.  |  866,  and  dta- 
tions. 

7.  Did  the  signature  of  tbe  Westchester 
Fire  Insurance  Company  to  the  vacancy  per- 
mit, granted  after  tbe  time  whoi  tbe  alleged 
contract  of  tbe  Delaware  Company  bad  expir- 
ed according  to  its  terms,  operate  aa  a  signa- 
ture to  tbe.paper  pleaded  as  a  contract  of  in- 
surance so  as  to  make  it  a  valid  contract  un- 
der the  statute,  U  it  were  not  >o  b^ore? 
Again  lo<^Ung  to  deelsiona  under  the  statute 
of  frauds.  It  has  been  held  that  it  Is  not  re- 
qnlred  that  all  tbe  terms  of  the  contract 
should  be  agreed  to  or  written  down  at  one 
and  tbe  same  time,  nor  on  <xie  and  the  same 
piece  of  paper,  provided  tbe  contoits  of  the 
signed  paper  makes  ancb  reference  to  tbe 
other  paper  or  papers  as  to  enable  tbe  court 
to  construe  than  all  together  as  containing' 
all  tbe  terms  of  tbe  ba^ln.  North  v.  Mend- 
el. 78  Oa.  400,  64  Am.  Kep.  879 ;  Turner  v. 
Lorillard  Co.,  100  Ga.  G45.  G50. 28  S.  B.  383,  62 
Am.  St  R^.  840.  ^  Tba  permit  signed  by 
the  Westdiester  Omipany  contained  the 
words,  **attached  to,  and  forming  part  of 
policy  No.  4264  Of  the  Delaware  Ins.  Go." 
If  the  Westebester  Company  was  shown  by 
the  allegations  to  be  ttie  agent  of  the  Dela- 
ware Company,  this  permit  sufficiently  re- 
ferred to  the  policy  of  tbe  number  stated, 
and  tbe  signature  would  sqpply  tbe  lack  of 


signing  that  policy,  If  It  appeared  that  In 
fact  there  was  such  a  written  policy.  It  is 
contended  by  the  defotdant  that  the  West- 
diester Fire  Insurance  Company  waa  not  the 
agent  of  the  defendant  and  that  Its  signa- 
ture could  not  bind  the  defendant  The  peti- 
tion, however,  alleged  that  tbe  defendant 
ceased  doing  business  In  tbe  state  of  Georgia, 
and  reinsured  Its  risks  In  the  Westchester 
Company;  and  that  It  so  notified  the  plaintiff, 
and  advised  it  if  policies  of  the  defendant 
shonld  require  approval  of  transfers  or  other 
Indorsements,  that  tbe  plaintiff  should  make 
report  thereof  to  the  Westchester  C<Hupany, 
giving  its  address;  that  In  pursuance  of 
tbla.  appllcatlfKi  was  made  to  tbe  Westches- 
ter Compuiy,  and  tbe  vacancy  pennit  was 
signed  and  delivered.  While  tbe  allegations 
do  not  state  tliat  authority  was  spedflcally 
given  to  ilgn  the  putlenlar  pmnlt  involved, 
we  think  It  does  all^  that  ttie  defendant 
referred  the  plaintlfl  to  tbe  Westchester 
Company  to  obtain  necessary  IndorsemoitB 
on  Its  polides;  and  If  this  was  such  an  In- 
dorsonmt,  no  reason  Is  apiwrent  why  It 
would  not  fall  within  tbat  antborlty.  See, 
on  this  Bob]«ct  ^rowne  <m  Statute  of  Frauds, 
I  870.  The  nature  of  the  authority  Is  not 
questioned,  but  only  whether  there  was  an 
agency. 

8.  In  so  far  as  the  allegations  In  regard 
to  the  reinsurance  and  tbe  obtalnli^  of  the 
vacancy  permit  are  relied  on  to  work  an 
estoppel,  tbey  are  insufficient  It  Is  not  al- 
lied that  the  defendant  misled  the  plain- 
tiff, or  that  the  latter  relied  on  any  repre- 
8entatl(m  or  conduct  on  tbe  part  of  tbe  for- 
mer, and  changed  its  status,  or  In  fact  did  or 
omitted  to  do  anything  by  reason  of  such 
conduct  It  Is  allied  that  If  the  defendant 
bad  not  recognized  the  contract  of  Insurance 
as  being  In  force  after  the  lapse  of  one  year 
from  its  issuance,  but  had  asserted  that  It 
had  expired,  "this  petitioner  would  have 
been  Informed  of  tbe  claim  of  defendant, 
and  could  have  either  caused  said  contract 
of  Insurance  to  be  duly  corrected,  or,  In  case 
of  dispute  or  delay  concerning  the  same,  could 
have  protected  Itself  by  other  re-Insurance. 
But  by  reason  of  said  granting  of  said  per- 
mission on  said  date,  this  petitioner  was 
confirmed  In  It^  belief  that  said  contract  of 
Insurance  was  for  tiiree  (3)  years,  and  was 
of  force  on  said  17th  day  of  June.  1001."  It 
will  be  seen  at  once  that  this  all^atlon 
states  what  tbe  plaintiff  could  have  done, 
but  does  not  allege  that  It  either  did  any- 
thing or  failed  to  do  anything  in  reliance  on 
any  conduct  or  representations  on  the  part 
of  tbe  defendant  From  the  for^Ii^  dis- 
cussion It  is  apparent  that  the  judge  of  tbe 
trial  court  erred  in  overruling  some  ot  the 
grounds  of  tbe  demurrer.  As  to  others  there 
was  no  error. 

Judgment  reversed.  All  tbe  Justices  con- 
cur, ezc^t  FISH,  C.  J.,  absent 
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BIGH  *  BROS.  T.  FIDEUTT  ft  DEPOSIT 
C30.  OF  MABYLAND. 
(Saprenw  Gonrt  of  Georgia.  Aug.  18,  1906.) 

L  OUARDIAJI    AKD  WaSD— BOND— LlABILITT 

Thb  case  la  cootrolled  by  the  case  of  Fi* 
dellty  Go.  T.  Rich.  50  S.  B.  338.  122  Ga.  B06, 
except  as  to  the  question  of  eattvptl* 

2.  SAHS-^tTDOlCBIfT— BK8  JUDtOUA— BSTOF- 
TKL. 

The  plalntifFs  obtained  a  Jadgment  against 
a  guardian  npon  an  open  account,  wblcn  was 
not  properly  a  liability  of  the  ward's  estate, 
and  the  refusal  to  pay  which  did  not  (under 
the  decision  above  referred  to)  constitute  a 
breach  of  the  boad.  After  that  decision  another 
salt  was  bronxht  for  the  same  cause  of  action, 
with  the  additional  allegations  that  the  guardian 
had  received  tha  proceeds  oiE  a  life  Insurance 
policy  In  which  the  wards  bad  an  Interest ;  that 
we  surety  filed  a  petition  to  the  ordinary,  ai- 
ling that  the  guardian  had  mismanaged  the 
estate  and  riolated  the  law.  and  seeking  to  be 
relieved  from  the  bond;  that  the  plaintiffs  as 
creditors  objected  to  the  discharge  of  the  sure* 

Sr;  that  In  answer  to  the  rule  nisi  the  guardian 
led  final  retarnp,  In  which  she  indnded  the 
amounts  due  to  the  plaintiffs;  that  the  surety 
knew  of  this  and  was  a  party  to  the  crediting 
of  such  sums  In  the  final  returns ;  that  the  sole 
purpose  was  to  relieve  It  as  surety  on  the  bond ; 
and  that  If  rach  amounts  had  not  been  allowed 
In  the  returns  as  constituting  a  part  of  the 
exiienditures  of  the  guardian,  they  would  now 
be  In  the  hands  of  the  guardian  to  liquidate 
petitioner's  claim.  It  did  not  appear  that  the 
surety  was  charged.  Held:  (1)  Th&t  this  did 
not  operaM  as  an  estoppel  by  Judgment  on  the 
surety,  because  the  allowanoe  of  the  returns 
was  not  a  Jadgment  In  a  proceeding  to  which 
the  surety  and  the  present  plaintlSs  were  par- 
ties, althon^  tiw  nuking  of  the  return  1^  tha 


guardian  may  have  resulted  from  a  proceeding 
on  the  part  of  the  snrety  to  obtain  a  dlsdia^e 
from  the  bond;  (2)  the  statements  In  the  re- 
turn of  the  guardian  were  not  solemn  admissions 
in  Judicio  by  the  sure^,  although  ths  latter 
may  have  Instigated  or  aj^roved  than,  and 
they  may  have  been  for  Its  benefit ;  con- 
sidered as. an  estoppel  by  admission  or  In  pais, 
no  action  on  the  part  of  the  eredittws  in  reliance 
npon  such  statements  avpeaTs,  and  no  Injoiy 
resulting  to  them ;  (4)  whether  or  not  the  mak- 
ing of  such  a  return  and  the  participation  there- 
in bv  the  surety  operated  as  a  fraud  njtoa  the 
wards  or  would  furnish  any  basis  for  action  by 
them,  relatively  to  the  creditors  now  suing,  a 
return  claiming  that  such  Items  were  proper 
to  be  allowed  to  the  guardian,  and  the  obtaining 
of  the  approval  of  ^e  return,  although  partici- 

Kted  In  by  the  surety,  would  not  render  it 
ble  to  such  creditors  for  the  amount  of  their 
claim.  If  In  fact  It  had  not  been  paid,  and  was 
not  one,  the  refusal  to  pay  which  would  in  law 
make  the  surety  liable  on  the  bond. 

[Ed.  Note.— For  cases  in  point,  see  yoL  25, 
Cent:  Dig.  Guardian  and  Ward,  f  ffiil:  toL  IS, 
Oent.  Dig.  Estoppel.  H  8,  142.1 

(Syllabus  by  the  Court) 

Error  from  Saperlor  Court,  Fulton  Coun- 
ty; J.  T.  P«idleton,  Judge. 

Action  by  Rich  St  Bros,  against  the  Fidelity 
&  Deport  Company  of  Maryland.  Jadgment 
for  defendant,  and  plaintlfl^s  bring  error. 
Affirmed. 

J.  B.  &  H  F.  HcOldland,  for  plalnUfiFs  in 
mor.  Bosmt  4k  Brandon,  for  dafeidant  in 
error. 

FEB  OIJBIAM.  Judgment  afBimed. 
FIS^  a  3^  obMot 
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HABION  GOTTNTY  LUBfBflR  00.  T. 
TILQHMAN  LUHBBB  CO. 

^aprane  Court  of  Sonth  Carolina.  BmU  19, 

1006.) 

iHJuncnoiT— Location  or  Loooino  Road. 

Plaintiff  sued  to  restrain  defeadant  from 
locating  a  right  of  way  over  land  on  which 
plaintiff  bad  a  aenlor  right  to  locate  a  rlxht 
of  way  for  the  pnrpoee  of  operating  a  logginx 
r&ilKMd.  Held,  that  plaintiff  was  not  entitle^ 
to  iDch  injunction  until  It  had  located  ita  way, 
bat  waa  entitled  to  enjoin  the  defendant  from 
tuing  a  certain  clan  of  locomotivei  on  sacb 
load  la  order  to  pxwwre  plaintUTs  timber  from 
danger  of  &n. 

Appeal  from  Cmnmon  Pleas  Circuit  Court 
of  Marlon  Gonnty;  Gary,  Judge. 

Actim  by  the  Marlon  Oonnty  Lumber  Com- 
pany against  the  Tilghman  Lumber  Com- 
pany. From  an  order  dlBSoIvIng  a  tempo- 
rary lnjanctl<ni,  plaintiff  appeals.  Beversed. 

U.  G  Wooda,  for  appellant  Montsomeiy 
&  LIde  and  Willon  ft  WUlcoz,  for  reqxHid- 
ent 

JONES,  J.  The  Marion  Connty  Lumber 
Company,  a  corporation  under  the  laws  of 
this  state,  brought  this  action  to  enjoin  the 
Tllghnian  Lumber  Company,  a  corporation 
under  the  laws  of  Yirslnla,  from  operating  a 
logging  railroad  across  certain  lands  In  Marl- 
on county.  A  temporary  Injunction  was 
granted  by  Judge  Ernest  Gary,  October  4, 
1906,  bet  the  same  wae  dissolved  by  his  order 
of  October  18,  1005.  "without  prejudice  to 
plaintiff  to  apply  for  an  injunction  pendente 
Ilte^  If  at  any  time  It  Is  hindered,  Impeded,  or 
Inconrenienced  In  the  exercise  of  its  alleged 
ezctoslTe  right  of  way  heretofore  acquired  by 
tbe  defendant,  its  agents  or  serrants,"  from 
which  order  plaintiff  appeals. 

Ordinarily,  interlocutory  injunctions  are 
not  ft  matter  of  right,  but  of  grace,  resting  in 
the  sound  discretion  of  the  Judge.  Pelzer, 
Rodgers  &  Ca  t.  Hughes,  27  S.  O.  416,  3  S.  B. 
781.  But,  when  the  sole  purpose  of  an  ac- 
tiai  1b  tor  an  Injunction,  and  a  temporary  In- 
JUKtion  Is  essential  to  the  assertion  and  pres- 
ervation of  a  legal  right,  if  established,  as 
allied  in  the  complaint.  It  would  be  error 
of  law  to  refuse  or  set  aside  a  temporary  in- 
junction. Alderman  v.  Wilson,  69  S.  O.  159, 
4S  8.  G.  85,  and  cases  dted  therein.  This, 
•wwever,  does  not  mean  that  a  right  to  a 
temporary  Injunction  pendente  lite  follows 
automatically  If  the  complaint  states  a 
cause  of  action  for  Injunction.  The  court 
Bbould  consider  tbe  showing  made  in  opposi- 
tion thereto  and  must  determine  In  view  of 
aH  tbe  circumstances,  subject  to  reriew  by 
this  court,  whether  the  Injunction  is  reason- 
ably esBOitial  to  protect  the  legal  right  of 
plaintiff  pending  the  litigation,  as  was  done 
IQ  Northrop  v.  Simpson.  69  S.  a  554.  48  S.  E. 
813.  We  proceed  to  consider  tbe  ai^eal  in 
tb«  light  of  these  rules. 

The  plaintiff  having  sncoeeded  to  the  rlghtt 
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of  the  Cape  Fear  Lumber  Company,  bases  Its 
claim  under  a  deed  from  owners,  dated  May 
80,  1688,  conveying  to  tbe  Cape  Fear  Lumber 
Company  "all  of  the  abort  straw  pine  timber, 
all  tbe  <7preB8  timber,  and  all  the  poplar 
timber,  except  timber  measnrlng  12  inches  In 
diameter  and  less  at  the  stump  end,"  on  tbe 
described  tract  of  950  acres  In  Marlon  coun- 
ty, known  as  the  "Phil  Dew  Land."  with  "ex- 
clnslTe  rights  of  way  over  said  land  and 
rights  of  Ingress  and  egress  for  men,  teams, 
Tehlclea,  and  engines  at  any  and  all  times, 
and  tbe  rlgbt  of  way  and  right  to  build,  coa- 
stmct,  and  operate  a  railroad  across  the 
land,  ete."  fi'ubsequent  to  this  the  defendant 
company  took  deed  from  the  owners  convey- 
ing "an  exclusive  right  of  way  not  to  exceed 
tighteeu  feet  wide  upon  and  across**  the  said 
tract  ia  land,  with  prlvUecs  "to  bntld,  con- 
struct, and  operate  a  railroad,  logging  road, 
'  tramwiv,  or  cart  or  wagon  way  upon  said 
rlgbt  of  way,  also  the  right  and  privilege  to 
use  all  inch  small  timber,  except  pine  trees 
fonrteot  Incliee  and  above  at  etomp,  and 
brush  and  earth  from  aald  right  of  war  aa 
may  In  tbe  Judgment  of  aald  Tilghman  Lum- 
ber Company  be  required  to  bnlld,  conatmet, 
and  maintain  ttie  aforeaald  railroad,  loggli« 
road,"  etc  The  dtf^uXant  by  ita  answer  ad^ 
hiits  that  It  entered  upon  the  aald  tract  In 
S^itember,  190S,  cut  out  a  right  <tf  way  over 
and  across  the  sam^  oonatmcted  In  part  a 
logging  railroad  thereon,  and  baa  distributed 
ties  along  inch  right  of  way  for  the  purpose 
and  with  the  intention  of  operating  a  steam 
loggliuc  railroad  tiweon. 
Assomlng  that  plalntiff-eatabllBhea  Ita  alleged 
senior  easement,  then  It  is  obvtoua  Uiat  It  Is 
the  owner  ct  the  dominant  estate  in  the  land 
deMTlbed,  with  which  neither  the  ownws  of 
the  said  land  nor  their  subsequent  grantees 
can  materially  interfere.  It  la  true  tiie  own- 
ers retained  tbe  soli  and  certain  timber,  but 
by  thdr  grant  to  plaintiff  they  must  be  held 
during  tlie  continuance  of  the  easement  to 
have  abandoned  every  use  of  the  land  exc^t 
such  as  might  be  made  ctmelBtent  with  the 
reasonable  enjoyment  of  the  easement  grant- 
ed. Herman  v.  Roberts.  119  N.  T.  87,  23  N. 
B.  442,  7  L.  R.  A.  226,  16  Am,  St  Rep.  803; 
2  Wash,  on  Basements  (Sd  Bd.)'  258 ;  14  Cyc. 
1208.  The  defendant  cannot  acquire  under 
Its  Junior  grant  any  greater  right  than  the 
owner  of  the  servient  estate  had.  The  plaln- 
tiETs  deed  was  duly  recorded,  and  It  la 
charged  that  the  defendant,  l}efore  purchas- 
ing, had  actual  notice  of  plalntifTs  rights. 

In  so  far  as  plaintiff  seeks  the  aid  of  equity 
to  protect  Its  rights  of  way  In  said  tract  of 
land,  we  cannot  say  that  the  circuit  judge 
erred  in  dissolving  the  temporary  Injunction 
at  this  time.  It  appears  that  plaintiff  has 
not  definitely  located  any  right  of  way.  The 
general  rule  Is  that  equity  will  not  interfere 
to  protect  an  unlocated  or  indefinite  right  of 
way.  Ooldsboro  Lumber  Co.  v.  Hines  (N. 
O)  85  8.  B.  468;  Fox  v.  Pierce,  50  Mich.  500^ 
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16  N.  W.  88».  The  right  of  way  which  was 
protected  la  Wilson  v.  Alderman,  69  8.  G.  176, 
48  S.  E.  81,  Alderman  v.  Wilson,  69  S.  a  156, 
48  S.  E.  86,  and  Alderman  t.  Wilson,  71  8. 
C.  64,  60  8.  E.  643,  was  Staked  oat  Un- 
doubtedly, plaintiff,  If  senior  grantee,  as  al- 
lied, would  have  paramount  right  of  Ingress 
and  egress  for  the  removal  of  every  tree  of 
the  stated  dimension,  wherever  located  on  the 
tract  described,  which  could  not  rightfully  be 
interfered  with  by  any  subsequent  grantee, 
but.  as  stated,  equity  wtH  not  Interfere  to  pro- 
tect mere  unlocated  rlgbtB  of  way.  It  la 
claimed,  however,  that  the  operation  of  a 
steam  losing  railroad  by  defendant  across 
said  tract  would  subject  plalntitC's  property 
right  In  ttM  trees  to  greater  danger  of  destmc- 
tlon  from  fire  communicated  by  the  locomo- 
tives. It  is  alleged  fliat  the  logging  locomo- 
tive employed  by  defoidant  constantly  emits 
sparks  and  scatters  Are,  and  tbat  said  timber* 
Is  for  tbe  most  part  pine  woods  with  thick 
tmdergrowth  and  will  be  liable  to  fire  at  any 
time  from  tbe  engine  of  defendant,  and  that 
such  Are  would  destnqr  Taluable  tlmtwr  trees 
of  special  and  peculiar  value  to  plaintiff,  now 
making  preparations  to  manufacture  lumber 
on  an  extensive  scale,  and  several  affidavits 
were  submitted  In  behalf  of  plaintiff  to  show 
the  liability  of  the  timber  to  be  destnoyed  by 
fire  resulting  from  the  operation  of  a  steam 
locomotive  throu^  It  oo  an  18-foot  right  of 
way. 

It  Is  not  the  Intention  or  province  of  this 
oonrt  now  to  discuss  or  decide  any  question  of 
fact  Involved  in  this  case  in  advance  of  the 
hearing  upon  the  merits,  but  we  are  impress- 
ed that  plaintiff  made  at  least  such  a  prima 
fade  showing  of  threatened  danger  to  its 
property  rights  In  the  trees  as  entitles  It  to 
the  preliminary  Injunction.  The  threatened 
Injury  to  plaintiff's  proper^  would  be  of  such 
a  rq;>etltlou8  or  continuing  nature  as  to  ren- 
der an  action  at  law  Inadequate  and  to  war- 
rant equitable  interference  by  injunction. 
Alderman  v.  Wilson,  69  S.  0.  IdO,  48  8.  E. 
86.  This  feature  of  threatened  Irreparable 
Injury  to  plaintiff's  timber  distinguishes  the 
present  case  from  Goldsboro  Lumber  Co.  t. 
Hines,  supra,  relied  upon  by  respondent,  and 
from  Northrop  v.  Simpson,  69  S.  C.  554,  48 
S.  B.  618.  If  tbe  defendant  be  allowed  to 
construct  and  operate  the  steam  losing  road 
through  the  plaintiff's  timber  pending  the 
litigation  as  to  the  rights  of  the  parties,  the 
Injury  threatened  and  apprehended  will  prob- 
ably result  before  the  termination  of  the  suit ; 
and.  should  It  be  then  adjudged  that  plaintiff 
Is  entitled  to  an  injunction,  the  remedy  would 
be  of  little  or  no  avail.  Hence  the  prima 
fade  case  presented  is  one  In  wblch  there  la  a 
necessity  to  Issue  temporary  injunction  to 
protect  the  legal  right  of  the  plaintiff  pending 
the  litigation. 

The  order  of  Judge  Gary  dissolving  tbe 
temporary  Injunction  Is  reversed  and  set 
aside. 


JARBETT  v.  nrOH  POINT  TBUNK  ft  BAG 
CO. 

(Supreme  Court  of  North  Gardlna.  Oct.  30, 
1006.) 

1.  TaiAt—VEBDicr— Vacation— DiscHinow— 
Recobd — Recital. 

When  a  Jadee  sets  aside  a  verdict  at  tbe 
close  of  a  case,  oe  should  state  in  the  reewd 
whether  It  is  done  In  the  exercise  of  Us  dis- 
cretion or  for  errors  of  law. 

2.  Appeal  — Tksdzot— Yacation— DiBannoH 
—Review. 

The  exercise  of  a  trial  judge's  discretion 
to  set  aside  a  verdict  will  not  w  reviewed  ou 
appeal  nnless  the  right  is  shown  to  have  been 
exercised  arbitrarily,  capriciously,  or  willfully. 
8.  TBIAL— VeBDICT^VACATIOH— DiSOBBriOH. 

Where  the  trial  Jndge,  on  the  rendition  of 
a  verdict,  determined  that  tbe  fiudiogs  of  tbe 
jury  were  conflicting,  that  the  verdict  as  to  the 
second  issue  submitted  was  against  the  weight 
of  the  evidence,  and  that  tlie  damages  were  in- 
sufficient, he  properly  set  aside  the  verdict  and 
granted  a  new  telal  In  the  exercise  of  his  dis- 
cretioD. 

[Bid.  Note.— For  cases  in  point,  see  vol.  4G. 
CenL  Dig.  Trial,  H  802,  803 ;  vol.  37,  Cent  Dig. 
New  Trial,  8  231.] 

Appeal  from  Superior  Court,  Guilford 
County;  Ferguson,  Judge. 

Action  by  Causey  Jarrett,  by  his  next 
friend,  t^nst  the  High  Point  Trunk  ft  Bag 
Company.  From  an  order  setting  aside  a 
verdict  in  favor  of  plaintiff,  defmdant  ap- 
peala  A^rmed. 

Tbe  action  was  brougtat  to  recover  dama^ 
for  Injuries  alleged  to  have  been  caused  by 
tbe  negligoice  of  tiie  defendant  wblle  the 
plaintiff  was  working  In  Its  factory  at  High 
Point  as  Its  employ&  Tbe  Issues,  with  the 
answers  of  the  jury  thereto,  are  as  follows: 
"(1)  Was  the  plaintiff  injured  by  the  n^- 
llgence  of  the  defeodant  as  alleged  In  the 
complaint?  Ans.  Yes.  (2)  Did  tbe  plaintiff 
by  Ms  own  negligence  contribute  to  tbe  In- 
jury complained  of,  as  alleged  In  the  answer? 
Ans.  Yes.  (3)  What  damage.  If  any,  Is  the 
plaintiff  entitled  to  recover?  Ans.  $3,000." 
Tbe  following  entry  was  made  upon  the  rec- 
ord of  the  court  below :  "It  Is  ordered  by  the 
court  tbat  tbe  verdict  be  set  aside."  Then 
follows  this  entry:  "The  defendnnt  by  Its 
attorney  appealed  tbls  day  from  the  order 
setting  aside  the  verdict  June  18. 1906."  No 
other  entry  was  made  on  the  record.  Tbe 
d^endant  tendered  a  case  on  appeal  and  the 
plaintiff's  counsel  a  countercase.  The  Judge, 
upon  disagreement  of  counsel,  settled  the 
case  on  appeal,  and  from  It  Is  made  the  fol- 
lowing extract:  "Upon  tbe  return  of  the 
verdict  the  court  of  Its  own  motion  set  aside 
the  verdict  In  tbe  exercise  of  Its  discretion. 
This  discretion  was  exercised  upon  the  fol- 
lowing grounds:  <1)  Tbe  findings  on  tbe 
Issues  were  conflicting,  and  In  the  opinion  of 
the  court  the  jury  either  ignored  or  did  not 
understand  the  charge  of  tbe  court,  wbich 
was :  'If  they  answer  the  second  issue  "No." 
tbey  would  consider  the  question  of  damages 
and  answer  the  third  Issue,  bu^  If  they  an- 
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swered  the  second  Issue  "Tea,*'  they  need 
not  answer  the  third  Issue.'  The  Jury  having 
aasirered  the  second  Issue  'Yes'  and  the 
third  Issue  '{3,000/  the  court  could  not  un- 
derstand the  finding  of  the  Jury.  (2)  The 
court  thought  the  finding  on  the  second  Issue 
vat  against  the  weight  of  the  erldenoe,  and 
the  damages  assessed  were  not  adequate 
to  tbe  Injury  received  by  the  plaintiff.  The 
defoKlaDt  insisted  that  It  was  entitled  to 
jadgment  on  the  verdict,  and  so  moved. 
The  motion  was  made  after  the  court  bad 
directed  the  verdict  to  be  set  aside,  but 
before  the  verdict  and  order  were  recorded. 
The  court  being  of  the  opinion  that  the 
Tcrdict  should  be  set  aalde,  declined  the 
defendant's  motion,  not  because  It  was  not 
Id  apt  time,  but  becanae  the  court  felt  It  to 
be  Its  duty,  in  the  exercise  of  a  sound  dis- 
cretion, to  set  aside  the  verdict  Defendant 
excepted."  The  defendant  assigned  the  fol- 
lovliig  nrrors :  (1)  The  refusal  of  the  court 
to  render  Judgment  In  its  favor.  (2)  The 
ordtf  of  the  court  setting  aside  the  verdict 
For  the  purpose  of  correcting  the  won  so 
assigned,  this  appeal  was  taken. 

3.  T.  Hordiead  and  King  ft  Kimball,  for 
tppdlaat  W.  P.  Bynmn,  Jr.,  E.  J.  Justice, 
ud  O.  8.  TergOBon,  tor  aj^Ilee. 

WALKER,  J.  (mfter  itatlng  Uie  case). 
The  deffendantfa  eoiuud  contended  that  the 
order  of  the  Jndge  setting  aside  the  verdict 
vas  ImpropK  because  there  was  no  apparent 
mor  in  law  committed  at  the  trial,  and  It 
is  not  stated  In  the  record  wheth^  or  not 
It  was  made  In  the  exercise  of  hie  Judicial 
discretion,  and  for  this  position  they  rely 
on  the  recoit  decision  of  this  court  la  Aber- 
nethy  v.  Tount,  138  N.  C.  337,  60  S.  E.  69«. 
It  In  held  in  that  case  that  the  Judge,  when 
he  sets  aside  a  verdict  should  state  whether 
or  not  It  la  done  in  the  exercise  of  his  dls- 
wtlon.  and.  after  mature  reflection,  we  re- 
affirm that  principle,  which  still  commends 
it!<elf  to  our  Judgment  as  the  only  safe  and 
fair  procedure  In  such  cases.  It  Is  so  easy 
to  do  and  so  manifestly  In  the  Interest  of 
common  Justice  to  the  party  against  whom 
the  rallng  Is  made,  and.  too.  It  will  meet  with 
such  favor  and  cheerful  acquiescence  on  tiie 
part  of  the  Judges  who  preside  at  trials,  as 
we  are  persuaded  to  believe,  that  we  can 
WW  perceive  of  no  good  reason  why  the 
rule  should  be  disturbed.  The  reasons  for 
Its  adoption  have  t>een  so  well  stated  by  Mr. 
Jostlce  Connor  In  the  case  cited,  which  now 
appears  to  us  as  conclusive,  that  we  will  not 
mdertake  any  elaboration  of  them  In  fur- 
ther vindication  of  what  we  there  decided. 
One  sufficient  ground  upon  which  the  rule 
can  well  rest  Is  that  the  defeated  party  is 
entitled  to  know  whether  he  lost  by  reason  of 
Bome  error  In  law  committed  daring  the  trial 
or  merely  by  the  exercise  of  the  Judge's  dis- 
cretlon,  to  the  end  that  in  the  former  case, 
he  may  proceed  to  test  the  validity  of  the 


ruling,  as  It  involves  a  matter  of  law  or 
legal  Inference,  and.  In  the  latter,  that  he 
may  submit  to  the  ruling  and  avoid  any  fur- 
ther useless  contest  as  It  Is  not  a  reviewable 
matter.  The  discretion  of  the  Judge  to  set 
aside  a  verdict  Is  not  an  arbitrary  one  to  be 
exercised  capriciously  or  according  to  bis 
absolute  will,  but  reasonably  and  with  the 
object  solely  of  preventing  what  may  seem 
to  him  an  inequitable  result  The  power  Is 
an  inherent  one  and  Is  regarded  as  essen- 
tial to  the  proper  administration  of  the  law. 
It  la  not  limited  to  cases  where  the  verdict 
Is  found  to  be  against  the  weight  of  the  evi- 
dence, but  extends  to  many  others.  Bird  t. 
Bradbura,  131  N.  C.  48S,  42  8.  B.  036.  Ju- 
dicial discretion,  said  Coke,  is  new  exer- 
cised to  give  effect  to  the  mere  will  of  the 
Judge  but  to  the  will  of  the  law.  The  Judge's 
proper  function,  when  using  It  Is  to  discern 
according  to  law  what  Is  Just  In  the  premises. 
"Discernere  per  legem  quid  sit  Jastum." 
Osbom  V.  Bank,  9  Wheat  (U.  8.)  788.  6  L. 
Ed.  204,  When  applied  to  a  court  of  Justice, 
said  Lord  Mansfield,  discretion  means  sound 
discretion  guided  by  law.  It  most  be  gov* 
emed  by  rule,  not  by  humor ;  it  must  not  be 
arbitrary,  vague,  and  fanciful,  but  legal  and 
regular.  4  Burrows,  2S39.  While  the  neces- 
sity tot  exerclshig  this  discretion,  In  any 
given  case,  Is  not  to  be  determined  by  the 
mere  Inclination  o£  the  Judge  tmt  by  a  soond 
and  enllghtraed  Jndgment  In  &n  effort  to 
attain  the  eoA  of  all  law,  namely,  the  doing 
of  even  and  exact  Justice,  we  will  yet  not 
supervise  it  except  perhaps.  In  extreme  ctr^ 
cumstances,  not  at  all  likely  to  Ksiw,  and 
it  Is  therefore  practically  nnllmited. 

In  this  case  the  defendant  can  derive  no 
benefit  from  the  decision  In  Abemethy  v. 
Youut  as  the  qnesUon  raised  by  its  excep- 
tion la  not  preswted  on  the  record  alon^ 
but  a  case  on  appeal  has  be^  settled  by  the 
Judge  upon  disagreement  of  coonsei,  and  It 
appears  th«efrom  that  the  Judge  exercised 
his  discretion  In  a  perfectiy  proper  manner. 
The  findings  of  the  Jury,  It  Is  true,  may  not 
be  conflicting,  and.  lu  legal  effect,  they  may 
amount  to  a  verdict  for  the  defendant,  as 
contended  by  the  defendant's  oounsel,  but  his 
honor  thought  they  sufflelentiy  Indicated  that 
the  Jury  must  have  misunderstood  the  charge 
or  the  case,  and  for  that  reasoo,  or  In  some 
other  way,  there  had  been  a  miscarriage  of 
Justice.  Besides,  he  found  that  the  verdict 
as  to  the  second  Issue  was  against  the  weight 
of  the  evidence,  and  that  the  damages  were 
Insufflclent  The  order  was  nothing  bat 
the  exercise  of  the  intimate  power  of  the 
court  to  set  aside  a  verdict  The  discre- 
tion confided  to  the  Judge,  when  thus  used. 
1«,  of  coarse,  not  reviewable.  But  If  It  could 
be  revised,  we  can  discover  nothing  rever- 
sible in  the  ruling  upon  the  facta  as  stated 
in  the  record  and  In  the  case,  treating  the 
latter  as  supplementing  the  record  entries. 
The  case  oontniiis  a  full  statement  of  the 
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reasons  which  Induced  the  action  of  the 
court,  and  we  find  them  amply  sufficient  to 
justL^  the  order,  tjnlen  we  looked  Into  the 
case  on  ameai.  It  would  not  appear  that  the 
defendant  ever  moved  Cor  judgment  ui>on  the 
verdict  as  rendered,  for  the  record  does  not 
show  It.  One  of  the  moat  delicate  and  re- 
qjionBlble  duties  of  all  those  the  judge  must 
perform  la  tbp  use  of  bis  discretion  In  pass- 
ing upon  the  rights  of  litigants  when  he  has 
no  fixed  and  certain  rule  for  bla  guidance, 
but  is  left,  as  Judge  Gaston  once  expressed 
It,  "to  hU  own  notions  of  fitness  and  ex- 
pedlaKy**;  and,  wbllOt  perhaps,  discretion 
should  always  be  exercised  sparingly,  and 
Burdy  not  nnneceesarUy,  yet  the  du^  of 
using  It  Is  one  the  law  requires  ot  him,  and 
which  be  should  perform  with  firmness  and 
without  hesltathm  in  all  cases  where  he 
deems  It  necessary  to  execute  Justice  and 
maintain  tbe  rlSht 
No  error. 


BBOADWBLL  et  al.  t.  MORGAN. 

(Supreme  Court  of  North  Carolina.  Oct  80, 

1900.) 

1.  PuBLio  Lands— Grakt— Seal  of  State. 
The  recital  in  the  body  of  a  grant  from 

the  state,  as  recorded,  of  the  affixing  of  the  seal 
of  tbe  state,  is  sufficient  evidence  of  Its  regular* 
ity,  and  the  registry  of  the  grant  Is  not  invali- 
dated becaase  it  does  not  appear  of  record  that 
a  scroll  or  imitation  of  the  great  seai  of  tbe 
state  was  copied  thereon. 

2.  Evidence— Descbiption  or  Land  Convet- 
ID— Ubfinitenebs. 

A  deed  describing  the  point  of  beginning, 
In  describing  the  land  conveyed,  aa  "beginning 
at  a  pine  on  the  east  side  of  Gum  Swamp,"  is 
sufficiently  definite,  so  as  to  render  parol  evi- 
dence admissible  to  locate  the  point  of  begin- 
ning. 

[Ed.  Note.— For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  S  2110-2122.] 

8.  BonNDABIEB— ESTABLIBHUENT  OF  OOBNKBS 
— BVIOENCE— SUFFICIENCT. 

A  deed,  In  describing  land,  described  the 
boundary  as  "beginning  at  a  pine  on  the  east 
side  of"  a  swamp.  A  witness  testified  that  he 
had  known  the  land  and  the  beginning  comer 
for  SO  years ;  that  be  knew  where  tbe  beglnnii^ 
comer  was,  and  bad  started  surveyors  there; 
that  there  was  nothing  there  to  show  the  comer 
but  a  stub  In  the  ground;  that  a  disinterested 

Eerson,  since  deceased,  who  had  lived  about 
alf  a  mile  from  the  place,  pointed  out  the 
comer;  and  that  the  stub  was  at  that  point 
Surveyors  starting  at  that  point  had  found 
chopped  and  blazed  pines  along  the  lliae.  Held 
su^cient  to  locate  the  comer. 

4.  Evidence— Deolabation  as  to  Boitndabt 
— A  dmissibh-itY  . 

Tbe  declaration  of  a  person  since  deceased 
In  regard  to  the  location  of  a  comer  la  admis- 
sible, where  he  had  lived  tn  the  vicinity  and  was 
disinterested. 

[Ed.  Note.— For  cases  In  point  see  voL  20, 
Cent  Dig.  Evidence,  U  1121-1134.] 

5,  Bjectment— Proof  op  Tptle. 

Where,  in  ejectment  plaintiff  showed  a 
grant  from  the  state  to  a  third  person  and  con- 
veyances from  the  latter,  and  tbat  plaintiff  and 
those  under  whom  he  claimed  liad  bad  ectuai 
possession  for  7  years,  the  question  whether 
plaintiff  was  In  possession  for  25  years  before 
tbe  commencement  of  tiie  action  was  immaterlaL 


Appeal  from  Superlw  Gonr^  Scotland 
County;  Moore,  Judge. 

Ejectment  W.  U  Broadwell  and  others 
against  Mark  Morgan.  From  a  judgmrait  for 
plaintiffs,  defwdant  appeals.  Affirmed. 

M.  L.  John.  L  D.  Shaw,  and  E.  H.  Gibson, 
for  appellant  J.  A.  LodLbart^  for  appellee. 

BROWN,  J.  The  plaintiff  claims  tlUe  to 
a  certain  tract  of  land  described  tn  tbe  com- 
plaint and  known  as  "Bill  Place."  In  making 
out  title  plaintiff  offered  tn  erldraice  a  grant 
to  John  MacDonald,  dated  June  SO,  1797,  con- 
taining 100  acres,  described  as  follows :  "Be- 
ginning at  a  pine  on  the  east  side  of  Gum 
Swamp,  and  runs  north  SO  Hegrew  west,  80 
poles,  to  a  pine  near  the  log  branch;  then 
south  80  degrees  west,  200  poles,  crossing 
said  swamp,  to  a  comer ;  then  south  80  de- 
grees east,  80  poles,  to  a  comer ;  then  north 
60  east,  200  poles,  to  tbe  beginning."  Tbe 
plaintiff  also  offered  several  deeds  In  his 
proof  of  title  containing  practically  the  same 
description.  The  defendant  In  apt  time  ob- 
jected to  the  tntrodnctlffli  ot  tbe  grant  be- 
cause It  does  not  appear  of  record  that  It 
bad  been  pn^erly  probated  and  ordered  re- 
corded. Grants  and  patents  issued  by  die 
sovereign  are  proven  by  the  seal  and  are 
entitled  to  enrollment  and  thereby  become 
public  records.  Malone  on  Real  Prc^terty 
Trials,  p.  1S4,  We  do  not  understand  tiiat  it 
Is  contmded  there  Is  no  seal  to  tbe  grant  or 
that  it  was  omitted  troai  the  rq^stty.  But, 
if  ft  does  not  ai^iear  of  record  that  a  scroll 
or  Imitation  of  tbe  great  seal  ot  state  was 
copied  tbereott,  that  does  not  invalidate  tbe 
registry  ot  tbe  grant  The  recital  in  tbe 
body  ot  the  grant,  as  recorded,  of  tbe  aflBx- 
ing  of  the  seal,  is  suffldoit  evldoice  of  Its 
regularity.  Aycodc  r.  Ballroad.  88  N.  CL 
828. 

Tbe  defendant  farther  otmtends  that  the 
grant  and  deeds  are  void  for  Insufllciait  de- 
scription; that  '%e0nnlng  at  a  pine  on  tlie  i 
east  tide  of  Gum  Swamp*'  1b  sncb  an  Indefi- 
nite beglnnhig  tiiat  parol  evidence  is  Inad- 
mlarible  to  locate  it  For  this  position  the  de-  | 
fendant  rdles  on  Holmes  t.  Sapphire  Com-  ' 
pany,  121  N.  a  411,  28  S.  B.  64S,  and  Htnch. 

T.  Nldiola.  72  N.  a  06.  Tbe  beadoote  of  I 
tbe  former  case  seems  to  support  the  conten-  I 
tkm  of  tbe  defendant,  bnt  vpaa  a  carefnl  ex- 
amlnatlon  of  tbe  opinlmi  we  find  tbe  hMd- 
note  to  be  misleading.  In  that  case  tbe  be- 
ginning comer  was  at  "a  la^  cbestnijt,  runs  i 
thence  8.  25*  WV  etc  It  Is  evident  tliat. 
If  the  large  cbestnnt  could  be  located,  the 
entire  grant  could.  While  tiie  court  says  tbe 
description  In  tbe  grant  Is  not  as  definite  as 
It  ought  to  be,  it  does  not  declare  it  Ttrid  on 
that  account  The  decision  Is  based  solely 
upon  tbe  ground  that  tbe  evidoice  is  insuffi- 
cient to  locate  tbe  beginning  or  other  calls 
of  the  grant  An  examination  of  tbe  evi- 
dence In  that  case  sustains  tlie  view  of  the 
court,  for  there  seems  to  have  been  an  nttv 

Digitized  by  Google 


JOHNSON  T.  JOHNSON. 


341 


fallore  of  testlmonr  tencUns  to  prore  tb«  be- 
gloniDK  corner  of  tbe  land  In  controTenr* 
We  tblnk  the  case  of  Hlnch^  t.  Nicholi 
(alls  far  short  of  supporting  defendant's 
position.  In  that  case  the  land  was  de- 
Kribed  as  on  a  bis  branch  of  Luke  Lees 
.cre^  beglnnins  at  or  near  tbe  path  that 
crosses  the  branch,  on  a  stake,  etc.  Tbe 
court  held  that  the  grant  was  void  and  could 
not  be  located  by  parol  evidence.  It  Is  a 
settled  role  of  construction  in  this  state  that 
when  "stakes"  are  called  for  In  a  deed,  with 
no  other  added  description  than  course  and 
distance,  they  are  Intended  by  the  parties  as 
imaginary  points.  They  are  not  natural  ob< 
Jects,  and  have  no  permanency.  Uassey  t. 
Belfsle,  24  N.  G.  170;  Mann  t.  Taylor,  4»  N. 
a  272,  69  Am.  Dec.  760.  A  pine  is  a  natural 
object,  and  when  called  for  In  a  deed  as  a 
comer  or  b^lonlng  point  Is  understood  to  be 
permanent  evidence  of  where  the  boundary  Is. 
We  know  of  no  authority,  and  have  been 
cited  to  none,  which  renders  the  descrlptlcHi 
hi  McDmiald's  grant  void  because  the  pine 
was  not  described  by  marks  or  other  dealgna- 
tloQ.  On  the  other  liand.  this  court  has 
held  quite  the  contrary.  In  Allen  v.  S'allin- 
ger,  108  N.  C.  160.  12  S.  B.  896.  the  descrip- 
tion in  the  grant  is:  "Begins  at  a  pine  In 
Solach  line,  thence,"  etc.  In  the  opinion  It 
is  said:  "It  is  needless  to  cite  authority  to 
prove  that  evidence  aliunde  would  have  been 
KHnpetent  to  locate  the  pine  at  the  b^n- 

It  is  further  contended  that  tbe  banning 
of  tbe  tract  Is  not  provoi,  and  therefore  It 
cannot  be  located.  The  witness  Alex  Mc- 
iDtyre  teatifled  that  he  lud  known  tbe  land 
In  controversy  and  the  beginning  comer  for 
50  years;  that  he  knew  where  the  banning 
comer  was,  and  had  started  surveyors  there 
"a  time  or  two";  that  there  Is  nothing  there 
now  to  show  the  comer,  but  a  stub  in  the 
rronnd ;  that  Nell  Leach,  now  dead,  and  an 
old  man  at  the  time,  who  was  disinterested, 
and  who  lived  about  half  a  mile  from  the 
place,  pointed  out  this  comer;  that  the  stub 
la  where  Leach  pointed  the  comer  as  tbe  be- 
ginning of  the  boundary.  There  is  evidence 
that  tbe  surveyor  started  at  that  point  and 
found  chopped  and  blazed  pines  along  tbe 
Hna  Upon  an  examination  of  the  plalntUTs 
evidence,  we  think  It  amply  sufficient,  if  be- 
lieved by  the  Jury,  to  locate  the  land.  The 
objection  to  the  declarations  of  Leacb,  made 
long  ago  to  tbe  witness  Hclntyre.  as  to  the 
beginning  point  of  the  land,  cannot  be  sub* 
talned.  Bill  V.  Dalton,  140  N.  C.  9,  52  S.  B. 
273;  Btand  v.  Beasly.  140  N.  C.  628,  OS  S.  B. 
44a 

The  court,  In  diarg^ng  the  jury,  said  "there 
Is  evidence  ttiat  plaintiffs  were  In  possession 
of  tbe  land  tor  26  years  or  more  before  the 
commencement  of  this  action."  This  Is  not 
material.  Tbe  title  being  out  of  the  stato,  as 
shown  by  Uw  grant  to  Mad^onald,  there  Is 
ample  erldoice  In  tbe  record  to  go  to  the 


jury  that  plaintiffs  and  tbose  under  whom 
they  claim  acquired  title  by  color  and  7 
years'  actual  possession.  Uobley  r.  Grlffln, 
104  N.  a  lis,  10  8.  B.  142,  and  cases  cited. 

We  have  examined  carefully  all  the  excep- 
tioos  In  tbe  reovd,  and  And  no  error. 


JOHNSON  V.  JOHNSON. 

(Sapreme  Court  of  North  Carolina.  Oct.  80, 

1900.) 

1.  Divorce  —  Akbulmebt  of  Mabbiagx  — 

PUADIN  O— Coif  FXAINT— VeKIPIOATION. 

A  salt  by  a  wife  to  annul  the  marriage  on 
the  ground  that  she  was  of  nnsoaDd  mind  at 
tlie  time  of  the  marriage,  ia  a  proceeding  for 
divorce,  and  the  court  has  no  Juriidlction  unless 
tile  complaint  is  verified  as  required  In  divorce 
case^ 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  U  283,  340.] 

2.  Saies— Motion  to  Set  Asidk  Dxcbdb— Pab- 
TiEB — Right  to  Intebvbre. 

Id  a  suit  by  a  wife  to  anna]  the  marriage 
on  the  i!rround  that  she  was  of  unsound  mind 
at  the  time  of  the  marriage,  a  decree  was  render- 
ed Invalidating  the  marriage,  but  plaintiff  sub- 
sequently moved  to  set  aside  the  decree  on  the 
ground  that  the  court  had  no  Jurisdiction,  and 
a  third  person  sought  to  Intervene  and  oppose 
the  motion  on  the  eround  that  he  had  purchased 
land  from  those  woom  he  was  informed  and  be- 
lipvnl  had  purchased  the  same  from  plaintiff. 
field,  that  there  was  no  gronnd  for  permitting 
such  Intervention. 

[Ed.  Note.— For  cases  In  point,  see  voL  17, 
Cent.  Dig.  Divorce,  1  084.] 

Appeal  from  Superior  Court,  Oiatbam 
County;  Moore,  Judges 

Suit  by  Adella  V.  Johnson  against  W. 
Mangmn  Johnson,  to  set  aside  the  marriage 
of  the  parties,  in  which  a  'decree  was  ren- 
dered tor  plaintiff.  Motion  by  plaintiff  to 
set  aside  the  decree,  and  application  by  J. 
A.  .Dark  to  be  idlowed  to  Intervene  and 
oppose  tbe  motion.  From  a  Judgment  deny- 
Injg  the  a^Ucatton  of  Dark,  and  grantii^ 
plalntlfTs  motfon,  DaA  appeals.  Dlsmlseed. 

See  53  S.  B.  62S,  141  N.  C.  91. 

Motion  to  set  aside  decree,  invalidating 
her  marriage  to  the  defendant,  made  by 
plaintiff.  At  the  same  time,  J.  A.  Dark  made 
application  to  be  allowed  to  Intervene,  and 
oppose  said  motion.  Tbe  motion  and  appli- 
cation were  heard  by  Judge  Moore,  who  de- 
nied the  application  of  Dark,  and  granted 
tbe  plaintiff's  motion,  from  which  Judgment 
the  said  Dark  appealed,  and  assigns  as  error, 
first,  that  the  court  erred  In  refusing  the 
said  application  to  Interv^ie,  and  second, 
that  tbe  court  erred  In  granting  the  plalntUTs 
motion. 

H.  A.  London  &  Son,  R.  H.  Hayes,  and 
W.  D.  Slier,  for  appellant  N.  Y.  Oulley  and 
R.  H.  Dixon,  for  appellee. 

BROWN,  J.  The  petitioner.  Dark,  bases 
his  right  to  Intervene  upon  the  ground  that 
"the  affiant  Is  the  owner  of  cwtaln  real 
property,  which  la  a  part  of  tbe  property 
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described  In  the  complaint  In  this  action, 
having  paid  a  full  and  fair  price  for  the 
same,  and  taken  a  deed  therefor  from  H. 
A.  London,  W.  D.  Slier,  and  R.  H.  Hayes, 
who,  as  he  Is  Informed  and  believes,  had 
purchased  the  same  from  the  plalntlfCa,  and 
that  as  such  owner,  he  desires  to  Interplead 
In  this  cause,  and  set  ap  his  rights."  His 
honor  denied  Dark's  application  to  Inter- 
vene on  the  hearing  of  the  plaintiff's  motion, 
and  then  adjudged  "that  so  much  of  the  de- 
cree made  at  May  term,  1005,  as  declares  the 
marriage  of  Adella  V.  Johnson  and  W.  Man- 
gum  Johnson  to  he  null  and  void  to  be  set 
aside,  the  same  being  Irregular  and  void, 
the  pleadings  not  being  verified  as  required 
by  statute,  the  court  had  no  jurisdiction  to 
make  auch  decree,  and  the  parties  are  allow- 
ed to  resume  their  former  relation  as  hus- 
band and  wife." 

The  petitioner,  Dark,  had  no  right  to  be 
beard  upon  this  motion.  Pomeroy,  Code 
Rem.  8S  820  and  821.  He  was  not  a  party 
to  the  action,  and  cannot  be  heard  on  a  mo- 
tion to  set  aside  the  decree  made  by  the 
plaintiff  upon  the  gronnd  that  the  superior 
court  had  acquh-ed  no  jurisdiction.  If  It 
should  turn  out  upon  a  trial  that  his  title 
is  affected  because  the  court  set  aside  a 
decree  It  had  no  jurisdiction  to  render.  It 
is  his  misfortune.  This  Is  a  proceeding  for 
divorce.  Lea  v.  Lea,  104  N.  C.  603,  10  S.  B. 
488,  17  Am.  St.  Rep.  692.  It  is  so  held  la 
this  case  In  the  concurring  opinion  on  the 
former  appeal  which  the  writer  approves. 
The  affidavit  required  In  divorce  cases  being 
Jurisdictional,  it  follows  that,  In  the  absence 
of  It,  the  court  was  powerless  to  make  the 
decree,  which  has  therefore  been  properly 
set  aside.  Hopkins  v.  Hopkins,  132  N.  C. 
22.  48  S.  B.  608. 

Appeal  dismissed. 


STATE  V.  MATTHEWS. 

(fiupreme  Ckrart  of  North  Carolina.  Oct.  80, 
1906.) 

1.  GBlinHAX  Law— FOBMBB  Jkopabdt. 

Where  a  conviction  of  murder  in  the  second 
degree  under  an  indictment  cliarging  murder 
in  the  first  degree,  is  set  anide.  atcuscd  on  a 
subsequent  trial,  may  be  tried  for  murder  In  the 
first  degree. 

2.  iNDIOIHEirr    AND  iNFOmCATroK— GONVXC- 

Tion  or  Lesszb  Offbhse— Statutobt  Pbo- 
visions. 

Under  an  indictment  for  murder  in  tlie 
form  prescribed  by  Revisal  1906,  f  3245,  with- 
out setting  out  the  means  used,  the  jury  may, 
under  section  3269,  providing  that  on  ttie  trial 
of  an  indictment,  the  prisoner  may  be  convicted 
of  a  less  degree  of  the  crime  charged,  and  sec- 
tion 3271,  authorizing  the  jury  to  determine 
whether  the  crime  is  murder  in  tlie  first  or 
second  degree,  find  accused  gallty  of  murder  in 
the  second  degree, 

[Ed.  Note. — For  cases  In  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  |  577- 
679.] 

a  bair. 

Revisal  1905,  |  S209.  providing  that  on  tb» 
trial  of  an  indictment,  the  accused  may  be  con- 


victed of  R  less  degree  of  the  crime  charged,  and 
section  3271,  providing  that  the  Jury  shall 
determine  in  their  verdict  whether  the  crime  is 
murder  in  the  first  or  second  degree,  apply  to 
all  indictments  for  murder  defined  by  section 
3631,  declaring  that  a  murder  which  shall  be 
perpetrated  by  means  ot  polsMi,  lying  In  wait, 
etc,  shall  be  murder  in  the  first  degree. 
4.  Homicide— DEGBEGS—BaBDBK  of  Pkoof— 

The  rule  that  proof  of  intentional  killing 
with  a  deadly  instnunent  raises  a  presumption 
only  of  murder  In  the  second  decree,  casting  on 
the  state  the  burden  of  proving  murder  in  the 
first  degree,  applies  only  to  cases  of  homicide 
In  which  premeditation  must  be  shown,  and 
not  to  a  homicide  committed  by  poison,  lying 
In  wait  etc.,  and  as  to  these,  when  intentionally 
done,  the  law  raises  the  presumption  of  murder 
in  the  first  degree. 

6.  IRDIOTMENT    AKD  iHFOBMATIOll— COMVIC- 

TioH  or  LnUB  Ofexhsk. 

Where,  on  a  trial  for  murder  in  the  first 
degree,  the  evidence  showed  that  the  crime  was 
committed  by  poisoning,  so  that  the  law  presum- 
ed that  the  kflling  was  murder  in  the  first  de- 
gree,-the  jury  might  under  Revisal  1905,  { 
3269,  providing  that  on  the  trial  of  an  Indict- 
ment the  prisoner  may  be  convicted  of  the 
crime  charged,  or  of  one  of  a  less  degree,  and 
section  3271,  providing  that  the  jury  must  de- 
termine whether  the  crime  is  murder  in  the  first 
or  second  degree,  find  that  accused  was  guilty 
of  murder  in  the  second  degree. 

Appeal  from  Superior  Court,  Onllford  Coun- 
ty;  Ferguson,  Judge. 

j.  B.  Matthews  was  convicted  of  murder 
in  tbe  second  degree,  and  he  appeals.  Af- 
firmed. 

Guthrie  &  Guthrie  and  Stedman  &  Cooke, 
for  appellant  Tlie  Attorney  General  and  Wal- 
ter Clark,  Jr.,  for  tbe  Stata 

CLARK,  C.  J.  The  prisoner,  indicted  for  the 
murder  of  his  wife,  was  convicted  of  murder 
In  the  second  degree.  His  counsel  quote  as  the 
settled  ruling  of  this  court  that  "upon  appeal 
from  a  conviction  for  a  lesser  offense  tlian  tliat 
charged  in  the  Indictment,  a  newtrlal.  If  grant- 
ed, must  be  upon  the  full  charge  in  the  bill," 
and  cite  the  cases  to  that  effect,  beginning  with 
State  V.  Stanton.  23  N.  C.  424,  and  since  State 
V.  Grady,  83  N.  C.  643;  State  v.  Cralne,  12D 
N.  C.  eOl,  27  S.  E.  72;  State  v.  Groves,  121 
N'.  C.  568,  28  S.  E.  202;  State  v.  Freeman,  .122 
N.  C.  1012,  29  S.  E.  W;  State  v.  Gentry,  125 
N.  a  733,  34  S.  E.  706,  and  say  that  the  pris- 
oner abandons  all  exceptions  for  which  a  new 
trial  in»y  be  asked,  and  "confines  his  appeal 
solely  to  a  motion  In  arrest  of  judgment  for 
matters  appearing  of  record."  The  statement 
of  law,  as  to  the  rulings  of  this  court  is  cor- 
rect The  Supreme  Court  of  the  United 
States,  in  a  very  recent  case  (Trono  v.  TJ.  S., 
190  U.  S.  521,  26  Sup.  Ct  121,  50  L.  Ed.  292), 
has  reviewed  the  authorities,  and  sustained 
the  principle  that  a  new  trial  In  a  capital  case 
goes  to  the  whole  case,  regardless  of  the  for- 
mer verdict.  It  is  in  the  election  of  an  apiwl- 
lant  to  abandon  here  any  exceptions,  which, 
out  of  abundant  caution,  he  may  have  taken 
below,  and  which,  upon  reflection,  be  thinks 
he  should  not  press  In  this  court  This 
course  has  been  often  suggested  and  recum- 

Digitized  by  Google 


N.  O) 


STATS!  T.  UATTHBWB. 


343 


mended  by  this  court,  ttiat  counsel  sbonld 
"sift  out  and  abandou  tbose  (exceptions) 
wblcb,  on  deliberation,  tbey  And  trivial  and 
untenable.  This  would  aid  the  court  to  ■ 
Jost  consideration  of  the  appeal  by  directing 
its  attention  to  what  counsel  deem  the  fatal 
errors  only,  wblcb,  In  the  vast  majority  of 
cases,  can  be  presented  by  a  very  few  excep- 
tions." Pretzfelder  t.  Insurance  Co.,  128  N. 
C.  167,  31  8.  a  470,  44  L.  R.  A.  424. 

The  record  shows  simply  an  Indictment  for 
murder  fn  the  form  prescribed  by  Revlsal 
1906,  }  S24S  (which  does  not  set  out  the  means 
uaed),  and  a  verdict  thereon  of  murder  In  the 
second  degree.  Rerlsal  1905,  S  3269,  pro- 
vides: "Upon  the  trial  of  any  Indictment 
the  prisoner  may  be  convicted  of  the  crime 
charged  therein  or  of  a  less  degree  of  the 
same  crime,  or  of  an  attempt  to  commit  the 
crime  so  charged  or  of  an  attempt  to  commit 
a  less  degree  of  the  same  crime."  Revlsal 
19«S,  {  8271,  provides  that  "the  Jury  before 
whom  the  offender  is  tried  shall  determine 
In  their  verdict  whether  the  crime  Is  murder 
in  the  first  or  second  degree."  Upon  the  rec- 
ord there  is  an  Indictment  for  murder  and  a 
conviction  of  murder  in  the  second  degree  as 
authorized  by  statute.  There  Is  no  ground  In 
the  record  on  which  to  base  the  prisoner's 
motlfm  to  arrest  the  Judgment  The  prisoner 
contends,'  however,  that  It  appears  from  the 
case  on  appeal  and  the  evidence  sent  up  there- 
la  that  the  indictment  was  for  murder  by 
potsonii^,  and  that,  from  the  nature  of  the 
case,  this  must  be  murder  In  the  first  decree. 
The  "case  on  appeal"  Is  a  part  of  the  trans- 
cript on  appeal,  and  Is  a  narrative  of  anch 
matters  which  took  place  at  the  trial  as  are 
pertinent  to  the  exceptions  token.  It  is  no 
pnrt  of  the  record  proper.  Thornton  v.  Bra- 
dy. 100  N.  C  88,  5  9.  B.  010  (wblcb  has  been 
often  approve^  defines  the  "record"  as  em- 
bracing only  the  summons  or  indictment, 
pleadings  (In  dvH  cases),  verdict,  and  judg- 
mmt  But  if  the  Indictment  had  charged 
"poisoning"  BS  the  means  by  which  the  prison- 
er had  committed  the  murder,  the  motion  to 
arrest  the  judgment  would  be  no  better  found- 
ed. Revlsal  1905,  {  3631,  enumerates  the  In- 
stances of  murder  In  the  first  d^ee  as  fol- 
lows: "A  murder  which  shall  be  perpetrated 
by  means  of  poison,  lylng-In-walt,  imprison- 
ment starving,  torture,  or  by  any  other  kind 
of  wlUfoI,  deliberate,  and  premeditated  kill- 
ing, or  which  shall  be  committed  In  the  per- 
petration of  or  attempt  to  perpetrate  any 
arson,  rape,  robbery,  burglary,  or  other  fel- 
ony, shall  be  deemed  murder  In  the  first  de- 
gree." The  above-cited  sections  of  Revlsal 
1906,  I  8260,  authorising  a  jury  to  return  a 
verdict  for  a  lesser  degree  of  any  offense  on 
an  Indictment  for  a  greater,  and  section  3271, 
empowering  a  jnry  to  determine  in  their  ver- 
dict whether  the  prisoner  Is  guilty  of  mur- 
der In  the  first  or  second  degree,  apply  equally 
to  all  indictments  for  murder,  whether  per- 
petrated by  means  of  poisoning,  lying  in  wait 


Imprisonment,  starving,  torture,  or  other- 
wise. In  State  v.  Freeman,  122  N.  0.  1016, 
20  8.  E.  94,  the  court  held  that  the  judge  er- 
red in  telling  the  jury  that,  In  their  discre- 
tion, they  could  return  a  verdict  of  murder 
In  either  the  first  or  second  degree,  but  should 
bave  told  them  that  they  should  find  the 
prisoner  guilty  of  that  degree  proved  by  the 
evidence  (State  v.  Covington,  117  N.  C.  834, 
28  8.  B.  887;  State  v.  Norwood,  116  N.  0. 
701,  20  8.  m  712,  44  Am.  St  Rep.  408),  and 
added:  "This  Instruction  waa  erroneous,  and 
not  warranted  by  any  decision  of  this  court 
but  it  Is  an  error  In  favor  of  the  prisoners, 
and  one  which  cannot  be  complained  of  by 
them."  To  same  effect,  State  v.  Hunt  12S 
N.  C.  686,  38  8.  R  478;  State  v.  Caldwell, 
120  N.  C.  684,  40  8.  B.  85 ;  State  v.  Locklear, 
118  N.  C.  1168,  24  8.  B.  410;  State  T.  Gil- 
christ. 113  N.  a  670,  IS  S.  E.  319  (these 
last  two  cases  were  for  murder  by  lying  In 
wait);  and  there  are  others. 

At  common  law,  when  the  intentional  kill- 
ing by  a  deadly  weapon  was  shown,  the  law 
presumed  malice  aforethought  and  the  bur- 
den of  reducing  the  offense  to  a  lower  grade 
by  proof  of  matters  of  mitigation  or  excuse, 
devolved  upon  the  prisoner.  The  statute  di- 
viding murder  into  two  degrees  (now  Revlsal 
1905.  {  8631)  contains  no  reference  to  this 
rule,  but  this  court.  In  State  v.  Fuller,  114  N. 
C.  885,  19  S.  B.  707,  held  that  one  result  of 
the  division  of  murder  Into  two  degrees  was 
that  proof  of  intentlooal  killing  with  a  dead- 
ly Instrument  raised  a  presumption  only  of 
murder  In  the  second  degree,  and  the  burden 
was  on  the  state  to  aggravate  the  offense  to 
murder  In  the  first  degree,  as  It  was  on  the 
prisoner  to  reduce  It  But  this  applies  only 
to  cases  of  homicide,  In  which  premeditation 
must  be  shown,  and  not  when  the  homicide 
Is  shown  or  admitted  to  have  been  committed 
by  lying  In  wait  poisoning,  starvation.  Im- 
prisonment or  torture.  As  to  these,  when 
intentionally  done  the  law  still  raises  the 
presumption  of  murder  In  the  first  degree,  as 
the  prisoner  justly  contends.  But  none  the 
less  if  the  jury  convict  of  a  lees  offense,  it  Is 
within  their  power  so  to  do  under  the  statute. 
Nor  Is  Intraitlonal  homicide  by  poisoning  nec- 
rasarlly  always  murder  In  the  first  degree. 
The  presumption  may  be  rebutted.  At  com- 
mon law,  there  might  be  a  conviction  of  man- 
slaughter on  an  Indlctmait  for  homicide  by 
poisoning,  and  In  this  case  the  Judge  charged: 
"If,  however,  at  the  time  he  took  the  dose  of 
morphine,  the  prisoner  bad  no  thought  or  pur- 
pose to  take  the  life  of  his  wife,  and,  after- 
wards, while  under  Its  Influence,  be  admin- 
istered the  poison  with  intent  to  kill  her. 
and  at  the  time,  from  the  effect  of  such  mor- 
phine so  taken,  be  was  unconscious  of  the 
character  of  the  crime  he  was  committing, 
he  would  not  be  guilty  of  murder  In  the  first 
degree  for  want  of  power  to  deliberate,  and 
not  with  premeditation  and  deliberation,  but 
could  not  be  excused  because  of  the  tempo- 
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rary  huanlty  brought  on  himself  voluntarily, 
and  he  would  be  guilty  of  murder  In  the  sec- 
ond degree." 

There  Is  no  exception  to  this  charge  and 
we  do  not  pass  upon  It,  but  the  jury  may 
have  taken  that  view  of  the  evidence.  But 
whatever  the  reasoning  of  the  jury,  the  pr!s> 
oner  has  no  cause  to  complain  that  he  was  not 
convicted  of  the  higher  offense. 

No  error. 


OATIS  v.  EVANS. 

(Snimme  Ooort  of  North  Carolina.  Oct  80, 

1906.) 

1.  Jumcn  aw  the  Peaob— JoRisnionoK— 
Tnxi  TO  Li.ni>— AcTion  on  Notes. 

The  title  to  land  not  being  in  Issne  in  an 
actloil  on  a  note  for  (7S  xlven  for  a  part  of 
the  pnrchase  price  at  land,  a  justice  of  the 
peace  had  jurisdiction  of  the  action. 

[Ed.  Note.— For  cases  in  point,  see  vol.  81, 
Cent  Dig.  Justices  of  the  Peace,  S  8&] 

2.  BVXDKRCI  — Pabol    Evidknck  —  Wbitten 

CONTBACT. 

Parol  evidence  Is  admisBible  to  show  that 
a  note  sued  on  was  given  for  the  purchase  price 
of  land. 

[Ed.  Note«— For  cases  In  point,  see  voL  20, 
Cent  Dig.  IDvidenee,  |  1025J 

8.  VinDOS    AND    PUBCHABEB  —  NOTBS  rOB 

Pbice— Rbqtjisites. 

It  is  not  necessary  that  a  note  given  to 
a  vendor  for  a  part  of  the  price  of  land  should 
contain  a  description  of  the  land  or  refer  on 
its  face  to  the  deed. 

[Ed.  Note.— For-  cases  In  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purcnaser,  3  866;  vol. 
7,  Cent  Dig.  Bills  and  Notes,  |  44] 

Appeal  from  Superior  Court,  Granvillie 
County;  Fei^iuon,  Judge. 

Action  by  6.  E.  Davis  against  W.  B.  Evans, 
as  administrator,  etc  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

See  61  S.  E.  056. 

Action  commenced  before  a  justice  of  the 
peace  and  tried  on  appeal  at  August  term. 
1906,  of  Granville  superior  court  The  court 
submitted  one  issue  to  the  jury:  "Has  the 
note  sued  on,  or  any  part  thereof,  l>een  paid ; 
and,  if  so  what  part?   Ans.  No." 

B.  8.  Royster,  for  ai^Uant  Graham  & 
Devln,  for  appellee. 


BBOWN,  J.  The  plaintiff  sned  on  a  note 
for  $76  alleged  to  have  been  given  f6r  the 
purchase  money  of  the  land  described  In 
a  deed  executed  November  7,  1888,  by  the 
plaintiff  to  the  defendant's  intestate.  The 
defendant  ccmtends:  "(1)  That  under  the 
pleadings  and  evidence  the  iflalntlff  was  not 
entitled  to  have  Judgment  declared  to  be 
fi>r  the  balance  of  the  purchase  mon^  of 
the  tract  of  land  described  In  said  Judgment. 
00  That  there  was  no  evidence  before  the 
c6urt  that  the  note  sued  on  vras  for  a  bal- 
ance of  the  punAase  price  ot  the  land  de- 
scribed In  said  Judgment  (8)  That  the  note 
contained  no  description  of  the  land  fbr 
which  It  purported  to  be  itvea  in  part  or 
In  whole  of  the  purchase  price.  (4)  That 
parti  evidence  could  not  be  introduced  as 
to  tlie  land  for  which  the  note  was  given 
in  jMxt  of  the  purchase  price,  because  there 
Is  no  sufficient  description  of  the  land  In 
said  note  wblcb  could  be  aided  by  parol  evi- 
dence." 

The  justice  of  the  peace  had  jurisdiction, 
as  the  title  to  the  land  was  not  In  Issub  It 
Is  competent  to  prove  hy  parol  evidence  thai 
the  note  was  given  for  the  purchase  money 
of  the  land.  Bule  v.  Scott  112  N.  a  375, 
17  S.  B.  100;  Durham  v.  Wilson,  104  N.  C. 
695,  10  S.  m  68a  It  is  not  necessary  that 
the  note  should  contain  a  description  of 
the  land  or  refer  on  Its  face  to  the  deed. 
Durham  v.  Wilson,  ei^ra.  The  testimony 
of  the  witness  Davis  tended  to  prove  most 
conclusively  (snd  It  was  uncontradicted) 
that  the  note  sued  on  was  executed  at  the 
same  time  the  deed  was,  and  that  he  wrote 
and  witnessed  both  the  note  and  the  deed, 
and  that  the  note  was  glroi  for  the  unpaid 
part  of  the  purchase  money.  Had  the  de- 
fendant demanded  it  in  apt  time  and  ten- 
dered an  appropriate  issne,  he  had  the  light 
to  have  the  question  submitted  to  the  jury 
as  to  whether  or  not  the  note  was  given 
for  the  purchase  money  of  the  land  describ- 
ed In  the  deed.  Durham  v.  Wilson,  supra. 
The  defendant  tendered  no  Issues  and  fail- 
ed to  except  to  the  one  submitted,  but  tried 
the  case  solely  on  the  plea  of  payment 

No  error. 
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FATBTTBVILLD  ST.  RT.  v.  ABEBDESN  ft 
B.  R.  CO. 

(Snpraa*  Goart  «f  GanMlBa.  Oct  80, 

1.  Railboaiw— BisHT  or  Wat— Pbioeitt. 

Where  irants  of  two  rallrosd  franchiiei 
are  indefinite  as  to  the  exact  route  to  be  lelect- 
cd,  the  prior  rigbt  will  attach  to  that  com- 
pany firet  locating  ita  line  bj  defining  and  narli* 
ing  the  route  and  adopting  It  bj  anthwitativ* 
corporate  action. 

[Ed.  Note^For  eawi  in  point,  m*  voL  41, 
Cent  IHg.  BailToa^  |  127.] 

Z  SAMB— SUBTKT. 

Where  a  right  of  way  la  dearly  defined 
and  ia  atabed  out  bj  a  company,  tod  the  route 
80  marked  ia  adopted  bj  the  company,  the  ok- 
try  of  an  eoglDeer  and  a  aurvey  la  not  naoea- 
aarr  to  the  location  aa  anfnat  anotber  company 
weking  the  aame  right  oi  way. 

3.  Sams— FiLiRa  or  Plat. 

The  reaalrement  of  Berlaal  190S,  |  2600. 
that  nilroaa  corporationa  within  a  reaaonable 
time  file  a  map  and  profile  of  their,  route  and 
right  of  way  with  the  Corporation  Cotomiaalon, 
doea  not  reqnlie  auch  a  filing  aa  an  esaential  of 
a  completeo  location  of  the  rl^t  of  way  u 
againat  another  company. 

[Ed.  Noter-For  caaaa  In  point,  aae  toL  41, 
CeuL  Dig.  Ballnada,  1 121.] 

4.  Sahb— Paios  Locahoh. 

A  itreet  railway  by  a  directora'  resolution 
adopted  an  abandoned  railway  roadbed  as  ita 
right  of  way  between  two  towns,  ataked  out 
such  roadbed,  uigaged  agenta  to  aecore  the  nec- 
essary optiona,  mma  of  which  were  aecored,  and 
snbsMineotly,  by  Ita  directors,  ratified  and  re- 
adopted  the  location  aa  staked  out  Beld  to 
constitute  a  prior  location  as  against  a  rail- 
road company  afterwards  surveying  a  line  over 
the  aame  roadbed  and  purcharing  ud  condemn- 
ing part  thereof. 

[Ed.  Note. — For  eaaea  In  point,  aee  toL  41, 
Cent.  Dls.  BaUroada^  |  121.1 

6.  STBEBT  RAIIAOAO0  —  IHCOBPORATIOH  — 
ATTAOKXne  TAUDITT  —  OOIX^TKRAJ,  AT- 
SACK. 

That  the  capital  stock  of  a  street  railway 
ccnnpany  has  not  been  lamed,  and  that  no  mon- 
ej  has  oeen  paid  thereon,  and  that  no  part  of 
the  railway  is  constructed  within  a  town,  are 
matters  not  open  to  collateral  ioTeatimtion  in 
injonction  proceedings  to  determine  tin  right 
of  such  company  to  a  right  of  way  as  against  a 
rival  railroad  company. 

&  Strket  Railway  —  What  Cohstttdtes  — 

iHTBBUXBAll  &AILWAT  —  RiOHT  OF  WaT. 

Under  Reviaal  1909,  |  1188.  defining  a 
street  railmy  as  Including  a  railway  operated 
between  points  In  different  municipalities  lying 
near  each  other,  or  between  the  territory  contig- 
uous to  the  h<nne  mnnldpall^,  and  Droviding 
against  an  eztendon  of  more  tlian  00  miles 
from  tiie  home  munldpality,  it  la  no  objection 
to  the  right  of  a  street  railway  to  locate  a  right 
of  way  between  two  towns  that  no  pairt  of  its 
line  has  been  constructed  in  any  town. 

7.  Stbeet  Railboadb  —  Oboanizatios  — 
Whbh  CoicPLm  —  iBSUANca  op  Stock  — 
PATMBifT  or  MonxT. 

Under  Revisal  1006.  |  1140,  providing  that 
the  persons  associated  shall  constitute  a  cor- 
poration from  the  time  of  filing  a  proper  certif- 
icate, and  section  1141,  giving  the  signers  of 
the  certificate  temporary  jwwer  as  directors,  it 
it  no  objection  to  the  obtaining  of  a  right  of 
way  by  a  street  railway  that  its  capital  stock 
has  not  been  issued  and  that  no  moneiy  has  been 
paid  thereon. 

5SB.B.— 2Z)i 


8.  Railboadb  —  Rioht  or  Wat  —  Oosdidc- 

RATIOlf  —  PBIOBITT. 

A  vsdfle  right  granted  by  the  franchise  of 
a  railroad  to  omdemn  abandoned  rights  of 
way  does  not  authorize  It  to  condemn  an  aban- 
doned right  of  way  on  which  there  !•  a  prior 
location  by  a  street  railway. 

9,  Sams. 

Where  a  railroad  has  so  express  grant  to 
condemn  a  right  of  way  already  located  by  a 
street  railway,  and  no  necessity  exists  for  such 
a  proceeding,  and  shch  right  of  way  is  only 
sufficient  tor  tbt  laying  of  one  track,  the  gen- 
oral  power  of  oonaemnation  is  InsufBcient  to 
authorize  the  condemnation  of  such  right  of 
way. 

la  iNJvnCTion  —  Obourd  or  RELUr  —  Ac- 
tual ViouTioR  or  RwRF  —  BieHT  or 
Wat. 

Injunction  will  lie  to  protect  a  street  rail- 
way's located  right  of  way  from  interference 
by  another  company  which  u  seeking  to  acquire 
the  nme  bg  pnrehase  and  condemnation,  and 
whose  engineers  are  sarreytng  with  a  riew  to 
immediate  occupation, 

[Ed.  Note,— For  cases  in  point  see  ToU  27, 
Cent  Dig,  Injunction,  H  l6-13.] 

Appeal  from  Superior  Court,  Cumberland 
County ;  Conndll,  Judg& 

Injunction  by  the  rayetterllle  Street  Rail- 
way  Company  against  the  AberdeCT  ft  Ro<ft- 
flab  Railroad  Company.  From  a  Judgment 
in  favor  of  defmdant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Action  fbr  permanent  Injunction  to  reatraln 
defendant  from  interfering  vrith  a  right  of 
way  claimed  by  plalntUC,  beard  at  Lumber- 
ton,  N.  C,  1006,  on  an  order  to  show  cause 
why  ttie  touporary  restraining  order  hereto- 
fore granted  should  not  be  continued.  It 
seems  to  have  been  agreed  bett^een  the 
parties  that  the  restraining  order  should  he 
continued  on  both  parties  till  their  rights 
should  be  finally  determined,  and  that  the 
Judge  should  hear  the  testlmimy  and  find  the 
facts  to  the  end  that  such  determination 
should  be  had  before  him  at  this  hearing,  and 
considered  and  passed  upon  in  the  present 
appeal ;  and  the  record  states  that  the  judge. 
<m  hearing  the  pleadings,  affidavits,  proofs, 
and  admissions,  found  the  facts  and  entered 
judgment  that  the  plaintiff  had  acquired  no 
superior  rights  to  defendants  to  occupy  and 
build  a  road  on  the  location  in  dispute, 
and  that  the  permanent  injunction  prayed  for 
be  refused.  From  the  facts  found  by  the 
judge,  it  appears  that  plaintiff  on  August  28. 
1906,  after  securing  a  franchise  from  the 
city  of  Fayetteville  to  build  a  street  railway, 
obtained  a  street  railway  charter  for  that 
purpose  from  the  Secretary  of  State  under 
the  general  corporation  law,  which,  among 
other  things,  authorizes  the  construction  of 
branch  lines  to  towns  within  a  radius  of  50 
miles,  and  on  the  same  day,  after  organizing 
by  electing  directors  and  officers,  held  a 
directors'  meeting,  and  by  formal  r^olutione 
adopted  as  the  permanent  location  of  its 
branch  line  to  the  town  of  Hope  Mills,  7 
miles  distant,  the  old  roadbed  of  the  Cape 
Fear  &  Tadkin  Valley  Railroad  between 
Fayetteville  and  Hope  Mills,  which  had  been 
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abandoned  several  rears  before,  and  ordered 
the  same  to  be  staked  out  and  a  force  of 
hands  put  to  work  clearing  It ;  that  on  August 
24,  1906,  plaintiff  had  Its  adopted  location 
staked  out  by  driving  stakes  In  the  center  of 
satd  abandoned  roadbed  from  a  point  near 
Holt  Morgan's  Mills,  the  southern  suburb 
of  the  city  of  FayettevIIIe,  to  a  point  where 
the  said  roadbed  should  crass  the  main 
etreet  of  the  village  of  Hope  Mills,  and  on 
said  August  i!4th  plaintiff  commenced  work 
at  a  point  near  the  Holt  Morgan  Mills, 
clearing  off  its  adopted  location;  that  on 
the  evening  of  August  23d  plaintiff  engaged 
the  serrlcea  of  C.  J.  Hedgpeth  and  J.  W. 
Hodges,  a  Justice  of  the  peace,  to  get  options 
from  the  owners  of  land  along  which  Its 
adopted  location  extended,  and  on  the  next 
day  five  such  options  were  secured,  another 
on  the  27th,  and  another  on  the  28th;  that 
a  special  meeting  of  the  directors  of  plain- 
tiff was  duly  failed  and  held  on  August  27, 
1906,  at  which  W.  D.  JIcNell,  president  of 
plaintiff,  and  W.  E.  Klnley,  rice  president, 
made  a  report  that  plaintiff  had  had  the  said 
abandoned  roadbed,  its  adopted  location, 
staked  out  on  August  24th,  and  on  that  day 
commenced  clearing  off  the  same,  and  that, 
further,  at  satd  meeting  the  board  of  direct- 
ors, by  resolutions  approved,  ratified  and 
confirmed  the  action  of  the  company  at  prior 
meetings,  and  readopted  the  old  roadbed, 
which  had  been  staked  out  under  Its  direction, 
as  the  adopted  location  of  Its  line  between 
said  two  towns ;  that  plaintiff  was  duly  or- 
ganized August  23, 1906,  960,000  of  ttB  capital 
stock  having  been  subscribed  for,  and  on 
August  27th  had  a  stockholders*  meeting,  at 
which  all  of  the  capital  stock  was  represent- 
ed, stock  was  assessed  at  100  per  cent,  to  be 
paid  as  same  should  be  called  for  by  the 
dlrectora ;  that  on  the  same  day  the  directors 
made  a  call  for  a  sum  sufficient  to  meet 
present  demands  of  the  company,  which  was 
paid  into  the  treasury,  but  do  other  part  of 
the  subscription  had  been  paid  in;  that 
plaintiff  bad  done  no  work  whatever  In  Fay- 
ettevIIIe, Hope  Mills,  or  any  other  incorpo- 
rated town  up  to  the  time  of  action  against 
it;  that  such  work  as  had  been  done  by 
plaintiff  was  outside  of  any  incorporated 
town,  b^lniiing  about  a  mile  from  Fayette- 
vIIIe, and.  farther,  that  plaintiff  had  pro- 
ceeded up  to  the  time  of  action  commenced 
without  procuring  a  right  of  way  over  any 
of  the  land  along  said  roadbed  from  any 
of  the  owners,  or  Instituted  any  condemna- 
tion proceedings,  and  without  paying  in  any 
part  of  the  capital  stock  except  as  heretofore 
stated;  that  the  bottom  of  excavations  and 
top  of  embankments  along  the  line  of  the 
abandoned  roadbed  Is  wide  enough  for  only 
one  railroad  track,  and.  If  the  defendants 
are  allowed  to  interfere  with  plaintiff's  pr^ 
aratlon  of  its  right  of  way,  the  damage  will 
be  Irreparable.  Plaintiff  avers  in  Its  com- 
plaint, used  as  an  affidavit,  that  it  proposes 


to  institute  all  proper  proceedings  for  the 
ascertainment  and  payment  of  damages  to 
the  lands  over  which  It  has  located  Its  road 
where  agreement  as  to  price  cannot  be  had 
with  the  owners  of  the  lands;  that  the  de- 
fendant, the  Aberdeen  &  Rockflsh  Railroad 
Company,  is  a  solvent  corporation  which  be- 
gan the  construction  of  its  road  at  Aberdeen, 
N.  C,  and  has  completed  the  same  to  Hope 
Mills,  has  laid  down  54  miles  of  track,  with 
necessary  rolling  stock,  and  Is  operating  the 
said  road  to  that  point,  and  having  by  Its  char- 
ter, In  addition  to  the  general  right  of  con- 
demnation, the  right  to  condemn  any  aban- 
doned roadbed  not  now  in  use;  that  on  July 
8,  1904,  the  defendant,  having  reached  tbe 
village  of  Hope  Mills,  altered  Into  a  con- 
tract with  the  Atlantic  Coast  Line  Railroad 
Company  that  It  would  not  then  cross  the 
line  or  build  beyond  said  village  towards 
FayettevIIIe  for  a  period  of  Ave  years,  there 
being  then  no  other  railroad  connecUon  to  be 
acquired  by  extending  Its  line  to  Fayette- 
vIIIe; tliat  after  plaintiff  bad  adopted  and 
located  the  line  as  above  stated  at  different 
dates,  from  August  29th  to  September  Sth. 
the  defendant  company  proceeded  to  obtain 
deeds  for  portions  of  the  abandoned  road- 
bed between  FayettevIIIe  and  Hope  Mills, 
which  said  deeds  are  now  on  record  and 
roistered  within  the  dates  above  specified; 
and  said  defendant  company  has  further 
instituted  condemnation  proceedings  against 
other  owners  of  property  along  said  dispnted 
line,  the  summons  In  said  proceedings  bear- 
ing date  at  different  times,  but  all  on  or  after 
August  SO,  1906.  And  on  August  29,  1906. 
the  defendant  company  had  ite  chief  engineer, 
Jerry  Respass,  to  survey  a  line  over  the 
roadlied  In  dispute ;  and  defendant  avows  its 
intention  to  acquire  and  appropriate  the  said 
abandoned  roadbed  by  purchase  and  con- 
demnation for  its  right  of  way.  In  section 
11  of  the  answer  the  purpose  of  the  claim  of 
the  defendant  is  set  forth  as  follows:  "That 
this  defendant  regards  this  abandoned  road- 
bed as  open  and  unused  land  over  which  no 
railroad  company  or  street  car  company  or 
power  company  or  any  other  company  had 
any  right,  dominion,  or  control  other  than 
such  rights  as  might  be  acquired  by  due 
process  of  law  over  any  other  unoccupied, 
unused,  and  uncleared  real  estate,  and  in 
good  faith,  and  acting  upon  such  belief.  It 
has  proceeded,  by  the  two  methods  provided 
by  the  laws  of  the  state,  to  acquire  title, 
to  wit,  by  purchase  and  condemnation,  and 
has  been  pursuing  these  two  courses  In  order 
to  secure  ite  right  of  way."  As  heretofore 
stated,  his  honor  dissolved  the  Injonctlon. 
held  that  the  plaintiff  had  acquired  no  prior 
right  to  the  defendant  to  occupy  and  build 
the  road  over  the  land  in  dispute,  and  refused 
the  permanent  Injunction.  To  this  Judgmoat 
the  plaintiff  excepted  and  appealed. 

S.  H.  MacRae  and  Sinclair  &  Dye.  for 
appellant  Rose  &  Roae,  McLean,  McLean  & 
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HcGormIck,  and  Bobloson  &  Sbaw,  for  ap- 
pellee. 

HOKE,  J.  (after  stating  the  case).  There 
seems  to  be  no  substantial  difference  between 
ttie  parties  as  to  any  facts  material  to  the 
controversy,  and  the  principal  question  pre- 
sented on  this  appeal  is  as  to  which  of  these 
two  companies  has  the  better  right  to  ap- 
propriate and  use  the  old  and  abandoned 
roadlied  from  Fayetteville  to  Hope  Mills  as 
its  right  of  way.  It  may  be  well  to  note 
that  defendant  does  not  resist  the  plaintiff's 
claim  In  this  matter  simply  by  reason  of  Its 
having  purchased  certain  portions  of  this 
old  roadbed  from  some  of  the  owners  along 
the  route,  but,  as  shown  In  section  11  of  the 
answer,  the  defendant,  denying  the  Talldlty 
of  any  claim  made  by  plaintiff,  asserts  Its 
own  Intention  and  right  to  go  on  and  ac- 
quire, by  condemnation  and  purchase,  the 
use  of  this  roadbed  for  its  own  right  of  way. 
The  question,  then,  Is  fairly  presented  as  to 
which  of  these  two  claimants  has  the  better 
right;  and  on  this  question  the  anthorltles 
are  to  the  effect  that  where  the  grants  are 
Indefinite,  leaving  the  exact  route  to  be  se- 
lected by  the  company,  the  prior  right  will 
attach  to  that  company  which  first  locates 
the  line,  and.  In  the  absence  of  statutory  reff- 
ulations  to  the  contrary,  the  first  location 
belongs  to  that  company  which  first  deflnn 
and  marks  Its  route  and  adopts  the  same  for 
its  permanent  location  by  authoritative  cor- 
porate action.  Lewis  on  Eminent  Domain, 
vol.  2.  S  366;  Railway  v.  Railway,  141  Pa. 
40T,  21  Atl.  046,  12  L.  B.  A.  220;  Railway 
V.  Railway,  159  Pa,  331,  28  Atl.  15t5:  John- 
ston, Ghilds,  et  al.,  Bx'rs,  v.  Gallery,  184  Pa. 
146,  39  Atl.  73;  Railway  v.  Blair  et  al..  9 
N.  J.  Bq.  635;  Hallway  v.  Railway  (C.  0.) 
110  Fed.  879.  In  Railway  v.  Railway,  1^9 
Pa.  331.  28  Ati.  155.  It  Is  held  "that  the 
requisites  of  a  valid  location  of  a  railrond 
as  to  third  persons  and  rival  corporations 
are,  first,  a  preliminary  entry  by  engineers 
and  surveyors  who  run  and  mark  the  lines 
and  report  them  to  the  company;  second,  the 
adoption  of  such  a  line  by  the  board  of 
directors."  This  entry  of  eniglneers  and  pur- 
vey is  to  define  and  mark  the  line;  and 
where  this  Is  clearly  defined,  as  here,  by 
the  existence  of  an  old  roadbed,  which  Is 
entered  on  and  staked  out  by  the  agents  of 
the  company,  and  the  route  so  marked  Is  ap- 
proved and  adopted  by  the  directors  as  Its 
permanent  location.  In  such  case  n  survey  by 
engineers  is  not  of  the  substance,  and  should 
not  be  considered  as  essential. 

Lewis,  Eminent  Domain,  §  306,  criticises 
the  decision  of  New  Brighton  Ry.  t.  Pitts- 
burgh By.,  105  Pa.  13.  In  the  section  re* 
f erred  to  this  author  says:  "Where  the  con- 
flict arises  out  of  rival  locations  over  the  same 
property  by  companies  acting  under  general 
powers,  tliat  one  is  entitled  to  priority  which 
to  first  In  making  a  completed  location  over 
tbe  ^op»^i  and  the  r^atlve  dates  of  their 


organizations  or  charters  are  Immaterial." 
And  again,  in  same  section,  as  pertinent  to 
this  question:  "The  making  of  a  prelimi- 
nary surv^  by  an  engineer  of  a  railroad  com- 
pany, never  reported  to  the  company  or  acted 
upon,  will  not  prevent  another  company  from 
locating  on  the  same  line."  And,  further: 
"Where  priority  of  right  has  been  secured  by 
priority  of  location,  It  cannot  be  defeated  by 
a  rival  company  agreeing  with  the  owners 
and  purchasing  the  property.  The  reasoning 
of  Shlras,  J.,  upon  this  point  1b  so  cogent 
that  we  cannot  do  better  than  quote  It: 
'It  Is  certainly  equitable  that  a  company 
which.  In  good  faith,  surveys  and  locates  a 
line  of  railway,  and  pays  the  expenses  there- 
of, should  have  a  prior  claim  for  tbe  right  of 
way  for  at  lenst  a  reasonable  length  of  time. 
The  company  does  not  perfect  Its  right  to 
the  use  of  the  land  as  against  the  owner 
thereof  until  It  has  paid  tbe  damages,  but, 
as  against  a  railroad  company,  it  may  have 
a  prior  right  and  better  equity.  The  right 
to  -the  use  of  a  right  of  way  is  a  public,  not 
a  private,  right.  It  Is,  In  fact,  a  grant  from 
the  state,  and,  although  the  payment  of  tbe 
damages  to  the  owner  Is  a  necessary  pre- 
requisite, the  state  may  define  wIm  shall  have 
the  prior  right  to  pay  the  damages  to  the 
owner,  and  therefore  acquire  a  perfeotrd 
right  to  the  easement  The  owner  cannot,  by 
conveying  the  right  of  way  to  A.,  thereby  pre- 
vent the  state  from  granting  the  right  to  B. 
Ail  that  the  owner  can  demand  Is  that  his 
dnmnges  shall  be  paid,  and,  subject  to  the 
right  of  compensation  to  the  owner,  the  state 
has  the  control  over  the  right  of  way,  and 
can,  by  statute,  prescribe  when,  and  by  what 
acts,  the  right  thereto  shall  vest,  and  also 
what  shall  constitute  an  abandonment  of 
such  right.  •  •  •  The  injustice  and  In- 
Jury  to  private  and  public  rights  alike  which 
would  arise  were  it  held  that  after  a  com- 
pany has  duly  surveyed  and  located  its  line 
of  railway,  and  Is  In  good  faith  preparin?:  to 
carry  forward  the  construction  of  Its  road, 
some  other  company  may,  by  private  pur- 
chase, procure  the  right  of  way  over  parts 
of  the  located  line,  and  either  prevent  the 
conKtructlon  of  the  road  or  extort  a  heavy 
and  exhorbltant  payment  from  tbe  company 
first  locating  Its  line  as  a  condition  to  the 
right  to  build  the  same  as  orlginfllly  located, 
are  strong  reasons  for  holding  that  the 
first  location.  If  made  In  good  faith,  and 
followed  up  within  a  reasonable  time,  niny 
confer  the  prior  right,  even  though 'a  rlv.nl 
company  may  have  secured  the  conveynnce 
of  the  right  of  way  by  purchase  from  the 
property  owners  after  the  location,  but  bp- 
fore  the  application  to  the  sheriff  for  the 
appointment  of  commissioners.' "  In  some 
of  the  authorities  supporting  this  position. 
It  is  stated  as  one  of  the  requirements  that 
the  route  or  line,  after  being  surveyed,  shall 
be  platted  and  returned  to  the  general  ofllc-es 
of  the  companv.  and  there  approved  ns 
stated;  and  In  others  that  inch  survqr  and 
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platB  B&an  be  filed  In  some  inibllc  offllce  and 
there  recorded.  But  tills  will,  no  doubt,  be 
found  on  examination  to  be  on  account  vt 
some  public  statute  or  pcorlBlon  of  the  char- 
ter, and  Is  not  an  Incident  of  a  completed 
location  as  a  ceneral  proposition.  There  is 
no  such  statute  with  ub.  By  Revlsal  1906, 
f  2600,  railroad  corporations  are  required, 
within  a  reasonable  time  after  the  road 
is  constructed,  to  file  a  map  and  profile 
of  tiielr  route  and  of  land  condemned 
for  Its  use  witb  the  Coriraratlon  Oommls- 
sion.  But  this  Is  for  InAirmatlon  deemed 
necessary  to  mable  that  body  to  deal  Intelll- 
gently  with  matters  within  the  scope  of  Its 
duties,  and  is  not  required  as  a  part  of  a 
correct  and  completed  location.  An  ai^Uca- 
tlon  of  these  principles  to  tbe  facts  before  us 
clearly  establishes,  we  think,  tbat  the  plain- 
tiff has  the  prior  right  to  the  use  of  tiie 
roadbed  as  a  part  of  Ita  right  of  way. 

After  obtaining  a  charts  and  o^anlzlng 
under  it,  this  roadbed  on  August  23d,  by 
resolution  of  its  directors,  was  formally 
adopted  as  ito  permanent  location  betwera 
FayetteTllle  and  Hope  Mills,  and  directi<m 
giren  to  mark  and  stake  tbe  line.  On  Au- 
gust 2ith  this  was  done  by  the  agent  of  tbe 
company  appointed  tot  the  purpose,  report 
was  duly  made  to  the  company,  and  on  Au- 
gust 27th  this  action  was  likewise,  by  resolu- 
tions of  tbe  directors,  appioved*  ratified,  and 
omflrmed,  and  plaintiffs  avow  th^r  good 
faith  and  their  Intention  and  ability  to  go 
on  and  condemn  the  right  of  way  and  con- 
struct their  road  pursuant  to  law.  There 
are  rarlous  objections  urged  by  defendant 
against  the  ralldlty  of  plaintiff's  claim,  but 
none  of  them,  we  think,  can  be  sustained. 

It  Is  contended  that  tbe  capital  sto<±  has 
not  been  Issued  and  that  no  money  has  been 
paid  thereon,  and  tbat  plaintiff,  Incorporated 
as  a  street  railway,  has  built  no  part  of  the 
road  as  yet  In  Fayetterllle  or  any  other  town, 
but  Is  only  proceeding  in  the  country,  and 
on  a  branch  road,  before  the  main  road  Is 
constructed.  These  and  all  such  objections, 
even  If  valid,  could  only  be  made  aTallable 
by  direct  proceedings  instituted  by  some  mem- 
ber of  tbe  company  for  unwarranted  or  ir- 
regular procedure  on  the  part  of  the  ofllcers, 
or  by  the  state,  for  abuse  or  nonuse  of  Its 
franchise,  and  are  not  open  to  collatwal  In- 
veBtlgation  in  a  case  of  this  character,  nor 
at  the  Instance  of  defendant  Railroad  t. 
Railway  &  Lumber  Co.,  114  N.  G.  600, 18  S.  B. 
646.  But  these  objections  are  not  valid. 
Plaintiffs  have  taken  out  tbelr  charter  under 
tbe  general  corporation  law,  as  they  are  au- 
thorized to  do  by  section  1188  of  the  Revlsal 
of  1905,  and  this  section  also  provides  tbat 
the  term  "street  railways"  Includes  railways 
operated  by  steam  or  electricity,  or  any  other 
motive  power,  used  and  operated  between 
different  points  In  the  same  municipality,  or 
between  points  In  municipalities  lying  near 
or  adjacent  to  each  other,  or  between  the 
territory  lying  contiguous  to  the  municipali- 


ty in  which  la  tiw  hnne  ofllcB  of  Oe 
pany;  and  such  railways  may  carry  an 
Uvw  ff eight,  eta;  with  a  proviso  the 
snch  railway  shall  operate  a  line  exta 
in  any  direction  more  than  BO  mUes  fror 
munidpallty  In  which  the  bnna  office  is 
ate,  etc.  Section  1140  provides  that  the 
sons  associated  shall  constitute  a  corpor. 
from  tiie  time  of  filing  a  proper  cortiflca 
the  offl<»  of  HiB  Secretary  of  Stote.  And 
tlon  1141  provides  that  until  the  dirac 
are  elected  tbe  signers  of  tbe  certificate  a 
have  the  direction  of  tbe  affairs  and  org 
zatlon  of  the  corporation,  and  may  take  i 
st^  as  are  proper  to  obtein  the  necesE 
subscriptions  and  stock  and  to  perfect 
organization,  fwe  find  no  requirement  of 
statute  that  the  stock  should  be  Issued  or 
paid  up  before  a  valid  organlzatiim  can  be 
effected  or  awporate  action  takBuJ  Tha 
plaintiff,  therefore,  has  thus  far  acSid  In  ac- 
cordance with  law  and  within  ito  chartered 
rlghte  and  privileges,  and  tbe  objectiona  re- 
ferred to  ace  not  w^  takOL 

Again,  it  Is  claimed  by  defendant  tbat  Ite 
charter  glvea  It  tbe  Bpedflc  right  to  condemn 
old  and  abandoned  roadbeds ;  and  so  it  does. 
And  if  this  route  In  dispute  had  remained 
an  old  and  abandoned  roadbed—simply  that, 
and  nothing  more — defendant  would  bare  tbe 
undoubted  rl^t  to  a^ulre  and  use  it  But 
If  plaintiff,  as  we  have  h^  baa  estabUabed 
over  it  a  prior  right  of  ly^iroprlatlan,  thai 
this  old  roadbed  has  changed  ite  complexliHu 
It  no  longer  fills  tbe  descripti<m  of  thia 
specific  ^vision  of  plalntUTa  charter.  It 
has,  so  far  aa  defendant/s  present  claim  is 
concerned,  become  a  part  of  plalntUFs  right 
of  way.  Defoidant  further  takes  the  posi- 
tion that  it  has  the  right  to  condemn  this 
roadbed.  Including  tbe  plalntUTs  right  of 
way,  under  tbe  general  powers  given  in  Ite 
charter.  Thla  posltlmi  la  hardly  open  to  de- 
fendant ;  for,  as  hereti^re  steled,  defendant 
is  here  asserting  tbat  pl^tlff  baa  no  rig^t 
of  way,  and  seeks  to  condemn  the  route  aa 
open  and  unoccupied  territory;  but,  aaaom- 
ing  that  the  allegations  and  evidence  set  out 
in  the  record  present  the  questifm,  tha  lav 
Is  against  the  defendant's  position.  It 
undoubtedly  true  tbat  property  which  baa 
been  appropriated  to  public  use^  railroad  or 
other,  may,  under  lawful  authority  and  pro- 
cedure, be  condemned  and  so  appropriated 
to  another  public  use.  But  where  such  sec- 
ond appn^rlation  Is  entirely  Incmalstent 
with  the  first,  or  practically  deetn^  It,  sncb 
power  can  only  be  exercised  by  raaaon  of 
legislative  authority  given  in  express  terms 
or  by  necessary  Implication.  The  teat  aa  to 
when  this  antiiorlty  wtU  be  implied  la  well 
stated  in  the  case  of  Sprli^eld  t.  Railroad, 
68  Mass.  68,  as  follows:  "An  act  of  the 
Legislature  which  authorlzee  tiie  oooatructton 
of  a  railroad  between  certain  termini,  witii- 
out  prescribing  its  precise  course  and  direc- 
tion, does  not  prima  fade  oonfar  power  to 
lay  out  the  road  on  and  along  an  existing 
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i7t  but  It  li  competent  to  tbe  Legit- 
to  grant  vnch  antborlty,  eltber  by  ez- 
irords  or  by  uecmary  Implication ;  and 
mpllcatton  may  result  either  from  tbe 
ige  of  tbe  act,  or  from  Its  being  shown, 
application  of  the  act  to  tbe  subject- 
*,  that  the  railroad  cannot,  by  reason- 
ntendment  be  laid  In  any  other  line." 
elsewhere  It  Is  further  held  "that  It 
be  a  necessity  arising  from  the  very 
e  of  things  over  which  the  corporation 

0  control,  and  not  a  necessity  created 

1  company  Itself  for  Its  own  oonvenlence 
the  sake  of  economy."  This  statement 

3  doctrine  will  be  found  supported  by 
weight  of  weU-consldered  aothorlty. 
s  on  Bmlnent  Domain,  voL  1,  |  c; 
Eiiiutt  on  Railroads,  toL  8.  |  074;  Spring- 
field ▼.  Railway,  supra;  HIdcok  r.  Blue,  23 
Ohio  St.  ES28,  13  Am.  Rep.  256 ;  In  re  City  of 
Boffalo.  etc.,  68  N.  Y.  167;  Pittsburgh  Junc- 
tion T.  Railroad,  122  Pa.  Sll,  6  Atl.  564, 
9  Am.  St.  Etep.  128.  A  decision  refe^ed  to  in 
our  own  ctnirt  (Ballroad  t.  Railroad,  83 
N.  C  4S&)  Is  In  accord  with  another  prin- 
ciple applicable  to  the  subject,  *^at,  while 
a  general  grant  of  power  will  not  ordinarily 
jostify  the  taking  of  property  already  dv 
voted  to  a  public  use  and  applying  It  to  an- 
other and  dlO!erent  use,  a  general  grant  of  a 
power  of  eminent  dmnaln  for  a  particular 
purpoee  may  be  sufficient  to  antborlze  such 
an  appropriation  as  will  not  essentially  In- 
jure or  Interfere  with  the  pnbilc  use  to  which 
the  property  la  already  devoted."  Amer.  ft 
Eng.  Ency.  vol.  10,  p.  95.  This  principle  does 
not  In  any  way  conflict  with  onr  present  rul- 
ing, which,  as  stated,  involves  the  proposition 
that  the  application  to  the  second  use  Is  en- 
tirely inconsistent  with,  or  practically  de- 
stroys tbe  enjoyment  of,  the  first 

An  extract  from  the  North  Carolina  de- 
cision will  disclose  the  principle  on  which  it 
was  based,  and  show  that  the  opinion  In 
no  way  conflicts  with  our  present  decision. 
Says  the  Chief  Justice:  "It  la  reasonable, 
as  contended  in  the  argument  for  tiie  plaln- 
tlfFs,  that  land  of  one  such  corporation,  neces- 
sary for  the  exercise  of  its  franchise  and  to 
the  discharge  of  Its  duties,  should  not  be 
taken  and  appropriated  by  another  corpora- 
tion no  more  Important  or  useful,  unless 
upon  a  clear  expression  of  the  legislative  In- 
tent to  confer  It,  and  then  the  act  itsdf 
would  be  a  declaration  that  tbe  condemna- 
tion was  required  for  the  public  good.  If 
the  present  application  were  to  have  this 
effect  and  seriously  Injure  the  business  of 
tbe  "plaintUC  companies,  we  would  hesitate  to 
bold  that  the  right  of  way  demanded  by  the 
defendant  conld  be  condemned  under  the 
general  words  found  in  Its  charter.  But  It 
is  ratlrely  otherwise.  No  real  interruption 
of  the  plaintiff's  business,  no  Intwference 
with  the  exercise  of  tbe  franchise  conferred 
in  the  charter,  and.  In  tbe  opinion  of  the 
witnesses,  little  or  no  Inconvenience  to  trans- 
portatloor  win  result  from  tbe  construction 


of  another  track  by  tbe  side  ot  that  of  ttie 
plaintiffs  and  eight  feet  or  more  from  It,  as 
proposed  to  be  done  by  the  commlssionera. 
At  least  such  additional  track  can  be  laid 
down,  and.  If  built,  will  not  sM>lonaly,  If  at 
all,  disturb  the  operations  of  the  plaintiff 
companies,  or  their  putting  down  and  nsing 
a  Beo(md  trade  whoi  required  for  an  enlar- 
ged tnuportmtloD  in  the  fntnifl.**  88  N.  C 
490. 

1,  Hers^  as  we  have  Just  seen,  there  Is  no 
express  grant  to  condenm  the  plaintiff's  right 
of  way. 

2.  There  Is  no  necessity  shown  for  such 
action.  The  defendant,  under  tbe  general 
power  of  oondamnatloo,  can  readily,  at  least 
so  far  as  the  testimony  shows,  obtain  another 
right  of  way  fran  Hope-  UUla,  iti  prasent 
terminus,  to  ToyattOTlIle. 

8.  Tbe  evidence  further  sbowa  that  this 
roadbed  U  cmly  aofBdent  to  permit  tbe  lay- 
ing of  one  trade,  and,  If  defendant  Is  al- 
lowed to  oondemn  and  appnqiniato  It,  aodi 
actltm  will  practically  destroy  the  vm  ot  tUs 
right  of  way  oa  the  part  o£  plaintiff. 

We  are  of  opinion,  tbertfore,  and  so  hold, 
Oat  plalntUTa  right  to  the  oKcluslTa  use  <tf 
this  roadbed,  as  against  defiendantTs  daln 
to  appropriate  It  tor  Its  own  right  of  way, 
is  clear.  And  it  la  equally  clear,  we  tiilnk» 
that  the  plaintiff  Is  entitled  to  tbe  Injunc- 
tive relief  a»  demanded  In  his  complaint 
Tbis  right  to  condemn  land  la  a  part  of  the 
plaintiff's  franchise.  Railroad  t.  Dunbar,  9S 
III.  S71.  And  it  Is  wdl  settled  that  courts 
of  equity  will  protect  one  In  tlie  exOTdse 
and  ttijoyment  of  a  quasi  public  franchise  of 
this  character  process  of  Injunction,  where 
tbe  tbreatoied  Injury  is  irreparable  or  the 
remedy  at  law  Is  inadequate.  The  groonda 
of  this  Jurisdiction  are  wtil  set  fCrth  In  tiM 
oplnltm  of  Mr.  Justice  Connor  at  this  term 
In  the  case  of  Railroad  t.  Olive,  65  S.  B. 
263,  citing  Beach,  Modern  Equity  Juris- 
prudence, I  67&  And  decisions  to  like  effect 
in  other  courts  of  supreme  Jurisdiction  fully 
support  the  doctrine  so  clearly  stated  In  that 
opinion.  Railway  v.  Railway,  129  Mo.  62, 
81  S.  W.  461;  Cunningham  v.  Railroad,  *J7 
Ga.  499;  Railway  v.  Railway,  75  111.  118. 
The  case  cited  for  defendant  from  our  own 
court  (Railroad  v.  Railroad,  88  N.  O.  7U)  has 
no  application  here.  In  that  case  It  Is  stated 
that  the  constmctlon  forces  of  the  two  rival 
companies  were  miles  apart,  and  not  likely 
to  coma  In  contact  for  a  long  time  to  come. 
There  was  no  present  interference,  actual 
or  threatened,  with  the  edjoyment  of  plain- 
tiff's franchise;  and  Injunction  was  denied 
because,  on  the  facta  as  th^  appeared,  no 
Injury  would  result  by  deilal  of  the  applica- 
tion. Here  tbe  parties  aro  already  on  the 
same  ground.  The  defendant  Is  seeking, 
purchase  and  proceedings  of  condemnation, 
to  acquire  the  roadbed  for  IIb  own  right  of 
way,  which,  as  we  have  seen,  it  has  no  legal 
right  to  dOr  and  Its  engineers  are  surveying 
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ttie  route  with  a  view  of  pnuntlr  CBrrylns 
Into  effect  Its  avowed  and  imlawfiil  pnrpMe. 
It  may  be  well  to  note  tbat,  AccoTdlng  to  a 
de<^iHi  of  this  conrt  at  the  present  term, 
In  the  case  of  State  t.  Wella,  B5  B.  B.  210. 
plaintiff  has  no  right  to  enter  on  this  land 
for  the  purpose  conatmctlng  Its  road  un- 
til it  haa  acqnlred  the  right  to  do  ao  by 
agreanent  with  tiie  owners  or  b7  paring  Into 
court  the  amount  awarded  by  commlaalon- 
era  appointed  In  condonation  proceedings 
duly  had.  But  It  has  the  right,  if  It  mo- 
ceeds  In  good  falUi  and  wlOiont  unnecessary 
and  unreaacmable  delay,  to  go  ou  and  ap- 
prt^rlate  the  land  under  the  methods  pro* 
vlded  by  law,  and  to  be  protected  In  the  ex- 
ercise and  enjoyment  of  its  franchise. 

There  is  error  Id  the  Judgment  below,  and 
thla  win  be  certiaed  to  the  end  -Oiat  the  In- 
junction against  the  plaintiff  be  dlBsolved, 
and  tbat  defendant  be  enjoined  from  further 
Interference  with  plaintiff's  rights  as  Indi- 
cated in  this  opinion. 

Reveraed. 


DATIS  T.  WALL. 

(Supreme  Court  of  North  Carolina.  Oct  80, 
1908.) 

1.  Tbebpabs— PUADINO— lasnas  and  Fboof. 

Where  plaintiff  in  trespau  alleged  the  cat- 
ting and  remoTlns  of  timber  trees  by  defend- 
ant from  plaintiff^  land  "to  Us  great  damage," 
such  alleRaiioD  was  aafficient  to  entitle  plaintiff 
to  recover  the  value  of  the  timber  so  removed, 
together  with  adequate  damaBsa  for  any  injury 
d<me  to  the  land  in  removing  it  therefrom. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Treapass,  M  85,  86.] 

2.  JtrDomnT— PLKADino — Issues  and  Pboof. 

An  allegation  in  a  complaint  for  trespass 
consisting  of  the  cutting  and  removal  of  timber 
from  plalntiff'B  land,  that  the  value  of  the  tim- 
ber was  $160,  and  a  prayer  for  relief  for  the 
same  amount  were  not  essential  parts  of  the 
complaint,  and  did  not  preclude  the  court  from 
giving  any  relief  appropriate  to  the  complaint, 
proom.  and  findings,  without  reference  to  the 
prayer. 

[Ed.  Note.— For  cases  in  point,  see  toL  30, 
Cent  Dig.  Judgment  SI  S4r-37.1 

3.  JuDouEUT  —  Estoppel  —  PBOOEssioniNO 

pBOCEEDina, 

Where  defendant  In  a  procesBioning  pro- 
ceeding did  not  raise  an  Issue  of  title  in  an 
action  for  the  locntlon  of  a  boundary  line,  he 
was  estopped  by  the  judgment  from  denying 
the  boundary  tbua  determined  to  be  the  true 
boundary  line,  and  from  thereafter  aaisrting 
title  to  any  land  t>eyond  it 

[Ed.  Note.— For  cases  in  point  see  ToL  80, 
Cent  Dig.  Jn^ent  |  1290.] 

4.  Appeal — General  Exceptions— Effect. 

An  exception  "for  errors  in  the  charge" 
was  too  general,  and  cannot  be  considered  on 
appeal. 

[YA.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error.  %i  1620-1630.J 

5.  Appeal— Recobd—Pbkpaeation—Rulbs  — 

DiSMTSSAI.. 

RevlsAl  1905,  {  691,  and  Supreme  Court 
Rule  27  ffia  S.  E.  vlil),  provide  that  the  ex- 
ceptions shall  be  briefly  and  dearly  steted  and 
numbered.  Rules  19  fZ)  and  21  (IW  N.  a  060. 
58  S.      Til)  declare  that  the  exceptions  relied 


on  shall  be  grouped  and  numbered  fanmedlately 
after  the  end  of  the  case  on  appeal,  and  Rule 
19  (3)  (140  N.  C.  000,  53  S.  E.  vii)  rMuires  an 
index  at  tlie  front  of  the  record.  Heid  that 
where  neither  of  euch  provisions  were  emnplied 
with,  the  appeal  woold  be  dismissed,  as  au- 
thorized by  Rule  20  <63  S.  B.  vii). 

Appeal  from  Superior  Court,  Oranvllle 
County;  Ferguson,  Judg& 

Action  by  J.  D.  DaTls  against  W.  H.  Wall. 
From  a  judgmoit  for  plaintiff,  defendant  ap- 
peals. Dismissed. 

Qrabam  &  Devln,  for  qn>elleeb  &  S.  Boy- 
Bter,  for  appellant 

CLARK,  O.  J.  The  platetlfl  complains  tar 
treapasa  In  cutting  and  removing  timber  trees 
from  plaintiff's  land  "to  his  great  damage." 
Under  this  all^Uon  plaintiff  was  entitied 
to  recover  the  value  of  the  timber  so  removed 
"together  with  adequate  damages  for  any  In- 
jury done  to  the  land  in  removing  it  there- 
from." Gasklna  v.  Davie,  116  N.  a  85.  20 
S.  B.  188,  26  L.  R.  A.  813,  44  Am.  St  Rep. 
489.  Though  paragraph  8  of  the  complaint 
puts  the  value  of  the  timber  at  $160  and  the 
prayer  for  relief  Is  for  the  same  amount  the 
latter  is  not  an  essential  part  of  the  com- 
plaint. Wright  T.  Insurance  Co.,  138  N.  C 
488,  61  3.  E.  56,  and  the  court  will  give 
any  relief  appropriate  to  the  complaint* 
proofs  and  findings  of  the  jtU7,  without 
reference  to  the  prayer  for  relief.  Moore  v. 
Nowell,  04  N.  C.  265.  In  Hammond  v.  Schlff, 
100  N.  0.  161,  6  S.  E.  753,  where  the  com- 
plaint allied  damages  from  the  falling  of  a 
wall,  evidence  of  damage  from  water  used 
to  put  out  fire  caused  by  the  foiling  wall 
was  held  competent  Smith,  C.  J.,  saying  tbat 
the  "rule  In  pleading  Is  not  bo  stringent  as 
to  require  a  special  avenn«it  of  ev^  im- 
mediate cause  of  the  Injury  suffwed.  The 
primary  and  Sclent  cause  of  all  the  injury, 
however  directly  produced  from  fire  or  water, 
was  the  falling  wall,  and  this  brought  about 
by  undermining  the  earth  near  to  It  and  all 
the  consequences  resulting  therefrom,  are 
within  the  compass  of  the  d^and  for  com- 
pensating damages." 

The  boundary  line  between  the  plaintiff 
and  defendant  bad  been  established  in  a 
processioning  proceeding,  and  the  defendant 
admitted  that  he  had  cnt  and  removed  the 
trees  from  land  lying  on  the  plalntifTs  side 
of  said  boundary  line.  It  Is  true  that  a  pro- 
cessioning proceeding  Is  for  a  settlement  of 
a  boundary  line,  title  not  being  involved, 
bnt  If  the  defendant  therein  denies  the  tltie 
of  the  plaintiff  as  well  as  the  location  of  the 
boundary  line,  upon  the  Issue  of  titie  thus 
raised,  the  case  would  have  been  transferred 
to  the  superior  court  at  term  for  trial,  and 
tried  as  If  the  action  bad  been  originally 
brought  In  that  court,  jnst  as  when  an 
Issue  of  title  Is  raised  In  proceedings 
in  partition.  Smith  v.  Johnson,  137  N.  C 
48,  49  S.  E.  62;  Stanaland  v.  Rabon,  140 
N.  0.  202,  82  S.  E.  417.   Not  having  raised 
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nidi  liRie,  the  defoidaiit  Ib  estopped  1^  the 
jndgment  In  that  action  from  denyliv  the 
boondary  tbas  detenalned  to  be  tbft  true  line, 
and  fiom  now  aaswUng  title  to  any  land  b*- 
yoDd  It  Farter  t.  Taylor.  138  N.  C  108, 
45  8.  Bt.  478.  The  ''broadelde"  exception  "for 
errors  In  the  charge"  cannot  be  considered  on 
appeal.  Slgmon  t.  Railroad,  185  X.  G.  184, 
47  8.  B.  421,  where  it  la  said:  "It  admits 
of  aogne  snrprlie  that  an  ezc^itlon  In  sndi 
terms  shonld  atlll  appear  In  any  case  aent 
to  this  oonrt"  The  plaintiff  movea  to  dia- 
mias  becanae  (1)  the  exceptlms  are  not 
"briefly  and  dearly  stated  and  numbered"  as 
required  by  the  statute  (Rerlsal  1906,  I  891) 
and  mle  27  of  tliia  court  <S8  8.  B.  Till); 
^  tbe  exceptions  relied  on  are  not  grouped 
and  numbered  immediately  after  the  »d  of 
tbe  case  on  appeal  aa  required  by  rales  19 
(2)  and  21  a40  N.  a  BSa  58  8.  B.  tU); 
<8}  the  Index  Is  not  iflaced  at  the  front  of 
the  record  as  required  by  rale  10  (8).  140 
N.  a  eeo,  58  a  B.  vtl.  imder  rule  20  <58 
S.  B,  Til),  one  of  tbe  altematlYes  to  to  dia* 
miss  tbe  appeal  and  tbe  motion  Is  allowed, 
In  tbe  expectation  that  appdianta  hereafter 
vIU  Gcmform  to  these  requlr«nentB.  Slgmon 
T.  B.  R.,  185  N.  O.  182,  47  &  B.  4S10.  and 
cases  cited.  Ordinarily,  hereafter  such  mo- 
tlona  will  be  allowed,  upon  a  failure  to  com* 
ply  with  the  rules  of  this  court  without  dls- 
cQBSlng  tSua  merlte  of  tbe  caae  aa  we  baje 
done  In  this  instance. 
Appeal  diamlssed. 

CONNOR  and  WALKBB,  JJ^  coocor  In  le* 

suit 


HULL  T.  TOWN  or  BOXBOBa 

(Suprane  Oonrt  of  North  Carolina.  Oct  80, 
1806.) 

1.  MtrnxoiPAi.  Cobpobahonb— Obdiicancx»- 
TAIX.1TRS  TO  Pass— CiTiL  Liabizjtt. 

A  mnniclpal  corporation  is  not  dvllly  lia- 
ble for  failare  to  pass  ordlneocea  which.  If 
passed,  woDid  preserve  the  public  health  or 
otherwise  promote  the  public  good. 

[Ed.  Note.— For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Honlcipal  C(»poratlons,  {  1651.] 

2:  Bau— BirFORczHxirr. 

A  municipal  corporation,  having  enacted 
health  ordinances  onder  its  leKtslative  power. 
Is  not  ciTllIy  liable  for  any  omission  to  en- 
force the  same  or  to  see  that  they  are  properly 
obsucved. 

[Ed.  Note.— For  eases  In  point,  see  voL  86, 
Coit  Dig.  Monlctpal  CorporatlMi,  |  1661.] 

31  Save— RioHTS  or  CmzBNB. 

Where  plaintiff  (ailed  to  prosecute  his 
neighbor  for  violation  of  ordinances  r^nlating 
the  maintenance  of  hogpens  and  privies,  and 
failed  to  take  any  steps  to  abate  the  mjlsance 
canned  by  his  neighbor's  pens,  etc,  he  was 
eatopped  to  claim  that  bis  injuries  therefrom 
resulted  from  the  dty's  failure  to  enforce  such 
ordinances,  etc. 

^peal  from  Buperlor  Court  Persrai  Coun- 
ty; Moore,  Judge. 
ActliHi  by  Luther  Hull  against  the  town  of 


Binboro.  From  a  judgmerit  tor  plaintiff.  de> 
fendant  appeals.  Afflrmed. 

Plaintiff  alleges  tbat  defendant  la  required 
by  Ite  charter  to  enact  and  enforce  ordinances 
wlilcb  may  be  necessary  to  preserve  the  pub* 
lie  health  and  to  prevent  tbe  existence  of 
nuisances,  and  tbat  in  compliance  with  this 
requlremratt  It  did  pass  ordinances  for  the 
suppression  of  nuisances  and  tbe  protec- 
tl(m  of  public  health,  which  prescribed  fines 
and  penalties  for  their  vlolntlon,  and  among 
others  an  ordinance  providing  bow  pigsties 
or  hogpens  and  privies,  should  be  erected  and 
kept  clean,  so  as  to  prevent  offensive  odors 
therefrom,  which  would  cause  contamina- 
tion of  the  air  and  produce  disease,  thereby 
making  them  a  uulaaucc ;  tbat  one  of  tbe 
platntlfTs  neighbors,  living  on  an  adjoining 
lot,  kept  his  hogpen  and  privies  in  a  filthy 
condition,  contrary  to  the  provisions  of  the 
said  ordinances,  and  tbot  they  were  so  situ- 
ated with  reference  to  the  plaintiff's  dwelling, 
being  on  a  higher  level,  tbat  the  drainage 
from  them  was  carried  upon  tbe  plalntUTs 
premises,  and  that  by  reason  thereof  the 
health  of  the  plaintiff's  wife  and  of  his  Infant 
child  was  seriously  Impaired,  and  that  he  was 
consequently  put  to  great  trouble  and  expense 
In  their  cure;  that  he  requested  tbe  mayor 
and  two  of  the  commissioners  of  the  town  to 
notify  the  board  of  commisBioners  of  tbe  ex- 
isting condition  of  bis  neighbor's  lot,  and 
warned  them  that  it  was  a  menace  to  tbe 
health  of  bis  family,  but  that  the  defendant 
failed  to  enforce  the  said  ordinances  and 
abate  tbe  nuisance,  though  the  health  officer 
of  the  town  reported  tbe  condition  of  his 
neighbor's  premises  to  the  board,  and  they 
were  therefore  advised  of  tbe  situation.  Tbe 
plaintiff  then  alleges  the  special  damage  be 
has  suffered  as  the  result  of  the  alleged 
wrongful  acts  and  omissions  of  the  defendant 
and  prays  judgment  /or  $1,500  and  costs- 
The  defendant  first  answered  denying  the 
material  allegations  of  tbe  complaint,  but 
at  the  trial  demurred  ore  tenus  thereto,  upon 
the  ground  tbat  no  cause  of  action  was  stat- 
ed therein.  Tbe  court  sustained  the  demur- 
rer and  dismissed  the  action.  Plaintiff  ex- 
cepted and  appealed. 

Manning  &  Foushee  and  W.  T.  Bradsber, 
for  appellant  Wm.  D.  Merritt  for  ^ipellee. 

WAI£BR,  J.  (after  stating  the  case). 
The  plaintiff  seeks  in  this  action  to  recoTer 
damages  upon  the  ground  tbat  tbe  defendant 
has  failed  to  enforce  certain  ordinances  it 
bad  enacted  for  tbe  suppression  of  nuisances, 
and  be  alleges  that  by  reason  of  this  omission 
of  duty  he  has  suffered  an  injury  in  the  way 
he  describes.  Tbe  particular  griernnce  of 
which  be  complains  seems  to  be  tbat  as  tbe 
defendant  had  the  power  under  its  charter 
to  pass  ordinances  for  the  protection  of  the 
public  health,  and  did  pass  such  ordinances 
which  were  adequate  for  tbat  purpose,  it 
was  bound,  through  Its  officers,  to  Insure  an 
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absolttte  obsMrrance  of  them  by  the  Inhabit- 
ants of  the  town,  and  that  a  liability  arises 
to  any  one  who  Is  specially  damaged  when- 
erer  snch  officers  fall,  even  fa  a  passiTe  way, 
to  secure  their  observance,  and  that  this  as- 
serted principle  entitles  him  to  compensation 
for  the  injury  resulting  from  their  inaction. 
He  bases  bis  whole  claim  upon  the  theory 
thus  advanced.  There  is  nothing  better  set- 
tled In  the  law  than  that  the  powers  and  the 
correlative  duties  of  a  municipal  corporation 
are  of  a  twofold  character— the  one  public, 
that  is,  governmental  and  legislative  or  die* 
cretlonary;  and  the  other  private,  that  Is, 
absolute  and  ministerial.  In  the  former  case 
it  acts  as  an  agency  of  the  state  for  the  pur- 
pose of  governing  that  portion  of  Its  people 
residing  within  the  mnnlcipallty,  but  In  Its 
corporate  and  private  capacity  it  acts  for  it- 
self and  for  its  own  beneQt  and  advantage 
though  the  public  may  derive  a  common  ben- 
efit from  the  due  and  proper  exercise  of  Its 
powers  and  the  performance  of  its  duties 
which  are  ministerial.  It  is  exempt  from 
liability  for  any  Injury  resulting  from  a 
failure  to  exercise  Its  governmental  powers, 
or  for  their  improper  or  negligent  exercise, 
but  it  is  amouible  to  an  action  for  any  Injury 
caused  by  its  neglect  to  perform  its  minis- 
terial functions,  or  by  an  Improper  or  unskill- 
ful performance  of  them.  Where  it  is  acting 
In  Its  governing  capacity  It  Is  not  responsi- 
ble, because  It  Is  then  presumed  to  be  in  the 
exercise  of  a  part  of  the  power  of  the  state 
and  therefore  under  the  same  Immimity.  We 
believe  the  distinction  between  ttie  two  clas- 
ses of  powers  and  duties,  as  we  have  stated 
It,  is  clearly  recognized  by  the  antborltles, 
which  appear  to  be  quite  uniform.  Joyce  on 
Nuisances,  |  364;  2  Dillon,  Mun.  Corp.  (4th 
Ed.)  {  MO;  Mcllhenny  v.  Wilmington,  127 
N.  G.  146,  37  S.  B.  187.  60  U  R.  A.  470 ;  Jones 
V.  Williamsburg,  97  Va.  722,  34  S.  B.  883,  47 
L.  R.  A.  2&1.  The  courts,  in  enforcing  the 
principle  thus  established,  have  held  almost 
vritb  unanimity  tlut  a  municipal  corporation 
is  not  civilly  liable  for  the  fallore  to  pass 
ordinances,  even  though  they  would.  If  pass- 
ed, preserve  the  public  health  or  otherwise 
promote  the  public  good.  A  leading  case  up- 
on this  subject  Is  HUl  v.  Charlotte,  72  N.  C. 
68,  21  Am.  Rep.  4S1,  which  has  been  cited 
with  approval  In  many  other  courts.  It  is 
equally  well  settled  that,  If  the  corporation 
has  enacted  ordinances  under  the  legislative 
power  granted  in  its  cliarter.  It  is  not  civilly 
liable  for  any  omission  to  enforce  them  or  to 
see  that  they  are  properly  observed  by  Its  dtl- 
tenB  or  those  who  may  be  resident  within  tlie 
corporate  limits.  2  Dillon,  Mnn.  Corp.  |  B50; 
Hlnes  V.  Charlotte,  72  Mich.  278,  40  N.  W. 
333,  1  L.  R.  A.  844:  Wheeler  v.  Plymouth, 
116  Ind.  168,  IS  N.  E.  632,  9  Am.  St  Rep. 
837;  Harman  v.  St  Louis,  13T  Mo.  494,  88 
8.  W.  1102;  Forsyth  r.  Atlanta.  46  Ga.  152, 
12  Am.  Rep.  676;  Robinson  v.  Oreenvtlle, 
42  Ohio  St  626,  51  Am.  Rep.  857 ;  Fifleld  v. 
PlKcnlz,  86  Pa.  916;  New  Orleans  t.  Abbajp- 


nato,  62  Fed.  240,  10  a  a  A.  861,  26  R. 
A.  829;  Rivers  v.  Aogasta.  66  Oa.  376,  38 
Am.  Rep.  787;  Brlnkm^er  v.  Evansvllle, 
29  Ind.  187 ;  Moran  r.  Car  Co.,  134  Mo.  641, 
36  S.  W.  659,  S3  L.  R.  A.  765,  66  Am.  St  Rep. 
643;  Griffin  v.  N.  T.,  »  N.  Y.  466.  01  Am. 
Dec.  700;  Lorfllard  r.  Honzoey  U  N.  T.  ZOO, 
62  Am.  Dec.  120. 

A  few  striking  passages  selected  from  those 
cases  and  law  writers  whlctt  are  among  the 
best  authorities  will  serve  to  show  the  steady 
trend  of  Judicial  tliought  upon  this  import- 
ant question;  tiie  leading  idea  being  that  for 
a  failure  In  govemmoital  action  municipal 
corpwatlons  are  responsible  only  to  tb^ 
corporators  or  to  the  power  whldi  brought 
them  Into  b^ng.  **A  municipal  corporation 
Is,  for  the  purposes  of  its  creation,  a  govern- 
ment poBsesslng  to  a  limited  extent  sovereign 
powers,  which  In  their  nature  are  elthw  leg- 
islative or  Judicial,  and  may  be  dmominated 
'governmental'  or  'public.'  The  extent  to 
which  it  may  be  proper  to  exerdse  such  pow- 
ers, as  wdl  as  the  mode  of  their  exercise  by 
the  corporation,  within  the  limits  prescribed 
by  the  law  creating  than,  are,  of  necessity. 
Intrusted  to  the  Judgment,  discretion,  and 
will  of  the  properly  constituted  authorities 
to  whom  tbey  are  delegated;  and,  being  pub- 
lic and  sovereign  in  their  nature,  the  corpo- 
ration Is  not  liable  to  be  sued  either  for  a 
failure  to  exercise  them  or  tor  errors  com- 
mitted in  their  exercise."  KlstnM-  t.  Indiana- 
polis, 100  Ind.  210.  "The  [defendant  In  this 
case]  is  a  munidpal  government  whose  pow- 
ers are  defined  and  limited  by  the  terms  of 
Its  charter  of  incorporation.  The  exertion  of 
Its  powers  by  its  constituted  authorities  in 
prescribing  rules  of  police  and  Imposing  and 
Inflicting  penalties  for  their  infraction  Is 
but  a  mode  of  exerting  the  power  of  the  gor- 
emment  of  the  state  within  the  limits  of  the 
city.  It  is  a  government  within  a  govern- 
ment Still  they  are  the  same— the  one  be- 
ing the  execution  of  the  will  of  the  other 
within  certain  established  bonndaries  of  pow- 
er and  in  a  certain  locality."  Peck  t.  Aus- 
tin, 22  Tex.  2G1,  73  Am.  Dec.  261.  "The  town 
was  empowered  to  legislate  in  r^ard  to  all 
nuisances,  and  the  omission  to  provide  a  rem- 
edy against  the  owner  of  private  pn^ierty 
permitting  the  nuisance,  or  to  execute  an  ot^ 
dlnonce  passed  to  prohibit  such  a  unisance^ 
and  to  abate  It,  is  made  the  fonndaUon  of 
the  action.  The  failure  to  take  legislative 
action,  or  to  enforce  the  law  when  enacted, 
by  entering  upon  the  private  estate  of  tiie 
citizen  and  sti^lng  the  manner  of  the  execu- 
tion of  the  owner's  work  upon  it,  gives  no 
cause  of  action  against  the  city.  The  fail- 
ure to  exercise  tiiat  govemm^tal  power, 
whether  legislative  or  Judicial,  la  not  within 
the  class  of  cases  or  the  rule  by  which  the 
liability  of  the  town  Is  to  be  determined." 
James  v.  Harodsburg,  85  Ky.  191,  8  8.  W. 
186,  7  Am.  St  Bep.  680.  'TTha  corporation 
Is  undoubtedly  rested  with  certato  lesisla- 
tire  powos,  among  -whUSx  is  the  avthorlty 
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to  restrain  swine  from  numtng  at  large  In 
the  streets,  and  they  have  exercised  It  by 
enacting  an  ordinance  to  tliat  effect  The 
Idea  that,  because  th^  may  problhit  a  nuis- 
ance, therefore  they  most  not  only  pass  a 
prohibitory  law,  bnt  most  also  enforce  It,  at 
the  hazard  of  Iwing  sabjected  to  all  damages 
which  may  enane  from  sncb  nuisance,  is 
certainly  norel.  The  corporation  of  the  city 
In  this  respect  stands  upon  the  same  footing 
within  its  own  Jurisdiction  as  the  state  gov- 
ernment does  in  respect  to  the  state  at  large." 
Uvy  T.  City  of  New  York.  1  Sandf.  (N.  T.) 
465.  "Such  an  obligation  as  to  the  enforce- 
ment of  laws  has  never  been  assumed  by  our 
governments,  national,  state,  or  municipal. 
The  ordinance  in  question  does  not  partake 
of  tbe  nature  of  a  contract,  but  it  Is  a  part 
of  the  laws  passed  for  the  good  government 
of  the  inhabitants  of  the  CII7.  The  city  la 
no  more  liable  for  its  nonexecutlon  than 
would  be  the  county,  If  the  ordinance  were  a 
state  statute  and  its  enforcement  left  to  the 
county  officers  and  inhabitants.  Hence  It 
has  often  been  held  that  a  municipal  corpo- 
ration is  not  liable  In  damages  for  a  failure 
to  abate  a  nuisance  existing  upon  private 
property,  and  not  created  by  Its  agents, 
though  It  has  the  power  so  to  do-"  Ktley  v. 
City  of  Kansas,  87  Mo.  103,  56  Am.  Rep.  443. 
'"The  idea  that  because  the  dty  of  8t  Louis 
has  tbe  right  by  virtue  of  Its  autiiorlty  to 
make  by-laws  and  pass  ordinances  relating 
to  tbe  public  safety  of  Its  inhabitants,  and 
has  exercised  that  right  by  passing  an  ordi- 
nance prohibiting  stroctures  of  a  certain  char- 
acter to  be  built  within  certain  districts 
therein  defined,  therefore  it  must  enforce  the 
observance  of  said  ordinances  at  the  hazard 
of  being  subject  to  all  damages  which  may 
ensue  from  Its  violation,  Is  certainly  as  novel 
as  It  is  startling."  Herman  v.  St  Louis,  187 
Mo.  494,  38  S.  W.  1102.  "When  a  public 
nuisance  is  created  by  a  private  citizen  In 
carrying  on  his  business  or  trade  within  a 
city  or  other  municipality,  unless  the  muni- 
cipality by  express  license  authorizes  such 
business  to  be  carried  on  at  the  place  and 
in  the  manner  tbe  same  Is  conducted  by  such 
private  eltiz^  the  municipality  cannot  be 
held  responsible  for  any  damage  which  may 
result  to  another  citizen  from  the  existence 
or  maintenance  of  such  nuisance."  Hubbell 
V.  yiroqua,  07  Wis.  S4S,  80  N.  W.  817,  68 
Am.  Rep.  866. 

The  great  publicist,  Judge  Cooley,  had  this 
to  say  about  the  general  principle:  "As  no 
state  does  or  can  undertake  to  protect  its 
people  against  incidental  Injuries  resulting 
from  Its  adopting  or  falling  to  adopt  any  pro- 
posed legislative  action,  so  no  similar  Injury 
resulting  from  municipal  legislative  action 
or  nonaction  can  be  made  the  basis  of  a 
legal  claim  against  a  municipal  corporation. 
If,  therefore,  a  dty  temporarily  suspends  use- 
ful I^rislatlon,  or  In  any  other  manner, 
tbrongh  the  exercise  or  failure  to  exercise 
Its  political  antbortt7,  canses  Incidental  In- 
55  S.B.— 28 


jury  to  Individuals,  an  action  vlll  not  lie  tot 
such  Injury.  The  reason  is  obvious.  The 
maintenance  of  such  an  action  would  trans- 
fer to  court  and  Jury  the  discretion  which 
the  law  vests  in  the  municipality,  but  trans- 
fer them,  not  to  be  exercised  directly  and 
finally,  but  Indirectly  and  partially,  by  the 
retroactive  eOTect  of  punitive  verdicts  upon 
special  complaints."  Cooley,  Const  LIm.  (7th 
Bd.)  800.  To  the  same  effect  is  tbe  law  stated 
Inl  Smith,  Mod.  LawMun.  Corp.  ff  269-271, 
where  the  IlablUty  and  nonltablUty  of  muni- 
cipal corporatlonB,  in  tbe  exercise  of  their 
dual  powers,  are  fully  and  ably  discussed  by 
the  author,  with  fine  dlscrlmlnati<m  and  tbe 
citation  of  all  tbe  controlling  auUiorltles. 
The  result  is  that  In  Its  doal  capacity  • 
municipal  corpmtlon  1«  liable,  or  not,  for  Ihp 
juries  resulting  fnmi  its  action  or  inaction, 
according  as,  In  the  particular  ease,  it  Is  rep- 
resenting the  stats  and  exercising  its  fnno> 
tlons  of  government  In  the  locality  assigned 
to  it  wblcb  are  necessarily  leglslatlT^  and 
tbeiefore  discretionary.  In  their  diaracter,  or 
Is  repreflenting  its  own  Intoresta  and  exercis- 
ing pomen  conferred  for  its  own  bmeflt 
which  are  tberefme  mlnlstcn-lal.  Tbe  cases 
dedded  by  this  court  wblcb  have  a  more  or 
less  direct  bearing  uptm  the  qnesttim  an  Mof- 
fltt  V.  Aahevflle.  103  N.  a  287,  9  8,  B.  695, 14 
Am.  St'Bep.  810  On  wblcb  Arery,  3.,  clearly 
states  the  law  in  respect  to  municipal  pow- 
ers and  the  responsibility  for  tbdr  exercise); 
HUl  V.  Obarlotte.  supra;  Lewis  v.  Raldgb. 
77  N.  C.  229;  Coley  v.  BtatesvUle,  121  N.  a 
801,  28  8.  B.  482;  Frlchant  v.  Gommlssloners, 
126  N.  a  908,  36  S.  m  803.  78  Am.  St  Rep. 
679;  McIIhenny  v.  Wilmington,  supra;  Levin 
V.  Burlington,  129  N.  a  ISA,  89  S.  n.  S22,  8S 
L.  B.  A.  898.  cases  of  Bunch  v.  BKleii- 
ton.  90  N.  G.  481;  Downs  T.  High  Fotnt,  116 
N.  0. 162,  20  S.  B.  886;  ThreadgUl  v.  Oom'zs, 
99  N.  O.  852,  6  8.  B.  189.  and  Williams  v. 
Greenville,  180  N.  a  98,  40  8.  E.  977.  57  L. 
B.  A.  207,  furnish  examples  of  the  liability 
of  such  corporations  for  the  failure  to  exer- 
cise or  the  Improper  exercise  of  ministerial 
duties  imposed  by  law  either  expressly  or  by 
dear  Implication,  and  they  distinctly  negative 
the  existence  of  any  such  liability  as  that 
claimed  to  have  arisrai  in  this  case.  When 
such  corporations  are  about  the  government's 
business,  they  are  not  liable,  but  when  about 
their  own  they  must  be  careful,  for  they  will 
be  held  accountable  for  nonfeasance  or  mis- 
feasance in  respect  thereto  In  the  same  man- 
ner and  to  the  same  octent  as  a  private  In- 
dividual, as  they  then  act  In  their  private 
capacity.  The  general  rule  In  reference  to 
the  particular  question  herein  Involved,  tbere* 
fore,  is  that  wh««  Injuries  are  Incidentally 
committed  by  tbe  officers  or  agents  of  a  pub- 
lic corporation.  In  the  exerdse  of  those  dls> 
cretionary  or  legislative  powers  which  are 
delegated  to  them  by  the  Legislature,  or 
when,  by  reason  of  any  failure  to  exerdse 
them,  the  same  result  follows,  the  municipal- 
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lt7  la  wholly  free  from  UabUItj,  1  Beach, 
pQb.  corp.  il  258,  752,  773. 

I^et  U8  wm  briefly  consider  fbe  facts  of 
tills  case  In  the  llffht  of  the  foregoing  ^ind- 
pies.  Assnmlng  that  the  nuisance  dracrlbed 
In  the  complaint  Is  public  in  Its  nature  and 
produced  special  Injury  to  the  plaintiff,  or  1b 
a  private  one.  It  was  erected  and  maintained 
on  private  premises,  wlfliout  any  license 
from  or  consent  of  the  municipality.  The 
clly  was  not  bonnd  to  enforce  iba  ordinances 
for  the  protection  of  the  plaintiff,  under  the 
penalty  of  being  rwponslble  to  him  In  dam- 
ages If  they  were  not  obeyed  to  his  Injury. 
Indeed,  the  ordinances  merely  Inflicted  pun- 
ishment for  their  Infraction,  by  way  of 
fines  or  penalties  Imposed  for  such  violations 
of  them,  and  did  not  In  terms  require  the 
nuisance  to  be  abated.  The  plaintiff  could 
have  prosecuted  his  neighbor  for  any  breach 
of  the  city  laws,  as  well  as  the  dty  or  Its 
ofllcers  could  have  done  so.  The  courts  were 
open  to  falm  In  all  their  branches,  and  his  In- 
jury, In  the  eye  of  the  law,  has  resulted,  not 
from  the  defendant's  suplneness,  but  from 
his  own.  If  he  was  Injured  by  an  unnelgh- 
borly  and  unlawful  act,  alleged  by  bim  to 
hare  been  committed,  he  also  had,  In  addi- 
tion to  the  light  of  criminal  prosecatlon,  a 
remedy  either  preventive  by  Injunction  or 
remedial  by  abatement  Batcm's  Eq.  p.  587. 
S  289  et  seq.;  Evans  v.  Ralhvad,  96  N.  0.  45, 
I  S.  B.  529;  Forsyth  v.  Atianta,  45  Oa.  162, 
12  Am.  Rep.  576.  The  law  aids  the  vigilant, 
not  those  who  sleep  upon  their  rights.  The 
plaintiff  had  equal  opportunity  with  the  de- 
fendant to  take  the  Initiative  and  suppress 
the  nuisance.  Shall  he  be  permitted  to  al- 
lege its  default  in  falling  to  do  what  he  him- 
self might  Just  as  well  have  done,  but  did 
not  do,  especially  when  the  defeaidant,  as  it 
appears,  was  under  no  legal  obligation  to  act, 
and  therefore  not  liable  for  omitting  to  do  so? 
We  must  not  be  understood  to  mean  that,  If 
the  plaintiCTs  neighbor  is  liable,  that  fact  ac- 
quits the  defendant.  If  It  Is  otherwise  liable, 
but  that  the  Injury  to  the  plaintiff  would 
'seem  to  be  the  result  of  bis  own  Inaction. 

The  court  below  ruled  correcUy  ui>on  the 
'point  presented,  and  we  affirm  the  Judgment 
dismissing  the  action. 

No  error. 


ALLEN  et  al.  v.  BURCH  et  al. 

(Supreme  Court  of  North  Carolina.  Nov.  7, 
1906.) 

1.  Deeos— Evidence— .Vdmissibiuty— Rkoib- 

TBATION— AlTIDAVlTS— SuFtaciENCT. 

Acts  1905,  p.  .123,  c.  277  (Revisal  1905.  { 
D8T),  amending  Laws  1885,  p.  2o3,  c.  147,  re- 
qiiirea  for  the  registration  of  an  undent  deed  an 
aJfidavit  that  the  affiant  "believes  auch  deed  to 
Jm>  a  bona  fide  deed  and  executed  bj  the  grantor 
therein  named"  in  addition  to  thi  affidavit  re- 
nulred  l)y  the  original  act  to  the  effect  that  the 
grantor  nnd  witnesses  were  dead  and  proof 
<-fiuld  not  be  made  of  their  haudwriting.  Held, 
that  an  affidavit  whereby  affiant  merely  "daima 


title"  under  snch  deed  Is  not  a  substantial  com- 

filiance  with  the  amendment  so  as  to  i>ermit  the 
ntroductioD  of  the  deed  In  evidence. 
2.  AoEnowLEDQUKNT  — DravCTB— AoMiseaon 

Iir  BVIDIMCB. 

A  deed  rwistered  npon  sn  unauthmised 

probate  cannot  Ee  Introduced  in  evidence  for  the 
puniose  of  showing  an  essential  link  In  the 
cbahi  of  titie. 

[Ed.  Note. — For  cases  In  point,  see  voL  1, 
GenL  Dig.  Acknowtedement,  S  SC.] 

S.  Appeal  ahd  Ebbob— Dibfositiok  or  Case 
—  Effbct  of  DsciBion  —  PaocBEDiHaa  in 
Anotbeb  AcnoK. 
A  deed  Introdnced  by  plaintiff  having  been 
held  inadmissible  by  reason  of  an  iosnffideut 
probate  and  registration,  plaintiff  a«epted  and 
submitted  to  a  nouBuIt  to  secure  a  review  of  tiie 
rating.  Held  that,  after  a  proper  probate  and 
registration,  the  deed  would  be  udmissible  In 
another  action,  though  the  ruling  of  the  lower 
court  was  aiGrmed. 

Appeal  from  Superior  Court,  Person  Coun- 
ty; Moore,  Judge. 

Actkm  by  B.  O.  Allen  and  others  against 
J.  Bnrdi  and  others.  From  a  Judgmoit  In 
favor  of  defendants,  plaintUfs  appeal.  Af- 
firmed. 

Plalntilfs  alleged  that  they  were  the  own- 
ers of  a  tract  of  land  described  in  the  com- 
plaint, and  that  defeidants  were  in  the  un- 
lawful possession.  Defendants  denied  plain- 
tiffs' title,  and  the  cause  went  to  hearing  up- 
on the  usual  Issues  in  actions  for  the  recov- 
ery of  real  estote.  For  the  purpose  of  show- 
ing tlUe  plaintiirs  offered  to  introduce  a  deed 
from  William  Allen  to  James  H.  Harris 
and  wife  bearing  date  November  8,  1845. 
The  certificate  of  probate  on  the  deed  was  In 
the  following  words  to  wit : 

"Personally  appear^  before  me,  D.  W. 
Bradsher,  CX  S.  Joe  Borch,  who  being 
duly  sworn,  says  tliat  he  claims  title  under 
d  deed  from  Wm.  L.  Allen  to  J.  H.  Harris, 
said  deed  being  dated  Novembw  6,  1846,  and 
same  baieto  attached,  and  that  the  maker  of 
said  deed,  and  tiw  witness  thereto  are  dead, 
and  that  be  cannot  make  proctf  of  their  hand- 
writing 

his 

**Joe  X  Borch. 
mark 

"Sworn  to  and  snbscrlbed  before  me  this 
Novmber  16,  1906. 

"D.  W.  Bradsfaw,  a  S.  O. 

"The  annexed  deed  was  this  day  proven  be- 
fore me  by  the  affidavit  of  Joe  BuhA,  hereto 
annexed.  Tbwefore,  let  the  said  deed  and 
affidavit,  with  this  certificate,  be  reglstoed. 
Witness  my  hand,  this  November  15,  1905." 

Thereupon  the  clerk  adjudged  the  execu- 
tion of  the  deed  to  be  duly  proven,  and  or- 
ered  it  to  registration,  which  was  done  No- 
vemt>er  15,  1905.  Defendants  objected  to  the 
Introduction  of  tbe  deed,  for  that  Ite  execu- 
tion was  not  proven  In  accordance  with  the 
provisions  of  tbe  stetnte.  Bevlsal  1906.  | 
981.  The  obJecti(»i  was  sustained.  Plain- 
tiffs excepted,  and,  in  deference  to  his  honoris 
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rnUng;  'Elected  to  a  noittalt  and  ap- 
pealed.*'  Jodcmatt  of  nonanlt  was  enteied. 

Graham  A  Devln  and  Jno.  W.  Graham,  for 
appellants.  Hannlng  &  Fooshee  and  Kltchln 
*  Carlton,  tor  anpelleaa. 

CONNOB,  J.  (after  stating  the  case).  A 
tingle  question  Is  presented  tbe  record. 
Wss  the  deed  properly  proroi?  Prior  to 
Acts  188%  p.  23S.  c  i47.  Where  the  gruitor 
and  witnesses  to  a  deed  were  dead,  the  stat- 
ote  required  satisfactory  proof  of  the  hand- 
writing of  tile  witness,  and,  if  tiiere  was  no 
snbscrlUng  witness,  thai  proof  of  the  band* 
writing  of  tbe  grantor.  Code  1883,  c.  27. 
i  1246.  snbsec.  10.  When  the  act  requiring 
the  registration  of  deeds,  Laws  188B,  p.  233, 
a  147,  was  passed  to  mable  persons  holding 
old  deeds;  the  grantor  snd  witnesses  to  which 
were  dead,  to  more  easily  have  them  pro- 
bated, it  was  enacted  (sectltm  S!)  that  parsons 
holding  unregistered  deeds,  executed  prior  to 
Jannarj  1.  1856,  conld  have  the  same 
Istered  by  making  aflldaTft  that  the  grantor 
and  witnesses  were  dead,  or  conld  not  be 
fonnd,  and  that  such  person  conld  not  make 
proof  ot  Ihetr  handwriting.  This  section 
was  aomided  1^  Acts  1800,  p.  823.  c.  277, 
which  amendment  was  carried  into  section 
981  of  the  Rerlsal  of  1005,  as  follows: 
"Provided  that  It  shall  also  be  made  to  ap- 
pear by  affldavlt  that  afflant  btfleros  sncfa 
deed  to  be  a  bona  flde  deed  and  ezecnted  by 
the  grantor  tber^  named."  The  probate  of 
tbe  deed  offned  In  erldoice  by  the  plalntlfb 
Is  d^ectlve  In  that  it  does  not  conform  to 
tbe  amended  statnta  It  was  the  evMoit 
purpose  of  the  Legislatnre  to  make  this  ad- 
ditional pmeqnlslte  to  tbe  leglatratlon  of  a 
deed  to  which  the  grantor  and  witnesses 
were  dead.  We  concur  with  his  honor's  opln- 
Im  that  tbe  deed  was  not  propaly  probated 
under  the  amended  statute,  and  not  entitled 
to  reglstratkm. 

Counsel  for  plaintiffs  call  to  our  attention 
a  line  of  cases  to  which  It  is  held  that  tf  the 
probate  substantially  conforms  to  the  statute 
It  Is  Buffldent  and  that  the  words  found  to 
tbe  certificate  "he  claims  title  under  said 
deed"  are  sufficient.  In  Toung  t.  Jackson, 
%  N.  d  144,  MerrtmoD,  J.,  says:  "Wbeo 
the  tostmment  is  proven,  and  the  probate  Is 
certified  as  prescribed  by  law,  and  It  Is  regis- 
tend  In  the  proper  county,  the  essential  pur- 
pose of  registration  and  the  law  Is  serred, 
and  tbis  is  saffldent  notwithstanding  some 
of  the  ncmessentlal,  yet  helpful,  forme  to  he 
ofaserred  betwem  the  probate  and  reglstra- 
tl<n  of  the  tostmment  have  been  (unltted. 
"Hie  L^slatnre  certotoly  has  power  to  make 
forms  essential,  but,  unless  It  shall  do  so  In 
plain  terms,  the  failure  to  observe  tbem,  es- 
pecially where  they  appear  from  th^r  na- 
ture or  terms  to  be  directory,  will  not  be  al- 
lowed to  defeat  the  chief  purpose  of  a  salu- 
tary statute."  Conceding  this  to  lie  the  cor- 
rect statement  of  the  law,  we  think  that  the 
rpqalrement  tbnt  the  person  (dferlng  the  deed 


for  probate  sbiUl  make  affidavit  tb&t  be  "be- 
lieves such  deed  to  be  a  bona  flde  deed  and 
uecuted  tb»  grantra  tber^  named"  is 
of  the  substance  of  tbe  affidavit  and  to  view 
of  Ibe  fact  that  it  was  inserted  by  way  of 
amendment  to  the  act  of  1880  it  la  evident 
that  the  X^slature  intended  that  It  be  given 
effect  We  cannot  disregard  so  essential  a 
reqnlremoit  It  Is  well  settled  and  conceded 
that  the  registration  had  upon  an  unauthor- 
ized probate  la  invalid.  Todd  v.  Outlaw,  79 
N.  C.  235 ;  Turner  v.  Connelly,  105  N.  a  65, 
11  S.  B.  179 ;  Lance  v.  Talnter,  187  N.  C.  229, 
49  S.  B.  211,  and  many  other  cases.  While 
It  Is  true  that  an  unauthorized  deed  may  be 
Introduced  for  tbe  purpose  of  showing  color 
of  title.  It  Is  evident  that  plaintiffs  did  not 
offer  tblB  deed  for  that  purpose.  They  re- 
garded It  as  an  essential  link  In  their  chain 
of  title,  and  It  is  so  alleged  In  their  answer, 
wherein  notice  was  given  plaintiffs  that  de- 
fendants would  Insist  that  tbe  probate  was 
defective.  The  plaintiffs,  In  accordance  with 
the  well-settled  practice,  and  to  prevent  an 
estoppel  upon  them  In  a  future  action,  si^ 
mltted  to  a  nonsuit  In  order  that  his  honor's 
ruling  might  be  reviewed.  Upon  a  proper 
probate  being  had,  tbe  deed,  if  properly  reg- 
istered, would  be  competent  to  another  ac- 
tion. 

The  Judgment  of  his  honor  must  be  af- 
firmed. 


MARABT^W  V.  SOUTHERN  BT.  CO. 

(Supieme  Court  of  North  Carolina.    Nov.  7, 
1908.) 

1.  Cabbixbs— pAssnrasBs— Natuxs  or  Biu- 

TION. 

A  carrier  is  not  an  Insurer  of  the  absolute 
safe^  of  passengers,  but  Its  Uabili^  for  In* 
juries  to  a  passenger  Is  based  on  negligence. 

[Bd.  Note.— For  cases  in  point,  see  vol.  ^ 
Cent  Dig.  Carriers,  {  1085.] 

2.  AppEjUr-AnifiasioK  or  Btioihob— Pbktd- 

DICE. 

Where,  In  an  action  against  a  carrier  for 
Injuries  to  a  passenger,  there  was  no  proof  of 
negligence  on  the  part  of  the  carrier,  the  ad- 
mission of  an  "Annual  Clergyman'e  Reduced 
Permit"  on  which  plaintiff  traveled,  providing 
that  in  consideration  of  the  reduced  rate  granted 
by  the  permit  the  owner  assumed  all  risk  of 
damage  and  accident  to  person  or  property  while 
naing  the  same,  was  harmless  to  plaintiff. 

fEd.  Note.— For  casea  In  point  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  S§  4153,  4035.} 

8.  TbiaIv— Special  Irstbuctions— Omssion — 

Nboessitt  or  Request. 

OmisRion  of  tbe  court  to  charge  on  a  par- 
dcnlar  subject  is  not  error,  where  no  request 
for  a  special  instruction  was  made. 

[Ed.  Note. — For  canes  In  point,  see  vol.  46, 
Cent  Dig.  Trial,  fi  627.1 

4.  OaBHIEBS— TbAKSPORTATION  of  PASSSnOBBS 

— FsBionT  Tbaihs— Assumed  Rises. 

In  taking  psssage  on  a  freight  train,  a  paa- 
sender  asaumea  the  usaal  risks  incident  to  ^v- 
eling  on  such  trains  when  managed  by  prudent 
men  in  a  careful  manner. 

fBd.  Note.— For  oases  in  point,  see  vol.  9l 
Cent  Dig.  Carriers,  SS  1008,  li:>2.1 
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Appeal  from  Superior  Oonrt*  IradeU  Coon* 
ty:  FerguBon,  Jadf& 

Action  by  Bf.  T.  Marable  agaliiBt  the 
Southern  Railway  Conqiany.  Fn»n  a  jadg- 
ment  In  faTor  ot  defendant,  plaintiff  ap- 
peals. Affirmed. 

This  la  an  action  brongbt  to  reoover  dam- 
ages for  Injuries  alleged  to  have  been  caused 
by  the  negUgmce  of  the  defendant  The 
plaintiff  was  a  passenger  on  one  of  defend- 
ant's local  freight  trains  In  September,  190^ 
The  train  was  composed  of  about  85  cars 
and  a  caboose,  in  which  the  plaintiff  was 
Bitting  on  a  seat  with  his  feet  on  a  box 
having  tools  In  It,  a  stove  being  near  and  In 
front  of  him.  There  were  cushioned  seats 
In  the  car.  He  toolE  passage  at  Charlotte 
for  LandlB  and  presented  to  the  ticket  agent 
an  "Annual  Olergjrman's  Reduced  Permit" 
which  contained  the  following  contract:  "In 
ccmsideration  of  the  reduced  rate  granted  by 
tbia  permit,  the  owner  assumes  all  rlslc  of 
danuge  and  accident  to  person  or  property 
while  using  the  same."  Ttae  plaintiff  testi- 
fied that  bis  name  was  on  the  permit,  but 
that  be  had  refused  to  sign  it,  though  he 
used  it  for  the  pnrpoae  of  securing  a  re- 
duced rate,  and  waa  allowed  the  reduced 
rate  by  the  agent  The  plalntifT  objected  to 
the  introduction  of  the  permit,  the  objection 
was  overruled  and  he  excepted.  The  con- 
ductor took  up  his  ticket  after  he  got  on  the 
train.  When  between  Concord  and  Glass 
the  train  came  to  a  sudden  and  violent  stop, 
throwing  the  plaintiff  from  his  seat  on  the 
wd  of  the  beacih  against  the  stove  and 
bruised  and  ottaerwlBe  injured  his  rlg^t  fore- 
arm. His  n^ons  Ryatem  waa  affected  and 
Ua  health  failed.  Tbe  engineer,  not  now  In 
ttw  service  of  tiie  company,  testified  tbat 
there  were  36  cars  in  the  train  which  were 
fully  equli^wd  with  anttnnatte  air  brakes 
and  all  necesaaiy  appllancei.  Blvdiything  was 
in  firat-clasa  condition.  When  tt»  train,  was 
lUVroacblng  Olam;  ha  got  an  ovdw  to  stop 
fliere  and  did  atop  tbe*  train  In  the  onial 
manner.  The  train  was  on  an  upgrade  all 
the  way  to  Olaaa  from  Concord  and  there 
could  have  been  no  unusual  Jar  or  jolt  of 
tlie  train  when  It  stopped.  There  waa  a  Jar 
and  allrayB  is  wlien  audi  a  train  Is  stopped. 
It  comes  from  tbe  alack  In  tiie  cars.  Thcare 
is  more  Jolting  in  a  freight  than  In  a  passm- 
go*  train.  Tbe  train  was  running  from  6 
to  8  miles  an  hour.  Then  was  aivldeoce 
tending  to  show  that  tbe  plaintiff  oociq»led 
a  dangerous  position  and  one  likely  to  canae 
his  fall  from  tbe  seat  if  tlie  train  should 
make  the  usual  stop  and  that  a  person  not 
used  to  riding  on  a  freight  train  <rf  SB  cars 
Is  very  apt  to  get  a  good  bump  if  be  is  not 
careful,  and  that  alnunt  any  one  will  be 
Jolted  some.  There  waa  maOi  other  evldoice 
substantially  to  the  same  effect  as  that  al- 
leady  stated. 

Ttae  court  at  tbe  request  of  tiie  plaintiff, 
diarged  tbe  Jury  that  a  carrier  cannot  stlpu* 


late  for  exemption  fran  UaMllty  for  n^^- 
gence,  and  flie  permit  held  by  the  plaintiff 
and  used  by  lilm  to  get  a  reduced  rate  ot 
fare  would  not  ex<merate  the  defoidant  if 
the  plaintiff  was  injured  by  Ite  negllgoic^ 
and  that  It  la  no  bar  to  his  recovoy;  that 
where  one  is  injured  in  a  public  conv^anoe 
and  the  Injury  resulted  from  something  over 
which  tbe  carrier  had  control,  the  law  raises 
a  presumption  of  negligence  which  extends 
to  the  occurrence,  regardless  of  the  party 
who  is  injured;  ttiat,  If  the  jury  found  that 
tbe  plaintiff  was  Injured  as  described  by  him, 
tbe  law  raised  a  presumption  of  negligence 
and  be  is  entitled  to  recover,  unless  tbe  de- 
fendant has  shown  by  the  greater  weight 
of  the  evidence  that  the  auddoi  snd  Tloluit 
stoppage  of  the  train  was  caused  1^  some- 
thing not  within  Its  control,  and,  unless  this 
has  hwa  shown  by  the  dtfemdant,  tbcy  will 
answer  the  first  Issue  (as  to  defendant's  neg> 
llgance)  "Zes*';  lliat  in  such  a  case  and  under 
such  facts  and  dveumstanoes  the  doctrine 
of  res  Ipsa  loaultur  aK>ltes  and  carts  tbe 
bordai  on  defendant  to  show  ttiat  tbe  Injury 
was  unavoidable,  and,  If  it  bas  failed  so  to 
do,  they  will  answer  tbe  first  Issue  "Yes." 
Theae  were  all  the  instructions  requested  by 
the  plaintiff  on  the  first  Issue,  and  all  were 
given.  The  court,  at  defendantfs  'request, 
char^  the  Jury  tbat  the  comnHm  law  made 
the  defendant  an  Insurer  of  the  plaintiff's 
safety,  and  that  the  permit  had  ttie  effect 
of  relieving  ^e  dtfoidant  of  tbe  said  con^ 
mon-law  liability,  and  tbat  dtfmdant  would 
only  be  liable  for  negligence  If  there  was 
any ;  that  negligence  must  be  shown  to  bav« 
caused  the  Injnry  which  must  have  proceeded 
from  some  fault  of  the  defendant;  that  the 
plaintiff  assumed  tbe  ordinary  risks  Incident 
to  the  running  of  a  freight  train,  such  as  tbe 
one  in  question  was,  if  it  was  managed  In  a 
prudrait  and  careful  manner,  and  tbe  jerk- 
ing of  the  train  which  Is  alleged  to  have 
caused  the  Injury  was  unavoidable  and  such 
as  ordinarily  occurs  In  the  operation  of  a 
freight  train,  and,  if  the  train  was  so  man- 
aged and  tbe  jolting  or  Jarring  which  caused 
the  Injury  was  unavoidable  and  only  Inci- 
dental to  the  running  of  such  trains,  even 
when  prudently  and  carefully  managed,  the^ 
should  answer  tbe  first  Issue  "No."  The 
court  In  Ite  general  charge,  whidi  was  Eb- 
onite, explained  to  tbe  Jury  tbe  oontentlou  of 
the  parties  and  the  bearing  of  the  testimony 
upon  the  issues  In  the  case,  and  then  substan- 
tially Instmcted  the  Jury -that,  while  ttie  bur- 
den of  tbe  issue  is  upon  tbe  piyintiiy  and  he 
must  show  negligence,  yet.  If  there  was  such 
a  suddffi  and  violent  stopping  at  tlie  train 
tbat  plaintiff  was  thrown  fran  his  ssat, 
it  would  require  explanation  from  tin  ds* 
fondant;  and  the  inquiry  naturally  arises, 
why  was  tbe  train  so  suddenly  stopped? 
Tbe  answer  should  naturally  cnne  from  tts 
defendant,  as  the  plaintiff  wfs  In  tiia  eabooas 
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and  tbe  defendanfi  mranti  were  in  cha^ 
of  the  train. 

Tbe  Jury  answered  tbe  flnt  Issiie,  as  to  de> 
fendanes  negligence,  ''Mo."  Judgment  was 
entered  for  the  defendant,  and  the  plaintiff 
appealed. 

a.  R  Nicholson,  Fnrcbea  ft  Coble,  and  7. 
a  Omnellj,  tor  arosUant  L.  OL  Caldwell. 
tax  appellee. 

WAIJSEB,  J.  (after  stating  tbe  case).  We 
can  And  no  fault  with  tiie  InstmctlouB  given 
br  the  court  to  tiie  Sary  when  they  are  con- 
sidered together  apd  oonstmed  in  the  light 
of  the  fiuts  which  tiie  erldence  tended  to 
establish.  OAs  Judge  gave  tbe  pkilntlff  tbe 
fnll  bmeflt  of  the  circumstances  attending 
tbe  Injury  as  evidence  of  n^lgnce,  and 
durged  the  Jury  that  ttw  defendant  must 
ibow  that  the  Jolting  of  the  train  was  un- 
SToldable  In  order  to  acquit  Itself  of  n^U- 
gencsL  A  carrier  <tf  passengers  Is  not  an  In- 
sorer,  aa  Is  a  carrier  of  goods.  He  Is, 
tiiereftae^  not  absolotdy  liable  for  tbe  safety 
of  flu  passenger  as  the  carrlCT  of  goods  is 
for  the  safety  of  tiie  goods  Intmsted  to  his 
core.  Hia  liability  Is  based  an  negligaice, 
and  not  on  a  warranly  of  the  passenger's 
freedom  tram  all  the  acddents  and  vldssl- 
todes  of  tihe  Journey.  The  doctrine  that  the 
carrier  of  goods  is  an  insurer  was  adopted 
ftir  reasons  peculiar  to  tbe  undertaking  and 
because  of  tbe  unlimited  control  ct  the  car> 
rler  over  the  inoperty.  It  was  first  an- 
noonced*  we  bdlere,  Lord  Holt  In  the 
fkmous  csae  of  Goggs  t.  Bernard,  2  Ld.  Bay- 
mond.  909  (X  Smith's  U  a  8®),  In  these 
vnds:  *^e  law  iAaqies  tbe  person  thus 
bitmsted,  to  cany  goods  as  at^lnst  all 
erents  hut  the  act  of  Ood  and  tbe  enemies 
(tf  tbe  King,"  and  this  dictum  of  bis  was 
Airmail^  accepted  aa  a  inlnclple  of  the  oom- 
mott  law  hr  solemn  deddon  In  Forward  t. 
Plttard,  1  Term  B^  29;  and  Qirlstle  t. 
Griggs,  2  Oamp.  79k  In  the  latter  case  Sir 
James  Mansfield  drew  the  distinction  between 
the  two  classes  of  earrlers  when  he  tersdy 
■aid:  *^niere  Is  a  difference  betweoi  a  con- 
tract to  carry  goods  and  a  contract  to  carry 
passengera.  For  the  goods  the  carrier  Is 
snswoable  at  all  erents.  But  he  does  not 
warrant  the  saMy  of  passengers.**  The  dls- 
Unctlon  was  recognised  in  Aston  t.  Heaven, 
2  Baik  882,  Crofts  t.  Waterbouse^ '8  Blng. 
S19.  and  Harris  r.  Costar.  1  Car.  ft  P.  686, 
and  finally  settled  In  the  leading  cases  of 
Beadbead  t.  Ballway,  L.  B.  4  Q.  B.  879,  and 
Bridgers  ▼.  Ballway,  L.  B.  7  H.  L.  281.  In 
tUs  couulry  tbe  measure  of  liabtllty  of  tbe 
two  hinds  of  carriers  has  been  practically 
settled  according  to  the  Sbogllsh  rule.  Iiq;alls 
V.  Btll%  9  Mete  (Masa)  l,  48  Am.  Dec.  846; 
Stokes  Baltonstall,  18  Pet  (D.  S.)  181.  10 
L.  Bd.  US;  Bailroad  t.  Ball,  BS  M.  J.  Law. 
288,  21  Aa  1002;  Pahner  t.  Canal  Co.,  120 
N.  T.  ITa  24  N.  B.  802, 17  Am.  Bt  Bep.  629; 
Qllbert  T.  BaUway,  160  Uass.  408,  86  N.  Bi 


60;  Utier  v.  Bailroad,  64  Pa.  328^  8  Am.  B^ 
SSI.  This  court  has  recocntsed  the  dlstine- 
tlon,  and  meted  dlffemt  standards  of  duty 
for  tbe  two  clasBSS  In  Hi^ingsworth  %.  Skdd- 
Ing  <at  this  tsrm)  06  &  B.  212,  itdSelU  t. 
Bailroad,  180N.  a682,47  &B.760,67L. 
B.  A  227  (a  c.  182  N.  a  no,  44  8.  B.  84, 
67  C  B,  A.  9S7,  90  Am.  St.  Bep.  641),  and 
Bverett  ▼.  Bailroad,  188  N.  a  68,  00  8.  B. 
057,  1  L.  B.  A  (N.  B.)  080.  A  carrier  of 
goo^lls  can  imly  relieve  talmsdf  of  hie  com- 
moit-law  liability  as  an  Insorv  ft»r  loss  or 
damage  not  resulting  fftnn  bis  negligence'  by 
a  oontract  reasonable  In  its  turns  uid  fbund- 
ed  upon  a  valuable  consideration  (Brwett  v. 
Railroad,  supra),  but  Oils  principle  does  not 
apply  to  tbe  carrier  of  passengers,  because 
he  Is  under  no  sndi  liability.  1  Fetter  on 
Carriers,  I  2;  6  Oyc.  600-094.  In  ttils  view 
of  Oie  law,  the  eTldenoe  as  to  the  permit  was 
harmless. 

Tbe  exceptions  of  the  defendant  are  so 
placed  In  tbe  diarge  that  we  are  at  a  loss  to 
know  the  partlcolar  pnq»slti<m  of  law  as 
laid  down  by  the  court  which  was  ctmsld- 
ered  objectlonahlb  It  It  was  snroosed  that 
the  defendant  was  bound  to  esndse  tbe 
highest  d^^  et  cars  and  that  tiie  court 
fitlled  to  raise  the  degree  to  the  required 
maximum,  It  la  sufficient  to  say  that  there 
was  no  request  Cor  sudi  a  qwdal  Instruction 
and  the  omlsrfon,  if  there  was  (me.  Is  not; 
fhsrefore,  availaUe  to  the  defendant  The 
many  dlffSrmt  formj  of  expressiCHi  used  In 
statinc  tbe  rule  at  liability  all  recognise 
SDbstantlally  the  same  test  ^e  difference 
ia  statement  being  for  the  purpose  of  apply- 
ing the  role  to  Afferent  states  of  facts.  Thm 
It  has  been  said  tiiat  tbe  carrier  Is  required 
to  exerdss  that  high  degree  ot  care  for  tbe 
safety  of  the  passenger  whUh  a  inudent  per^ 
SOD  would  use  in  view  of  the  nature  and  risks 
of  the  business,  or.  In  general,  tbe  highest 
dsgree  ot  cue,  prndmoe,  and  foreelght  to 
prerait  Injoiy  to  tbe  paasmger,  which  the 
situation  and  dicomstances  donand  In  view 
of  the  duxacter  and  mode  of  connyance, 
and  which  a  indent  man  engaged  in  tbe 
business,  as  usually  conducted,  would  em- 
ploy, and  which  Is  reasonably  practicable  and 
oonslstrat  with  the  efficient  conduct  of  the 
particular  business  and  the  free  use  of  all 
proper  means  and  appliances.  The  standard 
of  duty  should  he  according  to  the  otmse- 
qnences  that  may  eosne  from  carSlessness. 
6  Oy&  091-608;  Bailroad  v.  Horst  98  U.  S. 
291.  28  L.  Bd.  896^  Whatever  the  rule  may 
be^  tile  idalntlff  has  no  right  to  complain  of 
Its  misapplication  In  this  case,  as  the  court 
gave  all  of  the  instructions  he  asked  tor,  and, 
besides,  tbe  presiding  judge  ifaially  brought 
the  liability  of  the  defendant  to  the  true  test 
whldi  Is  negligence^  or  tbe  failure  to  exer^ 
dse  proper  care,  under  the  drcum stances, 
and  he  told  the  jury  that  the  -  defendant 
would  be  liaUe  unless  the  Injury  mut  un- 
avoidable In  taking  passage  on  a  fre^t 
train,  tlie  plaintiff  assumed  the  usual  risks 
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incident  to  traveling  on  mch  trains,  when 
managed  by  prudent  and  competent  men  in 
a  careful  manner.  While  life  and  limb  are 
as  valuable  and  the  right  to  safety  may, 
perhaps,  be  the  same  In  the  caboose  as  In  the 
palace  car,  yet  It  must  be  remembered  that, 
in  the  operation  of  freight  trains,  the  pri- 
mary object  is  the  transportation  of  freight, 
and  the  means  and  appliances  used  are,  and 
afe  Imown  by  the  passenger  to  be,  adapted  to 
that  special  business,  and,  therefore,  one 
who  travels  on  such  trains  must  expect  tttat 
Jolts  and  Jars  will  occur,  and  he  necessarily 
takes  the  rlsl£  of  those  which  are  not  caused 
by  the  negligence  of  the  carrier's  servants, 
but  which,  are  usual  and  consequent  on  such 
mode  of  transportation.  1  Fetter  on  Car- 
riers, S  17;  Railroad  v.  Horst,  93  TJ.  S.  291, 
23  li.  Ed.  898.  It  seems  to  UB  that  the  charge 
of  the  court  covered  the  entire  case,  and, 
when  properly  construed,  submitted  It  fairly 
and  correctly  to  the  Jury  under  all  the  cir> 
cumstances,  and  when  this  is  done  the  par- 
ties have  no  Just  ground  of  complaint,  or  for 
asking  anything  more,  especially  If  th^ 
have  failed  to  request  more  definite  Instruc- 
tions. The  charge  appears  to  be  In  accord- 
ance with  the  law  as  stated  by  this  court  In 
Wallace  v.  Railroad.  98  N.  a  494.  4  S.  E. 
503,  2  Am.  St  Rep.  346,  s.  c.  101  N.  a  454, 
8  S.  E.  166,  Smith  v.  Railroad,  99  N.  a  241, 
5  S.  B,  890;  and'  his  honor,  perhaps,  was 
guided  by  those  cases. 

The  defendant  moved  in  thla  court  to  dis- 
miss the  appeal  under  rule  20  for  failure  to 
comply  with  the  requirements  of  rule  10 
(63  S.  E.  vU).  A  similar  motion  was  made 
at  this  term,  (tased  upon  substantially  the 
same  grounds,  In  Davis  v.  Wall,  56  S.  E.  350, 
and  we  enforced  the  rules  to  the  extent  of 
dismissing  the  appeal  In  that  case.  We  again 
^>eclally  direct  the  attention  of  the  pro- 
fession to  those  rules  and  to  that  decision 
as  being  vary  proper  for  their  careful  con- 
sideration when  preparing  cases  on  appeal. 
We  have  discussed  this  case  at  some  length 
because  the  principles  involved  are  of  vital 
importance,  and,  as  the  practical  result  will 
be  the  same,  we  prefer  to  decide  It  on  the 
merits  Instead  of  dtsmissiiv  the  appeal. 

No  error. 


COTTON  T.  HIGHLAND  PARK  MFO.  00. 

(Supreme  Court  of  North  Carolina.  Nor.  T, 
1906.) 

1.  MASTSB  AMD  SntVANT— iNJtTBtES  TO  SBBT- 
AITT— iNfflBUCnONS. 

Where,  in  an  action  for  injuries  to  a  serv^ 
ant,  tEe  only  issuable  facts  presented  by  de- 
foidant  were  that  plaintiff  was  injured  the 
act  of  a  fellow  servant,  that  the  machine  by 
which  he  was  injured  was  not  defective,  and 
that  plaintiff  was  guilty  of  contributory  negli- 
gence, an  Instruction  that,  if  the  machine  was 
defective  and  the  defective  condition  thereof 
waa  the  proximate  canse  of  the  injury,  the  jury 
should  answer  the  issue  as  to  whether  plaintiff 
was  Injured  by  defendant's  negligence  aa  alleged 


In  the  complaint  In  the  affirmative,  waa  not 
erroneous  aa  eliminating  the  qnestlon  whether 
def«dant  knew,  or,  t^^  the  ezordse  of  reaaon- 
able  care,  could  have  known,  of  the  defeettve 
condition  of  the  machine. 

2.  ApFEAI,  —  iHSTBUOnOHS— Bsvxxw— Thxobt 

OT  Causs. 

Instmetfoiia  are  to  be  reviewed  on  appeal 
with  reference  to  the  theory  on  wbidi  the  ease 

waa  tried,  and  with  referecce  to  the  evidence 
and  contentions  of  the  parties. 

[Ed.  Note.— For  cases  In  point,  see  V4ri.  S. 
Cent  Dig.  Appeal  and  Error,  H  3402,  8416.1 

On  petition  for  rehearing.  Petition  dis- 
missed. 

For  former  <vlnlon«  see  6S  8.  E.  1039. 

Action  to  recover  damages  for  Injury  re- 
ceived hi  defendant's  mill  wbile  working  at 
a  calendar  machine.  The  cause  was  tried 
upon  the  following  issues:  (1)  Was  the  plain- 
tiff, Cotton,  Injured  by  the  n^llgence  of 
the  defendant,  as  alleged  In  tlie  oomplalnti 
Ans.  Tes.  ^  Did  fbs  plaintiff  by  his  own 
negligence  contribute  to  bis  injury,  as  alleged 
In  the  answer?  Ans.  No.  (8)  What  damages, 
If  any.  Is  plaintiff  entitled  to  recorarf  Ana. 
¥425. 

BROWN,  J.  This  appeal  waa  considered 
by  the  court  at  the  last  term  and  a  per 
curiam  Judgment  rendered,  affirming  the  Judg- 
ment without  flllug  an  opinion.  63  S.  B. 
1039.  There  was  no  new  question  presented 
arising  upon  the  law  of  n^ligence,  nor  any 
novel  application  of  an  old  principle.  We 
regarded  the  case  as  Involving  largely  quee- 
tions  of  fact  which  we  thought  had  been  fully 
and  correctly  presented  to  the  jury.  We 
think  so  still,  but  in  deference  to  the  earnest- 
ness of  the  learned  counsel  for  defendant  we 
give  our  reasons  why  the  petition  to  rehear 
is  dismissed. 

The  plalntlfl  contends  that  his  hand  was 
hurt  Willie  In  the  discharge  of  his  duties  In 
operating  a  calendar  machine.  It  seems  that 
the  machine  suddenly  started  up  while  plain- 
tiff was  cramming  the  cloth  in  between  the 
rollers  with  his  fingers,  and  crushed  tliem. 
The  plaintiff  had  called  one  FautklntMrry  to 
start  the  machine  while  he  threaded  it  The 
cloth  slipped,  and  in  obedience  to  plaintUTs 
orders  Fautkiuberry  stopped  the  machine  and 
plaintiff  began  to  cram  the  cloth  In  the  roll- 
ers. The  machine  suddenly  started  up  and 
injured  plaintiff's  hand.  Defendant  contends 
that  Fautkinberry  started  it  up.  Plaintiff  con- 
tends It  started  up  Itself  because  of  its  worn 
and  defective  character.  Defendant  denies 
that  said  machine  was  defective  in  any  way, 
but  contends  it  was  In  perfect  condition. 
There  was  evidence  introduced  on  botli  sides 
as  to  wtiy  the  machine  started  us  snd  as  to 
its  coodltlon. 

The  defendant  bases  its  petition  to  rehear 
upon  the  following  portion  of  &e  charge: 
"The  court  charges  you  that  If  you  find  from 
the  greater  weight  of  the  evidence  that  the 
machine  at  which  the  plaintiff  was  Injured 
was  defective,  and  that  the  defective  con* 
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dItloB  of  the  ina<^lM  wai  the  prozimBte 
came  of  the  hUnry,  you  will  answer  the  first 
lune  *Yes."'  The  petitioner  contends  that 
the  ebarge  of  the  court  was  emmeoiu,  In  that 
It  directed  the  jniy  to  find  the  Issne  In  favor 
of  the  plalntlfr  It  the  Jury  sbonld  find  that 
the  machine  was  defectfre  and  the  defective 
condition  of  the  machine  was  the  proximate 
cause  of  the  injury,  and  thus  teft  out  of 
consideration  the  essaitlal  question  as  to 
whether  the  defendant  knew,  or,  by  the  ercr- 
dse  of  reaaonable  care,  could  have  known, 
of  Its  defective  oondltion.  It  la  apparent 
upon  the  record  that  only  three  Issuable  facts 
wore  presented  the  defendant  upon  the 
trial  below  and  conridered  by  the  court,  vis.; 
(1)  That  plahitur  was  Injured  by  the  act  of 
Fautklnberry,  his  fellow  servant;  (2)  that 
the  machhie  was  not  defective ;  {Z)  that  plain- 
tiff was  gnilly  of  contributory  negUsence. 

There  Is  absolutely  no  evidence  upon  which 
to  charge  plaintiff  with  negligence,  and,  as 
to  the  Injury  being  due  to  the  negligence  of 
hlB  co-servant,  that  was  put  to  the  Jury 
fairly  and  fully  by  the  court,  and  they  were 
speciflcally  instructed  to  find  for  defendant 
If  the  machine  was  started  up  by  Fautkln- 
berry. whereby  plaintiff  was  hurt  The  plain* 
tiff  offered  evidence  tending  to  prove  that  the 
cal«idar  machine  was  old  and  defective; 
that  the  gearing  was  worn  and  In  bad  repair, 
so  that  the  machine  when  thrown  out  of  gear 
would  unexpectedly  fiy  In  gear,  causing  an 
onlooked  for  start  of  the  calendar.  This 
was  denied  by  the  defendant  and  evidence 
offered  to  prove  that  the  machine  was  of 
a  kind  in  general  use  and  In  perfect  order. 
The  defendant  did  not  even  suggest,  much 
less  contend,  that.  If  the  machine  was  de- 
fective. It  should  not  be  charged  with  con- 
structive knowledge  of  Its  condition,  doubtless 
for  the  reason  that,  If  plaintiff's  version  of  the 
evidence  should  beadoptedby  the  Jury,  the  de- 
fects were  of  such  a  character,  were  so  mani- 
fest, and  had  continued  for  so  long  that  de- 
fendant as  a  matter  of  law  would  be  held  to 
knowledge  of  them.  This  Is  perfectly  manl< 
fest  from  reading  the  defendant's  prayers 
for  Instruction,  as  well  as  the  Judge's  state- 
ment of  the  contentions  of  the  parties.  The 
court  gave  all  of  defendant's  instructions  as 
we  gather  from  the  record,  aa  there  Is  no 
exception  for  failure  to  give  any  of  defend- 
ant's prayers. 

Instructions  to  the  Jury  are  to  be  consid- 
ered -with  reference  to  the  theory  upon  which 
the  case  Is  tried,  and  with  reference  to  the 
evidence  and  contentions  of  the  parties.  Says 
Chief  Justice  Ruffln:  "The  language  of  the 
Judge  Is  to  be  read  with  reference  to  the  evl- 
dCTce  and  the  point  disputed  on  trial,  and, 
of  course,  is  to  be  construed  with  the  con- 
texts." State  V.  Tilly,  26  N.  O.  424.  We 
did  not  overlook  the  principles  laid  down 
In  Hudson  v.  B.  B.,  104  N.  C.  491,  10  S.  B. 
689,  and  we  fully  approve  them,  but  we  do 
not  think  the  third  proposition  In  the  first 


paragraph  of  the  syllabus  In  that  case  was 
contended  for  or  even  suggested  by  defend- 
ant on  the  trial  of  ttils  case.  Am  dtfend- 
But  did  pot  think  ibe  pnqposIUon  worth 
contttidlng  for,  we  think  his  honor  was  ex- 
cusable in  not  presentlns  It  to  the  Jniy. 
Petitton  dismissed. 

WALEBR,  J.,  did  not  sit  on  the  hearing 
of  this  petition. 


DAVIS  et  al.  v.  KEEN. 

(Supreme  Court  of  North  Carolina.  Nov.  7, 

1006.) 

1.  AmAL  ARD  Kbrob— View— Uabulkss  Bb- 
BOB— Submission  ov  Issues. 

A  complaint,  seeking  to  set  aside  a  sale  of 
ptalDtltts'  realty  nnder  a  power  contained  In  a 
mortgage,  alleged  fraudulent  dlsnaragonent  by 
defendant  of  plaintiffs'  title  tor  the  pniposa  of 

Ereventing  competition  at  the  sale.  The  court 
iserted  the  word  "advertising"  In  submitting 
an  Issae,  proposed  bj  defendant  and  decided  In 
his  favor,  as  to  whether  In  "advertising"  and 
selliog  the  lands  defendant  was  the  mor^agee'i 
agent  Beld,  that  the  error.  If  any.  In  Inserting 
the  word,  was  harmless. 

tBd.  Note.— For  cases  In  point  see  •ni.  8, 
Cent  Dig.  Appeal  and  EtHtoTH  ffil2-421&] 

2.  ModTUAOEs— FosnxosuBX  Undeb  Poweb— 
SrmNO  Aside  8ai«— FBAUomcmT  Statb- 

IIERTS— PLEADinO. 

A  complaint  seeking  to  set  aside  a  sale  of 
plaintiffs'  realty  under  a  power  contained  in  a 
mortgage,  alle^  that  defendant  at  such  sale 
"slandered"  plaintlffB*  title  by  annouidng  that 
they  "had  no  deed."  and  that  "thereb^  land 
worth  $300  was  secured  by  defendant  for  $45. 
Held  to  allege  a  fraudnlent  diaparagement  of 
plaintiffs*  title  by  defendant  tor  the  purpose  of 
preventing  competition,  and  that  therefore  an  is- 
sue as  to  whether  defendant  *'dld  *  •  •  slan- 
der the  title  of  plaintiff  *  *  *  to  the  lands  in 
dispute,  and  thereby  cause  it  to  brina;  a  less  price 
than  Its  real  value,"  sufficiently  fbUowed  sncb 
allegation,  without  the  addition  of  the  words 
"as  alleged  in  the  complaint" 

3.  Appeal  and  Ebbob— AsBiGnMENT  or  Bbbob 
— Oenbbal  Tbbus— SurFiciEncT. 

An  assignment  of  error  "that  the  conrt 
failed  to  state  in  a  plain  and  ctnreet  manner  the 
evidence  In  the  case,  and  to  dedare  and  explain 
the  law  arising  thereon,"  Is  too  general,  and 
cannot  be  sustained. 

[Ed.  Note.— For  cases  in  point,  see  voh  8, 
Cent  Dig.  Appeal  and  Error,  S  301S.] 

4.  TBIAL— InSTRUCmONS— BiqiTEST— MSOEB- 

STTV. 

A  party  cannot  be  silent  under  an  alleged 
failure  of  the  court  to  sufficiently  state  the  evi- 
dence and  explain  the  law,  and  then  raise  the 
objection  after  verdict  against  him. 

[Ed.  Note. — For  eases  In  point,  see  vol.  46, 
Cent  Dig.  Trial,  $  683.] 

5.  MORTOAOES  —  FOBECLOSUBE  UNDEB  PoWEB 

— SETTina  Aside  Saub— Fbaud— BviDEircni— 

Sufficiency. 

At  a  public  sale,  held  nnder  a  power  con- 
tained in  a  mortage  for  $6,  the  property,  which 
the  jury  found  to  r>e  worth  $2.~>0.  sold  for  $45. 
The  safe  was  duly  advertised,  but  was  without 
the  actual  knowledge  of  the  beneScial  owners; 
The  purchaser,  while  he  did  not  represent  Che 
mortgagee  at  the  sale,  took  an  active  part  In 
conducting  It,  and  by  false  and  covert  represen- 
tations that  the  title  was  not  good  induced 
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others  not  to  buy.  ffeti  to  show  rach  fraod 
as  to  anthortee  tha  Betting  aatde  of  the  sale. 

[Bd.  Note — For  cases  In  point,  see  vol.  85, 
Out.  Die.  MortgHges,  J  1094;  toL  SI,  Gent 
Dig.  Jo^dal  SaUsTl  76.] 

Appeal  from  Superior  Court,  Davidson 
Gonnty;  Fergoeon,  Judge. 

Actloa  by  SylvBstw  DatIs  end  others 
against  J.  B.  Keen  and  others.  From  a 
judgment  In  favor  of  plalntUts,  defendant 
Keen  appeals.  Affirmed. 

The  plaintiffs  se^  in  this  action  to  set  aside 
a  sale  made  under  the  power  contained  in 
a  mortgage  from  Calvin  Davis  to  Beek  & 
Fonst,  at  which  sale  the  dtfendant  Keen 
became  the  purchaser.  Tbn  i^intlfls  at- 
tacked the  sale  on  several  grounds,  but  In 
this  appeal  only  one  need  be  considered,  as 
the  appellant's  asslgnmoit  of  error  Is  con- 
fined to  the  second  Issue.  The  allegation 
of  the  complaint  wltli  req^ect  to  that  ground 
Df  attack  ia  that  "the  defendant  Kerai  alan- 
dered  the  title  of  the  said  Oalvtu  Davla, 
tlw  mortg^ior,  and  of  the  plaintiffs  and  his 
oodefeodants,  Hattbev  vid  George  Hcmry 
Davia,  publicly  anziounclng  to  the  par- 
chasen  gathwed  for  the  sale  that  Calvin  Da- 
Tis  andtheplalntlffa  and  Matthew  and  Oeorge 
Henry  Davis  (his  oodef endants)  bad  no  deed 
for  the  propoiy  he&ng  sold  at  the  time 
and  that,  thereb7,  the  said  tract  nt  land* 
now  dabned  by  him,  and  which  la  well 
worlA  the  sum  of  |300,  brought  only  the 
som  of  fffi,  wblch  was  bid  by  the  said 
Keea,  and  fat  whldi  sum  a  deed  was  made 
to  him,"  Tbfi  plaintiffs  and  the  defendantit 
Matfliew  and  Oeoi^  Henry  Davis,  are  the 
heirs  of  Oalvln  Davis,  the  deceased  mort- 
gagor, ^nie  issues  with  titie  answers  there- 
to are  as  follows:  "(l)  In  advertising  and 
stiUng  file  lands  of  C^vin  Davis  nndn  tbe 
mortgage  des<a1bed  In  tbe  complaint,  did 
the  defendant  Keen  act  as  agent  for  the 
mortgagees.  B.  L.  Beek  and  T.  W.  8.  Grimes, 
administrate  ef  T.  W.  FonstT  Ans.  No. 
^  On  the  day  of  sale  under  the  mortgage 
of  Galvln  Davis,  described  in  the  complaint, 
did  the  defendant  Keen  slander  the  title  of 
plaln6flb  and  of  their  deceased  ancestor  to 
the  lands  In  dispute,  and  thereby  cause  it  to 
bring  a  less  price  than  Ito  real  value?  Ans. 
Yes.  (8)  What  price  did  the  land  bring  on 
the  day  of  sale?  Ans.  $45.  (4)  What  was 
tlM  true  value  of  the  land  im  the  day  of 
sale?  Ana.  $2S0.  0!)  Did  the  dtfendants 
B»6k  and  Grimes,  in  their  deed  to  defend- 
ant Keen,  follow  the  description  and  boun- 
daries set  out  In  Una  mor^ge  from  Galvtn 
Davis  to  Beek  &  Foust?  Ans.  Tee.  <6)  At 
the  time  of  the  executl<»t  of  the  mortgage 
from  Calvin  Davis  to  Beek  ft  Foust,  or  at 
any  time  afterwards,  was  Calvin  Davis  the 
owner  of  the  lands  described  In  the  deed 
from  defendants  Beek  and  Grimes  to  de- 
fendant Keen?  Ana.  Tes." 

The  defendant  Keen  objected  to  the  form 
«t  the  second  issue  upon  the  ground  that 


the  court  sbonld  have  added  thereto  the 
words  "as  alleged  in  Oie  complaint"  The 
iBsae,  If  thus  amended,  would  be  Idaitical 
with  the  second  Issue  tendered  by  the  said 
defendant  Hie  court  refused  so  to  amend 
the  Issue,  and  the  defendant  Keen  excepted. 
The  evidence  pertinent  to  the  second  issue 
was  as  follows:  T.  E.  Dorsett  testified,  "As 
I  recollect  Keen  came  and  asked  me  to 
B^l  the  land;  that  It  was  a  little  sale^  and 
he  wanted  me  to  auction  It  After  the  sal» 
he  paid  me  26  cents,  and  X  gave  him  a 
receipt  I  asked  him  (at  the  aale)  to  read 
the  adv^tlsement  as  It  was  In  his  writing; 
cannot  say  whether  I  had  the  notice  of  sale 
In  my  hands  or  not  T.  W.  8.  Grlmw»  ad- 
ministrator of  the  deceased  mortgngso.  Uvea 
In  Thomasvllle.  and  B.  li.  Be^,  the  snrvlv- 
lug  mortgagee,  lives  In  the  country.  Don't 
recollect  that  be  told  me  that  Grimes  and 
Bei&  wanted  me  to  sell  the  land.  I  sold  to 
the  highest  bidder,  and  Keen  bid  It  In  at  $0. 
Don't  remember  number  of  people  presrat" 
T.  W.  8.  Grimes  testlfled:  "The  mortgage 
was  given  1^  Calvin  Davis  to  Beek  ft  Foust 
hi  1901  to  secure  IK,  and  It  was  In  tiie  hand- 
writing of  Keen.  We  oould  not  collect  the 
debt  and  decided  to  foreclose.  Asked  Keen 
to  write  the  advertisement  and  he  did  so. 
Saw  him  on  Saturday  before  the  sale,  and 
asked  him  If  it  was  necessary  for  me  and 
Beek  to  go  to  the  sale,  and  he  rolled  that  he 
did  not  know— that  he  was  going  on  some 
bnslness.  I  asked  him  to  see  the  sheriff 
and  have  him  sell  the  land  for  'us,  and  ha 
said  he  supposed  he  could.  I  told  him  to 
bring  the  report  of  the  sale  when  be  came 
back,  and  we  would  make  the  deed  to  the 
purchaser.  He  brought  back  a  statement 
showing  the  amoont  bid  and  different  Items 
of  expmse.  among  wbldi  la  a  charge  of  |1 
for  advertising  sale  and  also  |1  for  writing 
Ihe  deed,  retained  by  hims^  out  of  ttie  pro- 
ceeds of  the  sale.  Keen  wrote  deed  after 
the  sale."  W.  a  Burgln  testified:  *T.  spoke 
to  Keen  that  morning  about  the  sale,  and 
be  told  me  that  there  was  something  wrong 
with  the  title.  I  reckon  what  be  said  kept 
me  away  from  the  sal&  If  tiie  title  was  all 
right.  I  thought  the  lot  was  worth  VlOa  If 
there  was  one  acre.  It  wsa  worth  $200,  I 
wanted  to  buy  it  for  speculation,  and  would 
have  gone  to  the  sale  U  Keen  had  not  told 
me  the  title  might  not  be  good.  My  recol- 
lectlmi  Is  that  he  said  he  was  going  to  see 
about  the  salew  I  think  I  asked  him  about 
the  title,  and  he  said  the  title  might  not 
cover  the  lot  I  had  looked  at  the  lot  There 
has  beoi  litigation  about  the  title  ever  since 
the  sale.'*  Z.  B.  Morris  testified:  1  was 
at  the  sale.  Dorsett  and  Keen  came  out 
on  the  courtiMuse  steps.  Keen  read  a  paper, 
and  to  the  beat  of  my  recollection  handed 
it  back  to  the  sheriff.  Some  one  to  the  crowd 
asked  about  the  title,  and,  as  I  recollect. 
Keen  said  there  was  no  deed  to  the  land  or 
something  to  that  effect  I  went  to  tiie  sals 
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expecdug  to  bid,  but  did  not  bid,  as  I  was 
aftald  of  tbe  title,  after  Keen's  statement 
was  maflb*'  Bt.  P.  Muiphy  testlfled:  "I 
was  at  tbe  sale,  and  beard  Keen  talking  In 
Uie  sheriff's  ofBce  befwe  tbe  sale.  He  talked 
Uke  It  might  be  a  ^ood  wblle  before  one 
conid  get  title,  and  might  be  a  long  while. 
I  went  there  to  bid,  bat  after  hearing  what 
Keen  said.  I  did  not  bid.  Tbe  deed  to  Keen 
from  the  mortgagee  covers  all  the  land. 
Keen  said  he  reckoned  tbe  mor^agees  would 
makb  sach  title  as  they  conid.  and  added 
tiiat  sometimes  you  could  get  a  good  titles 
and  sometimes  yon  couldn't"  The  value  of 
tbe  lot  was  shown,  and  there  was  evidence 
that  the  heirs  of  Oalrln  Darls  did  not  know 
of  tbe  sale.  Tbe  defoidant  Keen  testlfled 
in  Us  own  bebalf,  and  tbe  material  part  of 
Us  teaUmony  was  as  follows;  "Some  one 
asked  me  U  the  parties  would  make  a  war- 
raoty  deed,  and  I  said  X  supposed  they  would 
make  as  good  a  deed  as  ^wy  could.  They 
asked  me  about  the  title,  and  I  told  tbem 
I  onderstood  some  one  claimed  part  of  the 
M,  and  that  I  bad  oerer  seen  any  deed.  It 
was  Hie  trntli  that  I  bad  nerer  seoi  any 
deed,  and  I  had  heard  the  partfea  claimed 
part  of  tbe  land.  At  the  depot,  on  the  taxna^ 
tog  of  tbe  nle,  Bnrgin  asked  me  about  tbe 
land  and  title,  and  I  told  blm  tbe  title  was 
Dncertain  to  part  of  the  land.  So  I  onder^ 
stood  it  was,  and  I  only  gare  tbe  nunor." 
It  was  admitted  fbat  Calvin  Darls  was  the 
owner  of  tbe  land  described  in  the  pleadings 
at  the  time  the  mortgage  was  made  to 
BeA  A  Fonst 

The  comt  cbaiged  tbe  jury  as  follows: 
«As  to  tbe  second  lanie.  plidntlffs  allege 
tiiat  defendant  Keea  at  the  sale  slandered 
tbe  title  to  the  land,  koA  thereto  caused 
tbe  land  to  bring  lees  than  its  true  value; 
that  said  Ke«i  stated  at  tbe  sale  that  Cal- 
vin Davla  bad  no  dee^  for  Ibe  land.  De- 
faidant  Keen  denies  that  tie  slandraed  the 
title  or  made  the  statement  alleged.  Now, 
it  is  for  yon  to  say  from  the  evidence  how 
this  is.  [Did  defendant  Keen  falsely,  and 
vitb  the  purpose  of  deterring  others  from 
bidding  at  the  sale,  state  that  Calvin  Davis 
had  DO  title  to  said  land,  and  thereby  cause 
it  to  bring  at  the  sale  lees  than  its  true 
value?  If  yon  so  find  from  the  evidence, 
by  the  greater  weight  of  the  evidence,  yon 
will  answer  the  second  issue  'Yes.*  If  you 
fail  to  find  from  tbe  evld«ice,  by  its  greater 
weight,  that  he  did  so  state,  and  th^by 
canse  the  land  to  bring  less  than  Its  value  at 
tile  sale,  then  yon  will  answer  this  issue 
'No.***  Defendant  Keen  excepted  to  that 
part  of  the  cbai^  In  brackets.  The  court  al- 
so cfaa^^  tbe  Jury  as  to  the  other  Issues, 
and  no  exception  Is  made  to  bla  cbatge  as 
to  &em. 

The  defendant  Keen  moved  for  a  new 
trial  upon  the  following  exceptions  stated: 
The  fsllore  oi  the  court  to  submit  the 
Ittues  pn^oeed  by  this  defendant   (2)  Tbe 


submission  of  tbe  second  issue  In  the  form 
adopted  by  tbe  court  (3)  That  the  court 
failed  to  state  in  a  plain  and  correct  manner 
the  evidence  In  tbe  case,  and  to  declare  and 
explain  the  law  arising  thereon.  (4)  There 
was  no  evidence  that  the  statements  made  by 
the  defendant,  J.  B.  Keen,  at  the  sale  about 
the  title  were  false,  and  the  court  therefore 
erred  tu  Instructing  the  jury  that  If  Keen 
falsely  stated  that  Calvin  Davis  had  no 
title  to  the  said  land,  and  thereby  caused 
It  to  bring  less  than  Its  real  value,  they  wilt 
answer  the  second  Issue  'Tes.' "  The  mo- 
tion was  overruled,  and  tbe  defendant  Keen 
excepted.  Judgment  was  entered  upon  the 
verdict,  and  an  aiipeal  taken  by  the  said  de- 
fendant 

B.  B.  Baper,  Cor  appelant  J.  B.  UeOtazy, 
for  app<dleeB. 

WALKBR,  J.  (after  stating  the  ease). 
Tbe  court  submitted  the  first  issue  In  prac- 
tically the  same  form  as  the  one  proposed 
by  the  appellant  the  introduction  of  tbe 
word  "advertising"  being  proper  under  the 
circumstances.  The  verdict  on  that  Issue 
was  In  his  favor,  so  no  harm  was  done  by 
tbe  court's  amendment  even  If  it  was  im- 
proper. Tbe  addition  of  the  words  "as  al- 
leged in  the  complaint"  to  the  second  isstie. 
would  not  have  essentially  altered  its  mean- 
ing, as  Issues  In  contemplatloa  of  the  law, 
have  reference  to  the  pleadings,  and  arfr 
baaed  upon  tbem.  The  Issue  as  submitted 
substantially  followed  the  allegation  of  the 
complaint,  as  the  effect  of  -Qie  latter  Is  to 
charge  that  the  appelant  disparaged  the 
title  for  tbe  purpose  of  deterring  bidders, 
and  preventing  fair  competition.  It  can 
make  no  difference  what  particular  words 
are  used  to  express  the  Idea,  for  It  all 
comes  to  this,  that  tbe  appellant  has  com- 
mitted a  fraudulent  act,  so  that  be  has  se< 
cured  an  advantage  to  which  he  is  not  fair- 
ly ^titled,  and  the  law  will  not  stop  to  in- 
quire by  what  name  it  should  be  called.  The 
case  was  argued  before  us  as  If  it  were  an 
action  for  slander  of  title,  but  it  Is  not  The 
plaintiffs  claim  no  damages  for  any  Injury 
done  by  smirching  their  title.  They  ask. 
on  tbe  contrary,  for  equitable  relief.  In  that 
they  seek  to  set  aside  the  sale  and  to  cancel 
tbe  deed  because  of  tbe  fraudulent  conduct 
of  the  appellant  In  suppressing  tbe  bidding. 
The  assertion  of  the  appellant  at  the  sale, 
that  there  was  no  deed,  could  Imply  nothing 
else  than  that  the  title  was  defective  and 
that  evidently  was  tbe  construction  placed 
upon  it  by  those  who  Intended  to  bid  at  tbe 
sale.  He  Intended  to  Impugn  tbe  title  by 
insinuation,  if  not  by  a  direct  attack  upon 
It  Cardott  v.  McConnell,  120  N.  C.  461,  2T 
S.  B.  109,  does  not,  therefore,  apply.  The 
third  assignment  of  error  is  too  general,  and 
cannot  be  sustained.  Besides,  any  omission 
to  state  tbe  evidence  or  to  charge  In  any 
particular  way,  should  be  called  to  tbe  at- 


Digitized  by  Google 


362 


66  SOUTHSASTBRN  REPORTER. 


(N.  C 


tentlon  of  the  court  before  verdlt^  bo  tbat 
the  Judge  maj  have  opportunity  to  correct 
the  0T«rslgbt  A  party  cannot  be  silent 
under  such  drcnm stances  and,  after  availing 
hlmflelf  of  the  chance  to  win  a  verdict^  raise 
the  objection  afterwards.  He  la  too  late. 
His  silence  will  be  adjudged  a  waiver  of  his 
right  to  object  The  subject  is  fnlly  dis- 
cussed In  Simmons  r.  Davenport,  140  N.  0» 
407,  S8  S.  B.  226.  The  first  three  aaslgn- 
mraits  of  error  are  therefore  overruled. 

Tbe  fourth  and  principal  assignmoiit  Is 
equally  untenable.  It  was  admitted  that 
Galvln  DavlB  owned  the  land  which  he  mort- 
gaged to  Beek  ft  Foost  The  sale  was  made 
under  the  power  contained  In  the  mortgage 
and  the  substance  of  the  evidence  Is  that 
the  appellant,  by  false  representations  as  to 
the  state  of  the  title,  Induced  others  to  desist 
tnm  bidding,  so  that  Iw  could  boy  the  land 
at  a  grossly  Inadequate  price,  which  he  did. 
It  Is  imiraralble  to  read  the  testimony  with- 
out combig  to  the  conduslon  that  the  appel- 
lant Intended  what  he  said  to  those  who 
proposed  to  buy  should  have  the  eCTect  that 
It  did.  so  that  the  sale  would  be  chilled  or 
the  bidding  stifled,  and  be  thereby  would  be 
enabled  to  tet  the  land  for  little  or  nothing. 
This  was  a  clear  attempt  to  perpetrate  a 
fraud,  as  the  law  views  it.  aod  a  court  of 
equity  will  not  pwmit  It  to  go  unrdioked. 
It  may  be  said  generally  that  mere  Inad- 
equacy of  price.  Ittdepeadent  of  other 
gronnda  of  reUef,  will  not  Invalidate  a  sale, 
but  It  Is  a  cogent  circumstance  to  be  con- 
sidered by  the  Jury  when  It  appears.  In  con- 
nectliHi  with  II;  that  thm  has  been  unfair- 
ness, or  Uiat  an  undue  advantage  has  been 
taken,  or  that  there  has  been  any  other  In- 
equitable conduct;  and  a  court  of  equity  will 
readily  seize  upon  any  such  Incident  aa  a 
ground  of  relief  when  the  property  has  sold 
for  a  price  so  low  as  to  resnlt  In  hardship. 
It  Is  plainly  Just  that  it  stiould  Intnpose  In 
such  a  case.  Whether  In  any  case.  If  the 
Inequality  between  the  price  and  the  real 
value  of  the  land  be  so  great  '"as  to  shock 
the  conscience,  and  confound  the  Judgment 
of  any  man  of  common  sense^"  the  court  wUl 
Interpose,  we  need  not  Inquire^  Judge  Nash 
aald  In  Potter  v.  Bveritt;  42  N.  a  1S2,  that 
"mere  undervalue  la  no  ground  for  setting 
aside  a  c<mtiac^  unless  It  be  such  as 
amounts  to  appareot  teiud,  or  the  situation 
of  the  parties  be  so  unequal  aa  to  give  one 
of  them  an  opportunl^  of  making  his  ovni 
terms."  In  more  recent  cases  this  court  has 
expressed  a  doubt  as  to  whether  Inadequacy 
of  price,  nothing  else  appearing.  Is  sufficient 
ground  upon  which  to  Invoke  the  aid  of  a 
court  of  equity.  Trust  Co.  v.  Forbes,  120  N. 
C.  355,  27  S.  E.  43;  Monroe  v.  Fuchtler,  121  N. 
C.  101,  28  S.  B.  63 ;  Oabome  v.  Wilkes,  108 
N.  a  661,  13  S.  E.  285.  Bee,  also,  28  A.  ft 
E.  Enc.  813;  Meath  v.  Porter,  9  Heisk. 
(Tenn.)  224  ;  2  Jones  on  Mortgages  (6Ui 
Ed.)  fi  1915.  But  we  do  not  have  to  go  far 
to  find  abundant  authorl^  for  the  position 


that  such  Inadequacy,  whoi  coupled  wltb 
any  other  Inequitable  element,  even  though 
BelthCT,  when  considered  elane,  may  be  auf- 
fldent  toe  the  purpose,  will  induce  a  court 
of  equity  to  Intoitose,  and  do  Justice  be- 
tween the  parties.  17  A.  ft  B.  Enc.  (2d  Bd.) 
lOCO.  As,  tor  example,  when  there  has  been 
a  rraort  to  any  method  for  the  purpose  of 
unduly  Inflating  or  depressing  the  price.  "A 
sale  at  auction  Is  a  aale  to  the  highest  bid- 
der. Its  object  a  fAlr  prlc^  Its  means  com- 
petition. Any  agreement  to  stifle  compe- 
titltm,  la  a  frand  upon  the  principles  on 
which  the  sale  Is  founded."  Smith  v.  Green- 
lee, 18  N.  G.  126,  18  Am,  Dec  564.  Free 
and  fair  ctmipetltlon  being  the  very  essence 
of  such  a  sale  the  principle  Just  stated  must 
necessarily  apply  to  all  cases  where  any 
means,  such  as  false  representations  or  de- 
ceptlMi,  have  been  unduly  employed  to  sub- 
vert this  principle,  and  acquire  the  property 
upon  unjust  terms.  The  reports  are  full  of 
analogous  cases.  Brodle  v.  Seagraves,  1  N. 
O.  96;  Morehead  v.  Hnu^  16  N.  O.  S6;  Goode 
T.  Hawklna,  17  N.  a  898;  McDowell  t. 
Btanms.  41  N.  a  278;  Id.,  45  N.  a  ISO,  57 
Am.  Dec  686;  Ingram  v.  Ingram,  49  N.  Q 
188 ;  Dover  v.  Kennerly,  44  Mo.  140.  '*In  all 
public  sales,  whether  made  by  a  private  In- 
dividual as  an  auctioneer,  or  by  an  officer  of 
the  law  as  a  sheriff,  under  an  execution,  the 
object  is  to  secure  to  the  person  whom 
property  Is  sold,  a  fair  price,  and  to  the 
creditor  satisfaction  of  hla  debt.  Puffing  or 
by-bidding  la  a  fraud  on  the  vendee,  aa  It 
baa  the  effect  of  enhancing  the  price  upon 
bim,  and  any  agieemoit  not  to  bid.  made 
for  the  purpose  of  paralysing  competition,  la 
a  fraud  <m  the  vendor,  and  vitiates  the  nleu" 
Bailey  t.  Mc^an.  44  N.  a  8S6.  Si«den  puts 
a  case  like  ours  and  says,  If  a  purchase  by 
hla  conduct  deters  others  from  bidding,  the 
sale  will  not  be  binding  and  cites  the  barge 
cas^  Fuller  t.  Abrahams,  8  Broad,  ft  Blng. 
(7  D.  a  Ll)  116,  which  is  tn  princlpte 
similar  to  the  case  under  cuislderatlon.  1 
Sngden,  Tend.  A  P.  p.  sa  BOA  more  like 
this  case  Is  Fomer  v.  Tucker.  6  R.  I.  661. 
See,  also,  2  Jones  on  Mort  (6th  Dd.)  II 1912, 
1010,  1911.  **A  purchaser  who  Is  guilty  of 
any  fraud,  teltSc  or  device^  the  object  of 
which  is  to  get  the  property  at  less  than  Its 
value,  will  not  be  permitted  to  6nJ<9  the 
fmlte  ot  hla  purchase  so  obtained."  Section 
1012L  It  is  not  required  that  ttie  mortgagees 
should  be  present  at  the  sale,  tor  they  can 
execute  the  power  by  an  attorney  duly  ap- 
pointed tot  the  purpose  of  making  tba  aale. 
Parker  v.  Banka,  79  N.  a  480;  but  their 
absence,  as  well  as  any  other  relevant  fact 
which  toads  to  show  the  true  sitDatkm  at 
the  time  the  bid  and  purdiase  were  made 
and  the  circumstances  under  which  they 
were  made,  may  be  considered  by  the  Jury 
up<Hi  the  question  of  fraud. 

When  we  examine  Hie  facto  of  thla  ease, 
evoi  those  that  are  not  seriously  controvert- 
ed, we  find  little  or  no  difficulty  In  dlscmilng 
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tbe  tnie  natnre  of  this  transaction.  It  ap- 
pears that  the  mortgnge  was  made  to  secure 
a  debt  of  9B  >  that  the  sale,  thongb  It  may 
IttTe  been  dnly  advertised,  was  made  with- 
out the  actual  knowledge  of  tbe  beneficial 
oiniers  of  the  property,  who  are  the  heirs  of 
tbe  mortgagor.  The  mortgagees  themselves 
were  not  present  at  tbe  sale,  the  defendant 
Keen,  while  he  did  not  reiveseht  them  as 
sgGDt,  In  the  sense  that  he  was  authorized 
to  act  for  thCTi  at  tiie  sale  and  therefore 
ttieir  alter  ego,  seems  to  have  taken  a  very 

I  aetlTe  part  In  the  conduct  of  the  sale  and  the 
Jtiry  have  fonnd,  as  will  appear  by  the  verdict 
whoi  construed  In  the  Ught  of  the  evidence 
iDd  the  charge  of  the  court,  that  be  falsely 
Impeached  the  title  of  Calvin  Davis  for  the 

I    pnipose  ot  stifling  competltlim  and  buying 

j     tbe  land  at  a  price  below  Its  real  value. 

I  Tbgn  can  be  no  doubt  that  he  looked  upon 
tills  land  wttb  a  covetoos  eye,  and  was  will- 
ing to  seize  tbe  opportonl^  preaentsd  of 
gratifying  his  cupldl^.  It  Is  of  little  or  no 
importance  vrtiether  he  said  awugh  to  make 
hbn  liable  In  damages  fior  slandCT  of  title, 
fbr  if  he  accomplished  his  purpose  by  other 
evil  means  or  arttflce  Just  as  effective. 
It  Is  quite  suffldent  for  a  court  ot  equity  to 
require  a  restoration  by  him  of  what  he  has 
thus  wrongfnllj-  obtained.  The  sale  was 
anything  but  a  fair  one,  and  it  would  be  a 
reproach  to  tiie  administration  ot  Justice  If 
It  were  permitted  to  stand.  One  of  the  most 
Important  functions  of  a  court  of  equity  Is  to 
allbrd  rtilef  in  just  such  cases. 

Breryfliing  In  the  case  stnmgly  appeals  to 
tbe  coDsdence  of  the  eonrt  In  b^alf  of  the 
piBiTiHJRi,  and  clearly  mtitles  them  to  Its 
protectlim.  We  think  the  case  was  In  all 
rcqtects  oorreetly  tried. 
No  etroTa 


MOTT  V.  WBSTBRN  UNION  TBLBOBAPB 

CO. 

(Supreme  Gmirt  of  North  Carolina.    Nov.  7, 
1906.) 

L  TELEOKAPHB — OFKBATIOR— NSOLIOKIfT  De- 
UT. 

Where  a  telegram,  requesting  tbe  addressee 
to  come  to  his  balf-brother'a  funeral,  reached 
the  receivine  office  at  8:65  a.  m.,  but  did  not 
leave  it  nntfl  10:80  a.  m.,  and  according  to  tbe 
addressee's  testimony,  It  was  not  delivered  to 
him  ontil  11:80  a.  m.,  and  his  place  of  resideace, 
a  mile  from  the  office,  was  known  to  tbe  opera- 
tor, the  delay  was  prima  facie  negligent 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent  Dig.  Telegraphs  and  Telepboaett,  H  88, 
61,  63.1 

2,  Sauk— FAn.aBB  to  Psiepat  Ohabois. 

Where  a  tel^raph  operator  tells  the  agent 
ef  the  sender  that  there  would  be  no  extra 
charge  for  deliver;,  it  is  negligeoce  to  fall  to 
malce  prompt  delivery  because  such  extra  char- 
ges arc  not  prepaid. 

[Eid.  Note.— For  cases  In  point,  see  vol.  46, 
0«t.  Dig.  Telegrapha  and  Telephones,  f  33.] 

3L  Sams— BnuunHO  Damages. 

Where  delivery  of  a  telegram,  requesting 
the  sendee  to  come  to  his  half-brother's  funeral. 


could  have  been  made  In  16  to  20  minutes,  but 
In  fact  was  not  delivered  for  almost  3  hours, 
and  thereby  the  addressee  failed  to  catch  bis 
train,  the  company  b  liable  in  an  action  by  the 
addressee. 

[Ed.  Note.— For  cases  m_point,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  l%Iephones,  S  33.1 

4.  Samb— CosTLiOTiRa  Duties  of  Opkhatob. 

Time  consumed  by  a  telegraph  agent  tn  at- 
tmding  to  his  other  duties  as  railroad  agent, 
or  in  handling  tbe  mall,  does  not  operate  as  an 
excuse  for  delay  In  the  delivery  of  a  telegram. 

[Ed.  Note.— For  cases  Id  nolnt,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  l>]aphones,  I  33.1 

B.  Same— Dra,ivBBT  to  Sendee's  Sow. 

Where  a  telegraph  message  Is  given  for 
delivery  to  tbe  addressee's  son,  passing  by  on 
his  wheel,  he  becomes  the  ctHupany's  messenger, 
and  any  negligence  t»  him  in  delaying  delivery 
is  the  negligence  of  the  company. 

6.  Appeal  and  EanoB— Review— Habmlxbs 

EBBOB— INBTBUCTIONS. 

In  an  action  for  a  negligent  delay  In  the  de- 
livery of  a  telegram,  tlie  jury  were  instructed 
that  if  the  operator  acted  prudently  In  Intrust- 
ing the  message  for  delivery  to  the  addressee's 
son,  such  action  was  not  negligence.  They  were 
also  instructed  that,  by  giving  the  message  to  the 
son  for  delivery,  be  became  the  company's  mes- 
senger, so  that  any  negligence  by  him  In  delay- 
ing delivery  was  Impatable  to  the  company. 
Bad  that,  though  the  diarges  were  ccmtradic- 
tory,  It  was  no  ground  for  reversal  of  a  judg- 
ment in  favor  of  plaintiff,  since  tbe  Instnictton 
adverse  to  defendant  was  not  erroneous. 

[Ed.  Note.— For  cases  In  point,  see  vol.  S, 
Cvat,  Dig.  Appeal  and  Errw,  f  4219.] 

7.  Tblbobaphs— Dbltvebt  or  Mbssaob— Di- 

lAT— PaTMENT  or  DEUVEBT  OnABQBS. 

While  a  tel^raph  company  need  not  sur- 
render a  tel^rram  unto  the  addressee  pays  the 
extra  charges  for  spedal  delivery,  yet  where 
tbe  addressee  Uvea  only  a  mile  from  tbe  re- 
ceiving office,  though  without  the  free  delivery 
district,  and  no  special  reason  appears  for  de- 
laying an  attempted  delivery  until  word  could 
be  received  from  the  sender  as  to  delivery  char- 
ges, a  delay  In  delivery  caused  by  the  sending 
of  a  message  requesting  Instructions  as  to  such 
charges  constltntes  ne^igence,  especially  if  the 
sender  has  been  Informeu  that  no  extra  charges 
are  required. 

[Od.  Note.— For  cases  In  point,  aee  vol.  45. 
Cent.  Dig.  Telegraphs  and  Telephones,  |  88.] 

Appeal  from  Superior  Court,  Iredel!  Coun- 
ty ;  Ferguson,  Judge, 

Action  by  Charles  D.  Mott  against  the 
Western  Union  Telegraph  Company.  From 
a  judgm»t  In  favor  of  the  phUntlfC,  dtfend- 
ant  appeals.  Affirmed. 

On  the  22d  of  June,  1006,  the  following  mes- 
sage, charges  prepaid,  was  delivered  to  de- 
fendant at  Winston,  N.  C. :  "To  Charles  Mott, 
Elmwood,  N,  C.  W.  M.  Young  killed  in  W. 
Va.  Funeral  her^,  three  o'clock.  Can  yon 
come.  Delia  Young."  The  sender  was  the 
widow,  and  the  sendee  a  half-brother,  of  the 
deceased.  Hoosier,  a  witness  for  plaintiff, 
testified  that  he  delivered  the  message  to  the 
operator  at  Winston  about  7  a.  m.  and  told 
him  that  tbe  sendee  lived  a  mile  from  Elm- 
wood,  and  that,  if  there  was  any  extra  chaise 
for  delivery,  be  was  ready  to  pay  It,  and 
asked  if  there  was  any  such  chai^  The 
operator  replied  that  the  29  cents  which  be 
paid  was  sufficient  This  conversation  was 
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corn^rated  by  another  wltnesB,  and  the  de- 
fendant did  not  contradict  It  by  the  testl- 
mony  of  its  operator,  nor  show  any  cause 
why  It  did  not  produce  him.  It  was  In  evi- 
dence that  he  was  still  living,  though  no 
longer  in  defendant's  service.  The  operator 
at  Elm  wood  testified  that  he  knew  the  sen- 
dee, who  lived  one  mile  from  Glmwood  and 
half  a  mile  beyond  the  free  delivery  limit; 
that  this  message  was  delayed  half  an  hour 
by  a  grounded  wire,  and  was  received  at 
Elmwood  at  8:S&  a.  m.;  that  at  9:81  he 
sent  a  service  message  to  Winston  that  25 
cents  was  needed  to  secure  delivery,  and 
that  at  11  ;11  he  received  a  reply  to  make  the 
delivery ;  that  In  the  meantime  the  plalntUTs 
son,  a  boy  16  to  16  years  of  age,  came  by, 
riding  a  wheel,  going  In  the  direction  of  his 
father's  house,  and  be  gave  him  the  message 
at  10:SO  a.  m.  for  Immediate  delivery.  It 
appeared  that  the  train  going  to  Winston 
stopped  at  Elmwood  at  9:08  a.  m.,  and  tliat 
the  next  train,  and  the  only  one  after  that 
which  could  have  gotten  the  plaintiff  to  Win- 
ston in  time  for  the  funeral,  did  not  stop  at 
BImwood,  but  stopped  at  Barber's  Junction, 
eight  miles  from  the  plaintiff's  house,  who 
testified  that  be  did  not  receive  the  message 
till  11:30.  He  testified  as  to  the  efforts  be 
made  to  catch  the  train  at  Barber's  Junction, 
and  that  he  failed  to  do  so.  The  plaintiff's 
son  being  dead,  his  testimony  as  to  the  time 
he  received  and  when  he  delivered  the  mes- 
sage, and  whether  there  was  any  delay.  Is 
not  obtainable.  Defendant  ftppealed  from 
the  judgmoit  rendered. 

F.  H.  Bnsbee  ft  Son  and  Armfleld  ft  Tui> 
ner,  for  appellant  h.  0.  Caldwell  and  W. 
G.  Lewis,  tor  appellea 

OLABK,  a  J.  (after  stating  tba  ease). 
The  defendant's  brief  relies  solely  upon  ex- 
ceptions to  the  judge's  charge.  After  telling 
the  Jury  that  the  plaintiff  did  not  rely  upon 
any  delay  in  tbe  transmission  of  tbe  message, 
but  <mJy  on  the  delay  to  deliver  after  its  re- 
ceipt at  Elmwood;  that  tbe  defendant  had 
a  right  to  restrict  Its  free  delivery  limits, 
and  to  charge  for  delivery  beyond ;  that,  un- 
less tbe  Jury  found  that  tbe  extra  compensa- 
tion was  offered  and  refused  whoi  tbe  mes- 
sage was  banded  In,  tbe  receiving  office  could 
wire  ba<&  ther^r,  and  that  any  reasonable 
Ume  necessary  for  this  purpose  and  getting 
a  reply  should  not  be  counted  by  the  Jury; 
and  that  If  the  agent  at  Elmwood  did  what 
f  a  prudent  man  should  under  existing  cir- 
cumstances In  intrusting  the  message  to  the 
defendant's  son,  It  was  not  negligence-^e 
further  charged  tbe  Jury  as  to  tbe  evidence 
of  what  efforts  the  plaintiff  made  after  re- 
ceiving the  message  to  catch  the  train  at  Bar- 
ber's Junction,  and  that  the  defendant  was 
not  liable  if  tbe  plaintiff  could  have  done 
so  by  reascmable  promptness  and  diligence, 
and  a  correct  charge  as  to  the  assessment  of 
damages  for  mental  suffering,  to  all  of  which 


there  Is  no  exception.  The  court  further 

charged: 

(1)  That  it  being  admitted  that  the  mes- 
sage, charges  prepaid,  was  received  at  Blm^ 
wood  at  8:55  a.  m.  and  that  the  operator 
then  knew  that  tbe  plaintiff  Uved  a  mile 
away,  a  prima  facie  case  ot  necllgenoe  vaa 
made  out,  nothing  else  appearing, 

(2)  That  it  was  tbe  duty  of  the  defendant, 
knowing  where  the  plaintiff  lived,  not  to 
hold  tbe  message,  but  to  deliver  tbe  same 
promptly,  whether  tbe  guaranty  chaises  for 
delivery  beyond  the  free  delivery  limits  were 
paid  or  not,  especially  if  tbe  (^erator  at  Win- 
ston had  told  the  smder  that  no  extra  char- 
ges were  required  when  the  message  was 
banded  him. 

(8)  That,  by  giving  tbe  message  to  tbe 
plaintiff's  Btm  for  d^Tei7f  the  defendant 
made  tbe  son  its  messenger,  and  anj  netf  1- 
gence  by  hbn  in  delaying  dellT8i7  was  tbe 
negligence  ot  tbe  defendant 

(4  That  if  the  operator  at  Winston  told 
the  sendw's  agent;  In  teaify  to  his  InQOlXTt 
that  there  would  be  no  extra  ebavgei^  It  wu 
negligence  to  fall  to  make  ^ompt  ddlver^ 
because  such  extra  charges  were  not  prepaid. 

(5)  That  the  Jury  could  not  take  Into  con- 
slderatkm,  as'  an  excuse  tor  delay,  any  time 
consnmed  1^^  the  ngeat  at  Blmwood  In  attend- 
ing to  bis  other  dntlea  as  railroad  ogeat  or 
In  handling  the  mail. 

(0)  That  If,  as  tile  defendant's  ffoit  tes- 
tlfled,  delivery  could  have  been  made  in  15 
to  20  mlnntes— L  e.,  by  8:1S  a.  dl— but  In 
fact,  as  tbe  plabitlff  testHIed,  flie  message 
was  not  delivered  till  11:80  a.  nu,  and  tbe 
plaintiff  ImmediaMy  made  preparations  to 
coteh  the  trafak  at  Barimr's  Station,  and 
failed  to  do  so  becatue  of  the  ofbreeald  de- 
lay ot  tbe  defmdant  to  deliver  tin  ttiegram, 
then  tbe  defendant  Is  liable 

Tbe  exertions  to  imgarspbs  1,  4.  and  6 
are  unfounded,  and  need  no  discnsslm. 

Paragraph  6  Is  Justified  by  what  Is  said 
In  Kemodle  t.  Telegraph  Co.,  141  N.  O.  488, 
64  S.  B.  428,  where  Brown.  J.,  well  says: 
'*If  tbe  defoidant  emplc^s  an  agent  on  Joint 
account  with  the  railroad  company.  It  must 
aUde  the  consequmces  of  a  conflict  of  dnty 
upcHi  the  part  of  the  agrat"  The  contract 
of  the  telegraph  onnpany  Is  for  prompt  deliv- 
ery. It  is  no  dtfense  that  Ita  agent  bad 
other  duties  to  attad  to  as  agent  for  an- 
other company,  any  more  than  It  would  be 
an  excuse  that  It  had  so  mudi  bo^ess  ot 
Its  own  that  we  agent  or  the  meesengers  It 
had  could  not  promptly  and  pn^rty  handle 
It  In  both  casss  the  defoidant  Is  negUguit 
if  It  does  not  have  sufficient  emplc^te  to 
discharge  properly  tbe  duty  It  contracts  to 
do  and  is  chartered  and  paid  to  do. 

As  to  paragraph  8  the  court  propo'Iy  char- 
ged that  giving  the  message  to  tbe  plalnttff*a 
son  at  its  office,  with  request  to  deliver  to 
his  father,  made  blm  the  defoidanf s  agent, 
and  It  Is  responsible  for  the  delays  its 
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messenger.  It  wonlA  tw  otherwUw  If  tbe 
message  bad  been  delivered  at  the  plalntUf'a 
bouse  to  a  pera(«i  of  reasonable  age  and  dla- 
oetion,  the  father  not  being  at  home,  or  If 
tbe  father  bad  sent  bis  son  to  the  telegraph 
office  for  a  measage  and  it  bad  been  dtilvered' 
to  btm  as  bis  father's  agent  Tbe  defendant 
complalna  that  tbls  charge  Is  oontradtctory 
to  one  glTsa  on  the  same  point  as  above  set 
oat  Bot  mmtradlctoty  charges  are  only 
ground  for  reTersal  whra  tbe  Instruction  ad- 
Terse  to  tbe  aKWlIant  Is  erroneous.  If  tbe 
jury  followed  the  other  lttstructl(»i,  which 
was  given  at  the  requeat  of  the  ai^ellant 
It  certainly  could  not  complain. 

As  to  tbe  only  remaining  paragraplk  of  tbe 
diaige  excepted  to  (No.  2  above),  tbe  delay 
to  send  tbe  service  message  from  8:65  till 
9:31,  and  tbe  delay  of  a  reply  thereto  till 
11:11  a.  m,,  was  left  to  tbe  jury  on  tbe 
question  of  negligence;  but  disregarding 
that  the  court  did  not  err  In  telling  the  Jury 
that  "it  was  tbe  dnty  of  the  defendant  know- 
ing wb«e  the  plalnticr  lived,  not  to  bold  the 
message,  but  to  deliver  the  same  promptly 
wbether  tbe  guaranty  cbargee  for  delivery 
t)eyond  tbe  free  delivery  limits  were  paid  or 
not  especially  if  tbe  operator  at  Winston  bad 
told  tbe  solder  that  no  extra  charges  were 
required  when  tbe  message  was  handed  talm." 
Tel^rapb  Oo.  v.  Snodgrass  (Tex.  Sup.)  60  3. 
W.  308,  86  Am.  St  Rep.  851 ;  Telegraph  Co. 
v.  Moore,  12  Ind.  App.  136,  89  N.  ET.  874. 
S4  Am.  St  Rep.  615.  In  this  last  case,  al- 
ready cited  by  us  with  approval  (Bryan  v. 
Western  Union  Tel.  Co..  133  N.  C.  606,  46 
8.  E.  938),  it  la  said :  "If  there  be  any  ad- 
ditional sum  due,  the  company  may  require 
Its  payment  before  it  snrrendors  the  message 
to  tbe  sendee,  if  It  prefers  to  do  so,  rather 
than  rely  upon  the  sender  for  Its  payment 
The  company  will  thus  be  famished  ample 
protection,  and  the  expectations  and  pur- 
poses of  tbe  sender  of  tbe  message  will  not 
be  disappointed.  *  *  *  If,  however,  the 
company  might  occasionally  lose  a  delivery 
charge,  the  loss  of  it  would  be  trifling  and  In- 
considerable, when  compared  with  tbe  pos- 
sible loss  and  inconvenience  to  tbe  public  and 
patrons  who  have  relied  In  good  faith  upon 
its  delivery  of  the  message."  Hendrl<^B  v. 
Telegraph  Co.,  126  N.  G.  810,  85  S.  B.  543. 
78  Am.  St  Rep.  658;  Bryan  v.  Telegraph 
Co.,  138  N.  a  606,  46  S.  E.  088.  Tbe  com- 
pany need  not  surrender  the  message  till 
the  sendee  pays  tbe  extra  charges  for  the  spe- 
cial delivery.  In  Hendricks*  Case  Douglas,  J., 
says  that  the  clause  In  the  telegraph  blanks, 
that  for  delivery  beyond  free  delivery  limits 
"a  special  charge  will  be  made  to  cover  tbe 
TOst  of  such  delivery,"  by  its  very  terms 
"does  not  apply  to  the  office  from  which  the 
message  is  sent"  It  does  not  say  that  the 
message  will  not  be  delivered  b^ond  such 
limits,  but  that  "a  special  ebarge  will  be 
made  to  cover  the  cost  thereof,"  which  clear- 
ly tmpUea  that  tt  will  be  delivered.  There 
may,  of  course,  be  cases  where,  by  reason 


of  the  distance  and  cost  tbe  oompany  should 
wire  badt  and  require  the  extra  cost  to  be 
gnarantled  by  the  smder;  but  such  wonid 
be  unusual  and  are  not  the  facts  of  this  case. 
Here  tbe  uncontradicted  evidence  Is  that  tbs 
sending  office  was  told  where  tbe  sendee  lived 
and  assured  tbe  sender  that  the  message 
would  be  delivered  for  tbe  sum  charged  and 
paid.  The  sendee  did  not  refuse  to  pay  tbe 
extra  20  centiL 
Mo  error. 


PABDON  V.  PASCHALIt. 
(Snpreme  Ooort  of  North  Oandlna.  Nov.  7, 
1006.) 

1.  Hdbb&xd  akd  Win  —  Wzti*s  Bkpabats 

BmATI  — OonTSYAllOI— DRBXKIMAnON  OF 

OOVEBTUBC— AB  AN  DONIIXNT. 

Under  Revisal  1905,  S  2117.  provldhig  that 
every  woman  whose  hosbuid  shall  abandon  her 
■hall  be  deemed  a  fees  trader  so  far  as  to  be 
competent  to  c<utzaet  and  to  bind  bw  separate 
estate,  a  deed  executed  by  a  wttb  aloiw,  after 
a  permanent  altandonment  by  the  husband,  fa 
a  valid  oonv^anos. 

[Bd.  Note^For  cases  In  point  see  voL  26, 
Gent  Dig.  Husband  and  W&,H  288.  716.1 

2.  Tbiai.  —  iHBTBUonoiia  —  ScfnoimoT  or 

EVIDBRCB— RE<)UBBT»~NB0BBBITT. 

One  who  has  not  requested  a  charge  that 
there  was  no  Bufflcleat  evidence  of  an  Issne  In 
the  case,  and  who  has  requested  no  instructions, 
cannot  be  heard,  on  motion  to  set  adds  the  ver-  < 
diet  to  raise  an  objection  on  the  failure  of  tht 
court  to  80  charge. 

[iCd.  Note.— For  cases  In  pdnc,  see  vA  46, ' 
Cent  Dig.  Trial,  «  627.] 

Anmal  from  Soperlw  Court  Onilford 
County;  Ferguson,  Ju&ga, 

Action  by  Thomas  Pardon  against  Bachd 
FaschalL  From  a  jndgmmt  in  fftvor  of  de- 
fendant platntlfl  aiveals.  Affirmed. 

Scott  *  McLean,  for  arotilant  Q.  B. 
Bradshaw,  for  app^lee. 

PBR  CURI-AU.  The  plaintlfr  claims  tiUe 
to  tbe  land  in  controversy  under  the  will  of 
his  wife,  Sarah  Yates  Pardon.  The  defend- 
ant claims  vadtr  a  deed  executed  by  the  wife 
alone,  Januaiy  4,  1906.  13ie  court  charged 
the  jury  that  If  the  plaintiff  had  pmnanmitly 
abandoned  bis  wife  prior  to  and  at  tbe  time 
of  the  execution  of  the  deed  to  the  defendant, 
it  was  a  valid  conveyance,  under  Bevlsal 
1005.  f  2117,  and  the  plaintiff  would  not  be 
entitled  to  recover.  The  chaige  of  the  court 
is  clear  and  free  from  error  upon  this,  the 
only  question  at  issue  on  the  trial,  and  pre- 
sents fully  the  contentions  of  both  parties. 

The  only  exception  presented  In  tbe  brief 
of  fbe  appellant  Is  that  there  is  no  sufficient 
evidence  of  abandonment  and  that  tbe  Judge 
shonid  have  so  Instructel  the  Jniy.  It  no- 
where appears  In  tbe  record  that  the  plaintiff 
requested  the  court  so  to  charge,  or  that  the 
plaintiff  handed  up  any  prayer  for  Instruc- 
tions to  the  Jury.  He  cannot  be  heard  thore- 
fore  to  raise  that  question  motion  to  set 
aside  tbe  Tsrdlct   "U  ba  Is  silent  wbeo  he 
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shoQld  speak,  be  ongbt  not  to  be  beard  wben 
be  sbonld  be  silent"  Boon  Marpby,  108 
N.  C.  192,  12  S.  E.  1032,  and  cases  cited.  If 
It  Is  any  satisfaction  to  the  plaintiff  to  know 
It,  we  will  state  tbat  an  examination  of  tbe 
record  discloses  ample  evidence  to  Justly 
tbe  court  In  submitting  tbe  matter  to  tiie 
Jury. 
No  error. 


MERRIMON  et  a!,  v.  SOUTHERN  PAVING 
&  CONSTRUCTION  CO.  et  al. 

(Supreme  Court  of  North  Carolina.  Nov.  17, 
1900.) 

MUNICTPAI.  CORPOHATIONS— AcnOKS  BY  CITI- 
ZENS Ann  TAXPATiau. 

The  right  of  action  being  In  the  city  where 
payments  not  authorized  by  the  work  as  done 
are  being  made  under  a  contract  Cor  paving  for 
the  city,  citizens  and  taxnayers  may,  in  the  8l>- 
aence  of  any  showing  of  frand,  malntafn  a  snit 
to  enjoin  tbe  payment  only  on  showing  that 
tbey  have  exhausted  all  means  to  have  the  city 
act,  and  merely  reqaesting  the  mayor  not  to 
Dutke  payments  is  not  enough ;  they  should  call 
on  the  board  of  aldermen  to  act,  and  if  a  r^u- 
Inr  meeting  thereof  will  not  be  in  time  thej 
sbould  call  on  tbe  mayor,  or,  he  refosing,  a  ma- 
jority of  tbe  aldermen,  to  call  a  special  meetfnf. 

Appeal  from  Superior  Court,  Oidlf ord  Coun- 
ty; Ferguson,  Judge. 

Suit  by  B.  H.  Merrlmon  and  others  against 
the  Boutfaem  Paving  it  CouBtructlon  Com- 
pany and  others.  Demnrrw  was  sustained 
to  the  complaint,  and  plalntUte  appeal.  Af- 
firmed. 

^e  plalndfTs,  citizens  and  taxpayers  of 
the  city  of  Greensboro,  Instituted  this  ac- 
tion on  March  IS,  1906,  against  tbe  defend- 
ants, the  Southern  Paving  &  Construction 
Company,  the  city  of  Greensboro,  T.  A. 
Hunter,  a  member  of  tbe  board  of  aldermen 
and  cbalrman  of  street  committee,  W.  G. 
Potter,  city  engineer,  and  T.  P.  Murphy, 
mayor  of  said  city.  They  all^  that  the 
city  of  Greensboro  was  duly  Incorporated 
by  an  act  of  tbe  General  Assembly  of  the 
state.  Prlv.  Laws  1901,  p.  829,  c.  333.  That 
pursuant  to  power  vested  In  said  city  of 
Greensboro,  acting  through  the  mayor  and 
board  of  aldermen.  It  entered  Into  a  contract 
(a  copy  of  which  la  made  a  part  of  the  com- 
plaint) witb  the  defendant  construction  com- 
pany on  September  20,  1905,  by  which,  up<Hi 
the  terms  and  for  the  prices  named,  tke  said 
company  undertook  to  fumlsb  all  materials. 
Implements,  labor,  and  everything  necessary, 
and  perform  all  of  the  work  and  labor  re- 
quired, to  grade,  Improve,  and  pave,  complete 
In  all  respects,  certain  streets  In  said  city. 
The  ev>eciflcatIons,  plana,  etc.,  by  which  tbe 
materials  were  to  be  furnished  and  tbe  work 
to  be  performed  were  made  a  part  of  the  con- 
tract. Tbe  portions  of  the  contract  material 
to  the  decision  of  the  appeal  are  that  tbe 
materials  furnished  and  work  done  were  to 
be  inspected  and  approved  l>y  the  city  en- 
gineer, and  In  case  vt  disagreement  his  de-  I 


clalon  was  to  be  final  and  binding  upon  all 
of  the  parties.  Approximate  estlmatee  of 
the  work  done  were  to  be  made  by  tbe 
engines,  and  payment  made  upw  his  ap- 
pixival  semimonthly,  10  per  cent  of  each 
'  estimate  to  be  retained  nntll  the  work  was 
completed;  warrants  for  tbe  amounts  One 
upon  the  semimonthly  estimates  to  be  Issued 
by  the  mayor.  The  plaintiffs  all^  that  the 
defendant  company  began  the  work  as  pro- 
vided by  the  said  c(mtract,  "but  In  numotHis 
and  material  respects  failed  and  neglected 
to  perform  the  obligations  Imposed  upon  It 
by  the  terms  of  said  contract  and  speclflca- 
tlons,  and  failed  and  neglected  to  give  to  tbe 
city  as  good  pavement  as  was  called  for. 
The  complaint  set  out  11  respects  In  which 
the  company  failed  to  fumlA  good  matwUl 
and  properly  perform  the  work.  They  fur- 
ther allege  that  defendants  Hunter  and  Po1> 
ter  have  failed  to  discharge  their  duty  In  see- 
ing to  It  that  defendant  company  was  com- 
plying with  Its  contract  Tbat  on  November 
24,  1905,  defendant  Potter,  dty  engine^*,  ap- 
proved an  estimate,  and  semimonthly  there- 
after approved  other  estimates,  upon  which 
warrants  were  drawn  and  payments  made 
aggregating  $26,662.85.  It  appears  from  said 
estimates  set  out  that  10  per  cent  of  the 
amount  due  was  retained  by  tbe  city.  That 
said  amount  was  about  four-fifths  of  the 
entire  sum  to  be  paid  on  account  of  the  con- 
tract Tbat  the  amount  already  paid  de- 
fendant company  Is  more  than  it  is  entitled 
to  receive,  by  reason  of  the  defective  char- 
acter of  the  materials  and  wwfc.  That  after 
the  plalntlfEs  came  into  possession  folly  of 
tbe  facta  with  respect  to  the  manner  of  doing 
the  work  on  Elm  street  and  woe  pr^^ared. 
with  Information  they  had  gatiiered,  to  es- 
tablish the  defects  in  the  work  herein  alleged 
and  complained  of  ttp  to  the  time  ot  the 
bringing  of  this  action,  tbey  woe  Informed 
and  believed  tbat  a  payment  of  the  city's 
money  by  the  defendant  T.  J.  Murphy,  mayor, 
upon  the  certificate  of  the  defendant  W.  O. 
PottO',  dty  en^neer,  would  be  made  unless 
action  was  taken  to  prevent  It  Tbat  tbe 
plalntlfEs  had  no  opportonity,  after  tiUa  In- 
formation was  80  obtained  and  cfdleeted,  to 
lay  the  matter  befbre  the  board  of  aldwmen 
of  the  of  Greensboro,  as  tliere  was  no 
meeting  of  the  board,  and  as  tbey  are  ad- 
vised and  believe  It  was  unnecessary  tor 
them  to  do  so,  but  they  did,  through  their 
attorney,  communicate  with  the  defoidant 
T.  Murphy,  mayor,  that  there  were  ma- 
terial and  serious  defecte  in  the  vork  done 
by  the  defendant  conqany  In  paving  South 
Elm  street  and  tbat  the  ^^endant  company 
had  already  received  more  moD^  than  It  was 
CTtitled  to  recdve,  or  would  be  entitled  to 
receive  wben  It  had  paved  the  remainder  of 
Elm  street  to  Church  street,  which  had  not 
t>eeD  paved  between  Lee  and  Church  streets, 
and  that  he  ought  not  to  make  payments 
or  Issue  warrante  for  money  to  Uie  defend- 
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aat  company,  but  shonid  withhold  any  far* 
tber  payments  or  warrants  until  an  Inveetiga- 
tloQ  was  made  as  to  wbat  the  facts  were, 
and  request,  further,  that  such  payments  and 
warnmts  be  withheld  nntll  Friday,  the  17th 
day  of  March,  1906;  but  the  defendant  T.  J. 
Mivphy  declined  to  agree  to  withhold  the 
payments,  and  showed  no  disposition  or  In- 
dlcatlcHis  that  be  would  make  any  Investlga- 
tioD  whatsoeTer,  and  on  the  16th  day  of 
March,  1006,  was  in  the  act  of  Issuing,  or  had 
issaed  and  afterwards  recalled,  a  warrant 
of  $2,626,  In  addiUon  to  the  $26,652.65  which 
had  already  been  paid  to  the  defendant  com- 
pany, or  to  the  Southern  Life  &  Trust  Com- 
pany for  It,  and,  as  plaintiffs  are  Informed 
und  believe,  the  defendant  T.  J.  Murphy, 
mayor,  was  stopped  from  Issuing  said  war- 
rant upon  which  said  amount  of  |2,626  would 
bare  been  paid  out  of  the  city's  treasury  only 
by  tbe  commencement  of  this  action  and  the 
proceedings  had  herein.  That  the  representa- 
tions of  the  defendaut  company  that  it  had 
done  work  entitling  It  to  $26,652.85  was  ap- 
proved by  the  defendant  W.  G.  Potter  when 
tbe  same  should  not  have  been  approved, 
and  If  tbe  said  Potter  had  complied  with  the 
obligatioDs  Testing  uiwn  him  In  the  contract 
hereto  attached  and  marked  "Exhibit  A," 
be  would  not  have  so  approved  the  said  ac- 
cooDts  and  claims  of  the  defendant  company, 
as  plaintiffs  are  Informed  and  believe.  That 
no  order,  direction,  or  warrant,  or  any  ac- 
tion whatever,  with  respect  to  the  acceptance 
of  said  work  done  by  the  defendant  com- 
pany, or  any  payment  therefor,  has  been 
taken,  made,  or  done  by  the  board  of  alder- 
men of  the  dty  of  Greensboro  since  tbe  con- 
tract entere<l  Into  with  the  defendant  com- 
pany on  the  20th  day  of  September,  19Ga, 
and  whatever  action  Is  taken  by  the  defend- 
ant T.  J.  Murphy,  by  the  defendant  T.  A. 
Hnnto',  or  by  tbe  defendant  W.  G.  Potter, 
in  approvlngr  or  paying  for  any  such  work, 
to  unauthorized,  except  It  be  authorized  by 
tbe  terms  and  conditions  and  stipulations  of 
tbe  said  contract  Plaintiffs  allege  that  It 
would  be  a  fraud  upon  themselves  and  the 
otber  taxpayers  of  said  city  to  permit  fur- 
ther payments  to  be  made  to  defendant  com- 
pany out  of  the  funds  of  the  dty.  Th^  de- 
mand Jndgment  that  a  perpetual  injunction 
iBsoe  against  the  defendant  company  re- 
cel\ing,  cr  the  otber  defendants  paying,  any 
money  on  acconnt  of  the  said  craitract^  etc. 

Defendants  demur  to  tbe  complaint,  and< ' 
for  cause  of  demurrer  say:  "That  said  com- 
plaint does  not  state  facts  suffld^t  to  con- 
ititate  a  canse  of  action  agailist  said  defend- 
ants.  In  tlmt  it  appears  from  said  complaint 
tbat  any  cause  of  actloin  that  may  arise 
tnm  the  breach  of  tiie  cmtract  tbaein  men- 
tioned on  the  part  of  tbe  defendant  the  South- 
em  Pavinc  ft  Construction  Company  la  vest- 
ed in,  and  accroes  to,  primarily,  the  said  city 
of  6re«Hboro,  and  not  In  w  to  the  plaintiffs, 
and  it  Is  not  alleged  in  said  complaint  that 


plaintUTs,  or  elth«  of  them,  ever  requested 
or  demanded  of  the  governing  body  of  the 
said  city,  to  wit,  the  board  of  aldermen, 
that  they  proceed  to  enforce  said  contract, 
and  that  said  board  of  aldermen  refused  so 
to  do.  And  further,  that  it  does  not  appear 
from  said  complaint  that  said  plaintiffs,  or 
either  of  them,  ever  gave  said  board  of  alder- 
men to  understand  or  be  Informed  that  the 
said  Southern  Paving  &  C<mstructIon  Com- 
pany was  violating  its  said  contract,  or  that 
defendant  T.  A.  Hunter,  chairman  of  the 
street  committee,  or  defendant  W.  G.  Potter, 
dty  engineer,  had  been  guilty  of  dereliction 
of  duty,  and  requestea  that  said  board 
take  action  in  the  premises,  and  that  said 
board  had  refused  so  to  do.  That  it  Is  not 
alleged  in  said  complaint  that  the  dty  au- 
thorities and  the  dty  of  Greenslmro,  in  carry- 
ing on  tbe  Improvement  and  paving  of  Elm 
street  pursuant  to  the  contract  therein  men- 
tioned, are  or  have  been  acting  fraudulently 
and  in  bad  faith  In  allowing  the  variations 
from  the  contract  specified  In  the  complaint, 
and  not  bona  fide  and  in  tbe  exercise  of  the 
discretion  vested  in  them  by  law  and  by  the 
ttf  ms  of  said  contract  His  honor  sustained 
the  demurrer,  and  rendered  Judgment  dis- 
missing the  action.  Plaintiffs  excepted  and 
appealed. 

J.  Morehead  and  B.  J.  Justice,  for  appel- 
lants. W.  P.  Bynum.  Jr.,  6.  S.  Per^son, 
Jr.,  R  a  Stmdwick,  and  Stedman  &  Cooke, 
for  appellees. 

CONNOB,  J.  (after  stating  the  case).  The 
demurrer  raises  three  qaestlona,  all  of  which 
are  dearly  presented  In  the  brlete  and  were 
ably  argued  in  this  court:  (1)  Does  the  dt- 
izen,  In  respect  to  his  right  to  Invoke  the  eq- 
uitable powers  of  the  court  to  control  the 
action  of  a  munidpal  corporatl<m  r^rdlng 
its  property,  occupy  the  same  relation  to  tbe 
corporation  as  a  shareholder  in  a  private 
corporation,  and  is  his  right  to  bring  such 
suit  governed  by  the  rules  i^pllcable  to  sucIl 
shareholder?  (2)  What  are  the  limitations 
upon  tbe  right  of  a  shareholdw  to  bring  suits 
regar^ng  tbe  con^l  of  tbe  coiporate  pn^ 
erty?  (3)  Do  the  facts  set  out  in  the  com- 
plaint and  Cor  the  purpose  of  the  demnrra^ 
admitted  to  be  true,  entitle  the  plaintiffs  to 
maintain  the  suit  under  the  restrlctl(Hi8  Im- 
posed by  such  rules? 

.  That  a  dtlzen,  in  his  own  behalf  and  Hiat 
of  all  other  taxpayers,  may  maintain  a  suit 
in  the  nature  of  a  bill  in  equity  to  enjoin  the 
governing  body  of  a  municipal  corporation 
from  transcoidlng  tbelr  lawful  powers  or 
violating  their  legal  duties  In  any  mode  which 
will  injuriously  affect  the  taxpayers — sudt 
as  making  an  unauthorized  appropriation  of 
the  conwrate  funds,  or  an  illegal  or  wrong- 
ful disposition  of  the  corporate  property,  etc. 
—Is  well  settied.  DlUon,  Mun.  Corp.  914; 
High  on  InJ.  1236  et  seq.;  Carthan  v.  Lang, 
68  Iowa,  384,  28  M.  W.  G^i  Lodor  v.  MoQov- 
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«ni.  48  N.  J.  Bq.  275,  22  AU.  199,  27  Am.  8t 
Rep.  446;  Llebsteln  t.  Mayor,  24  N.  J.  Eq. 
200;  Bond  t.  Mayor.  19  N.  J.  Bq.  876;  Roper 
V.  Lanrlnburg,  90  N.  a  427.  Judge  Dillon 
«ay8  that  the  right  to  maintain  snch  action  li 
«natained  analogy  to  the  principle 
«able  to  the  rights  of  shareholdera  In  prlTate 
<wrporation8.  "In  these  the  ultimate  cestnla 
^ue  tnutent  are  the  stockholdere.  In  munic- 
ipal cori>orationB  the  cestnls  a^e  tnutrat 
are,  In  a  snbatantlal  aoise,  the  inhabitants 
embraced  within  their  limits.  In  each  case 
the  corporation  or  its  governing  body  Is  a 
trustee.  If  the  governing  body  of  a  private 
corporation  la  acting  ultra  vires  or  frand- 
alently,  the  corporation  Is  ordinarily  the 
proper  party  to  prevail  or  redress  the  wrong 
t>7  appropriate  action  or  snlt  in  the  name  of 
the  corporation.  But  If  the  directors  will 
not  bring  such  an  action,  our  Jurisprudence  Is 
not  so  defective  as  to  leave  creditors  or  share- 
tiolders  remediless,  and  either  creditors  or 
shareholders  may  institute  the  necessary 
fluits  to  protect  their  respective  rights,  mak- 
ing the  corporation  and  the  directors  defoid- 
ants.  This  is  a  necessary  and  wholesome 
doctrine.  Why  should  a  different  rule  apply 
to  a  municipal  corporation?  If  the  property 
or  funds  of  such  a  corporation  be  illegally  or 
wrongfully  Interfered  with,  or  its  powers  be 
misused,  ordinarily  the  action  to  prevent  or 
redress  the  wrong  should  be  brou^t  by  and 
In  tbe  name  of  tiie  corporation.  But  if  the 
officers  of  the  corporation  are  parties  to  the 
wrong,  or  if  they  will  not  discbarge  their 
duty,  why  may  not  any  inhabitant  be  allow- 
■ed  to  maintain.  In  behalf  of  all  similarly 
situated,  a  class  salt  tp  prevent  or  avoid 
the  illegal  or  wrongful  act?  Such  a  right 
Is  especially  necessary  in  the  case  of  munic- 
ipal and  public  corporations,  and  if  It  be 
denied  to  exist,  they  are  liable  to  be  plnnder- 
«d,  and  tbe  taxpayers  and  proper^  owners, 
on  whom  the  loss  will  eventually  fall,  are 
without  effectual  remedy."  Mun.  Corp.  915. 
The  author  cites  numerous  cases  showing  that 
this  most  wholesome  doctrine  is  generally 
recognized.  The  defendants,  not  denying 
this,  say  that  the  principal  upon  which  the 
right  of  tbe  citizen  to  sue,  being  the  same  as 
that  which  entitles  tbe  shareholder  to  sue, 
-must  be  governed  by  tbe  same  limitations  In 
regard  to  when,  and  under  what  cicrumstan- 
ces,  the  suit  may  be  brought  The  plaintiffs 
Insist  that  the  citizen  may  sue  without  first 
applying  to  the  governing  body  to  take  action. 
It  is  conceded  that  in  some  cases  he  may  do 
so,  Just  as  In  some  cases  the  shareholder  may. 
What  Is  the  general  rule  as  to  the  right  of 
shareholders  to  sue  In  cases  where  the  right 
-of  action  primarily  vests  in  the  corporation? 
The  subject  is  treated,  with  his  usual  force 
and  with  much  learning,  by  Mr.  Justice  Miller 
In  Hawes  v.  Oakland,  104  U.  S.  460,  26  L.  Ed. 
827.  The  English  and  American  cases  are 
reviewed,  and  tbe  doctrine  announced  In  that 
•case  iias  been  adopted  and  followed  by  this 
MoA  all  other  courti.    Tbt  tuute  principle 


Is  that  the  corporatI(Hi  Is  a  distinct  entltj, 
and  not  a  mere  copartnership,  oompoeed  of  tisf 
dividuals ;  that  by  its  charter  certain  powm 
are  conferred  upon  this  legal  pwson  or  en* 
ttty,  to  be  exercised  the  board  of  directors 
and  other  officers  and  ag^ts  provided  for 
and  elected  In  tbe  manner  prescribed;  that 
when  oontracts  are  made  by  su(^  boards  or 
agendes,  they  are  the  acts  of  the  corporation, 
and  the  duties  assumed  and  rights  acquired 
are  corporate;  that  "so  long  as  the  wrporate 
acts  are  Intra  vires,  and  the  officers  are  In 
the  execution  or  discharge  of  such  duties, 
exercising  an  honest  Judgment  and  discretion, 
the  courts  will  not,  exc^t  within  the  limita- 
tions prescribed,  InterCm  at  the  mlt  of  <nie 
or  more  stoddiolders. 

The  reason  and  policy  upon  which  tibese 
limitations  are  based  are  so  Just  and  neces- 
sary to  the  existence  and  efficient  operation 
of  corporate  powKS  and  functions  that  they 
require  no  vindication ;  certainly  nothing  can 
be  added  In  that  regard  to  what  is  so  clearly 
and  forcibly  said  In  Hawes  t.  Oakland,  supra, 
and  the  quotatloni  thwe  made  from  <9tnlomi 
of  other  Judges.  Tbe  opinion  In  that  can  be- 
came the  basis  of  the  nlntr-foarth  ml*  In 
equity  1>7  whldi  the  federal  courts  are  bot- 
erned  In  taking  Jnriadlctltm  In  radi  casea. 
In  Lodw  T.  McGovern,  supra,  ttw  plalnttff 
sued  in  equity  to  oijoln  tbe  goremlxv  body 
of  the  cll7  from  paying  out  fnndi  on  account 
of  a  contract  made  with  tbe  defendant, 
ZiOder,  ftir  paving  Btreets,  et&  nie  conzt, 
Beasl^,  O.  J.,  In  an  able  and  most  satlafae- 
tory  opinion,  sustained  tbe  right  of  tbe  plain- 
tiff to  bring  tbe  snl^  but  In  discussing  tbe 
form  of  the  blU  said:  "8o  we  fortiier  think 
that  it  was  necessaiy  for  the  complainant 
to  show  dlsthictly  In  bis  bill  that  the  com- 
mon council  had  been  called  upon  to  pnfOrm 
ite  duty,  the  not  dotaig  of  whkta  fMrmcd  tbe 
baslB  of  tbe  complaint"  He  farther  said 
that  tbe  averment  In  tbe  bill  was  sofflcdcnt^ 
We  quote  tbe  above  to  show  that  In  the  opin- 
ion of  tbat  eminent  Judge  the  awmoit  was 
necessary.  Bvldently,  Judge  Dlllcm  was  of 
that  opinion  when  he  baaed  tbe  rli^  to  sue 
upon  the  same  reason  wbtdi  entitled  tbe 
stof^bolder  to  do  so.  Tbe  question  has  not 
been  heretofore  presented  to  or  dedded  by 
this  court  It  seems  to  us  tbat  tbe  reason 
of  tbe  rule  applies  with  equal  force  to  tbe 
right  of  a  citizen  to  am.  As  said  by  Mr. 
Clark  bi  bis  work  on  Oorporatiims:  *^he 
will  of  the  majority  must  ffororn.  and  tbe 
courts  will  not  Interfere  merely  because  a 
minority  of  tb^  stockholders  object  to  the 
transition,  and  deem  It  Injurious  to  tibe  cor- 
poratton."  Page  396;  Hedges  v.  Dam,  72 
Cal.  520, 14  Pac.  138.  So  one  or  more  dtixena 
of  a  town  may  not,  until  the  corporation  or 
its  governing  body  has  refused,  or  for  some 
of  the  reasons  hereafter  noted  Inring  them- 
selves wltbln  the  exception,  call  upon  the 
courts  to  interfere  with  the  control  of  corpo- 
rate property  of  tbe  perfwmance  of  owpo- 
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rate  cutttnetM,  It  wooM  be  quite  Impowlbl* 
to  euir  out  anr  plan  or  Kbema  of  corporate  , 
WQikt  ndi  aa  paring  atrMta,  opening  atreete, 
vecUag  ivatama  of  water,  liglite,  or  other 
■wropriate  oorpmto  enterprlaea,  If  any  cltl- 
cen  of  hit  own  motloii,  and  wltbont  notice 
te  tlie  ooipcurate  agaati,  can  enjoin  tba  work 
at  an7  itage  of  Ite  wogreea  becanae  be 
did  not  apffNim  it  or  ttia  manner  In  wbliib 
It  waa  bdng  dme.  It  la  a  matter  of  com' 
□Km  obaerratloa  tbat  aeldoin.  If  ^er.  everr 
IndlTldoal  In  a  town  w  city  appmrea  eltber 
the  undertaking  or  manner  of  pertormanoa 
of  mnnldpal  entanwlaea.  Having  become 
aiembera  of  tbe  corporation,  with  notloe  of  Ite 
charter  and  govemmentel  machlnoy,  snch 
dtiioi  must,  aave  In  tbe  excepted  eaaew,  be 
content  to  permit  tba  will  ot  tba  majwity 
to  provaiL  As  we  aball  aee,  bla  rlghte  will 
be  amply  protected.  If  It  la  abown  that  tboaa 
who  bnn  aaanmad  the  dnty  fall  or  retoae  to 
do  eo,  after  ha  baa  demanded  the  perform- 
ance, or  otbarwiae  brought  hlmaelf  within 
the  reaamiable  mla  preacrlbed  ttj  the  law. 
Hanldpal  awporattona  would  find  ttHmaetrea 
embarmaaed  at  erezy  ptdnt  of  their  corporate 
activity  nnleaa  inotocted  by  aome  each  re- 
straint npon  anite  by  the  dtliana.  OflBdona 
tattermeddlerB  or  intereatad  competitora  could 
easily  premit  all  corporate  action,  if,  witb- 
oot  notice  to  the  corporation  or  Ite  goremlng 
body,  oonrte  entertained  sucb  aolts.  The 
contract  to  pave  the  streets  waa  strictly  with- 
in the  power  of  the  corporation.  It  appears 
to  have  cantfnlly  guarded  tbe  rlgfite  of  the 
dty.  Tbe  engineer  waa  made  Oie  acde  arU- 
tntor,  and  his  Judgment  llnaL  Ten  per  cent, 
of  hla  eatimatea  are  retained  by  tbe  dty  until 
the  w<n^  la  completed.  It  la  atlpulated  that, 
efen  after  his  approral,  the  contractors  are 
to  be  respenalble  for  defective  work.  Aaaom- 
ing  tbat  there  mse  defecte  In  the  work  aa  it 
progreaaed.  it  doea  not  follow,  neceaaailiy, 
Uiat  tbe  dty  ffir  ite  governing  body  waa  com- 
pdOed  to  enjdn  the  further  cwurtraction  of 
tbe  pavement.  Many  reaacma  oocor  to  the 
mind,  baaed  npon  obaervatimi  and  experience, 
which  wmdd  control  the  aonnd  discretion  of 
tee  maytv  and  aldenooi  In  pnmlttlng  tbe 
woik  to  go  on.  We  know  nothing  of  ttaaae 
nattera  eave  aa  diadoaed  in  the  record,  and 
refer  to  them  only  to  vindicate  the  wisdom 
of  the  law.  wbidi  requires  that  a  danand  be 
nude  npon  tbe  authwlties  before  the  dty  Is 
forced  into  litigation.  BoOi  upon  reason  and 
authnlty.  we  are  of  the  c^lnira  that  tbe 
rule  which  protecte  private  ovporatlcMU  from 
sdte  of  this  character  aiq>lles  to  mnnldpal 
eorporatttms.  Of  course,  aa  we  shall  see, 
when  13iere  is  fraud,  or  the  threatened  action 
Is  ultra  virea.  the  nde  doea  not  app^.  Ju^ 
Miller  in  Hawee  v.  Oakland,  supra,  tfans  lajrs 
down  On  rule:  "We  understand  the  doctrine 
to  be  that  to  enable  a  stocUwIder  In  a  corpo- 
ration to  anstaln  in  a  court  of  equity  in  Ua 
own  name  a  anlt  founded  iqwn  a  rl^t  of 
action  existing  In  tbe  corporation  Itself,  and 
bi  irtildi  the  coxpcnvtlon  itaeU  la  tbe  appro- 


priato  plaintiff,  there  must  exist  fts  Om  foun- 
datkm  ot  the  auit.  aome  actiim  or  tiireatdiad 
action  of  tbe  managing  board  of  dlrectora  or 
trustees  of  the  corporation  which  la  beyond 
the  autborlly  conferred  on  them  1^  thdr 
charter  or  other  aonroo  of  organisation;  or 
Bodi  a  fraudulent  tranaacHou  completed  or 
contem plated  by  the  acting  managers,  in 
connection  with  aome  other  party,  or  among 
themselves  or  with  other  shareholders,  as 
will  result  In  serious  Injury  to  the  corpom- 
or  to  the  Intereato  of  the  other  abare- 
boldera;  or  when  a  board  of  directors,  or  a 
majority  them,  are  acting  for  their  own 
interesta.  In  a  nunner  destructive  of  ttie 
corporation  Itnlf,  or  of  the  rlghte  of  the 
other  shardwldera;  w  where  a  majority  of 
sfaareholdeni  are  oppressively  and  Illegally 
pursoteg  a  course.  In  the  name  of  tbe  cori)o- 
ratlmi,  whldk  is  in  violation  of  tbe  rlghte 
of  tbe  otlier  shareholders,  and  which  can  only 
be  restrained  by  tbe  aid  of  a  court  of  equity." 

court,  in  a  well-considered  opinion  by 
Mr.  Justice  Merrlmon  In  Moore  v.  Silver 
Mining  Go..  104  N.  0.  634, 10  &  B.  679.  cites 
with  approval  and  adopte  the  doctrine  of 
Hawea  v.  Oakland,  supra,  saying:  "The 
right  to  bring,  and  the  occasion  of  bringing, 
such  actions  arises  only  when  and  because 
the  proper  corporate  officers  will  not,  for 
some  lmprop»  consideration,  discharge  their 
duties  as  they  should  do.  But  stodcbolders, 
as  such,  may  not  bring  snch  actions  at  their 
pleasure,  and  have  their  rlghte  as  Individ- 
uals, growing  out  of  the  corporation,  settled 
and  administered.  •  *  *  The  case  just 
cited  [Hawea  v.  Oakland]  was  afterwards 
cited  and  fully  approved  by  the  same  court 
In  Dlmpfel  v.  O.  &  M.  a  E.  Co.,  110  U.  S. 
20G,  8  Sup.  Ct  57S,  28  L.  Ed.  121.  and  It 
was  therein  further  held  that  It  must  appear 
tbat  tlie  plaintiffs  bad  exhausted  all  the 
means  in  their  power  to  obtein  redress  of 
tbetr  grievances  within  the  corporation  l^ 
self."  Tbe  learned  Justice  further  says:  "It 
Is  not  allied,  nor  does  It  appear  In  any  way, 
tbat  the  plaintiff  bad  ever  taken  steps,  with- 
in the  company  last  mentioned,  to  correct  tbe 
grievances  of  which  he  complained,  although 
he  had  known  of  them  for  years;  nor  does 
it  appear  that  he  has  wer  donanded  and 
required  of  Ite  officers  tbat  they  take  proper 
action  to  prevoit  tbem,  or  obtein  redress  on 
account  of  tbe  same."  Mr.  Clark,  In  his  ex- 
cdlantwork  onCwporations  (pages  389,  880). 
states  tbe  doctrine  as  laid  down  by  Judge 
Miller,  and  adds:  "In  addition  to  the  ex- 
istence of  grievances  calling  for  equitable 
rdlef.  It  most  ai^MSr  tliat  the  complainant 
has  exhausted  ail  the  means  within  his  reach 
to  obtain,  within  the  corporation  Itself,  tbe 
redress  of  his  grievances.  He  must  apply 
to  tbe  managing  officers  to  take  action  in  the 
corporate  name,  and.  If  be  fails  with  them, 
be  must,  if  the  matter  will  admit  of  tlie  de- 
lay, seek  to  obtein  action  by  the  etoAhold»s 
as  a  body,  unless  tbr  some  reason  such  at- 
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tempt  woQld  be  oseleai.*  Brewer  t.  Boston 

Tbeater,  104  Mass.  878. 

The  plaintiffs  earnestly  Inaist  that,  con- 
ceding the  full  force  and  extent  of  the  doc- 
trine of  Hawes  T.  Oakland,  and  that  it  ap- 
plies to  suits  In  equity  by  citizens  and  tax- 
payers of  municipal  corporatlona,  the  com- 
plaint contains  allegations  sufficient  to  en- 
title tbem  to  maintain  the  action.  In  Lodor 
V.  McGovem,  supra,  white,  as  we  have 
shown,  the  court  beld  the  arerment  necessary 
that  the  common  council  had  been  called  on 
and  refused  to  bring  the  suit,  the  opinion 
concludes  with  the  statement  that,  "In  view 
of  the  answer  and  proofs,  it  sufficiently  a{>- 
pears  that  the  common  council  was  antag- 
onistic to  the  plaintiffs*  position,  and  that 
consequently  the  objection  cannot  prevail  on 
final  hearing."  ^hat  the  answer,  and  proofs 
were  are  not  set  forth  In  the  opinion  or  state- 
ment of  the  case;  hence.  In  that  respect,  we 
hare  no  Information  to  enable  us  to  see  what 
facts  controlled  the  court  In  Carthan  v. 
Lang,  supra,  the  questlou  raised  by  the  de- 
murrer was  not  presented  or  discussed  for 
the  obvious  reason  that:  "It  is  alleged  that 
the  directors  and  Adams  [the  contractor] 
confederated  together  to  defraud  the  district 
by  the  erection  by  the  contractor  of  a  house 
of  a  character  Inferior  to  the  building  requir- 
ed by  the  contract,  and  the  acc^tance  and 
pigment  therefor  by  the  directors.  Other 
charges  of  fraud  are  made  in  the  petition." 
The  plaintiffs  do  not  charge  fraud  on  the 
part  of  the  engineer,  the  mayor,  or  the  alder- 
men, unless  the  allegation  "that  it  would  be 
a  fraud  OD  the  plaintiffs*  rights,  as  properly 
owners  and  taxpayers  for  the  city,  to  make 
the  deftedant  paving  company  further  pay- 
ments,*' Is  BO  construed.  This  language  Is 
hardly  capable  of  such  construction.  Plain- 
tiffs' counsel  on  the  argument  franUy  con- 
ceded that  he  did  not  Intend  to  charge  that 
the  city  authorities  were  acting  from  cor- 
rupt or  dishonest  motives.  The  cases  all  hold 
that  the  Jurisdictional  facts  must  be  stated 
"with  particularity."  iSx.  Justice  Merrlmon, 
In  Moore  v.  Mining  Co.,  supra,  says:  "It  is 
alleged  that  certain  officers  of  the  company 
weM  the  authors  of,  and  participants  in, 
the  alleged  frauds  and  mismanagement,  and 
that  they  refused  to  take  action.  But  this 
allegation  Is  Indefinite,  unsatisfactory,  and 
evasive.  •  •  •  This  is  not  sufficient." 
The  plaintiffs  n^atlve  the  suggestion  of 
fraud  by  saying  that  the  defendants  Potter, 
Hunter,  and  Murphy  maintain  that  the  worlc 
Is  being  done  according  to  specifications  of 
the  contract  It  Is  a  fundamental  rule  of 
pleading  that  when  a  plaintiff  intraids  to 
charge  fraud  he  must  do  so  clearly  and  di- 
rectly, by  either  setting  forth  facts  which 
In  law  constitute  fraud,  or  by  chai^ng  that 
conduct  not  fraudulent  in  law  Is  rendered  so 
In  fact  by  the  comqit  or  dishonest  Intent 
with  which  It  Is  done.  Certainly  It  cannot 
be  omtended  that  because  of  an  honest  dif- 
ference of  opinion  In  respect  to  the  character 


of  work  done  and  materials  used*  In  paving 
a  street,  the  officers  whose  duty  it  is  to  have 
and  act  upon  their  opinion  are  guilty  of 
fraud.  It  is- not  so  contended.  We  find  no 
averment  that  any  'of  the  officers  are  acting 
in  the  matter  "for  their  own  interest,"  or 
that  tbeir  action  Qi  "destructive  of  the  cor- 
poration,*" or  that  they  are  acting  ''oppress- 
Ively  or  illegally,"  ^cept  in  that  tbey  differ 
In  opinion  from  the  plaintiffs  in  respect  to 
the  character  of  the  work.  As  we  have  seen, 
the  action  of  the  city  authorities  Is  intra 
vires,  and  In  accordance  with  the  charter  of 
the  city.  We  conclude,  therefore,  that  the 
complaint  ccuitalnB  no  averment  bringing  the 
plaintiffs,  In  resi>ect  to  their  right  to  bring  the 
suit,  within  any  of  the  exertions  to  the  gen- 
eral rale  which  requires  a  demand  upon  the 
corporate  authorities  or  governing  board  of 
the  corporation  and  refusal  by  than  to  sue. 
Does  the  complaint  allege  any  such  d^and? 
It  Is  conceded  that  no  demand  was  made  up- 
on the  board  of  aldermen.  Two  reasons  are 
assigned  for  not  doing  so.  The  first,  that 
they  were  not  required  to  do  so,  we  have  dis- 
cussed and  decided  by  what  we  have  here- 
tofore said.  The  second,  "that  there  was 
no  meeting  of  the  board."  It  will  be  noted 
that  there  la  no  allegation  as  to  the  time 
within  which  there  was  no  meeting  of  the 
board.  By  section  26,  c.  S38,  p.  882,  PrlT. 
Laws  1901,  being  the  <duirt»  of  the  city  of 
Oreensboro,  it  Is  provided  that  the  board  of 
aldermen  shall  meet  at  stated  times  to  be 
fixed  at  tta^  first  meeting,  and  "rtiall  be  as 
oftm,  at  least,  as  once  in  every  calendar 
month.'*  li  Is  furUier  provided  that  spedal 
meetings  shall  be  called  hy  tho  mayor  or  a 
majority  of  the  aldermen.  A  penalty  of 
four  doUan  Is  impraed  upon  any  alderman 
for  failure  to  attend,  unless  good  cause  there- 
for Is  shown.  It  will  be  observed  that  Uie 
work  was  begun  the  fall  of  the  year  190B, 
and  from  the  estimates  submitted  semi- 
monthly considerable  progress  was  mad& 
PlalntUTs  say  that  on  March  18,  1906.  as 
much  as  four-fifths  had  been  completed. 
"That  about  this  time  plaintUTs  came  Into 
possession  of  the  facts  with  respect  to  the 
defects  in  the  paving,"  etc.  In  Moore  v. 
Mining  Co.,  supra,  Merrlmon,  X,  says:  *'It 
should  be  alleged  frankly,  plainly,  and  with 
particularity  that  the  plaintiff  had  demanded 
and  required  of  such  officers  that  they  should 
correct  the  grierances  alleged,  and  take  steps 
to  obtain  redress,  and  that  tbey  thereupon 
refused  to  do  so.'*  It  Is  evident  from  the 
character  of  the  spedflcatlDns  made  by  plaln> 
tiffs  In  the  several  particulara  In  which  the 
work  and  materials  were  defective  that  they 
had  knowledge  thereof  for  some  time.  The 
allegation  In  that  respect  Is  far  from  the 
standard  fixed  by  the  law.  They  could.  It 
would  seem,  have  attended  the  monthly  meet- 
ing of  the  board  preceding  the  maturity  of 
the  March  payment  or.  If  time  did  not  per- 
mit this,  call  on  the  mayor,  and,  if  he  re- 
fused, a  majority  of  the  aldermoi,  to  call  a 
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spedftl  meetlnf,  Tb^  wovld  Uma  have  "ex- 

haosted  all  the  meana  within  their  reach  to 
obtain  wfthin  the  corporation  redress  of 
tbelr  crlevances,"  and  tBls,  all  of  the  autbor- 
itlee  BUS,  must  be  done.  The  request  to  the 
mayor  not  to  pay  the  money  was  not  by 
any  means  a  compliance  with  the  role.  Th« 
mayor  was,  In  respect  to  paying  the  money, 
tbe  agent  of  the  board  of  aldermen,  as  was 
the  engineer  In  making  tbe  estimates  and 
passing  upon  the  work.  Neither  of  these  of- 
ficers had  any  discretion  or  power  to  Institute 
suit  against  the  contractor.  They  would 
have  incurred  heavy  responsfbUities  If,  with- 
out instruction  from  the  goremlng  body,  they 
committed  a  breach  of  the  contract  upon  the 
request  of  tlie  plalntifEs.  It  would  be  im> 
possible  to  conduct  the  affairs  of  a  municipal 
or  private  corporation  if  ministerial  officers 
were  permitted  to  assume  the  powers  of  the 
goTeming  body.  No  one  exc^t  the  alder- 
men had  the  power  to  act  in  the  matter.  If 
they  had,  after  being  called  uptm,  refused  to 
act,  and  the  plalnticrs'  views  in  regard  to  the 
conduct  of  the  paving  company  and  the  char- 
acter of  the  material  and  work  laid  before 
them,  and  donand  made  that  tbey  take  such 
action  as  was  necessary  to  protect  the  Inter- 
ests of  the  plaintiffs,  taxpayers,  there  can  be 
no  question  that  the  plaintiffs  would  have 
been  ^titled  to  apply  to  a  court  of  equity  for 
relief.  Tbe  allegation  in  regard  to  tbe  re- 
quest to  tbe  mayor  to  refuse  to  pay  the 
amount  then  due  was  not  a  compliance  with 
tbe  law.  and  did  not  entitle  plaintiffs  to  sue 
and  enjoin  the  city  and  other  defendants. 

The  plaintiffs  say  tliat  to  sustain  the  de- 
murrer would  be  to  permit  the  revenues  to  be 
mi8aM>Ued,  wasted,  and  "graft"  to  be  prac- 
ticed. This  is  a  misconception  of  the  rule 
and  its  exception.  Ab  we  understand  tlie  teem, 
"graft"  is  but  anotlier  name  for  dishonraty, 
corruption,  fraud.  If  the  plaintiffs  will  al- 
lege either  of  these,  the  court  will  t>e  swift 
to  come  to  their  aid  and  protection.  So  far 
as  this  complaint  shows,  a  valid  contract  lias 
been  made  for  paving  the  streets  of  Greens- 
boro. The  plaintiffs  honestly  think  tliat  the 
paving  company  are  not  complying  with  their 
contract  Without  mentioning  their  views 
and  opinions  to  the  board  of  aldermen,  or 
alleging  that  they  are  acting  improperly,  or 
that  tbey  even  know  that  plaintiffs  think  tlw 
work  is  not  beii^  properly  done,  tbey  are 
sued  and  enjoined,  tbe  work  Is  stopped,  and 
a  dty  of  several  tliousand  Inhabitants  thrust 
into  a  lawsuit  by  the  action  of  these  citizens. 
The  result-  of  permitting  this  course  of  pro- 
cedure is  manifest  The  plaintiffs  say  that 
the  defendants,  by  their  demurrer,  admit 
all  of  tlie  grievances  set  forth  In  tbe  com- 
plaint The  answer  is,  they  admit  them  for 
the  purpose  of  the  demurrer;  that  Is,  tbey 
say,  assuming  them  pro  bac  vice  to  be  true, 
plahitlfrs  are  not  the  proper  par^  to  sue. 
Tbey  bave  shown  no  such  conduct  on  the 
part  of  the  corporation  or  its  governing  body 
as  glTea  them  a  right  ot  action  or  locus 
standi  lo  ft  oourt  of  eqnl^.  Bvery  demurrer 


directed  to  the  Incapacity  of  the  plaintiffs  to 
•ue,  tbe  misjoinder  of  jmrtles  or  causes  of 
action  or  Jurisdiction,  admits  the  facts  al- 
lied for  the  purpose  of  the  demurrer.  Any 
other  construction  of  a  demurrer,  which  did 
not  reach  the  merits  of  the  controversy, 
would  make  It  a  vain  thing.  The  doctrine 
which  we  liave  discussed  la  confined,  of 
course,  to  tbe  right  of  citizens  of  mnnldpai, 
or  sliarefaoiders  In  private,  corporations  to 
sue  on  account  of  right  of  action  existing  In 
tbe  corporation  Itself.  For  corporate  acts 
by  the  governing  board  or  otber  officers  in- 
jurious to  the  citizeai  or  stockholders,  as  Il- 
lustrated in  numerous  cases,  tbe  right  of 
action  accrues  directly  to  the  dtisai  or  share- 
bolder.  Here,  whatever  Injury  was  sus- 
tained by  the  failure  of  the  paving  company 
to  perform  Its  contract  accrued  to  the  city. 
No  action  at  law  could  be  brought  by  the 
citizen.  It  Is  only  In  a  court  of  equitable 
Jurisdiction  that  he  may  sue,  and  then  only, 
by  conforming  to  its  rules  of  practice  and 
procedure.  Until  bis  trustee  has  refused 
to  protect  tbe  trust  properly,  or  has  so  acted 
as  to  relieve  him  of  the  duty  of  demanding 
performance,  he  has  no  status  In  a  court  of 
equity.  The  demurrer  does  not  call  into 
question  the  merits  of  the  case;  It  simply 
denies  their  right  to  maintain  the  action  In 
the  preset  condition  of  the  pleadings.  If 
they  had  so  desired,  the  court  would  hare 
permitted  an  ammdment  If  they  wished  to 
allege  compliance  with  the  law,  or,  if  so  ad- 
vised, tbey  can  put  themselves  in  a  position 
to  have  their  grievances  redressed  and  their 
rights  as  taxpayers  protected. 

Tbe  sn^^tlon  of  the  plaintiffs  that  the 
injunction  should  be  continued  to  the  hearing 
only  applies  to  those  cases  in  which  the  facts 
constituting  tlie  cause  of  action  are  in  con- 
troversy. Here,  as  we  have  said,  the  demur- 
rer goes  to  the  right  of  the  plaintiffs  to  sue 
in  the  present  condition  of  the  record.  No 
proof,  in  tbe  absence  of  allegation,  could 
remedy  this  fatal  defect;  hence.  It  would  be 
an  Idle  thing  to  continue  the  investigation 
to  tbe  hearing,  when  the  plaintiffs  are  con- 
fronted at  the  outset  with  this  insurmonnt- 
able  difficulty.  The  general  proposition  In 
plaintiffs'  brief  Is  correct,  and  supported  by 
the  authorities,  but  not  applicable  to  this 
case. 

Upon  an  examination  of  the  entire  record, 
we  concur  with  bis  honor  In  snntalnlng  the 
demurrer.  The  Judgment  must  be  affirmed. 


LBYIN  et  al.  v.  OLADSTBIN. 

(Supreme  Court  of  North  Carolina.    Nov.  7, 

1906.) 

1.  JUDOMBNT— AOTIOHS    09  JUOOUKIT-^DK- 

nrasas  at  Law. 

A  defendant  in  an  action  on  a  Judgment 
cannot  set  up  a«  a  common-law  defense  that 

It  was  procured  through  fraud. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cpnt.  Dig.  Judgment.  H  1726.  963.  964,  961- 
908.] 
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5.  Sams— Bqihtabu  Dnrairsxa. 

A  defendant  In  an  action  on  a  Judgment 
may,  in  a  coart  of  eqnitr,  on  a  proper  showing, 
obtain  an  Injunction  restraining  the  enforce- 
ment of  the  Jadgment. 

[Ed.  Note.— For  cases  In  point,  see  vol.  80, 
Gent  Dig.  Judgment,  {f  1726.  782.] 

8.  SaUB— FOSKIGN  JUDOHSnrS— OORCTiTTSITX- 
HESS. 

Where  a  judgment  obtained  by  fraud  In  a 
court  of  a  sister  state  was  open  to  attack  in 
the  courts  of  that  state  by  the  jadgment  defend- 
ant proceeding  in  egalty  to  restrain  t)ie  en- 
forcement thereof,  that  the  courts  of  North 
Oarollna  In  an  action  on  the  jadgment  gave 
defendant  similar  relief  was  not  a  rlolation  of 
the  constitutional  requirement  as  to  the  faith 
and  credit  to  be  glT«n  anch  judgment 

[Bd.  Note^For  eaaea  In  iwlnt,       toL  80l 
Cent  Dig.  Judgment  f  14860 
4.  Sauk— Rblikt  AoAxnn  Fobbiqn  Judo- 

HSNT  PBOCmZD  BT  FUITD. 

A  defendant  sued  on  a  judgment  rendered 
hj  a  court  of  a  riater  state  need  not  to  obtain 
relief  on  the  ground  that  the  judgment  was 
obtained  by  fraud,  go  into  the  sister  state  and 
enjoin  there  the  enforcement  of  the  judgment 
bat  he  maj,  in  the  state  in  which  the  jadgment 
is  sued  on,  (rtitaln  such  relief. 

[Ed.  Note. — For  cases  in  point,  see  toL  80, 
Cent  Dig.  Judgment  It  1760,  14S6.] 

a.  Saiod— Action  on  Fobeiqk  JtmauENT— 

BQOTTABU  DEFBirSB. 

Under  the  Code,  a  defendant  sued  on  a 
fonign  judnnent  may  set  up  the  equitable  de- 
mua  that  uie  Jndgmoit  waa  procured  through 
fraud. 

[Bd.  Note.— For  cases  In  point  mo  toL  80, 
Cent  Dig.  Judgment  I  170DO 

6.  JUBTIOCS    or   THE  PXAOB— AUTHOBnFT  10 

GaAHT  Bquitabu  BaxjEr-BguxTABLa  Db- 
nnBis. 

A  defendant  in  justice's  court  may  Intex^ 
pose  an  CQuitable  defense. 

[Bd.  Note. — For  cases  in  ptrfnt  see  vol.  81, 
Cent  Dig.  JustlcMi  of  the  Peace,  |  184.1 

7.  Sahb. 

A  defendant  sued  In  justices  Murt  on  a 
foreign  judgment  may  aet  up  the  equitable  de* 
fense  tut  the  judgment  waa  pnwnied  through 
fraud. 

[Bd.  Nota^For  eases  In  point  aee  vol.  81, 
Gent  Dig.  Jnstleea  of  the  Peace,!  184.] 

Appeal  from  Superior  Court,  Dnrham  Coun- 
ty; Ferguson,  Judge. 

Action  by  Ptattlp  Levin  and  another  against 
H.  Oladsteln.  From  a  judgment  for  deteaCL- 
ant  plaiatifls  m>peal.  Affirmed. 

was  a  mlt  upcm  a  judgment  obtain- 
ed In  the  superior  court  of  Baltimore  City, 
Md.  Personal  serrlce  was  had  nptm  said  de- 
fendant wUle  in  Baltimore.  Action  was  in- 
stituted upon  said  judgment  before  a  justice 
of  the  peace  of  Durham  ooimt7,  and  from  a 
judgment  tbefdn  defendant  appealed  to  the 
superior  court.  At  fbe  b^lnnlng  of  the  trial 
In  the  superior  court  comuel  for  defendant 
stated  that  he  admitted  the  r^tnlarllar  of  the 
judgment  sued  upon,  and  withdrew  all  pleas 
and  defenses  to  said  action,  bbto  and  except 
that  the  judgment  upon  which  the  actlMi  waa 
broagbt  was  procured  by  a  fraud  practiced 
by  plalntiflfe  upon  the  defendant,  and  that  he 
insisted  upon  that  plea  alone.  Thereupon 
the  plalnttfCi  moved  for  Judgment  for  that 


fhe  judgment  rendered  by  the  court  of  Mary- 
land waa  not  open  to  attack  In  this  action 
for  fraud.  Motion  overruled,  and  plaintlfTs 
excepted.  His  honor  held  that  the  burden 
of  proof  was  upon  the  defendant  and  be 
proceeded  to  introduce  testimony.  Mr.  Olad- 
steln  testified  that  he  was  the  d^endant  In 
the  case;  ttiat  he  knew  Philip  Levin  and 
Simon  Levin,  and  had  bought  goods  of  them ; 
that  some  time  prior  to  bis  going  to  Balti- 
more he  bought  a  bill  of  goods  of  plaintiffs, 
but  bad  shipped  some  of  them  back  to  Balti- 
more because  they  were  not  up  to  the  sample; 
that  plaintiffs  had  refused  to  take  tiie  goods 
out  ot  the  d^t  In  Baltimore;  that  upon 
his  visit  to  Baltimore,  summons  was  s«Ted 
upon  htan  In  the  actton  brought  there  by  the 
plalntlflts,  but  after  said  sommons  was  sored 
upon  him,  and  betbre  the  return  day,  he  saw 
one  of  the  plalntlfDs  and  had  an  Interview 
with  him  at  the  store  of  L.  Slngor  &  Son. 
during  which  interview  plaintiffs  agreed  with 
him  to  withdraw  said  suit  and  retnm  the 
goods  to  bim  at  Durham,  provided  be  would, 
upon  their  receipt  pay  the  plalntUEs  a  sum 
of  money,  which  th^  agreed  upon,  to  wit 
(188,  and  freight  and  storage  not  to  exceed 
$3;  that  relying  upon  this  agreement  he  re- 
turned to  Durham,  and  made  no  defense  to 
the  action;  that  i^ntlfts  nerer  returned 
tbe  goods  to  blm  at  Durham ;  that  the  first 
time  he  knew  of  tbe  judgmmt  was  when 
called  upon  by  attorneys  for  plalntlflCs  to 
pay  said  judgment  There  was  testimony 
contradicting  defendant  After  hearing  tes- 
timony from  both  parties,  the  court  submit- 
ted tbe  following  Issue  to  tbe  jury:  "Was 
the  alleged  judgment  rendered  for  $148,  bear^ 
log  date  April  27,  1901,  in  the  superior  court 
of  Baltimore  City,  In  favor  of  Philip  Lerln 
and  Simon  Lerln,  copartners,  trading  aa  P. 
Levin  ft  Co.,  against  M.  Gladst^  obtained 
the  fraud  cX  plalntlflsr*  To  whldi  the 
jury  responded  '*Tes."  Jn^Uiment  was  thoe- 
upon  rendered  that  the  plalntUEs  take  not- 
ing by  their  action,  and  that  ttie  drtendant 
go  without  day,  etc  Plalntiflb  exxxpteH  and 
appealed. 

Biggs  ft  Reade,  for  appellants.  Winston  & 
Bryant,  for  nvpallae. 

CONNOB,  J.  (after  stating  the  case).  Two 
questlfflis  are  presrated  upon  tiw  plalntlfftf 
appeal:  First  Can  the  defendant,  In  the 
manner  proposed  h«^n,  restot  a  recovery 
upon  the  judgment  rendered  against  bim  I? 
the  Maryland  court?  Second.  If  so,  has  the 
justice  of  the  peace  JurisdictloD  to  hear  and 
determine  such  defense?  Tbe  plalntUEs,  rely- 
ing upon  the  provlsim  of  the  OonstltntlMi  ot 
the  United  States,  art  4^  I  1,  that 
faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records  and  judicial  pn>- 
osedlngB  of  every  other  stat^"  earnestly 
contends  that  the  defisnse  Is  not  o^pm  to  the 
courts  of  this  state;  that  the  remedy  fl>r  tbm 
fraud  in  procuring  the  juiUpnen^  If  any* 
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muMt  b«  wraght  In  tbt  coarte  of  Marj-lud. 
Tbe  well-considered  brief  of  pUlntlffs*  conn- 
Mi  thnB  states  the  qneetlon  Inrolred  In  tbe 
appeal:  **The  esse  presents  the  qnestlon  of 
the  right  of  a  defendant  to  arall  himself  of 
tbe  plea  of  frand  as  a  def^ise  to  an  action 
In  one  state  based  upon  a  jadgment  obtained 
In  a  BiBta  state."  When  a  Judgment  render- 
ed by  the  court  of  one  state  becomes  tbe 
cause  of  action  In  the  court  of  another  state, 
and  the  transcript,  as  made  In  such  state, 
duly  certified,  as  prescribed  by  the  act  of 
Congress,  Is  produced.  It  Imports  verity,  and 
can  be  attacked  for  only  one  purpose.  The 
defendant  may  deny  that  the  court  bad  juris- 
diction of  bis  person  or  of  tbe  subject-mat- 
ter, and  for  this  purpose  may  attain  the  re- 
citals in  the  record.  Bailey  on  Jurisdiction, 
il  198,  199.  Jurisdiction  will  be  presumed 
nntU  the  contrary  Is  shown.  If  not  denied, 
or  when  established  after  d^al,  defendant 
cannot  Interpose  the  plea  of  nil  debet  This 
was  held  In  Mills  r.  Duryee,  7  Orancb,  489, 
8  L.  Ed.  411,  and  has  been  uniformly  follow- 
ed by  both  state  and  federal  courts.  2  Am. 
Lead.  Cases,  638.  In  Christmas  t.  Bussell, 
72  n.  S.  290.  16  L.  Ed.  476,  Mr.  Justice  CUf- 
fyrA  said:  "Substance  of  the  second  objec- 
tion of  the  present  defendant  to  tbe  fourth 
plea  Is  that,  Inasmuch  as  the  Judgment  Is 
conclnslTB  between  tbe  parties  In  tbe  state 
wbere  It  was  r»idered.  It  Is  equally  so  In 
every  other  court  In  the  United  States,  and 
consequently  that  the  plea  of  fraud  In  pro- 
curing the  Judgment  Is  not  a  legal  answer 
to  the  declaration.  Principal  qnestlon  In  tbe 
case  of  Mills  v.  imryee  was  whether  nil 
debet  was  a  good  plea  to  an  action  founded 
on  a  Judgment  of  another  state.  Much  con- 
slderstlon  was  given  to  the  case,  and  the  de- 
cision was  that  the  record  of  a  state  court 
duly  authenticated  under  the  act  of  Congress 
most  have  In  every  other  court  of  the  United 
States  such  faith  and  credit  as  It  had  in 
the  state  court  from  whence  It  was  taken, 
and  that  nil  debet  was  not  a  good  plea  to 
such  an  action."  The  learned  Justice  pro- 
ceeds to  say:  "Domestic  Judgment,  under  the 
rules  of  the  common  law,  could  not  be  eol- 
iaterally  Impeached  or  called  In  question  If 
rendered  in  a  court  of  competent  Jurisdiction. 
It  could  only  be  done  directly  by  writ  of 
error,  petition  for  new  trial  or  by  bill  In 
chancery."  It  will  be  found  upon  carefnl 
examination  of  Hanley  v.  Donoghue,  116  U. 
8.  J,  6  Sup.  Ct  242.  29  U  Ed.  535  (Id.,  59 
Md.  239,  43  Am.  Bep.  654)  that  the  question 
under  consideration  here  was  not  Involved. 
It  Is  true  that  In  the  discussion  Mr.  Justice 
Gray  uses  tbe  language  dted  by  counsel 
which  excludes  the  right  of  the  defendant  to 
Impeach  tbe  Judgment  "for  fraud  In  obtain- 
ing  it"  So,  hi  Cole  v.  Cnnnlngham,  188  U. 
8.  107,  10  Sup.  Ct  269,  83  L.  Ed.  638,  Chief 
Justice  Fuller,  after  quoting  the  langnage  of 
the  Constitution,  says:  "This  does  not  pre- 
T&it  an  Inquiry  Into  tbe  Jurisdiction  of  the 
eoor^  in  which  judgment  la  rendered,  to  pnn 


nounce  the  Judgment,  nor  Into  the  right  of 
the  state  to  exercise  authority  over  the  par^ 
ties  or  the  subject-matter,  nor  whether  the 
Judgment  Is  founded  In  and  impeachable  for 
a  manifest  fraud.  The  Constitution  did  not 
mean  to  confer  any  new  power  on  the  states, 
but  simply  to  regulate  tbe  efCect  of  their  ac- 
knowledged Jurisdiction  over  persona  and 
things  within  their  admitted  territory."  The 
learned  Chief  Justice  relies  upon  the  same 
line  of  cases  cited  by  Judge  Gray.  Neither 
of  than  were  discussing  tbe  question  here 
presented,  nor  was  It  presented  by  the  rec- 
ord In  those  cases.  The  case  of  Dobson  v. 
Pearce,  12  N.  T.  166.  62  Am.  Dec.  162,  was 
cited  in  Cole  v.  Cunningham,  and  as  we  shall 
see  later,  was  approved.  In  Maxwell  r. 
Stewart,  88  U.  S.  77,  22  L.  Ed.  604.  the 
court  simply  reiterated  the  doctrine  announ- 
ced In  Mills  V.  Duryee,  supra,  that  the  plea 
of  nil  debet  could  not  be  interposed  In  an 
action  upon  a  Judgment  Blsseli  v.  Briggs, 
9  Mass.  462,  6  Am.  Dec.  88.  Bailey  on  Jur- 
isdiction, 191-192.  This  court.  In  Miller  v. 
Leadi,  96  N.  a  829,  by  Ashe.  J.,  said  that 
the  Judgment  of  a  sister  state  was  put  by 
tbe  Constitution  upon  the  same  footing  as 
domestic  Judgments  precluding  all  Inquiry  In- 
to the  merits  of  the  subject-matter,  "but 
leaving  the  question  of  Jarlsdictlon,  fraud 
in  the  procurement,  and  whether  tbe  parties 
were  properly  before  tbe  court,  open  to  ob- 
jection—citing Mills  V.  Duryee,  supra.  See, 
also,  Coleman  v.  Howell.  131  N.  C.  126,  42  S. 
B.  665.  It  Is  elementary  learning  that  this 
plea  was  not  proper  In  actions  founded  upon 
a  specialty  or  a  record.  Sblpman.  Com. 
Law  Pi.  196.  But,  if  plaintiff.  In  an  action 
on  a  record.  Instead  of  demurring  to  tbe 
plea,  accepts  It  and  joins  Issue,  tbe  defend- 
ant is  at  liberty  to  prove  any  and  every 
special  matter  of  defense  which  might  be 
proved  under  the  same  plea  in  debt  *  *  • 
For  tbe  plaintiff,  by  accepting  the  plea, 
founds  bis  demand  solely  upon  the  defend- 
ant being  Indebted  and  thus  waives  the  es- 
toppel, or  conclusive  evidence  of  the  fact," 
etc.  Overman  v.  Clemmons,  19  M.  C.  185: 
Gould's  PI.  287.  Hence  we  find  that  in  all  of 
the  cases  in  which  tbe  plea  of  nil  debet  was 
entered,  the  defendant  demurred,  and  the 
decision  was  on  the  demurrer,  wblcb  was 
uniformly  sustained.  Mills  v.  Duryee,  supra; 
Maxwell  v.  Stewart,  supra;  Benton  v. 
Burgot.  10  Serg.  &  R.  (Pa.)  240;  Carter 
V.  Wilson,  18  N.  0.  862;  Knight  v.  Wall, 
19  N.  G.  120.  In  Allison  v.  Chapman 
(C.  a)  19  Fed.  488,  Nixon,  J.,  says:  "This 
subject  is  fully  discussed  •  •  •  and  the 
conclusion  is  reached  that  the  allegation  In 
a  plea  that  a  judgment  was  procured  through 
fraud  Is  not  a  good  common-law  defense  to 
a  suit  brought  upon  it  In  the  same  or  a  sis- 
ter state."  This  conclusion  is  fully  supported 
by  all  of  the  authorities,  and  In  this  we  con- 
cur with  tbe  learned  counsel  for  tbe  plain- 
tiff. Notwithstanding  the  well-settled  rule 
that  the  judgment,  when  sued  upon  In  an- 


Digitized  by  Google 


874 


65  S0T7THEASTSRN  BBFOBTSK 


(N.  C. 


other  state,  cannot  be  Impeached  or  attacked 
for  fraud  by  any  plea  known  to  the  common- 
law  Bystem  of  pleading,  It  Is  equally  clear 
that  upon  sofflclent  allegatton  and  proof  de- 
fendant Is  entitled.  In  a  court  of  equity,  to 
enjoin  the  plaintiff  from  snlng  upon  or  m- 
fftrdng  bis  Judgment 

Pearce  t.  Olney,  20  Ckmn.  644,  was  "a  bill 
In  chancery  praying  for  an  Injunction  against 
the  further  prosecution  of  an  action  at  law." 
Defendant  sued  plaintiff  In  the  Superior  Court 
of  New  York  Olty  and  obtained  service  upon 
him.  Plaintiff  saw  and  made  an  arrange- 
ment with  defendant's  attorney  by  which  it 
was  agreed  that  no  further  action  would  be 
taken  in  the  case  until  plaintiff  should  receive 
further  notice  from  him.  Relying  upon  said 
agreement,  plaintiff  did  not  employ  any  coun- 
sel, and  did  not  appear  before  said  court,  be- 
lieving that  said  suit  was  to  be  no  further 
prosecuted  against  him.  Defendant,  in  viola- 
tlott  of  said  agreement,  procured  Judgment 
against  plaintiff.  Defendant,  some  time  there- 
after, brought  suit  In  the  court  having  Juris- 
diction in  Connecticut,  and  at  the  time  of  fil- 
ing the  bill  said  suit  was  pending  In  said 
court  Def^dant  relied  upon  the  constitu- 
tional provision,  Insisting  that  to  enjoin  him 
from  prosecuting  his  action  on  the  Judgment 
would  be  to  deny  "full  faith  and  credit  to  the 
Judicial  proceeding"  In  New  Tork.  The  court 
said:  "It  is  Insisted  that  under  the  Consti- 
tution of  the  United  States  *  •  •  It  Is 
not  competent  for  the  court  to  Impeach  the 
Judgment  of  the  Superior  Court  of  New  York ; 
it  being  shown  that  the  court  had  Jurisdiction 
of  the  cause,  by  the  regular  service  of  process 
on  the  defendant  In  that  suit,  and  cases  are 
cited  to  sustain  this  position.  This  doctrine 
is  correct  enough,  no  doubt  properly  under- 
stood and  applied,  but  it  has  no  application 
here.  There  Is  no  attempt  to  Impeach  the 
validity  of  the  New  York  Judgment  In 
granting  an  Injunction  against  proceedings 
at  law,  whether  In  a  foreign  or  domestic 
court  there  Is  no  difference.  The  court  of 
equity  does  not  presume  to  direct  or  control 
the  court  of  law,  but  It  considers  the  equities 
between  the  parties,  and  restrains  him  from 
prosecuting  an  action."  A  perpetual  Injunc- 
tion was  granted.  The  case  bad  a  further 
history.  The  defendant  In  the  equity  suit 
and  plaintiff  In  the  Judgment  assigned  the 
Judgment  to  one  Dobson,  who  brought  suit  on 
It  in  the  Superior  Court  of  New  Tork  against 
Pearce,  the  defendant  In  the  Judgment  De- 
fendant set  up,  by  way  of  defense,  the  record 
of  the  equity  suit  In  Connecticut  and  the  In- 
junction granted  therein.  Dobson  sought  to 
avoid  the  Injunction.  The  cause  was  ably 
argued  and  carefully  considered  by  the  court 
It  was  said:  "So,  fraud  and  imposition  In- 
validate a  Judgment  as  they  do  all  acts,  and 
It  is  not  without  semblance  of  authority  that 
It  has  been  suggested  that  at  law  the  fraud 
may  be  alleged  whenever  the  party  seeks  to 
avail  himself  of  the  results  of  his  own  fraud- 
ulent conduct  by  setting  up  the  Judgment 


fruits  M  his  fraud.  But  whether  tbis  la  m> 
or  not  It  la  unquestionable  that  a  court  of 
chancery  baa  power  to  grant  relief  against 
Judgments  when  (Stained  by  fraud."  Thv 
court  proceed  to  say  that  under  the  judiciary 
system  In  New  York,  permitting  equitable 
defenses  to  be  set  up  In  the  answer,  whether 
the  fraud  could  have  been  pleaded  or  not  in 
an  action  at  law.  It  could  be  set  up,  as  an 
equitable  defense  to  defeat  a  recovery  upon  a 
fraudulent  Judgment.  The  court  held  that 
the  Injunction  granted  In  Connecticut  estab- 
lished the  fraud,  and  that  plaintiffs  could  not 
recover.  As  we  have  seen,  this  case  was  cited 
with  approval  In  Cole  v.  Cunningham,  supra. 
It  Is  cited  with  approval  by  the  chancellor  In 
Davis  T.  Headley,  22  N.  J.  Eq.  123,  In  which  It 
is  said:  "That  the  courts  of  equity  will  set 
aside  Judgments  of  their  own  and  other 
states  for  fraud  practiced  In  procuring  them. 
♦  •  •  It  will  not  lend  Its  old  to  enforce  a 
Judgment  obtained  by  fraud,  when  the  fraud 
Is  shown.  Complainant  must  come  with  clean 
hands  In  the  matter  on  which  relief  is 
sought."  The  doctrine  is  well  stated  In  Payne 
V.  O'Shea,  84  Mo.  129  (cited  In  Black  on 
Judgments,  8  919):  "A  proceeding  in  the  na- 
ture of  a  bill  In  equity  will  He  to  enjoin  and 
avoid  a  domestic  Judgment  obtained  through 
fraud,  and  like  remedies  exist  and  may  be 
resorted  to  against  Judgments  obtained  In 
other  states,  when  sued  on  in  this  state.  The 
fraud,  however,  for  which  a  Judgment  will  be 
enjoined  must  be  In  the  procurement  of  the 
Judgment"  Nor  does  the  constitutional  pro- 
vision stand  In  the  way  of  such  proceeding. 
Usually,  the  power  of  a  court  of  equity  to 
Interfere  In  the  enforcement  of  Judgments  ob- 
tained by  fraud,  Is  Invoked  to  restrain  the 
plaintiff;  In  such  judgments,  from  Issuing  or 
enforcing  execution.  The  theory  was,  as  we 
have  seen,  that  the  court  of  equity  did  not 
call  into  question  the  integrity  of  the  Judg- 
ment but  by  Its  decree  operated  in  personam 
upon  the  plaintiff,  enforcing  the  decree  of 
punishing  for  contempt  disobedience  to  It 
But  when  the  Judgment,  as  In  Pearce  v.  01- 
nef,  supra,  was  made  the  cause  of  action  at 
law,  equity  enjoined  the  plaintiff,  shown  to  be 
guilty  of  the  fraud,  from  prosecuting  the  ac- 
tion. Our  equity  reports  contain  many  illus- 
trations of  the  practice.  Hadl^  v.  Rountree. 
50  N.  C.  107.  The  underlying  principle  is 
that  the  Judgment  of  a  sister  state  will  be 
given  the  same  faith  and  credit  which  Is 
given  domestic  Judgments. 

It  Is  contended,  however,  and  vrlth  force, 
that  the  "faith  and  credit"  to  be  given  such 
judgment  is  measured  by  the  law  of  the  state 
In  which  It  Is  rendered.  We  find,  upon  ex- 
amining the  decisions  made  by  the  Maryland 
court  that  In  that  state  a  court  of  equity  will 
enjoin  the  enforcement  of  a  Judgment  obtain- 
ed by  fraud.  We  had  no  doubt  that  such 
was  the  law  in  that  state.  In  Little  v.  Price, 
1  Md.  Ch.  182,  the  chancellor  says:  "Tbe  ob- 
ject of  an  Injonction  to  stay  proceedings  at 
law,  either  before  or  after  judgment  la  to 
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prerent  tbt  party  against  wbom  It  ItsoM 
from  arallliv  Ummlf  of  an  unfair  advantage 
resulting  from  accident,  mistake,  frand  or 
otherwise,  and  whlcta  would  therefore  be 
ajalnat  conscience.  In  such  cases  the  court 
will  Interfere,  and  restrain  him  fn>m  ns- 
tng  the  adrantage  which  he  has  improperly 
gained"— dtlng  Story's  Bq.  t  680  et  seq.  In 
Wagner  T.  Shank,  69  Md.  818,  It  appears  that, 
when  the  complainants  were  smnmoned  In 
the  original  actions,  they  employed  ooonsel  to 
defend  them.  Hm  coansel  saw  plaintiff  In 
tbe  actions,  and  be  conclnded  to  dismiss  the 
caaes.  and  execnted  an  agreement  to  do  so. 
Counsel  notified  his  clients  of  tbe  agreement, 
and  "they  supposed  the  matter  was  finally 
disposed  of,  and  gare  themselves  no  further 
concern  about  It"  ^le  plaintiff,  without 
notice  to  coonsel  or  parties,  had  the  magis- 
trate to  enter  Judgments,  In  1,286  cases, 
amoontlng  to  $127386  and  $2,886^  costs. 
Miller,  J.,  after  reciting  the  facts,  says: 
"These  facts  alone  make  a  plain  case  for  re- 
lief In  equity.  *  *  *  As  to  the  Jurisdic- 
tion of  a  court  of  equity  to  pass  the  decrees 
appealed  from,  we  ^tertaln  no  doubt.  There 
are  prayers  in  most  of  these  bills,  not  (mly 
that  these  Judgments  may  be  perpetually  en- 
Joined,  but  that  they  may  be  canceled."  Af- 
ter citing  authorities  sustaining  the.  right  of 
complainant  to  have  the  relief  prayed,  he  con- 
cludes: "And  these  dedslons  are  founded  on 
tbe  tme  principles  of  equity  Jurisprudence, 
which  Is  not  merely  remedial,  but  Is  also  pre- 
ventive of  Injustice."  Concluding  a  very  able 
<q)lnion,  he  says:  "The  strong  arm  of  a  court 
of  equity  has  protected  the  complainants,  and 
the  decrees  in  their  favor  will  be  affirmed." 
It  is  thus  apparent  that  the  Judgment  ob- 
tained by  tbe  frand  of  plaintiffs,  as  found  by 
the  Jury,  would  be  open  to  attack  in  the 
courts  of  Maryland  upon  the  universally  ac- 
cepted principles  of  equity  Jurisprudence  in- 
voked in  the  courts  of  tills  state,  and  in  giv- 
ing the  defendant  relief  we  are  0ving  the 
Judgment  the  same  "faith  and  credit"  which 
it  has  In  that  state.  Mr.  Bailey,  in  his  work 
on  Jurisdiction,  202,  203,  notes  the  lan- 
guage of  Judge  Gray  In  Christmas  v.  Rnsaell, 
supra,  and  Fuller,  C.  J.,  In  Cole  v.  Cunntng- 
tiain,  supra,  saying:  "However  It  should  be 
conceded  that  whatever  may  have  been  the 
role  In  the  court  prior  to  the  declelon  in  Cole 
V.  Cunningham,  that  the  rule  there  stated 
must  be  taken  as  the  present  doctrine  of  that 
court"  He  notes  the  diversity  in  the  several 
states,  saying  that  in  Maryland  the  court  has 
not  followed  the  rule  In  Cunningham's  Case, 
citing  Hambleton  v.  Glenn,  72  Md.  861.  20 
Atl.  121.  In  that  case  the  question  was 
whether  in  that  state  the  Judgment  rendered 
Id  Virginia  could  be  collaterally  attacked 
for  fraud.  That  Is  not  tbe  question  here, 
hnt  whether  In  Maryland  the  Judgment  of  Its 
own  courts  could  be  enjoined  in  equity  for 
fraud,  and,  as  we  have  seen,  it  may  t>e.  We 
are  not  seeking  to  know  what  the  courts  of 
Maryland  would  permit  to  be  done  If  a  North 


Carolina  Judgment  was  sued  upon  there,  bot 
what  they  will  permit  to  be  done  when  one  of 
their  own  Judgments  is  sued  upon  or  attacked 
for  fraud.  The  plaintiff  says,  bowever  this 
may  be,  the  defendant  can  have  this  relief  on* 
ly  In  Maryland;  that  he  must  go  into  that 
state,  and  attack  the  Judgment  or  enjoin  tbe 
plaintiff.  Mr.  Freeman  says;  "If  the  Judg- 
ment was  procured  under  circumstances  re- 
quiring Its  enforcement  to  be  enjoined  In 
equity,  the  question  will  arise  whether  these 
circumstances  may  be  interposed  as  a  defense 
to  an  action  on  the  Judgment  in  another  state. 
Notwithstanding  expressions  to  the  contrary, 
we  apprehend  that.  In  bringing  an  action  in 
another  state,  the  Judgment  creditor  must 
submit  to  the  law  of  the  forum,  and  must 
meet  the  charge  of  fraud  In  its  procurement, 
when  presented  In  any  form  in  which  fraud 
might  be  urged  In  an  action  oh  a  domestic 
Judgment  If,  In  the  state  In  which  the  ac- 
tion is  pending,  fraud  can  be  pleaded  to  an 
action  on  a  domestic  Judgment  it  is  equally 
available  and  equally  efficient  in  actions  on 
Judgments  of  other  states.  *  *  *  It  Is 
true  that  two  of  the  decisions  of  the  Supreme 
Court  of  the  United  States  contain  the  gen- 
eral statranent  that  the  plea  of  fraud  Is  not 
available  as  an  answer  to  an  action  on  a 
Judgment — citing  Cbristmas  v.  Russell  and 
Maxwell  T.  Stewart  supra.  We  apprehend, 
however,  that  these  decisions  are  Inapplicable 
In  those  states  in  which  the  distinctions  be- 
tween law  and  equity  are  attempted  to  be  abol- 
ished, and  equitable  as  well  as  1^1  defenses 
are,  when  properly  pleaded,  admissible  In  ac- 
tions at  law."  Freeman  on  Judgmeots,  {  676. 
If  those  states  in  which  equitable  remedies 
were  administered  only  by  courts  of  equity 
enjoined  proceeding  at  law  upon  a  Judgmoit 
obtained  by  fraud,  why  should  not.  In  those 
courts  administering  legal  and  equitable 
rights  and  ranedles  in  one  court  and  <me 
form  of  action,  the  defendant  be  permitted  to 
set  np  his  equitable  defense  to  the  action  on 
the  Judgment?  The  question  Is  answered  by 
the  case  of  Gray  v.  Bicycle  Co.,  167  N.  Y.  848, 
60  N.  B.  663,  82  Am.  St  Kep.  720.  The  action 
was  brought  on  a  note  which  tbe  court  held 
was  merged  into  a  Judgment  rendered  In  In- 
diana. It  waa  alleged  that  the  Judgment  was 
procured  by  fraud.  Venn,  J.,  said  that  It  was 
admitted  that  "even  a  foreign  Judgment  may 
be  successfully  assailed  for  fraud  in  its  pro- 
curement •  •  •  It  was  not  necessary  to 
go  into  the  state  of  Indiana  to  obtain  relief 
from  the  Judgment  through  Its  courts,  for, 
as  we  have  held,  a  court  from  one  state  may, 
when  It  has  Jurisdiction  of  the  parties,  de- 
termine the  question  whether  a  Judgment  be- 
tween them,  rendered  in  another  state,  was 
obtained  by  fraud,  and.  If  so,  may  enjoin  the 
enforcement  of  it  although  Its  snbject-matter 
is  situated  in  such  other  state.  Tbe  asser- 
tion of  the  foreign  Judgment  as  a  bar  In  this 
action  was  an  attempt  to  enforce  It  Indirectly 
and  It  was  tbe  duty  of  the  trial  court  to  said 
tbe  case  to  the  Jury  with  the  Instruction  that, 
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If  fbar  ftnmd  the  Judgment  wee  pzocorad  by 
fraud.  It  coold  not  be  uiwted  u  a  bar  In 
this  state.'*  DaTls  t.  Oonm^  ISl  M.  Z.  112, 
179,  40  N.  SL  44ft  The  same  role  is  laid 
down  bjr  Black. 

In  some  of  ttw  states,  irtm  the  fonnal 
distinction  between  law  and  equity  abro* 
gated,  the  law  allows  equitable  defenses  to 
be  Bet  up  In  an  action  at  law.  Hence^  In  tboee 
states,  when  the  salt  ia  tnonght  oiKra  a  do- 
mestic judgment,  tiie  dtttttidant  la  allowed 
to  plead  any  drcnmstaiuea  ot  ftand  whldh 
would  have  justified  a  court  ct  equity  in  in- 
terfering in  his  behalf.  Now,  when  the  same 
judgment  Is  ma^  the  basis  of  an  action  of 
anotherstate,  he  oui^t  to  be  allowed  the  same 
latitude  oi  defense;  fw  if  It  were  othenrise, 
the  foreign  court  would  be  required  to  give 
greater  faith  and  credit  to  ibe  judgment  than 
It  is  entitled  to  at  home,  which  the  Constita- 
tlon  does  not  require.  Black  on  Jndgmenti, 
I  91&  That  the  defense  made  1^  defendant 
may,  under  our  Code,  be  aet  up  by  way  of 
answer,  la  well  seWed.  Ti»  cases  in  Kwlnt 
are  ooUected  In  Clark's  Oode  (8d  Ed.)  p.  288. 
The  remaining  qnesUon  la  whether  the  de* 
ttote  la  available  to  defauSant  In  a  justlcc^s 
court  It  la  said  that  the  remedy  of  dtfmd- 
ant  being  an  Injunction  agalnat  proceeding 
wiUi  tbB  action,  resort  must  be  bad  to  the 
superior  court  haTlug  equitable  jurisdiction. 
The  question  Is  not  free  fmn  dUBculty.  It 
would  Bean,  however,  tbat  In  Tlew  of  the  tre* 
quoit  dedsloDS  of  this  court  that  while  a 
jnsHcG^s  court  has  no  jurlsdletira  to  admin- 
ister or  enforoe  an  equitable  cause  of  action 
a  defendant  may  Interpoee  an  equitable  de- 
fense In  that  court  Hie  honor  correctly  sub- 
mitted the  issue  raised  by  the  defense.  In 
Luta  T.  Tfaompeon,  87  N.  O.  884,  the  defend- 
ante  sought  to  preroit  a  reooreiy  vipoa  a  bcmd 
hy  showing  that  it  had  been  executed  In  ac- 
cordance with  CMTtain  agreonenta,  and  that 
by  reason  gt  vrtkldt  It  would  be  Inequitable 
to  enforoe  me  part  of  It  and  leaTO  ttie  oOier 
part  unfulfilled.  The  objection  was  made 
that  tills  defense,  being  equitable  tn  Ita  char- 
aetw,  could  not  be  interposed  In  a  justloe^ 
court  Rufflu,  J.,  said:  "Wbaterer  snob  a 
court  baa  jurisdiction  of  the  principal  mattw 
of  an  action,  aa  on  a  bond,  for  Instance,  It 
must  neceasarlly  have  jnrtsdlctUm  of  every 
Incidental  question  necessary  to  Ita  proper 
determination ;  and  though  It  cannot  afflrm- 
atlvely  administer  an  equity,  It  may  so  far 
recognlie  it  as  to  admit  it  to  be  set  up  as  a 
defensew"  In  McAdoo  t.  Galium,  86  N.  O. 
419.  originating  ia  a  justice's  court  for  ttie 
pnrpoee  ot  ousting  defoidanti,  tenanta  of  the 


plalntlft  the  defendanta  est  19  by  way  of  de- 
fense a  contnct  tar  a  renewal  of  tiw  leas^ 
etc  To  the  objection  that  the  justice  bad  no 
jurlsdictian  to  hear  soch  defense,  Smith.  C 
J.,  said:  "While  this  prorlalon  la  not  Itself 
a  renvwal  so  as  to  vest  an  estate  in  the  de- 
fendanta for  the  eocceerive  term.  It  gave  them 
an  equity,  which.  lAUe  It  cannot  be  qpedfi- 
cally  enforced  in  ttie  oonrt  ot  a  justice  will 
be  recognlaed  as  a  defense  to  a  proceeding 
for  tba  ejectment  of  the  defendanta."  Hurst 

Bmett  91 N.  0. 889^  We  can  see  no  good 
reason  why  the  defendant  may  not  aet  up,  by 
way  of  defense,  the  facta  which  show  that 
the  judgment  plaintiff's  cause  of  actkm.  was 
obtained  by  fraud  practiced  uptm  him.  Bell 
T.  Howerton,  lU  N.  C.  78.  15  8.  B.  891; 
Holden  T.  Warroi,  118  N.  a  826,  24  8.  E. 
770:  Vance  r.  Vance,  118  N.  a  865.  24  8.  B. 
768.  These  and  other  cases  in  our  reports 
Ulnstrate  the  rule  of  practice,  that  equitable 
defenses  may  be  set  iqi  In  the  court  of  a 
jnstlOQ  of  the  peace.  In  Earp  t.  Mlnton.  188 
N.  a  202,  SO  8.  B.  624,  the  snlt  was  not  upon 
a  jndgmrat,  but  the  jTidgmott,  In  an  action 
betweoi  the  platatUf  and  another  party,  one 
Oranor.  was  offered  In  evidence  to  sustain 
plaintiff's  title.  The  judgment  whei  so  of- 
fered, coold 'not  be  attacked  collaterally,  as 
shown  both  upon  reason  and  the  authorities 
dted.  In  our  case,  the  defoidant  If  In  the 
superior  court  would  have  pleaded  the  fraud 
In  bar  of  plaintiff's  recov^,  just  as  If  the 
suit  had  been  upon  a  bond  under  seal  obtain- 
ed by  fraud.  We  can  see  no  good  reason  why 
he  may  not  for  the  same  purpose,  eet  It  up 
In  the  justice's  court  It  would  be  Incompat- 
Ible  with  our  conception  of  raneiUal  justice 
under  the  code  system  to  require  the  d^end- 
ant  to  submit  to  a  judgment  and  be  compelled 
to  resort  to  another  court  to  oijoln  Ite  en- 
forcement This  is  (me  of  tbe  InconTenloices 
of  the  old  system  whldi  was  abolished  by  the 
Oonstltntion  and  the  adc^on  of  the  code 
practice.  We  but  follow  the  line  marked  by 
Bnffln.  J.,  when  he  announced  ttie  general 
principle  In  Lute  v.  Thompson,  supra. 

We  find  no  error  In  the  ruling  of  his  honor 
In  regard  to  the  burden  of  proof  or  probatlTe 
force  of  the  testimony  required  to  establldi 
the  defense.  We  have  examined  the  author' 
Itlea  dted  by  plaintiffs*  counsel,  and  while 
ttiere  ia^  to  say  the  least  aome  apparent  con- 
flict we  are  of  the  opinion  that  the  cooelu- 
sl(m  reached  by  us  is  in  accordance  with  the 
wdght  of  antliorlty  and  those  t»eat  ■oatrineJ 
by  roasoni 

There  is  no  errror. 
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NEWMAN  «t  al.  T.  NBWMAN  et  a.1 
(Snpremt  Oonrt  of  Arroali  of  Weat  Vlrfinla. 

Oct.  jsTiwe.) 

1.  Wiixa— Oolwnuanon  — Natou  of  Di- 

The  wUI  bdov  does  not  Toit  In  the  widov 
an  abeolnte  fee  estate,  but  resta  In  ber  a  life 
MUte,  and  creates  a  trust  In  her  ai  trustee  for 
the  benefit  of  ber  children. 

[Ed.  Note.— For  cases  in  point,  ass  toL  40, 
Cent.  Die.  Wills,  i|  1418-1421.] 

2.  Tbtjsts— CowmuonvB  Tbubts— Laohm. 

The  defense  of  laches,  though  not  applying, 
aj  a  general  nile,  to  an  express  trust,  does  ap- 
ply to  a  coostmctiTe  trust. 

IE<L  Note.— For  cases  in  point,  sea  toL  47, 
Cent  Dig.  Trusts,  |  678.] 

8.  Saio— BHToionatifT. 

Wbera  a  trustee  holding  under  u  express 
trust  uses  the  trust  property  In  the  purchase 
sod  conveyance  of  land  to  another,  In  rlolatlon 
of  the  trust  and  with  notice  of  it,  it  creates  a 
coDstnictiTe,  not  an  express,  tnisC  In  that  third 
person,  nnd  laches  wllf  np^y  In  favor  of  each 
person  as  a  defense  against  the  enforcement  of 
such  trust. 

[Ed.  Note.— For  cases  in  p<^t,  see  Tol.  47, 
Cent.  Dig.  Trusts,  I  673.] 

4.  Advkbse  Possission— Coal  iif  Place. 

The  statute  of  limitation^  for  want  of  ad- 
Terse  actual  possesion,  does  not  ai^ly  in  favor 
of  one  claiming  coal  In  state  of  natofe  In  place 
not  developed. 

[Ed.  Note.— For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  PosseHdon,  »  8S,  80,  88, 
487:  ToL^  Cent  Dig.  Mbus  and  l&erala,  I 
135.^ 

(SyUabns  by  the  Oonrt) 

Anpeal  from  CHrcoft  Oonrt,  Mason  County. 

BUI  by  L  y,  Newman  and  others  against 
W.  G.  Newman  and  othOTt  Decree  for  plaln- 
turti,  and  defendants  appeaL  Benraed,  and 
bill  dlamlssed. 

John  R  Beller  and  Rankin  Wiley,  for  ap- 
pellants. John  W.  English,  W.  B.  Ounn,  and 
C.  E.  Hogg,  for  appellees. 

BRANNON,  X  Isaac  Newman  died  In 
1886,  leaviiv  wlU  and  a  torge  estete,  con- 
sisting of  Tailous  tracts  of  land  and  alares 
and  otber  personal  property.  His  will  con- 
tained the  following  provisions;  "I  do  bere- 
by  authorize  my  beloved  widow  to  dispose  of 
my  property  real  and  pwsonal  when  It  shall 
be  for  the  benefit  of  the  family  and  In  all 
cases  tt  shall  be  legal  In  law  for  the  benefit 
of  my  eight  children  namely  Jnnlns  BasHiani 
Newman,  Tli^lnla  Bastbam  Newman,  Mary 
Gatb— rise  Newman,  William  Walter  New- 
man, Jcim  Green  Newman,  Snsan  Ann  New- 
man, Sarah  Jane  Newman,  Isaac  Tuibnren 
Newman  and  If  ai^  other  shall  be  bom  to  my 
wife  wlthbi  nine  montlis  after  my  death. 
And  tbB  court  la  not  to  require  security  for 
the  faithful  discharge  as  I  have  unbounded 
eonfldoice  In  her  virtue  and  love  for  tihe 
Interest  of  those  she  Is  left  to  protect  Sub- 
ject bowerer  to  tike  possibility  that  she  should 
become  the  wife  of  another  man;  In  that 
event  the  Is  to  surrender  my  childrena'  prop- 
erty as  before  named  to  my  brotlier-fn-lawB 
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WlUlam  Oeorfs  and  Albert  O.  Bastlkam,  who 
I  do  anralnt  Bncutori  In  Hut  contin- 
gency." He  left  a  number  of  children.  Mary 
Newman,  the  widow,  made  deeds  to  different 
children  of  different  tracts  of  land  vested  In 
her  by  Uie  will,  and  by  ber  will  devised  other 
lands  to  some  of  the  children,  leaving  out 
W.  W.  Newman,  her  eon.  To  her  udd  son 
she  conveyed  the  half  of  th»  home  farm  of 
884  acres.  The  controverqr  In  thla  case  arlsee 
from  the  fact  that  the  widow.  Mary  New- 
man, conveyed  to  Loman  Gibbs  a  small  tract 
of  land  vested  in  ber  by  her  husband's  will 
In  exchange  for  the  coal  In  a  tract  of  400 
acres  of  land  owned  by  Qlbbs,  and  GIbbs 
conveyed  said  coal  to  W.  W.  Newman.  Thua 
Mary  Newman  purchased  said  coal  with  land 
which  she  derived  under  her  husband's  will. 
I.  y.  Newman  and  others,  as  cblldrok  and 
grandchildren  of  said  Isaac  Newman  and 
Mary  Newman,  brought  a  chancery  suit 
against  the  heirs  of  W.  W.  Newman,  claim- 
ing that,  as  the  said  400  acres  of  coal  was 
purchased  with  land  of  the  estate  of  Isaac 
Newman,  it  was  a  trust  estate  In  the  bands 
of  W.  W.  Newman  for  the  common  benefit 
of  all  those  Interested  In  the  estate  of  Isaac 
Newman;  that  Mary  Newman  held  the  land 
which  she  conveyed  to  Qlbbs  In  trust  for 
the  benefit  of  the  children  of  her  husband; 
and  that  W.  W.  Newman  was  well  aware  of 
such  trust,  and  took  the  deed  for  the  said  coal 
with  notice  of  such  trust  and  therefore  held 
It  subject  to  their  rights,  and  asked  a  parti- 
tion thereof  for  the  common  benefit  of  all 
entitled  under  the  will  of  Isaac  Newman. 
The  circuit  court  of  Mason  county  sustained 
the  plalutifCs*  claim,  holding  the  land  In  tbe 
hands  of  the  heirs  of  W.  W.  Newman  to  be 
still  subject  to  tbe  trust  created  by  the  will, 
and  Imposed  upon  Mary  Newman  as  trustee 
under  It,  and  decreed  that  the  said  coal  be 
partitioned.  From  thla  decree  tbe  heirs  of 
W.  W.  Newman  have  appealed. 

Tbe  first  question  that  arises  In  the  case 
is  this:  The  defense  contends  that  tbe  wilt 
vested  in  Mary  Newman  an  alraolute  estate 
In  fee  fbr  ber  own  absolute  use.  to  be  con- 
veyed away  as  she  might  choose,  without 
any  account  to  the  children  of  her  husband; 
while  the  plaintiff  claim  that  the  will  created 
an  express  trust  in  Mary  Newman,  by  which 
she  held  the  estate  In  trust  for  the  benefit 
of  the  children  of  ber  husband,  saving  a 
life  estate  to  herself.  Tbe  defense  relies  upon 
ttiat  rule  of  law  given  In  many  decision^  that 
where  a  will  devlaea  land  to  a  permm  to  dis- 
pose of  at  bis  pleasnrek  aucb  devisee  has  tbe 
absolute  property,  even  tiioni^  bis  Interest  la 
called  by  the  will  a  '*llfe  estate,"  and  there 
Is  a  proviidini  wherd»y  what  may  remain  un- 
disposed of  at  ttw  death  of  tiie  devisee  goes 
to  anotiier  peRKm.  Melstm  t.  Cooper,  4 
Leigh  (ya.)  408;  Mllbollen  t.  Blce^  18  W.  ya. 
S19;  Wllmoth  v.  Wlbuotb,  84  W.  ya.  428, 
12  S.  B.  781 ;  Bnglerth  v.  Kellar,  SO  W.  ya. 
260,  40  8.  B.  465;  Brown  T.  Strotber  (ya.) 
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47  S.  B.  236;  Cole  t.  Cole,  79  Va.  251; 
nail  T.  Palmer  (Va.)  12  S.  E.  618.  11  L.  B. 
A,  610,  24  Am.  St  Rep.  653;  Burwell  v. 
Anderson,  3  Lelgb  (Va.)  348.  But  we  hold 
that  this  aoctrlQe  does  not  apply  to  this  case, 
because  we  think  that  It  is  plain  that,  tbou£h 
the  testator  Intended  to  give  the  widow  a 
support  out  of  the  whole  estate,  yet  he  did 
not  Intend  ber  to  consume  the  whole  for  ber 
own  purposes,  but  Intended  to  vest  In  ber  the 
property  for  the  benefit  of  her  children.  The 
win  gives  her  a  power  of  disposition.  It  Is 
true,  and  that  generally  carries  the  absolute 
ownership;  but  If  the  will  evinces  a  differ- 
ent purpose,  that  power  of  disposition  does 
not  have  that  effect  In  this  case  the  will, 
while  giving  a  power  of  disposition  to  the 
widow,  yet  declares  that  it  Is  to  be  exer- 
cised for  the  benefit  of  the  children,  naming 
them.  It  does  not  say  that  she  shall  exercise 
the  power  of  sale  for  her  sole  use,  or  that 
she  may  consume  the  proceeds.  The  will 
says  she  shall  only  exercise  the  power  of  dls* 
position  "when  it  shall  be  for  the  benefit 
of  the  family."  This  shows  a  restricted  pow- 
er of  disposition.  It  shows  that  It  can  only 
be  exercised  for  the  benefit  of  the  family, 
widow  and  children  together.  The  very 
clause  constituting  the  devise — the  vital  de- 
vising clause — tells  that  the  devise  to  the 
widow  is  for  the  common  benefit  of  the 
entire  family.  Moreover,  the  will  makes  the 
devise  subject  "to  the  possibility  that  she 
should  become  the  wife  of  another  man;  In 
that  event  she  Is  to  surrender  my  cblldrens' 
property  as  before  named  to  my  brother-In- 
laws."  Now  here  the  testator  calls  the  prop- 
erty "my  childrens'  property,"  and  provides 
for  the  widow's  estate  to  end  on  her  re- 
marriage. If  he  intended  to  give  her  com- 
plete ownership,  wliy  this  provision?  We 
cannot  help  thinking  that,  while  the  testator 
Intended  to  provide  amply  for  his  wife  out  of 
his  large  c^ate.  he  yet  remembered  that 
be  had  children  to  be  provided  for.  He  re- 
posed full  confidence  In  his  wife  to  deal  JtLst- 
ly  with  hla  children;  even  In  that  clause  he 
manifested  an  Intent  that  his  wife  should 
care  for  and  protect  his  chlldraa  with  the 
property  vested  In  ber.  We  deem  It  hardly 
necessary  on  this  point  to  cite  authority,  since 
it  Is  only  a  question  of  the  purpose  of  New- 
man as  manifested  In  his  will ;  but  I  cite 
Cresap  v.  Cresap,  34  W.  Va.  310,  12  S.  B. 
527.  Mllhollen  V.  Rice,  13  W.  Va.  610,  and 
Young  V.  Bradley,  101  U.  S.  782,  26  L.  Bd. 
1044,  as  reflecting  light  on  this  particular 
matter.  As  the  will  gives  power  of  disposi- 
tion to  the  widow  for  the  benefit  of  the  chil- 
dren, counsel  ask,  who  was  to  say  when 
her  act  of  sale  would  be  proper?  We  answer, 
a  court  of  equity,  which  has  power  to  ad- 
minister trusts  and  control  trnstees.  If  the 
will  did  confer  absolute  property  upon  Mary 
Newman,  that  would  end  ttie  case,  for  she 
would  have  perfect  right  to  excliange  land 
which  was  derived  from  ber  husband  ft>r  the 
coal,  and  give  it  to  her  son,  W.  W.  Newman, 


free  of  any  trust;  but,  as  we  deny  that  the 
vrlll  confers  such  absolute  estate,  we  must 
go  on  with  further  qnesttons  arising  in  the 
case. 

The  plalntifCs  properly  claimed  that  the 
will  created  only  a  trust  estate  In  Mary  New- 
man, and  they  say  that  as  Mary  Newman 
held  the  land  In  trust,  so  did  W.  W.  New- 
man, and  so  do  his  heirs.   They  say  that 
there  is  no  difference  between  the  tenure 
of  Mary  Newman  and  W.  W.  Newman.  It 
is  undeniable  that  W.  W.  Newman,  when 
Gibbs  conveyed  the  coal  to  him,  had  full  no- 
tice of  the  trust  aforesaid.   It  is  settled 
law  that  one  acquiring  trust  property  with 
notice  of  a  trust  from  a  tmstee  Is  himself 
a  trustee,  holding  the  property  on  the  same 
trust  under  which  his  grantor  held  it  "A 
trust  fond  may  be  pursued  by  the  beneficiary, 
as  long  as  the  same  can  be  identified,  into 
any  land  or  other  form  of  investment  made 
by  the  tmstee,  as  the  law  raises  an  implied 
trust  as  to  such  property  in  their  behalf." 
Marshall  v.  HaU,  42  W.  Va.  641,  26  S.  B. 
300.   See  Orumrlne  v.  Crumrine,  50  W.  Va. 
226,  40  S.  B.  841,  88  Am.  St  Rep.'  859; 
Reel  V.  Reel  (W.  Va.)  52  S.  B.  1023;  Webb 
V.  Bailey,  41  W.  Va.  463,  23  S.  E.  644; 
Heth  V.  Richmond  R.  R.,  4  Orat.  (Va.)  482, 
50  Am.  Dec  88;  Vance  v.  Kirk,  29  W.  Va. 
344,  1  8.  E.  717;  Barksdale  v.  Finney,  14 
Orat  (Va.)  838.   The  many  authorities  sus- 
taining this  position  are  collected  in  that 
valuable  work,  American  &  English  Dedsions 
In  Equity,  vol.  2,  p.  652,  showing  that  trust 
funds  may  be  followed  up.   Hogg's  Equity 
Prlnc,  763,  is  full  authority  on  this  point 
So  the  right  of  the  plalntifFs  to  follow  np 
this  coal  originally  Is  very  clear,  but  th^  are 
barred  by  great  lapse  of  time.   The  convey- 
ance of  the  coal  to  W.  W.  Newman  from 
Gibbs  dates  August  16,  1853,  and  so  does 
the  deed  from  Mary  Newman  to  Gibbs.  and 
this  suit  was  brought  in  19<^ — a  great  span 
of  49  years,  and  none  of  the  parties  under 
any  disability.    But  the  plaintiffs  say  that 
neither  the  statute  of  limitations  nor  laches 
applies.  Tb^  argue  that  the  statute  of  lim- 
itations does  not  ajfply  to  an  express  trust 
and  that  laches  does  not.  "No  statute  of 
limitation  runs  against  an  express  trust,  nor 
does  lapse  of  time  avail  until  the  duties 
are  ended  or  the  trust  disavowed."  Gapa 
V.  Qapen,  41  W.  Va.  422,  23  S.  B,  579.  Ex- 
press trusts  are  not  liable  to  the  statute, 
and  for  the  most  part  not  liable  to  laches, 
though  sometimes  even  an  express  trust  is 
lost  by  great  lapse  of  time.   See  Woods  v. 
Stevenson,  43  W.  Va.  149,  27  S.  E.  309. 
That  is  the  law  of  express  trusts,  and  If 
Mary  Newman  held  the  title  to  the  coal 
which  Gibbs  conveyed  to  W.  W.  Newman, 
doubtless  the  trust  would  be  enforceable 
against  her;  but  W.  W.  Newman  ia  not 
Mary  Newman.    She  would  bold  under  an 
express  trust;  he  did  not    What  is  the  (diar- 
acter  of  trust  under  which  W.  W.  Newman 
beld?  It  was  not  an  express  trus^  bnt  a 
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ronstnictlTe  trnst  Here  lies  the  controlling 
distinction  In  this  case.  W.  W.  Newman  did 
I  not  take  as  a  trustee  by  the  terms  of  hla 
I  deed,  as  that  Is  an  absolute  ooQv^ance  to 
I  blm,  tbns  denying  any  tmsteeshlp.  There 
Is  no  competent  evidence  to  prore  that  he 
agreed  to  hold  in  trtist  I.  V.  Newman  says 
he  did  so,  but  W.  W.  Newman  being  dead, 
and  I,  y.  Newman  being  a  plaintiff,  nnd 
une  to  be  benefited  by  an  enforcement  of 
'  the  trust,  his  evidence  Is  wholly  Incompetent 
W.  W.  Newman,  on  the  theory  of  the  plain- 
tiff, took  hU  estate  In  the  coal  ex  maleflcio — 
that  Is,  in  wrong ;  In  fraud  of  the  rights  of 
those  Interested  In  the  trust  He  took  In 
hostility  to  their  rights,  not  In  acknowledg- 
ment of  their  rights.  Say  tiiat  he  took  In 
fraud  of  their  rights.  Taking,  however,  with 
notice  of  the  trust  equity  would  make  him 
I  ctmstructlve  trustee  nnder  a  constructive 
trust,  not  under  an  express  trust  He  never 
i  did  a  thing  to  recognize  any  obligation  rest- 
ing on  him  as  trustee,  nor  did  bis  heirs. 
Hogg's  Equi^  Prlnc,  738,  classifies  trusts 
in  two  general  divisions — "direct  or  express 
I  tmsts  (that  la,  those  springing  from  agree- 
ment of  the  parties),  and  Into  constructive 
or  Implied  trusts  (that  Is,  those  created  by 
the  rales  and  principles  of  equity).  Under 
this  latter  class  fall  all  those  trusts  known 
distinctively  as  Implied  or  constructive,  as 
j  n-ell  as  those  called  'resultant' ;  those  arising 
I  from  acts  of  fraud  or  otherwise;  in  shorty 
all  those  that  do  not  sprlug  from  the  agrn**- 
ment  of  the  parties.  *  •  ♦  A  construct- 
ire  trust  Is  one  not  created  by  any  words 
eltha  expressly  or  Impliedly  evincing  a  di- 
rect Intention  to  create  a  trust,  but  only  by 
the  construction  and  operation  of  equity  In 
order  to  satisfy  the  demands  of  Justice."  I 
sQbmlt  that  W.  W.  Newman  was  not  holding 
under  an  express  trust  but  under  a  con- 
Btmctive  trust — one  made  or  created  'by  the 
law  of  equity  Jurisprudence.  Currence  v. 
Ward,  43  W.  Va.  367,  27  S.  E.  329;  2  Minor's 
Inst  18S;  IB  Am.  &  Eng.  Ency.  h.  (2d  Ed.) 
1123.  This  Is  not  a  trust  assumed  by  the 
consent  of  Newman,  but  It  Is  Imposed  upon 
blm  against  his  will  by  equity  law,  because 
be  did  a  wrong  In  taking  property  bought 
with  tn»t  property.  Such  a  trust  is  some- 
times called  an  "Involnntary  trust"  and  some- 
times a  "trust  ex  maleficlo."  "The  basis  of 
a  constructive  trust  is  fraud,  actual  or  con- 
rtrnctlve."  15  Am.  &  Eng.  Ency.  L.  (2d  Ed.) 
1185.  It  Is  In  the  failure  of  counsel  for  the 
plaintiffs  to  recognize  this  distinction  between 
express  and  constructive  trusts  that  their 
contention  falls.  Thus,  W.  W.  Newman,  hold- 
ing under  a  constructive  trust  is  protected 
bjr  the  lapse  of  49  years.  All  the  plaintiffs 
knew  of  his  deed,  as  it  was  at  once  put  on 
record.  Outside  of  that,  the  evidence  fully 
establishes  notice  on  the  plalntlfEs  of  that 
deed.  Tbey  were  bound  to  know  of  It  and 
did  know  of  It  Lafferty  t.  Lafferty,  42  W. 
Va.  783,  26  S.  E.  262.  True,  the  statute 
of  llmItatl(HU  does  not  apply,  because  the 


coal  was  not  developed,  and  there  was  no 
adverse  possession  of  It,  as  it  was  In  a  state 
of  nature.  Wallace  v.  Blm  Grove,  62  8.  E. 
485,  58  W.  Va.  — .  But  this  being  a  suit 
to  enforce  a  constructive  trust,  that  limita- 
tion raised  by  equity  law  called  "Inches" 
does  apply.  It  Is  not  true  that  limitation 
and  laches  do  not  apply  to  any  trust  Tbey 
do  not  apply  to  express  trusts,  but  do  apply 
to  constructive  trusts.  Woods  v.  Stevenson, 
43  W.  Va.  149,  27  8.  B.  309,  holds  that  ex- 
press trusts,  cognizable  only  in  equity,  are 
alone  free  from  limitation  created  by  laches 
or  statute.  All  other  trusts,  whether  legal 
or  equitable,  are  either  subject  to  the  stat- 
ute of  limititions.  or  liable  to  be  barred  by 
laches."  Hogg's  Equity  Prlnc.  I  667,  plainly 
makes  this  distinction,  saying  that  time  does 
not  run  against  a  suit  to  enforce  an  express 
trust  till  the  trustee  denies  the  trust  and 
the  beneficiary  has  notice  of  it;  "but  those 
trusts  which  arise  by  operation  of  law,  as 
all  constructive  trusts,  are  within  the  opera- 
tion of  the  statute  of  limitations."  Many 
West  Virginia  and  Virginia  authorities  are 
cited  by  Mr.  Hogs-  In  28  Am.  &  Eng.  Ency. 
L.  (2d  Ed.)  1133,  this  distinction  between 
express  and  constructive  trusts,  for  the  pur- 
pose of  limitation.  Is  recognized.  There  It 
Is  stated  that  when  the  trust  ends  In  any 
way  the  statute  runs.  The  trust  of  Mary 
Newman — the  express  trust — ended  with  the 
conveyance  by  her  to  Glbbs  of  trust  land. 
In  wrong,  for  the  purchase  of  the  coal.  Then 
It  was  a  hostile  claim  by  W.  W.  Newman. 
Then  time  began  to  run.  A  mere  construct- 
ive trustee  may  protect  himself  by  limita- 
tion. Sheppard  v.  Turpln,  3  Grat  (Va.)  873. 
Laches  Ilea  "to  suits  to  charge  another  with  a 
constructive  trust,  and  the  like."  Hogg's 
Equity  Princ.  p,  417.  So  the  plaintiffs  are 
barred  of  relief  by  laches.  So  many  years 
fled  away  (nearly  half  a  century)  from  the 
date  of  the  deed  from  Mary  Newman  to 
Glbbs  and  the  date  of  the  deed  from  Glbbs 
to  W.  W.  Newman  for  the  coal  (both  the 
same  date)  16th  August  1853,  until  1902. 
when  this  suit  was  brought,  the  adverse  par- 
ties knowing  of  those  deeds.  No  stronger 
case  could  be  presented  for  the  application 
of  the  doctrine  stated  In  Trader  v.  Jarvls, 
23  W.  Va.  100;  that  Is:  "Delay  In  the 
assertion  of  a  right  unless  satisfactorily 
explained,  even  where  It  does  not  constitute 
a  positive  statutory  bar,  operates  In  equity 
as  an  evidence  of  ai^sent  acquiescence,  or 
waiver;  and  especially  is  such  the  case  in 
suits  to  set  aside  transactions  on  account 
of  fraud  or  infancy.  Laches  and  neglect  are 
always  discountenanced  by  a  court  of  equity." 
See  Phillips  v.  Plney,  53  W.  Va.  643,  44  S. 
B.  774,  97  Am.  St  Rep.  1040.  But  the  de- 
fense of  laches  is  rendered  clearer  still  as  a 
bar  by  the  fact  that  the  immediate  parties 
to  the  transaction,  who  above  all  others  could 
speak  the  truth  upon  it,  had  been  slumbering 
in  their  tombs  for  many  years  when  this 
suit  was  brought  The  mothor,  Mai7  New- 
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man,  died  In  1871, 17  jnn  after  the  recorda- 
tion of  tboK  deeda.  W.  W.  Newman  died 
In  1881, 80  yeaiB  after  tluwe  deeda  were  made. 
Wblle  iiaxy  Newman  and  W.  W.  Newmui 
lived  no  anlt  was  brought,  no  dalm  made; 
and  affcw  W.  W.  Newman  died  th^  waited 
18  TearB  before  atta(^lng  hia  children.  From 
appearances  these  pet^le  were  people  of  dur^ 
acter.  It  Is  not  to  be  presumed  that  a  just 
mother  would  do  Injustice  among  her  chil- 
dren. It  la  not  to  be  smiposed  that  W.  W. 
Newman,  a  lloensed  attorney,  and  a  member 
of  tbe  Virginia  Senate,  would  do  a  wrong 
to  his  brothers  and  sisters.  Why  this  coal 
was  conreyed  to  him  we  do  not  know.  If  he 
and  hia  .mother  were  In  life,  they  might  give 
us  a  perfect  defense  and  Justification  of 
tills  act;  but  their  Hps  are  sealed,  and  long 
have  been,  it  Is,  however,  fair  to  say  that 
the  lo^  acquiescence  on  the  part  of  the  oQxeac 
children  In  this  act  of  the  mother  and  brotii- 
er,  thdr  long  silence  while  the  mother  and 
brother  were  In  life,  speaks  forcibly  to  tell 
us  that  there  la  some  reasonable  Justiflcatlon 
of  this  transaction.  If  there  had  not  been, 
wby  thla  lon^  silence  and  acquleacoice  by 
tboae  deeply  Interested?  It  Is  a  strong  ar- 
gument against  ai^  action  by  a  court  of 
equity  after  so  loi^  a  time  that  the  partiea 
to  the  transaction  are  dead,  so  that  tiie 
truth  cannot  be  known.  This  Is  always  an 
argument  against  relief.  Pusey  v,  Oahlner, 
21  W.  Va.  460  (Syl.  point  8)>  The  disincli- 
nation of  courts  to  enforce  tmsta  after  long 
delay  la  well  stated  in  the  opinion  by  Judge 
Dent  and  the  anthorlties  given  In  Woods  t. 
Stevenson,  48  W.  Va.  149,  27  &  B.  80&. 

Another  aivnment  against  any  relief  lies  In 
the  fact  that  Mary  Newman  cmvqred  and 
devised  to  various  children  dlff^nt  tracts  of 
land,  some  of  which  have  been  sold  away 
and  othera  Incomb^ed  by  deeds  of  trust,  thus 
Involvii^  rights  of  third  parties.  How  can 
these  lands  be  brought  Into  hotchpot? 

Anoth»  argnment  advanced  I7  the  plain* 
turs  is  that  in  18S2  the  members  of  the 
Newman  family  met  and  agreed  upon  a  parti- 
tion of  the  land  orally,  which  was  carried 
partly  into  execution  by  the  conveyance  by 
Mary  Newman  of  aome  lands  to  some  chil- 
dren, and  that  by  that  oral  family  agreement 
certain  of  the  children  were  to  get  the  tract 
of  land  out  of  wbldi  Mary  Newman  con- 
veyed a  part  to  Olbbs  In  exchange  for  tiie 
coal  omv^ed  t^  Glbba  to  W.  W.  Newman. 
How  can  this  help  tiie  plaintifEs?  Saying  that 
that  Is  so,  it  makes  their  case  worse,  because 
It  shows  that  W.  W.  Newman,  In  violation 
of  the  agrement,  diverted  the  land  from 
the  course  It  was  to  take  by  that  agreement, 
and  In  conjunction  with  Mary  Newman  used 
It  to  acquire  a  deed  to  himself  for  the  coal. 
It  thla  be  so,  surely  this  was  no  ^resa 
trust,  but  purely  a  constructive  trust— an  act 
In  character  adversary  to  otiiers  under  said 
family  agreement— and,  If  possible,  time  ap- 
pliea  all  the  more  from  that  agreement  It 
cannot  be  thought  for  a  moment  tiiat  W.  W. 


Newman  by  this  act  becama  a  voluntary 
tmstee.  It  was  an  act  of  wrong  against  hia 
brothers  the  wrong  of  having  the  trustee 
divert  tiie  trust  properly  from  tiie  uae  to 
which  It  was  to  go  imder  that  family  agree- 
ment^-an  act  repudiating  that  agreement 
Surely  he  held  not  as  trustee  to  execute  that 
agreement  I  wUl  add  that  letiers  from  L 
Y.  Newman  and  Emma  Newman  to  the  dill- 
dren  of  W.  W.  Newman  treat  tills  ooal  as 
the  legitimate  pn^rty  of  W.  W.  Newman. 
I.  V.  Newman  pointed  out  to  W.  W.  Newman'a 
children  the  coal  land  owned  by  tiielr  fotiier, 
and  held  It  out  to  them  as  belonging  to  tiiem. 
He  paid  tazea  Sot  than  <m  tin  coal  out  of 
tiieir  money.  Through  these  many  years  W. 
W.  Newman  and  his  children  paid  taxes  on 
this  ooal,  the  oth»  parties  payhig  nonew  Thb 
goes  to  repel  a  tmat,  and  afaows  a  recogni- 
tion of  W.  W.  Newman's  right  as  Just  If 
th^  owned  an  Interest,  wby  not  help  pay 
taxea?  Bevoral  of  the  dilldren  in  numraxma 
ways  recognised  the  right  of  W.  W.  Newman 
and  hia  children  to  thla  coal.  A  writing  si^- 
ed  by  W.  W.  Newman,  dated  28th  November, 
1870,  is  relied  upon.  It  certifies  that  about 
18S3  tiiere  was  an  agreement  on  a  dIvMmi 
of  the  property  left  by  Isaac  Newman,  and 
that  by  a  deed  to  certain  land  thereafter  he 
received  his  portion  In  full  of  aald  estate,  and 
had  no  claim  on  the  estate  of  bis  motbo*. 
To  what  deed  doea  thla  refer?  Both  the  deed 
from  Olbbs  and  that  from  his  mother  tor 
half  the  home  farm  were  aftor  that  family 
agreement  It  may  refer  to  the  deed  for  the 
coal.  Anyhow,  it  la  <mly  an  adnUsition  tiiat 
he  bad  received  his  share;  it  doea  not  meet 
the  defoise  of  laches. 

What  excuseforlongdeiaylnsnlnglsglvenf 
One  that  the  mother  was  old,  and  her  chl^ 
dren  did  not  wish  to  disturb  her  peaces  This 
Is  no  legal  excuse.  Besides,  th^  would  not 
be  suing  bsr,  but  W.  W.  Newman,  and  tiiey 
waited  so  long  after  she  died.  Another  ex- 
cuse Is  that  W.  W.  Newman  waa  resident  bi 
Virginia.  He,  and  his  sons  After  him.  w«e 
frequently  in  Mason  county,  visiting  some  of 
the  plalntifl^B,  and  could  have  bem  person- 
ally served  with  process.  But  personal  serv- 
ice was  not  necessary,  since  the  suit  to  ei- 
force  the  trust  by  partiti(m  or  conveyance 
to  the  heirs  was  In  nature  an  In  rem  pro* 
ceeding. 

For  these  reasms,  we  must  reverse  tiie 
decree  the  circuit  court,  and  dismiss  ths 
plalntifl!B'  bill  without  relief. 


BITCHIB  GOUNTT  BANE  v.  BBS  et  aL 

(Supreme  Ooort  of  Appeals  of  West  Vlninla. 

Oct  1900.) 

1.  Bbbob,  Wan  ot-Fuial  JtrDaimm— Ni- 

OBSSITT. 

In  an  action  before  a  Jtutice  on  a  note, 
oa  appeal  to  the  drenlt  coiirt,  the  Jary  finds 
"for  tae  defendant,"  and  the  court  overrules  as 
well  a  moticHi  to  let  aside  the  verdict  and  awards 
a  new  trial  as  a  motion  In  arrest  of  Jndgment 
and  renders  Judgment  alone  for  costs,  but  T,.n- 
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den  no  Jodgmoit  adjudicating  th«  matten  la 
diflemee  betweoi  the  partiM  litigant,  a  writ 
<rf  error  will  not  11a,  for  want  of  a  final  Jndg- 

menL 

[EA,  Note.— For  cases  In  iraint,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Brror,  M  32&-343.] 

2.  Sams— JuuBDioTioN  ox  Sctpauck  Court. 

In  SQch  case  the  appellate  court  has  not 
jnriadiction  to  axtend  the  jodgment  into  a  final 
jodgment  In  favor  of  the  oefendaDt  in  order  to 
pass  upon  the  alleged  errors  of  the  court  in  the 
trial  of  the  caae. 
{SjUabos  by  the  Court) 

Etror  to  Circuit  Court,  Blami  Goiinty. 

Actloa  the  Ritchie  County  Bank  against 
B.  Ii.  and  B.  J.  IBee.  Judgment  for  defend- 
ants, and  plaintiff  hrlogs  error.  Dlamlssed. 

Freer  &  Boblnson,  for  plalntUT  In  error, 
a  A.  Powell,  Doty  &  Fldler,  and  Homer 
Adams,  for  dl^endants  In  error. 

McWHORTBB.  P.  This  li  a  writ  of  error 
from  a  Judgment  of  the  circuit  court  of 
Ritchie  county  rendered  on  the  1st  day  of 
Fd>niacy,  1006.  Actl<m  was  brought  upon  a 
note  for  ^04  against  E.  h.  Bee  and  R.  X 
Bee  before  a  jnatice  of  said  county  who  ren- 
dned  Ju^ment  against  the  defoidants  for 
the  amount  of  the  note  sued  for  with  ita  In- 
terest, from  which  Judgment  Rebecca  J.  Bee 
appealed  to  the  circuit  court  In  the  circuit 
court  a  Jury  was  Impaneled  In  the  case  and 
returned  a  verdict  for  the  defendant  a  mo- 
tion by  the  plalntltf  to  set  aside  the  verdict 
tfC  the  Jury  and  grant  plaintiff  a  new  trial 
was  overruled,  as  was  also  a  motion  in  ar- 
rest of  Judgment,  to  which  mllDgs  of  the 
court  the  plaintiff  objected  and  excepted. 
The  judgment  of  the  circuit  court  In  the  case, 
after  the  said  rulings  of  the  court  and  the 
exceptions  of  the  plaintiff,  was :  "Therefore 
It  Is  considered  by  the  court  that  the  said 
defendant  Rebecca  J.  Bee  do  recover  of  and 
from  the  said  plaintlfT.  Ritchie  County  Bank, 
a  corporation,  her  costs  In  this  suit  expended, 
and  her  costs  before  the  Justice  exp^ded." 
The  plaintiff  In  the  course  of  the  trial  took 
two  bills  of  uceptiona,  ntunbered  1  and  2, 
respective,  to  the  Tarions  rulings  of  the 
court 

At  the  threshold  of  the  case  we  are  met 
with  the  contention  that  there  Is  no  final 
Jndgmoit  rendered  in  the  case  upon  which 
the  writ  of  error  and  supersedeas  to  the 
Judgment  could  be  founded;  the  same  being 
simply  and  solely  a  Judgment  for  .costs  and 
no  adjudication  of  the  matters  In  difference 
between  the  parties  litigant.  If  this  fact  Is 
eBtabllshed,  the  writ  of  error  and  superse- 
deas must  be  dismissed  as  Improvld^tly 
awarded.  "A  reviewable  final  Judgment  or 
decree  must  be  finally  determinative  of  the 
controversy  to  the  aggrlevement  of  the  per- 
wn  claiming  review."  5  Cur.  Law,  134 ;  Tip- 
ton V.  Harris  (Ky.)  82  S.  W.  685.  To  be  ap- 
pealable "a  Jud^ent  must  be  complete  and 
certain  In  Itself,  and  must  appear  to  be  an 
adjudication  of  the  court  and  not  a  memo- 
randum. The  form  of  the  Judgment  Is  Im- 


material. •  *  *  But,  In  subetance,  tt 
must  show  Intrinsically  and  distinctly,  and 
not  inferentially.  that  the  mattov  In  the  rec- 
ord have  been  determined  in  favor  of  one  of 
the  llUgants,  or  that  the  rights  of  the  parties 
In  litigation  have  been  adjudicated."  2  G^c. 
814.  "A  Judgment  which  merely  awards 
costs  to  the  defendant  without  more.  Is  not 
a  final  Judgment  In  order  to  have  that 
character,  It  must  i^ofsss  to  terminate  and 
oon^tletely  dispose  of  the  action.  Hence,  if 
for  the  defoidant  the  final  Judgment  must 
state  that  he  Is  dismissed  without  day,  or 
that  it  is  considered  that  the  plaintiff  take 
nothing  by  his  suit,  or  otherwise  refer  to  the 
disposition  made  of  the  subject-matter."  1 
Black  on  Judgments,  par.  SI.  And  the  au- 
thor In  the  same  section,  dtlng  Scott  v.  Bur- 
ton, 6  Tex.  822,  56  Am.  Dee.  762.  proceeds 
to  say  that  while  the  form  of  tbe  Judgment 
is  Immaterial,  It  must  show  Intrtnsieally  and 
distinctly,  and  not  inferentially,  that  tbe  mat- 
ters In  difference  betwe«i  tbe  parties  In  liti- 
gation had  been  adjudicated,  that  costs  are 
a  mere  incident  or  appendage  to  the  Judg- 
ment, and  generally  recoverable  by  the  victor 
In  the  contest  "But,  as  an  Incident,  they 
cannot  be  substituted  for  the  principal,  and 
a  Judgment  for  the  recovery  Is  not  a  decision 
of  the  matter  at  Issue;  and  It  Is,  therefore, 
no  such  final  Judgment  as  can,  by  law,  come 
within  tbe  revisory  power  of  the  court" 
Not  only  the  great  weight  of  authorities 
have,  settled  this  matter  as  to  the  finality  of 
the  Judgment  In  this  case,  but  It  Is  well  set- 
tled by  the  rulings  of  this  court  It  Is  In- 
sisted by  counsel  for  plaintiff  In  error  that 
"sections  178,  114,  and  68  of  the  Code,  e.  60 
[Code  1906,  SS  2124,  2066,  2004],  tell  bow 
Judgments  are  to  be  entered  and  said  chap- 
ter controls,  as  the  common  law  has  been 
abolished  as  to  Justices  case,  and  fbr  this  we 
have  the  authority  of  the  case  of  Davis  v. 
Trump,  48  W.  Ta.  198,  27  8.  B.  897,  64  Am. 
St  Rep.  846";  and  dte  HuteUnson's  West 
Virginia  Treatise,  p.  117,  form  64.  It  Is  true 
this  form  of  Hutchinson's  supports  the  con- 
tention of  tbe  plaintiff  in  error,  but  tbe  form 
there  given  Is  not  authorized  by  the  statute 
nor  by  the  authorities.  There  must  he  an 
adjudication  of  tbe  differences  betwe^  tbe 
litigants,  and  a  judgment  simply  for  costs 
does  not  so  adjudicate.  In  Corley  v.  Oorley, 
53  W.  Va.  142,  44  S.  B.  132,  It  IB  held  hi  the 
syllabtis:  "An  order,  mteved  on  the  verdict 
of  a  Jury  on  an  issue  out  of  chancery,  that 
the  defendant  merely  recover  costs  of  the 
plaintiff,  is  not  a  final  Judgment,  decree  or 
orAer,  giving  the  right  to  appeal."  And  the 
same  volume  (68  W.  Va.)  page  82,  44  S.  E. 
152,  Hannah  v.  Bank  is  a  case  Kcactly  In 
point,  where  it  is  held,  syllabus  point  2: 
"In  a  trial  of  right  of  property  originating 
In  a  Justice's  court  trader  section  152.  Code, 
chapter  50  [Code  1906,  S  2103]  on  appeal  to 
the  circuit  court  the  verdict  finds  the  prop- 
erty to  be  the  property  of  the  claimant,  aod 
the  court  overrules  a  motion  to  set  aside  thr 
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verdict,  and  glres  Judgment  for  costs,  but 
renders  no  judgment  toochlng  possession  of 
the  property.  No  vrlt  oC  error  lies  for  want 
of  a  final  Judgment"  And  In  2  Oyc  616  (b) : 
**A  writ  of  sRor  or  appeal  wlU  not  lie  from 
tlit>  verdict  a  Jury  witbont  an  entry  of 
Judgment  tlureon,  nor  from  tbe  finding  of 
facta  or  conclnflltHis  of  law  by  tbe  court  not 
followed  by  Judgmmt  Hmc^  the  oplni<m 
of  tbe  court;  no  (wder  b^ng  entered  in  ac- 
oordance  therewltb,  Is  not  reviewable." 

Counsel  for  plaintiff  In  error.  In  tbelr 
brief,  ask  tbls  court  if  it  should  hold  that 
the  Judgment  la  not  a  final  Judgment  that 
tbe  same  "be  extended  to  a  finality  boe; 
and  80  extended  the  oonrt  proceed  to  detov 
mine  the  error  or  la<ft  of  error  In  tlie  case. 
If  the  court  cannot  do  this,  we  aA  tbat  we 
do  not  lose  the  benefit  of  our  appeal,  but 
that  the  drcult  court  be  required  to  correct 
Its  Judgment"  To  extend  the  Judgment  bne 
as  requested  would  be  to  assume  the  prerog- 
ative of  ttie  circuit  court  and  to  dec^  tbe 
merltB  of  the  case  for  «:  In  advance  of  tbe 
circuit  court  The  Judfi^nent  is  a  Judgment 
for  cents  only  which  Is  within  tbe  province  of 
that  court  to  rmdw,  but  as  It  has  not  ad- 
judicated the  questions  In  difference  or  at 
Issue  between  the  litigants  this  court  has  not 
the  Jurisdiction  to  pass  upon  it  Upon  tbe 
dismissal  of  the  writ  of  error  here  the  case 
goes  bach  to  the  circuit  court  for  adjudica- 
tion of  the  questions  of  difference  between 
the  litigants. 

The  writ  of  error  must  be  dismissed  as 
Improvident^  awarded. 


STATB  ez  xeL  DII/LON,  Tax  Gom'r,  v. 
BBAXTON  COUNTY  GOUBT  et  aL 

(Supreme  Oonrt  of  Appeali  of  West  Tlqinta. 

1.  Taxation— Delegation  op  Poweb. 

Tjeglslatlve  and  sovereign  m  character,  the 
power  of  taxatios  Is  preamned,  ustil  the  con- 
trary appears,  to  remain  in  the  lawmaking  body 
of  the  state,  and  a  claim  of  the  delegation  there- 
of to  local  tribanala,  whether  h7  le^IatWe  acta 
or  constttntional  provision,  cannot  be  soetained 
In  the  absence  of  a  clear  manifestation  of  in- 
teat  that  the  aathorlty  claimed  shall  exist 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  mg.  Taxation,  8$  50,  60.] 

2.  Counties  — Taxation— Legislativi  Con- 

TBOI.. 

Coanty  coarts  are  subject  to  legiriative 
control  in  respect  to  the  amounts  of  money  they 
may  raise  by  taxation  for  county  purposes,  with- 
in the  limitation  imposed  by  section  7  of  article 
10  Of  the  Constitutfon  of  this  state. 

3.  Saux— Ijootatioh  of  Tax. 

The  clanse  In  section  29  of  chapter  39  of 
the  Code  of  3899,  as  amended  by  chapter  48,  p. 
445,  of  the  Acts  of  1905  [Code  1906.  {  1231], 

Erohibitins  county  courts  from  levying  taxes 
1  the  year  1905  which  shall  occeed  by  more 
than  6  per  cent  tbe  aggregate  amount  of  taxes 
levied  by  them  in  the  year  1901,  from  levying 
taxes  in  the  year  1906  which  shall  exceed  said 
aggregate  amount  by  more  than  7  per  cent.,  and 
from  levying  taxes  in  the  year  1907  which  shall 
exceed  said  aggregate  by  more  than  9  per  cent. 


is  not  beyond  legislative  competency  by  reason 
of  constitutional  powers  respecting  coanty  levies 
possessed  by  coanty  courts. 

4.  Statutes— LooAi.  oB  Sfeoial  Acts. 

Said  clause  of  section  29  of  diapter  39  of 
the  Code  of  1809  [Code  1906,  S  1231],  as  so 
amended,  is  not  violative  of  section  39  of  article 
6  of  the  Constitution,  prohibiting  the  passage 
of  local  or  special  laws  In  any  of  the  cases  there- 
in enumerated,  and  requiring  the  Legislature  to 
provide  by  general  laws  for  them  and  all  other 
eases  for  which  provision  can  be  so  made. 

[Ed.  Note.— For  cases  In  point,  see  vol.  44, 
Cent  Dig.  Statutes,  H  7S-76.1 

5.  Save. 

The  quality  of  generality  In  a  law  Is  not 
necessarily  precluded^  by  lack  of  onlformity,  in 
the  full  sense  of  the  term,  In  the  tecults  of  its 
operation  throughout  the  state. 

[Ed.  Note.— For  cases  in  point  a^e  voL  44, 
Oent  Dig.  Statutes,  H  70,  71.] 

6.  Sake— iLLEOAi.  Exception. 

A  legislative  act,  containing  an  Illegal  ex- 
ception. Is  not  vitiated  by  the  exception,  on  the 
ground  of  want  of  generality.  If,  niton  the 
elimination  thereof,  what  remains  Is  in  such 
condition  that,  had  it  been  so  enacted  originally, 
it  would  have  been  a  complete  and  geoenil  law. 

[Ed.  Note.^For  cases  hi  jxrfnt,  see  voL  44, 
Cent  Dig.  Statutes.  H  68-66.] 

7.  Same. 

The  clause  in  section  29  of  chapter  39  of 
the  Code  of  1899  [Code  1906,  I  1^1],  above 
referred  to,  is  not  rendered  invalid,  as  being 
special,  by  the  attempted  exception  of  the  coun- 
ties of  McDowell  and  Ollmer  from  the  opera- 
tion thereof.  ' 

[Ed.  Note.— For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  K  58-66.] 

8.  CoKSTiTunoNAt  Law  —  Who  Mat  Ques- 
tion Statute. 

Courts  will  not  bear  objections  to  laws,  on 
the  ground  of  unconstitutionality,  frcHU  persons 
whose  rights  are  not  affected  by  them. 

[Ed.  Note.— For  cases  In  point,  see  vol.  10, 
Cent  Dig.  Constitntional  Law,  H  39-41.] 

9.  Same— Obligation  or  Contracts. 

County  courts  cannot  refuse  obedience  to 
a  legislative  act  limiting  their  powers  to  raise 
money  by  taxation  for  the  discharge  <tt  existing 
coun^  debts,  on  the  ground  that  it  is  violative 
of  clause  1  of  section  10  of  article  1  of  the 
federal  Constitution,  prohibiting  the  passage  of 
laws  Impairing  the  obligation  of  contracts.  Be- 
ing mere  agencies  of  ue  Legislature,  and  not 
interested  in  the  debts  due  f nmi  them,  otherwise 
than  as  owing  duties  to  other  peis(»u  respect- 
ing them,  failure  to  perform  which  may  affect 
the  honor  of  the  state  or  occasion  public  ex- 
pense,  matters  subject  to  legislative  discretion 
and  power,  their  interests  are  not  such  as  to 
bring  them  within  the  protection  of  said  con- 
stitutional guaranty. 
(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
C.  W.  Dillon,  State  Tax  Commlaslmier.  for 
a  writ  of  mandamus  to  the  county  court  of 
Braxton  county  and  others.  Writ  awarded. 

Mollohan,  McOllntic  ft  Mathews,  S.  O. 
Rider,  and  G.  W.  DlU<m,  for  petitioner.  Jake 
Fisher  and  Price,  Smith,  Spllmnn  &  Clay, 

for  respondents. 

POFFENBAR6EB.  J.  The  state,  at  the 
relation  of  C.  W.  Dillon,  state  tax  commis- 
sioner, Invokes  the  aid  of  this  court,  by  its 
writ  of  mandamus,  to  compel  the  county 
court  of  Braxton  county,  composed  ct  tiw 
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respondents,  Jteob  Huffman,  pretfdent,  and 
J(dui  I.  Bo^w  and  S.  H.  Cnnningbain,  com- 
missionen,  to  compel  that  body  to  lay  a  lery 
for  connty  purposes  In  accordance  with  tbe 
law.  Said  coart,  on  tbe  18th  day  of  July, 
1006;  at  ft  regnlar  term  tbereof,  made  np 
Ita  estimate  of  the  amonnt  necessaiy  to  be 
levied  tux  tbe  cnrrent  fiscal  year  to  cover 
expensea  and  all  ccnndy  debts  and  liabilities 
payable  during  said  year,  and  tben  levied, 
upon  every  $100  of  ttie  valuation  of  ttie  prop- 
oty  taxable  In  tbe  conn^,  tbe  sum  of  65 
cents,  which,  as  the  valuation  of  property 
IB  over  910,000,000,  would  yi^d  more  than 
VEJOOO  In  taxes.  lUs  the  coart  did  In  vlola- 
tioQ  of  tbat  clause  of  section  20  of  chapter 
30  of  tbe  Code  of  1890,  oa  amended  by  chap- 
ter 48,  p.  446,  of  tbe  Acta  of  1006  [Code  1006, 
i  1231],  which  proTldes  aa  follows:  "No 
connty  coart  shall  In  the  year  nineteen  hun- 
dred and  five  assess  or  levy  taxes,  Indnd- 
tag  district  road  taxes,  which  shall  exceed 
by  more  than  five  per  c&it  tbe  aggregate 
amount  of  taxes  levied  by  it  In  the  year  nine- 
teen hundred  and  four;  nor  in  the  year  ntaie- 
teea  hundred  and  six  assess  or  levy  taxes 
which  shall  exceed  by  more  than  seven  per 
cent  the  aggregate  amount  of  taxes  levied 
by  it  In  the  year  nineteen  hundred  and  four; 
nor  in  the  year  nineteen  hundred  and  seven 
assesB  or  levy  taxes  which  shall  exceed  by 
more  than  nine  per  cmt.  tbe  aggregate 
amomit  of  taxes  levied  by  It  In  the  year  nine- 
teen hundred  and  four.  The  word  'taxes* 
«hall  be  construed  to  Include  district  road 
taxes,  as  well  as  all  other  taxes  for  connty 
purposes.  If  the  county  court  of  any  coun- 
ty shall  be  of  opinion  that  the  maximum  fix- 
ed by  this  proviso  la  insufflclent  for  any  of 
?ald  years.  It  shall  make  up  an  Itemized  eatl- 
mate  of  the  expenaes  to  be  provided  for  In 
such  year,  with  the  rate  of  levy  in  cents 
oa  each  one  hundred  dollars  of  valuation 
necessary  to  provide  for  the  payment  thwe- 
of.  and  may  submit  tbe  question  of  an  In- 
creased levy  to  the  voters  of  the  county  at 
an  election  to  be  held  therein  on  not  less 
than  thirty  days  published  notice,  and  may 
make  such  rules  and  regulations  as  may  be 
necessary  for  the  holding  of  such  election; 
and  If  three-fifths  of  the  votes  cast  on  the 
question  of  Increased  levy  at  such  election 
be  In  favor  of  such  levy,  the  county  court 
may  levy  the  amount  stated  In  the  notice 
of  election  as  necessary;  but  this  proviso 
shall  not  extend  to  the  counties  of  McDowell 
and  Gilmer,  Irat  In  such  counties,  for  said 
years,  the  county  court  may  levy  taxes  un- 
der the  limitations  contained  In  section  7  of 
article  10  of  the  ConsUtutlon  of  this  state.'* 
In  the  year  1904,  there  was  raised  by  tax- 
ation In  said  connty  for  county  purposes  on- 
ly about  ^,D06.  An  additional  7  per  cent, 
for  the  year  1900  would  make  the  amount 
about  $^457,  and  the  rate  to  be  prescrib- 
ed. In  order  to  yield  that  amount  would  be 
not  more  than  28  cents  oa  each  flOO  valua- 
Hon, 


Resistance  to  the  application  la  based,  first, 
upon  the  claim  that  tiiaie  la  vested  In  the 
county  Gonrt  of  every  cono^,  1^  the  Gon- 
stltntlon,  the  right  and  power  to  lolse  an; 
amount  of  taxes  for  general  county  purposes 
In  any  year,  which  sDoll  not  exceed  86  cents 
<m  each  |100  of  the  taxable  valuation  of  the 
property  In  the  county,  and  an  additional 
amonnt  for  ^  support  of  tree  schools,  and 
that  tbe  Legislature  has,  therefor^  no  power 
to  limit  or  impair  that  right  Secthm  24  of 
article  8  of  the  Constltatl<m  ivovldes  that 
the  county  courts  shall,  "under  such  regula- 
tions as  nuy  be  prescribed  by  law,  have  tbe 
superintendence  and  administration  of  the  In- 
ternal police  and  fiscal  affialra  of  thdr  coun- 
ties,  including  the  establishment  and  r^niln- 
tlOQ  of  roads,  ways,  bridges,  public  landings, 
fOTles  and  mills,  wlUi  authority  to  lay  and 
disburse  the  county  levies."  Section  7  of 
article  10,  relating  to  the  subjects  of  taxatlos 
and  finance,  reads  as  follows:  "County  au- 
thorities shall  nevw  assess  taxes.  In  any  one 
year,  the  aggregate  of  which  shall  exceed 
nlnety-flve  cents  per  one  hundred  dollars  val- 
uation, exc^t  for  tbe  siqtport  of  free  schools; 
payment  of  Indebtedneas  existing  at  the  time 
of  tbe  adoptlcm  ct  this  Constitution;  and 
for  the  payment  <tf  any  lndd>tedness  with 
tbe  Intwest  thereon,  Seated  under  tbe  sac- 
ceeding  section,  unless  such  assessment,  with 
all  questions  Involving  tbe  Increase  of  snch 
aggregate,  shall  have  beoi  submitted  to  the 
vote  of  the  people  of  the  county,  and  have 
rec^ved  three-fifths  of  all  the  votes  cast 
for  and  against  It"  Whether  by  virtue  of 
these  constitutional  provisions  county  courts 
have  tmrestrlcted  power  to  assess  and  cause 
to  be  collected  taxes  In  each  year  equivalent 
In  amount  to  95  cents  on  each  $100  In  valua- 
tion depends  upon  certain  principles  of  con- 
stitutional law  that  are  fundamental  and 
run  through  the  whole  system  of  republican 
government  Like  all  others  In  the  Am^l- 
can  states,  our  ConstltutlOQ  contains  many 
provisions  which  are  Intended  to  secure  in- 
dividual and  political  rights  that  are  deem- 
ed to  be  of  such  great  Importance  as  to  pre- 
clude, on  the  ground  of  public  policy,  their 
being  left  to  the  will  and  discretion  of  the 
executive,  legislative,  and  Judicial  depart- 
ments. They  are  safeguarded  by  constitu- 
tional guaranties,  which  must  be  observed 
by  all  the  departments  of  government  exer- 
cising sovereign  powers.  For  the  bettor  se- 
curity of  all  rights  and  the  more  harmonious 
and  systematic  administration  of  public  af- 
fairs, and  as  an  effectual  restraint  upon  the 
exercise  of  arbitrary  power,  the  Constitution 
creates,  by  powers  granted  and  llmltatl<ms 
imposed,  certain  divisions  of  sovereign  pow- 
er, and  then,  by  subdivision  of  powers  In 
each  of  the  three  great  departments  of  gover- 
ment  executive,  legislative,  and  Judicial,  and 
the  Imposition  of  further  limitation  upon  the 
powers  of  all  officers  and  tribunals  charged 
with  the  eKcutlon  of  the  powers  belonging 
to  each  of  these  three  great  departments,  re- 
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spectlv^,  creates  a  nmnbw  of  Jurisdlcttoni 
In  each  of  wblcb  certain  fimctl(Hu  are  re- 
•qnlred  to  bo  pertormed  whicb  ai»  withheld 
from  all  tfie  otben.  In  some  eases,  the  8nl>- 
^iTlslcHia  are  territorial;  In  others,  they  are 
anthoritatlve  witiiln  the  same  general  dH>art> 
moit;  and  In  this  way  a  system  of  die<^ 
upon  and  balance  of  poww  Is  established, 
not  only  among  the  three  great  divisions  of 
-sovereign  power,  bat  also  among  the  officers, 
tribunals,  and  functionaries  hi  each  of  tiiese 
•divisions  dialled  with  the  execution  of  the 
powow  that  belong  to  It,  as  well  as  among 
the  pe(9l^  respectively.  Inhabiting  the  sev- 
■eral  territorial  divisions  of  the  state. 

In  the  opinion  of  the  ablest  constitutional 
lawyers  and  the  most  celebrated  Jurists  and 
law  writers  of  this  country,  tbe  Individual, 
•dvU,  and  political  rl^ts  rect^lzed  in  the 
Constitutions  of  the  American  states  are  not 
■of  oonstltntlonal  creation  or  birth.  They  are 
older  than  the  Constitutions  themselves,  and 
Constitutions  were  ordained  by  the  people 
for  the  bettCT  protection  and  regulation  of 
the  aijoyment  of  tbem.  The  s^aratlon  of 
powers  was  an  accompllBbed  fact  in  all  the 
American  colonies  before  any  of  the  Constl- 
tntlons  In  the  American  states  were  adopted, 
and  the  purpose  of  these  Instruments  la  rather 
to  preserve  that  status  than  to  create  and 
vest  rights.  So  In  every  colony  there  were 
territorial  subdivisions,  known  In  some  as 
counties  and  In  others  as  towns  and  town- 
ships, by  the  officers  and  tribunals  of  wblch 
certain  powers,  legislative,  executive,  and 
Judicial,  had  been  exercised,  not  only  from  the 
date  of  the  Independence  of  the  states,  but 
from  that  of  the  beginning  of  the  life  of  or- 
gauizoil  Cbristiao  society  on  the  contiueiit. 
The  expediency  and  necessl^  of  such  sub- 
divisions had  been  demonstrated  by  experi- 
ence, not  only  In  this  country,  but  In  the 
mother  couotry.  In  adopting  our  Constitu- 
tions, we  have  simply  provided  that  these  In- 
stitutions, which  had  grown  up  with  the  set- 
tlement and  development  of  the  country  as 
agencies  for  Its  better  government  and  tbe 
due  administration  of  Justice  and  execution  of 
the  laws,  shall  remain,  by  placing  it  beyond 
the  power  of  the  executives,  the  courts,  and 
the  L^slatures  to  destroy  or  impair  them. 
Keeping  in  view  tbe  nature  and  purpose  of 
Constltatlons,  the  courts.  In  Interpreting  them, 
do  not  always  confine  themselves  to  the  strict 
letter  of  these  Instnunents.  They  sometimes 
assume,  not  that  particular  rights  and  pow- 
ers were  granted  to  persons  or  tribunals  by 
implication,  but  that  the  right  or  power  In 
Question,  as  to  which  the  Constitution  Is 
silent,  already  existed  at  the  time  of  the  adop- 
tion thereof,  and  that  It  was  not  the  purpose 
or  design  of  tbe  people  to  Impair  or  take  it 
away.  This  principle  was  invoked  by  Judge 
Cool^  In  People  v.  Hurlbut,  24  Mich.  44,  9 
Am.  Rep.  103,  In  which  the  court  held  ttiat 
the  Legislature  had  no  power  to  appoint  the 
members  of  the  board  of  public  works  of  the 


cH7  of  Detroit  as  permanent  officers  fbr  tlie 
term  provided  1^  the  act  establishing  each 
board,  and  fliat  permanent  appointments  for 
purely  munidpal  purposes  could  only  be  made 
by  munidpal  authority.  The  language  of  the 
Ocmstltatlon  relating  to  the  mode  of  provid- 
ing officers  for  municipal  corjmrations  was 
somewhat  vague  ai^  nncortain.  Judge  Cool^ 
thought  It  was  sufflident  to  prevent  the  Legfs- 
lature  frmn  appointing  the  officers  of  the 
dty;  but  he  Insisted  that.  If  It  were  not,  the 
right  in  the  municipality  to  name  Its  own 
officers  was  Impliedly  recognized  In  the  Con- 
stitntlon.  In  the  course  of  his  opinion  he 
said:  "Constttutional  freedom  o^talnly  does 
not  consist  In  exemption  from  governmental 
Interference  In  the  citizen's  private  affairs— 
In  his  being  unmolested  in  his  family,  snfFered 
to  buy,  sell,  and  enjoy  property,  and  general- 
ly to  seek  happiness  In  his  own  way.  All 
this  might  be  permitted  by  tbe  most  arbitrary 
ruler,  even  thoui^  he  allowed  his  subjects  no 
degree  of  political  liberty.  The  government 
of  an  oligarchy  may  be  as  Just,  as  regardful 
of  private  rights,  and  as  little  burdensome 
as  any  other;  but,  if  It  were  sought  to 
establish  sudi  a  government  over  our  cities 
by  law,  it  would  hardly  do  to  call  upon  a 
protesting  people  to  show  where  in  the  Con- 
stitution the  power  to  establish  it  was  pro- 
hibited. It  would  be  necessary,  on  the  other 
hand,  to  point  out  to  them  where  and  by 
what  unguarded  words  the  power  had  been 
conferred."  The  same  principle  was  declared 
by  Bates,  In  his  argument  In  Hamilton  v. 
County  Court,  16  Mo.  5,  18,  In  the  following 
terms:  "What  Is  a  constitution,  and  what 
are  Its  objects?  It  Is  easier  to  tell  what  it 
is  not,  than  what  it  is.  It  Is  not  the  begin- 
ning of  a  community,  nor  the  origin  of  private 
rights.  It  is  not  the  fountain  of  laws,  nor 
the  incipient  state  of  government  It  la  not 
the  cause,  but  consequence,  of  personal  and 
political  freedom.  It  grants  no  rights  to  the 
people,  but  Is  the  creature  of  their  power, 
the  instrument  of  their  convenience,  designed 
for  their  protection  In  the  enjoyment  of  the 
rights  and  powers  which  tbey  possessed  be- 
fore the  Constitution  was  made.  It  is  but 
the  form  and  framework  of  the  political  gov- 
ernment and  necessarily  based  upon  the  pre- 
existing condition  of  laws,  rights,  habits,  and 
modes  of  thought  There  Is  nothing  priml- 
tive  in  it  It  is  all  derived  frmn  a  known 
source.  It  presupposes  an  organized  society, 
laws,  order,  property,  personal  freedom,  a 
love  of  political  lit)erty,  and  enoofl^  of  culti- 
vated Intelligence  to  know  how  to  guard  It 
against  the  encroachment  of  tyranny.  A  writ- 
ten constitution  Is.  in  every  Instance,  a  limi- 
tation upon  the  powers  of  government  In  the 
hands  of  agents.  For  there  never  was  a  wrlt- 
t^  republican  constitution  which  delated 
to  functionaries  all  the  latent  powers  whidt 
He  dormant  In  every  nation,  and  are  bound- 
less In  extent  and  Incapable  of  definition.  O  t 
Constitution  In  express  terms  at^nowtedges 
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and  continues  In  force  all  fomur  rlghtB,  lawi^ 
(rfDcen,  and  fnnctlons  of  offlcft  In  the  body 
of  tbe  Inatroment  the  method  of  diangtng 
tbem  is  pointed  oat,  at  to  the  method  of 
changing  Oie  Oonatltntlon  ItMlf."  HUs  ia 
partially  quoted  by  Jndge  Cooley  In  bis  wortc 
on  Conatitntlonal  Llmltatttma.  at  page  68. 

Coonsel  for  the  reepondenta  seem  to  rely, 
not  only  iQ>on  thto  principle,  bat  aim  npon 
the  expresa  terma  of  the  two  oonidtntkmal 
prOTlBlona  above  Quoted.  Wher^ore  their 
contention  will  be  examined  In  the  light  of 
both.  Tbe  right  guarantied  to  county  conrta 
to  lay  and  dlebnrse  comity  levies  la  coupled 
Titii  the  qualification  that  It  ahall  be  exer- 
dsed  under  such  regalattona  as  may  be  pre- 
Kribed  by  law.  It  la  not  dented  that  the 
L^Islature  baa  the  power  of  anperrlakm  and 
cimtrol  over  connty  courts  In  the  exerctoe 
of  this  right,  bnt  It  Is  Insisted  that  that  pow- 
er of  control  does  not  extend  to  any  nr 
stralnt  upon  them  aa  to  the  amount  of  money 
to  be  raised.  It  to  easy  to  conceive  many 
reqyeeta  In  which  this  function  of  regulation 
may  be  exercised  and  yet  not  extend  to  the 
determination  of  the  amount  of  the  levy.  Tba 
statute  now  under  conslderatlrat  Is  the  flrat 
direct  attempt  on  the  part  of  the  Letf  slatnre 
to  restrict  the  authority  of  the  county  courts 
of  the  state  In  respect  to  the  amount  of  the 
lerles  to  be  laid  by  them;  and  yet  then 
has  been  at  all  times  a  statute  directing  the 
time  at  which  tbe  levy  should  be  laid,  pre- 
Krlblng  tbe  manner  In  whl6h  the  amount 
fliereof  should  be  determined,  as  well  as  the 
modes  of  coIlectli^E  and  dlsbnralng  It.  This 
nnltonn  practice,  together  with  the  language 
of  section  7  of  article  1<K  forbidding  county 
aothorltlea  to  assess  taxes  In  excesa  of  a  cer- 
tain lunount,  lends  apparoit  countenance  to 
tbe  theory  npon  which  counsel  for  the  re- 
qiondenta  proceed ;  but  tiie  proposltl<m  arises, 
nerertbeless,  by  construction.  There  is  no 
express  grant  of  tbe  power  claimed.  The 
assumption  that  the  language  of  section  7  of 
article  10  la  directed  to  tbe  coun^  authorities, 
and  not  to  the  Legislature,  If  Ito  soundnesa 
could  be  conceded,  would  be  strong  argument 
against  the  supervisory  power  of  the  Legis- 
lature, but  there  la  no  particular  direction 
Ittit  It  to  found  tn  the  article  dealing,  not 
with  county  courts  or  county  organization, 
but  with  the  subjects  of  taxation  and  finance. 
It  assumes  the  obvious  truth  that  taxes  raised 
for  connty  purposes  are  to  be  assessed  by 
countjr  authwltles,  whether  the  Legislature 
has  any  supervisory  power  over  these  authori- 
ties or  not.  If  such  power  does  exist  then 
tbe  limitation  affiles  to  both  the  Legislature 
and  the  county  courts;  to  the  latter  direct- 
ly, and  the  former  Indirectly.  Tbe  reserved 
power  of  tbe  Legislature  to  regulate  seems 
dearly  to  extend  to  the  amount  of  taxes  to 
be  raised  by  county  courts.  It  controls  the 
action  of  tiiese  tribunals  In  respect  to  those 
tlilngs  which  create  tbe  liabilities  to  be  pro- 
filed fbr  by  levy.  The  cost  of  county  gov- 
fframent  to  occasioned  by  the  exercise  of  police 


power  lodged  In  the  hands  of  tiie  county 
authorities,  which  Includes  the  estobllshment 
and  regulation  of  roads,  ways,  bridges,  pub-, 
lie  landings,  ferrla^  and  mllla,  and  many 
other  things.  Tbe  Constitution  says  county 
courts  diall  have  the  superlntendnce  and  adf 
ministration  of  these  under  such  regulatlcma 
as  maj  be  prescribed  by  law.  As  thwe  to 
a  clear  right  In  the  Legldatnre  to  control  the 
action  ot  connty  oourte  In  re«pect  to  those 
things  which  occasion  the  cost  and  expenses 
to  be  provided  for  by  the  county  court,  the 
Legtolature,  by  Its  regulating  power,  can  make 
these  ooste  heavy  or  llgbt  as  It  may  deem 
beat  In  so  doing,  It  fixes  the  amount  of 
coat  and  thus,  Indlrectiy,  tiie  limit  of  taxes 
to  be  raised.  Moreover,  the  salarlea  of  tiie 
county  otOcen,  another  Item  In  the  cost  of 
oDunly  govCTnmoDt,  are  not  Itft  wholly  with- 
in the  discretion  of  the  county  oonrts.  Maxi- 
mum and  minimum  llmlta  are  prescribed  by 
the  L^alature.  All  these  instoncea  ot  the 
exerclae  of  le^slative  control  bear  directly 
upon  the  question  of  tbe  amount  to  be  raised 
for  county  purposes.  To  tbis  It  to  to  be  added 
tbat  the  Leglstoture  of  thto  state,  aa  did  the 
Li^lslature  of  ^^n^nla  at  all  times,  has 
limited  the  amount  to  be  raised,  as  well  as 
prescribed  the  times  and  manners  of  laying 
tbe  levlea  uid  the  mode  of  dlsbnralng  them. 
County  courts  have  never  bad  unbridtod  latlp 
tude  within  the  limit  fixed  by  tiie  Constitu- 
tion. They  have  been  permitted  to  raise  <HUy 
so  much  money  ta  any  year  as  was  necessary 
to  cover  counQr  debts  and  liabilities  payable 
during  the  year.  Including  tbe  probable  ex- 
paidlture  for  connfy  pnrpoaea,  the  amount  of 
outstanding  unpaid  orders,  and  proper  allow- 
ancee  for  ddlhqnent  taxes,  etc.  Section  29 
of  chapter  89  of  the  Code  of  1889  [Code  1906, 
I  1231].  It  may  be  that  one  purpose  of  this 
statute  Is  to  prevent  tiie  accumutotkm  of 
an  idle  surplus,  on  the  one  band,  and  the 
creation  of  an  Indebtedness  on  the  other; 
and  It  Is  true  timt  under  It  the  connty  court 
could,  at  any  time,  have  levied  taxes  up  to 
the  constitutional  limit  Nevertheless  It  In- 
hibits the  raising  of  mon^  within  tbat  limit 
not  needed  for  current  expenses  and  Indebted- 
ness. It  Is  an  ass^Ion  of  power  over  the 
county  courta  respecting  tiie  amounta  of  the 
levies  to  be  raised. 

The  power  of  taxation  Is  sovereign  and 
purely  legislative.  Meriwether  v.  Garrett 
102  U.  S.  472.  S17,  26  L.  Ed.  197;  Heinle  v. 
Commissioners,  10  WalL  CU.  S.)  605,  22  L. 
Ed.  228.  In  determining  the  extent  to  which 
It  Is,  In  rem>ect  to  local  self-government  In 
the  state  and  In  tbe  conn^  authorities,  re- 
gard must  be  had  to  Its  peculiar  nature. 
It  may  well  be  assumed  that  there  to  some 
difference  between  those  powers  which  are 
usually  exercised  by  the  people,  such  as  ttiat 
of  the  election  of  officers,  and  those  which 
bave  been  uniformly  recognised  aa  ttelong- 
Ing  to  the  Leglstoture.  The  Imposition  of 
taxes  belongs  to  tbe  totter  class.  All  power 
<tf  taxation,  not  vested  In  any  other  body. 
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most  be  regarded  u  being  In  the  hands 
ot  tbe  L^lslatare.  Delegations  thereof  are 
■ometimee  made  hy  that  body  Itsetf  and 
iqmetimeB  hy  the  o^anlc  law  of  tbe  state, 
fo^  pniposeB  ot  local  aelf-gOTenunent.  CSooley 
on  Gnu.  Llm.  264.  When  made  by  the  pec^le 
tbrongb  their  Oonstltption,  they  an  neither 
rerocable  t^,  nor  subject  to  the  control  of, 
the  L^lslatnre.  St  Loula  t.  Dorr,  145  Bio. 
466^  41  S.  W.  1094,  46S.W.  976,42L.B.A. 
686,  68  Am.  St  Rep.  676.  When  made  l^* 
the  LesUiIfttnre  Itself,  the  ddegated  pow^  la 
rerocablb  Mnlwediaf  t.  Garrett  dted. 
Ta  detennlnlng  whether  there  has  beeoi  a  del- 
egation 1^  the  Leglslatnre,  tbe  conrts  are 
bonnd  br  the  rule  of  strict  constmctlon. 
"Acts  of  this  class 'are  construed  wltii  great 
strictness.  Two  concurring  prlndples  lead- 
ing to  strict  construction  apply.  Snch  acts 
atTMt  arbitrarily  private  ^perty,  and  are 
grants  of  power.  •  •  *  The  power  can 
be  delegated  by  tbe  Leglslatnre,  but  only  In 
plain  and  nnsmblguons  words.  Statutes  for 
that  pnrpofle  will  be  construed  strictly,  and 
Qiey  must  be  closely  pursued.  A  departure 
ta  any  material  part  will  be  fatal.  Any 
doubt  or  ambiguity  arising  out  of  the  twms 
used  1^  the  Leglslatnre  must  be  restdved  In 
tswr  of  the  public."  Lewis'  Sutherland, 
Stat  Oons.  8  541.  The  reasons  given  for  this 
rule  are  equally  applicable  In  determining 
whether  there  h&s  been  a  delegation  or  n^- 
aratlon  of  sudi  rower  by  means  of  constlta- 
tlonal  iwovlalons.  The  power  Is  the  same  In 
nature  and  Its  possession  leads  to  the  same 
results,  whether  the  claim  to  It  be  based  upon 
constitutional  provisions  or  leglslattve  acts. 
It  Is  80  high  and  extraordinary  In  character 
that  It  Is  presumed  to  remain  In  the  Legisla- 
ture until  the  contrary  U  shown  by  express 
provisions  or  the  equivalent  thereof.  Our 
conclusion  Is  that  two  principles  unite  In 
denying  tbe  power  claimed.  Ckionty  author- 
ities never  at  any  time  before  tbe  adoption 
of  the  Constitution  determined,  except  by  au- 
thority of  tbe  Legislature,  as  agencies  in  Its 
bands,  the  amounts  of  taxes  raised  for  local 
government  On  the  contrary,  they  acted  as 
such  agencies,  recognizing  In  the  L^slature 
supervisory  power  over  tbem.  Hence  It  can- 
not be  maintained  that  the  people.  In  adopt- 
ing the  CJonsUtutlon,  recognized  a  legislative 
power  of  this  hind  In  these  local  tribunals, 
which  tbey  signified  their  Intention  to  leave 
In  their  bands  by  not  expressly  divesting 
tbem.  No  clause  of  the  Constitution,  either 
In  express  terms  or  by  necessary  Implica- 
tion, denies  to  tbe  lawmaking  body  the  exer- 
cise of  this  species  of  legislative  power, 
which  must  reside  In  It  If  It  has  not  been 
taken  away. 

Invalidity  of  the  limiting  statute,  enforce- 
ment of  wblch  is  here  songht.  Is  predicated 
on  the  further  ground  that  It  is  violative.  In 
two  respects,  of  that  clause  of  section  89  of 
article  6  of  the  Constitution,  which  declares 
that  "In  no  case  shall  a  Q)eclal  act  be  passed, 
where  a  general  law  would  be  proper  and 


can  be  made  applicable  to  tile  case.**  In- 
stead of  prescribing  a  uniform  rats  fM  each 
coun^,  as  the  limit  of  the  power  ot  taxa- 
tion, BO  that  each  county  may  raise  taxes 
proportionate  with  its  taxable  wealth,  the 
act  adopts  an  arbitrary  basis  fmr  each  coun- 
ty, viz.,  tbe  amount  of  mon^  raised  for  coun- 
ty purposes  in  the  year  1904,  and  forbids 
ttie  laying  of  a  loTy  that  will  produce  more 
revenue  than  was  collected  In  the  year  1904 
and  an  additional  7  per  cent  of  that  amount 
in  consequence  whereof  tSie  limit  of  taxation 
In  each  county  bears  no  necessary  relation 
to  Its  taxable  wealth,  and  a  different  maxi- 
mum rate  of  taxation  may  be  established  in 
eadi  county.  This,  it  Is  u^ed,  d^lree  the 
act  of  the  quality  cr  character  of  gmerallty, 
and  makes  It  special  as  to  eve^  comity  In 
the  states  If  It  extends  to  alL  that  It  to  a 
QMCial  act  forbidden  by  the  Oonstitntlon,  Is 
urged  upon  the  furtho:  ground  that  MdDow- 
ell  and  Gilmer  counties  are  excepted  from 
tbe  operation  thereof.  If  this  act  extends  to 
all  the  counties  of  the  state,  and  for  the  pres- 
ent this  will  be  assumed.  It  Is  clearly  gmeral 
In  character,  exc^t  In  respect  to  the  results 
witn^t  out  by  It  In  tbe  sevwal  counties. 
It  has  some  effect  In  all.  It  reaches  all  tbe 
territory  and  all  tbe  people  of  the  state. 
That  it  does  not  affect  all  alike  Is  not  conclu- 
sive of  the  qnestion  of  tbe  want  of  tiie  nec- 
essary element  of  generality.  While  the  re- 
sults In  the  several  counties  may  be,  and 
probably  are,  differmt  In  respect  to  the  limit- 
ations imposed,  as  tested  by  the  relation 
which  tbe  taxes  to  be  raised  bear  toward  tbe 
taxable  values,  tbey  are  the  same  as  tested 
by  tbe  relation  which  the  taxes  to  be  raised 
In  each  county  bear  to  the  taxes  raised  In 
the  year  1904.  Tbe  amonnte  of  taxes  neces- 
sary for  tbe  annual  expenses  of  a  county 
through  a  series  of  years  are  not  greatly  va- 
riant Tbe  salaries  of  offlcen  do  not  ap- 
preciably change  In  amount  Witness  and 
Jury  fees  remain  about  the  same.  Incidental 
and  contingent  expenses  vary  but  lltUe. 
Wherefore  the  Legislature  might  well  have 
assumed  that.  In  adopting  the  quantum  of 
revenues  for  the  year  1004  as  the  basis  from 
which  to  fix  tbe  limitation,  no  Injustice  would 
be  done,  and  that  tbe  effect  would  be,  not 
technically,  but  substantially,  like  or  similar 
in  all  tbe  several  counties.  For  aught  that 
the  court  can  see,  this  assumption  Is  well 
founded;  and  It  Is  clear  from  this  that  the 
statute  Is  general  in  character,  not  only  In 
the  sense  that  It  reaches  the  authorities  of 
every  county,  but  that  it  affects  them  aU  In 
a  similar  manner. 

The  statute  is  not  uniform  In  Its  operation 
throughout  tbe  state,  but  the  constitutional 
provision  under  consideration,  nnllke  those 
of  many  of  the  states.  Is  content  with  the 
requirement  of  generality  only.  It  does  not 
say  that  when  practicable,  general  and  not 
special  laws  shall  be  enacted,  and  that  when 
enacted,  they  shall  be  uniform  In  operation 
and  effect  throughout  the  state.  If  It  did. 

Digitized  by  Google 


W.Vt.) 


STATE  T.  BRAXTON  COUKTY  COUBT. 


887 


the  objection  ui^ed  here  would  be  more  serl- 
om.  Ordinarily,  general  lawa  do  bo  operate, 
It  must  be  confessed.  ProrlBlona  for  the 
mode  of  trial  by  ixiry,  assessment  of  taxes, 
election  of  officers,  and  nmnerotia  other  acts 
and  proceedings,  made  by  general  law,  are 
nutfbrm  tbrouffbont  the  state.  To  allow  them 
to  be  otherwise  would  work  Injurious  dis- 
criminations and  hardships  upon  the  paople. 
Tbese  results  would  be  Inerltabl^  for  the 
reason  that  there  are  no  differences  In  con- 
ditloiu  upon  which  dlscrtmlnatlons  could  be 
baaed.  But  many  other  things  which  form 
the  sabjects-matter  of  legislation  dUfer  In 
sftnatlon  and  circumstances,  though  not  In 
Datnre  or  In  dwracter,  00  that  variations  of 
tbe  rule,  operating  throughout  the  state,  so 
as  to  meet  the  exigencies  of  diflFerlnff  condi- 
tions, work  out  justice,  equity,  and  wise  re* 
salts.  The  decisions  of  the  courts  of  tbe  va- 
rious states  show  a  vast  number  of  instances 
In  which  classiflcatlons  of  persons,  things, 
and  localities  have  been  made  by  tbe  Legis- 
latures, and  laws  passed  aK>ticab]e  to  some 
of  tbese  classes  and  not  to  othera,  and  these 
laws  are  regarded  as  gmeral  In  character 
nererthelesB.  Instances  of  the  exercise  of 
this  power  may  be  found  In  the  legislation 
and  dedslona  of  onr  own  state.  The  stattttoiy 
provision  under  consideration  is  a  temporary 
one,  wMtb  the  Legislature  de«ued  It  eq>e- 
dient  to  pass  as  an  Incident  or  step  In  ef- 
fecting an  extenslTe  and  all-perrading  alter- 
ation of  the  tax  system  of  tbe  state.  This 
I^slatlon  changed  the  basis  of  Taluatlon 
In  every  county  from  that  of  the  cash  value 
of  tbe  property,  real  and  powonal,  to  that 
of  tbe  actual  market  valnew  In  view  of  tbe 
expectatl<m  and  design  that  vut  Increases  of 
value  fbr  purposes  of  taxation  would  result, 
Qite  clause  was  added  to  section  29  of  chap- 
ter 80  of  the  Code  of  1889  [Code  1906,  1 1281] 
to  prevent  excessive  and  burdensome  taxa- 
tion at  the  hands  of  county  authorities  by 
the  sadden  impoaltiMi  of  levies  entirely  out 
of  pn^rtion.  in  the  amounto  to  be  exacted, 
^tb  the  sums  which  taxpayers  had  previous- 
ly bem  ea3UA  upon  to  pay.  Its  purpose  vras 
to  iHevoit  oppression  and  hardship  upon 
property  ownors,  which  tt  would  otherwise 
have  bem  in  the  power  of  county  authorities 
to  Inflict  while  the  transition  from  the  old 
to  the  new  basis  of  valuation  Is  In  coarse  of 
aecuthm.  The  restraint  Imposed  by  It  is 
temporary,  b^ng  for  tilie  period  of  only  t^ree 
rears.  This  makes  it  plain  that  the  law  is 
seneral  tn  still  another  sense,  namely,  that 
of  siding  In  the  effectuation  of  an  Important 
and  far-reaching  modification  and  alteration 
of  tbe  general  tax  i^stem,  apeniSs^  v^oa 
sO  the  people  and  all  the  wapaety  of  the 
■tite.  Since,  In  view  of  these  dements  of 
samallty  In  the  statute^  it  Is  by  ao  means 
clear  that  the  Le^slatur^  In  passing  It,  has 
exceeded  Its  povrers,  we  oumot  sustain  this 
contention  of  comutf  for  tbe  respcmdentB. 
Statutes  cannot  be  overthrown  by  courts  as 
nnfluCborixed,  unless  the  want  of  power  In 


the  Legislature  to  pass  them  Is  b^ond  doubt. 
Bridges  V.  Shallcross,  6  W.  Ya.  B62;  State 
V.  Mines,  88  W.  Ya.  126,  18  8.  B.  470;  Rail- 
road Oo.  V.  Patton,  9  W.  Ya.  648;  M<mt  Olalr 
V.  Ramsdel,  107  U.  S.  147,  2  b'upw  Ot  891, 
27  U  Ed.  481. 

We  have  no  doubt  tiiat  the  exception  at 
the  end  of  the  proviso,  designed  to  preclude 
its  operation  in  McDowell  and  Ollmer  coun- 
ties, can  be  stricken  out  without  affecting  the 
validity  of  the  proviso  Itself.  Upon  striking 
It  out,  the  language  of  all  that  remains  will 
apply  to  all  the  counties  in  tbe  state.  When 
a  statute  containing  an  invalid  clause  la  so 
framed  that  elimination  of  said  clause  leaves 
tiie  residue  of  It  In  such  form  that,  If  It  had 
been  so  passed  originally,  It  would  have  been 
a  complete  and  valid  statute,  courts  do  not 
declare  tbe  oitire  statute  void  because  of  the 
Insertion  of  the  Illegal  exception.  They  cut 
out  tbe  exception  and  uphold  the  act  from 
which  it  Is  eliminated.  But  for  the  exception, 
tbe  terms  of  the  act  would  expressly  cm- 
brace  every  county  In  the  state.  The  ex- 
ception Is  an  attempt  to  withdraw  from  Its 
influence  two  counties.  A  well-setUed  rule 
of  construction  precludes  the  overthrow  of  a 
statute  on  constitutional  grounds  when  It 
may  be  so  construed  as  to  avoid  such  result 
Black  V.  Jacob,  8  W.  Ya.  612 ;  Shields  v.  Ben- 
nett, 8  W.  Ya.  74.  "Constitutional  and  on- 
constitutional  fwovialcms  may  even  be  con- 
tained In  the  same  section,  and  yet  be  perfect- 
ly distinct  and  separable,  so  that  the  first 
may  stand  though  the  last  foil.  *  *  *  If, 
when  the  unconstitutional  portion  is  stricken 
out,  that  which  remains  la  complete  In  Itself 
and  capable  of  being  executed  wholly  inde- 
pendent of  that  which  was  rejected.  It  must 
be  sustained."  People  v.  Knopf,  188  UL  410, 
66  M.  E.  165.  See,  also,  Cooley's  Const  Llm. 
178 ;  State  v.  Barker,  55  Ohio  St  1*  44  N.  B. 
616:  Lewis'  Suth.  Stat  Con.  |  608. 
•  The  remaining  ground  of  defense  Is  predi- 
cated upon  that  part  of  clause  1  of  section  10 
of  article  1  of  tbe  Constitution  of  the  United 
States  which  forbids  the  passing  of  laws  Im- 
pairing the  obligations  of  omtracts.  In  the 
year  1889  Braxton  county  Issued.  In  tbe  man- 
n^  prescribed  by  law,  a  large  amount  of 
bonds,  the  proceeds  of  which  were  used  In 
aiding  the  construction  of  a  railroad.  Section 
29  of  chapter  89  requires  covinty  courts  In 
snch  cases  to  provlo^  by  annual  levies,  toe 
tbe  payment  of  Interest  on  the  bonds  and  for 
the  creation  of  a  sinking'  fund  with  whicli  to 
pay  than  at  maturity.  Some  of  titese  bonds 
are  now  redeonable,  bat  nime  ot  thenv  are  due 
In  the  sense  that  enforcement  of  paymoit 
thereof  can  be  had,  nor  \i^ll  th^  become  so 
due  fbr  a  number  of  years.  It  is  also  shown 
that  tb»e  are  outstanding  orders  Issued  by 
the  county  court  which,  as  well  as  tiie  currmt 
expenses,  must  be  paid  out  of  the  levy  of  this 
yeaX.  It  Is  probably  true  that  a  levy  laid  in 
accordance  with  tiie  reQulrement  of  the  stat 
ate  in  questi(m  will  not  yield  a  sufficient  sum 
to  pay  interest  (m  the  bondSt  the  outstanding 
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orders,  and  the  cnrrrat  expenses  and  contrib- 
ute to  the  sinking  fund,  and  It  may  be  that 
the  statute  is  Tlolatlve  of  the  provision  In  the 
federal  Constitution  above  referred  to.  For 
reasons  now  to  be  stated,  we  are  not  called 
upon  to  decide  whether  it  is  or  not  "It  is  a 
fairly  established  principle  of  law  that  no 
one  can  be  allowed  to  attack  a  statute  as 
unconstitutional  who  has  no  interest  in  it 
and  Is  not  affected  by  its  provisions.  This 
rule  applies  to  all  cases  both  at  law  and  In 
equity,  and  is  equally  applicable  in  both  civil 
and  criminal  proceedings.  All  constitutional 
inhibitions  against  the  taking  of  private  prop- 
erty without  due  process  of  law  and  all  con- 
stitutional guaranties  of  equal  rights  and 
privities  are  for  the  benefit  of  those  persons 
only  whose  rights  are  affected,  and  cannot  be 
taken  advantage  of  by  any  other  persons." 
8  Cyc.  787,  788.  "It  Is  well  settled  that  a 
statute  must  be  assumed  to  be  oonstltntional 
and  valid,  until  some  one  complains,  whose 
rights  it  Invades."  Speer  v.  Commonwealth, 
23  Grat  (Va.)  935,  938,  14  Am.  Rep.  164.  The 
following  from  Cooley's  Constitutional  Lim- 
itations, 103,  was  quoted  with  approval  by 
Judge  Snyder  in  delivering  the  opinion  of  this 
court  in  Shephard  v.  Wheeling,  30  W.  Va. 
479,  483,  4  S.  E.  635,  G37:  "Nor  will  a  court 
listen  to  an  objection  made  to  the  constitu- 
tionality of  an  act  by  a  party  whose  rights 
it  does  not  affect,  and  who  has,  therefore,  no 
Interest  in  defeating  It  On  this  ground  it 
has  been  held  that  the  objection  that  a  l^ls- 
latlve  act  was  unconstitutional,  because  di- 
vesting the  rights  of  remaindermen  against 
their  will,  could  not  be  successfully  urged  by 
the  owner  of  the  particular  estate,  and  could 
only  be  made  on  behalf  of  the  remaindermen 
themselves.  Antoni  v.  Wright,  22  GraL  (Va.) 
857.  And  a  party  who  has  assented  that  his 
property  may  be  taken  under  a  statute  cannot 
afterwards  object  tbat  the  statute  is  In  viola- 
tion of  a  provision  In  the  Constitution  de- 
signed for  the  protection  of  private  property. 
The  statute  is  assumed  to  be  valid  until  some 
one  complains  whose  rights  It  invades."  He 
also  quotes  at  length  from  the  opinion  of 
Chief  Justice  Shaw  in  Wellington  v.  Peti- 
tioners. 16  Pick.  (Mass.)  06,  26  Am.  Dec.  631, 
In  which  the  soundest  reasons  for  the  refusal 
of  courts  to  hear  constitutional  objections  to 
statutes  from  persons  not  affected  by  them 
are  set  forth.  In  the  course  of  the  opinion 
as  quoted,  Chief  Justice  Shaw  said:  "Prima 
facie,  and  upon  the  face  of  the  act  itself, 
nothing  will  generally  appear  to  show  that 
the  act  is  not  valid;  and  it  is  only  when 
some  person  attempts  to  resist  its  operation, 
and  calls  in  the  aid  of  the  Judicial  power  to 
pronounce  It  void  as  to  him,  his  property,  or 
his  rights,  that  the  objection  of  unconstitu- 
tionality can  be  presented  and  sustained.'* 
The  principle  Is  uniformly  applied  by  the  Su- 
preme Court  of  the  United  States.  Wiley 
V.  Sinkier,  179  U.  S.  58,  67,  21  Sup.  Ct.  17, 
45  L.  Ed.  84:  Bank  v.  Craig,  181  U.  S.  548, 
'£1  Sup.  CtT03»45L.Ed.9M.  Intblalast 


case  Mr.  Justice  Peckbam  said:  "One  who 
does  not  belong  to  the  class  tbat  might  be  in- 
jured by  a  statute  cannot  raise  the  question 
of  its  invalidity."  For  this  proposition  he 
cited  Supervisors  v.  Stanley,  105  U.  S.  305, 
26  L.  Ed.  1044;  Clark  v.  Kansas  City,  176 
n.  S.  114,  20  Sup.  Ct  284.  44  L.  Ed.  882; 
Lampasas  v.  Bell,  180  U.  S.  276.  21  Snp.  Ct 
368,  45  L.  Ed.  527. 

Being  of  the  opinion,  hereinbefore  stated, 
that  the  county  court  holds  its  powers  respect- 
ing the  quantum  of  revenues  to  be  raised  each 
year  by  delegation  from  the  Legislature,  as 
an  agency  In  Its  hands  and  under  Its  control, 
and  not  by  delegation  trom  the  people,  ^act- 
ed by  the  Constitution,  and  so  deciding.  It 
follows  necessarily  that  the  powers  and  rights 
so  created  are  not  contractual  in  their  nature 
No  provision  of  the  federal  Constitution  pla- 
ces any  restraint  upon  the  powers  of  the  Leg- 
islature to  revoke  them.  Meriwether  v.  Gar- 
rett 102  U.  S.  472,  26  L.  Ed.  197;  United 
States  V.  Railroad  Co.,  17  Wall.  (U.  S.)  322, 
21  Lb  Ed.  697;  Commissioners  v.  Lucas, 
Treasurer,  93  U.  S.  108,  23  L.  Ed.  822.  "In- 
stitutions of  this  kind,  whether  called  conn- 
ties  or  towns,  are  auxiliaries  of  the  state  In 
the  important  business  of  municipal  rule,  and 
cannot  have  the  least  pretension  to  sustain 
their  privileges  or  their  existence  upon  any- 
thing like  a  contract  between  them  and  the 
L^slature  of  the  state,  because  there  Is  not 
and  cannot  be  any  reciprocity  of  stipulation, 
and  their  objects  and  duties  are  utterly  in- 
compatible with  everything  of  the  nature 
of  a  compact"  Laramie  County  v.  Albany 
County,  92  U.  S.  807,  311,  23  L.  Ed.  652.  In 
respect  to  the  tronds.  Interest  sinking  fmid, 
outstanding  county  orders,  current  expenses, 
and  other  obligations  ratting  upon  the  county, 
the  Legislature,  by  this  statute,  merely  seeks 
to  control  the  exercise  of  the  discretionary 
powers  of  its  own  agent  concerning  the 
amount  of  money  It  shall  use  in  the  payment 
of  current  expenses  and  Indebtedness.  It  per- 
mits the  raising  and  expenditure  of  as  much 
and  presumably  more  money  than  the  court 
was  ever  allowed  to  exact  from  the  people  In 
any  previous  year,  since  the  levy  for  1904  rose 
to  the  constitatlonal  limit  of  95  cents.  The 
creditors  themselves  thus  have  a  more  ample 
provision,  under  this  limitation  of  power,  for 
the  satisfaction  of  their  debts,  than  was  pos- 
sible at  the  time  the  debts  were  contracted. 
If  they  have  been  content  to  wait  until  this 
time,  and  the  Legislature,  In  limiting  the  pow- 
ers of  Its  fiscal  agent,  saw  fit  to  assume  that 
they  would  willingly  continue  to  Indulge  their 
creditor  until  such  time  as  payment  could  be 
more  conveniently  made,  we  see  no  reason, 
nnd  know  of  no  principle,  upon  which  It  can 
be  asserted  that  the  agent,  to  whom  nothing 
Is  due,  may  nevertheless  precipitate  upon  It- 
self and  the  public  the  burden  of  the  imme- 
diate discharge  of  heavy  obllgatlona  to  others, 
none  of  whom  are  here,  or  were  before  the 
county  court  claiming  or  demanding  It  The 
tmly  contracts  tbat  can  poaslblr  be  Mttectei 
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are  those  whlcb  Impose  oMlgatlona  npon  and 
igatnst  the  coirnty  and  In  favor  of  persona 
Tbo  are  not  parttes  to  thia  action,  eltber  In 
penon  or  by  representation.  If  tlie  statute 
la  Question  Aonld  prevent  the  enforcement 
of  any  of  these  obligatiooB,  It  will  confer  an 
Immediate  pecnnlary  benefit  upon  the  reepond- 
eot.  and  Inflict  no  possible  detriment  other 
tlum  a  taint  upon  the  public  bonor,  and  that 
hu  beea  Intnuted  to  the  L^^latme^  rather 
than  to  the  connty  courts.  If  It  merely  d»- 
Iiji  poyment  with  the  consent  of  the  credit- 
on;  Instead  of  repudiating  the  obligations, 
no  detriment  of  any  kind  results,  except  the 
additional  bnrden  of  interest;  and  whetber, 
In  view  of  tbe  financial  conditions  prevailing 
ata  glvm  time,  a  wise.publlc  policy  donanda 
tbe  procurement  of  forbearance  by  its  pay- 
m^t,  is  also  a  matter  within  the  supor'lBory 
power  and  oontro]  of  tin  Legislaturoi 

By  constitutional  provision  tbe  connty 
eoorts  are  tbe  levying  and  disbursing  agents 
in  local  self-government.  The  Constitution 
onnmlts  to  them  the  superintendence  and  ad- 
ministration of  the  Internal  police  and  fiscal 
ithlrs  of  their  counties.  But  In  the  ececu- 
tion  of  all  these  powOTS  they  must  act  under 
neb  relations  as  are  prescribed  by  law. 
TboB  Uke  means  for  discharging  tbelr  obliga- 
tions and  making  Improvements  are  subject 
to  IcidslatlTe  control,  and  may  be  limited  or 
withheld,  not  to  tbe  material  prajnffice  of  a 
creditor,  but  certainly  as  against  the  county 
orart  Tbe  Legislature  of  the  state  of  Ten- 
nessee repealed  the  charter  of  tbe  city  of 
Mnnpbia,  a  corporation  against  wbidi  many 
thoDsands  of  dollars  of  indebtedness  oisted, 
and  Its  power  to  terminate  tbe  existence  of 
the  corporation,  notwl&standlng  Its  debts, 
was  upheld  by  tbe  unanimous  opinion  of  the 
Snpreme  Court  of  the  United  States.  Meri- 
wether T.  Garrett,  102  U.  B.  472,  511,  26  I.. 
Ed.  187.  Its  relation  to  tbe  contracts  of  in- 
debtedness as  obligor  did  not  bring  it  within 
the  protection  of  any  guaranty  of  the  federal 
Constitution.  Tbe  contracts  were  not  de* 
ttroyed  or  Impaired  by  the  repeal  of  the  city 
rtiarter.  Th^  survived,  and  it  remained  fmr 
the  state  to  make  provision  for  them.  It  was 
not  assumed  In  that  case,  nor  can  it  be  here, 
that  the  state  Intended  to  repudiate  public 
obligations  or  unreasonably  postpone  perform- 
ance: Mr.  Justice  Sield  said  the  Leglsla- 
tore  had  "thus  provided  against  future  claims 
from  tbe  Improvidence  or  recklessness  of  the 
asw  govemmoit,"  and  that  **tlie  power  of  the 
state  to  make  this  diange  oi  local  government 
Is  incontrorertible."  If,  tiien,  we  are  correct 
In  the  contusion  that  tbe  I^^slature  may 
oontrol  county  courts  In  reQ>ect  to  the 
unomits  oi  revalue  th^  may  raise,  it  Is  per- 
fectly manifest  that  they  must  pay  tbelr  debts 
with  such  funds  as  the  lieglslature  Allows 
ttiem  to  provide  for  the  purpose,  and  expend 
b  public  improvenents  (miy  so  much  as  they 
mar  be  able  to  obtain  for  that  purpose  out  of 
tile  omonnt  they  are  allowed  to  collect ;  and 
U  tbe  L^lalature^  by  any  restrictions  it  may 


Impose,  should  «mtravene  the  rights  of  crejltt- 
on,  In  violation  of  a  clause  of  the  federal 
Constitution,  the  creditors  alone  may  com- 
plahi.  This  pnvosition  barmonises  with  the 
declslfm  ct  the  federal  Supreme  Court  hi 
Board  of  Liquidation  v.  Louisiana,  179  U.  8. 
622,  21  Sup.  Ct  263,  45  L.  Ed.  M7. 

Entertaining  the  views  herein  expressed,  we 
award  the  peremptory  writ  of  mandamus 
prayed  for. 


MORGAN  V.  MORGAN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct.  23,  1006.) 

1.  Deeds— CtoNSTRucTioH—lNCONBiBTBMT  Pro- 
visions— Estate  Oorveted. 

A  will  or  deed  containing  two  Inconaistuit 

{iroviBions,  one  indicating  that  a  life  estate  only 
n  real  estate  la  Intended  to  be  conveyed  to  a 
person,  and  the  other  giving  or  granting  to  such 
person  an  absolute  and  unlimited  power  of 
alienation  and  disposition  of  such  estate  In  fee 
simple,  will  be  held  to  pass  a  lite  estate  or  the 
fee  simple,  as  the  one  or  the  other  may  appear 
to  be  tno  primary  Intmtlon  disclosed  by  a  con- 
sideration of  the  whole  instrument. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
CenL  Dig.  Deeds,  |S  314-356,  875,  436.] 

2.  Tbusts— TausT  Deed— Estate  of  Cebtoi 
Qdb  Teusiv— Equitable  Estate  in  Feb  Sim- 
ple. 

A  deed  made  on  tbe  30th  day  of  July, 
18(19,  in  which  C.  Leander  Zane  was  the  party 
of  the  first  part,  John  Morgan,  Jr.,  trustee,  was 
the  party  of  the  second  part,  and  Louisa  Mor- 
gan, wife  of  John  Morgan,  Sr.,  was  the  party 
of  tibe  tliird  part,  whereby  Zane  conveyed  to  said 
tnntnn  a  certain  tract  of  land,  "to  have  and 
to  hold  the  said  tract  or  parcel  of  land  to  the 
aaid  party  of  the  second  part  upon  trust  that 
said  trustee  shall  permit  the  said  party  of  tbe 
third  part  to  occupy,  possess,  and  enjoy  the  said 
tract  or  parcel  of  land,  and  the  rents,  issaes, 
and  profits  thereof  to  take  for  her  sole  use  and 
Iwnefit,  free  and  clear  from  all  manner  of 
charge  and  Incumbrance  of  her  said  hasbaod, 
or  any  husband  she  may  hereafter  take,  for 
and  during  her  life,  and  upon  the  further  trust 
that  the  said  party  of  the  second  part  shall  sell 
or  otherwise  dispose  of  the  said  property  at 
such  time.  In  such  manner,  and  upon  such  terms 
of  credit  or  otherwise  as  said  party  of  the  third 
part  by  writing  signed  with  her  name  shall  ap- 
point and  direct,  upon  thia  further  trust  that, 
should  the  said  party  die  without  having  directed 
and  completed  any  sale  of  said  property,  and 
her  said  huaband,  John  Morgan,  survive  her, 
then  said  party  of  the  second  part  shall  recon- 
vey  the  said  property  to  ttie  said  John  Morgan 
in  fee.  and  upon  the  further  trust  tEat,  ahonld 
the  said  par^  of  the  third  part  survive  her 
said  husband  and  die  without  having  sold  said 
property  as  hereinbefore  empowered,  then  tbe 
said  party  of  the  second  part  shall  hold  said 
property  In  trunt  for  the  heirs  of  aaid  John 
Morffan."  passed  an  equitable  estate  in  fee  rim- 
pie  in  said  land  to  the  wife,  Louisa  Morgan. 

8.  Same— LntiTATiON  Ovee— Bepugnanct. 

The  attempted  limitation  over  after  the 
death  of  Louisa  Alorgaa  was  inoperative  and 
void  for  repugnancy  and  uncertainty. 

4.  Same— Conveyance  bt  Beneficiaby. 

After  siicb  deed  was  made,  the  wife,  Loaisa 
Morgan,  had  full  power  to  convey  her  eqoitable 
estate  in  fee  by  deed,  in  which  her  husband 
joined  as  provided  by  statute,  without  direction 
to.  or  the  intervention  of,  the  trustee  named  in 
the  deed  from  Zane. 
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John  Morgao»  Jr.,  the  tnutee,  and  JohQ 
Momn,  Sr^  having  di«d,  and  Lonua,  tiie  wid- 
ow, naving  ranarmd,  a  deed  made  hj  her  and 
her  last  hosband  to  her  son,  James  P.  Morgan, 
conveying  to  blm  all  the  right,  title,  and  interest 
of  said  Loniaa  and  hnsbaod  in  and  to  the  land 
coDTeyea  by  the  deed  from  Zane.  except  the 
put  prerloasly  eonv^ed  to  Hupp,  passed  an 
eqoitable  estate  in  f ee  to  tlie  son,  J  am  en  P.  Mor- . 
gan. 

6.  SAUB— GONVKTAHOB  OV  LBQAI.  TITLB. 

Jamea  P.  Morgan  is  entitled  to  a  conv^- 
ance,  by  a  tmstee  appointed  in  this  aalt  In  the 
place  of  John  Morxan,  Jr.,  of  the  legal  title 
to  the  land,  in  which  he  (Jamea  P.  fiforgan) 
h^ds  the  equitable  estate  In  fee  under  the  deed 
from  his  mother  and  her  last  husband. 
(Syllabus  by  the  Court) 

Appeal  from  Clrcait  Ooart,  Ohio  County. 

Bill  by  James  P.  Morgan  against  S.  Brady 
Morgan  and  others.  Decree  for  def^idants, 
and  plaintiff  appeals.  Rerersed  and  re- 
manded. 

Joe^h  R.  Naylor  and  Jamea  W.  Ewing, 
for  appellant  Henry  M.  Russell,  for  ap- 
pellees. 

COX,  J.  James  P.  Morgan  complains  of  a 
decree  of  the  circuit  court  of  Ohio  county, 
dlrnnlwrfpg  his  bill  of  complaint  filed  against 
S.  Brady  Morgan,  Henry  Morgan,  Archie 
Morgan,  Brady  H.  Morgan,  and  Amy  B.  Roe, 
for  the  purpose  of  having  a  trustee  appoint' 
ed  and  a  conveyance  by  such  trustee  of  the 
li^al  title  to  certain  real  estate,  hereinafter 
mentioned,  to  him,  the  said  James  P.  Morgan. 
The  material  facts  appearing  from  the  rec- 
ord are  the  following:  By  deed  dated  the 
30th  day  of  July,  A.  D.  1869,  in  which  C. 
Leander  Zane  was  the  party  of  the  first  part, 
John  Morgan,  Jr.,  trustee,  was  the  party  of 
the  second  part,  and  Louisa  Morgan,  wife  of 
John  Morgan,  was  the  party  of  the  tlilrd 
part,  Zane  conveyed  to  said  trustee  a  certain 
tract  of  land  on  Zane's  Island  In  the  city  of 
Wheeling,  "to  have  and  to  hold  the  said 
tract  or  parcel  of  land  to  the  said  party  of 
the  second  part  (1)  upon  trust  that  said 
trustee  shall  permit  the  said  party  of  the 
third  part  to  occupy,  possess,  and  enjoy  the 
said  tract  or  parcel  of  land,  and  the  rents, 
Issues,  and  profits  thereof  to  take  for  her  sole 
use  and  benefit,  free  and  clear  from  all 
manner  of  charge  and  incumbrance  of  her 
said  husband,  or  any  husband  she  may  here- 
after take,  for  and  during  her  life;  (2) 
and  upon  the  further  tmst  that  the  said 
party  of  the  second  part  shall  sell  or  other- 
wise dispose  of  said  property  at  such  time, 
in  such  manner,  and  upon  such  terms  of 
-credit  or  otherwise  as  said  party  of  the 
third  part  by  writing  signed  with  her  name 
shall  appoint  and  direct;  (8)  upon  this  fur- 
ther trust  that,  should  the  said  party  die 
without  having  directed  and  completed  any 
sale  of  said  property,  and  her  said  husband, 
John  Morgan,  survive  her,  then  said  party 
of  the  second  part  shall  reconvey  the  said 
property  to  the  said  John  Morgan  in  fee; 


(4)  and  upon  the  further  tmst  that,  should 
the  said  party  of  the  third  part  survive  her 
said  husband  and  die  without  taavin;  sold 
said  property  as  hereinbefore  empowered, 
then  the  said  luirty  of  the  second  part  oball 
hold  said  property  in  tmst  for  the  heirs  of 
said  John  Morgan."  The  figures  <1).  (2), 
(3),  and  (4)  above  are  not  found  in  the 
orli^nal,  but  are  inserted  to  Indicate  the 
several  parts  or  clauses  Into  which  tlie  pro- 
Tlalon  of  the  deed  above  quoted  la  divided 
for  consideration  herelnaft^.  These  clanaes 
will  be  referred  to  u  the  first,  second,  third, 
and  fourth,  correiQKmdlng  to  said  fisnres. 
John  MiHTgan.  Jr^  trustee,  was  the  son  of 
John  Morgan,  the  bnsband.  By  Joint  deed, 
dated  the  7th  day  of  August,  1876,  John  K<x- 
gan,  Jr.,  trustee,  John  Morgan,  Sr.,  and  Lou- 
isa Morgan,  the  wife,  conveyed  a  part  of  said 
tract  of  land  to  John  O.  Hupp.  That  part 
1b  not  Involved  in  this  suit  On  the  3d  day 
of  September,  1876,  John  Morgan,  Sr^  died, 
leaving  surviving  him  his  widow,  Louisa,  and 
hia  childroi,  J<^n  Morgan,  Jr.,  and  the  de- 
foidants  S.  Brady  Moi^an,  Henry  Morgan, 
and  the  plaintiff,  James  P.  Moi^an;  the 
plaintiff  bdng  his  <Aild  by  his  marriage  willi 
Louisa,  and  the  others  beiiv  his  children  by 
a  former  marriage.  In  the  year  1878  361m 
Morgan,  Jr.,  died,  leaving  anrrlTlng  him  a 
widow,  who  afterwards  died,  and  bis  only 
diildroi  and  tadrs  at  law,  flie  defteidants 
Archie  Morgan.  Brady  H.  Morgan,  and  Amy 
B.  Roe  (formerly  Morgan).  Subseqnmtly 
Louisa  Morgan,  the  widow  of  John  Morgan. 
Sr..  Intermarried  Tritb  one  Ckio.  "W.  Bamee. 
and  on  the  ITtb  day  of  Jannary,  1901,  the 
said  Loulaa  and  Geo.  W.  Bomea^  ber  husband, 
made  a  deed  of  conveyanoe  to  Jamea  P.  Mor- 
gan, ber  son.  convening,  amons  other  parcels 
of  real  estate,  all  tb»  right,  title,  and  Intraeet 
of  the  said  Lonlsa  Barnes  and  hnaband  in 
and  to  the  tract  of  land  conveyed  by  Zane  to 
John  Morgan,  Jr.,  tmstee,  except  that  part 
previously  conveyed  to  Hupp.  Loolsa  Barnes 
died  previous  to  the  institution  of  this  salt. 
Other  facts  appear,  but  only  those  wblch  we 
deran  material  have  been  motioned. 

The  plaintiff  contends  that  the  deed  from 
Louisa  Barnes  and  husband  to  the  plaintiff, 
James  P.  Morgan,  passed  to  blm  an  equitable 
estate  in  fee  simple  in  the  laud  conveyed  by 
the  Zane  deed,  except  that  part  which  had 
previously  be^  conveyed  to  Hupp.  The  de- 
fendants contend  that.  If  the  deed  passed 
anything,  it  passed  no  more  than  an  equitable 
estate  for  the  life  of  Louisa  Bamea,  and  that 
they,  together  with  the  plaintiff,  as  the  heirs 
of  John  Morgan.  Sr.,  are  now.  Louisa  Morgan 
being  dead,  entitled  to  tbe  land  In  fee.  This 
controversy  Involves  the  construction  of  the 
Zane  deed,  or  more  especially  the  provision, 
above  quoted,  which  Imposed  the  trust  upon 
John  Morgan,  Jr.,  the  trustee.  In  construing 
the  deed,  all  Its  provisions  most  l>e  ctmsidered 
together.  The  words  are  to  l>e  takoi  in  their 
nsnal  and  ordinary  s^ise,  unless  it  appears 
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tbat  tbey  were  nsed  In  a  technical  or  special 
sense,  or  tmleas,  when  acvUed  to  tlie  sobject- 
matta-,  tbey  bare  a  technical  or  qieclal  mean- 
ing. The  Intention  of  tbe  parties  to  the  deed 
Is  paramount  and  controlllns,  so  far  as  that 
Intention  Is  within  tbe  law.  The  sereral 
clanses  In  this  provision  above  Indicated  hj 
flflrnree  in  parentheses  occupy  positions  of 
equal  prominence  and  Importance  In  the  deed. 
The  second  clause  mentioned  InrolTes  the 
right  of  tbe  wife  of  Jobn  Morgan,  8r..  to  sell 
and  dlsptwe  of  the  land,  or  to  have  that  done 
bj  the  trustee.  This  clause,  standing  alone, 
gave  to  her  the  absolute  and  unlimited  power 
of  sale  and  disposition  at  such  time.  In  such 
manner,  and  open  nicb  terms  as  she  should 
direct.  Its  sweeping  language  gave  absolute 
and  unlimited  power  of  sale  and  diqmsitlon 
of  tbe  land  hi  fee,  at  the  will  and  pleasure 
of  tbe  wife.  We  apprehend  that  no  conten- 
tion can  be  made,  If  tbe  second  clause  stood 
alone,  that  the  power  of  disposition  was  not 
absolote  and  unlimited,  If  exercised  in  con- 
formity to  the  deed.  This  absolute  and  nn- 
limited  power  of  disposition  meant  absolute 
power  and  control  over  tbe  land.  Alone 
It  gave  an  equitable  estate  In  fee  simple  to 
tbe  wife;  the  l^al  title  being  conveyed  to 
a  trustee.  In  speaking  of  tbe  provisions  of 
a  will.  Judge  Tucker  In  Burwell's  Bx'ra  t. 
Anderson's  Adm'r.  8  Leigh  (Ta.)  848,  says: 
"From  tbe  earliest  time  it  has  been  amtmg 
tbe  received  doctrines  of  the  common  law 
that  an  absolute  and  unqaaltfled  power  of 
disposing,  conferred  by  will,  and  not  con- 
trolled or  explained  by  any  other  provision, 
shoTdd  be  considered  as  a  gUt  of  tbe  absolute 
property.  In  this  the  law  bat  corresponds 
with  the  dictates  of  common  reason.  Every 
man  of  ordinary  capacity  would  understand 
a  power  to  dispose  of  a  thing  as  be  pleased 
as  a  gift  of  the  thing  Itself;  and  hence  every 
one  who  usee  tbe  phrase  without  qualification 
Is  mdetfltood  tbe  law  as  intending  a  ^ft 
The  power  of  absolute  disposition  is,  Indeed, 
the  eminent  quality  of  absolute  property. 
He  wbo  has  the  absolute  proper^  has  ins^ta- 
rably  the  absolute  power  ov&c  it;  and  he  to 
whom  is  given  the  absolute  power  over  an 
estate  acquires  thereby  tte  absolute  property, 
unless  there  Is  something  In  the  gift  which 
negatives  and  overthrows  this  otherwise  Irre- 
sistible Implication."  See,  to  the  same  effect, 
Davis  T.  Heppert,  06  Ta.  7TO,  82  S.  B.  467; 
Parish,  trustee,  t.  Wayman,  91  Va.  490,  21 
S.  EL  810.  In  Davis  v.  Hqipert  It  la  said: 
"A  line  of  decisions  of  tlUs  ccmrt,  from  May 
r.  J<qraeB  to  Parish  v.  Wayman,  establishes 
the  doctrine,  well  stated  by  Judge  Bniks,  that 
tbougb  pn^terty  Is  devised  or  bequeatbed  to 
one  for  life,  even  in  the  most  express  tome, 
yet  if  by  other  terms  In  the  same  Instrument 
It  la  manifest  that  the  devisee  or  l^tee  is 
Invested  with  absolute  power  to  dispose  of 
the  subject  at  his  will  and  pleasure,  he  Is  not 
a  mere  life  tenant,  but  absolute  owner;  for 
then  can  be  no  better  definition  of  absolute 
ownership  thsta  absolute  dominion.*  ** 


This  second  clause  of  the  provision  of  the 
deed  under  consideration  Is  preceded  by  a 
clause  requiring  the  trustee  to  permit  the 
wife  to  occupy,  possess,  and  enjoy  the  land, 
and  tbe  rents.  Issues,  and  profits  thereof,  for 
her  sole  use  and  benefit,  free,  etc,  for  and 
during  her  life,  and  succeeded  by  clauses  In- 
tended to  create  a  limitation  over  after  the 
wife's  death  In  case  she  should  not  exercise 
the  power  of  disposition.  Do  these  provi- 
sions cut  down  the  wife's  estate  to  an  equita- 
ble estate  for  her  life?  Judge  Oreen,  deliv- 
ering the  opinion  of  this  court  In  MllhoUen 
V.  Bice  et  al^  18  W.  Ta.  BIO.  In  which  tbe 
provisions  of  a  will  were  under  consideration, 
laid  down  two  propositions  which  he  con- 
sidered established:  First,  that  "It  U  settied 
that  If  a  testator  gives  property  to  a  devisee 
or  legatee,  to  use  or  dispose  of  at  his  pleasure 
— that  is,  to  consume  or  spend,  sell  or  give 
away  at  his  pleasure — sucSi  devisee  or  lega- 
tee has  the  fee  simple  or  absolute  property, 
even  though  bis  Interest  in  It  be  called  by 
the  win  a  life  estate,  and  there  be  a  provision 
in  the  will  whereby  what  may  remain  of 
the  property  at  the  death  of  the  devisee  or 
legatee  Is  given  to  another  person."  Second, 
that  "there  would  seem  now  to  be  no  doubt 
that,  when  a  devise  or  bequest  expressly  s^ves 
a  life  estate,  a  superadded  power  of  dlsposi- 
tion  win  not  enlarge  the  life  estate  Into  a 
fee  simple,  or  make  the  property  bequeathed 
absolute."  Many  authorities  are  cited  for 
both  of  these  proposItloDa,  It  will  be  observ- 
ed that  one  difference  in  the  two  propositions 
relative  to  life  estates  Is  that  the  first  would 
seem  to  relate  to  a  case  where  the  power  of 
diqxMltlon  is  contained  la  the  clause  by  whl<di 
the  gift  Is  made,  while  tbe  second  proposition 
would  seem  to  relate  to  a  case  where  the 
power  of  disposition  Is  contained  in  a  super- 
added clause.  We  conceive  that  this  differ- 
ence  can  only  be  material  upon  the  question 
of  Intent  Tfaerefdreil^  the  absolute  and  un- 
limited power  of  msposition  at  pleasure, 
whether  contained  In  tbe  same  clause  In 
which  the  gift  Is  made  or  In  a  superadded 
clause,  appears  to  be  the  primary  or  dom- 
inant intent  disclosed  by  a  consideration  ot 
the  whole  Instrument — that  is,  intended  to 
prevail  over  the  words  Indicating  a  life  es- 
tate—it will  be  given  that  effecO  After  an 
examination  of  many  autho¥Itles,  English 
and  American,  including  those  of  Virginia 
and  of  this  state,  we  think  that  the  two 
pn^MMltions  laid  down  by  Judge  Green  mean 
simply  that  effect  will  be  given  to  the  primary 
or  dominant  Intent  to  be  ascertained  ttom  all 
the  proTislouB  of  the  instnunoit  'a  primary 
or  dominant  Intent  must  prevail  over  a 
secondary  intent,  where  the  two  are  Incon- 
sistent This  role  as  to  primary  or  dominant 
Intent  Is  expressed  in  different  lai^^uage  by 
different  authorities.  By  some  the  primary 
Intent  is  termed  the  general  intent;  by  oth- 
ers, the  paramount  Intent  2  Page  on  Gont 
I  1113:  Clark  on  Cont  280;  9  Gyc.  683; 
Wasbbom  on  Real  Prop.  |  2314;  2  Devlin 
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on  Deeds,  {  840.  The  effect  of  the  rule  Is  that, 
where  two  clauses  are  Inconsistent,  they  must 
be  construed  so  as  to  give  effect  to  the  Inten- 
tion of  the  parties  ss  collected  from  the 
whole  instrument.  9  Cyc.  583;  Tuck  t.  Sing- 
er Mfg.  Co.,  67  Iowa,  B76,  25  N.  W.  812.  If 
the  primary  or  dominant  Intent  be  to  create 
a  life  estate,  then  such  Intent  will  prevail 
over  words  Indicating  an  ahsolute  and  un- 
limited power  of  disposition ;  and,  vice 
versa,  If  the  absolute  and  unlimited  power  of 
disposition  appears  to  he  the  primary  or 
dominant  Intent  of  the  Instrument,  then  a 
fee-simple  estate  will  be  thereby  created.-  In 
Burwell's  Ex'ra  t.  Anderson's  Adm'r,  and 
other  cases,  it  Is  recognized  that  the  gift 
of  a  life  estate  and  also  of  an  absolute  and 
unlimited  power  of  disposition  are  Inconsist- 
ent provisions.  Therefore  effect  will  be  giv- 
en to  the  one  or  the  other  according  to  the 
primary  or  dominant  Intent  of  the  whole  In- 
strument. We  think  that  the  principle  that 
effect  must  be  given  to  the  manifest  primary 
Intent  underlies  all  the  decisions  on  this  sub- 
ject. This  seems  to  he  what  was  meant  by 
Chancellor  Kent  In  Jackson  v.  Robins,  16 
Johns.  (N.  T.)  B37,  where,  after  a  review  of 
the  English  and  American  cases,  he  saya: 
"We  may  lay  It  down  as  an  incontrovertible 
rule  that  where  an  estate  is  given  to  a  person 
generally,  or  indeflnltely,  with  a  power  of  dis- 
position. It  carries  a  fee ;  and  the  only  exce^ 
tloD  to  the  rule  Is  where  the  testator  gives  to 
the  first  tafeer  an  estate  for  life  only,  by  cer- 
tain and  express  words,  and  annexes  to  It  a 
power  of  disposal.  In  that  particular  and 
special  case  the  devisee  for  life  will  not  take 
an  estate  In  fee,  notwithstanding  the  distinct 
and  naked  gift  of  the  power  of  disposition  of 
the  reversion."  We  take  It  that  the  eipres- 
elon  "by  certain  and  express  words"  means 
that  the  Intent  to  give  a  life  estate  must  be 
clearly  stated,  or.  In  other  words,  be  the 
primary  or  dominant  intent.  The  same  Idea 
1b  expressed  by  Judge  Tucker  In  Burwell's 
Ex'rs  V.  Anderson's  Adm'r,  In  these  words: 
"Where,  Indeed,  such  an  Inconsistent  life  es- 
tate is  given,  the  fee  does  not  pass ;  for  this 
whole  matter  rests  upon  Intention..  The  es- 
tate being  the  testator's  to  give,  his  will  Is 
the  law  of  the  subject,  unless  that  will  is 
against  the  law  of  the  land."  j. 
■  Following  this  Idea  of  primary  or  dominant 
intent,  we  find  the  two  classes  of  case's,  both 
English  and  American,  construing  words  In- 
dicating a  life  estate,  and  also  words  Indlcat 
Ing  an  ahsolute  and  unlimited  power  of  dis- 
position contained  In  the  same  instrument; 
one  class  permitting  the  power  of  disposi- 
tion to  prevail,  and  the  other  permitting  a 
life  estate  to  prevail.  Mllhollen  v.  Rice,  13 
W.  Va.  510;  Shermer  v.  Shermer,  1  Wash. 
(Va.)  266,  1  Am.  Dee.  460;  Shermer  v.  Rich- 
ardson, Wythe  (Va.)  159;  Guthrie  v.  Guthrie, 
1  Call  (Va.)  7;  Rlddlck  v.  Cohoon,  4  Rand. 
(Va.)  547;  Burwell  v.  Anderson,  3  Leigh 
(Va.)  348;  Nelson  v.  Cooper,  4  Leigh  (Va.) 
40S;   Brown  t.  George,  6  Orat.  (Ta.)  424; 


May  V.  Joynes,  20  Grat.  (Va.)  692;  Carr 
V.  EfOnger,  78  Va.  197:  Cole  v.  C!ole.  79 
Va.  251;  Bowen  v.  Bowen,  87  Va.  438,  12 
S.  E.  885,  24  Am.  St  Rep.  664;  Hall  v. 
Palmer,  87  Va.  854,  12  S.  B.  618,  11  U  R. 
A.  610,  24  Am.  St  Rep.  653 ;  Farlsh  v.  Way- 
man.  91  Va.  4S0,  21  S.  E.  810;  Davis  v. 
Heppert,  96  Va.  770,  82  8.  E.  467;  Brown's 
Odn.  V.  Strother's  Adm'r,  102  Va.  145,  A7 
S.  E.  236 ;  Jackson  v.  Robins.  16  Johns.  (N. 
T.)  537;  Atty.  C!en.  v.  Hall,  PItzg.  814;  Ben- 
ferd  V.  Street,  16  Ves,  135;  Irwin  v.  Farrer, 
19  Vea.  86;  Ide  v.  Ide,  5  Mass.  600;  Wll- 
moth  v.  Wllmoth,  84  W.  Va.  426,  12  8.  E. 
731;  Bank  of  Berkeley  Springs  v.  Greai, 
45  W.  Va.  168,  31  S.  E.  260 ;  Cresap  v.  Cresap, 
34  W.  Va.  810, 12  S.  E.  527;  Smith  v.  Schlegel, 
51  W.  Va.  245,  41  S.  E.  161;  Madden  v. 
Madden,  2  Leigh  (Va.)  377;  Missionary 
Society  V.  Calvert,  82  Grat  (Va.)  857;  Lee 
V.  Law  (Va.)  19  S.  E.  255;  Miller  v.  Potter- 
Beld,  86  Va.  877,  11  S.  E.  486,  19  Am.  St  Rep. 
919;  Johns  v.  Johns,  86  Va.  333,  30  S.  E.  2; 
Smythe  t.  Smythe,  90  Va.  638,  19  S.  E. 
175;  Smith  v.  Bell,  6  Pet  (U.  S.)  68,  8  L. 
Ed.  322;  Brant  v.  Va.  (3oal  &  Iron  Co.,  03 
U.  S.  826,  23  I*  Ed.  927;  Giles  v.  Little,  104 
U.  S.  291,  26  L.  Ed.  745;  Jackson  v.  Ball, 
10  Johns.  (N.  T.)  19;  Bradley  v.  Wescott, 
13  Ves.  453;  Goodtltle  v.  Otway,  2  Wlls.  6. 
The  first  20  cases  cited  are  especially  ap- 
plicable to  this  case,  and  we  think  fully  sus- 
tain the  conclusion  we  have  reached.  It 
seems  to  us  that  the  tendency  of  the  later 
cases,  and  especially  those  of  Virginia,  is  to 
eliminate  all  distinction  between  a  gift  or 
grant  to  one  indeflnltely  with  absolute  and 
QDllmlted  power  of  disposition,  and  a  gift 
or  grant  to  one  for  life  with  a  superadded 
absolute  and  unlimited  power  of  disposi- 
tion, and  to  give  effect,  as  the  prtmar;  and 
dominant  Intent  to  the  ahsolute  and  unlimit- 
ed power  of  disposition  In  all  cases.  Thus 
we  find  It  stated  In  bro&A  language  In  Davis 
V.  Heppert  96  Va,  775,  32  S.  B.  467:  "An 
estate  for  life,  coupled  with  the  absolute  and 
unlimited  power  of  alienation  of  the  fee, 
express  or  Implied,  comprehends  everything, 
and  constitutes  a  fee-simple  estate."  To  the 
same  effect  are  Brown's  Gdn.  v.  Strotbw's 
Adm'r,  102  Va.  145,  47  S.  B.  236,  and  Farisb, 
Trustee,  v.  Wayman,  Trustee,  91  Va.  430, 
21  S.  E.  810.  In  the  latter  case,  Judge  Harri- 
son, speaking  for  the  court,  says :  "It  cannot 
be  longOT  doubted  that  the  law  Is  settled  by 
the  courts  and  text-writers  everywhere,  of 
the  highest  authority,  that  an  estate  for  life, 
coupled  with  the  absolute  power  of  aliena- 
tion, either  express  or  implied,  comprehends 
eveiTthlng,  and  the  devisee  takes  the  fee." 
The  later  Virginia  cases  appeal  to  us  wltb 
peculiar  force,  owing  to  the  fact  that  they 
were  decided  upon  condderatlon  of  the  early 
Virginia  cases,  which  are  law  alike  In  the 
two  Virginias.  Whether  this  be  the  correct 
view  or  not  the  primary  or  dominant  In- 
tent must  prevail ;  and  It  may  be  said  that 
the  cases  of  Mllhollen  t.  Bloe  and  Burwell's 
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Ez'n  T.  Aadenon'i  Adm'r  do  recognize  tiie 
dlBtlnrtlon  mentioned. 

In  the  cue  at  bar  tbe  land  was  granted  by 
Zaoe  to  a  trustee.  Tbe  wife  of  John  Hor> 
gao,  Sr.,  was  the  third  party  to  the  deed. 
It  may  be  contended  that  the  first  clause 
abore  mentioned  Indicated  a  life  estate  In 
tbe  wife.  Is  this  necessarily  true,  apon  con- 
rideratloD  of  the  whole  deed?  We  are  In- 
clined to  think  that  one  of  the  principal  ob- 
jects of  the  first  clause  was  to  take  tbe  pos- 
session, rents.  Issues,  and  profits  of  tbe  land 
from  the  trustee  daring  the  lire  of  the  wife, 
and  to  give  them  to  the  wife  la  the  first  In- 
stance,  leaving  the  trustee  without  right  to 
possesion.  The  language  used  Is  that  the 
trustee  shall  permit  the  wife  to  occupy,  pos- 
sess, and  enjoy.  This  dause  defines  the  duty 
of  the  trustee,  rather  than  the  quantity  ^nd 
extent  of  tbe  wife's  estate.  It  appears  to  us 
ttiat  It  was  not  the  intent  of  this  clause  to 
limit  the  wife's  equitable  estate  to  an  estate 
for  her  life.  If  this  be  incorrect,  we  are 
tiien  clearly  of  the  opinion  that  it  was  not 
the  Intent  of  this  clause  to  limit  the  eftect  of 
the  second  clause,  which  gave  absolute  and 
anllmited  power  of  sale  and  disposition.  We 
tblDk  that  this  absolute  aud  uulimited  power 
of  disposition  was  manifestly  the  primary  in- 
tent upon  consideration  of  the  whole  deed, 
notwithstanding  that  the  clause  taking  the 
possession  from  the  trustee  may  have  Indi- 
cated a  life  estate  In  the  wife  If  It  stood  alone. 
Tbe  words  of  the  third  and  fourth  clauses 
SGslst  in  reaching  this  conclusion.  In  tbe 
third  clause  It  is  said:  "Should  the  said 
party  [wife]  die  without  having  directed  and 
completed  any  sale  of  said  property."  And 
In  the  fourth  clause:  "Should  the  said  party 
of  the  third  part  [wife]  survive  her  said  hus- 
band and  die  without  having  sold  said  prop- 
perty  as  hereinbefore  empowered."  These 
words  show  plainly  that  it  was  contemplated 
that  the  absolute  and  unlimited  power  of  dis- 
position might  be  exercised,  and  that  there 
might  be  nothing  left  upon  which  the  limita- 
tion over  could  operate.  The  third  and 
fourth  clanses  were  thus  made  subject  to  the 
exercise  of  the  power  of  disposition  under  tbe 
second  clause.  Our  view  of  the  true  amstruc- 
tlon  of  the  whole  provision  of  tbe  Zane  deed 
imposing  the  trust  Is  that  it  was  tbe  inten- 
tion by  the  first  clause  to  talce  tbe  posses- 
sion, rents,  Issues,  aud  profits  from  the  trus* 
tee  and  give  them  to  tbe  wife  In  the  first  in- 
stance during  her  Ufe,  and  not  to  define  the 
fiaantity  or  extent  of  the  wife's  estate;  that 
it  was  tbe  intentiim  by  tbe  second  clause  to 
glre  an  absolute  and  unlimited  i>ower  of  dis- 
position to  tbe  wife,  which  necessarily  im- 
plies an  equitable  estate  In  fee  simple;  and 
that  It  was  the  Intention  by  tbe  third  and 
fourth  clauses  to  create  a  limitation  over  If 
the  power  of  disposition  should  not  l>e  exercis- 
ed. As  we  have  said,  If  In  error  as  to  the  In- 
tent of  the  first  clause,  still  tbe  second  must 
prevail  as  the  primary  or  dominant  Intent  of 
tbe  whole  prorialiNL  Applying  this  construc- 


tion, we  bold  that  the  wife  ixxA  an  eqnltabl» 

estate  In  fee  in  tbe  land  conv^ed  by  the 
Zane  deed.  Her  equitable  estate  being  in  fee, 
the  Ihnltation  over  indicated  by  the  third 
and  fourth  clauses  was  Inoperative  and  void, 
for  repugnancy  and  uncertainty,  under  all 
tbe  authorities  in  this  state  and  Tlitfnta. 
The  intent  to  create  a  limitation  over,  not  be- 
ing within  the  law,  failed.  The  first  taker 
took  ail,  and  nothing  remained  for  the  sec- 
ond. See  tbe  following  cases,  before  dted: 
Guthrie  v.  Guthrie;  Jackson  v.  Robins;  Atty. 
Gen.  V.  Hall;  Ide  v.  Ide;  Rlddlck  t.  Cotaoon; 
Melson  t.  Cooper;  Mays  v.  Joynea  et  aL; 
Cole  T.  Cole;  Hall  t.  Palmer;  Missionary 
Society  V.  Calvert;  Farlsfa  t.  Wayman— and 
other  CO  BOS. 

It  U  contended  that  the  could  not  ex- 
ercise the  absolute  and  unlimited  power  of 
disposition  In  any  oth^  manner  than  that  pro- 
vided by  the  deed;  that  Is.  upon  written  di- 
rection to,  and  by  the  IntOTentlon  of,  13» 
trustee.  It  will  be  observed  that  the  Zane 
deed  was  made  on  the  90th  of  July. 
Tbe  trust  Imposed  thereby  upon  John  Mor- 
gan, Jr.,  trustee,  was  passive,  not  active. 
He  held  only  the  legal  title,  without  poases- 
slon.  The  wife's  equitable  estate  In  the  land 
conveyed  by  tbe  Zane  deed  was  ber  s^tarate 
estate,  and,  being  an  equitable  estate  In  fee, 
tbe  right  to  convey  It  attended  as  an  Incident. 
By  tbe  express  terms-  of  the  deed,  as  well  as 
incidental  to  her  estate,  she  had  the  Jus  dls- 
ponendl.  In  equity  she  was  the  owner  of  the 
land,  and  could  convey  her  equitable  estate 
according  to  the  statute.  See  Radford  v. 
Oarwile,  13  W.  Va.  672;  Perry  on  Trusts, 
520,  667;  1  Bishop  On  Law  of  Married  Wom- 
en, SS  %2,  865,  867;  Jones  v.  Tatum,  10  Grat. 
(Va.)  733.  In  this  feature  of  tbe  case,  and 
as  to  the  effect  of  our  present  Constitution 
and  the  legislation  thereimder,  the  case  of 
Johnson  v.  Sanger,  49  W.  Va.  405,  38  S.  E. 
645,  is  controlling.  It  Is  unnecessary  to  re- 
peat tbe  argument  tbere  made  to  show  that 
Louisa  Barnes,  by  a  deed  in  which  ber  hus- 
band joined,  bad  tbe  right  to  convey  her 
equitable  estate  in  fee,  without  direction  to 
or  tbe  intervention  of  the  trustee.  The  deed 
from  Louisa  Barnes  and  her  husband  to  the 
pialntlfF  used  tbe  words  "all  tbe  right,  title, 
and  Interest"  of  the  grantors.  It  is  said  that 
this  Is  a  very  guarded  expression,  and  Is  lim- 
ited and  restricted  In  effect.  Undoubtedly, 
tbe  grant  of  all  the  right,  title,  and  Interest 
of  the  grantors  passed  whatever  estate  tbe 
grantors  had  at  tbe  time  the  deed  was  made; 
and,  if  the  grantor  Louisa  Barnes  bad  an 
equitable  estate  In  fee,  tbe  grant  was  stif- 
flclent  to  pass  that  equitable  estate.  Sbep- 
pard's  Touchstone,  98.  Any  Interest  in  or 
claim  to  real  estate  may  be  disposed  of  by 
win  or  deed.  Code  1899,  c.  71,  |  5  [Code  1006, 
I  3024].  It  follows  that  all  the  Interest 
of  a  party  or  parties  may  be  so  disposed  of. 

We  conclude,  then,  that  the  deed  from  Lou- 
isa Barnes  and  husband  to  the  plaintiff,  ber 
Km,  passed  an  equitable  estate  In  fee  simple 
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in  the  land  conveyed  b7  tbe  Zane  deed  not 
prevloTiBlr  conreyed  to  Hupp.  Tbla  belnff 
trne,  and  tbe  trustee  being  dead,  tbe  plaintiff 
la  entitled  to  bare  another  trustee  appointed 
in  this  suit,  and  to  have  a  conveyauce  from 
him  oC  the  1^1  title  to  the  land,  in  which 
tbe  plaintiff  already  has  tbe  equitable  title 
hi  fee.  As  said  by  Judge  Brannon  In  John- 
son T.  Sanger:  "She  could  sell  and  oonv^ 
tbe  land,  and  compel  tbe  trustee  to  pass  tbe 
legal  title  to  her  alienee  by  uniting  In  the 
deed,  or  by  separate  deed,  or  the  purcheaer 
under  a  deed  from  her  and  bar  hudmnd  oould 
do  sa" 

For  tbe  rea8(Hi4  stated,  the  decree  complain- 
ed of  Is  reversed,  and  tbla  caose  Is  remanded, 
to  be  further  proceeded  with  according  to 
the  principlea  herein  announced  and  the 
roles  goremtng  conrta  of  equltr. 


JOHNSON  V.  BANK. 

(Supreme  Court  of  Appeals  of  Wart  TltgtnUt. 
Oct.  2S.  1006.) 

1.  TBTAL— QcrXSTIORB  WOR  JUBT. 

When  the  Issue  in  an  action  at  law  Involves 
the  gaeation  whether  an  oral  promise  is  orig- 
inal or  collato'al,  wliidi  most  be  determined  from 
materially  conflictinr  evidence  and  elrcomstan- 
ces  aud  mfereoces  therefrom,  and  the  evidence 
and  circumstances  are  such  that  the  verdict  of 
a  Jury  for  either  party  could  not  be  set  aside, 
because  without  suffiaent  evidence  to  support 
it,  or  because  plainly  against  the  decided  weight 
and  preponderance  of  the  evidence,  such  quea' 
tion  is  one  of  fact,  to  be  determined  by  a  Jury. 

[Ed.  Note.— For  cases  in  pohit,  see  voL  48, 
Gent  Dig.  Trial,  »  842.  s6.] 

2.  SaIOE— INBTBCCTIONS. 

In  such  case  instructions  which  In  effect  di- 
rect the  Jury  to  determine  such  question  from 
a  part  only  of  tbe  proper  and  material  evidence 
and  clrcumstanceB,  excluding  other  parts  thereof 
in  conflict  with  the  part  directed  to  be  consid- 
ered, are  errcoieonB. 

[Ed.  Note.— For  cases  in  point:  see  voL  46, 
Cent  Dig.  Trial.  IS  eia-623y 

3.  Fbauds,  Statdti  oi^bai.  Pboubb— In- 

TENT  ov  Pasties. 

In  determining  whether  an  oral  promise  is 
original  or  collateral,  the  iatention  of  the  par^ 
ties  at  tbe  time  It  was  made  most  be  mgaraed. 

[Ed.  Note.— For  cases  in  point  see  voL  28, 
Oent  Dig.  Frauds,  Statute  of,  8  20.] 

4.  Save— EviDENCB. 

In  ascertaining  snch  intention,  the  words  of 
tbe  promise,  the  situation  of  the  parties,  and 
all  the  circumstances  attending  toe  transac* 
tion  should  be  taken  into  consideration. 

[Ed.  Note. — For  caoes  in  point,  see  roL  28, 
Cent  Dig.  Frauds.  Statute  of,  |  20.] 

5.  Same—Cbedit  Oiver  Tuibd  Pbbsoit. 

An  oral  promise  to  pay  for  services  ren- 
dered to  a  third  person  is  not  actionable,  if  the 
services  were  rendered  wholly  or  partly  upon 
the  credit  of  an  independent  original  promise 
or  liability  of  such  third  person.  If  any  credit 
whatever  was  given  to  sucn  third  person  at  tbe 
time  the  services  were  rendered,  so  that  he  was 
in  any  degree  Independents  and  originally  lia- 
able,  the  oral  promise  of  the  other  party  Is  in- 
valid. 

[Ed.  Note.— For  cases  in  point,  see  voL  28, 
Cent  Dig.  Frauds,  Statute  of.  H  3S-46.] 

(SyUabns  by  the  Court) 


Error  to  Circuit  Court,  McDowell  Oount7. 

Action  by  George  Ben  Johnson  against  Ida 
Bank.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Beversed  and  remanded. 

Cook  ft  Howard,  for  plaintiff  In  cRor.  D. 
J.  F.  Strothcr,  for  defmdant  In  enor. 

COX,  J.  In  this  action  of  assumpsit  in- 
stituted by  Geo.  Ben  Johnson,  a  surgeon  of 
Blehmond,  Va..  against  Mrs.  Ida  Bank,  tn 
the  circuit  court  of  McDowell  county,  there 
was  a  verdict  of  a  Jury  and  a  Judgment  for 
the  plaintiff  for  $500,  being  the  amount  of 
a  fee  claimed  by  him  for  the  performance 
of  a  surgical  operation  upon  Mrs.  Louis 
Jaffe,  a  sister  of  Mrs.  Bank.  She  obtained 
a  writ  of  error  to  tbe  Judgment 

The  amount  of  the  recovery  la  Justified 
by  the  evidence,  if  tbe  evidence  fixed  a 
liability  upon  Mrs.  Bank,  the  defendant  She 
complains  of  tbe  giving  to  the  Jnry  of  In- 
structions Nos.  1  and  2  at  the  instance  of 
the  plaintiff,  of  the  refusal  to  give  instruc- 
tion No.  1  offered  by  her,  and  of  the  over- 
ruling of  her  motion  to  set  aside  tbe  verdict 
and  grant  to  her  a  new  trial.  The  plain- 
tiff claims  that  there  was  an  oral  promise 
by  defendant  to  pay  his  fee.  The  services 
were  not  rendered  to  the  defendant,  bnt  to 
a  third  person,  the  defendant's  sister.  The 
two  crucial  questions  involved  in  the  issue 
in  this  action  are:  (1)  Did  the  defendant 
make  the  promise  claimed  by  the  plaintiff? 
(2)  If  so,  was  that  promise  original  or  col- 
lateral? If  there  was  a  promise  by  defend- 
ant and  It  was  to  answer  for  the  debt  of 
another,  then,  being  oral.  It  is  not  actionable 
under  tbe  statute  of  frauds.  Section  1,  c. 
96,  Code  1800  [Code  1906,  8  8438].  On  the 
other  hand,  if  the  promise  defendant  was 
to  pay  her  own  debt,  it  la  actionable  with- 
out writing,  altbon^  the  aerrices  were  ren- 
dered to  a  third  person. 

A  partial  statement  of  tbe  evid«ice  Is  nec- 
essary. Drs.  Daniel  and  Hall  teetifled  for 
plaintiff  substantially  that  they  were  practi- 
cing physicians  and  were  called  to  attrad 
upon  Mrs.  Jaffe  by  her  husband,  Louis  Jaffe; 
that  after  a  diagnosis  and  consultation,  they 
decided  that  an  operation  was  necessary; 
that  they  did  not  care  to  undertake  it  with- 
out assistance;  that  they  consulted  the  de- 
fendant Mrs.  Bank;  that  they  told  Mrs. 
Bank  that  it  would  be  necessary  to  operate 
upon  Mrs.  Jaffe  in  order  to  save  her;  that 
they  told  her  that  they  did  not  want  to  under- 
take the  operation  without  assistance;  that 
Mrs.  Bank  mentioned  the  name  of  a  doctor 
in  New  York  or  Baltimore;  that  they  told 
her  that  tb^  could  get  the  plalntlfl;  Dr. 
Johnson,  cheaper  and  quicker;  that  Mra. 
Bank  said:  "Money  is  no  object  Get  a 
good  doctor.  I  wlU  see  It  paid" — that  Oxen- 
upon  th^  sent  a  telegram  to  Dr.  Johnson; 
that  Dr.  Johnson  came  and  performed  the 
operation;  and  that  tbey  did  not  consider 
Louis  Jaffe  financially  responsible^  and  woold 
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not  luT*  sent  tot  Dr.  Jo&naon,  Iiad  It  not 
been  for  ICrs.  Bank's  statunent  Dr.  Jobn- 
aon,  the  plaintiff,  testified  In  bis  own  behalf 
sabatantlaU7  that  the  telegram  received  from 
Dn^  Daniel  and  Hall  was  according  to  bis 
recollection  tn  the  following  laivnage:  "Come 
to  Welch  on  first  train  prepared  to  opnate. 
Fee  good.  tSlgned]  DanM  and  Hall"— that 
open  this  call  be  came  and  performed  the 
i^Kratlon  npon  Urs.  Jaffe;  tbat  no  otbw 
arrangement  was  made  as  to  the  payment 
of  bis  fee  prerlons  to  the  4H>eratlon;  that  be 
relied  npon  Dra.  Daniel  and  Hall  as  having 
made  propv  arrangenienta  for  bis  fee;  that 
after  the  operation  Daniel  and  Hall  stated 
to  plaintiff  that  in  the  erent  Mrs.  Jalte^a 
bnsband  did  not  compensate  blm,  her  sister 
woDld;  tbat  plalntlfl  lendend  bis  bill  for 
the  opoatlon  to  Lonls  Jaffe^  the  bnsband; 
Out  tbe  bill  was  made  from  plaintiff's  boolc; 
that  after  receiving  no  response  from  tbe 
husband  be  ctmimnnleatad  with  Drs.  Daniel 
and  Hall,  and  was  told  by  them  that  accord- 
ing to  their  agreemoit  he  should  send  the 
bill  to  the  sister,  if  he  heard  nothing  from 
the  bnsband.  Mrs.  Bank,  the  defendant, 
teetlfled  on  her  own  t>ehalf  sobstantlallr  that 
Daniel  and  Hall  said  that  an  operation  was 
necessary  npon  Mrs.  Jaffe;  that  they  were 
onwllllng  to  undertake  It  without  assistance; 
that  tbey  had  decided  to  send  for  Dr.  John- 
fiOQ  before  she  knew  of  their  Intention  of  so 
doing;  that,  when  Informed  of  this,  she  asked 
who  Dr.  Johnson  was;  that  she  had  never 
heard  of  him  before;  that  she  remarked  that 
she  wished  Dr.  Kelly,  of  Baltimore,  was  pres- 
ent; that  Dr.  Hall  wrote  the  telegram  and 
gave  It  to  Louis  Jaffe  to  send;  that  Dr.  John- 
son came  and  operated  upon  Mrs.  Jaffe; 
and  tb&t  Mrs,  Jaffe  died  leaving  an  estate 
worth  $700  or  $800.  When  asked  If  the  state- 
ment that  Daniel  and  Hall  made  before  the 
Jury  was  true,  the  defoidant  replied:  "It 
Is  not  trne  that  I  promised  to  pay  Dr.  J<An- 
son's  bill." 

We  have  not  detailed  all  tihe  evidence,  Tint 
enongb  to  show  that  the  evidence  and  clr- 
«Qmstance8  are  materially  conflicting  as  to 
both  questions  mentioned.  Answers  to  these 
questions  must  be  deduced  from  such  con- 
Blcting  evidence  and  circumstances  and  In- 
ferences therefrom.  In  calling  Dr.  Johnson, 
Daniel  and  Hall,  acting  for  Mrs.  Bank,  could 
bind  her  within  the  scope  of  the  authority 
given  to  them  by  her,  and  no  farther.  If 
tile  conversation  t>etween  Mrs.  Bank  and 
Daniel  and  Hall,  consldorlng  tbe  sttnatlon 
(tf  tbe  parties  and  the  circumstances  snr- 
ronndlng  tbe  transaction,  authorized  them 
to  make  an  <n1glnal  promise  for  htr,  tiien 
tbey  conld  so  bind  ber;  'bnt  without  such 
aattiorlty,  express  or  Implied,  Uwy  could  not 
do  sa  In  determining  whether  a  promise 
Is  tvl^nal  or  collateral,  regard  moat  be  had 
to  file  Intention  of  tbe  parties  at  the  time  the 
promise  was  made.  Throop  on  Verbal  Agree- 
ments, 11 18a-18&  In  29  Amer.  A  Bng.  Bnc. 


of  Law,  907,  It  Is  stated  that  "whlto^  ai  a 
mattor  of  law,  a  promise  absolute  In  form 
to  pay,  or  te  be  *req>onAbIe,'  or  to  be  "pay- 
master,* Is  an  original  promise,  and  while* 
on  tbe  othw  band.  If  tbe  promisor  says  1 
wDl  see  yon  paid,'  ot  *I  will  pay  If  be  doea 
not,'  or  uses  equivalent  words,  the  promise, 
standing  alone,  la  collateral,  yet,  under  all 
the  fdicomstances  <tf  tbe  case,  an  abet^nte 
promise  to  pay,  or  a  promise  to  be  'responsi- 
bly' may  be  found  to  be  collateral,  w  prom- 
ises deemed  prima  fode  collateral  may  be 
adjDdged  OTlglnaL*'  See  Brown  on  Stetnto 
of  Fiands  (4tb  Bd.)  Ii  108.  199;  Davla  t. 
Patrick,  141  17,  &  479^  12  Sup.  Ot  68,  85 
L.  Ed.  828.  In  that  case  the  Supreme  Ooort 
said:  "The  real  character  of  a  promise  does 
not  depend  altogether  npon  0ie  fonn  ot  tbe 
oqiresslmi,  bnt  la^ly  upon  the  sltnatlOD 
of  the  parties  and  upon  whether  they  under- 
stood It  to  be  a  collatoid  or  direct  promlsb" 
In  ascertaining  the  tnt«it  and  0ie  extent  of 
the  promise,  tbe  npresslons  nnd,  ttie  sltna- 
tion  of  the  parties,  and  all  the  clrcnmstences 
attending  tbe  transactltm  should  be  taken 
Into  consideration.  Elder  v.  Warfield,  7  Har. 
&  J.  (Md.)  897.  This  being  true,  and  the 
evidence  and  circumstances  being  materially 
conflicting  in  this  action  as  to  whether  the 
promise.  If  made,  was  original  or  collateral, 
and  the  evidence  and  dreumstences  being 
such  that  a  verdict  for  either  party  could 
not  be  set  aside,  because  without  sufficient 
evidence  to  support  It,  or  because  plainly 
against  the  decided  weight  and  preponder- 
ance of  the  evidence,  the  qnestion  is  one  of 
fact  to  be  determined  by  a  Jury.  Throop 
on  Verbal  Agreements,  H  183-188.  **Where 
the  qnestion  whether  the  promise  was  origi- 
nal or  collateral  depends  alone  npon  Ita  terms, 
and  the  language  used  is  established  by  un- 
disputed testimony  such  question  Is  one  of 
law  for  the  court  Bnt  the  nature  of  the 
promise  Is  usually  one  to  be  determined  by 
the  Jury  as  a  question  of  fact;  for  It  may 
appear  that  a  promise  original  In  form  was 
In  fact  made  and  Intended  as  collateral." 
29  Amer.  &  Eng.  Bnc.  of  Law,  906;  Browne 
on  Statute  of  Frauds,  I  199;  Boston  v.  Farr, 
148  Pa.  220,  23  AU.  001.  It  Is  also  true  that 
It  may  appear  that  a  promise  collateral  In 
forra  was  In  fact  made  and  Intoided  aa 
original. 

In  view  of  what  we  have  said,  we  will 
coiulder  the  Instructions  given  and  refused. 
Tbe  Instructions  for  plaintiff  are  as  follows: 
No.  1:  "The  court  Instructs  the  Jury  that  If 
th^  believe,  from  the  evidence  In  this  case^ 
that  the  defendant  In  this  case,  through  Drs. 
Daniel  and  Hall,  as  ber  agents,  sent  for  Dr. 
Geo.  Ben  Jobnsui,  tbe  plaintiff,  and  that  by 
reason  thereof  ^  said  plalntlfl  came  to 
Welch  and  pwformed  the  operation  upon 
Mrs.  Lonls  Jaffe,  then  the  agreement  to  pay 
was  not  a  collateral  agremnent.  bnt  a  iwi- 
maxy  and  original  agreonent,  and  that  It  Is 
not  necessary  that  It  be  in  writing,  but  that 
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Mra.  Bank,  tbd  defendant,  la  primarily  liable 
for  Q  reasonable  amount  for  said  services." 
Na  2:  "The  court  Instructs  the  jury  that  If 
they  brieve,  ftom  the  evidence,  that  Mrs. 
Ida  Bank,  the  defendant  In  tbU  case,  an- 
thorised  Jin.  Daniel  and  Hall  to  send  for 
Dr.  Greow  B&i  Johnson  to  perfbrm  the  op- 
eration upon  Mrs.  Louis  Jaffe,  and  that  in 
punnance  thoeof  that  Dr.  Geo.  Bm  John- 
eon  came  to  Welch  and  performed  said  op- 
eration, tl^n  the  defoidant,  Mrs.  Bank,  Is 
primarily  liable  tar  a  reasonable  sum  for 
said  operation,  and  tb^  should  find  for  the 
plaintiff  In  such  sum  as  th^  think  reastm- 
able  for  said  operatitm  as  disdosed  1^  the 
evidence  In  this  case."  These  Instructions 
were  binding.  They  made  the  character  of 
tlie  promise  depend  wholly  upon  whether  or 
not  tfrs.  Bank  smt  for  Dr.  Jobnaon,  or  au- 
thorized him  to  be  sent  Cor.  regardless  of 
whether  her  promise  was  original  or  col- 
lateraL  If  she  sent  fbr  him  under  an  original 
promise,  she  would  be  liable  without  writ* 
Ing;  bui^  if  she  sent  for  him  under  a  promise 
to  an8w»  for  the  debt  of  another,  she  would 
not  be  liable  without  writing.  Instead  of 
submitting  to  the  jury  the  determination  of 
tbe  character  of  the  promise.  If  one  was 
made,  from  all  the  otmfllctlng,  but  material, 
evidence  and  drcumatances  here  appearing, 
these  instructlais  virtually  withdrew  Cnnn 
the  Jury  the  determination  of  the  character 
of  the  promise  from  all  the  evidence  and  cir- 
cumstances and  directed  the  Jury,  in  ^ect 
that  if  Mrs.  Bank,  through  Daniel  and  Hall, 
sent  for  Dr.  Johnson,  she  was  primarily,  and 
not  collaterally,  liable.  These  instructions 
were  plainly  erroneous. 

Instruction  No.  1,  offered  for  defendant 
and  refused,  la  as  follows:  "The  court  In- 
structs the  Jury  that,  though  they  believe 
from  the  evidence  in  tUs  case  ttiat  there 
was  a  promise  on  the  part  of  tlie  defendant 
to  pay  the  plaintiff's  claim,  yet  If  they  fur- 
ther believe  from  the  evidence  that  the  plain- 
tiff gave  any  credit  whatever  to  either  Mrs, 
Louis  Jaffe  or  her  husband*  so  that  either 
or  both  of  them  were  bi  any  deKree  liable 
for  the  payment  of  the  plaintlfTs  claim, 
thai  such  promise  on  the  part  of  Mrs.  Bank 
is  a  collatoal  undertaking,  and  they  must 
find  for  the  defendant.**  In  Waggoner  v. 
Oray's  Adm'r.  2  Hen.  &  M.  (Ya.)  603.  Judge 
Roane  considered  it  settled  "that  where  the 
person  on  whose  behalf  the  promise  Is  made 
Is  not  discharged,  but  the  person  promising 
agrees  to  see  the  debt  paid,  so  that  the 
promisee  has  a  double  reme<ly,  the  promise  Is 
considered  collateral,  and  must  be  in  writ- 
ing, but  where  the  promisor  undertakes  to  be- 
come tlie  paymaster  it  becomes  Immediately 
his  debt  and  be  la  liable  without  writing." 
Ware  T.  Stephenson,  10  Leigh  <ya.)  IKi,  holds 
"that  wbere  Uie  defendant's  undertaking  Is 
for  a  consideration  to  be  received  by,  or  arti- 
cles to  be  supplied  to,  a  third  penon,  If  the 
transaction  be  such  that  the  third  person  Is 
responsible  to  the  person  who  supplies  the 


articles,  or  from  whom  the  conidderatlon  pn^ 
ceeds,  tbe  undertaking  is  collateral,  and  under 
the  statute  of  ftands  will  not  bind,  unless  It 
be  in  writing."  See,  also,  Noyes*  Bz*!  t. 
Humphreys,  11  Qrat  (Va.)  Badtdiff  v. 
Foundstone,  23  W.  Ya.  724,  adheres  to  the 
principle  annonneed  In  Ware  v.  Bt^henaon, 
supra.  See.  also,  Oerow  v.  Blffe,  29  W.  Ya. 
4^  2  S.  B.  104,  Bamett  T.  Lumber  Co.,  4& 
W.  Ya.  441,  27  S.  B.  208.  and  Faulkner  t. 
Thomas,  48  W.  Ya.  148.  3S  S.  B.  915.  An 
oral  promise  to  pay  for  ser^ces  rendered  to  n 
third  poson  is  not  actionable,  if  the  services 
were  rendered  wholly  or  part^  upon  tha 
credit  of  an  Indqiendent  and  original  promise 
or  liability  of  such  tliird  p^son.  If  anr 
credit  whatever  was  given  to  such  third  p«<- 
Bon  at  the  time  the  services  were  rendered,  sa 
that  ha  was  in  any  degree  Indqwndently  and 
originally  liable,  the  oral  promise  at  the  other 
party  is  Invalid.  See  auttrarlfles  before  dted ; 
also  28  Amer.  ft  Bug.  JBxa,  of  Law,  922,  928. 
and  anthoritleB  there  cited.  So  far  as  In- 
Btmctlon  No.  1  offered  fOr  d^endant  an- 
nounces this  principle,  it  is  correct  In  view 
of  the  evidence  In  tills  action,  tliis  instruction 
is  subject  to  the  objection  that  It  did  iwt  say 
that  the  credit  must  have  been  given  to  the 
third  party  at  the  time  the  sorvtces  were 
rmidered.  Under  the  terms  of  this  Instruc- 
tion the  credit  to  the  third  party  may  have 
been  first  given  after  the  services  were  ren- 
d»ed.  The  Jury  ml^^t  readily  confound  tlie 
giving  of  credit  to  a  third  party  with  a  charge 
made  against  such  third  party  after  the  ser* 
vices  were  rendered.  If  sole  credit  waa  i^ven 
to  a  promise  by  the  defendant  at  tbe  time  tbe 
services  were  rendered,  thai  tbe  fact  that  a 
bo<A  charge  was  aftowards  made  to  another 
may  be  chained.  Sudi  a  charge  to  anotlier 
after  tlie  services  were  rendered,  while  a  dr- 
cumstance  tending  to  sliow  to  whom  credit 
was  originally  given,  may  be  sasceptibie  of 
explanation.  Cutler  v.  Hlnton,  6  Band.  (Ya.) 
G09;  Throop  on  Yalidity  of  Yerbal  Agreiw 
ments,  I  100;  Browne  on  Statute  of  Frauds, 
198.  Whether  the  evidence  In  this  action 
BhowB  a  satisfactory  explanation  Is  not  for 
our  present  determination.  Instmctton  No.  1 
offered  for  defendant  was  calcalated  to  mis- 
lead tbe  Jury,  and  its  refusal  was  not  erro- 
neous. 

For  tbe  reasons  stated  the  judgment  com- 
plained of  is  reversed,  the  verdict  set  aslde^ 
a  new  trial  awarded,  and  this  action  remand- 
ed to  be  further  proceeded  with  according  to 

law. 


GOLDTNQ  SONS  CO.  v.  OABCBBON  POT- 
TERY CO.  et  al. 

(Supreme  Court  of  Anpeala  of  West  Yirginia. 
Oct  28,  1906.) 

Biixs  Ann  Notes  — PABTm—BtAcnoR  or 

HOLnEH. 

Where  one  makes  a  n^tiable  note,  and 
tbe  payee  does  not  indorse  It,  and  strangera  sign 
their  names  upon  its  back,  and  it  is  then  de- 
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llvered  to  the  paree,  inch  paree  may.  In  tha  ab- 
scDce  of  an  atn^ment  or  UDderstandiiiK  that  he 
■hall  treat  those  bIshIdk  the  note  od  ita  back 
in  «  particular  manner,  treat  them  as  joint  prom- 
isors, or  u  ciurantors,  or  ai  indonen,  at  hto 
(Jeedon. 

(Ed.  Note.— For  caaes  in  point,  sm  toI.  1, 
Cent  Dis.  BUia  and  Notea,  Ho55-657.] 

(8;IIabaa  hj  the  Court.) 

Error  from  Olrcnlt  Conrt.  Marshall  Coun- 
ty. 

Action  by  the  -  Goldlng  Sons  Company 
against  the  Cameron  Pottery  Company  and 
others.  Jadgment  for  defendants,  and  plain- 
tiff brings  error.  Reversed,  and  Jndgment 
entered  for  plaintiff. 

J.  R  Somenrllle,  for  plaintiff  in  error. 
Chas.  C.  Newman,  tor  defendants  In  error. 

SANDEI^,  Judge.  The  Goldlng  Sons  Com- 
puy  brougbt  an  action  of  assnmpslt  In  the 
drcnlt  court  of  Uarahall  county  against  the 
Cameron  Pottery  Company,  a  corporation.  S. 

Btrldclln,  X  N.  Howard.  Frank  Cnlley. 
and  Harrison  Hl<^  upon  a  laomlaaory  n^^>- 
tlable  note  for  the  snm  of  9700.  The  action 
btTlng  been  dismissed,  it  Is  now  ben  on 
writ  of  error  for  review.  ' 

The  note  sned  on  was  iMiyahle  to  the  plain- 
tiff and  signed  npon  its  face  hy  the  Cameron 
Pottery  Company  and  upon  its  back  by  the 
other  defendants.  It  was  not  indorsed  by 
the  payee.  The  defendants,  who  indorsed 
their  names  upon  the  back  of  the  not^  soy 
that  they  should  be  treated  as  indorsers,  and 
as  the  note  was  not  protested  tb^  deny  lia- 
bility. If  they  should  be  treated  as  In- 
dorsers, the  plaintiff  has  lost  the  right  to 
i^rge  them  by  failing  to  make  demand  aud 
i^re  notice  of  protest;  but,  upon  the  other 
hand.  If  they  should  be  treated  as  Joint  mak- 
era  or  guarantors,  no  protest  or  notice  of  ntm- 
paymait  Is  necessary.  The  law  Is  well  set- 
tled In  this  state  that  where  one  makes  a 
n^Hable  note  and  the  payee  does  not  in* 
dorse  It,  and  another,  a  stranger  to  the  note, 
pnta  bis  name  upon  lis  back,  and  It  la  then 
delivered  to  the  payee,  he  may  treat  them 
both  as  joint  makers,  or  he  may  treat  the 
one  Indorsing  bis  name  upon  the  back  as  In- 
dwser  or  guarantor,  at  his  election,  unless 
be  agrees  before  or  at  the  time  of  the  de- 
lireiy  of  the  note  to  treat  the  one  so  signing 
in  a  particular  manner.  The  el«nentary 
principle  underlying  the  entire  matter  is  that 
tbe  status  of  an  Irr^lar  Indorser  of  a  ne* 
liDtlahle  promissory  note  Is  to  be  determined 
bF  the  Intention  of  the  parties  at  the  time  of 
the  transaction.  If  there  is  an  agreement, 
that  must  govern;  but,  if  there  is  no  such 
flffreement  the  law  presumes  that  such  Ir- 
Kgolar  Indorser  intended  to  bind  himself  rh 
Joint  maker,  or  as  guarantor,  as  the  payee, 
at  any  time,  may  elect  The  cases  of  Powell 
V,  Com.,  11  Grat  (Va.)  822,  Burton  &  Co.  v. 
Hansford,  10  W.  Va.  470,  27  Am.  Rep.  671, 
and  MUler  v.  Clendeuin  et  al.,  42  W.  Va.  416. 
as  3.  S.  512,  fully  and  clearly  establlab  this 


doctrine,  which  also  finds  sni^wrt  In  the 
case  of  Tomig  v.  Sehon,  63  W.  Ta.  127,  44  S. 
E.  136,  62  U  R.  A.  499.  07  Am.  St.  Rep.  070. 
This  being  the  rule,  the  payee  has  the  right 
to  charge  the  defendants,  who  signed  their 
names  upon  the  back  of  the  note,  as  Joint 
makers,  unless  they  can  show  that  before  or 
at  the  time  of  the  delivery  ot  the  note  to  the 
payee  it  was  agreed  that  they  should  be 
otherwise  treated.  From  the  agreed  state 
of  facts.  It  appears  that  the  plaintiff  was  a 
creditor  of  the  defendant  the  Cameron  Pot- 
tery Company,  and  after  tbe  indebtedness 
became  due  the  note  In  question  was  executed 
In  settlement  thereof.  The  representative  of 
the  plaintiff  refused  to  accept  the  Individual 
note  of  the  Cameron  Pottery  Company,  and 
the  other  defendants  signed  their  names  up- 
on the  back  of  the  note,  In  which  condition 
It  was  delivered  to  the  plaintiff.  So  It  will 
bo  seen  t&at  tha«  Is  no  fact  from  which  It 
could  even  be  inferred  that  the  payee  agreed 
to  treat  tbe  defendants  signing  tbe  note  upon 
its  bock  as  Indorsers,  and,  not  so  agreeing, 
it  bas  tbe  rlg^t  to  treat  them  as  Joint  makers. 

It  is  contended  by  counsel  for  the  d^end- 
ants  that  tbe  decision  of  Roanoke  Grocery  & 
Milling  Co.  T.  Watklns  et  aL,  41  W.  Ta.  787, 
24  3.  E.  612,  supports  the  Judgmoit  of  the 
circuit  court  In  fact,  It  appears  that  the 
decision  of  the  lower  court  was  based  upon 
tbe  decision  In  that  case.  The  ayllabua  of 
that  ease  does  not  ai^ear  to  be  inconsistent 
with  the  principles  horehi  announced,  nor  In 
discord  Witt  the  declslonB  of  this  state. 
Judge  Holt  In  delivering  tbe  opinion,  seems 
to  have  recognised  the  doctrine  as  announced 
in  Burton  &  Co.  v.  Han8f(«d,  supra,  as  he 
dtes  it  as  authority  to  snpport  bis  views. 
There  may  be  statemoitB  In  the  opinion 
which  are  misleading,  and  apparently  put 
It  In  conflict  with  the  case  of  Burton  &  Co. 
T.  Hansford,  supra,  and  Miller  v.  Glendenln 
et  al..  supra.  Without  deciding  this,  but 
granting  that  it  does  conflict  with  these  cases, 
as  It  Is  claimed  It  does,  yet  c^atnly  it  was 
not  the  Intention  of  the  court  to  depart  from 
the  doctrine  previously  announced  In  Burton 
ft  Co.  V.  Hansford,  supra,  berause  Miller  v. 
Clendenin,  supra,  In  which  Roanoke  Grocery 
&  Milling  Company  was  cited,  was  later  de- 
cided upholding  the  rule  there  announced. 

It  further  appears  from  tbe  agreed  state- 
ment of  facte  that  the  defendant  the  Cam- 
eron Pottery  Company  on  the  121b  day  of 
July,  1904,  was  adjudicated  a  bankrupt;  that 
afterwards  it  effected  a  composition  with  all 
of  Ite  credlton  on  the  basis  of  40  cents  on 
the  dollar  of  all  Ite  indebtedness,  which  com- 
position was  duly  reported  and  confirmed  by 
the  court,  and  tbe  Cameron  Pottery  Company 
was  discharged  from  all  further  llahlU^  on 
Ite  said  indebtedness;  and  that  tbe  plaintiffs 
received  from  the  Cameron  Pottery  Company 
on  the  8tb  day  of  October,  1904,  pursuant  to 
said  settlement  tbe  sum  of  $428.96.  which  Is 
a  proper  credit  upon  the  note  here  involved. 
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The  Judgment  of  the  circuit  court  U  revers- 
ed, and  Judgment  1b  glTen  agalnat  all  of  the 
defendants,  except  the  Cameron  Pottery 
Company,  for  the  amount  of  the  note,  with 
Its  interest,  subject  to  the  credit  of  $428.96, 
as  of  the  8fh  day  of  October,  1901. 


STATE  ex  rel.  DILLON,  Tax  Oora'r,  t,  GEAT- 
BBAL,  County  Assessor,  et  al. 

(Supmne  Court  of  Appeals  of  West  Virginia. 

Oct.  ^1906.) 

1.  Mahdauitb  —  Coicnxuna    Abbkbsmxht — 
AuTHOBrrr  or  State  Tax  Oouhibsioicim. 

As  relator  the  state  tax  commiBsIoner  may 
Invoke  the  aid  of  a  court  by  Its  writ  of  manda- 
mus to  compel  an  assessor  to  make  an  assess- 
ment In  conformity  with  the  requirements  of 
tbs  law. 

[Bd.  Note.— For  cases  In  point,  see  yclL  88, 
Gent  Dig.  Mandamus,  If  S4r^  249.] 

2,  Taxation  —  Banks— DEDUOTioN—OAPrrAi, 
Stock. 

A  bank,  owning  shares  of  the  capital  stock 
of  a  corporation  which  has  caused  itself  to  be 
assMsed  with  Its  property  in  the  manner  pre- 
scribed by  section  77  of  diapter  2&  of  the  Code 
of  1899,  as  amended  by  chapter  <lfi,  p.  317,  of 
the  acts  of  1905,  and  having  elected  to  have  Its 
capita)  stock,  snrpius,  ana  undivided  proSts 
assessed  to  it,  in  conformity  with  the  provision 
of  section  79  of  said  chapter  of  the  Code  of  1899 
as  ao  amended  (Acts  1905.  p.  820,  c.  35).  Is  en- 
titled to  have  the  valae  of  eocb  shares  deducted, 
along  with  the  value  of  its  real  estate  and  prop> 
erty  exempt  from  taxation,  in  the  ascertainment 
of  the  taxable  value  of  its  capital  slock,  snrplos, 
and  undivided  profits. 
8.  Bahi>— Value  of  Reai.  Estati. 

The  value  of  the  real  estate,  owned  1^ 
banks  and  trust  companies,  to  be  deducted  in 
ascertainine  the  taxahle  value  of  their  capital 
stock,  BnrpTuB,  and  undivided  profits,  under  the 
provisions  of  section  79  of  <mapter  29  of  the 
Code  of  1899,  as  amended  by  chapter  85,  p.  820, 
of  the  Acts  of  1905,  is  the  assessed  value,  not 
the  actual  value  thereof  at  the  time  of  the  aa- 
sessment. 

4.  Same— Double  Taxatioh. 

While  double  taxation.  In  a  practice  tense, 
is  not  always  violative  of  the  provisions  of  tiie 
Constitution  requiring  equality  In  taxation, 
courts,  in  construing  statutes,  always  presume 
that  It  was  not  intended,  unless  the  legislative 
intent  to  Impose  It  la  clearly  manifest.  Doubts 
are  always  resolved  against  It. 

[Ed.  Note.— For  cases  In  point,  see  voL  45, 
Cent.  Dig.  Taxation,  H  104,  135.] 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation 
of  Charles  W.  Dillon,  state  tax  commis- 
sioner, for  a  writ  of  mandamus  to  J.  Walter 
Graybeal,  assessor  of  McDowell  county,  and 
the  McDowell  County  Bank.   Writ  awarded. 

a  W.  Dillon,  Mollohau,  McCilntic  &  Math- 
ews, for  petitioner.  John  H.  Uolt.  Bucker, 
Anderson,  Strotber  &  Hnghea,  and  Wyndbam 
Stokes,  for  respondents. 

FOFFENBAROEB,  3.  The  state,  at  the 
relation  of  Charles  W.  Dillon,  state  tax 
commissioner,  seeks  a  writ  of  mandamus 
to  compel  J.  Walter  Qraybeal,  a^essor  of 
McDowell  county,  to  asBess  the  McDowell 
Ooim^  Bank  In  accordance  with  what  the 


relator  conceives  to  be  the  law  applicable  *» 
the  assessment  of  said  bank.  In  view  ot  the 
nature  and  character  of  its  propwty  and  as- 
sets. If  his  conception  of  the  law  be  rlgtat* 
the  value  will  be  about  9115,000,  and  If  It  be 
as  assnmed  by  the  assesscn',  the  asseeaed 
value  will  be  about  $29,000.  They  did  not 
disagree  concerning  the  total  value  of  the 
capital,  surplus,  and  undivided  profit!  of 
the  bank,  whldh  is  fl54,619.86;  but  they  did 
differ  respecting  the  amounts  and  character 
of  deductions  to  be  made  from  said  total 
value,  in  ascertaining  the  sum  wltti  which  to 
charge  the  bank  on  the  personal  property 
book.  These  differences  involve  two  Items, 
one  of  which  Is  the  tangible  property  (real 
estate,  furniture,  and  fixtures),  the  assessed 
value  of  which  Is  $35,670,  and  the  actual 
value  $71,^1.71,  and  the  other,  BOO  shares 
of  the  capital  stock  of  the  Pocahontas  Con- 
solidated Coal  Company,  prefored,  of  the 
aggregate  par  value  of  $50,000,  owned  by 
the  bank.  The  assessor  proposes  to  deduct 
$71,721.71  on  account  of  the  tangible  prop- 
erty and  $50,000  on  acconnt  of  the  0>al  Com- 
pany stock,  while  the  state  insists  that  only 
$S^388.47  should  be  deducted;  it  being  the 
aggregate  asseased  value  of  the  real  estate, 
furniture,  and  fixtures,  together  with  un- 
earned discounts,  amounting  to  $3,683.47. 

Though  the  ri£^t  of  the  state  tax  commia- 
sloner  to  enforce  by  proper  remedies  the  per- 
formance of  l^al  duty  by  an  assessor  is  not 
denied  or  questioned  here,  It  Is  well.  In  view 
of  the  Importance  and  extent  of  the  power 
thus  claimed  and  asserted,  to  ascertain 
whether  it  Is  well  founded.  Chapter  4,  p.  81, 
of  the  Acts  of  1904,  created  the  ofiQce  of  tax 
commissioner,  and  that  act,  together  with 
chapter  85,  p.  285,  of  the  acts  of  1905,  amend- 
ing chapter  4,  p.  31,  of  the  Acts  of  1904,  con- 
ferred  upon  said  officer  certain  supervisory 
powers  over  the  assessment  and  collection 
of  taxes  and  levies,  which  had  previously 
been  vested  In  the  Auditor  of  the  State,  and 
probably  increased  and  extended  them.  Cer- 
tain it  Is  that.  In  transferring  these  powers 
from  the  Auditor  to  the  state  tax  commis- 
sioner, the  Legislature  did  not  narrow  them 
In  any  respect  The  provisions  of  the  two 
acts  by  wbldi  the  transfer  was  made  and 
the  duties  of  the  tax  commissioner  prescribed 
confer  very  broad  powers  in  general  terms, 
and  supplement  them  by  specifications  and 
enumerations  which  clearly  show  that  they 
are  Intended  to  vest  all  the  authority  which 
this  court,  In  State  v.  Buchanan,  24  W.  Va. 
862,  held  to  have  been  conferred  upon  the 
Auditor  by  statutes  less  comprehensive  and 
definite  In  the  terms  used.  His  right  to  In- 
voke mandamus  to  compel  an  assessor  to 
perform  a  legal  duty  la,  we  think,  pwfactly 
clear. 

The  statute  under  which  banks  are  as- 
sessed is  found  In  section  79,  c.  86,  p.  820, 
of  the  Acts  of  1905,  which  reads  as  follows: 
"The  shares  of  stock  In  a  bank,  trust  com- 
pany or  national  banking:  association,  Kball 
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be  aueued  at  ^elr  trne  and  actnal  value, 
icconUng  to  the  rale  prescribed  m  section 
tvdve  of  tUs  chapter,  to  the  seTaral  holders 
of  each  stock  tn  the  connt7,  district  and  town 
where  snch  bank,  company  or  association, 
ii  located,  and  not  elsewhere,  wheOier  snch 
holders  reside  there  or  not.  The  real  and  ae> 
tnal  valne  of  snch  shares  shall  be  ascortained 
according  to  the  best  Information  which  the 
assessor  may  be  able  to  obtain,  whether  from 
any  retnm  made  by  snch  bank,  company 
or  association  to  any  officer  of  the  state  or 
United  States,  from  actual  sales  of  the  stock, 
from  answers  to  questions  by  the  assessor 
as  hereinafter  provided,  or  from  other  tmst- 
worthy  source*.  The  cashier,  secretary  or 
principal  accounting  officer,  of  every  snch 
bank,  company  or  association,  shall  canse  to 
be  kept  a  correct  list  of  the  names  and  res- 
idences of  all  the  shareholders  therein,  and 
the  number  of  shares  held  by  each,  which  Hat 
shall  be  open  to  the  inspection  of  the  assess- 
ors of  the  county,  and  of  the  state  tax  com- 
missioner; and  snch  cashier,  secretary  or 
officer  shall  answer  under  oath  snch  ques- 
tions as  the  assessor  may  ask  him  concerning 
the  matters  shown  by  said  list,  and  concern- 
ing the  value  of  said  shares,  and  shall  be 
subject  to  the  same  penalties,  for  failure  to 
do  so,  which  are  Imposed  by  law  upon  In- 
dividuals falling  to  answer  questions  whi(^ 
the  asaeasor  Is  authorized  to  ask.  The  taxes 
so  assessed  upon  the  shares  of  any  such 
bank,  company  or  association  shall  be  paid 
by  the  cashier,  secretary  m  iffoper  account- 
ing officer  thoeof,  and  In  the  same  mumer 
and  at  the  same  time  as  other  taxes  are  re> 
Qnlred  to  be  paid  in  sacih  county,  district 
and  town.  In  default  of  such  payment  snch 
cashier,  secretary  or  accounting  officer  as 
well  as  inch  bank,  company  or  association, 
xhall  be  liable  tm  snch  taxes^  and,  in  ad* 
ditlon,  for  «  sum  equal  to  ten  pa-  centnm  of 
die  amount  theredL  Any  taxes  ao  paid  upon 
any  such  share  may,  with  interest  iliereon, 
he  recovered  from  the  owners  thereof  by 
the  bank,  company,  association  or  officer  pay- 
ing them,  or  may  be  deducted  from  the  dirt 
deudBaccmlng  on  such  shares.  The  real  estate 
of  any  snch  bank,  company  or  association 
BhaO  be  assessed  as  In  other  cases,  and  a  pro- 
portionate share  of  such  assessed  value  shall 
be  deducted  In  aacortalntng  tlie  market  value 
of  the  sliares.  Notwltiutandlnganyttilngbere- 
Inbeftve  provided  for,  any  sadi  bonk,  com- 
pany or  association  may  have  Its  capital 
stock  assessed  and  may  pay  taxes  thereon  as 
bendnafter  provided,  and  in  that  case  the 
Bhares  of  its  capital  stock  shall  not  be  assess- 
ed for  taxation.  In  such  case  the  bank,  com- 
pany <ur  association  electing  to  have  Its  cap- 
ital stock  assessed  shall  list  the  same  for 
taxation,  within  the  time  prescribed  as  to 
other  taxpayers,  which  list  shall  be  made  as 
of  the  first  day  of  April,  and  shall  be  in  the 
form  used  in  making  reports  to  the  Comptrol- 
ler of  the  Oarrmcy  of  tiio  United  States,  or 


the  state  commissioner  of  banking,  as  Uie 
case  may  be.  It  sliaU  be  verified  by  the  oath 
or  affirmation  of  the  president,  caahlor  or 
secretary  of  such  bank,  company  or  associa- 
tion, and  be  attested  by  the  signature  of  at 
least  ttiree  of  the  directors.  Such  rq>ort 
shall  exhibit  In  detail,  and  under  appropriate 
heads,  the  resources  and  liabilities  of  the 
bank  at  the  close  of  business  on  the  thirty- 
first  day  of  March  previous.  It  shall  espe- 
cially show  as  of  that  date,  the  amount  of  the 
capital,  surplus  and  undivided  profits,  the 
value  of  any  real  estate,  and  tiie  amount  and 
value  of  any  prt^erty  exempt  from  taxation, 
which  property  claimed  to  be  so  exempt  shall 
be  specifically  described.  Upon  considera- 
tion of  the  matters  shown  by  such  list,  and 
of  any  former  or  other  return  or  report  made 
by  such  bank  to  the  Comptroller  of  Currency 
of  the  United  States,  or  the  commissioner  of 
banking  In  this  state,  and  of  any  other  In- 
formation he  may  obtain  upon  the  subject, 
the  assessor  sliall  fix  flie  value  of  said  cap- 
ital, surplus  and  undivided  profits,  after  de- 
ducting the  value  of  such  real  estete  and 
property  exempt  from  taxation,  and  en- 
ter tbe  same  in  his  personal  property 
book.  If  the  capital  stock  of  each  bank, 
company  or  association  is  thus  assessed,  its 
real  estete  shall  be  assessed  and  entered  in 
the  land  books  as  la  oiiier  cases.  No  prt^ 
erty  shall  be  considered  as  exempt  from  tax- 
ation which  shall  have  been  purchased  or 
procured  for  the  purpose  of  evading  taxation, 
whether  by  temporarily  holding  the  same 
over  the  first  of  April  or  otherwise,  and 
whether  the  same  be  In  this  stete  or  else- 
whCTe." 

This  section,  it  will  be  observed,  prescribes, 
first,  the  mode  of  assessment  for  banks,  trust 
companies,  and  national  banking  associa- 
tions, when  such  bank,  company,  or  associa- 
tion does  not  elect  to  have  the  assessment 
made  in  another  way ;  and,  second,  the  mode 
of  assessment  which  must  be  adopted  when 
the  bank,  company,  or  association  does  elect 
to  have  the  assessmuit  made  under  It.  The 
first  plan  of  assessment  requires  the  share- 
holders of  the  capltel  stock  to  be  assessed 
with  the  actual  value  of  their  shares,  less 
the  proportionate  value  of  the  real  estate. 
Under  this  plan  the  bank  Itself  is  not  as- 
sessed. The  shares  only  are  charged  to  the 
persons  owning  them,  and,  this  being  done, 
there  is  no  assessment  at  all  In  the  name  of 
the  bank,  except  in  respect  to  Its  real  es- 
tete. Payment  of  taxes  on  the  value  of  the 
shares  by  the  shareholders  satisfies  the  de- 
mand for  taxes.  This  first  part  of  the 
section  anthorlzes  In  express  terms  only  one 
deduction  to  be  made  from  the  value  of  the 
shares,  and  that  Is  the  assessed  value  of  the 
real  estate  of  the  bank.  No  deduction  on  ac- 
count  of  any  exempt  propraly  owned  1^  the 
bank  Is  authorized.  Under  this  plan,  the 
shares  will  be  taxable  to  the  owners  there- 
of at  their  actual  value,  leas  the  proportlon- 
at«  value  ot  the  real  estate  aaseasel  agaliiat 
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the  tMDk  on  the  land  bcxdca,  alUiough  all 
its  capital,  surplus,  and  nndlTlded  pronts 
mlgbt  be  Invested  In  gorernment  bonds,  which 
are  not  taxable.  For  nme  reason  the  Leg- 
Islatnre  has  seen  fit  to  proTide  a  less  onerons 
plan,  which  becomes  available  to  the  bank 
and  its  BtocUioldera  by  the  election  of  the 
bank  to  have  the  assessment  made  under  it. 
This  plan  requires  the  assessment  to  be  mads 
upon  the  value  of  the  capital,  surplus,  and 
undivided  proflte,  after  dedncHng  the  value 
of  the  real  estate  and  property  exempt  from 
taxation.  Prior  to  the  passage  of  this  stat* 
nte,  BharM  in  banks  were  required  to  be  list- 
ed by  their  owners  and  tued  along  with 
tbelr  other  porsonal  projKrty,  unless  the  bank 
In  which  they  were  caused  Itsdf  to  be  as- 
sessed with  the  value  of  its  capital  invested 
or  employed.  Code  1899,  c  29,  i  41.  When 
a  bank  did  cause  Itself  to  be  assessed.  Its 
personal  property  was  not  listed  for  taxa- 
tion like  that  of  a  natural  person.  The  a^ 
sessment  was  msde  as  a  single  Item,  called 
the  "value  of  the  caplUl  employed,"  and  It 
was  the  aggregate  value  of  all  the  personal 
prc»perty  of  the  bank*  not  exempt  from  taxa- 
tion, including  mon^,  credits,  and  invest- 
ments, less  Indebtedness  of  the  bank.  Oode 
1899,  c.  29,  I  64.  The  real  estate  was  diarg- 
ed  to  the  bank  on  the  land  book,  and  no 
notice  of  it  taton  In  ascertaining  the  amount 
to  lie  entered  In  the  personal  property  book. 
There  was  no  requirement  that  any  tangible 
property  be  entraed  on  the  personal  property 
book,  but  it  was  considered  In  estimating 
the  value  of  the  caplt&l.  ,  Substantially  the 
same  method  was  prescribed  for  1^  lusess- 
ment  of  individuals  and  firms  not  Incorporat- 
ed, engaged  In  any  trade  or  business  taxable 
by  law.  Code  1899,  c.  29,  |  66.  The  direct 
subjects  of  taxation  in  these  Instances  were 
not  the  several  articles  of  property  owned  by 
the  corporation,  firm,  or  individual,  but  the 
value  of  the  capital  used  In  the  business. 

The  new  tax  law  found  In  chapter  35,  p. 
285,  of  the  Acts  of  1905,  made  very  radical 
changes.  As  to  all  cozimratlons  except  rail- 
road, foreign  Insurance  and  telegraph  com- 
panies, telephone,  pipe  line,  and  car  line 
companies,  and  banks  and  trust  companies. 
It  requires  the  valuation  to  be  put,  not  upon 
the  capital  invested  or  used,  but  upon  the 
property  owned  by  tbem,  which  Is  required  to 
be  listed  in  the  personal  property  book  un- 
der several  and  distinct  items.  Until  the 
year  1900  this  list  Is  not  to  Include  the  value 
of  the  real  estate,  but  thereafter  it  shall 
be  listed  and  returned  to  the  assessor  for 
taxation,  bnt  entered  In  the  land  book,  while 
all  other  property  returned  Is  to  be  entered 
In  the  personal  property  book,  and  the  stat- 
ute (section  78,  p.  S17,  of  said  chapter)  says 
tlis  property  mentioned  In  items  O,  D,  E,  and 
F  shall  constitute  all  the  property  on  which 
any  coii>oratlon  shall  be  liable  to  pay  tax«. 
Items  A  and  B  In  the  list  to  be  returned 
show  the  amount  of  capital  authorized  to 
be  employed  by  the  corporation  and  the 


amount  of  cash  capital  paid  on  eadi  sliare 
of  the  stock.  As  to  these  corporations  ttkere 
is  no  taxation  of  the  capita!  stock,  but  <miy 
taxation  of  tlie  property  owned  by  them,  as 
In  the  case  of  individuals.  Tumin^  now,  to 
section  79,  relating  to  banks  and  trust  com- 
panies. It  la  to  be  noticed  tliat  there  is  no 
taxation  on  their  property  eo  nomine.  The 
taxea  as  to  them  are  assessed  against  tbie 
shareboldas  on  the  shares  owned  by  tliem 
under  one  plan,  or  against  the  bank  on  ac- 
count of  the  value  of  the  capital,  surplus, 
and  undivided  profits;  and  the  capital  to  be 
so  taxed  is  defined  in  that  section  to  be  the 
capital  stock,  not  merely  the  mon^  em- 
jtloyed  in  carrying  on  Its  business.  As  to 
all  corporations  otlwr  than  those  excepteA  by 
sections  77  and  78  the  subjects  of  taxatltm 
are  the  properties  owned  by  them,  while  In 
the  case  of  banks  and  trust  companies  tlw 
subjects  of  taxation  are  the  shares  In  the 
hands  of  the  holders  tliereof,  or  the  capital 
stock,  surplus^  and  undivided  profits.  They 
are  not  charged  with  any  property,  as  such, 
In  dtber  case.  No  pn^erty,  other  than  capi- 
tal stock,  surplus,  and  vndlvtiled  profits,  Is 
listed  or  assessed  In  their  names.  Other  pro- 
visions  to  be  kept  In  mind  are  as  follows: 
*^h«i  the  property,  stock  or  capital  of  any 
company,  whether  incorporated  or  not,  Is 
assessed  to  such  company,  no  person  owning 
any  share,  portion  or  Interest  therein,  sball 
be  required  to  list  th'e  same,  or  be  assessed 
with  the  valuation  thweof."  Section  66,  c. 
86,  p.  811.  of  the  Acts  of  1005.  *<When  the 
property  of  an  Incorporated  company  Is  as- 
sessed as  aforesaid,  no  individual  shardmld- 
er  therein  shall  be  required  to  list  or  be 
assessed  with  his  share,  portion  or  Interest 
in  the  capital  stock  of  such  corporation.' 
Section  78,  p.  817.  Acts  1906.  The  same  rule 
Is  applied  to  shareholders  in  banks  and  trust 
companies  when  the  assessment  Is  upon  the 
capital  ttotik. 

Those  provisions  constitute  the  basis  of  a 
claim  for  deduction  of  the  value  of  the  stock 
of  the  coal  company  owned  by  the  McDowell 
County  Bank;  It  being  admitted  that  said 
coal  company  has  caused  Itself  to  be  ss- 
sessed  in  its  own  name  with  all  of  its  prop- 
erty, wherefore  the  shares  of  its  stock  ore  not 
to  be  taxed  in  ttie  hands  of  the  owner  there- 
of. The  contentiw  is  that  this  bank,  b^g 
the  holder  of  ahnres  in  said  coal  company, 
lias  the  same  status  with  reference  to  them 
as  a  natural  person  would  have,  and  that 
rrince,  If  it  were  a  natural  person,  the  shares 
could  not  be  taxed  in  Its  hands,  it  is  oi- 
titled  to  have  a  deduction  made  from  the 
value  of  Its  capital  stock,  surplus,  and  un- 
divided profits,  equal  to  the  value  of  the 
shares.  It  Is  further  contended,  In  view  of 
the  provisions  above  quoted,  that  the  de- 
duction of  the  value  of  tiiese  sluues  Is  ex- 
pressly authorized  by  sectlou  79.  because  tiiey 
are,  within  the  meaning  of  that  chapter,  pn^ 
erty  exempt  from  taxation.  If  we  regard 
only  the  lettw  of  the  statute^  it  is  apparent 
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thAt  no  nw—mant  eu  b*  made  against  any 
bank  ifpon  Ita  property,  aa  nich,  In  the  man- 
ner In  which  property  Is  assessed  In  the 
namea  of  natural  poraona.  Neither  Ita  tangi- 
ble property,  nor  Its  dkosea  In  action,  nor  Its 
Btocka  are  Uated  for  taxation.  In  the  case 
or  ImnkB,  the  spedflc  artldea  of  property 
owned  by  them,  thongb  Imparting  Talne  to 
their  atod^  and  being  In  part  Its  lepresen- 
tatlTe^  are  not  the  subjects  of  taxation, 
niey  are  nelthw  listed  nor  taxed.  They  are 
simply  rqorted  to  die  asaessor  for  the  pnr- 
poae  of  aiding  liim  In  determlnbig  the  valne 
ol  the  capital  stodc,  anrplna,  and  midlTlded 
profits.  The  statute  aa^  Uiat  the  assessor, 
upon  orasMmtlon  of  the  matters  shown  by 
the  list  and  of  any  other  Information  he  may 
obtain  qpon  ttie  subject,  shall  fix  **tbe  raluo 
of  said  capital,  surplus  and  undMded  proflta, 
after  deducting  the  ralne  of  such  real  es- 
tate and  property  exonpt  fft>m  taxation, 
and  enter  -Oie  same  In  his  personal  property 
bo(A.**  Failure  to  deduct  team  the  amount 
of  capital,  surplus,  and  undlrlded  proflta  the 
Talue  of  stock  held  in  another  corporation 
constitutes  no  vlohition  of  tke  letter  of  the 
DtorlalonB  of  the  statute  abore  quoted,  which 
say  tbat  ahares  In  a  corporation  which  has 
caused  ItseJf  to  be  assessed  with  ita  property 
or  capital  stock  shall  not  be  Hated  or  assess 
ed  In  ttie  name  of  the  owner  thereof.  In  aa- 
sesslns  a  bank  under  either  of  Urn  plana  pre- 
scribed in  section  TO,  such  shares  are  neither 
listed  nor  asssssed.  The  aaaessment  la  made 
upon  the  capital  stoA,  surplus,  and  undivid- 
ed proflta,  titilnga  which  are  irtiolly  different 
and  distinct  fnm  property  owned  by  tb» 
bank. 

If  the  Legislatuw  Intended  m  this  way  to 
bnrden  banks  and  trust  companies  somewhat 
more  heavily  than  natural  peraona  and  those 
corporations  which  are  required  to  pay  tax- 
es on  the  property  they  own,  no  constitution- 
al limitation  upon  the  powera  of  the  Le^s- 
latnre  Is  encountered.  It  Is  a  mere  Inddtfi- 
tal  result  of  wUch  the  limitation  takes  no 
notice,  niere  are  numerous  Instances  of  It  to 
be  found  In  the  syston  of  law  relating  to 
taxation.  The  owner  of  real  estate  owing 
practically  ita  mtire  value  aa  mnrtgaged  In- 
debtedness pays  taxes  on  It  at  Ita  full  value, 
while  the  mortgagee  is  taxed  on  the  amount 
of  the  ddrt;  fbr  which  be  baa  a  lien  uptm  the 
property  and  which  may  amount  to  practi- 
cally Ite  entire  mine.  This,  althou^  In  prac- 
tical ^Bect  double  taxation.  Is  not  so  regard- 
ed by  any  court  In  tin  recent  case  of  Har- 
vey Coal  00.  V.  Dillon,  68  S:  n.  828,  this  court 
decided  fbat  a  lease  uptm  land,  already 
taxed  at  Ito  full  value  by  the  am,  might  be 
put  xxpoa  the  personal  ^operty  booka  and 
made  to  bear  tazation,  notwithstanding  the 
practical  efEeet  of  It  is  to  oompd  the  land- 
owner to  pay  an  additional  tax  on  hla  land 
by  way  of  abatement  from  the  rmt  which 
be  would  be  able  to  obtain  hut  for  the  tax 
en  the  lease,  and  although  It  requires  the 
lessee  to  pay  a  tax  on  a  vlgtA  carved  oot 
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of  a  thing  already  taxed  to  Its  full  value. 
This  conclusion  was  readied  by  adhering  to 
the  legal  prlndpla  that  the  lease  and  tiie 
land  covered  by  It  are^  in  law,  two  aeparate 
and  distinct  properties.  Bsx9  the  distinction 
between  capital  stock  and  the  iwoperty  own- 
ed by  the  bank  Is  much  dearer.  The  capital 
stock  of  a  bank,  by  reaaon  of  the  ftancUae 
under  wUch  It  operates  and  the  nature  of 
the  business  It  transacts,  ma^  liave,  and 
often  does  have,  a  value  far  to  excess  of  the 
aggregate  value  of  all  the  property  it  owns. 
This  has  been  adverted  to  by  many  of  the 
courto  In  marking  this  distinction.  Of  course, 
the  capital  stock  has  some  relation  to  the 
property  in  point  of  fact  Every  ooncelv- 
able  thing,  tangible  and  intangible,  has  some 
anch  connection  with  some  other  thing  or 
tilings ;  but  they  are  regarded  as  wholly  dis- 
tinct and  Indlvidnally  complete  for  many 
purposes.  In  the  material  world,  animate 
and  Inanimate,  relationships  are  innumerable 
and  InconQH'ehensibly  vast ;  but  this  does  not 
preclude  individuality  and  complete  separa- 
tion for  certain  purposes.  So,  In  the  law, 
discrimination  must  be  made  by  daasea,  ac- 
cording to  the  peculiar  nature  and  character 
of  things. 

For  the  position  that  several  distinct  kinds 
of  property  are  to  be  found  In  corporations, 
many  decisions  of  the  Supreme  Conrt  of  the 
United  Statqi,  aa  well  as  of  the  highest 
courts  of  the  several  states,  may  be  dted. 
In  Tennessee  v.  Whltworth,  117  U.  S.  128, 
186,  6  Sup.  Gt  645,  647,  28  Lw  Ed.  830,  Chief 
Justice  Walte  said:  "In  corporatinu  four 
etemente  of  taxable  value  are  sometimes 
found:  (1)  Franchises;  capital  stock  in 
the  bands  of  the  corporation;  (3)  corporate 
property ;  and  (4)  shares  of  the  capital  stodc 
In  the  bands  of  the  individual  stocbholdera." 
In  Farrington  V.  Tennessee,  96  V.  B.  687,  24 
L.  Ed.  658,  Mr.  Justice  Swayne  made  the 
following  enumerati<m  of  objects  liable  to 
be  taxed,  other  ttian  the  cai^tal  stodc  of  a 
corporation :  "(1)  The  franchise  to  be  a  cor- 
poration and  exercise  ite  powers  to  the  pros- 
ecution of  its  business.  ^  Accumulated 
earnings.  (3>  Proflta  and  dividends.  (4) 
Real  estate  belonging  to  the  corporation  and 
necessary  for  ita  bnstoess."  In  Bank  of 
Commerce  v.  Tennessee,  161  U.  Si  184,  16 
Sup.  Ct  466,  40  L.  Ed.  646,  the  accumulated 
surplus  of  a  bank  was  held  liable  to  taxation, 
notwithstanding  a  inroviabm  to  ita  cbarter 
which  dedared  that  the  payment  of  one-half 
ot  1  per  emit  on  each  ahare  ot  ito  capital 
stodc  slionld  be  to  lien  of  all  other  taxes. 
The  cases,  howevw,  to  which  these  distinc- 
tions are  made,  usually  arise  under  statutes 
to  which  tiiere  Is  a  manifest  totent  dlsdosed 
by  the  terms  used,  to  Impose  a  tax  upon  the 
franchise  alone^  rathv  tlian  to  Impose  a 
single  tax  upon  both  the  property  and  fran- 
chise. The  tiieOTy  of  a  franchise  tax  on  cor- 
porations, measured  or  estimated  the 
amount  of  the  business  transacted,  was  ad- 
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vanced  and  sustained  by  the  federal  Snpreme 
Court  In  three  cases,  reported  In  6  Wall.  594, 
till,  682,  18  L.  Ed.  897,  907,  904,  tIz.,  Society 
for  Savings  t.  Colte,  Provident  Institution 
T.  Massacfanaetts,  and  Hamilton  Gompany  t. 
MaBsachusettB.  The  principles  enunciated  In 
tbose  cases  have  been  greatly  extended  and 
applied  under  various  conditions.  In  the 
last  one  of  the  three  the  statute  In  question 
Imposed  a  tax  of  one-slxtb  of  1  per  cent,  up- 
on the  excess  of  the  market  value  of  all  the 
stock  of  the  corporation  over  the  value  of  Its 
real  estate  and  machinery.  Under  general 
laws  Imposing  taxes  the  real  estate  and  ma- 
chinery were  also  taxed.  The  tax  upon  the 
excess  of  market  value  was  held  to  be  a  fran- 
chise tax,  and  not  a  property  tax.  On  the 
ground  tfaat  It  was  a  franchise  tax,  and  not 
a  property  tax,  the  Supreme  Court  of  the 
United  States  held  that  no  deduction  could 
be  made  on  account  of  nontaxable  bonds  and 
securities  of  the  United  States  !n  which  a 
very  large  amount  o<  the  capital  of  the  cor- 
poration was  Invested.  A  careful  examina- 
tion of  the  many  decisions  distinguishing  be- 
tween a  tax  upon  the  franchise  and  a  tax 
uiwn  the  property,  and  upholding  Iwth 
against  the  corporation,  will  show  that  the 
former  was  purely  a  franchise  tax,  and  not 
a  tax  upon  both  the  franchise  and  the  prop- 
erty. The  presumption  against  any  intent 
on  the  part  of  the  Legislature,  to  Impose  a 
double  tax,  either  directly  or  Indirectly,  has 
always  been  observed  by  the  courts,  and, 
while  tbey  do  not  deny  to  the  Legislature  the 
power  to  doubly  tax  property  In  a  practical 
sense,  they  seldom  or  never  uphold  a  con- 
struction of  the  statute  which  leads  to  this 
result,  unless  the  intent  Is  so  plainly  express- 
ed as  to  preclude  any  other  view.  In  Ten- 
nessee T.  Whltworth,  117  U.  &.  129,  6  Sup. 
Ot  646,  29  L.  Bd.  830,  Chief  Justice  Walte 
said:  *T>>uble  taxntlon  is,  however,  never 
to  be  presumed.  Justice  requires  that  the 
burdens  of  government  shall,  as  far  as  Is 
{ffacticable,  be  laid  equally  on  all,  and.  If 
property  is  taxed  once  In  one  way,  It  would 
ordinarily  be  wrong  to  tax  It  again  In  an- 
other way,  when  the  burden  of  both  taxes 
falls  on  the  same  person.  Sometimes  tax 
laws  have  that  effect:  but,  If  they  do.  It  Is 
because  the  Legislature  has  unmistakably  so 
enacted.  All  presumptions  are  against  such 
an  Imposition." 

In  view  of  this  general  rule,  it  Is  proper 
to  observe  here  that  the  policy  of  this  state, 
as  disclosed  by  the  chapter  of  the  legislative 
acts  providing  for  the  assessment  of  property, 
la  emphatically  against  taxation  of  the  cap- 
ital of  a  corporation  in  Its  name  and  the 
stock  of  that  corporation  In  the  hands  of  the 
holders  of  its  shares  at  the  same  time. 
While  such  taxation  may  not  be  Inhibited  by 
the  constitutional  requirement  of  equality  and 
onlformlty  in  taxation,  it  is  plain  that  the 
Legislature  deems  It  unwise  and  impolitic. 
Technically  It  may  not  be  double  taxation, 
but  practically  It  Is,  Therefore  the  Legisla- 


ture has  expressly  ex(Hierated  the  sharehold- 
er when  the  capital  etock  or  pnqterty  of  the 
corporation  in  which  his  shares  are  held  has 
be«i  assessed.  Section  79  does  not  say 
whether  the  status  of  a  bank  as  the  holder 
of  stock  in  another  corporation  shall  be  the 
same  as  that  of  a  natural  person  or  not  It 
requires  the  capital,  surplus,  and  undivided 
profits  to  be  taxed  after  making  certain  de- 
ductions, In  which  is  Included  prop^ty  ex- 
empt from  taxation.  Shares  of  corporation 
stock  are  not  exempt  from  taxation  in  the 
ordinary  legal  sense  of  the  terms,  for  they 
are  to  be  taxed  in  the  name  of  the  owner, 
along  with  his  other  personal  property,  If 
the  corporation  does  not  cause  Itself  to  be 
taxed  with  its  property  or  capital  stock. 
Still  it  is  conditionally  exempted  in  the  case 
of  natural  persons,  and  may  be  so  exempted 
in  the  case  of  banks,  without  destroying  or 
impairing  so  much  of  the  tax  Imposed  upon 
them  as  may  be  regarded  In  any  suise  as 
founded  upon  the  banking  franchise.  To 
Illustrate:  Let  us  suppose  a  bank,  the  capital 
stock,  surplus,  and  undivided  profits  of  which 
have  an  aggregate  value  of  $150,000,  and 
all  the  property  of  whldi,  except  the  fran- 
chise, has  an  aggregate  value  of  $145,000. 
If  $10,000  of  that  property  be  stock  la  an- 
other corporation,  and  Is  deducted.  It  does 
not  relieve  the  bank  of  the  $5,000  which  may 
be  supposed  to  represent  the  value  of  the 
franchise.  It  simply  relieves  the  bank  from 
taxation  upon  a  species  of  proi>erty  in  respect 
to  which  all  natural  persons  and  many  other 
corporations  are  entitled  to  be  relieved.  To 
refuse  deduction  of  the  corporation  stock, 
therefore,  would  be  to  make  a  clear  and  seem- 
ingly groundless  discrimination  against  banks 
and  other  corporations  In  respect  to  taxation. 
If  It  be  conceded  that  the  L^slature,  under 
Its  undoubted  power  to  classify  persons  and 
properties  for  purposes  of  taxation,  with  ref- 
erence to  the  business  In  which  they  are  en- 
gaged, could  legally  make  such  a  discrimina- 
tion, it  must  be  remembered  that  the  rules 
of  construction  applied  by  the  courts  recog- 
nize a  presumption  against  it  which  must 
be  overcome  by  intent  on  the  part  of  the 
Legislature  plainly  manifest  in  the  terms  of 
the  statute.  In  re^tect  to  all  other  property, 
such  as  real  estate  and  choses  in  action, 
banks  are  treated  as  natural  persons,  and. 
If  any  peculiar  reason  exists  for  treating  them 
dlfTerently  In  respect  to  shares  of  corporate 
stock,  it  has  not  been  brought  to  the  attention 
of  the  court  and  la  not  perceived.  It  may 
be  that  the  ownership  of  such  shares  brings 
to  the  bank  some  advantages  In  business ;  but 
these  advantages,  whatever  they  may  be,  en- 
ter into  the  value  of  the  capital  stock  at 
the  bank.  The  deduction  to  be  made  on  ac- 
count of  the  ahares  Is,  not  their  peculiar  val- 
ue to  the  bank  holding  them,  but  ^elr 
market  value.  If  by  a  wise  use  of  the  fran- 
chise, In  causing  capital  to  be  Invested  In 
certain  shares  which  bring  advantages  other 
than  dividends,  realized  or  anticipated,  the 
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result  Is  enhancement  of  tbe  value  of  the 
buk  tttdk,  not  fliat  of  the  shares  It  owns, 
and  deduction  of  flw  market  ralne  of  tbe 
shares  does  not  take  It  away.  It  Raualna 
to  be  taxed. 

The  claim  ot  ri^t  to  deduct  the  actnal  rahie 
of  the  real  estate,  Instead  of  Its  asaeBsed 
Talae,  Is  predicated  upon  tbe  failure  of  the 
Legislature  to  limit  tbe  word  "Talue"  Id  the 
latter  part  of  section  79  by  tbe  use  of  the 
word  "assessed"  In  connection  with  It,  as 
it  did  In  the  first  part  of  the  section.  To 
sustain  thla  contention  would  Impute  to  tbe 
L^slature  either  a  grave  oversight,  which 
the  taxes  on  vast  amounts  of  values  In  tbe 
capital  of  banks  and  trust  companies  would 
be  lost  to  tbe  state,  conntleB,  and  mmtlclpall- 
ties,  or  an  Intentton  to  allow  these  ratnes  to 
escape  taxatlcm.  Such  Instltatkms  are  lo- 
cated In  the  dtlee  and  towns  of  a  prosperous 
and  rapidly  growing  state.  Their  real  estate 
boldlngs  are  nearly  always  city  property,  con- 
stantly increaslnc  In  value.  The  assessment 
of  real  estate  made  In  1906  la  to  remain 
unchanged  until  the  year  1909,  while  the  aa- 
aessment  of  banks  and  trust  companies  Is 
to  be  made  annually.  As  the  real  estate  as- 
sessment  cannot  be  changed,  opimrtunltles 
nronld  be  afforded  In  many  Instances,  If  tbe 
actual.  Instead  of  tbe  assessed,  value  could 
be  deducted,  of  cutting  down  the  taxable  val- 
ue of  the  capital  of  tbe  banks  by  deducting 
large  valuations  on  account  of  real  estate, 
due  to  appreciation  since  1906,  on  which  no 
taxes  conid  be  assessed  or  levied.  In  this 
case  $36,700  was  presumably  the  value  of 
tbit  bank's  property  when  the  real  estate  as- 
sessment was  made.  Now  It  la  over  $70,000. 
To  allow  tbls  large  deduction,  we  must  say 
the  Legislature  Intended  that,  under  sncb  eon- 
dlttmiB.  S35/KX)  of  the  value  of  the  capital 
of  the  bank  should  be  released  from  taxation. 
The  statement  of  the  proposition  works  Its 
own  refutation.  In  limiting  the  redactl(m  to 
the  asseased  nine,  no  possible  Injustice  Is 
done  the  bank.  In  paying  taxes  on  tbe  as- 
sessed Talue  of  Its  real  estate,  and  In  addi- 
tion tiiereto  taxes  on  the  aggregate  value  of 
Its  real  estate  and  capital,  surplus,  and  un- 
divided  profits,  less  the  assessed  value  ot  tbe 
real  estate,  a  bank  pays  taxes  on  nothing 
more  tiian  it  owns.  If  allowed  to  deduct  a 
sum  larger  than  the  assessed  value  of  the 
real  estate,  as  an  actnal  value,  It  would  pay 
on  only  a  port  of  what  It  owns.  It  cannot 
be  pressmed  timt  the  Legislature  Intended 
to  do  that  which  tiie  CionsUtntlon  forbids, 
namely,  exonerate  proper^  from  taxation. 
On  the  omtrary,  It  Is  to  be  presumed  that 
there  was  an  Intoxtion  to  exact  from  the 
banks  taxes  on  all  the  property  owned  by 
ttwm,  not  exemjit  from  taxation,  or  on  which 
the  tana  have  not  been  paid  1^  some  other 
corporation  or  posni. 

From  these  views  It  resulte  that  so  much 
of  tiK  prayer  of  the  petition  as  relates  to 
the  deduction  on  account  of  the  real  estate 
valuation  must  be  granted,  and  the  writ 


awarded  as  to  tt,  but  refowfl  aa  to  flw  pro- 
IMsed  deduction  oa  account  of  tin  Goal  Oom- 
pany  stock  owned  by  the  bank. 


BLUNGTON  v.  STATB. 
(Sapteme  Court  of  Georgia.    Nov.  0^  igoa) 
HouioiDB— Ypluhtxbt  &lAifBU.UQuraa— Ih- 

STBUCTIOKB. 

The  only  error  of  law  complained  of  beiog 
that  tbe  oonrt  erred  In  giving  fn  cbam  to  the. 
Jury  the  law  of  voluntary  manilausbter,  and 
it  appearing  that  tbe  facta  and  circumstances 
proved  autEorised  the  cliarge,  and  the  verdict 
being  BOitained  by  tbe  evidence,  no  eauas  tor 
reversing  tbs  Judgment  refusing  a  new  trial  Is 
shown. 

^[IBd.  Note.— For  eases  In  point,  see  voL  26, 
Cent  Dig.  Homldde,  |  65S.J 
(Srllabns  by  the  Court) 

Error  from  Snperlor  Court,  Laurou  Coun- 
ty; H.  0.  Lewis,  Judge. 

Isaac  BUlngton  was  convicted  of  man- 
slaughter, and  brings  error.  Affirmed. 

W.  a  Davto,  for  plaintiff  In  error.  J<m.  IL 
Pottle,  SoL  Gen.,  for  tbe  Stata. 

BUCK,  J.  Judgment  affirmed.  All  the 
Justlcea  ccneur. 


OLOVBB  T.  STATB. 
(Supreme  Court  of  Georgia.    Nov.  7.  1906.) 
Vaoeanct. 

There  was  auOtcieut  evidence  to  convict 
tbe  defendant  of  the  off^ue  of  vagrancy,  and 
no  reaeoa  appears  for  the  reversal  of  the  Judg- 
ment of  tbe  lower  court  refuting  a  new  trial. 
(Syllabos  by  the  Court) 

Error  from  City  Court  of  Valdosta;  O. 
M.  Smith,  Judge. 

Annie  Qlovo-  was  convicted  of  vagrancy, 
and  brings  error.  Affirmed. 

8.  M.  Varmdoe,  for  plaintiff  In  «ror.  Jas. 
IC.  Johnson,  SoL  for  the  State. 

ATKINSON,  J.  The  detmdant  waa  con- 
victed of  vagrancy,  on  substantiaUy  tbe 
following  evidence:  ^th  tbe  ezccfitloa  of  one 
month  (while  absoit  ta  Ftorlda)  die  had 
resided  In  Valdosta  toe  one  year.  A  poUce- 
man,  tbe  sheriff,  and  one  m»ebant  (witness- 
es) each  bad  frequently  seen  her  at  nrlous 
hours  of  the  d^  and  night  loitering  about 
tbe  Btreeto  with  lewd  women,  and  none  had 
ever  seen  her  do  any  work.  She  waa  fre- 
quoitly  semk  around  barrooms  and  In  "Bat 
Bow."  She  had  no  pmpexty  or  visible  means 
of  suMKnrt  that  they  knew  of.  Badi  testified 
that  she  might  have  worked  and  might  have 
bad  property  without  their  knowledge.  She 
admitted  to  the  sheriff  while  on  the  way  to 
Jail  that  she  had  no  money,  but  stated  that 
she  had  bem  at  work.  Another  vrltnesa  testi- 
fied that  she  bad  known  defendant  for  a 
year  In  Valdosta,  and  had  seen  her  loitering 
on  the  streeta  tor  maybe  a  hundred  and  may- 
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be  a  tbonsand  dUfmat  tlmai,  and  bad  never 
seen  her  at  work  bot  one  time;  tbat  defend- 
and  bad  no  buflband,  nor  any  risible  means 
of  support  tbat  sbe  knew  of.  Tbls  wltneee  also 
testified  as  to  seeing  tbe  defendant  walking 
the  streets  with  lewd  women.  She  also  testi- 
fied tbat  tbe  defendant  may  have  worked  and 
may  have  had  means  of  ropport  without  tia 
knowing  It. 

When  so  many  see  the  defendant  so  often 
at  different  times,  never  working,  bnt  al- 
'ways  loitering,  mostly  in  qnestlonable  neigh- 
borhoods, and  frequently  keeping  lewd  com- 
pany by  day  and  by  night,  and  where  the 
offlcera  of  the  law  are  unable  to  locate  any 
property  or  vlBlble  means  of  support  belong- 
faig  to  the  defendant,  and  where  she  admit- 
ted that  she  had  no  money,  but  claimed  to 
work  for  a  living,  it  is  reasonably  cortaln 
tbat  she  belongs  to  that  class  which  the  law 
describes  as  "vagrants,"  and  we  are  not  pre- 
pared to  hold  that  tbe  Jndge,  In  passing  upon 
tbe  evidence,  erred  by  finding  her  guilty. 
Tbe  evidence  supported  the  verdict,  and  no 
snfllcient  reason  appears  for  rerearsing  the 
Judgment  of  the  court  below.  See,  in  tbls 
connection,  Welbom  r.  State,  119  Oa.  429, 
46  B.  B.  645. 

Judgmoit  affirmed.  All  tha  Jnattoes 
eoncnr. 


WHITEHEAD  v.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  7,  1906.) 

1.  OaniiHAi.  IM.W  — PaocEnuBB— iHnoDno- 
TioN  or  EvmsncB. 

There  was  no  abnas  of  discretion  on  tbe 
part  of  tbe  court  In  admlttiiuc  evidence  of  cer- 
tain InculpatoiT  statements  made  by  tbe  de- 
fendant, over  objection  on  the  gronnd  that  they 
were  not  In  rebuttal.  The  reopening  of  a  case 
for  additional  evidence  ii  lanely  a  matter  of 
discretion  wltii  tbe  presiding  Judge. 

[Bd.  Note. — For  cases  In  point,  see  voL  14, 
Cent.  Dig.  Orimlnal  Law.  H  16^1624.] 

2.  Saioh- ArpEAXi— Rkvuw. 

The  evidence  warranted  the  verdict  of 
gailty,  and  there  was  no  error  in  ovemdlDg  tbe 
motion  for  a  new  trial. 

(Srllabus  by  tha  Court) 

Error  from  Superior  Oonrt,  HoBCt^ee 
County;  W.  A.  Uttte,  Judge. 

Sherman  Whitehead  was  convicted  of 
crime,  and  brings  error.  Affirmed. 

D.  U  Parmer,  for  plaintiff  in  error.  8.  P. 
Gilbert.  SoL  Gcaiw  for  the  Stata 

liUMPKIN.  J.  Jadgment  affirmed.  All 
the  Justices  oinicur. 


NERO  T.  8TATB. 
(Supreme  Court  of  Georgia.   Nov.  T.  1906.) 
L  Cbiuinai.  Liaw— Btaiuxht  or  DErann- 

ANT. 

The  defendant's  statement  to  tbe  Jury 
should  be  restricted  to  a  narrative  aooonnt  of 
tbe  matttf  under  Investigation,  and  It  Is  not 


error  for  the  court  to  refoss  to  Instruct  a  de* 
fendant  that  he  may  continue  the  reading  of  a 
letter  to  the  Jury,  after  be  has  began  to  read  It, 
bat  has  been  interrupted  by  tbe  solidtor's  ob- 
jection thereto. 

[Ed.  Note.— For  cases  In  point;  see  v^  1^ 
Cent  Dig.  Orfminal  Law,  1  1688k] 

2.  Bajcb— New  Tbiai.. 

It  Is  not  around  for  a  new  trial  Uiat  another 
has  been  Indicted  since  the  trial  for  the  same 
offense  of  which  tbe  defendant  was  convicted. 
8.  BuaauST— Evidence. 

Tbe  erlduioe  supported  die  wdlet. 

(Syllabus  by  the  Ooort.) 

Btarrw  from  Superior  Conr^  Bibb  Oonnty; 
W.  H.  Felton,  Jr.,  Jadge. 

Lewis  Nero  was  craivlcted  <rf  perjnrTi  ud 
brings  enor.  Affirmed. 

F.  R.  Hartin,  for  plaintiff  In  error.  Wnt 
Branson,  SoL  Gen.,  for  tbe  State. 

BVAN8,  J.  The  defendant  vas  ocmTlcted 
of  bnitf  acy*  Tbe  tmly  asslgnmoit  of  oror 
In  his  motitm  for  a  new  trial  whldi  we  deem 
of  saffidoit  importance  to  «peclall7  notice  Is 
that  xelaUng  to  the  right  of  tbe  defendant 
to  read  to  the  Juiy  as  a  part  of  Ids  atatemoit 
a  letter  which  he  stated  bad  been  reeelved 
by  him.  Under  onr  systan  of  criminal'  pro- 
cednre.  the  defendant  is  given  the  right  to 
make  a  statonent  Tbls  privlle^  Is  saxvded 
tbe  defoidant,  so  that  he  may  aconalnt  the 
Jury  with  bis  Tendon  of  the  matter  under  i 
Investigation,  and  may  make  r^ly  to  tbe 
charge  against  him  1^  way  ot  denial, 
planatlon,  or  avoidance.  In  availing  him- 
self of  this  privilege,  the  accnsed  Is  not  ham- 
pered by  strict  rulee  of  evidence  (Vaughn  r. 
State.  88  Ga.  785.  16  S.  E.  U),  bnt  at  tbe 
same  time  he  may  not  indulge  In  a  long; 
rambling,  and  irrelevant  harangue  (LiO^A 
V.  State,  45  Ga.  68;  Ooxwell  v.  State,  66  Ga. 
310).  The  prisoner  must  have  some  regard 
to  relevancy  and  the  rales  of  evidence^  for  It 
was  never  intended  that,  In  giving  bis  narra-  | 
tlve  of  matters  pertaining  to  his  d^aise^ 
he  should  att«npt  to  get  before  the  Jury 
wholly  Immaterial  facts,  or  attempt  to  bolster 
up  his  unsworn  statement  by  making  profot 
of  documents,  letters,  or  tbe  like,  which,  If 
relevant,  might  be  introduced  In  ev]dence,  on 
proof  of  their  genuineness.  Without  such 
proof,  he  cannot  place  than  before  tbe  Jury 
aa  corroborating  evidence  of  what  be  says: 
It  would  be  ext^idlng  his  privilege  far 
enough  to  accord  him  tbe  right  of  making  a 
statement  to  tbe  ^ect  that  he  bad  received 
a  docum^t  or  letter  of  a  certain  pniport, 
without  permitting  him  to  produce  tbe  same 
and  read  It,  for  the  purpcwe  of  convincing 
the  Jury  of  Its  existence  or  genuineness.  If 
he  desires  to  corroborate  his  stat^oit  by 
documentary  evidence,  tbe  writing  Itself 
should  be  offered  In  evidence  In  tbe  mual 
and  regular  way;  and  if  tbe  writing  be  in- 
material,  or  for  any  other  reason  Inadmis- 
sible, thm  for  a  greater  reason  sbonld  the 
defflodant  be  denied  the  privilege  of  making 
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profert  of  It  and  mdlnt  It  to  tbe  Jory  as  a 
part  of  biB  statement  In  Uootrow  r,  Btata^ 
72  Ga.  262,  S8  Am.  Bap.  840,  tbe  prtioner 
waa  roBtralned  from  reading  to  tbe  jury  Or 
tracts  from  a  newspaper,  and  In  Wells  t. 
State,  97  Ga.  210.  22  B.  B.  958,  tbls  court  (Us* 
tlnctly  ruled  tbat  It  was  not  error  to  refose 
to  allow  tbe  accused  to  read  a  letter  to  tbe 
jury  as  a  part  of  his  nnswom  statement 

Tbe  erldence  In  tbe  present  case  supported 
tbe  verdict,  and  tbere  was  no  error  In  refus- 
ing a  new  trial  on  tbe  ground  stated  in  tbe 
second  beadnote^ 

Jndsment  afflrmed.  All  tht  JttsOcM  oon- 


NASH  T.  STATBL 
(Buprwne  Ooort  of  Qeorgla.   Nor.  T,  1906.) 

1.  Cbimiwai.  Law  —  Iwbteuotioitb  —  Bkasoh* 
abu  dottbt. 

Tbe  court  baviog  chafed  that  In  order 
to  con-vlct  tbe  defendant  tber  moit  bellere  him 
gnlltj  bejnmd  a  reasonable  aoubt,  arising  from 
the  eridniee  or  want  of  erldence  aabmltted  in 
the  case,  or  It  wonld  be  their  dntr  to  acquit,  tt 
fomisbed  no  groand  for  a  new  trial  that  ha  did 
not  proceed  farther  and  deflne  and  explain  to 
die  jury  what  constltoted  a  reasonable  donbt. 
Nelms  T.  State,  fil  S.  B.  588.  128  Oa.  67%  B78. 

[Ed.  Note.— For  casei  in  point,  see  rA,  IC 
Cent  Dig.  Criminal  Law,  |  U04.] 

2.  Suis— Etidkhcb. 

Tbe  evidence  was  nifltcfent  to  wavomt  As 
rerdlct.  and  there  waa  no  error  In  overruling 
the  motion  for  a  new  triaL 

(Syllabus  by  the  Coort) 

Error  from  Olty  Ck>ort  of  Hlllet;  a  O. 
Bosb,  Judge. 

Dave  Masb  was  convicted  of  crime,  and 
brine*  errw.  Affirmed. 

Wm.  t.  Qeer,  for  plaintiff  In  error.  W.  U 
Stapleton,  SoL  Gen.,  for  tbe  Stateu 

LUMPKIN,  J.  Judgment  affirmed.  All 
tbe  Justices  concur. 


GILES  T.  STATE. 

(Supreme  Cbnrt  of  Georgia.    Nov.  7,  1906.) 

HoHiciDfr-VoLirnTABT^  Uarsuughtkb. 

The  evidence  fiw  tbe  itate  authorised  a 
flading  that  the  accused  and  the  deceased  be- 
came engaged  in  a  andden  quarrel,  which  led 
np  to  a  mutual  combat  between  them  with 
deadly  weapons,  and  therefore  tbe  conviction 
«t  vohintaiy  manslaughter  ihould  be  allowed 
to  stand;  no  complaint  being  made  that  the 
court  below  committed  any  error  of  law  during 
the  progress  of  the  trial. 

[Ed.  Note.— For  cases  In  point,  see  voL  26, 
Ceat.  Dig.  Homicide,  }  86.] 

(Syllabtts  by  the  Ooort) 

Error  from  Superior  Orart,  Rabun  County ; 
J.  J.  KIds^,  Judge. 

BUI  Giles  was  convicted  <^  manslangbter, 
and  brings  "error.  AfBnncd. 


W.  S.  Parrls  «ad  H.  H.  Dean,  for  plaintiff 
In  error.  W.  A.  Qiarten,  SoL  Gmu,  fbr  the 
State. 


ETANS,  J.  Judgmwt  affirmed. 
JnstiCM  concur. 


Att  tbe 


MILLER  V.  STATE. 

(Supreme  Court  of  Georgia.    Nov.  7,  100&) 

1.  CaiuiifAi.  X«iw— CBanoBua— Pboobdvu. 

Unless  tbe  act  ereatiiig  a  city  court  pr»- 
scribes  the  method  of  taking  a  ease  by  certlmri 
to  the  superior  court,  the  procedure  pointed  oat 
in  Civ.  Code  1890,  i  46S7,  !■  to  be  followed,  ai 
was  done  in  the  present  case.  Dlzon  v.  Stata 
49  S.  E.  811,  IZl  Ga.  846. 
%  Saxs. 

Th»  plalatiff  la  certiorari  having  eomplied 
with  all  the  requirements  of  the  law  In  r^iard 
to  the  time  and  manner  of  presenting  his  peti- 
tion tut  certiorari  to  the  judge  of  the  suporlor 
court,  and  having  afflrmatively  alleged  tbat  on 
the  trial  In  the  dty  court  there  was  no  iwoof 
of  venue,  the  petition  ihoold  have  bem  sanetfcm- 
SSL  ?i?PJ?"  •*  Lumpkin,  48  B.  BL 

904,  121  Ga.  167. 

(Syllabus  by  tbs  Oiurt) 

Error  from  Superior  Court,  Tift  Oounty; 
a  G.  Mltcfatil,  Jodse. 

R.  L.  Miller  was  convicted  of  crime,  and 
fKnn  an  order  denying  a  writ  of  certiorari, 
be  brings  error.  Reversed. 

B.  D.  Smith,  for  plaintiff  In  error.  W.  B. 
Thomas,  Sol.  Qen.  for  the  State; 

EYANB,  J.  Judgment  revened.  All  tlie 
Justices  concur. 


BAUBS  T.  ARMSTRONG  et  at 

(Supreme  Court  of  North  Oaiollna.   Nov.  1, 
1906.) 

1.  CktvKifAnTB— SxiBur— Bbbuh— BuBDHi  or 
Paoor. 

Where,  In  an  action  for  breach  of  covenant 
of  seisin,  defendants  merely  deny  tbe  breach, 
plaintiff  has  tbe  burden  of  proof. 

[Ed.  Note.— For  cases  In  point,  sss  voL  H 
CJent  Dig.  Covenants,  |i  211-215J 

2.  Sahs. 

Where,  In  an  action  for  breach  of  covenant 
of  selBln,  defendants  first  admit  execution  of 
the  deed,  but  deny  breach,  and  In  a  subsequent 
defense  admit  that  as  to  one  of  the  tracts 
conveyed  they  had  no  title  when  tbe  deed  was 
executed  there  is  an  admission  of  the  breach, 
as  to  such  tract,  requiring  no  proof  thereof, 
but  placing  on  defendants  proof  of  the  new  mat- 
ter alleged  in  avoidance. 

8.  Saot—Aotiom  Aim  Cohvetahoe  bt  Cov- 
in a  ntkb. 

The  covenantee  may  maintain  an  action  oa 
a  covenant  of  seisin  though  before  bringing  it 
he  has  conveyed  his  tiUe  to  the  land. 

[Ed.  Note.— For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Covenants,  fi  77,  m] 

4.  Same— PaoFEBTT  Iroludbd  in  CovinAHT. 

A  deed  conve^ng  two  tracts,  one  large  one, 
known  as  the  "R  Property,"  and  one  small  one, 
konwn  ai  the  "C  Property,"  described  them 
merely  by  metes  and  bounds,  the  habendum  was 
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to  haTe  and  to  bold  "Hie  aforesaid  tracts"  to- 
gether with  any  rights  the  parties  of  the  first 
part  had  in  any  and  all  lando  belonging  to  or 
forming  the  entire  property  known  as  the  "B. 
Property."  The  covenant  u  Hiain,  whidi  wa«  a 
conanoatioa  of  tba  habaidoin  vaa  as  to  "said 
premises."  Hetdt  that  the  corenant  of  seiain  In- 
cluded both  tracts. 

5.  SAMB— ACOKtnNO  OP  RlQHT  OF  AOTTON. 

One  may  maintain  an  action  on  a  covenant 
of  seisin  without  averring  either  erictitKi  or 
threatened  lltintion,  the  n^t  at  action  being 
eomplete  on  dulvery  of  the  deed. 

[Bd.  Note.— For  cases  in  point,  sea  voL  14, 
Ocfnt  Dig.  Covenants,  H  lOi  17&] 

Appeal  from  Siqierlor  CkMirt,  Bowan  C3oan- 
ty;  Justice,  Judge. 

Action  by  Richard  Eames,  Jr.,  against  O. 
A.  Armstrong  and  others.  Judgment  for  de- 
fendants. Plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Plaintiff  alleges:  That  on  May  7,  1B06, 
defendants  executed  a  deed  coaTeylng  to  him 
two  tracts  or  parcels  of  land,  one  containing 
356  acres,  tbe  description  of  which  Is  set 
forth  by  metes  and  bounds,  the  other  known 
as  the  "OoggtBM  Meeting  House  Lot"  de- 
scribed b7  proper  calls,  ctmtalnlng  three 
acres.  A  copy  of  tbe  d!eed  to  attacdied  to 
and  made  a  part  of  ttie  complaint  That  tbe 
deed  contained  a  oorenant  In  tb»  following 
words,  to  wit:  "To  have  and  to  bold  the 
aforesaid  tracts  of  land  and  all  prlVHeges 
and  appurtenances  thereto  belonging  to  tbe 
said  party  of  ttie  second,  part  bis  bebn  and 
assigns  to  bto  only  use  and  behoof  forever, 
together  with  any  and  all  rights,  Interests, 
titles,  which  tbe  said  parties  of  the  first  part 
may  have,  in  law  and  In  equity,  in  and  to 
any  and  all  buda  belonging  to  or  forming 
and  constituting  the  entire  property  known 
as  the  Russell  Gold  Mine,  to  bis  heirs  and 
assigns  In  fee;  and  tbe  said  parties  of  tbe 
first  part  covenant  that  they  are  seised  of 
said  premises  In  fee,  and  have  right  to  oon- 
v^  the  same  In  fee  dmple;  that  the  same 
are  free  and  dear  from  all  encumbranceB." 
That  at  tbe  time  of  making  tbe  said  deed 
def^idanta  were  not  the  true  and  lawfnl 
owners  of  said  lands  and  wen  not  seised 
of  the  same  In  fee  simple,  nor  did  they  have 
a  right  to  convey  the  sama  niat  by  reason 
thereof  there  was  a  breach  of  said  covenant 
and  thereby  plaintiff  has  sustained  damage 
to  the  amount  of  |2,800,  being  the  purchase 
price  paid  therefor,  and  for  this  sum  be  de- 
manded judgment  etc.  Defendants  answer- 
ed "that  the  allegations  contained  In  para- 
graph 1  are  admitted,  exc^t  as  hereinafter 
explained  in  defendants'  second  and  third 
separate  defenses."  They  admitted  that  the 
copy  of  the  deed  attached  to  the  complaint 
is  correct  They  deny  the  breach  of  the 
covenants.  For  a  second  defense  defendants 
si^  that  Immediately  upon  the  execution  of 
the  deed  plaintiff  took  possession  of  the 
premises  conveyed  and  on  May  13, 1901,  con- 
veyed same  to  one  Geo.  T.  Whitney  for  a 
profit  of  $2,700;  tiiat  neither  plaintiff  nor 


bis  grantee  have  been  evicted  from  the  prem- 
toee  or  in  any  way  damaged;  that  said 
grantee  Is  now  In  tbe  peaceable  poonoaelon 
of  the  lands  conveyed,  nor  has  any  one 
threatened  to  sue  them  on  account  of  any  al- 
leged breach  of  said  oovoiant  For  a  third 
defense  defendants  allege:  "That  the  deed 
set  out  in  paragraph  1  of  the  plaintiff's  com- 
plaint and  attached  thereto  doea  not  ocm- 
stltute  the  entire  contract  between  plaintiff 
and  def^idauts,  part  of  said  contract  being 
In  writing  as  evidenced  by  said  deed,  and 
part  by  parol,  namely,  that  to  order  to  in- 
duce defmdanto  to  execute  said  deed,  tbe 
plaintiff  made  a  contemporaneous  agreement 
with  defendants  In  parol  that  If  defendants 
would  execute  said  deed  and  insert  In  the 
same  the  covenants  of  seisin,  right  to  con- 
vey, and  freedom  from  Incumbrances,  defend- 
ants should  to  no  way  be  Injured  thereby, 
as  it  was  necessary  to  insert  these  oove- 
nanto  In  order  to  effect  the  advantageous 
sale  wblch  plaintiff  then  had  In  view  and 
wblch  he  was  anxious  to  make,  stating  that 
be  had  a  purchaser  who  was  willing  to  pay 
$5,000  in  cash  for  said  lands,  but  would  not 
do  so  unless  the  deed  was  executed  In  this 
form,  and  that  If  defendant  would  so  ex- 
ecute the  deed  In  such  form,  he  would  be- 
come a  copartner  with  defendants,  the  plain- 
tiff receiving  $2,700  of  the  purchase  money 
and  defendant  $2,900  of  said  $6,000  to  Ik- 
paid  for  tbe  lands,  and  tiiat  defendant  could 
and  should  In  no  event  be  Injured  or  dam- 
aged by  the  Insertion  of  said  covenants  In 
said  deed,  the  only  reason  for  tbeir  insertion 
being  to  todnce  tbe  purchaser  to  take  the 
property  at  the  price  named,  the  plaintiff  and 
defmdante  sharing  ther^n  as  above  set 
forth;  that  by  reason  of  said  Importunities 
and  assurances  of  plaintiff  and  at  his  urgent 
request  in  order  to  effect  the  sale,  and,  upon 
plaintiff's  assurances  that  the  defendants 
should  not  be  damaged  or  Injured  tiiereby. 
defendants  were  induced  to  include  In  said 
deed  the  second  tract  of  land  desclbed  there- 
in as  the  'Cogglns  Meeting  House  Lot,'  con- 
taining three  acres,  more  or  less,  to  which 
defeudante  had  no  titie  and  so  Informed 
plaintiff,  who  Insisted  upon  Its  being  Includ- 
ed, saying  he,  plaintitt  already  bad  titie  to 
this  tract  and  that  defendants  could  not  and 
should  not  be  damaged  by  including  the  same 
In  tbe  deed,  and  that  he  could  not  i^ectnate 
the  sale  to  bis  proposed  purchaser  unless 
the  same  was  Indudeia  In  the  deed,  tbe  ptoln- 
tlff  at  the  same  time  agreeing  with  defend- 
ants that  bt  case  be  reallaed  more  tiun 
$S,000  as  Ibe  purchase  price  of  said  lands, 
then  plaintiff  and  defeudante  should  lOiare 
to  said  excess  to  the  proportion  above  set 
fbrtb.  That  plaintiff  biduced  defeudante  to 
execute  two  deeds  for  said  lands,  one  to  the 
plaintiff,  Richard  Barnes,  and  tbe  ottaer  to 
Geo.  I.  Whitney  or  B.  O.  HamU^,  tbe 
npected  purchaser,  and  caused  the  same  to 
be  deposited  In  the  Davto  &  Wiley  Bank  in 
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Salisbuzy,  N.  (X,  In  MONnr»  ona  or  ftM  ofbar 
to  bft  d^Tend  at  the  option  of  the  pnz^ 
chBB^,  and  that;  upon  payment  of  the  poi^ 
diase  money,  the  deed  to  i^intlfl  was  de- 
liTwed,  plaintiff  executing  a  deed  to  said 
George  L  Whltn^  and  the  mm  ct  $2,300 
paid  to  defendanta  by  the  purchaaer,  Geo.  I. 
Whitney,  and  $2,700.  as  defendants  are  In- 
formed and  beUere,  to  plaintiff."  Whm  the 
canae  came  <m  fOr  trial  btf ore  the  Jury,  plain- 
tiff Introduced  the  deed,  showed  the  pay- 
meaxt  of  the  poichaae  money,  and  reated. 
Defendants  offered  no  evidence,  demurring 
to  plalntUTs  erldence,  and  demanding  Judg- 
ment of  nonsuit  His  honor,  being  of  opin- 
ion that  plaintiff  was  not  entitled  to  recorer, 
rendered  judgment  of  nonsnlt  Plaintiff  ex- 
cepted, and  appealed. 

J.  8.  Henderson,  for  appelant  T.  F. 
Kluttz,  Adams,  Jerome  ft  Armfleld,  and  L. 
H.  dement,  for  appelleew 

CONNOR,  X  (after  atatlng  the  case).  The 
record  In  this  case  presents  several  Interest- 
ing Qucatlona  of  practice;  Ihe  leamed  Conn- 
ie for  plaintiff  Insisted,  and  cited  authorities 
vhidi  Bustmln  bis  position  that,  upcm  show- 
ing hla  deed  with  cormant  of  seisin,  he  was 
entitled  to  jndgmoit;  that  the  burdm  of 
showing  that  there  had  been  no  breach  of 
the  covenant  was  cast  vjfoa  the  defmdants; 
that,  by  reason  of  ttie  familiar  rule  of  prac- 
tice, when  one  has  peculiar  onortnnlty  of 
knowing,  and  la  in  posaessdon  of  the  eridence 
showing,  how  the  fact  In  issue  la,  he  will 
be  called  upon  to  do  so,  alfliough  It  resolt 
In  requiring  him  to  prove  a  negative.  That 
such  was  the  rule  hi  actions  upon  covaiantB 
of  seisin  In  courts  proceeding  under  the  com- 
mon law  practice  is  shown  by  uniform  au- 
thority. 4  Kent,  Com.  479;  2  DevUn  on 
Deeds,  I  892;  Bawle  on  Gov.  9  65.  Mr. 
Rawle,  after  atatlng  the  rule,  says:  "If,  un- 
der statutory  systems  of  pleading,  the  de- 
(aidant  Is  not  required  to  set  forth  bis  title 
In  his  answer,  but  may  rest  upon  a  mere 
genera]  deaSaS  of  the  plalntUTa  n^t  to 
recover,  the  burden  of  proof  Is  uikhi  the 
plaintiff,  and.  unless  at  the  trial  he  estab- 
lishes by  evidence  a  prima  fade  case,  the 
judgment  will  be  for  the  defendant"  In 
IngaUa  v.  Baton,  2B  ICIch.  82,  It  was  held 
that,  when  the  defendant  made  a  general 
dmlal  of  a  breech  of  bis  covenant  of  aetstn, 
the  burden  of  proof  to  show  the  breach  was 
npon  the  plaintiff.  With  the  exception  here- 
after noted,  tills  IB  the  only  ease  dted  by 
the  text-books  which  holds  contrary  to  the 
common-law  rule.  The  court  resta  its  con- 
clusion upon  the  statote  which  entitled  the 
defendant  to  rdy  npon  the  general  Issue. 
Plaintiff  relies,  among  otiier  authorities,  upoo 
the  case  of  Abbott  v.  Allen,  14  Johns.  Y.> 
248.  The  law  was  held  In  that  case  In  ac- 
cordance with  plalntUTa  contention.  In 
Woolley  V.  Newcombe,  87  N.  Y.  605,  it  was 
held  that,  Bln<«  the  adoption  of  the  Code  of 


OItH  PTocedurOb  tte  ml*  of  prMtlce  In  re- 
ject to  the  burden  of  proof  In  an  action 
nptm  a  covenant  of  seisin  had  been  dianged. 
The  facts  in  that  case  were  vary  modi  as 
In  the  one  before  ua.  PUUntiff  sned  tot 
breach  ot  covenant  of  aetoln,  and,  after  In- 
troducing his  deed  showing  the  covesiant 
and  the  amount  ot  the  purchase  mon^,  rest- 
ed his  casft  The  defendant  introduced  no 
evidence,  and  moved  fw  a  dismissal  of  the 
complahit  The  court  dismissed  the  com- 
plain^ and  on  appeal  the  Judgment  was  af- 
firmed. Bapallo,  J.,  r^ecring  to  Abbott  v. 
Allen,  aiqira,  says:  "The  case  last  cited  in- 
volved only  the  question  of  pleading,  but 
the  mattw  of  proofs  was  also  referred  to, 
and  Piatt,  J.,  In  delivering  the  (pinion  of 
the  court,  says  that  ttie  marked  distinction 
betwem  a  covenant  ot  seltin  and  thoso  for 
quiet  eujoymoit  and  general  warranty  con- 
slBta  In  this:  that  the  covenant  of  seisin  if 
broken  at  all  must  be  ao  at  the  very  In- 
stant It  la  ihade^  whereas,  in  the  latter  cove- 
nants the  breach  dcipenda  npon  the  sutwe- 
queut  disturbance  and  eviction,  which  must 
be  afflrmativdy  alleged  and  proved  by  the 
party  complaining  of  the  breach.  A  grantor 
who  gives  either  of  theee  covmanta  ia  not 
bound  to  deliver  to  his  grantee  the  title  deeds 
and  evldencaa  of  his  title.  Here  the  defend- 
ante  covenanted  that  they  had  a  good  title. 
The  legal  presumption,  therefore^  Is  that  they 
retain,  or  can  produce,  the  evldsnoe  ot  that 
title;  If  any.  Tbo  grantee  relied  on  that 
covenant,  and.  until  the  grantors  dlaelose 
their  title,  he  holds  the  negative  and  Is  not 
bound  to  avor  or  prove  any  fact  in  regard 
to  an  outstanding  title.  The  ruto  of  plead- 
ing sanctioned  by  this  case,  and  which  car^ 
ried  with  it  the  rule  as  to  the  proofs,  is 
v«7  ancient,  and  was  fliat  the  plidntlfl 
might  asalgn  the  breach  by  simply  negativing 
the  words  of  the  covenant  The  defendant 
might  plead  that  he  was  seised,  ete.,  and, 
In  this  particular  kind  of  action.  Issue  might 
be  Joined  by  a  repUcaticm  simply  reiterating 
the  denial  of  seisin,  without  setting  up  that 
any  other  person  was  sdsed,  or  specifying 
any  defect  In  the  title.  The  plaintiff  could. 
If  he  chose,  assume  the  burden  of  attacking 
the  title,  but  was  not  bound  to  do  so." 

The  court  proceeded  to  give  an  Interesting 
history  of  the  method  of  pleading  and  proof 
In  actions  upon  covenanto  of  s^sln  baaed  up- 
on the  right  of  the  defendant,  making  such 
covenant  to  retain  his  title  deeds  to  mable 
him  to  make  good  lila  covenant  There  bdng 
then  no  statute  requiring  the  registration  of 
deeds,  so  that  the  state  ot  the  title  sliould 
be  made  public,  the  covcaiantor  was  allowed 
to  retain  such  deeds  for  the  very  purpose  ot 
answering  to  the  covenants.  In  Buckhurst's 
Oase,  1  Oo.  Rep.  1,  it  was  held  that  if  the 
grantor  sold  with  warranty  he  had  a  rl|^t  to 
retain  all  deeds  and  evidences  necessary  to 
maintain  his  title.  It  was  upon  these  rea- 
sons, and  the  peculiar  rules  of  practice  pre* 
TalUng  at  common  law,  in  such  actions. 
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that  the  burden  of  pnwf,  In  actions  upon 
a  corenant  of  aelsln,  was  east  npon  the  de- 
fendant It  was  held,  however,  that,  nndM 
the  Code  of  Civil  Procedure,  the  defendant, 
not  being  required  to  Bet  np  in  his  answer 
performance  of  the  covoiant,  could  rely  npon 
a  genera)  denial  and  put  In  Issue  the  allega* 
tlon  of  the  breach  of  the  covenant,  casting 
upon  the  plaintiff  the  burden  of  proving  it 
The  case  of  Abbott  v.  Allen,  supra,  was 
practically  overruled  or,  at  least  It  was  held 
that  the  doctrine  therein  announced  was 
changed  by  the  Code  practice.  Plaintiff  cites 
Brltton  V.  Ruffin.  123  N.  C.  70,  81  S.  B.  271, 
to  snstaln  his  contention.  We  do  not  find 
that  the  court  there  discussed  the  qnestlon  as 
to  bnrden  of  proof.  It  was  simply  held  that 
the  covenant  was  broken  if  the  covenantors 
had  no  title  at  the  time  the  deed  was  exe- 
cuted. We  are  of  the  c^inlon  that,  for  the 
reasons  so  clearly  stated  by  the  court  in 
WooUey  v.  New  combe,  supra,  the  burden  of 
proof.  In  the  absence  of  any  admission  show- 
ing a  breach,  is  upon  the  plaintiff.  This 
rule  Is  In  harmony  wl^  our  Code  system 
of  pleading  whldi  permits  the  defendant  to 
deny  any  material  averment  in  the  com- 
plaint avoiding  the  technical  niceties  often 
obstmcting,  and  sometimes  defeating,  Justice. 
Under  our  registration  acts  it  Is  always 
within  the  power  of  the  grantee  to  make  or 
require  an  abstract  of  the  title  of  his  grantor, 
and  to  show  If  there  be  any  outstanding 
paramount  title;-  hence  the  reason  of  the 
ancient  mle,  wise  enough  when  unrecorded 
title  deeds  and  muniments  of  title,  were  con- 
cealed in  trunks,  tin  boxes,  and  "family 
cheats."  "Cessaote  ratione  l^s  cessat  et  Ip- 
sa lex.^  The  plaintiff  contends  that  how- 
ever this  may  be,  the  defendants  have.  In 
their  answer,  admitted  Uiat  In  regard  to  the 
Cogglns  meeting  house  lot,  they  had  no  title 
at  the  time  of  executing  the  deed,  tho-eby 
admitting  the  breadi  of  the  covenant  De- 
faidants  say  that  the  admission,  in  that  re- 
spect must  be  taken  in  connection  with, 
and  as  explained  by,  the  matter  set  up  In 
the  third  defense,  and  that  when  thus  con- 
sidered, they  show  a  perfect  defense  to  the 
action.  It  Is  clear  that  the  defendants,  In 
responding  to  the  allegations  of  the  com- 
plaint expressly  deny  the  breach  of  the 
covenant  It  Is  elementary  that  the  Issues 
are  made  by  the  pleadings  and  arise  out  of 
allegations  made  by  the  plaintiff  and  denied 
by  the  defendant  In  order  to  settle  the  is- 
sues the  court  most  examine  the  pleadings 
to  ascertain  what  allegations  of  fact  are  con- 
troverted. It  is  an  Idle  thing  to  submit  an 
Issue  in  respect  to  an  admitted  fact  When 
the  answ»  clearly  admits  facts  which,  as 
a  matter  of  law,  show  plaintiff's  right  to  re- 
cover, It  is  Immaterial  how,  or  in  what 
manner,  the  admission  is  made.  If  It  be  by 
way  of  confession  and  avoidance,  the  issue 
arises  npon  the  new  matter  alleged  In  avoid- 
ance, the  burden  htAng  npon  d^oidant  to 
Show  the  truth  of  tlie  nnr  matter.  William- 


son T.  Bryan,  1^  N.  a  ^-t  OS  &  &  77. 
In  Beed  v.  Reed,  OB  N.  a  462,  the  defendant 
denied  the  execution  of  the  bond  sued  upon, 
and  "tar  further  def»se"  said  that  *th« 
allied  bond"  sued  on,  etc  The  court  bdd 
that  in  the  ^further  defense"  the  execution 
of  the  bond  was  not  admitted.  In  our  case 
the  answw  admits  the  execution  of  the  deed 
containing  the  covoian^  and  denies  the 
breach.  This  was  entindy  proi>er  because 
the  complaint  alleged  that  two  tracts  of  land 
were  conveyed.  It  allied  a  brea<di  gen- 
erally that  is  In  regaxd  to  both  tracts.  The 
defendants  properly  denied  the  allegation  as 
made,  and  could,  if  so  advised,  have  rested 
their  defense  npon  sudi  denial  As  we  have 
seen,  the  plaintiff  would  have  been  compelled 
to  show  the  breach,  not  necessarily  to  the 
extent  chai^ted,  but  to  either  of  the  tracts. 
The  defendants,  however.  In  their  furttier  de- 
fense expressly  admit  the  fact  whidi  estab- 
lishes the  breach  as  to  the  Cogglns  meeting 
house  lot  thus  removing  from  the  plaintiff 
the  necessity  of  proving  it  The  only  Issue, 
therefore.  In  respect  to  that  lot  was  upon 
tbe  new  matter  set  up  In  avoidance  of  the 
plaintiff's  right  of  action.  If  plaintiff  lud 
so  desired,  he  could  have  tendered  an  Issoe 
as  to  tbe  breach  of  tbe  covenant  In  regard 
to  Ibe  other  tract  It  appears  that,  if  such 
Issue  was  submitted,  he  offered  no  testimony, 
hence  the  action  was  tried,  so  far  as  the  rec- 
ord shows,  only  as  to  the  small  lot  In  this 
condition  of  the  case,  the  defendants  offering 
no  evidence  in  support  of  the  defaise.  we 
are  of  the  opinion  tliat  the  plaintiff  was 
entlUed  to  Judgment  Whether  the  new 
matter  alleged,  If  established,  would  hare 
been  available  as  a  defense  to  the  action, 
or  only  In  diminution  of  damages,  we  ex- 
press no  opinion. 

The  defendants  Insist  that  plaintiff  cannot 
maintain  the  action,  because  It  Is  alleged 
he  sold  the  land  before  bringing  the  ac- 
tion. It  Is  snffldent  to  say  that  although 
alleged,  It  is  not  admitted  or  proven.  It 
Is  well  settied,  however,  "both  upon  rea- 
son and  authority  tliat  "a.  covoiant  of  seisin 
is  broken.  If  at  all.  Immediately  npon  the 
delivery  of  the  deed,  and  the  cause  of 
action  accrues  at  once.  Markland  v.  Crump, 
18  N.  C.  94,  27  Am.  Dec.  230;  Wilder 
T.  Ireland,  03  N.  O.  85,  90;  Brltton  v.  Bnffin, 
123  N.  C.  G7,  31  8.  E.  271.  It  Is  for  this 
reason  that  the  covenant  of  seisin,  unlike  a 
covenant  for  quiet  enjoyment,  wherein  tbe 
cause  of  action  does  not  accrue  untfi  eviction 
under  paramount  titie,  does  not  run  with 
the  land.  The  grantee  of  tbe  covenantee 
therefore  cannot  sue  upon  tbe  covenant  The 
doctrine  and  the  reason  npon  which  it  is 
founded  Is  thus  stated  In  Jones  on  Conv.  | 
861:  "A  covenantee  may  maintain  a  suit 
npon  the  covenant  of  seisin,  although,  at  the 
time  of  bringing  It  he  bad  parted  with  his 
tItie  to  the  land.  The  covenant  If  brok^ 
at  all,  was  broken  at  the  time  of  tbe  cm- 
veyance^  The  coraiantee  Is  tbo  only  poraon 
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wlio  am  maintain  an  action  tor  a  breach  of 
tb0  covenant,  wUch  Is  a  nmaairignablo  dwit 

In  action." 

The  defendants  further  Inalat  tiiat  the  cove- 
nant of  aeliln  does  not  inclode  the  Cogglna 
meeting  house  lot,  that  It  is  confloed  to  the 
"entire  property  known  as  the  Russell  Oold 
Hlnfc"  It  wlU  be  noted  that  neither  tract  Is 
so  designated  In  the  descriptive  language  of 
the  deed.  The  habendum  refers  to  "tiw 
aforesaid  tracts"  and  the  covenant,  rather 
toardfldally  drawn,  Is  a  continuation  of  the 
habendum.  We  cannot  concur  with  d^end- 
ants'  coDStmction  of  the  deed  In  this  respect 
PlalntUf  Insists  that  when  he  showed  a 
breaidi  of  the  covemant,  and  the  amount  of 
the  purchase  money,  he  was  entitled  to  Judg- 
ment therefor.  It  Is  true  that  the  measure 
of  damage  for  breach  of  a  covenant  of  seisin 
Is  the  purchase  money  and  Interest  HUs 
Is  well  settled.  The  plaintiff  does  not  allege 
that,  by  reason  of  the  breach,  be  has  been 
disturbed  In  his  possession  or  called  upon 
to  pay  out  any  money  to  perfect  his  title. 
It  is  clear  that  it  Is  not  necessary  to  aver 
either  eviction  or  threatened  litigation.  The 
right  of  action  Is  complete  Immediately  npon 
tile  d^very  of  the  deed.  The  same  rule  In 
regard  to  the  measure  of  damages  applies 
when  thore  Is  a  breach  of  a  covenant  of 
quiet  enjoyment  Because  the  right  of  action 
accmes  only  upon  an  eviction  under  para- 
mount title,  bnt  little  difficulty  Is  found  In 
administering  the  remedy.  Williams  v.  Bee- 
man,  18  N.  0.  483,  dted  by  plalntUTs,  was 
an  action  upon  a  covenant  of  quiet  enjoy- 
ment It  was  there  held  that,  when  there 
was  an  eviction  from  the  whole  estate,  the 
purchase  money  and  Interest  was  the  meas- 
ure of  the  recovery.  It  was  also  said  by 
Hendttson,  G.  J.,  that  no  rule  had  been  pre- 
scribed by  the  court  as  to  the  measure  of 
damages  when  there  was  a  partial  eviction 
of  the  estate,  or  when  the  eviction  was  upon 
a  life  estate  or  smaller  interest  than  the  fee. 
The  only  decisions  of  this  court  in  which  any 
suggestion  Is  made  In  regard  toanyothermeas- 
nre  of  damages  for  breach  of  acovenantofsel- 
Blnare  Bank  v.  Olenn,  68  N.  G.  35,  and  Price  v. 
Deal.  90  N.  O.  290.  In  both  of  which  it  Is 
held  that,  when  the  covenantee  has  pur- 
chased the  outstanding  title  for  less  than 
the  purchase  price,  he  will  recover  only  the 
amount  paid  therefor.  When  the  covenantee 
has  lost  the  land  or  any  part  thereof,  either 
in  quantity  or  estate,  there  Is  no  difficulty 
In  applying  the  rule  for  measuring  his  dam- 
age. When  be  or  his  grantee  Is,  at  the 
time  of  bringing  the  action,  in  possession 
and  no  action  has  been  taken  or  claim  as- 
serted against  them,  the  courts  have  met 
with  difficulty  In  adjusting  the  rights  of 
the  parties.  An  Interesting  discussion  of  the 
question  will  be  found  In  Rawle  on  Gov.  176 
et  seq.  and  note;  2  Sutherland  on  Damages, 
I  597  et  seq.  This  case  being  before  us  on 
tiie  exception  to  the  Judgment  of  nonsuit, 
we  are  not  called  upon,  nor  would  it  be  prop- 


er for  us,  to  enter  Into  a  discussion  of  ttte 
question  of  damages.  We  have  considered 
and  decided  only  those  qoesUona  discussed 
by  counsel  bearing  npon  the  exception. 

For  the  reasras  given  we  are  of  opinion 
that  In  directing  a  nonsuit  then  wh  error. 
There  most  be  a  new  trial 


HAHRXNGTON  t.  HARBINOTON  st  al. 

(Supreme  CoarC  of  North  Oaroltna.  Nov.  1r 
1006.) 

I>owKB— PBOPnTT  SuBncT  TO— Ssran  OoN- 

VXTZD  BT  HUSSaiTD. 

Revlsal  lOOB,  f  8084.  dedarss  that  a  widow 
shall  be  endowed  of  one-third  in  value  of  all 
lands  whereof  her  huaband  la  aelsed  during 
coverture,  in  which  tiilrd  shall  be  Included  the 
dwelling  hoase  In  which  her  husband  resided. 
A  huBband  conveying  portioni  of  his  land  with- 
out his  wife  Joining  Oiereln  died  seiied  of  the 
dwellinit  honae  of  bU  residence  with  other  landi. 
ample  m  qnanttty  to  allot  to  the  widow  a  third 
In  valae  of  all  land*  of  whJch  he  was  srtwd 
during  covertnre.  Beld,  that  the  purchaser  had 
a  right  to  require  that  dowar  be  allotted  out  of 
the  lands  remaining,  and  that  the  lands  which 
he  had  purchased  and  paid  for  be  relieved  of 
the  widow's  claim. 

[Bd.  Notfc— Tor  cases  In  point,  see  voL  17,. 
Gent  Dig.  Dower,  f  882.] 

Appeal  from  Superior  Court,  U^re  Coun- 
ty; Wtibb,  Judge. 

•Petition  by  Lucy  A.  Harrington  against  A. 
O.  BairingtOD  and  othos  for  the  assignment 
of  dower  to  psUtloner.  From  a  Judgment 
affirming  the  ruling  of  the  clerk  ordering 
that  petitioner's  dower  be  assigned  as  there- 
in directed,  petltlMier  appeals.  Afflrmed. 

Petition  for  dower,  heard  on  appeal  from 
the  clerk  of  the  superior  court  of  Ohatham 
county,  before  bis  honor,  Judge  Webb,  hold- 
ing the  courts  of  the  EUghth  district  The 
petition  was  filed  by  the  widow  against  the 
heirs  at  law  of  A  J.  Harrington,  deceased, 
and  on  application  duly  made  T.  A  Yarbor- 
ough  and  A.  D.  Judd.  purchasers  of  certain 
lands  conveyed  to  them  by  said  A  J.  Har- 
rington during  his  life,  were  made  parties 
defendant  On  the  hearing  before  the  clerk, 
he  found  the  facts  pertinent  to  the  Inquiry 
and  gave  Judgment  as  follows:  "The  court 
finds  as  a  fact  that  this  Is  a  proceeding  for 
dower  In  the  lands  of  the  late  A  J.  Harring- 
ton; that  some  time  prior  to  his  death  he 
had  sold  th6  land  claimed  by  T.  A.  Tarbor- 
ough,  to  wit,  16  acres  to  the  said  Tarbor- 
ongh,  and  that  be  had  sold  the  land  claimed 
by  A  D.  Judd  to  N.  G.  Tarborough.  who 
bad  sold  and  conveyed  by  proper  deed  the 
same  to  A  D.  Judd,  of  all  which  property 
the  said  A  J.  Harrington  was  seised  during 
coverture;  and  that  his  wife,  the  plaintlCF  in 
this  action,  did  not  Join  In  the  execution  of 
either  of  said  deeds,  but  they  were  executed 
by  A  J.  Harrington  alone.  The  court  fur- 
ther finds  as  a  fact  that  the  r^rt  of  the 
Jury  herein  filed  covers  and  unbraces  all 
the  said  tots  of  the  said  Tarborough  and 
Judd  as  a  part  of  the  dower  they  allot;  that 
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then  ti  ft  mfflcteney  ot  land  ootsiae  of  the 
said  lots  to  constltnte  aald  dower.  Hum  be- 
Ing  flomefhlng  like  160  acres;  and  that  the 
dwelling  house  and  Improvonents  an  not 
on  dther  of  the  lots  ot  said  Isterrenon. 
The  eonrt,  belns  of  the  opinion  that  It  Is 
propw  and  right  for  the  Talue  of  the  lots 
of  the  said  Tarborongh  uid  Jndd  to  be  con- 
sidered In  esthnatlng  the  value  of  the  prop- 
erty  out  of  which  dower  la  to  be  allotted* 
Is  also  of  the  o^lon,  and  so  adjndgss,  that 
the  said  Tarbonni^  and  Jndd  have  the  ri^t 
to  require  the  dowa  to  be  allotted  elsewhere 
than  on  ttrit  proirarty,  so  long  as  there  Is  a 
snffldaic7  to  make  up  same;  The  court 
further  finds  that  the  said  T.  Jl  Tarborongh 
has  put  certain  Improronents  on  his  lots, 
and  that  it  would  be  inequitable  to  permit 
tbB  same  to  pass  to  the  widow  In  dower.  It 
is  ttierefore  considered,  ordered,  and  ad- 
Judged  that  the  exertions  filed  by  the  inter* 
Tenors  be*  and  they  are  hereby,  snstabied, 
and  the  r^rt  Is  remanded  to  flie  Jury,  and 
they  are  histmcted  to  proceed  to  value  the 
real  property  of  ttie  late  A.  3.  Hacrlivton,  In- 
cluding the  lots  of  the  intervenors,  and  to 
allow  one-third  thereof  In  value,  liwludlng  the 
dmlling  bonse^  to  tiie  plaintiff,  but  they  will 
allot  the  same  on  Uie  lands  otiier  than  the 
said  two  4  lots  of  the  said  intervours  and 
make  their  report  to  this  court  Jas.  L 
Oriffln,  Clerk  of  Snperlor  Court,  Ohathaln 
Cotmtr."  These  facta  at  flie  hearing  before 
the  Judge  btiow  were  admitted  to  be  true; 
and  thereupon  the  Judge  approved  and  am- 
firmed  tbe  ruling  <tf  the  clerk,  and  ordered 
that  petitioner^  dower  be  assigned  as  there- 
in directed.  From  tUs  Jnctement,  petitioner 
excepted  and  appealed. 

Seawell  &  Mclver,  for  appellant.  WomaA, 
Hayes  &  Bynum,  for  appellees. 

HOEB,  J.  (after  stating  the  facta).  Our 
statute  on  the  subject  (Bevisal  leOB,  1  S084) 
enacts  that  a  widow,  entitled  thereto,  shall 
be  endowed  of  one-third  In  vahie  ot  all  the 
lands,  tenements,  and  hereditaments  whereof 
her  husband  was  seised  at  any  time  during 
coverture,  in  which  third  part  shall  be  includ- 
ed the  dwelling  house  In  which  her  husband 
last  usually  resided,  together  with  offices, 
outhouses,  etc.  Another  dause  of  this  sec- 
tion provides  that  the  Jury  summoned  for 
the  purpose  of  assigning  dowN  to  a  widow 
"sball  not  be  restricted  to  assign  the  same 
In  every  s^rate  and  distinct  tract  of  land, 
but  may  allow  her  dower  In  <me  or  more 
tracts,  having  a  due  regard  to  the  intoresta 
of  the  heirs  as  well  as  the  rights  of  the 
widow."  Where  a  decedent  died  seised  and 
possessed  of  lands  in  counties  otho-  than  that 
in  which  the  petltlcm  Is  filed,  section  30S9 
provides  a  method  by  which  the  Jury  hi  such 
county,  dia^Eed  with  the  duty  ot  assigning 
dower,  shall  be  Informed  of  the  value  of  the 
lands  lying  In  the  other  counties,  to  the  end 
that  this  value  may  be  considered  In  deter- 


mining tbe  dower  to  be  allotted.  In  oosiBtm- 
Ing  this  statute,  out  court  has  held  (1)  that 
^e  entire  dower  must  be  allotted  In  a  slntfe 
action;  09  tliat  the  dwelling  boose  in  which 
the  husband  last  nsDally  resided,  if  the  ris^t 
of  dower  attaches  ttiereto,  or  so  mucdi  of  it 
as  the  dower  interest  will  cow,  shall  be  in- 
cluded in  the  allotment;  (S)  that  subject  to 
this  direction  as  to  the  dwelling  house  the 
Jury,  according  to  ttie  express  terms  of  the 
statute,  is  not  required  to  allot  the  dowa 
in  each  and  every  tract,  but  may  assigo 
the  entire  dower  In  one  or  mm  ot  the  traete. 
having  a  due  regard  to  the  righto  and  in- 
toresta of  the  parties  oonoemed.  Askew  v. 
Bynum,  81  N.  0.  SCO;  Howell  v.  Parker,  186 
N.  a  873,  48  a  a  762.  While  the  qvestloB 
does  not  sean  to  have  been  directly  presented 
in  this  state,  the  bettnvcimsldered  author- 
ities elsewhere  have  established  the  principle 
that  where  the  husband  has  sold  and  convey- 
ed portions  of  his  land  for  valuable  consldera- 
tlon  without  the  Joinder  of  the  wlfe^  bnt  re- 
tained lands,  whldi  descend  to  his  heirs,  of  a 
kind  and  qnantity  which  permit  that  dower 
be  assigned  out  of  the  lands  descended,  and 
according  to  the  provisions  of  the  statute, 
Hie  purchases  have  a  right  to  require  that 
dower  be  allotted  out  of  lands  descended,  and 
the  lands  which  they  have  punduused  and 
paid  for  be  relieved  of  the  widow's  <daim. 
This  Is  so  held  in  Wood  t.  Keys,  6  Paige  (N. 
T.)  476,  and  Lawson  t.  Hmton,  8  Dana 
(KS-}  471.  And  these  cases  are  cited  for  law 
in  Scribner  on  Dower,  voL  2,  p.  607.  In 
Arnrell  v.  Parker,  supra,  decided  Intlmatkm 
Is  given  tha^  under  ontain  drcumstonces, 
equity  would  require  that  the  widows  dower 
should  be  assigned  In  lands  desemded  and 
the  purchaser  for  value  be  protects. 

In  the  case  b^re  as  the  widow's  dower 
can  be  so  assigned  and  every  requlranoit 
of  the  statute  be  complied  with.  The  hus- 
band died  seised  and  possessed  of  the  dwdllng 
house  In  which  he  last  usually  resided,  and 
this,  with  the  other  lands  retained,  la  anvlc 
in  quantity  to  allot  to  the  widow  one-third 
in  value  as  the  statute  provides,  estimating 
for  this  purpose  the  lend  convened  as  a 
part  of  l^e  estat&  There  are  decisions 
in  other  Jurisdictions  which  may  aeon  to 
uphold  a  contrary  view;  bnt  th^  will  be 
found,  no  doubt,  to  rest  on  the  poaltl<m  ttiat 
after  the  death  of  the  husband  Om  widow's 
dalm  for  dower  Is  an  estate  which  attaches 
to  each  and  every  separate  parcel  of  land, 
and  to  be  so  allotted,  and  wbae  no  statute 
exists,  as  It  does  with  us,  permitting  that 
dower  be  assigned  to  all  or  any  one  of  the 
tracta  as  may  be  deemed  best  tor  the  totet^ 
est  of  the  parties. 

We  are  of  opinion,  and  so  hold,  that  on 
the  facts  stated  the  Judgment  of  the  oonrt 
below,  awarding  the  dower  In  the  lands  des- 
cended. Is  In  accord  with  the  statntSb  and 
with  sound  prlndples  of  equity,  and  the  same 
is  affirmed. 

Affirmed. 
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OOZ&RT,  BAGLBS  ft  OABB  T.  ABBIHU 
ANCB  00.  OF  AMERICA. 

^npnoie  Ooort  ct  North  GanUna.   Nor.  17. 

T90ei) 

L  Appkai.  —  Stateueht  Of  Oabb  — TlUB  TO 
SeBVS— EZTEItSION . 

In  tiM  absence  of  an  afreement  of  th«  par- 
tlfli,  the  eonrt  hai  no  power  to  extend  the  statn- 
tatj  time  for  the  proration  and  Hnrke  of  a 
case  tti  appeal. 

[Ed.  Notew— For  cases  In  point,  see  voL  8» 
Cent  Dig.  Appeal  and  Error,  fii  250^  2S04.] 

2.  Saub— ExTBKBion  or  Tim  bt  Aobkemeht. 

Where  the  time  for  the  preparatioo  and 
serrioe  ot  a  caae  on  appeal  is  fixed  by  arreonent 
of  the  parties,  the  time  agreed  is  a  snbetitnte 
for  the  statutory  time,  and  cannot  be  farther 
extended  by  the  court 

IBd.  Note.— For  cases  in  point  see  TOl.  8, 
Oent  Dig.  Appeal  and  Error,  }8  2503,  2004.] 

3.  Saus— SmxEUENT  Atteb  Tike. 

The  settlement  of  a  case  on  appeal  by  the 
trial  judge  does  not  cnre  a  failure  to  serve  the 
case  In  apt  time. 

[Ed.  Note.— For  cases  in  point,  see  wL  8, 
CesL  Jyig.  Appeal  and  Error,  {  2007.] 

4.  Sam— BxcDBss. 

That  appellant's  failure  to  serre  his  case 
in  time  waa  the  resnit  of  negligence  of  his  coun- 
sel was  no  excuse;  his  remedy  being  an  action 
against  the  coonael  for  damages  sustained. 

Petition  for  certiorari  by  Oozart,  Eaj^et 
A  Oarr  against  the  AsBoraDce  Gmnpany  of 
America.    Writ  denied. 

Aycock  A  Daniels,  for  petltl<nien.  BoAee 
A  Bosbee,  for  defendant 

CLABS:.  a  J.  lAt  the  tima  the  appeal  was 
taken  cooiiBel  made  the  foUowliv  agreement 
in  open  court;  whldi  the  Judge  caund  to  be 
entered  on  the  docket:  "Flointlfla  allowed 
OO  daTB  to  senre  ease,  and  defendants  al- 
lowed 60  days  thereafter  to  serve  counter- 
easb"  The  plalntltEs  did  not  serve  their 
case  within  the  time  agreed,  and  whm  it 
was  served,  aevtfal  days  tbraeafter,  the 
defendantB  Ignored  It,  as  they  had  a  rlgbt  to 
do,  and  on  their  motlfai  the  appeal  was  af- 
firmed In  this  court;  there  being  no  error 
Dpott  the  face  of  tbe  record  propv.  This 
Is  a  motion  to  reinstate  and  for  a  certiorari 
that  the  case  may  be  "settled"  by  the  trial 
Judge. 

If  the  parties  bad  not  agreed  upon  an  ex- 
tension of  the  statutory  time,  the  court  had 
no  iMwer  to  extend  it  Pipkin  v.  HcArtan, 
122  N.  O.  194,  29  S.  B.  884,  and  cases  cited. 
Tbe  time  agreed  Is  a  substitute  for  the  statu- 
tory time,  and  the  courts  cannot  further  ex- 
tend it  If  the  trial  Judge  had  settled  the 
case  on  appeal,  it  would  not  have  cured  the 
flUIure  to  serve  the  case  In  apt  time.  Barrus 
T.  Ballroad,  121  N.  a  OOl,  28  8.  B.  187,  and 
cases  (Hted.  This  matter  has  been  recently 
teviewed,  and  Ibe  authorities  reaffirmed,  in 
s  case  "on  all  fours'*  wllb  this.  Barber  r. 
Justice.  188  N.  a  2a  60  8.  B.  445.  Gounsel 
for  aM>ellant8  strenuously  Insist  that  the 
custom  snd  gennal  understanding  of  tbe  bar, 
Id  tbe  county  where  this  case  was  tried,  has 


been  for  years  that  no  advantage  will  be  tak- 
en of  the  failure  to  serve  case  or  connteiHsass 
on  appeal  In  apt  time.  In  Wilson  v.  Hutx^ln- 
son.  74  N.  O.  432,  this  court  held  that  such 
understanding  or  custom  among  lawyers 
could  not  prevail  against  the  terms  of  the 
statute  regulating  appeals,  and,  of  course, 
it  cannot  prerall  against  the  agreeme&t  of 
the  parties.  Besides,  If  tbey  were  relying 
on  such  custom,  why  was  this  agreement 
made  and  mtered  on  the  docket?  As  this 
court  has  often  said:  "Gounsel  are  the  best 
indeed  the  sole,  Judges  as  to  what  courtesies 
th^  will  ext^d  to  each  other.  The  courts 
administer  rl^ts.*' 

Tbe  Bj^lant  contends  that  the  ne^ect 
bebig  tbe  neglect  of  counsel,  the  client  should 
not  be  hurt  toy  It  TUs,  If  htid,  would  sbn- 
ply  repeal  all  legislative  regulation  of  anwal. 
The  more  careless  and  dlsregardfnl  counsel 
could  be  of  tlie  law  regulating  appeals,  the 
more  certain  clients  would  be  of  delay  and 
postponement  it  desired.  In  truth,  com- 
pliance wlfli  the  statutoiT  r^nilatlon  as  to  ap- 
peals Is  a  condition  precedent  without  which 
(unless  waived)  the  rlgbt  to  appeal  does  not 
become  potential.  Hmce  It  is  no  defense  to 
say  that  Qie  negligence  is  negllgrace  of  coun- 
sel, and  not  negligence  of  tbe  party.  The  ac- 
tion whidi,  under  Ibe  statute  Is  necessary  to 
be  takoi  In  apt  time  to  saTo  the  right  of  ap- 
peal, was  not  taken,  and  thoe  is  no  legal 
"case  on  anwaL"  In  such  cases  the  remedy 
of  tbe  client  is  1^  action  against  the  counsel 
for  the  damages  sustained.  If  any.  In  Ice 
Go.  T.  BalboBd,  126  N.  a  17,  84  S.  B.  100.  all 
of  appellant's  counsel  were  Insolvent  and 
there  were  olber  exceptional  circumstances. 
In  tbe  later  case  of  Barber  t.  Justice,  188  X. 
a  20, 60  S.  B.  446,  tbe  court  said  that  Ice  Co. 
T.  Bailroad  was  a  precedent  wlildi  could 
rardy  t>e  Adlowed.  and  onlr  In  a  Ifke  un- 
usual GomUnathm  of  drcumstancesy 

We  liave,  liotrever,  looked  Into  tbe  aj^peh 
lanl^s  petition,  and,  taking  his  allegationa  to 
be  true,  even  In  the  most  favorable  light  for 
him,  we  think  that  substantial  Justice  has 
been  done,  and  that  tiAe  appeal  could  not  have 
availed  tbe  plalntlfr.  If  It  bad  been  duly 
perfected. 

Motion  denied. 

CONNOB,  J.,  did  not  sit  on  tbe  bearing  of 
this  case. 


HICKS  V.  NAOMI  FALLS  MFG.  CO. 

(Supreme  Court  of  North  Carolina.  Nov.  13. 

1906.) 

1.  Mabtsb  and  Servant— Personal  Injuries 
—Defective  Machinery— Negligence  of 
Skbvant—Bvidencb— Sufficiency. 

Where  a  servant  suing  for  personal  in- 
juries testifieB  that  he  was  injured  by  reason 
of  the  absence  of  a  slat  from  a  screen  of  slats 
protecting  the  part  of  the  machine  he  was 
cleaning  from  tiie  heaters  of  tbe  machine,  and 
that  he  was  nnaware  of  the  defect  which  was 
hidden  by  a  covering  of  tbe  machine,  deCend- 
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ant  U  not  entitled  to  a  nonsuit  on  the  bails 
of  no  n^llgence,  u  ahown  bjr  oUict  •wUttaob, 
to  the  effect  that  the  machine  was  a  ■taodaxd 
machine,  without  defects. 

[Ed.  Note^For  cases  In  point  see  vol.  84, 
Gent  Dig.  Master  and  Bemut,  1  1017.] 

2L  SaICB— OONTBIBUTOB-r  NlOLXaBNOB. 

Where  a  servant  suing  for  persona]  in- 
juries  testifies  that  the  cleaning  of  a  certain 
machine  by  hand,  which  resulted  in  th«  Injury, 
would  have  been  safe  had  tlure  not  be^ 
missing  a  slat  from  a  screen  of  slats  protect- 
ing the  place  to  be  cleaned  from  the  beaters  of 
the  nuuuiiDe,  and  ttait  he  was  unaware  of  tht 
defect,  which  was  hidden  by  a  covering  of  the 
machine,  which  he  had  never  had  occasion  to 
raise,  duendant  is  not  entitled  to  a  nonsuit,  on 
the  ground  of  contrlbutorr  u^Hgence,  as  shown 
by  other  evidence  that  the  servant  negligently 
Mcpoeed  himself  by  the  unusual  method  he 
ad<q;»ted  of  cleaning  the  machine. 

[Bd.  Note^Fw  eases  In  point,  see  toL  84 
Oent  Dig.  Bfsster  and  Servant,  H  108fr-ll8S^ 

S.  Saxb— InaratJcnona. 

In  an  action  by  a  servant  for  personal 
injoiies,  defendant  offered  evidence  to  show 
that  the  machine  on  which  the  Injury  occurred 
was  a  standard  machine  sapersedlng  an  old 
s^le,  and  that  an  opening  ezpoeing  the  beaters 
of  the  machine,  by  which  plaintiff  was  Injured, 
was  a  BtructoraJ  part  of  the  machine,  and  not 
a  defect  therein.  Plaintiff  contended  that  the 
old  machine  to  which  he  was  accustomed  offered 
full  protection  at  such  point  and  that  If  the 
new  machine  did  not  do  so,  the  employer  should 
have  warned  him.  The  jury  were  instructed 
that  if  they  found  the  new  machine  different 
in  this  respect  from  the  old  machine,  and  that 
plaintiff  was  not  warned  of  the  opoiing  In  the 
new  machine,  and  was  not  guilty  of  n^llgence 
in  failing  to  discover  it  etc^  he  could  recover. 
Held,  that  the  Instruction  was  addressed  to  the 
necessity  of  warning  of  the  change,  and  did  not 
set  up  the  old  naimlne  as  a  stwooud  ot  eieel- 
lenoe,  rather  than  snch  machines  as  were  (derat- 
ed and  In  general  use. 

Aiveal  from  SivotIot  Oovrt  OtiUflnd 
Gomitr;  Vvrgaaon,  Jodge. 

Action  by  Joseph  Hl<^  ai^lmBt  tbft  Naomi 
Falls  Hannfactnrtng  Company.  From  a 
Jndgmoit  In  tsYta  of  plalntlfl,  defendant  ap- 
peals. Affirmed. 

W.  P.  Bynum,  Jr.,  Oabell,  Tall«]r  ft  Oabell, 
and  O.  S.  Ferguson,  Jr.,  for  appeUant  B.  O. 
Strndwli^  tor  appellea 

HOKB,  J.  This  cause  was  before  the 
coart  on  a  former  appeal,  and  will  be  fonnd 
reported  In  188  N.  a  819,  BO  a  H.  708.  Pnz^ 
snant  to  the  order  fboi  mad^  a  new  trial 
was  liad  before  his  honor.  Judge  FerKnson, 
and  a  Jury  In  the  snperior  court  of  Guilford 
county;  and  the  case,  under  the  charge  of 
the  court,  was  submitted  to  the  Jury  on 
the  usual  and  ordinary  Isanes  In  actions  of 
this  charactv. 

On  the  trial  below,  the  plalntUF,  among 
other  thhigs,  claimed  and  testified  that,  at 
the  time  of  the  injury,  he  was  an  employ^ 
of  defendant,  at  work  In  the  tapper  room; 
that  these  madilnea  were  Incased  in  a  cover- 
ing, and  their  operation.  In  the  process  of 
(deaning  cotton,  was  ocplalned  to  tlie  court 
and  the  Jury  by  meant  of  a  mod^  athlblted 
at  the  time  of  the  examination;  that  when 


plaintiff  flnt  went  to  woA,  then  were  tlne» 
marhlnse  In  the  room— two  Attartno,  and 
one  WUtfng;  Ijn  a  monUi  w  m,  anotiwr  nui- 
cUne  was  Installed,  known  as  tte  "KItson,'* 
and  plaintiff  was  injured  In  endeaTtoIng  to 
clean  out  thia  madUne.  Plaintiff  further  te^ 
tided  that  he  liad  matsaH  at  this  particular 
employmoit  at  this  and  other  mills  for  ser^ 
wal  years;  and  In  all  properly  oonatructed 
machines,  and  all  that  plaintiff  had  erw  ex- 
amined, tbere  was  underneath  the  oorerlng 
a  screen  made  Ify  slats  from  one-el^th  to 
one-half  Inches  apart,  and  utoidlng  tnmi 
the  mote  box,  whidi  was  on  the  fldw  of 
the  Iq^er  room,  dear  around  to  the  food 
roll,  the  point  whm  tba  cotton  entered  the 
machine,  and  tluse  slats  were  weU  nigh  a 
cnnplete  i^otectlon  for  any  me  <!ieanlng  ttio 
machine  from  the  beaters  of  the  machine  aa 
it  revolved;  that,  at  the  time  of  the  Injnry, 
plaintiff  was  endeavoring  to  clean  out  tho 
machine,  when  his  hand  was  caught  by  Oio 
beater,  and  aeroely  Injured,  and  tids  waa 
caused  by  reascm  of  the  fact  that  one  of  the 
slata  in  tills  Kltson  machine  waa  mlaslng, 
thus  preventing  the  screen  from  ^MEcrlng  tho 
complete  protection  wbldi  It  would  other* 
wise  have  d(m& 

On  qnestkm  and  answ»,  the  ayminaHiiw 
of  the  witness  on  this  point  waa  as  fidlowsi 
"Q.  What  wwe  yon  doing  when  you  were 
hurt?  A.  I  was  cleaning  out  the  motes.  Q. 
How  were  you  cleaiUng  them  oott  A.  With 
my  hands,  I  raked  out  what  I  could  witii 
my  liands;  tbm  I  had  to  stld:  my  head  and 
shoulders  In  to  readi  ba^  tiiere,  Q.  I  will 
adc  you  if  there  was  any  danger  In  deaning 
out  this  maddne  while  same  was  nmning 
If  slats  were  all  In  plaoeT  A.  No,  atr.  4^ 
Why?  A.  There  waa  no  otlm  place  tor  me 
to  be  hurt.  Q.  I  will  aflk  you  if  these  screens 
fully  ctnnposed  of  the  slats  would  have  pro> 
tected  you  whether  running  or  not?  A.  Tes, 
sir.  Q.  Was  there  any  danger  ot  pnttlDr 
part  ot  your  person  In  tlim  If  all  tiie  slats 
liad  been  there?  A.  No,  sir.  Q.  What  then 
was  the  cause  of  your  behig  Injured?  A. 
Hissing  shit"  Plaintiff  further  teetifled 
that  he  had  never  exandned  this  machine  or 
raised  the  covering,  having  no  occasion  to 
do  so,  and  was  not  aware  of  any  detect  in 
It  till  some  time  after  the  Injury,  when  ho 
went  ba(A  and  namlned  tlie  maddn^  and 
found  tiie  slat  missing,  as  stated.  There  waa 
evidence  of  the  ddtandant  to  the  effect  tiut 
the  madilne  was  a  standard  machine  ap* 
proved  and  In  general  use,  and  waa  in  no 
way  defective;  ^  tbat  plaintiff  had  negli- 
gently exposed  hlmsdf  to  Injury  by  the  un- 
usual  manner  in  whidi  be  was  endeavoring 
to  dean  the  madUne  at  the  tlm^  etc;  On 
the  argnmoit  hen,  it  was  earnestly  urged 
counsel  tiiat,  dOCendant  having  siq^plled 
plaintiff  with  a  standard,  iq^to^te  ma- 
chine, there  was  no  fault  Imputablo  to  de- 
fendant, tfy  reascm  of  thia  Injury;  and  it 
was  furtlier  eontaided  tbat  plalntlB  waa 
guilty  of  cmtrlbutory  negligence  hy  tiia  ua- 
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maal  and  uncalled  for  method  by  wtalcta  he 
was  endeavoring  to  clean  out  the  motee. 

The  fallacy  of  these  posltlone  rests  In  this: 
They  both  assmne  that  the  erldence  offered 
by  defendant  Is  true,  or  was  uncontradicted; 
whereas,  the  plaintiff  as  we  have  seen,  tes- 
tified that  he  was  injured  by  reason  of  a 
defective  machine  of  which  he  had  no  no- 
tice; and,  secondly,  if  the  machine  had  been 
in  proper  condltlcn,  there  was  no  danger  to 
be  reasonably  apprehended  from  cleaning 
the  machine  in  the  manner  testified  to.  If 
this  be  tme,  there  was  a  right  of  action,  and 
his  bmor  committed  no  error  In  refusing  to 
nonralt  plaintiff  on  defendant's  motion.  De- 
fendant further  alleges  for  error  the  portion 
of  the  cba^  pointed  out  in  exception  13, 
as  follows:  "If  yon  shall  find  from  the  erl- 
dence, by  title  greater  weight,  that  tlie  de- 
fendant rauored  the  WUting  machine,  and 
placed  the  Kiteon  machine  In  Its  place,  and 
that  the  slats  of  the  Whiting  were  so  ar- 
ranged that  the  plaintiff.  In  getting  out  the 
motes  from  the  mote  box,  and  he  claims  that 
the  slats  between  that  and  the  beater  were 
80  arranged  that  he  could  not  get  his  hand 
through  it,  that  the  spaces  were  so  close 
together  that  there  was  not  sufficient  space 
that  bis  hand  could  go  through;  and  you 
further  find  from  the  evidence,  by  its  great- 
er w^ht,  that  the  Kltson  machine,  upon 
which  be  was  hurt,  was  put  In  the  place  of 
the  WtaitlDg  machine,  and  should  further 
find  from  the  evidence  that  in  the  Kitson 
madilne  the  space  between  the  upper  slat 
was  sufficient  tor  the  hand  of  the  plaintiff  to 
have  gone  through,  and  should  further  find 
that  the  plaintiff  didn't  know  of  this  space 
In  the  Kltson  tapper  and  could  not  have 
known  of  it  by  the  exercise  of  ordinary  care 
in  doing  and  pfenning  the  duties  required 
of  him,  and  he  was  put  to  work  on  tliat  Kit- 
am  machine  without  any  notice  of  the  condi- 
tion of  the  slats  or  apace — ^then  I  charge  you 
that  the  defendant  would  be  guilty  of  n^ll- 
gence,  and  It  would  be  your  duty  to  find.  If 
you  find  that  the  plaintiff  was  injured  on  ac- 
count of  the  negligence  of  the  defendant,  to 
answer  the  first  issue  yes.**  Defendant  con- 
tmds  that  this  charge  erroneously  fixes  upon 
the  Whiting  machine  as  the  standard  of  ex- 
cellence; whereas,  the  standard  Is  such  ma- 
chines as  are  approved  and  In  general  use. 
But  we  do  not  think  this  a  correct  Interpre- 
tation of  his  honor's  charge.  Defendant  was 
contending,  and  had  offered  evidence  to  show, 
that  the  Kltson  was  a  standard  machine 
that  was  coming  In  and  superseding  the  old 
machines,  and  that  the  opening,  by  reason 
of  which  plaintiff's  hand  was  injured,  was 
not  on  account  of  a  missing  slat,  but  was 
a  part  of  the  structural  plan  oC  the  machine. 

Plaintiff,  In  reply,  had  alleged  that  In  the 
machines  which  he  had  hitherto  used— the 
Atberton  and  Whiting — the  slats  or  screens 
afforded  OHuplete  protection  to  the  operator 
engaged  In  cleaning  them;  and  if  def aidant 
had  caused  a  new  and  different  machine  to 


be  Installed,  which  created  an  addlttonal 

danger,  It  was  the  duty  of  the  unplt^er  to 
warn  plalntlfl  of  this  condition,  and  not 
direct  him  to  go  on  and  clean  the  saioe  when 
In  motion,  as  he  had  been  doing  the  others. 
20  Amer.  &  Bug.  Ency.  p.  Oft^  The  charge 
of  the  court  pplnted  out  1^  this  ac^tion 
was  addressed  to  tills  feature  of  negligence 
imputed  to  defendant  and  did  not  and  was 
not  Intended  to  make  any  itartlcular  machine 
an  arbitrary  standard  of  excelloice. 

Vnder  a  diarge  free  from  error,  the  Jury 
have  accepted  the  plalntifTs  version  of  the 
occurrence;  and  this  being  true,  the  plain- 
tiff has  a  clear  cause  of  action,  and  the  Judg- 
ment must  be  afflrmed. 

No  error. 


HODOIK  T.  SOnTHIffitN  BT.  CO. 
(Supreme  Court  of  North  OaroUna.  Nov.  IS, 

Moej 

1.  JuBT  —  QuAi.TnoATioir  OT  Traoas  -•  Fan- 

HOI.DBBa. 

A  husband,  whose  wife  It  seised  In  fee  of 
real  esUte  and  Is  the  mother  of  children  by  him, 
la  a  freAolder  and  eligible  as  a  jnror,  notwlth- 
stauding  Const,  art  10.  S  6,  providing  that  the 
property  of  any  female  aoqulred  before  or  after 
marriage,  aball  rematai  her  separate  estate,  and 
mar  be  devised,  and  with  the  written  aasutt 
of  ber  husband,  oonveyed  by  her  as  if  she  were 
unmarried. 

[Bd.  Mote.— For  cases  In  pdnt,  see  voL  81, 
Gent  Dig.  Jury,  |  m] 

2.  Affeai^haiurom  to  JnoBS— Hauc- 

U8S  EbBOB. 

The  error  of  the  court.  In  allowing  a  party's 
challenge  of  a  Juror,  Is  not  prejadicial  to  the 
adverse  party,  who  did  not  exhaust  his  per«np- 
tor7  challenges. 

[Ed.  Note. — For  cases  in  pointy  see  vol.  3, 
CenL  Dig.  Appeal  and  Error,  |  412S.] 

3.  Bailboaos— Injttbt  to  Pebbonb  on  Tbace 
— Cabi  Rbquibid  at  GaOSSINGS. 

A  traveler,  approaching  a  railway  crossing 
at  which  the  railroad  keeps  a  fiagman  for  the 
purpose  of  warning  travelers,  who  diflcovera  that 
the  fiagman  is  absent,  is  put  on  bis  guard,  and 
must  look  and  listen  for  the  amroaeh  of  trains, 
and  exerdse  ordinary  care  for  his  own  safety. 

[Ed.  Note.— For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Bailroads,  |  1072.] 

Aj^wal  from  Ss^ertor  Court,  OuUford 
County;  Hoore,  Judge. 

Action  by  James  A.  Hodgln,  by  bis  next 
friend,  i^tnst  tbe  Sonthon  Railway  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

Action  to  recover  damages  for  injuries  re- 
ceived by  plaintiff  from  a  coIUslcm  with  de- 
fendant's train  at  a  crossing.  Tbe  court  sub- 
mitted the  Issues  of  negligence,  contributory 
negligence,  and  damage.  Tbe  Jury  found  the 
Issue  of  contributory  negllgoice  against  the 
plaintiff.  From  the  Judgment  rendered  plain- 
tiff appealed. 

John  A.  Barringer,  for  appellant:  King 

&  Klmbal],  for  appellee. 

BROWN,  J.  One  of  the  Jurors  was  chal- 
lenged by  d^aidant  upCKi  tbe  ground  that  be 

Digitized  by  Google 


41i 


65  80UTHEA8TBBN  BEPORTSIR. 


(N.a 


waa  not  a  freeholder.  The  challenge  was 
allowed,  and  plaintiff  excepted.  The  Juror 
owned  no  land,  but  his  wife  was  seised  of  a 
taA,  and  had  children  by  her  husband.  While 
the  Constltntlon,  art  10,  §  6,  has  wrought 
very  material  and  far-reacblng  changes  as 
to  the  rights  and  dominion  of  the  wife  over 
her  separate  property,  it  seems,  nevertheless, 
to  have  been  held  by  this  court  that  the  bus- 
band  still  has  what  is  termed  an  "Interest" 
In  her  land  which  constitutes  him  technically 
a  freeholder.  In  Thompson  t.  Wiggins,  Mr. 
Justice  Clark  said  of  the  husband,  "by  rea- 
son of  such  bare  seisin  he  is  still  a  freehold- 
er, and  as  such  has  always  been  deemed  eli- 
gible as  a  Juror  In  those  cases  In  which  be- 
ing a  freeholder  Is  a  auallflcatlou."  109  N. 
C.  510,  14  S.  E.  301.  Although  it  Is  said  In 
Walker  v.  Long,  109  N.  C.  610,  14  S.  E.  299, 
that  the  husband  has  no  estate  in  bis  wife's 
land  until  after  her  death,  being  intestate, 
yet  Mr.  Justice  Merrlmon  says:  "But  he  bas 
an  Interest  as  tenant  by  the  curtesy  initiate" 
and  cites  Thompson  t.  Wiggins.  The  same 
case  is  also  cited  with  approval  by  Mr.  Jus- 
tice Avery  In  Jones  v.  Coffey,  109  N.  C.  518, 
14  S.  E.  84.  While  mndi  may  be  said  to  the 
contrary,  we  think  It  best  to  adhere  to  the 
former  decisions  of  the  court  The  excep- 
tion, however,  cannot  be  sustained,  and  will 
avail  the  plaintiff  nothing  as  he  did  not  ex- 
haust his  peremptory  challenges.  State  v. 
Teachey,  138  N.  C.  592,  60  S.  B.  232;  Mc- 
Dowell's Case,  128  N.  G.  768,  31  S.  E.  839; 
Hensley's  Oaa^  94  N.  a  1021.  We,  however, 
notice  the  matter  briefly  In  «der  to  set  It 
at  rest 

Inasmuch  as  the  Jury  found  the  Issue  of 
negligence  in  favor  of  tlie  plaintiff,  It  Is  un- 
necessary to  consider  the  numerous  excep- 
tions In  the  record  to  the  admission  and  re- 
jection of  evidence,  and  to  the  charge  of  the 
court,  which  bear  only  upon  that  issue. 

The  only  exception  we  deem  It  necessary 
to  notice  relates  to  the  charge  of  the  court 
upon  the  Issue  of  contributory  n^Ugence. 
The  defoidant  offered  evidence  tending  to 
prove  that  plaintiff  bad  been  to  Oreensboro 
on  horseback,  and  was  returning  home  about 
11  o'clock  at  night;  that  as  he  approached 
the  railroad  crossing,  he  did  not  pay  any  at- 
tention or  exercise  any  care;  that  he  had 
been  drinking,  and  was  under  the  Infludce 
of  liquor,  and  either  ran  into  a  passing  train, 
or  else  the  train  ran  Into  him.  There  was 
evidence  tending  to  prove  that  the  company 
had  kept  a  flagman  stationed  Immediately 
at  this  crossing  for  the  purpose  of  warning 
passersby,  and  that  plaintiff  knew  di  this 
custom.  It  is  stated  In  appellant^!  brief 
and  is  in  evidence  that  when  plaintiff  got 
near  the  railroad  crossing  he  looked  tm  the 
watchman,  bnt  saw  none.  It  is  contended  by 
the  plaintiff  that,  as  be  looked  for  the  usual 
watchman  and  saw  none^  he  bad  a  right  to 
cross  the  track,  and  was  absolved  from  Hie 
DBoal  duty  of  looking  and  listening,  and  that 
kii  honor  erred  In  refusing  to  so  ctiarge. 


For  this  position  plaintiff  relies  upon  Bnssell 
V.  Railroad,  118  N.  O.  1109,  24  S.  B,  512.  We 
do  not  think  the  cltatlou  gives  any  support 
to  plaintiff's  contention.  We  do  not  gainsay 
the  proposition  that  where  a  railroad  com- 
pany keeps  gates  at  a  crossing  for  tbe  pro- 
tection of  the  public,  and  the  gates  are  opai- 
ed,  it  Is  an  invitation  to  enter  and  cross  the 
track.  The  company  then  assumes  the  care 
and  protection  of  the  passes.  But  If  the 
passer  sees  when  he  gets  near  the  track  that 
the  usual  gates  are  gone,  he  is  at  once  put 
on  his  guard,  and  he  should  look  and  listen 
for  passing  trains  before  crossing.  The  same 
rule  applies  when  a  watchman  Is  stationed 
at  the  crossing  to  give  warning.  The  travel- 
er who  sees  the  watchman  in  his  place  has 
the  right  to  rely  on  bim  for  protection,  bnt 
when  he  dlsrovers  that  the  watchman  is  ab- 
sent from  his  post  of  duty,  he  Is  put  on  his 
guard  at  once,  and  must  exercise  ordinary 
care  to  protect  himself  from  injury.  He 
should  himself  then  look  and  listen  for  pass- 
ing trains.  It  Is  true,  the  watchman  Is  guilty 
of  negligence  when  he  deserts  his  post, 
but  when  this  negligence  was  discovered  by 
plaintiff  It  made  It  all  the  more  Incnmb^t 
upon  bim  to  look  and  listen  for  bis  own 
protection  for  he  had  ample  time  to  do  so. 
There  would  be  more  In  plaintiff's  cont^tlou 
had  he  proceeded  to  cross  the  track  before  be 
discovered  that  the  watchman'  was  absent 
relying  upon  the  protection  which  -  he  sup- 
posed the  watchman  was  giving  him. 

We  have  examined  his  honor's  charge,  and 
especially  that  portion  relating  to  contribu- 
tory negligence.  In  explaining  to  the  Jury 
the  relative  rights  and  duties  of  railroad 
companies  and  travelers  at  surface  crossings, 
his  honor  quoted  extensively  from  Mr.  Jus- 
tice Bradley's  lucid  opinion  In  Improvement 
Company  v.  Stead,  95  U.  8.  161,  24  L.  Ed. 
403.  The  charge  Is  also  fully  sustained  by 
the  principles  laid  down  In  Norton  v.  Rail- 
road, 122  N.  C.  928,  29  S.  E.  886;  Cooper  v. 
Railroad,  140  N.  C.  209,  52  8.  B.  932;  Park- 
er V.  Railroad,  86  N.  0.  221;  Richmond  v. 
Chicago,  87  Mich.  374,  49  N.  W.  621;  and 
Merrlean  v.  Railroad,  164  Mass.  189,  28  N. 
E.  149. 

The  Judgment  of  tiie  mqwrlor  coort  Is  af- 
firmed. 


BARRETT  et  al.  r.  BREWER  et  tL 

(Supreme  Court  of  North  Oarollua.  Nor.  IS. 
190&) 

1.  iRrANTS  — ADVEBSE  POSSESSION  —  P088BB- 

STON  BT  Father  in  Behalt  or  IirFAin 

ChU-DBEN— E  VI DENCB— PBESUMFTIONS. 

An  infant  had  a  deed  constituting  color  of 
title  to  land.  She  did  not  ent^  undw  the  deed 
and  died  In  infancy  leaving  Infant  brothers  and 
Bisters,  who  lived  with  their  father  on  other  land 
in  another  county.  TEe  father  went  into  poe- 
session  of  the  land  Included  in  the  deed  to  tb% 
Infant  cut  timber  thereon,  and  worked  the  trees 
thereon  for  turpentine.  There  was  no  evidance 
that  ha  went  mto  poaseaslon  oa  behalf  of  bis 
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minor  children,  who  had  color  of  title  on  the 
theory  that  thej  acgaired  th«  right  to  the  land 
by  virtne  of  descent.  Held,  that  It  woald  not  be 
prenuned  that  the  father  entered  in  behalf  of 
his  children  in  order  to  ripen  their  colorable 
title  Into  a  perfect  one  by  continuing  to  hold 
the  poeseselOB  a  rafficleut  lenfth  of  time  for  that 
purpose. 

2.  Appui<— iHffiBUOTXORB— BxcnpnoNB— Rk- 

CX8SITT. 

Where,  In  ejectment,  there  was  no  evi- 
dence warrantlnc  an  instmctlon  in  favor  of 
plaintiff,  and  d^endant  had  moved  to  d^in 
the  action,  defendant  wai  not  bound  to  except 
to  the  inatrnctioo. 

Appeal  from  Superior  Oourt.  Montcomery 
County;  Ward.  Judge. 

Action  R.  A.  Barrett  and  others  against 
Robert  Brewer  and  another.  From  a  Jndg^ 
mait  fm  plaintlffiB,  d^endants  appeaL  Be- 
Tosed  and  action  dlsmlseed. 

The  plaintiffs  brong^it  this  action  to  recover 
possession  of  a  tract  of  land  and  damages  for 
withholding  the  same.  They  Introduced  a 
deed  from  Alexander  McQneffli  to  George 
Brrant  dated  Febniarr  1862,  and  a  deed 
from  George  Bryant  to  Josephine  Barrett 
dated  Febmary  5, 1870.  These  deeds  covered 
the  land  In  dispnte.  PlalntUTs  then  proved 
that  Josephine  Barrett,  who  was  their  sla- 
ter, was  bom  In  1864  and  died  In  1872,  wlth- 
ont  ever  having  entered  upon  the  land,  and 
that  the  plaintiff,  R.  A.  Barrett,  was  bom  In 
1866,  J.  D.  Barrett  in  1872,  Charlotte  Mc- 
Arthar  In  1873  or  1874.  Ruhamah  McNeill 
In  1876  and  Mary  U  Barrett  In  1887  or  1888, 
and  it  appears  that  Maud  M.  Barrett  and 
R.  G.  Barrett  are  now  minora  and  appear 
In  thla  action  by  their  next  friend,  U.  L. 
Barrett  Ail  of  said  plaintiffs  are  the  children 
of  Rob^  W.  Barrett  and  lived  with  their 
father  at  his  home  on  another  tract  of  land, 
nntll  hlB  death,  which  occurred  In  the  year 
1897.  Evidence  was  then  Introduced  by  the 
plalutiefs  tending  to  show  that  their  father 
took  possession  of  the  land  In  controversy  In 
1881  or  1882,  and  cut  timber  on  It  or  work- 
ed the  trees  for  turpentine  by  himself  or 
his  tenants  until  bis  death  in  1897,  when  the 
plaintiff  R.  A.  Barrett  entered  Into  possession 
for  himself  and  his  coplalntlffs  and  bad  tim- 
ber cat  on  the  land;  that  there  was  do  part 
of  the  laud  cleared  prior  to  18&7,  when  R. 
W.  Barrett  died.  The  defendants  Introduced 
a  grant  from  the  state  to  the  defendants 
Frank  Brewer  and  H.  A,  Johnson,  dated 
October  15, 1891,  and  a  deed  from  the  grantee 
H.  A.  Johnson,  to  O.  A.  Brewer,  who  was 
one  of  the  defendants,  and  they  claimed 
tiUe  under  the  grant  and  deed  which  covered 
the  land.  They  also  introduced  evidence 
tending  to  show  that  R.  W,  Barrett,  and  the 
jrialntlffs  after  him,  did  not,  as  the  plain- 
tUfs  alleged  and  attempted  to  prove,  have 
adverse  possession  of  the  land,  but  that  they, 
and  those  claiming  under  and  for  them,  had 
been  In  the  adverse  possession  of  It  since  the 
grant  was  issued  In  1891,  and  had  cleared 
and  cultivated  a  part  of  it  and  worked  the 
tiees  for  turpentine ;  that  tbey  ousted  Martin 


Black,  the  tenant  of  Robert  W.  Barrett  The 
defendants'  counsel  moved,  at  the  close  of  the 
plaintiffs*  testimony  and  again  at  the  close 
of  all  the  testimony,  to  dismiss  the  action 
under  the  statute.  Their  motion  was  onr- 
mled,  and  they  accepted.  Defendanti^  conn- 
sti  also  requested  the  court  to  charge,  among 
other  things,  that,  If  the  Jury  believed  the 
evidence,  they  should  find  that  the  land  be- 
longed to  Frank  BrewO-  and  H.  A.  Johnson 
in  October  1891.  This  Instruction  was  re- 
fused, and  they  aga&i  emepted.  The  court 
charged  the  Jury  as  to  what  was  required  In 
this  state  to  constitute  title  to  land  and  ex- 
plained to  the  Jury  what  Is  meant  by  adverse 
possession,  and  further  explained,  as  the  case 
states,  "the  force  and  bearing  of  Robert  W. 
Barrett  taking  possession  for  his  children," 
to  which  there  was  no  exception.  It  does 
not  appear,  though,  what  his  honor  said  In 
this  connection.  The  court  further  Instructed 
the  Jury  that  the  possesslcm  of  Robert  W.  Bar- 
rett prior  to  the  date  of  the  state  grant 
October  15,  1891,  could  not  be  considered,  but 
only  the  possession  of  tiie  plalnUfte,  If  they 
had  any,  since  that  time,  and  then  told  the 
jury.  If  they  found  tbat  the  plaintiffs  had 
been  In  adverse  possession  of  the  land,  under 
color  of  title,  from  October  16,  1891,  to  the 
spring  of  the  year  1890,  they  should  answer 
the  first  Issue,  as  to  the  ownership  and 
right  to  the  possession  of  the  land,  "Tes." 
The  usual  Issues  In  ejectment  were  submitted. 
There  was  a  verdict  for  the  plaintiffs,  and  the 
defendants  moved  for  a  new  trial  upon 
exceptions  taken  to  the  several  rulings  of 
the  court  as  to  evidence,  the  refusal  to  give 
Instructions,  and  the  Instructions  given,  and 
also  to  the  refusal  to  nonsuit  the  plaintiffs. 
The  motion  was  denied  and  Judgment  en- 
tered upon  the  verdict,  whereupon  the  defend* 
ants  excepted,  and  appealed. 

J.  A.  Spence  and  R.  T.  Poide,  tor  impel- 
lents. U.  L.  Speiu^i  for  appellees. 

WALKER,  J.  (after  stating  the  case).  It 
was  conceded  that,  if  the  plalntlCFs'  counsel 
cannot  avail  themselves  of  their  father's 
possession  of  the  land,  they  cannot  recover. 
The  argument  before  us  in  this  case  indicated 
that  the  court  had  charged  the  Jury  to  pre- 
sume that  Robert  W.  Barrett  went  Into  pos- 
session of  the  land  and  held  It  for  his  minor 
childr^.  because,  during  the  time  of  his  oc- 
cupancy, they  lived  together  as  members  of 
the  same  family,  and  as  he  was  their  father 
and  therefore  was  under  the  duty  and  obliga- 
tion to  look  after  all  their  affairs  and  as 
they  bad  color  of  titie.  We  do  not  think  this 
proposition  can  be  sustained,  and  after  dili- 
gent search  we  have  not  been  able  to  find 
any  authority  sustaining  it  and  yet  It  must 
t>e  upheld  In  order  to  affirm  the  Judgment, 
as  there  is  no  evidence  that  the  father  actu- 
ally took  possession  of  the  land  for  his  chil- 
dren. Indeed,  the  testimony  tends  to  show 
that  he  was  acting  for  himself.  In  Gampbelt 
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T.  Everhart,  1S9  N.  a  617,  62  S.  B.  201,  we 
Btated,  InddentlaUy  ttaongtt  not  declalrely, 
tbe  gflsienU  nile  to  be  tbat,  as  between  per- 
eons  ooeapylng  parental  or  filial  relations,  the 
possession  of  one  Is  presumed  to  be  permls- 
«lTe  and  not  adverse  to  the  other  who  holds 
the  title.  But  In  that  case  the  parties  were 
living  together  as  one  family  on  the  same 
tract  of  land,  it  being  the  locns  In  qno,  while 
here  the  plaintiffs  did  not  live  with  their 
fatiier  on  tbe  land  In  dispute  but  on  a  dif- 
ferent tract  and,  as  stated  In  the  argument, 
in  another  conn^.  It  mi^  also  be  said  that 
In  that  case  the  controversy  was  one  between 
tbe  father  and  his  children  and  the  qneetlon 
presented  was  whetbra  the  father's  possession 
was  adverse  to  the  children  so  as  to  have  tbe 
effect  of  barring  their  right  by  the  lapse  of 
time,  while  hen  tbe  dispute  Is  betweoi  the 
children  and  a  stranger,  the  former  claiming 
by  virtue  of  tbe  alleged  adverse  possession 
■of  their  father.  Clark  v.  Trlndle,  62  Pa. 
492 ;  Allen  v.  Allen,  68  Wis.  202,  18  N.  W. 
610;  McDongal  v.  Bradford,  80  Tex.  658,  16 
8.  W.  610.  Tbe  two  cases  are  thwefore 
entirely  different  Here  Josephine  Barrett 
bad  a  deed  for  the  land  which  constituted 
color  of  title.  Sbe  did  not  enter  under  this 
deed  and  died  at  the  age  of  eight  years.  The 
plalntlffa  were  not  in  actual  possession  of 
the  land  prior  to  tbe  death  of  their  father  in 
18B7.  They  therefore  had  no  title  under 
whldi  be  could  rightfully  enter  as  their  agent 
or  trustee,  but  at  the  most  only  color  of  title 
provided  that  th^  aoqulred  the  right  to 
claim  under  the  deed  to  their  sister.  Jose- 
phlne  Barrett,  by  virtue  of  descmt  cast,  she 
not  having  had  any  aeiOn  during  her  lifetime. 
Tbe  case  therefbre  preeoito  tlila  question: 
Will  tbe  father  be  itresnmed  to  have  entmd 
In  bebalf  of  hla  dilldren,  when  there  la  no 
evidence  that  he  professed  to  do  so,  and  none 
that  they  had  any  title,  but  at  most  <Hily  color, 
-which  would  make  his  entry  a  trespass  from 
the  start?  la  he  presumed  to  have  trespasa* 
•ed  on  anofber^  land  and  to  have  subjected 
himself  to  a  suit  for  damages  the  true 
owner  In  turder  to  ripen  the  colorable  tltie 
■ot  bis  dilldren  Into  a  good  and  perfect  one 
by  c<mtlnaing  to  bold  fbe  possession  a  snffl- 
clat  loigth  of  time  for  that  porpoeeT  We 
think  this  would  be  pushing  the  doctrine  of 
preaumptlon  a  great  way,  and  that  the  father 
cannot,  under  the  given  drcnm stances,  be 
presumed  to  have  beoi  acting  for  Ids  children. 
He  may  be  In  a  certain  sense  ttaeir  natoral 
guardian  or  protector,  but  no  such  du^  as 
ttiat  supposed  can  be  held  to  rest  apon  him. 
His  posaeaaton  commenced  by  disseisin,  and, 
If  It  had  oonthiued  long  enot^,  It  might 
have  ripened  Into  a  good  title,  but  It  would 
have  been  a  title  which  accrued  to  him  and 
not  to  his  dtlldren.  When  there  Is  a  mixed 
possession  by  several  persons,  the  law  ad- 
judges the  l^al  seisin  to  be  In  bim  who  has 
the  title.  Hall  v.  Powell,  4  Serg.  ft  R.  (Pa.) 
456,  8  Am.  Dec  722;  lAngdon  v.  Potter,  8 
Mass.  219;  Oodman  t.  Wlnalow,  10  Maaa.  161 ; 


Com.  V.  Dudley,  Id.  408;  Obeaey  v.  BInggold, 
2  Har.  ft  J.  (HA.)  87,  04.  Newell  on  BJect- 
ment,  p.  366.  But  no  such  case  is  preeeated 
here,  as  the  possession  was  taken  and  main- 
tained by  the  father  apparently  for  himself, 
and  besides  during  the  time  he  was  in  pos- 
session of  tbe  land,  the  plaintiffs  did  not 
have  the  title,  nor  were  they  the  owners  of 
it,  but  th^  had  merely  a  deed  to  their 
sister,  which  they  claimed  to  be  color  of  title. 
We  held  In  Frauds  v.  Beeves,  187  N.  C.  268, 
40  S.  B.  218,  that  there  Is  no  presumption 
that  the  husband  is  tbe  agent  of  bis  wife 
and  acting  for  ber,  and  we  do  not  see  why 
we  should  bold  that  the  father  is  tbe  agent 
of  bis  chlldrw  and  acting  for  tiiem  when  he 
takes  possession  of  land  and  commits  a  tres- 
pass In  doing  80.  Is  there  anything  In  tbe 
relation  of  parent  and  child  which  casts  the 
doty  upon  him  of  committing  a  trespass  In 
their  behalf  so  as  to  raise  a  presumption 
that  In  such  a  case  he  Is  acting  for  themt 
We  think  not  Ttawe  being  no  evidence  tbat 
Robert  Barrett  was  acting  for  his  children, 
and  none  from  which  such  an  inference  should 
be  drawn,  bis  posseaston  did  not  inure  to  them 
so  aa  to  perfect  any  colorable  Utie  they  may 
have  had. 

The  def aidants  were  not  bound  to  exc^ 
to  tbe  Inatmction  aa  to  tiw  "force  and  bear- 
ing of  B.  W.  Barrettfa  possesslcm  tor  hla 
cblldroi,''  as  there  was  no  evidence  to  war- 
rant the  same  and  they  had  ailready  moved 
to  ^smlsa  the  action. 

Tbe  -court  should  therefore  have  granted 
the  defendant* a  motion  to  nonsuit  the  plain- 
tiff under  tbe  statute,  and,  In  refuting  to  do 
80,  there  was  error,  for  which  the  Judsment 
la  reversed,  and  the  action  dismissed. 

Reversed. 


ISLBY  V.  VIRGINIA  BRIDOB  ft  IRON  00. 

(Suprone  Ooort  of  North  Carolina.   Nov.  18, 

190a) 

1.  TEIAL  —  iMSTHDCnONS  —  RSQUmB  —  IH- 

STBUCTioNS  A1.BEAOT  Givsn. 

In  an  action  for  injuries  to  an  employ*, 
where  the  negligence  charged  was  that  a  chain 
□led  in  moving  heavy  irons  bad  not  been  occa- 
sionally anneided,  in  consequence  of  which  it 
had  become  cryatalliaed,  causing  it  to  break  and 
Injure  plaindlf,  and  the  evidence  that  the  chain 
had  bec(Hne  crystalliMd  was  conflicting,  defud- 
and  was  entitled  to  a  requested  instractlon  di- 
recting a  finding  (or  it  on  the  isBue  of  negli- 
gence as  alleged,  If  the  Jury  found  the  chain 
was  sot  crystBllized,  and  It  was  not  snmciait 
that  the  instruction  was  Inferentially  given  in 
the  charge. 

[Bd.  Note.— For  oases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  ||  661,  478.1 

2,  TBiAi^SETTiNa  Asimt  VasDiCT  roB  Bx- 
casaivENEss. 

The  snperior  court  judges  cannot  reduce 
a  verdict  without  tbe  consent  of  the  par^  la 
whose  favor  it  was  rendered,  but  may  set  It 
aside,  If  Injustice  has  been  done^ 

Appeal  from  Superior  Court.  Alamance 
County;  Fwguson,  Judge; 
Action  by  Warren  W.  Isley  against  the 
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Virginia  Bridge  &  Iron  Company.  The  court 
sabmltted  tbe  following  limes:  "(1)  Wu 
tbe  plaintiff  injured  by  tbe  negligence  of  the 
defuulant  as  alleged?  (2)  What  damage  has 
the  plaintiff  snstalned  thereby?"  From  a 
Jodgment  for  plaintiff,  both  parties  appeaL 
Berersed. 

Bee  S8  a  E.  841,  141  N.  C  221. 

J.  T.  Morebeed  and  W.  H.  Oarroll,  for 
plaintiff.  Bro(^  &  Thompson  and  Parkra 
*  Parker,  for  defendant 

BROWN,  J.  This  canse  was  tried  upon 
the  iBSoes  snbmltted  npon  tbe  first  trial,  and 
we  refer  to  the  former  report  for  the  facts. 
On  tbe  second  trial  tbe  defendant  requested 
the  oonrt  to  charge  tbe  jury:  **If  you  find 
from  tbe  erldaice  that  tbe  link  of  tbe  chain 
iQ  erldmce  was  not  crystallised,  then  I 
charge  you  to  answer  tbe  first  issue,  'No.' " 
Th9  court  dedlned  to  glre  this  qwdal  in* 
■traction,  and  defendant  excepted. 

The  <m]y  theory  of  negligence  presented 
by  the  plaintiff  was  tbat  tbe  chain  suspended 
from  the  trolley  and  used  In  moving  heavy 
pieces  of  Iron  had  not  been  occasionally  an- 
nealed, in  consequence  of  which  It  had  be- 
come crystallised,  which  caused  It  to  break 
and  drop  the  Iron  upon  plalntlfTs  leg.  The 
testimony  of  Albright  and  Tnrrentlne,  plaln- 
tifrs  witnesses,  tends  to  prove  that  tbe  oae 
of  chains  In  lifting  heavy  weights  tends  to 
crystallize  the  links,  or  some  of  th.em;  that 
the  method  used  to  prevent  this  Is  by  anneal- 
ing tbe  metal;  and  that  this  chain  bad  be- 
come crystallized.  There  Is  no  other  evidence 
of  negligence,  and  plaintiff  does  not  undw- 
take  to  account  for  the  breaking  of  the  chain 
apoD  any  other  theory.  Hie  defendant  offer- 
ed evidence  tending  to  prove  that  the  broken 
link  had  not  become  crystallized,  and  that 
the  occurrence  was  an  accident,  and  was  not 
occasioned  by  any  negUgoice  of  Its  agents. 

In  presenting  defendant's  contentions,  the 
only  charge  the  conrt  gave  was  as  follows;  *Tf 
an  Inspection  could  not  have  dlscovCTed  any 
defect  in  the  chain — tiiat  Is,  would  not  have 
discovered  that  the  chain  bad  become  crystal- 
lized and  brittle,  If  it  was  crystallized,  and 
liable  to  break  In  its  use — and  if  you  should 
fall  to  find  from  the  evidence  that  It  was  nec- 
essary to  anneal  the  chain,  or  tbat,  If  tbe 
chain  had  been  annealed,  it  would  not  have 
broken,  you  will  answer  the  first  Issue,  'No.'  " 
It  Is  contended  that  tbe  defendant's  prayer 
for  Instruction  was  Inferentlally  given.  This 
is  not  aufflclent  Tbe  court  should  hare 
given  the  prayer  definitely  and  with  certain- 
ty. The  defendant  was  entitled  to  that;  for 
It  Is  plain  to  us  that,  If  the  chain  bad  not  be- 
come crystallized,  the  occnrrence  was  an  ac- 
cident, "an  event  from  an  unknown  cause," 
which  rrasonable  care  could  not  guard 
against  There  Is  no  evidence  that  tbe  link 
was  worn  so  badly  as  to  be  dangerous,  or 
that  tiie  chain  vras  of  Inferior  quality:  but 
tbe  case  was  tried  iq>on  tbe  tbeory  that  de- 
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fendant,  by  its  negligence  in  not  having  it 
properly  annealed,  bad  snowed  tbe  metal  to 
become  crystallized. 

His  honor  declined  to  set  aside  tbe  finding 
upon  the  Issue  of  damages,  upon  motion  of 
the  deftiidant,  upon  the  ground  that  the 
amount  was  excessive,  but  reduced  Uie 
alnonn^  to  $1,000.  Ttie  plaintiff  tendered 
Judgment  for  92,000,  wbl<^  tbe  court  refused 
to  dgn,  and  pialodff  exomted  and  appealed, 
nus  must  have  been  an  Inadvertence  upon 
tlie  part  of  the  able  judge  who  tried  this  easa 
In  view  of  tbe  dlspoeltlon  «e  have  made  of 
the  defandanf  s  appeal*  a  wnr  tetal  le  nec- 
essary; but  we  deem  It  ivoper  to  say  that  In 
this  state  jodgee  of  Oe  snperim  court  bare 
no  power  to  reduce  Terdlcts  wlttout  tiie  con- 
sent of  tiu  party  in  wtume  f arer  Hie  vordlet 
Is  rendered.  Shields  t.  Wlittaker,  88  N,  a 
628.  When  the  trial  jndge  thlnka  an  in- 
juetlce  has  ben  done,  It  la  tali  duty  to  set 
Slide  tiie  Terdlct,  and  be  may  aet  It  aside  as 
to  damegas,  either  excesalTe  er  faiadequato. 
Benton  r.  OolUns*  126N.  a68,84B.IL2a, 
47  L.  B.  A.  88. 

Let  eoots  of  defendantfa  appeal  be  taxed 
against  ^alntlff,  and  ooata  of  plalntUTa  ap- 
peal be  taxed  agslnat  defendant 

NewtrlaL 


SMITH  PRBMIBR  TTPBWRITBR  00.  T. 
ROWAN  HARDWARB  CO. 

(Snprema  Court  of  Morlii  OkTollna.  Nov.  18, 
180a) 

1.  Erxrairon— Paaoc  BvzDBicn— Oozrauonn- 
iNo  WsiTTBN  Imnsumn. 

The  testlmooy  of  a  bnyar  <a  a  "*tirhlnfl.  ad- 
mitting tbe  written  order  Oierefor  to  be  part 
of  the  contract,  which  establishes  an  additional 
stipnlatioa  tesdng  In  narol  to  the  effect  that  he 
was  entitled  to  a  redbetlon  bom  the  pnrchaw 
price  for  commissioQS  on  machines  then  sold 
or  being  wAA,  merely  proves  a  method  hj  which 
a  part  of  the  obligation  might  be  paid,  and  does 
not  oontiadlct  tbe  written  Mder. 

[Bd.  Note.— For  cases  In  point,  see  vol.  20, 
Ceat  Dig.  Bvidence,  |  2148.™ 

2.  Sahb— AniciasiONS. 

A  company  mve  an  order  for  a  machine. 
The  president  of  the  company  testified  that  after 
the  order  was  sigrned  he  called  tbe  agent  of  tbe 
aeller  and  the  agent  of  tbe  company  giving  the 
order,  and  asked  the  agent  of  uie  seUer  to  ex- 
plain ambirnous  stlpnlations,  and  that  tbe  agent 
then  explftined  the  order,  and  stated  that  the 
company  shonld  be  allowed  a  specified  warn  as 
commlasioDS  on  machines  then  sold  or  being 
sold.  HeJd,  Uiat  tht  evidence  of  tbn  statemoit 
of  the  agent  was  not  objectionable  as  varying 
the  written  order, 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  S  214&1 

8.  APPKAL— ESBOniEOUB  InSTBUCTIONS— Habh- 

USB  Ebsob. 

Where.  In  an  action  for  tbe  price  of  a  ma- 
chine, the  jury  found  the  existence  of  the  verbal 
BttpniaHons  insisted  on  by  the  buyer,  an  error 
in  an  Instruction  imposiog  a  qualification  not 
required  by  law  to  make  the  verbal  stlpnlationa 
valid,  was  not  prejudicial  to  the  seller. 

[Ed.  Note.— For  cases  In  poinr.  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  H  405G-40S&] 
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Ap[>eal  from  Superior  Court,  Rowan  Coun- 
ty; Justice,  Judge. 

Action  by  the  Smith  Premier  Typewriter 
Company  against  the  Rowan  Hardware  Com- 
pany. From  a  Judgment  for  defendant; 
plalntur  appeals.  AfflrmedL 

Olvll  action,  tried  on  an  appeal  from  a 
Justice  of  the  peace  before  his  bonor,  tFustice, 
Judge,  and  a  Jury,  at  Boiwan  spaclal  term, 
190S.  Plaintiff  sued  on  a  written  order 
given  by  defendant  to  plaintiff  for  a  type- 
writer at  the  price  of  1102.60^  and  dated 
April  28,  1905;  ttie  trade  haTing  been  nego- 
tiated throntfi  me  B.  W.  Allen,  who  was  at 
the  time  a  traTdlng  salesman,  and  agent  of 
plaintiff.  Defendant  admitted  having  placed 
this  order  in  writing  signed  defendant, 
and  averred  1^  way  of  defense,  that  at  the 
time  the  order  was  given,  and  as  a  part  of 
the  contract,  tiie  ag^  Alieo,  who  made  tiie 
trade,  agreed  tot  plaintiff  that  defendant, 
In  part  paymmt  for  ttie  machine  ordered, 
dwnld  have  a  credit,  aa  agaat  ot  plaintiff, 
of  $40,  the  commission  on  four  otiier  ma- 
Chinee  thai  sold,  or  being  sold;  throe  of  tiiem 
to  other  parties,  and  this  one  to  be  included 
In  ttie  number  on.  whldi  the  commission 
sbonld  be  .allowed.  And  def aidant,  by  an- 
swer, claiming  this  reduction  of  940,  on  the 
price,  made  a  formal  tenider  of  PUJSO  and  in- 
terest,  the  price  ot  this  madilne,  less  the  aJr 
leged  credit.  On  the  trial  In  snperior  court, 
the  plaintiff  tiered  In  evidence  the  written 
order  and  rested.  For  the  defeodant  8.  A. 
Gr^  being  duly  sworn,  testified,  in  part, 
as  follows:  'That  on  April  28, 1905  [It  being 
the  time  the  original  order  was  made  for  the 
typewriter]  I  was  president  of  the  Rowan 
Hardware  Oompany,  defendant  Mr.  Al- 
len was  agent  ot  the  plaintiff.  We  gave  him 
the  order  tor  the  machine,  and  tte  madiine 
was  shipped  to  us  from  Richmond,  Ya.  X 
did  not  hear  the  original  contract,  as  It  was 
made  Mr.  Allen  and  Hr.  Sossaman. 
After  the  order  was  signed  and  placed  in 
Mr.  Allen's  bands,  I  called  Mr.  Allen  and 
Mr.  Sossaman  ovor  to  my  desk,  and  told  Mr. 
Allen  that  I  did  not  understand  tbe  contract 
and  wanted  him  to  explain  It  to  me.  Mr. 
Allen  then  showed  me  the  order  and  said 
that  we  were  to  be  allowed  a  credit  of  940XM> 
on  tte  same  for  four  macblnes  he  bad  here- 
tofora  sold  or  was  in  the  course  of  selling, 
which  would  leave  a  balance  ot  $62.50  due 
on  the  note  or  orda*."  Cross-examined:  "I 
understood  that  we  were  only  paying  $62.00 
for  tbe  machine.  We  did  not  especially  need 
a  machine  at  ttiat  time,  but  I  thought  If 
we  could  get  this  one  cheap  we  had  better 
take  it"  The  Issue  was  submitted  as  to  the 
amount  defendant  owed  the  plalnttfl.  The 
ease  on  appeal  flien  proceeded  as  follows: 
"After  bis  honor  bad  charged  the  Jury,  the 
Jury  retired,  and,  after  having  been  out 
two  and  one-half  honrs,  returned  and  said 
they  could  not  agree.  Whereupon,  bis  hon- 


or asked  them  If  there  was  any  matter 
of  law  upon  which  he  could  Instruct  them. 
The  Jury,  tlien,  through  their  foreman, 
asked  "whether  they  should  be  governed 
by  the  oral  evidence  or  by  tiie  written 
contract  Whereupon,  bis  honor  Instruct- 
ed them:  'The  written  contract  Is  the  con- 
tract of  tbe  parties  at  the  time,  and  unless 
you  find  that  Allen  was  the  general  agent  for 
the  plaintiff  and  that  Allen  agreed,  after  the 
execution  of  fbo  contract  that  the  def endlant 
should  have  ten  per  cent  on  four  machines 
sold  and  that  $40.00  was  to  be  credited  on  the 
note,  then  the  written  contract  would  con- 
trol.' The  plaintiff  excepted  to  all  evidence 
concerning  the  $40.00  credit  on  tiie  note, 
and  all  the  evidence  as  to  commissions  al- 
lowed the  defendants  on  the  sales  made  by 
Allen.  Objection  overruled.  Exception  by 
the  plaintiff.  The  plaintiff  excite  to  the 
chai^  of  bis  honor  as  above  set  fwtta  upon 
the  ground  that  tfie  same  ti  not  supported  by 
the  evidence^" 

Hayden  Clement,  for  appelant  R.  Lee 
Wright,  for  appellee. 

HOKE,  J.  (after  stating  the  case).  This 
record  and  case  on  appeal  disclose  no  error 
which  gives  the  plaintiff  any  Just  ground  of 
complaint  The  testimony  offered  by  defend- 
ant, admitting  the  written  order  to  be  a  part 
ot  the  contract  tended  to  estaUish,  as  an  ad- 
ditional feature,  a  farther  stipulation  resting 
in  parol  as  to  Ibe  method  by  which  a  part  of 
tile  obligation  should  be  paid.  It  did  not  con- 
tradict tiie  written  ,  paper,  but  only  tended  to 
show  that  such  paper  did  not  contain  tbe 
entire  contract  It  Is  well  established  that, 
as  between  the  original  parties  to  an  exec- 
utory agreement  audi  testimony  is  compe- 
tent The  principle  upon  which  the  doctrine 
rests,  and  Instances  where  same  has  been 
applied,  are  so  clearly  set  forth  in  an  opinion 
at  this  term  by  Mr.  Justice  Walker  that 
fnrtiier  discussion  of  tiie  aneBU«i  Is  consMo'- 
ed  unnecessary.  Evans  v.  Freeman,  142  N. 
C.  — ,  54  S.  E.  S47.  In  that  well-consldned 
opinion,  as  especially  applied  to  tbe  fticte  of 
the  present  case,  It  Is  said:  "It  Is  competent 
to  show,  by  oral  evidence,  a  ctdlateral  agree- 
ment as  to  how  an  Inslxument  for  tbe  pay- 
meat  of  money  should.  In  fact  be  paid,  tiiough 
the  Instrument  is  necessarily  In  writing,  and 
the  promise  It  contains  is  to  pay  In  so  many 
dollan."  Citing  several  decisions  of  our  oqn 
court  And,  further:  "Numerous  oQur  cases 
have  be^  decided  1^  this  court  In  whicb 
the  application  of  the  same  principle  has 
been  made  to  various  combinations  of  facts, 
all  tending,  thouj^  to  the  same  general  eiui- 
duslon  that  such  evidence  is  competent 
where  It  does  not  conflict  with  the  written 
part  of  the  agreement,  and  tmds  to  supply 
ito  complement,  or  to  prove  some  collateral 
agreement  made  at  the  same  time.  The 
other  tenna  ot  the  contract  may  generaUy 
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tiiaa  be  bIiowii,  vbere  It  appears  that  the 
writing  embraces  some,  but  not  all,  of  tbe 
terms."  The  testimony,  then,  offered  b; 
tbe  defendant  was  clearly  competent,  and,  If 
accepted  by  the  Jury,  It  establishes  a  valid 
defense  to  the  amount  allowed  In  the  verdict. 

The  plaintiff  makes  further  objection  to 
the  testimony  of  the  witness  Gregg,  that  by 
Its  admission,  Allen  was  allowed  to  explain 
or  vary  a  contract  already  entered  Into  and 
complete;  by  subsequent  statements,  when 
there  was  no  evidence  that  the  original  con- 
tract was  abandoned,  and  a  new  one  entered 
into;  and  "there  was  no  consideration  for 
aay  subsequent  contract"  But  we  do  not 
think  this  Is  a  correct  interpretation  of  the 
testimony.  It  Is  true  tbe  witness  said:  "1 
called  Allen  and  Sossamon,  and  asked  Allen 
to  explain  tbe  contract  to  me,  as  I  didn't  un- 
derstand it"  This  was  as  to  written  order 
for  the  machine,  and  which  contained  cer- 
tain stipulations  as  to  commlsalons  which 
vere  to  some  extent  ambiguous.  The  reply 
ot  Allm,  however,  did  not,  and  was  not  in- 
tended, to  explain  away  or  vary  the  contract 
at  all;  but  was  an  admission  or  statement 
on  his  part  as  to  what  the  contract  was. 
And  It  cannot  be  contended  that  this  was 
without  authority.  It  was  a  statement  by 
the  agent  at  tbe  time,  and  as  a  part  of  tbe 
transaction.  Tbe  order  bad  been  signed,  but 
It  was  then  In  the  office,  and  Its  meaning  and 
tmns  were  still  being  discussed.  And  it  is 
accepted  law  that  one  who  adopts  and  seeks 
to  enforce  a  contract  made  for  him  by  an 
agent  Is  bound  Its  terms  and  stipulations. 
As  said  In  Corbett  v.  Clute,  137  N,  C.  6B1, 
50  S.  B.  217:  "If  be  claims  the  benefit  be 
mnst  accept  tiie  burdens."  Citing  Harris  v. 
Delamar.  38  N.  O.  219;  Black  t.  Baylees,  86 
N.  a  627. 

Nor  can  tbe  obJectiCT  to  tiie  charge  of  the 
conrt  made  In  ref^onae  to  a  question  by  the 
Jnry,  be  urged  by  plaintiff  for  error,  **that 
tbe  written  contract  would  control,  unless, 
after  tibe  execution,  Allen  agreed  that  defend- 
ant dumid  be  allowed  the  cmnmiasion."  We 
■gtee  with  plaintiff  tiiat  tbtte  was  no  erl- 
dence  of  any  mtweqnent  contract;  and  the 
taw  does  not  nonlTe  that  the  stipntattm,  to 
be  available  to  defoodant,  Aould  be  made 
ftfter  the  written  agreement  was  altered 
inUL  As  we  have  seoa,  It  coidd  be  set  up 
ua  defOise  and  shown  by  tabtSmony,  tiiongh 
It  wai  ootraiponuieona.  But  tne  Jury,  in 
mdetlng  th^  TMdlct,  have  necessarily  ac- 
cepted tiie  existence  nt  the  vertml  stipula- 
tions Insisted  on  hf  defendant;  imd  the  fact 
tbat  his  honor,  annexed  to  It  a  qualification 
not  required  bj  tiie  law  to  make  it  a  valid 
deftase  Is  not  error  of  whldi  plaintifl  can 
emi^aln.  Hie  reqtonse  of  the  court  was 
more  favorable  to  the  plaintiff  than  be 
bid  a  right  to  expect 

^ere  Is  no  reversible  error  in  tbe  record, 
and  the  judgmrat  below  is  affirmed. 

No  arm. 


THAXTON  r.  lOrEBOFOLITAN  LITB  INS. 
CO. 

(Snprena  Court  of  North  Carolina.   Nov.  13, 

1906.) 

1.  InSUBAKCB— PBOOT  OV  DBATH  or  IHBUBED 

— SumoiBiicT. 

In  an  action  on  a  life  Insurance  policy, 
where  the  answer  admitted  the  death  of  the  in- 
sured, the  insurer  cannot  object  to  the  qaaotum 
of  proof  of  the  death  of  Insiued  presented  to  the 
company  under  the  terms  of  the  policy. 

2.  Samx— FoBic  or  Pnoor— Waives  or  Objec- 
tions. 

Where  proof  of  death  of  Insured  was  made 
on  blanks  sopplied  by  the  Insarer  in  July,  and 
no  objection  or  sugxestion  of  any  defect  was 
made  as  to  the  proof  until  November  following, 
when  the  insurer  filed  an  answer  in  an  action 
on  the  policy,  denying  liability,  tbe  objection 
as  to  the  form  of  proof  was  waived. 

[Ed.  Note.— For  cases  In  point  see  vol.  27, 
Cent  Dig.  Insurance,  H  lSdS-1401.1 

8.  Samb— SuiciDB  BT  iKBUBsn— Validitt  Or 

Pbovisioh  in  Poltct. 

A  provisioD  in  an  Insorance  polI<7  that  if 
the  Insnred,  within  one  year  from  Its  issue,  die 
by  his  own  act  or  hand,  whether  sane  or  Insane, 
the  company  shall  be  liable  only  for  the  preml* 
□ma  paid.  Is  valid. 

[Bd.  Note.— For  cases  In  point,  see  vol.  28, 
Cent  Dig.  Insorance,  S  1155.] 

4.  Baiob— CoNSTBCorioN  or  Pbovisioh. 

A  provision,  limitittg  an  Insurer's  liability 
If  the  Insured  die  by  hie  own  act  or  band, 
whether  sane  or  insane,  refers  to  suicide,  and 
does  not  Include  a  Idlling  by  accident,  though 
the  act  of  the  in8i>red  may  have  been  the  un- 
intended means  of  causing  the  death. 

[Ed.  Note.— For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  §  1158.] 

6.  Sahb— EviDXKcs  or  Suicide. 

In  an  action  on  a  life  policy,  evidence  held 
insufficient  to  overcome  the  presiunptlon  that 
the  insured,  who  was  found  dead  with  a  gun- 
shot wound  in  his  side,  did  not  Intentionally 
commit  sniclde. 

[Ed.  Note.— For  cases  is  point,  see  voL  28, 
Cent  Dig.  Insurance,  «  1720] 

Walker.  J.,  dissenting. 

Appeal  from  Superior  Court,  Bowan  Ootm- 
ty ;  Justice,  Judge. 

Action  by  MoIIIe  F.  Thaxtm  against  the 
Metropolitan  Life  Insurance  Company. 
From  Judgment  In  favor  of  plaintiff,  de- 
fendant" appeals.  Affirmed. 

Civil  action  to  recover  the  amount  of  an  In- 
surance policy,  tried  before  Justice,  Judge, 
and  a  Jury,  at  June  special  term,  Rowan  supe- 
rior court,  1905.  Issues  were  Bid}mltted  and 
responded  to  by  the  Jnry  as  follows:  "(1) 
Has  plaintiff  o(»i4»lied  with  all  the  conditions 
of  the  contract  Of  Insurance  set  out  in  the 
complaint,  which  by  tbe  terms  of  the  contract 
were  to  l>e  performed  by  her  as  a  cmdi- 
tlon  precedent  to  her  recovery  on  this  con- 
tract? Answer:  Tes.'  (2)  Did  the  Insured, 
Beverly  Wiley  Tbaxton,  die  by  his  own 
hand  oi:  act,  with  Int^  to  commit  sui- 
cide? Answer:  'No.'  (8)  Is  the  defend- 
ant Indebted  to  the  plaintiff,  If  so,  in  what 
sum?  Answer:  *f2,000.*"  Judgment  on  the 
verdict  for  the  plaintiff,  and  defendant  ex- 
cepted and  appealed. 
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Bwwell  ft  Cansler  and  L,  H.  Clement,  for 
appellant  R.  Lee  Wrlstat  and  P.  S.  Carlton, 
for  appellee. 

HOKEJ,  J.  At  tbe  close  of  the  testimony, 
the  court  Instmcted  the  jury  that  If  they  be- 
lieved tbe  evidence,  they  would  answer  the 
first  issue,  "Yes" ;  tbe  second  Issue,  "No" ; 
and  tbe  third  issue,  "$2,000."  tbe  amount  stip- 
ulated in  the  policy.  The  defendant  object- 
ed to  this  charge  of  the  court,  and  the  brief 
for  defendant  filed  in  tbe  cause  stated  that 
all  other  exceptions  are  abandoned.  We 
are  of  opinion  that  the  objections  to  the 
charge  cannot  be  sustained.  On  the  trial, 
the  plaintiff  Introduced  the  policy,  insuring 
the  life  of  the  deceased  for  pialnticra  benefit 
for  the  sum  of  $2,000;  proved  the  paymaat 
of  premiums,  which  by  tbe  terms  of  the  policy 
kept  same  alive,  till  June  18,  1005;  and  then 
introduced  a  clause  of  tbe  defoidant's  an- 
swer which  admitted  that  deceased  died  on 
tbe  25th  of  April.  1905.  According  to  tiie 
authorities,  this  testimony  makes  out  a  prima 
facie  case  for  plaintiff,  and  notbUig  else  ap- 
pearing, would  Justify  the  charge  of  the  court 
as  given.  SprulU  v.  Insurance  Co.,  120  N. 
C.  141-160,  27  S.  B.  80;  James  v.  Insurance 
Co.  (at  the  present  teem)  66  S.  B.  — . 

Defendant's  first  objection  rests  upon  the 
allegation  that  no  satisfactory  proof  of  the 
death  of  the  Insured  has  been  made;  ttiat  the 
requirements  of  tbe  policy  as  to  the  form  and 
quantum  of  proof  has  not  been  fully  com- 
plied with.  We  fail  to  discover  any  essen- 
tial defect  In  the  matter  referred  to;  but  If 
such  defect  existed,  we  do  not  think  the  ob^ 
JectJon  Is  now  open  to  defendant  So  far  as 
the  quantum  of  proof  is  cwcemed,  It  is  ad- 
mitted In  the  answer  that  the  insured  Is  now 
dead,  and  was,  at  the  beginning  of  the  suit 
And  as  to  the  form,  to  which  this  objection 
Is  chiefly  urged.  It  is  well  established  that 
where  proofs  of  death  have  been  formally 
made,  and  the  company  retains  them  without 
suggesting  any  defect  or  failure  In  this  re- 
spect to  comply  with  the  requirements  of 
tbe  policy,  and  finally  refuses  to  pay  the 
claim,  it  thereby  waives  any  defect  in  tbe 
formal  proof  of  death,  and  acknowledges 
that  the  requisite  proofs  were  received  by  it 
Nlblack,  Benefit  Societies  &  Accident  Insur- 
ance, vol.  2,  S  326,  and  authorities  cited. 
Here,  proof  of  death  was  made  on  blanks 
supplied  by  the  company  In  July,  1905.  So 
far  as  the  testimony  show^s,  no  objection  or 
suggestion  of  any  defect  was  made  as  to  the 
proof  until  answer  filed  November  following, 
denying  liability  on  the  policy;  and  then,  in 
such  general  t&nae  that  plaintiff  could  hardly 
discover  what  change  or  correctloa  was  de- 
sired. Under  such  circumstances,  the  objec- 
tion as  to  tbe  form  of  proof  is  properly  held 
to  be  waived. 

Again,  tbe  charge  of  the  court  Is  urged  for 
error  in  connection  with  the  second  issue, 
the  Issue  being  in  form  as  follows:  "Did  the 
Insured  die  by  hi3  own  act  or  hand  with  In- 


tent to  commit  suicide?*  Tbe  policy,  bearing 
date  June  18, 1001,  contains  a  condition  that 
If  the  insured,  within  one  year  from  tbe  issue 
of  the  policy,  die  by  bis  own  act  or  hand, 
whether  sane  or  insane,  tbe  company  shall  not 
be  liable  for  any  greater  sum  than  the  premi- 
ums, etc.  A  condition  of  this  kind  is  held 
to  l>e  valid  stipulation.  SprulU  v.  Insurance 
Co.,  120  N.  0, 140,  27  S.  B.  39;  Vance  on  In- 
surance,  p.  532.  And  It  Is  generally  held  also 
that  such  a  provision,  In  Its  terms,  refers  to 
suicide,  and  does  not  include  a  killing  by  ac- 
cident even  although  the  act  of  the  insured 
may  have  been  tbe  unintended  means  of 
causing  death.  Vance  on  Insurance,  supra. 
The  issue  was  therefore  properly  framed: 
"Did  he  die  by  his  own  band  with  Intent  to 
commit  suicide?"  It  is  also  acc^ted  doc- 
trine that  on  such  an  issue  addressed  to  this 
question,  the  presumption  is  against  an  act 
of  suicide,  and  the  burden  Is  on  the  party 
who  seeks  to  establish  it  Amer.  &  Eng.  Kuc., 
vol.  1, 331 ;  Vance  on  Insurance,  p.  523 ;  Law- 
son's  Law  of  Presumptive  Bvtd^ce,  p.  241; 
Spruill  V.  Insurance  Co.,  supra;  Mallory  v.  In- 
surance Co.,  47  N.  T.  52,  7  Am.  Rep.  410.  In 
Lawson  on  Presumptive  Evidence,  supra,  tbe 
case  Is  thus  put:  "H.  Is  found  dead.  An  ex- 
amination reveals  that  his  death  was  caused 
by  taking  arsenic  His  life  Is  insured,  and 
the  que8tl<m  arises  whether  his  death  was 
caused  by  suicide  or  accident  The  presump- 
tion is  that  it  was  caused  hy  the  latter." 
This  t>elng  the  presumption,  and  defendant's 
having  offered  no  evidence,  the  question  arises 
whether,  on  the  testimony  Introduced  by  the 
plaintiff,  there  Is,  In  law,  sufficient  evidence 
for  the  ccmsideratlon  of  a  Jury  tending  to  re- 
but the  preeumpUott.  The  testimony  we 
find  in  the  record  pertinent  to  this  question 
win  be  found  In  the  statement  of  plaintiff 
and  of  the  coroner,  on  file  pursuant  to  a  re- 
quirement at  the  policy  as  a  part  of  the  proof 
of  death.  That  of  plaintiff  is  as  follows: 
"Olve  cause  of  death  (full  particulars).  Ana, 
Was  caused  by  gunshot  wound  In  left  side. 
Bverything  pointed  to  an  acddoit  In  hand- 
ling the  gun,  which  was  supposed  to  have 
been  empty."  That  of  the  c<woner:  "W^as 
death  the  result  of  the  deceased's  own  hand 
or  act?  Ans.  Yes:  or  by  some  unknown 
hand,  accidentally  or  otherwise."  The  state- 
ment of  tbe  coroner  Is  colorless  and  without 
probative  force  of  any  kind.  It  amounts,  in 
fact,  to  bis  saying  what  the  phyaidans  had 
said  in  answer  to  the  same  question:  "They 
didn't  know."  The  testimony  then  discloses 
that  the  deceased  was  found  dead  vrith  a 
gunsbot  wound  In  his  left  dde. 

There  Is  no  testimony  as  to  the  tempera- 
ment, condition,  or  domestic  social,  or  busi- 
ness life  of  the  deceased  which  would  tend 
to  Indicate  suicide,  or  as  to  any  declaration, 
written  or  oral,  of  like  tendency.  There  is 
nothing  ofTered  as  to  the  position  of  the  boAy. 
the  placing  of  the  gun,  or  the  character  and 
course  of  the  wound  which  would  support 
such  a  theory.    The  testimony  before  us 
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leaves  tbe  matter  as  stated,  wltb  the  objec- 
tive fact,  "Found  dead  with  a  ronshot  wound 
in  bis  left  side/'  with  the  additional  and 
onl7  explanatoty  atatemoit  of  the  applicant, 
"Ererytiilng  pointed  to  an  acddoit  In  band- 
ling  the  gun,  wbtdi  was  saj^ioBed  to  be  emp- 
ty," and  tbla  supports  the  presumption  rais- 
ed by  the  law  that  the  killing  under  such 
circnmatances  Is  presumed  not  to  be  wltb 
suicidal  Intent  We  tiilnk  It  clear,  tborefore, 
that  his  honw  was  correct  in  cha^ng  the 
Jut  that  If  the  testimony  was  believed,  they 
Bliould  find  according  to  this  presumption 
and  answer  the  second  Issue,  **No."  There  Is 
notiilng  In  Sprulll's  Case,  supra,  p.  ISO,  151. 
relied  on  by  defendant,  vhlcb  militates  In 
any  way  against  our  present  decision.  In 
that  case,  Uie  plaintiff  had  stated.  In  his 
proof  of  loss,  that  the  Insured  "had  died  by 
his  own  hand;**  and  the  Judge  writing  tiie 
opinion  had  held  that  this  Btatement,  stand- 
big  unexplained,  was  an  admlsirion  of  snidde, 
and  at  once  shifted  the  burdoi  of  proof. 
decision  proceeded  upon  the  Idea  tiiat  by  fair 
intendment  and  by  imifftrm  construction  of 
the  courts,  these  words,  unexplained,  amount- 
ed to  an  allegation  or  admission  of  sulfide; 
and  the  opinion,  on  ^s  point,  says:  "The 
plaintiff,  ^ongh  she  went  on  the  stand  her- 
self, in  no  wise  contradicted  the  import  of 
these  words;  nor  did  testify  to  any  facts 
tending*  to  show  she  had  used  tbem  by  mis- 
take or  InadTertence.  Her  admission,  unex- 
plained and  uncontradicted.  Justifying  his 
honor's  direction  to  the  Jury.*'  But  there  is 
no  such  admission  in  the  proof  offered  here. 
Even  If  the  statement  of  the  applicant  per- 
mits the  Interpretation  that  the  deceased  had 
hold  of  the  gun  when  the  death  wound  was 
Inflicted;  not  only  is  there  no  admission  of 
8nlclde>  but  such  an  Inference  Is  repelled  by 
positive  averment.  "Everytiilog  pointed  to 
an  accident  In  handling  a  gim  supposed  to 
be  empty." 

There  Is  no  error  in  the  charge  of  the 
conrt,  and  the  Judgment  Is  affirmed. 

No  error. 

WALKER,  J.  (dissenting).  It  may  be 
conceded  that  where  nothing  else  appears  but 
the  fact  that  the  death  of  the  Insured  was 
caused  by  his  own  act  the  law  will  presume 
It  to  have  been  accidental  rathar  than  suldd- 
a),  for  it  will  not  generally  presume  a  wrong, 
and  it  may  aleo  be  conceded  tliat  under  the 
terms  of  the  contract,  the  death  must  have 
been  caused  by  the  voluntary  and  intention- 
al act  of  the  Insured  In  order  to  avoid  the 
policy.  Bnt  with  theee  concessions  made,  it 
teema  to  me  that  there  is  sufficient  evidence 
here  of  deliberate  self-destmctlon  to  carry 
the  case  to  the  Jnir.  The  provision  against 
liability  in  tbe  event  of  suicide,  is  not  only 
a  valid  one,  bnt  a  policy  which  Insures 
against  such  a  risk  as  suicide  has  been  held 
to  be  void  as  being  against  public  policy. 
Bitter  T.  Insprance  Co.,  168  U.  S.  139.  18 


Sup.  Ct  800,  42  L.  Ed.  698.  Such  a  clause 
of  exemption  from  llablll^  should  therefore 
be  favorably  considered  as  it  is  In  harmony 
with  the  policy  of  the  law.  No  one  can  read 
the  testimony  of  the  braeflciary  without  be- 
ing Impressed  with  the  belief  that  In  her  an* 
Bwer  to  the  question  as  to  the  cause  of  death 
she  intended  to  convey  the  meaning  that  the 
insured  died  of  a  gunshot  wound  in  his  left 
side  which  was  inflicted  by  himself.  If  there 
was  any  doubt  as  to  what  sbe  did  mean,  It 
was  for  the  Jnry  and  not  for  the  conrt  to 
resolve  that  doubt  The  legal  effect  of  this 
testimoiv  was  to  bring  tlie  case  within  the 
operation  of  the  prindple  laid  down  In 
SprulU  V.  Insorance  Co.,  120  N.  G.  141.  27 
8.  IS.  89,  for  when  she  admitted  substontlal- 
ly  that  he  died  of  a  self-inflicted  gnnshot 
wound.  It  was  egiUvalent  to  saying  that  be 
died  bis  own  hand,  which  In  ttat  case 
was  said  to  be  sufficient  to  establish  a  case 
of  suicide.  It  Is  true,  she  added  that  "every- 
thing pointed  to  accident  In  handling  the  gun 
which  was  supposed  to  have  been  empty," 
but  is  the  defendant  to  be  concluded  by  such 
a  statement?  In  the  first  place,  It  Is  evi- 
dent that  she  Is  merely  eiprewlng  an  opin- 
ion, and  not  stating  positively  a  fact  within 
her  Imowledge.  It. Is  merely  her  Inference 
from  supposed  attending  circomatances  which 
she  deemed  sufficient  to  Justify  her  conclu- 
sion. But  Is  it  evidence?  Is  it  not  con- 
demned by  the  elementary  rules  governing 
the  admission  of  testimony?  The  law  deals 
with  facts,  and  not  opinions  or  conduslons 
of  witnesses,  except  in  certain  cases  of  which 
this  certainly  Is  not  one.  Again,  we  turn  to 
the  coroner's  testimony,  and  find  that  to  the 
question,  "Was  death  the  result  of  the  de- 
ceased's own  hand  or  not?"  he  gives  this 
answer :  "Yes ;  or  by  some  unknown  hand — 
accidentally  or  otherwise."  Here  again  we 
have  precisely  the  answer  that  was  given  in 
tbe  Spruill  Case,  and  there  Is  added,  as  was 
done  by  the  beneficiary  when  replying  to  a 
similar  question,  what  is  nothing  more  or 
less  than  rank  conjecture.  He  first  says: 
"Yes that  Is,  "he  did  die  by  his  own  hand 
or  act"  and  then  proceeds  to  express  his 
opinion  in  regard  to  something  he  evidently 
knew  nothing  about.  The  very  terms  of  bis 
further  answer  to  the  question,  after  he  had 
said  positively  that  he  had  died  by  his  own 
hand  or  act,  shows  clearly  that  he  did  not  in- 
tend to  apeak  of  his  own  knowledge,  but  was 
only  making  a  guess  as  to  what  other  circum- 
stances may  have  caused  his  death. 

The  Insured  died  in  April,  and  the  proofs 
were  not  filed  with  the  company  until  the  fol- 
lowing August  Why  this  delay?  But  if  this 
fact  be  not  at  all  signlflcant  why  was  not  an 
Investigation  made  In  the  meantime  to  as- 
certain if  he  had  been  shot  by  any  one  else? 
There  Is  no  suggestion  that  any  one  has  even 
been  suspected  of  having  shot  him.  That  he 
killed  himself  Is  the  only  fair  and  reasonable 
Inference  to  be  drawn  from  this  evidaice.  It 
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may  be  added  tbat  tbose  who  are  snj^sed 
to  know  all  the  facts  and  drcmnstances  in 
regard  to  the  manner  of  the  killing,  have 
vouchsafed  do  definite  explanation  of  It,  but 
have  considered  th^r  doty  performed  by 
giving  OS  a  mere  stirmlse,  which  we  are  jost 
as  capable  of  making  as  tbey.  We  are  not 
told  what  was  the  position  of  the  gun  with 
reference  to  the  body  when  It  was  found; 
what  the  habits  of  the  deceased,  nor  are  any 
of  the  attendant  circumstances  given,  althouj^h 
some  of  them  must  have  been  known.  I  do 
not  think  it  was  Incumbent  on  the  defendant 
to  show  that  which  was  peculiarly  within 
the  knowledge  of  the  other  side  or  of  which 
they  at  least  had  the  better  opportunity  of 
acquiring  knowledge,  and  especially  Is  this 
trne  when  the  coroner  bad  admitted  and  the 
plaintiff  virtually  so,  that  the  insured  died  by 
his  own  band,  thereby  casting  upon  the  plain- 
tiff the  burdoi  of  explaining  the  occurrence. 

It  is  also  to  be  noted  that  the  coroner  testi- 
fied that  he  held  no  Inquest,  and  made  no 
post-mortem  examination,  because  no  foul 
play  was  alleged.  What  did  he  mean  by 
tbls  statement?  Simply  that  the  Insured 
died  by  his  own  band  and  not  by  the  band  of 
any  one  else;  that  a  suicide  and  not  a  feloni- 
ous homicide  had  been'  committed.  These 
were  all  matters  for  the  Jury. 

It  Is  fartbw  to  be  said  that  the  policy  pro- 
vides exjmedj  that  **tbe  proofs  shall  be  evi- 
dence of  tlw  facts  therein  stated  In  behalf  of, 
but  not  against  the  company."  That  which 
makes  for  the  company  shall  be  considered, 
but  not  that  which  may  tend  to  make  for  the 
beneflclary.  The  snffldoicy  ttt  the  evidence 
for  the  purpose  of  being  sidnnltted  to  the 
jury  and  considered  1^  them  la  to  be  det»- 
ralned  In  tbe  light  of  this  stipulation  which 
Is  reasonable  and  valid,  and  should  therefore 
be  enforced  (Inaorance  Oa  t.  DI(&  [Midi.1 
76  N.  W.  9.  41  L.  B,  A.  486,  and  notes),  and 
surely  this  must  be  so  when  all  of  the  evi- 
dence was  Introduced  by  the  plaintiff.  If 
these  matters  are  considered,  it  sufficiently 
appears,  jH^ma  fade  at  least  that  the  In- 
sured died  his  own  hand  (Blgelow  v.  In- 
fiurance  Co.,  93  U.  S.  284,  28  U  Ed.  918). 
and  the  other  statements  in  the  invofs  are 
merely  some  evidence,  If  evidence  at  all,  to 
guall^  or  contradict  this  admission,  but  at 
last  It  is  all  for  the  jnry  to  weigh  and  decide 
upon.  Insurance  Co,  v.  Hl^nbotham,  05  TT. 
S.  880,  24  L.  Ed.  499 ;  Insurance  Co.  v.  Dick, 
supra;  Johns  v.  Belief  Association,  90  Wis. 
832,  63  N.  W.  276,  41  L.  R.  A.  587 :  May  on 
Insurance,  i  325.  If  the  opinion  or  conjec- 
ture of  tbe  plaintiff  stated  In  the  proofs  was 
competent  at  all,  It  certainly  should  be  con- 
sidered by  the  Jury,  and  not  held  as  matter 
of  law  to  absolutely  overcome  and  destroy 
the  other  statement  They  would  not  per- 
haps, attach  as  much  weight  to  a  mere  ex- 
pression of  opinion  as  they  would  to  the 
positive  statement  of  a  fact  within  her  knowl- 
edge. It  was  evidoice  therefore  for  the  Jury 


and  not  such  as  warranted  the  court  In  re- 
jecting altogether  the  other  part  of  the  an. 
swers  and  virtually  directing  a  verdict  It 
Is  to  be  noted  that  the  plaintiff  did  not  go 
on  the  stand,  nor  did  she  offer  the  other  wit- 
nesses who  Joined  her  In  the  proofs.  Tbls 
Is  significant  and  was  a  proper  subject  of 
comment  In  discussing  the  evidence  before 
tbe  Jury,  and  was  a  circumstance  proper  for 
their  consideration.  Goodman  v.  Sapp,  102 
N.  C.  477,  9  S.  B.  483 ;  Tarborougb  v.  Hughes, 
139  N.  C.  199,  51  S.  E.  904. 

The  right  of  trial  by  Jury  Is  one  that 
should  be  Jealously  guarded  and  accorded  to 
the  citizen  in  all  cases,  where  there  are  any 
disputed  matters  of  fact  which  raise  Issues 
between  the  parties.  It  Is  one  of  the  funda- 
m^tal  guaranties  of  our  system  of  govern- 
ment and  should  never  be  denied  to  any  liti- 
gant in  wliose  favor  a  reasonable  Inference 
of  fact  may  be  drawn  from  tbe  evidence. 
SprulU  V.  Insurance  Co.,  supra.  Unless  it  is 
perfectly  clear  and  manifest  that  there  is  no 
such  evidence,  to  take  from  falm  the  privilege 
of  having  the  evidence  weighed  by  the  only 
tribunal  appointed  for  that  purpose,  and  tbe 
best  ever  devised  by  the  wit  of  man.  Is  a 
plain  Invasion  of  his  constitutional  right 
With  all  possible  deference  for  my  bretli- 
ren,  from  whom  I  always  regret  to  differ,  I 
must  think  that  there  Is  evidence  in  this  case 
which  entities  the  defoidant  to  be  heard  by  a 
jury,  and  to  have  their  judgment  upon  tbe 
facts.  The  majority,  It  seems  to  me,  have  at- 
tached too  much  Importance  to  Incompetent, 
irrelevant  and  Inconclusive  statements  in  the 
proofs,  and  have  failed  to  shift  the  burden  of 
proof  from  the  defendant  to  the  plaintiff  up- 
on the  admissions  In  the  "proofs  of  deatb" 
(Insurance  Co.  v.  Newton,  22  Wall.  [U.  S.] 
32,  22  Ed.  793),  or  to  give  proper  heed  to 
the  provision  of  the  policy  as  to  the  effect 
those  "proofs"  shall  have  as  between  tbe 
parties  to  an  action  on  the  contract  of  In- 
surance. When  bis  honor  Instmcted  the  Jury 
as  be  did,  In  my  opinion,  he  committed  an 
error. 


PITTSBURG,  J.,  B.  &  B.  B.  CO.  v.  WAKE- 
FIELD HARDWARE  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  13, 
1906.) 

1.  ATTAOmiBNT  —  WBONOrOI.  AtTACIOIKHT  — 
DAUAOES— MBASUSB— IMCTBNTIOR  OF  AT- 
TACHED Pbopebtt. 

Where  cars  are  wrongfaily  attached,  evi- 
dence of  profits  which  the  owner  mlsht  have 
made  daring  the  period  of  their  deteutira  from 
hiring  tbem  out  as  was  Its  costtmu  mar  not  be 
shown,  as  this  would  be  speculative  damages, 
and  the  tme  measure  of  damages  Is  tlie  Interest 
on  their  value,  increased  or  diminished,  as  tbe 
case  may  be,  by  the  difference  between  their 
deterioration  If  In  daily  use,  and  their  deteriora* 
tion  while  wrongfully  tied  up,  provided  tbe 
owner  was  not  able  to  avoid  all  injory  from 
the  attachment  by  simply  ^ving  bond. 

[Ed.  Note.— For  cases  in  point  see  voL  6, 
Cent  Dig.  Attachment  SS  18S4,  1818J 
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Z  SAMK— EVIDERCE— DUTT  TO  LBSSER  IKJUBT. 

In  an  action  tor  danuifea  for  detention  of 
cars  bj  attachment,  defendant  maj  ifaow  that 
plaintiff  could,  for  a  imall  mm,  iMve  secured 
a  replevin  bond,  It  being  iti  duty  to  do  what 
it  reaaonably  oonld  to  lenan  tlw  uiJaTy. 
8.  Mauoioub  PBoncimoH  —  Pbobabu 
GausE— Etidehck. 

E}7idence,  In  an  action  for  malldons  prow- 
cntion  of  an  action  wltiti  attachment,  held  mf- 
Bcient  to  so  to  tb«  Jury  on  tba  qoMtion  of 
probable  caiue. 

San— MAI.IO— BhriDENOB. 
EMdmoe,  in  an  action  for  malicioos  pnm- 
cntlon  <a  an  action  with  attacbinent.  that  de- 
fendant laid  all  the  facts  before  coansel  of  high 
Ktanding  and  sued  out  the  attachment  finder 
his  advice  is  evidence  to  rebot  malice^ 

[Ed.  Note.— For  cases  in  point,  see  vol.  83. 
Cent.  Dig.  Malidoos  Prosecution,  {  66.] 

S.  PBOCESft— ABITBE    or  PBOCEBB— LlABILITT 

or  PABrrr. 

Plaintiff  In  attachment  Is  not  liable  for 
abase  of  process  because  of  tfae  levy  on  an  ez- 
cessive  quantity  of  proper^,  unless  it  directed, 
advised,  or  encouraged  such  acts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Process,  §  258.] 

6L  8AlIB--Dl8TIN0niBHED     FBOlf  MALICIOUS 

PBosEcrmon— Abuse  or  PBooEsa. 

An  action  for  malidoua  proseentloB  Is  di»* 
tingulshed  from  mie  toe  abuse  of  process  In 
that,  in  the  former,  malice,  want  ol  probable 
cause,  and  termination  of  the  former  proceed- 
ings must  be  shown;  and  in  the  latter,  none 
of  these,  but  an  ulterior  purpose  and  an  act  in 
tlie  use  of  the  iwocess  not  proper  in  the  regular 
proeeeation  of  the  proceeding  must  be  slwwn. 

[Ed.  Note^Por  cases  in  point,  see  vol.  40. 
Cent.  Dig.  Process,  f  257.] 

Ai^ieal  from  Superior  Court.  OullfoM 
County ;  W.  B.  Allen.  Judge. 

Action  by  the  Pittsburg.  Johnstown. 
Ebensburg  &  Eastern  Railroad  Company. 
From  tbe  judfinent,  botb  parties  appeal.  Af- 
firmed cm  plalntlfrB  appeal.  Reversed  on  de- 
r^dant'B  appeaL 

Tbis  case  was  here  (18S  N.  a  73,  47  S.  E. 
231),  when  a  demurrer  for  misjoinder  was 
sustained  because  tbe  surety  on  tbe  attach- 
ment bond  bad  been  Joined  as  defendant  It 
was  again  bere  (188  N.  C.  174.  SO  S.  E.  571), 
when  a  donurrer  to  tbe  complaint  was 
overruled.  The  defmdant  bad  instituted 
an  action  against  tbe  Coke  &  Coal  Company, 
a  corporation  of  this  state,  for  the  recovery 
of  $415  for  car  material,  and  Joined  tbe 
plaintUT  herein,  a  railroad  company  Incor- 
porated In  Pennaylvania,  as  codefendant  Tbe 
two  companies  bad  at  that  time  tbe  same 
vBicen  and  nearly  tbe  same  Btockholders,  and 
tbe  material  bad  been  used  on  tbe  letter's 
cars.  TbB  complaint  alleged  that  tbe 
material  was  bought  for  said  railroad  com- 
pany In  fact  as  an  undisdoBed  principal. 
In  aald  attachment,  10  of  tbe  defendant's 
can  were  attached,  and,  It  not  offering  to 
give  bond,  the  said  10  cars  were  held  two 
years,  wbai  flie  attachment  ym  dlssolred. 
Tills  action  was  brought  fbr  damages,  al- 
lying malice  and  want  of  probable  cause, 
and  that  the  attachment  of  tba  10  cars  was 
axccflslTe  and  an  abuse  of  tiie  process  of  the 


court  Both  plaintiff  and  defendant  ap- 
pealed. 

J.  T.  Morebeed,  W.  H.  Carroll,  and  Scott  & 
McLean,  for  plaintiff.  Taylor  4  Scales,  for 
defendant 

Plalntlff'B  Appeal 

CLARK,  a  J.  (after  stating  tbe  case).  Tbe 
plaintiff  sought  to  show  that  for  tbe  10 
cars  attached  It  should  recover  what  tbe 
cars  would  have  earned  by  way  of  rental  or 
car  toll.  It  was  In  evidence  that  the  plain- 
tiff's road  Is  only  17  milee  long,  but  that  it 
owns  a  large  stock  of  cars  and  Its  prin- 
cipal business  was  tbe  hiring  out  on  mileage 
Its  fright  and  coal  cars  to  be  used  on  other 
roads.  In  short,  as  its  counsel  somewhat 
felldtoDsIy  expressed  It,  Its  chief  business 
was  that  of  a  "railroad  livery  stable,"  hir- 
ing ont  conveyances.  His  honor  properly  ex- 
cluded the  evidence  of  profits  which  tbe 
plaintiff  might  have  made  from  hiring  Its 
can,  because  that  wbuld  be  q^eculatlTe  dam- 
ages. Bharpe  v.  RaUroad,  180  N.  a  614,  41 
S.  B.  709.  The  true  measnre  of  damages  Is 
tbe  Interest  open  tbe  rtdm  of  tbe  cars.  In- 
creased or  diminished,  as  tbe  case  might  be. 
by  the  difference  between  the  deterioration  n 
the  cars  If  In  dally  use  and  their  deteriora- 
tion while  wrongfully  tied  np,  provided  of 
course  the  plaintiff  could  not  have  avoided  all 
Injury  from  the  attachmmt  by  simply  giving 
bond— as  It  Is  shown  that  It  was  amply  able 
to  do — and  retaining  possession  of  Its  cars. 

No  error. 

Defendant's  AppeaL 

It  WHS  error  to  refuse  to  admit  the  testi- 
mony of  the  agent  of  tbe  company  which  was 
surety  on  the  prosecution  bond  in  tbis  action, 
that  for  a  payment  of  $10,  it  would  bave 
signed  a  replevy  bond  to  secure  release  of  the 
10  cars  when  attached.  Though  It  may  not 
be  tbe  duty  of  a  defendant  in  all  cases  to  ex- 
ecute a  replevy  bond,  it  would  be  prepost- 
erous to  Justify  nonaction  whereby  tbe  plain- 
tiff clams  It  has  lost  $4,760  rental  of  cars 
when  it  was  a  perfectly  solvent  company, 
owing  no  debts,  as  Its  president  testified,  and 
could,  at  a  petty  expense  and  probably  with- 
out any  at  ell,  have  given  bond  and  retained 
possession  of  Its  cars.  "Tbe  rule.  In  brief, 
is  that  In  cases  of  contract  as  well  as  In 
tort  it  Is  generally  Incumbent  upon  an  In- 
jured party  to  do  whatever  be  reasonably  CAn 
to  improve  all  reasonable  and  proper  oppor- 
tnnltles  to  leasen  tbe  Injtiry.  •  •  •  He 
must  not  remain  supine,  but  should  make 
reasonable  exertions  to  help  himself,  and 
thereby  reduce  his  loes  and  diminish  the  i»* 
spcmsIbUlty  ta  tbe  party  In  default  to  him.** 
Note  to  Wright  t.  Bank.  6  Am.  St  Rep.  865. 
Where  a  mule  was  wron^lly  taken  It  was 
held  that  tbe  Injured  party  should  have 
boi^bt  another,  and  could  not  recover  tba 
profits  of  the  cn^  be  would  have  made,  If 
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the  niful«  had  not  been  taken.  Sledge  t.  BMd, 

73  N.  a  44a 

The  court  below  erred  In  Instrnctlng  the 
jury  that  "If  they  belleTed  the  evidence  to 
answer  the  first  issne  'Tes,'  That  issue  was, 
'did  the  defendant  wrongfully,  and  without 
probable  cause,  caose  to  be  issned  and  levied 
a  warrant  of  attachment  upon  the  property  of 
the  plataitiff?'  There  was  ample  evldenoe  to 
submit  to  the  Jury  upon  the  queetlon  of  prob- 
able cause.  There  was  the  testimony  of  the 
general  manager  of  the  defendant  that  the 
party  who  bought  the  goods  told  blm  they 
were  for  the  use,  and  bought  for  the  ac- 
count, of  the  plaintiff;  that  he  had  no  rea- 
son whatsoever  to  disbelieve  this  statement; 
that  the  action  was  Instituted  by  the  defend- 
ant in  the  utmost  good  faith,  believing  that 
the  plaintiff  verily  owed  the  debt  for  which 
the  property  was  attached;  that,  notwith- 
standing thl9  belief,  out  of  the  abundance  of 
caution,  be  submitted  honestly  all  the  fads 
to  his  counsel,  who  advised  him  that  he  had 
a  cause  of  action  against  the  plaintiff;  that 
no  steps  were  taken  except  such  as  were  ad- 
vised by  hia  attorney;  that,  as  for  attaching 
more  property  than  the  amount  of  his  claim 
would  warrant,  he  had  no  idea  what  prop- 
erty the  sheriff  hud  attached  under,  and  by 
virtue  of,  the  writ,  and  that  his  only  cause 
for  taking  a  nonsuit  at  the  time  of  the  trial 
of  the  action  was  his  Inability  to  secure  the 
attendance,  as  a  witness,  of  the  party  who 
bought  the  goods."  The  defendant  had  laid 
all  the  facts  before  counsel  of  high  standing 
In  the  profession,  and  bad  sued  out  the  at* 
tacbment  under  his  advice.  This  Is  evidence 
tending  to  rebut  the  all^tlon  of  malice. 
Smith  V.  B.  &  L.  Asso.,  119  N.  0.  73,  20  S.  E. 
963,  and  there  are  many  authorities  holding 
that  It  is  evidence,  also,  of  probable  cause. 
See  cases  collected  in  note  98  Am.  St  R^.  461. 
This  action  fartbernaore  cannot  be  maintained 
for  malicious  prosecution,  if  as  the  Jury  have 
found,  there  was  no  malice.  Railroad  t. 
Hardware  Co.,  188  K.  a  174,  60  S.  B.  S71. 

The  only  ground  for  an  action  for  abuse  of 


process  Is  the  levy  on  an  excessive  number 
of  cars  for  the  alleged  purpose  of  forcing 
payment  of  an  allied  debt,  preferably  to 
submitting  to  loss  and  inccmvenlence  by  the  | 
attachment.  Tb^e  was  certainly  evidence, 
above  set  out,  In  d«Ua]  oi  this,  and  it  was 
error  in  any  aspect  of  the  case  to  instruct  the 
jury  to  answer  the  first  Issue  "Yes."  If  the 
officer  levied,  as  It  seems  that  be  did,  on  an  j 
excessive  quantity  of  property,  the  plaintiff 
In  the  attachment  was  not  liable  for  the 
abase  unless  U  bad  in  some  way  directed, 
advised,  or  encouraged  such  act  19  Am.  & 
'Eng.  "Eqc  C2d  Ed.)  630.  This  being  denied, 
raIsM  an  issue  for  the  Jury. 

It  may  be  as  well  to  note  here  the  dis- 
tinction between  an  action  for  malldoua  pros- 
ecution and  an  action  for  abuse  of  process. 
In  an  action  for  malicious  prosecution  there 
must  be  shown  (1)  malice,  and  (2)  want  of 
probable  cause,  and  (3)  that  the  former  pro- 
ceeding has  terminated.  Railroad  r.  Hard- 
ware Co.,  188  N.  a  174,  50  S.  671.  In  an 
action  for  abuse  of  process  it  is  not  necessary 
to  show  either  of  these  three  things.  Byanin- 
advertoice  It  was  said  In  the  case  last  cited 
that  want  of  probable  cause  must  be  shown. 
"If  process  either  civil  or  criminal  is  willfully 
made  use  of  for  a  purpose  not  Justified  by 
the  law,  this  is  an  abuse  (or  which  an  action 
will  He."  1  Cooley,  Torts  (8d  Ed.)  354.  "Two 
elements  are  necessary:  First,  an  ulto-lor 
purpose;  second,  an  act  In  the  use  of  the 
process  not  proper  in  the  regular  prosecu- 
tion of  the  proceeding.  Id.  866;  1  Jaggard, 
Torts,  i  208;  Hale  on  Torts,  f  18S.  "An 
abuse  of  legal  process  Is  where  It  Is  employ- 
ed for  some  unlawful  object  not  the  purpose 
Intended  by  law.  It  is  not  necessary  to  show 
either  malice  or  want  of  probable  cause,  nor 
that  the  proceeding  bad  terminated,  and  It 
is  Immaterial  whether  such  proceeding  was 
baseless  or  not"  Uajw  v.  Walter,  64  Pa. 
288.  The  distinction  baa  been  dearly  stated. 
Jackson  t.  TeL  Go..  189  N.  a  866,  51  B.  B. 
1016,  70  U  R.  A.  73& 

Brrw. 
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WOODZ  T.  FOUNTiJN. 

CBupreiiM  Court  of  N<Nth  Carolina.   Nor.  18, 

1906^ 

1.  Bouhdabies  —  QioonuoifiHQ    Isson  — 

TlTIA— TUAlr-DoCKETS. 

Revisal  of  1005.  H  325,  326  (paBaed  In 
1893),  proride  that  the  owner  of  land  ma;  file 
a  petition  for  the  eHtabUshment  ot  a  boandary, 
•tating  the  facts  coostitutinf  the  locatkm  of 
the  line;  that  if  defendant  denies  the  location, 
the  clerk  shall  enter  jndginent  after  survey, 
from  which  Jud^ent  an  appeal  may  be  taken, 
wheronpoo  the  clerk  "shall  certifjr  the  issues 
raised"  to  the  superior  court  for  trial,  and  that 
occupation  of  land  shall  constitute  "sufEcient 
on-nership  for  the  purposes  of  the  section." 
Section  717  (Acts  1903,  p.  0o9,  e.  600),  pro- 
Tides  that  in  special  proceedings  it  shall  be 
competent  for  defendant  to  plead  any  defense 
competent  In  a  civil  action,  aud  that  when  such 
pleadings  are  filed  the  clerk  shall  transfer  the 
cause  to  the  dvil  Issnes  docket  for  trial  upon  all 
Issues  raised.  Defendant,  In  a  proceeding  un- 
der sections  32S  and  SZO^  denied  plafnurs 
ownership,  pleading  the  20  years  and  7  years 
statutes  as  a  defeotie.  Heid,  that  the  proceed- 
ing was  properly  transferred  by  the  clerk  to 
the  ciril  fsanea  docket  for  trial  as  an  action  to 
quiet  title,  without  first  trying  the  lasoe  erf 
boundaries. 

2.  Sams— pBocnsioHino— Bmnni  or  Pioor 

— TiTXJB— P088B88I0R. 

Rovianl  190S.  |  826.  establtehes  special  pro- 
ceedings before  the  clerk  to  "settle  a  boundary  " 
and  provides  that  occupation  of  the  land  shall 
confttitute  "ownership  for  the  purposes  of  this 
section."  By  section  717,  however,  the  pro- 
ceeding! are  transferable  to  the  ciril  Isfiaes 
docket  for  trial  upon  all  issues  when  a  qiiesdon 
of  title  arises.  Held,  that  plalntirs  title  hav- 
ing been  denied,  the  burden  was  on  him,  on 
transfer  of  the  proceedings,  to  establish  his  ti- 
tle as  in  an  action  to  qnlet  title,  possesion 
not  conatitnting  proof  of  ownership  as  to  mch 
issue. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  f  140.] 

S.  Same— BuBDBN  or  Pbovino  Boundabt. 

In  ivoceedingfl  to  establish  boundary 
brought  before  the  clerk  under  Revisal  1905,  H 
325,  tSQ,  and  transferred  under  section  717  to 
the  civil  Issues  docket  for  trial  on  all  issues,  on 
account  of  an  leaue  of  title  having  been  raised, 
the  burden  of  establishing  the  boui^ry  alleged 
is  on  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent  IMg.  Bonndarles,  H  14^102.] 

Anwal  from  Snpwlor  Court,  Pmon  Coon- 
tr:   Moore,  JFndge. 

Proceedings  to  evtabllsb  boondary  line  by 
Mildred  F.  Wood7  against  Qrlffln  Fountain. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Reversed. 

Kitcfaln  ft  Carlton,  for  appellant  Wm.  D. 
UoTltt,  for  appellee. 

GliABK,  C  J.  This  was  a  special  proceed- 
ing under  Revisal  of  1905,  H  825,  326,  to 
establish  the  boundary  line  between  the 
plaintiff  and  defendant.  These  sections  pro- 
vide that  the  owner  of  land  may  file  a  peti- 
tion stating  the  facts  constltDting  the  loca- 
tion of  the  line  claimed  by  him,  that  If  this 
is  not  denied  the  clerk  shall  enter  judgment 
esrabllsbing  the  boundary  as  alleged  in  the 
petition,  but  If  denial  of  the  location  Is 

ssaa.— 27H 


made  in  the  answer,  the  clerk  shall  cause  the 
line  to  be  surveyed,  according  to  the  con- 
tention of  both  parties,  and  after  the  survey- 
or's report  and  map  are  flled«  the  cleric  shall 
hear  the  cause,  and  render  judgment  deter- 
mining the  boundary,  and  If  an  appeal  Is  tak- 
en the  clerk  shall  certify  the  Issues  raised 
before  him  to  the  next  term  of  the  superior 
court  for  trial  by  Jury  de  novo.  This  was 
the  act  of  1893  and  while  designating  this 
a  special  proceeding  and  providing  that  the 
procedure  except  as  therein  modified  "shall. 
In  all  respects,  be  the  same"  as  in  other 
special  proceedings,  marks  out  the  procedure 
only  when  there  Is  no  denial  of  plaintiff's 
allegations,  or  a  denial  as  to  location  of  bis 
bonndaty  tmif.  But  tbe  later  act  of  190B, 
p.  909,  c  SG6.  DOW  Berlsal  of  1905, 1  717,  pro- 
vides further  that  In  all  'fecial  proceedings 
it  shall  be  competent  for  any  defendant  to 
plead  any  •qnltable  ct  other  dafense,  or  ask 
any  equitable  or  other  relief  in  tbe  pleadings 
which  It  wonld  be  oonqietoit  to  ask  In  a 
civil  actkm;  and  wboi  sncii  pleas  are  iUed, 
the  cl«k  shall  transfer  the  cause  to  the 
drll  Issue  dodiet  for  trial  during  the  tena 
npon  all  Issues  ralwd  1^  tbe  Readings.** 

In  this  case  tbe  defendant  denies  tbe  plain- 
tiff's allegation  that  she  is  "owner  in  fee," 
and  pleads  both  the  20  years  and  7  years 
statate  as  a  defense.  It  is  true  that  under, 
Revisal  1906, 1  826,  "occupation  of  land  con-' 
Btltutea  sufficient  ownership  for  the  pnrpose' 
of  that  section,"  1.  e.,  establishing  botmdary. 
That  would  be  sufficient  when  the  answer 
does  not  deny  the  boundary,  or  denies  only 
the  boundary.  But  tbe  Act  of  1008,  p.  959, 
c.  566,  now  Revisal  1906,  {  717,  authorizes  the 
defendant  In  any  q>ecial  proceeding,  to  plead 
any  defense  which  he  might  do  in  a  civil  ac- 
tion. The  defendant  has  denied  the  plain- 
tiff's title.  It  would  be  a  vain  thing,  In- 
deed, to  go  on  to  establish  a  boundary  when 
the  title  Is  contioverted.  It  would  be  equally 
a  hardship  to  turn  the  plaintiff  out  of  court 
merely  because  the  defendant  baa  denied  his 
title  as  well  as  boundary,  and  "tbe  whole 
object  in  passing  the  act  may  be  utterly  de- 
feated." Stanaland  v.  Rabon,  140  N.  C.  204, 
52  S.  B.  417.  Indeed,  such  course  would  dis- 
courage these  proceedings  which  should  rath- 
er be  mcouraged  when  possible:  Boundary 
lines  may  be  readily  settled  with  small  cost 
and  delay.  The  simpler  plan,  now  that  both 
parties  are  already  In  court  and  know  each 
other's  contentions  la,  as  tbe  statute  has  now 
provided,  Revisal  1905,  I  717,  "when  such 
pless  are  filed,  the  clerk  shall  transfer  the 
cause  to  the  civil  Issue  do<^et  for  trial  during 
the  term  npon  all  the  issues  raised  by  the 
pleadings,"  I.  e..  In  tbis  case  both  the  issues  of 
boundary  and  title.  Instead  of  turning  the 
plaintiff  out  of  court  to  begin  anew  by  an 
action  of  ejectment,  or  doing  the  vain  thing 
of  trying  a  iMundary,  when  the  title  of  plain- 
tiff is  denied,  tbe  statute  simply  coutroverts 
the  pending  special  proceeding  Into  a  dvll 


Digitized  by 


Google 


426 


60  80UTHEASTBBN  BBPOBTBB. 


action  to  quiet  tlfl&  It  1b  true,  n  held  In 
fill!  T.  Dalton,  140  N.  a  9*  S2  B.  BL  278* 
that  In  ft  "proceeding  tor  procesBloidDg  the 
qneetlon  of  title  doee  not  arlB&"  Bvt  that 
applies  In  cases  where  the  nature  of  the  ao 
tlon  Is  not  changed  hf  a  plea  arising  on  Issue 
of  title.  This  Is  analogous  to  a  special  pro- 
ceeding for  partition  In  which,  if  tiie  allege* 
tlon  of  ownership  Is  not  dmled,  the  lines 
laid  out  are  an  adjudication  between  the 
parties,  subject  only  to  a  change  of  the  dlrld* 
ing  lines  on  appeal,  but  after  Judgmoit  the 
partitionecs  are  estopped  to  deny  each  other's 
tltie.  Partition  Is  a  proceeding  to  establish 
boundary  lines,  but  If  titie  is  not  denied,  tiie 
Judgment  cannot  be  lmi)eached  1^  a  party 
for  defect  of  title,  and  if  title  is  denied  in  the 
answer,  the  cause  is  transferred  to  the  msp^ 
rior  court  and  "becomes  substantially  an 
action  of  ejectment,  and  subject  to  all  the 
rules  at  law  applicable  to  such  trials."  Alex- 
ander Gibbon,  lis  N.  a  796,  24  a  BL  748, 
64  Am.  St  Bep.  7S7;  Huneycntt  t.  Brooks, 
118  N.  O.  788.  21  S.  B.  668;  Purrla  v.  Wil- 
son, 60  N.  O.  22,  69  Am,  Dec.  778;  Bnlloclc  ▼. 
Bullock,  131  N.  a  29,  42  8.  B.  468. 

This  Is  the  same  Tiew  which  this  court  has 
tBksa  of  this  special  proceeding  "to  establish 
boundary."  commonly  called  "Processioning" 
in  all  the  decisions  since  the  Act  of  1908,  p. 
959,  c.  666,  now  Berisal  190B,  f  717.  At  tiie 
next  term  (Aug.  190S)  In  ^rker  r.  Taylor, 
ISS  N.  a  108,  45  S.  B.  478.  the  court  Stated 
that  the  purpose  of  the  act  is  to  famish  a 
cheap  and  ^eedy  mode  of  establishing  a 
boundary  "betwem  adjoining  proprietors  who 
do  not  question  each  other's  title  to  their  re- 
spective tracts,"  but  that  like  a  special  pro- 
ceeding in  partition.  "If  an  Issne  as  to  titie 
Is  raised  by  the  answer,"  the  cause  should  be 
"tnmsmltted  to  the  court  at  t«m,  thencefor- 
ward to  tra  proceeded  In  as  if  originally 
brought  to  determine  the  issue  of  title  ai 
in  an  actiim  of  ejectment"  That  case  Is  cited 
as  authority  in  Smith  t.  Johnson.  137  N.  G 
43,  49  8.  B.  62.  In  Stanaland  Babon,  140 
N.  G.  202,  62  S.  B.  417,  It  was  held  that  in 
a  special  proceeding  wniGt  the  processioning 
act  when  an  issue  as  to  title  Is  raised  In  the 
pleading  the  cause  should  be  transferred  to 
the  court  at  term  for  trial,  and  that  the  court 
erred  in  dismissing  the  proceeding.  In  Daris 
V.  WaU  (at  this  term).  66  S.  B.  860,  the 
above  three  cases  are  cited  and  it  Is  said: 
"It  Is  true  that  a  processioning  proceeding  Is 
for  a  settlement  of  a  boondary  line,  title  not 
being  Involved,  but  If  the  defendant  therein 
denies  the  tltie  of  the  plaintiff  as  well  as 
the  location  of  the  boundary  line,  uipon  the 
iasne  of  title  thus  raised,  the  case  would  be 
transferred  to  the  court  at  term  for  trial  and 
tried  as  if  Uie  action  bad  Ijeen  originally 
brought  to  the  term  of  court  Just  as  wben  an 
Issue  of  title  Is  raised  In  proceeding  for 
partition."  The  practice  is  thus  simple  and 
is  welt  settled,  and  conforms  to  the  statute 
(Bevlsal  1908, 8  717)  and  to  the  practice  In  all 
otiier  special  proceedings.   By  tiw  denial  of 


the  allegation  in  the  conyilaint  tiiat  tiie  pUin- 
tlff  la  "owner  In  fee,"  tiie  action  became  in 
effect  a  civil  action  assimilated  to  an  action  . 
to  quiet  title  (Act  1898.  p.  87,  c. «,  now  Bevlsai 
1900^  I  1688),  and  should  have  been  tiled  at 
term  according  to  Ibe  practice  and  rules  gov* 
embig  such  trials.  There  is  no  formal  order 
In  tiie  record  transferring  the  Issues  tor  tri^ 
at  term,  bnt  It  was  in  fact  tranaterred  shice  I 
It  was  tried  there,  and  if  objection  had  been 
made  on  that  account  the  cleA  was  in  the 
courtroom  and  the  Judge  could  and  would 
have  ordered  an  amoidment  nunc  pro  tnnc  to 
perfect  the  record.  I 

The  first  issue  was,  "la  tlie  plaintiff  the 
owner  and  in  possession  of  the  tract  of  land 
described  in  the  complaint?"  His  honor 
erred  in  Instructing  the  Jury  that  "if  they  be- 
lieved the  ervtdence  you  will  answw  the  first 
issue  'yea.' "  He  was  doubtless  misled  1^  the 
provision  In  Bevlsai  190S,  S  320,  that  "occupa- 
tion of  land  constitutes  ownerabip  for  the 
purpose  of  this  section."  But.  as  we  have 
seen,  "the  purpose  of  that  aecttou"  is  to  "set-  I 
tie  a  bonndary,"  when  thore  is  no  denial  la  | 
the  answer  or  the  dralal  la  merely  of  the  lo- 
cation thereof.  Bnt  when  the  doilal  extends 
to  pUdntitTs  titie  also,  and  the  case  is  trans- 
ferred to  the  term  of  court  tor  "trial  on  all  I 
the  issues  raised,"  Bevlsai  190S,  I  T17.  the  ' 
action,  becomes  aubstantially  a  dvll  action 
to  quiet  titie^  Berisal  1905. 1 1689,  and  la  gov- 
erned by  the  rules  appertaining  thereta  It 
devolved  upon  the  plaintiff  to  make  out  bis 
title  as  well  aa  his  boundary,  and  possession 
ceased  to  be  anftetent  proof  of  ownnship 
when  owno-ship  waa  denied. 

His  honor  also  erred  In  instructing  the 
Jury  that  "if  th^  should  find  from  the  grea^ 
er  weight  of  the  evidence  in  this  case 
that  the  original  and  true  line  between 
the  plaintiff  and  defendant  Is  as  dalmed 
by  defmdan^  then  yon  will  answer  this 
Issue  (as  to  boundary)  In  his  tovor."  This 
was,  In  effect  telling  the  Jury  that  the  Is- 
sue could  not  be  answered  In  the  d^endant's 
favor,  unless  th^  fOnnd  the  greater  weigbt 
on  his  Bid&  The  bnrdoi  of  proof  Is  on  the 
plaintiff  to  establish  tiie  line  contended  tot 
by  her.  Hill  v.  Dalton,  136  N.  a  839.  48  8. 
B.  784;  Id.,  1«>  N.  a  9.  52  8.  a  27S. 

There  are  other  errors,  but  we  need  not 
eonslder  them  as  Ihey  are  not  likely  to  oc- 
cur again  when  the  eaae  goee  back  to  be 
tried,  "as  if  it  were  an  action  to  quiet  title 
originally  brought  to  the  term  of  court" 
Parker  v.  Taylor.  133  N.  C  103.  45  8.  B.  473; 
Davis  V.  Wall.  The  special  proceeding  tor 
"processlonlngs"  Is  and  will  remain  a  dieap 
and  speedy  method  of  settling  a  bonndaiy 
where  tmly  the  boundary  la  In  qnestiMi  and 
should  be  encouraged.  When  an  Isane  of  ti- 
tle Is  raised  by  the  answer  Instead  of  throw- 
ing the  costs  upon  the  plaintiff  and 
forcli^  him  to  bring  a  new  action  to  term 
time  the  case  being  already  in  the  aiverior 
court  before  the  clerk,  the  statute  codvoib 
it  into  an  actlcm  to  quiet  titie,  and  tranafen 
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It  to  the  term  of  court  for  trial,  to  tbe  econo- 
mjr  of  time  mnd  ezpoiMk 
Error. 

WALKER,  J.  I  concur  In  tbe  conclusion 
of  the  court,  and  also  In  Its  opinion  to  this 
extent :  It  seems  to  me  that  In  processioning 
proceedings,  unless,  perhaps,  both  parties 
claim  under  a  paper  title,  It  will  he  difficult  If 
not  impossible  to  confine  the  Investigation  re- 
quired to  the  mere  location  of  the  dividing  line. 
When  both  parties  claim  by  right  of  posses- 
Blon,  or  one  by  a  paper  title  and  the  other  by 
adverse  i)ossession.  It  will  become  necessary 
In  tbe  large  majority.  If  not  all  of  the  cases, 
to  ascertain  the  nature  and  extent  of  the  pos- 
session and,  even  In  the  case  of  a  claim  un- 
der a  paper  title,  the  true  location  of  cor- 
nera  and  of  other  toundarles,  as  preliminary 
to  the  location  of  the  dividing  line  which  Is 
in  dispute.  So  that  It  may,  speaking  gener- 
ally, be  safely  said  that  the  title  to  the  land 
Is  not  involved  in  such  a  proceeding,  but  that 
means  that  It  is  not  directly  Involved,  for. 
In  many  cases,  as  we  have  already  shown, 
It  may  become  Incidentally  one  of  the  ques- 
tions or  Issues  in  the  case,  which  must  be 
decided  before  the  main  Issue,  as  to  the  lo- 
cation of  the  dividing  line,  can  be  deter^ 
mined.  The  illustration  put  by  tbe  Chief 
Justice  is  an  apt  one.  I  refer  to  tbe  case 
of  a  partition  proceeding.  There  tbe  ques- 
tion of  title  Is  not  necessarily  involved,  but 
tt  may  become  necessary  upon  a  plea  of 
sole  seisin  to  determine  first  how  the  par- 
ties stand  wltb  reference  to  tbe  title,  before 
deciding  whether  they  are  tenants  In  com- 
mon, and  entitled  to  partition.  It  Is  a  pre- 
liminary question  which  must  be  settled  be- 
fore the  relief  prayed  can  be  granted.  A 
partitioa  proceeding  will  very  often  run  In- 
to an  action  of  ejectment  and  the  same  may 
be  said  of  a  processioning  proceeding.  In 
tbe  latter  case,  ownership  of  the  land  on 
either  side  of  tbe  alleged  disputed  line, 
which  is  a  prerequisite  to  the  right  of 
havii^  the  land  processioned,  cannot  always 
be  determined  by  mere  occupancy,  but  often 
will  require  an  Investigation  of  the  Utle,  as 
in  other  cashes  whore  the  issue  1b  not  prima;* 
rliy  Involved. 

JONES  et  al.  v.  COMMISSIONERS  OF 

STOKES  COUNTY. 

(Sopreme  Court  of  North  CaTolina.    ^ot.  18. 
1906.) 

L  Taxatioit  —  UniFOBiUTT  —  Payment  of 
Baiuoad  Bonds. 

Certain  townships  in  S.  county  having 
raised  taxes  to  pay  railroad  bonds.  Lews  1893, 
p.  430,  c.  448,  {  1,  98  amended  by  Laws  1S95, 
p.  182,  c  131,  providing  that  the  county  taxes 
oerived  from  the  railroad  property  in  those 
townships  whose  bonds  had  been  paid  should 
be  expended  exclusively  in  such  townships  in 
repairing  roads,  etc.,  until  the  amount  bo  used 
should  tolly  reimburse  tbe  townships  for  the 
anurant  paid  oat  on  mbscrlptions  to  the  rail- 


road, was  not  nnoonstltntlona),  as  interfering 
with  the  unifonnlty  and  equality  of  taxation. 

2.  MAHDAHnft— Bbkedies  op  Taxpatxbs. 

Where  the  commissioners  of  8.  county  re- 
fused to  comply  with  Laws  1893,  p.  430,  c.  448, 
{  1,  as  amended  by  Laws  1895,  p.  182,  c  131. 
providing  for  the  application  to  townships  of 
certain  railroad  taxes,  taxpayers  of  the  town- 
ship had  capacity  to  maintain  mandamus  pro- 
ceedings to  compel  compliance  with  such  act 
[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Mandamus,  §S  65,  56.] 

3.  LiUITATIOH  OF  AcnONB— MaNDAUUS. 

The  duty  of  the  county  commissioners  of 
S.  county  to  apportion  railroad  taxes  Imposed 
by  Laws  1893,  p.  430,  e.  448,  {  1.  as  amended 
by  lAWs  1805,  p.  182,  c  181.  being  a  prescriptive 
and  continuing  duty,  taxpayers'  action  to  com- 
pel performance  thereof  was  not  barred  by  limi- 
tations. 

4.  SaHK— NECS8SIT7  OF  BEUEF. 

Laws  1895,  p.  182,  c  131,  S  2,  require  the 
county  commissionerB  of  8.  coun^  to  Invest 
each  year.  In  interest-bearing  secnritles,  county 
taxes  derived  from  tbe  taxation  of  the  proper^ 
of  a  certain  railroad  in  8.  township,  aa  a  sink- 
ing fund  for  the  payment,  at  maturity,  of  hoods 
issued  by  the  township  in  aid  of  the  rallnMtd. 
Held  that,  the  bonds  having  been  nald  off,  tax- 
payers were  not  entitled  to  compel  pnformasos 
of  such  TequlremenL 

Appeal  from  Superior  Court,  Stokes  Ooun- 
ty\  Ward,  Judge. 

Mandamng  on  petition  of  A.  Q.  Jones  and 
others  against  commissioners  of  Stokes  coun- 
ty. From  a  Jadgment  in  favor  of  plalntifT  for 
less  than  tbe  relief  demanded,  both  parties 
appeal  Affirmed. 

In  1880  Sauratown  and  Meadows  town- 
ships in  Stokes  county,  under  the  authority 
of  chapter  07,  p.  75,  Laws  1879,  voted  "to  sub- 
scribe $6,660.60  each  to  the  capital  stock  of 
the  Cape  Fear  &  Yadkin  Valley  Railroad 
Company  to  procure  said  railroad  to  be  built 
through  their  respective  townships,  and  to 
levy  a  tax  on  said  townships  to  pay  the  sub- 
scription, which  has  since  been  fully  paid 
up.  Tbe  road  was  built  through  said  town- 
ships and  has  since  become  the  property  of 
the  Southern  Railway  Company.  Meadows 
township  has  been  divided  into  two  town- 
ships, Meadows  end  Danbury.  In  1887,  said 
Sauratown  township.  Stokes  county,  under 
the  authority  of  chapter  87.  Laws  1887,  voted 
to  sobscrlbe  $10,000  to  the  capital  stock  of 
the  Roant^e  &  Southern  Railroad  Company 
to  procure  said  railroad  to  be  built  through 
the  township,  and  to  Issue  $10,000  in  bonds 
to  be  sold  to  pay  up  said  subscription,  which 
was  done,  and  subsequently  the  township 
paid  off  and  canceled  said  bonds.  Tbe  road 
was  built  tbrougb  said  township,  and  has 
since  become  the  property  of  the  Nmfolk  A 
Western  Railroad  Company.  In  189S  the 
Genial  Araembly  enacted  diapter  448,  p. 
430,  Laws  1883.  which,  aa  amended  by  chap- 
ter 181.  p.  182,  Laws  1896,  reads  as  follows: 

"Section  1.  Ttie  commissioners  of  Stokes 
county  are  hereby  authorized  and  directed  to 
set  apart  tcom  all  other  county  taxes  all  the 
taxes  paid  each  year  as  county  tKxea  by  tbe 
Cape  Feax  ft  Tadkln  Valley  Ralbroad  Com- 
pany .on  tbelr  pxapertjt  lying  and  belug  In 
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Sanratown  and  Meadows  townships  of  said 
ooiinty  of  Stokes;  and  the  same  so  respec- 
tively paid  each  year  on  the  property  In  each  - 
of  said  townships  by  said  railroad  company, 
shall  be  divided  Into  two  equal  shares,  one 
half  thereof  to  belong  to  Saoratown  town- 
ship, and  the  other  half  to  belong  to  the  ter- 
ritory now  embraced  In  Meadows  and  Dan- 
bury  townships,  to  be  divided  between  said 
Meadows  and  Danbury  townshl[>s  In  propor* 
tlon  to  the  amount  of  taxes  paid  by  said  ter- 
ritory now  embraced  In  Danbury  and  Mead- 
ow§  townships,  respectively,  to  the  Oape  Fear 
&  Yadkin  Valley  Railroad  Company,  and 
shall  be  expended  delusively  within  the  said 
Sanratown  and  Meadows  and  Danbury  town- 
ships, resi)ectlve]y,  for  repairing  the  public 
roads,  building  bridges,  extending  schools,  or 
such  other  purposes  as  the  Commissioners 
may  deem  best,  and  not  otherwise.** 

Sec.  2.  The  commissioners  of  Stokes  coun- 
ty are  authorized  and  directed  to  invest  each 
year  In  Interest-bearing  secarltlee,  which  in 
their  judgment  are  safe  and  reliable,  the  sur- 
plus money  arising  from  the  county  taxes 
paid  by  the  Norfolk  &  Western  Railroad 
Ck)mpany,  over  and  above  the  amount  re- 
quired to  pay  Interest  on  the  bonds  Issued 
by  Sanratown  township  In  aid  of  said  rail- 
road, on  all  their  property  tying  and  being  In 
Sauratown  township,  In  said  county  of  Stev- 
es, the  Interest  on  the  bonds  outstanding  first 
having  been  paid  each  year  before  said  sur- 
plus Is  Invested;  and  the  surplus  so  Invested 
shall  be  a  sinking  fund  for  the  redemption  of 
the  bonds  at  maturity.  It  being  the  Intention 
of  this  act  that  the  surplus  shall  not  be  used 
by  the  county  as  a  part  of  the  general  coun- 
ty fund,  but  for  the  purpose  herein  set  forth. 

Sec.  3.  That  whenever  the  bonded  debt, 
principal  and  Interest,  of  said  township,  con- 
structed tn  aid  of  the  Roanoke  &  Southern, 
now  the  Norfolk  &  Western  Railroad,  shall 
have  been  paid  by  said  county  taxes  on  said 
road,  and  the  said  township  folly  reimbursed 
for  what  has  tteen  already  paid,  and  whea< 
ever  the  Meadow  township  shall  be  fully  re- 
imbursed and  said  taxes,  principal  and  inter- 
est, the  amount  paid  by  said  township  that 
this  act  shall  cease  to  be  operative,  and  all 
soch  taxes  shall  be  paid  Into  the  general 
county  fund. 

This  Is  an  action  brought  by  these  tax- 
payers of  the  aforesaid  townships,  on  behalf 
of  all  the  taxpayers  therein,  averring  that 
the  defendant,  board  of  county  commlsslou- 
era  of  Stokea,  has  never  complied  with  the 
requirements  of  the  aforesaid  acts,  but  has 
collected  the  taxes  on  said  railroad  property 
in  said  townships,  and  has  applied  tbem  to 
general  county  purposes,  and,  though  a  de- 
mand was  made  on  the  board,  before  bringing 
this  action,  that  It  should  apply  the  afore- 
said taxes  to  the  purposes  set  out  and  requir- 
ed by  said  acts,  the  defendant  refused  to  do 
BO.  The  relief  sought  Is  a  mandamus  to  com- 
pel tbe  defendant  to  comply  with  the  statute 
by  applying  the  taxea  raised  on  said  rallEoad 


property  In  the  townships  named,  as  follows: 
"That  the  taxes  levied  on  the  property  for- 
merly owned  by  the  Cape  Fear  &  Yadliin 
Valley  Railroad  Company  be  applied' to  re- 
pairing the  public  roads  in  said  townships 
and  for  the  other  purposes  set  out  In  said 
act,  and  that  the  taxes  levied  on  the  property 
owned  by  the  Norfolk  &  Western  Railway 
Company  be  paid  to  said  Sauratown  township 
until  said  township  is  reimbursed  In  both  the 
principal  and  the  Interest  paid  on  said  bcmd- 
ed  Indebtedness  of  $10,000,"  and  for  a  refer- 
ence to  ascertain  the  sum  that  should  be  so 
applied.  His  honor  granted  Judgment  as 
asked  in  favor  of  tbe  platntltTs  as  to  the 
taxes  hereafter  to  be  collected  on  the  South- 
ern Railway  In  said  township,  that  the  same 
shall  be  applied  as  provided  In  section  1  of 
the  act  In  the  manner  and  to  the  extent  there- 
in mentioned,  and  for  a  reference  to  ascer* 
tain  the  amount  From  this  order,  the  de* 
fendant  appealed. 

It  was  futher  adjudged  that  Sanratown 
township  is  not  entitled  to  be  reimbursed  in 
any  amount  for  the  sums  paid  out  on  the 
subscription  for  building  the  Roanoke  ft 
Southern  Railroad,  and  from  this  order  tbe 
plaintiff  appealed. 

Lindsay  Patterson  and  W.  W.  King,  tot 
ptaitttlfl.  Manly  &  Hendren  and  N.  a  Fe- 
tree,  for  dtfendant. 

Defendant's  Appeal. 

CLARK,  a  J.  (after  stating  the  case). 
The  township  named  In  the  act  having,  by 
the  extra  texatlon  they  had  Imposed  upon 
themselves,  procured  the  building  through 
their  territory  of  the  Cape  Fear  A  Yadkin 
Valley  Railroad,  now  the  property  of  the 
Southern  Railway  Company,  the  General  As- 
sembly thought  It  Just  and  equitable  that  tbe 
county  taxes  derived  from  such  property 
in  those  townships  should  be  expended  exclu- 
sively in  said  townships  "In  repairing  roads, 
building  bridges,  extending  schools,  or  such 
other  purposes  as  the  commissioners  may 
deem  best,"  until  the  amount  so  used  In  said 
townships  should  fully  reimburse  them  for  the 
amount  paid  out  on  subscriptions  to  aid  fn 
building  said  railroad.  We  know  of  no  pro- 
vision In  the  Constitution  which  disables  the 
Legislature  from  passing  such  act. 

The  defendant  contends  that  tbe  act  In- 
terfers  wfth  the  requirement  of  uniformity 
and  equality  of  taxation.  But  there  is  no 
constitutional  requirement  that  the  tox  rate 
for  county  purposes  shall  be  the  same  every* 
where.  It  varies  in  the  different  counties. 
The  rate  of  taxation  may  vary  In  difterent 
townships,  parts  of  townsblps,  dIstrlctB. 
towns,  and  cities  In  the  same  county,  as 
where  some  have  voted'  extra  taxation  Cor 
roads,  fences,  schools,  etc.  and  In  this  veiy 
Instance  the  taxes  were  higher  a  few  yean 
ago  tn  those  three  townships,  by  reason  of 
the  tax  to  pay  their  railroad  subscription— 
an  ineQuallty  for  which  this  act  seeks  to 
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reimburse  tbem.  In  fact  tbe  levy  for  county 
taxation  Is  nntform  ttarougfaout  ttie  county 
under  tbis  act,  which  Is  merely  a  legislative 
requirement  of  tbe  appropriation  of  money 
raised  from  certain  property  taxes,  In  those 
townships,  to  certain  public  purposes  there- 
in, which  the  General  Assembly  tiiought  just 
and  pn^r.  The  act  does  not  Interfere  with 
the  constitutional  proTlslon  appropriating 
tbe  poll  tax  and  fines,  fcfffeltorea,  and  penal- 
ties. The  defendant  suggests,  however,  that 
it  Infringes  upon  the  ivoTisIons  of  tbe  Con- 
stitution "ratablishing  counties  and  requiring 
them  to  be  maintained  in  their  Integrity." 
But  we  do  not  And  any  snch  provisions.  Tbe 
ConsUtntlon  recf^Izes  the  existence  of  ooon- 
tles,  townships,  cities,  and  towns  as  gorem- 
mental  agrades  (Wblte  t.  Oommlssloners,  90 
K.  a  437,  47  Am.  Rep.  634),  but  they  are 
an  l^slatlve  creations  and  subject  to  be 
changed  (Dare  t.  Currituck,  9S  N.  G.  189. 
Harris  r.  Wright,  121  N.  C.  172,  28  8.  B. 
26»),  abolished  (Mills  r.  wmiams.  33  N.  a 
5.18),  or  divided  (McCormac  t.  Commission- 
ers. 90  N.  a  441)  at  the  will  of  the  General 
Assembly.  In  Tate  t.  Commisslonera,  122  K 
a  SIS,  SO  8.  E.  852,  it  Is  mentioned  that  the 
name!  of  14  oounUes,  formerly  existing,  have 
dlsa^eared  from  the  map  of  the  stat&  An- 
other (Polk)  was  once  abolished  and  snbse- 
Queotly  recreated.  A  case  exactly  in  point 
witii  fhla  In  Glaik  t.  Sheldon.  106  N.  T.  104. 
12  R.  B.  841,  which  held  constitntl<HiaI  an 
act  "directing  and  providing  for  the  appllca* 
tlon  of  taxes  assessed  upon  any  railroad  in 
a  town,  city,  or  village  towards  the  redemp- 
tion of  bonds  Issued  by  the  municipality  to 
aid  in  the  construction  of  snch  railroad."  and 
pointed  out  that  this  did  not  impose  a  tax 
upon  prc^rty  in  other  portions  of  the  county 
for  the  ben^t  of  any  township,  city,  or  town, 
but  simply  appr(q>rlated  the  taxation  upon 
Buch  railroad  property  for  the  benefit  of  the 
municipality  which  had  incurred  a  burden 
to  procure  the  building  of  such  railroad. 
Tlie  same  view  is  upheld  in  Commlsflioners 
T.  Lucas,  93  TJ.  S.  lOS,  23  L.  Ed.  822.  It 
rested  in  tbe  Judgment  of  the  General  As- 
sembly to  direct  the  commissioners  of  Stokes 
county  to  make  this  application  of  the  county 
taxes  derived  from  railroad  property  in  those 
townships.  Should  this  statute  not  meet  the 
approval  of  subsequent  Legislatures  it  can  be 
repealed,  but  unless  repealed  it  Is  the  duty 
of  the  county  commissioners  to  obey  It.  until, 
as  provided  therein,  the  townships  named  in 
section  1  shall  be  telmburaed  is  tiie  manner 
stated. 

It  was  competent  for  these  piainticrs,  tax- 
payers in  said  township,  to  bring  this  action, 
"the  question  being  one  of  common  or  general 
interest"  to  all  the  taxpayers  therein.  Re- 
Tlsal  19Q6,  S  411;  Bronson  v.  Insurance  Co., 
85  N.  C.  411;  Thames  v.  Jones.  97  N.  0.  121, 
1  S.  E.  692;  McMillan  v.  Reeves,  102  N.  a 
550,  9  S.  B.  449.  Nor  Is  there  any  statute 
of  Hmitatloni;   Hie  nlaintiff  is  not  seeking 


to  recover  a  debt,  nor  even  to  compel  the 
county  commisaioners  to  acco\mt  for  tbe 
taxes  heretofore  collected  on  railroad  prop- 
wty  In  said  townships,  but  the  relief  sought 
is  prospective,  to  require  compliance  with 
the  statute  in  future.  It  imposes  a  continu- 
ing duty  until  it  shall  be  complied  with  or 
repealed. 
No  errw. 

Ralntitra  Appeal. 

Section  2  of  the  act  (Laws  1895,  p.  1^  c. 
181)  requires  the  county  commissioners  to 
Invest  each  year,  in  Interest-bearing  securi- 
ties, the  county  taxes  derived  from  the 
taxation  of  tbe  property  of  the  Norfolk  & 
Western  Bailroad  Company  in  Sanratown 
township,  as  a  ainking  fund  for  the  pay- 
ment, at  maturity,  of  the  bonds  lasued  by 
said  township  to  aid  in  building  said  rail- 
road (after  first  deducting  thereout  enough 
to  pay  the  current  interest).  As  tiie  bonds 
of  said  township  have  been  paid  off,  there 
Is  no  sinking  fund  required  to  pay  tbe  bonds, 
and  the  mandamus  In  this  regard  was  prop- 
erly refused. 

It  would  have  been  otherwise  If  this  section 
had.  like  section  1,  required  the  reimburse- 
ment of  that  township  by  disbursing  the 
taxation,  derived  from  said  railroad,  for 
roads,  schools,  etc.  In  the  townships  named. 
Whether  It  shall  be  so  amended  is  a  matter 
fot*  the  L^alatnre.  The  statute  does  not 
now  so  require^ 

No  ema-. 


GARLBTON  T.  YADKIN  B.  GO.  et  aL 

(Supreme  Oonct  of  North  Oarolhuu  Nor.  18, 
1906.) 

1.  Garrubs— iRJUtfr  TO  PAB8Eiroxa~Lu.Bn.- 
iTT  or  Lessob  or  Ra.ilboao  fob  Injust  bt 
Lessei:. 

A  railroad  company,  which  has  leased  Its 
track  and  rolHag  stocit  to  another  corporation, 
is  liable  for  injary  to  a  passenger  caused 
the  negligence  of  the  lessee's  serrants. 

[Bd.  Note. — For  casea  In  point,  sea  Tot  9, 
Cent  Dig.  Carriers,  t  1249.] 

2  SaVB-^OTNOEB  or  DBrBHDl.NT8. 

Railroad  companies  Jointly  operating  their 
roads  through  tha  agency  of  a  lessee  may  be 
joined  In  one  action  for  negHf^enl  injuries  to 
a  passenger  being  carried  over  their  lines,  where 
the  neglfgent  acts  were  continuous  and  charge- 
able to  the  common  agent  of  the  leease. 

[Ed.  Note^For  eases  In  point,  see  vtd.  9. 
Cent  Dig.  (3arriers,  |  1251.1 

Appeal  from  Superior  Gourt,  Bowan  Coun- 
ty;  Justice,  Judge. 

Action  by  P.  fir.  Carleton,  as  administrator, 
against  tbe  TadUn  Railroad  (Company  and 
another.  From  a  Judgment  fbr  plaintiff,  de- 
fendants appeal.  Affirmed. 

This  action  was  brought  for  the  purpose 
of  recovering  damages  by  reason  of  the  death 
of  plaintiff's  Intestate  alleged  to  have  been 
caused  by  the  negligence  defendants.  Tbe 
plaintiff  alleged:  That  the  defendanta,  the 
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YadkiD  Ballroad  Ompuij  and  North  Caro- 
lina Ballroad  Gompao^,  are  separate  and  dis- 
tinct corporatkHiB,  and,  as  sncb,  are  mgaged 
tn  the  buslneaa  of  eommtm  carrion  of  passen- 
gers and  freli^b  Tbe  defendant  Tadkln 
Railroad  Company  otrns  a  line  of  railroad 
extoidlnc  from  Salisbury,  N.  to  Norwood^ 
N.  a,  and  tbe  defradant  North  Carolina 
Ballroad  Company  owns  the  line  of  railroad 
extending  from  OreenAon,  N.  C^  rla  Salla- 
bnry»  to  Charlotte,  N.  C  That  prior  to  and 
at  the  time  of  the  negligence  complained  of, 
both  of  said  defendants  had  leased  their 
aforosald  line  of  railroad  to  the  Southern 
Bauroad  Oimipany,  a  corporation  existing 
under  and  by  virtue  of  tbe  laws  of  the  state 
of  Virginia,  and  Tlrtne  ot  said  lease  tbe 
said  lessee  company,  by  permission  and  con- 
sent of  defendants,  bad  contnd  and  posses- 
sion of  the  aforesaid  lines  of  railroad,  and 
was  running  its  trains  and  cars  thereoTa* 
in  chaise  of  its  serrantSt  agmts,  and  em- 
ployes. That  both  defendants  operate  joint- 
ly the  lines  of  said  railroad  from  tbe  Salla- 
bory  depot  to  the  Salisbury  cotton  mills, 
-which  Is  a  part  of  tbe  North  Carolina 
Railroad  rigbt  of  way.  That  on  Au- 
gust 22,  190S,  plalntlfTs  intestate  pur- 
chased of  said  lessee  company's  agent  at 
Norwood  a  ticket  from  that  point  to  his 
borne,  and  became  a  passenger  on  said  line  of 
railroad  belonging  to  the  said  defendant  Yad- 
kin Ballroad  Company.  That  after  becoming 
said  passenger,  and  taking  a  seat  In  one  of 
tbe  passenger  cars  on  said  line,  said  Intestate 
became  suddenly  ill  and  unconscious,  and 
that  shortly  thereafter  the  conductor  on  said 
train  aroused  said  Intestate,  and  obtained 
his  ticket.  Said  conductor  then  saw  and  r» 
allzed  that  said  intestate  was  dangerously 
ill.  but  negligently  and  carelessly  passed  him 
hy  without  providing  hiin  with  any  com- 
forts, restoratlTes,  medicines,  or  physician, 
and  negligently  and  carelessly  failed  to  notl< 
fy  any  physician  of  the  serious  condition 
of  said  Intestate,  although  six  towns  were 
passed  through  In  which  physicians  resided, 
and  which  could  have  been  easily  procured. 
If  the  conductor  on  said  train  had  performed 
bis  duty  to  said  Intestate.  That  said  lessee 
negligently  and  carelessly  failed  to  remove 
said  intestate  from  said  train  after  he  be 
came  ill  and  unconscious,  but  negligently 
brought  him  on  to  Salisbury;  said  train  ar- 
riving at  7:10  o'clock  p.  m.  That  aforesaid 
lessee,  through  Its  servants  and  agents,  fail- 
ed to  remove  said  intestate  from  said  car, 
or  to  provide  him  with  any  physician,  etc., 
bot  negligently  placed  said  car  upon  one  side 
of  Its  tntik,  with  said  Intestate  as  the  only 
passenger  or  person  therein,  and  negligently 
left  said  Intestate  in  said  car  on  said  side 
track  until  10  o'clock  next  morning  without 
attention,  etc.  That  about  12  o'dodc  said 
Intestate  died. 

The  defendant  Yadkin  Railroad  Company 
demurred  to  the  complaint,  and  assigned  as 


ground  of  demurrer:  "(I)  The  plaintiff  has 
Joined  two  s^arato  and  distinct  causes  of 
action  arising  out  of  an  all^ted  tort  against 
two  separate  and  distinct  defendants :  First, 
an  alleged  cause  of  action  against  the  North 
Carolina  Railroad  Company  for  alleged  acts 
of  negligence  by  the  onployte  of  tbe  fiiouth- 
em  Ballway  Compai^,  while  the  Southern 
Railway  Company  was  alleged  to  be  operat- 
ing a  train  over  the  railroad  trades  of  tbe 
North  Carolina  Ballroad  Company,  and  while 
said  trato  was  not  on  any  railroad  tracks  of 
this  defendant,  with  an  alleged  amao  ot  ac- 
tion against  this  defendant,  for  tbe  alleged 
negligence  of  tbe  employes  of  the  Southern 
Ballway  Company,  wblle  operating  a  train 
over  the  railroad  of  this  defendant,  and 
before  tbe  said  train  reached  the  railroad 
of  tbe  North  Carolina  Ralhroad  Company;  sec- 
cmd,  that  as  to  this  defendant,  complaint  does 
not  state  facts  constituting  a  cause  of  action 
aa  to  those  matters  alleged  to  have  occorred 
after  the  said  train  left  the  said  road  of  this 
defendant,  and  said  cause  of  action  for  aucta 
alleged  negligent  acts  Is  solely  against  tbe 
North  Carolina  Ballroad  Company,  and  said 
cause  of  action  has  been  Improperly  Joined 
with  an  alleged  cause  of  action  against  ttils 
defendant  for  matters  alleged  to  bare  oc- 
curred on  the  road  and  trat^  of  this  de- 
f^idant,  over  which  It  Is  not  alleged  that 
the  North  Carolina  Railroad  Company  bad 
any  control.  (2)  It  does  not  appear  from 
the  said  complaint,  and  It  Is  not  alleged,  that 
the  allied  acts  of  negllgMice  all^d  to  have 
occurred  upon  the  road  of  this  defendant, 
caused  the  death  of  the  platotifTs  toteatate. 
(3)  It  does  not  appear  from  fbe  said  com- 
plaint that  any  acts  done  or  failed  to  be 
done  while  the  said  train  was  on  tbe  trade 
or  road  of  this  defendant  caused  tbe  death 
of  the  ptaintllTs  Intestate." 

The  defendant  North  Carolina  Railroad 
Company  demurred  for  the  same  causes  set 
forth  in  tbe  demurrer  of  Its  codefendant 
The  cause  coming  on  for  hearing,  the  court 
overruled  both  demurrers.  Defendanto  were 
allowed  to  file  answer.  Defendanto  except* 
ed,  and  appealed. 

T.  C.  Linn,  for  appellant.  B.  Lee  Wright 
for  appellee. 

CONNOR,  J.  (after  stotlng  the  fftcto).  That 
a  railroad  company  which  baa  leased  Ito 
roadbed,  track,  and  rolling  stock  to  another 
corporation  Is  IlaUe  for  tbe  torts  of  the 
lessee  has  hem  so  frequently  decided  1^  tbla 
and  other  courts  that  It  cannot  now  be  ccmsld- 
ered  open  to  discussion.  Ayeodk  t.  Ballroad, 
89  N.  a  821 ;  Logan  t.  BaUroad,  lie  N.  C 
MO,  21  S.  E.  8S9;  TUlett  T.  Railroad,  118 
N.  a  lOSl,  24  8.  m  111 ;  Norton  t.  Ballroad. 
122  N.  C  910,  2d  S.  B.  886;  Fierce  t.  Rail- 
road. 124  N.  O.  83,  82  S.  E.  800.  44  L.  B. 
A.  8ia  That  this  liability  extends  to  an  In- 
Jury  sustained  by  a  passenger  by  the  ne^l< 
gence  of  the  servante  of  the  lessee  Is  dedded 
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In  TIUettfB  Case,  snpra.  In  Rocky  Mount 
MUl8  T.  ZUlIroiLd,  119  N.  a  ODS,  25  a  S. 
8B^  68  Am.  8t  Rep.  682,  It  was  shown  that 
a  number  of  railroad  companies  formed  an 
association  nnder  tbo  name  of  the  "Atlantic 
Coast  Dispatch";  that  bills  of  lading  were 
Issued  In  the  name  o^  and  1^,  the  said  as- 
sodatUm,  which  It  undertook  to  carr^ 
freight  from  Lowell,  Mass.,  to  Rocky  Ibmnt, 
N.  C.  Foe  n^lgent  deiay  In  earrylnK  sndi 
frelKht  the  consignee  sued  two  road  members 
of  the  association.  Folrcloth,  C  J.,  said: 
"Upon  examination  and  reflection,  we  are  of 
the  opiidon  that  the  defndants  and  fhtAt  con- 
necting Unee  are  Jointly  liable,  each  for  the 
others,  on  the  contract  before  us;  *  *  * 
that  la  to  say,  that  they  are  engi^ed  In  bnsl' 
ness  as  partners  under  the  name  of  the 
'Atlantic  Ooast  Dispatch.*  They  are  still 
common  carriers;  none  the  lea  so  because 
thv  have  certain  atlpnlatlons.  Having  Joint- 
ly agreed  to  conduct  the  *A1I  Rail  Fast 
Freight  lAaaf  nnder  the  name  above  stated, 
*  *  *  and  having  so  Informed  the  public; 
and  ao  contracted  with  the  plaintiff,  their 
true  cbaracter  Is  fixed  by  the  law  accord^ 
to  the  nature  of  their  business."  The  de- 
murrer and  argnmott  made  to  sustain  It  falls 
to  note  the  allegation  "that  both  defendanto 
operate  Jobitly  tbe  line  of  said  railroad  from 
tb9  Sallrtrary  depot  to  tbe  Salisbury  cotton 
mills,  and  which  Is  a  part  of  the  NorUi  Caro- 
lina Railroad  rl^t  of  way,"  and  tlie  furttier 
all^atlon  that  the  {rialntifTs  Intestate  pur- 
chased a  tldret  of  the  agent  of  the  lessee  of 
said  roads  from  Norwood  to  Salisbury.  The 
ctrnductor  was  tbe  employ^  of  the  lessee,  and 
the  agents  and  servants  whose  n^Ilgence 
Is  complained  of  were  In  ttie  emidoyment  of 
tbe  lessee.  The  case  presoited  by  the  ooot- 
plaint  comes  to  tills:  Two  railroad  cor- 
porations Jointly  operating  their  properties 
tlmmgh  the  agimcy  of  a  lessee  betweoi  two 
pointy  connected  by  their  roadbeda  and 
tracks  in  the  discharge  of  their  duty  as 
common  carriers,  undertake  to  carry  plain- 
tiff's inteatato  over  their  tracks  from  Nor- 
wood to  Salisbury.  Why  should  they  not 
be  Jidntly  liable  for  a  failure  to  discharge 
the  duty  undertaken  In  a  Joint  iqwration  and 
use  of  ttielr  property  In  the  exercise  of  tbetr 
teancbise?  To  bold  otherwise  would  violate 
elementary  principles  ot  law.  and  practically 
daay  to  tbe  passenger  any  remedy.  It  mi^ 
be  that  he  could,  if  so  advised,  sue  each  road 
separately,  but  as  in  a  case  like  the  one  dis- 
posed by  the  complaint,  where  the  negligent 
acta  were  continuous,  and  chai^eable  to  tbe 
common  agent  of  the  defendant's  leasee,  who 
tor  tbe  purpose  of  this  case  must  be  con- 
sidered as  the  defendants  themselves,  we  can 
see  no  reason  why  be  may  not  Join  them  in 
one  action.  The  underlying  principle  upon 
which  tbe  decision  Is  based  is  the  liability 
of  the  lessor  for  the  acts  of  Ito  lessee ;  this 
being  based  upon  the  principle  that  a  railroad 
company  cannot  divest  Itself  of  Ita  duty  to  the 
public  or  its  consequrait  liability  by  leasing  ite 


track,  or  In  any  otiier  manner  permltttng  Its 
track  to  be  used  by  some  other  corporation. 
For  the  puHKwe  of  this  aM>eaI  the  relatltm 
of  the  two  roads  must  be  construed  as  a  Joint 
undertaking  In  the  dls<diarge  of  their  duty  to 
the  public  as  common  carriers,  using  the  les* 
see  as  tbrir  common  agmt  for  that  purpose. 
In  this  point  of  view  it  is  immaterial  whetli- 
er  we  treat  tbe  cause  of  actim  as  for  a 
breach  of  contractual  duty  or  a  tort  arising 
out  of  a  breach  of  contract  The  eauw  was 
argued  before  us  principally  upon  a  demurrw 
for  ml^foinder,  and  we  think  it  best  to  re- 
frain form  entering  Into  any  discussion  of 
the  merite  of  the  case  as  disclosed  by  the 
complaint  The  principles  applicable  to  the 
case  after  the  facto  shall  have  been  develc^ 
ed  on  tbe  trial  are  well  settled. 

The  Judgment,  overruling  tbe  demurrer  and 
directing  the  defendanto  to  answer  ow,  must 
be  affirmed. 

Affirmed. 

BROWN,  3,  (concurring).  I  concur  In  the 
jodgmmt  overruling  tbe  demurrer  because 
of  the  peculiar  wording  of  the  complaint 
whlcb  appears  to  allege  that  both  defeiidanta 
*^perate  Jointly"  the  lines  of  said  railroad 
from  Salisbury,  ete.,  wblch  allegation  was 
admitted  when  a  demurrer  waa  interposed. 
If  It  sbould  turn  out  whoi  the  real  facte  are 
found  npon  the  trial  (as  doubtless  it  will) 
that  the  (mly  connection  between  these  two 
defendanto  is  that  at  different  times  each 
leased  Ite  roadbed,  etc.,  to  the  Southern  Rail- 
way Company,  then  I  should  hold  that  in- 
suffidoit  to  create  a  liability  upon  the  part 
of  the  North  Carolina  Railroad  Company  for 
the  negligence  of  the  BouUieni  (the  lessee) 
upon  the  trades  of  tbe  Tadkln  road,  and  vice 
versa.  As  I  toterpret  Logan's  and  similar 
cases,  tbe  liability  of  the  lessor  company  for 
the  negligence  of  Ito  lessee  must  be  confined 
to  acta  occurring  on  the  lessor's  property. 
The  fact  that  tbe  Southern  holds  leases  of 
dlflerait  railroads,  runs  a  train  through  over 
each  trac^  and  sells  one  ticket  good  over 
all,  would  not  in  my  Judgment  alter  this  prin- 
ciple. 

Tbe  decision  In  tb»  Rocky  Mount  Mills 
Case  was  based  upop  tbe  Idea  tbat  different 
railroad  companies  engaged  actively  in  tbe 
transportation  of  merctaanflse  had  formed 
a  transportation  copartnership  under  the 
name  and  style  of  the  Aflanttc  Coast  Dls- 
pateh,  and  that  each  copartoer  was  liable  for 
tbe  acts  of  tbe  otb^  done  within  the  scope 
of  the  copartnership.  The  fact  that  two  rail- 
road corporations  happen  to  ind^>endently 
lease  their  properties  to  the  same  leesee  by 
different  leases  would  not  create  a  txanspor^ 
tatlon  copartnership  between  tbe  lessors,  or 
extmd  tbe  liability  of  each  lessor  for  the 
acta  of  the  lessee  beyond  each  lessor's  own 
pn^r^. 

Therefore,  I  hold  that  In  order  to  create 
a  liability  upon  the  part  of  the  North  Caro- 
lina Company,  It  must  be  estabKsbed  that 
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the  actionable  negligence — the  breach  of  duty 
npon  the  part  of  the  Southern — which  caused 
the  death  of  plafutlfTa  intestate  actually  oc- 
curred upon  the  property  of  the  Ncnth  Caro- 
lina Company. 

CLARK,  C.  J.  (concurring  with  Mr.  Jus- 
tice BROWN).  Barring  the  word  "jointly," 
which  doubtless  was  unadvisedly  used  In  the 
complaint,  I  think  that  there  Is  no  liability 
accruing  to  the  North  Carolina  Railroad 
Company  by  reason  of  any  misconduct  of  the 
conductor  of  the  Yadkin  Railroad  Company 
simply  because  both  roads  bad  been  leased 
to  the  same  lessee.  There  Is  no  contract 
between  the  two  lessors.  Nor,  when  the 
Tadkin  Railroad  Company,  acting  through  Its 
lessee,  contracted  to  take  a  passenger  from 
Norwood  to  Salisbury,  did  any  liability  arise 
to  the  North  Carolina  Railroad  Company  for 
mistreatment  of  a  passenger  from  the  fact 
Uiat  the  Tadkin  Railroad  Company  ran  Its 
train  for  1%  miles  over  the  track  of  the 
Vmth  Carolina  Railroad  Company.  The  lat- 
ter would  be  respraislble  to  the  public,  as  for 
flres  set  out  by  the  Tadkin  train  while  aa 
Its  track  (Aycock  t.  Railroad.  89  N.  C.  321), 
or  InJnrT  accmli^  to  any  one  on  tta  tracks; 
bnt  It  would  not  be  liable  for  any  breach 
of  ctmtract  or  tort  by  the  Tadkin  Company 
to  its  passengers  or  employte  (Wadilngton 
T.  Railroad,  101  N.  a  289,  7  S.  B.  789,  1 
L.  R.  A.  830;  White  r.  Railroad.  IIB  N.  a 
681,  20  S.  E.  191.  44  Am.  Bt  Rep.  489).  The 
Nwtli  Carolina  Railroad  Company  was  not 
the  leasee  of  the  Tadkin  Railroad  Company. 
uot  was  It  operating  the  latter's  train  merely 
because  it  ran  orer  the  North  Carolina  Rail* 
road  track  a  short  distance; 


WBBKS  T.  SFOONER. 

(Bniireme  Court  of  North  Guollna.    Oct  80. 
1900.) 

Bahkrttftct  —  Prrfebekobs  —  Tbanbfeb  ot 

PiopERTT— VAUnrrr. 

A  seller  aereed  to  sell  a  specified  number 
of  ties  to  be  delivered  on  a  vessel  at  a  place 
designated  to  a  buyer  wbo  agreed  to  Inspect  and 
count  the  ties,  and  settle  for  the  number  ac- 
cepted at  a  specified  sum.  The  bayer  received 
a  number  of  ties  shipped  to  blm  on  a  schooner, 
without  belsg  inspected  or  counted,  and  they 
were  en  route  when  the  seller  became  bank* 
mpt  Tbe  buyer,  when  the  ties  were  shipped, 
had  no  knowledge  of  the  insolvency  of  the  seller. 
Tbe  buyer,  on  leamiuK  of  tbe  seller's  iusolveocy, 
took  possession  of  another  lot  of  ties  ready  for 
shipment.  All  of  tbe  ties  had  been  invoiced  to 
the  buyer  and  drafts  at  the  specified  rate  had 
been  paid.  Held,  that  as  tbe  buyer  hsd  paid  a 
present  considerfltion  for  the  ties  received,  there 
was  no  preference  within  the  bankruptcy  act. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  I  259.] 

Appeal  from  Superior  Court,  New  Hanover 
County;   Webb,  Judge. 

Action  by  C.  D.  Weeks,  trustee  In  bank- 
ruptcy of  Flynn  &  Co.,  against  11.  J.  Spooner, 
Jr.  From  a  judgment  of  nonsuit,  plaintiff 
appeals.  Affirmed. 


Davis  &  Davis  and  B.  K.  Bryan,  tor  appel- 
lant.  Rountree  &  Cair  and  H.  HcClammy, 

for  appellee; 

CLARK,  C.  J.  This  action  Is  brought  hj 
the  plaintiff  as  trustee  In  bankruptcy  of 
Flynn  &  Co.  against  the  d^«idant  to  re- 
cover certain  cross-ties,  or  their  value,  re- 
ceived or  taken  possession  of  by  tbe  defend- 
ant  within  four  uumUis  prior  to  tbe  bank- 
ruptcy  of  Flynn  &  Co.,  and  therefore  alleged 
to  be  a  prefoence  within  the  bankrapt  law. 
Flynn  &  Co.  extracted  with  tbe  defendant, 
who  lived  in  Rhode  Island,  to  furnish  him 
"not  less  than  60,000  nor  more  than  75.000 
cross-ties,"  of  specified  description,  at  28  cents 
apiece,  said  ties  to  tM  deUTered  on  nssel  st 
Wilmington;  tiiat  vrbea  as  many  as  2,000 
at  any  time  were  assembled  at  Wilmington, 
Flynn  ft  Go.  wen  to  wMty  tiie  d^idant» 
and  conld  send  him  a  bill  or  Inroloe  oC  tbe 
same,  and  draw  therefor  25  cents  for  eadi 
tie;  that  tbe  ties  were  to  be  Injected  and 
eonntod  by  t|ie  defiandant  and  tha  nmniber 
accepted  should  be  settled  tor  at  SB  cents 
each.  43,000  cross-ties  were  billed  to  the  de- 
fendant, <m  which  In-roices  he  paid  25  cents 
each.  I.  &,  $12,OO0l  Of  tbe  ties  which  tbe 
defendant  received,  SJB79  were  sbtpped  to 
him  on  the  sdiooner  '*W.  P.  Hood"  wlfhont 
being  Inspected  or  counted,  and  were  still 
at  sea  en  ronte  to  Rhode  Island  when  1^ 
bankruptcy  occurred.  When  tiiese  were  ship, 
ped.  tbe  defendant  had  no  knowledge  of  tbe 
Insolvency  of  Flynn  ft  C&  AnothCT  lot  of 
8,744  ties  were  In  tbe  swamp  In  Brunswick 
county  when  the  defendant  learning  that 
Flynn  ft  Co.  wae  about  to  go  Into  bank- 
ruptcy, went  oyer,  and  took  possession  of 
the  same  before  the  petltlott  In  bankruptcy 
was  filed,  and  shipped  the  cross-ties.  Ail 
these  cross-ties,  and  more,  bad  been  biToiced 
to  the  defendant  and  drafts  at  tbe  rate  of 
S5  cents  fOr  eadi  tie  Invoiced  had  been  paid. 
After  allowing  for  these  two  lots  (and  those 
siblpped  previously)  it  was  found  that  Flynn 
&  Co.  bad  invoiced  more  ties  than  th^ 
bad  shipped,  and  had  been  paid  some  $5,000 
more  than  was  due  tbem.  The  defendant  fil- 
ed his  claim  In  bankruptcy  for  said  amount 
overpaid  by  him. 

There  can  be  no  question  as  to  the  first 
lot  of  ties.  The  evidence  Is  uncontradicted 
that  when  these  ties  were  paid  for  and 
shipped,  the  defendant  had  no  knowledge  of 
the  Insolvency  of  Flynn  &  Co.,  If  they  were 
then  Insolvent,  and  that  he  paid  a  present 
coDsideratlon.  It  is  true  the  ties  had  stlH 
to  be  Inspected,  and  tiiose  not  coming  up 
to  specifications  could  be  rejected,  but  that 
only  affected  the  amount  to  be  paid,  and 
did  not  prevent  the  title  passing  to  the  de- 
fendant on  delivery  to  tbe  carrier.  As  to 
the  second  lot  also,  the  defendant  paid  a 
pro'*ent  consideration,  the  ties  having  been 
bl]le<I  to  him.  and  paid  for  by  draft  drawn 
for  the  amount.   The  title  passed  to  him 
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wben  he  took  poueMion  of  tbem.  Thoogli 
Iw  knew  at  Hiat  time  tHat  Flynn  &  Co.  were 
faiRolTent  end  coDtemplated  bankrnptcy,  be 
took  odJs  hln  own  property  whlcb  be  bad 
paid  for.  Gbase  Denny,  130  Mass.  606. 
The  reqnlranmt  that  tbe  ties  sboold  be  de- 
livered on  Teasel  in  Wilmington  was  a  Btipu- 
lation  wbidi  conld  be  waived  by  the  defend- 
ant A  preference  within  four  montlia  prior 
to  bankniptey  la  held  Invalid  because  it 
dlndnishes  the  common  fund  by  the  mm  or 
pn^mty  giT»  tbe  preferred  creditor.  But 
wben  thoe  is  a  fall  and  fair  presmt  con- 
sideration, it  is  not  a  preference,  for  tbe 
fnod  Is  not  dlminiehed,  tbe  debtor  receiving 
In  iscbange  tbe  value  of  the  property  trans- 
ferred. Here,  the  defendanfe  case  la  atUl 
BtFonger,  for  be  not  only  paid  the  present 
CMislderatlon,  bnt,  by  virtue  of  the  Invoice 
and  draft  drawn  against  it  which  be  paid,  the 
rlj^t  to  possession  of  ttie  ties  had  passed  to 
him,  and,  of  conne.  tbe  title  wh«i  be  actually 
took  possession.  Tbe  cross-ties  were  cut  for 
tiK  defendant  under  Ms  contract  These 
spedOc  ties  w««  invoiced  and  paid  for, 
certainly  tlioee  shipped  and  those  taken 
posseeslim  «tt  were  idoitifled. 

In  nonsnlting  the  plaintiff  there  was  no 
error. 

WAXKEB,  J.,  concurs  In  result 


SHAW  V.  HIGHLAND  PARK  MFO.  CO. 

fSupr«ne  C!onrt  of  North  Carolioa.  Nov.  21, 

1906.) 

1.  Mastieb  and  Bkbvaitt— iNJtrans  to  Saav- 

ANT— SUFTTCIENCY  OF  EVIDENCE. 

Id  bd  action  for  injuries  to  a  servant,  evi- 
dence held  inaufBoIent  to  abow  that  tbe  gang* 
way  from  which  the  semmt  fell  was  in  a  de- 
fective condition. 

2.  Saue— Pbesuhptionb. 

In  an  action  for  injariea  to  a  servant  caused 
\fy  tbe  slipping  and  falling  of  n  plank  in  a 
gangway,  where  tbe  evidence  shows  that  the 
gangway  wsa  bnllt  hj  a  competent  bnllder,  od 
a  proper  plan,  of  good  material,  and  was  in 
good  condition  np  to  a  few  minutes  before  the 
plank  fell  with  the  plafntiflE,  the  occurrance  of 
the  accident  carries  with  it  no  presnmption  ot 
Diligence  on  the  part  of  the  employer. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  84.  Master  and  Servant,  8  881.] 

SL  BaUE— CoNTBIBTTTOBT  NeOLIOENCE — QUES- 

tion  fob  Jtjbt. 

In  an  action  for  Injuries  to  a  servant  caused 
fay  the  falling  of  the  bed  plate  of  a  cloth  press 
weighing  several  thousand  pounds,  it  was  a 
question  for  the  jury  whether  tbe  servant  was 
goilty  of  negligence  In  standing  before  the  plate 
u  it  stood  on  its  edge  and  directing  a  battering 
ram  propelled  against  It  from  tbe  opposite  aide. 

FEd.  Note^For  cases  in  point  see  Cent  Dig. 
TO).  84,  Master  and  Servant,  H  1088-1132L] 

Appeal  from  Superior  Court,  Mecklenburg 
Gonnty;  Fed)ies,  Judge. 

Action  by  J.  W.  Stiaw  against  ttbe  Highland 
FaA  Manufactoiliw  G<»npany.  From  a  jndg- 
moit  in  fevor  of  dtfendant,  plaintiff  appeals. 
Jndgmimt  on  first  cause  of  action  affirmed, 

66S.H.~28 


and  on  second  cause  of  action  reversed  and 
remanded. 

Action  to  recover  damages  for  personal  In- 
juries rec^ved  by  plaintiff  while  In  the 
employment  of  defendant  There  were  two 
separate  actions  for  dlstlnOt  Injurlea  at  dlf- 
ferent  times.  Tbe  actions  were  consolidated 
and  tried  upon  a  first  and  second  cause  of 
action.  Aa  to  first  cause  of  action,  the  court 
sustained  a  motion  by  defendant  to  mnisult 
As  to  second  cause  oi  action,  tbe  court  in- 
timated an  opinion  that,  upon  the  whole  evl- 
daice,  he  would  bistruct  the  Jury  that  if 
they  believed  it  the  plaintiff  was  not  wtttied 
to  recover.  Thereupon  plaintiff  submitted 
to  a  nonsuit,  and  frwn  tbe  Judgment  rendered, 
appealed. 

Burwell  A  Cansler  and  McNtncb  ft  Elrk- 
patri^  for  appellant  Tlllett  ft  Outbrle,  for 
appellee. 

BROWN,  J.  First  cause  of  action.  It  ap- 
pears from  tbe  evidence  that  the  plaintiff  was 
an  employd  of  the  defendant  and  general 
utility  man.  On  August  12,  1904,  plaintiff 
was  ordered  by  C.  W.  Johnston,  defendant's 
general  manager,  to  assiat  Robert  McAIIster 
In  measuring  the  quantity  of  brickwork  In 
the  walls  of  the  power  house.  Plaintiff  and 
McAllBter  went  upon  a  scaffold  around  the 
power  house  by  means  of  a  gangway,  whlcb 
led  from  the  ground  up  to  tbe  scaffold.  Mc- 
AIIster walked  on  the  same  side  of  the  gang- 
way as  be  aikd  plaintiff  went  up  that  the 
plalutiff  walked  on  in  returning.  After 
plaintiff  and  McAItster  had  taken  the  meas- 
urements of  the  brickwork,  McAIIster  came 
down  from  the  scaffold  ahead  of  the  plaintiff 
by  means  of  the  gangway.  Horace  Johnston, 
a  boy,  was  walking  down  tbe  gangway  In 
front  of  Shaw  and.  appearing  to  be  frighten- 
ed, plaintiff  caught  up  with  him,  and  walked 
down  the  gangway  side  by  side  with  him, 
plaintiff  walking  on  the  two  outside  planks, 
and  Johnston  walking  on  tbe  two  left-hand 
planks,  plaintiff  having  hold  of  Johnston's 
right  arm.  This  part  of  the  gangway  was 
about  12  feet  above  the  groimd.  The  two 
planks  on  which  plaintiff  was  walking  slip- 
ped off  from  the  bench,  or  cross-piece,  upon 
which  they  rested,  falling  with  the  plaintiff, 
whereby  be  was  Injured.  Tbe  scaffold  and 
gangway  were  wected  by  one  Brown,  a  repu- 
table contractor,  who  was  doing  the  brick- 
work for  a  new  mill  by  contract 

We  deem  It  unnecessary  to  consider  tbe 
question  so  ably  argued  as  to  defendant'a  lia- 
bility for  tbe  Injury  of  its  servant  upon 
the  scaffold  of  the  Independent  contractor. 
We  concede,  for  tbe  sake  of  the  argument 
that  the  gangway  and  scaffold  were  instru- 
mentalities of  the  defendant  and  then  we 
are  of  opinion  there  is  no  evidence  of  any 
brea^  of  duty  defendant  owed  plaintiff.  In 
order  to  oititie  plaintiff  to  recover  he  must 
prove  these  facts:  (1)  That  the  gangway 
was  In  a  defective  condition.    (2)  That  Its 
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defective  condltlw  was  the  proximate  cause 
of  bis  Injury.  (3)  That  the  defendant  knew 
of  Its  defectiTe  condition,  or  was  guilty  of 
negligence  In  not  discovering  and  repairing 
the  same.  Hudson  t.  Railroad,  104  N.  C 
491,  10  S.  E.  669.  We  tblnk  the  plaintiff  bos 
failed  on  all  three.  The  gangway  was  built 
by  8  reputable  contractor  and  used  constantly 
by  his  own  employes  without  accident 
There  is  no  evldmce  that  it  was  deficient  In 
strength  or  Improperly  constructed.  McAUs- 
ter,  a  heavier  man  tban  plaintiff,  had  safely 
preceded  plaintiff  up  the  same  gangway  only 
a  few  minutes  before.  Plaintiff  was  a  car- 
penter who  bad  built  scaffolds  aod  was  folly 
competent  to  Judge  of  the  safety  and  capacity 
of  the  one  he  ascended.  The  evidence  sbows 
a  gangway  built  by  a  competent  builder,  up- 
on a  proper  plan,  of  good  material,  capable 
of  sustaining  a  nnmt>er  of  people  and  heavy 
weights,  with  no  evidence  of  Its  being  out  of 
repair,  but,  on  the  contrary,  all  of  the  evi- 
dence showing  that  it  was  in  good  condition, 
safe  for  the  purposes  for  which  it  was  in- 
tended, as  tested  by  actual  use,  up  to  a  few 
minutes  before  the  plank  fell  with  the  plain- 
tiff. We  do  not  think,  taking  the  evidence 
.18  a  whole,  the  doctrine  of  res  ipsa  loqultor 
has  uiy  application  In  this  case.  The  fact 
of  an*  accident  carries  with  it  no  presump- 
tion of  negligence  on  the  part  of  the  employer. 
Patton  T.  Railroad  Go.,  170  U.  S.  658.  21  Sup. 
Ct.  275,  46  L.  Ed.  861.  The  case  of  Railroad 
V.  Barrett,  166  U.  S.  617,  17  Sup.  Ct  707, 
41  L.  Ed.  1136,  l8  cited  with  approval  In  the 
Patton  Case.  In  that  case  It  was  held  that 
the  plalutlff,  a  servant  who  was  Injured  by 
the  exptoston  of  a  bollw,  had  not  produced 
sufficient  evidence  to  go  to  the  Jury  when  he 
proved  the  fact  of  the  oploslon  and  tals  In- 
Jury  thereby.  The  court  held  thai;  in  ord«: 
to  make  out  his  case,  he  must  establish,  not 
only  that  the  boiler  was  deflective,  hot  most 
affirmatively  establish  such  other  facts  as 
constltate  negligence  on  the  part  of  the  mas- 
ter, to  wit  that  the  master  knew  of  the  de- 
fect, or,  by  the  exercise  of  ordinal  care, 
ought  to  have  known  of  It  There  have  been 
cases  wherein  ttie  clrcnmBtanees  snrroundli^ 
and  connected  with  the  occasion  of  the  in- 
jury were  sncb  that  th^  were  permitted  to 
go  to  the  Jury  and  to  be  considered  by  them 
upon  the  Issue  of  negligence.  This  Is  not 
Rucb  a  ca8&  Wbmble  v.  Orocery  Oo.,  18S 
N.  a  474,  47  S.  E.  493;  Stewart  t.  Carpet 
Co.,  188  N.  G.  60,  60  S.  E.  602  ;  Ross  T.  Cot- 
ton Mills,  140  N.  G.  116,  62  6.  E.  121,  lUK 
\.  (N.  S.)  298. 

Second  cause  of  action.  It  appears  from 
tbe  evidence  that  plaintiff  was  again  injured 
on  May  19,  1006,  while  engaged  in  assisting 
in,  and  directing  the  work  of,  tearing  down 
ft  cloth  press  in  defendant's  mill,  preparatory 
to  moving  It  to  another  part  of  the  bulldli^. 
The  press  consisted  of  a  top  piece  and  a  bed 
plate.  Plaintiff  had  taken  down  the  press 
and  was  radeavorlng  to  separate  the  plunger 
from  the  bed  plat&  The  bed  plate  was  4% 


feet  long,  3^  feet  wide,  and  3^  Inches  thick, 
and  weighed  several  thousand  pounds.  It 
had  a  shaft  called  a  "plunger"  fastened  in 
its  center,  which  extended  some  feet  from  it 
and  the  end  of  which  was  supported  by  a 
chain.  This  plunger  weighed  about  1,400 
pounds,  and  worked  up  and  down  in  a  cylin- 
der Immediately  under  the  bed  plate,  whicli, 
by  means  of  hydraulic  pressure,  was  used  to 
raise  and  lower  the  bed  plate  when  necessary. 
It  was  necessary  to  separate  the  pluiger 
from  the  bed  plate  in  order  to  move  the  ma- 
chine separately.  As  the  bed  plate  rested 
on  ite  edge,  it  leaned  a  little  towards  the 
plunger  and  away  from  the  plaintiff,  wtM> 
was  standing  oa  the  opposite  side  looking 
over  the  top  of  it  at  the  plunger,  while  he  di- 
rected two  of  the  boys  to  drive  it  out  of  the 
bed  plate  by  liitting  the  latter  first  on  one 
side  and  then  on  the  other,  of  the  plunger, 
with  a  piece  of  Iron  shafting  weighing  40 
or  60  pounds  used  as  a  battering  ram.  When 
the  plunger  was  knocked  loose,  the  bed  plate 
was  driven  over  <m  plaintiff  and  broke  hla 
leg.  There  was  evidence  tending  to  prove 
that  Cousteble,  the  superintendent  was  pres- 
ent and  saw  the  manner  in  which  it  bad 
been  done.  Plaintiff  testified  upon  the  ques- 
tion of  negligence  that  he  had  demanded 
more  help  and  also  sufflclent  blocks  and  teck- 
le  to  move  the  bed  plate,  and  that  the  sn- 
perlDtendent  refused  or  failed  to  furnish 
them,  but  directed  him  to  do  the  work  with- 
out them.  Plaintiff  also  testified  that  if 
they  bad  been  furnished,  he  would  have  fas- 
tened a  chain  around  the  bed  plate  while 
It  was  on  ite  edge,  and  have  secured  it  so 
it  could  not  have  fallen  when  the  blows  on 
it  succeeded  In  nnfastenlng  the  plunge. 

No  question  was  made  In  tlie  ai^nment  be- 
fore us  as  to  there  being  a  sufficiency  of 
evidence  to  go  to  the  Jury  tending  to  prove 
the  negligence.  It  appeared  to  be  conceded 
that  the  intimation  of  his  honor  as  to  bis 
clmrge  relates  solely  to  the  issue  of  contrlbu- 
teiy  n^Ilgenc&  It  Is  a^ed  that  tbe  plain- 
tiff according  to  his  own  evidence  was  In  a 
position  of  great  and  obvious  dang«>,  such 
as  no  prudent  man  would  occupy.  It  must 
be  admitted  that  to  stand  immediately  behind 
and  look  over  a  heavy  1>ed  plate  on  Its  edge 
and  direct  a  batterli^  ram  which  Is  being 
propelled  against  It  is  somewhat  of  a  dan- 
gerous business.  Whether  It  was  so  ohvioosly 
dangerous  that  no  prudent  man  would  bave 
acted  under  similar  circumstances  as  the 
plaintiff  did,  we  are  unable  to  say.  The  Ju- 
rors are  more  competent  to  pass  on  tliat  qne^ 
tlon  than  we  are.  If,  from  all  tbe  drcnm- 
stencea  surrounding  tbe  plaintiff,  the  Jury 
should  omclude  that  he  had  placed  himself 
In  a  position  of  obvious  danger,  such  as  no 
prudent  man  would  be  willing  to  incur,  be 
would  not  be  entitled  to  recover.  Marks  v. 
Cotton  Mills,  188  N.  a  402,  60  S.  E.  76a 
In  taking  this  question  from  the  considera- 
tion of  the  Jury  and  drawing  the  conclusion 
himself,  we  think  Ids  honor  wred. 
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The  Judgment  on  Uie  first  cause  of  action 
Is  affirmed.  As  to  the  second  cause  of  ac* 
tioa,  it  Is  ordered  that  the  cause  be  remanded 
for  a  new  trial.  Let  the  costs  Of  this  oonrt 
te  equally  divided. 

New  trlaL 

WALKER,  J.,  did  not  Sit  on  the  hearing 
of  this  case. 


HARRISON  T.  WESTERN  UNION  TELE- 
GRAPH CO. 

{Suprone  Court  of  North  Carolina.   Not.  21, 
1900.) 

1.  TeLEOBAPHS  —  MeSSAOES  —  POBPOSE  —  De-  * 

LAT  IN  DKLIVERT. 

Where  a  telegram  notified  a  stepmother  of 
the  death  of  her  stepson,  and  of  the  hour  fixed 
for  the  fnn^raL  It  should  not  be  construed  as 
merely  intended  to  notify  the  addressee  dl  the 
hour  of  the  Interment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  {  70.] 

2.  Same — Davaqeb— Uektai.  Aiiguish— Quxs* 
hon  for  jubz. 

Where,  In  an  acti(»i  against  a  telegraph 
rompany  for  delay  In  dellTerlng  a  death  mes- 
sage announcing  the  death  and  contemplated 
borial  of  plaintifrs  stepson,  she  testified  that 
she  had  raised  deceased  from  a  small  boy ;  that 
she  had  no  children  of  her  own  ;  that  she  treated 
bim  with  affection  and  would  have  attended  his 
fnneral  had  the  message  arrived  in  time,  but 
that  when  she  arrived  he  had  been  buried ;  that 
she  was  very  nervous,  and  would  never  "get 
over  it,"  whether  she  suffered  mental  angum 
for  which  she  was  entitled  to  recover  was  for 
the  Juiy. 

Appeal  from  Superior  Oonrt,  Rowan  Coun- 
ty; Conncill.  Judge. 

Aietlon  by  Annie  Harrison  against  Uio 
Western  Union  Telegraph  Company  for  de- 
lay In  delivering  telegram.  The  court  diar- 
ged  that  on  all  the  evidence  plalntur  was 
eutltled  to  recover  only  the  sum  of  iffi  oaits 
wtilch  was  the  cost  of  the  telegram,  and 
plaintiff  excepted  and  appealed.  Reversed 
la  part   Partial  new  trial  ordered. 

For  i^lnton  <m  ttyrmee  appeal  see  48  8. 
BL  772. 

R.  Lee  Wright  for  plalntUE.  Tlllett  * 
Gnthri^  for  d^endant 

BROWN,  J.  In  this  case  the  only  question 
before  us  relates  to  the  measure  of  damages 
the  plalntUE  Is  entitled  to  recover,  as  the 
Dcgligence  of  the  defraidant  is  very  i>rop- 
erly  admitted.  This  court  has.  In  its  ded- 
Bltnu,  laid  down  the  rule  governing  f  he  meaa* 
ore  of  damages,  and  has  held  that  such  dam- 
ages as  were  not  within  the  contonplatlon 
of  the  parties  cannot  be  recovered.  The  rule 
Is  aptly  stated  for  the  court  by  Mr.  Justice 
Walker  in  Williams  t.  Telegraph  Co.,  136  N. 
a  82,  48  &  B.  559:  "In  order  to  enable  him 
to  recover  substantial  damages,  based  upon 
his  moital  distress  and  snltering,  it  Is  neces- 
sary fiDr  him  to  show  that  the  defendant 
'^Id  reasonably  have  foreseoi  from  the  face 
of  the  message  that  such  damages  would  re- 
snlt  from  a  breach  of  its  contract  or  duty 


to  transmit  correctly,  or  that  It  bad  extrane- 
ous iuformatlen,  which  should  have  caused 
It  to  anticipate  Just  aucb  a  consequence  from 
a  neglect  of  Its  duty  towards  the  plaintiff." 
Not  only  was  defendant's  agent  notified  of 
the  Important  character  of  the  telegram,  but 
on  Its  face  It  stated  the  "pregnant  facts  of 
death  and  burial."  It  notified  a  stepmother 
of  the  death  of  ber  stepson,  and  of  tbe  hour 
fixed  for  the  fnneral.  We  think  the  learned 
counsel  for  the  defendant  takes  n  view  much 
too  restricted  when  he  contends  that  the 
only  purpose  of  tbe  telegram  was  to  notify 
the  mother  of  the  hour  of  the  Interment,  and 
that  nothing  else  was  reasonably  within  the 
contemplation  of  the  parties.  The  evident 
purpose  was  to  notify  the  stricken  mother 
at  once  that  ber  son  was  dead,  to  the  end 
that  she  might  come  without  delay,  and  have 
the  melancholy  pleasure,  and  perform  the 
the  sacred  duty,  of  being  with  his  remains 
as  long  as  possible  before  th^  were  commit- 
ted forever  to  the  grave.  The  fact  that  the 
hour  fixed  for  the  funeral  is  stated  in  the 
telegram  Is  a  mere  Incident  to  the  general 
purpose  for  which  the  telegram  was  evident- 
ly sent  It  was  most  natural  that  tbe  plain- 
tiff should  desire  to  know  tbe  hour  when 
the  burial  rites  would  be  performed,  but  not 
at  all  la  accord  with  the  promptings  of  the 
heart  of  the  average  woman  that  she  should 
be  content  to  put  off  coming  until  the  last 
moment  The  plaintiff  testified  she  would 
have  come  by  the  first  train  had  she  received 
the  tel^am  when  it  should,  with. due  dllh 
ence,  have  been  delivra^  to  her.  There  Is 
no  presumption  of  mental  anguish  growing 
ont  ot  the  relation  of  stepmothn-  and  son, 
but  under  oar  decisions  It  Is  a  fact  tiie 
plaintiff  may  prove,  if  she  can,  to  the  satis- 
faction of  the  Jury,  ft>r  the  state  of  the 
mind  Is  as  mudi  susceptible  of  proof  as  tbe 
ccHidltl<»i  of  the  stomadL 

Tlie  plaintilTs  testimony,  if  b^eved,  toids 
to  prove  something  more  than  mere  disap- 
pointment She  says:  "I  raised  tbe  deceas- 
ed from  the  time  he  was  a  small  boy,  and  be 
bad  been  wltti  me  from  then  until  Just  be- 
tore  lUs  death.  I  have  no  children  of  my 
own.  He  called  me  'mother.'  I  addressed 
him  as  son.  He  was  kind  to  me,  and  treated 
me  with  kindness  and  affection.  I  regarded 
him  as  my  own  son.  I  loved  him,  and  loved* 
him  dearly.  I  would  have  come  to  Salisbury 
if  I  had  received  the  message  In  tlma  I  did 
come  on  the  first  train  after  It  was  ddlvered 
to  m&  Whoi  I  arrived  he  bad  l>een  burled. 
I  did  not  get  to  Salisbury  in  time  to  attend 
the  funeral.  It  made  me  very  nervous,  and 
affected  me  so  that  I  can  never  get  over  it" 

We  think  tbe  cause  should  be  submitted 
to  tbe  Jury  under  jKvper  Instructions  to  the 
end  that  If  they  are  satisfied  the  plaintiff  has 
really  suffered  mental  anguish,  aa  dlsUnguIsb- 
ed  from  mere  disappointment,  they  may 
award  her  such  reasonable  sum  only,  as  will 
in  a  measure  OMnpensate  ber  for  the  Injury 
done  by  the  defaidanfs  neglli^eucei. 

Partial  new  trlaL 
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OLABK,  a  J.  (ontciirriii^.  Tbe  doctrine 
of  damasea  for  mental  angolsb  as  tbe  prob- 
able remit  to  be  anticipated  from  tbe  f&tl- 
ure  to  dellTer  messages  concerning  death  or 
Illness  Is  not  only  Imbedded  in  onr  decisions, 
but  it  was  ad(^ted  and  has  been  reiterated 
after  the  fullest  couslderatlm  and  npon  what 
seemed  and  still  seem  to  na  the  soundest 
prlnciplee  of  Justices  and  public  policy  aa 
well.  Inasmuch  as  the  -reprraentatlves  of 
tbe  telegraph  company  continue  to  question 
tiie  correctness  of  these  decisions  It  may  be 
well  to  again  notice  their  principal  an^uments 
which  are:  (1)  That  some  other  courts  have 
not  h^  the  telegraph  company  liable  for 
such  damages.  If  there  1b  any  force  in  this 
argomioit.  It  is  countervailed  by  the  fact  that 
the  courts  in  about  an  equal  number  of  states 
taaTe  sustained  the  doctrine^  Tbe  courts, 
maintaining  each  side  of  the  question,  are 
summed  up  by  Mr.  Justice  Douglas  in  Gre^ 
T.  Telegraph  Ga,  186  N.  G.  504,  G05,  49  S. 
B.  166^  67  L  B.  A.  966,  108  Am.  St  Rep.  955; 
also,  see  Bryan  t.  Tel^raph  Go.,  133  N.  C. 
aOS,  45  S.  E.  938,  and  Watson,  Fera.  InJ.  { 
4fi0k  It  has  b^i  contended  that  damages 
tor  moLtal  anguish  should  not  be  allowed 
because  tha«  can  be  no  exact  standard  of 
measurement  But  that  is  true  In  most  In- 
stances in  which  damages  of  any  kind  are 
sought,  eq>eclally  whwe  damages  are  sought 
for  wrongful  death  or  physical  suffering. 
Damages  for  mental  anguish  are  as  old  as 
the  law.  They  have  bem  allowed  in  all 
courts  where  they  are  accompanied  by  physic- 
al suffering,  and  damages  for  physical  suf- 
fering are  as  difficult  to  admeasure  as  those 
for  mental  suffering.  When  the  latter  alone 
are  sought  to  be  recovered  they  cannot  be 
more  difficult  to  measure  than  when  both 
mental  and  physical  suffering  are  to  be 
measured— a  double  uncertainty.  Besides  in 
very  many  instances,  damages  for  mental 
suffering  unaccompaDted  by  physical  suffer- 
ing have  long  been  allowed  In  all  courts  as 
in  actions  for  breach  of  promise  of  marriage, 
seduction,  libel,  slander,  malicious  arrest 
false  imprisonment  wrongfully  putting  a  pas- 
senger off  the  train,  and  other  Instances  dt- 
ed,  with  authorities.  Young  Telegraph  Co., 
107  N.  C.  384,  11  S.  B.  1044,  9  L.  R.  A.  669, 
22  Am.  St  Rep.  883.  To  say  that  most  of 
the  Instances  in  which  damages  have  been 
allowed  for  m«ital  anguish  unaccompanied 
by  physical  injury  have  been  actions  of  torts, 
not  actions  based  on  breach  of  contract,  is 
merely  to  allege  a  technical  distinction  with- 
out any  reason  for  a  difference.  There  are 
many  torts  in  which  no  mental  sufferings 
should  be  allowed  as  an  element  of  dama- 
ges, and  many  actions  ex  contractu  where 
they  should  be  allowed.  The  test  Is  not 
whether  tbe  action  under  our  former  prac- 
tice was  ex  delicto  or  ex  contractu,  but  the 
common  sense  ground,  whether  In  each  case, 
the  mental  suffering  is  the  natural  and  prob- 
able consequence  of  the  breech  of  contract 
or  tort  Croswell.  Elec.  S  640,  puts  this  clear- 
ly, "as  damages  are  allowed  for  pecuniary 


loss  when  the  subjectmatter  of  the  telegram 
is  a  pecuniary  transaction,  so  damages  should 
be  allowed  for  Injury  to  the  feellnga  wtam 
tbe  subject-matter  of  the  telegram  la  a  trans- 
action biTolTliv  fedlngs.  Thus  messages 
which,  on  their  face,  show  that  tbey  relate  to 
slckneas  or  Heath  of  relatives,  give  direct  In- 
formatlcm  to  the  telegraph  company  of  the 
nature  of  the  damages  which  may  be  suffered 
through  Its  n^lgence."  &)  The  third 
groond  usually  urged  In  behalf  of  a  defend- 
ant telegraph  company  Is  the  Inareaaed  llti- 
gatkm,  but  as  there  can  be  no  recovery  un- 
less the  company  has  been  negligent,  it  Is 
entirely  In  the  power  of  the  d^endant  to  re- 
lieve the  courts  of  the  labor,  and  Itself  of 
'  the  openae  of  the  threatened  additional  U^ 
Igatlon  by  faltl^ully  dischargtog  the  doty  it 
undertakes*  1^  virtue  of  the  public  tiwor 
chlse  It  enjoys,  of  dellvertaig  prompUy  and 
faithfully  tiie  messages  intrusted  to  It,  and 
which  It  Is  paid  to  transmit  A  fiUlnre  to 
do  so  'is  not  a  mere  breach  of  contract  but 
a  failure  to  perfonn  a  public  duty  which 
rests  upon  it  as  a  servant  of  the  people;" 
Reese  v.  Telegraph  Co.,  128  ImL  294,  2ft  N. 
E.  163,  7  L.  B.  A.  S83. 

As  was  said  In  Cashion  t.  Telegraph  Go^ 
128  N.  a  272,  81  S.  B.  494:  "A  quasi  public 
corporation,  exercising  extraordinary  powers 
and  receiving  enormous  ■  profits  solely  in  con- 
sideration of  the  performance  of  Ito  public 
duties,  cannot  be  permitted  to  neglect  or 
evade  those  dntlea  with  practical  Impnnitr* 
To  allow  it  to  cancel  all  liability  for  a  neg- 
ligence that  may  have  wrung  the  heart 
strings  of  the  citizen,  for  whose  sonice  It 
v^as  created,  by  refunding  the  2S  cents  which 
it  had  received,  but  never  earned,  would 
destroy  all  sense  of  responsibility."  It 
shocks  the  moral  sense  of  mankind.  In  all 
countries  but  this  the  telegraph  is  an  int^al 
part  of  the  post  office  department  (charging 
much  lower  rates  than  here)  and  the  direct 
exercise  of  public  opinion  compels  efficient  ' 
service,  as  In  our  postal  service.  But  here, 
notwithstanding  the  act  of  Congress  in  1869 
giving  the  government  the  option  to  take 
chai^  at  any  time  of  the  telegraph  service, 
and  tbe  recommendation  of  several  Post 
Masters  G^eral  that  this  be  done,  the  tele- 
graph service,  whose  efficiency  is  a  matter  of 
the  utmost  importance  to  the  public,  remains 
under  private  ownership,  and  public  opinion 
la  no  factor  In  securing  efficient  or  remorins 
inefficient  servants.  The  only  remedy  for  a 
citizen  wronged  by  delayed  or  undelivered  i 
messages,  are  damages  at  the  hands  of  a 
Jury  for  injuries  caused  by  such  negligence^ 
So  far  from  removing  the  Ilabiiity  for  negli- 
gence in  transmitting  messages  concerning 
death  or  illness,  the  public  judgment  and 
sense  of  Ju^^tice  have  been  always  exercised, 
when  exercised  at  all,  by  legislation  reversing 
previous  decisions  of  the  courts  which  had 

I held  telegraph  companies  not  liable  for  men- 
tal anguish,  caused  by  their  negligence  In 
such  cases,  as  In  South  Carolina,  AriouiMib 
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yii^laia.  and  other  states.  Meadows  t.  Tele- 
graph Co.,  132  N.  C.  44.  43  S.  E.  512.  Our 
stand  hag  been  taken  not  hastily  and  nnad- 
Tisedly  nor  been  adhered  to  by  mere  per- 
slstence,  but  has  been  founded  upon  Justice, 
and  the  "reason  of  tbe  tblng,"  as  It  baa 
seemed  to  na. 


HATES  T.  ATLANTA  ft  a  AIR-LINB  R.  R. 

(Supreme  Ooort  of  North  Ganltna.  Nor.  21, 
1900.) 

L  ACCOBD    AMD   SATISTACnOn  —  BXKOUTOBT 

GOKSTDERATTOM. 

Where  there  Is  an  agreement  to  settle  a 
controverted  demand  for  a  conalderation,  all  or 
a  portJoD  of- which  Is  executory,  the  defendant 
may  plead  it  as  a  defense,  by  making  proper 
averments  In  regard  to  performance,  as  &n  ac- 
cord and  satisfaction  of  the  original  demand. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  1,  Accord  and  Satisfaction,  |  155.J 

2L  RELEAflE—EXECUTION— FBAUD. 

Plaintiff,  who  was  illiterate,  was  induced 
to  settle  a  cause  of  action  aeatast  defendant 
railroad  company  for  injuries  tor  cash  and  de- 
fendant's obligation  to  give  him  employment  for 
hfe.  Defendant's  agent,  however,  produced  a  re- 
lease, which  contained  no  reference  to  such  em- 
ployment which  plaintiff  was  induced  to  sign 
on  the  misrepresentation  and  believing  that  it 
contained  tbe  contract  of  employment  agreed  on, 
after  which  defendant  refused  to  give  plaintiff 
employmwt.  Held,  that  the  release  was  void 
for  frand,  and  constituted  no  defense  to  plain- 
tiff's cause  of  action  for  his  injuries. 

fEd.  Note,— For  cases  in  point,  see  C^t  Dig. 
ToL  42,  Release,  E  32  ] 

3.  Sahk— DiRKBEs— Rktdbn  of  Conbidiba- 
Tion. 

Where,  In  an  action  for  injuries,  defendant 
pleaded  a  release  as  as  accord  and  satisfaction, 
which  was  void  for  frand,  plaintiff  was  not 
bound  to  return  the  money  rsMlved  as  a  iwrt  of 
the  consideradon  fOr  the  release  as  a  cmditifni 
of  his  right  to  plead  tbe  fraud  in  avoidance  of 
release. 

[Ed.  Note.— For  cases  in  point,  MS  Cent  Dig. 
TOI.  42,  RelMse,  t  4S.] 

Appeal  from  Siqperlor  Court,  Mecklenburg 
Oountr :  Bryan,  Judge. 

Action  Samn6I  Hayea  againat  the  At- 
lanta ft  Charlotte  Air-Line  Railroad.  From 
a  Jndgmmt  rtlHmlaalwg  the  caoae,  plaintiff  ap- 
peals. Reversed.  New  trial  ordered. 

See  B2  S.  E.  41& 

Thla  was  an  action  for  the  recoTery  of 
damagea  for  personal  injury.  The  defraidant 
denied  plalntlfTs  right  to  recoTer,  and,  by 
way  of  defense  and  accord  and  satisfaction, 
alleged  that  plaintiff  on  October  2,  1902,  in 
consideration  of  tbe  sum  of  $125  paid  him, 
and  an  amount  agreed  upon,  paid  his  coun- 
sel, executed  a  release  in  full  and  final  settle- 
ment and  satisfaction  of  any  and  all  Injuries, 
damages,  etc,  caused  from  the  accident.  The 
plaintiff,  by  way  of  reply,  alleged  that,  some 
time  after  the  injory,  the  agoit  of  defendant 
company  proposed  to  settle  with  him,  and 
offered  to  give  plaintiff  a  position  with  the 
Southern  Railway  Company,  which  would  af- 
ford a  living  to  him  and  bla  family  during 
hla  life,  and  in  addition  pay  blm  «125  to 


live  on  until  he  abould  be  able  to  go  to  work. 
That  plaintiff  accepted  said  proposition;  that 
thereui>on  aald  agent  tendered  to  plaintiff 
a  paper  writing  to  be  executed,  which  he 
represented  to  plaintiff  as  oontalning  the 
terms  and  provisions  of  aald  proposition,  and 
plaintiff,  being  unable  to  read  for  himself 
and  relying  upon  tbe  truth  of  said  proposi- 
tion, executed  aald  paper  writing  by  making 
hiB  mark,  and  thereupon  received  the  Bum  of 
fl25  In  money;  that  he  thereafter  requested 
defendant  to  give  blm  the  poBltlon  promised, 
which  it  failed,  and  now  refuses,  to  do;  that 
If  defendant  holda  a  releaae,  or  what  purports 
to  be  a  release,  from  the  plaintiff,  as  alleged, 
the  same  was  procured  by  the  false  and 
fraudulent  representations  of  defendant's 
agent  Plaintiff  tefltlfled  that,  after  tbe  injury 
bad  been  sustained  and  suit  was  brought 
therefor  in  Atlanta,  In  which  he  had  submit- 
ted to  a  nonsuit,  that  he  executed  a  paper 
writing  presented  to  him  by  tbe  agmt  of 
defendant  corporation.  In  respect  to  this  he 
said:  "I  signed  a  release  to  the  company. 
Mr.  Stracham  aaw  me  about  It  He  was 
working  for  the  railroad.  He  came  over  to 
Oastonia  two  or  three  times  after  I  was  hurt 
It  was  a  good  while  after  I  was  hurt  before 
he  qpoke  about  the  release.  He  said  be  would 
glre  me  fl2S  and  a  lifetime  job  watching  rail- 
road croBsinga  aona  where.  Thi»  was  in  the 
waiting  room  at  Oastonia.  The  next  time 
I  aaw  him  he  came  over  there  on  39  and 
brou^t  me  over  here  with  him  <m  80;  ask- 
ed me  If  I  bad  made  up  my  mind  to  sign  the 
release.  He  said  be  was  going  to  Salis- 
bury. I  was  going  up  the  main  street  in 
Charlotte,  met  Mr.  Torroice,  jjiollceman,  who 
told  me  Mr.  Stracham  was  looking  for  me. 
We  went  to  the  depot,  found  Mr.  Stracham; 
he  wrote  my  name  and  told  me  to  toudi 
the  poi,  and  had  Mr.  Torrence  to  Bign;  Wal- 
ter Dick  also  Blgned  it  as  a  witness.  When 
I  signed  it  I  asked  Mr.  Stracham  to  read 
It  over;  he  said  It  was  no  use  to  read  It 
but  read  a  part  of  it  to  me.  He  read  this: 
*Sam  Hayes  was  to  hare  a  lifetime  Job  on 
the  Southern  that  will  pay  him  $25  a  month 
— a  lifetime  Job.'  He  gave  me  a  pass  and  I 
went  back  home.  He  paid  me  the  $125.  I 
went  to  Atlanta  before  I  signed  any  paper, 
went  on  a  pass  furnished  by  the  company.  I 
went  down  there  four  times.  I  went  down 
there  to  -withdraw  a  case  I  bad  against  the 
Southern."  Upon  cross-examination,  he  said: 
"Mr.  Stracham  told  me  that  he  would  pay 
me  $126  and  give  me  a  lifetime  job  watching 
Crosslins.  He  paid  me.  I  the  money; 
never  returned  It  I  signed  the  paper.  Part 
of  paper  was  read  to  me— that  Sam  Hayes 
is  to  have  a  lifetime  job.  I  agreed  with 
Mr.  Stracham  that  If  they  would  give  me 
$125  and  give  me  a  lifetime  Job  this  was  to 
be  a  compromise  for  the  loss  of  my  leg.  He 
was  representing  the  Southern  Railroad.  He 
told  me  to  report  to  Mr.  Baker  when  I  got 
ready  to  work.  I  had  employed  Mr.  Mangum 
to  represent  me  and  talked  to  blm  about 
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representiDg  me.  Erwin  weat  with  me  to 
Arnold  &  Arnold  in  Atlanta.  He  Is  a  brother 
of  Robert  Erwln,  who  lives  In  Gastoula.  I 
did  agree  to  compromise  this  matter  for  $125, 
signed  a  paper  to  that  effect  and  a  lifetime 
job.  I  got  the  money  and  have  never  given 
It  back."  There  was  evidence  In  r^ard  to 
the  alleged  negligence  and  the  Injury  sus- 
tained by  plaintiff.  Upon  the  conclusion  of 
the  plaintiff's  evidence,  his  honor,  upon  mo* 
tlon  of  defendant,  directed  judgment  of  non- 
suit.  Plaintiff  excepted,  and  appealed. 

Phair  &  Bell  and  A.  G.  Mangam,  for  ap- 
pellant. Jj.  C  Caldwell,  for  appellee^ 

GONNOB.J.  (after  stating  the  case).  We 
concur  with  counsel  for  defoidant  that  where 
there  is  an  agreemmt  to  settle  a  contro- 
verted demand  for  a  consideration  fixed  by 
the  parties,  all  or  a  portion  of  which  is  ex- 
ecntory.  the  defendant  may  set  It  np,  by 
making  ptopa  avMrnents  In  regard  to  per- 
fonnance,  as  an  accord  and  Batlsfactlon  of 
the  original  demand.  In  Ola  case.  If  there 
wera  no  controveray  in  regard  to  the  tenns 
of  the  agreemoit  to  release,  we  should  not 
hesitate  to  hold  that  the  d^«i8e  was  com- 
plete, and  tiiat  plaintiff  would  be  compelled, 
tor  any  breach  of  the  contract  to  sue  uiH>n 
that  cause  of  action.  While,  for  manifest 
reasons,  we  could  not  comp^  specific  per- 
formance of  the  contract  of  employment,  the 
plaintiff  could  recover  damages  for  Its 
breadi.  The  difficulty  In  fixing  the  amount 
would  not  affect  hla  right  of  action.  The  an- 
thorttles  dted  In  defendant's  brief  sustain 
the  contention  made  by  counsel  in  that  re- 
spect The  principle  Is  well  stated  1b  Lnug- 
head  T.  Coke  Co.,  209  Pa.  868,  S8  Atl.  G85, 
108  Am.  St  1014.  "It  Is  no  doabt  true  that, 
when  the  accord  la  founded  upon  a  new  con- 
sideration and  iB  accepted  as  Batlsfactlon,  It 
operates  as  such,  and  bars  the  remedy  on  the 
old  contract  There  la  an  obvious  distinc- 
tion between  an  engagement  to  accept  a 
promise  In  satisfaction  and  an  agreement  re- 
quiring performance  of  the  promise.  If  the 
promise  Itself,  and  not  its  pnrformance,  is 
accepted  In  saUsfacUon,  tills  Is  a  good  ac- 
cord and  satisfaction  without  performance." 

The  difficulty  which  we  find  In  this  appeal 
1^  that  plaintiff  alleges  that  he  was  to  re- 
ceive a  certain  amount  in  cash  and  to  hare 
the  promise  or  obligation  of  the  defendant 
to  employ  him,  etc.  This  defendant  denies. 
If  plaintiff's  contention  be  correct,  and  de- 
fendant, by  the  fraud  of  its  agent  has  pro- 
cured the  execution  of  the  release,  omitting 
this  most  valuable  i>ortlon  of  the  considera- 
tion, It  is  In  no  position  to  rely  upon  the  re- 
lease as  executed — and  It  offers  nothing 
more.  The  plaintiff  alleges  that  there  Is 
fraud  in  the  factum;  that,  being  Illiterate, 
the  paper  writing  which  he  signed  was  false- 
ly read  to  him,  and  that  he  signed  it  believ- 
ing that  It  contained  the  terms  of  the  agree- 
ment as  made  by  him.  He  testifies  to  his 


allegation.   If  the  jury  should  find  with  bis 
contention,  the  release  is  utterly  void.  It 
does  not  truthfully  set  forth  the  agreement 
upon  which  the  accord  and  satisfaction  is 
based.   In  the  case  cited  and  relied  upon  by 
defendant  supra.  It  Is  said:    "The  receipt 
was  in  full,  and  was  a  receipt  for  unllquated  j 
damages  upon  a  disputed  claim,  and,  as  sudi,  j 
became  final  and  conclusive,  because  not  ' 
successfully  Impeached  for  fraud,  acddent,  or 
mistake."   The  plaintiff,  If  so  advised,  couM  I 
have  asked  equitable  relief  by  way  of  re-  ' 
forming  the  Instrument  so  that  It  would  I 
conform  to  the  agreement  as  he  alleged  it  to  ' 
be.   Instead  of  doing  so,  he  denies  that  he  ■ 
knowingly  executed  such  a  paper  writing.  It 
Is  well  settled  that  if  one  be  Illiterate,  un-  ! 
able  to  read,  and  the  paper  writing  be  read  ' 
to  him  falsely — that  la,  otherwise  than  It  is  | 
written — and  he  sign  It,  such  paper  writing 
shall  not  be  his  act  and  deed.   This  Is  ele- 
mentary.  Porches,  C.  J.,  in  Cutler  v.  Kail- 
road,  128  N.  C.  477,  30  3.  E.  30.  after  stating 
the  rule  regarding  fraud  In  the  treaty,  says: 
"If  the  plaintiff  has  required  it  to  be  read, 
and  E.  had  read  It  falsely.  It  would  have 
been  a  fraud  in  the  factum."   Judge  Batile. 
In  McArthur  v.  Johnson,  61  N.  C.  317.  93 
Am.  Dec.  593.  after  giving  an  tllustration  of  I 
a  fraud  In  the  factum,  says:  "Another  in- 
stance is  afforded  by  the  case  of  a  deed  ex- 
ecuted by  a  blind  or  Illiterate  person,  when 
it  bas  been  read  falsely  to  him  upon  hie  re- 
quest to  have  it  read."  The  language  of  the  j 
present  Chief  Justice,  In  his  concurring  opln-  j 
Ion,  In  Cutla:'8  Case,  supra.  Is  declalTe  of 
this  appeal.    "The  misrepresentations  here 
are  not  as  to  matters  in  the  treaty,   «    •  * 
but  as  to  the  contents  of  the  deed  drawn  by 
one  of  them  which  the  othw  could  not  read 
without  hla  glasses,  and  who»  at  the  same 
time,  was  ni^ed  to  sign  at  once  without  go- 
ing for  his  glasses."  Dorsett  t.  Lumba  Co.. 
181  N.  C.  264,  42  S.  B.  012;  24  Am.  *  Bng.  | 
Ene.  818.  There  was  competent  erldmce  to 
be  submitted  to  the  Jury,  tending  to  snataln 
and,  if  beHered,  establishing  plalntUPa  con- 
tention. The  defendant,  however,  Inrista  that 
plaintiff  must  before  setting  np  the  defense, 
return  the  money  which  he  has  received. 
WhateTOT  may  have  been  reanired  if  be  had 
sued  to  cancel  tiie  Instrmnaat  for  tnaS  in 
the  treaty,  we  do  not  tiilnk  that  be  Is  re- 
quired to  retotn  tiie  num^  b&toxe  Mttlng  up 
the  plea  of  fraud  In  the  factum.  He  is  ask- 
ing no  equitoble  relief,  bat  slmp^  intisting 
that  the  papw  writing,  relied  upon  by  the 
defendant,  la  not  his  act  and  deed,  and,  as 
we  have  said,  if  he  Is  correct  In  this,  the 
defendant's  plea  of  accord  and  aatiafacUon 
has  nothing  upon  which  to  stand.  If  the  is- 
sue be  found  in  his  favor,  and  be  recover 
damages,  of  course  the  amotmt  paid  him  will 
be  deducted.   If,  on  the  contrary,  the  Jurj- 
find  against  his  contention,  the  defendant's 
plea  of  accord  and  satisfaction  is  sustained, 
thus  putting  an  end  to  the  cas& 
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We  biiTe  not  considered  the  nc^tlou  In 
tbft  record  pointing  to  taU  bonor's  ruling 
qpon  qnestlons  of  evidence,  nv  do  we  pasd 
upon  the  controTated  qnestlons  In  respect 
to  the  plaintiff's  right  to  recorw  apon  his 
allegatiffli  of  negligence;  As  tiie  judgment  of 
nonsnlt  does  not  state  the  reasons  upon 
which  It  is  based,  we  assume  that  his  honor 
was  of  the  opinion  tbat  the  defoidant  was 
harred  by  lilB  release.  The  controversr  In 
this  respect  as  we  bare  seen,  can  only  be 
settled  by  a  verdict  of  the  Jury  and  ttiere 
must  be  a  new  trial. 


MILLER  T.  ATLANTA  &  a  AIR  LINE 
R.  CO. 

(Supreme  Conrt  of  North  Carolina.    Nov.  21, 
1906.) 

1.  Oabbikbs— Cabbxaqs  or  Pabskhokbb— Ao- 
nons  vom  iHJuain— iNerBVcxioNS. 

In  an  action  for  injuried  to  a  pasaenger  in 
a  collision  caused  by  the  backing  of  cars  against 
a  standiag  caboose  in  which  plaintiff  was  sit- 
ting, plaintiff  testified  that  be  obtained  pennis- 
■ion  to  ride  on  the  caboose  from  the  conductor, 
who  said,  "If  yon  will  wait,  I  will  puli  the 
train  a  little  further  up,"  to  which  plaintiff 
replied:  "No.  Much  obliged.  I  will  not  put 
yoQ  to  that  trouble,"— after  which,  while  the 
conductor  was  facing  bim.  he  went  into  the 
caboose.  Defendant  introduced  a  written  state- 
ment signed  by  plaintiff  shortly  after  the 
injury,  in  whidi  tiie  conductor,  after  having 
given  him  permission  to  ride  in  the  caboose, 
told  him  "to  wait  a  few  minutes,  and  be  would 
pidl  the  caboose  up  to  the  station."  Plaintiff 
also  testifled  that  when  he  signed  the  statement 
he  was  in  great  pain,  and  did  not  take  time  to 
read  It.  Held,  that  an  inBtroction  that  plain- 
tiff "admits  that  he  asked  the  conductor  if  he 
could  ride  on  that  train  *  *  *  and  was  told 
by  him  that  he  could,  but  to  wait  until  he 
got  through  his  work,  and  he  would  pull  the 
caboose  up  to  the  station,"  was  error,  as  imply- 
ing that  plaintiff  admitted  that  he  was  forbid- 
den to  enter  the  caboose  until  it  was  drawn  up 
to  the  station,  excluding  fnmi  the  jury  plaintiFR 
right  to  have  them  pass  upon  his  testimony,  and 
adopt  his  version  if  found  correct. 

[Ed.  Note.— For  cases  tn  point,  see  Cent.  Dig. 
vol  9,  Carriers,  1  13S0.] 

2.  Saw. 

Where,  In  an  action  for  injuries  to  a  pas- 
senger in  a  collision  caused  by  backing  of  cnrs 
Bfcamst  a  standing  caboose  in  which  plaintiff  was 
sitting,  there  was  evidence  that  plaintiff  had 
gone  into  the  car  with  knowledge  of  the  car- 
rier's servant,  an  instruction  that  It  the  train 
of  oars  including  the  caboose  was  not  coupled  to 
the  enjrine,  the  plaintiff  was  on  the  car  at  the 
time  of  the  injury  In  his  own  wrong,  and  could 
not  recover,  was  erroneous  as  making  defend- 
ant's liability  exclusively  depend  on  whether 
the  caboose,  when  plaintiff  got  Into  It,  was 
coupled  to  toe  engine. 

3.  Bams— Questions  roa  Jitbt. 

In  an  action  for  Injuries  to  a  passenger 
plaintiff's  contributory  negligence  under  the 
evidence  held  a  question  for  the  Jury  under  prop- 
er instrucdona. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol  9,  Carriers,  H  1346-18^  1402.] 

Appeal  from  Superior  Court.  Mecklenburg 
County;  Peebles,  Judge. 

Action  Joseph  Miller  against  the  At* 
lanta  &  Charlotte  Air  Line  Railroad  Com- 


pany. Judgment  for  defendant,  and,  from 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals. Reversed,  and  new  trial  ordered. 

This  action  was  brought  to  recover  dam- 
ages for  an  Injury  to  the  plaintiff's  hand  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant  There  are  numerous  ex- 
ceptions, but  we  need  consider  only  one.  The 
plaintiff  testified  that,  on  the  day  the  injury 
was  received,  he  was  at  Oastonia,  and  went 
to  the  station  to  take  the  freight  train  for 
Charlotte.  He  then  said:  "I  found  CapL 
Clapp,  the  conductor  of  the  local  freight, 
standing  there  as  I  walked  up.  A  freight 
train  was  standing  at  the  crossing,  and  an 
engine  was  also  at  the  crossing.  Capt  Clapp 
was  standing  about  50  to  60  feet  from  the 
crossing.  I  asked  Capt  Clapp  if  I  could  rkle 
with  him  to  Charlotte  on  the  local  freight. 
Ue  replied,  'Certainly.*  I  Bald,  'thank  you,' 
and  started  to  go  down  to  get  on  the  caboose 
of  the  train  where  passengers  rode.  He  said, 
'If  yon  will  wait  a  little.  I  will  pull  the  train 
up  further.*  I  said,  'No,  much  obliged.  I 
will  not  put  you  to  that  trouble,'  and  walked 
down  to  the  caboose.  When  I  spoke  to  him, 
snd  told  him  I  would  not  put  him  to  that 
trouble,  he  was  standing  facing  me  and  look- 
ing at  me.  While  he  was  facing  me  I  moved 
on,  I  suppose,  about  200  yards,  and  got  In 
the  caboose,  on  the  rear  of  the  train  which 
was  standing  on  the  main  line  of  the  road. 
Tbe  train  appeared  to  be  coupled  up.  and 
ready  to  move  off.  The  doors  of  tbe  caboose 
were  opoL  There  was  no  one  Inside.  Noth- 
ing but  tbe  seats,  and  everything  of  that 
kind  pertaining  to  that  kind  of  a  train  was 
there.  Tbe  caboose  was  used  as  a  passenger 
and  conductor's  car  for  the  crew.  When 
I  got  In  the  car  I  sat  on  a  seat  between  the 
two  doors.  It  was  warm.  I  had  a  bundle 
of  samples,  and  laid  them  down.  I  was 
Bitting  between  the  middle  door  of  the  ca- 
boose and  the  side  doors.  I  was  looking  to- 
wards the  side  of  the  caboose,  and  was  figur- 
ing on  a  piece  of  paper.  When  I  got  aboard 
the  caboose  tbe  flagman  of  the  train  was  Just 
coming  down  the  steps.  He  asked  me  If  I 
were  going  to  remain  on  the  run  going  to 
Charlotte,  and  I  told  him  I  was.  The  flag- 
man asked  me  to  watch  tbe  car  while  he 
was  out  I  told  him,  'all  right,'  I  would 
do  It  I  suppose  I  had  been  on  tbe  caboose 
two  or  three  minutes  before  this  conversa- 
tion occurred  with  the  flagman.  He  gave  me 
no  warning  whatever.  After  I  had  the  oon- 
vowtlon  with  him,  and  while  I  was  sitting 
on  the  end  of  the  brach  between  the  two 
doors  figuring,  a  oolltalon  toot  place,  caused 
by  the  badKlng  of  some  cars  against  ttie  ca^ 
IxKffie,  which  came  with  maeib.  force  that  I 
was  thrown  to  tbe  door,  my  right  band 
caught  the  door,  and  It  being  a  rolling  dov, 
was  Jerked  and  sunt  by  the  collision  and  my 
flngen  on  my  left  hand,  on  account  of  the 
sams^  were  ma^ed  Into  a  pulp.  The  door 
cut  my  fingers  at  tiw  end.  and  mashed  them 
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into  pulp.  Ab  soon  as  I  could  get  myself  to- 
getber,  I  caught  left  arm  with  my  right 
hand,  and  tried  to  stop  the  flow  of  blood 
which  ruBbed  out  at  every  pulsation.  I  wrap- 
ped a  handkerchief  around  the  fingers,  and 
ran  up  to  the  Ice  cooler  In  the  caboose,  and 
turned  the  water  on  which  Intensified  the 
pain.  Just  then  the  front  door  was  opened, 
and  the  catxwse  was  stricken  again  by  the 
cars,  and  the  shock  came  near  throwing  me 
under  the  cars.  I  caught  around  by  the 
side,  and  held  the  best  I  could  until  I  got 
myself,  and  tried  to  fasten  the  door.  It  had 
a  latch  on  It,  but  it  Just  flew  back  and  forth 
as  It  had  nothing  on  It  to  control  the  same. 
Any  motion  of  the  car  would  throw  the 
latch  out.  I  sat  there  and  tried  to  brace 
myself  In  case  of  another  accident  In  a 
few  minutes  the  cars  came  back  again 
against  the  caboose,  and  threw  me  from 
the  seat  some  distance  on  the  floor,  and  I 
lay  there  until  I  saw  the  engine  and  tender 
going  by  on  another  track.  I  then  got  ofT 
the  train,  and  when  it  started  again  I  got  on. 
My  hip  was  Injured.  The  latch  to  the  door 
fell  over  a  nail  or  little  spike  instead  of  a 
staple,  and  It  flew  back  and  forth  with  the 
movement  of  the  train.  There  was  no  fas- 
tening to  the  side  door.  After  I  had  the 
conversation  with  the  conductor  about  riding 
with  him  on  the  train  to  Charlotte,  I  walked 
down  by  the  side  of  the  train  which  was  all 
coupled  up  and  ready  to  pull  out,  as  it  looked 
to  me.  There  was  no  obstruction  between  the 
conductor  and  me,  nothing  to  prevent  him 
seeing  me.  I  signed  the  paper  when  I  came 
to  Charlotte  the  night  of  the  Injury.  When 
I  spoke  to  the  conductor  and  asked  him  If 
I  could  travel  on  his  freight  train,  I  said, 
'Oaptain,  can  I  ride  with  you  to  Charlotte?' 
and  he  said,  'Certainly.'  I  said,  'Much  ob- 
liged,* and  started  to  walk  down  and  he  said, 
'If  you  will  wait,  I  will  pull  the  train  a  little 
farther  up,'  and  I  said,  'No,  much  obliged.  I 
will  not  put  you  to  that  trouble.'  When  the 
statement  which  you  show  me  and  which  I 
signed  was  signed  I  was  In  very  great  pain. 
I  signed  that  paper  at  night,  and  I  don't  think 
I  took  time  to  read  anything.  I  was  In  so 
much  pain." 

Defendant's  counsel  then  asked  the  wit- 
ness: "I  notice  In  the  statement  which  you 
signed,  you  say,  'He  then  told  me  to  wait  a 
few  minutes  and  I  will  pull  the  caboose  to  the 
station.' "  The  witness  then  proceeded : 
"No,  he  did  not  say  that  He  said,  'If  yon 
will  wait'  He  did  It  as  a  favor  to  me,  and 
I  appreciated  It  and  I  told  him  I  would  not 
put  him  to  thot  trouble."  Question  by  the 
court:  "Tou  thought  he  was  doing  that  as  a 
favor  to  you?"  Aus.  "No,  pulling  the  train 
up  would  be  a  favor.  My  Impression  Is  that 
the  conductor  said  that  If  I  would  wait  he 
would  pull  the  train  a  little  further  up.  Be- 
fore I  signed  the  statement  I  did  not  say, 
*I  am  not  going  to  do  anything  further 
about  this.  It  was  my  own  fault'  I  did 
not  say  to  Capt  Clapp  and  Mr.  Stabl  that 


it  was  my  own  fault  and  I  was  not  going 
to  do  anything  further  with  the  business. 
Capt  Clapp  sa!:l:  This  Is  trouble.  A  man 
has  got  hurt'  I  told  him,  'I  'hc^  there  will 
be  nothing  further  about  It*  I  did  not  think 
there  would  be.  I  did  not  know  I  was  so 
seriously  hurt  When  they  asked  me  to 
make  a  statement,  I  wanted  to  exonerate 
Capt  Clapp.  I  did  not  think  tie  waa  to 
blame.  The  engineer  or  the  flagman  ought 
to  have  notified  me  of  the  backing  of  tlie  cars 
against  the  caboose.  It  was  about  150  to 
200  yards  from  where  I  saw  Capt  CIa[^ 
down  to  the  caboosa  The  engine  was  right 
at  the  station.  It  was  a  long  train.  The 
doors  of  tlie  caboose  were  ail  open.  The 
flagman  had  not  closed  the  doors  when  I 
got  on.  He  came  in  afterwards,  and  asked 
me  If  I  was  going  to  Charlotte  and  if  I  waa^ 
to  remain  in.  When  I  went  down  to  the  ca- 
boose the  train  was  all  coupled  up.  Capt 
Clapp  did  not  tell  me  he  was  going  to  make 
up  his  train.  He  said,  *If  you  will  wait  I 
will  pull  the  train  a  little  further  up.'  I  sat 
down  on  the  seat,  and  began  to  figure.  The 
conductor  did  not  tell  me  there  was  any 
dauger.  I  went  In  the  rear  door  of  the  ca- 
boose car.  There  was  a  partition  across  the 
middle.  There  were  seats  on  each  side. 
Pass^gers  ride  on  any  of  the  seats  In  there. 
They  all  sat  In  that  section.  The  train  got 
so  rough  in  going  to  Charlotte  that  some 
of  the  train  crew  sat  behind,  and  tried  to 
brace  themselves  against  the  partition." 

The  rules  of  the  company  were  introduced 
by  the  plaintiff  and  among  them  are  the  fol- 
lowing: "Rule  610.  When  their  trains  are 
ready  for  the  reception  of  passoigers,  they 
(flagmen  or  brakemcn)  must  take  positions 
at  the  car  steps,  and  give  all  necessary  assist- 
ance and  information  to  passengers."  "Rule 
613.  They  (brakemen  or  flagmen)  must 
prevent  passengers  from  going  upon  plat- 
forms, and  as  far  as  possible,  from  getting 
on  and  off  trains  while  in  motion  and  from 
Incurring  other  risks,  or  violating  any  of  the 
rules  of  the  company  provided  for  their 
safety."  There  was  testimony  tending  to  con- 
tradict the  witness  Miller  and  to  show  tbat  be 
left  the  conductor  and  went  to  the  caboose 
which  he  entered,  contrary  to  the  directions 
he  had  received  from  the  conductor,  and  that 
when  told  by  the  conductor  that  If  he  had  fol- 
lowed his  directions  he  would  not  have  been 
hurt  he  replied  that  he  did  not  blame  the 
conductor,  and  he  had  not  beea  at  fault 

The  defendant  Introduced  in  evidence  a 
written  statement  prepared  shortly  after  the 
plaintiff  was  Injured  and  signed  by  him,  in 
which  he  gave  the  following  account  of  the 
occurrence :  "I  went  to  the  station  and  found 
that  the  local  freight  would  t>e  along  In  a  few 
minutes,  and  was  told  by  some  one  at  the 
hotel  that  I  could  come  over  on  that  Pretty 
soon  the  local  arrived,  and  I  asked  the  con- 
ductor If  I  could  come  over  on  bis  train,  and 
he  told  me  I  could.  He  thai  told  me  to  wait  a 
few  minutes,  and  he  would  pvlt  tbe  caboose 
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cp  to  the  station,  but  I  told  him  I  would  walk 
down  to  tbe  cab,  and  did  bo.  Pretly  soon  one 
of  the  trainmen  came  to  the  caboose  and 
asked  me  if  1  was  going  to  r^aln  In  the  cab 
and,  after  telling  him  I  Intended  coming  to 
Charlotte  with  them,  he  asked  me  If  I  would 
watch  the  cab  a  abort  time  for  him,  and  I 
told  him  I  would.  In  a  few  mlnntee  after  he 
left,  and  while  I  was  sitting  on  the  bench 
near  the  side  door  of  the  cab,  there  was  a 
rery  severe  slack  or  jar  of  the  train  that 
threw  me  forward  from  where  I  was  Bitting, 
and  I  grabbed  the  door  facing  to  break  tbe 
fall,  and  the  door  caught  my  left  hand,  mash- 
ing and  bursting  the  ends  of  my  middle  fin- 
gers. The  doors  was  a  sliding  door  on  rollers, 
and  was  moved  by  some  jar  that  threw  me 
from  my  seat  In  about  15  minutes  tbe  crew 
of  the  train  came  to  the  cab,  and  I  told  them 
what  had  happened.  The  pain  was  very 
painful  until  about  10  minutes  after  the  acci- 
dent when  there  was  another  severe  jar  which 
knocked  me  from  seat  to  the  floor,  and  after 
that  I  did  not  feel  so  much  of  tbe  pain.  I 
wasn't  hurt  by  the  lest  fall.  I  came  on  to 
Charlotte  on  tbe  local  train  No.  64.  I  did 
not  buy  a  ticket  but  paid  the  conductor 
cash  fare." 

Tbe  court  among  other  InstructloDS  gave 
the  following  one  to  the  Jury:  (1)  The 
plalntlfT  admits  that  he  got  on  this  freight 
train,  that  carried  freight  and  passMigers,  200 
yards  from  the  station.  (2)  He  admits  that 
he  asked  tbe  conductor  If  he  could  ride  on 
that  train  to  Charlotte,  and  was  told  by  him 
that  he  could,  but  to  wait  until  be  got  through 
his  work  and  he  would  pull  the  caboose  up  to 
tbe  station.  (S)  If  you  find  as  a  fact  from 
the  evidence  that  at  the  time  he  got  on  the 
caboose,  it  was  not  bitched  on  and  connected, 
coupled  with  the  engine,  he  was  on  the  car 
wrongfully,  and  be  cannot  recover  In  this 
action.  (4)  But  if  you  find  from  the  evidence 
that  the  car  was  coupled  up  in  apparent 
readiness  to  go,  why  then  your  finding  upon 
tbe  flrat  Issue  will  depend  upon  other  circum- 
tances.  The  court  then  proceeded  to  charge 
at  length  as  to  the  duty  and  liability  of  the 
defendant  and  the  care  required  of  the  plain- 
tiff under  the  different  phases  of  the  case  aa 
disclosed  by  the  testimony.  The  plaintiff  ex- 
cepted to  each  of  these  Instructions.  Tbe 
usual  Issues  as  to  negligence,  contributory 
negligence,  and  damages  were  submitted. 
Tbe  jur}'  answered  the  first  issue,  as  to  negli- 
gence, '*No."  The  court  hevlug  overruled  a 
motion  for  a  new  trial,  and  entered  judgment 
on  the  Tordlct,  the  plaintiff  excited  and 
appealed. 

Brevard  Nixon,  for  appellant  Geo.  F. 
Bason,  for  appellee. 

WALKE:b,  J.  It  seems  to  ua  that  the 
court  erred  In  two  reQ>ect8.  We  do  not  think 
it  can  be  reasonably  Inferred  from  the  testi- 
mony that  the  plaiotiff  admitted,  or  Intmded 


to  admit  tiiat  the  conductor  told  him  to- 
wait  until  he  bad  finished  hla  work,  and  the 
caboose  had  been  drawn  up  to  the  station. 
In  the  sense  that  he  was  forbidden  by  the 
conductor  to  enter  the  caboose  until  this  had 
been  done,  and  that  be  was  so  forbidden  Is 
the  clear  implication  from  what  is  stated 
by  the  court  lii  the  opening  of  Its  charge, 
to  have  been  admitted.  Tbe  Jury  might  well 
find  from  the  plaintiCTs  testimony  and  the 
written  statem^t  would  not  necessarily  vary 
the  finding,  that  the  plaintiff  admitted  only 
that  while  the  o)nductor  did  tell  him  to  wait 
a  few  mlnutea  and  he  would  pull  tbe  caboose 
up  to  the  station,  he  regarded  it  merely  as 
a  favor  offered  to  him  by  an  obliging  conduc- 
tor, and  not  as  a  denial  to  him  of  the  right 
to  enter  the  car,  or  even  as  a  warning  to 
him  not  to  do  BO.  This  Is  made  clear  by 
what  he  said  on  the  cross-examination,  where 
he  gave  the  following  version  of  tbe  facts: 
"When  I  spoke  to  the  conductor,  and  asked, 
him  if  I  could  travel  on  his  freight  train,  1 
said,  'Captain,  can  I  ride  with  you  to  Char- 
lotte' and  be  said  'Certainly.'  I  said,  'Much 
obliged'  and  started  to  walk  down,  and  he 
said,  'If  you  will  wait  I  will  pull  tbe  train 
a  little  further  ap*  and  I  said  'No,  much 
obliged.  I  will  not  put  you  to  that  trouble.' 
When  tbe  statement  which  you  show  me  was 
signed,  I  was  In  very  great  pain."  We  do- 
not  think  the  written  statement  materially 
confiicts  with  this  testimony,  although  It 
may  not  be  quite  as  full  and  explicit  as  to^ 
what  did  occur,  and  even  if  It  does  conflict 
the  truth  as  to  what  was  said  and  done  was 
a  matter  solely  within  the  province  of  tbe 
jury  to  determina  In  Tlllett  v.  Railroad, 
lis  N.  C.  1086,  24  S.  B.  111.  It  appears  that 
tbe  court  charged  the  jury,  upon  evidence 
which  in  its  general  features  was  not  unlike 
that  in  this  case,  as  follows:  "But  if  th& 
statement  was  made  by  tbe  oonductor  as 
simple  information  In  response  to  a  question, 
and  was  not  Intended  as  a  direction  or  re- 
quirement, then  no  duty  was  imposed  by  such 
statement  on  the  plaintiff  to  wait  for  tb& 
train  to  pull  up."  With  respect  to  this  In- 
Btructiou,  among  others  relating  to  the  same 
matter,  the  court  at  page  1046  of  118  N.  C, 
at  page  114  of  24  S.  E.  said:  "There  was  no 
complaint  that  the  question  whether  the  plain- 
tiff was  warned  to  wait  until  tbe  car  should 
be  drawn  up  In  front  of  the  station,  was  not 
properly  left  to  the  jury  on  the  last  trial.  A 
careful  review  of  the  whole  statement  shows 
that  there  was  no  error." 

It  Is  not  contended  that  the  plaintiff  mad« 
any  judicial  admission  In  the  case  which 
would  be  binding  and  conclusive  upon  him. 
but  it  is  simply  deduced  by  the  court  from 
all  the  evidence  that  he  did  make  the  Bdinls- 
slon  attributed  to  him.  This  statement  of  tbe 
judge  certainly  excluded  from  the  considera- 
tion of  the  jury  the  right  which  the  plaintiff 
clearly  possessed,  to  have  them  pass  upon  his 
testimony  and  to  adopt  his  version,  if  tbey 
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sbould  find  It  to  be  the  correct  one  Id 
ellminatlDff  this  view  of  the  case  from  the 
consldwattoi  of  the  jnry,  by  which  the  plain- 
tiff waa  dearly  prejudiced,  there  was  re> 
veTBible  error.  Bumboni^  Sackett,  141  M. 
a  485,  64  S.  B.  421. 

We  have  decided  frequently  that  It  Is  not 
proper,  after  laying  down  a  legal  proposition, 
BB  applicable  to  a  supposed  state  of  facts,  If 
found  by  the  jnry,  to  Instruct  than,  as  a 
deduction  therefrom,  that  the  plaintiff  or 
Is  not  entitled  to  recover,  but  simply  to  di- 
rect than  how  to  answer  the  Issaes  tqr  ally- 
ing the  law  as  stoted  by  tiie  conrt  to  the 
facts  as  they  may  find  them  to  be,  and  this 
«honld  be  the  Invariable  rule  when  tbB  case 
Is  tried  npon  Isanes  before  a  Jnry.  In  this 
case,  tbongh,  his  honor  told  the  Jury  that 
if  the  caboose  was  not  cotQ)led  to  the  ei^lne, 
or  as  we  understand  him  to  mean,  if  the 
train  of  cars,  Including  the  caboose^  was  not 
coupled  to  tiie  oiglne  or  In  other  words  If 
the  train  was  not  "made  vp,**  the  plainUfl 
boarded  the  caboose  wrongfully,  and  was 
ther^re  <»i  the  car  at  the  time  of  the  Injury 
in  his  own  wroi^  and  for  tills  reason  he 
could  not  recover.  The  liability  of  the  de- 
fendant did  not  exclusively  depend  npon 
whether  the  caboose,  when  the  plaintiff  got 
ca  It,  was  coupled  to  the  englna  If  It  was 
not,  there  were  other  facts,  and  other  ques- 
tions to  be  considered  both  In  r^ard  to  the 
defendants  negligence  and  the  plaintiff's  con- 
tributory negligenoe.  There  was  at  lesst 
some  evidence  that  the  plaintiff  had  gwe  to 
the  car,  and  entered  It  with  the  knowledge 
of  the  company,  through  Its  servants,  who 
had  charge  of  the  train,  If  not  with  their  Im- 
plied consent  and  this  was  snfflclait  to  carry 
the  cue  to  the  Jury,  and  besides  evm  It  be 
was  at  first  to  Uame  tor  boarding  the  car, 
the  company  might  have  been  girilty  of  neg- 
Ugoice  in  puBlilng  the  cars  back  against  ttie 
caboose  with  unexpected  and  unnecessary  vio- 
imce  and  wiOiout  the  ezerdse  of  that  degree 
of  care  which  the  situation  of  the  plaintiff 
and  the  surrounding  circumBtances  required 
of  it  Whether  the  plaintiff  was  himself  gnll^ 
of  such  negligence  as  proximately  contributed 
to  his  Injury,  Is  a  question  to  be  determined 
by  the  Jiuy  upon  the  evidence  under  proper 
InstrucUons  fn»n  the  presiding  Judge.  It 
seems  to  us  that  the  case,  in  the  aspect  of  It 
now  presented  to  us,  te  fully  covered  by  the 
decision  of  this  court  In  Tlllett  v.  Railroad. 
118  N.  a  1081,  24  &  B.  Ill,  which  bears 
a  striking  similarity  In  aome  respects  to  It 
We  have  so  recently  discussed  the  liability 
of  carriers  with  respect  to  passengers  travd- 
Ing  in  caboose  cars  <Marable  v.  Railway,  at 
this  term)  55  S.  B.  356  that  it  Is  uselew  to 
enter  upon  the  general  inquiry  as  to  the 
degree  of  care  required  of  eadi  under  such 
drcumstences. 

The  errors  committed  In  the  charge  entitle 
the  plaintiff  to  another  trial. 

NewtrUiL 


BOARD  OF  OOM'BS  OF  TOWN  OF  8ALBM 
V.  WACHOVIA  LOAN  &  TRUST  CO. 

(Supreme  Court  of  North  Carolina,    Nov.  21. 
1906.) 

1.  STATDTBS— BHACnCEAT—EnTBIES  ON  JOUB- 

HAIJ8— City  Chabteb. 

Entries  in  the  Senate  Journal,  showiOK  that 
tiw  charter  of  the  town  of  Salem  (Acts  1891, 
p.  729,  c  40)  passed  its  second  readii^  by  a 

vote  of  "Ayes,  39;  Noes,   ,  as  follows," 

and  its  third  reading  bj  a  vote  of  "Ayes,  34; 

Noes,   ,  as  follows,"  each  followed  by  a 

list  of  thou  voting  in  the  affirmative,  without 
refeioice  to  those  voUng  in  the  negative,  is  a 
suffident  compliance  with  Const  ait  2,  S  14, 
requiring  the  ayes  and  noes  entered  on  '  the 
Journals,  and  shows  that  no  votes  wm  cast  in 
the  negative  Id  either  case. 

[Ed.  Note.-For  cases  in  point,  see  Ont  Dig. 
vol.  44,  Statutes.  |  20.] 

2.  MTiniCtFU,  OOBPOBATIONS— OODXirAIICaES— 

Enactuent. 

Under  the  charter  of  the  town  of  Salem 
(Acts  1891,  p.  746,  c.  40,  8  70),  providing  that 
the  board  of  commissioners  may  borrow  money 
or  create  a  pablic  debt  only  after  they  have 
passed  an  ordinance  by  a  three-foorths  vote  of 
the  enUre  board  at  two  seiwrate  regular  meet- 
ings, where  there  were  seven  commissioners 
dected  aa  prescribed  by  the  charter,  and  one  has 
nngned,  a  passage  of  an  ordinance  for  the 
Issoance  of  bonds  by  a  vote  of  five  members  of 
us  board  is  mfficient 

Debnam  v.  Chltty,  181  N.  a  667,  43  S.  B.  8, 
overruled. 

[Ed.  Note.— For  cases  In  point  see  Cent  IMg. 
vol.  86,  Municipal  Corporations,  {  207.) 

Appeal  from  Supca-lor  Court,  Forsyth  Coun- 
ty; Ward,  Judge. 

Action  by  the  board  of  commissioners  of  the 
town  of  Salem  against  the  Wachovia  Loan  & 
Trust  Company.  From  a  Judgment  In  favor 
of  plalntlffB,  defendant  appeals.  AfBimed. 

The  dtf  endont  entered  Into  a  contract  with 
the  town  of  Balem  to  purdiose-flnmi  lb»  said 
town  $100,000  par  value  of  Its  bonds,  at  the 
price  of  $101,760.  Tha  bonds  were  a  part 
of  a  total  Issue  of  $126,000,  issued  pursuant 
to  an  election  h^d  on  the  26t3i  of  June,  1900. 
under  the  provisions  of  the  charter  of  the 
town  of  Salem,  being  ctaaptw  40,  page  720, 
of  the  Acts  ot  1891.  On  the  tender  of  the 
bonds  by  plaintiffs,  defendant  r^sed  to 
accept  sam^  on  the  ground  tiiat  said  bonds 
were  not  of  a  valid  Issue  of  bonds,  and  did 
not  constitute  a  legal  obligatlfHi  of  the  said 
town  of  Salem.  Plaintiffs  brou^t  suit  to 
mfbrce  the  contrad;  and  the  case  was  heard 
on  the  complaint  and  answer  at  tiie  Septem- 
ber term,  1906.  of  Forsyth  superior  conrt 

Manly  &  Hendren,  for  appellant.  A.  H. 
Eller  and  Peele  &  Maynard,  for  appellees. 

BROWN,  J.  It  Is  contended  by  the  defend- 
ant that  the  bond  Issue  Is  v<M  for  two  rea- 
sons: First,  because  the  charter  of  the  town 
ct  Salem,  authorizing  the  Issue,  was  not  pass- 
ed by  the  Genwol  Assranbly,  and  the  ayes 
and  noes  entered  on  ito  Jonnuls,  in  accord- 
ance with  article  2,  section  14,  of  the  Con- 
stitution pf  this  stete;  second,  because  the 
ordinance  directing  the  Issue  of  the  bonds 
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and  Bnbmitting  the  question  to  a  vote  of  tbe 
people  was  not  passed  by  a  three-fonrths 
majority  of  tbe  Mitlre  board  of  commls- 
sloners  of  the  town,  as  required'  the 
charter. 

In  reapect  to  the  first  objection  made  to  the 
validity  of  the  bonds,  It  is  admitted  that  the 
Jonmals  of  the  Honse  of  RepresentatlTea  are 
entirely  regular,  and  that  tbe  bill  was  passed 
by  the  HoQSe  In  strict  conformity  to  tbe 
organic  law.  But  on  its  passage  by  the 
Senate,  It  la  contended  that  tbe  negative 
TOtes  were  not  recorded.  The  entries  on 
the  Senate  Jonmal  in  respect  to  this  bill  are 
as  follows:  "Senate  Journal,  Senate  Cham- 
ber, January  23rd,  1891.  The  bill  passed  Its 
8ec<md  reading.  Ayes,  39;  Noes,  ,  as  fol- 
lows." Then  follows  list  of  votra  of  those  vo- 
ting in  tbe  afBrmatlve,  without  any  reference 
to  those  voting  In  the  negative.  "The  bill 
passed  Its  third  reading.    Ayes,  34;  Noes, 

 ,  as  follows."    Then  follows  a  list  of 

those  voting  In  the  affirmative,  with  no  fur- 
ther reference  to  those  voting  in  the  negative. 
It  is  admitted  that  the  case  of  Debnam  v. 
Chltty,  131  N.  C.  657,  43  S.  H.  3.  Is  an  express 
authority  sustaining  defendant's  contention. 
After  much  reflection,  we  are  unwilling  to 
follow  the  decision  of  the  court  In  ttiat  case, 
bi  so  far  as  It  holds  that  the  entries  upon  the 
Journal  do  not  Indicate  that  there  were 
no  negative  votes.  In  the  dissenting  opinion 
of  Mr.  Justice  Clark,  It  is  said:  "The  ex- 
pression, 'passes  by  tbe  following  vote,  Ayes, 
94  (giving  names);  Nays,   Is  as  ex- 
press and  intelligent  declaration  that  there 
were  no  negative  votes  as  If  the  word  'none* 

had  been  used.    'Nays,   ,*  after  the 

words  'passes  by  the  following  vote,'  and 
giriag  those  voting  aye,  can  convey  no  other 
meaning.    Is  It  not  hypercritical  to  say 

that  'Nays,  ,'  did  not  mean  that  there 

were  no  names  in  the  negative?"  This  provi- 
sion in  our  Constitution  serves  an  important 
purpose  In  compelling  each  member  present 
to  publicly  assume  his  share  of  the  responsi- 
bility In  the  passage  of  such  legislation,  but 
more  particularly  In  furnishing  conclusive 
evidence  whether  the  bill  has  been  passed 
by  a  constitutional  majority.  In  passing  up- 
on a  similar  question,  the  Supreme  Court 
of  Illinois  says:  "The  Constitution  prescribes 
this  as  the  test  by  which  to  determine  whether 
the  requisite  number  of  members  vote  in  the 
affirmative.  ♦  •  •  It  must  appear  on 
the  face  of  the  Journal  that  the  bill  passed 
by  a  constitutional  majority."  Spangler  v. 
Jacoby,  14  III.  297.  58  Am.  Dec.  571;  Cooley's 
CoDstltntlonal  Limitations  (7th  Ed.)  201.  Tbe 
entries  upon  the  Senate  Journal  give  the 
names  of  a  large  majority  of  the  total  mem- 
i)ership  of  that  body  as  voting  for  the  pas- 
sage of  this  bill  upon  the  second  and  third 
readings,  so  that  ttiere  can  be  no  question 
of  Its  passage  by  a  constitutional  majority. 
But  the  entries  Indicate  further  that  the  bill 
passed  by  a  unanimous  vote,  and  that  there 
were  no  names  to  be  recorded  as  voting  In 


the  negative.  This  Identical  question  waa 
considered  by  the  Circuit  Court  of  Appeals, 
Fourth  Circuit,  In  the  case  of  Commissioners 
of  Onslow  County  v.  Tollman  (C.  C.  A.)  143 
Fed.  765,  a  case  originating  in  this  state. 
In  his  opinion.  Judge  McDowell,  referring  to 
Debnam  v.  Cliitty,  says:  "After  the  most 
careful  conslda'atlon  that  we  have  been  able 
to  give  the  subject,  we  find  ourselves  unable 
to  adopt  the  construction  given  the  clause 
in  question  by  the  learned  Supreme  Court  of 
North  Carolina."  So  are  we  unable  to  agree 
with  our  predecessors,  and  in  that  respect 
we  overrule  the  decision  referred  to. 

It  Is  next  contended  that  the  ordinance 
under  which  the  election  was  held  to  author- 
ise said  issue  of  bonds  was  not  passed  by  the 
board  of  commissioners  of  tbe  town  of  Balem, 
as  prescribed  by  the  charter.  Section  70  of 
said  charter  reads  as  follows:  "That  under 
the  powers  hereby  conferred  upon  the  board 
of  commissioners,  tbey  may  borrow  money 
or  create  a  public  debt  only  after  they  have 
passed  an  ordinance  by  a  tbrec-fonrOi  vote 
of  the  entire  board  at  two  separate  r^uiar 
meetings.  •  •  •  There  were  originally 
elected  seven  commissioners,  as  prescribed 
by  the  charter.  One  had  resigned,  leaving 
six  membov  of  the  board  at  the  time  of  the 
second  passage  of  the  ordinance..  At  the 
meeting  of  the  board,  when  the  ordinance 
was  alleged  to  have  been  passed  tbe  second 
time,  only  five  members  of  the  board  were 
present,  all  voting  for  the  passage  of  said 
ordinance.  It  is  argued  by  the  defendant 
that  the  ordinance  is  not  valid  unless  passed 
by  three-fourths  of  the  entire  board;  that 
the  entire  number  is  seven,  and  five  is  not 
three-fourths  of  seven;  that  in  the  construc- 
tion of  the  language  of  tbe  charter,  there 
cannot  be  taken  Into  consideration  vacancies, 
however  bona  fide  they  may  he,  and  the  lan- 
guage means  three-fourths  of  the  entire 
board  provided  for  by  the  charter.  The  au- 
thorities which  the  learned  counsel  for  the 
defendant  have  called  to  our  attention  do 
not  bear  out  his  contention  that  tbe  language 
of  the  charter  should  be  construed  as  if  It 
read  three-fourths  of  the  entire  board  elected. 
Such  a  provision  is  not  uncommon  in  char- 
ters of  municipal  corporations,  and  tbe  fact 
that  the  word  "elected"  was  omitted  after 
the  word  "board"  is  Indicative  to  us  that  the 
Legislature  intended  that  three-fourths  of  the 
entire  membership  of  the  board  In  existence 
at  the  passage  of  the  ordinance  should  bnve 
power  to  pass  such  an  ordinance.  Wherever 
tbe  special  provision  in  such  charters  con- 
tains the  words  "entire  board  elected."  or 
similar  terms,  it  Is  Invariably  held  that  all 
the  members  elected  must  be  taken  Into  ac- 
count. Dillon  on  Mim.  Corp.  §  281.  We  are 
unable  to  find  any  Judicial  decision  which 
places  the  same  construction  upon  the  words 
"entire  board,"  when  the  word  "elected"  does 
not  follow.  The  term  "board,"  when  used  in 
municipal  charters,  se^us  to  have  two  mean- 
ings— one  abstract,  having  reference  to  th* 
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idgislatlTe  creatloD.  Uie  corporate  entity, 
wblcb  18  ctmtlnaouB,  and  the  other  referring 
to  itB  members,  the  Individuals  compoalns 
the  board.  The  words  "entire  board,"  as 
need  In  the  Salem  charter,  refer  to  the  mm- 
bersfalp  of  the  board,  and  were  evidently  in- 
serted to  guard  against  hasty  municipal  legis- 
lation by  requiring  three-fourths  of  all  the 
members  to  c(mcur.  As  the  board— the  cor- 
porate body — was  composed  of  only  sfz  mem- 
bers when  this  ordinance  was  finally  adopted, 
five  of  Its  members  being  present  and  voting 
for  its  passage,  the  requirements  of  the  char- 
ter were  fully  complied  with.  So  in  a  case 
where  the  power  of  a  motion  was  conferred 
upon  a  municipal  council  to  be  exercised  "by 
a  vote  of  three-fourths  of  that  body,"  this 
was  held  to  give  the  power  of  removal  to 
two-thirds  of  a  legal  quorum.  Two-thirds  of 
the  members  elected  were  not  required.  War- 
nock  T.  Lafayette,  4  La.  Ann.  419.  In  South 
Carolina  It  Is  held  that  where,  of  18  mana- 
gers (a  board  constituted  to  try  a  certain  elec- 
tion), appointed  by  the  legislature,  2  refused 
to  qualify.  1  was  disqualified,  and  1  was  dead 
at  the  time  the  board  of  managers  convened, 
the  remaining  14,  being  all  the  members  in 
esse,  properly  constituted  the  board,  and 
might  act  by  a  majority  of  the  14.  State  v. 
Dellessellne,  1  McCord,  62.  It  Is  held  in 
Missouri  that  an  amendment  is  ratified  by  the 
"House,"  within  the  meaning  of  the  Constitu- 
tion of  that  state,  when  It  is  ratified  by  two- 
thirds  of  a  legal  quorum;  that  when  a  legal 
quorum  was  present,  that  was  In  law  the 
"House;"  State  v.  McBride,  4  Mo.  808,  29 
Am.  Dec.  036,  See,  also,  Sanders  v.  Ellington. 
77  N.  C.  25S.  In  construing  the  meaning  of 
the  words,  "with  the  concurrence  of  a  ma- 
jority of  the  Justices  of  the  peace,"  this  court 
has  held  that,  where  a  majority  of  the  Jus- 
tices of  the  county  are  assembled,  the  Justices 
were  in  legal  session,  and  a  majority  of  that 
majority  could  legally  act  Cotton  Mills  v. 
Commissioners,  108  N.  C.  678.  18  8.  B.  271. 
We  are  of  opinion,  therefore,  In  this  case 
that  the  words  "entire  board"  mean  all  the 
members  of  the  board  In  existence,  and  not 
all  those  originally  elected.  When  the  five 
members  assembled  they  constituted  a  legal 
board,  and  a  majority  of  that  five  had  the 
right  to  pass  any  ordinary  matter;  hut,  as 
to  borrowing  money  or  creating  Indebtedness, 
such  ordinances  must  receive  the  sanction 
of  three-fourths  of  the  then  mranbersblp  of 
the  board,  whether  present  or  not: 
Affirmed. 


DRAWDT  v.  ATTiANTIC  COAST  LINE 

R.  ca 

(Supreme  Court  of  South  Carolina.  Oct  19, 

100&) 

Cabbibrs  —  Injuries  to  Pasbsivoeb  —  Gboss 
Negligence. 

Whether  it  is  groaa  De^ligcnce  for  one 
vaitiog  at  a  sution  to  go  on  the  other  side  of 
the  track,  and  recron  after  hearing  the  first 


signal  of  the  approach  of  a  train,  la  a  quea- 

tioD  for  the  Jury, 

[Ed.  Note,— For  cases  In  point,  see  Cent  ViK. 
VOL  9.  Carriers,  f  1363.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;  Dantzler,  Judge. 

Action  by  W.  P,  Drawdy,  executor  of  M. 
A,  Drawdy,  against  the  Atlantic  Coast  Line 
Bailroad  Company.  From  an  order  overrul- 
ing a  demurrer,  defendant  appeals.  Affirmed. 

Huger  Fltz  Simons  and  Mordecai  &  Gads- 
den, for  appellant  J.  O.  Pfidgett  and  How- 
ell &  Gruber,  for  reeiwndent 

WOODS.  J.  The  circuit  Judge  overruled  « 
demurrer  to  the  foregoing  complaint.  Intei^ 
posed  on  the  ground  Hiat  It  faUed  to  stats 
facts  sufficient  to  constitute  a  cause  of  action 
"(1)  hi  that  it  appears  upon  the  fftce  thereof 
that  the  Injury  complained  of  was  not  caused 
by  the  negligence  of  the  defendant;  and  (2) 
that  the  contributory  negligence  on  the  part 
of  the  plaintiff's  intestate  was  the  pnndxnate 
cause  of  the  alleged  injury." 

There  are  several  ac^tlons,  but  Ihcy  all 
raise  the  question  whether  it  Is  per  se  such 
negligence  as  will  prevent  a  recovwy  for 
posonal  injuries  or  deatii  for  one  to  vnAec- 
take  to  cross  a  railroad  track  at  a  crossing 
after  he  has  heard  one  blast  of  the  whistle 
of  an  approaching  train.  The  statute  not  on- 
ly requires  that  the  signal  shall  be  given 
at  least  600  yards  from  the  crossing,  but 
that  the  rlni^ng  of  the  bell  or  sounding 
of  the  whistle  shall  be  oontlnned  until  the 
crossing  is  passed,  or  the  train  brought  to 
a  standstill.  One  of  the  purposes  of  reqalr- 
Ing  the  signal  to  be  continued  is  to  give  no- 
tice of  the  location  of  the  train  and  the 
rapidity  of  Its  approach,  e^edally  when,  as 
Is  allied  in  this  case,  it  cannot  be  seen,  on 
account  ct  a  curve  or  otSier  0b8tructl<»i.  It 
it  Is  true,  as  alleged,  that  the  only  signal 
was  one  short  sharp  blast  of  the  whistle,  then 
the  defendant  violated  the  lav.  The  statute 
provides  that.  If  the  conthraed  signals  iHce- 
scrlbed  are  not  given,  "the  corporation  shall 
be  liable  for  all  damages  caused  by  the  ool- 
lision  •  •  •  unless  it  be  shown  liiat  bi 
addltt<m.  to  a  mere  want  of  ordinary  care, 
the  pmon  Injured,  or  the  person  having 
charge  of  his  person  or  property,  was,  at  the 
time  of  the  collision,  guilty  oC  gross  or  will- 
ful negligence,  or  was  acting  In  violation  of 
the  law;  and  that  such  gross  or  willful 
negligence  or  unlawful  act  contributed  to 
the  Injury."  The  instances  are  no  doubt 
rare  where  It  is  not  negligence  to  undertake 
to  cross  A  railroad  track  In  front  of  a  train 
known  to  be  approaching  at  ordinary  qieed. 
But  wheUiQ'  It  is  gross  negligence  for  one 
waiting  at  a  station  to  become  a  passenger 
to  go  on  the  other  side  of  the  track,  and  re- 
cross  Atter  hearing  the  first  signal  of  the  ap- 
proach of  a  train,  presumed  to  be  given  at  a 
distance  at  least  BOO  yards,  depoids  on  the 
distance  to  be  covered  by  such  passenger  la 
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recrosslng,  and  perlutpa  oth«  circamBtancM. 
Elrb7  T.  Ba»wa7  Co->  68  S.  G.  491,  41  S. 
7^.  Tbere  are  no  particulars  of  the  acddoit 
alleged  In  the  complaint  Showing  <m  tbelr 
&ce  groBB  or  wlllfol  negligence  on  tbe  part 
of  the  deceased.  W.  P.  Drawdy,  In  attempting 
to  cross  tlie  track.  Tbe  question  of  negli- 
gence on  his  part  is  therefore  for  the  jmy. 

The  Judgment  of  this  court  Is  that  the 
Judgmmt  of  the  circuit  court  be  affirmed. 


HUTTO  T.  SOUTHERN  RT.  CO. 

ffitmieme  Court  of  Ronth  Carolina.  Oct  16, 
190«.) 

L  JuBT—ljffi^PBSPABATioK— Canvassing. 

Tlut  tbe  BuperviaorB  and  doc  tbe  jury  com 
misrionns  prepared  the  lists  from  which  oamee 
to  fill  tin  inry  twx  were  mads  ap,  but  which 
list  was  csnTsssed  br  meh  commlsrionen  in 
Jannarr,  instead  of  December,  afi  provided  ht 
tbe  jnry  law  of  19(^  does  not  vitiate  tbe  paoel. 

[Ed.  Note.— For  cases  In  point,  see  Ceot.  Dig. 
▼oL  31,  Jnry,  i  279.] 

SL  Cabriebs— Passer  OEB  with  Pass— Injubt 
TO  Baooaob. 

Where  plaintiff  was  traveliaf:  on  a  pass 
onder  an  agreement  thereon  that  tbe  railroad 
eompasy  dionld  not  be  liable  for  damage  to 
proper^  of  SDcfa  person  by  negligence  ot  its 
agents  or  otherwise,  sudli  person  could  not  re- 
cover for  loss  of  baggage,  except  for  wiUfnl 
mteconduct. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9.  Carriers,  M  1M8,  1649.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  Pardy,  Judge. 

Action  by  Rosa  Hutto  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Robort  Aldrtcb,  for  appellant  B.  T.  La 
Fitte  and  J.  F.  Qnter,  for  req»ndent 

J0NB8,  'J.  The  plalntUt  brongbt  this  ac- 
tion to  recover  damages  for  the  loss  of  a 
tnmk  and  contents  delivered  to  defendant  as 
begsage  <m  June  20,  1005,  when  she  became 
«  passenger  on  defndant's  train  from  D-- 
mark, in  Barnwell  conn^,  to  Calbonn,  In 
lickens  conntjr.  and  recovered  Judgment, 
from  which  defendant  appeals. 

After  Interposing  a  demurrw  to  the  com- 
plaint for  lnsnfltelen<7,  which  was  overruled, 
defcudant  cballenSied  the  whole  array  of  Jn- 
ntrs  drawn  for  the  term,  on  the  ground  that 
the  list  from  which  the  names  were  taken 
to  be  placed  In  the  Jury  box  was  prepared 
by  Mr.  B.  C  Bruce,  the  supervisor,  and  not 
by  the  Jury  commlsslonras,  composed  of  the 
comity  auditor,  county  tnnsnrer,  and  <derk 
of  court,  as  provided  In  the  Jury  law  of  1902. 
After  taking  testimony  on  the  point.  Judge 
Purdy  overruled  the  ol^ectlon,  und»  the  au- 
thoTlty  of  Rhodes  v.  Southern  Co..  6S  S. 
C.  404,  47  S.  B.  680.  The  testimony  de- 
veloping that  tbe  list  was  made  up  about 
the  Ist  of  January,  or  early  in  January, 
Instead  of  in  Decnnber,  as  prescribed  by 


the  act,  this  fact  was  aUo  urged  as  an 

obJecti<m  to  the  array,  but  was  also  overroled, 
under  the  principle  of  said  case,  as  a  mere 
irr^larlty  not  sufficient  to  vitiate  tbe  draw^ 
tng  of  the  jury. 

1.  Appellant's  first  exception  questions 
these  rulings.  We  approve  the  ruling  of  the 
circuit  court.  The  evidence  shows  that  while 
tbe  supervisor  did  prepare  a  list  of  names 
for  the  jury  commissioners,  the  Jury  com- 
missioners carefully  revised  the  same,  and 
made  a  selection,  from  which  the  Jury  box 
was  made  up.  The  Rhodes  Case,  to  which 
reference  has  been  made,  decides  that  the 
fact  that  the  clerk  of  the  board  of  county 
commissioners  prepared  a  list  of  the  electors 
from  the  tax  boolEs,  which  was  canvassed  and 
revised  by  the  proper  officers,  was  a  mere  ir- 
regularity, and  therefore  an  Insufficient  ground 
for  quashing  the  array  of  Jurors.  In  the 
same  case  It  was  held  that  leaving  the  list  in 
the  clerk's  office  and  not  In  the  Jury  box, 
as  required  by  statute,  and  the  fact  that 
there  were  two  lists  instead  of  one,  are 
mere  irregularities.  In  State  v.  Smalls.  78 
S.  O.  619,  53  S.  B.  976,  it  was  again  de- 
clared that  tbe  statutes  which  prescribed  the 

j  time  and  manner  of  selecting  Jurors  are 
I  usually  r^arded  as  directory,  and  hence 
I  there  was  not  a  fatal  defect  In  drawing 
j  grand  and  petit  Jurors,  to  assign  as  grand 
!  Jurors  those  regarded  to  be  best  quaUQed 
'  for  grand  Jury  duty,  and  leaving  the  others 
;  drawn  for  the  petit  Jurors,  although  the  stat- 
i  ute  prescribed  that  "the  persons  whose  names 
are  first  drawn,  to  the  number  required,  shall 
be  returned  as  grand  Jurors,  and  those  after- 
wards drawn,  to  the  number  required,  shall 
be  Jurors  for  trials."  There  Is  no  suggestion 
In  this  case  that  the  Jurors  selected  were  not 
good  and  lawful  men  qualified  to  sit  as 
Jurors,  or  that  defendant's  rights  were  In  any 
wise  injured  or  prejudiced  by  any  conduct 
of  tbe  Jury  commissioners.    The  foregoing 
covers  all  the  specifications  of  error  as  to 
■  matters  brought  to  the  attention  of  tbe  cir- 
cuit court  and  ruled  upon,  and  hence  the 
first  exception  is  overruled. 

2.  The  defendant  alleged  as  a  defense,  and 
Introduced  evidence  to  prove,  that  plaintiff 
was  not  a  passenger  for  hire,  and  that  she 
and  her  ba^i^e  were  being  transported  on  a 
"free  pass,"  bestowed  as  a  gratuity,  upon 
a  apedal  ogreonent  printed  on  the  pass,  as 
follows:  "The  person  acc^tlng  this  pass 
agrees  that  the  Southern  Railway  Company 
shall  not  be  liable  un^er  any  circumstances, 
whether  by  negligence  of  agents  or  otherwise, 
for  any  loss  or  damage  to  the  property  of  the 

I  pemon  using  the  same." 

I  Appellunl^s  second  exc^itton  allies  that 
the  court  erred  In  reusing  to  Instruct  the 
Jury  that  the  plaintiff,  under  tbe  terms  and 
cmidltlons  of  the  pass  upon  which  she  was 
traveling,  waived  all  right  to  recovw  for  loss 
of  property.  At  the  request  of  appellant, 
the  circuit  Judge  charged  the  Jury  that,  If 
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eald  baggage  was  carried  without  compensa- 
tion, the  appellant  conld  only  be  liable  as 
a  gratuitous  bailee-^tbflt  Is,  Cor  a  fiillnre 
to  exercise  slight  care — or  could  only  be  an- 
swerable for  gross  neglect  or  bad  faith.  The 
jury  were  farther  Instmcted  in  these  words: 
"The  railroad  company  conld  stipulate  upon 
what  terms  It  would  receive  her  gratuitously, 
upon  what  terms  they  wonld  receive  her  with 
her  trunk  gratuitously,  and,  If  she  entered 
upon  that  contract^  she  was  bound  by  It,  ex- 
cept that  having  received  her,  and  If  It  re- 
ceived her  property  (bar  Imhk)  then  It  would 
not  be  liable,  unless  It  be  shown  that  the 
railroad  company  was  gnilty  of  willful  or 
wanton  misconduct  towards  her,  or  showed 
a  reckless  disregard  of  her  rights."  It  seems 
to  ns,  therefore,  that  the  drcnit  court  In* 
Btructed  the  Jury  somewhat  more  favorably 
for  defendant  than  it  contended  for.  and 
quite  as  favorably  as  any  view  of  the  au- 
thorities on  this  subject  could  possibly  per- 
mit Under  the  charge,  the  defendant  was 
.exonerated  tram  all  liability  for  loss  of 
baggage  carried  gratuitously  under  the  spe- 
cial contract  mentioned,  even  though  the  loss 
resulted  from  the  negligence  of  the  defend* 
ant  whether  ordinary  or  gross,  unless  so 
gross  as  to  show  a  wanton  or  willful  disre- 
gard of  plalntlflTs  rights.  There  Is  some 
conflict  among  the  authorities  In  the  various 
Jurisdictions  as  to  whether  such  a  contract 
fls  applied  to  a  passenger  Injured  by  ordi- 
nary n^llgence,  while  traveling  on  a  strictly 
gratuitous  pass,  is  a  protecUon  to  the  com- 
pany. The  Supreme  Court  of  the  United 
States,  In  Northern  Pacific  Railway  v.  Adams, 
21  Sup.  Ct.  410,  48  Ti.  Ed.  SIB  (citing  cases, 
which  was  affirmed  In  Boerlng  v.  Chesapeake 
Beach  R.  R.  Co..  24  Sup.  Ct  615.  48  L.  Ed. 
T42),  takes  the  view  that  such  a  contract  hy 
a  passenger  traveling  gratuitously  protects 
the  company  from  injuries  resulting  from  or- 
dinary negligence;  but  no  case  has  been  cited, 
and  we  have  discovered  none,  which  holds 
that  such  a  contract  would  protect  a  carrier 
from  the  consequences  of  Its  wanton  and  wlU- 
fnl  disregard  of  duty.  A  railroad  company 
owes  It  to  a  bald  trespasser  to  do  him  no 
willful  injury,  and  to  a  mere  licensee  It 
owes  the  duty  of  exercising  ordinary  care. 
It  would  be  contrary  to  public  policy  to  sus- 
tain a  contract  in  so  far  as  It  sought  to  ex- 
empt for  willful  misconduct  We  have  not 
referred  to  the  case  of  Nlckles  v.  Seaboard 
Air  I.Ine  Ry.,  74  S.  O.  102,  64  S.  E.  266, 
as  the  court  held  that  the  pass  under  con- 
si  deration  was  not  strictly  a  free  pass.  As 
the  case  before  us  does  not  call  for  our 
determination  whether  such  a  contract  by 
a  gratuitous  passenger  would  exempt  the  com- 
pany from  n^llgence,  we  refrain  from  ex- 
pressing an  opinion  on  that  iwint  We  mere- 
ly hold  that  appellant  has  no  ground  for 
complaint  as  the  chaise  exempted  from  lia- 
bility except  in  cases  of  willful  misconduct 
The  Ju^cment  of  the  circuit  court  la  af- 
firmed. 


DOYLE  V.  HILL. 

(Supreme  Court  of  South  Carolina.   Oct  K, 
190tJ.) 

iRSUBANOB—AonON  ON  PBElflDU  NOTK — Dk- 
FXHBES. 

In  an  action  on  a  note  ^ivea  for  the  first 
premium  on  a  life  insurance  policy,  evidence 
oa^  the  part  of  defendant  that  the  policy  was 
void  because  of  a  false  answer  to  a  question  in 
the  application  is  inadmissible,  where  the  in- 
surance company,  after  notice  of  such  false  an- 
swer, Insisted  tliat  the  policy  was  valid. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County;  Dantzler.  Judg& 

Action  by  W.  B.  Doyle  against  J.  B.  HIU. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

J.  B.  Boggs  and  J.  P.  Gary,  for  appellant 
R.  T.  Jaynes,  for  respondent 

JONES,  J.  The  defendant  gave  his  prom- 
issory note,  dated  July  18,  1902,  to  W.  A. 
Barton,  agent  for  the  Travelers'  Insurance 
Company,  for  $118.81.  payable  December  1, 
1902,  which  on  Its  face  was  to  secure  pay- 
ment of  premium  on  jwUcy  No.  127,683,  due 
July  21,  1902.  Shortly  after  the  poUcy  was 
delivered  to  defendant  he  returned  it  to  the 
Insurance  company,  stating  his  objection  by 
letter,  which  gave  rise  to  considerable  cor- 
respondence, in  which  the  company  endeav- 
ored to  meet  his  objections.  Insisting  on  his 
retaining  the  policy  and  declining  to  sur- 
render the  note.  The  note  was  transfmred 
after  maturity  to  plaintiff,  who  brou^^t  this 
action  thweon.  The  defendant  among  other 
things,  pleaded  failure  of  consideration,  and 
on  the  trial  offered  evidence  to  show  that 
the  application,  which  was  made  a  part  of 
the  contract  of  insurance,  contained  the  an- 
swer "No"  to  the  question  whether  he  ever 
had  plies,  which  was  a  false  statement  by 
the  medical  examiner  as  to  defendants  true 
answer,  which  was  "Yes,"  the  contention  be- 
ing that  the  policy  was  thereby  rendered 
void,  and  hence  that  the  note  was  without 
consideration.  The  circuit  court  after  ad- 
mitting the  testimony,  later,  on  motion  of 
plaintiff's  counsel,  struck  in  out  on  the  ground 
that  defmdant  conld  not  offer  parol  testi- 
mony to  vary  or  contradict  the  contract  of 
Insurance  as  written,  including  the  applica- 
tion. The  exertions  taken  altogether  and 
liberally  construed  allege  error  In  the  mling 
above  indicated.  It  is  contended  that  the 
rullnff  was  incorrect,  for  two  reasons:  (1) 
Fraud  being  charged,  the  rule  excluding  parol 
evidence  does  not  apply.  Mason  v.  Telegraph 
Co.,  71  S.  O.  160,  60  S.  E.  781.  (2)  It  Is  com- 
petent to  show  that  the  note  was  wltiiont 
consideration;  citing,  among  other  cases.  Mtv 
Grath  &  Byrum  v.  Bamea,  18  S.  0.  332,  86 
Am.  R^.  687,  and  Groesbeek  v.  Marshall. 
44  S.  C.  644,  22  S.  B.  743.  There  would  be 
great  force  In  appellant's  contention  If  the 
testimony  offered  really  tended  to  show  tliat 
the  policy  was  void  and  therefore  that  the 
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note  was  without  conBiaeratlon.  On  the  con- 
trary, the  testimony  offered  tended  to  ahow 
a  valid  policy,  and  hence  appellant  was  not 
prejudiced  by  the  ruHng.  AsBumlns  that  an 
answer  to  the  question  materially  affecting 
the  risk  and  warranted  to  be  true  would  lus* 
dfy  a  forfeltnre  of  the  policy  on  dlsoorery 
that  the  answer  was  really  false,  the  Insur- 
ance company  may  waive  the  fort^ture,  or 
be  estopped  to  assert  It  An  insurance  com- 
pany, etTected  with  knowledge  of  its  agent 
and  thus  knowing  the  existence  of  a  cause 
of  forfeiture  at  the  Inception  of  the  contract, 
la  estopped  to  assert  such  forfeiture  by  ac- 
cepting the  premium,  and  delivering  the  poi- 
1^  as  a  Talld  contract  of  Insurance^  Gandy 
r.  Insurance  Ca.  62  S.  0.  228.  29  S.  E.  OSS. 
It  would  be  anomalous  to  bold  It  reversible 
error  to  exclnde  testimony  wblcb,  If  admitted 
and  found  to  be  true,  would  necessarily  de- 
fiKit  the  purpose  fw  which  It  was  rought 
to  he  Introduced. 

The  judgment  of  the  drcutt  court  Is  af- 
firmed. 


WILSON  LUMBER  CO.  t.  D.  W.  ATJ)ER- 
MAN  &  SONS  CO.  et  al. 

rSapreme  Court  of  Sonth  Carolina.  Oct  15, 
1906.) 

1.  DAMAaES— WrLT,Ftn.  Torts. 

In  an  action  based  on  a  wlllfnt  tort,  plain- 
tiff mny  xecover,  not  only  punitive,  bnt  also  com- 
pensatory, damages. 

2.  .Appraz,— Harmxess  Bbbob. 

Where,  in  an  action  for  a  willful  tort,  the 
conrt  instructed  that  plaintiff  could  not  recover 
anlesti  a  case  of  willfulness  was  established,  the 
fact  that  the  jury  gave  only  oomuensatory  dam- 
ages was  not  prejudicial  to  defendant. 

[Ed.  Note.— For  ranes  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error.  18  4062,  4Q."i6.1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County ;  Watts,  Judge. 

Action  by  the  Wilson  Lumber  Company 
against  D.  W.  Alderman  &  Sons  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

Wilson  &  Du  Rant,  S.  W.  O.  Shlpp,  Oattleys 
&  Ragsdale,  and  Walter  H.  Wells,  for  ap- 
pellant W.  O.  Benet  and  Wilc<s  ft  Wilcox, 
for  respondent 

JONES,  J.  The  complaint  In  this  action 
alleged  a  willful  tort  by  the  defendants  In 
destroying  a  section  of  railroad  track  on  the 
land  of  Maggie  Jones,  In  Florence  county, 
whereby  a  number  of  plaintiff's  cars  vusre 
thrown  from  the  track  and  wrecked  with 
their  contents  of  freight,  and  endangering 
the  lives  of  the  railroad  crew,  to  plaintiffs 
damage  $50,000.  The  defendants  Interposed 
as  a  defense  that  the  rails  and  ties  were 
r«noved  without  any  Intention  to  Injure 
plaintiff,  but  for  the  sole  purpose  of  removing 
an  unlawful  obstruction  on  the  exclusive 
right  of  way  of  D.  W.  Alderman  &  Sons  Com- 
pany, and  of  protecting  the  same  against  the 


trespass  of  plaintiff  In  defiance  of  the  injunc- 
tion of  the  court  In  the  case  of  Alderman  & 
Sons  V.  Wilson.  The  Jury  first  brought  In 
the  following  verdict:  "We  find  for  the 
plaintiff  the  amount  of  actual  damages  and  de- 
murrage and  costa  of  court  expouea."  Judge 
Watts  instructed  the  Jury  that  the  Terdlct 
should  express  some  specific  amount  as  ac- 
tual damages,  and  that  the  costs  would  fol- 
low the  verdict  The  Jury  retired  and  soon 
returned  with  the  following  verdict:  "We 
find  for  the  plaintiff  the  amount  of  $1,000." 
Thereafter  during  the  term  defendants  moved 
for  an  order  dismissing  the  complaint  and 
for  leave  to  enter  Judgment  In  favor  of  de- 
fendants against  plaintiff  upon  the  ground: 
"That  the  foundation  of  ttie  plalntllTs  cause 
of  action  set  out  in  the  complaint  Is  an  al- 
leged reckless,  willful,  wanton,  and  malicious 
tort  alleged  to  have  been  committed  by  tlie 
defendants ;  and  the  verdict  of  the  Jury  nega- 
tives the  charge  of  recklessness,  willfulness, 
wantonness,  and  malice,  is  a  finding  in  favor 
of  the  defendants  and  against  the  truth  of 
the  said  charge,  and  amounts  to  an  acquittal 
of  the  defendants."  Judge  Watts  refused  tlie 
motion,  and  defendants*  exceptions  question 
the  correctness  of  the  court's  action,  raising 
the  question  whether  In  an  action  solely  for 
a  willful  tort  a  verdict  for  actual  compensa- 
tory damages  alone  can  be  awarded.  We 
have  no  hesitation  in  answering  this  question 
In  the  affirmative,  especially  when,  as  In  this 
case,  the  party  complaining  Is  the  party 
against  whom  the  verdict  la  rendered.  In 
an  action  based  upon  ordinary  negligence, 
plaintiff  can  only  recover  compensatory  dam- 
ages, but  In  an  action  based  upon  a  willful 
tort  plaintiff  may  recover  not  only  punitive 
damages,  but  also  compensatory  damages, 
provided  be  proves  a  willful  tort  Proctor 
V.  Ry..  61  S.  C.  187,  39  S.  B.  361 ;  Chiles  v. 
Southern  Ry.,  69  S.  C.  332,  48  S.  E'.  252.  It 
Is  also  well  established  that  plaintiff  Is  en- 
titled to  punitive  damages  as  matter  of 
right,  and  that  It  Is  not  within  the  discre- 
tion of  a  Jury  to  refuse  such  damages,  when 
a  case  is  made  out  which  Justifies  a  verdict 
for  punitive  damages.  Orlffin  v.  Ry.,  66  S. 
C.  127.  43  S.  B.  445 ;  Dagnall  v.  Ry.,  69  S.  G 
115.  48  S.  E.  97;  Beaudrot  v.  Ry..  69  S.  O. 
164,  48  S.  E.  106.  The  appellants  consider 
these  as  established  rules,  but  build  their 
contention  on  a  misaiH>lt<^&tlon  of  than.  The 
fallacy  in  appellant's  position  is  In  assuming 
that  a  verdict  for  actual  or  compensatory 
damages  in  an  action  for  wlllfol  tort  is  a 
special  finding  that  there  was  no  willful 
wrong,  on  the  presumption  that  if  there  bad 
been  proof  of  willfulness  the  Jury  would 
have  awarded  also  punitive  damages.  Bnt 
a  court  tias  no  authority  to  write  into  a  ver- 
dict any  special  findings  not  fairly  embraced 
in  It,  and  especially  cannot  deduce  from  a 
verdict  a  special  finding  wholly  inconsistent 
with  its  terms.  This  Is  a  verdict  for  the 
plaintiff  In  an  action  for  a  willful  tort  upon 
explicit  Instructlous  ttiat  the  plaintiff  could 
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aot  recorer  unless  a  case  of  wUUuIiubb  was 
establlsbed. 

The  followlBff  Instructions  were  ^yea  at 
defendant's  raqaeat :  "(8)  If  tlie  defendant's 
purpose  in  removing  the  track  of  the  plaintiff 
was  simplf  to  protect  the  said  right  of  way 
of  D.  W.  Alderman  &  Sons  Company,  and  to 
remove  an  unlawful  obstruction  therefrom, 
and  it  was  done  in  such  a  manner  as  to  con- 
vince the  Jury  by  the  preponderance  of  the 
evidence  that  It  was  the  purpose  and  Inten- 
tion of  the  defendants  thereby  to  wredt  the 
plaintiff's  train,  or  Injure  Its  property  or 
the  p«*6on8  of  Its  servante  and  agents,  the 
plaintiff  cannot  recover.  (9)  The  foundation 
■of  this  action  is  the  wanton,  willful,  and 
malicious  and  Intentional  In^ry,  or  attempt- 
>ed  injury,  by  the  defendants  of  the  property 
of  the  plaintiff,  or  the  persons  of  its  servants 
or  agents,  and  this  must  be  established  by 
the  plaintiff  by  the  preponderance  of  the 
■evidence,  or  It  cannot  recover.  (10)  The 
plaintiff  cannot  recover  by  showing  that  the 
acts  of  the  defendants  In  removing  the  tnxk 
of  the  plaintiff  from  the  said  right  of  way 
•of  D.  W.  Aldaman  ft  Sons  Company  was 
-done  In  a  n^ligent,  or  even  In  a  grossly  neg- 
ligent, mannw,  unless  such  negl^ence  was 
80  gross  as  to  show  a  wanton,  willful,  and 
malicious  Intention  to  Injure  the  plaintiff's 
property  or  servants,  or  a  retftlesa  disregard 
■of  the  ordinary  Instincts  of  humanity,  or 
amounts  to  a  recklras  disregard  of  human 
llf&**  Under  such  Instmctlons  we  are  bound 
to  assume  that  the  Jury  found  that  defend- 
ant's conduct  vras  willfully  wrong,  assomlng 
that  the  final  vendict  under  the  circumstances 
was  intended  to  give  only  compensatory  dam- 
ages, the  failure  to  ^ve  pl^tlff  punitive 
damages  also  was  not  prejudicial  to  defend- 
ants, and  therefore  was  not  such  a  verdict 
as  defoidauta  have  a  right  to  question  on 
that  ground.  To  grant  defendant's  motion 
wonld  Involve  the  anomaly  of  giving  Judg- 
ment l!or  def^dants  wh^  the  verdUft  was 
for  the  plaintiff. 

The  Judgment  of  the  drcnlt  court  la  af- 
firmed. 


FOBD  et  ux.  T.  SOUTHERN  RT. 

(Sapreme  Court  of  South  Carolina.  Oct- 11, 
1908.) 

1.  OABRIKRS—Acnoif  BT  PaSSENOEB— AXIOUT- 

iKo  AT  Wbong  Station. 

In  an  action  to  recover  because  defendant 
railroad  company,  through  Its  agent,  negligently 
caused  plaintiff,  a  passenger,  and  her  children 
to  alight  at  the  wrong  station,^  an  allegation 
that  the  conductor  said:  "This  is  your  place  to 
get  off."  and  took  out  her  baggage,  is  supported 
by  testimony  that  a  flagman,  assisting  tae  con- 
dnctor,  induced  her  to  get  off  at  sudi  station. 

2.  Same— InffTBtTonoNS. 

Where  plaintiff  sued  to  recover  because  in- 
dnced  by  the  conductor  to  get  off  a  train  at  the 
wrong  station,  though  there  was  no  allegation 
of  negligence  in  the  call  of  stations,  the  specific 
allegation  that  the  conductor  told  her  that  it 
was  the  place  to  get  off  renders  tt  immaterial 


how  the  ordinary  call  of  stations  was  made,  and  ! 
an  instruction  authorizing  a  recovery  if  the  con- 
ductor did  not  call  out  the  station,  wherebj 
plaintiff  got  off  at  the  wrong  itatioo,  was  harm- 
less  error. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  Hydrlck,  Judge. 

Action  by  Alice  and  Furman  Ford  against 
the  Soutiiem  Railway.  Judgment  for  plali^ 
tiff,  defendant  appeals.  AfBrmed. 

E.  M.  Thomson  and  W.  H.  Sharpe,  for 
appellant   G.  T.  Graham,  for  respondent. 

JONES,  J.  The  plaintiff,  Mrs.  Alice  Ford, 
with  her  seven  Infant  children,  on  June  19, 
1905,  boarded  defendant's  train  at  Augusta. 
Ga.,  as  passengers  for  Fredonla,  Lexington 
county,  S.  C,  and  she  alleges  tliat  defoidant 
company,  through  Its  agent,  negligentiy  and 
willfully  caused  her  and  the  children  to  leave 
the  train  at  Ridge  Spring.  S.  C,  where  she 
was  compelled  to  remain  without  means  or 
food  until  8  o'clock  that  night  before  she  ^ 
could  resume  her  Journey,  whereby  she  was 
distressed  in  mind  and  t>ody  and  made  ill, 
to  her  damage  $2,000.  The  Jury  rendered  a 
verdict  in  favor  of  plaintiff  for  fOOO,  and 
from  the  Judgment  thereon  defendant  ap- 
peals upon  one  exception  to  the  Instructions 
given  to  the  Jury.  The  defendant  requested 
the  court  to  charge  the  Jiuy:  "If  the  plain- 
tiff has  failed  to  prove  by  the  preponderance 
of  the  evidence  that  the  conductor  caused 
her  to  leave  the  train  at  Ridge  Spring,  as 
she  alleges,  your  verdict  must  be  for  de- 
fendant company."  Responding  to  this  re- 
quest, the  court  charged:  *1  soy  it  must  be 
for  the  def^dant  company  as  to  the  matter 
of  punitive  damages.  If  she  has  failed  to  I 
prove  by  the  preponderance  of  the  evidence 
tiiat  the  conductor  caused  her  to  leave  the  j 
train  at  Ridge  Spring,  as  she  alleges,  your 
verdict  must  be  for  the  defendant  on  the 
matier  of  punitive  damages,  but  I  could  not 
charge  that  proposition  as  to  the  other  dam- 
ages. If  he  negligently  failed  to  call  out 
the  station,  or  If  he  did  not,  and  she  think- 
ing that  she  had  reached  her  destination  got 
off  at  the  wrong  place.  It  would  be  a  ques- 
tion for  you  to  say  whetiier  her  getting  off 
was  due  to  the  negligence  of  the  company  In 
falling  to  call  out  the  station,  and  hence  I 
make  that  modification  of  that  request"  The 
specifications  of  error  are:  (1)  That  tiie  re- 
quest was  correct  and  applicable.  (2)  That 
there  was  no  allegation  of  negligence  in  fall- 
ing to  call  out  the  station  of  Ridge  Spring, 
and  the  charge,  therefore,  Injected  an  Issue 
foreign  to  the  pleadings.  (3)  That,  plaintiff's 
destination  t>eing  Fredonia,  defendant  owed 
her  no  duty  to  call  out  the  lUdge  Spring 
station.  (4)  That  the  charge  allowed  re- 
covery of  damages  if  the  conductor  did  not 
call  out  the  station  of  Ridge  Spring  and 
plaintiff  got  off  at  the  wrong  station,  think- 
ing she  bad  reached  her  destination. 

While  the  exception  t^eems  plausible  at  first 
glance.  Its  force  vanishes  on  a  view  of  the 
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whole  record.  Tb%  allegatloiu  of  the  com- 
plaint mifflcleiitl7  appear  from  porasraph  7, 
which  we  Quote  as  follows:  'That,  upon 
reaching  the  said  Bidge  Spring  station,  the 
coDdnctor  of  said  train,  who  was  the  agent 
and  servant  of  the  defendant,  and  acting 
within  the  scope  of  his  authorl^T  as  such,  ap- 
proached plaintiff  Alice  Ford,  who  was  an 
absolute  stranger,  had  never  traveled  over 
said  railroad  and  knew  nothing  about  the  sta- 
tions along  It,  and  said  to  her.  This  is  your 
place  to  get  off,'  and  gathered  up  a  pack- 
age or  basket  that  belonged  to  her,  and  she 
then  and  there  told  blm  that  she  wanted  to 
get  off  at  Fredonla,  and  thereupon  the  said 
conductor  again  said  to  her,  This  la  your 
place,'  and  carried  her  said  package  or  bas- 
ket out  of  the  car  and  placed  It  on  the 
ground,  telling  her  to  get  off  the  train,  and 
caused  bw  to  leave  said  train  at  Ridge 
Spring,  and  from  the  statements  and  repre- 
seatatloos  bo  made  to  ber  by  said  conductor 
the  believed  that  ahe  was  at  Fredonla,  and 
did  not  know  the  contrary  until  after  said 
train  had  left,  wh«i  to  ber  great  astoulsh- 
mmt  she  was  informed  that  she  was  at 
Bldge  Spring;  that.  Immediately  after  Indu- 
cing plaintiff  Alice  Ford  to  get  off  said  train, 
the  said  conductor,  who  was  the  agent  and 
servant  of  the  defendant,  and  acting  within 
the  scope  of  his  authority  as  such,  caused 
said  train  to  move  off  rapidly,  carryii^  away 
her  trunk  and  leaving  her  and  her  said  In- 
fant dilldren  at  Ridge  Spring  aforesaid,  and 
thereby  prevented  her  from  reaching  Fre- 
donla on  said  trahi."  While  there  Is  no  al- 
legation of  negligence  In  the  usual  call  of 
stations,  tbe  specific  allegation  Is  that  the 
coDductor  said  to  her  as  tbe  train  reached 
Ridge  Spring,  '"Tbia  Is  your  place  to  get  off," 
althoQgji  be  knew  that  her  destination  was 
Fredonla,  tboeby  Inducing  her  to  leave  the 
train  at  the  wrong  station.  It  waa,  there- 
fore, wbolly  immaterial  to  her  case  bow  the 
ordinary  call  of  statlonB  was  made,  If  Hie 
ceodnctoF,  or  any  one  authorised  to  aid  In 
iBSlsHng  paasengos  off  tiie  train,  negligently 
or  wlUfolly  mislnfonned  her  as  to  ber  sta- 
tkm,  and,  ^norant  of  the  tmor  and  relying 
en  the  In&Hinatlon,  she  got  off  at  tbe  vionc 
■tatkm,  to  her  tojury.  The  allegation  In  the 
complaint  ttiat  tbe  ctmduetor  did  the  Tarlona 
acts  which  caused  her  to  leave  the  train  at 
the  wrong  station  would  be  supported  by 
testimony  which  toided  to  show  that  any 
*geat  of  tbe  defendant^  whose  duty  It  was  to 
aasist  ttie  conductor  In  putting  passengers 
off  tbe  train.  Induced  hex  to  get  off  at  tbe 
WRHig  station.  Tbe  plaintiff  and  her  dangh- 
t»  testlfled  that  It  was  tbe  conductor  who 
said,  "This  Is  your  place  to  get  off,"  and  car- 
ried out  a  part  of  the  baggage  and  assisted 
her  off,  whereas,  the  evidence  on  behalf  of 
the  defendant  was  to  the  effect  that  the 
conductor  on  reaching  Ridge  Spring  Immedi- 
ately left  the  train  to  attend  to  a  heavy  ship- 
aioit  of  peaches  by  ej^reas,  leaving  hla 


flagman  to  assist  tbe  passengers.  The  flag- 
man teatifled  thkt  he  carried  out  a  part  of 
plaintiff's  baggage  and  assisted  her  off  the 
train,  but  did  not  tell  ber  anything  about 
that  being  her  station,  but  on  tbe  contrary 
called  out  "Bldge  Spring,"  and  that  he  did 
not  know  that  Fredonla  was  her  station.  In- 
asmuch, however,  as  plaintiff's  testimony 
charged  tbe  one  who  aaalsted  her  from  the 
train  as  being  the  one  who  gave  her  the 
wrong  Information,  and  tbe  testimony  for  de- 
fendant showed  tbat  the  person  who  assisted 
her  was  the  flagman,  the  evidoice  made  it 
possible  for  the  jury  to  take  the  view  that 
plaintiff,  being  a  stranger  to  tbe  parties  and 
engrossed  with  the  care  of  her  children,  was 
mistaken  In  supposing  It  was  tbe  conductor 
who  misinformed  ber,  but  that  It  was  tbe 
flagman  assisting  the  conductor  who  did  so. 
and  thereby  caused  her  to  leave  the  train 
at  the  wrong  station.  Under  this  view  It 
would  have  been  error  to  charge  the  jury 
unqualifiedly  to  the  effect  that  plaintiff  bad 
no  case  unless  she  proved  that  the  conductor 
himself  caused  her  to  leave  tbe  train,  where- 
as, the  real  question  was  whether  tbe  defend- 
ant company  by  Its  agents  wrongfully  caused 
her  to  leave  by  giving  misleading  informa- 
tion as  to  her  station.  Wbile  possibly  tbe 
circuit  court  was  Inexact  In  Its  modifica- 
tion of  tbe  erroneous  request  to  diarge  in 
not  distinguishing  between  negligence  In  fail- 
ure to  give  the  usual  station  call  and  negli- 
gence In  giving  misleading  Information  as 
to  a  passenger's  station,  we  cannot  think 
the  Jury  were  thereby  misled  Into  an  Issue 
foreign  to  the  case  In  view  of  the  whole 
cbaige.  The  circuit  court  charged  the  Jury 
explicitly:  "Tbe  burden  is  upon  tbe  plaintiff 
to  prove  to  your  satisfaction  by  the  greater 
weight  of  the  evidence  the  allegations  of  her 
complaint"  Again,  the  court  charged:  "Hie 
burden  Is  upon  her  to  make  out  her  com- 
plaint by  tbe  preponderance  of  tbe  evldencfc 
She  must  prove  It  to  your  satlsfactlOD  that 
the  railroad  was  guilty  of  negllg«ice,  etc.** 
All  of  whldi  shows  tbat  the  court  strove 
to  confine  Hie  Issues  to  those  raised  by  the 
pleadings. 

Tbe  judgmait  of  tbt  drcnlt  court  Is  af- 
flzmed. 

WOODS,  J.  I  concur,  and  think  this  re- 
mark should  be  made  In  addition  to  tbe  rea- 
sons for  affirmance  stated  by  Mr.  Justice 
JONES.  There  was  evidence  that  the  sta- 
tions. Including  Ridge  Spring,  were  called  In 
the  usual  way,  and  there  was  no  evidence 
whatever  to  tbe  contrary.  It  is  not,  there- 
fore, to  be  presumed  that  the  jury  found  a 
verdict  on  an  Issue  erroneously  submitted  to 
them,  not  only  unsupported  by  any  evidence, 
but  opposed  to  all  the  evidence  on  the  sub- 
ject The  presumption  is  that  they  found 
against  the  defendant  on  the  all^atlon  which 
plaintiff  offered  positive  evidence  to  support 
namely,  that  she  was  misled  by  a  special 
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caU  or  diiectloa  of  the  ccmdnctor  or  brake- 
man  to  lier  to  set  off  before  ebe  reactaed  lier 
destination* 


HARRXSON  T.  WESTBRN  UmON  TBLB- 
GRAPH  CO. 

(Supreme  Court  of  South  Carolina.  Oct.  8, 
1D06.) 

1.  Telboraphb     Delivzbt  of  BIbbsage  — 

8EBVANT3. 

An  iuBtmctiOQ  that  It  U  the  dut7  of  a 
te)e^aph  company  to  employ  competent  and  dUi- 
seut  servants  for  the  delivery  of  messages  in- 
trusted to  It,  and  if  such  an  agent  is  nesligent 
in  the  delivery  of  messages  by  which  the  ad- 
dressee of  the  message  suffers  mental  anguish, 
the  company  is  Ksponslble,  is  not  error,  thougli 
there  was  no  allegation  that  the  telegraph  com- 
pany had  failed  to  employ  competent  messengers. 

2.  Saub— REOtTLATIOnS— Wajvbb. 

Where,  in  an  action  against  a  telegraph 
company  for  delay  In  delivery  of  a  telegram 
th^re  wait  evidence  of  a  waiver  by  defendant  of 
Its  regulations-  as  to  office  hours,  an  instruction 
defining  waiver  and  stating  that  there  could 
be  a  waiver  of  laeh  legulationa  <m  the  part  of 
the  company  was  not  error. 

3.  Same— Pbohptnbss  in  Dblitebt. 

A  tel^aph  company  la  bound  to  deliver 
with  reasonable  promptneas  messages  intrusted 
to  it,  and  it  the  agent  of  the  company  the  morn- 
ing after  a  message  was  received  found  the  mes- 
sage at  his  office  and  during  office  hours  failed 
to  deliver  it  promptly,  the  company  is  respon- 
sible for  the  resulting  damages. 

[Ed  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  S  33.J 

4.  SaUE  —  AOTXOIT   TOB   DaVAGES  —  InBTBUO- 
TIONS. 

Where,  In  an  action  for  delay  in  delivering 
a  telegram  the  court  at  length  details  the  duty 
of  the  jury  in  regard  to  the  facts  in  proof,  that 
he  also  states  that  if  the  Jury  find  for  plaintiff 
they  may  award  such  damages  as  they  conclude 
resulted  from  the  negligence  of  the  defendant  is 
not  error. 

5.  Sauk— Qtjbstxon  fob  Jubt. 

Where  there  was  some  evidence  that  damage 
resulted  to  plaintiff  bv  reason  of  the  nondeliv- 
ery of  a  telegram  on  Sunday  morning,  the  issue 
was  for  the  jury. 

fEd  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  45,  Telegraphs  and  Telephoned.  |  76.] 

t.  Same— PuNiTiTE  Dauaoes. 

An  Instruction  that  If  failure  to  deliver  a 
telegram  was  from  a  disregard  of  the  rights  of 
plaintiff,  so  as  to  amount  to  willfulness  the  Jury 
could  award  punitive  damages  was  not  error, 
where  there  was  evidence  offered  on  such  sub- 
ject 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  S  71.1 

Appeal  from  Common  Pleas  Circuit  Court 
of  EdgeSeld  County;  Gage,  Judge. 

Action  by  P.  B.  Harrison  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Brane  ft  Flnl^,  Barrett  A  Tomi^lns,  and 
Mr.  Welbi,  tor  appellant.  McG.  Simklns  and 
Sbeppard  Bros.,  for  respondent 

POPE,  a  J.  Tbe  first  trial  of  tbis  action 
In  this  court  resulted  In  a  new  trial  becstuse 
of  errors  In  the  charge  of  tbe  drcnlt  ]ndg& 
71  B.  a  886,  61  S.  E.  119.   It  now  comes  be- 


fore us  after  a  trial  wbleh  resulted  In  a 
Judgment  for  tiie  plaintiff  upon  the  alleged 
errors  In  the  charge  of  tbe  drcolt  Judge. 
The  plaintiff  alleged  lliat  he  mStaeS.  greatly 
because  of  tiie  n^goice  and  wUlfolneBa  of 
tbe  defendant  In  Ita  failure  to  promptly  de- 
liver a  dispatch  announcing  tbe  deaUi  of  bis 
father,  Dr.  E.  J.  EEarrlstm,  on  the  IStb  April, 
1903,  wblcb  prevented  tbe  plaintiff  firom 
viewing  tbe  remains  of  his  dead  father  and 
from  attending  his  burial  at  Columbia,  Va., 
on  tbe  20tb  of  April,  1903.  Tbe  dispatch  was 
ia  these  words:  "Columbia.  Ta..  IS— P.  B. 
Harrison.  Johnson.  S.  G.  Father  died  to-day 
3:8a  Funwal  Monday,  11.  [Signed]  Kate 
Harrison."  This  tel^am  was  transmitted 
and  received  1^  the  def mdant  at  its  <^ce  at 
Johnston,  S.  O.,  at  8:15  p.  m.  <m  tbe  18th  of 
April.  1903,  but  was  not  delivered  by  It  to 
the  plaintiff  until,  the  plaintiff  alleges.  10 
o'clock  Sunday  morning,  the  19th  of  April, 
while  the  defendant  alleges  that  it  delivered 
the  said  tel^am  to  tbe  plaintiff  at  9 :16  on 
said  Snnday.  The  plaintiff  claims  that  if  be 
had  received  the  tel^am  on  Saturday  nlgbt 
he  could  have  gone  to  Columbia,  Va..  in  time 
to  see  tbe  dead  body  of  his  father  and  attend 
his  burial.  Testimony  adduced  at  the  trial 
left  some  doubt  as  to  who  received  for  the 
defendant  tbe  dispatch  at  its  office  on  Satur- 
day night.  Also,  as  to  whether  Mr.  Brown, 
tbe  defendant's  agent,  or  Mr.  Norris,  acting 
as  its  agent,  received  the  dispatch  at  8:15 
o'clodc  on  Saturday  night  In  tbe  latter,  case 
proof  was  offered  that  Mr.  N<»'rls  often  re- 
ceived dispatches  and  sent  tel^srama  for  the 
defendant;  ou  the  other  hand.  It  was  testi- 
fied to  on  the  behalf  of  tbe  defendant  that 
Brown  alone  was  its  agent  and  that  Mr. 
Norris  was  not  such  agent  although  it  was 
admitted  by  tbe  defendant  that  Mr.  Norris 
sometimes  received  dispatches  for  tbe  defoid- 
ant  It  was  In  proof  that  the  printed  In- 
structions of  tbe  defendant  to  Its  agent  au- 
thorized office  hours  of  the  defendant  at 
Johnston,  S.  O.,  from  8  to  10  o'clodc  in  tbe 
morning,  and  from  6  to  8  in  the  evening 
on  week  days,  but  the  Sunday  office  hours 
were  from  10  In  the  momii^  and  4  to  6  in 
the  emilng,  It  waa  In  proof  also  that  these 
hours  were  so  autborlsed  in  the  bocik  of  In- 
strucUon  for  the  defteidant  to  Its  agents; 
but  It  was  also  in  i»roof  that  the  defendant 
and  Its  agents  at  times  disregarded  these 
roles,  a  J.  TerrlU  testified  tbat  he  had  been 
the  telegny»h  iqperator  at  Jobnsbn.  He  said 
although  In  the  rule  book  there  Is  a  state- 
ment given,  autluHlBlng  oflloe  boors,  tbat  be 
liad  never  known  of  that  being  obserred  or 
noticed,  tbe  observance  of  tbe  rules  is  the 
exception  rather  than  tbe  rule;  be  bad  never 
known  them  to  be  noticed  or  to  be  observed 
at  all.  He  was  questioned  as  follows :  **Q. 
At  this  time  th^  were  not  observed?  A.  I 
do  not  tblnk  so,  I  am  sure  they  were 
not  Q.  Abont  Mr.  Norris,  don't  yoo  know 
that  he  received  and  sent  messages  there  for 
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Uie  Western  Unloa  Telegraph  Co.?  A.  Ter; 
frequently;  yes,  sir;  almost  habitually.  Q. 
Was  be  recognized  by  the  company?  A.  1 
do  not  know  what  he  did  aboat  the  company. 
I  know  It  was  upon  and  within  the  knowledge 
imd  cpnsent  of  the  powera  there  Id  Johnston." 
J.  H.  White,  a  witness,  testtfled  that  he  was  a 
citizen  of  the  town  of  Johnston,  and  had  been 
tbere  since  1881.  He  was  questioned  as  fol- 
lows: "Did  they  not  have  offlce  hours?  A. 
If  they  ever  had  any,  I  do  not  know  It  Q. 
Did  they  observe  any?  A.  If  they  have  ever 
been  observed,  I  do  not  know  It  Q.  Did 
yon  ever  have  any  bnslnew  with  them  around 
tbere?  A.  Yes,  sir,  I  have  at  different  times. 
Q.  During  this  time?  A.  Yes,  sir.  Q.  Have 
foa  ever  sent  messages  at  any  time?  A.  I 
never  had  them  to  refuse  to  send  a  message 
at  any  time.  Q.  Would  you  ever  go  in  there 
after  8  o'clock?  A.  Yes,  sir.  Q.  9  or  10 
o'clock  you  wooJd  send  them,  and  was  it 
cQstomary  with  them?  A.  They  would  al- 
ways send  one  for  me  at  any  time.  Q.  Aft- 
er S  o'clock?  A.  Yes,  sir.  Q.  Would  do 
tbat  frequently  or  not?  A.  I  do  not  know,  I 
did  It  ao  many  times."  After  all  the  testi- 
mony had  been  received,  the  Judge  charged 
the  Jnty;  the  verdict  was  In  favor  of  the 
plaintiff,  whereupon  the  defendant  appealed. 

The  first  ground  of  appeal  was  abandoned 
at  ttae  trial  before  ue.  We  will  pass  upon 
the  remaining  grounds  In  their  order : 

"(2)  In  that  his  honor  erred  In  charging 
the  second  requeet  of  the  plaintiff,  to  wit: 
It  la  the  duty  of  such  tei^raph  company 
to  employ  competent  and  diligent  servants 
tor  the  delivery  of  messages  intrusted  to  it 
for  delivery;  and  If  such  agent  is  not  com- 
petent and  is  negligent  In  the  delivery  of 
aoch  message,  by  reason  of  which  the  ad- 
dressee of  such  message  suffers  mental  an- 
goish  or  other  damage,  the  company  is  re- 
fiponslble  therefor.'  The  error  being  tliat  said 
charge  was  not  responsive  to  any  allegation 
of  the  complaint  nor  to  any  fact  brought 
oat  In  the  testimony."  We  overrule  the  sec- 
ond ground  of  appeal,  because  the  defendant 
admitted  the  charge  In  the  complaint  that 
it  was  a  carrier  of  news  over  its  telegraph 
lines.  The  business  of  telegraphing  when 
done  properly  la  through  competent  and  dili- 
gent servants.  Of  course,  In  its  business  as  a 
common  carrier,  the  defendant  is  liable  for 
Its  Incompetence  or  negligence  In  the  delivery 
of  messages.  All  this  assumes  the  compe- 
tency and  diligence  of  its  servants;  it  is 
the  defendant  company  who  is  responsible 
and,  of  course,  it  Is  responsible  tor  its  agents. 
There  is  no  error  here. 

"(3)  In  that  his  honor  erred  In  charging 
the  fourth  request  of  the  plaintiff,  to  wit: 
'While  it  is  true  that  a  telegraph  company 
^8  the  legal  right  to  establish  reasonable 
hours  for  the  transmission  and  delivery  of 
messages,  and  if  such  hours  are  reasonable, 
which  Is  a  question  of  fact  for  the  jury.  It  la 
under  no  legal  obligations  to  deliver  a  mes- 
Hge  outside  of  such  hours,  yet  there  can  be 


a  waiver  of  such  regulations  on  the  part  of 
the  company;  from  here  on  out  I  will  charge 
in  my  own  language,  as  to  waiver,  and 
tbat  is  this:  Waiver  consists  in  that  action 
of  a  person  who  possessed  of  a  known  right 
or  privilege,  created  by  law  or  by  contract 
or  by  other  ways  for  his  benefit  yet  It  Is  by 
him  purposely  Ignored  and  set  aside/  The 
error  being  that  the  same  was  not  responsive 
to  any  fact  brought  out  in  the  testimony. 
There  being  no  evidence  whatever  of  waiver 
in  the  case."  The  testimony  In  this  case,  on 
both  sides,  related  to  offlce  hours.  Offlce 
hours  were  discussed  in  the  first  decision  of 
this  case.  71  S.  C.  386,  51  S.  E.  119.  Also, 
in  Bonner  v.  Telegraph  Oo.,  71  S.  C.  303,  51 
8.  B.  117.  Mr.  Justice  JONES,  in  his  con- 
currence in  this  case,  says  as  to  fixing  hours: 
"This,  of  course,  includes  the  power  to  ee- 
tabllsh  reasonable  offlce  hours.  From  which 
It  follows  that  it  Is  not  the  duty  of  a  tele- 
graph company  to  recdve,  transmit  or  deliver 
a  message  out  of  reasonable  offlce  hours,  in 
the  absence  of  circumstances  showing  an 
agreement  to  the  contrary  or  showing  a 
waiver  of  regulations."  The  facts  establish- 
ed at  the  hearing  tended  to  establish  what 
is  known  In  law  as  a  waiver,  and  all  that  the 
circuit  judge  did  was  to  define  waiver.  In 
doing  so,  he  made  no  mistake^  It  seems  to  us 
from  a  scrutiny  of  the  testimony  that  there 
was  testimony  of  waiver  hera  We  overrule 
this  exception. 

"(4)  In  that  his  honor  erred  In  chai^ng  the 
fifth  request  of  the  plaintiff,  to  wit:  That 
the  law  imposes  on  the  defendant  the  duty  to 
transmit  and  deliver  with  reasonable  prompt- 
ness all  messages  entrusted  to  it  for  trans- 
mission, and  If  the  Jury  find  as  a  matter 
of  fact  that  the  agent  of  the  company  came 
to  Its  offlce  at  Johnston,  S.  0.,  the  morning 
after  the  evening  the  said  message  was  re- 
ceived, and  found  said  message  and  during 
offlce  hours,  negligently  failed  to  deliver  with 
reasonable  promptness  the  same  to  the  plain- 
tiff, whereby  plaintiff  suffered  mental  an- 
guish or  other  damage,  the  company  la  re- 
sponsible for  such  negligence  and  damage,  and 
their  verdict  must  be  for  the  plaintiff.'  The 
error  being  that  the  same  was  not  responsive 
to  any  fact  brought  out  in  the  testimony, 
and  there  was  an  entire  absence  of  proof 
showing  that  any  damage  resulted  to  plain- 
tiff through  any  negligence  or  failure  on  the 
part  of  defendant  during  Its  offlce  hours  on 
Sunday  morning  after  the  receipt  of  said 
message."  We  think  the  circuit  judge  prop- 
erly defined  the  duty  of  the  Jury  under  the 
facts  here  set  forth.  This  exception  Is  thra-e- 
fore  overruled. 

"(5)  In  that  his  honor  erred  In  charging  the 
sixth  request  of  the  plaintiff,  to  wit:  *If  the 
jury  find  for  the  plaintiff,  they  may  award 
such  damages  as  they  conclude  resulted  from 
the  negligence  of  the  defendant'  The  error 
being  that  said  request  does  not  state  a 
sound  principle  of  law.  The  defendant  Is 
only  refiponslble  for  sucb  damages  as  are  'II- 
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rect  and  proximate  result  of  Diligence  on 
kis  part,  and  such  only  as  a  reasonable  man 
would  Buffer  under  the  circmnBtauces."  In 
the  Judge's  charge  he,  at  length,  details  the 
duty  of  the  Jury  In  relation  to  the  facts  In 
l>roof,  and  having  done  so  correctly,  we  see 
BO  error  here.   This  exception  Is  orerrnled. 

"(6)  In  that  his  honor  erred  la  charging 
the  Jury  as  follows;  'If  Norris  was  set  to 
do  the  work  of  a  telegraph  operator  by  the 
eomfiany,  or  If  he  was  allowed  to  do  that 
work  with  the  knowledge  and  consent  of 
the  company,  and  so  held  out  to  the  public, 
then  he  was  the  company's  agent,  •  •  • 
etc.'  The  error  being  that  there  was  no  evi- 
dence whatever  that  Norris  was  the  agent  of 
the  company,  and  that  fact  should  not  have 
been  submitted  to  the  Jury.  In  that  his 
honor  erred  In  charging  the  Jury  as  follows: 
'Now  next,  if  the  telegram  was  received  on 
Sunday  morning,  was  It  delivered  with  rea- 
sonable promptness?  If  It  was  received  on 
Sunday  morning,  and  received  means  what 
that  language  Implies,  was  It  delivered  with 
reasonable  promptness?  If  It  was  not,  then 
It  has  conunltted  a  wrong;  and  you  go  one 
step  further  and  Inquire,  has  its  failure  to 
deliver  In  a  reasonable  time  caused  damage 
to  Harrison?*  The  error  being  that  there  was 
no  evidence  tending  to  show  that  any  damage 
was  caused  to  the  plaintiff  by  reason  of  the 
delivery  of  the  telegram  on  Sunday  morning, 
and  this  issue  should  not  have  been  submitted 
to  the  Jury."  So  far  as  Mr.  Norris'  relation 
to  the  defendant  is  concerned,  the  jury  were 
to  decide  whether  the  testimony  showed  the 
acts  of  an  agent  as  defined  by  the  court 
There  was  some  evidence  of  such  agency. 
It  was  the  Jury's  duty  to  dispose  of  the  same, 
and  they  hnve  done  so.  There  was  testi- 
mony that  damage  resulted  to  the  plaintiff 
by  reason  of  the  nondelivery  of  the  telegram 
on  Sunday  morning,  and  this  issue  should 
have  been  submitted  to  the  Jury.  This  ex- 
ception is  overruled. 

"(T)  In  that  his  honor  erred  in  charging 
the  Jury  as  foltows:  'If  the  telegraph  com- 
pany at  Johnston,  at  the  time  charged,  had 
a  rule  for  the  transaction  of  business.  If  It 
fixed  two  hours  betwixt  which  alone  It  did 
business,  then  ask  yourselves,  did  It  stick 
to  the  rule,  or  waive  It?'  The  error  being 
that  there  was  no  evidence  of  waiver  on  the 
part  of  the  defendant  and  the  charge  was 
not  responsive  to  any  fact  brought  out  in 
the  testimony,  and  the  Issue  should  not  have 
been  submitted  to  the  Jury."  The  Judge  char- 
ged  that  the  telegraph  company  at  Johnston, 
In  April,  1903,  had  a  rule  for  the  transmission 
of  business,  then  it  was  the  Jury's  duty  to 
determine  whether  It  stuck  to  the  rule  or 
waived  it  There  was  eridoice  on  this  sub- 
ject which  we  have  heretofore  quoted;  there- 
fore, there  was  no  error  in  the  Judge's  charge 
as  here  complained  of.  This  exception  Is 
overruled. 

"(8)  In  that  bU  honw  erred  In  diarglng 
the  Jury  as  follows:   1  charge  yon,  If  this 


act  was  done  a  purpose,  and  done  with  such 
dlsr^ard  of  the  rights  of  the  plaintiff  as  to 
amount  to  willfulness,  then  the  Jury  has  the 
right  to  apply  the  whip  to  the  ba<^  of  the 
defendant  company  In  order  to  punish  them.- 
The  error  being  that  there  was  not  a  scintilla 
of  evidence  In  the  whole  case  tendhig  to  show 
willfulness  on  the  part  of  the  defendant,  and 
the  charge  was  therefore  not  responsive  to 
any  act  brought  out  In  the  testimony,  and 
this  Issue  should  not  have  been  submitted 
to  the  Jury."  The  charge  as  made  the 
circuit  Judge  was  that  If  the  act  by  the 
agent  or  agents  of  the  defendant  was  done 
purposely  with  a  disregard  of  the  rights  of 
the  plaintiff  so  as  to  amount  to  willfulness, 
then  the  Jury  could  punish  the  company. 
There  was  testimony  offered  on  this  subject, 
and  It  was  for  the  Jury  Itself.  Its  solution 
was  against  the  defendant  This  eco^^on 
must  be  overruled. 

"(9)  In  that  his  honor  erred  In  refusing  de- 
fendant's motion  for  a  new  trial:    (a)  Be- 
cause there  was  an  ^tlre  absence  of  evldenc* 
tiding  to  show  that  the  plaintiff  was  dam- 
aged to  any  amount,  nominal  or  actual, 
through  any  fault  on  the  part  of  the  de- 
fendant   (b)  Because  the  uncontradicted 
evidence  shows  that  the  message  was  receiv- 
ed after  office  hours  of  the  defendant,  had 
closed  for  business,  and  was  delivered  within 
a  reasonable  time  after  the  opening  of  the 
ofBce  for  bn0lnea8  on  the  following  mmnlng, 
and  there  was  no  evidence  to  show  a  waiver 
on  the  part  of  the  defendant  company  of  Its 
rights  In  the  premises,    (c)  Because  the 
plaintiff  testified  that  It  was  possible  for  him 
to  have  reached  Columbia,  Va.,  in  time  to  have 
seen  his  father  in  death,  or  to  have  attended 
his  funeral,  even  had  the  telegram  been  de-  i 
Uvered  immediately  upon  Oie  opening  of  the 
office  at  Johnston  for  business  on  Sunday  I 
morning— the  morning  train  and  the  Mtta-  , 
noon  train  reaching  Richmond,  through  which  I 
point  he  had  to  go,  at  the  same  hour,    (d)  j 
Because  there  was  on  entire  absence  of  any  I 
testimony  to  show  wlUfolness  on  the  part  of  | 
the  defeodant  company  or  such  redklesB  dls-  ! 
regard  of  tiie  plalntiUfs  rights  as  would  pre- 
snmo  willfulness,  and  this  cause  of  action 
should  not  have  been  submitted  to  the  Jury." 

(a)  niere  was  not  on  wtlre  absence  of 
evidence  to  iriiow  that  the  i^alntlff  wu  dam- 
aged Uirongh  any  fault  of  Uw  dtftaadant 
Tbis  division  Is  oTermled. 

(b)  We  do  not  see  that  It  would  be  profit- 
able for  this  court  to  consider  ttie  ^ect  ot 
testimony,  Ibat  la  work  of  Oxe  Jniy  itself! 
This  subdivision  Is  overruled. 

(c)  The  testimony  In  regard  to  the  boors 
at  wlilfSi  the  plaintiff  could  have  left  Johns* 
ton  and  could  have  ruu^ed  Columbia  were 
glren  to  the  Jury.  Th^  have  been  decided 
against  the  defendant  We  overmle  this  sub- 
division. 

(d)  The  Jury  was  ctiarged  as  to  the  afltcct 
of  willfnlueas,  or  reckless  disregard  which 
would  presume  willfulness,  and  there  war 
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some  testimony  on  thla  point  It  la  the  Jury's 
duty  to  weigh  this  testimony.  It  has  daa% 
■0.  This  subdlTlalon  la  ov^niled. 

It  Is  the  Judgment  of  ttils  court,  that  the 
lodgment  ot  the  circuit  court  be  affirmed. 

JONGS,  J.  I  ooDcar  In  orarullng  all  ex- 
ccptlonfl,  but  I  think  exception  8  and  sutkll- 
Tlslon  "d"  of  exception  9  should  be  overruled 
on  other  grounds  than  those  stated  by  Chief 
JasUce  POPB.  Kxceptlon  8  complains  of  the 
charge  as  to  willfulness  on  the  sole  ground 
that  then  was  no  eTid»ice  ot  wlllfnlness. 
While  I  may  be  prepared  to  agree  with  ap- 
pellant's contention  that  there  was  no  such 
erldence.  It  is  clear  that  appellant  can  take 
DO  advantage  thereof.  There  was  no  motion 
tor  nonsuit  on  that  ground  and  no  request 
to  charge  to  that  effect;  on  the  contrary, 
tbe  appellant  specially  requested  the  court 
to  instruct  the  Jury  as  to  the  law  governing 
recovery  for  a  willful  tort  As  tbe  complaint 
charged  wIlifulneBS,  and  appellant  by  Its 
conduct  apparently  assumed  that  there  was 
evidence  on  that  subject,  It  would  be  highly 
unjust  to  the  drcnlt  court  to  Impute  to  it 
reversible  error  under  the  drcomstances. 
Subdivision  "d"  of  exception  9  complains  of 
ttror  In  refusing  the  motion  for  a  new  trial 
on  the  same  ground ;  but  as  the  re<tonl  fails 
to  disclose  that  the  motion  was  made  tm  such 
ground,  thoe  Is  no  basis  for  the  exception. 

WOODS,  J.,  ctmcnrs  In  the  result 


STBICKLAND  v.  PHILLIPS. 

(Sapreme  Court  of  Sonth  Carolina.  Oct  6, 
1900.) 

1  Afpeal—Haxklbbb  EmtOB. 

Tbe  exclusion  ot  evidence  teehnloally  rel- 
evant to  an  issue  is  not  ground  for  reversal 
where  the  same  facts  were  proved  by  the  same 
witness  withoat  objection. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  3,  Appeal  and  Error,  SS  41frt-4196.1 

Z  Sales  ~  Aciion  fob  Fbioe  —  Defenses  — 

EVIDENCB. 

In  an  action  on  a  note  given  for  the  pur* 
disse  of  a  steam  engine,  wiiere  the  Issue  was 
whether  plalntifT  agreed  to  take  bach  such  en- 
pne  and  return  tbe  note  if  defendant  would  bu; 
goods  in  which  plaintiff  was  Interested  at  a  cer- 
tain price,  evidence  tliat  plaintifC  was  offered 
by  another  after  the  sale  to  defendant,  without 
koowledge  thereof,  the  same  price  defendant  had 
paid,  was  relevant. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Dantzler,  Judge. 

Action  by  M.  W.  Strickland  against  J.  M. 
Pliilllps.  Judgment  for  plaintiff,  defendant 
sn>e8ls.  Affirmed. 

B.  Bf.  Shuman,  for  appellant  Adam  0. 
Welbom,  for  respondent 

JONES,  J.  In  this  suit  upon  a  promis- 
sory note  given  by  defendant  to  plalntlfT  for 
the  purchase  of  a  steam  engine  and  boiler, 
in  vfOsh  defendant  plead  a  discharge  or 
payment  by  a  return  of  the  property  under 


an  agreement,  plalntUf  rt^vered  Judgmokt 
for  tbe  sum  claimed,  and  defendant  appeals 
on  exertions  to  rulings  of  the  court  In  ex- 
cluding testimony  alleged  by  appellant  to  be 
relevant,  and  in  admitting  testimony  alleged 
to  be  Irrelevant 

1.  In  Stephens'  Digest  of  the  Law  of  Evi- 
dence (8d  Ed.),  it  la  stated,  "the  word  •rele- 
vant' means  that  any  two  facts  to  which  it 
Is  applied  are  so  related  to  each  other  that 
according  to  the  common  course  of  events, 
one,  either  by  Its^f  or  in  connection  with 
other  facts,  proves  or  renders  probable  the 
past,  present  or  future  ^letence  or  non- 
existence of  the  other."  This  Is  as  accurate 
a  statement  as  the  subject  will  permit 
There  Is'  no  final  test  as  to  the  relevancy  of 
evidentiary  matter  to  tbe  matter  In  Issue,  ex- 
cept the  principles  of  logic;  hence  the  gen- 
eral rule  that  facts  logically  relevant  to  the 
fact  In  Issue  are  admissible,  and  facts  logi- 
cally Irrelevant  are  inadmissible.  From  the 
necessity  of  the  case  it  must  be  very  largely 
left  to  the  discretion  and  Ju^ment  of  the 
trial  court  to  determine  what  Is  relevant 
and  what  Is  not,  and  there  Is  a  growing  dis- 
position In  courts  generally,  and  It  is  the  rule 
in  this  court,  not  to  reverse  the  ruling  of  the 
circuit  court  In  such  matters,  unless  some 
abuse  of  discretion  Is  shown,  or  It  is  made 
clearly  to  appear  that  the  case  or  defense  of 
tbe  complalDlng  party  has  been  Injured  by 
the  ruling.  The  defendant  In  Jiie  answer 
plead  that  the  consideration  of  tbe  note  la 
suit  was  a  steam  engine  and  trailer  sold  de- 
fendant by  plaintiff  for  $250;  that  plaintiff 
thereafter  agreed  to  take  back  the  property 
and  surrender  the  note  If  defendant  would 
purchase  a  stock  of  merchandise  belonging 
to  tbe  Saluda  Mercantile  Company,  which 
was  then  embarrassed,  and  of  which  defend- 
ant was  a  stockholder  and  director,  and  that 
defendant  was  thereby  Induced  to  purchase 
and  did  purchase  and  pay  for  said  stock  in 
the  sum  of  $3,200,  and  that  thereby  said  note 
was  paid  and  discharged.  Tbe  defendant  tes- 
tified In  support  of  these  allegations,  but 
was  flatly  contradicted  by  the  plaintiff  wltli 
respect  to  the  alleged  agreement  With  a 
view  to  render  probable  defendant's  testi- 
mony as  to  tbe  agreement,  he  offered  to  show 
that  plaintiff  was  not  only  a  director  and 
stockholder  In  the  embarrassed  company,  as 
alleged  In  the  answer,  but  was  personally 
liab.Ie  as  oidorser  on  the  notes  In  bank  of 
said  company,  and,  therefore,  was  particu- 
larly Interested  In  effecting  tbs  sale  of  the 
stock  of  merchandise  so  as  to  pay  said  notes. 
The  court  ruled  that  the  evidence  was  lr> 
relevant,  as  it  was  not  alleged  in  the  answer. 
The  ruling  was  probably  technically  erro- 
neous under  tbe  principles  stated  as  to  rele- 
vancy, but  as  the  record  shows  that  the  facts 
sought  to  be  provw  were  already  In  evi- 
dence by  the  same  wltaess  wltliout  objection, 
and  the  probative  force  of  the  facts,  slight 
at  best,  could  not  have  been  Increased  by 
repetition,  lyipellant  has  in  no  wise  beea 
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prejudiced,  and  certainly  the  court  did  not 
abuse  its  discretion.  Tills  disposes  of  the 
first  and  second  exceptions. 

2.  The  third  exception  was  not  argued  by 
appellant,  but  the  point  raised  illustrates  the 
rule  stated  as  to  relevancy.  It  complains 
that  the  court  allowed  testimony  of  an  offer 
by  another  party  to  buy  the  stock  of  mer< 
(.•handise  for  the  same  price  that  defendant 
paid,  after  the  sale  to  the  defendant  The 
testimony  admitted  was  tbat  an  oCCer  of 
$3,200  was  made  for  the  stock  by  another 
party  previous  to  the  sale  to  defendant, 
which  was  increased  $50  Just  after  the  sale 
to  defendant,  but  without  knowing  that  the 
sale  had  been  made  to  defendant.  The  evi- 
dence was  relevant,  as  the  fact  of  an  oppor- 
tunity to  sell  the  stock  of  merchandise  to 
another  on  quite  aa  favorable  terms  as  was 
offered  by  defendant  would  have  tendency  to 
negative  the  claim  of  defendant  that  plaintiff 
had  special  Interest  to  induce  him  to  buy  by 
canceling  the  note  in  suit 

The  Jadgmoit  of  the  circuit  court  is  af- 
firmed. 


SKIPPER  T.  SEABOARD  AIR  LINE  RX. 

(Supreme  Oourt  of  Sooth  Carolina.    Oct  8^ 
1906.) 

OouHKBCi — IirmsTAn  Ooioiebos— Biouu- 

TIOHB. 

Civ.  Code  190%  vol.  1.  SS  1710,  2176,  and 
Laws  1908.  Act  No.  1  (24  St  at  Large,  p. 
1),  reqalring  a  carrier  to  trace  freight  shipped 
over  it  or  a  connecting  carrier,  and  making  the 
carrier  liable  for  shipments  over  it  and  connect- 
ing Hnefl  anless  it  produces  a  receipt  from  a 
connecting  carrier,  and  making  a  bill  of  lading 
prima  facie  evidence  of  liabilit?  for  loss  or  dam- 
age  to  goods  In  transit  are  not  regulations  of 
interstate  commerce  and  unconstitutional. 

[Ed.  Note.— For  cases  in  point  see  Gent.  Dig; 
TOl.  10.  Commerce.  H  81,  84.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;  Buchanan,  Special 
Judge. 

Action  by  Eliza  M.  Skipper  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Glenn  &  McFadden  and  T.  T.  WUllams, 
for  appellant  Ernest  Moore  and  D.  B. 
Williams,  for  respondait 

POPE,  C.  J.  The  action  here  was  brought 
against  the  defendant  for  $382.20,  as  dam- 
ages for  the  loss  of  certain  contents  froxu  a 
truuU  which  was  delivered  to  the  defendant 
for  transportation  beginning  at  Chester,  S. 
C,  and  ending  at  Englewood,  111.,  said  trunk 
containing  the  baggage  belonging  to  three 
persons  traveling  on  tickets  issued  by  the 
defendant  from  said  Chester,  S.  C.  to  Engle- 
wood, III.  The  answer  of  the  defendant  ad- 
niitted  that  on  the  28th  of  July,  1904,  the 
tickets  were  bought  and  paid  for  by  the 
plaintiff  over  the  defendant's  line  of  railway 
from  Chesto*,  S.  C.  to  Atlanta,  Oa..  and 
thence  over  other  comiPctinR  lines  of  rnilwny 


to  Englewood,  111.  The  defendant  also  ad- 
mitted receiviug  the  plaintiff's  trunk  and  the 
delivery  to  her  of  a  check  therefor,  and  that 
the  contract  was  tbat  the  defendant  would 
transport  said  trunk  from  Chester,  S.  C,  to 
Atlanta.  Ga..  and  deliver  the  same  to  its 
connecting  lines  over  which  the  plaintiff  was 
traveling.  It  further  admits  that  said  trunk 
was  In  apparoit  good  order.  As  to  what  con- 
dition It  was  In  when  received  by  the  plain- 
tiff at  Englewood,  IlL,  the  defendant  had  no 
knowledge  or  lufonDatlon  snfflcimt  to  form  a 
belief.  The  defsidant  further  alleges  that 
said  trunk  was  in  good  order  when  delivered 
by  It  to  the  Western  and  Atlantic  Railway 
Company.  The  case  came  on  for  trial  before 
special  Ju<^re  O.  W.  Buchanan,  at  Lancast^. 
S.  C.  Both  sides  introduced  testinrany.  The 
plaintlfrs  witnesses  testified  as  to  the  num- 
ber and  value  of  the  articles  abstracted  from 
tile  trunk,  and  tbat  the  trunk,  when  delivered 
at  Englewood,  111.,  had  the  lock  broken,  and 
as  to  the  damages  which  resulted  from  the 
loss  of  aucb  articles.  The  defendant's  wit- 
nesses testified  to  the  condition  of  the  con- 
tracts evidenced  by  the  tickets  Issued  to  tbe 
plaintiff  by  the  defendant  and  also  to  corres- 
pondence between  the  attorneys  for  plaintiff 
and  railway  authorities.  After  the  charge  of 
his  hon(fr.  the  Jury  retanied  the  vwUct  of 
$S6S.8S  in  fiiTOr  of  the  plaintiff. 

After  entry  of  judgment  on  said  Terdiet 
the  defendfmt  appealed  on  10  grounds,  tnit 
the  appellant  conflnes  Its  wsnment  to  certain 
constltntlonal  qnestlona  oC  law.  The  points 
raised  by  tbe  defoidant  resolve  themselves 
into  an  atta<^  upon  the  constttationality  of 
sections  1710  and  2176,  voL  1,  Code  of  Laws 
of  190%  and  of  act  No.  1  of  the  laws  of 
190S  of  this  state  (24  St  at  Large,  p.  1). 
The  contention  of  defaidant  la  that  each  of 
said  sectl<Hi8  of  the  Code  and  said  act  of 
1908  is  nnconstitutlonal,  null,  and  void,  be- 
cause when  applied  to  Interstate  carries  or 
carriage  of  baggage  such  as  this,  each  and  all 
of  them  Impose  a  burden  on  Interstate  com- 
merce, and  thus  violate  the  commerce  clause 
of  the  federal  Constltntlon.  The  following 
are  copies  of  the  sections  and  act  referred  to: 

"Section  1710.  When  under  contract  for 
shipment  of  freight  or  express  over  two  or 
more  common  carriers,  tbe  responsibility  of 
each  or  any  of  them  shall  cease  upon  de- 
livery to  the  connecting  line  'In  good  order,' 
and  if  such  freight  or  express  has  been  lost 
dnmaged,  or  destroyed.  It  shall  be  the  duty 
of  the  initial,  delivery  or  terminal  road,  up- 
on notice  of  such  toss,  damage  or  destruc- 
tion being  given  to  it  by  shippers,  consignee, 
or  their  assigns,  to  adjust  such  loss  or  dam- 
age with  the  owners  of  said  goods  within 
forty  days,  and  upon  failure  to  discharge 
such  duty  within  forty  days,  after  such  no- 
tice, or  to  trace  such  freight  or  express,  and 
inform  the  said  party  so  notifying,  when, 
where  and  by  which  carrier  the  said  freight 
or  express  was  lost,  damafjed  or  destroyed. 
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wltbin  said  forty  days,  then  said  carrier 
shall  be  liable  for  all  sucb  loss,  damage  or 
destruction  in  tbe  same  mann^  and  to  the 
same  extent  as  If  snch  loss,  damage  or  de- 
Btmction  occurred  on  Its  lines:  FroTlded, 
that,  if  snch  Initial,  terminal  or  delivering 
road  can  prove  that,  by  the  exercise  of  due 
diligence,  it  has  been  unable  to  trace  the 
line  opoD  which  snch  loss,  damage  or  de- 
struction occurred,  it  shall  tbarenpon  be  ex- 
cused from  liability  under  this  section." 

"Sectltm  2176.  In  case  of  the  loss  or  dam- 
age to  any  article  or  articles  delivered  to  any 
railroad  corporation  for  transportation  over 
Its  own  and  connecting  roads,  the  initial  cor- 
poration, or  corporations  first  receiving  the 
same,  shall.  In  every  case,  be  liable  for  such 
loss  or  damage,  but  may  dlschat^e  itself 
from  such  liability  by  the  production  of  a 
receipt.  In  writing,  tm  ttie  said  article  or 
articles  from  the  corporation  to  whom  it  was 
Its  duty  to  dellTer  mA  article  or  articles 
In  the  regular  course  of  traiiBportation.  In 
which  event,  tbe  said  connecting  road  ta 
roads  shall  be  severally  so  liable,  but  may 
iQ  succesidon  and  In  Uke  manner  discharge 
themselves  respectively  therefrom;  but  If  any 
such  corporation  shall  willfully  fall  or  refuse, 
upon  reasonable  donand  being  made  to  it 
any  party  lotnested  in  tlie  prodnctltm  of 
such  receipt,  to  produce  the  same,  tbea  It 
shall  not  be  entitled  to  claim  tiie  benefit  of 
sndi  exemption  in  any  action  against  the  said 
rallTMd  corporatkm  to  vender  It  liable  for 
such  loss  or  damage," 

Acts  of  1908, 2i  St.  at  Large^  pp.  1,  2.  "An 
act  to  further  define  eonnecUng  lines  of  com- 
moQ  carriers  and  to  fix  their  liabilities. 

"Section  1.  Be  It  enacted  by  the  Qeaenl 
Assembly  of  tiie  state  of  South  Carolina, 
That  all  common  carriers  over  whose  trans- 
portation lines,  or  parts  tlieret^,  any  freight 
or  baggage  or  other  pn^ierty  received  by 
dtber  of  such  carriers  on  a  contract  for 
through  carriage  recognized,  acquiesced  In  m 
acted  apon  by  such  carrl^  shall  In  this 
state,  with  the  respect  to  tbe  undertaking 
and  matters  of  snch  transportation,  be  con- 
sidered and  construed  to  be  connecting  lines, 
and  be  deemed  and  held  to  be  the  agents  of 
each  other,  each  the  agent  of  the  others,  and 
all  the  others  the  agents  of  each,  and  shall  be 
held  and  deemed  to  be  under  a  contract  with 
each  other  and  with  the  shipper,  owner  and 
consignees  of  such  property  for  tiie  safe  and 
speedy  through  transportation  thereof  from 
one  point  of  shipment  to  destination;  and 
such  contract  as  to  the  shipper,  owner  or 
consignee  of  such  property  shall  be  deemed 
and  held  to  be  contract  of  each  of  sucb  com- 
mon caniers ;  and  In  any  of  the  courts  of 
this  state,  any  through  bill  of  lading,  waybill, 
receipt,  check  or  other  Instrument  Issued  by 
either  of  such  carriers,  or  other  proof  show- 
ing that  either  of  tliera  has  received  such 
freight,  baggage  or  other  property  for  such 
throuj^  shipment  or  transportation,  shall  em- 
tinue  prima  fade  evidence  of  the  snbdstence 


of  the  relations,  duties  and  liabilities  of  such 
carriers  as  herein  defined  and  prescribed,"  not- 
withstanding any  stipulation  or  attempted 
stipulations  to  the  contrary  by  such  carriers, 
or  either  of  them. 

"Section  2.  For  any  damages  for  Injury, 
or  damage  to  or  loss,  or  delay  of  any  trelgbt, 
baggage,  or  other  property  sustained  any- 
where In  Bucb  through  transportation  over 
connectlng-ilnes,  or  either  of  them,  as  con- 
templated and  defined  In  the  next  preceding 
section  of  this  act,  either  of  sucb  connecting 
carriers  which  the  person  or  persons  sustain- 
Ing  such  damages  may  first  elect  to  sue  In 
this  state  therefor,  shall  be  held  liable  to 
such  person  or  persons,  and  snch  carrier  so 
held  liable  to  such  person  or  persons  shall 
be  entiUed  In  a  proper  action  to  recover  the 
amount  of  any  loss,  damage  or  Injury  it  may 
be  reqidred  to  pay  snch  person  or  persons 
from  the  carrier  through  whose  negllgoice 
the  loss,  dam^e  or  Injury  was  sustatned, 
together  with  costs  of  suit" 

Tbe  subject  Is  not  only  Intensely  interest- 
ing In  its  consideration,  but  it  Is  of  great 
practical  importance,  for,  as  was  well  said 
by  Mr.  Justice  Woods,  In  Wlllett  v.  Rail- 
road, 66  S.  a  477,  479,  45  S.  tl.  93,  'Vlth 
the  immense  traffic  and  the  resulting  com- 
plicated business  methods  of  modem  Ameri- 
can railroads  and  the  connection  of  these 
railroads  with  one  another,  to  impose  upon 
the  owner  of  property  passing  over  connecting 
lines,  the  burden  of  making  affirmative  proof 
that  the  loss  occurred  on  a  certain  one  of 
these  lines,  would  be  practically  relieving  of 
liability  railroads  handling  freight  as  con- 
necting lines,  for  the  owner  could  rarely 
make  the  required  proof,  and,  when  he  could 
make  It,  in  most  Instances  the  expense  of 
doing  so  would  be  greator  than  the  value  of 
the  goods."  In  considering  the  power  of 
states  to  I^Islate  upon  the  question  of  inter- 
state commerce,  tbe  Supreme  Court  of  tbe 
United  States  has  held  "that  an  attempt  on 
the  part  of  a  state  to  prohibit  a  carrier,  as  to 
an  Interstate  shipment,  from  limiting  Ite 
llablllly  to  its  own  lines  would  be  a  regula- 
tion of  interstate  commerce  and,  therefore 
void,"  In  construing  sections  2317.  2318  of 
tbe  Georgia  Code  of  189C  In  the  case  of  the 
Central  Georgia  R.  R.  Go.  v.  Murphy.  196 
V.  S.  194.  2S  Sup.  Ct  218,  49  Ii.  Ed.  444. 
These  two  sections  of  tbe  Georgia  Code 
provide  that.  If  the  carrier  to  which  applica- 
tion Is  made  "shall  fail  to  trace  said  i^elgtat 
and  give  said  Information  In  writing  within 
the  time  prescribed  therein,  said  carrier 
shall  be  liable  fbr  the  valoe  of  tbe  freight 
lost,  damaged  or  destroyed  In  tbe  same  man- 
ner and  to  the  same  amount  as  If  said  loss, 
damage  or  destruction  occurred  on  its  line." 
Thus  it  Is  seen  that  tiie  judgment  against 
the  initial  line  was  rendered  absolute  and 
must  be,  therefore,  considered  as  an  infringe- 
ment by  the  state  of  Gteorgla  on  the  com- 
merce  clause  of  federal  Oonstitution.  In  the 
text  of  tblB  decision.  Railroad  v.  Murpbey, 
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BUprju  the  United  States  Supreme  Court 
has  distinctly  recognized  and  upheld  Its  two 
former  decisions  in  the  Ohlcago,  Milwaukee 
&  St  Paul  By.  Co.  t.  Fatrldc  L.  Solan,  169 
U.  &  188,  18  Snp.  Ct  280,  42  L.  Ed.  688; 
and  the  Richmond  By.  Co.  t.  B.  A.  Patter- 
son Tobacco  Company,  169  U.  S.  811,  18 
Sup.  Ct  336,  42  L.  Ed.  7&&.  If  the  two  sec- 
tions of  oar  Code,  and  the  act  of  1003,  com- 
plained of  are  violative  of  the  Constltntlon 
of  the  United  States,  of  coarse  they  are 
Told.  The  appellant  here  sooght  to  obtain 
from  the  drcalt  judge  a  decision  of  the  nn- 
constltntionBllly  of  these  provisions  of  our 
law.  The  drcalt  Judge  refused  to  hold  them 
onconstltnttooal,  and  he  now  a];^)eals  to  us 
to  reverse  the  Judge's  decision. 

The  case  of  Chicago,  Mllwaokee  &  St 
Paul  By.  Go.  v.  PatrldE  Lu  Solan,  sniura,  was 
an  action  to  upset  a  section  of  the  Code  of 
Iowa  which  provided:  '^o  contract  receipt 
rule  or  regulation  shall  exempt  any  corpora- 
tion engaged  In  transporting  petaooa  or 
property  by  railway  from  liability  of  a  com- 
mon carrier,  or  carrier  of  persona,  which 
would  exist  had  no  contract  receipt,  rule  or 
regalatlon  been  made  or  entered  Into."  The 
jury  foond  a  verdict  of  fl,O00,  which  was  ap- 
pealed from,  but  the  Judgm^t  was  affirmed 
in  OB  Iowa,  200,  63  N.  W.  602,  28  L.  B.  A.  718, 
58  Am.  SL  R^.  430.  Justice  Grey.  In  deliv- 
ering the  opinion  of  the  United  States  Su- 
preme Court  on  an  appeal  from  the  Iowa  court, 
said,  page  136  of  160  U.  S.,  page  290  of  18  Sup. 
Ct  (42  X.  Ed.  688):  "By  the  law  of  this  coun- 
try as  declared  by  this  court  In  the  absence 
of  any  statute  controlling  the  subject  any 
contract  by  which  a  common  carrier  of  goodB 
or  passeogers  undertakes  to  exempt  himself 
from  all  responsibility  of  himself  or  bis  ser- 
vants Is  void  as  against  public  policy,  as 
attempting  to  put  off  the  essential  duties 
that  rest  upon  every  public  carrier  by  virtue 
of  his  employment,  and  as  tending  to  defeat 
the  fundamental  principles  on  which  the  law 
of  common  carriers  was  established  to  the 
securing  of  the  utmost  care  and  diligence  In 
the  performance  of  their  Important  duties 
to  the  public."  Justice  Grey  further  says 
In  bis  opinion:  "The  question  of  tbe  right 
of  a  railway  corporation  to  contract  for  ex- 
emption from  liability  for  Its  own  negli- 
gence IB,  Indeed,  like  other  Questions  effect- 
ing Its  liability  as  a  common  carrier  of 
goods  or  passengers,  one  of  those  questions, 
not  of  merely  local  law,  but  of  commercial 
law  or  of  general  Jurisprudence,  upon  which 
this  court  In  the  absence  of  express  statute 
regulating  the  subject  will  exercise  Its  own 
judgment  uncontrolled  by  the  decisions  of 
the  eoui-ts  of  the  state  In  which  tbe  cause  of 
action  arises.  But  the  law  to  be  applied  Is 
none  the  less  the  law  of  the  state,  and  may  be 
changed  by  its  Legislature,  except  so  far  as 
restrained  by  the  Constitution  of  the  state 
or  by  the  Constitution  or  laws  of  the  United 
States.  •  •  •  Railway  corporations,  like 
all  other  corporations  and  persons  doing 


boslnesB  within  the  torrltnrlal  Jurisdiction  of 
a  states  are  subject  to  Its  law.  It  la  in  tiie 
law  of  tbe  state  that  provUdoni  an  to  he 
found  concerning  the  rights  and  duties  of 
common  carriers  of  persons  or  of  goods,  and 
the  measure  by  which  injnrles  resnltlns  from 
their  failure  to  perform  their  obligations  may 
he  prevented  or  redressed.  Persons  travel- 
ing on  Interstate  transportation  are  as  much 
entitled,  while  within  a  stete,  to  the  protec- 
tion of  that  state,  as  those  who  travd  on  do- 
mestic transportation.  A  carrier  exercising 
his  calling  wltUn  a  particular  state,  al- 
though engaged  in  the  business  of  Interstate 
commerce.  Is  answerable  according  to  the 
law  of  the  state  for  acts  of  nonfeasance  or 
of  misfeasance  committed  within  its  limits. 
If  he  falls  to  deliver  goods  to  the  proptf 
consignee  at  the  right  time  and  place,  or  If, 
by  negligence  In  transportation,  be  should  in- 
flict Injury  upon  the  person  of  a  passenger 
brought  from  another  state,  the  right  of 
action  for  the  consequent  damage  Is  given 
by  the  local  law.  It  is  equally  within  the 
power  of  the  state  to  prescribe  the  safeguards 
and  precautions  foreseen  to  be  necessary  and 
proper  to  prevent  by  anticipation  those 
wrongs  and  Injuries  which,  after  they  had 
been  Inflicted,  the  state  has  tbe  power  to  re- 
dress and  to  punish.  The  rules  prescribed 
for  tbe  construction  of  railroads,  and  for 
their  manag«uent  and  operation,  designed 
to  protect  persons  and  property  otherwise 
endangered  by  their  use,  are  strictly  within 
the  scope  of  the  local  law.  They  are  not  in 
themselves  regulations  of  Interstate  com- 
merce, although  they  control  In  some  degree 
the  conduct  and  liability  of  those  engaged 
In  such  commerce.  So  I(mg  as  Congress  has 
not  Insisted  upon  the  particalar  aunject 
they  are  rather  to  be  r^arded  as  legislation 
in  aid  of  such  common,  and  as  a  rlgbtful 
exercise  of  tiie  police  pow»  of  the  state  to 
regulate  the  relative  rights  and  duties  of  all 
persons  and  corporations  within  Its  limits. 
*  *  *  The  statute  now  In  question,  so  far 
as  It  concerns  Ilabllify  tor  injuries  hapi>«ilng^ 
within  Ite  state  of  Iowa — ^wfaicb  is  the  <mly 
matter  presented  for  decision  to  this  cose- 
clearly  ,comes  within  the  same  ^Inc^les.  It 
Is  In  no  just  sense  a  regalatlon  of  commerce. 
It  does  not  undwtake  to  impose  any  tax  upon 
tbe  company,  or  to  restrict  the  persons  or 
things  to  be  carried,  or  to  regulate  Uie  rate 
of  toils,  fares  or  fr^bt  Its  whole  object 
and  effect  are  to  make  it  more  sure  that  rall- 
rond  companies  shall  perform  the  duty  rest- 
ing upon  them  by  virtue  of  ttieir  employmMit 
as  common  carriers  to  use  tlie  utmost  care 
and  diligence  In  the  transportation  of  pas- 
sengers and  goods." 

So  In  tbe  case  of  RIcbmcmd,  etc,  Co.  v.  B.  A. 
Patterson  Tobacco  Co.,  supra,  Mr.  Justice 
White,  as  the  organ  of  the  court  In  speaking 
of  a  contract  says  on  page  14:  "Evidence 
thereof  Is  but  tbe  Instrument  by  whldi  the  fact 
that  the  will  of  the  parties  did  meet  is  shown. 
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*  *  *  It  !■  of  coorae,  elameDtary  that, 
wben  the  oltfect  ctf  a  contract  Is  the  traiu> 
porta tion  of  artlclea  of  commerce  from  one 
ttate  to  anotbw,  no  power  1b  left  In  tbe  states 
to  burden  or  Ibrbld  1^  bnt  thla  does  not  imiriy 
fbatf  ItecaiXBe  such  want  of  power  obtains, 
there  la  also  no  anthorlly  on  tbe  pert  ot  tbe 
sereral  states  to  create  rules  of  evidence 
goremlng  Oie  fmn  In  which  such  contract, 
when  entered  Into  witbin  their  borders,  may 
be  made,  at  least  nntll  Gongreas,  hy  general 
le^lslatloa,  baa  nndertaken  to  govern  tbe 
subject  *  *  *  Of  course.  In  a  latltndl* 
narlan  sense,  any  restriction  as  to  tbe  evi- 
dence of  a  contract  relating  to  Interstate 
commerce  may  be  said  to  be  a  limitation  of 
the  contnwt  Itself.  Bat  this  ronote  effect, 
resnltlns  fnun  tbe  lawful  exerdse  a  state 
of  Its  power  to  determine  the  form  In  which 
controcta  may  be  proved,  does  not  amount  to 
a  regulation  of  Interstate  commerce."  Jns- 
tice  White  thordn  refers  to  the  case  we  have 
Just  quoted  from  so  liberally— Ohlcago,  Mil- 
waukee &  St  Paul  By.  Co.  v.  Patrldc  I* 
Solan. 

It  win  thus  be  seen  that  It  Is  perfectly 
Intimate  fdr  our  Legislature.  In  absence 
of  any  national  legislation,  to  make  such 
rules  and  r^rulattons  as  it  may  seem  proper, 
provided  it  does  not  destroy  or  sralonsly 
hamper  the  snbJectB  of  Interstate  commerce. 
In  tbe  body  of  our  statutes  It  will  be  observed 
that  great  care  has  been  taken  to  leave  the 
way  open  for  the  conduct  of  Interstate  com- 
merce. We  have  only  provided  rules  of  evi- 
dence, and  In  doing  this  the  decisions  of  tbe 
United  States  Supreme  Court  bold  us  per- 
fectly jostlfled.  We,  therefore,  overrule  all 
of  these  objections  to  the  constitutionality 
of  said  statutes. 

It  Is  the  Judgment  of  this  court  that  tbe 
Judgment  of  fb»  circuit  court  be  affirmed. 

JONES,  J.  I  concur.  There  Is  a  vital 
distinction  between  our  statute  and  the  Geor- 
gia statute,  which  was  condemned  In  Central 
of  Georgia  E.  R.  Co.  v.  Murphey,  196  U.  8. 
194.  25  Sup.  Ct  218,  49  L.  Ed.  444,  as  an 
unlawful  Interference  with  interstate  com- 
merce. The  Georgia  statute  made  the  ini- 
tial carrier  absolutely  liable  If  It  failed  with- 
in 30  days  after  application  to  Inform  the 
shipper  In  writing  when,  where,  how,  and 
by  what  carrier  the  freight  was  lost  or  dam- 
aged togethor  with  the  names  of  witnesses 
to  establish  such  facts,  whereas,  our  statute, 
section  1710,  provides  that  the  carrier  shall 
be  excused  from  liability  upon  proof  that 
by  tbe  exercise  of  due  diligence.  It  has  beea 
unable  to  trace  the  line  upon  which  the  loss 
or  damage  occurred.  The  Georgia  statute 
prevented  a  carrier  from  availing  Itself  of  a 
valid  contract  exempting  from  liability  for 
loss  or  damage  occurring  beyond  Its  own 
line  except  upon  an  onerous  condition,  which 
In  many  cases  It  could  not  meet;  whereas, 
the  South  Carolina  statute  excuses  the  car- 
rier if  the  loss  did  not  occur  on  Its  own  line 
and  It  could  not  after  due  dlUgencft  conply 


with  the  requirement  of  tlw  statute.  Sectlfm 
Z176  prortdas  that  the  carrier  may  discharge 
itself  from  Uablllty  by  the  production  of  a 
receipt  In  writing  for  the  articles  from  the 
omnecting  carrier,  and  the  act  of  ISQS  makea 
the  hill  of  lading,  etc.,  issued  by  tbe  carrier 
tor  the  freUrht  etc.,  prima  facie  evidence  of 
liability  for  loss  or  damage  to  the  goods  in 
course  of  transportation. 

The  effect  of  these  statutes  aa  anpUed  t» 
Interstate  shlpmuits  Is  not  to  regulate  Inter- 
state commerce,  or  to  burden  It  or  materially 
interfere  therewith,  but  to  afford  a  reason- 
able protection  to  the  shipper.  In  view  ot  the- 
great  difficulty  In  the  way  of  his  proving 
where  the  loss  occurred,  and  the  relative 
ease  and  effectlveoesa  with  which  the  carrier 
might  with  reasonable  diligence  ascertabi 
tbe  facts  and  communicate  to  him. 

WOODS,  J.,  concurs  In  both  the  above 
opinions. 


HIBHS  et  uz.  V.  ATLANTIC  COAST  UNS 
R.  CO. 

(Bttpieme  Conrt  of  South  Carolina.    Oct.  19,. 
1906.) 

1.  CoKTiiiuAncE  —  BErnuL  —  DzBOunon  or 

Conar. 

Where  a  case  has  been  continued  at  the  in- 
Btance  of  defendant,  it  is  not  an  abase  of  dis- 
cretion at  the  subsequent  term  to  order  the 
case  tried,  where  two  witnesses  are  sick,  where 
It  is  cooUnued  for  a  week  at  such  tenn,  and 
there  was  no  abowing  as  to  the  probable  length 
of  their  tlinees,  and  the  substance  of  their  evi- 
dence was  submitted  to  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  Gent  IHg> 
vol.  10,  Conthmance,  U  64,  135,  147.] 

2.  CaSBIEBS— InJTJBT   TO  PABSnfOBBS— WAII- 

TOItNESa. 

Eviduios  that  an  engineer  suddenly  and 
violently  l>acked  his  train  without  warning  at 
a  place  where  passengers  might  be  expected  to 
alight  was  some  evidence  of  wantonness. 

3.  Infants— AonoRS  bt  Guabdian  ad  Li- 

TEH— KABBUD  WOHAN. 

Under  Code  Civ.  Proc.  1902,  {  135.  ao- 
thorizlng  a  suit  by  a  married  woman,  and  that 
"in  no  case  need  she  prosecute  or  defend  by 
guardian  or  next  friend/*  does  not  authorize  bd 
action  by  a  married  woman  who  is  a  minor,  hy 
Joinder  with  her  husband  as  coplalntiff,  bat  the 
suit  must  be  brought  by  a  guardian  ad  litem. 

TEd.  Note. — For  caws  In  point  see  Cent  Dig. 
vol.  27,  Infants,  S  186.] 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Fleas  Circuit  Court 
of  Colleton  County;  W.  A.  Holman,  Special 
Judge. 

Action  by  Martha  0.  Hlers  and  0.  F. 
Hlers,  her  husband,  against  the  Atlantic 
Coast  Line  Ballroad  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed. 

Mordecal  &  Gadsden,  for  appellant  W.  S. 
Smith  and  W.  B.  De  Loach,  for  respondents. 

WOODS,  J.  Martha  O.  Hiers,  joining  her 
husband  with  her  as  coplalntiff,  alleged  i& 
ber  complaint  that  while  sfafL^was  on  the 
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platform  of  defendant's  car,  from  which  as 
a  passenger  she  was  abont  to  alight,  the  en- 
gineer snddenly  and  witbont  warning  back- 
ed the  train  so  Tlolently  that  she  was  thrown 
between  the  cars  and  on  the  bump«r,  and 
seriously  Injnred.  The  defense  was  a  general 
denial,  and  that  the  plaintiff,  being  an  Infant, 
could  not  maintain  the  action  without  the 
appointment  of  a  gnardlan  ad  litem.  The 
plaintiff  recoTered  judgment;  and  the  defoid- 
ant  appeals. 

The  appeal  raises  three  questions:  Was  It 
abnse  of  discretion  for  the  circuit  judge  to 
refuse  defendant's  motion  for  continuance? 
Was  It  error  to  refuse  defendant's  request  to 
charge  there  was  no  evidence  to  sustain  a 
verdict  for  punitive  damages?  Could  the 
plaintiff,  who  was  a  minor,  maintain  this  ac- 
tion without  a  guardian  ad  litem? 

1.  Motions  for  contlnusjice  are  addressed 
to  the  discretion  of  the  presiding  judge,  and 
In  this  case  there  was  no  abuse  of  discre- 
tion. The  cause  had  been  continued  at  a 
former  term  on  defendant's  motion,  and  at 
this  term,  when  on  the  first  call  of  the  case 
a  continuance  was  asked  on  the  ground  of 
the  sickness  of  the  conductor  who  was  in 
charge  of  the  train  on  whltA  plaintiff  was  a 
passenger  at  the  time  of  the  allseed  injury, 
and  of  the  physldan  who,  according  to  the 
plaintiffs  testimony,  attoided  her  In  the  Ill- 
ness which  resulted  from  the  fall,  the  trial 
was  postponed  for  a  we^,  to  allow  the  de- 
fendant to  secure  the  presence  of  these  wit- 
nesses. When  the  case  was  again  called  and 
the  motion  to  continue  renewed,  defendant's 
oounsei  had  before  the  court  the  substance 
of  the  -testimony  expected  from  these  wit- 
nesses, and  it  was  allowed  to  go  to  the  jury 
ns  the  evidence  they  would  give  If  present. 
The  conductor's  statement  was  that  no  such 
accident  as  the  plaintiff  described  occurred 
on  his  train,  and  It  was  a  complete  denial 
of  her  entire  testimony  as  to  the  accident. 
The  physician's  statement  was  that  he  did 
not  attoid  the  plaintiff  for  Injuries  on  ac- 
count of  the  alleged  accident,  as  she  testified 
he  did.  While  the  defense  might  have  been 
strengthened  by  the  presence  of  these  wit- 
nesses, yet  the  probable  duration  of  the  Ill- 
ness of  the  witnesses  did  not  appear,  and  the 
defendant  had  the  benefit  of  their  flat  con- 
tradiction of  the  testimony  of  the  plaintiff. 
In  thene  circumstances,  It  was  not  an  abuse 
of  diaoretlon  to  refuse  a  continuance. 

2.  There  was  some  evidence  of  wantonness 
on  the  part  of  the  engineer  In  suddenly  and 
violently  backing  the  train  without  warning 
at  the  place  whf^re  passengers  might  be  ex- 
pected to  alU.  it  from  the  car,  and  there 
was  no  error  in  refusing  a  new  trial  for  lack 
of  anch  evidence.  Glover  v.  Railway  Co.,  67 
S.  C.  228,  3S  S.  E.  510;  Appleby  v.  Railway 
Co.,  60  S.  C.  49,  SS  S.  E.  237. 

8.  The  interesting  question  It,  whether  a 
married  woman,  who  is  also  a  minor,  may 
prosecute  an  action  In  which  her  husband  Is 
properly  joined  with  her  as  coplalntlff  with- 


out a  guardian  ad  litem.  Section  135,  Code 
Civ.  Pro&  1902,  provides:  "When  a  married 
woman  Is  a  party,  her  husband  must  be  join- 
ed with  her,  except  that:  (1)  When  the  ac- 
tion concerns  her  separate  property  she  may 
sue  or  be  sued  alone,  provided  that  neither 
her  husband  nor  his  property  shall  be  liable 
for  any  recovery  against  her  In  any  such  suit; 
but  judgment  may  be  enforced  by  execution 
against  her  sole  and  separate  estate  In  the 
same  manner  as  If  she  were  sole.  (2)  When 
the  action  is  between  herself  and  her  hus- 
band she  may  sue  or  be  sued  alone; 
and  in  no  cage  need  9he  pro$€Gute  or  defend 
by  guardian  or  newt  friend,"  The  clause 
which  we  have  italicized  clearly  relates  to 
the  disability  of  coverture  and  not  that  of 
infancy;  the  meaning  being  that  no  gnardlan 
or  next  friend  shall  be  necessary  on  account 
of  coverture.  This  section,  therefore,  affords 
no  support  for  the  position  that  a  guardian 
ad  litem  is  not  necessary  on  account  of  the 
dlsabill^  of  Infancy,  because  the  additional 
disability  of  coverture  also  exists.  The  sec- 
tion enacts  nothing  as  to  the  disability  of 
Infancy,  and  hence  does  not  throw  any  light 
on  the  question  under  discussion.  Antborl- 
tles  are  to  be  found  under  the  old  practice 
at  common  law  and  in  equity  holding  the 
appointment  of  a  gnardlan  ad  litem  unnec- 
essary whw  the  husband  was  joined  with 
the  wife  in  prosecuting  or  defending  the  ac- 
tion. The  reasoning  was  that  the  law  look- 
ed on  the  husband  as  guardian  or  next  friend, 
safeguarding  the  interest  of  the  wife,  and 
hence  the  ai^Intment  of  another  person 
for  that  purpose  was  unnecessary.  Cook  v. 
Rawdon.  6  How.  Prac.  (N.  T.)  283;  Welch 
V.  Bunce,  88  Ind.  8S2;  Foxwlst  v.  Trematne. 
2  Saund.  213;  14  Ency.  P.  &  P.  1018.  But 
as  said  In  the  Important  case  of  Cook  v. 
Rawdon,  supra,  "there  is  some  confusion  In 
the  cases,"  and  there  is  high  authority,  even 
under  the  old  practice,  for  the  view  that  a 
married  woman  who  is  also  a  minor  can 
only  prosecute  or  defend  an  action  by  a 
guardian  ad  litem  appointed  by  the  court, 
though  the  husband  be  joined  with  her  In 
the  action.  2  Daniel's  Ch.  Practice,  904; 
Alexander  v.  Davis  (W.  Va.)  26  S.  E.  292. 
This  view  seems  to  be  the  view  of  the  Su- 
preme Court  of  the  United  States,  also.  In 
O'Hara  v.  McConnell,  93  U.  8.  150,  23  L.  Ed 
840.  These  authorities  show  that  aside 
from  any  statutory  requirement,  it  was  at 
least  doubtful  whether  a  married  woman, 
who  was  also  a  minor,  by  joining  her  hus- 
band could  prosecute  a  suit  without  a  guar- 
dian ad  litem.  But  we  think  all  doubt  has 
been  removed  In  this  state  by  section  136, 
Code  Civ.  Proc.  1902,  which  provides;  "When 
an  Infant  Is  a  party,  he  must  appear  by 
guardian  who  may  be  appointed  by  the  court 
In  which  the  action  Is  prosecuted,  ete."  The 
statute  makes  no  exception  as  to  Infants  who 
are  married,  and  It  would  be  going  too  far 
'  for  the  court  to  undertake  to  do  so,  especial- 
)  ly  since  a  married  woman's  rights  ot  person 
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and  property  have  become  so  much  more  In* 
dependent  of  ba  hnsband. 

The  reversal  of  a  judgment  on  a  qnestlon 
of  procedure  Is  always  to  be  regretted,  but 
fD  this  Instance  a  statute  Important  fbr  the 
protection  of  minors  is  involTed.  and  flw 
court  cannot  hesitate  to  enforce  It. 

It  Is  the  Judgment  of  this  court,  that  the 
Judgmait  of  the  circuit  court  be  rerened. 

OABT,  A.  J.,  dissents 


SOUTHERN  RY.  CO.  r.  SIMMONS. 

fSapreme  Court  of  Appeals  of  Virginia.  Jane 
14,  1906.) 

1.  PLEAJDinO — Qbhebai.  Deuubbeb— I>dplici- 
XT. 

An  objection  that  a  count  of  a  declaration 
charges  negligence  on  the  part  of  defendant  in 
tlie  employment  of  Its  servants,  and  negligence 
on  the  part  of  the  servants  themselves,  constitut' 
ing  two  separate  and  distinct  causes  of  action, 
cannot  be  t^en  by  general  demorrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  88.  Pleading,  1  i!08.] 

2,  Save — Fobu  in  Gekekal— Ruxjes  ov'Rail- 
boad  goupant. 

It  is  not  necessary  in  a  declaration  where 
B  reference  is  made  to  the  rules,  orders,  and  re* 
guirements  of  a  railroad  company  that  they 
should  be  set  out  in  full,  but  it  is  sufficient  to 
aver  their  legal  eitect. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  S9,  Pleading,  |  30.] 

8.  Railkoads  —  Opcbation  —  Rboulation  or 

InTEBSTATE  TBArnO—ACFTOlf ATIO  COUFUBS 

— SrATtJTOBT  Pbovision. 

Act  Gong.  March  2,  1893.  c.  196.  I  2,  27 
Stat  S81  [U.  S.  Comp.  St.  1901.  p.  8174],  pro- 
viding that  it  shall  be  unlawful  fbr  any  common 
carrier  to  use  on  its  line  any  car  used  in  moving 
interstate  traffic  not  equipped  with  couplers 
coupling  automatically  by  impact,  and  which 
can  be  uncoupled  without  the  necessity  of  men 
going  betwe«i  the  ends  of  the  cars,  regnlres  the 
use  of  couplers  which  can  he  coupled,  as  well 
as  uncoupled,  without  men  going  between  the 
Olds  of  the  cars. 

4.  DAUAGES  —  GSOUnU    OV  OOHmiSATOBT 
DaHAOCS  —  DCPENDBinCS  OT  DKntllDAIlT  — 

EVIDENGK. 

In  an  action  for  personal  injuries,  evidence 
that  plaintiff  lias  a  wife  and  children  is  in- 
v^lssible  on  the  question  of  damage. 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  {  496.] 

5.  WsxT  or  Bbbob— Hasmless  Ebbob— Adhis- 
BioN  or  Evidence. 

The  admission  of  evidence  that  plaintiff,  in 
au  action  for  personal  Injuries,  had  a  wife  and 
child  depmdent  on  him  was  not  rendered  harm- 
less by  the  admission  of  other  evidence  that  he 
was  married,  where  there  was  no  other  evidence 
of  the  existence  of  a  child  dependent  on  him. 

[Ed,  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  4131.] 

«.  TBIAL— CORBEOnON  OF  Erbor— Admissiob 

or  Evidence. 

The  error  in  admitting  evidence  that  plain- 
tiff, in  an  action  for  personal  injuriea,  had  a 
wife  and  ctiild  d^endent  on  him  was  not  cured 
by  instructions  as  to  the  measure  of  damages, 
where  the  objeetlonaUe  evidence  was  not  ex- 
plicitly withdrawn. 

[Ed.  Notew— For  cases  in  point,  we  Cent  Dig. 
vol  40.  Trial,  t  977.] 


7.  Masteb  and  Sebtaitt— Injubxes  to  Sebv- 

ANT— COHTBIBUTOBT  NeOLIOENCS. 

Where  a  railroad  employe  liad  undertaken 
the  business  of  coupling  and  uncoupling  cars, 
it  was  hia  duty  to  exercise  such  care  as  reason- 
ably prudent  men  would  exercise  under  like  cir- 
cumstances, and,  where  he  knew,  or,  by  exercla- 
lug  such  care  as  a  reasonably  prudent  man 
would  exercise  under  the  circumstances  could 
have  known,  that  engines  were  backing  cars 
on  the  track  where  he  was  about  to  couple  cars, 
and  hs  went  in  between  the  cars,  and  nis  fail- 
ure to  exercise  reasonable  cars  contributed  to 
his  injuries,  he  was  guilty  of  contributory  u^ 
ligence. 

[Bd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  84,  Maatw  and  Servant,  ||  706-709.  766.1 

8.  TBIAL  —  iNSTBDCnORS  —  OOIfrOBHITT  TO 

Pboop. 

In  an  action  for  Injuries  to  s  railroad  em- 
ploy&  an  instruction  ttut  if  he  was  guil^  of 
contrlbntory  negllgsnce,  the  jnry  must  find  for 
defendant  unless  the  conductor  had  knowledge 
of  his  dangerous  position  Immediately  before 
the  accident  and  might,  by  the  exercise  of  ordi- 
nary care,  have  prevented  the  accident  was  er- 
roneous, where  there  was  no  eridmee  of  such 
knowledge  <m  the  part  of  the  conductor. 

[Ed.  Note,^ — For  cases  In  point  see  Cent  Dig. 
vol.  46,  Trial.  {§  606,  603.] 

9.  Mastbb  and  Servant— I njubies  to  Sebv- 

ANT— CoNTBIBUTORT  NEOUQENCB. 

A  railroad  employs  had  the  right  to  pre- 
sume that  the  railroad  company  would  conduct 
Its  bueiness  with  reasonable  regard  to  its  rules 
prescribing  his  duties  and  with  reasonable  care 
for  his  safe^  while  performing  his  duties  In 
coupling  and  uncoupling  cars. 

10.  TBTAL— ABOmCCNTB  OT  COUNSEL. 
Where  there  was  a  discrepancy  between 

plaintiff's  testimony  as  to  his  age  and  his  state- 
ment previously  made  to  defendant  railroad  com- 
pany, and  the  court  refused  to  permit  defend- 
ant's connsel  to  comment  on  the  discrepancy 
m^tbout  first  recalling  plaintiff  and  giving  him 
an  opportunity  to  explain  It,  but  afterwards 
plaintiff'a  counsel  withdrew  all  objection  to  dis- 
cussion of  the  question,  but  defendant's  counsel 
refused  to  take  advantage  of  this  fact  the  re- 
fusal of  the  court  In  the  first  instance  was  not 
ground  for  reversal. 

11.  Sauk. 

In  an  action  for  Injuries  to  a  railroad  em- 
ployfi,  it  was  Improper  for  his  counsel  In  argu- 
ment to  express  the  fear  that  the  railroad  em- 
ployes who  had  testified  for  him  afrainst  the  com- 
pany would  lose  their  places,  and  to  state  that 
counsel  for  the  railroad  company  rode  in  private 
and  palace  cars  when  they  came  to  court  that 
the  mind  could  not  grasp  the  extent  of  the  re- 
sources and  possessions  of  the  company,  while 
plaintiff  was  a  poor  man  with  DObody  but  his 
wife  and  child,  that  the  treasury  of  the  com- 
pany was  so  exhaustlew  that  It  would  hardly 
feel  the  loss  of  the  amount  claimed,  and  that, 
in  estimating  damages,  the  jury  tihould  take  in- 
to consideration  the  fact  that  exceptions  had 
been  taken  by  the  defendant  anJ  that  it  had 
been  stated  that  if  the  verdict  went  against  de- 
fendant, it  would  appeal. 

Error  to  Circuit  Court,  Brunswick  County. 

Action  by  S.  W.  Simmons,  Jr.,  against  the 
Soathem  Railway  Company.  From  a  judg- 
ment in  favw  of  plaintiff,  defendant  brings 
error.  Reversed. 

A.  P.  Thorn,  W.  li.  WUUams,  B.  R.  O^n- 
bull,  Jr.,  and  R.  T.  Thorp,  for  plaintiff  In 
errw.  G.  J.  Faulkntt-  and  Buford,  Palmer  & 
Eggleaton,  for  defendant  in  error. 

KEITH,  P.  There  was  a  judgment  against 
the  Southern  Railway  Company  at  the  suit  of 
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Simmons  for  Injuries  which  he  had  sustained 
while  acting  as  a  brakeman  In  title  service 
of  the  railway  company,  and  engaged  In 
coupling  cars  at  I^awrenceTllleL  To  that 
Judgment  tbe  railway  company  obtained  a 
writ  of  error. 

Tbe  railway  omipany  demurred  to  the 
declaration  and  to  each  count,  and  Its  first 
assignment  of  error  Is  to  the  Judgment  of 
the  circuit  court  In  OTermlIng  Its  demurrer. 

Tbe  objection  made  to  the  first  count  Is 
that  It  not  only  charges  negligence  on  the 
part  of  the  company  In  tbe  employm^t  of 
its  8a>vant8,  but  negligence  oa  the  part  of 
tbe  sarranta  themselves;  that  tbe  negligence 
of  the  company  and  that  of  Its  servants  con- 
stitute two  separate  and  distinct  causes  of 
action,  and  should  not  have  been  combined 
in  one  count. 

In  Norfolk  &  Western  R.  Co.  v.  Ampey,  93 
Va.  121,  25  S.  B.  227,  this  court  said:  The 
foundation  of  the  objection  to  the  declaration 
is  that  the  first;  count  "alleges  three  distinct 
grounds  of  negligence  as  the  cause  of  the 
injury  sustained  by  the  plalntlfC,  either  of 
which  would  of  Itself,  Independentiy  of  the 
others,  constitute  a  sufficient  ground  for  tbe 
action.  In  other  words,  the  claim  is  that 
flie  count  Is  bad  for  duplicity.  The  gronnds 
so  stated  are:  The  negligence  of  the  defend- 
ant in  falling  to  exercise  due  care  in  select- 
ing competent  serrants.  In  falling  to  provide 
a  sufficient  number  of  train  bands,  and  In 
falling  to  supply  and  maintain  suitable  and 
safe  machinery  and  instrumentalities  for  the 
conduct  of  the  business  of  tbe  defendant 
They  are  conjunctively  alleged  as  concurrent 
causes  which,  co-operating  together,  produced 
the  injury.  It  is  very  questionable  whether 
tills  constitutes  dnpUclty.  It  Is  stated  by 
eminent  l^zt-writers  on  the  subject  of  plead- 
ing that  no  matters,  however  multifarious, 
will  operate  to  make  a  pleading  double,  tiiat 
together  constitute  but  one  connected  pro- 
position, or  entire  point  But  even  If  this 
count  were  obnoxious  to  tbe  diarge  of  duplic- 
ity, the  fanK  could  not  be  taken  advantage 
of  on  a  general  demurrer.  The  objection 
for  dnpltdty  relates  to  matter  of  form  only, 
and  does  not  go  to  Uie  substance  of  the 
pleacUng.  Bdng  an  objection  to  the  torxa 
and  not  to  Ihe  substance  of  the  declaration, 
it  could  only  be  availed  of,  even  at  common 
law  with  all  of  its  rigid  rules  of  pleading, 
by  special  demurrer.** 

This  assignment  of  error  is  not  well  taken. 

The  demurra  to  the  second  count  rests 
upon  the  omission  of  tiie  count  to  state  spe- 
cifically the  rules,  wdras,  and  requirements 
of  the  railroad  company  which  are  therein 
refwred  to,  and  because  "tbe  act  of  Congress 
referred  to  doM  not  require  the  defendant, 
in  the  operatiim  of  cars  engaged  In  interstate 
commerce,  to  employ  ears  provided  with 
such  couplers  as  will  couple  automatically 
without  an7  jiecessity  tor  brak^en  ever 
going  in  between  the  cars.  The  only  thing 
that  the  act  required  was  tiiat  the  conpllnga 


should  be  of  such  a  nature  tiiat  after  they 
had  been  fixed  and  were  ready  to  be  coupled 
that  there  should  be  no  necessity  for  being 
in  between  the  cars  at  the  time  when  they 
came  together.  The  allegation  of  tbe  count 
imposes  upon  the  company  a  duly  which  the 
law  does  not  Impose,  and  Is,  therefore,  bad 
on  demnrrer," 

We  do  not  think  that  it  Is  necessary.  In 
a  declaration  where  reference  Is  made  to 
the  rules,  orders,  and  requirements  of  a  rail- 
road company,  that  they  should  be  set  out 
In  totidem  verbis,  it  being  sufficient  to  aver 
the  legal  effect  of  such  rules,  orders  and  re- 
qulremoits. 

Am  to  the  second  objection  to  the  count. 
It  seems  to  be  dlqrased  of  by  the  opinion  of 
Chief  Justice  FuUw  In  J<Ainson  t.  Southern 
Pacific  Company,  reported  In  196  U.  S.  1, 
25  Sup.  Ct  168.  49  U  Bd.  863.  That  decision 
construes  the  second  section  of  the  act  of 
Congress  of  March  2,  1803.  c.  196,  27  Stat 
531  W.  S.  Oomp.  St  1901,  p.  3174],  entitled 
"An  act  to  promote  tiie  safety  of  empk^te 
and  travelera  upon  railroads  by  compdling^ 
common  carriers  engaged  In  Intnstate  com- 
merce to  equip  theSi  cars  with  automatic 
couplers  and  continuous  brakes  and  their 
locomotives  with  drlvlng-whed  brakes,  and 
for  other  purposes.*'  The  second  section  la 
as  follows: 

"That  on  and  after  the  first  day  of  Janu- 
ary, eighteen  hundred  and  nlnety-elgfat,  It 
shall  be  unlawful  tor  any  such  commm  car- 
rier to  haul  or  permit  to  be  hauled  or  used 
on  Its  line  any  car  used  In  moving  Intersbite 
trafilc  not  equipped  with  couplers  coiqillng 
automatically  by  impact,  and  which  can  be 
uncoupled  wlthont  tbe  necessity  of  men  go- 
ing between  the  endfl  of  tiie  cars." 

It  will  be  observed  that  the  dedaration  In 
this  case  gives  the  very  language  of  the 
act  of  Congress,  and  avers  that  It  "vraa  the 
duty  of  the  said  defendant,  as  such  common 
carrlOT,  not  to  haul  or  permit  to  be  hauled 
or  used  on  its  said  Hue  of  railroad  any  car 
used  in  moving  Interstate  traffic  not  equipped 
with  couplers  coupling  automatically  by  Im- 
pact, and  which  can  be  uncoupled  witbout 
the  necessity  of  men  going  between  tbe  ends 
of  tbe  cars.** 

Tbe  railroad  company  made  tbe  same  point 
In  the  Johnson  Case  that  is  Indsted  npon 
here  the  plalntlfF  In  error,  and  its  view 
prevailed  In  tbe  Circuit  Court  tite  Judgmoit 
of  which  In  faTor  of  tbe  railroad  company- 
was  affirmed  in  tiie  Circuit  Court  of  Appeals  i 
but  the  Supreme  Court  of  the  United  States^, 
dealing  with  the  subject  said;  "We  are  un- 
able to  acc^  these  conclusions**  (Bfpeakliv 
of  tbe  results  In  the  lower  courts) »  "as 
aroear  to  us  to  be  Incorjilsteat  with  the 
plain  Intention  of  Congress,  to  defeat  the 
object  of  the  l^^atlon,  and  to  be  atrlved 
at  an  Inadmissible  narrowness  of  cmutnxs 
tlm.  The  intention  of  Congress,,  decdared 
In  the  preamble  and  In  sections  1  and  2  of 
tiie  ad;  was  'to  promote  tbe  safety  of  on- 
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pktjte  and  trarelen  upon  railroads  by  com- 
pelling common  carriers  encaged  In  Inter- 
state ciMnmwoe  to  eqnlp  th^r  cars  with  an- 
tomatle  couplers  and  contlnnons  brakes  and 
their  locomotlTes  vlth  drlTtng-wheel  brakes,' 
tbose  brakes  to  be  accompanied  with  'applian- 
ces for  <q>eratlng  tbe  train-brake  system';  and 
erery  car  to  be  'equipped  wltb  conplers  coup- 
ling antomatically  by  Impact,  and  which  can 
be  nneonpled  without  the  necessity  of  men  go- 
ing between  the  ends  of  the  cars,'  whereby 
tbe  danger  and  risk  consequent  on  the  ex- 
Istlng  system  wae  averted  as  tat  as  ponslble. 

"The  present  case  Is  Utat  of  an  Injured 
«nploy6,  and  Inrolres  the  application  of  tbe 
act  In  respect  of  automatic  couplers,  the  pre- 
IlmiDAry  question  being  whether  locomotlTea 
are  required  to  be  equipped  with  such  coni^ 
lets.  And  It  le  not  to  be  successfully  denied 
that  they  are  so  required  If  the  worde  'any 
car'  of  tbe  second  section  were  Intended 
to  embrace,  and  do  embrace  locomotives. 
But  It  Is  said  that  this  cannot  be  so  because 
locomotives  were  elsewhere,  In  terms,  re- 
quired to  be  equipped  with  power  driving- 
wheel  brakes,  and  that  the  mie,  that  tbe 
expression  of  one  thing  excludes  another,  &^ 
plies.  That,  however,  Is  a  question  of  In- 
tention, and  as  there  was  special  reason  for 
requiring  locomotives  to  be  equipped  with 
power  drlvIuK-wheel  brakes.  If  It  were  also 
necessary  that  locomotives  should  be  equip- 
ped wltb  automatic  couplers,  and  the  word 
'car*  would  cover  locomotives,  then  the  In- 
tention to  limit  the  equipment  of  locomotives 
to  power  drlvlng-wbeel  brakes,  because  th^ 
were  separately  mentloued,  could  not  be  Im- 
puted. 

"The  result  Is  that  If  the  locomotive  In 
questton  was  not  equipped  wltb  automatic 
coaplers,  the  company  failed  to  comply  with 
the  provisions  of  the  act  It  appears,  bow- 
ever,  that  this  locomotive  was  in  fact  equip- 
ped with  automatic  couplers,  as  well  as  the 
dining  car;  but  that  the  couplers  on  each, 
which  were  of  different  types,  would  not. 
couple  with  each  other  automatically  by  Im- 
pact, BO  as  to  render  It  unnecessary  for  men 
to  go  between  the  cars  to  couple  and  uncouple. 

"Nevertheless,  tbe  Circuit  Court  of  Ap- 
peals was  of  opinion  that  It  would  be  an  un- 
warrantable extension  of  the  terms  of  tbe 
law  to  bold  that  where  the  couplers  would 
^nuple  automatically  with  couplers  of  their 
own  kind,  tbe  couplers  must  so  couple  with 
couplers  of  different  kinds.  But  we  think 
that  what  the  act  plainly  forbade  was 
the  use  of  cars  which  could  not  be  coupled 
together  automatically  by  impact,  by  means 
«f  the  couplers  actually  used  on  the  cars  to 
be  coupled.  The  object  was  to  protect  the 
lives  and  limbs  of  all  railroad  employes  by 
rendering  It  unnecessary  for  a  man  operating 
tbe  couplers  to  go  between  tbe  ends  of  the 
ears :  and  that  object  would  be  defeated,  not 
necessarily  by  the  use  of  autonintic  couplers 
of  dlflTerent  klnda,  but  If  those  different 
kinds  would  not  automatically  couple  with 
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each  other.  The  point  was  ttiat  the  railroad 
companies  sboold  be  compelled,  respectively, 
to  adopt  devices,  whatever  they  were,  which 
would  act  so  far  uniformly  as  to  eliminate 
tbe  danger  consequent  on  men  going  between 
the  care. 

"If  the  language  used  were  open  to  coa- 
struetlon,  we  are  constrained  to  say  that 
tbe  construction  put  upon  tbe  act  by  the 
Circuit  Court  of  Appeals  was  altogether  too 
narrow.** 

After  answering  the  objection,  that  the  act 
was  to  be  construed  strictly  because  tbe  com- 
mon-law mle  as  to  tbe  assumption  of  risk 
was  changed  by  tbe  act,  and  because  tbe  act 
was  penal,  tbe  opinion  continues;  "Tested 
by  these  principles,  we  think  the  view  of 
tbe  Circuit  Court  of  A.ppe&\B,  which  limits 
the  second  section  to  merely  providing  au- 
tomatic couplers,  does  not  give  due  effect  to 
the  words  'coupling  automatically  by  impact, 
and  which  can  be  uncoupled  without  tb» 
necessity  of  men  going  between  tbe  cars,*  and 
cannot  be  sustained. 

"We  dismiss,  as  without  merit,  tbe  sug- 
gestion which  has  been  made,  that  tbe  words 
'without  the  necessity  of  men  going  between 
tbe  ends  of  tbe  cars.'  which  are  the  test  of 
compliance  with  section  2,  apply  only  to  the 
act  of  uncoupling.  The  phrase  literally  cov- 
ers both  coupling  and  uncoupling,  and  if  read, 
as  it  should  he,  with  a  comma  after  the  word 
'uncoupled,'  this  becomes  entirely  clear. 

"Tbe  risk  In  coupling  and  uncoupling  was 
the  evil  sought  to  be  remedied,  and  that 
risk  was  to  be  obviated  by  the  use  of  couplers 
actually  coupling  automatically.  True,  no 
particular  design  was  required,  but,  whatever 
tbe  devices  used,,  they  were  to  be  effectively 
Interchangeable.  Congress  was  not  paltering 
in  a  double  sense ;  and  Its  Intention  Is  found 
*in  tbe  language  actually  used,  interpreted 
according  to  Its  fair  and  obvious  meaning.' " 

That  case  dlsjposes  of  tbe  second  count 
of  the  declaration. 

Tbe  next  assignment  of  error  arises  upon 
an  exception  taken  by  tbe  plaintiff  In  error 
to  a  question  propounded  to  tbe  defendant  In 
error  by  bis  counsel. 

"Q.  Are  you  a  married  man?   A.  Yes.  sir. 

"Q.  Have  you  any  children?" 

At  this  point  defendant's  counsel  Inter- 
posed, and  said:  "We  do  not  see  what  that 
has  to  do  with  It,  unless  the  gentleman  Is 
suing  for  some  Injury  to  bis  wife  and  cbtt- 
dren";  upon  which  counsel  for  plaintiff  re- 
plied: "I  think  it  Is  a  perfectly  admissible 
question  to  show  that  Mr.  Simmons,  who  Is 
a  husband  and  a  father,  does  not  live  for 
himself  alone,  and  when  be  is  incapacitated 
it  seems  to  me  that  It  Is  a  relevant  ques- 
tion upon  the  quantum  of  damages  for  the 
Jury  to  know  not  only  that  he  has  to  provide 
for  himself  tbrougb  life  hereafter,  maimed 
as  he  Is,  but  that  he  has  a  wife  and  child 
dependent  upon  him."  And  thereupon  tbe 
court  overruled  the  objection  of  the  defend- 
ant, and  permitted  the  plaintiff  to  state  the 
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number  of  his  children,  which  consisted  of 
one,  12  or  13  years  of  age;  and  to  this  ruling 
of  the  court  the  defendant  excepted. 

The  question  seeme  to  be  settled  by  au- 
thority. 

In  Stockton  t.  Frey,  4  GUI  (Md.)  406,  45 
Am.  Dec.  138,  It  Is  said  that  "in  an  action 
to  recover  compensation  for  Injnrles  done  to 
the  person  of  plaintiff,  by  the  negligence  of 
the  driver  of  a  stage,  which  was  thereby  up- 
set, the  plaintiff  cannot  give  in  evidence,  for 
the  purpose  of  iucretiRlng  the  damages,  that 
he  had  a  wife  and  children." 

In  Sedgwii^  on  Damages  (8th  Ed.)  $  490, 
It  Ib  stated  that  damages  cannot  be  aug- 
mented by  proof  that  the  person  injured  has 
a  wife  and  several  small  children. 

Pennsylvania  Ballroad  Co.  v.  Boy,  102  U. 
S.  451,  26  L.  Ed.  141.  is  a  strong  authority 
to  the  same  effect  In  fliat  cas^  Mr.  Jus- 
tice Harlan,  speaking  tor  the  entire  court, 
said;  "There  was,  liowever,  an  error  com- 
mitted upon  the  trial,  to  whldi  exception  was 
duly  taken,  but  which  does  not  seran  to  have 
been  remedied  by  any  portion  of  the  charge 
appearing  In  tlie  bill  of  erceptioais.  Ttie 
plaintiff  was  permitted,  against  the  objec- 
tion of  the  defendani;  to  give  ttie  number  and 
ages  of  his  children;  a  son  10  years  of  age, 
and  fliree  daugbtm  of  the  ages,  req>ectlvtt- 
ly,  of  14. 17  and  21.  This  evidence  does  not 
appear  to  have  been  withdrawn  from  the 
consideration  of  the  Jury.  It  certainly  bad 
no  legitimate  beartng  upon  any  issue  in  the 
caae.  The  manifest  object  of  tbi  Introduction 
was  to  Inform  the  Jury  that  the  plaintiff  had 
infant  chlldroi  dependent  upon  him  for  sup- 
port, and,  consequently,  that  his  injuries  In- 
volved the  comfort  of  his  temily.  This  proof, 
In  connection  with  the  Impairment  of  his 
ability  to  earn  money,  was  well  calculated 
to  arouse  the  sympathies  of  the  Jury,  and  to 
enhance  the  damages  b^ond  the  amount 
which  the  law  pwmitted;  that  is,  beywd 
what  was,  under  all  tin  drcumsttuices,  a 
fair  and  Just  compensatlcm  to  the  pnson  suing 
for  the  injuries  received  by  him.  How  far 
the  assesonait  of  damages  was  controlled  by 
this  evidence  as  to  the  jdalntlfr's  family,  It 
is  impossible  to  detennlne  with  absolute  cer- 
tainty; but  the  reasonable  presumption  la 
that  It  had  some  influence  upon  the  ver<Uct. 

"The  court,  In  a  manner  well  calculated  to 
attract  the  attention  of  the  Jury,  withdrew 
from  their  consideration  tlie  evidence  touch- 
ing the  financial  condition  of  the  plaintiff; 
but  as  nothing  was  said  it  touching  the 
evldffiice  as  to  the  ages  of  hie  children,  tliey 
bad  the  right  to  infer  that  the  proof  as  to 
those  matters  was  not  withdrawn,  and 
should  not  be  ignored  in  the  assessmoit  of 
damages.  For  this  error  alone  the  Judgment 
Is  reversed,  and  the  cause  remanded  for  a 
new  trial," 

It  it  elalmed  on  bdialf  of  defendant  in  er- 
ror that  the  case  should  not  be  reversed  uptm 
this  assignment  of  error,  became  there  was 
other  evidence  admitted  without  objection  to 


the  effect  that  the  plaintiff  was  a  married 
man;  but  there  is  no  other  evidmce  In  the 
record  of  the  existence  of  a  child,  dependent 
upon  Simmons  for  support 

Nor  do  we  think  that  this  court  Is  com- 
mitted to  the  doctrine  by  reason  of  anything 
that  was  said  In  N.  k  W.  Ry,  Go.  v.  Ampey, 
supra,  or  in  Southern  By.  Co.  v.  Oliver,  102 
Va.  710,  47  8.  E.  862.  In  the  opinions  In 
both  cases,  the  fact  that  the  perstm  injured 
tiad  others  dependent  upon  hhn  for  support 
Is  adverted  to;  but  it  does  not  appear  tliat 
any  exception  was  taken  to  the  admte^bllity 
of  the  testimony,  and  the  profvlety  of  admit- 
ting such  testimony  is  not  advwted  to  1^  the 
court  In  either  case. 

Nor  do  we  think  that  the  error  In  admitting 
this  evidence  Is  cured  by  the  Instruction  given 
to  the  Jury,  which  states  tliat  if  the  Jury 
find  for  the  plaintiff  "the?  should  ascertain 
his  damages  not  to  exceed  the  sum  claimed 
In  the  declaratltm,  to  wit  $00^000;  and  In 
estimating  such  damages  the  Jury  may  allow 
such  sum  as  they  may  bdiieve  ttmn  the  evi- 
dence will  be  a  fair  compmsatltm  tor  snch 
bodily  and  mental  suffering  as  the  plaintifl 
may  have  been  caused  by  the  said  Injury; 
and  th^  may  also  allow  such  sum  as  may 
compensate  him  for  the  future  loss  of  bla 
earning  capacity  so  tar  as  the  Jury  n^  be- 
lieve from  the  evidence  tliat  he  has  snffered 
a  loss  of  his  earning  capacity  u  a  result 
of  said  injury;  and  they  may  also  allow  soch 
sum  as  will  enable  him  to  relieve  or  nnlllfy 
the  Inconvenloice  occasioned  by  the  said  In- 
Jury  If  th^  Iwlleve  from  the  evidence  that 
he  will  In  the  future  eqierlence  snch  incon- 
venience." The  Jury  are  not  there  told  that 
in  estimating  his  damages  they  are  not  to 
consider  the  fact  that  a  child  Is  dependent 
for  Ite  support  upon  ttie  earning  capacity  of 
Simmcms,  and  the  Jury  would  ri^tly  and 
properly,  upon  the  evidence  before  tbem,  have 
taken  ttiat  fact  Into  consideration  In  their 
estimate  of  the  damages  suffered.  We  are  of 
opinion  that  while  the  admission  of  Impn^er 
testimony  may  be  corrected  by  instructions 
given  by  the  coi^  to  the  Jury,  directing  thnn 
to  disregard  it,  its  withdrawal  from  the  Jury 
should  be  in  terms  so  direct  and  e]q»liclt  as 
to  leave  no  room  to  apprehend  that  the  Jury 
were  not  informed  with  respect  to  It.  Where 
tiiat  is  done.  It  is  not  to  be  presumed  that 
tiie  Jury  were  "too  Ignorant  to  comprebend 
or  too  unmindful  of  tlieir  daty  to  respect  in- 
structions as  to  matters  peculiarly  within  the 
province  of  the  court  to  detnmlne."  Penna. 
R.  Go.  V.  Roy,  supra. 

Nummus  Instructions  were  givoi  to  the 
jury,  two  of  which  we  think  were  erroneous. 

"The  court  Instructa  the  jury  that  If  theiy 
believe  from  the  evidence  that  the  plaintiff 
had  undertakot  the  business  of  coupling  and 
uncoupling  cars,  thai  It  was  the  duty  of  the 
plaintiff,  while  coupling  and  uncouiding  cara. 
to  exerdae  such  care  as  a  reasonably  inndent 
man  would  exercise  under  like  drcnmstances; 
and  if  the  Jury  Jbelleve  frran  the  evidence  that 
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the  pUIntlff,  Slmmoni,  knewt  or  by  ezerdaing 
such  care  as  a  leaMniably  prndut  man  would 
exercise  under  the  drcnmataacee,  ooold  ban 
known,  that  uiglnes  were  backing  cars  on  the 
tiaCk  wbeio  be  wae  about  to  couple  cars,  and 
that,  nnder  the  cinmnutances.  ho  went  In 
betn-een  the  cars,  and  that  his  failure  to  ex- 
ercise BDCb  care  contrlbnted  to  bis  Injuries* 
then  the  said  plaintiff  was  gallty  of  contribu- 
tory negllccnce.** 

Down  to  this  point  we  think  tbe  Instractlon 
correctly  propounded  the  law.  But  tbe  court 
made  the  followfnc  addition  to  It:  "And  If 
th^  so  bellere,  the  Jury  must  Ibid  for  the 
defendant,  unless  they  further  bellere  from 
the  eridence  that  Gtmductw  Floyd  had  knowl- 
edge of  the  dangerous  position  of  the  plain- 
tiff Immediately  before  the  accident,  and 
might  have,  by  the  exenHse  of  ordinary  care, 
preraited  the  same."  And  this  Is  the  portion 
of  tbe  Instruction  which  we  think  Is  op«i 
10  objection. 

Simmons  was  Injured  by  going  In  between 
two  cars,  which  were  separated  the  one  from 
the  other  by  about  three  feet  of  space.  Just 
as  be  got  In  between  tbe  cars,  and  was  ar- 
ranging tbe  couplers,  tbe  engineer,  acting 
nnder  a  signal  firom  tbe  conductor,  backed 
the  cant  upon  blm,  with  ttie  result  that  twth 
of  bis  legs  were  crushed.  Now,  if  eltbw  the 
:»nductor  or  the  engineer  were  guilty  of 
Q^llgence  In  bai&lng  tbe  engine  and  cars 
Fo  as  to  inflict  tbe  Injury  which  Simmons 
sustained,  he  was  entitled  to  recover;  but 
there  was  no  eridence,  aud  in  the  nature  of 
things  could  be  no  evidence,  that  the  con- 
ductor or  the  engineer  had  knowledge  of 
the  dangerous  petition  of  tbe  plaintiff  im- 
mediately before  tbe  accident,  and  might,  by 
the  exercise  of  ordinary  care,  hare  prevent- 
ed it.  Tbe  theory  of  defendant  In  brer's 
case  upon  this  point  ms  that  when  be  was 
Ront  back  to  couple  the  cars,  tbe  conductor 
knew,  or  ought  to  hare  known,  bis  position 
and  governed  himself  accordingly,  so  as  not 
to  back  the  cars  and  oitch  blm  (Simmons) 
while  engaged.  In  accordance  with  the  rules 
of  tbe  company  and  the  orders  which  he  had 
received  from  the  conductor,  in  preparing  the 
cars  to  be  coupled.  That  Is  the  view  of  tbe 
case  upon  which  defaidant  In  error  Insists. 
Plaintiff  in  error,  however,  claims  that  in 
Solng  in  between  tbe  cars  tbe  defendant  In 
error  was  guUty  of  contributory  negligence; 
and  that  view  of  the  case  Is  presented  In 
tbe  Introductory  part  of  this  Instruction,  and 
If  It  existed  constituted  a  defense  to  the 
actitm.  It  was  for  the  jury  to  soy  which  of 
the  two  theories  was  sustained  by  tbe  facts. 

Whether  tbe  defendant  in  error  was  In 
a  position  of  danger.  In  obedience  to  the  or- 
dm  of  the  conductor  and  In  the  discharge  of 
his  duties,  or  whether  be  was  tliere,  as 
iteintlff  In  error  insists,  as  a  result  of  his 
own  contributory  negligence.  It  Is  certainly 
tnie  that  there  is  nothing  In  the  situation 
upon  wblcb  to  rest  the  doctrine  of  the  last 
clear  chance.   If  tbe  railroad  compan}%  or 


Its  agmts,  were  guilty  of  negligence,  de- 
fendant In  error  should  recover;  if  defend- 
ant In  error  was  guilty  of  contributory  neg- 
ligence, that  should  be  an  end  to  bis  ac- 
tion. Which  of  tbe  two  tbeortes  should  pre- 
vail, was  a  question  for  tbe  jury  upon  the 
facts;  but  certain  it  is  that  neither  the  otmf 
dnctor  nor  tbe  mi^neer  had  such  knowledge 
of  tbe  position  of  defendant  in  error  as  to 
render  the  railway  company  responsible  for 
their  failure  to  protect  blm  from  tbe  con- 
sequences Qt  his  contributory  negligence  aft- 
er his  position  of  danger  was  known. 

Tbe  Instruction  concludes  as  follows: 
"But  tbe  jury,  In  determining  whether  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, are  instructed  that  tbe  plaintiff  had 
tlie  rl^t  to  presume  that  tbe  defendant  com- 
pany wonld  conduct  Its  business  with  rea- 
sonable regard  to  Its  rules  prescribing  his 
duties,  and  with  reasonable  care  for  his  safe- 
ty while  performing  bis  duties;"  all  of 
which  was  mtirely  proper. 

We  are  of  opinton,  ther^ore,  that  the  In- 
stractlon would  have  been  correct  bad  It 
omitted  tbe  words:  "And  if  they  so  believe 
tbe  jury  must  find  tor  the  defendant,  unless 
they  further  believe  from  tbe  evidence  that 
Cktnductor  Fl<^d  bad  knowledge  of  tbe  dan- 
gerous position  of  the  plaintiff  immediately 
before  tbe  accident,  and  might  bare,  by  the 
exercise  of  ordinary  care,  prevented  tbe 
same" 

Instruction  O  is  opm  to  tbe  same  objec- 
tion, and  if  upon  another  trial  tbe  evidence 
upon  this  point  should  be  substantially  tbe 
same  as  that  In  tbe  record  under  considera- 
tion, and  Instructions  A  and  O  are  again 
offered^  they  should  be  made  to  conform  to 
the  views  herein  expressed. 

Tbe  fourth  bill  of  exceptions  arises  upon 
the  examination  of  8.  W.  Simmons,  the 
plaintiff,  as  a  witness  In  bis  own  behalf. 
On  his  direct  examination  be  testified  that 
he  was  30  years  of  age  on  tbe  day  before  be 
was  Injured,  and  during  tbe  progress  of 
tbe  case  a  paper  was  Introduced  from  wblcb 
It  appears  that  when  be  altered  the  service 
of  the  railway  company  he  bad  made  a  con- 
flicting statement  as  to  bis  age.  Counsel  for 
the  railway  company  undertook  to  criticise 
this  apparent  discrepancy  in  bis  argument  be- 
fore the  jury;  whereupon  the  point  was 
made  by  counsel  for  tbe  plaintiff  that  be 
should  not  be  permitted  to  do  so,  as  tbe  dis- 
crepancy had  not  been  brought  to  the  atten- 
tion of  plaintiff  when  the  paper  was  Intro- 
duced In  evidence,  so  as  to  afford  him  an 
opportunity  of  making  an  explanation;  and 
this  view  was  taken  by  the  circuit  court. 
Counsel  for  tbe  railway  company  was  told 
that  be  would  be  permitted  to  recall  the  wit- 
ness and  ask  blm  any  question  he  might 
desire  with  reference  to  the  subject,  but 
this  be  declined  to  do;  and  thereupon  tbe 
court  refused  to  permit  counsel  to  continue 
bis  line  of  argument.  It  seems  that  tbe 
court  at  that  point  adjourned  for  two  days. 
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4md  when  argument  was  resumed  coonsel 
for  plalatiff  withdrew  their  objection,  and 
stated  that  counsel  could  proceed  to  make 
any  comments  or  criticism  he  might  desire, 
In  bis  argumoit  before  the  Jury;  to  which 
-counsel  for  defendant  replied  that  they  did 
not  desire  to  make  any  further  erittclsn  of 
the  witness,  but  insisted  upon  their  exertion, 
which  was  sls^ed  and  made  a  part  of  the 
record. 

We  confess  our  vtter  Inability  to  discorer 
any  trace  of  merit  in  this  exception,  and 
are  at  a  loss  to  understand  why  the  reoffd 
should  have  been  Incumbered  by  It. 

Another  exception  was  taken  to  the  Une 
-of  argument  pursued  by  counsel  for  defend* 
ant  In  error  before  the  Jury.  It  seems  that 
after  the  argument  had  been  dosed,  and  the 
Jury  had  retired  to  their  room  to  consider 
■of  their  Terdlct,  counsel  for  plaintiff  In  er- 
ror stated  to  the  court  that  counsd  for  de- 
fmdant  In  error,  In  his  closing  argument  bad 
made  certain  statements  to  the  Jury  not 
based  upon  any  evidence  in  the  canse^  and 
presented  a  memorandum  in  writing,  setting 
forth  what  he  claimed  to  be  the  statements 
80  made.  Among  other  things,  it  was  stated 
that  counsel  bad  expressed  the  fear  that  the 
railroad  employes  who  had  teetlfled  against 
the  company  would  lose  their  places,  al- 
though there  was  no  evidence  on  this  point; 
that  counsel  for  the  railroad  company  rode 
In  private  and  palace  cars  when  they  came 
to  court,  although  there  was  no  evidence  on 
this  point;  that  the  mind  could  not  grasp 
the  extent  of  the  resources  and  possessions 
-of  the  Southern  Railway  Company,  while  Mr. 
Simmons  was  a  poor  man  with  nobody  but 
his  wife  and  child,  and  with  no  one  to  help 
him  but  his  wife;  that  the  treasury  of  the 
railway  company  was  so  exbaustless  that  It 
would  hardly  feel  the  toss  of  $50,000,  the 
amount  claimed  in  the  declaration;  and  that. 
In  estimating  damages,  they  should  take  In- 
to consideration  the  fact  that  exceptions  bad 
been  taken  by  the  defendaut,  and  that  It 
had  been  stated  that  If  the  verdict  was 
against  It,  it  would  appeal. 

The  court,  with  respect  to  this  memoran- 
dum, says  that  Its  language  Is  that  of  coun- 
sel for  the  defendant,  and  is  not  the  exact 
language  used  by  plaintiff's  counsel  in  ad- 
dressing the  Jury;  and  that  It  would  be  im- 
possible, without  an  accurate  report  of  the 
argument,  for  the  court  to  certify  what  the 
language  used  was.  From  all  of  which  we 
Infer  that  the  language  Imputed  to  counsel 
Is  substantially  that  which  had  been  used  by 
him  In  argument. 

Great  latitude  Is  allowed  In  arguments  be- 
fore Juries,  and  we  have  no  disposition  to 
Impose  unreasonable  conditions  upon  its  ex- 
ercise, or  to  hamper  counsel  in  the  slightest 
degree  in  the  fullest  and  freest  discussion  of 
every  fact  and  every  view  of  the  evidence 
which  ought  fairly  and  legitimately  to  In- 
fluence the  ]iu*y  in  arriving  at  a  verdict  But 
the  line  of  argument  pursued  in  this  case 


could  hare  no  other  motlTe  or  object  than  to 
«cclte  and  Inflame  the  minds  of  the  Jur; 
against  on»  of  the  litigants,  and  ttieieby  to 
helf^ten  the  damages  to  be  awarded.  It  was 
In  a  high  degree  improper,  and  bad  the  at- 
tention of  the  court  been  called  to  tt,  coun- 
sel would  doubtless  have  been  restrained 
within  just  and  jympet  limits,  and  the  Jury 
have  been  admonished  to  free  their  mlndi 
from  considerations  aroused  by  appeals  to 
their  passions  and  prejudices,  and  to  confine 
themselves  to  ascatatnln^  In  ^e  light  of 
the  evident^  and  of  legitimate  ai^^oment, 
what  would  be  a  fair  and  just  compensation 
to  tiie  plaintiff  for  the  injuries  he  bad  sus- 
tained. Such  a  Une  of  argument,  if  proper 
objection  be  made  to  It  at  the  proper  time 
and  tiie  trial  court  fails  to  take  proper  steps 
to  correct  Its  111  tendencies,  will  constitute  a 
sufficient  ground  for  reversing  a  Judgment 
rendered  upon  a  verdict  thus  obtelned. 

For  the  errors  in  the  admission  of  testi- 
mony and  with  respect  to  instructions  A  and 
G,  the  Judgment  of  the  chrcuit  court  must  be 
revorsed. 


SPIES  at  aL  V.  ARV0NDAL8  ft  a  B.  CO. 
et  al. 

(Bnpieme  Court  of  Appeals  of  West  Virginia. 

Oct  SO,  1906.) 

1.  Deeds— Obant  on  Gonoition— Cokdition 
SuBSEQUsnr. 

In  grantlns  real  estate  upon  condition.  If 
the  act  upon  which  the  estate  depends  must  be 
performed  before  the  estate  can  vest,  it  Is  a 
condition  precedent ;  but  where  the  performance 
of  the  act  does  not  necessarily  i^ecede  the  vest- 
ins  of  the  title,  bat  may  accompany  or  follow  it, 
It  Is  m  condition  snbacQuent. 

[Ed.  Note.— For  cases  In  point,  see  voL  10; 
Gent.  nig.  Deeds,  K  487-489.} 

2.  EQUITT— FORFEITUBB— BNFOBCKMEHT. 

Equity  will  never  lend  Ite  aid  to  enforce 
a  forfeiture,  but  will  sometimes  give  rell^ 
atralnst  the  consequences  of  a  breach  of  a  con- 
dition, and  save  an  estate  from  forfeiture. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18^ 
Cent  Dig.  Equity,  gfi  69-71.1 

3.  Same— DisiiiBSAL— Efteot  on  Arsweb. 

When,  io  a  soit  in  equity,  an  answer  pray- 
ing for  affirmative  relief  Is  filed,  and  the  bill 
Is  dismissed  because  equity  Is  without  Jurisdic- 
tioa,  the  dismissal  of  the  tnll  carries  with  it  the 
answer. 

[Ed.  Note.— For  eases  In  point,  see  ytIL  19, 
Cent  Dig.  Equity,  I  829.] 

4.  Save— Cboss-Bttx. 

Where  the  original  bill  Is  dismissed,  the 
cross  bill  goes  with  it  where  the  subject-mattOT 
of  the  cross-bill  is  dimply  defensive  of  the  ease 
made  by  the  original  bllL 

[Ed  Note.— For  eases  in  point,  see  tcL  J9, 
Cent  Dig.  Equity.  S  829.] 

(Syllabns  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  Henry  Spies  and  others  against  the 
Arvondale  &  Cleveland  Railroad  Company 
and  others.  Decree  for  plaintiff,  and  the 
Arvondale  &  Cleveland  Railroad  Company, 
and  the  Welch  Colony  Railroad  Company  of 
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West  Tl^lDla  appeal.  Afllnned  In  part,  and 
rerersed  In  parL 

Davia  &  DaTlg  and  Talbott  ft  Hoorer,  for 
appellants.  Dailey  ft  Bowers,  for  appeUees. 

SANDBRB,  J.  On  the  IBtb  day  of  Jan- 
nary,  1892,  Jobnson  N.  Camden  granted  onto 
the  Welch  Colony  Railroad  Company  of  West 
Tl^nla  a  right  of  way  over  three  tracta 
of  land  lying  In  Randolph  connty,  known  as 
"Lots  Nos.  17.  20,  and  21  of  the  Davenport 
Snrrey.**  The  deed  contained  the  following 
provision:  "But  this  grant  and  all  other 
rights  and  prlvU^es  tmder  It  to  cease  and 
be  void  and  of  no  force  or  effect  If  the  party 
of  the  second  part  shall  fall  or  refuse  to 
construct  and  operate  its  road  throi^h  said 
land  and  to  the  line  of  the  railroad  of  the 
West  Virginia  ft  Pittsburgh  Railroad  Com- 
pany on  Bnckbaunon  river  for  three  years 
from  the  date  hereof."  In  the  year  1001, 
JohnsMi  N.  Camdoi  sold  to  Henry  Spies  the 
said  three  lots,  and  on  June  6,  1904,  be  con- 
veyed said  lands  to  Spies.  On  the  28th  day 
of  January.  1904,  Spies  by  written  agreemoit 
sold  said  lands  to  Ida  M.  Butts,  James  Mc- 
Cormlck  and  Harry  T.  Wilson,  and  put  them 
Id  possession  of  same,  but  reserved  the  legal 
title.  On  the  Slat  day  of  October,  1902,  an 
agreement  was  ratered  Into  between  the 
Welch  Colony  Railroad  Company  of  West  Vlr- 
ginlB  and  the  Arvondale  ft  Cleveland  Ball- 
road  Company  by  which  the  former  leased 
to  the  latter  Its  tracks  and  right  of  way  for 
the  period  of  five  years.  The  Welch  Colony 
Railroad  Company  had  laid  npon  the  right 
of  way  over  lot  No.  20  a  road  with  wooden 
rails,  and  this  road  the  Arvondale  ft  Cleve- 
land Railroad  Company  was  proceeding  to 
repair,  and  was  replacing  the  wooden  rail.? 
with  steel,  when,  on  Augnst  12,  1904,  the 
platutlffs,  Henry  Spies,  Ida  M.  Butts.  James 
McCormIck,  Harry  T.  Wilson,  and  the  Pick- 
ens &  Hacker's  Valley  Railroad  Company, 
filed  a  bill  In  the  circuit  court  of  Randolph 
county.  In  which  they  alleged  that  the  Welch 
Colony  Railroad  Company  had  never  com- 
piled with  the  condition  contained  In  the 
grant  to  It  from  Camden  as  to  the  construc- 
tion of  Its  road,  and  prayed  for  an  Injunction 
restraining  the  Welch  Colony  Railroad  Com- 
pany and  the  Arvondale  ft  Cleveland  Railroad 
Company  from  using  any  part  of  the  land 
for  rnllroad  purposes,  which  Injunction  was 
Issued.  The  defendants  demurred  and  filed 
answers  to  plaintiffs'  bill.  In  Its  answer  the 
Arvondale .  ft  Cleveland  Railroad  Company, 
after  averring  that  the  provisions  of  the  deed 
from  Camden  to  the  Welch  Colony  Railroad 
Company  had  been  fully  compiled  with  by 
tbe  latter  company,  alleged  that,  while  It 
was  proceeding  with  Its  work  of  laying  track 
on  the  location  of  the  Welch  Colony  road, 
tbe  plalntlfte  on  two  occasions  tore  up  the 
track,  and  asked,  by  way  of  affirmative  re- 
lief, for  a  counter  Injunction  restraining  the 
plaintiffs  from  Interfering  with  Its  possession. 
This  Injunction  was  granted,  bat  was,  on  tbe 
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final  hearing  of  the  cause,  dissolved,  at  which 
time  the  court  perpetuated  tbe  Injonctlon 
awarded  to  tbe  plalntllb,  and  from  tlie  decree 
so  adjudicating  tbe  defendants  have  appealed. 

^ere  was  a  demurrer  to  plalntlffB'  bill. 
Should  It  have  been  smtalnedT  Tblsd^wnds 
up«i  whether  the  oondltlon  rsscrved  In  the 
deed  Is  precedent  or  subseqawt  If  iwe- 
cedent,  the  estate  granted  would  not  vest 
until  tbe  performance  ot  the  ctmdltltm ;  but, 
If  subsequent,  the  estate  veeted  immediately, 
subject  to  be  detennlned  upon  a  noncom- 
pliance with  the  condition.  In  aacertelnlng 
whether  a  condition  is  precedent  or  subse- 
quent, the  Intention  ci  the  party  Imposing 
the  condldon  will  be  searched  for,  by  con- 
sidering tbe  whole  Instmment.  and  not  merely 
the  terms  of  a  part  of  It  Conditions  snbse* 
guent,  especially  when  relied  npm  to  work  a 
forfeltnre,  most  be  created  the  express 
words  of  the  grant,  or  by  dear  Implication, 
and  must  be  constmed  strictly.  The  law 
favors  the  present  vesting  of  estates,  even 
though  they  be  subseouently  divested; 
and.  In  determining  whether  or  not  It  Is  a 
condition  precedent  or  subseauent,  courts  will 
lean  to  that  constmctloa  whldi  makes  It  sub- 
sequent rather  than  precedent  "But  It  Is 
not  always  easy  to  determine  wbetha  tbe 
condition  created  by  the  words  of  a  devise 
or  conveyance  Is  snbsequent  or  precedmt 
The  construction  must  depend  upon  the  lnt«- 
tlon  of  the  parties,  as  gathered  from  the  In- 
strument and  the  existing  facts,  since  no 
technical  words  are  necessary  to  determine 
the  questkm."  Washbnm  on  Real  Prop,  (eth 
Ed.)  }  Ml.  In  nnderhlll  v.  Saratoga  R.  R. 
Co.,  20  Barb.  (N.  T.)  466,  the  court  stated 
as  a  rule  that  '*lf  the  act  or  condition  re- 
quired do  not  necessarily  precede  the  vesting 
of  the  estate,  but  may  accompany  or  follow 
It,  and  If  tbe  act  may  as  well  be  done  after 
as  before  the  vesting  of  the  estate,  or  If 
from  the  nature  of  the  act  to  be  performed 
and  the  time  required  ft>r  Ita  performance  It 
Is  evidently  the  Intention  of  the  parties  that 
the  estate  shall  vest  and  the  grantee  par- 
form  the  act  after  taking  ^session,  thai 
tbe  condltlim  Is  snbsequoit"  Jones  v.  Rail- 
road Co.,  14  W.  Va.  514;  King  v.  Railway 
Co.,  99  Va.  625,  39  S.  B.  701 ;  Flnlay  v.  Ehig. 
3  Pet.  (D.  S.)  346.  7  L.  Ed.  701;  2  Minors 
Inst  266 :  13  Cyc.  689;  Jones  on  Real  Prop- 
erty. I  619.  From  the  language  of  the  deed 
from  Camden  to  the  Weldk  Colony  Railroad 
Company  It  Is  clear  that  It  was  the  intention 
of  the  parties  that  the  easement  granted 
should  vest  Immediately  In  the  railroad  com- 
pany, subject  to  be  forfeited  If  the  latter 
should  fall  to  build  tiie  railroad,  as  tfiereln 
provided,  within  three  years.  Tbe  right  of 
way  granted  was  for  the  purpose  of  tbe  con- 
struction, building,  and  use  of  a  railroad, 
which  was  to  be  completed  within  the  time 
limited  In  the  agreement  It  was  not  neces- 
sary that  the  act  upon  which  tbe  estate  de- 
pended should  be  done  before  tbe  estate  rest- 
ed. This  would  have  to  be  so,  to  make  It  a 
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ctmdltlon  precedent  The  grantee  had  the 
rlj^t  to  the  Immediate  possession  of  the 
property  for  the  purpose  of  carrying  out  the 
terms  of  the  grant,  and  ft>r  such  porpoae 
the  easement  granted  vested  Immediately. 

The  condition  being  subsequent  the  tltte 
to  the  right  of  way  passed  to  the  Welch  Col- 
ony Ballroad  GonqMuiy  Immediately  upon  the 
execution  and  delivery  of  the  deed,  and,  hav- 
ing thus  passed  and  vested,  the  plalatlfla 
claim  that  It  was  forfeited  on  account  of  a 
breach  of  or  noncMnpliance  with  the  condi- 
tion reserved  In  the  deed.  A  court  of  equity 
Is  without  Jurisdiction  to  enforce  a  forfeiture. 
It  will  never  land  Its  aid  to  enforce  a  for- 
feiture^ but  It  will  sometimes  relieve  against 
the  consequences  of  a  breach  of  a  condition 
and  save  an  estate  from  forfeiture.  Pom- 
eroy's  Eq.  Jor.  (  4O0,  says:  "There  are.  in 
fact  no  exertions  to  this  doctrine.  Those 
wUch  appear  to  be  ezc^ttions  are  not  so  in 
reality."  "Bqnlty  will  not  enforce  a  forfelt- 
ureu  It  will  not  divest  a  vested  estate  by 
enfordng  a  forfeiture  tar  the  breach  of  a 
subsequoit  condition.  In  such  case  the  party 
Is  left  to  his  1^1  remedy."  Craig  v.  HukUl, 
S7  W.  Ta.  02a  16  8.  B.  S68.  Also  see  HukUl 
V.  Myers  et  al.,  88  W.  Ta.  639.  16  8.  E.  151; 
Warner  t.  Bennett  81  Conn.  478;  Beecher  v. 
Beedier,  48  Conn.  fiS6;  Oil  CnA  B.  Go.  v. 
Atlantic  &  Qreat  Western  R.  Co.,  07  Pa.  6S ; 
Keller  v.  Lewis.  68  Cal.  118;  White  v.  BaU- 
way  Co.,  18  Mtdi.  806;  Erutz  r.  Bobbins, 
12  Wash.  7.  40  Pac.  416,  28  L.  B.  A.  676, 
60  Am.  St.  B^  871 ;  Marshall  v.  Vicksburg, 
16  Wall.  (U.  S.)  146,  21  L.  Ed.  121 ;  Horsbnrg 
V.  Baker.  1  Pet.  (U.  S.)  232,  7  L.  Ed.  128, 
16  Cye.  80;  Washburn  on  Real  Prop.  (7th 
Ed.)  S  063;  2  Story.  Eq.  Jur.  t  1819.  "A 
court  of  equity  will  not  enforce  a  penalty  or 
forfeiture,  and  tiierefore  will  not  lend  its  aid 
to  divest  an  estate  for  breadi  of  condition 
subsequent*'  Smith  v.  Jewett,  40  N.  H.  680. 
"A  court  of  equity  does  not  lend  Its  aid  to 
divest  an  estate  for  the  breadi  of  a  condition 
subsequent"  Livingston  v.  Tompkins,  4 
Johns.  Gh.  (N.  T.)  416,  8  Am.  Dec.  69a  "A 
court  of  equity  has  no  JurlsdlcUon  to  enforce 
forfeitures.  If  the  vimdor  in  a  land  contract 
desires  sudi  relief,  he  must  seek  it  at  law 
or  by  entry  for  the  breach  of  condition." 
FItshugh  V.  Maxwell.  84  Mich.  188.  "A  court 
of  equity  will  not  entertain  a  bill  to  enft»rce 
a  forfeiture,  nor  to  divest  an  estate  for  breach 
at  condition  subsequent,  although  it  Is  brought 
on  special  grounds  of  removing  clouds."  Ball- 
way  Co.  T.  Neighbors,  61  Mlsa.  412.  There- 
fore It  follows  that  the  demurrer  to  the  plain- 
tiff^ bill  should  have  been  sustained. 

It  is  contended  that  the  counter  injunction 
awarded  upon  the  answer  of  the  Arv<mdale 
&  Cleveland  Railroad  Company  should  have 
been  perpetuated,  and  ttiat  the  court  erred  In 
dissolving  It  A  court  of  equity  being  with- 
out Jurisdiction  to  aiforce  a  forfeiture,  the 
plaintiffs'  bill  shonld  have  been  dismissed; 
and,  this  being  so,  the  answer  adring  for  af- 
firmative relief  would  necessarily  fall  with  It 


Where  a  court  of  equity  has  no  Jurisdictltxi 
to  entertain  the  hill,  no  r^lef  can  be  given 
upon  an  answer  filed  In  tile  cause  aSUng  for 
afSnnalive  relief.  And  again,  the  mhjecfc- 
matter  of  the  answer  is  stnqily  defoi^ve  of 
the  case  made  by  the  original  bill,  and  when 
this  is  so  the  dismissal  of  the  bill  carries 
with  it  the  answer  or  cross-bill.  "The  gen- 
eral role  la  that  the  dismissal  of  the  original 
bill  carries  with  it  the  cross-bill,  as  the  latter 
is  ordinarily  considered  merely  an  auxiliary 
of,  and  dependency  on,  the  original  bllL" 
6  Ency.  PI.  &  Pr.  p.  162.  Pledmtmt  etc. 
Life  Ins.  Co.  v.  Maury,  76  Va.  608;  Dows 
V.  City  of  Chicago,  11  Wall.  (U.  S.)  108,  20 
L.  Ed.  66 ;  Cross  v.  De  Yalle,  1  Wall.  (U.  8.) 
6, 17  L.  Ed.  616.  "This  is  certainly  the  case 
vrhea  the  aubject-mattor  of  the  cross-bill  Is 
simply  defenrive  of  the  case  made  by  tlie  orig- 
inal MIL"  6  Bncy.  PL  ft  Pr.  p.  663.  W.  Va. 
Oil.  ete.,  Co.  V.  Tlnal.  14  W.  Va.  698;  Lowen- 
Bteln  &  Bros.  v.  Hooker,  71  Miss.  102,  14 
South.  681. 

The  decree  of  the  circuit  court.  In  so  far 
as  it  perpetaates  the  Injunction  granted  upon 
plalntlCts*  bill.  Is  reversed,  the  Injunction  dis- 
solved, and  the  bill  dismissed  for  want  of 
equity,  and  In  all  other  respects  it  is  af- 
firmed, and  the  parties  are  1^  to  their  legal 
remedies.  ■ 


DAVISSON  V.  SMITH  et  at 

fSuppeme  Court  of  Appeals  of  West  Ylrglnia 
Oct.  30,  1906.) 

1.  TJsuRT— Cancellation  or  Deed — UBuniotTS 

CONSIDEBATION. 

A  conveyance  of  land,  founded  upon  com- 
pensation for  the  use  of  borrowed  money  in  ex- 
cess of  the  rate  of  interest  allowed  by  law  as 
the  sole  consideration  therefor,  will  be  set  aside 
in  equity. 

[Ed.  Note.— For  cases  In  point  see  Cent  Di^. 
Tol.  47,  Usury,  104.] 

2.  SaUB  —  CONVETANCB  AS  COLLATERAL  SE- 
OUB1TT. 

When  such  conveyance  la  collateral  to  the 

loan,  and  notes  for  the  full  amount  of  the  money 
lent,  including  interest  thereon  at  the  full  legal 
rate,  have  been  executed  by  the  borrower,  and 
payment  thereof  secured  by  a  deed  of  trust 
and  before  suit  Is  instituted  to  set  aside  the  deed 
the  money  borrowed  and  all  legal  interest  there- 
on has  been  paid  in  money,  the  value  of  the 
real  estate  conveyed  will  not  be  treated  as  a 
credit  on  the  debt,  or  the  legal  interest  there- 
on, as  of  the  date  of  the  conveyance,  and  the 
borrower  thereby  limited  to  a  recovery  In  money. 

[Ed.  Note.— For  cases  in  point  we  Cent  Dig. 
vol.  47,  Usury,  §  194,  197.f 

S.  Saue— Beuedies  op  Pasties. 

In  the  enforcement  of  the  statutes  for  the 
suppression  of  usury,  courts  do  not  disturb, 
overthrow,  or  annul  contracts  to  an  extent  be- 
yond the  necessity  of  the  case ;  but  there  is  no 
restraint  upon  their  power  to  treat  principal 
and  collateral  tranfiactlons.  entered  into  with 
intent  to  evade  the  law  against  usury,  as  a  sin- 
gle transaction,  when  enforcement  of  the  stat- 
ute, liberally  construed,  renders  such  action 
necessary. 

[Ed.  Note.— For  cases  in  point  see  Gait  Pig. 
VOL  47.  Usury,  |  lOL] 
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1  Sahk. 

Since  the  statnto  of  Ihii  tUta  nnllifics 
nsnrfoQS  contracts  only  to  the  extent  of  the 
interest  atipalated  for  or  taken  in  excess  of  the 
I^al  rate,  when  the  payment  of  such  excess, 
or  the  agreement  to  pay  it,  tuts  been  made  by 
ezpresi  agreement  of  the  parties  wholly  col- 
lateral to  the  principal  transacdon,  the  pro- 
ceeding for  relief,  eiuier  at  law  or  in  equity, 
my  be  limited  to  the  collateral  payment,  de- 
livery, transfer,  conveyance,  or  agreement 
When  the  illegal  has  been  so  separated  from  the 
legal  part  of  tiie  transaction,  coarta  will  not 
unite  th^,  if  relief  can  be  kIvmi  withoat  doing 
BO.  nor  is  either  of  the  parties  entitled  to  have 
them  treated  as  a  single  transaction. 

[Bd.  Note.— For  eases  In  point  tee  Cent.  Dig. 
ToL  4T.  Usnry,  U  101.  104. 197.] 

5.  Saicx— Dkut  tn  Seekiro  Reukt. 

Delay  for  a  period  of  three  years,  after  tbi 
fiayment  of  the  debt  and  InterMt,  In  maSnK  to 
Kt  aside  a  conv^ance,  the  solo  eontlderation 
whereof  to  morions  Interest,  does  not  bar  relief, 
as  between  the  parties  thereto,  nnder  the  opera- 
tion ot  elthra-  the  statute  of  limilatlons  or  the 
principle  ot  laches,  although  there  has  been  an 
appredation  In  the  value  of  the  land,  not  doe  to 
any  outlay  In  money  or  labor  on  the  part  ot  the 
grsBtee. 

[Ed.  Note.— For  casea  in  mo  Oent.  Dig. 

ml  47.  nsnry,  (  260.] 

(Syllabna      tfaa  Oonrt) 

App^  from  Circuit  Court,  Haniwm  Coun- 

ty. 

Bin  H.  B.  DaTlsBon  against  T.  B.  Smith 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

John  Baanl,  for  ai^UantB.  J.  Ei.  Law,  for 
appellee^ 

POFFBNBABGBR,  J.  Thomas  B.  Smith 
find  Daniel  S.  Smith  complain  of  a  decree  of 
the  circuit  court  of  Harrison  county,  made  and 
entered  on  the  23d  day  of  October,  1905,  In 
the  chancery  cause  of  Marcellus  B.  Daviason 
against  the  appellants  and  the  South  Penn  Oil 
Company,  requiring  said  appellants  to  execute 
a  deed  reconveylng  to  Davlsson  a  one-half  in- 
terest In  and  to  all  the  oil  and  gas  in  and  un- 
der a  tract  of  60  acres  of  land  situated  in 
said  county;  the  court  having  found  and  de- 
termined tiiat  the  sole  consideration  for  the 
conreyance  of  said  Interest  in  the  Oil  and 
gas  to  the  appellants  by  Darlsson  was  com- 
pensation for  the  use  of  money  In  excess  of 
the  legal  interest  thereon. 

DaTlsson.  being  the  owner  of  the  tract  of 
land,  obtained  from  the  appellants,  on  the 
5tb  day  of  Hay,  1809,  a  loan  of  $550,  evi- 
denced by  his  five  promissory  notes,  payable 
one,  two,  tiiree,  four,  and  five  years  after 
date,  with  Interest  thereon  from  date,  the 
first  four  of  which  were  for  $100  each  and  the 
last  one  for  $150,  and  executed  a  deed  of 
trost  on  the  land  to  secure  the  payment  there- 
of. On  the  Oth  day  of  May,  1899,  Davlsson 
and  bis  wife  executed  a  deed  conveying  to 
the  appellants  one-half  of  the  oil  and  gas  In 
and  under  the  tract  of  land.  On  the  19th 
day  of  February,  1900,  the  appdlants  exe- 
cuted to  the  South  Penn  Oil  Company  a  lease 
on  said  land  for  oil  and  gas  purposes,  under 
iriilch,  at  some  time  In  tbe  year  lo6^  said 


company  entered  npon  the  land  and  began  to 
develop  It  for  oil  and  gas.  and  th^  opera- 
tions reenlted,  on  or  about  the  27tli  day  of 
June,  1904,  In  the  dhnovery  of  oil  In  paying 
quantities.  Meanwhile  Davlsson,  In  June, 
1901,  having  made  a  sale  of  the  coal  under 
the  tract  of  land,  bad  paid  off  his  entire  in* 
debtedness  to  the  atvellants.  Including  the  In- 
terest thereon  at  the  legal  rate.  At  July 
rules,  1005,  he  filed  bis  bill,  setting  up  the 
facts  hereinbefore  stated,  and  charging  diat 
there  was  no  consideration  tor  the  convey- 
ance of  the  oil  and  gas  to  the  aiq^ellants.  oth- 
er than  the  loan  hereinbefore  described,  and 
that  said  conveyance  was  made  as  compensa- 
tion for  the  use  of  the  money  borrowed  in 
excess  of  the  legal  Interest  thereon,  stipulat- 
ed for  in  the  notes  and  secured  by  the  deed 
of  trust  He  prayed  that  the  deed  be  cancel- 
ed and  annnlled,  that  the  lease  executed  by 
the  appellants  to  the  South  Penn  Oil  Com- 
pany be  canceled,  that  an  Injunction  Iw 
awarded  Inblbltlng  said  company  from  deliv- 
ering to  the  appellants  any  part  of  the  oil 
produced  from  the  premises,  and  that  a  re- 
ceiver be  appointed  to  take  charge  of  the  one- 
half  of  the  royalty,  or  one-sixteenth  of  the 
oil  produced,  which  was  claimed  by  the  ap- 
pellants, as  well  as  the  cash  rentals  which 
might  accrue  from  gas  wells  under  the  leaser 
The  South  Penn  Company  claimed  protec- 
tion as  a  bona  flde  purchaser  for  value  with- 
out notice,  and  the  appellants  denied  that 
the  consideration  for  the  conveyance  was 
usurious  interest,  but  claimed  that,  if  the 
court  should  be  of  the  opinion  that  It  was, 
the  measure  of  relief  to  the  plaintiff  would 
be  a  decree  for  money  equal  In  amount  to 
the  value  of  the  Interest  conveyed  at  the  time 
of  the  conveyance  thereof,  with  interest  there- 
on from  the  date  of  the  conveyance.  The  court, 
upon  the  hearing  of  the  cause  upon  Its  merits 
and  with  the  consent  of  the  plaintiff,  held 
the  South  Penn  Oil  Company  to  be  a  purchas- 
er fbr  value  without  notice,  and  set  aside 
the  deed  as  to  the  appellants  Thomas  B. 
Smith  and  Daniel  8.  Smith. 

The  denial  by  the  appellants  of  the  usuri- 
ous character  of  the  consideration  Is  based 
upon  the  circumstances  under  which  the  loan 
was  made.  Davlsson,  having  no  means  of 
his  own,  exc^t  a  one-flfth  Interest  In  the 
land,  desired  to  purchase  the  interests  of  his 
three  brothers  and  a  sister  therein.  It  re- 
quired about  ¥560  to  accomplish  this  and  pay 
delinquent  taxes  for  which  It  was  about  to 
be  sold.  Unable  to  obtain  the  money  else- 
where, he  applied  to  the  appellants,  who, 
after  much  importunity  on  his  part,  not  be- 
ing money  lenders  themselves,  agreed  to  let 
him  have  It;  he  agreeing  to  convey  to  them 
half  of  the  oil  and  gas  in  the  land.  Pur- 
suant to  this  understanding,  the  interests  of 
the  brothers  and  sister  were  conveyed  to 
Davlsson,  paid  for  by  bim  with  money  fur- 
nished by  the  Smiths,  the  notes  and  deed  of 
trust  executed  and  delivered,  and  the  deed 
made  conveying  the  oil  and  gas  Intereat.  Up- 
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on  these  facta  and  the  oral  tratlnumr  of  tb» 
appellants  ta  baaed  the  ai^nnient  and  conten- 
tion that  the  appellants  entered  npon  the 
transaction,  not  as  lenders  of  mon^,  but  In 
the  dual  character  of  money  lenders  and  pur- 
chasers of  an  Interest  hi  the  land.  The  fact 
that  they  took  the  obligation  of  Davtsson 
for  all  of  the  money  they  furnished  him,  to- 
gether with  the  Interest  thereon  at  the  full 
legal  rate,  amply  Justifies  the  finding  and 
conelnsloa  of  the  court  below  that  they  were 
not  In  any  sense  purchasera.  It  Is  perfectly 
apparmt  that  they  took  the  Qll  and  gas  for 
the  use  of  the  money  furnished.  No  other 
benefits  exchanged  for  It  accrued  to  Davis- 
son  or  to  his  brothers  and  sister,  who  owned 
four-fifths  of  the  land  at  the  time  the  agree- 
ment waa  made.  Nothing  but  the  use  of  the 
money  could  be  r^arded  as  consideration  for 
the  land,  and,  as  full  legal  Interest  was  pro- 
vided for  In  the  notes  and  the  securl^  taken, 
the  Interest  represented  by  the  value  of  the 
oil  and  gas,  added  to  the  Interest  stipulated 
for  in  the  notes,  made  the  transaction  un- 
doubtedly an  usurious  loan,  and  precluded 
the  theory  of  a  purchaser. 

The  principal  complaint  of  the  appellants  Is 
predicated  npon  the  action  of  the  court  in  de- 
priving them  of  the  title  to  the  oil  and  gas, 
Instead  of  giving  a  decree  against  them  for 
the  value  thereof  at  the  date  of  the  convey- 
ance, with  iater»t  This  objection  Is  founded 
upon  two  dlflFerrait  theories,  one  of  which  Is 
that  both  the  common-law  and  statutory  rem- 
edies contemplate  a  money  recovery  In  all 
cases  in  which  a  dd>tor  sues  to  recover  usuri- 
ous Interest  and  the  other  that  a  conveyance 
founded  on  an  usnrlons  consideration  Is  nei- 
ther void  nor  voidable.  For  the  first  proposi- 
tion  the  rule  laid  down  by  this  court  In  Davis 
V.  Donmlng,  12  W.  Va.  246,  Is  referred  to. 
"niat  was  a  general  rule  applicable  under  the 
drcnmstancea  which  usually  attend  usurious 
tcansactionB.  Ordinarily  usurious  Interest  Is 
paid  In  money.  No  expression  In  the  opinion 
In  which  that  rale  was  pres<Tlbed  Indicates 
tliat  it  was  Intended  for  uniwsal  applica- 
tion, lilke  all  other  general  rules  and  prin- 
ciples, It  Is  necessarily  subject  to  such  excep- 
tions as  peculiar  circumstances  necessitate. 
The  right  to  recovw  property  delivered  as 
and  for  compensation  for  the  use  of  borrowed 
mon^  in  excess  of  the  legal  rate  of  Interest 
Is  affirmed  by  numerous  decisions  of  the 
conrte.  Webb  on  Usury,  at  section  479,  sajrs: 
"In  England  It  was  settled  long  ago  that  an 
action  of  trover  waa  maintainable  against  a 
usurious  bailee,  after  demand  and  refusal, 
without  offering  or  tendering  the  principal 
sum,  or  any  part  thereof,  as  the  action  was 
strictly  legal,  and  the  dc^ioslt  void."  To  sus- 
tain this  proposition  a  number  of  well-con- 
sidered dedslons  are  cited,  in  which  both 
trover  and  replevin  have  been  recognized  as 
pn^per  remedies  for  the  vindication  of  the 
borrowar*!  rl^ts  respectbag  personal  prop- 
erty so  delivered.  These  cases,  however, 
arose  under  itatutoa  which  made  the  entire 


Goutract  void,  not  merely  so  much  of  It  as  re- 
lated to  the  excessive  Interest  Though  under 
our  statute  usurious  contracts  are  void  only  as 
to  the  Interest  therein  provided  for  In  excess  of 
the  legal  rate^  the  prlndpte  declared  by  the 
courts  in  those  Jurisdictions  in  which  the  en- 
tire contract  is  void  seems  to  meet  and  over^ 
throw  the  contrition  that  the  propwty  ^ven 
for  an  uenrlous  consideration  cannot  be  re- 
covered under  our  statute.  If  property  so 
given  under  a  contract  wholly  void  may  be 
recovered,  It  logically  follows  that  the  prop- 
erty parted  with  aa  compensation  for  the  use 
of  money  in  excess  of  the  l^al  rate,  to  which 
extent  the  contract  is  void  under  our  statute, 
may  also  be  recovered,  and  the  borrower  is 
not  limited  to  the  recovery  of  the  value  there- 
of at  the  time  of  Its  delivery. 

A  plausible  argument  of  counsel  for  the 
appellants  Is  that,  If  the  real  eateto  cout^- 
ed  Is  to  be  n^tarded  as  the  equlralent  <tf  a 
payment  on  account  of  the  interest,  It  was 
the  first  payment  made,  and  ou^t  to  be  ap- 
plied oa  the  debt  as  a  credit  as  of  the  date 
of  the  conveyance,  and  the  money  ^terwards 
paid  should  be  credited  on  the  realdne  of  the 
indebtedness  to  the  extant  necessary  to  satis- 
fy it  and  the  l%al  interest  thereui,  and  tiiat 
the  recovery  ought,  therefore,  to  be,  not  of 
that  which  was  flxet  paid  or  glvm  as  Interest, 
but  of  that  whidi  was  last  so  given;  no  usu- 
rious IntCTest  having  beoi  paid.  In  the  opin- 
ion of  connsel,  until  after  the  debt  and  the 
legal  Interest  thereon  had  been  satisfied,  and 
the  real  estete  parted  with  having  been  con- 
veyed before  that  stage  of  the  transaction 
was  reached.  No  authority  is  produced  to 
sustain  this  claim,  nor  is  It  consistent  with 
the  terms  In  which  the  parties  clothed  their 
contract  That  the  oil  and  gas  interest  con- 
veyed was  intended  to  be  not  merely  Interest 
on  the  debt  but  Interest  in  excess  of  the  le- 
gal rate,  Is  perfectly  apparent  It  was  not 
credited  on  the  debt  at  the  time.  The  con- 
veyance having  been  made  on  the  next  day 
after  the  notes  were  executed,  and  the  agree- 
ment therefor  having  preceded  the  execution 
of  the  notes,  these  instruments  were  given 
for  the  full  amoimt  of  the  principal  and  In- 
terest at  the  full  legal  rate.  The  conv^ancc. 
therefore,  must  have  hem  for  interest  In 
excesR  of  the  I^al  rate  eo  nomine,  which  the 
statute  declared  to  be  void.  Though  the  tak- 
ing of  a  separate  obligation  for  the  excess 
of  Interest  above  the  legal  rate  does  not  free 
the  entire  transaction  from  the  telnt  of  usu- 
ry (29  Am.  &  Eng.  Ency.  Law.  4S4).  still  no 
reason  for  holding  that  the  parties  cannot 
determine,  or  have  not  determined,  what  par- 
ticular payment  or  obligation  shall  represent, 
or  be  regarded  as  made  on  account  of,  the 
usurious  interest.  Is  perceived,  and,  moreover, 
there  are  well -considered  decisions  which  as- 
sert not  only  that  it  can  be  and  Is  done,  but 
also  that  the  courts  will  recognize  the  bind- 
ing force  of  mxb  stipulations,  and  treat  the 
particular  payment  as  one  ct  usurioiu  Inter- 
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est  eo  nomine.  In  Sterens  t.  Flsber,  23  Vt 
272,  Z74,  Bedfield,  J.,  speaking  for  the  court, 
■aid:  **Bat  the  defendant  received  the  mon- 
ey.  It  be  recelTed  It  as  interest,  eo  nomine, 
whether  It  was  In  pursnSDce  of  any  corrupt 
prertoas  agreement  or  not  is  Immaterial. 
It  l»  none  the  less  VMury  whether  the  agree* 
meat  was  contemporanwns  with  the  lenSiag 
or  made  snbsequentiy;  whether  made  before 
the  receipt  of  the  mmey  or  at  the  time; 
whether  the  money  was  paid  In  advance  m 
reckmied  Into  tba  note  and  paid  with  the 
principal  mm.  Wheoerer  paid  as  usury  and 
eo  nomln^  It  creates  an  Immediate  right  of 
actko.  The  qnestioa  whether,  at  the  time 
of  the  loan  or  agreement  to  fWbear  payment, 
there  was  any  agreement  to  pay  and  recelTe 
more  than  legal  interest,  was  never  Impor- 
tant except  under  the  Bngliah  statute  of 
mnry  and  c^tun  Itke  it,  where,  mch  bdng 
the  case,  the  party  rectfiing  tiie  illegal  Inteiv 
est,  not  only  became  llaUe  to  refimd  that; 
hut  f orftited  ttte  principal  sum.'*  In  Orow  t. 
Albee,  19  Yt  640,  543,  the  said  Judge  said: 
**Bnt  when,  for  augbt  which  appears,  the  con- 
tract was  not  originally  tainted  with  usnry, 
and  when  no  such  taint  enters  Into  Its  renew- 
al, the  payment  of  money  as  usury,  eo  nomine, 
Is  the  consummation  of  an  unlawful  pay- 
ment; and  may  be  recovered  back,  whether 
the  debt  Is  paid  or  not  It  has  no  legal  con- 
nection with  the  original  contract  or  securi- 
ty whatever,  and  the  right  to  retain  It  Is  in 
no  way  affected  by  any  proceedings  had  In 
rejnird  to  the  original  security." 

These  cases  arose  nnder  statutes  which, 
like  ours,  did  not  forfeit  the  principal  of  the 
debt  but  only  avoided  the  contract  as  to  the 
Interest  reserved  or  taken  in  excess  of  the 
legal  rates.  The  difference  between  the  legal 
and  sequential  effects  of  a  statute  which  bo 
provides  and  one  which  avoids  the  entire 
transaction,  imposing  severe  penalties,  is 
very  great  &nd  afTords  ample  ground  for  dis- 
crimination In  the  Interpretation  and  con- 
struction of  contracts  arising  under  them 
and  the  application  of  remedies  and  the 
modes  and  measures  of  relief.  Under  a  stat- 
ute destroying  or  forfeiting  the  principal 
and  all  Interest  It  Is  necessary  to  look  be- 
yond the  written  Instrument  evidencing  an 
apparently  valid  debt  to  collateral  nndertak* 
tngs,  verbal  or  written,  for  the  payment  of 
additional  Interest  In  excess  of  the  rate  al- 
lowed by  law,  and  consider  them  all  as  one 
transaction.  Otherwise  the  statute  could  be 
evaded  with  Implmlty.  29  Am.  &  Eng.  Ency. 
Law,  484.  But  even  there,  a  collateral  -ver- 
bal  agreement  to  pay  such  excess  is  frequent- 
ly held  not  to  render  the  debt  usurious,  un- 
less it  be  carried  into  effect  by  payment 
Bntterfleld  v.  Kidder,  8  Pick.  (Mass.)  612; 
Kocbler  v.  Dodge.  81  Neb.  828,  47  N.  W.  918, 
28  Am.  8t  Rep.  518.  The  distinction  be- 
tween the  effect  of  the  two  kinds  of  statutes 
Is  recognized  in  Bowers  v.  I^ouglass,  2  Head 
09  Te&n.)  876,  In  the  following  clear  and  em- 


phatic terms:  "Here  the  note  was  for  the 
actual  amount  of  the  loan.  And  Inasmuch 
as,  by  our  law,  the  effect  of  usury  Is  only  to 
avoid  the  contract  to  the  extent  of  the  ex- 
cess beyond  the  legal  rate  of  interest  It  fol- 
lows that  there  can  be  no  valid  objectlott  to 
a  recovery  on  the  note.  The  oollateral,  Ind*- 
peudent  verbal  agreemait  tor  usurtoos  Inters 
est  on  the  loan  does  not  In  any  way  affect 
the  validity  of  the  note.  This  latter  agree- 
ment, thou^  Illegal  and  void.  Is  In  legal  con-, 
tomplatlon  nparato  and  dlatlnet  from  the 
cMitract  evidenced  by  the  not».  The  case, 
therefore,  Is  wtwlly  unlike  tho  case  of  EMtdi- 
Ins  T.  Tnmer.  In  the  one  caie^  the  note  It- 
self was  tahited  witii  usury;  In  the  other,  the 
note  Is  free  from  any  such  taint"  To  the 
aame  general  effect  see  Roberts  v.  Goffln, 
22  Tex.  Olv.  App.  12T,  BB  S.  W.  QOT.  Nor 
has  this  court  failed  to  notice  the  ^Ufference. 
In  WattersoQ  t.  Miller.  42  W.  Ya.  lOS,  im 
24  8.  B.  S78,  BT9,  Judge  Brannon  said:  "Ttob, 
Watterson  made  an  oral  promise  to  pay  2  per 
cmt  mwe,  but  tbat  was  outiride  the  papers 
under  whldi  the  sale  was  to  be  made.  AH 
payments  had  be«i  credited  on  the  notes, 
and  nothing  was  applied  to  Illegal  Interest 
Watterson  did  execute  to  Miller  a  note  for 
$B0  IttegtLl  Interest  but  tluit  was  no  lien  on 
Hie  hind,  and  the  sale  was  not  to  be  made 
for  It" 

The  principal  and  collateral  tianaactlaiB 
are  plainly  regarded  by  all  courts  as  a^iarate 
and  distinct  exc^t  In  so  far  as  It  Is  neces- 
sary to  treat  them  otherwise  In  order  to  vin- 
dicate and  enforce  the  law  for  the  suppres- 
sion of  usurious  transactions.  Contracts  as 
made  are  allowed  to  stand,  and  are  enforced 
to  the  full  extent  of  consistent^  with  law, 
and  are  overthrown  only  to  such  extent  aa 
the  enforcement  of  the  law  necessitates. 
As  the  parties  to  the  deed  In  controversy 
here  manifestily  intraded  and  agreed  that 
the  sole  consideration  of  the  conveyance  of 
the  oil  and  gas  should  be  compensation  for 
the  use  of  money  In  excess  of  the  legal  rate, 
and  the  vice  In  the  transaction  can  be  elimi- 
nated without  In  the  ellgbtest  degree  altering 
that  agreement  or  disturbing  the  securltieiB 
given  for  the  principal  of  the  debt  and  1^1 
Interest  thereon,  the  court  will  not  go  out  of 
Its  way  to  do  more  than  give  relief  by  un- 
doing the  usurious  part  of  the  transaction. 
Why  ahould  it?  How  can  it  in  view  of  the 
principle  above  stated,  plainly  deduclble 
from  the  authorities? 

A  principle  above  adverted  to,  namely, 
that  courts.  In  order  to  vindicate  the  law  by 
uncovering  and  punishing  usury,  no  matter 
In  what  form  the  transaction  is  clothed,  will 
consider  and  act  upon  two  separate  contracts 
as  one,  when  It  Is  necessary  to  do  so,  would 
no  doubt  Justify  us  In  regarding  the  real 
estate  conveyed  as  security  for  the  debt  uid. 
It  having  been  paid,  decreeing  a  reconveyance 
thereof,  or  canceling  the  deed.  Though  It 
r^resaits  nothing  advanced  tiiat  by  the 
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terms  of  the  contract  was  to  be  repaid,  tbls 
dlrcuiuBtance  does  not  differentiate  tbls 
from  otber  usurious  transactions.  There 
Is  never  any  stlpalation  for  repayment, 
but  the  law  steps  In  and  enforces  It, 
and,  as  soon  as  tbe  debt  Is  fu^y  paid,  sets 
aside  the  deed.  As  to  so  moch  of  the  trans- 
action as  is  usurious,  tbe  law  presumes  that 
all  payments  and  transfers  have  been  coerced 
by  the  creditor  and  regards  blm  as  baring 
fraudulently  acquired  them.  Harper  t.  Build- 
ing Association,  55  W.  Va.  149,  157,  46  S.  E. 
817;  Barbour,  Stedman  &  Herod  v.  Tomp- 
kins, 5S  W.  Va.  572,  52  S.  E.  707;  Moseley  t. 
Brown,  76  Va.  419;  Browning  t.  Morris, 
Cowp.  294;  Thomas  r.  Shoemak^,  6  Watts 
&  8.  183. 

To  allow  tbe  appellants  to  retain  the  gas 
and  oU,  and  pay  a  sum  of  money  In  lieu 
thereof,  as  and  for  Its  supposed  value  at  tbe 
time  tbe  conveyance  was  made,  would  give 
them  the  status  of  purchasers  for  a  good  and 
valid  consideration,  contrary  to  tbe  plain  and 
emphatic  denunciation  of  invalidity  upon  tbe 
contract  as  made  by  tbem,  pronounced,  not 
by  the  court,  but  by  a  statute  which  all 
courts  liberally  construe  and  rigidly  enforce. 
By  express  provision  It  arms  courts  of  equity 
with  power  to  compel  the  lenders  to  discover 
upon  oath  the  money  or  thing  really  lent, 
and  all  bargains,  contracts,  or  shifts  relative 
to  such  loan,  and  tbe  Interest  or  considera- 
tion of  tbe  same,  and  declares  that,  if  It 
appear  that  more  than  lawful  Interest  was 
reserved,  tbe  lenders  shall  recover  bis  prin- 
cipal money  or  other  thing  with  6  per  cent 
Interest  only.  Here  money  only  was  lent 
That  with  6  per  cent.  Interest,  Is  all  the  ap- 
pellants could  demand.  The  outside  trans- 
action was  plainly  such  a  shift  and  device 
to  cover  tbe  taking  of  imlawful  Interest  as 
a  court  of  equity  has  power  to  Inquire  Into 
and  relieve  from.  Its  duty  would  be  but 
poorly  performed  If  it  should  now  under- 
take to  allow  the  lenders  to  keep  the  prop- 
erty by  attempting  to  ascertain  and  decree 
against  tbem  the  value  thereof.  That  would 
be  the  adoption  of  an  uncertain  measure  of 
restitution,  without  any  reason  or  necessity 
for  such  a  course.  Porterfleld  v.  Coiner,  4 
Orat  (Va.)  55,  has  no  application  to  a  case 
of  tbls  kind.  The  value  of  tbe  land  was 
put  In  issue  In  that  case,  to  determine  wheth- 
er more  than  lawful  Interest  had  been  taken. 

The  other  proposition,  namely,  that  a  deed 
made  in  consideration  of  an  usurious  debt 
cannot  be  set  aside,  would  cut  oflC  an  import- 
ant brunch  of  equity  jurisdiction  In  tbls  state. 
It  Ignores  tbe  jurisdiction  and  power  of 
courts  of  equity  to  declare  deeds  absolute 
on  their  faces  to  be  In  fact  mortgages,  and 
set  tbem  aside  on  paymmt  of  the  debt  In- 
terest on  money  Involved  in  a  transaction, 
whether  usurious  or  1^1,  necessarily  Im- 
plies a  debt  due  from  the  party  paying,  or 
obligated  to  pay,  tbe  Interest  If  a  deed 
eoDTeying  land  was,  in  point  of  fact.  Intended 


by  the  parties  thereto  to  be  no  more  than  t 
security  for  money  due  from  tbe  grantor  to 
the  grantee,  it  will  be  so  treated  In  equity, 
and  tbe  rights  of  the  parties  thereto  settled 
accordingly.  Sadler  v.  Taylor,  49  W.  Va. 
104,  88  S.  E.  683;  Vangilder  v.  Hoffman,  22 
W.  Va.  1;  Hoffman  v.  Byan,  21  W.  Va.  415; 
Lawrence  v.  Dubois,  16  W.  Va.  448;  Uatb- 
«iey  T.  Sanford,  26  W.  Va.  386.  This  doc^ 
trine  Is  not  recognized  at  all  In  the  early 
Massachusetts  and  Maine  decisions,  <dted  as 
supporting  tbe  proposition  asserted  by  cotm- 
sel  for  the  appellant  namely,  Hale  t.  Jew- 
ell. 7  Me.  435,  22  Am.  Dec.  212,  Blchardson 
v.  Field,  6  Me.  37,  Boardman  v.  Boe,  18  Mass. 
104,  and  Flhit  V.  Sheldon,  13  Mass.  443,  7  Am. 
Dec.  162.  They  proceed  upon  the  theory  that 
a  deed  absolute  on  Its  face  cannot  be  shown 
by  parol  evidence  to  be  In  fact  a  mortgage, 
for  the  reason,  among  others  stated,  that 
the  effect  of  admitting  such  evidence  for  tbat 
purpose  Is  to  allow  the  terms  of  a  written 
Instrument  to  be  contradicted  by  parol  evi- 
dence. As  the  matter  of  Interest  could  not 
be  reached  until  after  tbe  ascertainment  of 
a  debt  and  indebtedness  could  not  be  shown 
without  violation  of  the  rule  against  parol 
evidence,  tbe  courts  declared  tbe  matter  to  be 
beyond  their  reach.  As  the  cases  all  arose 
In  courts  of  common  law,  the  rulings  were 
no  doubt  correct  Howev^  that  may  be, 
the  equity  courts  of  this  state  have  never 
been  hampered  by  difficulties  of  tbat  sort 
as  will  abundantly  appear  from  an  aami- 
nation  of  tbe  decisions  above  mmtloned  and 
others  of  the  same  class,  which  may  be  read- 
ily found. 

As  the  subject-matter  of  this  suit  belcmgs 
to  the  exclusive  jurisdiction  of  tbe  equity 
courts,  the  statute  of  limitations  Is  not  ap- 
plicable. Newman  v.  Kay,  67  W.  Vn.  98. 
49  S.  E.  026,  68  li.  B.  A.  90S.  Nor  do  we 
perceive  any  circumstances  which  will  Just- 
ify tbe  application  of  the  principle  of  laches. 
There  has  been  an  appreciation  in  valne,  and 
a  lapse  of  time,  but  the  appellants  have  done 
nothing  which  in  any  material  reqiect  has 
ctmtributed  to  the  increase  in  value.  l%ey 
have  epeaat  no  money  on  the  property,  and 
have  not  been  In  any  s^se  prejudiced  by 
tbe  delay.  On  the  contrary,  they  have  prof- 
ited by  rentals  accruing  from  the  lease. 
Moreover,  the  peculiar  nature  of  this  trans- 
action precludes  strictness  in  the  applica- 
tion of  tbe  doctrine  of  laches.  Tested  by 
equity  principles,  the  deed  might  be  treated 
as  a  mortgage,  and  equities  of  redemption  are 
not  barred,  except  by  the  lapse  of  long 
periods  of  tlm&  "Once  a  mor^ge,  always 
a  mortgage."  Moreover,  the  posseralon  of 
the  appellee,  until  about  one  year  prior  to 
tbe  institution  of  this,  suit  was  complete 
and  uninterrupted.  As  between  him  and 
the  South  Penn  Oil  Company,  laches  would, 
no  doubt  bar  relief.  Soclete  F<mclere  et 
Agrlcole  des  Etats  Unls  v.  HlUlken,  135  U.  & 
804,  10  Sup.  Ot  823,  84  L.  Bd.  aO&  The 
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dedBltm  Jnit  dted  dearly  maifci  tba  dl** 

tl  notion. 

Aa  no  emgr  In  the  dactM  ti  pwedlTed,  It 
will  btt  alDrmed. 


OBANT  tt  sL  T.  STATU. 
(Bn^cmt  CSrart  of  Gcoixfa.  No^  8;  19060 

CBIHINAI.  IiAW — ClBTIOBABI. 

This  case  b  controlled  br  the  dectolon  of 
this  conrt  lo  King  t.  State,  50  8.  B.  64,  122 
Oa.  1S3.  approved  and  followed  In  Bennett  t. 
State,  S3  B.  B.  815,  125  Ga.  10.  and  In  BlaaaiD- 
game  t.  State,  54  S.  B.  180,  125  Qa.  296. 

[Bd.  Note.— For  caaea  In  point,  aia  toL  IS, 
Gent.  Dig.  CMmlnal  Law,  |  Z707J 

(BrUabos  by  tb«  Conrt) 

HrroT  from  Snpertor  Conrt,  nfflngtaam 
County;  P.  B.  Seabrook,  Jadge. 

Will  Grant  and  others  were  convicted  of 
crime,  and  bring  error.  Affirmed. 

Bdgar  J.  Oliver  and  Twiggs  &  OUver,  for 
plaintlffli  In  enot.  L.  Kenan,  Sot  G«n.,  for 
the  State. 

BVANS,  J.  Jodgment  affirmed.  All  ttie 
Jnstlcea  concur. 


LIGHTNER  t.  STATR 
(Supreme  Coort  of  Georgia.  Nor.  7,  190&) 

FOKK ICATION— BTIDENOB. 

The  evidence  in  this  caae  EallB  to  snpport 
tt»  verdict,  and  a  new  trial  shotild  ban  been 
granted  npon  tbu  groond. 
(SrUabns  by  the  Conrt.) 

BhTor  from  City  Oonrt  of  Dawson;  Ohas. 
R.  Crisp,  Jndgfc 

C  L.  Li^tntf  was  convicted  of  misde- 
meanor, and  brings  error.  Reversed. 

W.  H.  Gurr  and  Jas.  G.  Parks,  for  plaln- 
tlfl  In  errOT.  M.  J.  Te(»nanB,  Sol.,  for  the 
State. 

ATKINSON,  J.  The  defendant  was  tried 
fOr  a  misdemeanw,  there  being  two  counts 
In  tbe  accusation;  one  charging  him  with 
fornication,  and  the  other  wltli  adnltery  and 
fornication.  Uiwn  the  trial  It  appeared  that 
the  defendant,  a  white  man,  traveling  witb 
his  Child,  and  a  mulatto  woman,  whom  he 
claimed  to  be  his  nnrs^  spent  nights  at  resi- 
dences along  the  way.  On  two  occasions 
the  three  tSept  In  the  one  room.  On  one  of 
these  occasions  there  wn  two  beds,  and  both 
appotred  the  next  mwning  to  have  been  oc- 
cupied. This  was  at  the  residence  of  a  negro. 
On  the  other  occasion,  there  was  bat  one  bed. 
while  a  pallet  was  made  befwe  the  fire  for 
the  woman.  This  was  at  the  residence  of 
white  people.  At  this  boose  it  was  pn^KMCd 
by  the  wife  of  the  hoet  to  let  the  iroaaji  sleep 
on  a  pallet  In  the  kitchen,  bat  the  dtfendant 
"preferred  that  she  occupy  the  same  room 
with  him  and  the  baby."  Upon  the  foregt^g 
evidoice  the  d^endant  was  found  guilty.  He 


moved  for  a  new  trial,  and.  tiie  motion  being 
overruled,  the  defendant  comes  to  this  court, 
assigning  error  upm  the  Jodgment  overruling 
his  motl<m  for  new  triaL 

The  evldoice  at  best  affords  ground  for 
Buspldon  of  the  golit  of  the  accused.  Thwe 
Is  no  direct  evidence  showing  criminal  inter- 
course  between  the  defendant  and  the  wo- 
man, and  the  drcumstancee  are  not  such  as 
to  exclude  every  other  reasonable  bypoth* 
eels  than  that  of  the  guilt  of  the  accnaed. 
The  verdict  should  have  been  set  asldo  npon 
the  ground,  contained  In  the  motion,  that 
thm  was  no  evld^kce  to  support  It 

Jadgment  rerosed.  All  the  Justices  con- 
cur. 


CHAPPLB  V.  STATE. 
(Snpreme  Court  of  Georgia.  Nor.  9^  1906.) 

FAXSK  PBBTSItSES— BvIDBITCE. 

There  wai  a  variance  between  the  contract 
alleged  In  the  aoensadon  and  that  proved,  and 
the  verdict  was  not  sapportsd  by  the  evidence. 
(BylUbOM  by  the  Court.) 

Brror  from  Oltr  Oonrt  of  Sparta;  F.  L. 
LltUe,  Judge. 

Alex  Chappie  was  convicted  of  swindling, 
and  brings  error.  Reversed. 

L.  M.  Hunt,  for  plalntlCT  in  irror.  R.  W. 
Moore,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  An  accusation  alleged  that 
the  defendant  did  commit  the  offense  of 
cheating  and  swindling,  for  that  on  the  24th 
day  of  October.  1905,  he  "did,  after  having 
contracted  with  Waller  Bros.,  a  firm  com- 
posed [of]  B.  H.  Waller  and  G.  O,  Waller, 
to  perform  for  them  certain  services  as  a 
wage  hand,  at  and  for  the  sum  of  $9.00  pet 
month,  and  to  work  for  said  Waller  Bros,  un- 
der said  contract  a  sufflci^t  length  of  time 
to  pay  In  fall  the  sum  of  $110.00  procured 
of  them  ander  said  contract,  said  $110,00  hav- 
ing been  procured  with  taitent  not  to  perform 
said  contract,  to  the  loss  and  damage  of  the 
hirer  In  the  sum  of  $54.00;  said  labor  not 
having  been  performed  or  said  money  re- 
turned to  said  hirers,  and  no  cause  having 
been  glv«i  for  nonperformance  of  said  con- 
tract" The  evidence  of  one  of  the  hirers 
in  regard  to  the  contract  was  as  follows: 
"The  firm  of  Waller  Bros,  did  make  a  con- 
tract with  Alex  Chappie  during  the  year 
190S.  The  contract  was  that  we  paid  a  fine 
here  in  court  for  bis  wife  (the  flne  was  $76). 
and  he  came  to  us  and  told  us  he  would  pay 
ua  $110  and  work  It  out  If  we  would  pay  the 
flne  and  not  let  her  go  to  the  chalnKang.  We 
took  the  contract  tor  $110,  and  he  was  to 
commence  that  day— the  next  day  (that  wa« 
on  the  24th  of  October,  I  believe) — and  work 
for  $9  a  month  and  we  feed  blm,  nntll  be 
paid  the  $110,  and  when  lie  had  to  have 
clothes  and  stKb  things  as  that,  I  paid  for 
them,  toa  He  commenced  the  Ktb  day  of 
October,  and  worked  until  the  26th  day  of 
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Jnufc  At  the  end  of  tbat  time  he  had  taken 
ap  about  $10  or  $12  worth,  and  he  lost  28 
days*  time,  at  $0  a  month.  He  took  tip  $10 
or  $12— not  less  than  $10,  nor  more  than 
$12."  A  comparlsm  of  these  statements  will 
show  that  there  was  a  rarlance  between  the 
oontract  alleged  and  that  proved,  and  a  Ter> 
diet  of  guilty  was  not  supported  by  the  evi- 
dence. 

Jadgmmt  rerersed.  All  the  Justices  con- 
cur. 


DANIEH^  V.  STATE. 
(Supreme  Court  of  Georgia.   Not.  7,  1906.) 

HouiciDE—lNSTBTTcnoNe— Burden  of  Pboof. 

In  the  trial  of  a  murder  case,  it  Is  errone- 
ous to  charge:  "It  a  penion  receives  a  wound, 
which  was  willfully  and  unlawfully  Inflicted  by 
another,  onder  such  circumstances  that  It  wlU 
be  murder  If  death  ensued,  and  death  actually 
results,  the  burden  is  then  npon  him  who  in- 
flicted it  to  show  that  it  did  not  cause  the  death." 

Note.— For  cases  in  point*  see  Gent  XMg. 
VOL  26,  Homicide,  |  274.] 

(Syllabus  by  the  Oonrt) 

Error  from  Superior  Court.  Pulaski  Coun- 
ty;  J.  H.  Martin,  Judge. 

Carroll  Daniel  was  convicted  of  voluntary 
manslaughter,  and  brings  error.  Reversed. 

Fort  &  Orlce,  for  plaintiff  In  «tw.  B. 
D.  Graham,  Sol.  Gen.,  for  the  Stata 

COBB,  P.  J.  The  accused  and  three  others 
were  Indicted  for  murder.  The  accused  was 
placed  on  trial  and  convicted  of  voluntary 
manslaughter,  and  he  assigns  error  upon  the 
r^sal  of  a  new  trial. 

It  appears  from  the  evidence  that  the  ac- 
cused and  at  least  two  of  the  other  persona 
fired  upon  the  deceased.  Two  wounds  were 
found  upon  the  body,  one  upon  the  arm  and 
one  In  the  thigh.  The  evldoice  anthorlsed 
a  finding  that  the  wound  In  the  arm  was 
Inflicted  by  the  shot  fired  by  the  accused, 
and  that  the  wound  In  the  thigh  resulted 
from  the  shot  fired  by  one  of  the  others. 
Death  resulted  from  the  wound  in  the  thigh. 
The  judge  charged  the  Jury  that  "If  a  per- 
son receives  a  wound,  which  was  willfully 
and  unlawfully  Inflicted  by  another,  under 
such  circumstances  that  It  would  be  murder 
If  death  ensued,  and  death  actually  results, 
the  burden  Is  then  on  him  who  Inflicted  It  to 
show  that  It  did  not  cause  the  death ;  but  the 
evidence  to  do  this  may  come  from  the 
state's  evidence."  The  evidence  was  entirely 
sufllclent  to  establish  that  the  death  resulted 
from  the  wound  in  the  thigh.  There  was 
little  or  no  evidence  to  show  that  death  re- 
sulted from  the  wound  In  the  arm.  The  ef* 
feet  of  the  instruction  was,  therefore,  that 
unless  the  accused  made  It  appear,  either 
from  the  states  evidence  or  otherwise,  that 
death  did  not  result  from  the  wound  In  the 
arm,  the  accused  would  be  guilty.  We  think 
tbia  was  an  error  so  prejudicial  In  Its  nature 
as  to  require  the  reversal  of  the  judgment 


The  burdm  was  upon  the  state  to  show,  be- 
yond a  reasonable  doubt,  not  only  that  the 
accused  Inflicted  a  wound  under  such  dr- 
cnmstances  that  If  death  ensued,  the  ac- 
cused would  be  gnll^  of  murdw,  bttt  also, 
to  a  like  degree  of  certainty,  that  death  ac- 
tually resulted  from  the  wound  Inflicted. 
Until  this  was  done,  the  burden  was  not 
shifted  to  the  accused. 

The  motion  for  a  new  trial  contains  numer- 
ous grounds,  but  we  do  not  deem  It  neces- 
sary to  enter  into  a  discussion  of  the  otlier 
assignments  of  error.  Many  of  them  are 
based  upon  the  theory  that  the  instructions 
were  not  adjusted  to  the  evidence,  and  upon 
another  trial  the  Judge  will  no  doubt  see 
that  his  cha^  Is  relieved  from  thla  erlt- 

Judgment  reversed.  All  the  Justices  con- 
car. 


8BALB  T.  STATE. 
(Supreme  Court  of  Georgia.  Nor.  10;  1900.) 

1.  CoimEBOB— BBOTTULTION— CONffriTUnORAL 
IjAW. 

The  decision  in  Hennington  v.  State,  17  S. 
B.  1009,  00  Ga.  390,  as  alBrmed  by  the  Supreme 
Court  of  the  United  States  In  Hennineton  v. 
Georria.  16  Sup.  Ct  1086.  163  U.  S.  299.  41 
L.  Ed.  166,  Is,  upon  review,  adhwed  to  and  re- 
affirmed. 

[Ed.  Kohbr— For  cases  In  pi^t  see  Oaat  Dig. 
vol.  10,  Citnnmeree,  |  8(K] 

2.  SuNDAT— BtminifQ  Tbuhb  on  Suhdat. 

The  evidence  authorised  the  verdict,  and  no 
sufficient  reason  appears  for  reversing  tne  Jodg- 
ment. 

(SylUbtts  by  the  Court) 

Error  from  Superior  Omrt,  Habenham 
Omnty ;  J.  J.  Elmsey,  Judge. 
J.  N.  Seale  was  convlctea  9t  Tlolaflon  of 

the  Sunday  law,  and  brings  error.  Affirmed. 

The  record  discloses  that  J.  N.  Seale,  the 
plalntlft  In  error,  was  superintendent  of 
transportation  of  the  Southern  Railway  Com- 
pany, which  company,  as  a  common  carrier 
chartered  under  the  laws  of  Virginia,  has  a 
line  of  railroad  running  through  the  states 
of  Virginia,  North  Carolina,  South  Carolhuu 
and  into  and  through  the  stete  of  Georgia. 
Seaie  was  Indicted  as  such  superlntoident  la 
the  superior  court  of  Habersham  county  for 
the  offense  of  having  unlawfully,. on  the  24th 
day  of  May,  1003,  the  same  being  the  Sabbath, 
commonly  known  as  Sunday,  run  a  freight 
train  on  said  road  In  said  county.  The 
evidence  supports  the  foregoing,  and  further 
discloses  that  the  train  In  question  was  an 
Interstate  train,  running  from  Greenville, 
S.  C,  to  Atlanta,  Ga.,  and  carrying  freight 
from  one  state  Into  anothw;  that  the  train 
carried  only  dead  freight  and  none  of 
the  classes  of  freight  wbkSx  the  statute  of 
Georgia  authorizes  to  be  carried  on  Sunday. 
Pen.  Code  1805,  |  420,  provides  as  follows: 
"If  any  freight  train,  excursion  train  or  other 
train  than  the  regular  trains  run  for  the 
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etnying  ot  malls  or  panengen;  shall  be  nm 
on  any  railroad  on  the  Sabbath  day,  th« 
snpnintendent  of  aneh  railroad  company,  or 
the  officer  haTlng  charge  of  the  bnsinesa  of 
that  department  of  the  railroad,  shall  be 
liable  to  Indictment  In  each  county  through 
vhldi  sach  train  shall  pass,  and  rtiall  be 
pnnlshed  aa  for  a  misdemeanor.  The  Core- 
going  prorMans  shall  not  extend  to:  LA 
train  which  has  one  or  more  cars  loaded  with 
live  stoA,  and  which  la  delayed  beyond 
sdiedale  tlm&  Such  train  shall  not  be  re- 
quired to  lay  over  on  the  line  of  road  dnxlng 
Sonday,  bat  may  ran  on  to  the  point  where, 
by  doe  course  of  shlpmnt  or  consignment,  the 
next  stod^  pen  <ni  the  route  may  be,  whore 
nieb  animals  may  be  fed  and  watered,  accord- 
ing to  the  fadlltiea  usually  afforded  for  such 
trsasportatlon.  2.  A  freitfbt  train  running 
orer  a  road  on  Saturday  night  If  the  time 
of  Its  arriral  at  destination,  according  to  the 
sdwdule  by  whlcb  It  started  on  the  trip,  be 
not  later  than  eight  o'clock  Sunday  morning. 
8.  Special  frolt  melon,  and  Tegetable  trains, 
the  ears  of  which  oontaln  no  oOier  fright  ex- 
cept  perishable  fruits,  nwhrns*  vegetables, 
fresh  flsh,  oysters,  fresh  meats,  live  vtoA  and 
other  perishable  goods  of  a  like  character,  and 
which  trains  sball  be  loaded  and  leave  the 
Rtatloa  fnmt  which  th^  start  In  this  state 
before  the  hour  of  midnight  on  Satnrd^ 
night  previous  to  the  Sunday  on  whldi  ttiey 
are  opwated.  No  compiuiy  shall  be  compelled 
to  run  the  trains  msntloued  In  ^s  paragraph« 
and  all  fr^fat  trains  or  cars  thiu  loaded  and 
oomliqc  Into  tills  state  may  run  to  aiqr  point 
<rf.  destination  In  this  state  or  conttnue  tbeir 
ran  through  the  state  on  Snndi^."  Since 
the  adoption  of  that  Oode,  the  Leglslatore 
passed  an  act  (see  Acte  1807,  p.  88)  amend- 
ing the  section  Just  quoted  by  adding  a  fourtii 
class  of  exceptions  to  the  general  provisions 
of  the  law,  as  follows:  "The  foregoing 
provlsiona  shall  not  extend  to  *  *  *  trains 
on  rallrosds  where  the  Ihie  of  said  railroad 
b^lns  and  ends  In  anothw  atate,  and  does 
not  run  a  distance  greater  than  three  miles 
through  this  stete."  An  act  was  passed  (see 
Acts  1809,  p.  88),  amending  the  act  of  1897, 
by  snbsUtutlns  the  word  *thlrty^  for  the 
word  "tiiree,"  thus  extending  the  exemption 
to  Interstate  trains  on  roatto  that  do  not  "run 
a  distance  greator  than  thirty  miles  through 
tbe  state."  Van  Epps*  Code  SiQ)p.  I  6749. 

Upon  the  trial  of  the  caee  the  defendant  re- 
qnested  the  court  to  charge  as  follows:  "(1) 
.1  charge  you  that  If  you  beUeve.  under  the 
evidence,  the  Southern  Railway  Company 
was  an  Interstate  railroad,  or  common  carrier 
doing  an  Interstate  business,  and  that  the 
ttata  In  question  was  one  carrying  freight 
from  (me  state  Into  another,  and  If  you  fur* 
tber  believe  that  the  statute  of  Oeo^^a, 
under  which  defendant  Is  Indicted,  If  en- 
forced, would  have  tlie  effect  to  hinder  such 
intwstate  biudness  being  done  1^  an  Intv^ 
state  railroad,  tiien  I  charge  you  that  the 
statute  of  the  state  is  Imqperatlve,  because  It 


would  thereby  affect  Interstate  commerce,  and 
contravKw  the  commercial  clause  of  the 
fednal  statnta  (2)  If  yon  believe,  from  the 
evidence  In  tills  cas^  that  tiw  defendant  was 
superintendent  of  tbe  transportation  of  the 
Southern  Ballwsy  Company,  and  that  tiie 
Southern  Railway  Oomi»ny  was  an  Interstate 
ralhoad.  doing  Interstate  busings,  and  that  a 
freight  train  being  pulled  by  engine  No.  S6S 
left  OreeavUle,  8.  C  destined  for  a  point 
In  another  state,  and  In  ordw  to  reach  sudb 
point  bad  to  pass  through  the  county  of 
Habersham,  and  in  so  doing  ran  a  part  ot  the 
distance  in  aald  county  oa  Sunday,  I  dia^ 
yon  that  the  statute  of  Georgia  r^ulatlng 
tbe  running  of  frei^t  trains  on  Sunday  Is 
Inapidlcable  to  such  taterstate  trains,  and  it 
would  be  your  dn^  to  find  tbe  def mdant  not 
guUly.  (8)  If  you  believe,  from  the  evidence, 
that  the  Soutbtfn  Railway  C<Hnpany,  at  the 
time  the  freight  trata  In  question  was  run,  was 
an  bxtwstate  railroad  and  common  curler, 
and  at  the  time  In  question  was  carrying 
freight  from  one  state  Into  another  In  the  reg- 
ular discbarge  of  Ito  duty  aa  sudi  common 
carrier,  then  I  charge  yon  tiiat  sections  420 
and  421  <tf  the  Penal  Code  nt  189B  of  Georgia, 
as  amended  by  Acts  1807,  p.  88.  ai^  Acta  1899, 
p.  88,  are  not  applicable  to  the  Case  at  Uar. 
Such  Interstate  railroad  Is  not  subject  to  a 
state  statute  which  In  any  vaj  hinders  or 
Interf wee  with  the  Interstate  commoce  being 
done  thereby.  The  statute  as  to  such  Inter- 
state railroads  contravenes  section  8  of  article 
1  of  the  fedwal  Constitution,  which  provides 
that  Congress  diall  have  exclusive  power  to 
regulate  commerce  with  tot^ga  nations  and 
among  the  several  states."  Siach  of  the  fore- 
golng  requests  to  charge  was  refused  by  the 
court  TbB  defendant  was  convicted,  and  It 
moved  toe  a  new  trial  upon  the  grounds  (1) 
tiiat  the  verdict  Is  contrary  to  evidence ;  (2) 
that  tbe  verdict  is  contrary  to  law ;  and  (8) 
that  the  court  erred  In  refusing  reqnesta  to 
diarge  above  mentioned.  This  court  over- 
ruled the  motion,  and  tbe  movant  excepted. 

Jno.  J.  Strickland,  for  plaintiff  In  error. 
W.  A.  Cbartera,  Sol.  Gen.,  for  the  State. 

ATKINSON,  X  In  Hennlngton  v.  States 
90  Ga.  SOa  17  S.  B.  1000.  It  was  held  that 
section  4578  of  the  Code  of  1882  (Pen.  Code 
180S.  I  420),  in  making  It  a  misdemeanor  to 
run  a  freight  train  ujKm  any  rsllroad  in 
this  state  on  the  Sablwtb  d^,  was  a'  rela- 
tion of  Internal  police,  and  not  a  relation 
of  conunerce,  and  was,  therefore,  not  In  tnn- 
fllct  with  the  provision  In  the  Constitution  of 
the  United  StatM  delating  to  Congress  the 
power  to  regulate  commerce  among  the  sev- 
eral states.  This  decision  was  rendered  in 
1892,  and  upon  writ  of  error  to  the  Supreme 
Court  of  the  imited  States  the  ruling  was 
affirmed  by  that  court  Hennlngton  t.  State 
of  Georgia,  163  IT.  S.  299,  16  Sup.  Ct  1086, 
41  L.  Bd.  166w  It  was  said  by  that  court 
that  tiiere  was  nothing  In  the  legislation  In 
question  that  suggesta  that  It  was  enacted 
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with  the  purpose  to  rebate  Interstate  com- 
merce, or  with  any  other  purpose  than  to 
prescribe  a  rule  of  civil  duty  for  all  who  on 
the  Sabbath  day  were  in  the  territorial  Juris- 
diction of  the  state;  that,  while  the  statute 
affects  interstate  commerce  In  a  limited  de- 
gree. It  is  not  for  that  reason  a  needless  in- 
trusion upon  the  domain  of  federal  Jurisdic- 
tion, nor  strictly  a  regulation  of  Interstate 
commerce,  but  Is  an  ordinary  police  regula- 
tion, designed  to  secure  the  well-being  and 
promote  the  general  welfare  of  the  people  of 
the  state,  and  Is  not  invalid  by  force  alone 
of  the  Constitution  of  the  United  States; 
and  that  it  is  to  be  respected  in  the  courts 
of  the  Union  until  superseded  and  displaced 
by  some  act  of  Congress  passed  in  execu- 
tion of  the  power  granted  to  It  by  the  Con- 
stitution. There  has  been  no  le^slatlon  by 
Congress  on  this  subject,  and  therefore  the 
ruling  of  this  court,  as  affirmed  by  the  Su- 
preme Court  of  the  United  States,  Is  the  law 
of  the  land  at  the  pr^ent  time.  We  have 
been  requested  to  review  and  overrule  the 
decision  of  this  court  above  referred  to.  We 
decline  to  do  this,  for  two  reasons:  (1)  We 
are  entirely  satisfied  with  the  reasoning  of 
the  learned  Chief  Justice  who  rendered  the 
opinion  In  that  case.  (2)  The  concloslon 
reached  by  him  was  affirmed  by  the  Supreme 
Court  of  the  United  States;  and,  until  that 
court  sees  fit  to  overrule  the  decision  made 
by  it,  we  are  bound  to  follow  It. 

Since  that  decision  was  rendered  an  act 
has  been  passed  by  the  General  Assembly 
<Acts  1897,  p.  38),  declaring  that  the  law  pro- 
hibiting the  running  of  freight  trains  on  Sun- 
day sboold  not  apply  to  a  train  carrying 
freight  on  a  line  of  railroad  which  begins  and 
ends  In  another  state,  and  does  not  mn  a 
greater  distance  tiian  three  miles  In  this 
state;  and  the  amending  act  has  been  ammd- 
ed  by  extending  the  distance  In  this  Mate  to 
30  mites  (Acts  1899,  p.  83).  It  was  argued 
that,  even  if  the  Hennlngton  Case  was  cor- 
rectly decided,  it  is  controlling  only  upon 
the  statute  as  It  existed  at  the  time  that  de- 
cision was  rendered,  and  that  the  effect  of 
the  amendatory  acts  Just  referred  to  la  to 
make  a  discrimination  against  those  railroads 
whose  lines  In  Georgia  are  longer  than  30 
miles.  It  is  unnecessary  for  us  to  determine 
in  tl»  present  case  whether  the  effect  of 
these  amendatory  acts  Is  to  bring  about  such 
a  discrimination  as  would  either  render  the 
amending  acts  void,  or  have  any  effect  upon 
the  original  statute,  or  in  any  way  Impair 
the  force  of  that  statute  with  reference  to 
trains  not  embraced  within  the  terms  of 
the  amending  acts.  A  careful  examination 
of  the  assignments  of  error  which  are  con- 
tained in  the  motion  for  new  trial  discloses 
that  none  of  tbem  were  sufficient  to  raise  a 
question  of  this  character  for  decision  by  the 
lower  court.  The  questions  decided  by  the 
lower  court  were  those  which  were  raised 
by  the  three  requests  to  charge  which  are 
embodied  In  the  statement  of  facts  and  the 


general  grounds.  It  is  clear  that  the  only 
question  raised  In  the  first  and  second  re- 
quests is  whether  the  statnte  of  Oeoi^ia  un- 
der which  the  accused  was  Indicted  Is  ap- 
plicable to  an  Interstate  train.  In  the  third 
request  reference  Is  made  to  the  amending 
stetntea  above  referred  to,  but  the  effect  of 
the  request  is  simply  to  raise  the  question 
as  to  whether  the  statute  as  amended  la 
such  a  regulation  of  Interstete  commerce  as 
would  be  rendered  void  when  attempted  to 
be  applied  to  an  Interstate  train.  There  is 
nothing  in  the  request  which,  properly  con- 
strued can  in  any  view  raise  the  question  as  j 
to  the  validity  of  the  amaiding  acte,  or  as  to  I 
the  effect  of  the  amending  act  uj^n  the 
original  act  The  Judge  was  simply  request- 
ed to  instruct  the  Jury  that  the  law  of  Geor- 
gia as  It  now  stands;  that  Is,  the  section  of 
the  Penal  Code,  as  amended  by  the  two  acts 
above  referred  to — was  a  r^ulatlon  of  Inter- 
state commerce,  and  therefore  void  so  tar 
as  It  embraced  an  Interstate  train.  Wheth- 
er the  statute  as  amended  was  obnoxious  to 
any  prorlston  of  the  state  Constitution,  or 
any  provisltm  of  the  Constitation  of  the 
United  States  other  than  the  commerce 
clause,  Is  not  involved  at  all  in  any  qoeeticm 
made  by  the  present  record.  If  the  section  of 
the  Penal  Code  as  it  stood  at  the  time  that  j 
the  Hennlngton  Case  was  decided  was  not 
a  relation  of  Interstate  commerce,  there 
was  nothing  In  the  amoidatory  acta  which 
would  change  Its  character  in  this  re^tect 
The  evidence  was  sufficient  to  authorise  the 
verdict,  and  we  see  no  reason  for  reversing 
the  Judgment  refusing  to  grant  a  new  trial.  | 

Ju^^ent  affirmed.  All  the  Justlcee  caoi- 
cor* 


TAYLOR  V.  STATE. 
(Supreme  Court  of  Oeotgla.  Nov.  7,  1906^ 

1.  Cbiminal  IiAw  —  Bill  or  Excrpnozis  — 

SUFTICIKNCT. 

A  bill  of  exceptions,  assigning  error  npon 
a  refusal  of  the  judge  of  the  superior  court  | 
to  sanction  a  petition  for  certiorari,  has  at- 
tached thereto  as  an  exUblt  a  copy  of  the  .prtl-  { 
tlon   for  certiorari  and  tiie  various  entries 
thereon.  The  certificate  of  the  judge  follows 
the  exhibit  so  attached.   Held,  that  the  exUbit 
Is  sufficiently  identified  by  soch  certificate,  oot- 
withstandlng  no  entry  of  the  Judge  Identifring  i 
the  same  appears  thereon. 

2.  Saub— Evidence  at  FoBincB  Tbxal— Inac-  i 
OBSsiBiLrrr  of  WrniEss. 

A  vritness  is  not  shown  to  be  inaooesBible, 
within  the  meanhig  of  Pm.  Code  1806,  1  1001, 
so  as  to  authorize  evidence  as  to  what  was  the 
testimony  of  such  witness  on  a  former  trial, 
when  It  merely  appears  that  the  witness  is  i 
absent  from  the  coun^  and  when  last  heard 
from  was  within  the  limits  of  the  stete.  See, 
In  this  connection,  PIttman  v.  State,  17  S. 
856,  92  Ga.  480  (2). 

TEd.  Note.— For  cases  In  point,  sse  OsDt  Dig. 
vol.  14,  Criminal  Law,  1 1233.]  I 

3.  IntOXICATINO  IdQIJOBa— Iixbou   Sau—  I 
Indictment.  : 

Ad  Indictment  nnder  Pol.  Code  18^.  I  ' 
1648,  and  Pen.  Code  1895,  i  4S1.  whldi  avers  ! 
that  the  accused  *'did  sell  and  barter  for  vala-  I 
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able  consideration**  Uqnon  of  the  chaiacter  r*- 
ferred  to  in  the  Mctfons  aljoTS  cited,  is  enffi- 
cientlj  definite  as  to  the  Mmsidnradon  for  the 
sale.  It  la  not  Incumbent  apon  the  state  to  al- 
lege the  precise  consideration  paid.  Sholer  v. 
State,  51  S.  B.  689.  12S  Ga.  779  (8). 

[Eld.  Note^For  cases  in  point,  see  Cent  Dig. 
vol  29.  Intodcatins  Uqwwi,  H  258-263.] 

4.  Sahb— Btidehok. 

Tbt  evidence  authorized  the  jndgment  of 
conTiction,  and  the  judge  did  not  err  in  re- 
fosing  to  sanction  the  petition  for  certiorari. 
Billnps  T.  State,  33  S.  E.  659.  107  Oa.  766: 
Bnrden  r.  State.  47  8.  E.  20  Ga.  18^  and 
cases  cited. 

(SyUabns  hj  the  Court) 

Error  from  Superior  Coort,  G^reane  Ooontgr; 
H.  G.  Lewis,  Judge. 

Neal  Taylor  was  convicted  of  crlm^  and 
brings  error.  Affirmed. 

J.  B.  &  Noel  P.  Park,  for  plaintiff  In  error. 
J.  EL  Pottle,  Sol.  OoL,  and  Jai.  X>aTlBOD. 
Sol.,  for  the  Stats. 

COBB,  P.  J.  Jadgment  affirmed.  All  the 
Justices  concnr. 


SMITH  T.  STATO. 
(Snpremo  Oonrt  of  Georgia.  Nor.  7,  1906.) 

BOKICIDS— ABBAin.T  WITH  INTBRT  TO  KlLZ^ 
iHDIOnCENT. 

Where  an  indictment  charged  the  defendant 
and  others  with  the  offense  of  marder,  for  that 
they  "nnlawfoily,  feloniously,  willfully,  and  of 
th^  malice  aforethought  did  kill  and  marder 
by  shooting  [a  named  person]  with  certain  guns 
and  pistola,  which  the  said  [defendants]  then 
and  uiere  held,  and  giving  [the  person  named] 
then  and  there  a  mortal  wound,  the  said  [named 
perKn]  then  and  there  died,"  this  was  snfficient 
to  fnndih  a  basis  for  a  conviction  of  assault 
with  intent  to  murder  against  one  of  the  de- 
fendants ;  and  a  motion  In  arrest  of  judgment, 
on  the  ground  that  under  such  Indictment  a 
verdict  of  guilty  of  assault  with  intent  to  murder 
cannot  be  sustained,  was  properly  overmled. 

[Ed.  Note— For  cases  In  point,  see  Cent,  Dig. 
▼oL  26,  Homicide,  $S  237-2^.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pnlaskl  Ooon- 
ty;  J.  H.  Martin,  Jndge. 

Grant  Smith  waa  convicted  of  assanlt 
with  intent  to  mnrder,  and  brings  error.  Af- 
firmed. 

Fort  ft  Grice,  tor  plaintiff  in  «inr.  B.  D. 
Grabun,  SoL  Gen.,  for  the  State. 

LUMPKIN,  J.  The  defendant  was  Indicts 
ed  for  murder,  and  convicted  of  assault  with 
Intoit  to  mnrder.  It  was  not  contended  that 
the  Indictment  did  not  sufflclratly  charge 
the  offense  of  murder,  but  a  motion  in  arrest 
of  Jadgment  vras  made  on  two  grounds:  <1) 
Because  no  assault  was  allied;  ^)  the  In- 
dictment did  not  sufficiently  all^  an  intuit 
to  lElU. 

It  is  unnecessary  to  dlscoss  the  first  cm- 
tentlon,  furtbo:  than  to  mention  that  the  in- 
dictment aceosed  the  defendant  and  olhas 
of  killing  and  murdering  the  deceased  by 
shooUng  Um  with  certain  guns  and  pistols^ 


h^  by  fbem.  and  giving  to  him  a  mortal 
wound.  It  is  clear  that  this  induded  a 
charge  of  an  attempt  to  ccnnmit  a  violent 
injury  on  the  pwson  of  another,  which  con- 
stttntes  an  assault   Pen.  Coda  1886,  {  9S. 

Nelflur  can  the  second  contention  be  ms* 
talned.  The  substantial  auctions  of  the 
indictment  are  stated  in  the  headnote.  It  Is 
contended  tiiat  the  diar^  that  the  defoidant 
and  otiters  "unlawfully,  fd<mlou8ly,  wiUfal- 
ly,  and  of  their  malice  aforethought  did  kill 
and  murder  by  tiiootlng"  does  not  contain  a 
sufficient  allegation  of  an  intent  to  murder. 
Xnider  an  Indictment  for  murder,  a  defend* 
ant  may  be  ftnmd  guilty  of  a  lesser  oflEmse, 
If  it  be  one  involved  In  tiu  offeoise  of  murder 
and  Is  sufficiently  charged  In  the  Indictment 
TElie  lesser  offense  must  either  necessarily 
be  included  in  a  general  charge  of  the  great- 
er,  or,  if  it  may  or  may  not  be,  Hien  the  aver- 
ments of  the  Indictment  describing  the  man-  , 
ner  In  which  the  greater  offense  was  com- 
mitted must  contain  allegations  essential  to 
constitute  a  cha^e  of  the  lesser."  Watson 
V.  State,  116  Ga.  607,  43  8.  B.  32.  See,  also, 
Thomas  v.  State.  121  Ga.  831.  882,  49  8.  E. 
273.  Pen.  Code  IS&S,  S  1035,  declares  that, 
"npon  the  trial  of  an  Indictment  for  any  of- 
fense, the  jnry  may  find  the  accused  not 
gnllty  of  the  offense  charged  In  the  Indlct- 
mpnt.  hut.  If  the  evidence  warrants  It,  guilty 
of  an  attempt  to  cmnmlt  sncb  offense,  with- 
out any  special  count  In  the  Indictment  for 
such  attempt."  The  word  "attempt"  is  more 
comprehensive  than  the  word  "Intent,"  Im- 
plytnfT  both  the  purpose  and  an  actual  effort 
to  carry  that  purpose  into  execution.  2  Bish- 
op's New  Crlm.  Proc.  (4th  Ed.)  !  80.  Bubsec. 
4.  In  Johnson  v.  State,  14  Ga.  Rfi.  It  was  said: 
"In  crimes  which  require  force  as  an  ele- 
ment In  their  commission,  there  Is  no  substan- 
tial differ«ice  between  an  assault  with  In- 
tent, and  an  assault  with  attempt,  to  per- 
petrate the  offense."  Murder  Is  defined  In 
Pen.  Code  ISKS,  $  60,  to  be  *^e  unlawful  kill- 
ing of  a  human  being.  In  the  peace  of  the 
state,  by  a  person  of  sound  memory  and  dis- 
cretion, with  malice  aforethought,  either  ex- 
press or  implied."  The  Indictment  charged 
the  commission  of  murder  by  violence.  If 
the  words  "of  their  malice  aforethought" 
were  not  snffldent  to  include  an  intent,  where 
a  killing  was  alleged,  the  added  word  "will- 
fully" certainly  was  so.  In  King  v.  State, 
lOS  Oa.  263,  30  8.  E.  30,  tt  was  held  that  an 
allegation  that  the  accused  did  "willfully, 
knowingly,  absolutely,  and  falsely  swear  In 
a  matter  material  to  the  issue  and  point  In 
questloii."  and  tiiat  this  testimony  was  false, 
and  the  accused  knew  it  to  be  false  at  the 
time  he  so  swore,  and  did  thereby  commit 
willful,  intentional,  and  cmrupt  perjury,  nif- 
fldently  averred  an  Intention  to  swear  false- 
ly. In  construing  the  statute  which  defines 
murder,  the  Supr«ne  Court  of  California, 
speaking  tiiroug^  Sawyer,  J.,  said  that  "there 
is  a  *wUlful  klUing.'  within  the  meaning  of 
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the  statute,  wbereTer  there  Is  simply  a  specif- 
ic Intent,  a  design  or  purpose  formed,  to  take 
life."  People  v.  Pool,  27  Cal.  B72,  585.  The 
words  "with  specific  Intent  to  klU  and  mur- 
der," In  an  Indictment  for  murder,  bare  been 
held  equlTsJent  to  alleging  that  the  killing 
was  wlllfol.  State  t.  Townsrad,  68  Iowa, 
741,  24  N.  W.  530.  The  Appellate  Oonrt  of 
Indiana  said  that,  in  an  action  against  a  rail- 
road company  for  killing  stock,  an  allegation 
In  a  complaint  that  the  killing  was  "willfully 
and  willingly"  done  is  sufficient  to  show  an 
Intentional  killing.  Chicago  R.  Co.  t.  Nash 
(Ind.)  27  N.  B.  664.  The  Indictment  contain- 
ed a  sufficient  charge  of  murder  and  Inclod- 
ed  a  charge  of  assanlt.  Tbe  words  "nnlaw- 
fally,  feloniously,  willfully,  and  of  th^  mal- 
ice aforetbongh^'  snfflclait^  chazged  ttie  In- 
tent to  murder. 

Several  cases  are  relied  on  by  counsel  for 
defoidant  In  error*  rach  as  Fatt«80n  t. 
States  86  Oa.  IBl,  ISS.  11  S.  B.  620,  21  Am. 
St  Rep.  VS2,  where  It  was  said  liiat:  "Where 
deaOi  takes  idace  from  uilawful  vloloicet 
malice  Indudes  an  Intention  to  kill.  Code 
188!^  1 4^.  Bui;  where  deatb  .does  not  take 
plac^  Hien  may  be  malice  In  gMng  tbe 
wound,  but  utter  absence  of  Intratloa  to  kill. 
The  law  win  Impute  tbe  IntMitltni  to  kill 
where  there  Is  a  killing,  but  not  where  lliere 
is  none.**  This  was'  said  In  dlacnaalng  a 
charge  In  regard  to  tfie  fitcts  which  would 
raise  a  presumption  of  an  Intoitlon  to  kill, 
and  not  In  regard  to  the  snffldwcy  of  an  In- 
dlctmmt  chafing  murder.  The  dedslon  In 
that  and  similar  cases  has  reference  to  tbe 
sufficiency  of  evidence  to  show  the  Intent  In 
tbe  present  case  the  attack  Is  made  npon  the 
sufflcioi^  of  tiie  indictment  to  sustain  the 
finding.  Tbe  two  things  Involved  are  differ^ 
ent  One  is  a  rule  of  pleadlnfc,  the  other  a 
rule  of  evidence^  Here  tbe  Indictment  does 
allege  an  nnlawfal  and  violent  aasanlt  on  Ibe 
part  of  tbe  accused,  '*wlllfally  and  of  their 
malice  aforethought**  resulting  In  dratb. 
Tbe  same  distinction  will  be  observed  by 
comparing  the  present  case  with  tiiat  of  Oal- 
l«ry  v.  State.  92  Ga.  463,  17  S.  E.  865,  and 
Gilbert  v.  State.  90  Ga.  691,  16  S.  B.  652. 
See.  also,  Chelsey  v.  State.  121  6a.  840,  842, 
49  8.  E.  258.  In  tbe  Misfttsslppl  cases  relied 
on  by  counsel  for  plaintiff  In  error  (Moore  v. 
State,  59  Miss.  26;  Scott  v.  State,  60  Miss. 
268),  the  Indictments  were  framed  under  the 
statutes  of  that  state,  and  Included  no  charge 
of  asBimlt. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


BELXj  r.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  7,  1006.) 
L  Cbiiunal  Law — Appeal  —  Revibw — In- 

BTBUCTI0N8. 

An  attack  npon  a  specified  portion  of  the 
court's  charge  cannot  ^cvail,  wliere  it  appears 
that  the  correctness  of  such  charge  Is  not 

SLnesttoned,  the  only  criticism  npon  it  beiiv  that 
t  fails  to  prttMnt  another  theory  of  the  defense. 


when  0nch  gronnd  Is  certified  with  the  qualifi- 
cation that  "l>otb  defenses  and  the  law  ap- 
I>licable  thereto  were  presented  to  the  jury." 

2.  HOWOIDE— EVIDEHOC. 

No  oUier  errors  of  law  are  complained 
of.  The  eridence  authorized  the  verdict,  and  tbe 
Judgment  of  the  court  below  refusing  a  new 
trial  must  be  affirmed. 
(Syllabas  by  the  Court) 

Error  from  Superior  Court,  Laurens  Oonn- 
ty;  H.  G.  Lewis,  Judge. 

Andrew  Bell  was  convicted  of  mordfir,  and 
brings  error.  Affirmed. 

Bell  was  convicted  of  the  mnrdo'  of  Bose 
Mathews,  and  asMgns  as  emw  the  overrul- 
ing of  his  motion  tm  a  new  trial.  Witnesses 
for  the  state  testlfled  In  substance  as  follows: 
Tbe  difficulty  between  Bel]  and  Mathews 
arose  at  a  church  ever  some  mmey  which 
defendant  claimed  that  Mathews  owed  him. 
One  Gilbert  paid  tiie  money  to  avoid  any 
further  trouble.  Witness  heard  Mathews 
say  to  B^:  '*You  have  got  your  money.  I 
hope  you  and  me  wUl  be  good  frlef^**  Ed 
MalbewB,  turother  of  deceased,  was  approach- 
ing Juat  at  that  moment,  and  dtfmdant  In 
reply  to  deceased,  cursed  bbn,  and,  drawing 
hia  pistol,  began  Mng  at  Bd  Mathews,  and 
toen  tnrned  and  shot  deceased,  infllcthig  a 
fatol  wound  Ed  Mathews  shot  once  or  twico 
aftor  being  fired  npon  by  Bell.  Tbe  defend- 
ant preaeited  and  Insisted  npon  two  distinct 
defensee:  That  he  did  not  fire  tbe  shot  that 
killed  Mattiews,  but  that  said  shot  was  fired 
deceased's  brother;  and*  second,  that. 
If  he  did  fire  tbe  fatal  shot  It  was  In  self-de- 
fense In  resisting  an  assault  made  upon  him 
by  Bd  Mathewfl  and  deceased — and  Intro- 
duced testimony  to  support  hIa  contontions. 
There  were  many  wltnesaes,  botSi  for  the 
state  and  fOr  the  defendant,  and  some  ixn> 
tlons  of  their  evidence  -were  ^ddedly  con- 
flicting. 

W.  C.  Davis,  for  plaintiff  In  errw.  Jos.  S. 
Pottle.  Sol.  Gen.,  and  John  a  Hart  Atty. 
Gen.,  for  the  State. 

BEOK,  J.  (after  stating  the  foregoing  factS). 
1.  The  only  crlti<dsm  made  In  the  motion  f<n- 
a  new  trial  upon  the  courfs  Instructions  to 
the  Jury  was  confined  to  the  following  extract 
from  tbe  charge:  "His  [defendant's]  contm- 
taitlon  is  that  the  deceased's  brother  made 
an  assault  upon  bim  with  a  deadly  weapon, 
and  the  deceased  was  on  this  occasion  aiding 
and  abetting  him  in  an  effort  to  take  his  [de- 
fendant's] life,  and,  while  he  was  thus  aid- 
ing and  abetting  bis  brother  by  holding  him. 
he  [defendont]  fired  the  shot  that  took  the 
life  of  the  deceased" — the  objection  being 
that  "one  of  defendant's  theories  of  defense 
was  thereby  excluded."  The  Jndge  certified 
this  ground  of  the  motion,  but  qualified  his 
certificate  by  the  addition  of  the  following: 
"I  add  tiie  following  note  to  my  certificate  to 
the  above  assignment:  Two  distinct  defenseii 
were  presented  and  insisted  upon  by  defend- 
ant's counsel.  One  was  that  he  did  not  fire 
tbe  shot  that  took  tbe  lite  of  tbe  deceased. 
The  other  was  that  If  be  did  fire  tbe  fatal 
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fibot  It  waa  fired  In  self-defense.  In  present- 
ing the  latter  defense  In  my  charge,  it  waa 
done  upon  the  supposition  that  he  fired  the 
fatal  shot  Both  defenses  and  the  law  ap- 
plicable thereto  were  presented  to  the  inxj." 
The  critldBin  upon  the  charge  has  no  force, 
when  considered  In  light  of  the  Judge's 
note  Qualifying  his  certificate.  It  Is  not  de- 
nied that  the  portion  of  the  charge  quoted 
states  correctly  one  theory  of  the  defense. 
From  the  Judge's  certificate  It  afflrmatlTely 
appears  that  the  other  theory  was  presrated 
to  the  Jury;  and  this  statement  Is  borne  out 
by  an  Inspection  of  the  charge  Itself,  which 
is  in  the  record.  The  court  could  not  state 
both  theories  at  the  same  time.  The  state- 
ment of  one.  followed  by  Instructions  as  to 
the  law  applicable  to  It,  did  not  amount  to 
an  exclusion  of  the  oth^,  when  the  latter 
waa  given  a  place  In  the  charge,  and  the 
Jary  were  properly  Instructed  In  r^ard  to  It 

2.  The  Terdict  of  guilty  was  amply  sup- 
ported by  the  erldence  of  several  eyewit- 
nesses to  the  tragedy.  No  error  of  law  other 
than  that  dealt  with  above  was  complained 
of.  and  the  Judgment  of  the  court  below  re- 
fnsintr  a  new  trial  must  be  afflrmed. 

Judgment  afBrmed.  AH  llie  Justices  concor. 


OABTSiB  T.  STATB. 
(Supreme  Oonrt  ot  Georite.    Nov.  8,  lOOS.) 

L  VAOBAnCT— ETiDznci. 

On  who  wanders  and  strolls  about  in  idle- 
aesB,  with  no  lawful  purpose  or  object  what- 
ever, an  habitual  loafer.  Idler,  and  vagationd, 
who  is  able  to  work,  has  do  property,  no  rea- 
sonably continuons  employment,  and  no  regular 
income.  Is  a  vagrant,  within  the  meaning  of 
Pen.  Code  1895,  fi  453,  par  8;  and  this 
is  tme,  notwithstanding  hucd  person  may  have 
a  fixed  place  of  abode,  where  he  nsnally  lodRCfl. 
Especially  would  such  person  be  a  vagrant  when 
his  iMfing  and  loitering  was  about  poolrooms, 
barrooms,  dives,  lewd  houses,  and  other  places 
of  like  character. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Vagrancy,  f  1.] 

2.  Samk. 

The  evidence,  though  conflicting  at  some 
points,  was  sufiiclent  to  authorize  the  verdict, 
and  no  BufSclenC  reason  has  been  shown  for  re- 
versing the  judpment. 

(Syllabas  by  the  Court) 

Error  from  City  Court  of  Ifacon;  Bobert 
Ho^^ea,  Judge. 

Loomts  Garter  was  convicted  of  ragrancr, 
and  brings  error.  Affirmed. 

Jna  R.  Cooper,  for  plaintiff  in  error.  Wm. 
Brunaon,  SoL  Oen.,  for  the  State. 

COBB.  P.  J.  JudgmeDt  af&rmed.  All  the 
Justices  concur. 


BALKCOM  V.  STATE. 

(Supreme  Court  of  Georgia.    Nov.  8,  1906.) 

GuvinAL  Law— Appeal— New  Tbial. 

niere  being  evidence  sufficient  to  authorise 
the  verdict,  and  no  errors  of  law  being  oonk- 


Jlained  of,  the  jodgment  of  the  court  bdow  re- 
using a  new  trial  is  affirmed. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Uaeon;  Robert 
Hodges.  Judge. 

Howard  Balkcom  was  convicted  of  crime, 
and  brings  error.  Affirmed. 

Nottingham  ft  McClellan  and  6.  W.  Hatch- 
er, for  plaintiff  In  error.  Wm.  Brunson,  SoL 
Gen.,  for  the  State. 

BECK,  J.  Affirmed.  All  the  Justices  con- 
cur. 


LIGHTNEB  t.  STATE. 
(Suprone  Court  of  Georgia.    Nov.  S,  lOOC.) 
Cbiminal  Law  —  Niw  Tbial  —  Taa  or  Of - 

FSNSl— EQVIDBNCB. 

An  accusation  in  a  city  court  was  filed  on 
Januarv  9,  1906,  and  alleged  that  the  offense 
charged  waa  committed  on  January  8,  1905. 
The  accused  was  tried  in  April,  1906.  The 
only  evidence  as  to  the  time  of  the  commission 
of  the  offense  was  a  statement  by  the  prosecutor 
that  the  accused  stopped  at  his  house  "on  Sun- 
d»  ^ght  In  January  of  this  year" ;  that  the 
otrense  was  committed  the  following  morning. 
Hatd,  that  it  did  not  affirmatively  appear  that 
the  offense  was  committed  before  the  Cling  of 
the  accusation,  and  a  new  trial  should  have  been 
granted  upon  the  ground  that  the  verdict  was 
contrary  to  the  evidence. 

[Ed.  Note^FoT  cases  in  point,  sea  Oant.  Dig. 
vol  14,  Criminal  Law.  S  im] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dawson ;  Cbas. 
B.  C^lsh,  Judge. 

C  S.  Llghtner  was  convicted  of  crime, 
and  brings  error.  Beversed. 

W.  H.  Garr  and  Jas.  G.  Parks,  for  plaintiff 
in  error.   M.  J.  Teomana,  Sol.,  for  the  State. 

COBB,  P.  J.  Judgment  reversed.  All  the 
Jnstices  concur. 


TOUNG  V.  STATE. 

(Supreme  Court  of  (Georgia.    Nor.  8.  1000.) 

CBiumAi,  Law— New  Tbial. 

The  grounds  of  the  motion  for  a  new  trial, 
assigning  no  error  on  any  ruling  of  the  court, 
but  only  complaining  of  the  verdict  on  the 
ground  that  it  was  contrary  to  law,  evidence, 
and  the  weight  of  evidence,  and  without  evi- 
dence to  support  it,  and  the  evidence  being 
amply  sufficient  to  support  the  verdict  there 
was  no  error  in  overruling  the  motion. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  IB,  Criminal  Law,  U  236&-23G7.] 

(Syllabas  hr  the  Court) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty :  H.  G.  Lewis,  Judge. 

Albert  Young  was  convicted  of  crime,  and 
brings  error.  Affirmed. 

See54S.a82. 
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Jno.  R.  Cooper  and  HInes  ft  Vinson,  for 
plalntllT  In  error.  Jos.  E.  Pottle,  SoL  Oen., 
and  John  C.  Hart,  Atty.  Gen.,  for  the  States 

LU&fPEIN,  J.  Jndement  affirmed.  All 
the  Jnatlces  concnr. 


STOCKS  V.  STATE. 

(Sapreme  Court  of  Georgia.  Nor.  0.  1906.) 
Cbtuinai.  Law— EviMRCB — Cebtioeaki. 

The  evidaice  anthorized  the  verdict,  and 
there  waa  no  error  In  OTermlinK  the  certiorari 
from  the  dty  court  of  Greene  county,  which  al- 
leged that  the  verdict  was  contrary  to  law  and 
the  evidence  and  without  evidence  to  rapport  It. 

[Ed.  Note.— ror  caeea  in  point.  Me  Cent.  Dig. 
vol.  16,  Criminal  Law*  I  8074.] 

(Byllaboa     the  Court) 

Error  from  Superior  Coarl;  Greene  County; 
H.  G.  liewls.  Judges 

WUUam  Stocks  was  oonvtcted  ct  crime, 
and  brings  error.  AfBnaed. 

Jas.  B.  &  Noel  P.  Park,  for  plaintiff  In  er- 
ror. Jos.  E.  Pottle,  Sol.  Gen.,  and  Jas. 
Davison,  Co.  Sol.,  fin-  the  State. 

LUMPKIN,  J.  Judgment  afflrmiNl.  All 
the  Justices  concur. 


AIXEN  T.  STATE, 
^ivreme  Court  of  Georgia.   Nov.  7,  1006.) 

FOBOEBT— BVIDBNOII. 

The  determination  of  the  question  of  de- 
fendant's guilt  depended  upon  whether  or  not 
the  signing  of  the  prosecutor's  name  to  the  writ- 
ten oraer  alleged  in  the  indictment  to  have  been 
forged,  and  the  making  and  signing  of  which  the 
accused  admitted,  was  done  with  intent  to  de- 
fraud the  prosecutor.  The  Jury  found  against 
the  defendant  upon  this  vital  issue,  and  returned 
a  verdict  of  cuilty.  No  errora  of  law  were  com- 
plained of,  tnere  waa  some  evidence  to  support 
the  finding,  and,  the  trial  judge  having  approved 
it,  this  court  will  not  dlatorb  the  Judgment  re- 
fusing a  new  trial. 
fSTllabus  hj  the  Court) 

Error  from  Superior  Court,  Sumter  County; 
Z.  A.  LItUeJohn,  Judge. 

Paul  Allen  was  convicted  of  Anrgery,  and 
brings  mor.  Afflnned. 

WllUomB  &  Harper,  fbr  plaintiff  in  ertor. 
F.  A.  Hoopa,  Sol.  Gen.,  for  tbe  State. 

BECK,  J.  Jn^pnent  affirmed.  All  the  Jus- 
tices concnr. 


WILLIAMS  V.  STATE. 
(Supreme  Court  of  Georgia.   Nov.  8,  1006.) 

CBtHINAI,  Law— EVIDIKCB. 

There  was  no  error  of  law  complained  of. 
Tbe  evidence  authorized  the  judgment  of  convic- 
tion rendered  by  the  trial  judge,  and  no  suffi- 
cient reason  appears  for  reveiains  ttie  judgmrat 
(SjlUboB  by  the  Goort) 

Error  from  City  Court  of  Taldosta;  O.  M. 
Smith.  Judge. 


Frances  WHlIama  was  convicted  of  crime, 
and  brings  error.  Affirmed. 

S.  M.  Tamldoe^  tot  i^lntUC  In  nvor.  Jas. 
M.  Johnson,  SoL,  for  the  8tat& 

COBB,  P.  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 

B^^ABB  V.  STATE, 

(Supreme  Court  of  Georgia.  Nov.  8. 1006L) 

Orimisal  Law— AFPBAjj— Rsvnw. 

The  evidence  anthoriaed  Uie  verdict,  no  er- 
rors of  law  are  complained  of,  and  the  Judg- 
ment of  the  court  below  will  not  be  disturbed. 
(Syllabui  by  the  Court) 

Error  from  City  Court  ot  BddsvUle;  a  L. 
Mcn-gan,  Judge. 

Joe  Starr  was  convicted  of  crime,  and 
brings  etrc».  Affirmed. 

Collins  ft  Grer.  for  plaintiff  In  error.  H. 
H.  Elders,  SoL,  for  the  State. 

BECK,  J.  Judgment  <ifflFmft^.  All  the 
Jnsticee  omciir. 


TOLTVBR  V.  STATE. 

(Supreme  Court  of  Georgia.   Nov.  8,  1906.) 

Cbiminal  LAw-Juw8DionoH— Citt  Courts 
— Felont. 

Larceny  from  the  honae  of  goods  exceed- 
ing f50  in  value  la  a  felony,  and  the  offense  is 
not  within  tbe  jurisdiction  of  a  city  court.  Tbe 
only  evidence  on  the  subject  of  value  showins^ 
affirmaUveiy  that  the  watch,  tbe  subject  of  the 
alleged  Iarc«iy  from  the  house,  waa  of  the  value 
of  $6S,  the  city  court  of  Valdoata  was  without 
jurisdiction,  and  the  Judgment  of  the  court  find- 
ing the  defendant  guilty  should  have  been  set 
aside. 

(Syllabus  by  tbe  Court) 

Error  from  City  Court  of  Taldosta ;  O.  M. 
Smith,  Judge. 

Levi  Toliver  was  convicted  of  larceny,  and 
brings  error.  Reversed. 

S.  M.  Vamedoe,  for  plaintiff  In  error.  Jas. 
M.  Johnson,  Sol.,  for  the  State. 

ATKINSON,  J.  Judgment  leversed.  AU 
the  Justices  concnr. 


SWIFT  V.  STATE. 

(Supreme  Court  of  Georgia.   Nov.  S,  1906.) 

False  Pbetxnbeb— EhriDEircE. 

The  evidence  not  being  sufficient  to  show 
beyond  all  reaaonable  doubt  that  the  representa- 
tions relied  on  as  a  foundatioa  for  the  accusa- 
tion of  cheating  and  swindling  were  fala^  tiit 
court  erred  in  not  granting  a  new  triaL 
(Syllabus  by  tbe  Court) 

Error  from  City  Court  of  Douglas;  a  T. 
Boan,  Judge. 

A.  C.  Swift  was  CMUvlcted  of  swindling, 
and  brings  mor.  Bevosed. 
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Rosen  &  Heltb,  A.  J.  McDonald,  and  O. 
A.  Ward,  for  plaintiff  In  tfrrw.  W.  D.  Dick- 
enon.  SoL,  tar  the  State. 

ATKINSON.  J.  This  was  a  prosecution 
tor  swindling  and  dieatlng.  The  proaecntor 
claimed  that  the  accused  represented  to  him 
that  s  certain  number  of  ties  had  been  cut 
uader  a  contract  entered  Into  between  them, 
aad  that  on  the  faith  of  those  representations 
rarioDB  amonnts  of  money  bad  been  ad- 
vanced by  the  prosecutor  to  the  defendant 
It  was  also  contended  that  these  rf{»resenta- 
tlons  "Were  false  aa  to  the  niimb«  of  tlea, 
sod  the  prosecutor  was  thereby  defrauded 
and  cheated  on  account  of  the  advances 
Diade  In  excess  of  the  number  of  ties  cut. 
The  evidence  aa  to  the  number  of  ties  actual- 
ly cot  la  not  sufficient  to  show  beyond  all 
reasonable  doubt  that  the  representations  of 
the  accnaed  false.  Snch  b^ng  the  case, 
ttie  accused  should  not  bare  been  omTlcted 
ander  the  accnaatlon.  The  court  erred  in  not 
gnntinc  a  new  triaL 

Judgment  rerened.  All  the  Jiutieea 
cnncun 


ANTHONT  T.  BTATBL 

(Supreme  Court  of  Georgia.   Nor.  ft,  1906.) 

1.  iHrAnTft—CailllNAL  Besponsibilitt. 

As  was  expressly  ruled  Id  Vinson  t.  State, 
52  8.  E.  79.  124  Ga.  19.  "a  minor  who  has 
■rrived  at  the  age  of  criminal  responsibility 
may  l>e  oonvlcted,  under  the  act  of  1903,  of  the 
frandalent  practices  made  penal  by  that  act, 
althon^  a  contract  of  service  made  by  him 
may  not  be  dvllly  mforceable." 

2.  MaSTEB  and  SeBVANT— FaAUDDUNT  CON- 

TBACT— Intent— Evidence. 
While  proof  that  the  minor  left  the  aervice 
of  his  onployer  In  obedience  to  parental  author- 
ity will  saflBce  to  rebut  all  presumption  of  fratid- 
nlent  intent  (Howard  v.  State.  55  S.  E.  2Sd, 
126  Ga.  358),  yet  the  bare  fact  that  the  minor 
told  his  employer  tliat  he  had  yielded  to  the  com- 
tnand  of  a  stranger  to  go  to  work  for  him  can 
afford  the  minor  no  excuse,  in  the  absence  of  a 
satisfactory  showins  that  he  did  bo  under  fear 
of  dnresa,  rather  than  volantarily  and  with  the 
purpose  of  defrauding  his  employer  in  aooord- 
uux  with  a  previouBly  formed  Intent 

3.  Saui. 

The  evidence  In  the  present  case  was  such 
u  to  anthorlse  tin  conviction  of  the  accused, 
neo  upon  the  assumption  that  he  was  a  minor, 
vhicfa  IB  not  made  to  appear  In  tlw  recwd  otlin^ 
wise  than  Inferentially. 

(Syllabtw  by  the  Court) 

Error  from  City  Court  of  MlUer;  C.  Ol 
Bosh.  Judge. 

Dinlnun  Anthony  was  convicted  of  crime, 
and  brings  error.  Affirmed. 

W.  J.  Geer  and  Z.  D.  Harrison,  for  plaintiff 
in  error.  M.  L.  Stapleton.  SoL,  for  the  State. 

EVANS,  J.  Judgment  afflnned.  All  tke 
Justices  concur. 


SIMMONS  T.  STATD. 
(Supreme  Court  of  Georgia.   Nov.  0,  1906.) 

1.  Apfeal— Objcctionb  to  Evidence. 

No  question  for  decision  is  raised  by  as- 
signment ot  error  upon  the  overmling  of  an 
objection  to  the  admission  of  evidence,  unless  It 
api>ears  that  the  grounds  the  objection  were 
urged  before  the  court  below  on  the  trial  of 
the  case. 

[Ed.  Note. — Tor  cases  in  point,  we  Cent  Dig. 
vol.  16,  OHmhial  Law.  I  JtlSo.} 

2.  YAOBiJfOT— lNSTBraOTION& 

Where,  upon  the  trial  of  one  for  the  offense 
of  vagrancy,  ft  was  charged  in  one  count  of  the 
accnsation  that  the  defendant  is  a  '*professional 
gambler  living  in  idlraesa."  the  court  did  not 
err  in  refusing  a  request  to  charge  the  follow- 
ing: "Uoder  the  law  of  vagrancy,  the  gist  of 
the  otFense  is  the  failure  or  the  refusal  of  the 
offender  to  work,  when  mrk  Is  necessary  to 
support  himself." 
S.  Samb—Evidencb. 

No  error  of  law  Is  made  to  appear  in  the 
other  grounds  of  the  motion,  and,  there  being 
some  evidence  to  support  the  verdict,  the  Judg- 
mwt  refusing  a  new  trial  will  not  be  disturbed. 
<8yllabns  by  the  Court.) 

Error  from  Oltj  Ooort  of  Tlenna;  D.  I* 
Hoidereon,  Judge 

Jndsou  Simmons  was  oonvlcted  of  vag- 
rancy, and  brtn^  wror.  Affirmed. 

Bushee  A  Bushee,  for  plaintiff  in  error. 
W.  V.  Harvard,  Sol.,  and  EL  F.  Btroslar,  tor 
the  State. 

BECK,  J.  Judgment  afflrmeO.  All  the 
Justices  concur. 


DORSET  V.  STATE. 
(Supreme  Court  of  Georgia.   Nov.  9.  1906.) 

HouiciDB— Involqntabt  Manslauohteb. 

Under  one  phase  of  the  testimony,  the  law 
of  involuntary  ma&elaughter  in  the  commission 
of  an  unlawful  act  was  involved  In  this  case, 
and  it  was  erroneous  for  the  Judge  to  fail  to  in- 
struct the  Jury  on  thte  subject 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Klmsey,  Jndgb 

J.  T.  Dorsey  was  convicted  of  voluntary 
manslaughter,  and  brings  error.  BOversed. 

The  accused  was  Indicted  for  murder  and 
omvlcted  of  voluntary  manslaughter.  He 
assigns  error  upon  the  refusal  of  the  judge 
to  grant  a  new  trial.  The  transaction  result- 
ing In  the  death  of  the  deceased,  as  shown  by 
the  evidence,  was  In  substance  as  follows: 
The  accnaed  and  the  deceased,  on  the  nlgbt 
of  the  killing,  were  both  drinking,  and  It 
appears  that  they  had  had  some  controversy 
about  toking  a  drink  of  whisky.  This  quar- 
rel was  trivial  in  Itself,  but,  to  order  to  avoid 
any  further  trouble,  Eesee,  a  witness,  car- 
ried the  accused  across  the  street  and  en- 
deavored to  persuade  him  to  let  the  matter 
drop.  In  conversation  with  Kesee  the  ac- 
cused said  that  he  totended  to  kill  the  de- 
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ceased  nnleas  he  went  back  to  town,  and  this 
threat  was  made  more  than  once.  The  ae- 
cnsed  and  the  deceased  met  again,  tbe  ac- 
cused this  time  being  accompanied  by  bis 
kinsman.  Chunk  Dorsey ;  and  the  three,  with 
Kerne,  went  up  the  street.  Trouble  again 
arose  between  tbe  accused  and  the  deceased, 
and  also  between  the  deceased  and  Chunk 
Dorsey;  but  this  was  quieted.  Keaee,  beller* 
ing  that  no  further  trouble  was  to  be  antici- 
pated, left  the  deceased  and  the  two  Dcnrseys. 
and  returned  to  town.  The  deceased  had  with 
him  a  billiard  cue,  cut  down  so  that  it  was 
used  as  a  walking  stlt^  The  evidence  does 
not  disclose  the  exact  character  of  this  stl(^ ; 
but  tbe  Judge,  in  a  note  to  the  motion  for  a 
new  trial,  says:  ^nie  stick  was  introduced 
In  evidence^  and  Identified  as  the  one  used; 
and  it  was  the  large  end  of  a  billiard  em, 
about  four  feet  long  and  an  inch  or  more  In 
diameter  at  tlie  lai^  end.  The  deceased 
used  an  Insulting  epithet  to  the  accused,  and 
menaced  him  by  drawing  his  hands  from  his 
pockets  and  lioldlng  than  in  a  fighting  at- 
titude. It  does  not  appear  that  the  deceased 
had  any  weapon.  The  accused  thereupon 
struck  the  deceased  with  the  billiard  cue, 
and  knoc3eed  him  down.  The  deceased  arose 
and  struck  tiw  accused  several  licks,  appar- 
ently with  his  fl^  and  the  accused  again 
stmCk  the  deceased  with  the  billiard  cue, 
knocked  him  down,  and  rendered  him  uncon- 
scious. From  the  effect  of  these  blows,  the 
deceased  died  the  following  day. 

Thompson  &  Bell  and  H.  H.  Dean,  for 
plaintiff  In  error.  W.  A.  Charters,  Sol.  Gen., 
and  h.  M.  Johnson,  for  the  State. 

OOBB,  P.  J.  (after  stating  the  foregoing 
facts).  The  Judge  Instructed  the  Jury  fully 
on  the  law  of  murder,  voluntary  nuindaugh- 
ter,  and  homicide  resulting  from  reasonable 
fears  by  the  slayer,  as  well  as  homicide  re- 
sulting from  mutual  combat  Tbe  charge  con- 
tained no  reference  whatever  to  the  law  of 
Involuntary  manslaughter.  One  of  tbe  as- 
signments of  error  Is  based  upon  the  failure 
of  the  Judge  to  Instruct  the  Jury  upon  this 
subject,  and  this  assignment  Is  streuuously 
Insisted  upon  by  counsel.  Tbe  weapon  used 
was  before  the  Jury,  and  It  was  for  them  to 
determine,  by  an  Inspection  of  the  weapon, 
whether  It  was  oue  likely  to  produce  death. 
The  Jury  sbould  bare  been  fully  Instructed 
as  to  tbeir  duties  In  reference  to  this  quea- 
tlcm,  and  the  law  applicable  to  any  phase  of 
the  case  resulting  from  th^r  finding  as  to 
the  character  of  the  weapon  should  have 
been  embraced  In  the  Instructions  of  the 
Judge.  If  they  found  that  tbe  weapon  used 
was  one  likely  to  produce  death  In  the  man- 
ner In  which  It  was  used,  then,  If  the  ac- 
cused was  not  Justified  under  some  rule  of 
law  in  using  the  weapon  in  the  manner  and 
ut  the  time  at  which  he  used  It,  he  would  be 
guilty  of  murder  or  of  voluntary  manslaugh* 
ter,  according  to  whether  they  believed  that 
the  blow  was  stmdc  from  fnalloe  or  as  a  re* 


salt  of  passion  not  brought  about  I7  «n>rds 
alone^  If  the  Jury  ohonld  find  that  the  weap- 
on was  one  which  would  not  ordlnari^  pro- 
duce death,  and  therefbre  was  not  a  deadly 
weapon,  and  the  ciraunstancea  denxmstrated 
to  the  satisfaction  of  the  Jury  that  tiiere  was 
no  intention  to  kill,  then,  even  though  the 
blow  was  not  Justified,  the  accused  would 
be  gull^  only  of  the  ofTense  of  Involuntary 
manslaughter;  the  grade  of  which  he  would 
be  convicted  to  be  detomined  1^  whetha 
the  blow  was  inflicted  as  a  result  of  an  un- 
lawful act,  or  whether,  under  the  clrcnm- 
stancea,  he  was  Justified  In  striking  a  blow, 
but  In  administering  It  did  not  use  due  care 
and  drcumspectlon.  Under  one  view  of  the 
evldmce,  the  law  of  Involimtary  manslaugh- 
ter in  tbe  commission  of  an  unlawful  act 
was  certainly  involved.  It  Is  not  altogether 
clear  that  the  lower  grade  of  involuntary 
manslaughter  was  really  Involved  in  the 
case.  The  failure  of  the  Judge  to  Instruct 
the  Jury  upon  the  hl^er  grade  of  Invol- 
untary manslaughter  was  such  an  error  as 
constrains  us  to  reverse  the  Judgment  reus- 
ing a  new  trial.  See  Taylor  v.  State,  lOS 
Ga.  389,  34  S.  E.  2;  Parmer  v.  State,  112 
6a.  80,  37  S.  E.  120;  Chapman  v.  State,  120 
6a.  856,  48  S.  E.  350;  Jordan  r.  State,  124 
Ga.  780,  53  S.  E.  331. 

We  do  not  deem  It  necessary  to  discuss  at 
length  the  other  assignments  of  error,  foe 
none  of  them  alone  would  have  required  a 
reversal  of  tbe  Judg:meDt  and  any  error  that 
may  have  been  committed  in  the  instructions 
or  In  tbe  admission  of  evidence  will  no  doubt 
be  corrected  on  another  trial. 

Judgment  reversed.  All  Uie  Justices  001^ 
cur. 


WILLIAMS  T.  STATE. 
(Supreme  Court  of  Cteorgla.  Nov.  9,  1900.) 

1.  Parent  Ann  Chilo  —  ABAnDoiWEHT  or 

Child. 

"Under  repeated  ruUnRs  of  this  court.  In  or- 
der to  constitute  the  crime  of  abandonmeDt 
as  defined  in  Pen.  Code  1805,  S  114,  It  is  neces 
sary  that  tbe  child  shall  be  not  only  deserted, 
but  left  in  a  destitate  condition.  If,  notwith- 
standing the  desertion,  the  wants  of  the  child 
be  provided  for  by  others,  the  statutory  crime 
of  abandonment  Is  not  made  out."  Mays  r. 
State.  51  S.  E.  503,  12.?  Ga.  507.  and  citations. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  37,  Parent  and  Child,  H  176;  177J 

2.  Saub— Evidence.  * 

The  evidence  in  this  case  establlsSed  the 
fact  of  desertion,  but  not  destitution.  A  new 
trial  sfaonld  therefore  have  been  granted. 
(Syllabus  by  the  Cionrt) 

Error  from  City  (3ourt  of  Eastman;  W.  U. 
Clements,  Judge. 

Charlie  Williams  was  convicted  of  aban- 
doning his  child,  and  brings  error.  Revoked. 

J.  P.  Highsmith,  for  plalntifF  in  error. 
Cbas.  W.  Criffln,  Sol.,  for  tbe  State. 

COBB,  P.  J.  Judgment  reversed.  All  the 
Justices  concur. 
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McCBIMHON  r.  BTATa 

(Snpreme  Ooart  of  Gsorgia.  Not.  7,  lOOS.) 

L  CaniiirAi.  Law  —  DisqnALmoAiioiT  <tr 
JtntOB— Rxmw. 

When,  in  a  criminal  cue.  after  Terdict,  an 
attack  is  made  npon  a  jaror  npoD  the  groand 
that  he  wa«  not  impartial,  the  trial  Jodge  occu- 

Sies  the  place  of  a  trior,  and  his  flndfoit  that  the 
iror  ia  competent  will  not  be  reverBed,  unless 
aoder  all  the  facta  the  discredon  of  the  judge 
ia  manifestly  abused.  No  abuse  of  discMtion 
Appears  in  tills  case,  Jooes  t.  State,  44  8.  E. 
8T7.  117  Ga.  710  (4) ;  SalliTao  T.  State,  48  S. 
E.  040,  121  Oa.  18»  <4). 

[Ed.  Note.— For  casee  in  point,  see  Cent.  Dig. 
Tol.  15.  Criminal  Lew,  I 

i.  Sahb— New  Tbiai.. 

A  new  trial  will  not  be  granted  in  a  crim- 
Inal  case  becaose  of  the  relehonsbip  within  the 
prohibited  degrees  of  a  iuror  to  the  accused,  al- 
though sach  relationship  was  unknown  to  the 
accused  or  his  counsel  until  after  Terdict. 
Downinc  t.  State,  89  S.  B.  927, 114  Go.  80,  and 
citations. 

r&d.  Note^For  cases  In  point.  M  Cent  Dig. 
vol.  15.  Criminal  Law,  |  2223.1 

8.  HOMTCID*— VottlNTAET  MiNai-ATIOHTEB. 

There  was  evidence  aothoriiing  a  findinc 
that  the  aocnsed  was  gniltr  of  the  offense  of 
Tolontary  manslaoghter,  and  the  judge  did  not 
m  In  refusing  to  set  aside  the  verdict  fXMiTiciE- 
Ing  him  of  this  offense. 
(Syllabus  by  tho  Couft.) 

Brror  from  Superior  Court,  Coffee  County ; 
T.  A.  Parker,  Judge; 

James  McCrlmmon  was  cooTlcted  of  to1< 
notary  manslangbter,  and  brlnga  error.  Af- 
firmed. 

Rogers  A  Heath,  L.  a  Harrell,  Leri  O*- 
Bteen,  and  B.  S.  Fuller,  for  plalntlfE  in  error. 
Jdo.  W.  Bennett,  Sol.  Gen.,  and  Qnlncey  ft 
McDonald,  for  the  State. 

COBB,  P.  3.  Judgment  atOrmed.  All  the 
Justices  concur. 


MOSS  T.  8TATB. 
(Suprane  Court  of  Georgia.  Nor.  7,  1906.) 
1.  Houionn  —  MuTVAL    Cohbat  —  Iiisthito- 

TTOWfl. 

The  theory  of  mutual  combat  was  presented 
by  the  evidenoe,  and  a  charge  thereon  was  not 
inappropriate. 

2  C^janAL  Law— iNSTBUcnoNB. 

An  Instruction  to  the  jory  that  'there  te 
nothing  in  tills  case  that  you  are  to  consider  in 
arriving  at  a  verdict,  except  the  law  and  the 
evidence  and  die  statement  of  the  defeodant," 
is  not  too  restrictive  in  scope,  when  from  the 
context  it  is  apparent  that  the  court  only  in- 
tended an  admonition  that  the  jurj  were  not  to 
be  influenced  by  matters  extraneous  to  the  trial. 
(Syllabna  by  the  Court.) 

Error  frotn  Superior  Court,  Pulaski  Coun- 
ty; J.  H.  Martin.  Judge. 

Hardy  Moss  was  conrlcted  of  murder,  and 
brings  error.  Afflnned. 

Fort  ft  Grtoe,  for  plaintiff  In  error.  0.  Dl 
Orabam.  SoL  Gm..  and  John  O.  EEart,  Attar. 

Sen.,  for  the  States 

fi6  9J:.~81 


ETANS.  J.  Hardy  Moss.  Carroll  Daniel, 
Monroe  SmlUi,  and  Grant  Smith  were  joint- 
ly Indicted  for  the  murder  of  Will  Gilbert 
Tbe  defoidants  severed  on  the  trial,  and  the 
jury  returned  a  verdict  of  guilty,  with  a 
recommendation  to  life  imprlaonment  in  the 
penitentiary,  against  Hardy  Moss.  He  mov- 
ed for  a  new  trial,  which  being  refused,  he 
sued  out  a  bill  of  exceptions  complaining  of 
tbe  overruling  of  his  motion. 

1.  Sevwal  of  the  grounds  of  the  motion 
complain  that  the  court  erred  In  charging 
the  principle  stated  In  Pen.  Code,  1895,  {  73 : 
"If  a  person  kill  another  in  bis  defense,  It 
must  appear  that  tbe  danger  was  so  urgent 
and  pressing  at  tbe  time  of  tbe  killing  that. 
In  order  to  save  his  own  life,  the  killing  of 
tbe  other  was  absolutely  necessary ;  and  It 
must  appeal*,  also,  that  the  person  killed 
was  tbe  assailant,  or  that  the  slayer  had 
really  and  In  good  faith  endeavored  to  de- 
cline any  further  struggle  before  the  mortal 
blow  was  givffli** — because  there  was  no  ev- 
idence of  mutual  combat  or  mutual  Intuition 
to  fight  Looking  at  the  evidence  from  the 
standpoint  of  this  criticism,  we  find  these 
facts  testlfled  to:  There  was  a  "frolic"  at 
the  bouse  of  one  Hudson.  During  the  fes- 
tivities the  deceased  struck  a  woman  over 
the  head  with  a  pistol.  From  this  assault 
considerable  confusion  resulted,  during  which 
the  codefendants  of  the  accused  were  cursing 
and  quarreling  with  the  deceased.  One  wit- 
ness was  positive  that  the  accused  was  in 
the  house  at  this  time.  One  of  the  guests 
took  bold  of  tbe  deceased  and  carried  blm 
out  of  the  bouse,  closely  followed  by  all  of 
tbe  defendants.  When  they  bad  proceeded 
about  35  yards  from  the  house,  the  deceased 
asked  Grant  ktaltb,  "What  have  I  done  to 
you  boys?"  and  Grant  replied,  "You  ain't  the 
only  damn  man  here."  Several  other  words 
passed  between  tbe  accused  and  Grant  Smith, 
the  purport  of  which  is  not  narrated.  At 
this  point  the  accused  ran  to  tbe  bouse  and 
quickly  returned  with  bis  gun.  Just  as  he 
rejoined  the  others,  Grant  Smith  fired  his 
pistol  at  the  deceased,  who  fired  at  Grant 
Smith.  Then  the  accused  fired  at  the  de- 
ceased with  a  gun.  infilcting  tbe  mortal 
wound.  Afterwards  the  other  defendants 
fired  at  the  deceased  with  pistols,  and  tbe 
deceased  also  fired  again.  It  also  appeared 
that  when  the  accused  ran  tot  bis  gun  and 
was  returning  to  tbe  place  of  the  homicide, 
the  accused  said,  with  an  oath,  that  "he 
would  kill  him,"  evidently  r^errli^  to  the 
deceased.  The  defendant  In  his  statonent 
said  that  oa  the  day  of  tlie  homicide  he  had 
]>ur^aaed  tbe  gun  which  Iw  had  with  him. 
"When  I  first  got  to  tbe  frolic,  I  went  in  the 
bonse,  and  stayed  a  f^  minutes,  and  come 
out  on  the  porch  and  set  down.  A  few  min- 
utes before  I  went  baak  tn  the  house  th^ 
got  to  rowing.  I  pitted  up  my  gun  add  put 
It  under  my  arm  and  started  home,  not  bar- 
ing any  words  with  them.  When  I  got  np 
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the  path  going  on  home,  Will  walked  np. 
When  he  got  right  against  me,  he  said,  'I 
will  kill  every  one  of  you  God  damn  sons  of 
bitches!'  and  Will  shot  Grant,  and  put  Into 
shooting  at  the  crowd,  and  shot  this  bole 
through  my  coaL  I  just  raised  my  gun  and 
shot  him.  I  dldnt  Intend  to  kill  him  because 
I  was  not  mad  with  him  at  all."  The  code- 
fendants  of  the  accused  testlfled  In  his  be- 
half that  the  deceased  shot  first  WhMi  it 
is  considered  that  all  the  defendants  were 
armed ;  that  some  of  them  had  a  quarrel  In 
the  bouse  with  the  accused,  and,  when  the 
accused  was  being  taken  away  by  a  peace- 
maker, all  of  them  closely  followed;  that 
the  altercation  of  words  was  continued  on 
the  outside  of  the  house,  pending  which  the 
accused  quickly  armed  himself  and  returned 
to  the  scene  before  the  shooting  b^an ;  that 
the  deceased  was  armed  also ;  that  the  ac- 
cused asserted  that  the  deceased  threatened 
the  whole  crowd  before  the  shooting— we 
think  It  was  propa-  to  charge  on  the  law 
of  mutual  combat. 

2.  The  court  charged  as  follows :  •'Gen- 
tlemen of  the  Jury,  there  la  nothing  In  this 
case  that  you  are  to  consider  in  arriving  at 
n  verdict  except  the  law  and  the  ertd^ce 
and  the  statement  of  the  defendant"  It 
complained  that  this  charge  excluded  from 
the  consideration  of  the  jury  the  argument 
of  counsel,  the  number  of  witnesses,  their 
manner  of  testifying,  and  their  interest  or 
want  of  interest  In  the  case.  We  do  not 
think  this  charge  so  restrictive  In  its  scope 
as  Is  contended  in  the  assignment  of  error 
When  considered  In  connection  with  its 
place  In  the  general  charge.  It  Is  apparent 
that  this  Instruction  was  but  an  admonition 
to  the  jury  not  to  be  afTected  by  any  extra- 
neons  influence.  The  evidence  warranted  the 
verdict  and  we  see  no  reason  for  ordering 
a  new  trial. 

Jndgmoit  afflnned.  AH  the  Justices  con- 
enr. 


.  KELLY  V.  STATE. 
(Supreme  Court  of  Georgia.  Nov.  7,  1908.) 

1.  Obscenity— In  nicTMENT. 

It  is  not  necessary,  in  an  liidictment  for 
using  profane,  obK<>ne  and  vulgar  lanftuafce  in 
the  presence  of  a  female,  to  chnrge  that  the 
lauKuage  was  used  of  or  to  another, 

2.  Same— EvinENCR. 

The  evidence  authorized  the  verdict  and 
DO  sufficient  reason  appears  for  granting  a  new 
trial. 

(Syflabus  by  the  Court.) 

Error  from  Superior  Oonrt,  Baker  Connty; 
W.  N.  Spence,  Judge. 

W.  H.  Kelly  was  convicted  of  using  pro- 
fane language  In  the  presence  <a  a  female, 
and  brings  error.  Afflnned. 

Benton  Odnm  and  A.  8.  Johnson,  for  plain- 
tiff In  error.  W.  E.  Wooten,  SoL  Gen.,  .and 
L  J.  Hofmayer.  for. the  Stat& 


COBB.  P.  J.  Kelly  was  Indicted  for  using 
profane,  obscene,  and  vulgar  language  In  the 
presence  of  a  female;  the  langnage  nsed  be- 
ing, "Have  sexoal  intercourse  with  me."  A 
demurrer  to  the  indictment  was  filed  upon 
the  gronnd  that  It  was  not  alleged  that  the 
langnage  was  nsed  to  or  of  anothw.  The 
demurrer  was  overruled,  and  the  defendant 
excepted.  After  a  trial  the  accnsed  wan 
found  guilty,  and  moved  for  a  new  trial 
on  the  general  grounds.  This  motion  was 
overruled,  and  to  this  Judgment  he  excepted. 

It  is  not  necessary  to  allege  that  profane 
and  vulgar  language  used  In  the  presence  of 
a  female  was  nsed  of  or  to  anoUier.  "One 
who  uses  vulgar  and  obscene  langnage  tn  the 
presence  of  a  female  Is  guilty  of  a  vlolaticm 
of  the  law,  whether  the  langnage  la  nsed  to 
or  of  another  or  not"  Mcintosh  v.  State,  116 
Oe.  546,  42  S.  B.  7^  The  evidence  amply 
anthwlzed  the  verdict  It  Is  contended  that 
the  langnage  set  out  is  not  vulgar  or  obscene. 
It  appeared  that  the  words  were  nsed  to  a 
female,  and  there  can  be,  under  the  evidence 
and  drcumstances  under  which  they  were 
used,  no  doubt  of  their  vulgarity  and  obscen- 
ity. Dlllard  v.  State,  41  Ga.  278.  It  was 
further  contended  that  the  bad  character  of 
the  female  furnished  sufficient  provocation 
for  the  use  of  the  language,  and  therefore  It 
did  not  appear  that  the  words  were  nsed 
without  provocation.  The  evidence  was  In 
conflict  as  to  the  character  of  the  female. 
In  addition  to  this,  bad  character  of  a  female 
cannot  be  taken  as  a  license  for  the  nse  of 
obscene  and  vnlgar  langnage  to  such  fenuUe. 
See  Brady  v.  State.  48  Ga.  811. 

Counsel  contends  that  the  evidence  Is  In- 
sufficient to  authorize  the  verdict  for  the  rea- 
son that  it  nowhere  appears  that  the  prosecu- 
tor is  a  female.  There  is  no  distinct  state- 
mmt  to  this  effect  by  any  witness.  Tbr 
prosecutor  Is  sworn  In  the  case  as  Mary  3. 
Hair,  and  is  referred  to  by  witnesses  as  Mrs. 
Hair.  The  accused,  in  his  statement,  when 
speaking  of  the  prosecutor,  nsed  the  personal 
pronouns  "she"  and  "her."  When  all  the  dr- 
cumstances In  evidence  are  taken  Into  con- 
sideration, the  Jury  were  fully  authcHlzed  to 
find,  to  the  exclusion  of  a  reasonable  doubt 
that  the  prosecutw  was  a  female.  See,  In 
this  connection.  Jolce  v.  State.  58  Ga.  60. 

-Tudgment  affirmed.  All  the  Justices  con- 
cur. 


FITZGERALD  v.  STATR 
(Rnpreme  Court  of  Georgia.  Nov,  7,  1906.) 
1.  Cbtmtnat,  Law  —  CoiiTiHUAircK  —  Absehci 

OF  WrrNRSSES. 

Where  a  grand  jury  returned  in  open  court 
a  special  presentment  against  a  defendant  od 
the  20tb  day  of  March,  charginr  him  with  keep- 
ing open  a  tippling  houae  on  toe  Sabbath  day. 
he  having  been  arrested  and  bound  over  some 
weeks  before  for  the  ofFense.  and  snch  present, 
ment  was  entered  on  the  mlnatea,  and  no  effort 
was  made  by  him  to  secure  snbpoenas  and  obtaio 
the  presenoe  of  two  certain  wltnenes  until 
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March  27tb.  when  vnhpoenaa  were  issued,  and 
he  caused  other  lubpcenas  for  the  same  witnesses 
to  be  isMued  on  March  28th,  too  late  to  be 
■erred  In  time  to  procure  the  presence  of  the 
witnesses  at  the  trial  on  March  30tb,  the  wit- 
nesses resldins  In  other  coontiet,  and  no  reason 
being  shown  tor  the  delay,  or  why  be  had  not 
caused  them  to  be  served  and  procured  their 
presence  In  due  time,  there  was  no  abuse  <tf  dis- 
cretion in  OTerrulins  a  motion  to  contlnne  the 
case  on  account  of  tiieir  absence. 

fGd.  Note. — For  cases  In  point,  see  Oent  DIf. 
VOL  14.  Criminal  Lew,  M  1836, 1S37.] 
2.  Saio. 

This  cue  dllfen  from  that  ot  Bamaer  t. 

State.  60  &  EL  167,  126  Ga.  410.  In  which  it 
was  shown  that  the  attendance  of  the  absent 
witnesses  coold  not  be  procured  before  the  trial 
b7  the  use  of  due  ditlgenoft, 
(S^llabas  br  the  Ooort.) 

Error  from  Snperior  Court,  Wilcox  Oonn- 
ty;  J.  H.  Martin,  Judge. 

Perry  Fitzgerald  was  conTicted  of  Tlolat 
Ing  the  liquor  law,  and  brings  error.  Af- 
firmed. 

E.  H.  WtlUanu  and  J.  li.  Bankston,  fof 
plaintiff  ta  earn,  SL  D.  Grabam,  BoU  Gm., 
tor  the  State. 

LTTMFKIN,  J.  Judgment  affirmed.  All 
the  JoBtlceB  omcar. 


WALKBB  T.  STATU 
(Snprone  Goart  of  Georgia.  Mot.  8,  1906.) 
L  CBnciiTAi.  Law— New  Tbiax«— N^lt  Difl- 

COVEBED  ETIDKHCK. 

The  alleged  newly  discovered  evidence  was 
cumulative  and  impeaching  in  its  character,  and 
the  discretion  of  the  Jodge,  exerdsed  in  refMing 
to  grant  a  new  trial  npon  this  ground,  will  not 
be  controlled. 

[Ed.  Note.— For  cases  in  _point,  see  Cent.  Dig. 
vol.  15.  Criminal  Law.  H  13^2330.] 

2.  Same— BviDEncK. 

The  other  rulings  complained  of  were  not 
eiroueoas  for  any  of  the  reasons  assigned.  The 
evidence  authorized  the  verdict,  and  no  sufficient 
resMm  has  been  shown  for  reversing  the  Judg- 
ment. 

(Syllabos  by  the  Court.) 

Error  from  City  Court  of  Tlemia;  D.  L. 
Henderson,  Judge. 

Martha  Walkw  was  conTicted  of  crimes 
and  brings  error.  Affirmed. 

Watts  Powell,  for  plalntUT  In  error.  W. 
T.  Harvard,  BoL,  and  B.  F.  Stroslw,  for  flw 
State. 

CX)BB,  P.  J.  Jndgmuit  affirmed.  All  the 
jQstlcea  GMunr. 


PITNAWAY  T.  HODGE. 

(Supreme  Court  of  Georgia.  Nor.  8,  1906.) 

CanitNAi.  Law— Sentence— Fine— DisoHABOB 
ON  Patuent— Reasonable  Time. 

Where  a  misdemeanor  convict  is  sentenced 
hr  the  court  in  the  altematiTe.  (Utecting  service 
npon  tiie  cbafai-«ang  for  the  term  oi  12  months 
and  to  be  discharge  npon  the  payment  of  a 
fine;  It  la  the  duty  ot  the  court,  in  the  exercise 


of  Its  discretion,  to  prescribe  a  rensonable  time 
within  which  to  pay  the  fine.  If  the  conrt  (ails 
to  prescribe  such  reanonable  time,  the  law  will 
allow  the  convict  a  reasonable  time  within  which 
to  pay. 

(a)  Where  the  court,  by  Inadvertence,  pre- 
scribes two  limits  of  time  within  which  to  pay 
the  fine,  which  are  so  oonfllctinK  aa  to  be  Ir- 
reconcilable—as,  for  instance:  (1)  '*The  defend- 
ant may  be  discharged  at  any  time  before  the 
end  of  sentence;**  (Z\  "Ave  days  given  to  pay 
this  fine'*— such  cooflict  will  render  Ineffectual 
the  attempt  to  prescribe  a  definite  time,  and 
neither  provision  should  be  regarded.  In  such 
case  the  law  will  declare  what  Is  a  reasonable 
time; 

(b)  Under  the  facts  in  this  case,  the  alterna- 
tive floe  and  costs  were  tendered  within  a  rea- 
sonable time,  and  should  have  been  accepted,  and 
the  prisoner  discharged,  upon  the  payment 
thereof. 

[Ed.  MotSt^For  eases  In  pc^t,  see  Oant  Dig. 
roL  28,  Fines,  |  aa] 

Evans  and  Beck,  JJ.,  itlSsinHni 
(Syllabus  by  the  Ckinrt) 

Error  from  Superior  Court,  Waahlnctoil 
Coun^;  B.  L.  Bawlings.  Judge. 

Habeas  corpus  on  the  petition  of  A.  P. 
Dunaway  against  Peter  Hodge.  On  dmlal 
of  the  application,  petiUoDer  brings  error. 
Reversed,  on  conditioDs. 

Biblaj  ft  UcWborter,  tor  plaintiff  In  wror. 
Ifarrln  L.  Groaa  and  Drau  A  Vtnaia,  tot  de- 
fendant In  tfrw. 

ATKINSON,  J.  Thto  la  a  writ  Of  habeaa 
ootpna,  brought  against  the  authorities  of 
Waahlngtra  county,  for  the  dlsdiarge  of  Mat- 
thew WUUngham  frran  tli^r  cnsto<^.  It  ap- 
pears that  WllUngliam  bad  beoi  omTicted  of 
a  misdemeanor  In  the  anq^lor  court  of 
Washington  countgr.  Aftw  Ua  oonvictlon  the 
court  Imposed  a  aaitence  upon  bim  as  fol- 
lows: "Whereupon  It  la  ordered  that  the  said 
Matthew  WlUlngham  be,  and  Is  hereby,  a«H 
tmced  to  wqA  In  the  ctaaln-gang  on  tbe  pub- 
lic works,  or  on  such  other  works  as  the 
connt;  authorities  of  said  county  may  em- 
ploy the  chain-gang,  for  the  term  of  12 
months  from  the  date  of  reception  in  said 
cbalu-gang.  The  defendant  may  be  dischai^ 
god  at  any  time  before  the  end  of  eenteoce 
on  payment  of  the  sum  of  $100.  all  cost,  to 
the  proper  officers.  Five  days  given  to  pay 
this  fine.  This  7th  day  of  September.  1806." 
After  five  days  expired,  to  wit,  on  the  22d 
day  at  September,  1906,  the  said  WlUIngham, 
tiirough  his  representative,  the  plaintiff  In 
the  case,  made  a  1^1  tender  of  the  fine  and 
all  costs  to  the  proper  officers,  and  demanded 
the  discharge  of  the  defendant  from  the  cus- 
tody of  the  county  authorities.  The  demand 
was  refuaed,  and  the  prisoner  held  in  cus- 
tody. Uptm  hearing  the  application  for  dis- 
charge of  the  prisoner,  the  court  denied  the 
application,  and  the  plaintiff  excepted,  and 
assigns  errror  on  the  refusal. 

Under  the  contentions  of  the  parties,  the 
whole  case  turns  upon  the  construction  of 
the  sentence  of  the  court  It  is  contended 
by  the  plaintiff  In  error  that  the  tender  of 
tb»  flne  and  costs  shoold  bare  beoi  acc^ted. 
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and  th«  prisoner  discharged,  and  by  the  de- 
fendant In  error  that  the  limit  of  time  pro- 
vided In  said  sentence  for  the  payment  of 
the  fine,  being  fire  days  only,  had  expired, 
and  that  It  was  not  the  right  of  the  accused 
after  that  time  to  pay  the  fine  and  be  dis- 
charged. Pen.  Code  1890.  |  lOSl,  ifforides 
that  "every  fine  Imposed  by  the  court  under 
tho  anthority  of  this  Code  shall  be  paid  Im- 
mediately, or  within  such  reasonable  time 
as  the  court  may  grant"  While  this  sec- 
tion Is  not  mandatory  with  raference  to 
fines  whidi  an  within  the  dIscTetl<m  of  the 
court,  as  in  cases  of  altematiTe  pnnlshmenta 
after  conviction  of  mlsd^eanor,  yet  It  may 
be  borne  in  mind  with  a  view  of  determining 
the  policy  of  the  law.  In  misdemeanor  cases 
It  Is  within  the  discretion  of  the  court  as  to 
wbetho-  a  fine  shall  be  Imposed,  to  operate 
as  a  dlsctiai^e  from  prison  or  work  on  the 
cbato-gang.  It  Is  but  reasonable  that  the 
court  should  have  like  discretion  to '  grant 
time  to  the  convict  within  which  to  pay. 

It  affirmatively  appears  from  the  sentence 
tiiat  It  was  not  the  Intention  of  the  court  in 
any  event  to  require  the  Immediate  payment. 
The  court,  in  the  exercise  of  its  discretion,  un- 
dertook to  provide  a  deflnlte  future  time  with- 
in which  the  defendant  should  be  permitted 
to  pay  the  fine  and  be  discharged.  Unfortu- 
nately, In  specifying  that  time,  the  court  made 
two  distinct  provisions,  which  were  directly 
opposed  to  each  other — we  to  the  effect  that 
the  defendant  might  be  discharged  at  any  time 
before  the  end  of  the  sentence,  on  payment  of 
the  fine,  and  the  other  to  the  effect  that  the  de- 
fendant should  have  only  five  days  within 
which  to  pay  the  fine.  The  most  reasonable 
view  to  take  of  the  case  is  that  the  court 
intended  to  exercise  Its  discretion  by  allow- 
ing a  definite  time  within  which  to  pay  the 
flue,  but  by  Inadvertence,  while  entering  up 
the  Judgment,  embraced  therein  the  two  an- 
tagonistic provisions  above  referred  to.  In 
such  case,  one  provision  destroys  the  other, 
and  neither  should  be  held  etrectiv&  1  Black 
on  Judgments  (2d  Ed.)  p.  9,  a  I,  8  S.  In  the 
case  of  Gage  v.  Downey,  94  Cal.  241,  29  Pec. 
635,  It  was  held:  "Where  a  court  inadvert- 
oitly  determines  two  matters  standing  In 
snch  opposition  as  to  be  Incapable  of  an  har- 
monious construction — as,  for  Instance,  that 
the  same  property  belongs  absolutely  to  each 
of  two  persons — the  decision  is  of  no  effect" 
The  fact  that  the  court  attempted  to  extend 
the  Ume  for  the  payment  of  the  fine  indi- 
cates affirmatively  tliat  it  was  Its  purpose  to 
grant  a  reasonable  extension.  Having  failed 
to  specify  the  particular  number  of  days 
which  the  court  Iiad  In  mind  to  fix  the  limit 
of  the  reasonable  time,  the  matter  Is  left  for 
the  law  to  say  what  would  be  a  reasonable 
time. 

The  fhcts  disclose  that  within  15  days  aft- 
er the  fine  was  Imposed  a  legal  tender  of 
the  fine  and  all  costs  was  made  to  tbe  prc^r 
authorities.  We  hold  that  as  a  matto:  of 
lav  thU  tender  was  within  a  reasonable 


(Ga. 

time,  and,  under  the  alternative  sentenoe  ot 
the  court,  should  have  J)een  accepted,  and  the 
prisoner  discharged.  In  the  case  of  Broom- 
head  V.  Ohlsolm,  47  6a.  393,  this  court  says: 
"If  the  court  may  grant  reasonable  time 
where  the  fine  Is  peremptory  (Code  1868, 
S  45G5),  much  more  should  reasonable  time 
be  allowed  where  the  fine  Is  alternative" 
The  Code  provIsl<m  referred  to  there  was 
in  the  Code  of  1868,  and  should  have  been 
section  4561;  but  It  was  substantially  the 
same  as  that  to  which  we  have  referred  In 
the  b^cbmlng  of  this  opInlcHL  In  the  same 
case  the  court  held:  "The  judge  before  whom 
a  prisoner  Is  convicted.  In  passing  an  alter- 
native sentence  of  flue  or  imprisonment, 
should  fix  some  reasonable  time  within  which 
the  fine  must  be  paid.  If  he  fall  to  do  so, 
the  convict  has  at  least  a  reasonable  time 
within  which  to  pay  the  fine.  Where  the 
imprisonment  Is  for  four  months  from  the 
12th  ot  March,  and  the  fine  of  $60  Is  paid 
on  the  2d  of  April,  the  time  is  not  unreason- 
able." We  think  that  dedslon  controls  this 
case.  It  was  a  matter  of  discretion  with  the 
trial  Judge  as  to  whether  he  should  impose  a 
B«itence  In  the  alternative:  Whm,  In  the 
exercise  of  that  discretion,  he  did  Impose  an 
alternative  sentence,  the  law  required  him 
to  give  reasonable  time  within  which  to  pay 
the  fine;  and  whether  the  Judgment  be  silent 
as  to  an  Intent  to  grant  time,  or  It  show 
affirmatively,  as  In  the  present  case,  that 
there  was  an  Intent  to  grant  time,  though 
by  mistake  no  deflnlte  time  was  fixed,  the 
law  would  allow  the  defendant  a  reasiMiable 
time  within  which  to  pay. 

Judgm^t  reversed,  with  direction  that 
defendant  be  permitted  to  pay  his  fine  and 
costs  of  court,  and  then  to  he  discharged; 
otherwise,  to  be  held  In  custody.  All  the 
Justices  concur,  exc^t  BVANS  and  BI1GE» 
JJ.,  who  dissent 


WALL  V.  STATE. 
(Supreme  Court  of  Georgia.  Nov.  7,  1906.) 

1.  HOUTCIDB  -~  VOLUNTABT  MANBUUGBTEB  — 

BVIOENOE. 

Where  one  without  malice,  and  not  nnder 
such  circumstances  as  wonld  justify  or  excuse 
the  killing,  volantaril;  kills  another,  being  Im- 
pelled so  to  do  by  that  sndden  violent  Impulse 
of  paBSlon  supposed  to  he  Irresistible,  prodaced 
by  some  actual  aasanlt  upon  the  person  killing, 
or  an  attempt  by  the  person  killed  to  commit  a 
serlouB  personal  injury  upon  the  person  killing, 
or  by  other  equivalent  arcumstancei  soffident 
to  Justify  the  excitement  of  such  passion,  then 
the  homicide  would  t>e  voluntary  manslaughter. 
The  evidence  In  this  case  discloses  such  facta 
as  would  authorize  the  Jury  to  conclude  that 
the  accused  took  the  life  of  ths  deceased  under 
such  circumstances  as  to  make  Urn  guilty  of 
the  offense  above  named. 

[Ejd.  Note.— For  caaea  In  point,  see  Oent.  Dig. 
vol.  26,  Homicide,  §  68.] 

2.  CsnrinAi.  Law— Motioh  tob  New  Tsxai^ 
JvBT— Objections. 

The  objection  to  a  juror  tliat  his  name  does 
not  appear  in  the  jury  box,  being  an  objectitm 
propter  defectum,  must  be  made  when  the  juror 
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Is  put  upon  the  accnied.  and,  if  not  then  nrged, 
will  not  afterwardi  avail  at  a  gronnd  of  motion 
for  a  new  triaL  The  evidence  inbnUtted,  aeek- 
ing  to  impeach  the  Juror,  disclosee  oo  reason 
wh7  he  should  not  have  served,  except  that  hii 
name  was  not  In  the  Jury  t»z.  The  court  hav- 
ing so  found,  it  was  not  erroneoos  for  the  court 
to  refuse  to  crant  a  new  trial  on  the  ground 
of  the  disqQaiiflcation  of  the  jnror. 

[Ed.  Note.— For  cases  In  point,  see  Out  IMg. 
vol  15,  Criminal  Law,  |  2^.] 

8.  Saw— MiNTAi.  Ikcomtetkhct  of  JtraoB. 

The  mental  incapacity  of  a  Juror  is  not 
groond  of  objection  propter  defectum,  and  may 
be  urged  after  verdict  as  a  ground,  if  not  known 
to  the  accused  at  the  time  of  accepting  him,  and 
may  constitute  a  good  ground  of  a  motion  for 
DOW  trial,  tn  such  case  the  Judge,  upon  hearing 
the  motion  for  new  trial,  will  bear  evidence,  and. 
in  the  light  of  the  evidence,  it  ii  bis  duty  to 
pass  upon  the  competency  of  the  Juror.  The 
evidence  introduced  relative  to  the  mental  con- 
dition of  the  Juror  Piatt  In  the  present  case 
was  safRcient  to  anthorize  the  court  to  find  him 
competent. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig. 
vol.  15,  Orimlnal  Law,  U  ^1-2234.] 

4.  Sahi. 

Where  a  Jnror  is  sought  to  be  Impeached 
after  verdict,  upon  the  ground  that  he  was  preju- 
diced against  the  accused,  the  judge,  in  passing 
upon  the  motion  for  new  trial,  will  hear  evf 
dence  upon  the  ground  of  impeachment,  and  if 
the  evidence  sustains  the  ground  of  Impeach- 
ment, a  new  trial  should  be  granted.  But  in 
this  case,  tbe  evidence  upon  that  question  Is 
Buffident  to  Justify  tbe  court  in  holding  the 
juror  competent,  and  there  was  no  error  in  re- 
fusing to  grant  a  new  trial  upon  that  ground. 
An  to  whether  tbe  voir  dire  act  of  1856  (Acta 
1855-60,  p.  231).  where  the  diequaHfication  of 
the  juror  resulted  from  the  formation  "or"  ex- 
pression of  an  opinion,  hoa  been  changed  by  aub- 
sequoiit  l^islation,  ao  as  to  make  the  disqualifi- 
ration  result  from  the  formation  "and"  expres- 
sion of  opinion,  it  Is  not  necessary  here  to  de- 
cide. 

[Bd.  Note.— For  cases  in  point,  see  Gent  Dig, 
vol.  15,  Criminal  Law,  SS  2384-2386.] 

li.  Homicide— Instrdctioks. 

There  was  no  such  error  In  tbit  various  ex- 
tracts from  tbe  charge  of  the  court  on  which  er- 
ror is  assigned,  or  in  the  refusal  of  requests  to 
cham,  or  in  any  other  ruling  of  the  court,  as 
would  authorize  a  Judgment  of  reversal  for  any 
reason  assigned.  The  evidence  authorized  the 
verdict,  and  having  received  the  approval  of  the 
trinl  Judge,  the  judgment  refusing  a  new  trial, 
will  not  oe  reversed. . 
(Syllabus  by  tbe  Court) 

Error  from  Superior  Court,  Richmond 
Gonnty;  H.  C.  Hammond,  Judge. 

J.  S.  Wall  was  convicted  of  murder,  and 
brings  error.  AfSrmed. 

Austin  Branch  and  J.  R.  Lamar,  for  plalo- 
ticr  in  error.  J.  8.  Reynolda,  SoL  Gen., 
and  Salem  Dutcher,  for  thn  State. 

ATKINSON,  J.  1.  Tbe  defendant  vras  not 
convicted  of  murder,  and  it  Is  not  necessary 
to  discuss  tbe  case  upon  that  theory.  He 
was  not  acquitted,  and  we  may  at  once  in- 
quire if  there  was  error  In  falling  to  acquit 
It  Is  contended  that  he  should  have  been  ac- 
quitted, first  because  the  accused  shot  In 
self-defense;  second,  because  he  shot  under 
the  fears  of  a  reasonable  man  that  tbe  de* 
ceased  wss  about  to  commit  a  felony  iqKm 


his  person.  The  establlshmoit  of  either  of 
these  defenses  ought  to  accomplish  bis  ac- 
quittal. But  tbe  jury  are  the  Judges  of  the 
facts,  and  upon  evidence  sufflcl^t  to  support 
their  finding  they  have  fonnd  that  the  de- 
ceased did  not  shoot  in  self-defense,  or  un- 
der the  fears  of  a  reasonable  man.  The 
presldlog  judge  has  approved  that  finding, 
and  we  see  no  gronnd  to  set  his  judgment 
aside.  The  defendant  was  convicted  of  vol- 
untary manslaughter,  and  the  main  question 
is :  Does  tbe  evidence  support  this  convic- 
tion? It  Is  not  disputed  that  he  took  tbe 
life  of  the  deceased  by  means  alleged  in  the 
indictment  The  killing  was  voluntarily  ac- 
complished by  shooting.  If  the  shot  was 
fired,  not  with  what  the  law  d^es  as 
"malice,"  and  not  onder  such  circumstances 
as  would  justify  or  excuse  tbe  killing,  but 
as  the  result  of  that  sudden  violent  Impulse 
of  passion  supposed  to  be  Irresistible,  pro- 
duced by  some  actual  assault  upon  tbe  per^ 
son  killing,  or  by  an  attempt  by  the  person 
killed  to  commit  a  serious  personal  Injury  on 
the  person  killing,  or  by  other  equivalent  cir- 
cumstances, sufficient  to  justify  tbe  excite- 
ment of  such  passion,  then  tbe  homicide 
would  be  voluntary  manslaughter.  Upon 
this  theory  of  the  case  the  evidence  is  oon> 
flicting,  but,  In  onr  opinion,  there  Is  suffldoit 
evidence  to  support  the  verdict  From  tbe 
testimony  of  one  ot  tbe  wltnesseB  for  the 
state,  there  were  opprobrious,  nnprorcfted 
words  ad^essed  by  the  accused  to  the  de- 
ceased. The  insnit  was  respited  by  an  act- 
ual and  violent  batteryt  fcdlowed  1^  tbe  re- 
treat of  the  accused,  punned  by  the  deceased 
in  a  violent  manner,  until  the  firing  was  ac- 
complished, and  ttie  deceased  staggered  and 
fell.  The  Jury  may  have  been  of  tbB  opinltm 
that  tibe  battery  was  dl^roportioned  to  the 
(^ense  given,  and  that  tbe  pursuit  of  tbe 
defendant  afterwards  by  the  deceased  was 
unjustified  and  amounted  to  tbe  "actual  as- 
sault" contemplated  In  the  law  of  voluntary 
manslaughter,  and  they  may  have  found  that 
the  assault  did  produce  sudden  and  Irresis- 
tible passion  In  the  bnast  of  the  accused 
which  Impelled  him  to  fire  the  fatal  shot. 
The  Jury  are  the  exd  lalve  Judges  of  tbe 
emotions  and  passions  if  the  accused  at  the 
time  of  the  fatal  rencc  outer,  and  if,  under 
tbe  evidence  In  this  cafe,  they  were  of  the 
opinion  that  the  defi  mdant  inflicted  the 
mortal  wound  Impelleil  by  passion  such  as 
described,  produced  in  Uie  manner  Indicated, 
without  any  mixture  of  malice,  and  not 
under  circumstances  which  would  justify 
or  excuse  the  homicide,  the  only  proper 
verdict  was  that  finding  the  defendant  guilty 
of  voluntary  manslaughter.  See,  In  this  con- 
nection, Jenktais  v.  State,  123  6a.  527,  51  S. 
E.  098;  Williams  v.  State,  125  Oa.  804.  M  S. 
E.  108. 

2.  The  motion  for  new  trial,  among  other 
things,  cranplalned  that  A.  L.  Anderson  was 
a  qualified  juror,  as  appeared  from  the  jury 
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list  of  the  coontT',  and  that  A,  A.  Anderson 
appeared  la  bis  place  and  was  accepted  as 
a  Juror,  and  that  A.  A.  Anderson  was  not  In 
the  jury  box.  This  ground  is  supported  by 
the  affidavits  of  coonsel  and  the  accused, 
both  of  whom  swore  that  they  did  not  know 
of  this  substitution  until  after  the  verdict 
In  reply  the  state  Introduced  affidavits  of 
certain  persona.  In  effect  as  follows:  (a) 
Affidavit  of  A.  L.  Anderson  to  the  effect  that 
he  was  summoned  by  the  sheriff,  under  that 
name  (a  copy  of  the  summons  being  attached 
to  this  affidavit),  and  that  whenever  his 
name  was  called  It  was  called  as  A.  L. 
Anderson,  and  that  he  answered  to  that 
name;  that  he  was  acquainted  with  B.  G. 
Wall,  the  father  of  the  accused,  and  had 
been  acQualnted  with  him  for  two  years; 
that  he  met  him  and  spoke  to  blm  In  the 
courthouse  before  he  was  sworn  as  a  juror ; 
that  at  the  time  he  was  placed  upon  voir 
dire^  B.  O.  Wall,  the  father  of  the  accused, 
was  sitting  with  the  accused  and  his  coun- 
sel, (b)  An  affidavit  of  B.  W.  Anderson,  the 
father  of  A.  L.  Anderson,  to  the  effect  that 
his  full  name  was  Artemua  Lazenby  Ander- 
son, that  he  was  23  years  of  age,  and  had 
lired  In  Richmond  county  aU  his  life.  From 
tbflw  affidavits,  the  Judge  could  find  that 
tbB  Jaror  who  aiq;»eared  and  was  selected 
was  A.  L.  Andenon,  and  not  A.  A.  Anderson, 
and  tbat  the  accused  knew  him  to  be  A.  L. 
Anderson  at  the  time  be  was  selected.  Un- 
der ancb  drcomstancesv  ^e  only  objection  to 
the  Juror  was  that  his  name  was  not  In  the 
Jory  box;  and  this,  being  proptw  defectum 
will  not  avail  as  a  ground  In  the  motion  toe 
new  trial.  Bee  Jordan  v.  State,  119  Oa.  448, 
46  S.  B.  679,  and  cases  cited  on  page  446  of 
1X9  Oa..  and  on  page  681  of  46  8.  B. 

8.  Tlie  motion  for  new  trial  makes  com- 
plaint tluit  Jolm  A.  Piatt,  who  served  on  the 
Jury  and  participated,  was  not  competent 
mentally  to  act  as  a  Juror,  and  said  Incnn- 
petence  was  unknown  to  defendant  and  bis 
counsel,  nor  had  the  defendant  and  bis  coun- 
sel any  opportunity  for  discovering  or  any 
reason  for  suspecting  said  Incompetence  until 
after  the  verdict.  Certain  affidavits  were  at- 
tached,  pro  and  con,  uptm  the  subject  of  the 
Juror's  mental  condition.  Prom  the  evidence 
introduced  on  this  subject,  the  Judge  was 
authorized  to  find  that  the  Juror  was  mental- 
ly competent;  and  therefore  there  was  no 
abuse  of  his  discretion  In  overruling  this 
ground  of  the  motion  for  a  new  trial.  See, 
In  this  connection,  Hicks  v.  State,  126  6a.  80, 
04  S.  E.  807.  While  citing  this  case  the  writ 
er  does  not  mean  to  recede  from  his  dissent 
as  noted  in  the  case  cited.  The  facts  of  the 
cases  are  different  In  several  respects,  only 
one  of  which  need  be  mentioned,  lu  the  pres- 
ent case,  the  evidence  was  sufficient  to  sup- 
port the  finding  of  the  Judge  that  the  juror 
was  competent,  while  in  the  case  cited  it  was 
and  U  the  opinion  of  the  writer  that  the  evi- 


dence demanded  a  finding  by  the  Judge  that 
the  Juror  was  not  competent 

4.  In  the  motion  for  new  trial,  the  defend- 
ant complains  that  George  S.  Street  served 
as  a  Juror  and  participated  In  the  verdict 
while  he  was  not  a  qualified  Juror,  because 
his  mental  condition  was  not  fair  and  Im- 
partial between  the  state  and  the  accused, 
and  because  there  vras  prejudice  and  bias 
resting  in  his  mind  against  the  accused, 
which  prejudice  nnd  bias  was  altogether  un- 
known and  unsuspected  by  the  accused  and 
his  counsel,  and  th^  had  no  reason  to  sus- 
pect the  same  uutil  after  the  vo^lct  Affi- 
davits were  submitted  pro  and  con  upon  tbe 
question  of  his  bias,  prejudice,  and  partial- 
ity. The  Penal  Code  of  1833  provided  that 
one  who  had  seen  the  crime  committed,  and 
bad  formed  "and"  expressed  an  opinion  as 
to  the  guilt  of  the  accused,  was  an  Incom- 
petent Jurw.  This  seems  to  have  been  true, 
also,  under  the  voir  dire  act  of  1843  (see  Acts 
1843,  p.  187).  By  the  act  of  1856  (Acts  1855- 
56,  p.  231),  the  disqualification  resulted  from 
the  formation  "or"  expression  of  an  opinion. 
This  was  the  law  at  the  time  tliat  the  Code 
of  1863  was  adopted.  The  provision  in  that 
Code  restores  the  word  "and."  and  leaves  the 
law  as  It  stood  prior  to  the  act  of  1856. 
Whether  this  was  a  deliberate  change  back 
to  the  old  law,  or  simply  an  Inadvertent  use 
of  the  word  "and"  when  there  was  an  Inten- 
tion simply  to  codify  the  act  of  1856,  need 
not  be  decided  In  this  case.  Tbe  witness 
swore  that  he  did  not  see  the  crime.  This 
fact  was,  however,  in  issue,  as  there  was  an 
affidavit  by  a  party  who  said  that  Street 
had  admitted  that  he  saw  tbe  crime  commit- 
ted. Street  swore  positively  that  he  had 
neither  formed  nor  expressed  any  opinion  In 
regard  to  the  guilt  of  the  accused.  There 
was  no  Issne  on  this  question.  His  answer 
on  the  voir  dire  was  that  he  had  not  formed 
"and"  expressed,  and  his  affidavit  read  on 
the  motion  for  new  trial  was  that  he  had  not 
formed  "or"  expressed,  an  opinion.  The  jud^p 
was  required,  thwefore,  to  hold  that  he  was 
a  competent  juror,  without  reference  to 
whether  tbe  disqualification  was  the  tormA- 
tion  and  the  expression  of  an  opinion,  or  tho 
formation  "or"  expression  of  an  opInliHi. 
Under  this  view  It  is  unnecessary  to  deter- 
mine the  question  as  to  whether  the  act  of 
1856  has  been  changed  by  subsequent  legis- 
lation. 

5.  There  are  numerous  assignments  of  er- 
ror upon  various  extracts  from  the  charge 
of  the  court  There  were  also  a  number  of 
assignments  of  «Tor  upon  the  refusal  to  give 
In  charge  certain  requests  duly  presented  to 
the  judge,  and  also  exceptions  to  other  rul- 
ings of  the  court  These  requests,  so  tar  as 
legal  and  pertinent  were  all  In  substance 
covered  by  the  general  charge.  Bven  if  any 
of  the  extracts  from  the  charge  upon  which 
error  is  assigned  are  subject  to  the  criticism 
made  upon  than,  or  it  thN«  was  error  in 
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any  ot  the  otiier  rollnSB  nuBde,  the  error 
tbdreln  was  not  In  any  Instance  of  sucb  a 
grave  nature  as  to  require  a  rereraBl  of  tbe 
Jndgment  of  the  conrt  below. 
Jndgment  affirmed.  All  tbe  Justices  concur. 

/V'**  ,t'.  (1 
DnBLm  V.  8TATBL  «^ 
(Supreme  Conrt  of  Georgia.  Nor.  8;  1806.) 

CanniVAi.  Law— Deut  in  Pboseoutioii— Ao- 

quiTrAL. 

The  accased  was  arraigned  at  the  Jnne' 
term,  1906.  of  a  dty  conrt.  apon  an  accusation 
charcinc  him  with  a  misdemeanor.  He  Inter- 

Sosea  a  special  plea  In  bar,  which  averred  that 
urlng  the  September  term,  1905,  a  demand  for 
trial  was  dnlT  entered  upon  tbe  tntnutes,  but  he 
was  not  tried  dnrlns  that  term,  olthougb  there 
was  a  Jary  impaneled  and  qualified  to  try  him ; 
that  at  the  next  succeeding  term,  to  mt,  tbe 
March  term,  1906,  he  was  present  in  conrt  ready 
for  trial,  Instetlng  on  a  trial,  but  was  not  tried ; 
that  there  was  a  jnry  Impaneled  and  qnalified 
to  try  him  at  that  term:  that  be  moved  for  a 
d]schaii:e  and  acquittal,  but  tbe  judge  refused 
to  grant  It,  upon  the  ground  that  there  would 
be  an  adjoamed  term  of  the  court  at  which  he 
would  be  tried;  that  tiie  adjourned  term  was  not 
held,  and  the  March  term  was  finally  adjourned 
on  the  third  Monday  In  May.  Held  tha^  under 
the  facts  alleged  In  the  special  plea,  the  accused 
was  entitled  to  an  acquittal  and  a  diadiargs,  and 
it  was  error  to  strike  the  plea  on  demurrer. 

[Ed.  Note.— For  cssee  in  point,  see  Gent  IMg. 
vol.  14,  Criminal  Iaw,  |  1^.] 

(Syllabns  by  the  Court) 

Error  from  City  Conrt  of  Sylvester ;  Frank 
Park,  Judge. 

Porter  Dublin  was  convicted  of  a  misde- 
meanor, and  brings  error.  Beversed. 

Tbe  accused  was  arraigned  In  tbe  dty 
court  of  Sylvester,  at  the  June  term,  1906, 
upon  an  accnsatlon  charging  him  with  a  mls- 
den^panor.  He  Interposed  a  special  plea  in 
bar,  the  averments  of  which  were.  In  sab- 
stance,  as  follows:  The  accusation  was  pend- 
ing In  the  dty  court  at  the  September  term, 
1906,  and  during  that  term  the  accused  in 
writing  demanded  a  trial;  the  demand  be- 
ing In  tbe  terms  of  the  statute  This  demand 
was  by  order  of  the  court  placed  upon  tbe 
minutes.  At  that  term  there  was  a  Jury 
Impaneled  and  qualified  to  try  the  accnsed, 
but  he  was  not  tried.  At  the  next  regular 
succeeding  term,  to  wit  tbe  March  term, 
1906,  there  was  a  Jury  impaneled  and  qualt- 
Qed  to  try  the  accused.  The  accused  was 
present;  ready  for  trial,  and  insisting  on  a 
trial,  but  was  not  tried.  The  March  term  be- 
gan on  the  fourth  Monday  In  March,  was  la 
daily  session  for  about  two  weeks,  and  was 
thai  adjourned  untU  the  third  Monday  In 
May.  Tbe  accused,  through  bis  counsel,  stat- 
ed to  the  presiding  Judge  In  open  conrt  that 
he  Insisted  on  a  trial,  calling  attention  to 
the  demand  above  referred  to.  Tbe  Judge 
refused  to  grant  a  discharge  or  allow  a 
trial,  stating  that  an  adjourned  term  would 
be  held,  at  which  all  cases  In  which  demands 
had  been  made  would  be  tried.  Tbe  ad- 
journed term  was  not  in  fact  held,  and  the 
March  term  warn  finally  adjourned  on  the 


third  Monday  In  May.  These  facts  are  plead- 
ed as  reasons  for  an  absolute  discbarge  and 
acquittal  of  tbe  offense  charged  In  the  ac- 
cusation. Vp<m  the  special  plea  being  filed, 
the  Judge  passed  the  following  order:  "Up- 
on reading  of  tbe  plea  and  oral  motion  to  dl»> 
charge  the  defendant,  the  same  is  hereby 
overmled."  Tbe  accused  excepted.  Tbe  trial 
proceeded,  and  the  accused  was  convicted.  In 
hla  bill  of  ezceptlops  be  assigns  error  upon 
tbe  ruling  above  referred  to,  upon  the  re- 
fusal to  grant  a  new  trial,  and  npon  the 
overruling  of  a  demurrer. 

Payton  &  Hay.  for  plaintUT  In  error.  J.  H, 
Tipton,  BeL,  tot  tbe  Btate,  • 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  Both  counsel  for  tbe  state  and  for 
the  aceueed,  In  their  briefs,  treat  tbe  order 
of  the  Judge  as  In  effect  striking  the  plea 
upon  demurrer,  and  we  will  so  consider  It 
The  eighteenth  section  of  the  fourteenth  div- 
ision of  the  Penal  Code  of  1883  provided  that 
any  person  charged  with  an  offense  not  capital 
might  "demand  a  trial  at  the  term  when  the 
indictment  was  found,  or  at  the  next  suc- 
ceeding term  thereafter.**  and  that  If  a  trial 
was  not  had  at  the  term  when  tbe  demand 
was  made,  or  at  the  next  succeeding  term, 
the  accused  should  be  absolutely  acquitted 
and  dlscbaiged  of  the  offense,  provided  that 
at  both  terms  there  were  Juries  Impaneled 
and  qualified  to  try  the  accused.  Cobb's  Dig. 
p.  836.  In  Denny  v.  State,  6  Oa.  491,  the  sec- 
tion of  tbe  Penal  Code  above  referred  to  was 
construed  to  authorize  a  demand  for  trial 
at  tbe  first,  second,  or  any  subsequent  term. 
In  Jordan  v.  State,  18  Ge.  SS2,  Judge  Lump- 
kin expressed  a  doubt  as  to  whether  the  rul- 
ing in  Denny's  Case  was  a  sound  construe* 
tlon  of  the  Code,  either  upon  prlndple  or 
policy.  In  Price  v.  State,  25  Ga.  133,  it  was 
held  that  a  demand  for  trial  must  be  made 
not  later  than  the  second  term ;  tbe  decision 
in  Denny's  Case  being  In  terms  overruled. 
In  Watts  V.  State.  26  Oa.  231,  tbe  ruling  In 
Price's  Case  was  followed  and  approved. 
This  dedslon  was  rendered  in  1858.  In 
1859  (Acts  1859,  p.  60)  the  General  Assembly 
amended  the  eighteenth  section  of  the  Code 
of  1833.  so  as  to  authorize  in  terms  a  demand 
for  trial  to  be  entered  at  the  term  when  the 
indictment  or  presentment  was  found  or  at 
any  subsequent  term  thereafter.  This  was 
the  state  of  the  law  at  tbe  time  tbe  Code 
of  1863  went  Into  effect  Tbe  eighteenth  sec- 
tion of  the  Code  of  1833  appears  In  that 
Code  with  some  changes.  Under  the  provi- 
sions of  that  Code  the  demand  may  be  entered 
as  a  matter  of  right  at  the  first  or  second 
term,  and  at  any  subsequent  term  by  special 
permission  of  the  court.  Code  1663.  |  4534. 
Such  is  the  law  at  the  present  tlm&  Poi. 
Code  1895,  |  95a 

It  appears  from  the  averments  of  the  plea 
tiiat  a  donand  tor  trial  was  entered  accord- 
ing to  tlie  terms  of  the  Penal  Code  above  re- 
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ferred  ta  As  a  matter  of  fact;  It  appears 
from  tiie  record  that  this  demand  was  en- 
tered at  tbe  second  term  of  the  court;  bnt 
this  Is  Immaterial,  as,  no  matter  at  what 
term  It  was  wtered,  If  It  was  entered  and 
allowed  by  the  conr^  the  accosed  Is  entitled 
to  all  of  the  rigtitB  accorded  by  the  provisions 
of  the  statat&  When  the  ctenumd  was  en- 
tered, whether  as  a  matter  of  right  at  the 
first  or  second  term,  or  by  special  permission 
of  the  conrt  at  a  subsequent,  term,  the  state, 
by  the  terms  of  the  statute,  was  bound  to- 
try  the  accused  at  the  term  when  the 
demand  was  entered  or  at  the  next  succeed- 
ing term.  Trial  or  aoqnlttal  are  the  only  al- 
tematlTOS.  Durham  t.  State,  0  Ga.  806; 
Kerese  t.  State,  10  Ga.  9S.  If  the  accused 
makes  a  motion  for  a  continuance  In  t3ie 
case,  and  the  same  1b  granted,  or  does  any 
other  act  showing  affirmatlTely  that  he  con- 
seated  to  a  postpon^ent  of  the  case  until  a 
subsequent  term,  a  waiver  of  his  right  to  In- 
sist upon  the  demand  will  result.  Walker 
State,  89  Ga.  482.  If  there  Is  a  mlBtrlel  In 
the  case,  or  If  the  accused  Is  convicted  and 
a  new  trial  granted,  the  accused  will  not 
lose  his  rights  under  the  demand;  bnt  he 
will  be  entitled  to  a  trial  or  discharge  at  the 
□ext  succeeding  term.  Gordon  v.  State,  106 
Ga.  121,  32  8.  B.  32,  and  citations.  It  has 
been  held  that  It  Is  not  even  incumbent  upon 
the  accused.  In  order  to  save  his  rights  under 
the  demand,  to  make  any  response  to  a  ques- 
tion from  the  court  as  to  whether  there  were 
any  other  Jury  trials  to  be  had.  He  may  re- 
main silent,  allow  the  Jury  to  be  discharged, 
and  then  insist  upon  his  demand.  The  demand 
npon  the  minutes  Lb  notice  to  the  Judge  and 
prosecuting  ofllcir  of  Its  existence.  Dacey  v. 
State,  15  Ga.  286.  In  reference  to  the  gen- 
eral subject  of  the  rights  of  the  accused  un- 
der a  demand  duly  entered,  see  Hunley  v. 
State.  105  Ga.  636.  31  S.  E.  543;  Strlpland 
V.  State,  116  Ga.  678,  . 41  S.  E.  98;  4  Mtchle's 
Eacy.  Dig.  6a.  Rep.  17  et  seq. 

The  facts  alleged  li^  the  special  plea  must 
be  taken  to  be  true.  \Tbey  show  that  a  de- 
mand for  trial  was  duly  entered  upon  the 
minutes,  that  the  accused  was  not  tried  at 
the  term  at  which  the  demand  was  made,  that 
he  was  not  tried  at  the  next  succeeding  term 
thereafter,  and  that  there  were  Juries  quail- 
fled  and  Impaneled  to  try  him  et  both  terms. 
His  right  to  a  discbarge  and  acquittal  un- 
der the  t^ms  of  the  statute  seems  to  be 
complete.  It  Is  said,  though,  that  he  ought 
to  have  moved  for  a  discharge  and  acquittal 
at  the  second  term,  and  bis  failure  to  do  so 
resulted  in  a  waiver  of  any  right  he  might 
have  under  the  demand.  He  called  attention 
to  his  demand  during  this  term.  He  insisted 
upon  It  The  Judge  refused  to  try  him,  and 
refused  to  discharge  him,  for  the  reason  that 
an  adjourned  term  of  the  court  was  to  be 
held,  at  which  he  and  others  In  the  same 
situation  were  to  be  tried.  Under  these  cir- 
cumstances the  Judge  was  authorized  to  re> 


fuse  bis  dlscha^  But  the  failure  to  hold 
the  adjourned  term  was  not  chargeable  to 
any  act  of  the  accused.  Wb«i  that  tmn  fi- 
nally adjourned  without  a  trial,  he  was  en- 
titled to  he  discharged.  It  would  certainly  be 
anomalous  to  hold  that;  when  his  right  to  a 
discharge  reeolted  from  a  failure  to  hold  the 
term,  this  right  would  be  waived  by  his  fail- 
ure to  more  tor  his  discharge  what  no  op- 
portunity was  given  him  to  make  this  motion. 
He  could  not  make  ttie  motion  until  the  suc- 
ceeding term.  When  he  made  It  at  a  succeed- 
ing term,  he  was  entitled  to  an  order  dis- 
charging and  acquitting  him  of  the  oOense 
charged  In  the  accusatlon^The  Judge  erred 
In  striking  the  spedal  pleST^ 

jadgmoit  reversed.  All  tlie  Justlcee  con- 
cur.^ 


DTAB  T.  STATE. 
(Sapreme  Court  of  Georgia.  Nov.  T,  1006L) 
Cbihiitai.  Law  —  Vehct— Ekplotuehi!— An- 

VAKOES— E*BAT70. 

The  venae  for  a  prosecution,  under  the  act 
of  1903  (Acts  1903,  p.  90),  for  cheatlQa  and 
swindling,  is  in  the  coanty  wbm  the  advance 
Is  received.  It  follows  that  wliere  the  aoenaa- 
tion  lays  the  venue  in  one  conntT.  and  the  evi- 
dence discloses  the  advance  to  have  been  re- 
ceived in  another  conntv,  the  evidence  does  not 
support  the  verdict,  and  a  new  trial  should  be 
granted. 

[Ed.  Note.— For  esses  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  I  221] 
(Syllabus  by  the  Conrt) 

Error  from  Oily  Court  of  Americas;  Chas. 
B.  Crisp,  Judge. 

John  Dyaa  was  convicted  of  awlndlbig,  and 
brings  error.  Beveraed. 

G.  C.  Webb  and  O.  B.  Ellis,  for  plalntlfT 
in  error.  Allen  Fort,  Jr.,  Sol.,  tor  the  Stete. 

ATKINSON.  J.  In  tiw  city  court  of  Amer^ 
hrua  the  defendant  was  coDvlcted  under  an 
accusation  chargliu;  him  with  the  offense  of 
cheating  and  swindling,  undwthe  act  c/C 
1903  (Acte  1903,  p.  90).  The  venue  was  laid 
In  Sumter  county.  Upon  the  trial  the  evi- 
dence disclosed  that  while  the  agreonent  to 
labor  was  made  In  the  county  of  Sumtor, 
where  the  labor  was  Intended  to  be  parform- 
ed,  the  writt»i  contract  to  labor  was  ezecnt* 
ed  In  the  county  of  Lee;  that  the  ai^ioa- 
tion  for  the  advance  waa  made  in  the  countr 
of  Lee.  and  the  advance  was  actually  made 
and  received  tak  that  counly.  Obtaining  the 
money  with  the  Intention  not  to  perftnm  the 
contract,  where  loss  to  the  bbw  tesolta.  Is 
the  gist  of  the  oCrenae.  That  wu  the  c^m- 
inal  act  of  the  defoidant  which  damaged  the 
prosecutor.  This,  having  beoi  accompUahed 
in  Lee  county,  fixed  the  venue  of  the  (rflteue 
there,  and  the  court  in  Sumtw  county  was 
without  Jurisdiction.  A  new  trial  ahould 
have  been  granted. 

Judgment  reversed.  All  the  JusUoes  cm- 
cur. 
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GOBDON  T.  JOHNSON,  ManhaL 
(SupT«m«  Court  of  Georgia.  Not.  8,  1906.) 
Gbzuihai.  IAw  —  SiimHCW  —  CoHSiBUonoa 

—  RBLUBE  —  BUBSBQUIHT  ABBBR  —  Ha,- 
BUB  COBFUS. 

Tba  maror  pro  tern,  of  tlu  dty  of  Coidele, 
■ittlDC  as  reom^er,  found  an  acctiaed  peraon 
guilty  of  Tiolating  a  municipal  ordinance,  and 
sentenced  him  totw  confine«i  Id  the  chain-gang 
for  6  moDths,  and,  if  there  shoald  be  no  enain- 
sanjT  to  which  be  conld  be  delivered,  to  be 
confined  in  the  gnardhouae  for  60  days,  with 
diraetion,  however,  that  the  defendant  could 
bo  releaMd  on  payment  of  (SOO.  The  sentence 
further  ordered  and  directed  that,  upon  the  pay- 
ment of  $100,  the  other  f400  should  be  bub- 
pended  during  good  behavior.  The  defendant 
^d  $100  and  was  released  from  Imprisonment 
Sabsequently,  by  direction  of  the  recorder,  who 
from  evidence  heard  in  another  case  thought 
that  the  defendant  was  not  bebarlng  wall,  the 
dty  marshal  arrested  the  defendant  and  held 
him  for  the  parpoae  of  regulrlns  the  payment 
of  the  additional  $400,  or  of  reincarcerating  him 
as  provided  In  the  original  sentence.  HeU:  (1) 
Construing  the  entiie  sentuoe  together,  it  gave 
a  right  to  the  defendant  to  be  released  upon  tiie 
payment  of  $100.  (2)  The  recorder  had  no  an- 
tbority  to  suspend  Uie  payment  of  $400,  and, 
after  the  payment  of  the  $100  by  the  defend- 
ant and  bis  dlscharn  from  custody,  at  some 
later  time,  whra  be  uioaght  the  defendant  was 
not  beba^uff  properly,  to  direct  bis  rearrest, 
and  that  he  be  pot  to  work  upon  the  chain* 
gang  or  imprisoned  as  provided  in  the  original 
sentence,  unless  he  should  pay  the  additional 
$400.  (Si  Where,  after  paying  the  $100  provid- 
ed in  the  sentence,  the  accued  was  released, 
and  was  afterwards  rearrested,  aa  indicated  in 
the  preceding  not^  such  custody  was  unlawful, 
and  he  wu  entlaed  to  be  dischatgad  bj  writ 
of  habsaa  corpus. 

[Ed.  Note.— For  eases  In  point,  see  Cmt  Dl^ 
vol.  15,  CMminal  Law,  !{  2501,  2021,  25S7.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cr^sp  County: 
Z.  A.  Llttlejobn,  Judg& 

Habeas  corpus  of  A.  W.  Gordon  against  T. 
H.  Jotmson,  marshal.  From  a  judgment 
denying  the  writ,  the  petitioner  bringb  error. 
Qerersed. 

W.  F.  Hall  and  U  J.  Blalock,  for  plaintiff 
In  error.    B.  F.  Stn>zler»  for  d^endant  In 

error. 

LUMPKIN,  J.  1.  In  this  case  the  recorder. 
In  shaping  the  proceedings,  seems  to  have  had 
In  mind  probation  laws,  or  else  the  method 
which  was  formerly  practiced  In  England, 
noder  what  was  known  as  "the  ticket  of  leave 
system,"  when  that  country  sent  convicts  to 
Australia  and  granted  some  of  them  tickets 
of  leave  upon  certain  conditions.  But,  about 
1840,  the  colonies  declined  to  receive  more  of 
the  convicts,  and,  after  the  trial  of  the  plan  at 
home.  It  was  snbetantlally  abolished,  or  at 
least  changed  to  tba  license  system  dependent 
on  conduct  during  Imprisonment  The  facta 
are  sufflcientiy  stated  in  the  beaduotes.  The 
^ect  of  the  sentence,  taken  as  a  whole,  was 
Hiat  the  accused  should  be  released  from  Im- 
prisonment, upon  the  payment  of  $100l  He 
paid  that  amount  and  was  rightfully  released. 
The  city  recorder  had  no  authority  of  law  to 
65  8.0^-81% 


add  $100  to  the  fine,  and  provide  that  It  aliould 
be  Indeflnltely  suspended  during  good  MhaT- 
lor,  bnt  that  the  collection  of  it  might  be 
enforced  by  Unprlscmment,  at  the  men  direc* 
tlon  of  iocb  recorder.  The  (^rter  of  G<ndelo 
Is  qnlto  Ubaral,  bnt  it  confers  no  sndi  autiior* 
Ity  as  this.  Indeed,  It  has  been  held  that  a 
judge  of  the  snperlOT  court  has  no  antht«it7 
to  snqtend  tbe  execution  of  a  sentence  impos- 
ed In  a  criminal  case,  exc^  as  Incldmt  to  a 
review  of  tbe  Jn^ment  Neal  t.  State,  104 
Qa.  009,  80  S.  E.  858,  42  U  R.  A.  100,  69  Am. 
St  Bep.  170.  The  facts  of  this  case  Illustrate 
clearly  why  snch  a  proceeding  cannot  be  np- 
h^d.  Tbe  defendant  bad  paid  tbe  amount 
wUeb  entitled  bim,  under  the  sent«Ke,  to  be 
set  fresb  An  additUmal  amount  of  $400  as  a 
fine  yru  Inqmsed,  not  to  be  collected  certainly, 
but  to  be  aimtoided  "during  good  b^Tlor." 
Who  was  to  judge  of  this  good  bebavior,  and 
wlut  sbonid  oonstitate  It,  can  only  be  sur^ 
mised.  Somewhat  more  than  a  month  after 
this  sentence  Ibe  same  defendant  was  again 
accused  of  keying  whisky  on  band  for  iU^al 
sale,  whlcb  was  the  offense  of  wbldi  he  had 
formerly  been  convicted.  On  the  trial  of  that 
case  the  evldoice  did  not  authorize  a  con- 
victltm,  and  the  recorder  discharged  tbe  de- 
fendant; but  appar^itly  be  was  ot  tbe  <9ln- 
Urn  that  the  evidence  showed  that  tbe  defend- 
ant's behavior  was  not  good,  and  lie  accord- 
ingly directed  the  marshal  to  enforce  the 
sentence  In  the  forma  case.  In  other  words, 
the  court  aeems  to  have  convicted  bIm  of  bad 
b^vlor,  wbldi  was  not  an  oflFense  with 
which  be  was  charged,  or  for  whlcb  be  was 
or  could  have  been  tried.  Being  thus  of  tiie 
opinion  that  Ibe  defendant's  good  behavior 
had  ceased,  Ibe  recorder  withdrew  an  Indef- 
inite suspeosion  <a  Urn  right  to  collect  tlie 
additional  f400  mentioned  in  tbe  orlglnat 
sentence.  Tbe  defendant  mar  or  may  not 
have  been  exercising  "good  b^vlor."  But 
there  Is  no  law  autliorlElng  sucb  a  proceeding, 
oi  tlie  enfbrcemeut  of  tbe  collecthm  of  tbe 
additional  $400  by  Imprisonment  ■ 

Judgment  reversed.  All  the  Justices  con- 
cur. 


PARK  V.  STATE. 
(Bupieme  Court  of  Georgia.  Nov.  8,  1906.) 

1.  HouioiDB— Dnno  I^olab&tions. 

The  evidence  was  sufficient  to  show  prima 
facie  that  the  dylne  dectaratlona  offered  in  evi- 
dence were  made  while  the  person  making  them 
was  in  articulo  mortis  and  was  conscious  of  lils 
condition,  and  they  were  properly  admitted. 
Flndley  v.  State,  54  S.  E.  106.  125  Ga.  S79. 

[Ed.  Note.— For  cases  in  point  sse  Cent  Dig. 
vol  26.  Homicide,  S  432.] 

2.  Sau. 

Where  a  proper  foundation  was  laid  by 
the  evidence  for  the  admission  of  a  dying  decla- 
ration, the  fact  that  while  it  was  being  made, 
an  interruption  took  plare  and  It  was  not  then 
completed,  bnt  a  short  time  thereafter  and  dur- 
ing the  same  day  the  dying  pemon  completed 
the  statemmt  and  sniistantially  repeated  wlut 
be  had  already  said,  would  not  render  such  dy- 
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Ittf  dedaratlmia  Inadmlsaible,  It  appearing  prima 
facie  that  be  was  still  fn  the  article  of  death 
and  conacions  of  the  fact  end  It  not  being 
shown  that  either  hia  bodllr  condition  or  hii 
mental  ai^cebendon  thereof  had  duwged  tax 
the  better. 

[Ed.  Note.^For  cam  In  point,  aee  Oent  IHg. 
Tol.  26,  Homicide.  |  488.] 

3.  Saue. 

Where  a  witness  who  teetlfled  to  a  dying 
declaration  stated  that  while  it  was  being  made 
he  asked  the  dying  person  one  or  two  questions, 
this  wss  not  sufficient  to  show  that  the  declara- 
tion was  not  voluntarily  made,  or  to  render  it 
Inadmissible. 

[Ed.  Note^For  cases  In  point,  see  Gent  I^. 
vol.  26,  Homicide,  |  439;] 

4.  Saick. 

That  a  witness  wbo  testified  to  a  dying 
declaration  stated  that  he  did  not  remember 
ev«ry  word  the  deceased  said  did  not  render 
his  testimony  inadmissible,  where  he  remember- 
ed and  stated  substantially  the  entire  declara- 
tion. 

rsd.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  26,  Homicide,  f  462.] 

5.  Cbiuinal  Law— OBJEcnONS  to  Bviobnob. 

Where  certain  evidence  of  a  witness,  which 
wail  of  considerable  length  (covering  nearly  two 
psf.'es  of  writing),  was  objected  to  as  a  whole, 
and  much  of  it  was  admissible,  there  was  no 
error  in  overmling  the  objection,  even  If  a  small 
part  of  such  evidence  may  have  been  inadmissi- 
T)le.  In  such  a  cose,  it  is  the  doty  of  the  ob- 
jecting party  to  point  ont  that  portion  of  ihe 
pvidence  which  Is  inadmissible  and  object  to  it 
Johnson  v.  State,  M  8.  E.  184.  12C  Ga.  243. 

[Ed.  Note,— For  cases  In  point,  AGO  Cent  Dig. 
vol.  14,  Criminal  Law,  8  1637.] 

6.  HomciDB— Nbw  Tbiai>— Nbwlt  Dibcoveb- 
ED  Evidence. 

After  a  conviction  of  voluntary  manslangh- 
ter,  newly  discovered  evidence  of  a  witness  who 
wonld  testify  that  "some  time  before  the  kill- 
ing" the  deceased  saw  the  defendant  and  his 
brother  passing,  and  spoke  of  them  to  the  new 
witness,  with  whom  he  was  at  the  time,  using 
a  vile  epithet  In  referring  to  them,  and  saying 
that  be  would  be  willing  "to  wear  Jean  pants, 
cat  dry  bread,  and  drink  branch  water  to  get  to 
kill  them."  did  not  require  the  grant  of  a  new 
trial.  This  evidence  would  only  be  camnlative 
of  other  evidence  introduced  on  the  trial,  tend- 
ing to  show  the  animus  of  the  deceased  toward 
the  accused,  and  that  the  former  was  the  assail- 
ant. Besides,  it  did  not  appear  with  any  de- 
gree of  deSnlteness  bow  long  before  tlia  homicide 
the  statement  was  made. 

[Ed.  Note.— For  cases  fn  point,  see  Cent  Dig. 
vol.  26,  Homicide,  f  687.] 

7.  Cbimtnai.  Law— Dilioeroe. 

Where  a  witness  was  presimt  at  1b»  time 
of  B  rencounter  which  resulted  In  a  homicide, 
and  this  fact  was  known  to  the  defendant  and 
the  witness  was  accessible,  but  apparently  no 
effort  was  made  to  ascertain  what  evidence  ha 
wonld  give  or  to  have  him  present  as  a  witness 
on  behalf  of  the  defendant  it  did  not  furutsh 
any  ground  for  a  new  trial  that,  after  convio- 
tion,  the  defendant  made  inquiry  of  the  wit- 
ness and  dlscovned  that  he  wonld  testify  to 
certain  facts  beneficial  to  such  defendant 

[Ed,  Note.  — For  cases  in  point  see  Cmt  Dig. 
vol.  IS,  Criminal  I.aw,  8  2319.] 

8.  Sahb— Selt-Sebvinq  Dbculbatiohb. 

There  was  no  error  in  rejecting  evidence 
that  "immediately  after  the  shooting,  less  than 
five  minutes,"  the  accused,  who  had  committed 
a  homicide,  told  a  witness  that  be  was  looking 
Into  tho  barrel  of  the  pistol  of  the  decrased  when 
be  ftha  accused)  fired  the  first  shot  Bnch  state- 
ment nppeara  to  tiave  been  in  the  nature  of  a 
namtive  of  a  past  transaction,  to  have  been 
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self-serring  in  its  character,  and  not  to  have 
been  free  from  the  suspicion  of  afterthought  nor 
was  it  ever  shown  wheUier  It  was  made  at  the 
scene  of  the  homicide  or  elsewhere.  Warrick 
T.  State,  lis  8.  B.  1027,  125  Oa.  138  (4). 

rKd.  Note.— For  eases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  88  816,  817.] 

9.  HolflOIDB— iNSnUCfflONB— MAnSLAUGHTEB. 

The  evidence  authorized  a  charge  on  the 
subject  of  manslaughter. 

10.  8AHE—Ju8TiriABX.E  HoiuoiDE  — Mutual 

COUBAl. 

The  preddlng  Judge  diarged  on  tJie  snb- 
Ject  of  Justifiable  nomiddo,  as  contained  In  sec- 
tion 70  of  the  Penal  Code  of  1895,  and  In  con- 
nection therewith  charged  in  r^ard  to  the  doc- 
trine of  reasonabla  fears,  as  contained  in  sec- 
tion 71.  He  also  charged  the  jury  with  respect 
to  mnttial  combat  and  the  defense  which  could 
arise  under  section  73  of  the  Penal  Code  of  1895. 
and  In  connection  therewith  charged  in  regard 
to  the  fears  of  a  reasonable  man.  Under  the 
evidence  there  was  no  error  In  doing  so;  nor. 
In  view  of  the  entire  cliarge,  does  it  appear  tliat 
there  was  such  a  confusion  of  the  various  sec- 
tions as  was  calculated  to  Injure  the  defendant 
IL  Saks. 

The  evidence  authorised  a  charge  on  the 
subject  of  mutual  combat  and  mutual  intentiim 
to  fight 

12.  Samb. 

A  careful  consideration  of  the  entire  enlarge, 
and  of  the  context  in  which  the  charges  com- 
plained of  were  used,  fails  to  show  that  time 
was  error  harmful  to  the  accused,  or  calculated 
to  mislead  or  confuse  the  Jury. 

13.  Cbihikal  Law— Tbial— Fobms  or  Veb- 
Dicr. 

Where  the  presiding  judge  fnlly  instructed 
the  Jury  as  to  the  law  of  the  case,  and  as  to 
the  forms  of  verdict,  there  was  no  error  In 'pre- 
paring and  allowing  the  Jury  to  carry  out  witii 
them  written  forms  of  verdicts,  it  appearing 
that  a  form  appropriate  to  every  finding  which 
could  be  legitimately  made  under  the  evidence 
and  tbe  law  was  given  to  the  Jury,  and  It  not 
being  made  to  appear  that  this  was  done  in  such 
a  manner  as  in  any  way  to  affect  or  influence 
their  finding,  but  on  the  contrary,  the  presiding 
judge  warning  them  that  this  was  done  merely 
to  enable  them  to  shape  into  proper  form  what- 
ever verdict  they  might  find. 

14.  HouiciDE— Evidence. 

The  evidence  fully  supported  the  verdict 
and  there  was  no  error  In  overruling  the  motion 
(or  a  new  trial. 
(Syllabus  by  tbe  Court) 

Error  from  Superior  Court  Pike  Comity; 
E.  J.  Reagan,  Judge. 

J.  S.  Parks  was  convicted  of  monslaaghta-, 
and  brings  error.  AfBrmedL 

6.  F.  McLaughlin,  J.  F.  Bedding,  B.  L 
Tisinger,  and  E.  N.  Owen,  for  plaintltT  la 
error.  O.  H.  B.  Bloodworth,  Sol.  Gen..  EL  F. 
Du  Pree,  and  8.  T.  Allen,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
tbe  Juatlcea  concur. 


BYAMS  T.  UAYOB,  BTa,  OF  OTTT  OF 
FORSYTH. 
(Supreme  Oonrt  of  Qeorgla.  Nov.  8^  19000 

1.  MunioiFAX.  Cobpobatiors— PouoB  Bbov* 
unoHs— OBncniAL  PnoBBcuTtom— Ossno- 

BABI. 

Where  a  petititxi  for  certiorari,  complain- 
ing of  a  Judgment  of  a  mayor  and  aUwmen, 
redted  that  the  Judgment  was  rendered  on  "the 
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  day  of   ,  100— -(*•  and  that  th» 

petition  waa  presented  within  30  dayi  £rom  the 
rendition  of  the  judgment,  and  It  wag  duly 
verified  and  ■ancuoneo*  thii  wa>  sufflcient  to 
•how  prima  fade  that  the  application  waa 
brought  In  dne  time;  and  It  waa  error  to  dla- 
miss  the  certiorari  oa  the  ground  that  the  peti- 
tion did  not  thoir  on  Ita  face  the  data  of  the 
judgment. 

2.  SaMI>— DlSUISSAL. 

If  the  anflirer  to  the  writ  untravenied  (or 
with  a  traverse  not  sostained)  shows  that  in 
fact  more  than  80  days  had  elapsed  after  the 
judgment  and  before  the  applicati<m  for  the 
writ  of  certiorari,  the  writ  anould  be  diamiaaed 
for  that  reaaon. 

3.  Sjlio— Apfeal—Becobd— AuxnioaiiT. 

A  motion  for  this  court  to  canae  the  clerk 
of  the  Boperlor  court  to  send  up  a  transcript 
of  the  answer  to  the  writ  of  certiorari  will  not 
be  granted,  where  it  appears  that  the  presiding 
judge  diamlssed  the  case  because  of  what  ap- 
peared or  failed  to  appear  In  the  petition  alone 
as  to  the  date  of  the  jodgment 

4.  CaiMIRAL    Law  —  POWKB    OF  SUPRIME 
COUST. 

Thla  conrt  haa  no  authority  to  require  the 
judge  of  the  aoperior  court  to  certify  to  addi- 
tional facts  transpiriof  daring  the  hearing  of  a 
cause  and  not  appearing  in  the  bill  of  excep- 
tions or  the  record. 

[Ed.  NotCw— For  casea  In  point,  sea  Cent  IMg. 
vol.  15,  Criminal  Law,  | 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Monroe  Coun- 
ty ;  £.  J.  Reagan,  Judg& 

G«orge  Erans,  Jr.,  was  convicted  of  a  tIo- 
latlon  of  an  ordinance  of  the  city  of  Forsyth. 
From  an  order  denying  the  writ  of  cer- 
tiorari, be  teingB  error.  Berersed. 

R.  L.  Bemer  and  J.  M.  Fletcher*  for  plain- 
tiff in  error.  Cajtnniss  ft  Willingbam,  for 
defendant  in  wror. 

LUMPKIN,  7.  A  petition  for  the  writ  of 
certiorari  la  to  some  eztoit  analogous  to  a 
bill  of  exceptions.  Bonds  r.  Berdett,  IIS 
•Ga.  114.  88  S.  E.  801  A  peUtion  must  be 
verlfted  In  the  first  instance  by  an  affidaTlt; 
a  bill  of  ezc^ons,  by  tlie  certificate  of  tbe 
presiding  judge.  If  a  bill  of  em^vtlons  states 
that  it  was  presented  and  certified  within  80 
days  after  tbe  judgment,  and  Is  certified,  this 
statement  Is  talcen  as  prima  facie  correct 
If  tbe  date  of  the  judgment  sent  up  In  tbe 
record  conflicts  wltb  this  statement,  the 
record  controls.  Merrltt  6111,  SO  Oa.  469; 
Soutbem  Ry.  Co.  v.  Flemlster,  120  Oa.  624, 
48  S.  E.  lOa  Here  the  petition  for  certiorari, 
duly  Tcrlfled  and  sanctioned,  falls  to  state 
tbe  exact  date  of  the  ju^^pneat  excepted  to, 
but  did  all^e  that  tbe  applicatlm  was  made 
within  80  days  from  the  date  of  tbe  judgmoat 
Tbe  presiding  judge  dismissed  the  certiorari 
on  the  express  ground  that  tbe  petition  did 
not  show  the  date  of  the  judgment  This  was 
error. 

After  tbe  answn  is  filed,  it  controls,  and 
must  be  looked  to  for  the  Acts  of  tiie  case. 
All^ations  in  tbe  petition  must  be  verified 
tbe  answer,  to  be  considered.  Manning 
V.  Blayor  and  Council  of  Oalnesville,  126  Oa. 
239,  58  8.  E.  1002.   If  no  traverse  should  be 


filed  to  the  answer,  or  If  one  Should  be  filed 
and  not  be  sustained,  and  such  answer  should 
show  that  tbe  statemmt  of  the  iKtltlon  is 
erroneous,  tbe  answer  would  coutrol.  No 
answer  was  q>ecifled  or  sent  up  in  the  record. 
We  are  asked  to  have  a  transcript  of  it  sent 
up  now.  But  we  deem  it  unnecessary  to  do 
so,  as  the  Judgment  of  the  court  shows  that 
It  was  not  based  on  tbe  answer,  but  on  the 
petition  alone.  We  are  also  asked  to  require 
the  presiding  judge  to  certl^  as  to  certain 
statemoits  or  admissions  claimed  to  have 
been  orally  made  counsel  to  blm.  But 
tb^e  Is  no  provision  of  law  for  doing  so.' 

Judgment  reversed.  AH  the  Justices  con- 
cur. 


GBESS  V.  STATa 
(Supreme  Court  of  Georgia.  Nor.  7.  1906.) 

1.  HOHICIDB— InSTBUCTIOKB. 

Where,  In  a  trial  of  one  under  an  indict- 
ment charging  him  with  the  oflenae  of  murder, 
the  evidence  discloses  facts  and  circumstances  • 
whldi  make  it  proper  that  the  court  should 
cliarn  the  jury  toe  law  of  murder,  of  voluntary 
maauaogbter,  and  of  justifiable  homicide,  it 
waa  error  for  the  court  to  charge  unqualifiedly 
that,  "if  the  weapon  used  was  one  which  in  ita 
nature  was  not  likely  to  produce  death,  the  Jury 
might  Infer  a  want  of  malice,  and  in  snch  a 
case  It  would  ba  voluntary  maoalanghter.**  Such 
a  charge  being  open  to  the  criticism  that  it 
tended  to  occlude  from  the  consideration  of  the 
Jury  the  defense  of  justifiable  homicide.  And 
the  harmful  effect  of  such  a  charge  was  not  re- 
moved when  the  court,  in  a  subsequent  part  of 
his  general  charge,  gave  to  the  jury  liutmc- 
tlooa  emtnacing  the  law  of  juBtiflable  homicide. 
Such  instructions  were  in '  conflict  with  the 
chance  quoted,  but  were  not  explanatory  nor 
gualificative  thereof. 

2.  Cbiunal  IiAw—Appsut— Beneficial  Eb- 

BOB. 

An  error  twnefidal  to  a  party  affords  him 
no  ground  for  complaint 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  S  3098.} 

3.  Saub— InsTBUonons. 

Where  the  trial  Judge  has  once.  In  his  gen- 
eral diarge.  fully  and  correctly  stated  the  law 
of  reasonable  doubt,  it  is  not  necessary  that  he 
should  repeat  bis  Instmetlons  upon  tlila  sub- 
ject  in  connection  with  each  new  proposition 
laid  down. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
VOL  14,  Criminal  Law,  §S  16^,  1991.] 

4.  Sakb— Necbssitt  or  Rbqubst. 

The  failure  of  ttw  court  to  charge  the  Jury 
upon  the  subject  of  the  impeachment  of  wit- 
nesses does  not  constitute  reversible  error  in  the 
absence  of  a  request  In  writing  for  aucb  charge. 

[Ed.  Note.— JTor  casea  In  point  see  Cent  Dig. 
vol.  14,  Crimhial  Law,  {  1996.] 

(Syllabus  by  the  Court) 

Error  from  Buiterlor  Court,  Walker  Coun- 
ty; Moses  Wright,  Judge. 

Tom  Cress  was  convicted  of  murder,  and 
brings  error.  Reversed. 

Crees  was  indicted  for  tbe  murder  of  Kane, 
and  found  guilty  of  volnntory  manslaughter, 
and  he  assigns  error  upon  tbe  refusal  of  the 
court  to  grant  him  a  new  trial.  Tbe  state's 
evidence  shows  that  a  inrty  of  soldiers  from 
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Fort  Oglettiorpe  were  assembled  at  a  clnb- 
roora  run  by  Beacon,  where  all  had  been 
drinking.    Cress  and  two  others,  who  were 
together,  had  some  dlfficnlt?  with  the  bar* 
t^der,  and  went  outside,  telling  the  barten- 
der that  if  he  "wanted  any  part  of  them, 
be  could  get  It."    The  bartender  w«nt  to 
Eane  and  said.  "Kane,  I  want  you  to  see 
fair  play;"  and  Kane  said,  "Certainly,"  and 
he  and  one  other  Immediately  wmt  out,  and 
got  into  a  difficulty  with  Cress,  In  which 
difficulty  Kane  struck  Cress  a  hard  blow 
In  the  face.   Kane  returned  to  the  club,  but 
Cress  did  not  retum.    Later  In  the  evening 
Kane,  together  with  several  others,  left  the 
club  and  startedbacktothequarters,  when  they 
passed  Cress  and  Jones  sitting  on  the  steps 
of  Frelhn'B  clubhouse  about  50  yards  from 
Beacon's.    Kane  stopped  near  by  for  some 
purpose,  and  state's  witnesses  paraed  on  and 
waited  for  blm.   After  waiting  some  time, 
witnesses  went  back  and  found  Kane  stag- 
gering around  unconscious  from  a  blow  on 
the  head.   Cress  and  Jones  had  disappeared. 
Kane's  skull  was  fractured  In  two  places 
by  a  violent  blow.  A  stone  could  have  caused 
the  wound.    Kane  died  next  day  without 
having  regained  consciousness.  There  was  no 
further  proof  of  the  kind  of  weapon  used. 
A  witness  for  the  defendant  stated  that, 
after  the  first  difficulty  at  Beacon's,  Cress  and 
witness  went  back  to  the  quarters,  but  after 
a  while  returned  to  Frelhnjs  place  and  sat 
down  on  the  stepa   While  they  were  sitting 
there,  Kane  and  several  others  passed  tor, 
but  Kane  returned  to  where  they  were  sit- 
ting  and  said,  "What  In  the  hell  are  yon  do- 
ing there?"  and  struck  witness  on  the  face. 
Cress  told  him  not  to  do  that,  and  then 
Kane  struck  Cress  and  threw  his  hand  to 
his  hip  pocket  and  said,  "Damn  yon,  I  have 
got  you."  Cress  picked  up  a  rock  and  threw 
and  hit  Kane  on  the  head.    The  evidence 
for  both  the  state  and  the  defendant  was 
ToluminouB,  but  the  foregoing  contains  the 
substance  of  that  which  bears  upon  the  ques- 
tions made  by  the  motion  for  a  new  trial. 

John  w.  Bale  and  Chas.  R  Jouee,  for  plain* 
tifr  In  error.  W.  H.  Ennis,  Sol  Oetu.  and 
W.  B.  Shaw,  for  the  State. 

BECK.  J.  (after  stating  the  facts).  1.  The 
first  ground  of  the  amended  motion  for  a  new 
trial  is  as  toliows:  "Because  the  court  erred 
In  charging  the  jury  as  follows:  'If  the  weap- 
on used  was  one  which  in  Its  nature  was  not 
likely  to  produce  death,  the  jury  might  infer  a 
want  of  malice,  and,  In  such  a  case,  it  would 
be  voluntary  manslaughter;  but.  If  the  killing 
was  done  upon  a  sudden  heat  of  passion 
provoked  by  words  or  abusive  language,  then, 
nothing  else  appearing,  the  killing  would 
not  be  voluntary  manslaughter,  but  would 
be  murder,  if  the  weapon  used  showed  an 
intent  upon  the  part  of  the  accused  to  take 
human  life,'  said  charge  being  erroneous,  and 
excluding  from  the  consideration  of  the  jury 
the  defoiae  of  justifiable  homicide  set  up  1^ 


the  accused."   The  exertion  to  tiie  charge 
appears  to  be  well  taken.   There  was  evi- 
dence in  the  case  from  which  the  jury  would 
have  been  authorized  to  find  that  the  homi- 
cide was  justifiable.  They  might  have  found. 
If  they  had  believed  the  evidence  Introduced 
by  the  defendant,  that  the  weapon  used  was 
one  which  In  Its  nature  was  not  likely  to  pro- 
duce death,  and  they  might  have  found  from 
this  and  other  facts  In  the  case  that  tLe 
defendant  did  not  act  with  malice,  but  that 
he  struck  the  deceased  with  a  rock  to 
prevrat  the  latter  from  making  an  un- 
lawful  and   vlolrait   assault   npon  him, 
and  yet  they  are  instructed  by  the  court 
that,  if  they  find  that  the  weapon  used  was 
one  which  In  Its  nature  was  not  likely  to 
produce  death,  want  of  malice  might  be 
inferred,  In  which  case  the  killing  would  be 
voluntary  manslaughter.    This  portion  of 
the  charge  limited  the  jury  absolutely  to 
one  verdict,  even  If  they  found  that  the  ac- 
cused hM  acted  without  malice  and  used 
a  weapon  not  likely  to  produce  death,  with- 
out reference  to  the  facts  and  circumstances 
testified  to  by  witnesses  In  the  case,  which 
would  have  rendered  the  use  of  such  weapon 
Justifiable.    And  the  error  was  not  cured 
by  giving,  In  another  part  of  the  charge,  tiie 
law  of  justifiable  homicide.    Having  given 
erroneous  instructions  in  one  part  of  the 
charge,  the  harmful  effects  were  not  removed 
by  a  correct  charge  in  confilct  therewith,  the 
Jury's  attention  not  being  called  thereto  with 
directions  as  to  which  of  the  conflicting  In- 
structions they  should  select  as  a  guide 
Florida,  a  &  P.  By.  Oor  r.  Lncaa,  110  Ga. 
121,  36  8.  B.  283. 

2.  The  court  having  diarged  the  law  of 
justifiable  homicide,  his  failure  to  charge  the 
law  of  "urgent  danger,  as  contained  in  sec- 
tion 78  of  the  Penal  Code,"  was  not  error 
of  which  the  accused  could  complain.  If 
such  failure  was  error  at  all,  It  was  one 
beneficial  to  plaintiff  in  error,  and  affords 
him  no  ground  for  complaint  Attlns  t.  Paul, 
67  Oa.  97;  Partes  t.  Georgia  Ballwar  Co^ 
72  Ga.  347. 

3.  The  court  In  his  genovl  charge  had  car- 
rectly  and  fully  stated  the  law  of  reasonable 
doubt  That  he  did  not  r^>eat  It  In  charg- 
ing upon  certain  particular  phases  of  the 
defendant's  contentions  does  not  constitute 
error.  McDuffie  v.  State,  00  Ga.  780,  IT 
8.  E.  105. 

4.  The  principle  stated  In  the  fourth  head- 
note  has  been  frequently  ruled  by  this  court 

Judgment  reversed.  All  the  Justices  con- 
cur. 


HUDGINS  V.  STATEl 
(Supreme  Court  of  Georgia.    Nov.  9.  1906.) 

1.  Cbikinal  Law— Abbest  of  Judomxkt— De- 
rEOTiVE  Accusation — Mastbb  and  Sebvaht 
— Enticing  Awat  Sbbvant. 

An  accusation  under  sectiou  122  of  the 

Penal  Code  of  1889,  which  diarget  that  the 
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accnsed  did  hr  offering  hi^er  wages  penuad* 
and  decoy,  and  did  attempt  to  persuade,  entice, 
and  decoy  by  offering  Ucber  wages,  tne  serv- 
ant of  a  named  peaon,  'jifter  he  had  actoally 
entered  the  awrice  of  hi*  enwloyer,  to  leave  his 
employer  during  his  term  of  service,"  knowing 
that  be  waa  bo  employed,  safflciently  seta  forth 
A  contract  of  employment  between  the  servant 
and  the  master,  as  against  a  motion  in  arrest 
of  jadgment  on  the  ground  that  the  aocnntlon 
ftiled  to  allege  what  the  contract  was  and 
whether  it  was  verhal  or  written. 
2.  Frauds,  Statcti  OF-<3oiiTBaor  m  Itac- 

rxioncKHT. 
A  oontraet  of  hiring  for  a  year,  to  b^n 
in  present,  is  not  within  tlie  operation  of  the 
■tatote  of  frauds. 

[Ed.  Note.— For  cases  in  point,  kc  Cent  Dii 
Tol.  23,  Frauds,  Statute  ot,  |  67.] 

&  Uabteb  and  Sxhtaut— BnnoiNO  Awat 
Best  ART. 

The  evidenos  authorized  the  verdict,  and 
no  snffideat  zeaaon  appears  for  reversing  the 
Judgment. 
(Byllabua  by  the  Court.) 

Erroi  from  City  Court  of  GrifDn;  &.  W. 
Hammond,  Judge. 

J.  J.  Hud^lne  was  coDTlcted  oi  enticing 
Lway  a  servant,  and  brings  error.  Affirmed. 

HndslnB  was  arraigned  in  a  city  court  ap- 
or.  M  ACCTuatiou  charging  that  be  did  "by 
dTKla^r  tklfi^ier  wages  entice,  persuade,  and 
deei^  ,  una  did  then  and  there  attempt  to  en< 
tlce,  porsaade,  and  decoy  by  offering  higher 
wagu  Frank  Mathews,  the  servant  of  W.  H. 
Baker,  after  be  ba^  actually  entered  the  serv- 
ice of  his  employer,  to  leave  bis  empl(^ent 
during  the  term  of  service,  knowing  that  said 
Frank  Mathews  was  so  employed."  The  ac- 
cused filed  a  plea  of  not  guilty,  and  after  a 
trial  the  Jury  rendered  a  verdict  finding  him 
guilty  of  the  offeose  charged.  A  motion  in 
arrest  of  judgment  was  filed,  on  the  ground 
that  tbe  accusation  did'  not  set  forth  any 
contract  between  tbe  employer  and  the  serv- 
anr,  and  It  did  not  appear  from  the  accnsa- 
tioe  whether  tbo  contract  was  oral  or  writ- 
ten TblA  motiGs  wos  overmledt  and  tbe  ac- 
eond  exc^ipted  A  motion  for  a  new  trial 
was  also  filed,  wblcb,  In  addition  to  tbe  gen- 
en:  grounds,  contained  a  special  asslgnmoit 
of  error  npcr  the  ground  that  the  court 
erred  in  admitting  tbe  following  testimony  of 
W.  H.  Baker:  "Last  October  I  hired  Frank 
Mathews  fron>  hitr  and  bis  mother  at  $2  per 
week  for  1?  moiiths,  or  longer  If  he  wanted 
to  work  longer  X  was  at  Mr.  Hudglns*  tbe 
18th  or  20tb  ol  April  of  this  year,  and  saw 
Frank  Mathews  at  work  In  Hudglns'  field. 
I  then  told  Hudglns  I  had  a  contract  with 
tbe  boy."  The  objection  to  this  testimony 
was  that  no  contract  was  alleged  In  the  ac- 
cusation. Tbla  motion  waa  OTerruIed,  and 
tin  accused  excepted. 

C.  3.  Lester  and  U  W.  Bhnrman,  for  plain- 
tiff in  etrror.  U  SK  Patterson,  SoL*  for  the 
fitate. 

COBB.  P.  J.  (after  stating  tbe  foregoing 
facts).  During  the  existence  of  slavery  It 
iras  neitber  necessaiy  nor  important  that 


tbe  n^to  should  be  Instructed  as  to  the  bind* 
Ing  obligation  of  a  contract  Wheao.  he  emer- 
ged from  this  condition,  and  immediately, 
without  any  Instruction  on  the  subject,  be- 
came clothed  with  fidl  contractual  powers,  It 
is  not  sui^rlslns  that  he  could  be  Induced 
by  unscrupulous  white  men  to  flagnmtly  Tlo- 
lato  the  obligations  of  contracts  into  which 
be  had  entered.  It  may  be  that  while  the 
Constitution  of  1865  was  in  ftirc^  and  prior 
to  the  adoption  of  the  fourteenth  amendmont 
to  the  Constltation  of  the  United  SUtes,  the 
GmenJ  Assonbly  had  power  to  declare  that 
the  violation  of  a  contract  by  a  negro  should 
be  a  crime,  without  making  such  an  act  by 
a  white  man  pouU.  Tbe  General  Assembly, 
howew,  seemed  to  hare  had  no  desire  to 
make  sudi  a  discrimination,  nor  was  It  deeoi- 
ed  in  furtbaance  of  a  wise  public  policy  that 
every  breach  of  a  contract  should  be  declared 
a  crime.  Ta  prevent  as  far  aa  possible  the 
disastrous  effects  resulting  from  serrants  be- 
ing enticed  to  violate  tiieir  contracts  of  «n- 
ploymeat,  in  1866  a  statute  was  enacted 
which  declared  it  a  crime  for  a  person  to  em- 
ploy tbe  servant  of  another  during  the  term 
for  whldt  be  was  employed,  knowing  that  the 
servant  was  so  employed  and  that  his  term 
of  service  had  not  expired,  and  also  making 
It  a  crime  for  any  i>eraon  to  entice,  persuade, 
or  deooy,  or  to  att^pt  to  entice,  persuade,  or 
decoy,  any  servant  to  leave  bis  empioymoit 
by  offering  higher  wages,  or  In  any  other  way. 
during  the  term  of  serTlce^  knowing  that 
the  semmt  was  so  emplt^ed.  Code  1868,  | 
4428;  Acts  0866,  p.  158.  As  tbe  servant  class 
of  this  state  was  made  up  largely  of  ne^roee, 
tbe  effect  of  this  statute  was.  not  to  punish 
the  n^ro  who  Tlolated  his  contract,  probably 
through  ignorance  that  such  an  act  Involved 
any  moral  obliquity,  but  to  punish  the  per- 
sona (generally  white  persons)  who  brought 
about  tbe  wrong  resulting  from  tbe  servant 
leavhv  bis  employer.  That  portion  of  the 
statute  which  made  It  a  crime  to  employ  the 
servant  of  another  was.  In  187S,  amended  by 
making  It  appllcablr  to  cases  <mly  whwe 
the  servant  was  tmdor  a  written  contract 
attested  by  one  oe  more  witnesses  Acte 
1878,  p.  20.  The  act  of  1866^  as  thus  amod- 
ed,  was  embodied  in  the 'Code  of  1878,  as 
well  as  In  tlie  Code  of  1882,  appearing  in 
each  CoCto  as  section  4600l  In  1863  tbe  sec- 
ticm  of  the  Code  Just  referred  to  was  fur- 
ther amended  by  adding  the  words  "cropper 
or  farm  laborer,*'  after  the  word  "servant," 
wherever  It  appeared  In  the  section,  and.  In 
that  portion  of  the  statute  relating  to  en- 
ticing away  the  servant  of  another,  adding 
the  words,  "whether  under  an  oral  or  written 
ctrntract."  Acte  1882,  p.  6(X  In  the  Penal 
Code  of  1885  that  portion  of  the  statute  above 
referred  to  which  relates  to  the  employm^t 
of  the  servant,  cropper,  or  farm  laborer  of 
another  Is  embraced  in  section  121.  Tbe  re- 
maining portion  of  tbe  law  is  embraced  In 
secUon  122.  In  tbe  following  language:  'If 
any  person  shall,  by  ottering  higher  wages 
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or  In  any  other  way,  entice,  persuade,  or 
decoy,  or  attempt  to  entice,  persuade  or  de- 
coy any  servant,  cropper  or  f i  rm  laborer, 
whether  under  a  written  or  parol  contract 
after  he  shall  have  actually  entered  the 
service  of  his  employer,  to  leave  his  employer 
during  the  term  of  service,  knowing  that  said 
servant,  cropper  or  farm  laborer  was  so 
employed,  he  shall  be  guilty  of  a  misdemean- 
or." 

It  Is  under  this  section  that  the  accusation 
In  the  present  case  was  preferred.  The 
Ingredients  of  the  offense  defined  In  this  sec- 
tion are:  A  contract  by  which  one  person 
Is  bound  to  render  service  to  another  as  a 
servant,  cropper,  or  farm  laborer,  which  con- 
tract may  be  either  In  parol  or  In  writing; 
the  Kiticlng  away  of  a  servant  so  bound,  by 
offering  higher  wages  or  in  any  other  way ; 
knowledge  on  the  part  of  the  person  who 
entices  that  the  servant  Is  so  employed ;  and 
the  actual  leaving  by  the  servant  of  the 
employment  before  the  term  of  service  has 
expired.  These  ingredients  must  appear  in 
an  indictment  or  accuslatlon  charging  one 
with  the  violation  of  this  section.  The  accused 
went  to  trial  without  demurring  to  the  ac- 
cusation. The  objection  to  its  sufficiency  Is 
raised  for  the  first  time  by  a  motion  In  ar- 
rest of  Judgment  It  Is  now  urged  that  the 
accusation  does  not  with  sufficient  deflnlte- 
ness  Indicate  that  there  was  a  contract  of 
employment  between  the  alleged  servant  and 
his  alleged  employer.  The  accusation  will 
not  now  be  scrutinized  with  that  degree  of 
particularity  which  a  special  demurrer 
would  have  required.  It  Is  only  to  be  de- 
termined at  this  stage  of  the  case  whether 
the  words  of  the  accusation  allege  In  sub- 
stance a  contract  It  alleges  that  Mathews 
was  the  servant  of  Baker  and  that  "he  had 
actually  entered  the  service  of  his  employer." 
There  cannot  be  an  employment  without  a 
contract  The  relation  of  servant  usually, 
if  not  always,  arises  as  a  result  of  a  contract. 
As  against  a  motion  In  arrest  of  Judgment 
a  contract  of  service  sufficiently  appears. 
Even  If  the  accused  was  entitled  to  be  in- 
formed more  definitely  ai  to  the  terms  and 
conditions  of  such  contract  he  should  have 
attacked  the  accusation  through  the  medium 
of  a  special  demurrer.  The  only  special 
ground  In  the. motion  for  a  new  trial  com- 
plained of  the  admission  of  the  evidence  re- 
ferred to  In  the  forgoing  statement  of  facts, 
upon  the  ground  that  no  contract  of  service 
was  alleged  In  the  accusation.  What  has 
been  said  disposes  of  this  assignment  of  er- 
ror. See,  in  this  connection,  Bryan  v.  State, 
44  Ga.  828;  Hightower  t.  State,  72  Ga.  482; 
Broughton  v.  State,  114  Ga.  34,  89  S.  E.  866 ; 
McAllister  v.  State,  122  Ga.  744,  50  S.  E.  921. 

2,  8.  The  general  grounds  of  the  motion 
for  a  new  trial  remain  to  be  disposed  of. 
There  was  evidence  from  which  the  jury 
could  find  that  a  contract  of  service  had 
been   entered    Into    between    Baker  and 


MatbewB,  who  was  a  minor;  such  contract 
having  been  made  both  with  the  minor  and 
his  mother,  who,  so  far  as  the  record  dis- 
closes, was  entitled  to  his  custody  and  au- 
thorized to  make  contracts  for  service  to 
be  performed  by  him.  The  evidence  on  some 
of  the  points  In  the  case  la  circumstantial  in 
its  nature.  The  circumstances  are  such  as 
to  authorize  a  finding  that  the  accused  knew 
that  Mathews  was  In  the  employ  of  Baker, 
that  he  offered  bim  higher  wages  than  be 
was  receiving,  and  that  as  a  result  of  this 
offer,  he  left  the  employment  of  Baker, 
where  he  was  actually  at  work,  and  entered 
the  service  of  the  accused.  It  la  contended, 
though,  tliat  the  ctmtract  of  service  appear- 
ing in  the  evidence  was  not  to  be  performed 
within  a  year  from  the  time  It  was  made, 
and  that  neither  Mathews  nor  his  mother 
was  bound  thereby,  by  reason  of  the  fact 
that  It  was  within  the  operation  of  the 
statute  of  frauds,  and  that  for  this  reason 
no  crime  was  committed  by  the  accused  in 
enticing  Mathews  to  leave  Uie  service  of  his 
employer;  the  effect  of  Mathews'  conduct 
being  simply  to  take  advantage  of  a  defense 
which  he  or  his  mother  might  have  made  at 
any  time  that  the  employer  sought  to  enforce 
the  contract  against  him  or  his  mother.  We 
wUl  not  undertake  to  determine  In  the  pres- 
ent case  whether  the  statute  of  frauds 
would  be  applicable  as  a  defense  to  one 
charged  with  a  violation  of  the  statute  un- 
der consideration.  Under  the  view  we  take 
of  the  case,  the  contract  was  not  within  the 
operation  of  the  statute^  The  evidence  of 
Baker  on  this  subject  Is  set  forth  in  the 
statement  of  facts.  A  reasonable  construc- 
tion of  this  evidence  Is  that  the  term  of 
service  was  to  b^in  at  once,  and  continue 
for  one  year,  or  longer  If  the  servant  so  de- 
sired. There  was  a  binding  contract  for 
one  year's  service,  to  begin  at  onc&  Wheth- 
er  this  should  pontlnue  any  longer  after  the 
expiration  of  the  12  months  was  a  matter 
to  be  determined  by  the  employ^  or  his 
mother.  There  was  no  effort  to  make  a 
binding  contract  for  longer  than  12  months. 
Is  such  a  contract  within  the  operation  of 
that  provision  of  the  Code  which  enumerates, 
among  those  promises  which  are  required 
to  be  In  writing,  "any  agreement  (exc^t  ex- 
tracts with  overseers)  that  is  not  to  be  per- 
formed within  one  year  from  the  making 
thereof?  OIv.  Code  1895,  r  2693  (5).  A 
contract  of  hire  for  a  year,  to  begin  In 
pnesentl,  is  not  within  the  operation  of  the 
statute  of  frauds.  1  Smith's  Leading  Cases 
(9th  Ed.)  600,  and  cases  cited;  Pollock  on 
Contracts  (Text-Book  Series),  top  page  224; 
Broom's  Common  Law  (9th  Ed.)  391.  If 
the  contract  had  contemplated  a  year's  serv- 
ice to  begin  at  a  future  date,  It  would  have 
have  been  otherwise.  We  see  no  reason  for 
reversing  the  Judgmoit 

Judgment  affirmed.  All  the  Jiutlcea  conr 
cur. 
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PLANTERS'  OOTTON  OIL  00.  T.  WEST- 
ERN UNION  TBLEORAPH  CO. 
(Soprenw  Court  of  Georgia.   Not.  0,  1906.) 

1.  Teleorapiib—Failubi  to  Dixiveb  Teix- 

OBAIC. 

In  M.  tait  for  damages  against  a  telegraph 
company  for  failure  to  deliver  a  telegrapbic  me*. 
tage,  it  is  neceasary  for  the  plalntiS  to  show 
that  the  message  was  In  fact  delivered  for  trans- 
misaion.  This  is  not  accomplished  by  proof  that 
the  plaintiff's  agent,  In  an  attempt  to  deliver 
the  message  for  transmission,  used  uie  telephone, 
calling  upon  the  telephone  company  for  a  con- 
nection with  the  office  of  the  telegraph  com- 
pany,  and,  apon  being  answered  by  one  supposed 
to  be  in  the  telegraph  office,  aslceo,  "la  that  the 
Western  Union  Telegraph  office?"  and,  upon  be- 
ing aasnred  In  Uie  affirmative,  repeating  to  ^e 
peraon  so  answering  the  message  intended  to  be 
sent;  it  not  appearing  that  the  agent  of  the 
plaintiff  recognised  the  voice  of  the  person  who 
answered  him  as  being  the  voice  of  one  of  the 
agents  of  the  telegraph  compaoy,  and  it  not 
bong  otherwlae  known  to  him  or  abown  that 
the  person  to  wh<mi  he  was  talking  was  the 
agent  of  the  tdegraph  company. 

2.  Sauk— EyiDKHCc. 

The  erideius  was  not  niflklont  to  support 
a  verdict  In  favor  of  the  plaintiff,  and  the  jnry 
properly  found,  under  the  direction  of  the  court, 
in  favor  of  the  defendant.  There  was  not  saffi- 
cimt  error  upon  any  niling  of  the  court  to  re- 
verse the  Judgment  for  any  reaeiHi  aaaifusd. 
(Syllabua  by  the  CourL) 

Error  City  C!ourt  of  Rldimond  Conn- 
ty;  W.  F.  Eve,  Judge. 

Action  by  the  Plantera*  Cottcm  Oil  Com- 
pany against  the  Western  Union  Telegraph 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Wm.  H.  Fleming,  for  plaintiff  In  errw.  W. 
H.  Barrett,  Geo.  H.  Pearons,  and  Doray, 
Brewster  ft  Howell,  for  defendant  In  errw. 

ArmNSON,  J.  This  was  an  action  for 
damages  arising  from  an  alleged  failure  of 
the  Weet»n  Union  Tdegraph  Company  to 
transmit  and  dellTer  a  message.  Under  the 
view  we  take  of  fba  case,  the  controlling 
question  is  as  to  whether  or  not  the  defend- 
ant ever  received  the  message  from  the  plain- 
tiff for  transmission.  If  the  defendant  did 
not  recelTe  the  message  for  transmission, 
of  course  It  conld  not  be  held  liable  for  any 
damage  to  tbe  plaintiff  on  account  of  the 
failure  to  communicate  the  matter  to  tbe 
person  for  vbom  tbe  message  was  intended. 
It  appeared  on  tbe  trial  that  Mr.  Wallace, 
who  was  tbe  manager  for  tbe  plaintiff,  de- 
siring to  send  a  message  to  Ravenel  &  Ca, 
of  New  Tork,  being  at  bis  residence,  tele- 
phoned the  message  to  tbe  stenographer  In 
hla  office,  who  reduced  It  to  writing.  Tbe 
stenographer  testified  that  be  "wrote  It  off 
and  telephoned  It  to  tbe  Western  Union  of- 
fice." The  stenographer  also  testified  that 
It  had  been  their  "custom  to  deal  with  the 
defendant  over  the  telephone.  Tbe  place  of 
biLolness  of  the  plaintiff  Is  *  •  ♦  about 
two  or  three  miles  from  tbe  office  of  tbe  de- 
fendant We  receiTed  and  sent  all  messages 
over  flw  telephone,  and  at  tbe  end  of  the 


month  tbe  defendant  would  send  a  bill." 
Tbe  message  Intended  to  be  sent  was  a  revly 
to  a  message  from  Ravenel  &  Ca,  wbldi  tbe 
stenographer  testified  be  "nad  received  over 
tbe  telephone  from  the  Western  Union  office." 
Tbe  stenographer  testified  further:  "Wbo: 
I  called  up  the  telephone,  I  asked  for  tbe 
Western  Union  Telegraph  Company's  office. 
On  such  occasions  X  always  ask,  'Is  tbnt  tbe 
Weston  Union  officer  and  they  say,  'Yes.' 
and  I  say:  'ITiie  Is  the  Planters'  Cotton  Oil 
Company.  Take  a  message' — and  tbey  take 
it  down  and  repeat  It  over  to  me.  After  tak- 
ing down  tbe  message,  he  repeated  it  back 
to  me,  and  It  was  all  right."  Tbe  same  wit- 
ness further  testified:  "I  know  Hr.  Tetrea. 
Mr.  Deas,  and  Mr,  Britton,  who  are  employed 
In  the  Angusta  office  of  tbe  Western  Union 
Telegraph  Company.  On  the  day  I  sent  this 
message  to  Ravenel  ft  Co.,  I  did  not  talk  to 
Mr.  Tetrea  about  tbe  message,  nor  to  Mr. 
Britton,  so  tat  as  I  know.  I  don't  know  who 
it  was  I  telephoned  the  message  to.  I  called 
up  the  telephone,  and  the  person  at  tbe  other 
end  said  that  was  tbe  Western  Union  Tele- 
graph Company.  Except  the  statement 
that  came  to  me  over  the  'phone  that  day, 
I  didn't  know  that  the  party  answering 
worked  for  tbe  Western  Union  Telegraph 
Comimny.  I  didn't  recognize  tbe  voice  that 
answered  the  telephone  that  day.  It  was  a 
Tolce  that  I  was  not  accui^tomed  to  as  com- 
ing from  the  telegraph  office.  The  person 
seemed  rather  slow  In  taking  the  message, 
and  I  knew  that  It  was  not  Mr.  Tetrea,  be- 
cause he  was  very  swift  In  taking  down  a 
message,  and  I  bad  to  repeat  It  over  one  or 
two  times."  The  foregoing  Is  substantially 
the  evidence  offered  by  the  plaintiff  referring 
to  tbe  delivery  for  transmission  of  tbe  mes- 
sage. The  defendant  Introduced  several 
witnesses,  but  they  did  not  strengthen  the 
plaintiff's  case  upon  that  point.  Among  tbem 
were  employes  of  the  defendant  who  were 
on  duty  the  time  It  is  claimed  by  the  plain- 
tiff tbe  message  was  telephoned  from  the 
ffice  of  tbe  plaintiff  to  tbe  office  of  the  de- 
fendant, and  each  of  tbem  testified  that  be 
did  not  receive  tbe  message  over  the  tele- 
phone. Upon  tbe  conclusion  of  the  evidence, 
the  court  directed  a  verdict  in  favor  of  the 
defendant  The  plaintiff  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  tbe 
def^dant  excepted,  assigning  error  upon 
that  Judgment 

Hiere  was  not  Hufflolent  evidence  to  sup- 
port a  verdict  for  the  plaintiff.  The  sten- 
ographer attempted  to  deliver  over  the  tele- 
phone the  message  intended  to  be  transmit- 
ted. He  did  not  see  or  otherwise  recognize 
tbe  person  to  whom  he  was  speaking  over 
tbe  telephone,  and  It  was  impossible  for  him 
to  say  in  fact  that  he  was  conversing  with 
tbe  agent  of  tbe  defendant.  He  did  not  know 
even  that  he  was  talking  into  any  telephone 
In  the  office  of  the  defendant.  His  whole 
Information  upon  that  point  was  based  upon 
hearsay  evidence^  whidi,  alttaougb  admitted 
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-vltbont  obJecUon,  was  Incompetent  to  prove 
the  fact  See  Bastlick  t.  Southern  By.  Co., 
116  Ga.  48,  42  8.  E.  436.  Tbe  telephone  oper^ 
ator  may  not  hare  cwmected  blm  with  the 
WestOTL  Union  office.  If  audi  connection 
was  in  fact  mad^  the  higher  and  better  evi- 
dence would  have  bera  tbe  testimony  of  the 
operator  of  the  telephone  company.  There  Is 
no  proof  that  the  person  who  anewered  the 
plalntUTa  agent  at  the  other  end  of  the  line 
was  the  d^endants  agent  Tbe  sayings  of 
that  person,  nnder  ttte  repeated  rulings  of 
this  court  and  the  w^-aettled  law,  would  not 
be  admissible  against  the  defendant  until 
the  tact  of  agency  had  been  established. 
There  was  nothing,  thsefore,  to  show  that 
the  plalntHTs  stenographer  communicated 
wia  either  the  telegraph  office  or  any  agent 
of  tbe  defendant  In  that  office.  The  plalntUf 
wholly  falls  to  tbow  a  deUvtty  of  the  mes- 
sage to  the  defoidant,  and  there  is  no  theory 
upon  which  the  defendant  conid  be  held  re- 
sponsible  for  the  damages  claimed. 

Judgment  affirmed.  All  the  JusUcea  con^ 
cur. 


LANIER  V.  STATE. 
(Suprema  Court  of  Georgia.   Nor.  8,  1906.) 

Cbiuxnal  La,w— Etidenos— Dkoluatzons  of 

AccusEn. 

Any  statement  or  dedaration  made  by  the 
accused  contemporaneously  with  or  when  first 
required  by  tbe  circumstances  to  account  tor  bis 
possession  of  voods  allied  to  have  been  recently 
stolen  Is  admissible.  The  evidence  repelled  in 
this  (mse  bring  a  part  of  the  res  geatss,  explana- 
tory, when  considered  In  connection  with  other 
proven  facts  and  circumstances,  of  defendant's 
possession  of  the  property  alle^d  to  have  been 
stolen,  was  admissible  for  coimderatlon  by  the 
jury,  and  the  rnllng  of  the  court  to  the  ocm- 
trary  was  error. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  Walton  Coun- 
ty: J.  W.  Arnold,  Sr.,  Judge. 

S.  P.  Lanier  was  convicted  of  larc^iy,  and 
brings  error.  Reversed. 

Napier  &  Cox  and  Foster  &  Fost»,  for 
plaintiff  In  error.  8.  J.  Trlbble^  Sol.  Gen., 
for  the  State. 

BECK,  J.  Lanltf  was  tried  upon  an  In- 
dictment chaining  him  with  Uie  larceny  of 
a  bale  of  cotton  belongli^  to  Wright  De- 
fendant admitted  that  he  got  tbe  bale  of  cot- 
ton charged  in  the  Indlctmott  but  denied 
that  be  stole  the  same,  and  undertook  to 
show  that  It  came  Into  his  possession  fbtrly 
and  bimestly.  The  Jury  found  the  dtf endant 
guilty,  and  recommended  that  he  be  punished 
aa  for  a  misdemeanor.  Defendant  made  a 
motion  tax  a  new  trial,  which  was  overruled, 
and  he  excepted,  and  assigns  as  error  tibe 
order  overruling  said  motion. 

The  only  ground  of  the  motion  for  a  new 
trial  which  it  Is  necessary  for  us  to  consider 
Is  tbe  one  complaining  that:  "The  court 
erred  In  rejecting  evidence  offered  by  movant 


aa  follows:  On  cross-examination  of  the  wit- 
ness Blaslngame^  he  (defftndanfs  oonnsel) 
asked,  'Didn't  you  pass  along  and  tell  Sam 
Lanlor  about  Buck  Wright  (the  proseeator) 
having  bad  a  bale  of  cottcm  stolen  7*  Tliis 
question  was  objected  to  1^  the  Solicitor 
General,  whereupon  movants  counsel  stated 
to  the  court  tbat  be  expected  to  prove  that  on 
the  morning  after  said  cotton  was  alleged 
to  have  been  stolen,  and  before  any  one  was 
accused  of  tbtt  theft  the  witness  Blaslngame 
was  passing  movanl^s  house,  and  told  blm 
that  Buck  Wright  had  a  bale  of  cotton  stolen, 
and  immediate  movant  rolled:  *Budc 
Wright  hu  bad  no  cotton  stolen.  I  ban  tba 
bale  of  cotton  bere^— pointing  to  tiiree  bales 
of  cotton  there  in  bis  <8am  Lanier's)  yard, 
In  a  few  teet  of  tbe  road,  where  any  one 
passing  by  could  see  It  Movant  proposed 
to  make  the  above  proof  by  the  wltneas  Blas- 
lngame, and  so  stated  to  tbo  court;  and  fbB 
court  ruled  that  said  evidence  was  Inadmis- 
sible and  rejected  It*"  The  court  erred  In 
r^elling  the  evidence  offered,  and  In  snstain- 
Ing  the  objection  made  by  the  Solidtor  Gen- 
eral to  the  question  propounded  to  the  wit- 
ness Blaslngame.  The  statement  which  the 
defendant  offered  to  prove  by  the  witness 
that  he  had  made  on  the  morning  after  tbe 
cotton  was  charged  to  have  been  stolen  was 
made  pending  his  possesion,  and  was  ex- 
planatory thereof.  "The  possession  being 
continuous,  Its  res  gestae  were  continuous, 
and  the  statement  was  embraced  therein." 
Lovett  V.  State.  80  Ga.  257.  4  S.  E.  912. 
"Any  statement  or  declaration  made  by  tbe 
accused  oontemporaneously  with  or  when 
first  required  by  tbe  circumstances  to  acconnt 
for  hia  possession  of  goods  recently  stol^  is 
admissible."  18  Am.  Eng.  Ency.  of  Law, 
4fi2.  "On  a  trial  under  an  indictment  for 
larceny,  the  acts  and  declarations  of  tbe  de- 
fendant in  reference  to  the  property  allefred 
'  to  have  been  stolen,  while  holding  it  in  her 
hands  and  showing  it  to  others,  are  admissi- 
ble in  evidence  aa  explanatory  of  her  posses- 
sion." Smith  V.  State,  103  Ala.  40,  16  South. 
12. 

Judgment  reversed.  All  lite  JusUcea  con- 
cur, except  EVANS,  J.,  disqualllled. 

SHULEB  et  aL  V.  STATE. 
(Supreme  Conrt  of  Georgia.  Nov.  0.  190&) 

1.  CrTMINAL  LA.W— BVItlBNOI— Okkiors. 

Where  the  defendants  were  on  trial  under 
an  indictment  charging  them  with  riot,  it  being 
a  material  subject  of  inquiry  as  to  wliat  was 
the  natural  effect  of  certain  words  used  by  one 
of  the  defendants  upon  the  minds  of  bystandeia, 
it  was  error  for  the  conrt  to  permit  a  witness 
to  testify,  over  timely  objection  made  by  coon- 
bpI  for  defendants,  tbat  said  words  "had  the 
worst  kind  of  eBFect"  The  witness  should  have 
been  limited  in  his  testimony  to  stating  facts 
and  circumstances,  and  should  not  have  bera 
permitted  to  state  mere  opinions  and  coocla- 
siona  of  hla  own. 

[Ed.  Not».— For  cases  hi  point  see  Cent.  Dig. 
VOL  14,  Criminal  Iaw,  «  1085.  1040^ 
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2,  Riot— BviDsnoi. 

What  one  o(  two  Joint  deH^ndants  Bald,  la 
the  absence  of  the  other  defendttit.  M>me  SO  tnla- 
otea  or  more  after  the  occurrence  alleged  to 
have  constituted  the  riot,  waa  not  of  a  cbaractet 
to  throw  any  Hxht  npon  the  question  of  the 
guilt  of  either,  and  was  tberefora  Irrelevant, 
ajid  ibi  admisBion  in  evidence  va«  error. 
&  Cbiuihal  Law— InsnoonoNB. 

That  portion  of  the  cb^^  of  the  court 
wbidi  waa  excepted  to  on  the  ground  that  it 
intimated  what  bad  been  proved  was  open  to  this 
critieism,  and  was  repugnant  to  the  statute  for- 
bidding the  trial  judge  to  expreaa  or  intimate 
bis  opinion  u  to  what  has  or  what  haa  not  been 
proved. 

[Ed.  Not&— F(v  cases  In  point,  see  Gent  Dig. 
vol.  14.  Criminal  Law,  H  1781, 1T82;  1700.] 

(SyllabDS  b7  the  Court) 

Error  from  Superior  Court,  Decatur  Coun- 
ty; W.  N.  Spence,  Judge. 

Nathan  Slroler  and  ottaus  were  oonvlcted 
ot  riot,  and  bring  error.  RereaeA. 

TL  Q.  Hartsfield  and  B.  D.  hongtey,  for 
plaintiffs  in  emnr.  J.  J.  Hofma;er,  Sol.  Q«d., 
pro  tern.,  and  W.  BL  Wooten,  Sol.  Gen.,  tar 

the  StatP 


BECK,  J.  Jndgmoit  reversed.  All  tbe 
JnstlGeB  concur. 


ROSENTHAL  v.  STATE. 
<Saprane  Conrt  of  Georgia.    Nov.  7,  1006.) 

1.  Gbihtoai.  Law  — iNBTBuonoiVB— CiBGtni- 
ffTANTiAL  Evidence. 

The  record  discloses  that  there  was  direct 
evidence  tending  to  prove  that  the  defendant 
did  certain  proprietary  acts  in  furtherance  of 
the  operation  and  maintenance  of  a  gamlng- 
liouse.  A  conviction,  therefore,  did  not  depend 
wholly  upon  circumstantial  evidence.  In  such 
case  it  was  not  erroneous  for  the  judge  to  re- 
fuse to  charge  npon  the  lav  of  circumstantial 
evidence.  McEIror  v.  State,  53  S.  E.  75I>.  125 
Ga.  87 ;  Smith  v.  State,  54  8.  E.  127,  125  Oa. 
296. 

TEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  law,  f  18&.] 

2.  Samk. 

Two  defendants  being  jointly  accused  of  the 
offense  of  keeping  and  maintamlng  a  gaming 
hou»e,  and  the  evideDce  being  wholly  circumstan- 
tial as  to  one  and  direct  as  to  the  other,  it  was  not 
erroneous  for  the  judge  In  bis  charge  to  dis- 
tinguish the  two,  and  with  reference  to  one 
instruct  the  jury  u[>on  the  law  of  circumstantial 
evidp'oce,  and  with  reference  to  the  other  refuse 
to  charge  the  law  of  circumstantial  evidence. 
By  so  distinguishing,  the  judge  did  not,  in  this 
case,  express  any  opinion  prejudicial  against  the 
defendant 

Z.  Gaming— iNSTBucnoN. 

The  words,  "If  the  defendant  Hi  anything 
which  contributed  to  tbe  maintenance  or  keep- 
ing of  tbe  gaming  house,"  fairly  construed  in 
connection  with  the  whole  charge,  referred  to 
some  act  of  proprietorship  in  the  keeping  of  a 
gaming  bouse,  and  it  was  not  erroneous  for  the 
court  to  use  such  language  In  the  instructions  to 
the  jury  upon  the  elements  of  the  offenae. 
(Syllabus  by  the  Court) 

Error  from  Superior  Gour^  Obatluun  Ctoon- 

1;;  Geo.  T.  Cann,  ,Tudg& 
56S.m-^ 
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Julius  Rosenthal  waa  convicted  of  crime, 
and  brings  error.  Affirmed. 
See  62  S.  E.  82. 

Twiggs  &  Oliver,  for  plaintiff  in  error.  W. 
W.  Osbome.  Sol.  Gen.,  for  the  State.' 

ATKINSON,  J.   Judgment  affirmed.  Alt 
the  Justices  concur. 


ABBAMS  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  8,  1906.) 

1.  MASXBa  AND  SUVAinV-GOllIMACT  FOB  IiA- 
BOB— FbAUD— EV IDENCB. 

An  allegation  in  an  accusation  framed  un- 
der the  act  of  1908  (Acta  1903,  p.  90),  making  It 
illegal  for  a  person  to  procure  money  or  other 
thing  of  value  on  a  contract  to  perform  services 
with  Intent  to  defraud,  that  the  defendant  did 
obtain  from  the  prosecutor  an  advance  of  a 
certain  sum  of  money,  is  not  sustained  by  proof 
that  the  prosecutor  paid  to  a  third  person  tbe 
amount  of  the  defendant's  debt  to  such  third 
person,  secured  Dy  mortgage,  took  a  transfer 
of  the  mortgage,  and  subsequently,  as  transferee, 
foreclosed  the  same. 

2.  SAUB--BintDBN  or  Pboof. 

Before  a  prosecution  can  be  socoessfnlly 
maintained  xmifer  this  act,  the  burden  is  upon 
the  state  to  show  that  loss  or  damage  was  ac- 
tually sustained  by  the  hirer.  Where  it  appears 
that  advances  were  made,  and  that  tlie  person 
to  whom  the  advaucea  were  made  performed'  a 
certain  amotvit  of  services,  but  the  value  of 
such  service  Is  not  mode  to  appear,  the  prosecu- 
tioti  tails  to  carry  this  burden  of  proof. 
(Syllabuv  by  the  C3oart) 

Error  from  City  Court  of  Sparta;  F.  L. 
Little,  Judge. 

Gus  Abrams  was  convicted  of  swlndllngr. 
and  brings  error.  Beveraed. 

The  offense  with  which  the  accused  waa 
charged  was  a  violation  of  the  act  approved 
August  15,  1903,  "to  make  it  Illegal  for  any 
person  to  procure  money,  or  other  thing  of 
value,  on  a  contract  to  perform  services, 
with  Intent  to  defraud,"  etc.  Acts  1903,  p. 
90. 

The  accusation  alleged  that  tbe  accused, 
after  fraudulently  entering  into  a  contract 
with  W.  O.  Garrett  to  perform  for  him 
services  as  a  share  cropper  during  the  year 
1906,  Intending  at  the  time  to  defraud  blm 
by  not  rendering  the  services  contracted  for, 
did  obtain  from  him  advances  on  the  con- 
tract, consisting  of  corn,  meat,  flour,  tobacco, 
and  meal,  to  the  amount  of  $14,  and  the  fur- 
ther sum  of  $76.14  in  money,  to  his  loss  and 
damage  In  tbe  sum  of  $90.14,  no  part  of 
which  has  been  returned  to  him;  tbe  con- 
tract not  being  performed,  and  no  cause  hav- 
ing been  given  for  the  nonperformance  of 
said  services.  The  trial  resulted  in  tbe  con- 
viction of  the  accused,  and  the  question  pre- 
sented by  her  motion  for  a  new  trial  is 
whether  or  not  the  evidence  was  sutBcient 
to  support  the  verdict  of  guilty.  The  pros- 
ecutor testified:  The  contract  was  that  the 
defendant  was  to  farm  with  me  on  halves, 
she  and  her  children  to  do  tbe  work,  and  I 
made  her  advances  on  that  contract  She 
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wanteiX  me  to  "pay  np"  what  she  owed  at 
the  bank  first,  and  I  straightened  up  that, 
and  then  let  her  have  provisions  after  she 
moved  to  my  house.  The  amount  I  advanced 
to  her  In  money  at  the  bank  was,  I  believe, 
$76.14;  and  the  provisions  advanced  to  her 
amounted  to  about  $14.  The  bank,  as  se- 
curity for  the  debt  due  by  her  to  It,  held  a 
mortgage  on  a  male,  a  buggy,  aud  some  cows, 
and  "I  had  that  paper  transferred  to  me. 
That  property  that  she  had  mortgaged  to  the 
bank  was  levied  on  and  sold."  It  brought 
only  $87.  The  cost  of  sale  amounted  to 
$8.19,  "80  that  I  only  got  $29^1,  and  that 
amount  deducted  from  the  $76  leaves  the 
amount  she  now  owes  me  In  addition  to  the 
$14  for  provisions  that  I  furnished."  The 
accused  "didn't  carry  out  the  contract  She 
didn't  stay  as  she  promised.  She  left.  She 
stayed  awblle  and  left  I  did  not  give  her 
any  cause  for  leaving"  and  "she  didn't  give 
me  no  reason,  except  she  said  I  tapped  the 
bell  when  It  got  time  for  her  to  go  to  work 
after  dinner  to  let  her  know  what  time  to 
start;  •  •  •  said  she  was  not  going  to 
work  by  no  such  as  that.  She  was  not  going 
to  have  no  bell  rung  where  she  stayed  at; 
was  golDi;  to  boss  her  own  business.  •  •  • 
She  moved  to  my  house  somewhere  about  the 
Ist  of  January.  She  stayed  there  ontil  about 
the  iBt  of  March.  •  •  •  She  did  some 
work  dniing  those  months.  Her  family  did 
some  voric  The  boys  worked  some."  There 
was  other  testimony  oorroboratlng  that  of 
the  prosecutor  as  to  the  making  of  the  con- 
tract; the  accused  having  agreed  to  work  a 
one-horse  farm  on  halves  on  his  place,  "pro- 
vided be  would  take  op  that  paper"— the 
mortgage  held  by  the  bank,  which  he  had 
transferred  to  him,  and  whlcb  be  subsequent- 
ly foreclosed. 

L.  M.  Hunt,  for  plaintiff  In  error.  R.  W. 
Moore.  Sol.,  for  the  State. 

EVANS,  J.  (after  stating  the  facts).  Loss 
or  damage  to  the  hirer  Is  an  essential  In- 
gredient of  the  offense  defined  In  the  act  of 
August  15,  1903  <Acts  1903,  p.  90).  Milllnder 
V.  State,  124  6a.  452,  62  S.  E.  760.  The  ac- 
cusation alleges  that  loss  and  damage  occur- 
red to  the  prosecutor  In  the  sum  of  $90.14, 
which  was  made  up  of  two  Items — $76.14  In 
money  and  $14  In  provisions.  The  proof  fail- 
ed to  sustain  the  charge  that  $76.14  In  money 
was  advanced  to  the  defendant.  The  pros- 
ecutor's testimony  disproves  this  cbanse;  be- 
cause. If  he  had  advanced  the  mon^  to  the 
defendant,  the  payment  of  it  to  the  bank  by 
the  prosecutor  would  have  been  as  the  de- 
fendant's agent,  and  the  defendant's  debt  to 
the  bank  would  have  been  extinguished.  In- 
stead of  treating  the  mon^  paid  to  the  bank 
as  belonging  to  the  defendant,  and  as  hav- 
ing been  advanced  to  her,  the  prosecutor 
treated  the  money  as  his  own,  and  took  a 
transfer  of  the  mortgage  to  himself.  His 
own  conduct  shows  that  he  was  not  advan- 
cing money  to  her,  but  was  purchasing  a  se- 


cured debt  due  by  the  defmdant  See  Hlrsch 
V.  Meldrlm,  m  Oa.  717,  52  S.  B.  813. 

Provisions  of  the  value  of  $14  were  proved 
to  have  been  procured  by  the  defendant  on 
the  faith  of  the  contract  But  It  appeared 
that  the  defendant  and  her  family  did  some 
work  for  .the  prosecutor  between  January  1st 
and  the  time  she  left  two  months  later.  The 
value  of  this  work  was  not  shown,  and  It  can- 
not be  said  as  matter  of  law  that  the  hirer 
sustained  actual  loss  or  damage.  By  the  sec- 
ond section  of  the  act,  among  other  reqalaites 
to  be  established  as  affording  a  presumption 
of  ftandulait  Intent  is  the  "loss  or  damage 
to  tbe  hirer.**  If  the  service  rendered  by  the 
defendant  was  sufficient  to  compensate  for 
tbe  proTlslwiB  (no  other  loss  or  damage  hav- 
ing been  sbown),  then  tbe  prosecutor  suffered 
no  Injury.  While  It  Is  true  that  the  breadi 
of  an  entim  contract  may  defeat  a  reooreiy 
for  tbe  value  of  the  service  actually  rend^ 
ed,  when  tbe  action  Is  predicated  upon  the 
contract  this  principle  oC  law  Is  not  ap- 
plicable to  cases  of  this  kind.  By  the  terms 
of  tbe  act  tbe  loss  or  damage  to  the  hirer 
must  be  actual,  and  this  Is  not  shown  by 
proving  a  state  of  facts  which  would  negative 
a  recovery  on  the  contract  because  of  a 
breach  thereof.  It  may  be  that  tbe  value  of 
the  service  rendered  was  more  than  the 
equivalent  of  tbe  provisions  advanced  under 
tbe  contract  Be  this  as  It  may.  the  bnrd«i 
was  on  tbe  state  to  prove  that  tbe  service 
rendered  was  of  less  value  tbaa.  flw  advances 
made  to  the  accnsed,  and  the  state  did  not 
successfully  carry  this  burd^  A  new  trial 
must  be  bad. 

Judgment  reversed.  All  tbe  Justices  con- 
cur. 


BINYABD  et  ai.  v.  STATE. 

(Supreme  Court  of  Georgia.    Nov.  9,  1006.) 
1.  Cbiminaz.  Law— Appbai/— Bnx  of  Exckp- 

■nONS— CSBTHlOATIOn. 

The  Supreme  Coart  is  wiUiout  Jurisdic- 
tion to  pass  upon  the  merits  of  any  bill  of  ez- 
ceptiona  the  recitals  of  fact  in  which  are  not 
duly  certified  to  be  tme.  Civ.  Code  1893,  S 
5526 :  Ode  v.  Dn  Boae,  64  S.  B.  687,  125  Oa. 
832,  and  citations. 

(a)  Exceptions  pendente  lite  must  be,  not 
only  tendered  within  the  time  prescribed  by 
statute,  but  If  "allowed"  in  the  trial  court  (Civ. 
Code  1^  f  6626).  also  "certified  to  be  true 
by  tbe  judge  and  ordered  to  be  placed  on  the 
record"  (Ov.  Code  1803,  |  6541).  Howard  v. 
Cbamberlio,  64  Ga.  684.  694;  Nacooehee  Co.  v. 
Davis,  40  6a.  309. 

(b)  Merely  grantlttf  leave  to  file  a  paper,  or 
ordering  that  it  be  made  a  part  of  tl^  record, 
does  not  amount  to  a  certificate  verifying  the 
case.  Jackson  v.  State,  4,3  S.  E,  256,  116  Ga. 
834;  Williams  v.  State,  48  S.  B.  149.  120  Ga. 
488.  So  an  indorsement,  entered  apon  a  bill 
of  exceptions  and  Eigoed  by  the  presiding  jodge, 
to  the  effect  that  the  exceptions  were  "filed"  on 
a  specified  day,  cannot  be  regarded  as  the  legal 
equivalent  of  a  certificate  that  tbe  recitals  of 
the  bill  of  exceptions  are  true. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  15,  Criminal  Iaw,  U  £a6,  2207 J 
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3L  Sahs— EvioBHO— New  Tbui» 

The  evidence  for  the  state  made  oat  tlie 
charge  as  laid  in  the  accusation,  and  there  was 
no  error  in  overruling  the  motion  for  a  new 
trial,  in  which  the  only  complaint  made  by  the 
aocnaed  was  that  the  evidence  did  not  warrant 
the  verdict  of  gulltr. 
(Syllabos  by  the  Court.) 

Error  eiom  Clt7  Conrt  ot  SaTannab;  E*. 
M.  Norwood,  Jndffa^ 

laoac  Blnyard  aiul  other*  wese  eonTlcted  of 
crtm^  and  bring  error.  Affirmed. 

Geo.  W.  Owens,  for  plaintiffs  In  error.  W. 
V,  Osborne,  Sol.  Gen^  and  Oarrard  ft  Mel- 
drim,  for  the  State. 

BVANS,  J.  Judgment  afflrmed.  AU  the 
Josticea  concur* 


BOWDON  T.  BTATD. 

(Supreme  Goort  of  Georgia.   Nov.  8,  1906.) 
1.  Gkdiihal  Law— iHPEAomisNT  or  Vebdiot. 

Ae  a  matter  of  paUic  policy,  a  Jnror  caor 
not  be  heard  to  impeach  bis  verdict,  either  by 
way  of  disclosing  toe  Incompetency  or  miscon- 
doct  of  his  fellow  jnrora,  or  by  showing  his  own 
miscondnet  or  dlsqiialification,  from  any  cause. 
Civ.  Code  1895,  t  6838 ;  Hill  v.  State.  16  8. 
E.  978,  81  Qa.  154 ;  Coleman  v.  Slade,  75  Oa. 
63 :  Dyson  v.  State.  72  Qa.  206. 

[Ed.  Note.— For  eases  in  point,  see  OdU  Dig. 
vol.  15,  Criminal  Law,  U  2BB2,  2894.] 

Z.  8am>— New  Tbiai^ 

In  yUm  of  the  counter  showing  made  by 
the  state,  the  trial  judge  did  not  err  In  bedding 
that  the  juror  whose  dlsqnalifieatlon  the  ac- 
cused sought  to  establish  was  not  so  deaf  as 
to  render  him  incompetent  to  serve  on  the  jury. 
8*  HomciDB— Etidencb— InsTBUCTTOiva. 

There  was  evidence  warranting  the  con- 
clodon  that  the  accused  suddenly  approached 
the  deceased  with  a  gun,  and  pointed  It  at  him 
with  intent  to  kill  him.  In  a  spirit  of  revenge 
for  a  jMMt  grievance,  real  or  fancied,  and  that 
the  deceased  thereupon  attempted  to  draw  his 
pistol  in  order  to  defend  himself,  but  was  shot 
down  before  he  could  do  so.  Accordingly,  it 
was  proper  for  the  court  to  Instruct  the  Jury 
to  tbe  effect  that,  if  die  kllliiw  occurred  under 
these  drcumstances;  the  fact  that  the  deceased 
undertook  to  draw  his  pistol  could  not  be  plead- 
ed by  the  accused  as  a  justification  for  the  homi- 
cide, as  tbe  killiog  would  be  murder. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  26,  Homicide.  «  145,  146,  149.] 

4.  Same— EviDEKCE. 

There  was  no  abuse  of  discretion  on  tbe 
part  of  the  lower  court  In  refusing  to  ^nt  a 
new  trial  on  the  theory  that  tbe  verdict  was 
unsupported  by  tbe  evidence  and  was  for  that 
reason  contrary  to  law. 
(Syllabus  by  the  Court 

Error  from  Superior  Conrt,  Laurens  Conn- 
ty;  H.  G.  Lewis.  Judge. 

C.  W.  Bowden  was  Mmvlcted  of  murder, 
and  brings  error.  Affirmed. 

Howard  ft  Baker,  Greene  F.  Johnson,  and 
John  B.  Cooper,  ft>r  plaintiff  In  error.  Jos- 
eph E.  Pottle.  Sol.  Gen.,  and  John  C.  Hart, 
Atty.  Gen.,  fttr  the  State. 

ETANS,  J.  Judgment  afflrmed.  AU  the 
Jnstlcea  cmcnr. 


MABTIN  T.  CITY  OF  OAINBSTIIXB. 
(Supreme  Court  of  Geor^  Nov.  8, 1006.) 

1.  MDNIOIPAI.  GOBPOBAtlOm— BOtrnOABXES— 

ConTBAcnoif. 

The  corporate  limits  of  the  city  of  Gaines- 
ville  having  been  prescribed  by  an  act  of  the 
Legislature  (Acts  1877,  p.  163).  they  would  not 
be  contracted  by  mere  acquiescence  of  the  city 
council  In  a  survey  which  fixed  and  marked 
limits  of  less  extent  than  those  prescribed  and 
established  by  the  said  legislative  act,  even 
though  such  survey  bad  been  authorized  by  an 
ordinance  of  the  city  council  and  acquiesced  in 
for  a  period  of  80  years.  Norrell  v.  Augusta 
Railway  A  Electric  Co..  42  S.  E.  466.  69  L.  R 
A.  101,  116  Go.  818;  20  Am.  Eng.  Ency.  of 
Law.  116a 

2l  Tbiai.— Objeotiohs  to  Bvidenoe. 

A  part  of  the  evidence  Introduced  to  prove 
the  making  of  a  certain  survey  and  marking  tbe 
lines  thereof  posts  being  competent  and  ad- 
missible, it  was  not  error  to  overrule  an  objec- 
tion based  on  the  ground  that  the  evidence  was 
illegal,  which  wmt  to  the  whole  of  the  evidence, 
and  did  not  point  out  that  part  which  was  Il- 
legal and  Inadmissible.  The  iwoper  practice  la 
to  point  out  tbe  Inadmissible  portiMi  and  ob- 
ject to  it  specifically.  Iti^  t.  Camp,  86  8.  B. 
2^2,  110  Qa.  818. 

[Ed.  Note.— For  cases  In  point,  ase  Omt.  Dig. 
vol.  46.  Trial,  It  223-225.] 

3.  Evidence — HeabsaT. 

It  being  a  material  subject  of  Inquiry  as 
to  whether  or  not  a  building  was  witbln  the 
limits  of  a  certain  survey,  it  was  error  for  the 
trial  court  to  permit  a  witness,  over  proper 
obiecttoBs  made,  to  testify  that  tlie  sormor  had 
told  him  that  ue  building  was  Includea  In  tba 
lines  fixed  by  that  surrey. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  20.  Bvidenoe,  H  1175-1189!] 

4.  MtTNICIPAL  OOBPOBATIOna— TlOUTION  OF 

OBDinAnoB. 

Before  the  defendant  can  be  convicted  of  a 
violation  of  an  ordinance  of  the  city  of  Gaines- 
ville, it  should  be  made  to  appear  by  competent 
and  safBcient  evidence  that  the  act  alleged  to 
have  been  done  In  violation  of  sudi  <ndinance 
was  within  the  limits  of  said  dty  as  prescribed 
in  its  charter. 

[Ed.  Note.— For  cases  In  point;  see  CenL  Dig. 
vol.  36,  Municipal  Corporations,  |  1410;] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court.  Hall  0>uuty; 
J.  J.  Klmsey,  Judge. 

G.  W.  N.  Martin  was  convicted  of  a  viola- 
tion of  an  ordlnnnce  of  the  city  of  Galnea- 
vllle,  and  brings  error.  Reversed. 

H.  H.  Dean,  for  plaintiff  In  error.  J.  G. 
Collins,  for  defendant  in  error. 

BECK.  J.  Judgment  reversed.  All  the 
Justices  concur. 


CRAWFORD  T.  BONET. 

(Supreme  Conrt  of  Georgia.  Nov.  14,  1900.) 

1.  Appeal— Review— Objeotiohs  Waived. 

A  plaintiff  who  acquiesces  in  a  ruling  that 
a  ease  is  subject  to  nonsuit,  and  Introduces  ad- 
ditional evidence  to  save  the  case,  wUi  not  there- 
after be  heard  to  say  that  the  additional  evi- 
dence was  aaueceasary. 

[Gd.  Note.— For  cases  In  point  see  Gent  Dig. 
ToL  8,  Appeal  and  Brrarp  f  3612.] 
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i.  CoBPosATioKS— Action  or  Subbcbiftioh— 

Evidence. 

In  a  suit  b7  a  corporation  ajcainst  a  stock- 
holder for  an  oniMiid  ■ubscription  to  stock,  proof 
of  the  aabscription  and  or  a  call  duly  made 
makea  a  prima  facie  case  for  the  recovery  of 
the  amount  embraced  in  the  call. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  12,  Corporationa,  $  412.] 

3.  Same  —  Ikdividual  Liabilitt  of  Stock- 

HOLDEBS. 

A  corporation  purchasing  its  own  shares, 
which  are  not  fully  paid,  cannot  charge  the 
shareholders  with  indlvldaaJ  liability  for  the 
nnpald  portion  of  the  subacriptlone,  unless  they, 
upon  a  sufficient  consideration,  expressly  or  im- 
pliedly promise  to  pay  the  same. 

Note.— For  cases  in  point,  see  Cent.  Dig. 

12.  Corporations,  fiS  210.  224.  1530.] 

4.  Appeal— Recobd  —  Evidencb— DoccMBN- 
tary— Brief  of  Evidence. 

Where  either  party  introduce  a  document, 
record,  or  similar  evidence,  the  opposite  party 
may  read  as  evidence  introduced  oy  the  par^ 
who  offers  it  so  much  of  the  balance  as  is  rel- 
evant; but  in  the  preparation  of  the  brief  of 
eridence  after  trial  only  such  portions  should 
be  embraced  therein  as  were  actually  read  or 
considered  at  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  3,  Appeal  and  Error,  fS  2607-2610.] 

5.  Evidence— EXFRBT  Testihont— Boosb  or 
Aooonm— Explanation. 

When  books  of  account  have  been  intro- 
duced in  evidence,  an  expert  bookkeeper  may  be 
permitted  to  testify  that  he  has  examined  the 
books  and  reached  given  reanlts  from  the  en- 
tries therein,  to  aid  the  jury  in  their  Investiga- 
tions; the  qneati<m  aa  to  what  are  tba  proper 
deductions  to  be  made  from  the  entries  being 
at  last  solely  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Oenb  Dig. 
voL  20.  Evidence,  §  232a] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  T.  C  Crawford,  trustee  In  bank- 
ruptcy, against  H.  a  Rouey.  Verdict  for 
plaintiff  for  less  tban  the  amount  claimed, 
and  be  brings  error.  Reversed. 

Crawford,  as  trustee  In  bankruptcy  of  the 
Augusta  Debmture  Company,  berdnafter  re- 
ferred to  as  the  "Company,"  sued  Boney, 
alleging:  The  company  is  a  corporation  un- 
der the  laws  of  Georgia  and  has  been  ad- 
judicated a  bankrupt  The  defendant  and 
19  others  were  siducrlbers  to  the  capital  stodc 
of  the  company;  the  par  value  of  the  shares 
being  $100  and  the  defendant  having  subscrib- 
ed for  10  shares  and  become  liable  thereon 
in  the  sum  of  $1,000,  of  which  $100  has  beoi 
paid  and  $000  Is  still  unpaid.  The  company 
Is  Insolvoit,  and  It  is  necessary  that  all 
stodc  subscription  shall  be  paid.  A  demand 
for  the  amounte  due  has  been  made  upon  the 
defendant,  and  he  has  refused  to  pay.  At 
different  times  the  company  has  purchased 
shar»  of  Its  stock;  the  reroalnliv  sliarebold- 
ers  agreeing  to  such  purchases,  and  thereby 
becoming  liable  for  the  amounts  unpaid  on 
snch  shores.  The  d^endant  In  each  Instance 
was  one  of  the  shnreholdera  then  liable, 
and  the  amount  of  his  liability  is  $818.18, 
Domand  for  payment  of  this  sum  has  been 
made^  and  payment  refused.  An  answer  was 


filed  in  which  the  def^dant  admitted  that 
he  was  a  subscriber  for  100  stmres  of  stock 
as  alleged,  and  averred  that  he  had  paid  bis 
subscription  la  full,  and  denied  any  further 
liability  thereon.  All  liability  on  account 
of  the  purchase  of  shares  by  the  company  is 
expressly  denied.  In  an  amendment  to  the 
answer  the  defendant  admitted  a  liability  of 
$5G.32  on  bis  subscription,  and  pleaded  a 
tender  of  that  sum.  At  tlie  conclusion  of 
the  evidence  for  the  plaintiff  the  court  grant- 
ed a  nonsuit,  but  before  the  order  was  entar- 
ed  reopened  the  case  and  allowed  the  piaiu- 
tter  to  Introduce  further  evidence.  The  i^ln- 
titf  excepted  pendente  lite  to  the  grant  of 
the  nonsuit  After  other  evidaice  for  the 
plaintiff  was  admitted  there  was  no  further 
motion  for  nonsuit,  but  the  court  directed  a 
verdict  for  the  plaintiff  for  $56.32.  A  motion 
for  new  trial  by  the  plalntlfiF  was  overruled, 
and  In  a  bill  of  exceptions  he  assigns  error 
upon  this  Judgment,  as  well  as  upon  the  ex- 
ceptions pendente  llt^  above  referred  to. 

Wm.  H.  Barrett,  for  iidalntUT  In  error. 
G.  Henry  Cohen,  H.  G.  Booey,  and  Josl  B. 
Gumming,  for  defendant  Id  error. 

ATKINSON,  J.  (ofter  stating  the  facts).  J. 
The  plaintiff  cannot  now  be  heard  to  say 
that  the  ruling  that  the  case  was  subject  to 
nonsuit  was  erroneous.  He  acquiesced  In 
that  rnlti^  as  correct,  and  80i)ght  to  avoid  Its 
consequences  by  the  introduction  of  addition- 
al testimony.  If  ha  had  desired  to  except 
to  the  ruling  that  the  case  was  subject  to 
nonsuit,  he  should  have  allowed  the  order 
of  nonsuit  to  be  entered  and  excited  to  that 
Judgment  Glover  v.  Railway  Co.,  107  Ga. 
84,  32  S.  E.  876,  and  citations. 

2.  It  appeared  from  the  uncontradicted 
evidence  that  the  defendant  had  subscribed 
for  10  shares  of  the  capital  stock  of  the 
company,  that  there  had  been  a  call  by  the 
company  for  the  payment  of  all  snbscriptiona, 
and  that  the  defendant  had  paid  $100.  It  la 
contended  by  counsel  for  plaintiff  in  error 
that  this  made  a  prima  facte  case,  and  cast 
tbe  burden  upon  the  defendant  to  show  pay- 
ment On  the  other  band,  it  la  contended  b7 
counsel  for  the  d^endant  In  error  that  It 
is  incumbent  on  the  plaintiff  to  show  that 
the  call  was  not  responded  to,  and  that  no 
payment  has  been  made.  As  we  understand 
the  contention,  it  Is  that  there  is  a  presump- 
tion arising  from  the  call  itself  that  payment 
has  been  made,  and  that  the  plaintiff  must 
overcome  this  presumption.  Mere  proof  of 
a  stock  subscription  will  not  ordinarily  make 
a  case  of  liability;  for,  while  by  aucb  sub- 
scription one  promises  to  pay,  tbe  time  of 
payment  is  to  be  fixed  by  a  call,  which  is  tlie 
demand  flzing  the  time  of  payment  and  the 
proportion  of  the  subscription  to  ba  paid. 
Cook  on  Stockholders  (Sd  Ed.)  |  lOSw  AftEff 
a  call  duly  made  a  fixed  liability  on  the 
contract  of  suliscrlptlon  botti  as  to  time  and 
amount  arises,  and  mere  proof  of  this  liabil- 
ity makes  a  prima  fade  case  for  reooreiy. 

Digitized  by  Google 


PERKINS  T.  STATE. 


SOI 


If,  as  between  the  corpcvatlon  and  a  abare- 
bolder,  a  preanmittlOD  of  payment  arlaes 
merely  from  the  fact  of  a  call,  then  each  ■ 
piesnmptlon  would  ariae  In  ereiy  caae  of 
debtor  and  creditw  wbere  the  creditor  maksa 
a  demand  for  iwyment.  The  general  rule 
Is,  SB  between  debtor  and  creditor,  that  proof 
of  a  liability  which  is  fixed  and  oertatn  aa  to 
amount  and  time  ct  paynmt,  and  lapae  ct 
the  time  allowed  fOr  payment,  will  caat  upon 
the  party  Ilatde  the  burden  ct  abowlng  pay^ 
meat  or  dladiarge,  A  atock  anbacrlptloo  iQh 
on  whldi  a  call  baa  bem  duly  made  Is,  as  be* 
twecn  the  corporation  seeking  payment  thw^ 
aC  and  a  sabacrlber  of  stock,  within  tne  gen- 
eral rule:  As  to  a  suhacrlber  ft>r  stodB  who 
Is  seeing  relief  as  a  stockholder  against  the 
ofBcen  of  the  company  and  otbera,  It  may  ' 
be  tbat  Oiere  would  under  some  etrcomstan-  ! 
ces  be  a  presumption  of  paymoit  resulting 
fruD  a  call.  Such  seems  to  hare  been  the  ; 
mllng  In  Doe  t.  Transportation  Co.  (O.  O.) 
78  Fed.  62,  which  Is  dted  In  2S  A.  ft  Eng. 
Edc.  L.  (2d  Ed.)  926. 

S.  Whetiier  a  corporation,  when  not  pro- 
hibited by  statute  or  by  Its  charter,  may, 
Doder  a  general  power  to  acquire  property, 
become-  the  purchaser  of  Its  own  shares,  need 
not  be  determined  In  this  case.  But  see,  in 
tbls  connection.  Boblnaon  t.  Beall,  26  Oa. 
IT;  Haitrldge  t.  RodEwell,  B-  M.  Oharl. 
200:  7  Am.  ft  Eng.  Bnc.  L.  818  et  seq.;  1 
Cook  on  Stockholders,  H  808,  811 ;  2  Thomp. 
Corp.  t  2060  et  aeq.  The  banks  of  this  state 
nre  now  prohibited  by  law  from  using  any 
part  of  the  capital  atodi  In  the  pnrchaRe  of 
tbeir  own  shares  (Civ  Code  1806.  |  1908). 
and  the  president  and  director  so  using  tiie 
capital  of  the  bank  are  Indictable  as  for  a 
felony  (Pen.  Ck>de  1886,  S  211).  This  statute 
was  Jn  tttwi  when  the  case  of  Boblnson  t. 
Beall.  supra,  was  decided ,  but  no  referoice 
Is  made  to  the  same.  The  record  does  not 
dbclosi;  what  are  the  powws  of  the  company 
ir.  respect  to  its  right  to  purchase  Its  own 
shares.  But  whether  It  had  express  power 
so  to  do,  or  the  power  was  claimed  mder  a 
genaal  authority  to  acqulr^  prc^wrty.  be- 
oomee  Immaterial  to  the  consideration  of  the 
present  caaa  If  a  corptnratlon  duly  anth<» 
ized  to  purchase  its  own  shares  buys  such 
shares  upon  which  the  stodc  subscription  Is 
only  partially  paid,  and  releases  the  sub- 
KTlber  from  fnrthei  pi^rment,  It  In  effect 
assames  the  payment  of  so  much  as  Is  unpaid. 
But  It  cannot  impose  this  liability  upon  the 
remaining  shareholders  IndWIdoally  by  mere 
resolation  of  Its  directors  or  shareholders. 
Sach  liability  will  only  arise  from  the  con- 
sent of  the  shareholders,  express  or  Implied. 
U  a  shareholder  votes  for  such  resolution, 
be  will  be  estopped  to  deny  the  rlgbt  of  the 
corporation  to  purchase  the  shares,  but  an 
IndlTldoal  U^UIIy  resulting  from  snch  pur- 
chsBe  will  only  attach  when  he  expressly 
igrees  to  be  so  bound,  or  such  a  state  of 
Aute  la  shown  aa  would  In  law  establl^  a 


promlM  on  his  part,  supported  hr  a  sufficient 
consideration.  Nether  the  evidence  admitted 
nor  that  which  was  rejected  showed  afflrma- 
tlvely  tbat  tbe  defendant  had  beonne  bound 
on  tbe  subscription  fer  the  shares  which  were 
purchased  by  tbe  company. 

4.  ^le  fourth  headnoto  needs  no  dabora- 
tiou.  See,  In  this  connection,  Olv.  Code  1896, 
1  6241;  Waller  v.  State,  102  Oa.  084,  28  S. 
E.  284;  TIscher  t.  Railroad  C!o.,  84  Oa.  637; 
Jones  V.  Grantham,  80  Oa.  477,  6  8  B.  764; 
4  Ml<jh.  Dig.  Oa.  Bep.  686  et  seq- 

tL  What  la  established  by  the  ffitrles  In 
books  of  account  Is,  of  course,  a  question  for 
the  jury;  but  we  see  no  reaatm  why  they 
rtionld  not  be  aided  In  tbtir  Investigation 
by  the  testimony  of  one  exp»1enced  In  snch 
matters,  setting  forth  the  charactar  of  his 
examination  and  Its  resnlta.  When  the  boiAs 
are  In  evidence,  the  testimony  of  such  a  wl^ 
neas  cannot  be  othwwlse  than  lulpful,  but 
the  Jniy  are  not  In  any  sense  bound  by  tbe 
results  obtained  by  him. 

There  were  otbor  questions  a^ed  1^^  coun- 
sel, but  under  the  view  we  have  takea  we  do 
not  think  th^  are  now  ripe  for  declalon. 

Jndpnoit  reversed.  All  the  Justices  otm- 
cnr. 


PERKINS  V  STATE. 
(Suineine  Court  of  Oeorgia.  Nov.  8,  1906.) 

1.  Cbiuinal  Law— New  TsiAi^—MoTion  im 
Vacation. 

This  case  Is  controlled  b;  the  prevlotu  rul- 
ings of  tliia  court,  Id  which  it  is  held  that  there 
is  no  law  aathorlzing  tbe  making  of  a  motion 
for  a  new  trial  in  vaoadon.  that  an  extraordi- 
nary motion  so  filed  is  a  mere  nnllity,  that  It 
is  erroneons  for  a  judge  of  the  snperior  court 
to  take  Jurisdiction  of  such  a  motion,  and  that 
when  he  does  so,  and  undertakes  to  decide  It 
upon  Ita  merits,  the  Judgment  will  be  reversed. 
Collier  v.  State.  41  8.  E.  261.  IIS  Qa.  17; 
Jinks  V.  Sute.  41  S.  E  580,  115  Oa.  243;  John- 
son V.  8tat^  S.  B.  788,  116  Oa.  536:  Brink- 
ley  V.  Buchanan,  66  Oiu  342 :  East  Tenn.  R. 
Co.  T.  Whitlock,  73  Oa,  77;  FerrlU  t.  Marks, 
76  Ga.  21. 

[Kd.  Notev— For  eases  In  point,  see  Cent.  Dte. 
vol.  15,  Criminal  Law,  H  2346-2352.] 

2.  Same. 

The  motion  fOr  a  new  trial  In  tills  case, 

porportlnf!  to  be  based  on  extraordinary  croonds. 
appears  to  have  been  made  and  decided  In  va* 
cation,  and  nothing  was  done  in  respect  to  It 
either  at  the  term  when  the  trial  was  had  or  at 
any  9u)»equent  term,  so  as  to  aire  It  vitalitr, 
nndpr  the  ruling  in  Blalock  v.  WogEoner,  8  S. 
E.  48.  82  Ga.  122. 

TEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  IS  2345-2352.] 

3.  Saub—Appeai/— Review. 

The  judgment  Is  accordingly  reversed,  and 
direction  Is  given  tbat  tbe  motion  itself  and  the 
action  of  tbe  Jndjre  thereon  be  hereafter,  In  the 
superior  court  of  Effingtiam  coonty,  Ignored  and 
treated  as  a  mere  nullity. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig, 
vol.  15.  Criminal  Law.  {§  2345-2362,] 

(Syllabus  by  the  CoartO 

Brror  from  Superior  Court;  Ifflngham 
Conn^;  P.  B.  Beabrook.  Judge, 
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Win  PerkiDS  was  convicted  of  crime,  and 
Mngi  error.  Bereraed. 

TwiggB  A  Oliver,  Edgar  7.  OllTer,  and  a 
T.  Onyton,  tor  plaintiff  In  error.  LlTtngsttm 
Kinder,  SoL  Oen.,  and  John  0.  Hart,  Atty. 
GoL,  for  tbe  State. 

LUMPKIN,  J.  Judgment  reversed,  with 
direction.  All  the  Jostlces  concur. 


FIELD  T.  STATE. 
(Supreme  Court  of  Georgia.  Nov.  S,  1006.) 

1.  InDIOTHEHI^DBAftrBBEB. 

A  demtitTer  to  Ein  indictment  on  the  ground 
that  it  chargea  tbe  accused  with  "two  diBtinct* 
offenses  of  on  entirely  different  nature  in  one 
and  the  same  count"  is  too  Indefinite  to  be  con- 
sidered, an] 688  the  demurrer  discloses  to  what 
different  offenses  of  a  dlsahnilar  nature  reference 
is  intended  to  be  made. 

2.  CanciNAL  Law — Evidence— Rblevanct.' 

Zn  the  absence  of  proof  conDectlue  tbe  ac- 
cused wittk  an  article  of  pei;8onal  adornment 
picked  up  at  the  scene  of  the  crime  shortly  after 
Its  commission  the  fact  that  it  was  there  found 
is  wlu^  irrelevant 

[Ed.  Note.~For  cases  in  point,  see  Gent  Dig. 
vol  14,  Criminal  Law,  S  793.1 

3.  Sams— New  Trial. 

A  complaint,  in  a  motion  for  a  new  trial, 
that  error  was  committed  in  admitting  certain 
evidence  over  the  objection  of  the  accused  pre- 
sents no  question  for  decision,  unless  the 
groands  of  objection  urged  against  the  evidence 
at  tbe  time  it  was  offered  are  set  forth. 

[Ed.  Note.— For  cases  In  point,  see  Oeat.  IHg. 
vol.  15,  Criminal  Law.  S  2365.] 

4.  Same — Stateuent  of  AocuasD. 

The  prisoner  is  entitled  to  have  his  state- 
ment to  the  jury  considered  by  them  in  Its  en- 
tiretv,  unaffected  by  any  disparagement  of  it 
by  the  court  or  intimation  to  the  effect  that  it 
is,  in  part,  unworthy  of  belief. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law.  81  1786-1789.1 

5.  Sahk— Alibi— BuBDiN  ov  Pboof. 

That  the  jury  were  Informed  that  the  de- 
fense of  alibi,  relied  on  by  the  accused,  involved 
tbe  Impossibility  of  his  being  at  the  scene  of  the 
alleged  crime  did  not  place  upon  him  the  bnzden 
of  showing  more  than  that  he  was  not  In  fact 
there  present  at  tbe  time  of  its  commission ;  nor 
did  the  court  err  in  charging  the  jory  upon  the 
assumption  that  they  were  not,  under  the  evi- 
dence submitted  concerning  his  whereabouts, 
bound  to  reach  the  conclusion  that  this  defoise 
had  been  conclusively  established. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  !S  1S33-1837,  1852.] 
6u  Same— Weight  of  Evidence. 

A  correct  instruction  as  to  the  degree  of 
certainty  of  guilt  requisite  to  a  conviction  In  a 
criminal  case  is  not  open  to  criticism  because 
the  court  did  not  include  therein  an  exposition 
of  the  law  ctmcernlng  the  source  from  which 
such  certainty  can  alone  arise. 

(Syllabos  by  the  Goart.) 

Error  from  Superior  Court,  Bartow  Coun- 
ty; A  W.  Flta,  Judge. 

Henry  Field  was  convicted  of  burglazr, 
and  btingi  cError.  Beversed. 

John  T.  Norrls,  for  plaintiff  in  error.  Saml. 
P.  Maddoz,  SoL  Oen.,  tor  the  State. 


EVANS,  J.  The  indictment  charged  the 
accused  with  the  offense  of  bursary,  for  that 
he  did  feloniously  and  bni^larloualy  break 
and  enter  the  dwelling  bouse  of  Jim  Scrut- 
cbinB  with  Intent  to  commit  a  larceny,  and 
did  steal  and  carry  away  tb»«from  $16  in 
money,  the  property  of  Jim  Scrutchlns  and 
of  the  value  of  $16,  then  and  there  being 
found.  The  accused  demurred  to  tbe  Indict- 
moit  (XL  tbe  gnrand  that  It  charged  him 
"with  two  distinct  offenses  of  an  mtlrely 
different  nature  In  one  and  the  same  count" 
The  demurrer  was  ovuruled,  the  trial  re- 
sulted In  a  Tordlct  of  guilty  of  tbe  charge  of 
burglary,  and  tbe  court  declined  to  grant 
tbe  accused  a  new  trial. 

1.  On  the  annunent  here,  counsd  for  tbe 
plaintiff  In  error  explained  that  bis  conten- 
tion was  that  tbe  Indlctmoit  set  fbrtti  In  one 
count,  not  only  a  charge  of  burglary,  but  also 
Qie  charge  that  tbe  accosed  bad  committed 
the  statutory  offense  of  larceny  £rom  the 
house.  Tntb  tbe  merits  of  this  cmtentioii^ 
we  cannot  undertake  to  deal,  tor  tba  reason 
tliat  the  demurrer  does  not  set  tarVb  wbat 
"two  distinct  offenses  of  an  entirely  ditEK«nt 
nature*  tiie  accused  sought  to  Insist  wen 
included  In  one  and  tbe  same  count;  and 
therefore  Us  demurrer  was  not  suffldently 
specific  to  raise  tbe  objection  now  before  us. 
Wells  T.  State,  118  Ga.  5B7,  4B  B.  B.  44S 
m.  cited  and  fbllowed  In  Sowell  t.  States  126 
Oa.  100»  64  a  B.  916. 

2.  Complaint  was  made  In  the  motion  for 
a  new  trial  that  the  court  erred  In  admitting 
proof  tbat  a  certain  scarf  pin  was,  shortly 
after  tbe  burglary,  picked  up  wltbln  a  few 
feet  of  tbe  door  of  tbe  bouse  alleged  to  have 
beoi  burglariously  altered,  proof  not  bavlng 
first  be«i  made  that  tbe  pin  was  ever  in  tiie 
possession  of  tbe  accused.  He  was  Indicted 
under  tbe  name  of  Henry  Field,  and  all  tbe 
witnesses  who  profeased  to  know  him  either 
called  him  by  that  name  or  referred  to  him 
as  tbe  person  on  trial.  A  witness,  who  did 
not  undertake  to  state  whether  or  not  he 
was  acquainted  with  fbe  accused,  testified 
that  Just  before  the  bouse  was  broken  Into 
he  saw  "Son"  Field  with  a  pin  precisely  like 
that  found  after  tbe  burglary.  This  wit- 
ness did  not  Identify  the  accused  as  the  per- 
son who  had  been  seen  wearing  the  pin.  nor 
state  that  the  accused  was  ever  called,  or 
was  known  as,  "Son"  Field.  This  was  the 
only  testimony  offpred  "by  the  state  for  the 
purpose  of  connecting  the  accused  with  the 
pin  picked  up  at  the  scene  of  the  crime. 
Obviously  the  state  failed  to  lay  the  proper 
foundation  for  tbe  Introduction  of  tbe  evl- 
doice  objected  to.  and  It  should,  for  thin 
reason,  have  been  excluded. 

8.  It  appears  that  the  testimony  of  anothpr 
witness,  concerning  the  flndln^  of  tracks 
leading  from  the  burglarised  house,  was  ob- 
jected to  by  the  accused,  but,  In  his  motion 
for  a  new  trial,  he  fails  to  state  what  ob- 
jections ware  urged  against  the  admission  of 
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tbis  testimony  at  the  time  It  was  offered,  so 
we  canuot  undertake  to  nay  whether  the 
court  bdow  did  did  not  err  bi  admitting 
It 

4  In  his  charge  to  the  inry  the  prestdbig 
judge  gave  them  this  Instruction:  "When 
70U  go  to  make  your  verdict  in  thla  case, 
don't  view  the  evidence  In  detached  portions, 
bet  take  the  whole  of  It,  along  with  such 
part  or  parts  of  the  statement,  If  you  believe 
any  of  It,  If  none,  discard  It  entirely.  If  any, 
say  bow  much,  take  It  along  with  the  evi- 
dence and  determine  what  the  truth  is." 
The  plaintiff  In  error  Insists  that  this  In- 
Btmctlon  contained  an  unguarded  expression 
of  doubt  on  the  part  of  the  court  as  to  there 
being  any  truth  at  all  In  the  defendant's 
statement  After  expressly  cantlonlng  the 
Jury  not  to  view  the  evidence  In  detached 
portions,  his  honor  used  language  which 
uiigbt  have  been  understood  as  couveying 
the  idea  that  the  prisoner's  statement  need 
not  be  looked  to  as  a  whole,  nor  accepted  as 
true,  since  only  a  portion  of  It  was  worthy  of 
belief,  if  It  was  entitled  to  any  credit  at  all. 
The  Instruction  had  a  tendency  to  disparage 
tbe  statement  of  the  accused,  considered  In 
Its  totality,  because  of  the  apparent  assump- 
tion of  the  court  that  the  Jury  would  neces- 
sarlly  conclude  that  a  part  only  of  what  the 
accused  said  In  his  defense  could  properly 
be  considered  in  connection  with  the  evidence 
taken  as  a  whole.  As  has  been  repeatedly 
observed.  It  Is  always  best,  in  charging  upon 
tbe  effect  of  the  prisoner's  statement  to  use 
tbe  language  of  the  Code.  The  statement  of 
the  accused  in  the  present  case  set  up  the 
defense  of  alibi,  and,  under  tbe  law,  he  was 
entitled  to  have  his  entire  statement  con* 
aidered  by  the  Jury,  unaffected  hy  any  dis- 
paraging Intimation  by  the  court  that  all  he 
said  in  his  defense  could  not  reasonably  be 
acc^ted  as  true. 

5.  The  court  correctly  Informed  the  jury 
tbat  the  defense  of  alibi.  Interposed  by  the 
accused.  Involved  "the  Impossibility  of  his 
being  at  the  scene  of  the  alleged  crime." 
Penal  Code,  1895,  S  902.  To  so  Charge  did 
not  impose  upon  the  accused  the  burden  of 
showing  more  than  that  he  was  not  present 
at  the  scene  of  the  olme  at  the  time  of  Its 
alleged  commlsslmi,  nor  could  tiie  Jury  have 
understood  to  the  contrary,  because  the  court 
added:  "In  other  words,  be  contends  that 
he  Is  not  guilty  because  of  the  fact  that  he 
was  not  at  the  scene  of  the  alleged  crime." 
As  to  tbe  contention  of  the  accused  that  none 
of  the  witnesses  introduced  to  sustain  bis  de- 
tense  had  been  In  anywise  contradicted  or 
Impeached,  and  therefore  there  was  no  evi- 
dence which  authorized  the  court  to  charge 
the  Jury  upon  the  assumption  that  they  might 
Qnd  this  defense  was  false,  we  need  only 
Bay  that  there  was  testimony  offered  by  the 
state  which  tended  to  discredit  the  state- 
ments of  these  witnesses  as  to  how  tbe  ac- 
cused was  dr^ued,  and  whwe  he  had  been 


seen  during  the  day  on  whldi  tbe  burglary 

was  committed.  * 

6.  The  only  other  criticism  made  on  tbe 
charge  of  the  court  Is  that  he  Instructed  the 
Jury  tbat  "reasonable  and  moral  certainty 
Is  what  the  law  requires  to  authorize  a  con- 
viction," which  tnstrucUon  was  erroneous 
because  the  court  did  not  include  therein  a 
statement  to  the  effect  that  certainty  must 
arise  out  of  the  evidence  delivered  from  the 
witness  stand.  The  charge  excepted  to  was, 
In  and  of  itself,  a  complete  and  correct  ex- 
position of  the  taw,  and  was  not  objectionable 
because  the  court  did  not.  In  chaining  as  to 
the  degree  of  certainty  required,  caution  the 
Jury  tbat  in  passing  upon  the  defendant's 
guilt  they  must  be  governed  by  the  evidence. 

Judgment  reversed.  Ait  the  Justices  con- 
cur. 


GOODIN  et  aL  t.  STATE. 
(Supreme  Court  of  Oeo^Ia.  Nov.  T.  1906L) 

1.  Homicide— Instructions. 

All  of  the  defendants  being  dialled  in  <me 
count  of  the  Indictment  with  the  offense  of  mur- 
der, "for  that  at  said  time  and  place,  and  acting 
with  malice  aforethought,  they  did  unlawfully 
kill  A.  [the  deceased]  by  shooting  him  with  a 
piFttoT."  nnd,  there  being  evidence  to  authorize 
the  instructions,  the  court  did  not  err  In  char- 

Sing  the  jury  that,  If  it  appeared  from  the  evl- 
ence,  to  their  satisfaction  and  beyond  a  rea- 
sonable doubt,  either  of  tbe  detendantB  killed  A. 
by  flbooting  him  with  a  pistol,  "and  tbe  other 
defendants,  acting  with  a  common  purpose  and 
in  concert  with  each  otber,  were  presoat  aiding 
and  abettin?  the  act  to  be  done,  and  participat- 
ing in  It.  they  would  be  authorized  to  find  that 
tbe  defendants  killed  him." 

TlOd.  Note.~For  cases  In  point  see  Cent  Dig. 
vol.  26.  Homicide,  |  637.J 

2.  Cbiuinal  Law— Nbw  Tbial— GbounPs. 

Grounds  of  a  motion  for  a  new  trial,  to 
the  effect  that  the  verdict  Is  contrary  to  certain 
specified  chai^  of  the  court,  are  equivalent  to 
saying  that  the  jury  found  contrary  to  law,  and 
are  Included  in  the  general  ground  that  tbe  vei^ 
diet  Is  contrary  to  law.  Athens  Mfg.  Co.  v. 
Rucker.  4  S.  E.  889,  80  Ga.  ^1 ;  Seaboard  Air 
Line  Railway  v.  Bradley,  54  S.  B.  89,  125  Ga. 
193. 

8.  Same— Repetition  of  Instbuctions. 

Where  the  trial  Judge  has  once  In  his  gen- 
eral chartce  fully  and  correctly  stated  the  law  of 
reasonable  doubt  it  is  not  necessary  that  he 
should  repeat  his  instructions  upon  tbis  sub- 

!ect  in  connection  with  each  new  proposition 
aid  down. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law.  »  1922, 1991.] 

4.  Homtcidb— Instructions. 

Where,  In  a  prosecution  for  murder,  there 
is  some  evidence  of  an  altercation  and  mutual 
combat  between  the  accused  and  the  deceased, 
it  is  proper  to  charge  section  78  of  the  Penal 
Code  of  1S9S. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol  26,  Homicide,  H  94&-m.} 

(Syllabus  by  tbe  Oonrt) 

Error  from  Superior  Court.  Spaldhig  Coun- 
ty;  B.  J.  Reagan,  Judge. 

j.  W.  Goodin  and  others  were  Indicted  for 
murder.  Certain  defendants  were  found 
guilty  of  manslaughter,  one  defendant  was 
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acquitted,  and  the  convtcted^  defendants  bring 
error.  Affirmed. 

Landers  CkKxUn.  JoIiq  Wesley  Qoodin, 
Arthur  Goodln,  and  Newton  Goodln  were  In- 
dicted for  the  murder  of  Biles.  The  Indict- 
ment contained  four  counts,  and  charged 
each  of  said  defendants  as  principal  In  the 
first  degree  with  the  commission  of  the  al- 
leged crime,  and  further  charged  Landers 
Goodln  as  principal  In  the  first  degree  and 
the  others  as  principal  In  the  second  degree. 
Geneva  Biles,  for  the  state,  testified  in  sub- 
stance as  follows :  The  difficulty  be^an  at  a 
dance  at  the  home  of  Biles.  Newton  Good- 
in  and  one  Sansm  got  Into  a  quarrel  about 
their  partners,  and  Goodln  cursed  Sanson. 
Biles  told  them  that,  if  they  were  going  to 
quarrel,  they  must  get  out  of  the  house. 
John  Goodln  said :  "No,  they  are  not  They 
are  going  to  fight  it  out  right  here" — and 
Immediately  thereafter  John,  Landers,  and 
Arthur  Goodln  assaulted  Biles  and  began 
cutting  him.  Biles  went  Into  an  adjoining 
room  and  said  he  was  going  to  get  his  gun. 
John,  Arthur,  and  Newton  Goodln  went  out 
of  the  bouse,  but  Landers  stayed  In  the  hall, 
and  aald  he  "was  going  to  kill  the  damn 
son  of  a  bltcb  before  be  left"  Biles  got 
bis  gun  and  went  out  of  the  house.  The 
GoodlBfl  were  lined  up  in  the  yard.  John' 
had  a  ^tol  and  a  knlfew  Just  as  Biles 
reached  the  groundt  3ohn  Goodln  fired. 
Biles  fired  next  and  then  several  shots  were 
fired.  Witness  pulled  Biles  back  Into  the 
hous^  and  be  Into  wltntts'  arms,  aayliig: 
"Tbey  have  killed  me.  Landers  Qoodin  has 
shot  me  throogb  the  heart"  BUes  was  shot 
In  the  side,  and  died  in  a  tear  moments. 
Other  witnesses  for  the  state  corroborated 
the  material  imrts  of  ttiis  testlnumy,  and 
testified,  furtbw,  that  all  four  of  the  Good- 
Ins  were  shooting  when  Biles  was  hit  Clem* 
entSt  for  the  defendant,  testified  In  sabstance 
as  follows:  "The  first  I  saw  of  the-  dif- 
ficulty, Newton  Qoodin  end  Sanson  had  a 
fuss.  Biles  caught  Newton  and  was  choking 
him.  John  Goodln  pulled  Biles  off  Newton, 
and  told  him  not  to  do  that  Biles  struck 
John  Goodln,  and  told  him  that  if  he  did  not 
leave  there  'he  would  settle  with  him.* 
John  and  Newton  Goodin  went  out  of  the 
house  and  were  going  away.  Biles  got  his 
gun  and  followed  them.  When  he  reached 
the  porch,  he  asked  where  was  John  Goodln, 
and  said  he  was  going  to  kill  him  (Goodln). 
He  then  shot  at  John  Goodln.  This  was  the 
first  shot  fired.  Putnam  shot  Landers  Good- 
ln." Defendants  in  their  statement  corrob- 
orated the  material  parts  of  the  above  testi- 
mony, and  further  stated  that  John  Goodln 
fired  the  shot  that  killed  Biles.  John  Qood- 
in was  shot  in  the  bead,  and  Landers  was 
shot  in  the  nedk.  There  was  much  other  con- 
flicting testimony.  The  Jury  found  John, 
Landers,  and  Newton  Goodln  gnllty  of  vol- 
outary  manslaughter,  and  acquitted  Arthur 


Goodln.  Error  Is  assigned  oa  the  refusal  to 
grant  a  new  trial. 

J.  J.  riynt  and  T.  B.  Patterson,  for  plain- 
tiff In  error.  O.  B.  B.  Bloodworth,  SoL  Geo., 
W.  F.  Bloodworth.  and  J.  W.  SbeU,  for  the 
Stata 

BSOB;  J.  1-8.  The  iwindples  of  law  ao- 
nounced  In  the  first  three  heednotes  need 
no  elaboration. 

4.  The  court  did  not  tn,  sa  will  at  vaet  ap- 
pear from  a  careful  reading  of  tbe  evidence, 
in  glTlng  In  diarge  to  tbe  Jury  aeetlon  78  of 
the  PMial  Oode  of  180B,  and  In  dialing  ttie 
law  of  voluntary  mawslauglittt.  Tbe  alter- 
catkm  and  difficult  which  resulted  in  the 
fatal  shooting  of  the  deceased  b^an  in  hie 
bouse.  According  to  evidence  for  the  state, 
one  of  the  defendanta  tttet^  had  an  altnreatlon 
with  a  tUrd  par^.  The  deceased  Interfered 
and  said,  "If  yon '  are  going  to  fuss,  you 
must  get  out  of  doors,"  to  which  anotiier 
one  ot  the  defendants  relied  with  an  oath: 
"No,  they  are  not  Tiiey  are  going  to  fight 
It  out  right  UiBTB.  Just  move  them  chairs. 
I  will  kill  falm."  Immediately  otbera  of  Oe 
defendanta  stabbed  the  deceased,  upon  which 
he  turned  and  went  Into  another  room,  say- 
ing that  tbey  had  cut  him  and  he  was  going 
to  get  his  gun,  came  out  of  tlie  room,  went 
oat  of  the  hons^  and,  whoi  he  got  oat,  arm- 
ed and  prepared  for  combat  "They  [the 
defoidants]  were  lined  np.  John  Goodin 
was  brtween  mne  buggies  at  Qie  edge  ot  the 
road,  and  said,  'By  God,  I  ain't  dcme  nothing 
to  leave  here  for,*  uid  Arthur  [Qoodin]  was 
next,  and  Newt  [Goodin]  waa  nex^  and 
Landw  [Landers  Qoodin]  back,  and,  went 
down  to  the  edge  of  the  porcb  to  tt»  east 
end;  and  when  we  [witnesa  and  deceased] 
got  out  we  didn't  hardly  get  on  the  ground, 
and  John  Goodin  fired,  and  Tony  [tlie  de> 
coued]  fired,  and  then  there  w«e  sereral 
shots  fired.  •  •  «  When  we  came  In  the 
house  Tony  fell  in  my  arms  and  said:  They 
have  killed  me.  Landm  Goodln  has  shot 
me  throng  tbe  heart* "  Another  wltaees  for 
the  state  testified;  "lAnda  [Landers  Qoodin] 
bad  a  knife  in  his  hand  at  the  time.  They 
got  after  Landa  to  get  him  to  move  out  of 
the  house.  He  said  that  he  wouldn't  do  tt; 
that  be  came  there  to  kill  tbe  damn  sim  of  a 
bitch,  and  he  wasn't  going  to  leave  till  be 
was  killed.  He  stood  in  Oie  hall  awhile;  and. 
when  he  said  that  Tcmy  [the  deceased]  said 
that  he  would  get  out  and  be  got  his  gnn 
and  went  out  doors.  Then  the  shooting 
took  place.  John  Goodln  fired.  Tony  Biles 
fired."  When  this  evidence  is  considered, 
toir^er  with  that  set  out  In  ttie  statement 
of  facts,  it  is  manifest  that  it  was  a  question 
for  the  Jury  to  decide  wheflier  or  not  tbe 
fatal  rencounter  had  In  it  tiie  elemoits  of 
mntnal  combat  Certainly  tbe  evidoice  au- 
tiiorlzed  Uie  flndhig  that  It  had.  That  being 
true,  it  follows  that  the  Judge  did  not  err  in 
charging  upon  the  subject  of  mutual  combat; 
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and  It  Is  equally  plain  tbat.  In  diaivtng  the 
law  of  Tolvntary  manBlaugbter,  he  was  only 
doing  that  which  was  required  under  the 
IsaiieB  made  hy  tiie  testimony  In  the  case. 
Glover  r,  Btate^  105  Ga.  687.  81  8.  30.  584; 
Davis  V.  State,  114  Oa.  104,  38  S.  E.  90e. 

Jnd£nment  affirmed.  All  the  Justices  con- 
cur. 


BEARD  V.  SOUTHERN  RT.  CO. 

(Saprane  Co  art  of  North  Carolina.  Not.  21, 
1906.) 

1.  BvzDxnos— Uehtai.  Oapacixt— Oraixoii— 

NonCZPKBTB. 

On  an  iHnie  as  to  plalnttlTs  mental  eepaclt? 
at  the  time  be  signed  a  release,  a  nonexpert  wag 
competent  to  express  an  opinion  that  plaintiff 
at  Uie  time  he  sigDed  the  release  did  not  have 
sufficient  mental  capacity  to  understand  hia  act. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence.  i|  22. 

2.  SAICE— IBJUBIM— Phtsician— Opihion. 

Where  a  physician  had  treated  plaintiff, 
and  knew  the  conditions  with  which  he  was 
dealing,  and  there  was  no  controversy  r(Kard< 
inK  the  manner  in  which  plaintiff  sustained  hii 
injury,  the  physician  was  properly  permitted  to 
testify  tbat  in  his  oninlon  the  fall  descril)ed 
by  plaintiff  would  produce  the  mental  condition 
in  which  be  found  him,  and  that  a  blow  on  the 
outer  ■kull,  leaving  no  sign,  might  be  sufficient 
to  break  toe  inner  skull,  giving  hie  reasons, 
and  describing  the  effect  on  the  mind  of  a  per- 
son sustaining  such  injury, 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  2336.) 

3.  SaUB— PBBSUUPTIOIIfr— InSAKITT. 

When  insanity  is  once  sbown  to  exist,  there 
is  a  presumption  that  It  continues,  open  to  testl* 
mony  showing  a  restoration  of  mental  sound- 
ness. 

[Ed.  Note^— For  cases  in  point,  see  Cent  Dig. 
voL  20.  Evidence,  |  87.] 

4.  Saue— LetTEBS. 

While  proof  tbat  a  lettor  was  addressed, 
stamped,  and  mailed  Is  sufficient  to  raise  a 
presumption  tbat  it  was  received  by  the  ad- 
dressee, the  receipt  of  a  letter  purporting  to 
be  signed  by  a  person  is  not  evidence  that  it 
was  written  by  him. 

[Ed.  Note. — ^For  casn  in  point,  see  Gent.  Dig. 
vol.  20,  Evidence,  |8  81,  92.] 

5.  SAICB— BBOT  and   SECOnDABT  BVIDBITCX— 

Notice  to  Pboduce. 

Where  plaintiff  resided  in  another  town 
some  70  miles  from  the  place  of  trial,  service  of 
notice  upon  him  at  the  trial  to  produce  the 
originals  of  certain  letters  sought  to  be  intro- 
diiced  in  evidence  was  too  late. 

[Ed.  Note. — ^For  cases  In  point,  see  Gent.  Dig. 
vol.  20,  Evidence,  S  646.] 

6.  WiTNESSBB  —  CktOlSS-EXAinilATIOIC  —  OoK- 

TEHTs  or  Letierb. 

Where  plaintiff  admitted  receiving  certain 
letters  from  defendant  which  were  not  produced, 
and  tbat  copies  shown  him  were  correct,  de- 
fendant was  entitled  to  ask  him  on  cross-ex- 
amination regarding  the  contents  of  the  letters. 

ISSd.  Note. — For  cases  in  point  see  Cent.  Dig. 
VOL  SO.  Witnesses,  IS  858,  860.J 

7.  Evidence— Bsn  aud  Sbcondabt— ^Adios* 
sioN  or  OOPT. 

Where  a  person  to  whom  a  letter  was  ad- 
dressed admitted  its  receipt,  and  tbat  the  copy 
shown  him  w»  t  eorraet  tnmscfipt  of  ths  origi- 


nal, which  was  not  produce^  the  ecvy  was  ad- 
missible against  binL 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence.  i|  661,  566.] 

8.  Habteb  and  Sebvant — Injubies  to  Sebv- 

ANT  —  CONTBIBUTOBT  NeOLIGEHCE  —  QUES- 

TIOH  IOB  JITBT. 

In  an  action  for  injuries  to  a  railroad  con- 
ductor by  falling  down  the  steps  of  a  depot 
platform  at  night,  as  he  was  ^ing  to  his  train, 
evidence  as  to  plaintiff's  contnbutory  negligence 
held  to  require  submission  of  that  Issue  to  the 
jury. 

[Ed.  Notew— For  cases  in  pidnt  eee  Cent  Dig. 
vol.  84,  Uaster  and  Servant,  H  108»-1132.] 

8.  Saue. 

Where  a  railroad  conductor  fell  down  the 
steps  of  a  depot  platform  at  night,  as  be  was 
going  to  take  charge  of  his  train,  the  negligence 
of  the  railroad  company  In  failing  to  have  the 
platform  lighted  did  not  absolve  the  conductor 
from  the  du^  of  exercising  ordinary  care. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. ' 
vol.  34,  Master  and  Servant,  |§  801.  802.] 

10.  Same  —  iNSTBacTioNs  —  Oabe  Requibbi> 
or  Sebvaht. 

In  an  action  for  injuries  to  a  conductor  by 
falling  down  the  steps  of  a  depot  platform  at 
night,  in  the  absence  of  a  Hgbt,  an  instruction 
that,  though  plaintiff's  lantern  was  blown  out. 
be  was  entltied  to  proceed  to  his  train,  'if  be 
thought  he  could  safely  make  the  Journey  by 
exerSsing  ordinary  care,"  was  erroneous;  the 
standard  of  plaintiff's  duty  being,  not  what  he 
thought  he  could  safely  do.  but  what  a  reason- 
ably  inrudefit  man  under  the  drcumstanees 
would  do. 

11.  Same. 

Such  error  was  cured  by  a  subsequent 
charge  that,  if  plaintiff,  after  his  light  had 
blown  out,  continued  toward  his  train,  and  used 
ordinary  care  in  approaching  and  finding  the 
steps,  and  he  could  not  find  them  by  exercising 
such  care  because  of  the  fact  tbat  defendant 
provided  no  light,  or,  if  plaintiff  would  have 
been  prevented  from  falling  by  a  railing  around 
the  steps,  and  the  absence  of  these,  or  either  of 
them,  was  the  proximate  cause  of  plaintifTs 
injury,  the  Jury  should  find  bim  not  negligent. 
12*.  Appba]>-Bxceptions~Abandohuent. 

Where  an  ezeeptlOB  is  not  assigned  for  er- 
ror nor  noted  in  the  brlet  it  will  be  treated  as 
abandoned. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8S  3086,  3087.] 

Appeal  from  Supreme  Court.  Guilford 
County;  Ferguson,  Judge. 

Action  by  G.  H.  Beard  agaiiwt  the  South- 
am  Railway  Company.  From  a  Judgment 
tot  plaintiff,  defendant  appeals.  Affirmed. 

This  action  Is  prosecuted  for  the  recovery 
of  damages  sustained  by  the  plaintiff  while 
in  the  employment  of  defendant  by  reason 
of  alleged  n^llgence.  The  defendant  denies 
that  It  was  guilty  of  n^llgence.  and  alleges 
that  plaintiff  was  Injured  by  reason  of  hie 
own  negligence.  For  farther  def«iBe  defoid- 
ant  sets  up  a  r^ease  executed  by  plaintiff. 
In  reply  to  this  new  matter  plaintitF  avers 
tbat  at  the  time  of  the  execution  of  the  re- 
lease he  did  not  posBeas  sufficient  mental  ca- 
pacity to  make  the  contract  and  that  the  re- 
lease was  procured  by  fraud  and  undue  in- 
fluence. VoT  the  purpose  of  ascertaining  the 
troth  In  regard  to  these  sevonl  allegations, 
appropriate  issues  were  submitted  to  the  Ju- 
ry, all  of  whldi  were  found  In  accwOanc* 
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with  plaintiff's  contention.  The  facts,  as 
they  are  related  to  the  exceptions,  are  set 
forOi  In  the  opinion.  From  a  Jndgment  iqran 
the  verdict,  def^daut  appealed. 

King  &  Kimball,  for  appellant  J.  A.  Bar^ 
ringer,  for  appellee. 

OONNOR,  J.  The  record  contains  S8  as- 
signments of  error.  Several  of  tbem  become 
Immaterial  by  reason  of  the  verdict  upon  the 
first  Issne,  wblcb  was  directed  to  tbe  execu- 
tion of  the  release.  The  Jnry  fopnd  that 
plaintiff  did  not,  for  a  valuable  consideration, 
"release  and  absolve  tbe  defendant  from  all 
liability  on  account  of  the  Injaty."  In  view 
of  the  testimony  and  bis  honor's  Instmc- 
tlon,  this  finding  Involves  the  conclusion  that 
plaintiff  did  not  possess  sufficient  mmtal  ca- 
pacity to  understand  Its  effect  upon  bis  l^;al 
rights  wtaen  he  signed  the  rdease.  The  sec- 
ond Issue,  therefore,  as  bis  honor  Instracted 
the  Jury,  became  Immaterial,  and  the  severe 
al  exc^)tlon8  to  tbe  rulings  bearing  upon  It 
need  not  be  considered.  Sprinkle  v.  Well- 
bom,  140  N.  0.,  at  page  ISl,  &  B.,  at  page 
see,  8  L.  B.  A.  (N.  8.)  174.  It  is  but  just  to 
the  persons  who  were  present,  and  witnessed 
the  execution  of  the  release  to  say  that  we 
find  no  evidence  of  fraud  or  undue  Influotce 
practiced  upon  plaintiff.  He  testified  that 
be  did  not  know  or  understand  what  he  did, 
and  had  no  recollection  that  he  ever  signed 
the  rdease.  Ttere  was  amide  evidence,  both 
iqwn  his  own  ezamlnatim  and  other  witness* 
es,  that  idalntiff  was  In  no  fit  moital  ccmdl- 
tion  to  be  Intrusted  with  ibe  duties  wblcb  be 
undertook  to  dlscbarga  Much  of  bis  testi- 
mony Is  difficult  to  understand  or  recondlfe 
This,  however,  was  the  duty  and  province 
of  the  iury.  The  release  recites  a  considers- 
tlon  of  uid  contains  no  stipulation  or 
promise  as  to  anplt^ment,  altbongh  tiiere  Is 
evldoice  that  such  was  the  real  consideration 
Tbe  court  permitted  VOk.  Beard  to  testify 
that.  In  her  opinion,  plaintiff  did  not,  at  tbe 
time  he  signed  the  release,  have  "sufficient 
moital  capadtT  to  enable  him  to  have  j^ason- 
ahle  Jadgmoit  as  to  the  effect  of  it  and  what 
It  purported  to  be.'*  We  cannot  commend  tbe 
ftniu  of  the  question,  but  do  not  tblnk  It  auffl- 
cloitiy  obBCure  to  constitute  reversible  error. 
Evld^tiy  she  used  tbe  word  "}u<tement," 
which  Is  criticised  by  defendant,  as  syn- 
onymous with  "understanding."  It  was  com- 
petent for  tbe  witness  to  express  an  opinion. 
Bost  v.  Bost,  87  N.  O.  477;  Horah  v.  Knox, 
87  N.  G.  483.  Dr.  Hanes,  who  had  attended 
plaintiff,  was  permitted  to  testify  that  In  his 
opinion  the  fall  described  by  plaintiff  would 
produce  the  mental  condition  la  which  he 
found  him;  also  that  a  blow  on  the  "outer 
skull,"  leaving  no  sign,  might  be  sufficient 
to  break  tbe  "Inner  skull."  giving  his  reasons, 
and  describing  the  effect  upon  the  mind  of  a 
person  sustaining  such  an  Injnry.  We  do 
not  think  that  defendant's  exception  to  this 
testimony  can  be  sustained.  Tbe  witness  was 
not  expressing  an  opinion  iq>on  a  hypotbet* 


leal  case.  He  had  treated  plaintiff,  and  knew 
the  conditions  with  which  he  waa  dealing. 
There  was  no  controversy  regarding  tbe  man- 
ner In  which  plaintiff  sustained  the  injury. 
The  exception  does  not  present  the  question 
as  in  Bowman's  Case,  78  N.  C.  509,  or  Sum- 
merlin  V.  Railroad,  133  N.  a  S50,  45  S.  £. 
898.  It  is  rather  within  tbe  principle  an- 
nounced In  Jones  V.  Warehouse  Ga,  137  N.  C. 
337,  49  8.  E.  355. 

We  have  carefully  «amtned  bis  honor's  In- 
struction regarding  the  quantum  and  cbar- 
acter  of  mental  capacity  requisite  to  make  a 
valid  contract,  and  find  that  It  Is  In  accord- 
ance with  the  decisions  of  this  court  and 
standard  authM-ities.  Sprinkle  v.  Wellboru, 
supra,  where  the  cases  are  collected.  Hiii 
honor  was  clearly  correct  in  saying  that 
when  insanity  is  once  shown  to  exist,  there  is 
a  presumption  that  it  continues,  open,  of 
course,  to  testimony  showing  a  restoration  of 
mental  soundness.  There  was  evidence  that 
at  times  plaintiff  was  mentally  unsound — non- 
sane.  We  have  examined  tbe  other  excep- 
tions to  rulings  bearing  upon  this  issue,  and 
find  no  error. 

It  appears  that  after  the  Injury  sustained 
by  plaintiff  he  again  entered  into  defend- 
ant's employment;  that  s<Hne  time  there- 
after he  was  discharged.  Defendant  claims 
that  he  was  discharged  because  of  the  use  of 
morphine  and  whisky.  It  also  claims  that 
plaintiff's  mental  condition  is  attributable 
to  Injuries  received  several  years  before  the 
one  complained  of.  There  was  a  large  quan- 
tity of  evidence  bearing  upon  these  conten- 
tions. Among  other  testimony  re^rdlng  tbe 
discharge  of  plaintiff,  defendant  proposed  to 
Introduce  two  letters  purporting  to  be  signed 
by  plaintiff,  which  he  denied  writing  or  send- 
ing. Defendant's  witness,  assistant  sup^ 
Intendent,  testified  "that  he  received  In  due 
courae  through  the  mall  the  letter,"  etc. 
The  letter  was,  up<Hi  plaintiff's  objection,  ex- 
cluded. We  concur  with  his  honor's  ruling 
In  this  respect  While  it  Is  well  settled  that 
where  It  is  shown  that  a  letter  was  address- 
ed, stamped,  and  mailed,  there  Is  a  presump- 
tion that  it  was  received  by  the  addressee, 
it  cannot  be  that  tbe  receipt  of  a  letter  pur- 
iwrting  to  be  signed  by  a  person  Is  any  evi- 
dence that  it  was  written  by  such  person. 
No  authorities  are  cited  to  sustain  the  excep- 
tion. Defendant  offered  to  Introduce  c<^ies 
of  two  letters  addressed  to  the  plaintiff  by 
Its  assistant  superintendent.  In  respect  to 
these  copies,  tbe  record  states:  "The  plain- 
tiff having  testified,  after  examining  the  pa- 
pers, that  he  received  the  original,  of  which 
there  were  copies,  and  It  being  admitted  that 
the  defendant,  on  the  convening'  of  the  court 
in  the  afternoon  on  which  tbe  trial  of  tbe 
case  was  begun,  had  notified  the  plaintiff  to 
produce  tbe  original  In  court."  It  was  also 
admitted  that  plaintiff  resided  about  two 
miles  from  Mt  Airy— the  trial  being  had  In 
Greensboro ;  that  a  train  left  Greensboro  at 
4:30  o'clock  In  tbe  afternoon  tot  Ut;  Alty, 
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retamloff  tbe  next  monilDg  at  12  o'clock. 
PlalntUr  and  bin  wife  were  In  Greensboro  at- 
tendlnc  the  conrt  The  offer  to  iDtrodoce 
the  ocvles  was  made  In  tbe  afternora  of  tbe 
seooDd  day  of  the  trIaL  The  copies  were 
exdnded  the  coart  There  Is  no  admi»- 
slon  or  finding  regarding  the  distance  be- 
tween Greoisboro  and  Mt  Airy.  We  talce 
Dote  Hi  the  tact  that  It  Is  some  70  miles. 
Tbe  case  was  argued  mnn  tbe  theory  that  tbe 
court  exdnded  the  copies  because  the  no- 
tice to  produce  the  wlglnals  was  not  soffl- 
vlent  In  point  of  time.  We  concur  In  this 
view.  "Oenerally,  If  the  party  dvrells  la  an- 
other town  Oian  that  In  which  the  trial  Is 
bad,  a  aerrice  <m  him  at  the  place  where  tbe 
trial  Is  had,  or  after  he  has  left  home  to  at- 
tend the  court*  Is  not  snffldent"  Oreenleat, 
Br.  I  SG3.  Certainly,  tbe  plaintiff  was  not 
called  v}poa  to  go  himself  w  aeoA  bis  wifft 
away  from  tbe  town  In  which  his  case  was 
being  tried  to  find  and  ptoduce  tlie  letters. 
No  referoMe  Is  made  to  them  In  the  plead- 
taiga,  nor  was  tboe  anything  In  tbe  case  to 
suggest  to  tbe  plaintiff  the  probability  that 
they  would  be  called  for.  The  defoidant  did 
not  otter  to  att  the  plaintiff  cm  crose-CTamlna- 
tion  i^^ardlng  the  omtento  of  the  letters, 
as  It  may  have  don&  Kalk  r.  Pleldlng.  60 
Wis.  SSa  7  N.  W.  296.  Whether,  uiwn  plain- 
tiff^ admialon  Uiat  he  bad  received  the 
original  letter,  oC  which  the  paper  writing 
shown  him  was  a  copy,  this  did  not  entitle 
dtfendant  to  md  the  copy  without  having 
given  the  notice,  Is  not  raised  In  the  argu- 
ment It  mrald  se«n,  however,  that  such  ad- 
olsslon  relieved  the  defoidant  of  the  duty 
ot  giving  the  notice.  The  aatborltles  are 
not  entirely  In  harmony,  but,  np<m  the  reason 
of  tbe  thing.  If  the  person  to  whom  a  letter 
is  addressed,  and  wlio  admits  Its  receipt, 
admlto  that  the  copy  shown  falm  Is  a  cor^ 
rect  transcript  of  the  original,  that,  as 
sgalDst  him,  it  should  be  admissible.  Tbe 
pozpose  of  requiring  the  original,  being  tbe 
best  evidence,  is  met.  It  does  not  appear 
whether  the  "copy**  was  a  letterpress  ct^y, 
which  Is  really  a  duplicate  original.  We 
bare  examined  the  "c^lee"  offered  in  evi- 
dence, and,  in  the  light  ot  the  elimination 
by  tbe  Jury  of  tbe  release,  they  do  not  ap* 
pear  to  be  material  to  either  of  the  iBsnea 
They  referred  to  tbe  reasons  of  the  defend- 
fint'B  agents  for  discharging  the  plaintiff, 
and  tbeir  substance  was  fully  brought  out 
in  the  examluatioo  of  the  witnesses.  Several 
physicians  were  examined  in  regard  to  the 
plaintiff*a  mental  condition  and  habits  and 
tbe  causes  thereof.  The  learned  counsel  for 
the  defendant  say  that  the  Introduction  of 
tbe  copies  could  have  done  the  plaintiff  "no 
ppBslble  Injury.**  Their  rejectim  was  harm- 
less error. 

We  are  thus  brout^t  to  consldor  the  m^ 
^nestkm  preamted  by  the  appeal.  At  tbe 
otmclnsion  ot  all  the  evidence  defendant  mov- 
ed fbr  Judgment  of  nonault,  and  to  the  refusal 


of  the  motion  excepted.  The  testimony  dis- 
closed the  following  case :  Defendant  mabi- 
talned  a  freight  depot  at  Winston,  "consisting 
of  two  parts,  cmmected  by  tme  floor;  the 
west  end,  warehouse  building  and  rooms  in 
which  tbe  onployte  worlt,  tlie  east  end  con- 
sisting of  a  wide  platf6rm  covered  by  a  shed. 
In  the  floor,  on  ttie  side  next  to  the  railroad 
track,  were  etepe  leading  down  from  the  plat- 
form to  the  tradE.  Theee  steps  were  cut  into 
the  platform  about  three  feet  A  railing  had 
beoi  placed  around  the  at^w,  but  was  gone 
at  the  time  of  the  injury.  PlalnUff  was  em- 
ployed by  def«idant  as  freight  conductor.  On 
the  night  of  June  26,  lOOft,  being  dark  and 
stormy,  be  received  orders  to  take  charge  of  a 
freight  train  going  to  Greensboro.  Ue  got 
his  waybilla  from  the  freight  ot&ce,  and  with 
a  lighted  lantern  was  goliuc  to  his  train, 
standing  on  tbe  track.  The  lights  along  the 
platfinm  were  out  As  he  came  out  ol  the 
fr^l^t  ofllcek  Oie  wind  blew  his  lantern  ont 
He  did  not  return  to  ll^t  It,  but  continued 
atong  the  platform,  fe^li^  hta  way  with  his 
feet  He  was  going  south  to  reach  the  steps 
which  he  usually  used  for  the  purpose  of 
going  to  bis  trahu  He  says  fbeX  be  "nerer 
lurdly  used  the  st^"  cut  Into  the  platform. 
In  his  ^Eorto  to  use  them  <m  the  night  In 
questl<m,  he  lost  bis  footing  and  ffell,  striking 
bis  head  against  the  trade.  In  his  own  lan- 
guage be  describes  tbe  fiall :  *'It  was  a  very 
bad  night,  rainy,  wind  blowing,  very  dark,  no 
light  on  the  platform  anywhere.  I  was  feeling 
my  way,  axtd  fell  bead  foremost  down  through 
the  bole,  and  atmdi  my  head  against  the  rail 
and  whed  togedier.  I  remember  bitting  my 
bead  between  the  wheel  and  the  tradt  It 
seemed  to  covot  my  whole  bead.  I  dont  re- 
member anything  else  until  tbe  next  day  at 
dinner  tlm&  There  was  no  railing  at  all, 
nothing  to  protect  me  wliatever,  simply  a 
bole  and  a  pair  of  steps.  I  was  just  feeling 
along  with  my  feet  There  was  no  light  any- 
whore."  Upon  crosspexamlnatl<»i  he  says 
that  he  usually  got  his  waybills  going 
around  the  other  way.  "When  I  fell,  I  had 
started  down.  I  knew  the  steps  were  there, 
do  not  know  how  many,  think  more  than 
three."  Defendant  contends  that  upon  these 
facts  his  honor  should  have  held,  as  a  ques- 
tion of  law,  that  plaintiff  was  guilty  of  con- 
tributory negllgoice.  It  Is  dear  that  it  was 
negligent  to  permit  tbe  idatform  to  be  in 
darkness  while  plaintiff  was  required,  in  the 
discharge  of  bis  duty,  to  pass  along  It  Thla 
Is  espedally  so  when  we  recall  that  tbe  stepe 
cut  Into  the  platform  some  2%  or  8  teet,  and 
that  tbe  railing  had  been  removed.  Defend- 
ant says^  however  this  may  be,  It  supplied  tlu 
plaintiff,  with  a  lantern,  and  that  wboi  blown 
ont  by  the  wind  it  was  his  duty  to  return  to 
tbe  freight  oflloe  and  relli^t  it  Tbe  prln- 
dplee  of  law  governing  the  case  are  well  set- 
tled. If  it  can  be  said  that  the  plaintUTs  duty 
to  return  to  the  office  and  ll^t  his  lantern 
was  so  manifest  and  his  failure  to  do  so  dear- 
ly n^llgm^  10  that  two  reasonable  minds 
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conld  come  to  but  ooe  conclusion  In  regard 
thereto,  the  antborities  sustain  defmdant's 
contention.  On  the  other  band.  If  measured 
by  the  standard  of  conduct  which  would  con- 
trol the  reasonably  prudent  man  under  simi- 
lar circumstances,  his  conduct  la  capable  of 
more  than  one  reasonable  Inference.  The 
decision  of  the  question  was  properly  left  to 
the  Jury.  Plaintiff  was  not  Injured  by  reason 
of  falling  Into  a  hole,  the  existence  of  which 
was  unknown  to  him.  There  was  no  negli- 
gence In  the  position  or  construction  of  the 
steps,  but  It  was  the  duty  of  defendant  to 
have  and  maintain  sufficient  light  along  the 
platform  and  near  the  steps,  or  to  hare  a  rail- 
ing, so  that  their  employes  could  use  them 
with  reasonable  safety.  This  was  a  posltiTe 
duty,  the  failure  to  perform  which  mokes  the 
defttidant  liable,  unless  the  danger  in  using 
them  was  so  manifest  and  obvious  that  no 
prudent  man  would  do  so  In  the  absence  of 
lights.  In  passing  upon  this  queetlon  his 
honor  was  compelled  to  take  Into  considera- 
tion the  whole  evidence,  and  fix  the  standard 
of  duty,  applying  the  legal  test  of  prudence. 
It  cannot,  we  think,  be  said  that,  using  his 
senses,  members,  and  knowledge  of  surround- 
ing conditions,  as  described  by  plaintiff,  he 
was  manifestly  regardless  of  his  safety. 
Common  observation  teaches  ns  that  many 
persons,  clearly  within  the  pale  of  ordinary 
prudence,  feel  their  way  along  steps  in  the 
dark.  We  can  hardly  think  that  by  doing  so 
they  can  be  said  to  be  clearly  and  obviously 
negligent  While  It  may  have  been  wise  for 
the  plaintiff  to  return  and  relight  hla  lantern, 
yet,  in  view  of  the  fact  that  the  train  of 
which  be  was  ord««d  to  take  charge  was 
ready  to  move,  and  the  time  for  Its  departure 
had  arrived,  that  it  was  late  at  night,  and 
that  the  same  wind  which  blew  out  his  Ian- 
ton  would  probably  do  so  again,  we  think 
that  he  was  entitled  to  have  his  conduct  In 
this  respect  submitted  to  the  jury. 

The  defendant  excepted  to  the  following 
instmction  given  by  his  honor:  "Although 
the  plaintiffs  lantern  was  blown  out  he  bad 
a  right  to  proceed  onto  his  train.  If  he  thought 
he  could  safely  make  the  Journey  to  tb.e 
same  by  exercising  ordinary  care  on  hla  part. 
It  was  the  duty  of  the  defendant  to  provide 
a  light  near  enough  the  Bbepa,  which  was 
to  be  aafflclent  to  enable  the  plaintiff  on  a 
dark  night  to  see  his  way  to  the  said  steps 
and  down  the  same  safely.  If  the  defendant 
foiled  to  furnish  said  llg^t,  and  this  was 
the  proximate  cause  of  the  Injury,  the  Jury 
will  answer  the  third  issue  Tcs.' "  This  In- 
struction was  given  In  response  to  plaintiff's 
reqtiest,  and,  if  not  modified  or  explained  in 
other  parts  of  the  charge,  is  erroneous.  The 
standard  of  duty  Is  not  what  plaintiff  thought 
he  could  safely  do,  but  what  a  reasonably 
prudent  man,  under  the  same  dreumstances, 
would  do. 

When  his  honor  readied  tb»  fourth  Issue, 
InvolTlng  plaintiff's  conduct  he  said:  "I 
chaife  you  U  the  i^lotiff,  after  Us  ll^t 


had  blown  out  contlfiued  onward  to  his 
train,  and  used  ordinary  care  In  approaching 
and  finding  the  said  stqw,  and  he  conld  not 
find  them  by  exercising  such  care  because  of 
the  fact  that  the  defendant  offered  to  him 
no  light  on  the  said  platform  by  which  he 
could  see  the  steps,  or  if  the  plaintiff  would 
have  t>een  prevented  from  falling  down  the 
steps  by  the  railing  having  been  placed 
around  the  steps,  and  these,  or  eltha  of 
them,  were  the  proximate  cause  of  the  said 
injury,  the  Jury  will  answer  the  fourth  Issoe 
*No.*  'Ordinary  care*  is  the  care  of  a  pru- 
dent man,  mhQdful  and  careful  of  his  own 
safety,  and  It  Is  for  yon  to  find  from  the 
evidence  whether  the  plaintiff  was  in  the 
exercise  of  care  In  going  in  the  dark  after 
bis  lantern  was  blown  out  or  did  ordinary 
care  require  that  he  shonld  relight  his  lan- 
tern before  going  forward  toward  the  etejfB 
Inside  the  platform."  To  this  Instroctlon  de- 
fendant excepted.  The  criticism  of  the  lan- 
guage is  that  it  "withdraws  from  the  con- 
sideratloQ  of  the  Jury  whether  the  plaintiff 
was  or  was  not  negligent  in  proceeding  down 
the  stairway  after  the  wind  bad  extlngniidied 
his  light  without  distinguishing  for  the  Jury 
the  relative  degree  of  care  requisite  to  con- 
stitute ordinary  care  In  the  two  cases."  The 
standard  of  duty  Imposed  apoo  plaintiff  Is 
the  same  in  both  cases.  He  must  exercise 
ordinary  care,  or  that  care  which  the  Ideal 
prudent  man  would  bave  exerdsed  under  the 
existing  conditions.  What  would  constitute 
such  care  on  the  part  of  a  person  walking 
akmg  the  platform  properly  lighted,  or  doing 
the  same  thing  In  the  dark,  would,  of  course, 
differ  essentially.  If,  after  his  ll^t  was  ex- 
tinguished, plaintiff  had  exercised  no  more 
care  to  avoid  injury  than  before,  be  could 
not  be  said  to  exercise  ordinary  care.  This 
demand  upon  blm  he  met  by  "feeling  his  way 
along  with  bis  feet" — a  most  natural  mode 
of  avoiding  the  hole  In  the  floor — and  going 
down  the  steps  whrai  he  reached  than.  He 
appreciated  the  necessity  for  cantlmi,  and 
says  that  he  exercised  it  and  in  ttits  the 
jury  found  with  him.  If  he  had  walked 
briskly  along  the  platform  when  dark  In  the 
same  manner  as  If  lighted,  we  apprehend  the 
judge  would  not  have  hesitated  to  mtae  Jndg- 
mmt  of  nonsuit  The  defoidantfa  nc^lgoice 
In  not  having  light  did  not  absolve  him  from 
the  duty  of  acting,  under  the  circumstances, 
as  a  prudent  man.  Ttie  real  pivotal  question 
in  this  case  is,  whether  It  was  plaintiff's  ob* 
vious  duty  to  return  to  the  freight  office  and 
relight  his  lantern.  Suppose  that  he  had 
done  BO,  and  It  had,  by  the  same  cause,  been 
again  extinguished.  Must  he  refuse  to  per- 
form the  duty  imposed  upon  him  to  take  the 
train  out  or  was  It  not  his  duty  to  try,  by 
the  exercise  of  ordinary  care,  to  readi  bis 
train  by  using  the  way  provided  for  doing  sot 
The  error  pointed  out  In  the  plaintUTs 
prayer,  api^led  to  Uie  third  Issue,  directed  to 
defendant's  negligence,  and  was  harmless. 
When  his  honor  InstractWl  the  puj  In  ngard 
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to  the  plalntilTs  duty,  be  avoided  the  error. 

Wc  bare  examined  the  entire  record  with 
care.  The  case  la,  la  many  respects,  peculiar. 
The  testimony  la  regard  to  plaintiff's  mental 
condltloa  and  the  causes  producing  it  Is 
conflicting  and  far  from  satisfactory.  His 
honor  submitted  the  questions  debated  fairly, 
and  the  Jury  have  settled  the  facts.  The  de- 
fendant excepted  to  his  honor's  Instruction 
In  regard  to  the  measure  of  damage,  but  the 
exception  Is  not  assigned  for  error,  nor  not- 
ed In  the  brief.  We  therefore  treat  It  as 
abfindoned. 

There  Is  no  reversible  error.  The  Judg- 
ment mufit  therefore  be  affirmed. 


ROBERTS  V.  SOUTHERN  RT.  CO. 

fSapreme  Court  of  North  Carolina.  Nor  27, 
1906.) 

UAnxR  AND  Skbvakt  —  Isjuun  iHTUCnCD 

BT  YaBDHABTEB^COFC  OF  EWPtOTHEllT. 

Where  a  servant  of  a  railroad  made  a  mls- 
tpVe  in  switchinfF  a  train,  and  thereafter,  bnt 
rithin  a  short  time,  the  ynrdmajiter  spoke  to 
himi  abODt  the  mistake,  and  a  Qoarrel  ensued, 
in  whidi  the  yardmaster  struck  the  servant, 
the  test  of  the  railroad's  liability  for  the  as- 
eaalt  was  not  whether  the  act  was  done  by  the 
ardmaster  while  he  wat;  on  dnty  or  mgB^d  in 
is  duties,  bat  whether  It  was  done  within  the 
scope  of  his  employment,  and  in  the  prosecu- 
tion and  performance  of  the  business  given  him 
to  6o. 

[Ed.  Note. — For  esses  In  point,  see  Cent.  Dig. 
▼ol.  34,  Master  and  Servant,  fS  1217-1225.] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Bryan,  Judge. 

Action  by  T.  J.  Roberts  against  tlie  South- 
em  Railway  Company.  From  a  Judgment 
In  ftiTor  of  defendant,  -plaintiff  appeals. 
Affirmed. 

The  evidence  shows  that  plaintlCt,  an  em* 
pIoyA  of  the  defendant  on  Its  yard  at  Char- 
lotte; was  asraulted  by  one  Bradley^  the 
yardmaster,  and  plaintiff's  superior.  Plain- 
tiff's account  of  the  difficulty  tended  to  show 
that  plaintiff,  having  made  some  mistake 
In  switching  a  train  on  to  the  wrong  track, 
vent  into  the  office;  and  some  time  there- 
after, and  within  a  short  time,  Bradley,  the 
yardmaster,  came  in  and  spoke  to  plaintiff 
about  the  mistake,  and  plaintiff  called  Brad- 
ley a  "swell  head,"  and  the  assault  was  then 
committed.  Bradley's  Account  was  that  he 
spoke  to  plaintiff  about  the  mistake  when 
it  was  made;  and  then  he  (Bradley)  went 
into  the  offlca  That  later,  plaintiff  came  In, 
and  commenced  to  quarrel  with  witness,  and 
the  fl^t  followed.  Bradley  further  testified 
that  the  assanlt  was  not  at  all  serious,  and 
both  he  and  the  plaintiff  were  off  duty  when 
It  occurred.  Plaintiff  contended  that  though 
Bradley's  successor  may  have  been  then  on 
the  yard  and  in  charge,  that  Bradley  had 
still  continued  to  work,  and  was  engaged  In 
his  duties  at  the  time  of  the  assault 

Plaintiff  asked  the  court  to  charge  that 
«n  the  teatimony,  if  bellered,  the  Jury  shonld 


answer  the  first  issue  as  to  a  wrongful  as- 
sault "yes."  which  was  declined,  and  the 
plaintiff  exfH^ted.  The  plaintiff  farther 
asked  the  following  special  iostructiona: 
"That  If  the  Jury  find  from  tbe  evidence  that 
Bradley,  the  servant  of  the  defendant,  while 
in  the  discharge  of  the  work  of  the  defend- 
ant company,  assaulted  the  plaintiff,  they 
will  answer  the  first  issue  'Yes.'  Refused, 
except  as  given  In  the  general  charge,  and 
plaintiff  excepts.  That  If  the  Jury  find 
from  the  evidence  that  the  plaintiff  was  as- 
saulted by  Bradley,  the  servant  or  employA 
of  the  defendant,  while  the  plaintiff  was 
on  duty  doing  the  work  at  the  defoidant 
company,  and  tiiat  audi  assaiilt  was  made 
by  the  servant  Bradley  in  ccnueqaence  of  a 
dispute  whldi  arose  over  the  manner  In. 
which  plaintiff's  work  was  being  done  or 
bad  bem  don^  tiie  Jnry  will  answer  ttae  flnt 
Issue  'YsB,*  although  the  Jury  may  find  that 
Bradley  had  been  relieved  for  the  time  by 
the  arrival  of  another  yardmaster."  Re- 
fused, exceE^t  as  t^ven  In  the  general  charge, 
and  plahitlff  enepts.  "That  if  the  jury  find 
that  Mr.  Blackwood  had  r^leved  Mr.  Brad- 
ley from  fal8  doty  as  yardmaster  before  the 
difficulty  commenced  between  the  plaintiff 
and  defmdanfs  employe,  Bradley,  the  de- 
fmdant  la  nevertheless  liable  In  damages 
for  the  assaott  ot  Bradley  on  the  plaintlfr. 
unless  Bradley  had  actually  quit  his  duties 
before  he  made  the  assault  upon  the  plain- 
tiff, about  the  defendant's  business,  and  be- 
fore be  had  actually  gone  off  duty  for  the 
defendant,  the  jury  will  answer  the  first 
Issue  'Yes.'"  Refused,  except  as  given  in 
the  general  charge,  and  plaintiff  exeats. 

The  court,  among  other  things,  charged 
the  Jury  that  w^here  a  servant  does  a  wrong 
to  a  third  person,  the  master  must  answei' 
for  the  act  If  It  was  committed  In  the  course 
and  scope  of  the  servant's  ranpioyment,  and 
In  furtherance  of  the  master's  business. 
And.  on  thfc  request  of  plaintiff,  further 
charged  that  the  defendant  company  Is  re- 
sponsible in  damages  for  the  wrong  done 
plaintiff  by  the  employe  of  the  defendant 
while  such  employe  or  servant  was  acting 
within  the  scope  of  hia  employment.  And, 
In  response  to  a  prayor  of  the  defendant,  the 
court  chained  that  if  the  jury  find  from 
the  evidence  that  Bradley  had  been  relieved 
from  duty  by  the  day  yardmaster,  Black- 
wood, before  the  fight  occurred,  the  answer 
to  the  first  Issue  should  be  "No."  The  plnln- 
tlff  excepted  to  the  refusal  of  the  court  to 
give  his  prayers  for  Instructions  and  to 
the  prayer  given  at  the  request  of  the  de- 
fendaat 

The  jury  answered  the  first  Issue  as  to 
wrongful  assault  "No."  Judgment  on  the 
verdict  fbr  the  defendant,  and  plaintiff  ex- 
cepted and  appealed. 

Morrison  &  Whlttock,  for  appellant  W. 
B.  Rodman  and  L.  O.  Caldwell,  for  appellesb 
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HOKE,  J.  (after  stating  tbe  caBe>.  The 
court;  anumg  otber  things,  cburged  the  jury 
as  follows:  "The  court  further  charges 
you  that  when  a  serrant  does  a  wrong  to 
a  third  person  the  master  must  answer  for 
tbe  act  If  It  was  committed  in  the  scope  and 
course  of  the  servant's  employment,  and  in 
furtherance  of  the  master's  Interests."  This 
Is  a  correct  g«ieral  principle  which  has 
been  frequently  applied  to  different  cases 
In  this  and  other  jurisdictions,  and,  on  the 
facts  disclosed  bf  the  testimony,  are  as 
favorable  as  plaintiff  had  any  right  to  ask. 
Jackson  v.  Tel^aph  Co.,  139  N.  O.  347,  51 
8.  E.  fOlS,  70  L.  R.  A.  738:  Pierce  v.  Rail- 
way, 124  N.  O.  S3,  32  S.  E.  390,  44  L.  R.  A. 
316.  And  the  chance  of  the  court  below  In 
giving  tbe  defendant's  prayer  for  tnstmo* 
tioni,  while  not,  under  all  drcumstances,  a 
definite  or  precise  test  of  reBponslbillty,  as 
applied  to  tbe  facts  of  Hils  case,  la  In  ac- 
cord with  the  best-consldaed  decisions. 
Palmer  v.  Railway.  131  N.  a  250,  42  S.  E. 
(104. 

Nor  was  any  error  commlttea  In  refusing 
plalntilFa  prayer  for  instructions.  They  all 
anbody  tbe  idea  tlut  It  the  assault  waa 
committed  by  Bradley  while  engaged  in  the 
performance  of  bis  duties,  the  company  la, 
in  any  erent,  responsible.  The  court  is 
confirmed  in  this  interpretation  of  tbe 
prayers  by  the  statement  in  tbe  brief  of 
plalntlfTs  attorney  in  connectira  with  them, 
aa  follows:  "We  think  diat  the  true  test  la 
whether  or  not  Bradley  was  still  oigaged  In 
and  about  tbe  dntlea  pertaining  to  his  posi- 
tion when  tbe  auault  was  etnnmltted."  And 
we  hold  that  this  la  not  the  correct  principle. 
The  test  is  not  wiiefber  the  act  was  done 
while  Bradley  was  on  duty  or  o^iaged  in 
hta  duties;  but  was  It  done  within  the  scope 
of  bis  employment  and  in  the  prosecution 
and  furtherance  of  Uie  business  which  was 
glTcn  him  to  do?  As  held  In  Sawyer  t.  Rail- 
road (N.  C.  at  tbe  present  term)  64  S.  B. 
793,  quoting  from  Wood  on  Master  &  Serv- 
ant, §  307:  "The  simple  test  Is  whether 
they  were  acts  wltbln  the  scope  of  his  em- 
ployment: not  whether  they  were  done  while 
prosecuting  the  master's  business,  but  wheth- 
er they  were  done  by  tbe  servant  In  fur- 
therance thereof,  and  were  such  as  may  be 
fairly  safd  to  be  authorized  by  fiim.  By  'au- 
thorized' Is  not  meant  authority  expressly 
conferred:  but  whether  the  act  was  such  as 
was  Incident  to  the  performance  of  the  du- 
tioH  Intrusted  to  him  by  the  master  even 
though  In  opposition  to  his  express  and  writ- 
ten orders."  And  npnlu  from  tbe  same 
author  at  section  288:  "An  employer  who 
leaves  to  an  employ^  to  do  certain  acts  for 
him  accordluK  to  the  employe's  judgment 
and  discretion  Is  annwerahie  for  the  manner 
or  occasion  of  doing  It;  provided  It  is  done 
bona  fide  and  wllhln  the  scope  of  the  serv- 
ant's express  or  Implied  authority  aud  not 
from  mere  caprice  or  wantonness,  and  wholly 


outside  of  the  duties  conferred  upon  him.** 
The  distinction  here  dwelt  upon  la  very  well 
stated  in  Mott  t.  Ice  Co.,  73  N.  Y.  &43,  aa 
follows:  "For  tbe  acta  of  a  servant  In  tbt- 
general  scope  <^  his  employment,  while  en- 
gaged In  hla  master's  business,  and  done 
with  a  view  to  the  furtherance  of  that  busi- 
ness and  the  masto-'s  Interests,  the  latter  is 
responsible  whether  tbe  act  be  done  negli- 
gently, wantonly,  or  even  willfully.  Tbe 
quality  of  the  act  does  not  excusft.  But 
If  tbe  employ^  wtthont  regard  to  his  serv- 
ice, or  to  accomplish  some  purxMse  of  hla 
own,  act  maliciously  or  wantonly,  the  em- 
ployer is  not  responsible:"  And  the  general 
doctrine  on  tbe  subject  Is  fully  oonsldersd  in 
the  case  of  Daniel  v.  Railroad,  188  N.  C. 
D27,  48  8.  B.  816,  67  L.  B.  A.  465. 

The  error  In  plalntiflCs  position,  as  con- 
tained in  tbe  prayers  for  Instructions,  is 
that  they  make  the  responBlbillty  depend  on 
wheOier  ttie  act  was  done  by  Bradley,  the 
yardmaster,  while  engaged  In  hte  duties; 
and  leave  entire  out  of  consideration  tbe 
questions  whether  tbe  act  was  dme  in  tbe 
scope  of  Bradley's  employmrat;  and  In  pros- 
ecution and  furtherance  of  the  powers  en- 
trusted to  him,  and  whether'  It  was  not  an 
independent  tort  on  the  part  of  Bradley; 
Id  which  case,  the  employer  Is  not  respon- 
sible. Jaggard,  vol.  1,  279.  The  same  au- 
thor says,  at  page  279:  "The  questI<Hi  of 
what  Is  or  Is  not  an  Independent  tort  of  the 
servant  cannot,  It  seems,  be  r^erred  to  any 
definite  rule,  but  Is  ordinarily  a  question  of 
fact  for  the  jury."  Applying  these  rales  to 
the  facts  of  the  case  before  us,  there  has 
been  no  error  committed  which  gives  the 
plaintiff  any  grotmd  of  complaint 

While  the  testimony  aittvn  considerably 
on  the  merits  of  the  controvCTsy  as  between 
plaintiff  and  Bradley,  there  la  no  substan- 
tial difference  as  to  the  facts  which  do  or 
do  not  tend  to  inculpate  the  defendant  com- 
pany. Both  plaintiff  and  defendant  testify 
that  the  conduct  of  plaintiff  in  changing,  or 
falling  to  change,  the  switch  had  passed  at 
the  time  of  tbe  quarrel.  Whether  plaintiff 
went  into  the  office,  and  Bradley  afterwards 
came  in;,  or  Bradley  went  Into  ihe  ofiSce, 
and  was  later  followed  by  plaintiff,  does 
not  affect  tbe  qnestlon  in  this  aqiect  of  the 
case.  Both  statauents  diow  Oat  the  conduct 
of  plaintiff  alMnt  tbe  switch  as  a  physical 
act  was  a  closed  inddent;  and  that,  at  tbe 
time,  Bradl^  was  neither  directing  pontiff 
about  his  work  nor  giving  talm  Instmctiona 
about  It  for  the  future;  nor  even  physically 
correcting  him  about  It  in  the  past  It  was 
simply  a  quarrel  that  two  employte  bad 
about  a  past  event  In  whldi  Bradley  was 
clearly  acting  of  his  own  mind  and  will  as 
an  Independent  agent,  and  In  which  plaintiff 
Is  not  at  all  free  from  fault.  There  Is  no 
error,  and  tbe  judgment  below  Is  aflirmed. 

No  ftrwr. 
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CREIGHTON  et  ux.  t.  BOARD  OF  WATER 
GOM'BS  OF  CITY  OF  CHARLOTTE. 

(Snpniu  CoDrt  of  North  CaroUuu  Not.  27, 

1006.) 

1.  BHTNBirT  Domain— Amessucnt  ow  Gov- 

PBnSATIOH— Btidkrob— Valus. 

Id  an  action  for  damages  by  reason  of  tbo 
appropriation  of  land  hj  a  mimictpalit?.  It  was 
proper  to  permit  plaintiff  to  tentity  tnat  the 
land  waa  good  meadow  land,  and  bow  mnch  hajr 
be  got  from  It  from  year  to  year. 

[Bd.  Note^For  caaM  In  noint,  sm  Onb  Dig. 
vol.  is;  Eminent  Domain.  II8B6, 807.] 

Z  Samb— VAi:,tnE— ExiBTiNO  ElAamaiiTS. 

In  an  action  for  damagea  because  of  the 
api«opriatlon  of  land  by  a  monicipality  for 
water  anpply  porposea,  it  waa  proper  to  admit 
erldenca  allowing  that  the  land  at  the  time  of 
the  apprqpriatltui  waa  bnrdttied  with  an  ease- 
ment In  defendant  to  dig,  ditch,  and  lay  water 
pipc& 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  1&  Eminent  Domain,  ff  807.  808.1 

.1.  Same— Deed  Gbkatino  Easehemt. 

In  an  action  to  recover  damages  becaase  of 

the  appropriation  of  laud  by  a  municipality, 
for  water  supply  purposes  plaintiff's  complaint 
referred  to  a  deed  granting  an  easement  to  lay 
water  pipes  through  the  land,  and  alleged  that 
defendant  had  taken  and  controlled  the  land 
conveyed,  hj  virtue  of  its  charter,  and  the  an- 
sver  alleged  that  by  virtue  of  a  certain  statute 
defendant  was  vested  with  all  the  rights  and 
franchises  of  the  corporation  which  was  the 
grantee  in  the  deed  in  question.  Held,  that  a 
contention  that  such  deed  was  Inadmisaible  In 
evidence  because  no  connection  was  shown  be- 
twem  defendant  and  the  grantee  waa  of  no 
merit. 

1  SAMB— ISStTES  AltD  PkOOF. 

The  existence  and  contents  of  the  deed 
were  sufficiently  diBcloeed  In  the  pleadings  to 
warrant  the  admission  of  the  same  in  evidence 
unier  the  rule  requiring  that  In  setting  up  an 
eesemeait  resting  m  a  written  deed  in  bar  of 
all  or  a  part  of  the  relief,  defendant  must  set 
Dp  the  Hme  In  his  pleading. 

Appeal  from  Snperlor  Gonrt,  Mecklenburg 
CoiiDty;  Bryan,  Jndge. 

Actioa  by  H.  L  Cre^hton  and  wife  against 
the  board  of  water  commlsslonera  of  the  dt? 
of  Charlotte:  Judgment  for  plalntifCa,  and 
defendant  appeals.  Reversed,  and  new  Mai 
ordered. 

Civil  action  to  recover  damages,  beard  be- 
fore Bryan,  J.,  and  a  jury  at  June  term,  1006, 
superior  court,  Mecklenburg  county.  There  is 
allegation  and  evidence  tending  to  show  that 
defendants,  under  and  by  virtue  of  power 
given  In  Its  charter.  In  the  exercise  of  the 
right  of  fflnlnent  domain,  has  entered  upon 
certain  lands  of  plaintiff,  and  seeks  to  ap- 
propriate same  and  Impose  an  easement 
thereon  for  tl\e  necessary  and  publtc  pur- 
poses contemplated  by  the  statute.  Plaintiffs, 
in  accordance  with  the  provisions  of  the  law. 
Instituted  this  proceeding  to  recover  damages 
sustained  by  reason  of  the  acts  of  defendant ; 
and,  on  Issues  determinative  of  different 
features  of  this  controverey,  there  was  ver- 
dict and  Jni^ment  for  plaintiff,  and  defend- 
tut  excepted  and  appealed. 

Hugh  W.  Harris,  for  appellanti^  Ifaxwell 
ft  Keeranib  tor  anpellea 


HOKE,  J.  (after  stating  the  facts).  The 
objections  urged  to  the  validity  of  tbla  trial 
are  to  the  rulings  of  the  court  on  questions 
of  evidence.  Defendant  excepted :  (1)  To 
the  admission  of  evidence  Indicated  In  the 
following  question  and  answer:  "Q.  Now, 
Mr.  Creighton,  state  to  the  Jury  what  sort  of 
meadow  land  It  is,  or  rather  was,  before  the 
dam  waa  erected,  and  the  water  was  placed 
over  the  meadow  land  [which  Is  admitted,  I 
believe,  in  the  pleadiugqj.  A.  I  have  been 
working  with  It  about  SO  years,  and  It  was 
certainly  good  meadow,  just  as  flne  as  any- 
body's meadow  in  the  coui»try.  Q.  Can  you 
state  the  value  of  the  hay  you  got  off  it 
from  year  to  year?  A.  I  never  weighed  It 
Just  exactly  how  many  pounds.  I  would  get 
4  to  6  to  8  two-horse  loads."  This  testimony 
was  offered  and  admitted  to  show  the  <diar- 
acter  and  quality  of  the  land  aiiproprlated. 
and  was  clearly  competent;  tiding  to  ea- 
tablish  a  relevant  fact  to  aid  the  Jury  in 
determining  therefrom  the  market  value  of 
the  land,  one  of  the '  principal  questions  in 
dilute.  We  think  the  exertion  la  with- 
out merit  Brown  r.  Power  Co.,  140  N.  C. 
341;  62  S.  E.  OM. 

Defendant  further  excepts  because  the  trial 
court  excluded  a  deed  offered  by  defendant  In 
mitigation  or  reduction  of  damages.  The 
deed  was  executed  by  plaintiffs  in  November, 
1887,  and  conveyed  to  Charlotte  City  Water- 
works, four  acres  of  the  land  Included  in  the 
controversy,  and  granting  to  the  city  water- 
works a  privilege  or  easement  as  follows: 
"And  It  is  agreed  that  the  party  of  the  sec- 
ond part,  Its  successors  and  assigns  may  dig, 
ditch,  and  lay  pipe  for  the  purpose  of  con- 
ducting waters  through  the  same  across  the 
lands  of  the  parties  of  the  first  part  with 
the  right  to  so  conduct  provided  that  the 
party  of  the  second  part  shall  pay  any  and 
all  damages  done  to  growing  crops  of  the 
parties  of  the  first  part  or  tbelr  tenants 
caused  by  reason  of  dl^ng  said  ditches." 
In  excluding:  this  deed,  we  think  there  was 
error  which  entitles  the  defendant  to  a  new 
trial.  We  see  no  reason  why.  In  ascertaining 
the  damage  done,  to  the  land  by  the  easemHit 
now  to  be  Imposed  upon  it,  the  Jury  should 
not  be  allowed  and  required  to  consider  the 
existence  of  easement  formerly  granted  and 
now  held  by  defendant,  covering  a  portion 
of  the  same  land,  and  Imposing  a  burden 
upon  It  of  like  kind  but  less  In  degree  or 
quantity.  The  real  damage  done  to  the  land 
Is  the  difference  between  the  burden  now 
sought,  and  the  one  already  Imposed  upon 
the  land  by  plaintiffs  former  deed.  There  Is 
also  well-considered  authority  for  this  po- 
sition.  Crowell  V.  Beverly,  134  Mass.  98. 

It  is  urged  by  plaintiff,  In  support  of  the 
ruling:  (1)  That  no  connection  is  shown  be- 
tween the  present  defendant  and  the  Char- 
lotte City  Waterworks,  the  grantee  In  the 
deed;  this  company  being,  at  that  time,  a 
private  corporation,  and  entirely  distinct 
from  the  piesatt  d^endant  Tti9  RDnrer  it 
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that  plaintiff's  complaint,  in  section  2,  makes 
specific  reference  j»  tbls  same  deed,  and  al- 
leges that  the  {vesent  defendant  has  "taken 
hold  and  controls  the  land  conveyed  In  same 
by  virtue  of  Its  charter,  etc.  And  section  8 
of  the  def«iclant*B  answer  avers  In  admission 
of  this  allegation:  "That  under  and  by  vir- 
tue of  said  act  of  the  Assembly,  the  defend- 
ant became  vested  with  all  the  rights  and 
ftanchlses,  prlvll^^  and  easements,  and  all 
the  pon'ers  and  duties  of  the  said  municipal 
corporation  of  the 'city  of  Charlotte,  pertain- 
ing to  its  waterworks,  and  of  the  "Charlotte 
City  Waterworks  Company,"  a  corporation 
duly  created  by  an  act  of  the  General  As- 
sembly of  North  Carolina,  ratified  the  10th 
day  of  March,  A.  D.  1881."  Again.  It  is 
urged  that  the  ruling  Is  correct,  because  the 
rights  and  privileges  conv^ed  In  the  deed  are 
not  set  up  and  claimed  in  the  answer;  and 
this  in  accord  wlHi  the  recognized  principle 
that  the  right  to  an  easement  aa  a  defense  to 
an  action  must  be  pleaded  spet^ally,  and 
cannot  be  taken  advantage  of  under  the  gen- 
eral Issues  for  which  plaintiff  dtes  us  to  7 
Amer.  ft  Eng.  PL  ft  Pr.  pp.  258,  259.  We  agree 
with  plaintiff  that,  as  a  general  proposition, 
this  portion  Is  weHl  taken.  It  is  true,  that  at 
common  law,  matter  in  mitigation  ot  Aunages, 
for  whidi  purpose  plaintiff  claims  to  have 
offered  this  deed,  could  or  should  not  have 
be^  pleaded,  but  was  given  in  evidence  un- 
der the  general  Issne;  and,  in  the  absmce 
of  tq>eciflc  requirement  to  tiie  contrary,  we 
are  of  opinion  that,  under  the  Code,  facta  In 
mitigation,  aa  a  general  role,  not  being  Is- 
suable mattfv,  are  not  required  to  be  set  up 
by  plea;  and  the  wd^t  ot  authority,  we 
think.  Justifies  the  statement  of  Cyc  on  this 
subject  (volume  18,  p.  182)  that  "Hatters  in 
mitigation  of  damages  may,  in  most  Jurisdic- 
tions, be  shown  under  an  amw&c  containing 
a  general  denial  only,  and  need  not  be  speci- 
ally pleaded"— citing  autliorlties  from  Cali- 
fornia, Michigan,  Massadiusetts,  and  other 
states.  But  In  setting  tip  an  easement,  par- 
ticularly (me  which  rests  In  a  written  deed, 
this  Is  not  strictly  matter  In  mltlgati(m. 
While  It  may  not  go  to  the  entire  demand  so 
as  to  afTord  full  protection  to  the  eztrat  of 
the  right  sought  to  be  acquired,  It  Is  a  bar 
to  relief  pro  tanto;  and  the  eame  reasons 
which  require  that  such  a  right  should  be 
set  up  when  claimed  In  bar  of  all  relief  exist 
when  It  Is  offered  in  bar  of  part  of  the  re- 
lief ;  though.  In  tenns,  It  may  be  offered  In  re- 
duction of  damages. 

We  do  not  think,  however,  that  the  posi- 
tion Is  available  to  plaintiff  on  the  facts 
of  the  case  before  us;  for  we  hold  that  the 
rights  referred  to  by  the  deed  In  question 
are  sufiQciCTtly  set  forth  in  the  pleadings  to 
permit  that  the  same  should  be  received  In 
evidence  for  the  purpose  for  whtcA  It  was 
offered.  In  section  8  of  the  answer  already 
quoted,  defendant  alleges  that  It  tiolds  "all 
the  rights,  franchises,  privileges,  and  easc- 
menta  of  the  Charlotte  City  Waterworks," 


grantees  In  this  deed.  While  this  ml^t 
not  ordinarily  be  sufficiently  definite  and  pre- 
cise, It  Is  rradered  so.  we  think,  by  the  posi' 
tlve  allegation  in  section  2  of  the  complaint 
that  defendant,  under  Its  charter,  has  "takoi, 
holds,  and  controls  the  land  l)y  virtue  of  this 
very  deed,"  made  to  the  Charlotte  City 
Waterworka  The  existence  and  contents  of 
ttiis  deed  are  therefore  fully  disclosed  In  the 
pleadings.  The  allegation  of  section  3  of  the 
answer,  otherwise,  perhaps,  too  general,  be- 
comes definite  and  precise  as  to  tblB  particu- 
lar claim,  and  the  deed  should  have  bem  re- 
ceived In  evidence. 

For  this  error,  there  wHl  be  a  new  trial  on 
all  the  issues. 

New  trlaL 


BILES  V.  SEABOARD  AIR  LINB  RT.  00. 

(Supreme  Court  of  North  Carolina.  Nor.  13, 
1906.) 

1.  Master  and  Servant— Ruu»  or  Emflot- 
meni^Abboqation— Effect. 

A  niie  of  en  employer  established  for  the 
safety  of  employSs  which  is  habitDally  violated 
to  the  knowledge  of  the  employer,  or  vice  prin- 
cipals, or  which  has  been  frequently  and  openly 
violated  for  sucb  length  of  time  that  the  cm- 

Eloyer  could  by  the  exercise  of  ordinary  care 
ftve  known  the  facts  will  be  deemed  abrogated 
in  determining  the  question  of  negligmoe  am  the 
part  of  an  employ^  violating  it 

rSd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Maater  and  Servant.  {  287.] 

2:  TaiAir-Monon  bob  NoNsinx— CoHsxano- 

TION  OF  EvIDKMCE. 

On  a  motion  for  a  nonsuit  or  direction  ot 
a  verdict  for  defendant,  the  evidence  of  plain- 
tiff must  be  accepted  as  true,  and  construed  in 
the  light  most  favorable  to  blm. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol  46.  Trial,  {  374.] 

8.  Masteb  and  SraTANT— IhjubT  to  Sebv- 

ANT  —  CONTBIBDTOBT  NEQLIOKNCE  —  EVI- 
DENCE. 

In  an  action  against  a  railroad  for  Injuries 
to  a  brakemau  thrown  off  the  pilot  of  an  engine 
beoause  of  the  absence  of  a  bar  to  whidi  the 
brakeman  could  hold,  be  testified  that  to  per- 
form bis  duties  he  was  required  to  stand  on  the 
pilot,  that  all  engines  he  had  previoosly  worked 
on  had  a  step  on  the  pilot  and  a  hand  hold,  that 
he  did  not  know  that  the  hand  hold  was  lathing 
on  the  pilot  when  he  got  on  It.  that  he  was  in- 
Btructed  by  the  engineer  and  conductor  to  stand 
on  the  pilot,  that  other  employes  did  so  when 
employed  in  similar  work,  thtit  in  consequence 
of  the  engine  making  a  jolt,  he  was  thrown  on 
the  track  and  injured,  and  that  he  was  throws 
because  the  pilot  did  not  have  the  band  hold. 
Held,  that  the  brakeman  was  not  guiltr  of  con- 
tributory negligence  at  a  matter  of  law. 

TEd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol,  <14,  Master  and  Servant,  §  1124.] 

4,  Same— Defense— Statutes'. 

Under  Private  Laws  1897.  p.  83.  e.  S6.  H 
1.  2,  giving  to  a  railroad  employ^  a  right  of 
action  for  injuries  caused  by  any  defect  in  mar 
chinery,  way,  or  appliance,  and  providing  that 
any  agreement  made  to  waive  the  benefit  of  the 
Statute  shall  be  void,  a  railroad  cannot  defeat 
an  action  for  injuries  to  a  brakeman  caused  by 
a  defect  in  the  pilot  of  an  engine  on  the  nound 
that  he  assumed  the  risk,  where  the  brakeman 
did  not  know  of  the  defect,  and  did  not  hitve 
any  opportunity  to  discover  it  while  perfonning 
his  work  in  the  manner  directed  bj  his  superiors. 
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AppeaJ  from  Soperlor  Court,  Anson  Oonn- 
tj;  Moore,  Judge. 

Actl(Hi  by  I>aTld  Biles  against  the  Sea- 
board Air  Line  Railway  Company.  The 
three  ordlnaty  Issaes  In  actions  of  this  char* 
acter  were  submitted.  There  was  verdict  and 
JndgmMit  for  plaintiff,  and  defendant  ezc^rt> 
ed  and  appealed.  Affirmed. 

J.  D.  Shaw,  Murray,  Allen  ft  Adams,  and 
Jercme  ft  Amfl^  for  appellant.  I.  A. 
LohfAart  and  H.  B.  McLendon,  for  appellee. 

HOED,  J.  This  case  was  before  the  court 
on  a  former  appeal,  and  will  be  found  re- 
ported in  139  N.  0.  828,  62  S.  B.  129. 

The  facts  supporting  the  claim  of  plaintiff 
are  snbstantiatly  similar  to  those  dlsdosed 
In  the  former  appeal.  There  was  much  testi- 
jMDj  on  the  part  of  defendant  contradlctiag 
tin  erldence  offered  by  plahitiff ;  but  the  Jury 
have  accepted  the  plaintiff's  version  of  tiie  oc- 
cnrrence,  and  we  find  no  error  whldi  gives  the 
defendant  any  just  ground  of  complatait 
There  was  some  additional  testlnumy  offwed 
on  the  present  trial  as  to  the  existence  or  non- 
existence of  a  rule  on  the  part  of  the  defend- 
ant forbidding  the  plaintiff  to  take  a  posltim 
on  the  pilot  of  the  engine.  TMs  was  submitted 
to  the  Jury  and  found  against  defendant  tra- 
der the  following  charge  (after  correctly  char- 
ging as  to  the  effect  of  snch  a  rale  If  the  same 
existed):  "If  the  jury  find  from  the  evidence 
that  the  rule  which  was  offered  by  the  de- 
fendant was  habitually  violated,  to  the  ^owl- 
edge  of  the  defendant,  or  of  those  who  stood 
towards  the  plaintiff  In  the  position  of  vice 
prtndpals,  or  If  the  jury  find  from  the  evi- 
dence that  the  rule  was  so  frequently  and 
opokly  violated  for  snch  a  length  of  time  tiiat 
ttie  defendant  eonld,  by  the  exercise  of  ordi- 
nary care,  have  ascertained  that  It  was  being 
violated,  the  court  charges  you  that  If  yon 
find  these  to  be  tiie  facts,  the  rule  Is  con- 
sidered In  law  as  being  abrogated,  and  would 
have  no  effect  upon  the  acts  of  the  plaintiff." 
This  charge  Is  In  compliance  with  our  former 
decision,  and  we  still  think  It  declares  the 
correct  doctrine  on  the  Question. 

The  only  objection  seriously  u^ed  upon 
the  argnm^t  here  was  that  the  judge  should 
have  Instructed  the  jury  that  on  the  entire 
evidence,  if  believed,  they  shonld  assume  the 
Issue  as  to  contributory  negligence  In  favor  of 
the  defendant.  This  would  be.  In  effect,  to 
sustain  defendant's  motion  to  nonsuit;  and  as 
said  by  Douglas,  Judge,  in  Coley's  Case,  129 
N.  a  at  page  413.  40  S.  E.  197,  57  L.  R.  A. 
S17:  "It  )8  well  settied  ttiat  on  a  motion  for 
nonsnlt,  or  Its  counterpart,  the  direction  of  a 
verdict,  the  evidence  for  the  plaintiff  must  be 
accepted  as  true,  and  construed  in  the  light 
most  favorable  to  him."  Applying  this  rule 
to  the  facts  before  us,  we  are  of  opinion  that 
the  position  contended  for  def«idant  can- 
not be  sustained.  The  plaintiff,  among  other 
things,  testlfled  as  before,  that  he  was  an 
employ^  woriclng  on  a  freight  train  of  de- 
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fendant,  and  was  known  as  the  '*tmit  train 
hand;"  that  on  the  night  of  Noranber  29^ 
1902,  as  this  train  was  going  Into  the  yard 
at  Hamlet,  N.  C,  be  was  injured  havliv 
his  foot  nm  over  and  crushed  tiie  ttiglne 
of  the  train  on  which  he  was  wording ;  tiiat 
It  was  a  part  of  plaintiff's  duties  at  sncb 
times  to  keq)  a  look  out  in  front  of  the  en- 
gine that  he  might  change  the  switches,  when 
required,  Av  the  prppw  moving  of  the  train 
and  to  protect  his  train  from  loose  cars  which 
might  be  on  the  track;  and  in  order  to  be 
ready  to  p«fbrm  his  duties  effldentiy  tlie 
proper  placing  was  on  the  pilot  of  the  oiglne ; 
that  all  the  oigbieB  i^nttff  had  ever  worked 
on  to  this  time  liad  a  st^  tm  the  pilot  for  the 
use  of  the  train  hand,  and  also  a  hand  hold 
running  around  the  beam  of  the  pilot  by 
which  be  conld  hold  on  witii  reasmable  safe- 
ty ;  and  plaintiff  was  instn]cted,*botb  by  the 
engineers  and  conductors  ot  freight  trains, 
who  had  charge  of  the  same,  to  take  this  posi- 
tion on  tin  pilot  when  ei«aiged  In  his  duties. 
That  all  oth»  hands  did  so  when  engaged  in 
the  work,  and  that  an  emphiyA  ooold  not 
properly  perform  this  dutTi  as  it  was  iBtpAr- 
ed  of  him,  in  any  other  position. 

Stating  the  evidence  on  this  point  by  qnes- 
tion  and  answer  tai  the  redirect  examination, 
the  evidence  appears  as  follows;  Q.  "When 
yon  entered  a  yard  to  change  those  swltehes, 
or  perform  those  duties  yon  had  to  peiform, 
would  the  engineer  stop  for  you  to  do  ItT 
A.  No.  sir;  be  would  not  stop  for  me  to  get 
off  or  on.  They  would  not  have  a  man  th^ 
would  have  to  stop  for.  Tbey  would  curse 
him  and  turn  him  off.**  Witness  fortiier  tes- 
tified that  on  the  night  in  question,  as  the 
train  vatexeA  tiie  yard  at  Hamlet,  plalntlfl 
had  gone  forward  and  changed  the  swltfAi, 
and  came  back  to  take  bis  usual  position 
on  flie  pilot  tiie  wglne  running  along  the 
track  about  as  fast  as  a  man  could  walk; 
that  plaintiff  got  on  the  engine,  putting  his 
foot  on  the  st^  provided  for  the  purpose; 
and,  after  having  taken  this  portion,  the 
eni^ne  made  mane  Jolt  or  eccentric  move- 
ment caused  by  a  depression  of  the  track,  or 
otherwise,  and  plaintiff  was  thrown  <»i  the 
track  in  front,  and  his  foot  run  over  and 
crushed,  as  stated ;  that  plaintiff  was  thrown 
because  this  oiglne  did  not  have  the  usual 
hand  bold  aloag  the  pilot  beam;  tiiat  It 
was  on  all  the  engines  that  plaintiff  had 
ever  worked  on  before,  and  plaintiff  did  not 
know  it  was  lacking  hoe  when  he  got  on, 
or  he  would  not  have  ^>ne  so.  If  this  state- 
ment is  accepted  as  trne,  the  plaintiff,  on 
goieral  principles  applicaUe  to  eases  of  this 
character,  would  have  a  clear  rlj^t  of  action, 
and  there  would  seem  to  be  no  case  of  con- 
tributory n^llgence  preemted.  Certahily  the 
judge  could  not  hold,  as  a  matter  of  law, 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence. Apart  from  this,  it  will  be  noted 
that  there  Is  no  carelessness  Imputed  to 
plaintiff  here  In  his  personal  conduct  except 
that  of  working  <m  In  tiie  presence  of  a 
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defectlTe  appliance  or  machine;  which,  as 
stated  In  a  former  opinion,  hae  been  usually 
dealt  with  under  the  head  of  aaaumptlon  of 
risk;  and  this  defense,  under  our  statute 
on  the  subject,  aia  construed  by  the  courts, 
has  been  eliminated  In  cases  of  this  charac- 
ter. The  statute  (Private  Laws  1807,  p. 
83,  c.  C6,  I  1),  provides  that  whenever  an 
employ^  of  a  railroad  company,  operating  In 
the  state,  la  Injured  or  killed  by  reason  of 
the  negligence  of  another  employ^,  or  by  rea- 
son of  any  defect  In  machinery,  way,  or  ap- 
pliance, he  shall  have  a  right  of  action.  Sec- 
tion 2  provides  that  any  contract  or  agree- 
ment, expressed  or  Implied,  made  by  employd 
to  waive  the  benefit  of  the  general  section 
shall  be  null  and  void.  In  Coley's  Case,  128 
N.  C.  534,  39  S.  E.  43,  57  L.  E.  A.  817,  the 
court  held  that  assumption  of  risk,  being  In 
its  nature  ■&  contractual  defense,  was  not 
open  to  defendant  In  a  case  of  this  kind  and 
a  verdict  and  Judgment  for  plaintiff  was 
sustained. 

A  reference  to  the  facts  of  Ooley's  Case, 
stated  In  the  opinion  of  the  Chief  Justice,  on 
page  534,  will  show  that  the  cause  was  one 
in  all  Its  essential  features  exactly  similar 
to  the  one  before  us;  the  only  difference 
being  that  la  Coley's  Case  the  employ^  had 
taken  the  usual  and  customary  position  on 
the  rear  of  a  shifting  engine  which  was 
moving  backwards,  and  was  thrown  on  the 
track  and  injured  by  reason  of  a  defective 
engine  In  not  having  a  grab  Iron  by  which 
employes  engaged  In  that  duty  were  ac- 
customed to  hold  on  and  save  themselves, 
while  In  the  case  before  us  the  defect  was  In 
front  of  the  engine  which  was  moving  for- 
ward. In  that  case,  too,  a  recovery  was  sns- 
talnedf  though  the  defect  was  known  and 
observed;  while  here,  the  plaintiff  testified 
that  he  did  not  know  of  the  defect ;  and  the 
testimony  does  not  disclose  that  he  had  any 
opportunity  to  notice  the  absence  of  the 
hand  hold  till  the  emergency  was  upon  him. 
In  both  cases,  however,  the  dmployfis  had 
taken,  or  were  endeavoring  to  take,  the 
position  they  were  required  to  take  In  the 
proper  performance  of  their  duties.  As  said 
In  the  present  case,  on  the  form^  appeal, 
this  construction  of  the  statute  "does  not  at 
all  Import  that  In  cases  of  the  kind  we  are 
now  considering  the  plalntllC  Is  absolved 
from  all  care  on  his  own  part  Elxcept  la 
extraordinary  and  Imminent  cases,  like  those 
of  Greenlee  and  Thaxter,  he  Is  still  required 
to  act  with  that  due  care  and  circumspection 
which  the  presence  of  such  conditions  re- 
quire. And,  If  apart  from  the  element  of 
assumption  of  risk,  the  plaintiff,  In  his  own 
conduct,  has  been  careless  In  a  manner 
which  amounts  to  contributory  negligence, 
his  action  must  fall."  We  are  referred  by 
defendant  to  a  large  number  of  cases  which 
seem  to  hold  that  It  Is  negligence  per  se  to 
take  a  position  on  the  pilot  of  an  engine, 
and  more  especially  on  that  portion  of  It 
popularly  known  as  the  cowcatcher.   But  an 


examination  of  the  facts  of  these  cases  will. 
In  every  instance,  disclose  that  the  Injured 
person  seeking  redress  had  voluntarily  taken  i 
such  a  position;  and  was  either  not  an  em-  j 
ployg  of  the  train  at  all,  or  was  not  required  | 
to  take  such  a  position  In  the  necessary  and  j 
proper  performance  of  his  duty.  Thus,  In  ! 
Warden  v.  B.  94  Ala.  277,  10  South.  276,  j 
14  L.  R.  A.  652,  the  plaintiff  was  a  brakeman 
who  had  voluntarily  taken  his  position  on 
the  pilot  when  no  duty  required  him  to  do  so. 
Said  McClellan,  Judge :  "It  does  not  appear  j 
that  he  bad  any  duties  to  perform,  or  that 
any  of  bis  duties  could  not  t>e  performed  on  j 
the  pilot  cross  beam  or  cow  catcher,  or  that 
it  was  In  any  sense  necessary  f6r  him  to  be 
on  the  cross  beam  In  front  of  the  ei^lne  at 
any  time."  In  B.  R.  v.  Jones,  95  U.  S.  439, 
24  L.  Ed.  506,  plaintiff  was  not  an  employ^ 
as  a  train  hand,  but  had  voluntarily  taken 
a  position  on  the  pilot  of  an  engine  when  he 
bad  been  warned  against  riding  on  the  pilot 
and  forbidden  to  do  so.  The  distinction  Is 
well  brought  out  in  a  case  from  the  G«orgia 
Reports  quoted  in  (me  of  the  briefs:  (R.  It. 
T.  Myers,  112  Ga,  237,  37  S.  E.  439),  as  fol- 
lows: "That  such  employe  and  others  of 
his  class  had  been  In  the  habit  of  riding  on  j 
the  locomotive,  and  that  he,  at  the  time  of 
the  catastrophe,  was  so  doing  with  the 
knowledge  of  the  conductor  and  aiglneer. 
and  that  this  was  In  pursuance  of  a  custom 
known  to  the  ofilclals  of  the  company,  did 
not  render  the  above  rule  inapplicable,  un- 
less It  further  appeared  that  the  deceased 
was  ofa  the  locomotive  In  obedience  to  some 
order  which  he  was  bound  to  obey,  or  In  the 
discharge  of  some  duty  which  It  was  Incnm- 
b^t  on  him  to  perform."  As  we  have  here- 
tofore seen,  the  plaintiff's  evidence  was  to 
the  effect  that  he  was,  at  the  time  of  the 
injury,  on  the  pilot  of  the  engine  by  order 
of  his  superiors,  and  in  the  necessary  per- 
formance of  his  duties ;  and  having  been  In- 
jured by  reason  of  a  defective  machine,  and 
being  guilty  o<  no  carelessn^  o&  bis  own 
personal  conduct  bis  rlgbt  of  action  1b  es- 
tablished. 

There  is  no  error  In  the  record  to  the  prej- 
udice of  defendant  and  the  Judgm«it  below 
Is  affirmed. 

No  error. 

WALKER,  J.  I  concur  In  the  ^inclusion 
of  the  court  and  also  In  the  opinion,  except 
as  to  the  application  of  the  doctrines  of 
assumption  of  risk  and  contributory  negli- 
gence and  the  true  construction  of  the  act  of  ' 
1897.  When  an  employ^  enters  Into  the  serv- 
ice of  his  employer,  he  assumes  all  of  tCe 
ordinary  riaka  of  the  master's  business  wh^  | 
carefully  conducted,  and  he  does  not  assume 
any  risks  arising  out  of  the  employer's  negli- 
gence. When  the  employer  Is  once  convicted 
of  n^llgence  which  proximately  caused  Inju- 
ry to  his  employe,  he  Is  liable  for  the  con- 
sequential damages,  and  cannot  relieve  him- 
self of  this  UablUly  onless  be  la  able  to  sat- 
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wy  tbe  J1117  br  ttM  creater  wetsbt  of  tbe 
erideoce,  the  bnrden  being  upon  him,  that 
thft  emiOOTfi  bgr  lilB  own  net^Igence  omtrlb- 
oted  to  tbe  injniy*  When  we  get  Into  tbe 
dmnaltt  of  negligence,  we  bare  neceesarlly 
passed  beyond  tbe  legtoa  of  aasnmptlon  of 
risk.  Tbe  flrat  la  twtloas  and  baa  nothing 
to  do  with  the  ctntract  of  aoploynwnt,  the 
second  la  wtK^lr  ccmtractnal  In  Its  nature. 
Wben  flie  esapUtyA  eaten  Into  tbe  service,  be 
coBtractB  to  take  niNm  hlmaelt  all  ttie  risks 
irtilcb  are  Inddent  to  tbe  vnjfloymeat  and 
wbldi  hla  employe  can  not  aTotd  by  ttie  ex- 
erdae  at  e8X&  The  rlska  wbldt  the  aaployer 
can  prevent  by  the  use  of  care  are  not  with- 
in tbe  trams  of  the  omtract,  and  thft  liability 
of  tbe  mastw  depends  npim  principles  wbolly 
nocMinected  wltb  tbe  law  of  the  contract 
Tbe  T«7  ftict  that  the  emphver**  n^lgenoe 
la,  wben  gsnerally  conaldered,  a  breach  oi 
tbe  dntr  tanplledly  enjobwd  br  tbe  contract, 
and  tberefoie  In  a  sense  la  a  tort  arising 
oat  of  tbe  contract,  for  which  the  employer  la 
liable^  bnt  proves  that  tbe  empk^  tbe 
ctmtract  doea  not  aasnme  any  sncb  risk  as  ttiat 
brooflbt  about  by  the  employer's  n^lgenccb 
As  aclearlUnstratlottOfttiedliferencebetween 
the  two  principles,  let  na  ccmslder  the  case  ct 
a  frikw  aervant  Befbre  the  act  of  188T,  If 
a  aervant  was  Injured  by  tbe  negligence  of  a 
tBllow  servant,  tbe  master  was  not  liable  as 
that  was  r^rded  aa  one  of  the  ordinary 
rldta  of  the  aorlce  which  the  servant  as- 
sumed, v^xm  the  gronnd  that  tbe  master  wltb 
the  exercise  of  evw  bo  much  care,  conld  not 
ftwesee  tbat  one  of  hla  servants  would  be  n^ 
lucent  and  thereby  Injure  his  fellow  servant. 
Tbe  a»vant  was  therefore  held  to  have  as- 
snmed  this  risk  as  one  inddent  to  tbe  service, 
and  wbidi  be  had  Impliedly  by  his  own  con- 
tract agreed  to  assume.  But,  If  tbe  maater 
was  ahown  to  have  been  negligent  In  select* 
Ing  tbe  offending  servant,  and  associating 
him  with  tbe  otima  In  hla  employ,  he  waa 
held  liable  for  an  injury  to  a  fellow  servant 
proximately  resulting  from  the  negligence  of 
the  delinquent  swvant,  precisely  because  this 
risk,  newly  created,  was  not  within  the  Im- 
iriied  contract  of  assumption,  as  tbe  master^ 
own  negligence  had  concurred  with  tbat  of 
tbe  aervant  in  producing  It  We  might  pre* 
sent  examples  indefinitely,  wblcb  would  thua 
point  the  distinction  between  the  two  doc- 
trines, and  which  would  douaiatrate  beyond 
qneetlon  that  the  line  B«paratlng  tbem  la 
plainly  and  distinctly  marked.  Upm  no 
sdentlflc  prbic^l^  therefore,  can  It  be  said 
that  wboi  a  peril  Is  caused  tor  the  nesllgence 
of  tbe  master  tbe  servant  aasumea  It  On 
die  contrary,  he  la  entitied  to  recover  his 
damages  nnleas  tbe  master  can  convict  blm 
of  CMitrlbutory  Diligence.  Tbe  set  of  1807 
(Revlsal  of  190S,  8  2646)  abolished  assumption 
of  risfe,  so  far  as  It  related  to  the  negligence 
of  a  fellow  servant,  but  no  farther.  It  then 
left  tbe  liability  of  the  employer  for  furnish- 
ing or  maintaining  defective  machinery,  ways, 
or  alliances  to  bla  onployte  to  be  deter- 


mined by  the  gaieral  prlndi^  of  the  law 
of  negllgmosh  and  certainly  did  not  Intend 
to'  make  tbe  manikfyvt  liable  absolnt^  and 
at  all  events,  and  In  all  cases,  wlQiout  re- 
gard to  any  question  of  negUgence.  This  I 
understand  to  be  the  constmcHon  whldi  the 
act  has  received  from  this  court  In  a  cer- 
tain daas  of  case^  where  the  master,  being 
a  railroad  company,  ne^ecte  a  primary  duty 
to  the  servant  and  puta  in  his  hand  defective 
and  nnaafe  appliances,  I7  which  the  servant 
la  Injured,  tbe  master  Is  heAA  liable  because 
of  his  neglect  of  a  plain  duty,  which  cannot 
be  delated  (Ballrmd  v.  Herbert  110  U.  8. 
6ft2,  e  Sup.  Ct  SOO,  29  L.  Bd.  755),  and  be 
will  not  be  heard  to  i^ead  hla  servant's  con- 
tributory n^lgence,  unless  be  can  show  that 
tbe  servant  knew  tliat  the  situation  was  so 
obviously  dangerous  as  to  charge  him  wltb 
reckless  Indifference  to  bis  own  safely,  the 
chances  of  danger  and  probable  injury  being 
manUeatly  greater  than  tboae  of  safety.  El- 
more T.  Railway  Co^  1S2  N.  O.  866,  44  8.  E. 
620L  Bnt  these  are  exceptfonal  eaaes  and 
aa  to  all  not  wittiln  the  exception,  tbie  genera) 
law  of  negligoiee  applies.  The  difference  be- 
tween assumption  of  risk  and  otmtrlbntory 
negligence  is  well  stated  and  Illustrated  In 
BaUroad  Go.  v.  Fort,  17  Wall.  6SS,  21  L.  Ed. 
789;  Hough  v.  Railroad  C!a,  100  D.  8.  213, 
25  L.  Ed.  ei2;  Railroad  Go^  v.  Herbert 
supra;  Rallrmd  Co.  v.  McDanlela,  107  U.  8. 
454,  2  Sup.  Ct  982.  27  L.  Bd.  006^  and  It 
was  discussed  and  apjdled  by  this  court  In 
Avety  V.  Bailnad  Co.,  1S7  K.  G.  ISO,  48  S. 
a  91. 

^ere  have  been  expressions  In  some  of 
the  dedalons  of  this  court  to  tbe  effect  that 
assumption  of  risk  Is  but  a  species  01^  con- 
tributory negllgaic^  but  I  'Uilnk  Ibis  con- 
founds two  things  as  distinct  In  their  nature 
as  tbey  can  possIUy  be,  and  is  apt  sooner 
or  later  to  Introduce  confusion  and  nncer- 
talnty  Into  tbe  law.  This  case  can  well  be 
decided  upon  principles  in  the  law  of  ne^l- 
gence  and  seema  to  be  governed  by  the  case 
of  Bprliwi  V.  RaUway  Ga,  180  M.  C  186, 
41  &  E.  100.  In  that  case  the  phdntUf  bad 
stood  on  the  pilot  at  tbe  engine  while  in 
tbe  p«formanoe  of  bis  duties,  and  while 
tbe  train  was  In  motion,  although  It  ap- 
peared that  he  was  acting  under  orders  In 
doing  so.  He  fregaently  stepped  on  and  off 
tbe  pilot  while  the  train  was  moving,  without 
objection  from  tbe  company,  or  any  of  its 
servanta  in  authority  over  him;  and  once 
while  stepping  from  the  pilot,  hla  foot  was 
caught  between  the  slats,  and  he  was  thrown 
to  the  ground  and  Injured.  The  court  held 
the  company  liable  under  tbe  circumstances 
— citing  Thomas  v.  Railroad  Co.,  129  N.  C. 
392,  40  S.  B.  201;  Oogdell  v.  Railroad  Co., 
129  N.  O.  398,  40  S.  E.  202,  and  Coley  v. 
Railroad  Co.,  129  N.  C.  407,  40  S.  E.  195, 
57  L.  R.  A.  817,  as  covering  all  the  points 
made  in  tbe  case  upon  the  question  of  negli- 
gence and  contributory  n^ilgoioe. 

BROWN,  J.,  concura  In  concurrbig  opinion. 
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HATNBS  T.  NORTH  CAROLINA  R.  00. 
(Stipreme  Conrt  of  North  Carolina.  Not.  2T, 

1900.) 

1.  Uabteb  aud  Sebvant— AcnoiT»— Aduissi- 
BUJTr  or  Bviderce— Gontbibutobt  Nbou- 

In  an  action  against  a  railroad  for  th« 

death  of  a  locomotive  eugineer  whose  train  ran 
onto  a  siding  and  collided  with  cars  standing 
thereon,  bj  vay  of  meeting  the  defense  of  con- 
tributory  negligence,  baaed  on  an  alleged  Tlola- 
tion  of  a  rale  reonlring  decedent,  when  ap- 
proaching the  Bwitcn,  in  the  absence  of  a  light 
at  the  switch,  to  alow  down  ontil  he  could  con- 
trol his  engine,  plaintiff  Bought  to  show  that  the 
rule  had  been  so  habltuallr  violated  as  to  nullify 
it,  and  that  such  violation  was  eiSBential  to  the 
operation  of  the  trains  in  acconlance  with  pre- 
scribed schedoles.  Held  that,  as  sustaining  such 
contention,  it  was  proper  to  admit  evidence 
showing  the  length  of  decedent's  ran,  the  sched- 
ule prescribed,  the  namber  of  switch  lights, 
their  osual  condition,  and  the  length  of  time 
which  would  be  c<aunmed  In  oonforinlng  to  the 
rale  to  stop. 

2.  Baui—Quxstions  vob  Jubt. 

In  an  action  against  a  railroad  for  the 
death  of  a  locomotive  engineer,  whose  train 
ran  upon  a  siding  and  collided  with  cars  stand- 
ing thereon,  held,  under  the  evidence,  a  ques- 
tion (or  the  jury  whether  a  rule,  requiring  a  loco- 
motive engineer,  when  approadiing  a  switch,  in 
the  absence  of  a  light  at  the  switch,  to  slow 
down  and  bring  the  engine  under  control,  bad 
been  nullified  by  habitual  violations  and  by  the 
promulgation  of  schedules  rendering  it  impoesl- 
ble  to  observe  such  a  role. 

[Ed.  Note.— For  cases  in'  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  (  lOSD.J 

8.  SAllS—COnTBIBUTOBT  NBOUGEHCB— VIOLA- 
TION 09  Buus. 

The  violation  by  a  servant  of  a  known  rule 
laid  down  by  the  master  for  the  protection  and 
safety  of  the  servant  does  not  bsr  a  recovery 
where  the  rale  has  been  violated  so  openly  and 
frequmtly  and  for  snch  a  length  of  time  that 
the  master  conld,  by  the  exercise  of  ordinary 
care,  have  ascertained  its  nonobservance. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
VOL  34,  Master  and  Servant,  S  76S.] 

Ai^l  trom  Bnperior  Oovrt,  MecUenborg 
Coanly;  Bryan,  Judge. 

Action  by  BetUe  W.  H^nea,  m  execntrlx, 
against  the  North  Carolina  Railroad  Com- 
pany. From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

This  was  an  action  brought  by  the  plain- 
tiff executrix  for  the  recovery  of  damages 
sustained  by  reason  of  the  death  of  her 
testator  on  account  of  the  alleged  negligence 
of  defendant's  lessee.  Plaintiff's  testator 
was,  on  the  night  of  June  9,  1904,  in  the 
employment  of  Southern  Railway  Company, 
the  lessee  of  defendant.  In  the  capacity  of 
locomotive  engineer  and,  In  the  discharge 
of  his  duty,  was  In  charge  of  the  engine, 
attached  to,  and  forming  a  part  of,  passen- 
ger train  No.  40,  operated  by  said  lessee, 
which  ran  from  Greenville,  S.  C,  to  Char- 
lotte, N.  C,  and  thence,  over  the  main  line 
of  defendant  company,  through  the  city  of 
Saliahury  to  Spencer,  N.  C.  On  the  said 
night,  June  9,  1904,  while  making  said  run 
at  about  the  hour  of  12  o'clock,  sjiid  engine 
and  a  iwrtlon  of  the  cars  left  said  track 
and  ran  <mto  a  tide  track.  In  the  ablftlng 


yard  of  defendant  tn  flw  city  of  SslUbnxy, 
fcnovn  as  the  "lodtooBe  Btdlng."  wboc  It 
collided  yrtOi  two  box  can  standing  on  said 
ddlng.  Inflicting  injuries  np<m  said  testator, 
causing  bis  death.  Flatntlfl  aUeged  tbat 
the  said  engine  left  the  main  track  and  ran 
on  tibe  siding  and  into  the  btnc  cars  by 
reason  of  tbe  negllgMoe  tit  defendant's  les- 
see, assigning  three  acts  of  n^llgence:  (1> 
In  falling  to  fnmlsh  a  clear  track  and  a 
safe  roadbed  upon  which  to  run  the  engine 
and  cars.  (2)  In  failing  to  keep  the  switch 
at  the  siding  In  such  repair,  so  adjusted, 
securely  set,  and  locked  as  to  keep  dtacon- 
nected  said  siding  from  the  rait  of  the  main 
track.  (3)  In  fiillli^r  to  keep  the  switch 
rail  of  said  siding,  connecting  the  same 
to  tbe  rail  of  tbe  main  track,  In  such  re- 
pair and  so  adjusted  as  to  permit  the  engine 
to  mn  over  the  said  main  track  without 
running  off  tbe  same  and  onto  tbe  siding. 
Defendant  denied  that  It  was  n^llgent  In 
either  of  fbe  respects  specified,  and  for 
farther  defense  alleged  that  plaintiffs  tes- 
tator came  to  his  AentSx  by  bis  own  n^H- 
gence,  specifying  particularly  tbe  acta  cob- 
tilbuting  ttiereto.  (1)  That  be  was  running 
his  engine,  at  the  time  It  left  the  track  and 
collided  with  the  box  cars  on  the  siding, 
through  tbe  city  of  Salisbury  at  a  rate 
of  speed  In  violation  of  the  ordinance  of 
the  said  city.  C^)  That  be  was  running  said 
engine  at  said  time  at  a  rate  of  speed  In 
violation  of  tbe  rules  of  tiie  company,  wtaicb 
were  well  known  to  him,  and  which  required 
him  to  ran  his  engine  at  such  rate  of  speed 
that  he  would  have  It  under  his  control, 
whereas  he  was  running  at  a  rapid  and  reck- 
less rate  of  speed.  (3)  That  at  said  time  be 
was  violating  a  rule  of  tbe  company  which 
required  that  whenever  a  danger  signal  was 
shown  on  the  line  of  said  road,  the  engineer 
in  charge  of  said  train  should  stop  and  ex- 
amine the  cause  thereof.  That  at  the  said 
time  there  was  shown  a  danger  signal  at 
said  switch  or  siding  which  was  plainly 
visible  for  a  distance  sufficient  to  enable 
him  to  stop  the  train.  (4)  That  at  said  time, 
he  was  violating  a  rule  of  the  company 
which  required  blm  to  stop  bis  train,  if  the 
signal  which  was  provided  for  that  puriMse 
did  not  show  the  track  clear.  That  by  each 
of  tbe  said  aqts  of  negligence  be  contributed 
to  his  injury  and  death.  Plaintiff  replied 
to  the  new  matter  set  forth  In  tbe  answer 
alleged  to  constitute  contributory  negligence 
on  the  part  of  her  testator:'  (1)  That,  if 
her  testator  was  running  said  engine  through 
the  city  of  Salisbury  in  violation  of  the  ordi- 
nances of  said  city,  be  was  obeying  tbe  or- 
ders of  the  agents  and  officers  of  defendant's 
lessee,  with  their  full  knowledge  and  con- 
sent. That  It  was  frequently  necessary 
to  run  said  trains  through  said  city  at  a 
rate  of  speed  prohibited  by  said  ordlnancefi 
in  oi'der  to  maintain  tbe  schedules  promul- 
gated and  enforced  by  said  company.  That 
her  testator  was  not  at  said  time  running 
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tl8  oigine  In  rldlatloo  of  Bald  orOlnancM. 
Tbat,  if  be  was  miming  said  eni^e  tn  viola* 
tion  of  tbe  nilea  defendant'!  lessee,  be 
was  dolDS  so  by  Its  direction  and  in  accord- 
ance with  the  uniform  liaUt  and  coatom  of 
the  engineers  of  defendant^a  leasees  to  mn 
the  trains  at  fbe  place  of  the  said  siding  and 
svltcb  at  as  liU^  rate  of  opeed  aa  ber  tes- 
tatw  waa  numing  said  train  at  the  time  of 
the  collision.  That  micih  qteed  was  neces* 
S8T7  to  ttiaUe  her  teatator  and  other  en- 
Slneers  to  maintain  ttie  schedules  pnmral- 
gated  by  aaid  company.  That  the  rules  re- 
fared  to  in  the  answer  were  and  had  been 
been  abrogated  and  rendered  nuj^tory  by 
the  officers  of  tbe  defendant's  lessees,  and 
tiiat  defendant  was  estopped  from  setting 
op  or  rdylng  on  aald  rales  In  this  action,  etc. 
That  If  her  testator  attempted  to  run  aald 
train  by  tbe  said  switch  and  siding  when 
tbe  signal  light  was  absent,  his  conduct  In 
so  doing  vas  In  conformity  with  the  uniform 
custom  and  habit  of  her  testator  and  all 
other  engineers  of  said  lessee  company  en- 
gaged In  running  over  tfala'  line  of  railway 
from  OrefflJTllie  to  Spencer,  whicb  custom 
and  habit  waa  for  a  long  time  known  to, 
and  acquiesced  in  by,  the  officers  of  aald 
company,  and  was  necessary  to  maintain  the 
flchedules  of  said  company.  TTpon  the  fore- 
going pleadings,  his  honor  submitted  to  the 
Jury  the  following  issues:  "(1)  Waa  the 
plaintUTs  testator  killed  1^  the  negligence 
of  tbe  Southern  Hallway  Company,  as  al- 
leged? ^)  Was  tbe  plalntiCTs  testator  guil- 
ty of  contributory  negligence,  as  alleged? 
(3)  What  damages  was  plaintlCC  entitled  to 
recover?"  There  was  a  verdict  for  tbe 
plaintiff  and  judgment  thereupon,  from 
which  defendant  appealed.  The  testimony 
pertinent  to  tbe  exceptions  is  set  forth  in 
tbe  opinion. 

W.  B.  Bodman  and  U  0.  OaldweU,  for  ap- 
pellant Burwdl  it  Cansler,  tox  appellea; 

CONXOB,  J.  (after  stating  the  case).  Tbe 
well-prepared  briefs  and  arguments  In  this 
appeal  present  tbe  merits  clearly,  and  in  the 
light  of  the  pleadings  the  declBlon  turns  upon 
two  questions,  (l)  Has  tbe  defendant,  as  a 
matter  of  law,  successfully  met  tbe  pre- 
sumption of  negligence  raised  by  tbe  fact 
that  the  switch  was  misplaced  by  reason 
whereof  the  engine  attached  to  train  No. 
40  collided  with  the  box  cars  on  the  siding? 
(2)  Was  there  any  competent  evidence  tend- 
ing to  show  that  tbe  rule  Introduced  by  de- 
fendant governing  plaintiff's  testator  In  the 
management  of  the  engine  was,  by  reason  of 
its  habitual  violation,  known  to  defendant's 
lessee,  or  by  the  prescribed  schedules,  abro- 
gated? 

It  appearing  that  the  engine,  while  ap- 
proaching Ballsbury,  left  the  main  track  at 
tbe  Icehouse  Siding  and  went  upon  the  side 
track,  colliding  with  the  box  cars,  the  pre- 
furoption  arises  that  tbe  switch  was  de- 
fective alttw  In  its  eoDslTDctionf  waa  out 


ot  repair,  or  tluit,  by  tome  means,  tt  waa 
set  to  the  siding  instead  of  the  rail  of  the 
main  track.  In  either  case  tbe  track  was 
not  dear.  In  tiio  sense  of  being  safe.  We 
find  no  evidence  that  the  switch  was  de- 
fective constructed  or  was  not  In  proper 
repair,  but  there  is  evidence,  practically 
uncontradicted,  that  the  switch  was  set  to 
the  siding,  hence  the  engine,  by  the  law  of 
Its  construction  and  operation,  could  not  do 
ofliwwlse  tlian,  by  following  tbe  rail,  go 
up<»i  the  siding.  This  was  Inevitable.  It 
was  tbe  duty  of  the  d^endanf  ■  lessee  to  use 
reasonable  care  to  provide  and  maintain  a 
safe  switch,  and  to  keep  It  properly  adjust- 
ed. The  fact  that  It  was  not  so  adjusted  and 
set  to  the  main  track,  where,  according 
to  the  regular  schedule^  train  No.  40,  going 
north,  was  expected  to  pass  over  It,  raises 
a  presumption  that  defendant's  agents  or 
servants,  Intrasted  with  that  duty  were  neg- 
ligent, and  casts  upon  defendant's  lessee  the 
duty  of  "going  forward"  with  proof  to  the 
contrary.  This  is  conceded.  At  the  request 
of  defendant  bis  honor,  upon  this  point.  In- 
structed the  Jury:  "The  defendant  Is  not 
an  Insurer  of  tbe  life  of  Its  employes;  the 
defendant  Is  not  under  the  law  required 
to  guarantee  that  Its  employte  shall  be  free 
from  danger.  Tbe  only  duty  that  tbe  de- 
fendant owed  to  tbe  employg  was  to  exer- 
cise that  reasonable  care  which  a  man  of 
ordinary '  prudence,  under  similar  circum- 
stances, would  exercise  to  furnish  the  em- ' 
ploySs  with  a  safe  roadbed  and  a  clear  track. 
What  would  a  man  of  ordinary  prudence, 
under  similar  circumstances,  do  towards  fur- 
nishing his  empioy6s  with  a  safe  roadbed 
and  a  clear  track?  The  court  charges  you 
that  the  only  duty  that  the  defendant  owed 
to  the  plaintiff  was  to  exercise  that  care 
which  a  man  of  ordinary  prudence  would  ex- 
ercise under  similar  circumstances  to  keep 
the  switch  set  to  tbe  main  line.  If  the  jury 
should  find  from  the  evidence  that  the  death 
of  plnintlff's  testator  was  caused  by  the 
derailment,  which  derailment  was  caused  by 
the  train  or  engine  running  Into  an  open 
switch,  then  If  the  Jury  should  find  from  the 
evidence  that  the  switch  was  left  open,  or 
set  to  the  side  track,  by  an  employe  of  the 
company,  who  was  not  engaged  at  tbe  time 
of  the  changing  of  the  switch  In  working 
for  the  company,  you  will  answer  the  first 
Issue  *No.'  If  the  Jury  should  find  from 
the  evidence  that  tbe  switch  was  set  to  the 
Bide  track  by  some  person  engaged  in  work- 
ing tar  the  company,  and  should  further 
find  from  tbe  evidence  tliat,  at  the  time  this 
person,  whomsoever  It  was,  was  not  actually 
on  duty,  but  that  It  was  done  by  an  employ^ 
from  a  reckless  and  evil  disposition,  you  will 
answer  tbe  first  Issue  'No.' "  There  waa 
evidence  tending  to  show  that  tbe  switch 
was  In  good  condition,  worked  all  right,  that. 
Immediately  after  the  accident.  It  was  found 
with  the  lever  latched  down,  the  switeh  set 
to  the  side  track  and  the  lo<A  gone;  tiiat  a 
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train  passing  over  It  wonld  not  throw  the 
switch;  that  on  the  morning  after  the  ac- 
cident, about  10  o'clock,  the  lock  was  fonnd. 
about  102  feet  from  the  switch,  In  a  garden 
on  the  !dde  of  the  track;  that  the  switch 
was  fastened  by  a  standard  switch  lock 
which  conld  only  be  unlocked  by  a  standard 
switch  key.  The  regulations  of  the  road  re- 
quired an  employs  to  sign  for  a  switch  key, 
and  when  be  left  the  service  of  the  road 
to  return  it  That  whoever  took  the  lock 
oft  must  have  unlocked  It,  and  must  have 
had  a  key,  that  being  the  only  way  to  do 
it  There  was  testimony  In  regard  to  the 
shifting  of  cars  on  the  siding  on  the  evening 
and  night  of  the  day  of  the  accident  and 
of  the  persons  about  the  switch.  That  some 
of  those  in  the  employment  of  defendant's 
lessee  In  charge  of  the  shifting  crew  bad 
left  the  employment  and  were  not  present  at 
the  trial.  There  was  also  evidence  In  re- 
gard to  tbe  passing  of  trains  over  the  switch 
during  tbe  early  part  of  the  night  His  hon- 
or fairly,  and  we  think  under  proper  In- 
structions, submitted  the  question  bearing 
upon  defendant's  negligence  to  the  Jury.  We 
have  examined  the  prayers  for  special  In* 
structlons,  which  were  refused,  and  concur 
with  his  honor  In  declining  to  give  them. 
While  the  complaint  states  plaintiff's  con- 
tention. Id  respect  to  the  alleged  breach  of 
duty  on  the  part  of  defendant  ta  several 
a^ects,  we  think  that  they  all  amount  to  the 
■general  allegation  that  there  was  a  failure 
I  to  fnmlsb  a  clear  track.  The  evidence 
points  only  to  a  change,  either  negligently 
or  purposely,  of  the  switch.  It  Is  difficult 
to  perceive  how  this  could  have  been  done 
by  any  one  other  than  some  person  having  a 
key.  Hla  honor  correctly  told  the  Jury  that 
if  done  maliciously,  even  by  an  employd, 
defendant  was  not  liable^ 

The  real  contest  in  the  trial  below  and  In 
this  court  was  directed  to  the  alleged  con- 
tributory negligence  of  plaintiff's  testator.  It 
appears  that  the  switch  Is  supplied  wlt^  a 
Bwiteh  lamp  having  four  ibises,  with  two  op- 
posite each  other.  The  white  and  red  lenses 
are  at  right  angles  to  each  other — when  the 
switch  is  set  for  the  main  line  It  shows 
white  up  and  down  the  main  line  and  the 
red  shows  crosswise  the  track.  When  it  la 
set  for  the  side  track,  the  red  shows  up  and 
down  the  main  line  uid  tbe  white  crosswise. 
Tbe  lamp  sets  on  a  two-pronged  fork,  19  feet 
high,  8  feet  north  of  the  track.  There  Is 
also  a  switch  target  to  Indicate  the  position 
of  the  switch  by  day,  the  lamps  by  night 
Tbe  box  cars  were  on  the  siding  about  375 
feet  from  the  switch  with  which  engine  No. 
40  collided,  turning  over  and  killing  the  en- 
gineer. For  the  purpose  ot  showing  negligence 
by  plaintiers  testator,  defendant  Introduced 
a  rule  book,  a  copy  of  which  was  furnished 
to  him  and  which  he  carried  In  hla  pocket 
The  rules  relied  upon  are: 
"Rule  681.  When  fixed  signals  are  obscured 


by  togs  or  storms,  they  must  approach  them 
at  such  a  rate  of  speed  aa  to  be  able  to  atop 
within  the  distance  at  which  their  indication 
can  be  disthagulshed.  Should  th^  be  unable 
to  see  the  Indication  of  a  signal  without  en- 
croaching upon  the  danger  point,  protected  by 
It,  th^  must  stop  clear  of  such  point  and 
aend  the  fireman  ahead  to  ascertain  the  In- 
dication and  be  advised  thereof  by  him  be- 
fore proceeding." 

"Rnle  633.  In  approaching  sidings  and 
yards  they  must  be  eq)eclally  careful  as  to 
the  Indication  and  position  of  all  switches. 

"Rule  634.  They  will  be  held  accountable 
for  passing  a  switch  which  Is  not  In  the 
right  position  for  them.  The  absence  of 
switch  lights  should  be  taken  as  a  danger  sig- 
nal in  accordance  with  the  general  rules. 

"Rnle  635.  If  tbe  signal  la  missing,  or  does 
not  show  good  light,  from  any  main  trat^ 
Bwitch,  they  must  report  the  fact  by  wire  to 
the  superintendent  from  the  first  open  tele- 
graph ofllee  at  which  they  stop." 

There  was  evidence  tending  to  show  that 
on  the  night  of  the  accident,  the  lights  bad 
gone  out  Plaintiff  contended  that  while 
these  rules  had  been  promulgated  and  were 
known  to  her  testator,  th^  had  been,  for 
all  practical  purposes,  or  controlling  tbe  con- 
duct, of  engineers  on  defendant's  road,  abro- 
gated and  overruled:  (1)  By  habitual  viola- 
tion known  to  defraidanfs  lessee.  (2)  By 
tbe  promulgation  and  maintenance  of  sched- 
ules, which  rendered  It  Impossible  to  observe 
tbe  rules.  For  the  purpose  of  making  good 
this  contentftm,  plaintiff  Introduced  Mr.  Fog- 
us,  who  testified  ttiat  he  was  an  engineer 
and  bad  run  fast  trains  over  defendant's 
road — was  then  running  from  Greenville  to 
Spencer,  No.  36  Fast  Mall.  That  No.  40  was 
a  first-class  tr'aln,  having  precedence  over 
second-class  and  Inferior  trains.  He  was 
asked  tbe  number  of  switches  between  Green- 
ville and  Spencer.  He  answered  140.  That 
the  distance  between  Greenville  and  Spencer 
was  154  miles.  That  the  schedule  of  No. 
85  was  4  hours  and  62  minutes,  having  12 
stops:  No.  40  had  4  hours  and  minutes, 
having  13  stops.  That  be  was  on  the  road 
every  other  night  A  good  part  of  the  switch 
lights  were  out  It  depends  on  the  weather 
how  many  were  out  usually  from  10  to  15, 
sometimes  more,  sometimes  less.  On  stormy 
nights  one-third  to  one-fourth  would  be  out 
Did  not  stop  train  when  lights  were  out 
Conld  not  maintain  the  schedule  and  observe 
the  rules  In  regard  to  switch  lights  whldi 
were  out  In  regard  to  the  time  lost  by 
stopping  at  Bwltoh  lights,  It  would  depend  up- 
on the  location  of  the  switch.  If  dowA  grade, 
not  more  than  two  or  three  minutes,  If  at 
the  foot  of  a  long  grade,  five  or  six,  average 
four  or  five  minutes,  about  one-half  to  ooe 
hour  on  an  entire  nm.  In  response  to  tbe 
question:  "Assuming  the  Jury  should  find 
from  tbe  evidoice  tbe  facts  to  be  that  as 
many  as  tnm  10  to  15  of  tbe  sirltCh  U^^iti^ 
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on  an  sTvnge^  wm  trnt;  from  GremTlll* 
to  Spencer,  every  nlfht  for  a  year  prior  to 
tbe  Sth  da7  of  June.  1904^  and  that  train 
40  and  dmllar  flrst-elaaa  traioB  ran  over 
the  Bald  track  betwem  said  points,  have  yon 
an  opinion,  aatlsfiictory  to  yonrMlf,  as  to 
vrheOnet  said  train  cooid  bare  been  nin  be- 
tween aald  polnta  and  Icept  their  Bcbedale, 
and  at  tbe  same  time  obeyed  tlie  role  of  tbe 
Soatbem  Ballway  requiring  said  tralna  to 
staff  at  eacb  ot  aald  BVitcbea,  wbera  aald 
il^tB  were  oat,  and  If  yon  bare  ancb  an  opln- 
Uatt  Btate  wbat  it  la?"  To  wbldi  he  reqmid- 
eu:  "I  nave  an  oploion.  I  do  not  think  that 
tbey  oonld  obey  tbat  rale  and  bold  ttte  acbed- 
nl&  "Wbea  tbe  switch  l^t  la  out,  yon  can 
see  tbe  target  about  two  telegraph  polea  away 
by  an  electric  l^bL  A  train  nmnlng  35  miles 
an  bonr  np  grade  I  oonld  ibop  in  yards; 
down  grade  It  wonld  take  doable  that  time; 
on  medlmn  grade  yards.  Td^apb  ptAee 
90  feet  apart.  Woni»  report  at  end  of  run, 
nmnber  of  llgbts  ont  on  run.  Had  done  so  six 
or  eeren  mcmtbs  when  Haynes  was  killed." 
Jaa.  a  Wallace  Introduced  by  plaintiff,-  testi- 
fied that  be  worked  on  Bomthem  Railway 
from  1880  to  1890.  Fireman  and  engine^:. 
Ban  frcnn  different  ptdnta,  Including  Green- 
ville to  Sp«ic«.  Had  fkequentiy  obeyed 
switch  lights  oat.  Knew  tbe  rules.  Had 
seen  tbe  switch  light  out,  and  In  bad  condi- 
tion many  times  when  rnnnlDg  as  fireman 
with  Ur.  Tankersl^  as  mglneer.  Gonld  nev- 
er t^l  that  be  paid  any  attention  to  lights  be- 
ing out  by  the  way  that  he  handled  brakes. 
He  seemed  to  be  anxtons  to  make  schedule. 
Ran  with  other  aigineera  when  switch  lights 
were  out  Tbey  did  not  stop  trains  or  pay 
any  attention  to  them.  Has  run  a  pasaen^r 
train  as  engineer  from  Charlotte  to  Spencer. 
Switch  lights  often  out.  Did  not  stop  fOr 
them.  Did  not  slacken  speed.  Did  not  have 
time.  Was  violating  roles.  Was  dlscha^d 
frwn  service  October,  1880.  There  was  evi- 
dence that  the  nsnal  epeeA  of  first-class  pas- 
wnger  trains  passing  tiie  switch  at  Icehouse 
Siding  was  86  mlln  an  hour.  The  defendant 
introdnced  Mr.  Tankeisley,  an  engineer,  who 
testified  that  when  aK>roadilng  swltehes, 
wltb  duiger  dgnal  or  wben  no  light  was 
shown,  he  always  stopped,  contradicting 
plaintitTs  witnesses;  that  he  found  but  few 
llgbts  ont— not  more  than  two  or  three,  never 
more  tiian  four  or  five — on.  tbe  run.  Wben 
he  approached  a  switch  at  which  the  light 
was  not  bnmlng  he  observed  tbe  tai^t,  and, 
if  It  was  all  right,  would  go  ahead.  There 
was  other  testimony  bearing  upon  the  custom 
of  engineers  in  passing  swlteh  when  lights 
were  out  All  of  this  testimony  was  objected 
to  by  defendant,  and  to  its  admission,  ezc^ 
tion  was  duly  taken.  We  have  deemed  It 
best  to  discuss  tbe  several  exceptions  directed 
to  its  admission  together. 

Tbe  plaintiff,  by  way  of  meeting  tbe  defense 
of  contributory  negligence,  based  upon  an  al- 
leged violation  of  tbe  rule  requiring  her  testa- 
tor, wboi  approaching  the  awltcb,  in  the  ab- 


soice  of  tbe  white  light  which  Indicated  liiat 
the  swltdi  waa  pnqterly  set  to  slow  down 
until  he  conld  control  his  oiglne,  sought  to 
show,  as  we  bata  seen,  that  tbe  rales  bad 
been  so  babltaally  violated  aa  to  nullify  theuit 
and  that  such  violation  was  essoitial  to  the 
operation  <^  the  tralna  In  accordance  wltb 
the  schedules  prescribed.  this  purpose 
the  testimony  was  competent  Tbe  only  way 
tn  which  plaintiff  conld  maintain  her  con- 
tention, if  at  all,  was  by  showing  each  a 
nomber  of  violation^  during  ancb  a  space  of 
time  and  under  such  drcomstances  known 
to  dtffendantfs  ofllcera  and  agents,  as  would 
substitute  the  practice  tor  tbe  rule.  Wheth- 
er tbe  testimony,  If  foand  to  be  trae,  measur- 
ed np  to  the  required  standard  to  work  tiie 
resnlt  to  which  It  was  directed  Is  anotiier 
question.  In  tbe  same  way  It  was  material 
and  relevant  to  plaintiff's  contention  to  show 
the  distance  between  Greenville  and  Salisbury, 
tbe  schedule  prescribed,  the  number  of  switch 
lights,  their  usual  condition,  the  length  of 
time  which  would  be  consumed  In  conforming 
to  tbe  rale  to  stop,  etc.  Tbe  value  of  the  testi- 
mony, tbe  knowledge  and  capacity  of  tbe  wit- 
nesses, their  temper  and  bias,  If  any,  was  for 
the  jury.  Assuming  that  the  light  was  out  or, 
as  expressed  by  some  of  the  wltaesses,  that 
the  switch  showed  "a  dead  Ug^t**  the  rule 
Imposed  upon  plaintiff's  testotor  tbe  duty  of 
treating  It  as  a  danger  signal  and  directed 
him  how  to  act  Tbe  evld^ce  was  plenary 
that  he  knew  of  tbe  rale  and,  if  In  forces  was 
under  obligation  to  obey  It  Mr.  Giles  testi- 
fied that  he  was  conductor  (u  No.  40  on  tbe 
nigbt  of  the  accident  That  the  engine  ran 
into  tbe  awltch  at  12:30  o'clo<A,  vfb&k  runnhig 
35  or  40  miles  an  hour,  which  was  tbe  usual 
speed  for  first-class  trains  at  that  point  He 
got  off  and  went  to  engine,  returned  to  the 
swlteh  In  two  or  three  minutes  to  learn  the 
cause  of  tbe  wreck.  Found  switoh  set  for 
Bide  track,  lock  gone,  and  light  out — every- 
thing else  In  good  condition.  Other  witnesses 
for  defendant  testified  to  substantially  same 
facts  In  regard  to  condition  of  switch,  eto.  If 
tbe  testimony  taken  as  a  whole  was  fit  to  be 
submitted  to  tbe  Jury  for  tbe  purpose  of 
basing  a  finding  that  the  rale  wa^  not  In 
respect  to  plaintiff's  testator,  alive  and  In 
force,  the  sole  remaining  question  is  whether 
there  Is  error  In  bis  honor's  rallngs  to  regard 
to  the  Instructions  to  tbe  jury. 

In  Biles  V.  Railroad,  139  N.  a  628,  at  page 
532,  62  S.  E.  129,  at  page  131,  Mr.  Justice 
Hoke  says:  'The  violation  of  a  known  rale 
of  the  company,  made  for  an  employe's  pro- 
tection and  safety,  when  the  proximate  cause 
of  such  employe's  Injury,  will  usually  bar  a 
recovery.  This  Is  only  trae,  however,  of  a 
rule  which  is  alive  and  enforced,  and  does 
not  obtain  when  a  rule  Is  habitually  violated 
to  the  knowledge  of  tbe  employer  or  of 
those  who  stand  to  the  employer  as  vice 
prtoelpals,  or  when  a  rule  has  been  violated 
80  frequently  and  openly,  and  for  such  a 
length  of  time,  that  tbe  employer  could,  by 
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tbe  exercise  of  ordinary  care,  lutve  ascer- 
tained its  iioiiobservanc&  Under  snch  clr- 
CDmstances  tbe  rule  Is  considered  as  waived 
or  abrogated."  Cltlog  TbompB<Hi  on  Neg.  S 
5404;  Beach,  Cont  Neg.  t  373.  "Knowledge 
on  the  part  of  the  master  of  such  habitual 
Tlolatlon  need  not  be  shown  hj  direct  evl- 
dence  that  tbe  officers  saw  It  practiced,  but 
notice  may  be  Inferred  from  circumstances, 
as  from  Its  notoriety,  long  standing,  and 
that  it  was  known  to  the  company's  em- 
ployes." 20  Am.  &  Eng.  Enc.  109 ;  Barry  t. 
Hannlba]  &  St  J.  R.  R.,  98  Mo.  60,  U  S.  W. 
809,  14  Am.  St  Rep.  610.  "Where  an  en- 
gineer placed  his  engine  upon  the  main  track 
of  the  road  contrary  to  its  prescribed  rules, 
and  it  appeared  tbe  rule  had  been  habitually 
violated  by  engineers  for  a  period  of  at  least 
one  year,  It  was  held  that  the  question  of 
defendant's  negligence  In  not  enforcing  Its 
rule  was  for  the  Jury,  and  a  finding  of  negli- 
gence by  them  was  warranted."  Whittaker 
V.  D.  &  H.  Co.,  126  N.  T.  544,  27  N.  E. 
1042.  Sanborn,  CIr.  Judge  In  Northern  Pac. 
R.  R.  T.  Nickels.  50  Fed.  722,  1  C.  C.  A.  630, 
discussing  this  question  says:  *To  hold  that 
tbe  defendant  company  could  make  this  rule 
on  paper,  call  It  to  plaintUTs  attention,  and 
give  blm  wrlttffli  notice  that  he  must  obey 
it  and  be  bound  by  it  one  day,  and  know 
and  acquiesce,  without  complaint  or  objec- 
tion, In  the  complete  disregard  of  it  by  the 
plaintiff  and  ail  its  other  employes  associ- 
ated with  him,  on  every  day  he  was  In  Its 
service,  and  then  escape  liability  to  htm  for 
an  Injury  caused  by  its  own  breach  of  duty 
towards  the  plaintiff  because  he  disregarded 
this  rule,  would  be  neither  good  morals  nor 
good  law."  Louisville  &  N.  R.  R.  v.  Reagan 
(Tenn.)  83  S.  W.  1050;  Tex.,  etc.,  Ry.  Co.  v. 
Lelghty  (Tex.  Civ.  App.)  32  S.  W.  799 ;  Wrigbt 
V.  So.  Pac.  (Utah)  46  Pac.  374;  Tullls  T. 
Lake  E3rle  &  W.  R.  R.  Co.,  105  Ted.  554,  44 
C.  C.  A.  597.  There  Is  another  view  of  the 
question  regarding  disobedience  of  the  rules 
pressed  upon  our  attention  In  the  argument 
Plaintiff  says  that  It  Is  shown  by  the  testi- 
mony that  between  Greenville  and  Spencer 
there  were  140  switches ;  that  frequently  as 
many  as  10  or  15  of  the  lights  were  not  burn- 
ing; that  engineers  were  required  by  tbe 
rules  to  report  and  the  evidence  sbows,  did 
report  this  to  the  superintendent  of  tbe  com- 
pany, whose  duty  It  was  to  attend  to  such 
matters;  that  the  officers  and  agents  tbere^ 
fore  knew  of  the  conditions  existing  In  this 
respect ;  that  In  the  light  of  such  conditions, 
they  promulgated  and  maintained  a  schedule 
for  Na  40,  and  other  fast  mall  trains,  re- 
quiring a  rate  of  speed  which  could  not  be 
maintained  without  violating  the  rule;  that 
thereby,  they  not  only  knew  of  such  habitual 
violation  but  by  imposing  duties  upon  the 
engineers,  the  i>erformance  of  which  ren- 
dered such  violations  necessary,  abn^ated 
the  rule ;  that,  by  reason  of  this  condition,  tbe 
d^oidant  Is  estopped  from  setting  up  and 
enforcing  the  rules  to  prevent  a  recovery 
for  injoiiea  nutalned  by  Its  own  nefl^lgaDce 


In  foiling  to  famish  a  clear  t»<^  and  iwltcb 
ll^ts.  Tbe  same  contoitlon  was  presaited 
and  discussed  In  Hall  t.  Gb.  B.  ft  N.  Rail- 
road Go..  46  Minn.  43S,  40  N.  W.  239.  In 
wblcb  Mttcb^l,  J,,  says:  "Tbe  next  point 
urged  Is  that  the  plaintiff  was  himself  gnllty 
ot  contributory  negligence  ia  not  reducing  the 
speed  of  his  train  while  running  through  tbe 
yard,  so  as  to  have  It  completely  under  con- 
trol as  required  by  the  rule,  which  counsel 
claims  means  that  tbe  speed  must  not  be 
greater  tlian  that  at  which  tbe  engineer  can 
stop  bis  train  within  ttie  distance  that  be  can 
see  danger  ahead.  This  rule,  like  many  of  the 
others,  does  not  command  the  doing  or  not  do- 
ing ota  particular  spedflcactbutlsone  calling 
for  tbe  exercise  of  judgment  and  diligence  on 
the  part  of  the  engineer,  and  must  be  con- 
strued in  that  view  and  considered  In  con- 
nection with  the  other  rules  of  tbe  company 
and  re^nsibtlltlea  Imposed  upon  engineers. 
It  would  seem  that  the  construction  which 
plaintiff  himself  put  upon  this  rule  Is  a 
reasonable  one;  that  la,  that  he  should  have 
bis  train  so  under  control  that  he  could  atop. 
It  before  reaching  tbe  danger  point  If  the 
proper  signals  were  seasonably  given  blm. 
But,  evw  if  the  rule,  If  standing  by  Itself, 
might  mean  what  defendant  claims,  yet,  as 
to  plaintiff,  It  was  clearly  modified  by  the 
schedule  of  time,  according  to  which  these 
trains  were  required  to  be  run.  and  were 
actually  run,  presumably  with  the  knowledge 
and  at  the  direction  of  the  defendant's  gov- 
erning officers.  The  plaintiff  could  not  in- 
form to  the  time  table  and,  at  the  same 
time,  ke^  his  train  under  complete  control. 
In  the  sense  In  which  defendant  claims  that 
term  Is  used  In  the  rules.  If  compliance 
with  a  general  rule  Is  rmdered  Impossible 
by  other  and  inconsistent  orders  given  by 
the  master  to  bis  employe,  negligence  can- 
not be  Imputed  to  the  employ^  for  not  fol- 
lowing the  general  rule."  The  opinion  from 
which  we  have  made  this  citation  is  a  strik- 
ingly able  one  and  much  that  Is  said  in 
It  is  applicable  to  this  appeal.  It  Is  cited 
by  Judge  Bailey  in  bis  work  on  Personal  In- 
juries, S  3455..  The  same  doctrine  Is  ap- 
plied In  Penna.  K.  R.  v.  Raney,  89  Ind.  453. 
40  Am.  Rep.  173.  Elliott  J.,  writing  for  the 
court  says  "When  ttie  orders  given  to  an  en- 
gineer by  the  governmait  or  sujwrior  officers 
of  tbe  company  require  him  to  run  in  a  dlffw- 
ent  manner  from  that  prescribed  in  tbe  rules, 
and  other  trains  of  the  class  of  that  placed  In 
his  charge  are  so  run  with  the  knowledge 
and  by  the  direction  of  the  governing  officers, 
then  negligence  cannot  be  imputed  to  the  en- 
gineer, although  he  does  not  follow  tbe  gen- 
eral rules.  In  this  Instance  there  was  evi- 
dence fully  Justifying  the  Jury  In  finding 
that  the  orders  embodied  In  the  schedule  in 
the  direction  of  tbe  appellant's  officers,  and 
involved  in  the  usual  practice  of  the  com- 
pany, annulled  and  rendered  Ineffective  Its 
general  rules.  •  •  •  The  engineer  was 
not  guilty  of  contributory  negligence  in  not 
seeing  the  condition  of  the  switch.  While. 
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under  die  rnlM  of  the  company,  it  vat  bli 
duty  to  exerciie  great  care  and  vigllaiic^  be 
was  not  chargeable  with  negllgeDee  becaoae 
he  did  not  see  what  men  could  not  have  seen. 
*  *  *  In  addltltm  to  thla,  he  knew  he  waa 
wktltled  to  a  dear  track,  and  be  bad  no  rea- 
•on  to  aiq>po6e  tibuit  it  bad  been  made  dan- 
geroua  by  the  culpable  negllseQce  of  otbere." 
Ghlcagot  etc.,  B.  B.  Co.  v.  Flynn  (UI.)  40  M. 
E.  332.  Tbeee  aatborities,  which  meet  our 
approTal*  amply  anatain  plalntUTs  contention 
in  thla  reject  The  evldoice  In  regard  to 
the  ediedale  dlstfuice  and  number  of  Bwltcbes 
was  nncontradlcted.  Two  witnesses  testified 
to  tlie  number  osnally  not  lighted  and  two 
others  swore  to  a  much  smaller  number. 
The  uncontradicted  testimony  shows  that  No. 
40  was  nmning  at  tbe  usual  speed  when  It 
reached  the  switch  and  just  about  sdiedule 
rate  of  speed.  We  think  that  there  wag  evi- 
dence proper  to  be  submitted  to  tbe  Jliry  op< 
on  both  aspects  of  the  controrersy. 

His  lumor,  in  ehai^ng  the  Jury  upon  the 
second  issue,  gave  the  instructions  asked  by 
defendant  reqwcting  tbe  duty  of  the  engineer 
to  keep  a  careful  watch  and  look  out  for  ob- 
stacles and  defects  In  the  track  and  cmdlHon 
of  the  switches  and  his  duty  to  take  pre- 
caution to  protect  blB  train.  Among  other 
Instructions,  he  said  to  the  jnry :  '^hat,  nn- 
der  tbe  roles  of  the  company,  it  was  tbe 
duty  of  the  plaintiff.  In  approaching  yards, 
to  be  especially  careful  as  to  tbe  location 
of  Bwltdies,  and  If  the  Jury  should  find  from 
the  «rideDce  that  tbe  deceased,  by  being  spe- 
cially careful,  conld  have  seen  that  tbe  switch 
light  was.  out.  In  time  to  have  stopped  the 
train,  you  will  answer  tbe  second  Issue 
*Te8,'  If  the  rule  was  alive  and  oiforced." 
His  honor  had,  before  this,  Instructed  the 
Jury  in  regard  to  the  duty  Imposed  by  the 
rule  and  what  most  be  shown  before  it  could 
be  treated  as  abrogated.  In  bis  g^eral 
charge  he  adopted  the  language  used  by  us 
In  Biles  V.  Ballroad,  supra. 

The  d^endant  took  a  number  of  exceptions 
to  tbe  refusal  to  give  Instructions  regarding 
the  condition  of  the  roadbed.  There  was 
no  controversy  in  regard  to  the  roadbed. 
The  answer  to  the  first  Issue  depended  upon 
tbe  view  which  the  Jury  took  of  defendant's 
testimony  In  regard  to  the  condition  of  tbe 
switch,  the  persons  who  used  It  during  the 
day  and  night  of  the  accident,  and  persons 
who  had  the  key,  etc.  These  were  peculiarly 
questions  for  the  Jury.  It  Is  not  for  us  to 
conjecture  how,  or  by  whose  agency,  the 
plaintilTs  testator,  while  In  tbe  discharge 
of  his  duty,  relying  upon  defendant's  lessee, 
his  employer,  to  furnish  him  a  clear  track, 
was  carried  to  his  death  by  an  open  switch 
and  a  "deadlight"  It  is  not  clear  to  our 
minds  why,  in  the  defendant's  shifting  yard, 
with  so  many  of  its  employ^  moving  about, 
having  ample  opportunity  to  watch  and  see 
the  condition  of  the  switch  and  that  the  light 
was  oat,  It  was  left  to  tbe  engineer  to  save 
himself,  and  his  train  loaded  with  passen- 
(eri(  fnnn  deatmctlon.  Donbtlesi  tb»  Jury 


thought  that  the  man  who  threw  the  key 
Into  the  garden  was  the  one  who  negllgratly 
left  the  switch  set  to  tbe  siding,  and.  after 
seeing,  when  too  late,  the  terrible  disaster 
resulting  from  his  negligence,  divested  himself 
■of  the  evidence  of  his  guilt  and  when  tbe  trial 
came  was  not  to  be  found  To  say  the  least 
of  It.  much  of  tbe  testimony  was  unaatls- 
factory  and  the  absence  of  two  persms  who 
had  an  opportunity  to  know  aometblng  of 
the  management  of  tbe  shifting  engine  on 
the  day  and  night  of  the  disaster.  Justified 
tbe  Jury  In  finding  that  the  defendant  had 
not  satisfactorily  removed  the  burden  which 
the  law  cast  upon  tt  The  mgineer  is  dead. 
The  conductor  says  that,  In  two  or  three 
minutes  after  the  accident,  he  went  to  tbe 
switch— it  was  set  to  the  siding  and  the 
light  was  out.  It  devolved  upon  the  defend- 
ant's lessee  to  explain  this  condition  of  Its 
track.  It  was  its  duty  to  use  reasonable 
care  to  keep  tbe  rail  to  tbe  main  track  and 
to  keep  a  light  burning.   It  failed  la  both. 

Upon  a  careful  examination  of  the  entire 
record  and  tbe  several  exceptions  made  by 
defendant,  we  do  not  discover  any  «rror  of 
which  It  can  complain.  The  Judgment  must 
be  affirmed. 


MORRISON  V.  TEAGUB  et  al. 

(Supreme  Court  of  North  Carolina.   Nov.  27.1 
lOOfl.)  ' 

L  Marbiaob  —  LicEnsiNO  OnrcBss— lasnmc^ 
License— AGK—REAB0N1.BLB  Ihquirt. 

In  an  action  to  recover  S  penalty  under 
Revlsal  1005.  {  2000,  for  iwaing  a  marriage 
license  for  the  marriage  of  relator's  daughter, 
under  the  ace  of  18  years,  without  the  written 
consent  of  rflator,  and  without  having  made  rea- 
sonable inquiry  before  Issuing  the  license  aa  re- 
quired by  law,  where  tbe  evidence  as  to  the  is- 
snaace  of  tbe  lioeose  was  uncontradicted,  the 
Question  of  "reasonable  inqairy"  was  one  of 
law. 

2.  Samb. 

In  an  action  under  Revisal  1005,  |  2090, 
for  i>enalty  for  issuing  marriage  license  for  mar- 
riage of  relator's  daughter,  under  the  axe  of 
18  years,  without  having  made  reasonaMe  lo- 

3 air?  before  Issuing  the  license,  the  uncontra- 
icted  evidence  showed  that  defendant,  as  regis- 
ter, took  Uie  word  of  tbe  prospective  bridegroom 
and  his  friend  as  to  the  age  of  the  woman,  and 
made  no  further  inquiry  of  any  one;  that  the 
register  did  not  know  either  the  bridegroom  or 
bis  friend,  and  the  register's  suspicions  seemed 
to  have  been  aroused,  Inasmnoh  na  he  Inquired 
why  they  applied  for  a  license  in  that  county 
whpn  the  girl  lived  in"  an  adjoining  county. 
Held,  that  defendant  failed  to  make  reasonable 
inquiry  as  to  the  age  of  relator's  daughter. 

[Ed.  Note^For  cases  m  point,  see  Cent  Dig. 
vol.  34,  Marriage,  8  35.] 

Appeal  from  Superior  Cour^  Alexander 
County;  Bryan,  Judge. 

Action  by  tbe  state,  on  the  relation  of  W. 
P.  Morrison,  against  6.  O.  Teague  and  oth- 
ers, to  recover  jwnalty  under  section  2090, 
Revisal  1906,  for  Issuing  marriage  license 
for  the  marriage  of  relator's  daughter,  un- 
der  the  age  of  18,  without  tbe  written 
consent  of  relator,  and  without  having  made 
reasonable  inquiry  before  Issuing  tbe  license 
as  reqiUrea  1^  law.  Vnom  tbe  verdict  and 
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Judgment  rcndend,  relator  M^pealed.  Nev 
trial  granted. 

R.  B.  Burtce,  L.  a  Caldwell,  Z.  Y.  Long 
(Harry  P.  Grler.  on  brief),  for  appellant  J. 
L.  Qwaltney  (J.  H.  BuAe  and  R.  Z.  Llnnejr, 
on  brief),  for  appellees. 

BROWN,  J.  The  plaintiff  testified  that 
his  daughter  Ina  May  was  17  years,  4  months, 
and  8  days  old  when  she  was  married  to  Ross 
Kennedy,  her  first  cousin,  who  resided  In 
Nebraska,  and  that  she  had  the  appearance 
of  a  well-developed  woman ;  that  she  lived 
in  Iredell  cotinty  with  plaintiff,  some  12 
miles  from  I'aylorsvllle  and  8  miles  from 
Statesville.  The  defendant  Teagne,  register 
of  deeds  of  Alexander  county,  Issued  the  mar- 
riage license,  apon  the  application  of  Rosa 
Kennedy  and  under  It  the  marriage  was 
duly  solemnized  In  Eaid  county.  At  the  time 
tiie  application  was  made  for  the  license  the 
young  lady  was  not  present,  and,  as  there  Is 
no  evidence  ttiat  the  roister  knew  ber,  we 
think  her  physical  appearance  may  be  con- 
sidered as  Inelevant  What  transpired  at 
the  time  Kennedy  applied  for  license  appears 
solely  In  the  testimony  of  witness  Mathersou, 
as  follows :  "I  live  In  Taylorsvllle.  In  April, 
1905,  I  was  In  the  office  of  the  register  of 
deeds,  Mr.  Teague,  with  Mr.  Long,  when  he 
asked  Mr.  Tengne  about  issuing  the  license. 
Teague  said  he  had  no  written  permission; 
snld  he  Inquired  of  Kennedy  and  a  man  with 
him  about  the  girl's  age;  said  be  knew 
neltber  of  them,  but  issued  the  license,  and 
made  no  further  Inquiry  of  any  one."  Cross- 
examined:  "Teague  said  he  made  Inquiry 
of  them  why  tbey  applied  for  license  in  Tay- 
lorsvllle- He  said  they  said  the  girl  lived 
In  an  adjoining  county,  and  that  It  was 
nearer  to  TaylorsTlIle  than  It  was  to  States- 
ville; that  he  Inquired  of  both,  said  they  ap- 
peared to  be  nice  decent  men.  He  said  they 
both  said  tbey  knew  her  age,  and  she  was 
over  18  years  of  age,  and  said  Kennedy  swore 
she  was."   Defendants  offered  no  evidence. 

Plaintiff  requested  the  court  to  charge  the 
Jury,  as  matter  of  law,  that  defendant 
Teague,  In  any  view  of  the  evidence,  failed 
to  mnke  reasonable  inquiry  as  to  the  age  of 
plaintiff's  daughter.  Refused-  Plaintiff  ex- 
cepted. The  court  Instructed  the  jury  that, 
the  evidence  being  uncontradicted,  he  held, 
as  a  matter  of  law,  that  the  defendant  had 
made  reasonable  Inquiry  as  to  the  age  of 
Ina  May  Morrison,  and,  If  the  Jury  believed 
the  evidence,  they  would  answer  the  third 
issue,  "No,"  and  the  fourth  issue,  "Nothing," 
Plaintiff  excepted.  The  learned  counsel  for 
the  (iL'londant,  Mr.  Gwaltney.  most  earnestly 
contended  In  his  argument  that,  upon  a  fair 
Interpretation  of  the  words  "reasonable  in- 
quiry," the  charge  of  his  honor  should  be 
sustained.  Notwithstanding,  we  find  our- 
selves nnable  to  reconcile  his  view  with  very 
recent  decisions  of  this  court.  We  agree 
with  counsel  that,  upon  the  evidence  In  the 
record,  the  question  was  one  of  law,  and 
that  bis  honor  was  correct  in  so  holding.  The 
uncontradicted  evidence  abowa  that  the  r^je- 


ter  took  flie  word  of  tiie  proq>eetlTe  bride- 
groom and  his  friend  aa  to  the  ace  of  tiie 
young  lady,  and  made  no  fnrtlier  liuiiilri 
of  any  one;  that  the  register  did  not  know 
either  Kennedy  or  bis  frlmd.  The  r^ster^ 
Bosplclons  seem  to  have  been  aronsed  for 
he  inquired  why  they  applied  tax  license  In 
TaylorsTille  as  the  girl  Ured  In  IredelL 
Nevertheless  he  made  no  forttier  Inquiry. 

We  think  that,  under  onr  dedMons,  hb* 
honor  shoQld  have  given  the  plalntUTs  prayer 
for  InBtmction,  and  that  be  erred  In  the  in- 
stmctloa  he  gave.  The  snbject  is  folly  dis- 
cussed bj  Hr.  Justice  Connor  In  Fnrr  v. 
Johnson,  140  N.  a  168,  fi2  S.  B.  661 ;  TroUbig- 
er  T.  Bnmraghs,  ISS  N.  C.  812,  40  S.  XL  662. 

Possibly  OS  the  next  trial  defendant  may 
offer  evidence  whldi  will  tend  to  prore  that 
he  made  reasonable  inquliy.  In  titUs  record 
there  Is  non& 
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SINGER  MFG.  CO.  v.  SUMMERS  at  aL 

(Supreme  Court  of  North  Carolina.  Nor.  21, 

1906.) 

1.  Pbopertt—Owjiebsbcip— Right  to  Fou^w 
Pbopkstt  Obtained  bt  Fkjlud— Recovebt 

FBOM  WbOMGDOEB  OB  THIRD  PeBSON. 

One  whose  property  has  been  obtained  from 
him  by  actionable  fraud  may  follow  and  recover 
it  from  the  wrongdoer  or  from  any  one  to  whom 
the  property  has  been  transferred  otherw^  than 
in  good  faith  and  for  valuable  consideration,  so 
long  as  the  ownw  can  identify  or  trace  it ;  and 
the  principle  is  applicable,  not  only  to  specific 
property,  but  to  money  and  choses  In  action 
and  their  proceeds. 

2.  Injunction  — PaoTECTioN  Psndiko  Liti- 
gation AS  TO  TlTI-E. 

Where  an  agent  deposited  the  principal's 
money  In  a  bank,  and,  with  intenr  to  embezxle 
it,  obtained  a  cashier's  check  in  his  own  name, 
and  indorsed  it  to  a  third  person,  the  agent  be- 
ing insolvent,  and  the  third  person  a  nonresl- 
d«it.  in  an  action  by  the  prinainal  anainst  the 
bank  and  the  other  parties  to  tbe  check  to  re- 
cover the  deposit,  it  was  proper  to  restrain  pay- 
ment of  the  check  until  the  rights  of  th^  pai^ 
ties  could  he  determined. 

rEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  27,  Injunction,  H  86.  87.] 

8.  BiiXB  AND  Notes— H0X.DEB  in  Dux  Comss 

—Tims  or  Negotiation. 

Rpvisal  1905,  f  2202,  provides  that,  where 
an  Instrument  payablp  on  demand  is  negotiated 
an  unreasonable  length  of  time  after  its  issue, 
the  holder  is  not  deemed  a  bolder  in  due  coarse. 
Ucld  that,  where  a  cashier's  check  was  issued 
May  IS,  1904,  and  indorsed  May  23,  IQOQ,  tiie 
time  was  not  unreasonable  under  the  statute. 
4.  Same  —  GoNsiDEBAtioH  ~  Pu-BxianHa 

Debt. 

Under  the  express  provisions  of  Revlsal 
19Di>,  8  2173.  In  relation  to  n^otiable  instm- 
ments,  an  antecedent  debt  constitutes  value. 
6.  Same— Action — Bubdbh  of  Proof. 

Under  the  express  provisions  of  Revisal 
1905,  i  2208,  in  relation  to  n^^otiable  Instru- 
ments, when  it  is  shown  that  the  title  of  any 

Serson  who  has  negotiated  the  instrument  was 
efective.  the  burden  is  on  the  holder  to  prove 
that  he,  or  some  person  under  whom  he  claims, 
acquired  the  title  as  a  holder  in  due  eourseb 

[Ed.  Note.— For  cases  in  point,  see  Cmt.  Dig. 
vol.  7,  Bills  and  Notes,  S  1670.] 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty; Ferguson,  Judge. 
Actt(Hi  by  the  Singer  Majiufactaring  Com- 
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pan;  against  Q.  A.  Smnmers  and  otlien. 
From  a  Jndgment  In  favor  of  plalotlff 
against  defendant  Summers  and  In  favor 
of  the  other  defradants.  plaintiff  appeals. 
Reversed. 

From  the  facts,  as  stated  In  tbe  record.  It 
appears  tha^  on  May  17,  1901,  O.  A.  Sam- 
mers,  tben  acting  as  agent  of  the  plaintiff 
company,  deposited  In  the  City  National 
Bank  of  Greensboro  a  stun  of  money  belong- 
ing to  the  plaintiff  company  amounting  to 
$I.39G.89;  that  this  deposit  was  made  In 
his  own  name,  and,  on  the  18th  of  May, 
1904,  the  said  Summers,  adding  other  money 
to  this,  obtained  a  cashl^'s  check  from  the 
defendant  bank  for  the  snm  of  $1,824.  and 
that  this  was  done  by  Summers  with  Intent 
to  embeczle  and  misappropriate  the  plain- 
tiff's mon^  so  deposited;  that  on  May  23, 
1906,  the  plaintiff  Indorsed  this  check  to 
P.  D.  Fuller,  residing  in  Sylvatns,  Va.,  the 
consideration  claimed  being  a  debt  of  (328 
tben  due  by  Stmimers  to  Fuller,  the  remain- 
der of  the  purchase  money  t>elug  paid  la 
cash.  There  were  circumstances  from  which 
the  plaintiff  claimed  that  tbe  purchase  of  this 
cbeck  on  the  part  of  Fuller  was  neither  In 
good  faith  nor  for  value.  Tbe  defendant 
denied  the  fraud,  claiming  that  the  check 
was  negotiated  In  good  faith,  and  the  defend- 
itnt  Fuller  was  a  hold»  of  the  same  in  due 
course.  There  were  facts  which  showed  that 
Summers  was  Insolvent  and  that  Fuller  re- 
fided  In  the  state  of  Virginia.  Tbe  cause 
was  submitted  to  the  jury  on  the  following 
issues:  (1)  Did  the  defendant  Summers  em- 
hczzle  and  fraudulently  misappropriate  $1,- 
396.00  of  tbe  mon^s  of  the  plaintiff  copipany 
and  frauduTently  use  tbe  same  in  the  pur- 
cbase  of  a  cashier's  check  of  May  18,  1904, 
issued  by  the  National  Bank  of  Greensboro 
at  fl,823?  (2)  Did  the  defendant  F.  D.  Ful- 
ler, at  the  time  he  took  tbe  check  have  knowl- 
edge of  that  fraud  and  take  tbe  check  in 
bad  faith?  At  the  request  of  the  defendant, 
tbe  court,  among  other  things,  on  the  second 
Issue  charged  tbe  jury  as  follows:  "Tbe 
burden  of  proof  Is  upon  tbe  plaintiff  to  show 
that  Fuller  bad  knowledge  of  tbe  fraud  al- 
leged and  took  the  check  In  bad  fnlth  or 
without  value,  and,  if  the  plaintiff  falls  to 
satls^  tbe  Jury  by  the  greater  weight  of  evi- 
dence, they  should  And  the  Issue  In  favor 
of  the  defendant  Fuller,  and  answer  tbe  Is- 
sne,  "No."  The  court,  In  the  body  of  the 
cbnrge.  In  substance,  repeated  this  position, 
and  the  plaintiff  excepted.  The  Jury,  under 
the  charge  of  the  court,  and  on  the  testimo- 
ny, answered  the  first  Issue,  "Yra,"  and  tbe 
Beeoud  Issue,  "No."  On  the  verdict  there 
was  Judgment  for  the  defendant,  and  plain* 
tiff  excepted  and  appealed. 

King  ft  Kimball,  tor  appellant,  John  A. 
Barrlnger  and  W.  P.  Bynum,  Jr.,  for  ap- 
pellee. 

HOKE,  J.  (after  statli^  the  case).  It  la 
wdl  established  fiiat  when  a  man's  prop- 


erty has  been  obtained  from  him  by  action- 
able fraud  or  covin,  tbe  owner  can  follow 
and  recover  it  from  the  wrongdoer  as  long 
as  he  can  identify  or  trace  it,  and  the  right 
attaches,  not  only  as  to  the  wrongdoer  him- 
self, but  to  any  one  to  whom  the  property 
has  be«i  transferred  otherwise  than  in  good 
faith  and  for  valuable  consideration.  Ed- 
wards V.  Culberson,  111  N.  0.  342,  16  S.  B. 
233,  18  L.  E.  A.  204,  citing  Pomeroy's  Eq. 
Jurisprudence,  as  follows:  "In  general, 
whenever  the  legal  title  to  property,  real  or 
iwraonal,  had  been  obtained  through  actual 
fraud,  •  •  *  or  through  any  other  clr- 
cumstancee  which  render  it  unconscientious 
for  the  holder  of  tbe  legal  title  to  retain  and 
enjoy  the  beneficial  interest,  equity  Imposes 
a  constructive  trust  on  the  property  thus  ac- 
quired in  favor  of  the  one  who  is  truly  and 
equitably  entitled  to  the  same,  although  he 
may  never  perhaps  have  had  any  legal  estate 
tbereln,  and  a  coiurt  of  equity  has  Jurisdic- 
tion to  reach  the  property,  either  in  the 
hands  of  the  original  wrongdoer,  or  In  tbe 
hands  of  any  subsequent  holder,  until  a  pur- 
chaser in  good  faith  and  without  notice,  ac- 
quires a  higher  rlgbt  and  takes  the  proper- 
ty  relieved  from  the  trust"  See,  also,  Wil- 
son V.  Scott,  3  Lans.  (N.  T.)  308.  The  prin- 
ciple applies,  not  only  to  specific  property, 
but  to  money  and  cboses  in  action.  It  is  said 
by  Lord  Mansfield  In  the  case  of  Clark  v. 
Shee  and  another,  Firts  Cowper's  Reports,  "p. 
200:  "Where  money  or  notes  are  paid  bona 
flde  upon  a  valuable  consideration  they  shall 
never  be  brought  back  by  the  true  owner,  but 
where  they  oome  mala  flde  into  a  person's 
hands,  tb^  are  in  the  nature  of  spedflc  prop- 
erty, and  If  their  Identity  can  be  traced  and 
ascertained  the  party  has  tbe  right  to  recov- 
er." And  as  said  by  Andrews,  Judge,  in 
Newton  v.  Porter,  69  N.  T.  133,  25  Am.  Rep. 
152:  "It  is  Immaterial  In  what  way  the 
change  has  been  made — whether  money  has 
been  laid  out  in  land  or  land  laid  out  in  money 
— or  how  the  legal  title  to  the  converted  prop- 
erty  may  be  placed,  equity  only  stops  the 
pursuit  when  the  means  of  ascertainment 
falls,  or  tbe  rights  of  bona  flde  purchasers 
for  value,  without  notice  of  tbe  trust  have 
Intervened.  Tbe  relief  will  be  moulded  and 
adapted  to  the  circumstances  of  the  cases 
so  as  to  protect  the  rights  of  the  true  own- 
er." This  case  Is  In  apposite  authority  in 
support  of  tbe  principle  as  applied  to  the 
facts  of  the  case  before  us.  Tbe  verdict  of 
the  Jury  having  established  a  clear  right  In 
tbe  plaintiff  against  the  defendant  Summers, 
we  think  that  upon  this  finding  and  the 
other  facts  of  the  case,  it  Is  equally  clear 
that  tbe  payment  of  the  check  should  be 
restrained  until  the  rights  of  tbe  parties  are 
finally  determined.  The  facts  show  that 
Summers  Is  Insolvent  and  Fuller  a  nonrcsl-. 
dent  of  the  state.  Pomeroy's  Eq.  Rem.,  vol. 
1,  5  265;  Parker  v.  Grammer,  62  N.  C.  28; 
McCIess  V.  Meeklns,  117  N.  C.  34,  23  S.  E.  09. 
I  In  Parker     Qrammer  tt  Is  held:  **WheTe 
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there  Is  reoaim  to  tmfK^KoA  that  the  aahject 
•of  the  controTerar  la  equity  wlU  be  dsetzoyed 
■or  removed,  or  ottierwlse  dteposed  of  the 
defendant  pending  the  ault,  ao  that  the  com- 
plainant may  low  the  fnilt  of  his  recovery, 
■or  be  hindered  or  delayed  In  obtaining  It,  the 
court.  In  aid  of  the  prlmaiy  eqnily,  will 
eecure  the  fund  by  the  writ  of  abqueatratlon 
and  lojunctlon,  until  the  main  equity  Is  ad- 
judicated at  the  hearing  of  the  cause."  And 
tills  prlnc^le  la  now  embodied  In  our  stat- 
ute oa  the  subject   Berlsal  1905.  fi  SOe. 

The  propwty  In  amtroTersy  tjeing  rep- 
I'esented  by  a  cashier's  check,  a  negotiable 
Instrumoit.  the  rights  of  the  plaintiff  and  de* 
fendant  will  largely  d^mid  npMi  our  statute 
oa  negotiable  InstmmiKitB.  BerisBl  1905,  toL 
1,  c.  54.  Under  this  statute  these  checks, 
whether  certified  or  otherwise,  are  classed 
with  liills  of  exchange  payalde  on  danand, 
■and,  if  negotiated  by  IndorsemeQt  for  value 
withont  notice,  and  within  a  reaaoaable 
tlm^  a  holder  can  maintain  the  position  of 
a  hoAAec  in  due  course.  Ofaapter  54,  Revlsal 
1905.  H  2885,  233a  As  pertinent  to  this  In- 
quiry, sections  2201,  2202  of  this  chapter 
are  as  follows:  "A  holder  In  due  course  Is  a 
holder  who  has  taken  the  instrument  under 
the  following  conditions:  (1)  That  the  in- 
strument is  cconplete  and  regular  iqwn  its 
face.  (2|  That  be  became  the  holder  of  it 
before  it  was  overdoe  and  without  notice 
that  It  had  been  previously  dishonored,  If 
such  was  the  fact  (8)  That  be  took  it  for 
good  faith  and  value.  (4)  Ifbat,  at  the  time 
It  was  ne^tlated  to  him,  be  bad  no  notice 
of  any  Infirmity  In  the  instnunent  or  defect  in 
the  title  of  the  person  negotiating  it"  Sec- 
tion 2201.  "Wtiere  an  instrument  payable 
on  demand  Is  negotiated  an  unreasonable 
length  of  time  after  its  Issue,  the  holder  is 
not  deemed  a  holder  In  due  course."  Section 
■33I0Z.  And  section  2343  of  the  same  cliapter 
provides  that,  in  determining  what  is  a 
Teasonable  or  unreasonable  tlm^  regard  is 
to  be  bad  to  tlie  nature  of  the  instrument  and 
the  facts  of  the  particular  case.  What  con- 
stitutes reasonable  time  will  vary  under  the 
facts  and  drcumstances  of  different  cases, 
and  this  statute  egresses  aA  definite  a  rule 
as  could  well  be  establi^ed  or  considered 
desirable.  On  tiie  facts  of  this  case  we 
think,  and  so  hold,  thai;  so  far  as  time  Is 
concerned,  this  negotiation  was  undoubtedly 
within  a  reasonable  time. 

Again,  it  will  be  noted  that  the  defendant 
Fuller,  according  to  the  claim  made  by  blm, 
purchased  and  paU  for  this  check  partly  in 
a  pre-existing  debt  due  from  Summers  to 
himself.  Many  of  the  courts  have  hereto- 
fbre  denied  Uiat  such  an  indebtedness  was 
snflSdent  consideration  to  constitute  one  a 
holder  tor  value  within  the  meaning  of  the 
law  merdiant  our  own  anumg  the  number. 
Brooks  v.  Sullivan,  120  0.  190,  89  &  E. 
822.  But  the  statute  on  this  question,  section 
2173,  enacts  "that  an  antecedent  or  pre-exist- 
ing debt  constitutes  value  and  Is  deemed 


such  whether  Uie  Instramest  Is  payable  oa 
demand  or  at  a  future  tlma."  If  defendlantrs 
Btatonent  is  accepted  bo  objection  can  be  | 
made,  thorefore.  to  the  consideration  because 
same  was  in  part  a  pre-^lsting  debt,  tlUs  be> 
log  dedared  suffllcieDt  by  the  express  terms  of 
the  statnta.  We  think,  however,  there  was 
error  in  the  charge  of  his  lionor  on  the  second 
Issue  as  to  the  burden  of  proof  which  en- 
titled the  plsintlff  to  a  new  trlaL 

This  issue  is  not  v€^  well  framed  to  pre- 
sent the  questlcai  as  to  wliether  defotdant 
Fuilw  was  a  holder  In  due  coursa  It  would 
seem  to  be  desirable  that  the  issue  should 
be  drawn  so  as  to  present  tiie  question  af- 
firmatively and  tn  mctn  precise  twma.  '^as 
defendant  Fuller  a  purchase  of  the  cbedc  In 
good  Uittk,  for  valuable  consideration  and 
without  notice  of  any  Infirmity  In  the  instru-  ' 
ment  or  defect  In  the  title  <tf  Summers?" 
But  In  whatever  form  pnsented,  the  burden 
of  the  Issue  Is  not  m  the  plaintiff,  as  stated 
by  the  court,  but  on  the  defendant  By  sec- 
tion 2208  of  said  chapter  54,  It  is  oiacted: 
"Every  holder  Is  deemed  prlnu  fotde  to  be 
a  holder  in  due  course;  but  when  it  la  shown 
that  the  title  of  any  person  who  has  nego- 
tiated the  Instrument  was  defective,  the  bur- 
den is  on  the  holdw  to  prove  that  he  or  some 
person  .under  whom  be  claims  acquired  the 
title  as  a  holder  in  due  course.  But  the  last- 
meptl<Hied  rule  does  not  apply  in  favw  of  a 
iwrty  who  became  bound  cm  the  instrument 
priOT  to  the  acquisition  of  such  defective  i 
title."  The  evidence  and  the  verdict  on  the 
first  issue  established  that  the  title  of  de- 
fendant Summers,  who  negotiated  the  note 
to  d^endant  Freonan,  was  dtfectlve.  This 
having  beoi  estsbilshel,  tlie  burden  was  aa 
the  defendant,  dalming  to  be  a  purchaser  In 
good  faith  for  value  and  without  notice.  ix> 
make  this  claim  good  by  tJie  greator  weight 
of  the  evidence.  The  statute  In  this  req^ect 
<Hily  enacts  the  law  as  It  has  always  existed, 
which  puts  the  burden  In  such  case  on  the 
person  claiming  to  be  a  holder  in  doe  course. 
Bank  v.  Burgwyn,  108  N.  a  02, 12  S.  E.  952: 
Eaton  &  Gilbert  Commercial  Paper,  S93. 

For  this  error  In  the  charge  there  will  be 
a  new  trial  on  the  second  Issue,  and  it  is  so 
ordered. 

New  trial. 


CHARLES  HOLMP^  MACH.  CO.  v.  CHALK- 
LET  et  al. 

(Sopreme  Court  of  North  Carolina.   Nov.  27, 
1900.) 

1.  Sales— Rbquisttes  or  Gowtbaot— Metft- 
ijxa  OP  Miuds— SuBJBCT-MATTsa  or  Saix. 
An  owner  of  a  half-hide  measuring  machine 
advertised  it  for  sale  as  an  "S.  measuring  ma- 
chine," and,  in  correspondence  with  a  prospec- 
tive borchaaer,  ureed  to  sell  an  S.  meamrinj 
machine,  as  described  In  the  advertisement.  Thf 
prospectiTe  pnrcliam>r,  however,  referred  to  It  in 
bis  letters  as  an  "S.  wholo-hide  measuring  ma- 
chine," which  he  subseauently  claimed  was 
worth  much  more  than  the  a^eed  price,  and 
agreed  to  buy  a  whc^hlde  measuring  machinsk 
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Held,  that  tbe  minds  of  tbe  parties  did  not  meet 
OD  the  article  sold,  m  as  to  snBtRiii  a  claim  of 
ihe  porchaaer  for  damagoi  for  broach  of  the  con- 
tract after  he  had  kept  the  machliu*  and  sold  It. 

2.  Sahb— GonTRSioR  or  Goods— Liabiutt. 

Where  the  minds  of  a  prospective  purchaser 
end  a  prospective  seller  do  not  meet  on  the  sub' 
)xct-matter  of  an  attempted  sale  by  correspon- 
rlpnce.  tmt  tba  purchaser  keeps  the  article  and 
roaveru  it  to  lus  own  use,  h«  Is  liable  for  ita 
nlofr 

Appeal  tnm  8iiperl<v  Oovrt,  WHkes  Onm- 
tr;  ConncUl,  Jndge. 

Action  by  the  GtauleB  Holmes  Machine 
Company  against  B.  D.  CSislkley  and  an* 
other.  FnHD  a  Judgment  In  favor  of  plain- 
tiff, defendants  appeal.  Affirmed. 

The  plaintiff  brought  this  action  to  re- 
cover the  sum  of  $225,  >t  being  tHe  balance 
doe  on  the  pnrchase  price  of  a  remodeled 
scouring  and  setting  machine,  and  tb»  poeses- 
Bi<m  of  a  Sawyer  measuring  machine,  or, 
If  the  same  cannot  be  had,  then  for  f250,  the 
rahie  thereof  and  flOO  for  Its  detention  and 
detoloration;  all  of  which  property  It  al- 
leges was  sold  at  one  and  the  same  time  to 
tbe  d^oidant  There  was  no  dispute  about 
the  sale  of  tbe  sconrlng  and  settli^  madilne, 
and  defendant  admitted  bis  liability  for  the 
amoont  of  the  balance  due  on  tbe  price  of 
that  machine,  but  be  averred  In  his  answer 
that  lie  had  not  bought  the  Savyer  measnr* 
big  machine,  whidi  was  a  side  or  half-hide 
measuring  machine,  whereas  he  contracted 
to  purchase  of  tbe  plalntlCT  and  the  latter 
agreed  to  sell  to  htm  a  wbole>hIde  measur- 
ing machine,  and  he  sets  up  a  counterdalm 
for  tbe  difference  in  the  price  of  the  two 
machines,  as  damages;  the  amount  of  tbe 
■aid  dlffermee  being  $600.  The  contract  was 
made  by  correspondence-  The  plaintiff  ad- 
vertlsed  for  sale  a  Sawyer  measuring  ma- 
chine, and  tbe  defendant,  referring  to  tbe  ad- 
rertlsem^t.  Inquired  by  letter  for  tbe  price 
of  the  machine,  deecribing  It  as  a  "Sawyer 
Wbole-Hlde  Measuring  Machine."  In  tbe 
correspondence  which  followed,  tbe  plaintiff 
agreed  to  sell  a  Sawyer  measurlbg  machine, 
as  It  Is  described  In  tbe  advwtlsement,  at 
$250,  and  the  defendant  ta  buy  a  whole-blde 
measnrlng  machine  at  that  price.  Tbe  cor- 
respondence was  lengthy  but  this  Is  tbe  sub- 
Etaoce  of  it,  so  far  as  It  Is  material  to  this 
case;  The  defendant  received  tbe  measuring 
machine  and  sold  It  for  $250.  the  price  he 
save  for  It  It  Is  admitted  that  the  plain- 
tiff Is  entitled  to  recover  the  full  amount  of 
Its  claim,  onless  the  defendant  can  recover 
on  his  conntendalm.  The  court  cfaai^sed  the 
jniy  that  If  tb^  found  the  facts  to  be  aa 
*et  oat  In  tbe  correspoiideace,  they  should 
Ktom  a  verdict  In  favor  ot  the  plaintiff  for 
tbe  fall  amomt  at  its  claim.  The  defendant 
excepted.  Tbe  issue  avd  answer  thereto 
were  as  follows;  "What  amount  if  any,  is  tbe 
plaintiff  entitled  to  recover  of  tbe  defendant? 
AOS.  Tbe  sum  of  $4*^,  with  Interest  from 
Augnst  19^  1902,  until  paid.  Judgmoit  was 


entered  on  the  verdict,  and  .the  defendant 
appealed. 

W.  W.  Bartw,  tor  appellants.  FInley  & 
Hondren  and  F.  D.  Hackett,  for  appellee. 

WALEIIB,J„  (after  stating  the  csM).  Tbe 
first  and  most  essmtlnl  oloment  of  an  agree- 
ment Is  the  coosent  of  tbe  parties,  an  ag- 
gregatio  mmtlum,  or  meeting  of  two  minds  In 
one,  and  the  same  Intention  and  until  the- 
moment  arrives  when  the  minds  of  tbe  par- 
ties are  tbos  drawn  togetbtf,  the  contract  Is 
not  complete,  so  ae  to  be  legally  Mi£orceahl& 
Wald*s  pQllocfc  on  Contract  (8d  Bd.)  8.  It 
is  necessary  that  tbe  parties  shoald  be  as- 
sured by  mntnal  commanlcatiMt  or  n^tia- 
tioD  that  a  common  intention  extsCs,  and  that 
th^  mean  tbe  same  thing  In  tbe  same  sense. 
Id.  (1st  Ed.  1881)  p.  6.  It  moat  be  remember- 
ed, tboogh,  that  tbSs  common  intention  Is  & 
fact,  or  inference  of  fact,  which,  like  any  oth- 
er fact;  has  to  be  proved  aco(»ding  to  the  gen- 
eral roles  of  evidence.  Id.  (8d  Ed)  p^  4. 
Nw  Is  tbe  contract  to  be  ascertahied  tv  what 
either  one  of  the  parties  tboi^t  it  was,  but 
by  what  both  agreed  It  ataoold  be.  Prhwe  v. 
McBae^  8*  N.  G.  974.  The  law  proceeds  not 
upon  tbe  trnderstandlng  ot  one  of  tbe  parties 
but  vpon  tb»  agreement  of  both.  Lumber 
Ool  Lumber  Co..  187  N.  a  48S,  40  S.  B.  946, 
where  the  authorities  are  collected.  Subject 
to  this  mle^  if  the  treaty  of  the  parties  is 
based  i^n  a  material  mistake  of  fact  of  sotibt 
a  character  that  tbwe  Is  no  mutoal  assent 
to  one  and  the  same  thing;  then  no  cmtract 
comes  into  sidstsnce  as,  in  contanidatiai  of 
the  law,  there  hae  been  a  ftOInre  to  agre& 
TUtany  on  Salee,  p^  108.  In  this  case^  the 
difference  between  the  parties  Is  as  to  the 
snbJsct-matter  of  their  contract  or  as  to 
what  was  acM  by  the  cm»  snd  bonght  by  the- 
other.  "It  Is  essential  to  the  validity  of  a 
contract  that  the  parties  Should  have  con- 
sented to  the  same  subject-matter  in  tbe  same- 
soisa  They  most  have  contracted  ad  idem." 
Utley  T.  Donaldson.  94  U.  8.  29,  24  L.  Ed. 
51.  It  has  also  been  said  that  "as  mntnal 
assent  is  necessary  to  the  formation  of  the- 
contract  It  fCllows  that  an  error  or  mistake 
of  fact  in  that  "i^hlGb  goes  to  tbe  essence  of 
tbe  agreement  and  therd^ore  exclndes  sncfa 
assent  prevents  tbe  fonnstlmi  of  the  ctm- 
tract  since  ea<A  party  Is  really  assenting  t» 
something  different  notwithstanding  the  ap- 
parent mutual  assent"  24  Am.  ft  Eng.  Bnc. 
(2d  Ed.1  p.  lOM.  And  this  doctrine  of 
course  applies  to  a  mistake  of  tbe  parties  as 
to  tbe  sabject-matter.  as  is  there  stated.  In 
a  case  mnch  like  this  one.  It  was  h^d  that 
the  cmtract  must  be  on  the  tme  side  to  sell, 
and  on  the  other  side  to  accept  cme  and  tbe 
same  thing.  Thornton  v.  Konpster,  6  Taun- 
ton, 786  (1  E.  a  L.  265).  Where  there  is  a 
mistake  as  to  tbe  subject-matter  of  the  sale. 
It  affects  the  substance  of  the  contract  by 
eliminating  Its  essential  element,  the  mutual 
assoit  ot  the  parties,  ujxm  the  principle  em- 
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bodied  In  tbe  maxim  of  tbe  civil  law  (Gum  In 
corpore  disaentitur,  apparet  naUam  esse 
acceptlonem).  Oardner  v.  Lane,  94  Mass.  3d. 
So  In  tbe  case  of  Kyle  v.  Kavanagh,  103 
Mass.  856,  4  Am.  Rep.  S60,  the  same  conrt 
uses  language  pecnllarly  applicable  to  the 
facts  of  this  case:  "If  the  defendant  was  ne- 
gotiating for  one  thing  and  the  plaintiff  was 
wiling  another  thing,  and  their  minds  did 
not  agree  as  to  the  subject-matter  of  the  sale, 
there  would  be  no  contract  by  which  the 
defendant  would  be  bound,  though  there  was 
BO  fraud  on  tbe  part  of  tbe  plaintiff.  This 
rule  Is  In  accordance  with  the  elementary 
principles  of  the  law  of  <xintract"  The  fol- 
lowing cases  are  also  In  point  Wheat  t. 
Gross,  81  Md.  99,  1  Am.  Rep.  28;  Sherwood 
T.  Walker,  66  Mich.  568,  33  N.  W.  919,  11 
Am.  St  Rep.  631 ;  Gutts  t.  Guild,  67  N.  T. 
229;  Ga1l£ins  r.  Orlswold.  11  Hun  (N.  T.) 
208;  Sheldon  &  Barton  t.  Gapron,  3  R.  I. 
171 ;  Ketcbum  t.  Catlin,  21  Vt  191 ;  Spurr  y. 
Benedict,  99  Mass.  463. 

Let  us  now  apply  the  principle  thus  estab- 
llshed  to  the  facts  of  this  case.  The  coi^ 
reepondence  plainly  shows,  as  his  honor  held, 
that  tbe  parties  were  mutually  mistaken  as 
to  what  was  being  sold.  The  plaintiff  adver- 
tised toT  sale  tbe  my  machine  wbldi  was 
shipped  to  tbe  d^mdant,  It  being  tbe  one 
and  tbe  only  one  It  propcwed  to  sell  at  $250. 
Tbe  defendant  acc^ted  tbe  proposal,  but  not 
acoordbig  to  tbe  terms  Ui  which  it  was  made. 
Tbt  plaintiff  proposed  to  aell  one  thing  and 
tbe  defendant  to  buy  anotba  and  qulto  dif- 
ferent thing.  There  la  no  other  constmctlon 
to  be  placed  upon  the  correqjtondence  be- 
tween  tbe  parties.  There  was  a  mutual  mis- 
take aa  to  an  essratlal  matter  and  tbe 
minda  of  tin  parties  have  therefore  not  met 
in  one  and  tbe  same  Intention.  There  Is  no 
fraud  allied  In  this  case^  bat  neverthe- 
less It  results  that  there  was  no  contract 
The  defendant  though,  has  received  and  con- 
verted to  blB  own  use  tbe  machine  shipped  to 
him,  and  as  It  was  not  his  property,  but 
belonged  to  the  plaintiff,  he  Is  liable  for  Ita 
value,  which  Is  admitted  to  be  $260;  that 
being  the  amount  realloed  from  tbe  sale  of  it 
by  lilm.  Tiffany  on  Sales,  pp.  108,  109.  In 
this  view  of  the  case,  tbe  counterclaim,  as 
a  matter  of  course,  must  falL 

It  does  not  appear  that  tbate  Is  any  ma- 
cbhie  known  in  the  trade  as  a  "Whole-Hide 
Measuring  Machine,"  though  there  may  be 
one  of  that  kind.  Assuming  that  \Siere  is, 
tbe  defendant  says  In  his  counterclaim  that 
it  Is  worth  fdoa,  and  se^  to  recover  Uie 
difference  In  tbe  price  of  the  two  machines. 
Tbe  defendant  was  conducting  a  tannery  at 
Stanton,  N.  G.  and  intended  to  use  tbe  ma- 
chine In  bis  business  and  may  be  presumed 
to  have  bad  knowledge  of  tiie  value  of  such 
machines.  It  seems  that  he  expected  to  buy 
a  machine  worth  $000  at  the  much  reduced 
price  of  $250.  Tbe  great  disparity  between 
the  real  value  of  the  machine,  which  the  de- 
fendant thought  he  was  buying,  and  the  price 


at  which  the  plaintiffs  machine  was  adver- 
tised for  sale,  It  would  seem  was  sufficient  to 
excite  his  inquiry  as  to  whether  be  and  the 
plaintiff  really  understood  each  other,  if  not 
to  Induce  the  belief  that  there  was  a  mistake. 
But  however  this  may  be,  they  did  not  agree, 
and  there  was  no  sale  by  which  the  defoid- 
ant  acquired  title  to  something  be  did  not 
get,  but  which,  aa  be  alleges,  be  should  have 
received. 
No  error. 


DAVIS  V.  NORTHWESTERN  R.  GO. 

(Supreme  Gourt  of  South  Garolina.   Oct,  19. 
1906.) 

1.  HiUSTEB  AMD  SEaVAHT— IRJUBT  TO  SeBV- 
AHT— ApPUANCES. 

In  an  action  by  a  servant  for  personal  In- 
juries "safe  and  Bultable"  appliances  mean  rea- 
sonably safe  and  suitable,  and,  when  used  is 
the  cbane,  do  not  require  the  master  to  fur- 
nish afasMUtely  aafe  appliances. 

[Ed.  Note. — ^For  cases  in  point,  see  Oent  Dig. 
vol.  34,  Mastn  and  Servant,  |  1160.] 

2.  Same. 

In  an  action  for  Injuries  to  a  railroad  em- 
pIoy£  one  part  of  an  instraction  that  tbe  rail- 
road is  liable  if  tbe  cara  famished  wen  unsafe 
and  If  that  was  tbe  proximate  cause  of  the 
Injury,  so  modifies  another  part  to  tbe  effect 
that  the  railroad  would  be  liable  if  it  furnished 
cars  that  a  railroad  would  not  ordtnaiUy  use, 
tiiat  tlie  whole  is  proper. 
8.  Saiub— KHowixnGE  OT  DxncTB. 

In  an  action  for  injuries  to  a  railroad  em- 
ploys, an  instruction  that  if  the  appliances  far- 
nlsbed  were  unsuitable  and  unsafe,  were  Dot 
reasonably  safe  and  suitable,  althoagh  the  ^ain- 
tiff  might  have  known  these  fact&  yet  that 
would  be  no  defense  under  the  C<Histitntion  was 
satataadally  in  the  lan^ua^e  of  Con  at  art,  9, 
S  15,  to  the  effect  that  the  Imowledge  by  an  etn- 
ployd  Injured  of  the  defective  or  unsafe  condi- 
tion of  machinery  would  be  no  defense,  eta 

[Ed.  Note. — ^For  cases  In  point  see  Gent  Dig. 
vol.  34,  Master  and  Servant  St  1182,  1185.] 

Appeal  from  Oouunon  Pleas  Gircoit  Court 
of  Glar^don  Gounty;  Watts,  Judg& 

Action  by  Garter  Davis  against  tbe  North- 
western Railroad  Oompany.  Judgment  for 
plaintiff,  and  defendant  aj^ealo.  Affirmed. 

Joseph  H.  Rhame,  for  appelant  W.  CL 
Davis,  for  respondent 

JONBS,  J.  The  plaintiff  recovered  Judg- 
ment In  this  action  for  damages  for  alleged 
n^llgence  of  defendant  in  fumlshlng  un- 
safe and  unsuitable  cars  and  appliances, 
whereby  he  was  injured  while  unloading 
cross-ties  as  an  employ^  of  d^endant 

1.  The  receptions  assign  error  In  tbe 
diarge  to  the  Jury.  The  first  and  second 
exceptions  complain  because  the  court  charged 
plaintiff's  seventh  and  eighth  requests  as 
follows:  "(7)  I  charge  you  that  It  Is  the  du^ 
of  the  railroad  to  provide  safe  and  suitable 
machinery  for  the  use  of  its  operatives;  and 
If  It  delegates  this  duty  to  another  it  la  re- 
^nsible  to  Its  servants  for  any  Injury  caus- 
ed by  the  negligence  of  any  person  to  whom 
the  performance  of  this  duty  has  been  intrust 
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ed.  (8)  I  cbarge  yon  that  It  I0  the  railroad's 
doty  to  proTUte  safe  and  suitable  machinery 
and  appliances  for  the  work  in  hand,  and  the 
employ^  has  the  rl^t  to  assume  that  the 
master  has  discharged  Its  duty  In  this  re* 
spect,  and  Is  not  bound  to  exercise  care  In 
ascertaining  whether  the  master  has  so  act- 
ed," The  error  alleged  Is  that  the  charge 
made  It  the  dn^  of  the  railroad  company  to 
faniltOt  tta  employ^  with  absolutely  safe  and 
suitable  appliances.  Ibe  universally  acc^t- 
ed  meaning  of  the  wwds  "safe  and  suitable" 
appliances  In  reference  to  the  duty  ot  the 
master  to  llie  serrant  Is  "reasonably  safe 
and  snltablew**  It  Is  perfectly  manifest  that 
the  jury  could  not  bare  been  misled  Into 
supposing  that  they  were  used  in  the  sense 
claimed  by  appellant,  for  a  reading  of  the 
vhole  shows  that  the  court  Iterated 

and  reiterated,  over  and  ovw  again,  that 
the  mask's  duty  was  to  furnish  reasonably 
safe  and  saltaUe  ai^Uancee.  This  Is  also 
shown  In  the  extract  from  the  charge  quoted 
In  ttie  third  weptlon,  which  was  very  prop- 
erly abandoned. 

2.  The  fourUk  nceptlon  complains  of  this 
charge:  "If  yon  find  that  the  alleged  trade 
cars  were  not  such  cars  as  railway  com- 
panies would  ordinarily  use  for  hauUng 
eroaa-ties,  that  they  were  unsafe,  Insecure^ 
and  dangNouB  In  the  conduct  of  such  bnsi- 
nms,  and  that  sudi  unsafe,  insecare,  and  dan- 
Kwoos  oondltlcm  was  the  proxlmsto  cause  of, 
and  ooatrtbuted  to^  plaintiff's  Injury*  and  he 
Boatained  any  Injury  thereby,  then  the  rail- 
road Is  responsible  In  damages  to  the  plain- 
Uff." 

It  Is  objected  that  the  first  clause  of  the 
charge^  "If  you  find  that  the  alleged  truck 
cars  were  not  such  cars  as  railway  compa- 
nies would  ordinarily  use  for  hauling  cross- 
Ues,"  toaded  to  lead  the  Jury  to  the  condu^ 
slon  that  they  might  Info:  negligence  on  the 
part  of  defendant,  If  they  found  that  the 
cars  used  by  defendant  on  that  occasion 
were  not  radi  as  railway  companies  would 
ordhiarlly  use  for  hauling  cross-ties.  It  Is 
trne  that  the  test  a  master's  duty  In  fnr- 
Dlshlng  appliances  Is  whether  he  furnished 
such  as  were  xessonably  safe  and  suitable, 
and  not  whether  Uiey  are  of  the  character 
ordhiarlly  la  use  (J«mlngs  r.  Edgefield  Ufg; 
Go,  72  B.  a  411.  B2  S.  B.  118),  but  the  quot 
ed  charge  shows  that  the  first  dause  was  so 
modified  by  the  clauses  following  as  to  make 
the  Uablll^  of  the  railroad  to  depend  upon 
wheUier  the  cars  fumlrtied  were  unsafe  and 
proximately  caused  the  Injury. 

3.  The  defoidant  made  the  following  re- 
quest to  charge:  "(5)  The  jury  is  further  In- 
structed :  That,  where  an  «nploy6,  after  har- 
Ing  the  opportunity  of  becoming  acquainted 
with  the  risks  and  dangers  of  his  situation, 
and  as  such  employ^  accepts  them,  he  cannot 
complain  If  subsequently  Injured  by  such  ex- 
poiuFe ;  and  If  such  were  the  conditions  ex- 
isting wltJb  reference  to  the  plaintiff  at  the 
time  of  the  all^^  Injury,  be  cannot  recorer 


damages  of  the  defendant  fbr  same."  To 
which  the  oourt  responded:  "I  charge  you 
that,  with  tUs  modification:  He  does  assume 
flie  riaka  and  dangers  Inddoit  to  the  situa- 
tion ;  but  If  he  was  Injured  by  the  careless- 
ness and  n^llgence  of  the  defendant  rail- 
road In  falling  to  furnish  blm  with  reason- 
ably safe  and  suitable  appliances,  and  to 
keep  the  same  In  reasonably  safe  and  suit- 
able repair,  then  I  charge  you  ttiat  any 
knowledge  by  an  employ^  of  an  unsafe  or 
misultable  appliance  shall  be  no  defense  to 
an  action  fbr  Injury  caused  thereby." 

The  defmdant  also  made  the  following  re- 
quest to  charge:  "<6)  The  jury  Is  Inatnicted 
as  matter  of  law :  That  If  the  Jury  find  that 
me  plalnUff,  at  the  time  of  the  alleged  acci- 
dent and  injuries  recelTed  by  him,  was  an 
employe  the  defendant,  he  Is  as  much 
charged  with  knowledge  of  the  ordinary 
risks  of  the  work  and  service  In  which  he 
was  engaged  as  the  defendant;  and  if  the 
Jury  further  find  that  on  that  occasion  the 
plaintiff  was  Injured,  and  that  he  was  In- 
jured through  bis  failure  to  exerdse  that 
knowledge  of  the  ordinary  risks  Of  bis  em- 
ployment which  he  Is  presumed  to  bave  had, 
then  he  Is  not  entitled  to  recover  of  the 
defendant  damages  for  sudi  Injuria.**  To 
which  tihe  court  responded:  "I  charge  you 
that,  with  this  addition:  But,  If  the  ap- 
pliances and  machinery  and  so  forth  fur- 
nished by  the  def^idant  railroad  company 
were  unsnltoble  and  unsafe,  were  not  rea- 
sonably safe  and  suitable,  although  the  plain- 
tiff might  have  known  these  facts,  yet  that 
would  be  no  defense  under  the  Oonstltutlon 
and  laws  of  our  state  In  an  action  of  this 
sort ;  If  the  party  was  Injured  by  reason  of 
mschlnery  which  was  unsafe  and  unsuit- 
ably although  he  had  knowledge  of  that 
fact  that  would  be  no  defense  on  the  part 
of  the  railroad.  If  the  railroad  was  careless 
and  negllgrat  In  furnishing  him  unsafe  and 
unsuitable  machinery  to  do  bis  work  with, 
and  that  was  the  direct  and  proximate  cause 
of  his  Injury.** 

It  Is  contended  with  reference  to  these  In- 
structions that  they  tended  to  lead  the  Jury 
to  believe  ttiat  if  the  Injured  employfi  had 
knowledge  beforehand  that  the  appliances 
were  unsafe  or  unsuitable,  such  knowledge 
would  constitute  no  defense,  that  the  Jury 
might  conclude  that  the  appliances  were  not 
unsafe,  but  merely  nnsulteble,  and  in  that 
event  would  be  debarred  from  considering 
whether  plaintiff  had  knowledge  thereof 
and  the  effect  of  such  knowledge  This  fine- 
drawn pdnt  Is  mads  upon  Ibe  use  of  the 
disjunctive  "0^  Instead  of  the  copulative 
"and"  between  "safe"  and  "sulteble"  In  this 
one  Instence,  which  hardly  could  have  mis- 
led tile  Jury,  especially  when  It  was  followed 
and  explained  by  the  sixth  instruction  quot- 
ed above,  which  should  have  removed  all 
doubt  In  the  mind  of  the  Jury,  If  any  existed, 
as  to  the  meaning  of  the  fifth  Instruction.  It 
would  greatly  harass  the  practical  admlnls- 


Digitized  by  Google 


528 


06  SOUTHBASTBBN  BEPOBTBB. 


(s.a 


tratlon  of  tbe  law  for  the  appellate  court  In 
reviewing  charges  to  tbe  Jury  to  become  hy- 
percritical or  a  stldder  for  the  technical  mles 
of  philology  In  every  phrase  and  clause,  and 
reverse  verdicts  for  some  lome  expressions  or 
some  sll^t  misuse  of  a  word,  vhea  the  gen- 
eral import  of  the  chaige  stated  the  law. 
Any  portion  of  a  charge  to  which  exception 
Is  taken  should  he  fairly  ccmstrued  with  re^ 
erence  to  the  dear  tenor  and  Import  of  the 
whole,  and  as  an  effort  to  explain  the  law 
of  the  case  to  men  of  ordinary  or  average 
education  and  Intelligence.  The  average 
juryman  has  little  knowledge  and  less  con- 
cern abont  fine  distinctions,  but  generally  bos 
a  desire  and  capacity  for  sufficient  Informa- 
tion to  enable  him  to  do  substantial  Justice 
between  the  parties.  The  court  was  endeav- 
oring to  qualify  defendant's  requests  to 
charge  with  Instructions  as  to  the  provlslims 
of  Const  art  9,  S  15.  to  tiie  dfect  that  the 
Imowledge  by  an  employe  Injured  of  the  de- 
fective or  nosafe  character  or  condition  of 
any  machinery,  ways  or  appliances,  shall  be 
no  defense  to  an  action  fw  Injury  caused 
ther^,"  etc  As  declared  In  Tonngblood  v, 
R.  B.  Go.,  60  S.  a  19,  88  B.  B.  2S2,  85  Am. 
St  Bep.  824,  and  Bodle  v.  By.  Co,  66  8. 
O.  817.  44  8.  EL  948.  "tbe  object  of  this  pro- 
vldon  was  to  take  from  a  defendant  that 
failed  to  furnish  suitable  madiinery  the  right 
to  defeat  an  action  hf  the  employ^  by  show- 
ing that  he  did  not  act  with  due  care  In 
voluntarily  operating  the  machine  after 
knovvledge  of  Its  defective  condition."  Here 
this  court  used  the  word  "Bnltable"  as  mean- 
ing "safe  or  not  defective"  and  such  is  Its 
meaning  when  lulled  to  appliances,  the 
question  under  consideration  behkg  whether 
a  personal  Injniy  resulted  from  the  charac- 
ter or  condition  of  the  appliance,  and  not  a 
question  relating  merely  to  the  fitness,  utility 
or  adaptability  of  tbe  appliance  to  accom- 
plish the  mds  tot  whldi  It  was  employed, 
without  regard  to  tbe  safety  of  operatives. 
As  applied  to  the  subject  In  hand,  a  suitable 
appliance  must  necessarily  be  an  appliance 
reasonably  safe  and  proper,  or  reasonably 
free  from  defects  which  rrader  it  dai^erouB 
to  operate  It  The  charge,  therefore,  was 
substantially  In  the  language  of  the  Con- 
stitution. 

The  exceptions  are  overruled,  and  the 
Judgment  of  the  circuit  court  Is  affirmed. 


RTTDDEUi  V.  SEABOARD  AIR  lANB  BY. 

(Snpreme  Court  of  South  Carolina.  Oct.  11, 

1906.) 

1.  BAIT.B0 ADS— Accident  at  CaoeaiNG. 

WhethA  one  injured  on  a  way  across  a  rail- 
road track  had  a  right  to  be  ttiere,  and  whether 
the  wa7  was  used  by  the  pnblic  with  the  con- 
sent of  the  company,  were  questions  for  the  jnry, 
FEd.  Note.— For  cases  in  point  Me  Cent.  Die. 
vol.  41,  Railroads.  $  1103.] 

Same. 

That  a  railroad  company  dug  a  hole  on  its 
premises  close  to  a  frequented  path,  leaving  it 


<n»n,  is  some  evld«iee  of  wanton  disregard  of 

th<Me  using  the  path. 

5.  AFFEAKt-REVIEW— Nxw  Tbiai.. 

Tbe  Supreme  Oonrt  will  not  reverse  an  or- 
der refusing  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  preponderance  of 
tiie  evidence. 

[Bd.  Note.— For  cases  In  point,  see  Cent.  INg. 
vol.  3,  Appeal  and  Error,  I  8950.] 

4.  New  TBiAir-YBBoiar— Pbejtdioe. 

A  verdict  in  an  action  against  a  railroad 

company  and  Its  agent  for  a  joint  tort  against 
the  company  alone,  where  uie  evidence  was 
much  stronger  against  the  &g«at,  ia  not  ground 
for  setting  the  verdict  aside  as  due  to  priQDdice. 

6.  New  TaiAi>— Reicaxks  or  Judge. 

Remarks  of  oonrt  that,  while  a  jadge  ba:i 
power  under  the  law  to  set  a^de  a  verdict  and 
grant  a  new  trial,  It  should  never  be  done  ex- 
cept in  clesr  cases  of  abuse,  or  vrhtxe  it  ia 
manifest  that  the  jury  acted  from  prejudice  or 
oppression,  do  not  show  an  erroneous  conception 
of  the  power  of  the  Judge  to  set  aside  unjust 
vndicta. 

Appeal  from  Common  Pleas  Circuit  Conrt 
ot  Hampton  County ;  Holman,  Special  Judge 

Action  by  W.  O.  Buddell  against  the  Sea- 
board Air  Line  Railway  and  C.  A.  Brlnkley. 
Verdict  for  plalntitt  Defendant  railway  ap- 
peals.  Affirmed. 

Zdrles  &  MeUahan  and  Jaa.  W.  Ifoora^  fiir 
appellant  W.  S.  Smith  and  W.  B.  De  litadi, 
reflpondemt. 

WOODS,  3.  The  plaintiff  recovered  Judg- 
ment for  M>989  on  account  of  personal  bi- 
Jurles  allied  to  have  been  received  fn»n 
falling  into  a  hole  defoidant  had  dug  <mi  its 
rl^t  of  way,  within  a  few  feet  of  «  path 
whldi  was  one  of  tiie  main  thoroa^ifares 
ot  the  town  of  Fairfax,  and  along  which 
plalntift  was  walking  In  the  nighttime,  hi 
Ignorance  of  the  exM^ce  of  the  bol&  The 
complaint  charged  negiigrac^  rei^kleameea 
wlllfnllness,  and  wanttmness  on  llie  part 
of  the  d^oidant  as  the  proximate  cause  of 
the  Injury,  In  maktaig  the  hole  and  allowing 
It  to  rmaln  open  and  unprotected,  whoi  the 
defendant  knew,  or  ought  to  have  known,  of 
the  danger  to  those  using  the  path.  The 
appeal  is  from  an  order  of  the  special  circuit 
Judge  refusing  a  new  trIaL 

1.  The  first  point  Is  that  the  plaintiff  was 
not  injured  at  a  crossing  or  traveled  place,  or 
place  wb^  he  had  a  right  to  be.  There 
was  evidence  to  the  effect  that  the  accident 
happened  while  plaintiff  was  walking  in  a 
path  In  general  use  by  the  public,  and  that 
be  had  no  notice  of  the  dangerous  hole.  Tbe 
rule  applicable  to  thte  branch  of  tbe  case  It 
thus  stated  In  Matthews  v.  Railway  Co.,  67 

5.  C.  499,  SOS,  46  S.  E.  385,  338.  65  L.  B.  A. 
286:  "While  a  railroad  company  cannot  lose 
Its  right  of  way  alienation  or  prescrip- 
tion, because  of  ttie  public's  Interest  In  Its 
holding.  It  for  public  purposes.  It  may  Im- 
pose upon  Itself  as  a  private  corporation 
duties  and  obligations  to  the  public  or  to 
individuals  by  Inviting  them  to  use  the  right 
of  way,  or  Indicating  Its  willingness  that 
it  should  be  used  by  the  public  or  particular 
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ludlvlduala  In  sodi  dicomttancea  tb»  Anty 
devolves  on  tb»  railroad  company  to  exercise 
ordinary  care  to  avoid  injury  to  tboae  using 
tbe  tligtit  of  way.  HiIb  rule  is  not  peculiar  to 
railroads,  bat  Is  of  general  application. 
*  *  *  It  Is,  of  course,  always  a  question 
for  the  Jury  to  determine  whetber  tbe  way 
was  so  plain  and  so  constantly  used,  with  tbe 
acqulescoice  and  consent  of  die  owner,  as  to 
bnply  an  Invitation  to  the  pnbllc  to  enter." 

2.  The  defendant  next  submits  that  a  new 
trial  should  have  been  granted  because  there 
was  no  support  In  the  evidence  for  ptinltlve 
damages.  We  shoold  be  very  slow  to  grant 
a  new  trial  on  this  ground,  when  there  was 
no  motion  for  nonsuit,  nor  request  to  charge 
that  the  claim  for  punitive  damages  was  en- 
tirely unsupported  by  the  evidence.  But, 
aside  from  this.  It  was  for  the  Jory  to  say 
on  this  issue,  also,  whether  in  view  of  all 
tbe  circumstances  the  hole  was  so  left  open 
and  insofflclently  Hs^ted,  In  close  proximity 
to  a  frequented  path,  as  to  Indicate  recUess 
or  wanton  disregard  of  the  safety  of  those 
who  might  use  the  path  without  notice  of 
the  danger.  We  do  not  say  there  was  wan- 
tonness or  recklessness  on  the  part  of  the 
defendant,  but  there  was  evidence  from 
whldi  tbe  Jury  might  infer  It,  and  therefore 
it  was  not  error  of  law  for  tbe  circuit  Judge 
to  refuse  a  new  trial  on  this  ground.  The 
first  exception,  therefore,  must  fall. 

3.  In  the  second  and  third  exertions  de- 
fendant submits  a  new  trial  should  have 
been  granted  because  tbe  verdict  was  con- 
trary to  the  preponderance  of  the  evidence 
as  to  the  fact  of  Injury  to  the  plaintiff,  and 
as  to  contributory  negligence.  The  mere 
prepond^ance  of  evidence  against  the  ver- 
dict, as  has  often  been  held,  does  not  warrant 
this  oonrt  In  reversing  a  Judgment  of  the 
circuit  court  refusing  a  new  trial.  Davis  v. 
Southern  RaUway,  68  S.  a  447,  47  S.  R 
723:  Bodle  v.  Railway,  66  B.  a  303,  44  B. 
E.  94& 

4.  In  the  next  place,  It  Is  Insisted  the 
verdict  should  have  beoi  set  aside  because 
the  fact  that  tbe  finding  was  against  tbe 
railroad  company,  and  not  against  Its  agent, 
who  was  directly  re^nslble  for  the  digging 
and  proper  guarding  of  the  hole,  abows  that 
the  verdict  was  due  to  prejudice  or  partial- 
ity; the  evidence  of  negligence  and  wanton- 
ness being  much  stronger  against  htm  than 
against  tbe  railroad  company.  There  was  no 
OTor  of  law  in  refusing  the  motion  on  this 
gnnmO,  because  the  liability  of  the  railway 
ctnnpany  and  Brluki^,  its  agente  and  co- 
defendant,  was  Joint  and  several.  Schnmpert 
V.  Railway  and  Hutchinson,  6S  8.  O.  882,  43 
8.  B.  S18;  Gardner  t.  Railway  Obmpany 
and  Plerson,  66  8.  a  841,  4S  S.  E.  816; 
Carson  v.  Railway.  Anwood,  and  Miller,  68 
&  O.  .66,46  8.  E.  626. 

5.  lAstly,  Uie  defoidant  contends  tbe  Judg- 
mmt  should  be  set  aside  because  the  fol- 
lowing language  by  the  circuit  Judge  In  his 
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decree  refusing  the  motion  for  a  new  trial 
shows  that  he  had  an  erroneous  conception 
of  his  power  to  give  relief  agaUist  an  unjust 
verdict  by  granting  a  new  trial:  "While  a 
Judge  has  power  under  the  law  to  set  aside 
verdicts  and  grant  new  trials,  this  should 
never  be  done  except  in  clear  cases  of  abuse, 
or  where  It  Is  manifest  that  the  Jury  acted 
from  prejudice  or  passion.  It  Is  a  wise  pro- 
vision of  law  that  vests  the  power  In  Judges 
to  grant  new  trlal&  This  power  must  rest 
somewhere,  and  tbe  ^nAge  who  presides  at  the 
bearing  Is  In  a  better  position  to  understand 
the  case  and  apply  tbe  evidence  than  any 
other  person  or  tribunal  There  being  evi- 
dence to  support  tbe  finding  of  the  Jury,  I 
will  not  set  aside  the  verdict"  It  led  to  the 
promotion  of  Justice  that  circuit  Judges 
diould  hare  a  wide  latitude  In  granting  new 
trials  absolutely,  when  verdict  Is  altogether 
wrong  and  new  trials  nisi  when  it  Is  excessive. 
Indeed,  the  usefulness  of  trial  by  Jury  and  the 
respect  In  which  It  Is  held  depoid  In  a  great 
measure  on  the  firm  and  independent  exercise 
by  the  circuit  Judges  of  this  power  to  set 
aside  wrong  verdicts,  whether  due  to  preju- 
dice or  mistake.  In  this  case,  while  the  lan- 
guage above  quoted  and  some  other  erprcB- 
sltma  In  the  decree  seem  rather  strong  In 
stating  the  Iknlts  of  Judicial  discretion  In 
granting  new  trials,  yet,  when  the  whole  con- 
text is  taken  altogether.  It  Is  obvious  the 
circuit  Judge  meant  nothing  more  than  a 
new  trial  should  not  be  granted  when  the 
material  facts  are  in  dispute,  unl«w  the  court 
should  be  satisfied  the  verdict  was  unjust,  and 
that  he  was  not  so  convinced  of  the  Injustice 
of  this  verdict  as  to  warrant  bim  In  granting 
a  new  trial. 

It  Is  the  Judgment  of  titils  court  that  tlte 
jadgmmt  of  tbe  circuit  court  be  affirmed. 


BANK  OF  SPARTANBDRO  v.  MAHON. 

(Supreme  Oonrt  of  South  Carolina.  Oct  8, 
1906.) 

Bills  and  Notes— Aooouicodation  Indobseb 
— evidgncb. 

A  bank  was  a  holder  of  a  note  Indorsed  by 
defendant.  The  bank  delivered  to  the  makers  of 
the  note  blank  notes  to  be  signed  by  them  and 
Indorsed  by  the  defendant  in  renewal  of  the  note 
held  by  the  bank.  The  notes  were  sent  to  de- 
fendant who  wrote  his  name  across  the  back, 
and  forwarded  them  to  the  other  parties,  who 
signed  as  makers  and  then  presented  them  to  the 
bank,  who  filled  the  blanks  by  insertiDg  the 
name  of  the  defendant  as  payee  with  the  utowl- 
edge  and  consent  of  the  other  parties  to  the 
note.  Held,  that  defendant  bad  received  valua- 
ble coiuideration  In  the  snrrwder  of  the  orig- 
inal note  and  was  not  an  accommodation  in- 
dorser. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  7,  Bills  and  Notes.  H  936,  636,  839.] 

AiQ>eal  from  CtHnmon  Pleas  Glrcnlt  Court, 
Spartanburg  County. 

Action  by  Bank  of  Spartanburg  against 
G.  H.  Mahon.  Judgment  of  nonsuit,  and 
plaintiff  appeals.  Reversed. 


Digitized  by  Google 


580 


US  SOUTHBASTBIBN  REPOBTBIB. 


(8.C. 


Simpson  &  Bomar  and  U.  F.  Anadt  tor 
appellant  HcOnllon^  ft  McSwain,  for  re- 
spondent 

GARY,  3.  This  is  an  appeal  from  an  or- 
der of  nonsDlt  Tbe  complaint  sets  out  three 
canses  of  action.  In  the  first  of  which  It  Is 
all^^  that  James  &  Stewart  made  their 
promissory  note  in  writing,  on  the  15th  of 
Sentemher,  1901,  .and  theratqr  promised  to 
pay  to  the  order  of  the  defoiibint,  O.  H. 
Mahon,  the  sum  of  92,000.  The  third  para- 
graph of  the  complaint  Is  as  follows :  "That 
the  said  O.  H.  liataon  then  and  there,  and 
before  this  action  was  brought.  Indorsed  the 
said  note  to  the  plalntUf  herein  for  value, 
who  is  now  Uie  legal  owner  and  holder  of 
tba  same.**  The  second  and  third  causes  of 
action  are  npon  other  notes  maturing  at  dlf- 
(erent  dates,  but  In  other  respects  the  allega- 
tlons  thereof  are  similar  to  tbose  set  out  In 
the  first  cause  of  action.  There  was  testl- 
biony  to  the  effect  that  the  notes  In  question 
were  renewals  of  other  notes,  which  the  bank 
b^  against  James  &  Stewart,  and  which 
wwe  Indorsed  by  tb»  defradant;  that  tbe 
notes  described  In  the  complaint  woe  exeoit- 
ed  in  the  following  manner:  The  bank  de- 
Urered  to  James  ft  Stewart  blank  notes 
(except  as  to  amounts)  tor  the  purpose  of 
being  signed  by  than,  and  Indorsed  by  the 
defendant;  that  the  notes  were  sent  to  tlie 
defendant,  who  wrote  his  name  across  the 
bade  thereof,  and  forwarded  ttiem  to  James 
ft  Stewart,  wlio  signed  as  makras;  that  the 
notes  wore  Otm  presented  to  the  bank 
James  &  Stewart  and  Uke  bank  fllied  oat 
the  blanks  Inserting  the  name  (rf  O.  H. 
Mahon  as  payee,  with  tbe  knowledge  and  con- 
Bont  of  James  ft  Stewart 

The  grounds  of  the  motion  for  nonsnit 
were:  "(1)  That  the  bank  has  failed  to 
prove  title  to  these  notes.  (2)  Tluit  tbe 
andlepnted  testimony  shows  that  Mr.  Mahon 
Indorsed  these  notes  In  blank,  and  that  they 
wwe  snbsequently  written  oat  and  signed 
by  James  ft  Stewart  at  Spartanburg,  Mr. 
Mahcm  not  being  present,  and  that  the  In- 
sertion the  bank  of  tbe  name  of  Mr.  Ma- 
bon  as  payee  of  the  notes,  was  In  violation 
of  his  rights  as  an  Indorser,  and  made  for 
him  a  contract;  which  the  bank  had  no  right 
or  autliority  to  make."  The  aK>ellftn^>  ex- 
ceptions merely  assign  error  on  the  part  of 
his  honor,  the  presiding  Jn^^  in  snstainlng 
the  motion  for  nonsuit,  on  the  grounds  Just 
stated,  and  need  not  be  considered  In  detalL 
The  cases  of  Ston^  v.  Beanbloi,  2  McMul. 
310.  38  Am.  Dec.  128;  Oocfcrell  v.  Milling. 
1  Strob.  444;  Baker  v.  Scott.  5  Rich.  Law. 
310;  Carpenter  v.  Oaks,  10  Rich.  Law,  17; 
Mccreary  v.  Bird,  12  lUdL  Law,  566;  Wat- 
ran  V.  Barr,  87  B.  C  16  S.  B.  188,  and 
Johnston  r.  McD<HiaId,  41  8.  G.  81,  18  S.  B. 
66,  show  that  G.  H.  Mahon  did  not  sustain 
towards  the  bank  flie  relation  of  an  accom* 
modatlon  Indorser,  but  of  a  joint  maker,  as 
he  was  a  part^  to  the  original  contract  and 


Indorsed  tbe  notes  before  they  were  negoti- 
ated. It  canpot  be  snccessfnlly  contraided 
that  he  was  an  aconnzaodation  indorser,  for 
the  further  reawm.  that  he  received  a  vala* 
able  consideration  when  tbe  bank  surrender- 
ed the  notes,  previously  executed  by  James 
ft  Stewart  and  indmaed  by  Um. 

Tbe  general  principle  as  to  the  eltect  of 
inserting  in  a  note  tbe  name  of  a  jrarty  as 
payee,  who  had  previously  Indorsed  it,  is 
stated  as  follows.  In  the  case  ot  Alkra  v. 
Cathcart.  3  Rich.  Law.  188,  46  Am.  Dec.  7M, 
wfaltA  was  an  action  by  tiie  last  Indorser,  who 
had  paid  tbe  not^  against  tlie  first  Indorser^ 
to  wit :  "The  Insertion  of  the  name  of  the 
first  indorso-,  In  the  blank  left  fbr  the  name 
of  the  payee,  was  not  an  olbovtlon  but  tlie 
completion  o£  the  note.  It  gave  ^ect  to  tbe 
note,  conslstoitly  wiUi  the  liabilities  of  tbe 
parties  expressed  by  their  indorsonents. 
The  note  ml^t  then  be  perfected  after  a 
transfer.  When  the  blank  was  filled  In  pur- 
suance of  the  autliority  implied  by  tbe  de- 
livery of  the  note  to  the  makw,  tt  had  r^- 
Uoa  back  to  the  tndorsenMBt,  and  took  efTect 
as  if  the  note  were  then  perfect;  for  the 
cases  show  that  when  a  slgnatar«  Is  written 
to  a  inpor  which  is  Intended  to  have  tiie 
opawtkm  of  a  negotlalile  Insbrament.  it  be- 
comes such  when  perfected,  from  the  time 
wboi  It  was  signed,  so  as  to  snpport  tbe  al- 
l^tlon  that  the  party  made  or  indorsed  the 
note  bill."  Tlie  testimony  shows  that 
James  ft  Stewart  -were  tbe  agoite  of  ttio 
defmdant  In  negotiating  tbe  notes.  It  does 
not  appear  tliat.the  plalntifl  had  notice  of 
any  llmltatlmis  imposed  1^>on  their  power  by 
the  defoidant  In  toct,  It  does  not  aiqwar 
that  he  gave  them  any  Instructions  whatever, 
as  to  tlK  manner  In  which  ttw  blanks  were 
to  be  filled.  Tbe  insertion  of  tbe  payee's 
name  in  the  note  was  within  the  scope  of 
their  employment,  as  shown  by  the  case  of 
Alken  against  Cathcart,  supra.  In  which  tbe 
court  says :  "Many  cases  concur  to  establish 
tliat  when  the  Indorser  of  a  note  cunmite  it 
to  maker  in  blank,  eltlier  to  wlwle  or  to 
part,  the  note  carries  on  tbe  face  of  it  an 
Implied  authority  to  the  maker  to  fill  up  the 
blank.  As  between  the  Indorser  and  third 
persons,  tbe  maker  must  under  such  drcnm- 
Btahces  be  deemed  to  be  the  agoit  of  tiie 
indorser,  and  as  acttog  under  his  anUiotlty 
and  wltti  his  approbation.  Therefore,  even 
if  tbey  acted  contrary  to  defendant's  tostmc* 
tions,  be  would  nevorttieless  be  liable  as 
payee."  Reynolds  v.  WItte.  13  S.  a  5,  88 
Am.  Rep.  678;  Rncker  v.  Bmok^  S7  S.  01 
377, 16  S.  B.  40.  84  Am.  St  Rep.  TO8;  Hutch- 
Iwn  V.  Real  Estete  Co,  65  a  a  45,  48  & 
BL  281;  Mitchell  v.  Leech,  60  8.  a  418.  48 
8.  B.  200,  66  L.  R.  A.  728,  104  Am.  St  Rep. 
811.  Fnrthermore.  vrea  if  it  should  be  ooi- 
ceded  that  the  tosertlon  of  tlie  payees  name 
was  not  the  act  of  tiie  defendant  thttm^ 
his  agente,  nevertheless  th^  bad  notice  of 
this  fact,  while  acting  within  the  weape  ot 
fhebr  employment  and  it  was  binding  on  blin. 
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American  Go.  T.  Felder,  44  S.  C  478,  22  S.  B. 
58B.  TliOTefore,  It  was  a  qneetlon  to  be  de- 
termined by  the  Jury,  whether  be  had  not 
either  acqaieeced  In  such  action  or  was  es- 
topped  from  contesting  the  point,  after  he 
bad  xeoelTed  the  valuable  consideration  aris- 
ing tnm  the  satisfaction  of  the  notea  previ- 
onsly  executed,  as  hereinbefore  moitloned. 

It  Is  the  jodgment  of  this  court,  that  the 
Judgment  of  the  drcnit  comt  be  rerersed, 
and  the  case  remanded  to  that  court  Cor  a 
new  trlaL 

JONBSk  ctmcars  In  tlu  result  and  In 
the  aepaiate  oidnfon  of  WOODS*  J. 

WOODS,  J.  (coucurrltts).  I  ooncnr  In  re* 
TOBlng  the  Judgment  of  the  circuit  court, 
bn^  being  unable  to  agree  with  Mr.  Justice 
<2ART  In  the  view  tiiat  Mahon.  the  defendant, 
was  a  malEer  of  the  notes  sued  on,  I  stats 
briefly  the  reasons  why  I  think  be  Is  clearly 
liable  as  Indorser,  as  allied  In  the  complaint. 

The  action  was  brought  on  three  prom- 
issory notes  by  Bank  of  Spartanburg  as  in- 
dorsee and  holder  against  G.  H.  Mahon  as  in- 
dorser. The  appeal  is  from  an  order  of  non- 
suit granted  after  evidence  of  the  following 
facts:  In  1904,  James  &  Stewart,  a  Arm 
merchandising  In  Spartanburg,  obtained 
three  bltink  notes  from  the  plaintiff.  Bank 
of  Spartanburg,  and  after  filling  the  blank 
for  the  ligures  on  each  of  two  of  the  notes 
with  the  figures  "$2,000"  and  on  the  other 
with  the  figures  "$2,200,"  leaving  all  the  re- 
mainder of  the  unprinted  portions  blank,  they 
sent  the  notes  to  the  defendant,  G.  H.  Mahon. 
Alahon  wrote  his  name  across  the  backs  of 
the  notes  and  returned  them.  Intending  James 
&  Stewart  to  use  them  In  the  plaintiff  bank, 
but  without  giving  any  instructions  as  to  the 
manner  la  which  the  blanks  should  be  filled 
In.  James  &  Stewart  signed  the  notes  and 
took  them  to  the  bank,  and  the  caahl^r 
filled  out  the  blanks,  inserting  the  name  of 
6.  H.  Mahon  as  payee,  and  discounted  the 
notes  for  the  credit  of  James  &  Stewart.  Up- 
on maturity,  the  notes  were  protested  for 
nonpayment.  The  motion  for  nonsuit  was 
granted  on  two  grounds;  "(1)  That  the  bank 
has  failed  to  prove  the  title  to  these  notes. 
(2)  That  the  undisputed  testimony  shows 
that  Mr.  Mahon  Indorsed  theee  notes  In 
blank,  and  that  they  were  subsequently 
wrltt^  out  and  sl^ed  by  James  &.  Stewart 
at  Spartanburg,  Mr.  Mahon  not  being  pres- 
ent, and  that  the  Insertion  by  the  bnnk  of 
the  name  of  Mr.  Mahon  as  paiyee  of  the 
notes  was  In  violation  of  bie  right  as  in- 
dorser, and  made  for  him  a  contract  which 
the  bank  had  no  right  or  authority  to  make." 

When  Mahon  wrote  his  name  across  the 
backs  of  the  Incomplete  notes  and  turned 
them  OTer  to  James  &  Stewart  to  be  used 
by  them,  he  constituted  them  his  agents  to 
have  the  notes  filled  out  In  such  form  as 
would  make  him  liable  to  the  holder.  If 


they  had  Inserted  tfie  name  of  Bank  of  Spar- 
tanburg as  payee  before  presenting  them  for 
discount,  In  that  form  he  would  have  been 
liable  to  the  bank  as  maker.  Ston^  v. 
Beaublen,  2  McMuU  319,  39  Am.  Dec.  128; 
Cockrell  V.  Milling,  1  Strob.  444;  Baker  v. 
Scott,  6  Rich.  Law,  310;  Oarpeatv  v.  Oaks.  10 
Rich.  Law,  17;  McCreary  v.  Bird.  13  Rich. 
Law,  660;  Watam  v.  Barr,  87  8.  C  463, 16  8. 
B.  188;  Johnston  T.  McDonald,  41  &  a  81, 
19  S.  B.  66,  But  when  ttuQT  carried  them 
to  the  bank  for  discount  with  the  name  of 
the  payee  in  blank,  the  insertion  of  defend- 
anfa  name  as  payee  was  moely  a  comple- 
tion of  the  notes  so  as  to  place  blm  In  Uie 
position  of  Indorser.  By  signing  bia  name 
on  the  backs  of.  the  notes  and  sending  them 
to  James  &  Stewart  to  be  used  by  them,  he 
placed  In  tliem  the  power  to  ImpMe  upon 
him  the  liability  of  either  a  maker  or  an  in- 
dorser, according  as  they  saw  fit  to  insejrt 
Uie  name  of  the  bank  or  the  name  of  the  de- 
fendant as  payee.  Mahon  thus  expressed 
bis  intention  that  bis  algnatnre  on  tlie  backs 
should  relate  forward  to  the  time  when  the 
notea  should  be  flUed  out  and  completed, 
and  tiut  be  should  be  liable  aa  Indorser  if 
the  parties  to  whom,  they  were  Intrusted  or 
the  bank  at  which  they  were  discounted 
should  Insert  his  name  as  payee  or  as  mak», 
If  the  name  of  the  bank  should  be  Inserted 
as  payee.  The  notes  were  filled  out  In  the 
precise  form  necessary  to  fix  upon  him  the 
liability  of  an  Indorser  as  distinguished  from 
a  maker,  and  the  court  will  give  effect  to 
bis  Intaitlon  that  his  signature  on  the  back 
of  the  note  should  relate  to  the  time  of  its 
completion  and  discount,  and  hold  him  lia- 
ble as  an  indorser.  The  case  of  Aiken  v. 
Cathcart.  8  Rich.  Law,  188,  46  Am.  Dec. 
764,  Is  conclusive  on  this  point  and  the 
cases  of  Armstrong  v.  Harshman,  28  Am. 
Rep.  605;  Prank  v.  LlUenfeld,  83  Grat  (Va.) 
377;  Michigan  Ins.  Co.  v.  Leavenwortli's  Es- 
tate, 30  Vt  II;  Kayser  v.  Hall.  28  Am. 
Rep.  624;  Weston  v.  Myers,  33  111.  424; 
Dunham  v.  Clogg,  30  Md.  284;  Schooler  v. 
Tllden,  71  Mo.  580,  are  to  the  same  effect 
These  with  other  authorities  sustain  the 
principle  that  the  bank  where  the  note  was 
to  be  discounted  had  the  right  to  insert  the 
name  of  the  indorser  as  payee.  On  the  note 
so  completed  he  was  manifestly  liable  as  an 
indorser  and  not  as  a  maker. 

The  point  was  strenuously  pressed  In  ar- 
gument that  the  nonsuit  should  be  sustained 
on  the  ground  that  there  was  no  proof  that 
the  defendant  was  an  Indorser  for  value,  as 
alleged  In  the  complaint,  as  dlstlDguished 
from  an  accommodation  Indorser.  Assuming, 
without  deciding,  that  there  was  no  proof 
of  consideration  to  the  defendant  for  his 
indorsement,  that  could  not  acquit  blm  of 
his  liability  as  Indorser  to  the  bank  which 
discounted  the  note.  The  fact  that  the  bank 
parted  with  money,  or  something  else  of 
value  on  the  faith  of  the  Indorsement,  Is 
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snfllelent  to  n^port  tbe  allegation  Oat  ttie 
defendant  at  to  t2i«  bank  waa  an  Indoraar  for 
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LOW  HOOB  IBON  <X>.  T.  IiA  BtANOA'S 

ADM'B. 

(Sapremfl  Goart  of  Appeals  of  TIrsinla.  Nov. 

22.  me.) 

1.  Death— AonoN — Riqht  to  Sub— Nonbesi- 
URVT  Alien  BENEnciABiES. 

nnder  Va.  Code  1904,  |  2902  et  weq.,  an- 
tborizing  the  maintenance  of  an  actfoa  R>t  the 
death  of  a  person  caused  by  the  wrongful  act 
of  another,  and  providing  that  the  action  shall 
be  brought  lo  the  name  of  the  personal  represen- 
tative of  the  decedent,  and  that  tht  amount  re- 
covered shall  be  paid  to  the  personal  represen- 
tative and  distributed  by  him  to  the  wife,  hus- 
band, and  child  of  the  decedent,  an  adminlatra- 
tor  of  a  decedent  who  was  a  resident  aliou  and 
whose  widow  and  infant  child  are  nonremdent 
aliens,  may  bring  such  an  action. 

[Ed.  Note.— For  cases  In  pobit,  aee  Cent  IMg. 
vol.  15,  Death,  |  88.] 

2.  Masteb  akd  Ssbvaut— InjOBT  to  Smr- 

Airr— NBOLiQKncK. 

Where  an  einplovd  engaged  in  mining  ore 
nndertoob  to  punch  toe  waste  down  a  chute  in 
obedimce  to  the  foreman's  order  without  know- 
ing, or  without  being  able  to  ascertain  by  ordi- 
nary care  that  the  waste  was  not  securely 
■apported,  but  was  liable  to  give  way  If  ha 
worked  on  it,  and  tbe  employer  knew  or  by 
ordinary  care  might  have  known  that  the  waste 
was  not  secarely  supported,  it  waa  the  duty  of 
the  employer  to  warn  the  employ^  of  the  danger 
to  which  ne  would  be  exposed  by  so  working. 

(Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  84,  Master  and  Servant,  f}  810.  816%.] 

8.  Samb~-Reabohabi.t  San  Fiaob  nr  Wsioh 

TO  WOBK. 

It  is  the  duty  of  an  employer  to  exercise 
ordinary  care  to  provide  a  reasonably  safe 
place  in  which  an  employd  is  required  to  work. 

^d.  Note.— For  cases  in  point,  see  Gent.  Dig. 
ML  34,  Master  and  Servant,  U  173,  179.] 

4.  Sau. 

Where  tbe  place  where  an  employ^  was 
mining  ore  was  not  reasonably  safe,  and  he  was 
ignorant  of  the  fact,  and  could  not  by  ordinary 
care  liave  discovered  the  danger,  It  was  the 
duty  of  the  emptier  to  Inform  him  of  it,  and, 
in  the  absence  of  an  officiul  of  higher  grade, 
this  duty  devolved  on  the  foreman,  under  whom 
he  was  working,  as  vice  principaL 

resd.  Note.— For  eaaea  tn  point,  see  Cent.  IMg. 
vol.  34.  Maatar  and  BemnV  »  297,  298.] 

5.  Save— Fezxow  Sbbtants. 

A  mine  boss  discharging  the  duty  of  the 
employer  in  famishing  to  an  employd  engaged 
in  mining  ore  as  a  common  laborer  a  reason- 
ably safe  place  In  which  to  work  la  a  vice 
principal,  and  not  a  fellow  aerrant  of  the 
•mplt^^ 

[Ed.  Not&— For  eaaea  In  point,  aee  Cent  Dig. 
vol.  34,  Maater  and  Servant,  H  429,  484.] 

Error  to  Circuit  Conrt,  Grelg  Oonnty. 

Action  by  La  Blanca'a  administrator 
against  tbe  Low  Moor  Iron  Company. 
There  waa  a  Ja^ment  for  plalntU^  and  de- 
fendant brings  error.  Affirmed. 

Jamea  W.  Marshall  and  R.  th  Parrtrii,  for 
plaintiff  tai  oror.  OorOon  Paxton  and  G.  W. 
Layman,  for  defendant  in  error. 


HAIOIISOM,  J.  This  acUoB  was  brong^t 
to  recoTOT  damagee  of  tbe  defmdant  com- 
pany for  tbe  alleged  negligent  killing  of  tba 
plalntitrs  Inteetate.  At  the  time  of  tlie  ae- 
cldMit  tbB  defendant  waa  engaged  in  min- 
ing Iron  ore,  and  ctmvertlng  or  manntect- 
nrtng  tbe  same  Into  pig  Iron.  Tbe  plaln- 
tUTa  Intestate  waa  an  employfi  of  the  defend- 
ant, mining  ore,  as  a  commm  laborar,  at 
its  Fenwlck  mines  In  Craig  ooimty.  There 
waa  a  verdict  and  Judgment  In  fiivor  of  the 
plaintiff  for  $2,000,  of  which  $S00  was  al- 
lotted by  the  Jnry  to  the  widow  of  the  de- 
ceased, and  $1,600  to  his  child.  This  Judg- 
ment, at  tbe  instance  ot  flie  defendant,  la 
now  b^re  vs  for  review. 

It  appears  from  the  record  that  ttn  de- 
ceased was  a  resldoit  alien,  and  that  his 
widow  and  Infant  son  were  residents  of 
Baccnja,  Sicily,  and  subjects  ct  the  King 
of  Italy.  The  qnestlon  railed  by  tbe  flnt 
assignment  of  error  is  whether  this  action 
can  be  maintained  for  tbe  benefit  of  the 
widow  and  son  nnder  section  2802  et  aeq. 
Code  Ta.  190C 

In  tbe  case  of  Pocahontas  Collieries  Gow  v. 
Bnkas*  Adm'r,  104  Va.  278,  51  S.  B.  449.  It 
was  decided  that  Oie  action  conld  be  main- 
tained tm  the  wrongful  death  of  a  restdoat 
alien,  for  the  benefit  of  his  resident  alien 
widow  and  children,  residing  In  another 
state.  The  qnestlon  now  before  as,  where 
the  allm  ben^darles  reside  in  a  foreign 
country,  was  discussed  In  that  case,  with 
tatlon  of  authority  on  both  sides,  but  was 
not  decided.  The  InTestlgation  of  ttie  caies 
thai  made  led  Ju^  Whittle  to  remark  tbat  ' 
**the  weight  of  authority  In  this  conntry,  bow- 
ever,  maintains  the  right  eren  of  nonresi- 
dent alien  relatlres  of  the  deceased  to  receive  i 
the  benefit  of  these  statutes." 

Further   InTestlgation  affords  abnndant 
proof  of  tbB  accuracy  of  tbla  stat«n«it  | 
The  earllw  cases,  both  In  Oils  country  and  In 
Bngland,  denied  tbe  benefit  of  Iheee  stat- 
utes to  nonresident  aliens,  but  more  recoit  I 
Judicial  utterance  la  practically  united  to  ' 
toTor  of  tibelr  rl^t  to  the  benefit  of  such 
statutes.  I 

In  the  case  of  Mulball  t.  Fall<n,  1TB  Mass.  | 
266,  57  N.  E.  386.  54  L.  R.  A.  984.  79  Am. 

Rep.  909,  Holmes.  C  J.,  to  dellTartog  the 
opinion  of  the  court,  obsores :  "One  or  tnro 
cases  may  be  found  where  a  geoaral  grant 
of  a  right  of  action  tor  wrongfully  cau^g 
death  has  hew  held  to  confer  no  righti  upon 
ntmresidoit  allois.  *  *  *  On  the  other 
band,  to  sereral  states  tiie  right  of  tb»  non- 
reeld«it  to  sue  Is  treated  as  too  dear  to 
need  extended  argamoit"— citing  Phllpott  t. 
Mlraonrl  Pac.  R.  Co.,  85  Mo.  164;  Chesa- 
peake, etc  Co.  T.  Hlgglns.  Si  Teun.  620^  4 
S.  W.  47;  Augusta  Ry.  Co.  t.  Glover,  92  Oa. 
182,  18  &  B.  406;  Lake  t.  Galhoon  County. 
62  Ala.  115. 

nils  caae  establlabes  the  right  <tf  nonresl-  j 
dwt  altma  to  the  ben^tof  ttie  Massadmsetts 
wrmgfnl  death  statute  whldi  la  atmllar  to 
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our  owD.  Tim  most  recent  cases  all  follow 
tbe  Hauadiuaetts  rule.  Kellyrtlle  Coal  Oo. 
T.  Petraytla,  196  111.  210,  68  N.  B.  H  8S  Am. 
St  Bep.  191 ;  Szymanskl  t.  Blumentbal  (DeL 
SuperO  62  AtL  S47;  Renlund  t.  Oommodore 
Mining  Co.,  89  Minn.  41.  93  N.  W.  1067,  90 
An.  8t  Jtep.  S&i;  Bonthron  t.  Fhcenlz  Ui^t 
&  rnel  Oo.  CArlz.)  71  Pac.  041,  61  L.  B.  A. 
563;  Romano  t.  Capital  City  Brick  &  Pipe 
Co..  12S  Iowa.  001,  101  M.  W.  437,  68  L. 
K.  A.  132,  106  Am.  Bt  Bep.  323;  Cleveland, 
etc.,  R.  Oo.  T.  Osgood  (Ind.  App.)  78  N.  E. 
285;  Alfson  Bnsb,  182  N.  T.  808.  70  N.  B. 
230.  108  Am.  8L  Bep.  815;  Trotta's  Adm'r  t. 
Johnson  (Ky.  1006)  90  S.  W.  04a  In  the 
Iowa  and  Eeutudcy  Cases,  supra,  the  benefl- 
claries  were  citizens  of  Italy;  the  other 
cases  relate  to  citizens  of  Canada,  Great 
Britain,  Norway,  Busala,  etc;  These  cases 
fully  sustain  the  affirmative  ot  the  projHMl' 
tion  under  consideration. 

The  theory  of  the  cases,  which  dmy  the 
benefit  of  wrongful  death  statutes,  Ss  a  sea- 
eral  rule,  to  nonreald^t  aliens  Is  that  stat- 
utes have  no  extraterritorial  force  and  effect, 
and,  in  the  absence  of  any  words  In  the  stat- 
ute expressly  conferring  this  right  upon  non- 
resident aliens,  the  statute  will  be  presumed 
to  apply  only  to  persons  residing  within  the 
Jurisdiction  of  the  state. 

"It  Is  true  that  legislative  iwwa:  is  terri- 
torial," said  Holmes,  C  X,  In  Mulhall  v. 
Fallon,  supra,  "and  that  no  duties  can  be  Im- 
posed by  statute  upon  persons  who  are  with- 
in the  limits  of  another  state.  But  rights 
can  be  offered  to  such  persons,  and  if,  as  la 
usually  the  case,  the  powo*  that  governs  them 
makes  no  objection,  there  la  nothing  to  hin- 
der their  acc^tlng  what  is  offered."  This 
learned  Judge  further  says:  "In  all  cases 
the  statute  has  the  interest  of  the  employes 
in  mind.  It  Is  on  their  account  that  an  ac- 
tion Is  given  to  a  widow  or  next  of  kin 
•  •  •  We  cannot  think  that  workmen 
were  Intended  to  be  less  protected  if  their 
mothers  happened  to  live  abroad.  •  «  • 
In  view  of  the  very  large  amount  of  foreign 
labor  employed  In  this  state,  we  cannot  be- 
.lieve  that  so  large  an  exception  was  silently 
left  to  be  read  in." 

The  latest  case  In  England  (1001)  over- 
rules a  former  decision  to  the  contrary,  and 
holds  that  the  fatal  accldente  acts  apply  as 
well  for  the  benefit  of  representatives  of  a 
deceased  foreigner  as  for  those  of  a  British 
subject;  and  the  principle  contended  for  in 
the  prior  case  by  the  defendant,  that  acts  of 
parliament  do  not  apply  to  nonresident  aliens, 
unless  the  language  of  the  statute  expressly 
refers  to  them,  is  repudiated,  and  the  former 
case  so  holding  is  overruled.  Kennedy,  J., 
uses  this  language :  "It  appears  to  me,  under 
all  the  <drcumstances,  and  looking  at  the 
subject-matter,  more  reasonable  to  hold  that 
Parliament  did  int^d  to  confer  the  benefit 
of  this  legislation  upon  foreigners,  as  well  as 
upon  subjects,  and  certainly  tliat,  as  against 
an  EhisUsb  wrongdoer,  thj;  foreigner  has  t 


right  to  maintain  his  action  under  the  stat- 
utes In  auestlon."  Davidson  t.  HUl,  S  K.  B. 
606. 

In  a  recttit  Tork  case  (1906),  when 
this  question  Is  fully  considered.  It  Is  said: 
"Hie  principle  underlying  the  legislation  we 
are  considering  Is  manifestly  the  protection 
of  those  who  suffer  pecuniary  loss  when  a 
laborer  or  servant  is  killed  1^  the  negligent 
act  of  the  Individual  or  corporation  employ- 
ing him.  The  clear  intention  of  the  Legis- 
lature is  that  th«  negligent  employer  shall 
no  longer  escape  the  consequences  of  his  act 
by  the  death  of  his  servant,  but  shall  respond 
in  damages  to  those  who  have  suffered  pe- 
cuniary loss.  It  is  difficult  to  conceive  of  any 
argument  q>rliiglng  from  pnbllc  policy,  sound 
reason,  or  a  proper  discrimination  betweeu 
the  rights  of  the  citizen  and  the  alien,  that 
shonld  prevent  the  alien  husband,  wife,  or 
next  of  kin  of  a  laborer,  killed  by  reason  of 
his  employer's  negligence,  from  receiving 
those  damages  that  a  Jury  has  awarded  a 
local  legal  representative,  who  derives  his 
authority  from  and  acts  under  the  control 
of  the  surrogate's  court  The  damages  are 
imposed  upon  a  negligoit  onployer  as  com- 
pensation to  those  who  suffer  by  his  act,  and 
there  is  no  valid  reason,  as  It  seems  to  us, 
why  th^  shonld  not  be  paid  to  the  anrvtvors, 
whether  residing  here  or  In  some  foreign  Ju- 
risdiction. The  statute  not  only  benefits  the 
survivors,  but  protects  the  laboring  man,  as 
it  tends  to  enforce  observance  by  the  em- 
ployer of  the  rule  requiring  him  to  furnish 
his  servant  a  safe  place  in  which  to  work. 
The  laborer,  leaving  wife  and  children  be- 
hind him  and  coming  here  from  abroad,  has 
a  right  to  enter  Into  the  contract  of  employ- 
ment, fnlly  relying  upon  the  statuta  The 
conflict  of  authority  in  England,  and  our 
Bister  states  leads  ua  to  deal  with  this  qdss- 
tlon  on  principle,  and  to  base  our  answer  to 
It  on  reasons  that  are  weighty  and  control- 
ling."  Alfson  V.  Bush  Co.,  supra. 

These  statutes  are  regarded  by  the  courts 
as  remedial  in  their  character,  as  affording 
compensation  for  injuries  unknown  to  the 
common  law,  and  are  to  be  lll)erally  con- 
strued to  promote  the  object  the  Legislature 
manifestly  had  in  view.  Balto.  &  Ohio  B.  Co. 
V.  WIghtman's  Adm'r,  29  Grat  431,  444,  20 
Am.  Bep.  384.  While  our  statute,  like  other 
wrongful  death  statutes,  does  not  expressly 
include  nonresident  aliens,  yet  the  language 
employed  Is  general,  containing  nothing  that 
would  necessarily  limit  Its  operation  to  citi- 
zens or  resIdentB  of  this  state.  Both  upon 
reason  and  authority,  we  have  no  hesitation 
in  upholding  the  right  of  the  nonresident 
alien  to  maintain  this  action,  and  we  are 
therefore  of  opinion  that  there  was  no  error 
in  the  ruling  of  the  circuit  court  In  sustain- 
ing the  motion  of  the  plaintiff  to  reject  the 
plea  of  the  defendant  which  denied  that  right 

The  second  assignmuit  of  error  calls  In 
question  the  action  nt  the  circuit  court  In 
giving,  on  bdialf  of  tlw  plaintiff,  InstmctkNU 
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No&  1  and  2.  These  Inatructions  are  as  tol- 
lowi: 

No.  1. 

"The  court  Instructs  the  Jury  that  If  they 
bellere  from  the  evidence  that  the  deceased 
undertook  to  punch  the  waste  down  the 
chute  In  obedience  to  the  foreman's  order, 
and  that  the  deceased  did  not  know  or  could 
not  have  ascertained,  by  the  exercise  of  or- 
dinary care  and  foresight  that  the  said  waste 
or  ore  was  not  securely  supported  or  shored 
up  underneath,  but  was  liable  to  give  way 
and  fall  If  he  worked  upon  It,  and  that  the 
deceased  was  Inexperienced  In  that  kind  of 
work;  but  that  the  defradant  did  know,  or 
by  the  exercise  of  ordinary  care  and  dlligwce 
might  have  known,  that  the  said  waste  was 
supported  by  timbers  liable  to  break  and  that 
It  was  dangerous  to  stand  upon  th^,  then  It 
was  the  duty  of  the  defoidant  to  warn  the 
deceased  of  the  danger  to  which  he  was  ex- 
posed and  which  caused  the  accident 

"In  other  words,  if  they  believe  from  the 
evidence  that  the  danger  to  which  the  de- 
ceased was  exposed  In  going  npon  the  waste 
was  not  BO  open  and  obvious  as  to  be  ap- 
parent to  a  man  of  ordinary  care  and  pru- 
dence, but  was  unseen  and  latent,  and  not 
known  to  deceased,  and  that  the  defendant 
did  know  of  the  danger,  or  should  have 
known  of  it  In  the  exercise  of  ordinary  care 
and  diligence,  and  yet  failed  to  warn  the 
deceased  of  it;  and  that  the  deceased  was 
killed  as  a  result  of  such  failure  to  warn 
him,  and  without  fault  on  his  part,  then  the 
defendant  Is  liable  to  the  plaintiff  In  dam- 
ages. And  the  warning  required  should  be 
given  In  terms  sufficiently  clear  to  call  the 
attention  of  the  deceased  to  the  danger  to 
which  be  was  exposed." 

No.  2. 

"The  court  instructs  the  Jury  tliat  It  was 
the  doty  of  the  defendant  to  exercise  ordinary 
<»re  to  provide  a  reasonably  safe  place  in 
which  the  said  La  Bianca  was  required  to 
work ;  and  if  tb^  bellere  from  the  evidence 
tliat  the  place  wbexe  the  said  Id  Bianca  was 
required  to  woife  was  not  reasonably  safe, 
and  tliat  he  was  ignorant  of  this  fact,  and 
could  not  by  the  exercise  of  ordinary  care 
discover  the  danger.  It  was  the  duty  of  the 
defendant  to  Inform  falm  of  It,  and  in  the 
absence  of  an  official  of  higher  grade  this 
duty  devolved  upon  the  foreman,  under  whom 
he  was  working,  as  vice  principal;  and  if 
tbey  believe  from  the  evldoice  that  the  said 
foreman  ordered  the  said  La  Bianca  to  work 
in  that  place,  and  did  not  inform  him  of  the 
danger,  and  that  as  a  result  thereof  the 
ftaid  La  Bianca  was  killed  without  fault  on 
bis  part,  then  the  defendant  Is  liable  in  dam- 
ages to  the  plaintiff." 

These  Instructions  announce  no  new  prin- 
ciples of  law.  They  correctly  propound  the 
plalntlETs  theory  of  the  case,  and  they  are 
sustained  by  the  evldenca. 


The  rule  of  law  applied  in  these  Instruc- 
tions were  stated  by  this  court  in  Richmond 
Locomotive  Works  v.  Ford,  94  Va.  627,  W5, 
27  S.  E.  509,  512  In  these  words:  "It  Is 
the  duty  of  the  master  to  Inform  an  Inex- 
perienced servant  of  dangers  ordhiarlly  in- 
cident to  the  service,  and.  If  he  falls  to  do  so, 
and  the  servant  has  no  opportunity  to  learn 
of  them,  he  will  not  be  held  to  assume  risks 
not  obvious  to  one  of  his  age,  experience,  and 
Judgment.  2  Bailey  on  Personal  Injuries,  I 
2565.  But  this  rule  only  applies  where 
there  is  a  danger  known,  or  which  ought  to 
be  known,  to  the  master,  of  which  the  s^- 
ant,  on  account  of  his  youth  or  inexperience, 
is  ignorant,  and  which  he  cannot  reason- 
ably be  expected  to  discover  by  the  exercise 
of  ordinary  care.  Booney  v.  Sewall,  161 
Mass.  153,  30  N.  B.  789 ;  Stuart  v.  West  End 
Ky.  Co.,  163  Mass.  301,  40  N.  E.  180. 

The  same  doctrine  Is  laid  down  as  follows 
by  Shearman  &  Redfleld :  "The  master  must 
therefore  give  warning  to  bis  serrants  of  all 
perils  to  which  they  will  be  exposed,  of  which 
he  is  or  ought  to  be  aware,  oth^  than  such 
as  they  should,  in  the  exercise  of  ordinary 
care,  have  forraeen  as  necessarily  incidental 
to  the  business,  In  the  natural  and  ordinary 
course  of  affairs,  tbou^  more  than  this  Is 
not  required  of  him.  It  makes  no  difference 
what  is  the  nature  of  the  peculiar  peril,  or 
whether  it  is,  or  Is  not,  beyond  the  master's 
control.  And  It  is  not  enough  for  the  master 
to  use  care  and  pains  to  give  such  notln- 
He  must  see  that  it  Is  actually  glvm.  If. 
therefore,  he  fails  to  give  such  warning.  In 
terms  sufficiently  clear  to  call  the  attentlou 
of  his  servants  to  a  peril  of  which  he  is  or 
ought  to  be  aware,  be  Is  liable  to  them  for 
any  injury  which  tbey  suffer  thereby  without 
contributory  negligence."  1  Shear.  &  Red. 
on  Neg.  (5th  Ed.)  S  203.  And  In  note  S  to 
the  name  section  It  is  said:  "An  employer 
Is  bound  to  give  notice  of  latent  dangers 
among  which  the  employfi  is  required  to 
work,  and  of  which  the  employer  has  knowl- 
edge." 

The  plaintiff's  second  Instruction  Is  ob- 
jected to  on  the  ground  that  the  mine  boss, 
Thomas,  was  a  fellow  servant  of  the  de- 
ceased. 

This  position  Is  not  tenable:  The  evidence 
tended  to  show  that,  at  the  time  of  the 
accident,  Thomas  was  discharging  a  nonas- 
signable duty  of  the  master  in  furnishing  to 
the  plaintiff's  Intestate  a  reasonably  safe 
place  in  which  to  work.  Ordinarily  the  fore- 
man or  boss  of  a  gang  of  hands  employed 
in  executing  the  master's  orders  Is  a  mere 
fellow  servant  with  the  other  members  of 
the  gang,  but  if  be  Is  discharging  a  non- 
assignable duty  of  the  master,  he  is  to  that 
extent  a  vice  principal.  One  of  these  non- 
assignable duties  Is  to  ex^'clse  ordinary  care 
to  provide  a  reasonably  safe  place  In  which 
the  servant  Is  to  work.  If  the  place  was 
originally  safe,  but  has  become  unsafe  during 
the  absoioe  of  the  servant  and  he  Is  Igmwant 
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of  thlB  fact  aud  cannot  dlscoreT  It  by  tbe 
exerclae  of  ordinary  care,  It  la  the  duty  of 
tbe  master  to  inform  blm  of  It,  and,  In  bla 
absence  this 'duty  devolvea  upon  the  foreman 
of  the  gang  as  a  vice  principal.  Lane  Bros. 
T.  Baiuerman,  108  Ta.  146,  48  S.  B.  867,  106 
Ajn.  St  Rep.  872.  And  It  la  said  in  Rossell 
Creek  Co.  t.  Wells,  96  Va.  416,  31  S.  E'.  614, 
tbat  a  mine  txws  la  not  a  fellow  servant  of 
tbe  members  of  his  gang  under  all  circum- 
stances, though  he  Is  such  fellow  servant 
while  discharging  duties  affecting  tbe  mere 
administration  of  the  work  to  be  done;  he 
is  not  a  fellow  servant  when  discharging  the 
Donasslgnable  duties  of  the  master. 

There  is  no  conflict  l>etween  the  defend- 
ant's second  Instrnctton  and  those  given  for 
the  plaintiff.  In  giving  the  defendant's  sec- 
ond instrnctlon,  the  learned  judge  of  the  cir- 
cuit court  was  evidently  of  opinion  tbat 
there  was  evidence  tendlog  to  sustain  the 
theory  therein  presented.  Tbe  jury,  how- 
ever, found  In  favor  of  the  view  taken  by  the 
plaintiff's  first  and  second  Instructions,  and 
tbat  view  Is  amply  sustained  by  the  evidence. 

The  third  assignment  of  error  Is  to  the 
refusal  of  the  circuit  court  to  set  aside  tbe 
verdict  as  contrary  to  the  law  and  the  evi- 
dence. We.  have  already  seen  tliat  the  case 
was  fairly  submitted  to  the  Jury  upon  the 
law,  and  we  are  further  of  opinion,  wtttiout 
reviewing  the  evidence  here,  that  it  Is  amply 
sofflcieDt  to  sustain  the  conclusion  reached 
by  the  Jury. 

The  Judgment  complained  ol  must  tbete- 
fore  be  affirmed. 

BUCHAl^AN,  J.,  absent 


SULLIVAN  V.  GUM,  Sheriff,  et  aL 
(Snprone  Court  ^^^^^^^y  ^  Virginia.  Nov. 

AoKKowuDOianT  —  Buj.  or  Sals— Sum- 

CIENCT. 

The  acknowledgment  to  a  1)111  of  sale  was: 
"On  the  12th  day  o£  July,  A.  D.  1905,  before 
me  personally  appeared  William  Morscr,  to  me 
known  and  known  to  be  the  same  person  mention- 
ed and  described  In  the  foregoing  instrument,  and 
be  daly  acknowledged  to  me  tbat  be  executed 
the  same.  H.  E.  Cole.  Notary  Public,  New  York 
City."  Tbe  Virginia  statute  prescribes  a  form 
of  acknowledgment)  and  dedares  tliat  a  certifi- 
cate to  such  effect  shall  be  sufficient,  and  a 
certificate  complying  literally  with  the  statute 
would  have  read:  ^'Corporation  of  New  York, 
to  wit,  I,  H.  E.  Cole,  a  notary  public  (or  the 
corporation  aforesaid,  in  the  state  of  New  York, 
do  certify  that  William  M.  Morse,  Jr.,  whose 
name  is  signed  to  tbe  writing  above,  bearing 
date  on  tbe  27tb  day  of  June,  1005,  has  ac- 
knowledged the  same  t>efore  me,  in  my  corpora- 
tion aforesaid.  Oiren  under  my  hand  this  12th 
day  of  July,  1905."  Held,  that  tbe  acknowledg- 
ment was  sufficient  as  a  substantial  compliance 
with  the  statute. 

ilQd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  1,  Acknowledgment.  68  151-172.] 

Error  to  Circuit  Court,  Bath  County. 

Interpleader  by  John  E.  Gum,  as  sheriff  of 
3ath  county,  to  determine  tbe  legality  of 
liens  on  pnq^erty  in  his  pmsesdon  under  ex- 


ecutions against  William  M.  Morse,  Jr.,  In 
which  Michael  W.  Sullivan  Intervened.  Judg- 
ment against  intervener,  and  be  brings  error. 
Revowd  and  remanded. 

Jt>hn  A.  Lamb,  tor  aM>eUaat  John  W.  Steph- 
•Bgon  and  HeAUIstar  ft  Nelson,  for  appellee. 

WHITTLE,  J.  Tbla  is  a  proceeding  In 
interpleads,  instituted  by  the  defendant  In 
error,  John  E.  Gum,  sheriff  of  Bath  county, 
to  determine  the  legality  and  priority  of  Hens 
and  conflicting  claims  to  certain  personal 
property  in  bis  possession  under  levy  on 
execntions  against  William  M.  Morse,  Jr. 
The  plaintiff  In  error,  Sullivan,  having  Inter- 
vened, asserted  title  to  tbe  property  by  virtue 
of  a  bin  of  sale  from  Morse;  aud  from 
the  Judgment  of  tbe  circuit  court,  declaring 
the  Instrumoit  void  as  to  creditors,  because 
not  duly  recorded,  this  writ  of  error  waa 
awarded. 

Tbe  question  for  determination  involves 
the  adequacy  of  tbe  following  certificate  to 
the  bill  of  sale: 

"OUy,  Oonnty.  and  State  ot  New  Torfc. 

"On  the  12th  day  of  July.  A.  D,  190B, 
before  me  pereonal^  amteared  WilUami  U. 
Bforse,  Jr.,  to  me  known,  and  known  to  me 
to  be  the  same  person  mentioned  and  de- 
scribed In  tbe  forcing  Instrument,  and  be 
dQfy  acknowledged  to  me  ttiat  be  aecnted 
the  same. 

''[Nbterlal  Seal.]         H.  EL  Oole^ 

"Notary  Public,  New  York  aiy." 

The  Virginia  statute  prescribes  the  form  of 
adtoowledgment,  and  declares  that  a  certifi- 
cate to  that  effect  Shall  be  8ufl9clettt  A 
certificate  complying  literally  with  the  stat- 
ute would  read: 

"Corporation  of  New  York — to  wit: 

"I,  H.  B.  Cole,  a  notary  public  for  tbe 
corporation  aforesaid.  In  tbe  state  of  New 
York,  do  certify  that  William  H.  Morse,  Jr., 
whose  name  Is  signed  to  the  wrltli^  above, 
bearing  date  on  the  27th  day  of  June,  IWS, 
has  acknowledged  the  same  before  me,  In 
my  corporation  aforesaid.  Given  under  my 
hand  this  12th  day  of  July.  1905." 

The  decisions  of  this  court  show  that  It  Is 
the  policy  of  the  law  In  this  Jortsdlctlon  to 
uphold  certificates  of  acknowledgment  where 
there  bas  been  a  substantial  compliance  with 
the  statute.  Langhome  v.  Hobson,  4  Leigh, 
224;  Tod  v.  Baylor,  4  Leigh,  496;  Halrston 
V.  Randolph,  12  Leigh,  44S,  463;  McClan- 
achan  v.  Siter,  2  Orat  280,  293,  294;  Hock- 
man  V.  McCIanahan,  87  Va.  38,  12  S.  E. 
230;  Va.  Coal  &  Iron  Co.  v.  Robertson,  88 
Va.  118,  13  S.  B.  350;  Hurst  v.  Leckie,  97 
Va.  650,  84  S.  E.  464.  75  Am.  St  Rep.  798; 
Gell  V.  Gell,  101  Va.  778,  46  S.  B.  325. 

Accordingly  it  has  been  held  that  "a  cer- 
tificate of  acknowledgment  to  a  deed  which 
identifies  the  subscriber,  epeclfles  tbe  wrltlug 
subscribed,  states  tbe  capacity  In  which  the 
subscriber  executes  It;  and  certifies  his  ac- 
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knowledgment  thereof,  contalnB  all  that  Is 
necessary."  Banner  t.  Rosser,  96  Ta.  238, 
31  S.  B.  67. 

In  1  Am.  &  Eng.  Ency.  of  Law,  528,  It  Is 
said:  "Where  a  conveyaoce  Is  acknowledged 
before  an  officer  authorized  within  the  limits 
of  hla  territorial  Jurisdiction  to  take  acknowl- 
edgments. It  will  be  presumed  that  the  ac- 
knowledgment was  taken  within  these  limits, 
although  this  fact  Is  not  stated  In  the  cer- 
tificate"— dtli^  Rackleft  t.  Norton,  10  He. 
274;  Bradley  t.  West,  60  Mo.  83;  Dunlap 
r.  Daugherty,  20  III.  308;  Morrison  t.  White, 
16  La.  Ann.  100;  Benslmer  t.  Fell,  3S  W. 
Va.  15,  12  S.  B.  1078,  29  Am.  St  Rep.  774. 

The  West  Virginia  statute  Is  very  ^llar 
to  onr  own,  and  In  the  last-named  case  the 
court  remarked:  "But  It  Is  said  that  the 
certlflcflte  of  the  privy  examination  and  ac- 
knowledgment of  Mrs.  Grelgh  is  faalty,  be- 
cause it  certifies  that  she  appeared  before 
the  Justice,  without  saying  that  she  appeared 
in  a  particular  county.  The  certificate  has 
the  caption:  'State  of  West  Virginia,  Green- 
brier County— to  wit:'  It  will  be  presumed 
that  the  act  occurred  In  that  county,  and 
that  file  officer  did  not  do  an  111^1  act  In 
taking  an  acknowledgment  out  of  his  county." 
See,  also,  Carpenter  v.  Dester,  8' Wall.  CIS, 
10  L.  Bd.  426;  People  T.  Snyder,  41  N.  T. 
397;  Oolea  T.  Miller,  8  Orat  6;  Ha8sler*fl 
Lessee  t.  King,  9  Orat.  116 ;  1  G;^  674^  note 
62,  dting  cases  In  point 

We  are  of  opinion  that  the  substantial  requl- 
Bltes  of  the  statute  have  been  obserred  In 
this  fnstence,  and  tliat  Hie  trial  court  arred 
In  holding  otherwise. 

Berersed  and  remanded. 


WATT  V.  GLASGOW. 

(Supreme  Oonrt  of  Appeals  of  Virginia.  Nor. 
22|  190ft) 

MuRiciPAL  CoBFOSATiONB—OniOEBs— Elec- 
tion—Statuteb—Appkai,. 

Acts  1893-94,  pp.  201.  210.  c.  205,  amend- 
ing tiie  charter  of  Staunton,  provided  that  the 
cl&  council  sbould  elect  at  its  first  regular 
meeting  after  the  passage  of  the  act,  and  at 
its  first  meeting  in  July  of  each  year,  a  police 
justice,  to  hold  office  for  one  year,  unless 
sooner  removed,  etc.  Under  such  act,  relator 
was  elected  police  Justice  by  the  council  on 
Jnly  1,  1905,  for  the  term  of  one  year,  and, 
by  Acts  1006,  p.  105,  e.  106.  which  went 
into  effect  on  June  12,  1906.  the  Legislature 
provided  that  tiie  police  Jnstlce  for  snch  dty 
should  be  elected  by  the  voters  of  the  city 
at  the  first  regular  election  for  municipal  of- 
ficers (other  than  the  mayor  and  members  of 
the  city  council)  which  should  be  held  after 
the  passage  of  toe  act,  and  thereafter  at  every 
recurrence  of  such  general  election ;  tliat  such 
police  justice  ehoald  enter  on  the  performance 
of  his  duties  on  the  Ist  day  of  January  next 
following  his  election,  and  should  hold  office 
until  his  successor  was  elected  and  qualified. 
The  first  election  at  which  a  police  Justice  could 
be  elected  under  such  act  would  not  occnr  un- 
til November,  1000,  and  the  justice  then  to  be 
elected  would  be  entitled  to  take  office  on 
January  1,  1010,  Held,  that  the  latter  act  re- 
pealed the  former,  In  so  far  as  the  election  of 


the  police  Justice  by  the  dty  council  was  con- 
cerned, from  the  date  the  act  took  efEect,  and 
ttiat  the  Justice  in  oflloe  at  that  time  was  en- 
titied  to  hold  the  ofBoe  until  Us  sneeessor  was 
elected  under  the  act  of  1906,  and  had  qualified. 

Error  to  Corporation  Court  of  Staunton. 

Information  In  the  nature  of  a  quo  war- 
ranto by  Joseph  A.  Glasgow  against  Hamp- 
ton H.  Wayt  From  a  decree  In  favor  of  re- 
lator, respondent  brings  enor.  AfDrmed. 

TImberlake  &  Nelson  and  Braxton*  Kee 
ft  McCoy,  for  plaintiff  in  error.  Carter  Brax- 
ton and  J.  M.  Feny,  fbr  d^endant  In  error. 

CABDWBLU  J.  Joamb  A.  OUugmr  Ued 
an  Information  in  the  nature  of  a  quo  war- 
ranto against  Hampton  H.  Wayt  to  try  the 
right  of  the  refqmndent  to  the  office  of  police 
Justice  for  the  dtr  of  Staunton.  The  re- 
spondent  demurred  and  answered,  and  the 
matter  was  heard  upon  the  Infcmnation,  the 
demurrer,  and  answer,  the  matters  consid- 
ered on  demurrer  being  In  tiielr  oitirety 
practically  the  same  set  up  by  the  answer, 
there  being  no  controversy  as  to  the  facta  of 
the  case. 

Upon  a  hearing  of  the  cause  before  the 
H<Hi.  George  W.  Morris,  Judge  of  the  cor- 
poration court  of  the  city  of  .Gharlottee- 
vllle,  sitting  for  the  Judge  of  the  corporatioD 
court  of  the  city  of  Staunton,  it  was  held 
that  the  respondent  was  without  title  to  the- 
said  office,  his  demurrer  overruled,  and  Judg- 
ment given  In  favor  of  the  relator.  To  thls- 
Judgment  a  writ  of  error  was  awarded  by  a 
Judge  of  this  court. 

The  following  are  the  facts  appearing  In 
the  record:  Joseph  A.  Glasgow,  defendant 
in  error,  had  held  the  office  In  controversy 
for  several  terms  immediately  preceding  this 
litigation.  The  office  was  created  by  the 
Legislature  (Acts  1893-04,  pp.  201,  219,  c. 
205),  in  amending  the  charter  of  the  city  (rf 
Staunton.  By  the  terms  of  this  charter  It 
Is  provided  that  the  "council  for  the  ci^  shalt 
elect  at  Its  first  regular  meeting  after  the 
passage  of  this  act,  and  In  the  first  meet- 
ing In  July  In  each  year,  a  police  Justice,. 
*  *  *  each  of  whom  shall  bold  office  for 
one  year  unless  sooner  removed  for  cause 
by  the  said  council;  and  the  said  council 
shall  define  their  powers  and  prescribe  their 
duties,  and  fix  their  compensation  In  all 
cases,  except  where  such  powers,  duties  and 
compensation  are  set  forth  and  prescribed  in 
this  act"  Under  this  provision  of  the  char- 
ter, the  defendant  In  ^ror  was  elected  by 
the  council  of  the  city  of  Staunton  to  the  office 
of  police  Justice,  on  July  1,  1005,  for  a  term 
of  one  year,  expiring  on  July  1,  1906.  By  an 
act  of  the  General  Assembly— Acta  1006,  p. 
105,  c  106 — provision  was  made  for  the 
election  of  a  police  Justice  for  the  dty  of 
Staunton  by  the  qualified  voters  of  the  city 
instead  of  by  the  council  of  the  dty,  as  there- 
tofore. That  act  is  as  follows : 

**An  act  to  provide  for  the  Section  and 
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compoksatkMi  of  a  poUoe  jtwUoe  for  tbe  clt7 
of  StanntDn. 

"1.  Be  It  ffliacted  bj  the  Qoiwal  Aanmbly 
<a  TlrdnlB,  fbat  for  the  dty  of  Btatinton 
there  shall  be  one  police  justice  and  no  mora 
TlM  said  police  Josdoe  shall  be  elected  by 
the  qnallfled  voters  of  said  <^t7  at  the  first 
regular  electlra  for  municipal  officers  (other 
than  for  mayor  and  members  of  the  city 
conncll)  which  shall  be  held  after  the  pas- 
sage of  this  act,  and  thereafter  at  every 
recurrence  of  such  regular  election. 

"2.  Such  police  justice  shall  enter  upon  the 
dntles  of  bis  office  on  the  first  day  of  January 
noct  following  his  Section;  be  shall  hold 
his  ofilce  until  his  successor  ts  elected  ai^ 
qnallfled,  and  he  shall  receive  such  compensa- 
tl(m  as  may  be  prorlded  by  law.** 

This  ae^  In  accordance  with  section  58  of 
the  Oonstitution  [Ta.  Code  1904,  p.  ccxzl], 
and  section  4  of  the  Code  of  Virginia  of  190i 
went  Into  ttteet  90  days  after  the  adjourn- 
moit  of  the  Ctaneral  Assembly,  to  wit,  «i 
June  12.  100^  biU  b^re  the  regular  t»m 
of  defendant  In  wror  eqilred.  Motwith- 
standlng  this  act;  the  dty  oooncU  nndertodc 
to  elect  plaintiff  In  »ror  to  the  office  of 
police  justice  for  the  term  of  <me  year,  to  ex- 
pire July  1,  1907,  under  tbe  provision  In  tbe 
cbarter  of  tbe  dty,  M^ra,  and  npim  tJils 
election  ol  atvolntment  he  rests  his  claln*  to 
the  offica 

It  Is  settled  In  this  state  that  an  office  cre- 
ated by  statute  Is  within  llie  eimtrol  of  tbe 
Les^atnre;  that  the  temk  "mode  of  aj^tnt- 
nwnt,"  eto.  may  be  altered  by  the  L^lsla- 
ture  at  pleasure  there  being  no  constitutional 
Ilmltathm  cm  that  powor.  Sinclair  v.  Touuk 
100  Ya.  284,  40  8.  B.  907,  and  authorities 
dted. 

In  the  case  here  It  was  plainly  the  purpose 
of  the  L^slature  to  take,  away  fn»n  the 
conndl  of  the  dty  of  Staunton  tbe  power  of 
filling  tbe  office  of  police  justice,  and  to  make 
the  officer  elective  by  the  qualified  votors  of 
the  dty.  No  oOier  change  with  referoice  to 
the  ofilce  is  made  tbe  act  whldi  took  ef> 
f^  June  12,  1906,  supra,  the  office  bdng 
thereby  recognised  and  continued,  but  to  be 
filled  by  the  qualified  voters  at  flu  next  gen- 
eral  election  tor  city  officers  (other  than 
mayor  and  members  of  the  dty  coundl), 
whldi  election,  as  It  happens,  does  not  oc- 
cur unUI  Novemba-,  1009,  and  the  police 
justice  then  to  be  dected  takes  the  office,  for 
the  term  prescribed  by  law,  on  January  1, 
IftlOi.  Oonnsd  for  plaintiff  In  error  do  not 
seem  to  question  the  power  of  the  Legisla- 
ture to  change,  as  it  did,  the  mode  of  filling 
the  office  of  police  justice  for  the  city  oi 
Staunton,  but  earnestly  contend  that,  until  a 
police  justice  fOr  the  dty  Is  elected,  as  pro- 
vided by  tiie  act  of  March  8,  190^  and  his 
term  of  office  begioB,  tibe  act  has  no  effect 
upon  tbe  provision  of  the  charter  of  tbe  dty, 
and  under  Its  provisions  the  conucU  has  au- 
thority to  fill  the  office  until  sudi  officer  is 
elected  as  provided  by  tbe  act  of  March  8, 


1906,  supra,  and  qualifies;  and  that,  although 
tbe  Legislature  directly  or  Indirectly  may 
extend  a  term  of  office  of  an  incumbent,  pro- 
vided the  extension  be  reasmable  and  bs  lu- 
ddttit  to  duinging  the  time  or  manner  of  an 
election,  tbe  Legislature  here  has  exceeded 
its  power.  A  number  of  authorities  are  dt- 
ed  in  support  ct  these  contentions,  but  as  we 
do  not  consider  that  th^  are  applicable  they 
need  not  be  reviewed.  They  an>ly  In  the 
main  only  irtMre  the  legislatlre  Intent  i» 
dearly  to  extend  tbe  term  of  Incumbents  In 
office,  and  not  where  tbe  L^lslatore,  in  the 
bona  fide  exercise  of  its  power  to  deal  with 
munidpal  officers,  nndwtakes  to  postpone  an 
dectlon.  or  to  readjust  the  ctnnmencanent 
of  offldal  term,  or  to  change  the  mode  of 
dectlon  to  an  office^  ThB  more  fiact  that  tbe 
L^slatore,  In  wder  to  make  tlie  diange  of 
tbe  mode  of  filling  tbe  office  of  police  justice 
for  the  dl7  of  Staunton,  thereby  Incldwtally 
continued  an  Incumbent  in  office,  cannot  be 
j  urged  as  a  reason  against  the  exercise  of  the 
!  power  to  change  tbe  mode  of  filling  the 
I  office,  nor  does  the  fact  that  this  inddoitak 
1  continuance  of  tbe  Incumbdit  In  office  for  a 
I  longer  period  than  the  fixed  twm  of  the  of- 
fice under  the  inevlous  statoto  justify  the 
presnmptlm  ol  mala  fides  tm  the  part  of  the 
Leglslatura 

The  authorities  agree  that  In  changing  the 
term  of  an  office^  or  the  mode  of  filling  the 
sam^  an  Inddoital  ecutinuance  of  the  Incum- 
bent in  ofilce  must  not  be  unreasonable,  so 
unreas(matde  "as  to  raise  the  presumption  of 
a  design  substantially  to  derive  the  ofilces 
of  thdr  elective  diaracter,"  but  they  do  not 
fix  any  standard  by  which  tlie  rrasonable- 
ness  or' unreasonaUeness  of  the  ctmtlnuance 
may  be  determined. 

Tbe  rule  is  well  stated  In  Cyc  vol.  16, 
p.  848,  as  tollom:  *'It  Is  within  tbe  province 
of  tlie  Legislature  to  postpone  dections  and 
readjust  the  commencemoit  of  official  terms 
In  ordw  to  do  away  with  frequent  and  un- 
necessary dections,  In  which  case  the  Incum- 
bent may  dther  bold  over,  or  q^al  elections 
may  be  authorised  to  fill  the  vacancies  thus 
occadoned  nntit  the  next  gmeral  election. 
Sudi  stetntes  are  not  In  violation  of  the 
Constitution,  wh^  It  Is  clear  that  the  object 
is  to  regulate  the  time  of  holding  dections, 
and  not  merely  to  extend  the  term  of  incum- 
bents. But,  If  the  legislative  Intent  Is  dearly 
to  extoid  the  term  ot  present  incumbento 
In  office,  the  act  will  fall  within  the  oonstltn- 
tional  Inhibition  of  such  legldatlve  Interfer- 
ence." 

What  Is  meant  In  this  text  by  the  use  of 
the  words  "legislative  tntertrarence"  dearly 
refers  to  the  right  of  local  sdf-govemmoit, 
provided  for  In  section  120  ot  our  Gratstltu- 
tlon  [Va.  Code  1904,  p.  ccxxxlx],  which  is 
as  follows:  "All  dty  and  town  officers, 
whose  election  or  appointment  la  not  provided 
for  by  this  Ck)nstitntlon,  shall  be  dected  by 
tbe  electors  of  such  dtles  and  towns,  or  of 
some  division  thereof,  or  sppolnted  such 
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•otborltlea  tbenot  u  tlie  Geoenl  Assembly 
*haD  designate."  No  one  can  read  oar  pres- 
ent CcHWtJtntloa  and  doubt  that  It  was  the 
porpoae  and  aim  of  tbe  bonoraMe  body  fram- 
ing It  to  geaenllj  provide  agalnat  tlie  fire- 
qoencT  of  dcctlona  made  necessary  bj  tbe 
proTiBkms  of  the  Constltotlon  theretofore  tn 
force  atnce  1870,  and.  reci^nizing  that  tbe 
carrying  out  of  that  policy  by  provisions  In 
tbe  new  Coostltntlon  and  tbe  acts  of  tbe 
General  AaMmbly  enacted  In  pnrsnance  there- 
of would  necessarily  glTe  riae  to  cases  of  the 
diaractCT  of  the  one  we  hare  before  ns, 
section  33  of  the  Omstltiitlon  rva.  Code  1901, 
p.  ccxt] — a  prorlsifm  In  onr  formw  Ccmstltn- 
tlon,  and  found  In  tbe  organic  laws  of  nearly 
all.  If  not  all,  of  tbe  several  states  of  tbe 
Union — was  adopted,  wbic^  provides  that  all 
oiBcers  elected  or  sppolnted  shall  oontlnne  to 
dlscha^  the  duties  of  their  offices  after 
tbe  terms  to  same  have  expired  until  their 
successors  have  qnalffled.  Under  this  prorl- 
slon  and  tlie  general  statute  on  the  subject, 
defendant  tn  error  was  the  Incumbent  of  the 
office  of  police  justice  of  the  eitj  of  Btaonttm 
on  the  2d  day  of  July,  1906,  as  be  bad  been 
theretofore  from  the  let  day  of  July,  1905, 
clothed  with  tbe  powws  and  chatted  with 
the  performance  of  its  duties  nntll  bis  suc- 
cessor Is  duly  elected  and  qualified. 

In  Commonwealth  r.  Drewry,  15  Orat  1, 
tbe  opinion  by  Samuels,  J.,  says:  "I  attach 
no  wef^t  to  tbe  argument  that  tbe  0«ieral 
Assembly  might  prolong  tbe  office  of  an  In- 
cumbent for  a  longer  period  of  time  by  post- 
poning the  term  of  his  successor.  The  exer- 
cise of  a  power  Is  not  to  be  questioned  only 
because  It  may  be  abused.  The  moat  salutary 
iwwers,  plainly  granted,  msy  be  perverted, 
yet  It  would  be  unreasonable  to  bold  that, 
therefore,  those  powers  do  not  exist"  And 
further:  "If  the  beginning  of  the  term  of 
Butts,  successor  of  Drewry,  was  lawfully 
postponed,  then  tbe  Constitution  required 
Drewry,  tbe  Incumbent,  to  continiie  to  dis- 
charge Its  duties." 

After  the  act  of  March  8,  1906,  snpra,  took 
effect,  on  June  12,  1906,  the  successor  of  de- 
fendant In  error  to  the  office  of  police  Justice 
for  tbe  city  of  Staunton  could  not  be  chosen 
until  the  election  to  be  held  November,  1909. 
The  Interim  between  the  expiration  of  the 
regular  term  of  tbe  office,  on  July  1,  1906, 
and  tbe  beginning  of  the  term  of  defendant 
In  error's  successor,  on  the  1st  day  of  Janu- 
ary, 1910,  Is  a  mere  Incident  of  the  change 
mado  In  the  mode  of  filling  the  office,  tbere 
being  no  other  cbange  whatsoever  with  re- 
spect to  tbe  office,  so  that  the  charter  office 
of  police  Justice  for  the  city  of  Stauuton 
remains  exactly  as  It  was,  except  for  the 
fact  that  It  iB  now  elective  Instead  of  appoint- 
ive. This  change  being  clearly  wltbln  the 
(■onstitutlonal  power  of  the  Legislature,  the 
contention  that  the  act  making  the  change 
Is  to  be  suspended  In  Its  operation  until 
tbe  genera)  election  of  November,  1909,  has 
no  ground  to  rest  upon.  To  take  this  vlew 


the  court  would  have  to  boU  tbe  act  of 
Karch  S.  1906,  supra,  coostitntkmal  if  tot 
pended  and  kept  in  abeyance  ontll  tbe  gencnl 
election  tn  November.  1900.  bat  unmusUtutkn- 
al  If  given  effect  90  days  after  tbe  adjooni- 
ment  of  tbe  Legislatore  enacting  ft.    If  tbe 
amtentkn  that  the  act  of  Hazcta  8.  1906. 
supra,  is  nnoonstitatlonal  If  given  effect  ta 
prorided  by  law,  becanse  rlolatlTe  of  tbe 
principle  of  local  self-gorenuiMnt,  could  be 
sustained,  and  tm  lhat  reason  It  be  held  tbat 
It  does  not  take  effect  before  190O  In  order 
to  save  Its  constttutkmsllty,  ttw  repngnancj. 
between  the  act  and  tbe  efaartn  (tf  tbe  cit; 
of  Staunton  would  be  Just  as  great  tn  Novem- 
ber. 1909,  as  ft  Is  now.   If  tbe  cfly  conndl. 
as  plaintiff  in  oror  oontends.  has  tbe  right  to 
elect  each  year  a  police  Justice  ft>r  a  term  of 
one  year  under  the  charter  until  1909,  we 
would  hare  in  office  a  police  Justice  tn  No- 
vember, 1909.  ai^inted  In  tlie  preceding  Jaly 
for  a  term  of  one  year,  and  another  police 
Justice  dected  under  the  act  tn  question,  wbo 
would  be  Mtltled  to  demand  tbe  office  on 
Jantury  1, 1910,  wb&i  tbe  coondra  appointee 
would  have  finished  Just  ooe^ialf  at  bis  term. 
Clearly  had  It  been  Intended  by  tbe  L^is- 
lature  that  this  act  should  not  become  ef- 
fecUve  at  the  regular  time  fixed  by  law.  It 
was  entirely  competoit  tor  It  to  have  said 
80,  and  not  baring  said  so  It  necessarily  be- 
came effectire,  under  the  Oonstitntion  and 
under  section  4  of  the  Code  of  1904,  June  12, 
1906,  as  we  tiare  stated,  and  It  is  to  be 
presumed  that  the  act  was  passed  and  allow- 
ed to  becmne  operatire  with  sectliMi  33  of 
the  Constitution  [Va.  Code  1904.  p.  ccxv]  In 
riew,  and  with  knowledge  on  tbe  part  of 
the  Leglslatnre  that  there  would  be  no  va- 
cancy whaterer  in  the  office  of  police  Justice 
for  the  city  of  Stauntmi  and  no  Interruption 
In  the  public  serrlce,  and  that  the  Incumbent 
in  office  at  the  time  would  continue  to  exer- 
cise the  powers  and  to  dlsdiarge  tbe  duties 
of  the  office  until  the  election  by  the  people 
of  his  successor. 

This  statute  being  ^ectlre  from  and  after 
June  12,  1906,  necessarily  the  provision  of 
the  city's  charter  anthoriztng  tbe  common 
council  to  fill  by  appointment  the  office  of 
police  Justice  becomes  Inoperatlre.  null,  and 
rold.  It  Is  true  that  repeals  by  Implication 
are  not  favored,  and  a  statute  passed  later 
In  time  will  not  be  construed  as  repealing 
a  former  statute  on  the  same  subject  unless 
It  he  clear  that  the  repugnancy  between  tie 
two  statutes  Is  such  that  they  could  not  have 
been  designed  to  remain  equally  In  force, 
but  where  the  co-existence  of  the  two  set^ 
of  provisions  would  be  destructire  of  the  ob- 
ject for  which  the  later  act  was  passed.  It 
is  clear  that  there  must  be  an  Implied  re- 
peal. In  other  words,  where  the  later  stnt- 
ute  embraces  the  whole  subject  of  the  former 
and  Is  plainly  substituted  for  all  forni'-r 
statutes  on  the  subject,  the  former  will  tw 
deemed  to  be  repealed.  Black  on  Interpretn- 
tlon  of  Laws,  p.~116.   Sutherland  on  Stat. 
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Constr.  I  138;  Somen  t.  Com.,  07  Ya.  760, 
33  8.  E.  381,  and  autliorlties  cited. 

Wbere,  however,  It  Is  necesseir  to  hold  an 
earlier  statute  impliedly  repealed  by  a  later 
one,  on  account  of  the  repugnancy  between 
them,  the  extent  of  the  repeal  will  be  meas- 
ured by  the  extent  of  the  necessary  conflict 
or  Inconsistency  between  them.  And,  If  there 
are  parts  or  provisions  of  the  earlier  law 
which  may  stand  as  unafFected  by  the  later 
act,  they  will  not  be  held  repealed  thereby. 
Black  on  Intw,  of  L.,  supra,  p.  116;  Suth^- 
land  on  Stat  Constr.  i|  188,  883,  and  au- 
thorities cited  in  notes. 

Ab  win  be  observed  by  reference  to  the 
act  of  March  8,  1006.  set  out  above,  after 
proTldlng  '*tliat  for  the  city  of  Steonton 
thene  shall  be  mm  police  Justice  and  no 
more^"  it  is  farther  provided  that  "the  said 
police  justice  •  •  •  shall  be  elected  by 
the  qnallfled  Toters  of  the  city  at  the  n^ 
general  election  (other  than  for  mayor  and 
membm  of  the  dty  oonndl)  which  aball 
be  held  after  tiie  pasaage  of  this  act"  It 
then  goes  on  to  make  the  election  r^Iar  by 
proTidlnc  tor  the  holding  of  it  regular^ 
tboreaftv  at  every  xecnrrence  of  soch  gm- 
eral  Section.  Mo  change  of  any  mt  Is 
made  In  the  offloe,  or  in  Its  i»owen  or  dn- 
tlee.  The  existing  <Mce  of  police  Justice 
for  Statmton  is  left  l^^  the  act  exactly  as  it 
was  btf ore,  except  Ufr  the  single  diange  that 
It  is  now  elective  by  the  people  Instead  of 
being  appointive  by  the  council.  To  change 
the  office  only  In  respect  to  the  mode  of 
flllbig  it  moFe  apt  language  to  carry  out 
the  Intent  could  not  have  been  employed. 
There  is  nothing  whatew  in  this  case  to 
suggest  any  other  than  a  legitimate  and 
reasonable  purpose  on  the  part  of  the  Leg- 
islature to  merely  change  the  mode  of  fllllng 
an  office.  The  change  Is  nothing  more  than 
an  amendment  of  the  city's  charter  as  to 
the  mode  of  fllllng  the  office  of  police  Justice. 
Our  view,  therefore,  is  that  from  and  after 
the  act  of  March  8,  1906,  became  operative, 
on  Jane  12,  1906,  there  was  no  longer  any 
power  or  authority  In  the  council  of  the 
city  of  Staunton  to  fill  the  ofllce  of  police 
Justice;  that  the  said  act  necessarily  re- 
pealed the  provlslm  In  the  charter  of  Ihe 
city  by  which  the  council  of  the  cl^  was 
theretofore  authorized  to  fill  said  office;  and 
that  the  appointment  by  the  council  of  plain- 
tiff in  error  to  said  office  on  July  2,  1006,  is 
noil  and  TOid.  Among  the  decisions  of  courts 
of  other  states  in  point,  sustaining  the  con- 
dnirion  we  tiave  reached,  are  Banson's  Case, 
73  Mo.  78;  State  ex  rel.  Crow  v.  Smith  (Mo. 
Sup.)  54  S.  W.  221,  47  L.  R.  A.  660;  Swangur 
V.  Rose  (Ky.)  49  S.  W.  40;  State  v.  Me- 
Naugh  (Ind.  Sup.)'  51  N.  E.  117,  43  L.  R. 
A.  408;  Common  Council  v.  Scbmld  (Mlcb.) 
87  N.  W.  384:  Scott  v.  State  (Ind.  Sup.)  B2 
N.  B.  163;  State  v.  Bailey  (Minn.)  33  N. 
W.  TI8;  Wilson  r.  Olark  (Kan.  Sup.)  65 


Pac  7<»;  State  v.  Simon  (Or.)  26  Pac.  171; 
Slpe  V.  People  (Colo.  Sup.)  66  Pac.  571. 

After  the  case  had  been  argued  and  sub- 
mitted for  decision,  counsel  for  plaintiff  in 
error,  by  a  communication  addressed  to  the 
court,  seek  to  have  us  pass  upon  the  ques- 
tion whether  or  not  the  act  of  March  8, 
1006,  received  on  Its  passage  the  vote  re- 
quired by  secUon  117  of  the  Constitution 
[Va.  Code  1004,  p.  ccxxxviil] ;  that  is,  a  re- 
corded two-thirds  vote  of  all  the  members 
elected  to  eadi  branch  of  the  Ooieral  As- 
sembly. As  authority  for  the  court  now  con- 
sidering the  question,  the  case  of  Sanger  v. 
C.  &  O.  By.  Cq,,  102  Va.  86,  46  S.  B.  750. 
is  relied  on.  In  that  case,  counsel  for  de- 
fendant in  error  did,  after  the  case  had  been 
argued  and  submitted,  call  the  court's  at- 
tention to  the  question  whether  or  not  the 
court  had  Jurisdiction  of  the  cause,  and  the 
court  did  pass  upcm  the  question,  but  that 
was  a  question  of  law  already  before  the 
court  or  of  which  the  court  might  have  taken 
Judicial  notice,  the  question  of  Jurisdiction 
being  an  <^en  question  of  law  in  every  case 
until  the  case  Is  finally  disposed  of. 

In  this  case,  whether  the  act  in  ques- 
tion received  on  Its  passage  the  requisite 
constitutional  vote,  a  question  not  sngggested 
In  the  record.  Is  a  question  of  fact  which 
could  only  be  determined  upon  evidence 
aliunde.  True,  the  question  might  have  been 
determined  In  the  lower  fx>urt  had  It  been 
raised,  upon  record  evidence,  but  like  any 
other  fact  relied  on.  It  had  to  be  proved,  and 
might  have  been  proved  or  disproved  by  the 
introduction  in  evidence  of  copies  of  the 
Journal  of  each  house  of  the  Ooieral  As- 
sembly, printed  as  required  by  law.  Section 
S829,  Ta.  Code  1004.  Thte  question  not  hav- 
ing been  raised,  and  therefore  not  considered 
by  the  lower  conrl;  it  is  not  In  the  record, 
and  we  can  only  consider  the  case,  as  to 
questions  of  fact,  upon  the  record  certified  to 
us  from  the  trliU  court  as  provided  by  law. 

The  Judgment  of  the  fiorpomtton  court  of 
the  dty  of  Staunton  Is  affirmed. 

BUCHANAN.  X,  absent 


BLUB  RIDOB  IiIOHT  ft  FOWBR  00.  T. 
TUTWILEB. 

(Supreme  Court  of  Appenls  of  Virginia.  Nov. 
22,  190&) 

1.  Stbeet  Bailboads  —  Opksation  —  AcnoT* 

Fob  iNJUBira— PtEAniMG. 

A  declaration  alleging  that  while  the  plain- 
tiff, in  the  exercise  of  reasonable  care  on  hia 
part,  was  driving  his  wagon  and  horses  along 
the  street  where  he  had  a  right  to  be,  de- 
fendant a  street  car  company,  throagh  Its 
agents  and  employes,  negligently  ran  its  car 
against  the  rear  end  of  the  wagon  with  such 
force  and  violence  aB  to  cauBe  the  injurioa 
complained  of,  is  sufficient  to  show  the  duty 
of  defendant  to  plaintiff,  (Ond  its  breach. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
Toi.  44.  Street  BailtoadS,  1  224.] 
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&  Wbit  of  Dbbob— B«]obi>— Bnx  of  Bzoep- 

TI0N8— NECKSSnr. 

Where  an  order  of  ttn  trial  court  ihowed 
that  the  defendant  moved  that  the  plaintiff  be 
required  to  file  a  bill  of  particulars,  that  the 
court  orermled  the  motion,  and  that  the  de- 
fendant excepted  to  the  conrfs  action,  no  bill 
of  ezcepticHu  waa  neoeaaary  to  prwent  the  rul- 
ing In  the  reeord  for  rarifiw. 

[Ad.  Not&— For  caaea  In  pobit.  Me  Gent  Dig. 
Tol  8.  Appeal  and  Brtot,  HzSn,  286a] 

S.  FLEADinO— Bnx  of  pABTIOUItUS— Neces- 
BITT. 

In  an  action  for  Injoriea  caused  by  the 
•trikiDg  of  a  wagon  driven  by  plaintiff  by  a 
Btreet  oar,  where  toe  declaration  contained  a  lull 
and  clear  atatement  of  the  plainUfl*8  case.  It 
was  not  error  to  refnse  to  require  a  bill  of 
particulars. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  89,  Pleading,  »  054,  &J 

4.  Btbbbt  Baxlbouw  —  OPEUnOH  —  Nmlx- 

OBRCK  or   BtbEEI  BaILEOAD   GOKFAIfT  — 

EVIDEHCE. 

Evidence  that  plaintiff  was  driving  a  wagon 
along  a  street  railroad  track  on  a  downgrade, 
and  that,  aa  a  car  approached  him  slowl;  from 
the  rear,  it  b^an  to  slip  on  the  rails  and  the 
motonnan  reversed  the  current  and  applied 
sand  freely  to  the  rails,  but  was  unable  to 
stop  the  car  till  it  pushed  against  the  plain- 
tiff's wagon  until  the  pole  of  the  wagon  came 
in  contact  with  the  rear  of  another  wagon, 
breaking  the  pole  and  causing  plaintiff  to  fall 
off  Us  seat  into  his  wagon,  was  insufficient  to 
show  negligence  of  the  street  railroad  company. 

Error  to  Circuit  Court,  Augusta  County. 

Action  by  Samuel  H.  TutwUer  against  the 
Blue  Ridge  Light  &  Power  Company.  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
brlnsB  wror.  Beversed  and  rananded. 

The  declaration^  omitting  formal  parti,  la 
as  follows: 

"Samuel  H.  Tutwller  oomplalng  of  tbe 
Blue  Bldge  Ll^t  &  Powet  OcHupany  of  a 
plea  of  treqnsB  <m  tbe  case,  for  fliti,  to 
wit:  That  heretofore,  to  vlt,  on  ttie  Mb  day 
of  Sqitember,  1905,  at  the  time  of  tbe  com- 
mitting of  the  grievances  hereinafter  com- 
plained of,  the  defendant  waa  tbe  owner  and 
occupier  of  a  cotaln  street  ittUway  trade 
running  tbrougb  the  city  of  Staunton,  Blmg 
Augusta  street,  and  over  and  along  which 
tbe  aald  defoidant  ran  and  operated  Its  abreet 
can  mn  by  electricity,  for  the  purpose  of 
carrylns  paaaengera,  and  It  waa  tbe  duty  of 
tbe  aald  dtfenduit  to  mn  and  operate  its 
said  cars,  through  Its  agents  and  employte, 
with  due  care  and  caution,  so  as  not  to  run 
against  wagons  or  persons  traveling  along 
the  said  street  on,  at,  or  near  the  track  of  the 
said  railway,  and  especially  to  so  control, 
operate,  and  manage  Ite  said  cars  aa  not 
to  Injure  penons  or  to  Injure  or  damage 
wagons  or  tacurses  traveling  along  tbe  said 
street,  but  tbe  Htld  plaintiff  says  that  the 
said  defen^&nt  dlar^rded  Ita  duty,  and  the 
said  plaintiff  says  that,  to  wit,  on  tbe  day 
aforesaid,  to  wit,  the  9tb  day  of  September, 
1905,  tbe  said  plaintiff  was.  In  the  exercise 
of  due  care  on  bis  part,  riding  \n  bis  two- 
borse  wagon,  and  driving  two  horses  belonging 
to  blm  bitched  to  said  wagon  soutb,  along  the 
said  Augusta  street,  in.  tbe  dty  of  Staunton, 


and  that  the  street  on  both  sides  of  the 

street  rallvray  track  waa  crowded  or  blodcad- 
ed  with  wagons  and  horses,  and  that  In  pass- 
ing along  aald  Augusta  street,  between  Fred- 
erick street  and  Main  or  Beverly  street.  It 
was  necessary  tor  the  plaln,tlft  to  drive  In 
the  middle  of  the  street  al<mg  tbe  def  aidant* a 
street  railway  tradt,  and  said  plelntUT  says 
that  while  be  was  driving  along  said  track, 
where  he  bad  the  lawful  rU^t  to  be,  and 
while  in  tbe  ncerdse  of  due  care  and  caution, 
that  the  said  defwdant  company,  tbrouKh  Its 
agents  and  employes  was  running  and  operat- 
ing a  oertoln  one  of  its  can  along  said  street 
railway  track  going  south  and  behind 
plaintiff's  wagon  on  Augusta  street,  and  said 
defendant,  tbronfl^  its  agents  and  emplojtia, 
carelessly,  negligently,  and  recklessly  ran  Its 
said  car  against  tbe  bind  end  of  Ibe  aald 
plalntUTs  wagon  on  said  Augusta  street  be- 
twew  Frederick  street  and  Main  or  Beverlsy 
street,  and  wltb  such  force  and  vtoloice  that 
it  smashed  the  eald  wagon  and  ran  forward 
on  tbe  borses  bltdied  thereto,  stunned, 
bruised,  Injured,  and  seriously  uid  xienna> 
n«itly  damaged  tbe  said  plaintiff,  and  In- 
jured tba  said  plalatlflTs  said  borses^  and 
particularly  Injured  one  of  tbe  said  lioraes 
hitched  to  tbe  said  plalntlfTa  wagon,  and 
seriously  and  itemiancDtJy  Injured  one  of  tb« 
horsea  bitched  to  tiie  said  wagon  ao  tbat 
the  same  was  disabled  altogetber,  and  tba 
Bald  plaintiff  says  that  bla  wasoo  was  ren- 
dered altogether  wortbleea,  tbat  the  wagon 
waa  damaged  to  the  extent  of  fSO,  and  tba 
damage  to  tb«  said  borses  was,  as  plaintiff 
avers,  $100,  and  aald  plaintiff  aaya  that  be 
eqiended  the  sum  of  $30  hi  bavli^  said 
borse  cared  tor  and  treated  by  a  veterinary 
surgeon,  and  aald  plaintiff  saya  tliat  durtng 
tbe  Illness  of  tiie  aald  borae  tbat  be  lost  the 
services  of  the  said  borse  and  thereby  aus- 
tatned  Qieclal  damages  to  tbe  amount  of  $25, 
and  tbe  aald  plaintiff  aaya  that  he  was  seri- 
ously and  permanently  Injured  and  damaged, 
and  says  tbat  tbe  damages  and  Injuries  afore- 
said were  tbe  result  of  tbe  aald  neglect  of 
the  said  defendant  company,  tbrou^  Ita 
agents  and  emplc^fis,  and  that  be  has  ana- 
talned  damages  herefrom  to  the  extent  of 
$1,000,  to  the  damage  of  the  said  plain- 
tiff $1,000.   And  therefore  he  brings  his  snlf* 

J.  M.  Perry,  for  plaintiff  in  error.  Oharlea 
Gurry,  for  defoidant  In  error. 

HABBI80N,  J.  This  action  waa  brought 
1^  Samuel  H.  TutwUer  to  recover  damages 
for  Injurlea  alleged  to  have  been  occaaioned 
the  plaintiff  by  the  negligence  of  the  de- 
foidant  street  car  company.  The  Jury  re- 
turned a  verdict  for  ttie  plaintiff,  which  tbo 
circuit  court,  <m  motion  of  tbe  defendant, 
refused  to  set  aside.  The  Judgment  ren- 
dered upon  tbat  verdict  la  now  before  ua 
for  review. 
The  grounds  of  errmr  assigned  an: 
(1)  That  tbe  demurrer  to  tb«  declaration 
Bbould  have  bem  instiilnod. 
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^  Tbat  the  motton  <tt  the  dtfendont  t» 
nqum  ttw  plaintiff  to  flie  a  tiin  of  partieii- 
Itn  should  have  been  aiutatiwd. 

®  That  the  Twrdlct  aboaUI  have  bean  aM 
•aide  as  amtrary  to  the  law  and  the  arl- 
dence. 

We  an  of  <9lnlon  that  the  dmnmr  to 
the  declaration  was  properly  overmled. 

In  ttie  ease  of  HortensUne  t.  Tl^nla-Caio- 
Ilna  Bj.  Od..  102  Va.  910.  47  S.  B.  006, 
■vhlch  Is  relied  on  In  support  of  the  demarrer. 
It  Is  eald:  *mie  declaration  most  Aow  that, 
from  the  relation  existing  betweu  the  plain- 
tiff and  tiie  defendant,  a  legal  duty  was  owing 
tnm  the  latter  to  the  former,  the  failure 
to  dlscha^  which  caused  the  Injury  fOr 
which  ^e  action  Is  brought,  or  makes  such 
arerments  as  to  the  clrcnm  stances  under 
which  ttM  plaintiff  was  lajnred  as  will  show 
the  existence  of  the  duty  which  It  Is  dalmed 
has  been  neglected  and  which  n^Iect  has 
«ansed  the  plaintiff's  Injury." 

Id  the  declaration  before  us  the  relation 
between  the  plaintiff  and  the  defendant  as 
occupants  of  the  public  highway  Is  made 
•clearly  to  ai^tear.  The  declaratltm  avers 
fully  and  distinctly  the  duty  of  the  defend- 
ant  to  the  plaintiff,  the  breach  of  that  duty, 
and  the  Injuries  resulting  from  that  breach. 
The  n^llgence  of  the  defendant  company, 
which  was  the  breach  of  the  duty  alleged,  Is 
averred  to  be  that  while  the  plaintiff.  In 
the  exercise  of  reasonable  care  on  bis  part, 
was  driving  his  wagon  and  horses  alcmg  the 
street  where  he  had  a  right  to  t»e,  the 
•defendant,  throngh  Its  agents  and  employte, 
had  carelessly,  negligently,  and  recklessly 
nm  its  car  against  the  rear  end  of  the 
plaintiff's  wagon  with  such  force  and  rlo- 
lence  as  to  cause  the  Injuries  complained 
«f.  If  the  aTerments  of  the  declaration  were 
admitted,  there  would  be  no  difficulty  in  na- 
derlng  Judgment  upon  them  for  the  plain- 
tiff. 

We  are  also  of  opinion  that  there  was  no 
-error  In  the  refusal  of  the  circuit  court  to 
require  the  plaintiff  to  file  a  bill  of  particu- 
lars. It  Is  Insisted  that  this  assignment  of 
error  cannot  be  considered  because  the  rul- 
"hif  of  the  court  was  not  made  part  of  the 
record  by  a  bill  of  exceptions.  The  order 
of  the  court  shows  that  the  defendant  moved 
that  the  plahitlff  be  required  to  file  a  bill 
-of  particulars,  that  the  court  overruled  Its 
motion,  and  that  the  defendant  excepted  to 
the  court's  action.  This  Is  all  that  a  bill 
of  exceptions  would  have  shown,  and  It  Is 
cofflclent  Driver  v.  Southern  I^.  Co.,  lOS 
Va.  680,  49  S.  B.  1000. 

There  Is  no  inflexible  rule  with  respect  to 
requiring  a  bill  of  particulars  to  be  flled.  It 
la  a  matter  resting  In  the  sound  Judicial  dls- 
maoB  of  the  court,  end  Its  action  will  not 
be  reversed  unless  plainly  wroneous.  Driver 
y.  Southern  Ry.  Co.,  snpra. 

In  view  of  the  full  and  clear  statement  of 
the  plaintiff's  case  made  In  the  declaration, 
in  do  not  see  that  the  diSfendant  could  have 


been  prejudiced  by  ttm  refusal  of  the  court 
to  require  a  bill  of  particulars  to  be  filed. 

We  are  further  of  opinion  that  tba  circuit 
eonrt  erred  in  refusing  to  set  aside  the  ver- 
dict The  evidence,  which  is  without  con- 
flict as  to  any  matulal  fact,  wholly  falls 
to  show  that  the  defendant  has,  by  any  act 
of  negligence,  rei^ered  Itself  liable  to  the 
plaintiff  fbr  the  Injuries  of  which  he  com- 
plains. 

The  record  shows  that  at  the  time,  ot  the 
accident  Augusta  street,  between  Fredwlck 
and  Ualn  streets,  was  so  crowded  with  wag- 
ons standing  on  both  sides  of  the  street 
car  track  that  only  space  oiough  for  a  car 
to  pass  was  left  Into  this  narrow  passive- 
way  the  plaintiff  turned  with  his  wagon  from 
Fredwlck  street,  going  south  and  downgrade, 
In  the  direction  of  Main  street  The  street 
car  going  south  down  Augusta  street  followed 
at  once,  close  In  the  rear-  of  the  plaintiff. 
Immediately  In  front  of  the  plaintiff  In  this 
narrow  paasi^eway,  goli^  In  the  same  direc- 
tion, was  a  rcMid  wagmL  As  soon  as  the  car 
crossed  Trederick  street  and  started  very 
slowly  down  Augusta  street  between  the  file 
of  wagons  mmtioned  on  ^ther  side,  its  wheels 
commenced  allivlng  on  the  rails  as  If  mois- 
ture or  grease  was  upon  tbem.  The  motor- 
man  realised  at  once  that  the  wheels  wore 
sliding  on  the  rails  and  that  the  car  was 
beyond  his  control,  and  he  commenced  Im- 
mediately to  sound  his  gong  and  to  call  to 
the  plaintiff  to  get  out  of  the  way.  The 
cnrroit  was  reversed  and  sand  freely  applied 
to  the  rails.  Finally  the  plaintiff  was  reach- 
ed, and  the  front  of  the  car.  wbldi  was  still 
moving  slowly,  poshed  up  against  the  rear 
of  ^IntUTs  wagon  and  pushed  It  akmg 
some  IS  or  29  st^;is,  until  the  pole  of  the 
wagon  came  In  contact  with  the  rear  of  the 
road  wagon  In  front,  snapping  the  pole  of 
plaintiff's  wagon,  causing  one  horse  to  fall 
and  the  plaintiff  to  fall  off  of  bis  seat  back- 
wards into  his  wagon.  The  resulting  Injury 
both  to  the  person  and  property  of  the  plain- 
tiff appears  to  have  been  comparatively 
slight ;  he  not  finding  It  necessary  to  call  In 
a  doctor. 

These  facts  furnish  no  suggestion  of  negli- 
gence on  the  part  of  the  defendant  The 
company  was  using  Its  rails  for  the  passage 
of  Its  car  In  a  lawful  manner.  When  It 
found  that  the  wheels  were  sliding  on  the 
rails,  through  no  alleged  fault  of  Its  own,  its 
employes,  who  were  at  their  posts  with  a 
car  properly  equipped  and  all  of  its  appli- 
ances In  proper  condition,  put  on  the  brakes, 
reversed  the  current  put  sand  on  the  rails, 
and  used  every  means  in  their  power  to 
stop  the  car  and  avoid  Injury  to  the  plalntlft. 
The  verdict  of  the  Jury  was  not  warranted 
by  the  facts  proved,  and  was  contrary  to 
the  law  as  laid  down  by  the  court  without 
objection,  for  their  guidance. 

For  these  reasons  the  Judgment  complain- 
ed of  must  be  reversed,  the  verdict  set  aside, 
and  the  cause  remanded  for  a  new  trial. 
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SIPB  V.  TAYLOR  et  al. 
(Sapreme  Court  °22*^*5^^)      Virginia.  Nor. 

1.  I«TMITATION  OP  ACTIONS  —  OOUFUTATIOR  — 
FKNDBNCT  op  liinO&TION. 

Id  1870  a  person  became  a  surety  on  a 
bond  and  died.  In  3871  a  judgment  was  ren- 
dered on  the  bond  against  the  personal  represen* 
tatives  of  the  deceased  surety.  In  18OT  a  de- 
cree was  entered  directing  process  to  Issne 
against  the  principal  and  the  personal  represen- 
tatives of  the  deceased  surety,  and  directing  that 
the  cause  should  be  referred  to  a  commissioner, 
with  instructions  to  settle  the  account  showing 
the  deficiency  for  which  the  surety  was  liable. 
The  proceedings  causing  a  delay  in  enforcing  the 
jadgment  and  determining  the  amount  of  the 
surety's  liability  were  brought  about  by  the  acts 
of  the  personal  represeDtattves,  and  it  was  not 
until  1902  that  a  decree  determiDlng  the  amount 
of  the  liability  on  the  bond  was  rendered.  Eeld, 
that  the  decree  of  1902  was  not  rendered  invalid 
by  lapse  of  time.- 

2.  EXECUTOBS  AND  AdHINISTBATOBS— AOTIONB 

— Limitations. 

In  19<^  suit  waa  brought  against  the  heirs 
and  personal  representative  of  the  deceased  sure- 
ty to  recover  die  amount  of  the  decree.  BtM, 
that  the  liability  of  the  heirs  was  not  barred 
by  limitations,  notwithstanding  Code  1887,  S 
2920  [Va.  Code  1904,  p.  699].  fimiting  the  time 
within  which  a  claim  may  be  proved  against 
the  estate  of  a  decedent  to  five  years  from  the 
qualification  of  his  personal  repreBentativ& 

8.  PunoiFAI.  AND  StmKTT— LUBUJTT— DlS- 
CHABOB  OF  SUBETT— CHANQB  IN  OBLIGA- 
TION. 

A  decree  appointed  a  commissioner  to  sell 
the  lands  of  a  decedoit  The  commissioner  at 
one  sale  sold  a  part -of  the  property  to  one  who 
became  a  surety  for  a  purchaser  of  another  part 
thereof.  Beld,  that  the  person  becoming  a  sere- 
ty  for  the  purchaser  became  a  quasi  party  to 
the  suit,  and  the  decree  confirming  the  sale  was^ 
binding  on  him,  notwithstanding  the  fact  that 
the  decree  changed  the  contract  of  suretyship. 

4.  Saub. 

A  commissioner  appealed  by  the  court  to 
sell  tiie  proper^  of  a  decedent  sold  property 
to  a  purchaser,  who  was  required  to  make  pro- 
vision for  a  cash  payment  of  $2,075  and  to  ex- 
ecute three  bonds  for  $2,075  each  for  the  residue. 
The  cash  payment  due  was  not  paid  in  money, 
but  by  an  order  for  $3,000  given  by  a  third 
person,  ffeld,  that  the  variance  in  the  terms 
complained  of  were  matters  which  should  have 
been  brought  forward  by  the  surety  before  the 
confirmation  of  the  sale  to  the  purchaser,  and 
bis  heirs,  when  sued  for  the  amount  of  the  sure- 
ty's liabUity,  could  not  escape  liability  on  the 
theory  that  the  terms  of  the  sale  were  varied 
without  the  consent  of  the  sniety. 

5.  Patmbhi^Application— Bioirra  op  Sube- 

TIEB. 

The  excess  of  the  amount  of  the  order  over 
the  required  cash  pajrment  could  not  be  applied 
to  the  satlsbicticHi  of  the  bond  In  the  abwmce 
of  an  agreement  between  the  commissioner  and 
the  purchaser  that  any  part  of  the  money  when 
collected  on  the  order  should  be  applied  to  the 
payment  of  the  bond. 

[Ed.  Note. — For  cases  fn  point,  see  Cent  Dig. 
Tol.  38.  Payment.  |  12&] 

6.  STTBBOGATION— SUBBIUS— SCBBOOATION  TO 

Rights  of  Greditobb. 

A  surety  liable  for  only  a  part  of  a  debt 
who  pays  that  part  is  not  entitled  to  be  snb- 
Tocated  to  the  securities  held  the  creditor, 
nnless  tlie  whole  demand  has  been  paid. 

raid.  Note.— For  cases  in  point,  sea  CmL  Dig. 
TsL  4A,  Subrogation,  i  64J 


7.  JuDGUENT— Waives  of  Sebvioe. 

A  purchaser  at  a  judicial  sale  execoted  a 
bond  with  a  surety  securing  a  part  of  the  pur- 
chase price.  The  purchaser  had  previously  sold 
land  to  a  third  person,  who  gave  him  an  order 
for  the  purcliase  price,  which  order  the  purchas- 
er delivered  to  the  officer  making  the  sate  as 

Eart  payment.  The  third  person  aid  not  record 
er  deed  until  after  judgment  had  been  rendoed 
against  the  purchaser  and  the  personal  represen- 
tative of  the  surety  for  the  balance  of  the  pur- 
chase price.  Held  that,  as  the  amount  of  the 
order  had  been  collected  and  applied  to  tbe  pur- 
chase money  due  from  the  purchaser,  the  jnds- 
meut  could  not  be  enforced  against  the  unob 
purchased  by  the  third  person  tot  exonera- 
tion of  the  estate  of  the  surety. 

Appeal  trom  Clrcnlt  Court,  Bocklngfaam 

County. 

Suit  by  George  E.  Bipe,  as  gmeral  receiv- 
er, against  John  W,  Taylor  and  otbons,  heirs 
at  law  of  Zacharlah  Taylor,  deceased,  and 
against  John  W.  Taylor  and  anoth^,  as  the 
personal  r^fresentatives  of  the  decedent 
From  a  decree  dismissing  ttie  bill,  coraiilslii- 
ant  appeals.  Beroned  and  ronanded. 

Jna  E.  Roller  and  Slpe  ft  Harris,  for  ap- 
pellant Hflnuft>erser  ft  HamBberger,  for  ap- 
pellee. 

CARDWELL,  J.  The  decree  bron^t  on- 
der  review  by  this  appeal  Is  the  seqiu^  of  a 
long  drawn  oat  litigation  as  to  Oie  liabllltr 
of  Zactaariali  Taylor  as  surety  for  pnrcbaaers 
of  real  estate  sold  under  the  decree  of  the 
circuit  court  of  Bo<&hic^am  county  In  a 
chancery  cause  Instituted  in  the  year  1869, 
or  ptlOT  thereto,  having  for  Its  object  tbe 
marahalii^  of  the  assets  of  the  estate  of  Jo- 
seph H.  Conrad,  who  died  In  1831.  andlSie  ap- 
plication of  these  assets  to  thedecedentrs  debts. 

In  the  chancoT  came  rrferred  to,  styled 
Banglier's  Adm'r  t.  Conrad's  Adm'r,  a  de- 
cree was  entoed  In  October,  1S88,  apptrfntlng 
cwtaln.  eommJsslffltm  to  sell  the  lazkds  of 
Josqth  H.  Gtmrad,  deceased,  and  <m  ttie  22d 
of  April,  1870^  these  commissioners  sold, 
am<Hig  other  lands,  a  two-thirds  interest  in 
what  was  known  as  the  "Fudge**  tract  to 
X  IL,  William  H.,  A.  F.,  and  Y.  H.  Lam,  at 
the  price  of  $SJ908 ;  the  put^iasm  makliv 
prorUon  for  tiie  cash  psyment  of  one-fourth 
of  the  pnrdiase  mon«y,  and  executing  their 
three  bonds,  eaidi  in  the  sum  of  92,076,  for 
the  residue,  these  bonds  falling  du^  respee- 
tiTely,  at  one,  two,  and  three  years  tttm.  tlw 
day  of  sale.  Upon  the  first  of  these  bonds 
Zacharlah  Taylor  became  co-obligor  with  the 
purchasers  as  Ihelr  surety. 

O^reaftar,  at  the  August  tenn,  1871,  ot 
the  connty  court  of  BocUngham  county,  Zach- 
arlah Taylor  having  departed  this  Ute,  a 
judgment  was  rendered  on  the  bond  upon 
which  he  was  surety  ta  favor  of  Walker  and 
Compton,  two  of  the  oommissloners  (the. 
other  one  havli«  ffied)  who  made  ttie  -  sale 
referred  to,  against  the  Lams,  and  a  aep- 
arate  Judgment  against  John  W.  Taylor  and 
Hiram  H.  Taylor,  administrators  of  Zacharl- 
ah Taylor,  deceased.  And  subssiiuently,  on 
the  23d  of  February,  1878.  after  prefer  pro- 
ceedings iSor  the  puipM^  Am  said  real  estate 
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warn  nmM  for  the  ani«Ul  pnrtAaae  money 
dne  thereon,  and  the  anld  John  W.  Taylor 
became  the  pDrcbaser  thereof  at  the  price 
of  $21.00  per  acre,  tfaerebr  leavlns  a  defl* 
dency  of  approximately  f4,000  on  the  pur 
chase  ^oe  asreed  to  be  paid  by  the  Lama 
at  tile  flrst  sale.  Thra«npon  a  litigation 
arose  betweoi  the  Lams  and  John  W.  Taylor 
as  to  who  was  the  real  purchaser  at  said 
resAlQ,  which  was  not  terminated  until  1882, 
as  well  OS  betwerai  the  creditors  of  Jos^h 
H.  Oonrad,  whose  debts  wen  liens  upon  the 
lands,  and,  of  coarse,  upon  the  fond  arlBins 
from  the  sale  thereof;  and  notably  between 
the  personal  retnesentatiTes  of  Zadiarlah 
Taylor,  deceased,  as  to  the  amount  of  the 
(lefldraicy  and  the  liability  of  the  estate  of 
Zacharlah  Taylor,  deceased,  therefor  on  ac- 
count oi  Ills  Bore^^ip  in  said  flrst  bond  of 
¥%075.  And  so  persistmtly  did  the  personal 
representatlTes  of  Zacharlah  Taylor  resist 
the  ascertainment  of  this  deficiency  and  the 
Ilablltty  of  Zacharlah  Taylor's  estate  there- 
for that  the  litigation  lasted  until  the  year 
1902,  when  a  decree  was  entered  in  the 
cause,  adjud^ng  the  liability  of  the  estate 
of  Zacharlah  Taylor,  by  reason  of  his  surety- 
ship as  afweaald,  to  be  the  sum  of  $2,968^ 
with  interest  on  11.040.02  from  the  24th  of 
September,  1902,  and  the  sum  of  $228^ 
coBts,  after  allowing  the  estate  a  very  large, 
Init  disputed,  credit  claimed  by  the  personal 
represoitatlTes,  thereto  reilering  the  estate 
of  nearly  $4,000  asserted  against  it. 

Upon  a  report  being  made  of  the  first  sale 
of  the  Fudge  tract  of  land.  It  was  ccmfirmed 
to  the  Lams,  and  after  the  resale  of  the  land 
to  John  W.  Taylor  a  controrerey  between  blm 
and  the  lAms  originated  and  continued,  as 
stated,  for  a  number  of  yeara.  After  the 
termlDatton  of  this  controTersy  and  the  com- 
pletlfm  bj  Taylor  of  the  payment  of  his  pur^ 
chase  price  on  September  1,  1886,  a  decree 
was  entered  In  the  cause  on  the  2lBt  of  April, 
18S7,  directing  process  to  Issue  against  the 
Lams  and  their  assignee  In  banknqitcy,  and 
the  personal  representatlTes  of  Zacharlah 
Taylor,  deceased,  and  further  directing  that, 
"when  the  cause  matures  aa  to  these  de- 
fendants, it  shall  stand  referred  to  commis- 
sions Bryan,  with  instructions  to  examine, 
state,  and  settle  (1)  an  account  showing  the 
defldency,  if  any  there  be,  arising  from  the 
sale  of  the  Fudge  tract  to  the  Lams,  and  the 
resale  because  of  the  failure  of  the  purchasers 
to  pay  for  the  same,  (2)  who  are  bound  for 
said  deflclCTcy,  and  out  of  what  assets  the 
same  ought  to  be  paid." 

In  respome  to  this  decree,  Oommlraloner 
Bryan  made  and  returned  Ills  report  on  the 
38th  of  April,  1890,  wherein  he  ascertained 
the  deficiency  and  r^rted  fliat  the  estate 
of  Zacharlah  Taylor  was  liable  for  any  bal- 
ance remaining  unpaid  on  the  first  deferred 
payment,  under  certain  conditions  set  out 
in  the  rq>«t  Thoeafter  the  cause  was  four 
times  referred  to  Commissioner  Liggett;  he 
being  engaged  tt  that  time  in  takhig  the 


account  in  a  certain  other  chancray  causes 
mtltled  Bruce  t.  Dovel,  with  direction  to 
report  upon  the  same  matters  required  to  be 
considered  by  Commissioner  Bryan. 

In  reqtonse  to  each  of  these  referenoea  to 
him.  Commissioner  Liggett  made  full  and 
lucid  r^fts  upon  all  the  questions  presented 
for  consideration ;  and  by  his  fourth  report, 
filed  on  the  24th  of  September,  1002,  he 
ascertelned  and  reported  that  the  amount  dne 
upon  the  Judgment  on  the  bond  In  which 
Zacharlah  Taylor  was  snre^  was,  as  above 
mentioned.  $2,963.38,  with  Interest  on  $1,- 
040.02  from  September  2S.  1002.  and  $223.88 
costs.  Upon  this  r^rt  the  circuit  court 
made  Ite  decree  OTermllng  all  exceptions 
thereto,  and  approving  and  confirmiiv  the  re- 
port ;  and  further  adjudged  and  ordered  that 
the  personal  r^resoitattTes  of  the  estate 
of  Zacharlah  Taylor,  deceased,  pay  out  of 
the  assete  of  the  esteto  of  their  Intestete  In 
their  hands  to  be  administered,  if  any  there 
be,  to  George  B.  Slpe,  general  receiver  of 
the  court,  the  amount  ascertained  to  be  due 
as  above  stated,  and  that  unless  the  recovery 
authorized  Iqr  the  decree  should  be  paid  to 
Slpe,  gmeral  receiver,  wlthhi  30  days  from 
the  rising  of  the  court,  he  should  Institute 
such  proceedings  as  he  might  tie  advised  to 
eiforce  paymeit  of  said  recovery. 

After  fruitless  endeavors  on  the  part  of 
Slpe,  general  receiver,  to  collect  said  reooveiy 
from  the  personal  representatives  of  Zacharl- 
ah Taylor,  deceased,  be.  In  obedience  to  the 
directions  of  the  decree  of  the  court.  In 
Ifay.  1908,  Instituted  this  suit  in  the  circuit 
court  of  Bockingham  connty  against  John 
W.  Taylor,  H.  H.  Taylor,  and  Joseph  F. 
Taylor,  heira  at  law  of  Zacharlah  Taylor, 
deceased,  and  the  said  John  W.  Taylor  and 
H.  H.  Taylor,  as  the  personal  representatives 
of  Zacharlah  Taylor,  deceased,  alleging  In 
his  bin  that  the  heirs  of  Zacharlah  Taylor, 
deceased,  named,  had  recdved  from  their 
ancestor  and  stlU  own  real  estate  of  very 
omislderable  value,  and  that  this  real  estate 
was  asseta  for  the  payment  of  the  decedent's 
debts,  and  charging  that  this  real  estate  In 
the  hands  of  the  heirs  at  law  of  Zacharlah 
Taylor  was  liable  for  the  recovery  authorized 
by  the  decree  of  the  court,  above  mentioned, 
and  praying  that  the  said  parties  be  made  de- 
fendanta  to  the  bill,  and  that  all  proper 
accounte  ml^t  be  tMkm,  eepetdally  an  ac- 
count of  the  Indebtedness  against  the  estate 
of  Zadiarlah  Taylor,  what  assets  of  his 
estate,  real  and  personal,  are  liable  fbr  the 
payment  of  the  said  recovery,  In  whose  hands 
they  are,  and  who  was  liable  therefor,  etc; 

To  this  bin  the  parties  defendant  filed 
their  answers,  as  heirs  at  law  and  as  the 
Iiersonal  representatives  of  Zacharlah  Taylor, 
deceased,  respectively,  accompauying  the  an- 
swers with  voluminous  ^dilblta,  whereupon 
such  proceedings  were  had  that  the  cause 
came  on  to  be  heard  on  the  Tth  day  of 
April,  1005.  on  the  complainant's  bill  and 
the  ezhlblto  and  answers  aforesaid,  the  docu* 
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mentaiy  evidence  filed.  Including  as  mucb  ol 
records  In  the  causes  of  Bruce  v.  Dorel 
«nd  Baug^er  t.  Conrad  as  was  pertinent,  and 
upon  consideration  thereof  the  circuit  oourt 
-entered  the  decree  here  under  review,  dis- 
missing complainant's  bill,  with  posts. 

The  first  question  presented  is  whether, 
imder  the  circumstances  disclosed  by  the  rec- 
ord, the  helm  at  law  of  Zacharlah  Taylor, 
deceased,  were  exonerated  from  the  paymat 
of  their  ancestor's  debt  asserted  liy  reason 
of  the  statute  of  limitations. 

In  the  recent  case  of  Turk  t.  Ritchie,  104 
Va.  687.  52  S.  E.  389,  the  facts  and  circum- 
stances relied  on  to  defeat  the  recovery  of 
the  debt  asserted  were  very  similar  to  the 
facts  and  circumstances  disclosed  In  this 
irecord,  and  the  same  legal  defenses  made  that 
bave  been  u^d  against  the  recovery  sought 
In  this  cause,  viz.,  that  the  circuit  court  of 
Rockingham  county  was  wltliont  Jurisdiction 
to  enter  the  decree  of  the  7tii  day  of  Novem- 
lier,  190i^  In  the  cause  of  Bangher  t.  Con- 
rad, against  the  posonal  represoataUves  of 
.Zacharlah  Taylor,  deceased,  for  tiie  amount 
■due  on  the  bond  of  the  Lams  in  which 
Zacharlah  Taylor  was  surety,  and  Oat  under 
•secUon  2920  of  the  Code  of  18S7  [Va.  Code 
1901,  p^  699],  providing  that  a  right  of  action 
against  the  estate  of  a  decedent  whldi  ac- 
crues after  the  decedent's  death  shall  not 
■continue  longer  than  five  years  after  its 
accrual,  a  recovery  of  the  debt  asserted  Is 
tiarred. 

In  Turk  v.  iUtt^le,  supra,  the  bill  allied 
the  execution  of  a  bond  by  a  principal  and 
sureties,  the  death  of  the  principal  and 
sureties,  and  that  the  orator  and  oratrlx  were 
•mtitled  to  have  the  sum  due  paid  ow  1^ 
the  personal  representatives,  heirs,  and  dis- 
tributees of  the  principal  snd  of  the  sureties, 
parties  defendant,  spedflcally  praying  that 
the  personal  estate  of  the  principal  and  cer^ 
tain  land  covered  by  a  deed  of  trust  securing 
the  debt  be  applied  to  the  payment  of  the 
debt,  and  omdudlng  with  a  prayer  Cor 
general  relief.  Held  that  the  allegations  of 
the  bill  confierred  upon  the  court  Jurisdic- 
tion to  render  a  decree  against  the  perscmal 
representatives  of  the  sureties  under  the 
-prayer  for  general  relief.  In  that  case  there 
had  been  no  <q)portnnlty,  as  argued,  for  the 
iwrsonal  representatives  of  the  deceased  sure- 
ties to  set  iqi  Uieir  defense  In  a  proceeding  at 
law  or  for  a  trial  Jury,  while  la  the  case 
"here  Trior's  personal  representatives  had 
lioth  the  opportunity  to  set  iq>  tiielr  defense 
AS  the  persmial  representatives  of  the  surety, 
Zacharlah  Taylor,  In  a  proceeding  at  law, 
and  for  a  trial  by  a  Jury.  But  it  was,  never- 
theless, held  in  the  first-named  case  t^at  the 
■decree  against  the  posonal  representatives 
■of  tiie  surety  was  a  valid  decree,  the  de- 
cision being  founded  upon  the  fact  that 
Turk's  personal  represratattves  were  put  on 
notice  of  the  liability  asserted  against  them 
In  the  chancery  causa  and  the  decree  over 
against  them  was  not  Inconsistent  with  the 


case  made  in  the  blU,  but  was  In  conformity 
with  the  principle  that,  wh^  a  court  of 
equity  acquires  JurladlcUoa  of  a  cause  for 
one  purpose.  It  will  retain  it  and  do  com- 
plete justice  between  the  parties,  enforcius, 
if  necessary,  t^al  rights  and  applying  legal 
remedies  to  accomplish  that  end;  citing  a 
number  of  authorities. 

The  decision  in  that  case  Is  conclusive  of 
the  question  hwe,  whether  or  not  the  de- 
cree over  against  the  personal  representa- 
tives of  Zacharlah  Taylor  entered  la  Bangher 
T.  Conrad  on  the  7th  of  November,  1002,  Is 
valid;  the  case  here  being  stronger  against 
these  personal  representatives  than  was  the 
cause  of  Turk  v.  Ritchie,  for  the  rrason  tiiat 
the  Judgment  at  law  on  the  purchase  money 
bond  in  which  Zachariab  Taylor  was  surety 
was  not  only  notice  to  his  personal  repre- 
smtattve  of  the  liability  asserted  against  the 
estate  of  their  Intestate,  but  they  were  par- 
ties to  the  cause  of  Bangher  v.  Conrad  and 
had  full  notice  of  all  proceedings  therein 
to  ascertain  and  determine  the  liability  of 
the  estate  of  Zacharlah  Taylmr  for  said 
Judgment 

It  could  not  be  denied  that  the  Judgment 
rendered  In  August,  1871,  against  the  per- 
sonal representatives  of  Zachariah  Taylor, 
could  be  raiforced  at  any  time  wltiiln  20 
years  from  the  date  of  the  Judgment,  and, 
the  bond  having  been  morged  In  the  Jndgmrat 
and  oecution  having  Issued  thereon.  It  Is 
4^r  that  the  Judgment  remained  In  force  for 
20  years.  It  Is  true  that  82  years  elapsed 
before  the  heirs  at  law  of  Zacharlah  Ti^Ior 
•were  Impleaded,  but  this  lapse  of  time  In  no 
way  affteta  the  validity  of  the  decree  at  No- 
vember 7,  1002.  Turk  v.  BlhAle,  suEira. 

The  reports  of  Oommlssloner  Liggett  state 
clearly  and  logically  facta  to  show  that  the 
statute  of  limitations  mnnlng  against  tiie 
Judgment  rendered  In  August,  1871,  against 
the  pwstmal  r^resentatives  of  Zadiarlah 
Taylor,  was  suspended,  and  necessarily  so. 
In  order  to  correctly  and  d^ltely  ascertain 
the  liability  upon  Zachariah  Taylor's  estate 
Iqr  reason  of  his  suretydilp  In  the  bond  up* 
on  which  this  Judgment  wa>  rendered,  for  a 
suflScient  length  of  time  to  make  the  Judg- 
ment a  living  and  valid  one,  enfwceable 
i^alnst  the  heirs  <rf  Zachariah  Taylor  when 
this  suit  was  instituted. 

It  could  not  be  contended  that  the  statute 
of  limitations  has  been  mnnlng  against  the 
Judgment  of  1871  since  the  decree  of  April, 
1887. 

In  Turk  v.  BItdile,  supra,  it  Is  said:  **Tlie 
decree  asserted  by  appellee  beli^  a  valid  de- 
cree, It  settles  all  questions  as  to  the  validity 
of  the  debt  claimed,  and  tiiat  the  debt  was 
not  barred  by  the  statute  of  limitations  when 
the  decree  was  made,**— citing  Brewls  v.  Law- 
son.  70  Ya.  36,  and  Smitii  Y.  Moore,  102  Ya. 
200.  46  S.  B.  826. 

The  facta  stated  In  Gommlasioner  Uggett's 
reporta  diow  clearly  that  the  appellees  here 
have  no  cause  to  complain  ot  delay  In  aacer- 
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talning  the  IlablUtr  asserted  against  their 
tnteetate'B  estate  In  Baugher  t.  Conrad,  be- 
cause of  the  fact  that  the  proceedings  caus- 
ing the  delay  were  not  only  brought  about  by 
the  action  of  Taylor's  perscmal  representa- 
tlTes,  bat  resulted  In  reducing  the  liability 
now  asserted  against  appellees  by  several 
thousand  dollars. 

It  Is  contended,  however,  that  the  provlao 
to  section  2920  of  the  Code  of  1904,  limiting 
the  time  within  which  any  claim  may  be 
proved  against  the  estate  of  a  decedent  to 
Ave  years  from  the  quallflcatlou  cl  hla  per- 
sonal repres^tatlve,  whether  the  right  of 
action  accrued  before  or  after  bis  death, 
applies  to  the  case  her^  becanse  the  heirs 
could  only  have  been  sued  upon  tiie  original 
claim. 

This  contention  cannot  be  suatalned,  for 
the  reason  that  the  Judgmutt  was  obtained, 
and  the  claim  thereby  proved,  against  Zacb- 
arlah  Taylor's  estate  In  August,  1871.  If  this 
construction  of  the  statute  contended  for 
conld  be  maintained,  then  a  Judgment  against 
a  personal  representetlve  on  a  decedent's 
debt  may  be  good  for  20  years  against  the 
personal  estate  and  good  for  only  S  years 
as  against  the  heirs  at  law.  This  Question 
was  settled  In  Turk  t.  Ritchie,  wherein  It 
was  held  that  the  claim  having  been  as- 
sated  against  Turk's  devisees  wltbin  3^ 
years  after  the  rendition  of  the  decree  of 
December  10,  1686,  into  which  the  right  of 
action  oa  the  origliial  debt  was  merged,  the 
proviso  of  the  section  conld  have  no  applica- 
tion. In  this  case  the  decree  of  November  7, 
1902.  was  asserted  within  one  year  l^m  Its 
rendition,  vis.,  In  May,  1906,  and  thla  de- 
cree was  conclusive  of  fhe  question  whether 
or  not  the  debt  was  barred  by  the  statute 
of  llmltetlons  as  against  the  estate  of  Zacha- 
rlah  Taylor.  Therefore  the  proviso  to  sec- 
tion 2920  of  the  Code  has  no  application  to 
the  case. 

It  Is  contended,  however,  by  appellees, 
who,  aa  18  admitted,  received  real  estate 
as  belrs  at  law  of  their  father,  Zacharlah 
Taylor,  liable  for  his  debts,  that  Zacharlah 
Taylor's  estate  is  discharged  from  the  debt 
asserted  In  tills  cause,  because  the  contract 
of  miretyBblp  was  changed  without  hla 
knowledge  or  consent,  and  to  bis  prejudice. 

This  contontlon  Is  not  sustained  by  the 
record.  There  was  no  change  in  the  terms 
of  the  sale  made  to  the  Lams  of  the  Fudge 
tract  of  land  without  the  knowledge  or  con- 
sent and  to  the  prejudice  of  Zacharlah  Tay- 
lor. He  was  himself  a  pm'chaser  of  a  por- 
tion of  tb«  property  sold  by  the  commtsslon- 
em  at  the  same  sale  at  which  the  Lama 
made  their  purchase,  thereby  becoming  a 
quasi  parfy  to  the  suit,  which  purchase 
was  eonflnned  to  talm  by  decree  of  the  81st 
Hbj  of  May,  1870.  the  same  decree  by  which 
the  sale  to  the  Lams  was  conflrmed,  **pro- 
vided  Uie  said  purchasers  comply  wlfli  the 
terms  of  sale  by  paying  one-foartb  cash  and 


executhig  their  bonds  with  approved  secn- 
rlty,  *  •  *  but.  If  any  of  the  porchasers 
fall  to  comply  with  the  terms  of  sale  wlthm 
ninety  days  from  this  date,  then  the  com- 
missioners are  authorized  to  resell  the  prop- 
erty." In  a  subsequent  report  of  the  com- 
missioners they  reported  that  Zacharlah  Tay- 
lor had  executed  his  bonds  with  security  for 
the  purchase  made  i/y  him,  and  that  the 
Lams  had  executed  their  bonds  with  se- 
curity on  one  of  them,  and  had  made  ar- 
rangemento  In  regard  to  the  cash  payntent, 
and  that  the  security  on  the  one  bond  of  the 
Lams — the  bond  for  the  first  deferred  pay- 
ment— was  Zacharlah  Taylor  himself;  and 
tbiB  report  was  cmflrmed  by  decree  of  Sep- 
tember 20,  18T0. 

In  Robertson  v.  Bmlth,  91  Va.  250,  "26 
S.  B.  579.  64  Am.  St  Rep.  723,  It  was  held, 
as  to  "a  Judicial  sale,  though  made  on  t»rms 
dlCFerlng  from  those  prescribed  by  the  de- 
cree of  sale,  yet  the  confirmation  of  the 
report  of  sale  cures  the  Irregularity,  and 
gives  the  sale  the  same  validity  and  effect 
as  If  made  upon  the  precise  terms  of  the 
decree." 

But,  say  appellees,  the  cash  payment  dne 
from  the  Lams  was  not  paid  hi  money,  but 
by  an  order  on  Dovel's  estete  for  $3,000,  giv- 
en by  Mrs.  Burkett  to  the  Lams,  accepted 
by  Dovel's  executors,  and  transferred  by 
the  Lams  to  the  special  receiver  In  the 
cause  of  Baugher  v.  Conrad,  and  no  personal 
security  was  taken  for  the  second  and  third 
deferred  paymente  of  the  Lams'  purchase  of 
the  Fudge  tract.  Therefore  the  terms  of  the 
sale  were  so  varied  without  the  knowledge  or 
consent  of  Zatitiarlah  Taylor,  and  to  bis 
prejudice,  that  he  is  nonvated,  at  least 
to  the  extent  that  he  Is  damnified. 

While  a  surety  baa  a  zlght  to  stand  npon 
the  very  terms  of  his  contract,  and.  If  be 
does  not  assent  to  any  Taction  when  the 
variation  Is  made,  It  is  taM,  the  role  cannot 
apply  to  this  case.  The  variances  In  the 
terms  complained  of,  even  If  material,  were 
matters  which  should  have  been  brought 
forward  Zadiarlah  Taylor,  anKlleea^  an- 
cestor, beftwe  the  confirmation  of  the  sale 
to  the  Lams,  as  we  have  heretofore  Shown. 

The  fnrUier  contention  Is  made  ttat  as 
the  Burfcett  order  for  $8,000,  tamed  over 
by  the  Lams  to  the  commissioners  to  be  col- 
lected and  applied  on  thUr  parchase  money, 
was  greatly  In  excess  of  the  cash  payment 
due  from  Ibe  Lams,  tiie  excess  being  $994.84 
as  of  May  10,  1870,  this  excess  should  have 
been  applied  to  the  hctoA  In  which  Zscibailah 
Taylor  was  surety  and  to  ttie  exoneration  of 
the  surety  to  that  amount  » 

The  Burkett  order  referred  to  was  taken 
by  the  oommlssltmers  who  made  the  first 
sale  of  the  Fudge  land  to  the  Lams,  given 
by  Mrs,  Burfcett  tn  favor  of  the  Lams,  for 
$3,000,  to  be  paid  out  ol  funds  comliq;  to 
Mrs.  Borkett  in  the  salt  of  Bruce  v.  Dovel. 
pending  also^  In  tbe  drcntt  ooart  of  Rocklng- 
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bam  coun^.  the  amonnt  thereof  when  collected 
to  be  affiled  by  the  conunlSBloiiers  to  the 
payment  of  the  pnrcbase  money  owing  by 
the  Lams  for  the  Fudge  land.  There  is 
not  snfflclent  proof  In  this  record  of  any 
valid  agreement  or  understanding  between 
the  commissioners  and  the  Lams,  or  any 
one  else,  that  any  part  of  the  mon^,  when 
collected  on  the  Burkett  order,  was  to  be  ap: 
plied  to  the  payment  of  the  bond  In  which 
Zacharlah  Taylor  was  surety  for  the  liams. 
It  was  doubtless  due  to  the  fact  that  the 
commlsslonerB  considered  that  this  order,  to- 
gether with  the  land  purchased  by  Qie  Lams, 
tbe  title  to  ^wblch  was  retained  as  security 
fbr  the  mqiald  purchase  monc^,  made  it 
unnecessary  to  require  of  the  Lams  personal 
security  tor  the  deferred  payments  of  their 
purchase  mon^  other  than  the  first,  and 
their  action  in  not  reqnlrliv  p»B(ma]  aecuri^ 
for  the  second  and  third  deferred  payments 
was  arorored  and  ratified  Iv  the  court,  with 
Zacharlah  Taylor  before  the  court  as  a  guasl 
party  to  the  cause  In  which  the  Lams  made 
their  purchase.  Here  there  had  been  the 
failure  of  both  debtor  and  creditor  to  exw- 
dse  their  confessed  rl^t  to  direct  the  ai^ll' 
cation  of  the  proceeds  of  tlie  Burkett  order 
when  collected,  whereby  the  court  was-  left 
wltliout  any  peculiar  fact  to  aid  Its  discre- 
tion in  applyiiv  the  money  to  the  discharge 
of  the  Lams^  Indebtedness  In  the  cause,  and  in 
accordance  with  the  well-established  rulegor- 
emlng  In  such  a  cas^  the  court  rightly  ap- 
plied it  to  that  part  of  this  indebtedness 
which  was  tiie  least  secured,  or,  In  other 
words.  In  the  Interest  of  the  creditor.  Pope 
T.  Transparent  Ice  Co.,  M  Va.  79,  20  S.  B. 
940,  and  authorities  (dted. 

The  doctrine  of  subrogation  Invoked  by 
appellees  has  no  application  whatever  to  the 
case.  Zacharlah  Taylor  has  himself  paid  no 
part  of  the  Indebtedness  of  tiie  Lams  fOr 
the  Fudge  land. 

"Even  If  a  surety  Is  liable  for  wly  a  part 
of  the  debt  and  pays  that  part  for  which 
he  Is  liable,  he  cannot  be  subrogated  to  the 
securities  held  by  the  creditor  until  the  whole 
demand  of  the  creditor  Is  satiefled.  *  •  •  " 
Sheldon  on  Subrogation  (2d  Ed.)  |  127; 
Gruhbs  V.  Wysors,  S2  Gnit.  127. 

The  Burkett  order  was  given  by  Mrs.  Bur- 
kett for  the  purchmse  money  for  a  parcel  of 
land  which  she  bought  from  the  Lams  at 
the  time  the  order  was  given,  but  she  failed 
to  record  her  deed  of  conveyance  of  the 
land  until  after  the  Judgment  In  favor  of 
the  commissioners  of  the  court  in  Baugher 
V.  Conrad  against  the  Lama  and  Taylor's 
personal  representatives,  at  the  August  term, 
1871,  of  the  county  court  of  Rockingham 
county,  above  spoken  of,  had  been  obtained; 
and  the  contention  is  mode  here  that,  al- 
though the  amount  of  this  order  had  tteen 
collected  and  applied  to  the  purchase  money 
due  by  the  Lams  for  the  Fudge  tract  of 
land  In  the  suit  of  Baugher  v.  Conrad,  the 


Judgment  In  favor  of  the  commissioners  of 
the  court  In  that  salt  should  have  been  at- 
forced  against  the  lands  so  purchased  by 
Mrs.  Burkett  for  the  exoneration  of  Zacha- 
rlah Taylor's  estate  from  that  Jud^noit.  It 
could  not  be  rsBsonably  expected  that  a 
court  of  equity  would  take  the  value  of  tlie 
land  purchased  by  Mrs.  Burkett  and  also 
subject  the  land  to  the  paymoit  of  the  debt, 
to  the  discbsrge  ot  which  the  value  of  the 
land  had  already  bean  apfdled.  Mo  authori- 
ty In  support  of  this  pnqpositlon  has  been 
cited,  and  none  can  be  found,  so  far  as  we 
are  advised. 

The  forttiw  contention  Is  made  that  by 
a  proper  application  of  the  mraieys  collected 
for  and  on  account  of  the  Lams'  purchase 
of  the  Fudge  tract  of  land  the  bond  in  wbicb 
Zacharlah  Taylor  was  surety  for  them  has 
been  fully  paid ;  but  we  deem  It  unnecessary 
to  enter  Into  a  discussion  of  this  contention, 
as  we  can  find  nothing  In  the  record  to  sus- 
tain It  This  was  a  matter  most  carefully 
considered  by  Commissioner  Liggett  In  mak- 
ing up  his  r^rt  of  the  amount  still  due 
from  the  estate  of  Zacharlah  Taylor  by  rea- 
son of  his  suretyship,  which  was  confirmed 
by  the  court  and  made  the  basis  of  the  de- 
cree of  November  7,  1902. 

With  reference  to  the  last  contention  of  ap- 
pellees, that  the  estete  of  Zacharlah  Taylor 
is  discharged  from  nil  liability  upon  the  bond 
of  the  Lams,  In  which  Zacharlah  Taylor  was 
surety,  because  of  the  laches  on  the  part  of 
his  creditors,  we  need  only  repeat  that  the 
delay  In  ascertelnlng  finally  and  condualvely 
the  amount  of  the  liability  of  Zacbariah 
Taylor's  estate  was  due  to  the  resistance  of 
the  collection  of  the  Judgment  against  the 
Lams  and  Taylor's  personal  r^resoitetlves 
rendered  in  August,  1871,  resulting  in  reduc- 
ing the  amonnt  recoverable  on  that  Judgment 
between  $3,000  and  $4,000.  Under  these  ch^ 
camstances,  appellees  cannot  be  heard  to 
complain  of  delay  In  enfordiqc  the  Judgment 
Turk  V.  Ritchie,  supra. 

It  follows  that  the  decree  appealed  from 
must  be  reversed  and  annulled,  and  the 
cause  remanded  for  fonher  proceedings 
therein  not  inconslst^t  with  the  views  ex- 
pressed In  this  opinion. 


HERRING  V.  WII/rON. 
(Supreme  Court  o^A^guds  of  Virginia.  Nov. 

1.  Nuisance— Phi VATK  Nuibancb— Natubb  of 
Injury— Barkiko  of  Dogs. 

The  howlins  of  doga  and  the  boAinK  ol 
poppies  npou  the  premises  of  their  owner,  when 
they  subject  a  neighbor  and  his  family  to  great 
and  continuous  annoyance  so  that  their  rest 
is  broken,  their  sleep  interrupted,  and  tbey  are 
seriously  disturbed  m  the  reasonable  enJoymeDt 
of  their  Dome,  eonstitete  a  nuisance  which  cqoity 
will  enjoin. 

[Ed.  Note.— For  eases  in  point  see  Onit.  Uig. 
vol.  37.  Nuisance,  i  28.] 
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2.  Said— ABAToanr-^uBuuiicnoN  or  Bqui- 

Tli«  Jurisdiction  <4  «qiil^  to  abate  by  In- 
JnuctioD  a  private  nolBance  resolting  from  the 
barkinf  and  howling  of  dogs,  ia  not  taken  away 
by  a  town  ordinance  claimed  to  afford  a  remedy 
for  whatever  lacmvanlenfle  may  have  been 
ceased. 

[Ed.  Note^For  cases  In  pointy  see  Gent  Dig. 
vel  37,  Nnlaanoe^  1 49.] 

AppetH  tnm  Clreuit  Oonrt,  Boeklni^am 
Coontr. 

Bill  for  InJmKtion  by  one  Wilton  against 
George  Herring.  From  a  decree  granting  the 
injunction,  defoidant  appeals.  Affirmed. 

J.  B.  Stepheiuon  and  H.  W.  Bertram,  for 
appellant   81pe  Jk  Harris,  tor  tDpeUoeL 

KEITH,  P.  Wliton,  the  appellee  In  this 
conrt,  filed  a  bill  lu  the  clrctilt  court  of 
Rockingham  county,  in  which  he  states  tliat 
be  la  a  resident  of  the  town  of  Harrisonburg, 
and  that  contlgoooa  to  him  Is  the  property 
occupied  by  George  Herring;  that  for  three 
ye&ra  past  Herring  has  maintained  on  the 
lot  on  which  he  resides  a  kennel,  about  100 
or  12S  feet  distant  from  Wilton's  residence, 
in  which  he  is  breeding  dogs  for  sale,  having 
at  times  as  many  as  seven  or  el^t,  and  rare- 
ly BO  few  as  two  or  three;  that  the  <3ogB 
keep  up  an  Incesaant  barking.  eq>eclally  dur- 
ing the  night  by  which  the  complainant  and 
his  family  are  so  annoyed  and  disturbed  as 
to  be  prevented  from  obtaining  such  sleep  and 
rest  as  health  requires;  that  by  reason  of 
the  r^itition  of  this  nuisance,  he  has  be- 
come extremely  nervous,  at  times  almost  un- 
fit to  attrad  to  business;  that  the  health  of 
bis  family  is  being  seriously  and  permanently 
Impaired,  and  they  are  being  deprived  of  the 
use  and  enjoyment  of  their  home;  that  he 
has  complained  to  Herring,  but  la  unable 
to  obtain  from  him  any  permanent  relief; 
and  that  complainant  Impelled  by  the  desire 
to  avoid  litigation  between  himself  and  a 
nelghtrar,  has  borne  with  Uie  situation  until 
he  can  no  longer  endure  It  without  serious 
and  permanent  injury  to  the  health  of  him- 
self and  his  family.  He  further  avers  that 
Herring  Is  without  visible  means  to  re^wnd 
In  damages  to  an  action  at  law,  and  charges 
that  any  Judgment  against  htm  commen- 
surate with  the  damage  sustained  will  be 
wholly  nnavalllng.  He  prays  that  Herring, 
his  agents,  etc,  may  be  enjoined  from  keeping 
upon  his  premises  dogs  causing  the  Injurious 
□olses  and  disturbances  complained  of ;  that 
the  nuisance  of  the  kennel  may  be  discon- 
tinued and  abated ;  and  for  general  relief. 

A  t^porary  injunction  was  granted  In 
accordance  with  the  prayer  of  the  bill,  and 
at  a  subsequent  day  the  def«3dant  answered 
the  bill,  admitting  that  for  a  number  of  years 
he  has  been  keeping  a  few  dogs  for  his  own 
pleasure,  and  for  the  profits  derived  from 
their  sale,  but  denying  that  they  have  been 
creating  a  nuisance  to  the  plaintiff  and  bis 
family  or  that  the  dogs  kept  by  him  could 
have  been  a  nuisance  to  any  one  In  a  normal 


condition  of  bealtii  and  nerves.  He  denies 
that  he  has  kept  the  number  of  dogs  with 
which  he  18  charged  In  the  btU,  and  states 
in  detail  the  number  kept  by  him  at  various 
times.  He  denies  that  he  Is  unable  to  re- 
q>ond  In  damages  fOr  any  nuisance  he  may 
have  occasioned;  and  finally  claims  that  the 
pialntUTs  annoyance  Is  due  to  his  nervous 
t^perament,  and  asserts  that  neither  the 
plaintiff  nor  any  memt>er  of  his  family  has 
ever  been  made  lU  or  prevoited  from  attend- 
ing to  badness. 

Upon  these  issues  evidence  was  takrai,  and 
the  case  coming  on  to  be  heard,  the  circuit 
court  perpetuated  the  temporary  Injunction; 
and  Herring  obtained  an  appeal  txom  <ate  of 
the  Judges  of  this  oonrt 

We  think  the  weight  of  evidence  establishes 
that  plalnUff  and  bis  family  were  subjected 
to  great  and  continuous  annoyance  and  dis- 
comfort by  the  howling  and  barking  of  the 
dogs  and  the  whining  of  puppies  upon  the 
premises  of  appellant;  that  their  rest  has 
be^  broken,  their  sle^  Interrupted;  and 
that  they  have  been  seriously  disturbed  in 
the  reascmable  use  and  flaij<^ent  of  tlielr 
home. 

In  Dittman  &  Bei^r  v.  Repp,  60  Md.  516, 
33  Am.  Rep.  325,  Judge  Alvey,  delivering 
the  opinion  of  the  court  saya:  "In  all  such 
cases,  the  question  is  whether  the  nuisance 
complained  of  will  or  does  produce  such  a 
condition  of  things  as.  In  the  Judgment  of 
reasonable  men,  is  naturally  productive  of 
actual  physical  discomfort  to  persons  of  ordi- 
nary solubilities,  and  of  ordinary  tastes  and 
habits,  and  as,  In  view  of  the  circumstances 
of  the  case,  is  unreasonable  and  in  derogaUon 
of  the  rights  of  the  complainant" 

In  Spelling  on  Injunctions,  fi  431,  It  Is  said 
that  "noises  which  tend  to  disturb  rest  and 
quiet  in  the  neighborhood  may  be  restrained. 
♦  •  •  To  warrant  an  Injunction  against 
a  noise  as  a  nuisance  It  must  be  shown  that 
the  noise  Is  such  as  to  produce  actual  physical 
discomfort  to  a  person  of  ordinary  sensibili- 
ties, and  is  unreasonably  and  unnecessarily 
made." 

In  Brill  T.  Flagler,  28  Wend.  (N.  T.)  85T, 
a  case  In  which  Flagler  sued  Brill  for  killing 
his  dog,  and  the  defendant  pleaded  that  the 
dog  was  accustomed  to  come  upon  the  prem- 
ises of  the  defendant  In  the  nighttime  as 
well  as  in  the  daytime,  and,  by  his  barking 
and  howling,  annoy  and  disturb  the  defend- 
ant and  his  family,  speaking  of  this  plea  the 
court  said :  "I  am  of  opinion  that  the  facts 
which  the  plea  sets  up  constitute  a  bar  to 
the  action.  The  demurrer  admits  that  the 
dog  was  In  the  constant  habit  of  coming  on 
the  premises,  and  about  the  dwelling  of  the 
defendants,  day  and  night  barking  and  howl- 
ing, to  the  great  annoyance  and  disturbance 
of  the  peace  and  quiet  of  the  family;  that 
the  plaintiff  was  fully  advised  of  this  mis- 
chievous propensity  of  the  animal,  and  will- 
fully neglected  to  confine  him,  and  that  de- 
fendants, unable  to  ronore  the  nuisance  In 
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any  other  way,  killed  IiIiil  No  other  an- 
tbortty  than  the  nperlence  and  otMBerratlon 
of  emy  man  U  neceaaary  to  enaUe  him  to 
determine  that  the  matters  set  forth  In  this 
plea  constitute  a  private  nuisance  to  the  hi- 
mates  of  a  family,  and,  upon  general  princi- 
ples, Justify  all  reasonable  means  to  remove 
it  It  would  be  modcery  to  refa  a  party 
to  his  remedy  by  action.  It  Is  far  too  dila- 
tory and  Impotent  tor  the  exigaicy  of  the 
casa  Whatsoever  nnlawfolly  annoys,  or 
does  damage  to  another.  Is  a  nuisance,  and 
may  be  abated  by  the  party  aggrieved,  so  as 
he  commits  no  riot  In  the  doing  of  It." 

That  case,  It  Is  true,  was  an  action  at  law, 
but  It  states  clearly  and  forcibly  the  annoy- 
ance and  Inconvenience  arising  from  the  bark- 
ing and  howling  of  dogs,  that  th^  consti- 
tute a  nuisance,  and  In  that  case  excused 
what  would  otherwise  have  t>een  a  trespass. 
It  declares  that  the  remedy  by  action  at  law 
would  be  a  mockery,  and  far  too  dilatory 
and  Impotent  for  the  exigency  of  the  case, 
thus  presenting  a  case  for  the  Interposition 
of  a  court  of  equity.  It  is  true,  also,  that 
In  that  case  the  dog  came  upon  the  premises 
of  the  man  who  shot  him.  It  was,  there- 
fore, somewhat  in  the  nature  of  a  trespass, 
while  a  nuisance  generally  results  from  the 
commission  of  an  act  beyond  the  limits  of 
the  property  affected.  High  on  Injunctions 
(2d  Ed.)  i  m  Especially  Is  this  true  of 
noises,  and  many  other  iiluatratlons  might 
be  added.  Dogs  lu  a  nelghlwr's  yard  may  ef- 
fectually murder  sleep,  and  destroy  the  rea- 
sonable enjoyment  of  a  home. 

It  Is  urged  on  the  part  of  plaintiff  In  error 
that  an  ordinance  of  the  town  of  Harrison- 
burg afforded  an  easy  and  expeditions  remedy 
for  whatever  inconvenience  appellee  may 
have  suffered. 

In  Keily  v.  Lehigh  M.  &  M.  Oo.,  68  Va. 
406.  86  S.  n.  611,  81  Am.  St  736,  this 
court  said:  "Where  courts  of  eQuity  have 
once  acquired  Jurisdiction,  a  sobeequait  stat- 
nte  which  gives  to  or  enlarges  the  Jurisdic- 
tion of  the  commott^aw  courts  over  the  same 
subject,  does  not  deprive  the  equity  courts  of 
ttwlr  Jurisdiction,  although  the  statute  may 
furnish  a  complete  and  adequate  remedy  at 
law,  unless  the  statute  conferring  such  Juris- 
diction uses  problbitoiy  or  restrictive  words." 
And  this  was  reiterated  In  Stelnman  v.  Vic- 
ars, 99  Va.  595,  39  8.  E.  227.  where  it  was 
said:  "Where  courts  of  equity  have  once 
acquired  Jurisdiction,  they  do  not  lose  such 
Jurisdiction  merely  because  courto  of  law 
have  lieen  subseqneutly  authorized  to  admin- 
ister the  same  or  simitar  relief."  Spelling 
on  InJunctlonB.  ss.  398-399. 

We  are  of  opinion  that  a  court  of  equil? 
has  Jurisdiction  in  such  matters,  and  that 
tn  this  case  It  has  been  properly  exercised. 

The  decree  of  the  circuit  court  Is  affirmed. 

BUCHANAN,  absent 


DUES  et  oL  T.  NORFOLK  ft  W.  BT.  Ca 
(Supreme  Court  of ^  Virginia.  Nov. 

1.  Saxab  —  GonsntFCTxoR  or  OonrucF  — 
Time  fob  Deliveet. 

Where  a  contract  for  the  sale  and  deiirerj 
of  cross-ties  to  a  riSilroad  company  fixes  no 
time  for  their  delivery,  tl)e  contract  most  be  per- 
formed within  a  reasonable  time. 

rEd.  Note.— For  cases  in  point  see  Cent 
vol.  43.  Bales,  fi  2]ai 

2.  Saub—Rehedies  or  Selles— AcnoR  fob 

BBEAOH  or  GOnTBACT— iHOTBUCnORS. 

In  an  action  for  breach  of  contract  for  the 
sale  of  cross-ties  to  a  railroad  company,  which 
fixed  no  time  for  delivery,  It  was  proper  to  in- 
struct that  the  Jury,  in  determinii^  what  consti- 
tutes a  reasoaabte  time,  may  consider  the  dec- 
larations of  the  parties,  whether  oral  or  written, 
and  whether  previous  to  the  contract  or  not,  and 
the  conduct  of  the  parties  subsequent  to  the 
contract,  attacbli^  such  weight  to  the  eridcnoa 
as  they  may  detefmtaie. 

3.  Same. 

Where  a  contract  for  the  stde  of  cross-ties 
to  a  raiiroad  company  fixed  no  time  for  their 
delivery,  and  the  raUroad  notified  the  seller 
that  it  would  not  receive  the  ties  after  a  certain 
date,  the  seller  was  entitled  to  recover  damages 
for  breach  of  the  contract  only  In  case  the  date 
fixed  did  not  permit  a  reasonable  ^e  for  per^ 
formance  of  the  contract 

4.  Save— Mbasube  or  Dauaoes. 

Where  a  contract  for  the  snle  of  cross-ties 
to  a  railroad  Is  broken  by  the  railroad,  the  seller 
is  entitled  to  recover  not  merdv  the  diffraence 
between  the  contract  price  and  the  market  price, 
but  the  difference  between  the  contract  price 
and  the  cost  of  making  and  delivering  the  ties. 

iBd.  Note.— For  cases  in  point  see  Gent  Di^ 
.  43.  Bales.  »  1098-11077] 

6.  Jttbt  —  Selection  or  Panel  —  Statutobt 
Pbovisiom. 

Under  Vs.  Code  1904,  fi  3358,  providing 
with  respect  to  a  special  jury  that  from  those 
summoned  by  the  court,  a  panel  of  20  qualified 
jurors  shall  be  made,  from  which  16  shall  be 
chosen  by  lot  It  was  proper  to  draw  out  4  Iff 
lot  and  excuse  titem  frwn  swvlce. 

Appeal  from  Circuit  Court,  Wanren  Comity.  ' 

Action  by  W.  A.  Duke  and  another  against 
the  Norfolk  &  Western  Bollway  Company.  I 
From  a  Judgment  In  favor  of  defendant 
plaintiffs  appeal.  Reversed  and  remanded.  { 

B.  H.  Jackson.  O'Fla^erty  &  Fultoii,  and  . 
El.  Hilton  JacluMn,  for  appellants.  Down-  | 
ing  &  Weaver  and  Marshall  UcGonnlCk,  for  . 

appellee. 

KEITH,  P.  Plaintiffs  In  error,  Duke  and 
Rndacille,  who  were  partners  engaged  In  the  I 
business  of  making  and  furnishing  cross-  j 
ties  to  the  railway  company,  gave  notice  | 
of  motion  for  Judgment  against  the  Norfolk 
&  Western  Railway  Company  in  the  circuit 
courts  of  Warren  county  upon  a  contract  con- 
tained in  a  letter  to  them,  written  by  E.  T. 
Harnett,  the  pnrchasii«  agent  of  the  rail- 
way company,  set  out  in  ttieir  notice,  as  fol- 
lows: 

"Roanoke,  To^  April  Utb,  1908. 
"Mr.  W.  A.  Duke,  Mr.  W.  EL  Rndaeine, 
Front  Royal,  Va.— Oentlenmi:  Referring  to 
the  visit  of  Mr.  W.  A.  Duke  to  my  office  a 
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few  days  ago^  I  would  advise  jou  we  are  now 
In  a  position  to  confirm  the  arrangements 
made  at  that  time — that  U,  that  you  are 
to  dellTcr  to  our  company  the  ten  thousand 
cross-ties  which  yon  have  nnder  contract  and 
are  about  to  make  In  the  neighborhood  ot 
CedaTTllIe,  Front  Royal,  and  Rlverton — and, 
also,  you  are  to  purchase  the  ties  of  Mr.  G. 
H.  Simpson,  who  delivers  at  Llmeton;  and, 
further,  that  you  will  agree  to  furnish  our 
company  in  excess  of  above  figures,  about 
twenty  thousand  cross-ties  which  are  to  be 
delivered  to  the  ilne  of  our  road  between 
Llmeton  and  Charleetown. 

"I  would  further  advise  yon  we  will  ask 
our  genera]  manager,  Mr.  Johnson,  for  passes 
in  your  favor  between  the  above  points. 

"The  prices  we  agree  to  pay  for  these  ties 
will  be  60c.  for  first  class  and  36c.  for  sec- 
ond class.  It  is  understood  that  no  Intlma-' 
tlon  is  to  be  given  by  either  of  you  who  are 
parties  to  this  contract  as  to  the  prices  that 
are  being  paid  for  these  ties,  except  to  par- 
ties daly  authorised  to  accept  same. 

"Please  sign  inclosed  copy  of  letters  signi- 
fying your  acceptance  of  the  above  contract 
and  return  to  me  and  oblige, 
"Yours  tmly. 

[SIsned]  B.  T.  Burnet, 

"Purchasing  AgOTt* 

It  appears  from  this  letter  that  plaintiffs 
in  error  were  to  deliver  to  the  railway  com- 
pany 80.000  ties.  In  addition  to  those  which 
were  to  be  purchased  by  them  from  C.  H. 
Simpson.  After  they  had  delivered  a  con- 
siderable number  of  the  ties  the  purchasing 
agent,  Burnet,  on  the  2gth  of  November.  1903. 
addressed  to  plaintiffs  in  error  the  following 
letter:  "Referring  to  our  arrangements  made 
last  sammer,  whereby  we  gave  you  an  In- 
creased price  for  cross-ties,  I  would  advise 
yon  that  after  December  81st,  1003.  this 
arrangement  will  be  made  void,  and  we  can 
only  accept  cross-ties  at  our  advertised  prices. 

Plaintiffs  claim  In  their  notice  that  they 
were  entitled  to  be  paid,  not  only  for  the 
ties  actually  delivered,  but  that  by  reason  of 
the  refusal  of  the  defendant  company  to 
keep  and  perform  Its  contract  they  were  en- 
titled to  recover  a  la^e  snm  by  way  of  dam- 
ages: and  they  filed  a  bill  of  particulars 
with  tbe  notice  In  which  they  claimed  that 
the  defendant  was  indebted  to  the  plaintiffs 
in  the  nim  of  f727.S3  for  ties  accepted  and 
not  paid  for,  and  In  the  snm  of  10,003.40 
for  damages  for  f aflnre  to  receive  and  accept 
ties  under  tbe  contract  of  April  11,  1008. 
which  were  not  delivered  because  o(  the 
refusal  of  defmdant  to  receive  them. 

TTpon  ttls  notice  Issues  were  Joined,  and  a 
verdict  was  rendered  for  tbe  plaintiffs  for 
the  sum  of  $787.03,  for  ties  delivered,  and 
$106,  damages  for  breach  of  contract  The 
plaintiffs  In  error  asked  the  court  to  set  aside 
this  verdict  as  contrary  to  the  law  and  the 
evidence,  because  of  error  committed  during 


the  progress  of  the  trial  and  In  the  instruc- 
tions given  by  the  court;  but  tbe  court  over- 
ruled the  motion  and  entered  judgment  upon 
the  verdict,  to  which  a  writ  of  wrar  was 
awarded  by  this  court 

It  will  be  observed  that  tbe  contract  set 
out  in  the  notice  fixes  no  time  for  the  de- 
livery of  the  cross-ties,  and  in  such  a  case  It 
Is  plain  that  tbe  contract  is  to  be  performed 
within  a  reasonable  time;  and  It  is  well 
settled  that  It  is  for  the  Jury  to  say  what 
Is  a  reasonable  time,  under  all  the  circum- 
stances of  tbe  case,  under  proper  Instruc- 
tions from  the  court 

In  this  case  the  Jury  were  correctly  told 
that  It  was  left  to  them  to  determine  what 
constitutes  a  reasonable  time,  from  all  the 
evidence;  that  to  this  end  they  may  consider 
the  declaration  of  the  parties  plaintiff  or  of 
the  agents  of  the  par^  defendant,  whether 
oral  or  written,  whether  previous  to  the 
contract  or  subsequent  thereto,  as  well  as  the 
conduct  of  the  parties  subsequent  to  the  con- 
tract, attaching  such  weight  to  such  evidence 
as  they  may  determine.  They  were  further 
told  that  the  burden  of  proof  was  upon  the 
plalntiffii  to  show  that  they  had  performed 
their  contract  In  whole  or  In  part,  and  that 
they  were  excused  from  the  performance  of 
the  contract,  so  far  as  they  had  not  perform- 
ed It.  by  the  wrongful  act  of  the  defendant ; 
that  after  receipt  of  tbe  letter  of  November 
28.  1903,  tbe  plahitlffs  were  excused  from 
any  further  performance  of  the  contract  after 
December  81,  1003.  unless  that  lettw  was 
afterwards  modified  or  changed  by  the  de- 
fendant; and  that  the  burden  of  proof  was 
upon  the  plaintiffs  to  show  that  the  time 
limit  fixed  by  the  letter  of  November  28, 
1903.  to  wit,  December  31,  1003,  was  not  a 
reasonable  time  within  which  to  perform  the 
contract  sued  on. 

The  controlling  question  In  this  case  arises, 
first,  upon  the  admissibility  of  testimony: 
and,  again,  upon  the  Instructions.  We  can 
sufficiently  present  our  views  of  the  law  In 
the  consideration  of  Instruction  No.  6  given 
by  the  court,  which  Is  as  follows: 

"As  to  the  law  applicable  to  the  claim  for 
damages  for  a  failure  on  the  part  of  the 
defendant  to  carry  ont  the  contract  on  lt» 
part,  where  no  ties  have  been  tendered  by 
plaintiffs,  the  court  tells  the  jury  that  the 
liability  of  the  defendant  depends  upon 
whether  the  limit  prescribed  by  tbe  defendant 
within  which  It  would  receive  ties,  was  a 
reasonable  one.  If  the  said  limit  of  Decem- 
ber 31,  1903,  was  not  a  reasonable  one,  then 
the  plaintiffs  are  entitled  to  recover  damages,, 
the  measure  of  which  Is  fixed  by  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket price  as  of  January  1,  1904,  at  the  points 
of  delivery  specified  in  the  contract,  and  by 
the  number  of  ties  of  either  class,  not  exceed- 
ing the  number  set  out  In  plaintiffs*  bill  of 
particulars  of  each  class  capable  of  being  de- 
livered by  plaintiffs  within  a  reasonable 
time.** 
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We  have  seen  that  thlg  Instruction,  bo  Car 
as  It  touches  upon  the  question  of  what  con- 
stitutes a  reasonable  time,  Is  free  from  ob- 
jection; but  we  are  of  opinion  that  it  Is 
erroneous  with  respect  to  the  measure  of  dam- 
ages which  the  plaintiffs  In  error  would  be 
entitled  to  recover  If  the  Jury  were  of  opin- 
ion that  the  time  limit  fixed  by  the  defend- 
ant in  error  In  the  letter  of  November  28, 
1808,  was  not  a  reasonable  oa^  In  a  case 
such  as  this,  the  plaintiffs  are  not  held  down 
to  the  difference  between  the  contract  price 
and  the  market  price,  but  are  entitled  to  re- 
cover the  difference  betweoi  the  contract 
price  and  the  ooet  of  making  and  delivering 
the  ties. 

The  general  principle  is  thus  stated  in 
Hadl<7  T.  Baxendale.  9  Bz.  353:  "Where 
two  parties  hare  made  a  contract  which  <me 
of  them  has  broken,  the  damages  wliich  the 
ottiCT  ought  to  receive  in  raq)ect  to  said  con- 
tract should  be  ancb  as  may  be  fatr^  and 
reasonably  considered,  either  as  arising  na- 
tDraily— that  is,  according  to  the  usual  course 
of  tbidgB— from  such  breach  of  contract, 
or  sDch  as  may  reasonably  be  supposed  to 
have  be«L  in  contemplation  of  Iwth  parties 
at  the  time  ttiey  made  the  contract,  as  the 
probable  result  of  a  breach  of  it** 

And  the  same  principle  Is  announcpd  In 
Grlflln  V.  Colver,  16  N.  T.  4M,  69  Am.  Dec. 
718,  in  wblch  it  Is  said:  "The  broad  general 
rule  la  that  the  party  Injured  Is  entitled  to 
recover  all  his  damages,  budnding  gains  pre- 
vented as  well  as  losses  sustained,  and  this 
rule  Is  subject  to  but  two  conditions:  The 
damages  must  be  such  as  may  fairiy  be  sup- 
posed to  have  altered  Into  the  oontonplatlon 
of  parties  when  th^  made  the  contract- 
that  is.  must  be  such  as  may  naturally  be 
expected  to  follow  Its  violation— and  th^ 
must  be  cotain.  both  In  their  nature  and  in 
respect  to  the  cause  from  which  they  pro- 
ceed." 

So,  In  the  case  of  Stmctaral  Steel  Gar  Com- 
pany, American  Bankruptcy  B^  vol.  18,  p. 
873,  It  Is  held:  "The  measure  of  damages  In 
a  case  like  this  is  the  value  of  the  bargain 
to  the  complaining  party  or  the  loss  which 
the  fnlflUment  of  the  contract  would  have 
prevented,  or  which  the  breach  of  it  has  en- 
tailed. •  •  *  The  general  intoit  of  the 
law  Is  to  put  the  injured  party,  so  far  as  can 
be  done  by  mon^.  In  the  same  imsitlon  as 
If  the  contract  had  been  performed.  Ordi- 
narily the  measure  of  damages  in  such  a  otm- 
tract  Is  the  difference  between  the  price  cem- 
tracted  to  be  paid  and  the  cost  of  manufac- 
ture and  deilTery." 

V  In  this  case  the  contract  upon  the  part 
of  the  plaintiffs  involved,  certainly  as  to  a 
part  of  the  subject  the  process  of  manufac- 
ture. The  plaintiffs  were  to  convert  the 
standing  timber  wtilch  they  owned  or  mlg^t 
purchase  into  ties,  which  th^  were  to  de- 
liver to  tiie  defendant  at  stipulated  prices. 
The  contract  did  not  exclusively  contem- 
plate their  purchase  of  lumber  already  con- 
vcnrted  into  ties  and  the  sale  of  the  ties  to 


the  railway  company,  but  Includes  tlioee 
which  they  were  to  "make,"  which  Involves 
a  change  from  standing  timber  into  ties  to 
be  delivered  at  designated  points  upon  the 
railroad. 

In  Blade  Blver  Lnml>er  C3o.  T.  Warner,  93 
Mo.  874,  6  S.  W.  210,  It  Is  said  that  *^reach 
of  a  contract  between  a  lumber  manufacturer 
and  another,  whereto  the  former  was  to 
manufacture  and  deliver  a  designated  quan- 
tity of  lumber  for  a  qieclfled  price,  by  the 
act  of  Qie  purchaser  In  refusing  to  receive 
the  lumber,  warrants  a  recovery  i^n  Hie 
part  of  the  manufacturer,  as  to  the  lumber 
sawed,  but  not  delivered,  and  the  lumber  not 
sawed,  because  of  the  breach  of  the  contract, 
of  the  profits  which  would  have  accrued  to 
him  but  for  the  refusal  of  the  othw  party 
to  go  on  with  the  contract,  which  would  be 
the  difference  between  the  contract  price  and 
the  cost  of  manufacturing.  Including  tbe  cost 
of  delivery  at  a  ]^aoe  where  It  could  be  sold." 

In  Hale  r.  Trout,  SB  CaL  280,  It  Is  said: 
"One  who  contracts  with  another  to  manufac- 
ture fcK  hhn  a  given  Quantity  of  lumber  by 
a  liven  time  for  a  miecifled  price*  payaUe  at 
the  end  of  eadi  month,  whidi  contract  Is 
broken  the  latter  by  rtfusal  to  pay  for 
lumber  manofhctuied  and  received,  and  re- 
fusal to  receive  any  more  lumbw,  and  a 
declaration  that  the  contract  is  at  an  aid, 
is  entitled  to  recover  the  dlfferoice  between 
the  cost  of  manufacturing  the  lumber  and 
the  contract  price." 

In  Chapman  v.  Kansas  City,  etc,  Co.,  146 
Mo.  481.  48  S.  W.  646,  tt  Is  said:  ''Breach 
by  a  railroad  company  of  a  contract  by  which 
a  contractor  was  to  furnish  it  with  a  large 
anantily  of  ties,  giving  the  eKluslve  rl^t  to 
fumlsb  it  wltb  ties  for  a  designated  j>erlod. 
by  abandoning  the  contract  and  preventing 
its  i»erformance,  authorizes  a  reoor^  l^r 
the  contractor  of  flie  dlfferoice  between  the 
contract  price  and  tiie  cost  of  getting  out 
and  delivortng  tfte  ties  on  the  railroad  right 
of  way  accordli^r  to  the  contract" 

In  Cameron  v.  Whiter  74  Wis.  4aS,  48  N. 
T.  155,  6  U  B.  A.  498,  the  second  ^fUabns 
of  the  case  Is  as  follows :  "Plalntlfh,  having 
contracted  to  sell  and  deliver  sawed  lumber 
to  the  defendant,  pnndiased  the  logs  fnun 
wlildi  sncA  lumber  was  to  be  sawed,  but  be- 
fore any  of  It  had  been  sawed  the  defendant 
notified  them  tttat  he  would  not  fulfill  fbe 
contract  Hdd,  that  ttie  measure  of  damages 
was  the  profits  whldi  the  plabitlfb  would 
have  made  on  the  contract  and  not  the 
difference  between  the  contract  price  and 
the  price  for  whldi  tbvr  afterwards  sold 
the  luipber."  The  court  says  In  the  course  of 
Its  opinim  "that  tiie  profit  wbldi  Uie  plain- 
tiffs could  have  made  on  the  contract  11^ 
th^  had  been  pennltted  to  perft»m  the 
same,  is  the  correct  rule  of  damages,  and  the 
one  most  In  accordance  with  equity." 

In  otmcluslcm,  we  are  of  <vlnion  tliat  the 
contract  sued  on  was  to  be  performed  withhi 
a  reastmable  time;  that  the  Instructions  to 
tlie  Jury  as  to  tb^  ^  ascertaining 
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what  was  a  reatooable  time  were  correct; 
that,  If  the  Jury  abonld  find  npon  the  erl- 
dence  that  the  time  flxetf  In  the  letter  of 
the  porchaahig  agent  of  November,  1908,  was 
a  reasonable  time,  the  plaintiffs  would  not  be 
entitled  to  recorer,  except  for  tlM  actnaUy 
delivered  In  accordance  with  the  ocmtract; 
that.  If  tlie  Ju7  dumld  be  of  (vinloa  that 
under  all  the  drcmnetancee  tbe  time  fixed 
wae  not  a  reaaonablo  one,  the  plalnttfh 
would  be  mtltled  to  recorer  dwmagee  for  the 
breacb  of  the  contract;  and  that  the  nearare 
of  damatM  would  be  the  miEerenoe  betwrnn 
the  omtiact  price  and  the  cart  of  maUiw 
and  deUTerlng  the  tlee  of  each  claas  capable 
of  beinr  dellTered  by  plalntifEi  within  a  rea- 
amable  ttaneu  The  principle  thna  eetabllihed 
would  lOTolTe  the  adrntasUm  of  testimony 
excluded  by  tbe  oonrt  opon  the  fbrmer  trial 
upon  the  theory  that  plalntUb  wen  to  be 
limited  in  their  recorery  to  the  difference  be* 
tween  the  cmtract  price  and  the  market 
pric%  aa  aet  out  In  the  courfa  instmctitm 
No.  6,  and  what  we  hare  aald  will,  we 
prehend,  anffldoitly  Indicate  oor  Tlewa  of 
the  law  upon  the  anlganunte  of  anox  with 
raapect  to  the  exclusion  of  teatUnony  without 
a  particular  dlacuasion  of  tiut  subject 

The  flrst  error  aesigned.  as  to  the  mode 
of  aelectlnff  the  wpeclal  Jury,  la  without 
merit 

Section  8158.  Va.  Code  1001,  piOTldea, 
with  respect  to  a  v^clal  jury,  that  **tiie 
court  diall  order  such  peracna  to  be  eum- 
moned,  as  It  shall  designate  for  the  pur- 
poae^  and  from  ISiose  summtmed  a  puiel  of 
twenty  Qualified  jurors,  free  from  Just  cause 
of  escccptloD,  ahall  be  made,  ttam  whidi  aix- 
teen  Shall  be  chosen  Iqr  lot*' 

In  this  case  4  Jurors  were  drawn  out  by 
lot  and  excused  from  aerrice  «i  the  Jury. 
Tlie  contention  of  plafaitlieB  in  error  la  that 
16  should  hsTe  been  drawn  by  lot  and  the  re- 
malnlng  4  dumld  haTe  beoi  ^discharged. 
Whether  tbe  16  were  drawn  from  the  20  by 
lot  leaving  ttie  4  In  the  box  to  be  dischai^^ 
or  the  4  wore  drawn  from  the  20,  leaving 
the  18  In  tlie  box  fnnn  ^i<di  12  were  to  be 
selected  Iv  plaintiff  and  defendant  alter- 
uately  striking  off  1  until  12  remained,  is 
immaterial,  as  In  either  case  the  Jury  la 
Bdected  by  lot  and  tiie  letter  and  llie  spirit 
of  tbe  atatnte  obeyed. 

We  are  at  t^nlon  ttiat  tiie  Judgment  of  the 
circuit  court  should  be  reversed,  tbe  verdict 
set  aalde^  and  the  canae  remanded  for  a 
trial,  to  be  had  In  accordance  witii  the  viewa 
herein  expressed. 

STONBGA  GOKB  &  COAL  CO.  v.  LOUIS* 
VILM  ft  N.  R.  CO. 

(Bttj^ema  Cenrt  of  Appeals  of  Virginia.  Nov. 

22.  ig06.> 

CORTBACTB  —  COTVnmJXBtX  —  CXBTAIHTT  — 

Tebhtnatiom. 

FlaintitTs  aBsignor.  being  the  owner  of  ex- 
teasiTe  coal  lands  aome  12  miles  from  defend- 
ant's railroad,  d^eodant,  to  induce  the  develop- 
ment of  the  land,  agreed  that  if  plalntiirs  aa- 


aignor  would  develop  tba  land,  and  would  baild 
and  maintain  a  conuectlDK  line  between  its 

Slant  and  a  statloo  on  defendant*!  road,  and  give 
efendant  runnlnR  rights  over  the  same,  defend- 
ant would  transport  coal  and  coke  destined  to 
points  on  its  mala  line  and  empties  over  each 
connecting  lins  free  of  charge.  Held  that  in 
the  absence  of  a  provision  in  the  contract  as  to 
tbe  time  it  was  to  run,  it  was  unenforceable  and 
subject  to  tenninatiw  by  tbe  railroad  CMnDanr 
at  its  electioB. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  U,  Contracts,  | 

Brror  to  Olrcnlt  Oonrt,  Wiae  Ooonty. 

Action  by  Stonsga  OOke  ft  Goal  Oompany 
against  Louisville  ft  NashvUle  Railroad  Oom- 
pany. From  a  judgment  In  favor  of  defend- 
ant plaintiff  brings  error.  Affirmed. 

R.  T.  Irvine.  Bullitt  ft  Kelly,  and  B.  A. 
Ayers,  for  plaintiff  in  error.  Helm  Bruce, 
E.  M.  Fulton,  and  a  T.  Duncan,  for  defend- 
ant In  error. 

BUOHANAN,  J.  This  Is  an  action  of  as- 
snminit  baaed  vooa  a  contract  between  the 
Tlrginla  Goal  ft  Iron  Company  (of  which 
the  plaintiff,  the  Btonega  Coke  ft  Ooal  Oom- 
pany, la  the  assignee)  and  the  defendant  tbe 
Louisville  ft  NashvUle  Ballroad  Oompany. 

The  case  made  by  the  last-amended  decla- 
ration, briefly  stated.  Is  that  tbe  Virginia  Goal 
&  Iron  Company  was  the  owner  of  very  large 
and  valuable  coal  mining  lands  In  Wise 
county,  whIeh*extaDded  from  B^  Stone  Oap 
to  Nortni,  a  tistanoe  of  about  12  miles;  that 
the  Louisville  ft  NaabvUle  Ballroad  Oompany 
bad  attended  Its  line  of  road  flirough  the 
aald  property  with  the  hope  and  eoqiectatlon 
of  transporting  coal  and  ooke  whldi  It  expect- 
ed would  be  mined  and  manufactured  on  tbe 
land;  ttiat  tbe  Virginia  Coal  ft  Iron  Company 
bad  pundwaed  the  property,  which  was  w1m>1- 
ly  undevelt^ed.  as  an  Inveetment  and  was 
entirely  Indiffermt  about  commoicing  its 
apeedy  development;  that  after  the  railroad 
company  had  built  its  road  It  frequoitly 
Importuned  the  coal  and  Iron  company  to 
commence  the  development  of  its  property 
and  made  divers  propositions  aa  to  freight 
rates,  eto.,  which  It  would  give  in  case  tbe 
coal  and  iron  company  did  speedily  develop 
Its  property ;  the  result  of  which  was  that  In 
the  spring  of  1895  the  railroad  company  and 
the  coal  and  Iron  company  entered  into  a 
contract  (whether  in  writing  or  not  does  not 
appear)  whldi  la  aet  ont  in  the  declaration 
as  follows:  •  •  whereby  the  said  de* 
fmdant  company  agreed  that  if  the  said 
Virginia  Company  would  commence  tbe  de- 
velopment of  tbe  said  property  by  opening 
coal  mines  and  building  coking  plants  there- 
on (and  would  continue  to  mine  coal  tbereon 
and  manufacture  coke  therefrom,  either  di- 
rectly or  by  and  through  its  lesseeB  or  as- 
algnees.  and  would  build  and  maintain,  or 
cause  to  be  built  and  maintained  a  con- 
necting line,  or  lines,  of  railroad  up  Callahan 
creek  from  the  yards  of  the  aald  defendant 
company  on  Its  main  line  at  Appalachia.  to 
such  mines  and  coking  plants,  and  would 
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give  or  catue  to  be  gtvea  to  the  defendant 
rnnnlog  rlgbte  over  ttae  same,  free  at  chaige 
to  tlie  def«idanQ,  It;  ttae  said  defendant  com- 
pany, wonld  transport  ftee  ct  diai^  to  the 
said  Vlqelnia  Comiwny,  and  to  any  of  its 
asalgnees  or  lessees,  an  such  empty  can  u 
m^ht  be  needed  for  shipment  of  coal  or 
coke  from  such  mines  or  ovens  over  its  said 
road  or  any  part  thereof,  from  Its  main  line 
of  railroad,  to  wit,  Its  Onmberland  Valley  di- 
vision, to  any  and  all  coal  mines,  and  to  any 
and  all  coke  ovens  which  might  be  erected  or 
constructed.  np<m  the  said  proper^  on  Gal- 
laban  creek  and  the  waters  tiiereot  and 
wonld  likewise  transport  tba  loaded  cars  of 
coal  and  coke  destined  to  points  on  and 
over  its  said  main  lln^  free  of  charge  to 
the  said  V^nla  Gompai^,  and  free  of  cha^ 
to  any  and  all  assignees  or  lessees  of  the 
said  Tlj^lnla  Company,  from  any  and  all 
such  coal  mines  and  coking  idants  which 
might  be  erected  npon  the  said  property  va 
Callahan  creek  or  Its  vraters  ba<^  to  the 
main  line  at  Ai^alacbia.** 

The  declaration  fnrthM'  avers  that  acting 
npOD  the  Bald  agreement,  the  coal  and  Iron 
company  did.  <m  Its  lands  on  the  waters  of 
Callahan  creA  wbldi  do  not  exceed  (10*000 
acns),  open  coal  mines,  erect  coke  ovens  and 
bnlld  a  connecting  line  of  road  flrom  tlie 
same  to  the  railroad  company's  main  line 
at  Appalachla.  a  distance  of  aboot  fonr 
miles ;  that  the  coal  and  iron  company  after- 
wards, In  the  year  1902,  built  a  branch  line 
to  another  coking  plant  also  located  on  the 
waters  of  Callahan  creek;  that  from  the 
time  the  said  agreemoit  was  made^  in  tlie 
year  1S90,  nntll  Blay  1,  1002,  coal  was  mined 
and  coke  manufactured  which  was  hauled 
free  of  charge  ttie  railroad  company  to 
Its  main  line  from  the  coal  mines  and  cok- 
ing plants  of  the  coal  and  iron  company,  as 
provided  for  by  the  said  agre«nent;  that  In 
May,  1902,  tLa  coal  and  Iron  company  leased 
to  the  plaintitr,  the  Stonega  Coke  A  Coal 
Company,  tlie  properties  on  which  the  said 
mines  and  coking  planto  were  located  and 
assigned  to  it  all  the  rights  whldi  tlie  coal 
and  iron  company  had  under  its  contract 
with  the  railroad  oonqimny ;  tliat  on  Decem- 
ber 6,  1902,  the  railroad  company  notified 
the  plalntlfl  that  on  and  after  February 
16,  1906,  It  would  cease  to  fnmlsh  empty 
cars  or  haul  loaded  cars  between  the  plaln- 
tUPa  mines  and  coking  plants  to  Appalachla 
free  of  charge;  and  that  after  the  last- 
named  date  the  railroad  company  failed  and 
refused  to  ke^  and  perform  ito  part  of  said 
contract. 

To  recover  damages  tor  this  alleged  breach 
of  the  contract  this  action  was  Instituted. 
The  circuit  court  sustained  a  demurrer  to 
the  said  am«ided  declaration,  and  rendered 
a  final  judgment  In  favor  of  the  railroad 
company.  From  that  Judgment  this  writ  of 
wror  was  awarded. 

The  first  question  to  be  considered  is 
whether,  under  the  contract  between  the 
parties;  the  defendant  had  the  Hdit  to  termi- 


nate the  arrangemttt  into  which  tiiey  had 
entwed,  upon  reasonable  notice.  It  it  had, 
there  can  he  no  recovery  In  this  case,  and 
the  demurrer  was  properly  sustained. 

The  contract  sued  on  wss  one  for  the  ren- 
dition of  services  on  tlie  part  of  the  rail- 
road company.  There  is  nothiiv  wid  in  tt» 
agreement  as  to  the  time  during  which  It 
should  continua  Does  it;  when  considered  In 
connectloh  with  the  drcumstances  imdet 
whi<di  It  was  made,  fumteh  the  means  a£ 
determlnlnitMs  duratlonT  This  is  essential, 
because/^en  a  contract  calls  fior  tiie  ren- 
dition at  services,  if  It  is  so  far  incomplete 
as  that  the  period  of  its  intended  dnratlon 
cannot  be  determined  by  a  fair  tofCreaice 
frmn  its  provlslms,  either  party  Is  ordinarily 
at  liberty  to  terminate  it  at  will  on  giving 
reasonable  notice  of  his  intention  to  do  bo^ 
This  Is  the  stetemoit  of  the  general  rule,  u 
made  by  the  court  in  Ml8&  Riv.  Legging  Co. 
V.  Robson,  68  Fed.  77S,  779,  16  C.  C.  A.  400; 
one  of  the  cases  dilefly  relied  m  by  the 
plaintiff  to  susteln  its  contention,  and  Is 
Bustelned  by  tbe  authorities. 

While  the  court,  in  construing  a  contract 
may  take  into  view  the  drcnmstances  under 
which  It  was  made,  yet  wben  a  breadi  of  It 
Is  averred,  its  language  must  determine  to- 
what  the  parties  to  it  have  bound  ttiem- 
selves.  Courts  are  not  authorized  to  make 
oontracte  tor  than  or  to  add  any  stipulation 
which  they  have  not  seen  proper  to  tauort. 
What  is  ttiere  In  the  cmitract  viewed  In  the 
light  of  the  circumstances  surrounding  its 
«ecntIon,  which  will  show  Ite  duration? 
Was  it  to  continue  for  any  definite  nnmlwr 
of  years,  or  as  long  as  the  coal  and  Inm  com- 
pany or  Ite  lessees  saw  proper  to  mine  coal 
and  manufacture  ooke^  or  until  all  the  coal 
on  the  10,000  acres  had  beoi  mined  and 
hauled  away,  or  tor  any  otiier  definite  period? 
The  question  Is  not  what  wonld  have  been 
a  reasonable  contract  nor  what  It  may  Iw 
supposed  or  conjectured  the  extracting  par- 
ties contemplated  or  anticipated  when  the 
contract  was  entered  Into ;  bnt  what  did  th^ 
agree  to  as  evidenced  1^  their  contract  It 
may  be  tiiat  the  coal  and  iron  company,  when 
it  entered  into  the  arrangement  expected  It 
to  last  as  long  as  it  or  its  assignees  saw 
ptoper  to  mine  coal  and  manutecture  coke, 
or  until  the  coal  upon  the  lands  on  Oallahan 
creek  was  exhausted;  but  If  it  did,  It  failed 
to  give  that  expectation  the  senctlon  or  bind- 
ing force  of  a  contract  The  parties  to  the 
contract  aeenx  to  have  1^  out  at  oonsldera- 
tlon  ite  duration,  or  at  least  failed  to  make 
it  the  subject  of  omtract  obligation. 

If  It  were  admitted,  as  was  said  Judge 
Strong,  In  Coffin  v.  Landls,  46  Pa.  426,  432: 
"That  neither  of  the  iwrties  contonplated 
a  severance  of  the  rdatitm  formed  by  tiie 
contract  at  the  will  of  the  other  party.  It 
does  not  follow  that  we  are  at  liberty  to  treat 
the  agreauoit  as  cmitalnbtg  a  covenant 
against  It  That  would  be  to  make  an  ex- 
pectation of  resulto  equivalent  to  a  binffing 
engaaemoit  flmt  they  sluH|ld  foUov."  That 
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wu  ft  cue  irtme  one  u  MWt  of  uwtiwr 
contracted  to  sell  lands  of  tiie  latter  In  eon- 
ilderfltloD  of  one>half  the  net  proceeds  of  the 
sates,  and  there  was  no  Btipnlatkm  ta  the 
contract  as  to  Its  duration.  It  wu  li^d  ttiat 
tiie  principal  had  the  right  to  termlnato  It 
atwllL 

A  rase  more  dlrectl7  In  point,  and  which 
Is  sostalned  1^  the  wti^t  of  authority  In 
tills  country,  Is  tiiat  of  Jones  t.  Newport 
Xews  ft  Miss.  Tallar  Co.,  66  Fed.  788,  18 
C  a  A.  96,  decided  hy  the  United  Btatea 
Clnnlt  Court  <tf  Appeals  for  ttie  Sixth  Olt- 
colt  That  was  a  case  In  which  a  railroad 
oMopany  had  entwed  into  a  contract  with 
we  owning  land  adjacent  to  Ita  trade,  ttiat  if 
he  would  bnlld  a-  coal  tipple  and  a  trestle 
therefrom  to  Its  tratik.  It  would  construct  a 
nrltch  thmon  and  thereafter  deliver  coal 
to  him  therb  In  that  case  the  platnttlTa 
contoitlmi  was  ttiat,  as  nothing  was  said  In 
the  agreemmt  as  to  the  time  during  whlcb 
the  switch  dumid  be  matotalned,  the  im- 
plication was  It  was  to  be  maintained  at  all 
times;  1.  e.,  forerw.  But  the  court.  Judge 
Taft  delivering  the  opinion,  held  that  there 
was  no  sncb  implication,  and  afflrmed  the 
judgment  of  Oie  trial  oonrt,  sustaining  the 
demurrer  to  the  declaration. 

In  the  case  of  Bara^  t.  Indiana  By.  Go. 
(Ind.  Sup.)  61 N.  B.  IM,  a  like  concludon  was 
reached.  Barney  was  the  owner  of  a  race 
track,  wbkSi  cost  him  a  large  sum  of  m<m^. 
He  made  an  agreement  wlfli  the  Indiana  Elec- 
tric Railway  Company,  which  operated  a 
itreet  railway  In  13ie  city  near  hla  toadc,  by 
wUdi  Barney  was  to  purchase  suffldoit  steel 
rails  to  extend  the  railway  cfHnpany%  lines 
out  to  his  tratik,  he  donating  $B00  of  the  price 
of  the  ralla,  and  to  be  paid  back  tiie  remain- 
der of  the  price  out  of  flie  dally  rsc^pto  of 
tbe  railway  eompKoy.  He  furnished  the  rails 
■nd  paid  his  1000  tomurd  the  price  ttwreof. 
The  cimipany  laid  Its  track  out  to  the  race 
course^  and  It  and  Ito  successors  operated 
the  road  for  several  years,  whei  the  railway 
company  to(dE  Ite  rails  and  destroyed  Its 
track.  Barney  claimed  that  the  rwnoval  of 
the  track  waa  a  breach  of  the  contract  The 
court  held  that  It  waa  not,  and  In  discussing 
that  quefltl<m  said:  "If  the  company  waa 
vHiing  to  <9erate  the  road  mentioned  fbr 
any  deftnlto  period,  end  ainwllant  so  desired, 
sndi  a  clause  should  have  been  Incorporated 
In  the  contract  Aa  the  ocmtract  does  not 
fix  any  definite  time  dnrhig  which  tiie  com- 
lumy  should  operate  ^  road,  the  right  to 
determine  that  question,  so  far  as  the  ap- 
pellant Is  conconed,  ronatned  with  the  com- 
pany." 

Baldwin  V.  Kansas  CMy,  etc..  By.  Co.,  Ill 
Ala.  515, 20  SouttL  M9,  waa  an  action  against 
a  rallrcttd  company  In  which  the  plaintiff 
claimed  damages  because  the  defendant  hav- 
ing contracted  to  put  to  a  switeh  and  aide 
track  at  a  sand  pit  owned  by  the  platotlfl, 
and  to  haul  sand  from  such  pit  at  a  certain 
Drice  pa  car  load,  after  putting  In  the 


switch  and  side  track  as  agreed  upon,  and 
hauling  fbB  sand  at  the  stipulated  rate  fbr 
a  long  time.  Ignored  the  contract  pnt  up 
the  freWit  rate,  and  afterwards  tore  up  the 
switdi  and  side  track.  The  court  sustained  a 
demurrer  to  platotlfTs  oonq>latot  on  the 
ground  that  the  contract  was  not  enforce- 
able because  of  ite  uncertototy  and  of  Its 
betaig  determinable  at  the  will  of  either  party. 

See  the  following  cases,  where  the  prin- 
ciple controlling  Uie  courts  to  the  cases  cited 
above  Is  recognised:  WUlcox,  ete.,  Co.  v. 
Bwlng.  141  U.  S.  627,  12  Snp.  Ct  M,  80 
L.  Ed.  882 ;  Marble  v.  Standard  OH  Co.,  100 
Mass.  B53,  48  N.  E.  788;  Bates  Machine 
Co.  V.  Bates  (IlL)  61  N.  B.  618;  IrUh  v. 
Dean,  88  Wla.  662;  Anderdtoe,  etc.,  Co.  v. 
Plumb,  182  Pa.  463.  88  AtL  480 ;  Fhlla.,  etc., 
R.  Co.  V.  Blver  Fnmt  B.  Co.,  168  Pa.  8S7, 
81  Aa  1098;  Cbrlstenaon  v.  Borax  Co.,  26 
Or.  802,  88  Vnc  127;  Lambre  v.  Sloss  Inm 
&  Steel  Co.,  118  Ala.  427,  24  South.  108; 
Mercantile  Trust  Go.  v.  Columbus,  etc.,  B. 
Co.  (a  O)  90  red.  148. 

The  cases  dilefly  relied  on  by  the  idato- 
tlfl  to  sustato  Ite  ccmtmtkm  on  the  question 
under  oonsidentlon  are  Mlsa  Blv.  Logging 
Go.  V.  Bf^Mon,  anpra,  and  Oreat  Moitiiem  By. 
Ca  V.  Mandiester,  etc.,  Bj.  Oo^  S  De  Gex  & 
McNagbten  A  0<nrdon,  188;  7  Eng.  ft  Irish 
Appu  660.  The  former  of  these  cases,  so  far 
as  It  sustains  tlie  plalntUfs  contention,  is  to 
conflict  with  the  wtf  gbt  of  authtwltr  to  this 
country,  and  besides  was  based  largely  upon 
the  fact  that  the  contract  In  that  case  was 
a  settlonent  ot  past  dlfferoices  betwom  the 
partiea,  and  If  the  contract  the  court  said, 
could  be  terminated  at  plearare  by  either 
party,  it  might  prove  a  very  Inadequate  con- 
sideration for  the  aettlement  ot  claims  grow- 
ing out  of  past  transactions  whkdi  had  beea 
surrendered  and  discharged  when  the  con- 
tract was  altered  into. 

The  case  of  the  Great  Northern,  eta,  I^. 
Go.  V.  Manchester,  etc,  By,  Co.,  to  which  the 
decree  of  the  lower  court  was  affirmed  by  the 
House  of  Lords,  does  not  as  It  seems  to  us, 
sustain  the  plalntlfTs  contention.  The  agree- 
ment to  that  case,  which  It  was  h^d  was 
permanent  and  not  determinable  by  either 
party  upon  notice,  was  a  contract  between 
two  railway  companies.  1^  whldi  It  waa 
provided  that  one  of  them  should  have  run- 
nii^  powers  over  the  Itoes  of  the  other,  sub- 
ject to  certeto  regulations.  The  dblet  con- 
sideration for  the  agreement  was  an  advance 
of  m6ney  liy  the  company  acquiring  the 
mnuing  powers.  Itie  grounds  upon  which 
the  House  of  Lords  based  Ite  decision  were 
that  while  there  was  no  egress  contract  as 
to  Ite  duration,  all  the  provisions  of  the 
agreement  showed  that  it  was  a  permanent 
and  not  a  tormtoable,  agreMsait;  that  the 
running  powa«  acquired  by  It  might  have 
been  obtetoed  through  the  Board  of  Trade 
under  tb&  English  railway  act  without  the 
consent  of  the  other  company,  which  powen 
wh»  obtelned  would  have  been  oontlnulng 
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and  could  not  have  been  terminated ;  f  and 
that  the  agreement  In  no  way  resembled  con- 
tracts of  partnwablp  or  of  hiring  and  serr- 
Ice.. 

We  are  of  opinion  that  there  la  no  error  In 
the  Judgment  complained  of,  and  that  It  must 
be  affirmed. 


NOBFOLK  ft  W.  BT.  CO.  t.  MeDONALD'8 

ADM'X. 

(Sapreme  Conrt  of  Appeals  of  Ylrslnla.  Not. 

22.  1906.) 

1.  Habteb  akd  SEBVAifT— Death  or  Sibtakt 

— NeOUOBNOE  of  MAffTEB. 

Where  an  employ^  of  a  railroad,  engaged  In 
removinc  rails  from  a  car  by  means  of  a  rope 
and  hooks  attached  to  the  rails  of  a  track  and 
a  rati  on  the  car,  was  strnck  and  killed  bj  the 
hook  attached  to  the  rail  of  the  traA  because 
of  Its  straightening  out  and  flying  up  when  the 
rail  on  the  car  was  caught,  the  accident  happen- 
ing so  quickly  that  the  time  could  not  be  esti- 
mated even  In  seconds,  this  did  not  show  the 
railroad  guilty  of  negligeace,  conceding  that  the 
engine  was  out  of  order,  that  tlie  fireman  who 
Iinndled  it  was  incompetent  to  disdiarge  the 
duties  of  an  engineer,  and  that  there  was  an  in- 
soffident  numbw  <A  onployfis  engaged  in  unload- 
ing the  raJli. 

[Ed.  Note.— For  cases  In  point,  see  Gent.  Dig: 
vol.  84,  Maater  and  Servant.  I  955.] 

2.  Save— ETiDKncE— BtmoER  of  Proof. 

In  nn  action  for  cauainn  the  death  of  an- 
employfi  of  a  railroad,  the  burden  is  on  the  plain- 
tiff to  show  negligence  of  the  railroad. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84.  Master  and  Semnt,  1  895.] 

Error  to  Clrcnlt  Court,  ClaAe  Connty. 

Action  by  the  admlnlstralrlx  of  Alexander 
McDonald  against  the  Norfolk  ft  Western 
Ballway  Company.  From  a  judgmoit  In 
favor  of  plaintiff,  d^endant  anieals.  Re- 
versed and  remanded. 

O'Plaherty  &  Fulton  and  Robert  F.  Leedy, 
for  plaintiff  In  wror.  Joseph  I.  Doran  and 
Marshall  McCormldc,  for  defendant  in  error. 

CABDWELL,  J.  This  action  was  brought 
by  the  administratrix  of  Alexander  McDonald 
to  recover  from  the  Norfolk  ft  Western  Rail- 
way Company  damages  for  the  alleged  neg- 
ligent killing  of  plaintiff's  Intestate.  McDon- 
ald was  a  conductor  In  the  employ  of  the  de- 
fendant company,  and  bad  absolute  and  com- 
plete charge  of  a  constmctlon  train,  which 
was  unloading,  at  the  time  of  the  Injuries 
of  which  he  died,  85-pound  steel  rails.  The 
rails  were  loaded  In  a  stock  car,  and  had 
been  shipped  from  the  factory  in  that  car, 
and  had  to  be  gotten  out,  and  the  question 
was  bow  to  get  them  out  most  conveniently 
and  safely.  The  defendant  company  had 
adopted  the  preceding  year  the  method  of 
unloading  these  rails  by  means  of  a  rope 
Hbout  50  feet  long  with  an  iron  or  steel  hook 
to  each  end.  One  hook  was  placed  under 
the  rait  of  the  track,  and  the  other  was 
fastened  in  a  bolt  bole  In  the  rail  on  the 
car.  The  train  at  the  time  conslBted  only  of 
the  et^ne  and  two  stock  cars,  attached  to 


the  front  of  the  engine;  the  engine  In  pro- 
pelling the  cars  along  the  line  of  railway 
moving  backwards.  In  unloading  the  rails, 
McDonald  had  the  direction  of  the  work  to 
be  done  and  the  movement  of  the  engine  and 
cars  badEward  and  forward,  and  this,  under 
the  rules  of  the  company,  was  his  whole 
duty.  When  the  rope  was  placed,  as  stated, 
with  the  book  on  one  end  nndw  the  rail 
on  the  track  and  the  other  fastened  In  a 
bolt-bole  In  the  rail  on  the  car  which  at  the 
moment  was  to  be  polled  out  of  the  rear 
end  of  the  car  and  thrown  on  the  ground, 
the  man  who  had  placed  the  book  under  the 
rail  of  the  track,  just  as  the  oiglne  had 
been  signaled  forward,  dlscovarlng  that  It 
was  straightening,  cried  out  to  McDonald 
"Whoa" ;  thereupon  McDonald,  who  had  him- 
self placed  the  hook  In  the  end  of  the  rail 
in  the  car,  and  had  stuped  back  from  the 
car  some  eight  or  ten  feet,  holding  on  to  the 
ro[>e  with  his  right  hand,  signaled  with  his 
left  hand  to  the  man  In  charge  of  the  engine 
to  stop,  and  the  engine  was  stopped,  bat  be- 
fore this  was  accomplished  the  hook  under 
the  rail  pulled  out  and  flying  bade  In  the 
direction  of  the  car  struck  McDonald  on  the 
back  of  his  head,  inflicting  an  Injury  from 
which  he  died  In  a  few  moments. 

The  essential  grievances  stated  In  the  dec- 
laration are  that  the  d^endant  company 
failed  to  provide  suitable  and  safe  appliances 
to  be  used  In  the  work  required  to  be  done 
on  the  occasion  of  this  accident;  that  a 
sufllclent  number  of  competent  employfia  to  do 
this  work  were  wanting ;  and  that  the  meth- 
od adopted  by  the  defendant  company  for 
unloading  the  rails  from  the  car  was  an 
unsafe  method. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  the  damages  at  $6,000,  and 
thereupon  the  defendant  company  moved  for 
a  new  trial  upon  the  ground  that  the  verdict 
was  contrary  to  the  law  and  the  evidence, 
and  for  other  reasons;  but  the  court  over- 
ruled the  motion,  and  gave  jndgmoit  for 
the  plaintiff,  to  which  action  of  the  court 
the  defendant  company  duly  excepted,  and 
the  case  Is  now  before  us  for  review  upon  a 
writ  of  «Tor  awarded  the  defeidant  com- 
pany. 

We  are  of  opinlcm  that  in  no  aspect  of 
the  case,  under  the  evidence  adduced,  was 
the  plaintiff  entitled  to  recover,  and  in  this 
view  It  is  unnecessary  to  consider  any  other 
assignment  of  error  than  the  refusal  of  the 
court  to  set  aside  the  vwdlct  u  contniy  to 
the  law  and  the  evidence^ 

As  we  review  the  evidence  It  will  clearly 
appear,  we  think,  that  if  It  were  conceded 
that  the  engine  in  use  at  the  time  was  out 
of  order,  Its  air  brakes  not  working;  that 
the  flreman,  who,  at  the  time,  was  handling 
the  enfflne,  the  engineer  having  necessarily 
to  step  aside,  was  Incompetent  to  discharge 
tbe  duties  of  an  engineer;  and  that  the  de- 
fendant company  did  not  have  engaged  in 
tbe  work  of  unloading  these  rails  a  aoffld^t 
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number  of  competent  employ 6a  to  do  sucb 
voric,  th^e  Is  not  tbe  slightest  foundation 
for  tbe  coutentlon  that  tbe  unfortunate  oc- 
currence In  wblcb  McDonald  lost  bla  life  was 
brougbt  about  from  either  of  those  causes. 
Xor  la  It  necessary  to  determine  whether  or 
not  McDonald  was,  at  tbe  time  of  his  Injur/, 
at  work  In  tbe  line  of  his  duties. 

As  stated  in  tbe  outset,  the  rails  belnc 
unloaded  at  the  time  were  In  a  stock  car, 
and  had  been  shipped  from  the  factory  In 
that  car,  and  a  -witness  for  the  plalntUt, 
Waters,  who  was  In  the  best  position  from 
wbldi  to  have  observed  ]ust  what  happened 
on  the  occasion  when  McDonald  lost  bis 
life,  after  stating  that  the  work  of  un- 
loading the  rails  was  simple,  requiring  no 
great  art  lo  tbe  doing  of  it,  that  the  rope 
and  the  hooks  used  were  of  suffldMit 
strength  and  that  the  doing  of  this  work 
could  be  learned  In  a  tew  minutes,  because 
it  simply  conalated  of  placing  one  ha&k  In 
one  place  and  another  hook  In  another 
place,  and  when  that  was  acc<»npllshed  tbe 
work  was  over  and  fbe  &aplay6  got  out  of 
the  path  of  danger,  If  fliere  was  any,  de- 
scribee the  occorreoce  as  follows;  "Mr. 
McDonald  was  carrying  tbe  fkont  aid  of 
the  rope,  and  booking  under  the  rail  undor 
the  ear,  and  was  carzylng  the  hind  end  of 
It  and  put  It  under  the  rail  under  tbe 
track,  and  I  always  h^  my  feet  agftlnst 
tbe  hook  until  the  raU  started  out  of  tbe 
car  always,  to  keep  it  from  sliding  out  or 
anything,  and  X  had  my  feet  against  the 
hook,  and  I  felt  it  give  under  my  feet,  and 
I  looked  down  and  saw  It  was  straightening 
out,  and  I  looked  at  the  car  and  saw  that 
the  rail  wan't  emning  out,  and  I  hollered 
'Whoa,'  and  Mr.  McDonald  gave  the  signal 
to  the  oiglneer  to  Shut  off,  yon  know,  and  T 
felt  the  hook  still  giving  undw  my  feet,  and 
I  Just  took  my  eyes  off  and  stepped  off 
down  on  the  ballast  orer  the  rail  behind  me. 
and  wheo  I  looked  up  Mr.  McDonald  was 
going  down  the  bank.**  This  witness  fur^ 
tbtt  states  that  the  whole  thing  was  done 
BO  quickly  that  be  could  not  calculate  it 
even  in  seconds,  and  that  the  rope  and  hooks 
at  etOier  end  were  of  snfflcloit  steength  to 
do  tbe  work  In  wUdi  they  were  engaged. 
It  further  appears  that  tbe  wbole  trouble 
grew  out  of  the  eaA  of  the  rail  catching  on 
one  of  the  stanchions  or  ti^rlgbt  pieces  of  the 
car.  It  was  the  end  of  the  rail  In  wblch 
McDonald  bad  placed  tbe  book,  and  If  there 
was  danger  of  tbe  mil  so  hanging  no  me 
could  have  known  It  better  flian  McDtmald 
hfnutelf.  When  he  was  notlOed  by  Waters 
that  something  was  wrong,  he  Immediate^ 
signaled  t3ie  man  on  the  engine  to  stop,  and 
this  man  (Koontz),  who  was  examined  as  a 
witness,  states  that  he  did  stop  the  engine, 
and  upon  cross-ezamlnatlon,  thousii  relnct- 
anUy,  says  that  he  stopped  It  Immediately, 
Us  whole  testimony  being  to  the  effect  that 
It  was  stopped  as  soon,  as  Instantaneously, 
as  it  could  liaTe  been  stopped  If  It  bed  been 


In  charge  of  the  most  experienced  engineer, 
and  equipped  with  the  most  Improved  ap- 
pliances. But,  be  that  as  it  may,  we  have 
this  situation:  When  Waters,  at  the  end  of 
tbe  rope,  where  he  hooked  it  under  the 
rail,  discovered  that  the  rail  on  the  car 
was  not  coming  out,  that  tbe  rope  bad  been 
stretched  to  its  fullest  capacity,  and  the 
ho<^  under  the  rail  straightening,  he  at 
once  notified  McDonald  of  the  danger,  and 
In  a  space  of  time  which  he  could  not  count 
in  seconds  the  Injury  to  McDonald  bad  been 
inflicted,  and  he  had  fallen  over  tbe  bank 
where  be  expired  immediately.  It  was  done, 
says  tbe  witness,  in  the  twinkling  of  an  eye. 
There  was  no  dangw  whaterw  in  tbe  situa- 
tion, no  neglect  wbattrrar  of  any  duty  which 
the  defendant  company  owed  to  McDonald, 
until  the  man  at  the  wd  of  the  hooked 
under  tbe  rail  found  tbe  book  straightening 
<Hit  The  rope  was  thai  tight  and  straining 
upon  tbe  hook,  and  it  was  Impossible  for  the 
man  at  the  book  to  signal  MdDmiald,  Mc- 
Donald to  transmit  tbe  signal  to  tbe  engine- 
man,  and  the  eni^nonan  to  sb^  the  engine 
In  time  to  prevent  tbe  accidmt  If  the 
engine  had  been  oi  tbe  most  improved  ^pe 
and  equipped  with  the  most  Improved  ap- 
pliances. It  was  a  matter  of  physical  Im- 
possibility tor  tbe  accident  under  the  <dr- 
comstances,  brought  abont  tn  an  instant 
of  tlme^  to  bare  been  avMded. 

This  Is  the  ease  made  In  the  record,  by 
tbe  uncontradicted  evidence,  and  considered 
under  the  rule  governing  Its  consideration 
by  this  court 

tnirden  Is  np<m  tbe  plaintiff  to  make 
out  her  case,  which  is  in  Hie  flrst  instance  to 
establish  the  negligence  of  the  defendant 
company,  by  affirmative  eridoice,  which 
must  show  more  than  a  mere  probability  of 
a  n^llgent  act.  It  Is  true  tiiat  the  proof 
need  not  be  direct  and  poeltlva  by  some 
one  who  witnesses  the  occurrence  and  saw 
how  it  happened,  but  It  must  be  such  as 
to  satl^  reasonable  and  well-balanced 
minds  that  It  resulted  from  tbe  negligence 
of  the  defendant  Consumers'  Brewing  Go. 
T.  Doyle,  102  Va.  399^,aiul  46  S.  B.  890,  and 
authorltleB  cited.  Tbiese  being  noUilng  in 
the  situation  to  sng^st  danger  to  any  me 
until  tbe  mommt  when  McDouald  received 
his  Injury,  It  was  an  utter  impossIUUty 
tor  tbe  defoidant  company  to  have  foreseen 
the  danger,  and  guarded  aipdnst  it  If  tbe 
accldoit  bad  been  anticipated,  it  could  have 
been  es^  avirided,  and  by  no  one  more 
easily  than  McDonald  himself.  It  be,  at  the 
IM^t  where  the  dang»  originated,  tailed 
to  foresee  it  in  time  to  guard  against  It 
it  was  impossible,  as  It  seems  to  us,  tiiat 
the  defendant  company  could  have  antici- 
pated the  dang»  and  guarded  against  It  It 
has  been  repeatedly  said  by  this  court 
with  the  sanction  of  Innumerable  cases  de- 
cided by  other  courts,  that  it  would  vitiate 
evpry  principle  of  Justice  or  law,  if  a  de- 
fendant In  an  action  to  recover  damages 
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for  iiUnctes  by  an  maployee  to  Ui  employ^ 
were  compelled  to  foresee  and  prorld© 
against  tliat  whldi  reewnable  and  prudent 
men  would  not  expect  to  taappen. 

It  was  a  matter  of  poze  Bpecolatlon  or  con- 
jecture according  to  plalntUTt  own  evi- 
dence in  thla  eaae,  at  to  what  tiie  defendant 
company  conld  or  alionld  bave  done  to  aTold 
the  eondltitm  of  things  ^rtiidi  arose  In  a 
moment  of  time,  and  which  resulted  in  the 
Injury  to  McDtmald.  The  evidence  falls 
utterly  to  point  out  any  negligence  on  the 
defoidant  c(nnpany*8  part  which  conld  be 
falTly  cmu^dered  as  the  proximate  cause  of 
this  Injury. 

As  said  tor  this  court  In  N.  tt  W.  Ry. 
Go.  T.  Cromer,  101  Va.  671,  44  S.  B.  809: 
"The  existence  of  negligence  must  not  be 
left  entirely  to  conjecture,  and  courts  can- 
not uphold  the  tentative  conclusions  <tf 
Juries,  based  upon  no  sure  grounds  of  In- 
ference." 

The  evidence  proves  no  more  than  ISiat 
the  occurrence,  resulting  In  the  injury  and 
death  of  McDonald,  was  an  acddmt  pure 
and  simple,  for  which  the  defendant  com- 
pany could  not  either  In  law  or  Justice,  be 
held  responsible. 

We  are  therefore  of  opinion  that  ttie  low- 
er court  erred  in  overruling  the  motion  of 
the  defmdant  company  to  set  aside  the 
verdict,  and  its  Judgment  must  be  revised, 
and  the  case  remanded  tot  a  new  trial. 

BUOnAMAN,  J.,  absoit 


LANR  BROS.  CO.  T.  8BAKF0RD. 

(Supreme  Court  of  Appeals  of  Tlrglnla.  Nov. 
22.1908.) 

1.  FLBADino  —  Dhxabation— Requibitss  in 

Generate. 

A  declaration  must  gtate  the  facts  relied  on 
as  constltutlnfr  the  cause  of  action  with  snffi- 
rient  certainty  to  be  anderstood  by  d^sndant  the 
jury  and  the  court 

[Ed.  Note.— For  cases  in  point,  sss  Cent  IMg. 
vol.  39.  Pleading,  $  105.] 

2.  Master  and  Servant— Injury  to  BiavAKT 

— DECLABATIOR— SuFPICIENCr. 

A  declaration,  in  an  action  for  personal  In- 
jury, vblch  alleges  the  relation  of  master  and 
servant  between  plaintiff  and  defendant,  and 
that  plaintiff  was  operating  a  hoisting  engine 
in  defendant's  work,  which  states  &e  duty  of 
defendant  to  exercise  ordinary  care  to  famish 
nnd  maintain  for  plaintiff  a  reasonably  safe 
plac(>  for  doing  the  worlc,  and  whidi  sTers  that 
unskilled  servants  of  defendant  vlsced  dynamite 
near  where  plaintiff  was  working  and  that  the 
dynamite  caught  fire,  exploded  and  Injured  plain- 
tiff in  a  manner  described,  suffidenUy  states  ft 
cause  of  action. 

8.  Saux  —  DuTT  or  Habteb  —  Reaborabu 

CABIt— IlfSTBUCnONS. 

An  Instruction  in  an  action  against  an 
employer  for  injuries  received  by  an  employe 
that  ft  was  the  duty  of  the  employer  to  "use 
ordinary  and  all  reasonable  care"  to  furnish  and 
maintain  a  reasonably  safe  place  for  the  em- 
ployd  In  which  to  work,  etc.,  and  If  the  employer 
Tailed  to  exercise  "ordinary  and  all  reasonable 
care"  In  the  performance  of  any  one  or  all  of 
the  duties  specified,  and  such  failure  was  the 


proximate  cause  of  the  Injuir,  the  Jury  must  find 
a  verdict  for  the  employi,  limits  the  doty  of  t^ 
employer  to  the  exercise  of  ordinary  and  rea- 
sonable care,  and  is  not  m'«J»ft'*Wg  as  leading 
the  jury  to  suppose  tiiat  an  unqualified  duty 
rested  on  the  employer  to  discharge  the  several 
duties  mentioned. 

Error  to  Circuit  Court.  Albemarle  County. 

Action  byW.h.  Seakford  against  the  Lane 
Bros.  Company.  There  was  a  Judgmoit  tar 
plaintiff,  and  defendant  brings  wror.  Af- 
firmed. 

O'Flaherty  &  Fultcm  and  Robert  F.  Leedy, 
for  plaintiff  In  error.  Cabell,  Talley  &  Ca- 
bell and  Duke  &  Duk^  for  dtfoidant  Id  error. 

HARRISON,  J.  W.  L.  Seakford  brought 
this  action  to  recover  of  Lane  Bros.  Co. 
damages  for  Injuries  received  by  him,  which 
It  is  alleged  were  occasioned  the  plaintiff  by 
the  negligence  of  the  defendant  A  verdict 
was  returned  for  the  plaintiff,  which  the 
circuit  court  refused  to  set  aside.  To  the 
judgment  rendered  upon  that  verdict  this 
writ  of  error  was  awarded,  upon  the  petition 
of  Lane  Broa  Co. 

A  demurrer  to  the  declaration,  and  each 
count  thereof  was  overruled.  This  action 
of  the  court  is  assigned  as  error. 

The  purpose  of  a  declaration  Is  to  inform 
the  defendant  of  the  nature  of  the  demand 
made  upon  him.  The  facts  must  be  stated 
with  sufficient  certainty  to  be  understood 
by  the  defmdant  who  has  to  answer  them; 
by  the  jury,  who  have  to  enquire  Into  their 
truth ;  and  the  court,  which  baa  to  raider 
the  judgment  Wood  v.  American  Nat 
Bank,  100  Va.  306.  40  &  Q.  831;  Virginia, 
etc..  Wheel  Co.  v.  Harris.  103  Va.  708,  49  S. 
E.  991. 

In  the  case  of  Hortensteln  v.  Tlr^ta-Gar- 
ollha  Ry.  Ca,  102  Va.  914.  47  S.  B.  996.  which 
is  relied  on  by  the  defendant,  the  conclndon 
was  reached,  that  "in  actions  for  a  tort,  the 
declaration  must  state  sufficient  facts  to 
enable  the  court  to  say,  upon  demurrer, 
whether,  If  the  facto  stated  are  proved,  the 
plaintiff  would  be  entitled  to  recover." 

Tested  by  these  familiar  principles,  we  are 
of  c^Inlon  that  the  declaration,  in  the  case 
before  us,  states  a  good  cause  dt  action.  The 
relation  between  the  plaintiff  and  the  defend- 
ant is  shown  to  be  that  of  master  and  serv- 
ant It  being  averred  that  the  defendant  was 
a  contractor  engaged  In  the  work  of  bulldlug 
railroads,  etc.,  excavating,  blasting,  and  using 
dynamite  for  such  purposes ;  while  the  plain- 
tiff Is  averred  to  be  an  empIoyA  of  the  de- 
fendant, 18  years  of  age,  deficient  In  mental 
capacity,  and  engaged  In  <^ratlng  a  hoist- 
ing engine  used  In  the  defendant's  work. 
The  duty  of  the  defendant  company  is  dis- 
tinctly averred  to  be  to  exercise  wdlnary  care 
to  furnish  and  maintoln  for  the  plaintiff  a 
reasonably  safe  place  for  doing  the  work  aft> 
signed  him,  and  to  exerdse  the  same  care  to 
see  that  the  mok  emplc^ed  by  It  are  careful, 
skillful,  and  competent  The  breach  of 
these  duties  la  fully  set  forth,  as  well  as 
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the  InJurlcB  resaltliig  ftom  the  fBilore  of 
the  defendant  to  perfbnn  mcb  duties.  The 
Q^lgenee,  whidi  was  the  braa<^  of  the  dut^ 
allied,  la  avwred  to  be  that  while  the  plaln- 
tlfft  In  tin  ezerdae  of  ordlnaij  can  on  hla 
part,  was  wfaged  In  operating  the  holaUng 
engine,  the  d^endant,  throuih  Ita  agenta 
and  aerranta,  negllgeDtly  placed  dynamite, 
a  bllMy  deatmcttre  ezploBlTe,  danfcnmaiy 
close  to  a  fire  whldi  had  been  built  near  the 
englns  the  plaintiff  fw  warming  hla  feet; 
for  the  pnipoae  of  thawing  it,  and  hod  care- 
leeaSy  left  the  aame  tiiere  unattended,  and 
not  watched  for  a  long  period  of  time ;  and 
ttiat  BO  placing  and  leaving  such  dynamite 
exposed  to  the  flre  were  dangerona,  negli- 
gent,  carelees,  and  wrongfal  acta  and  con- 
dnct  on  the  part  of  the  dtf  endant  and  Its  em- 
ploT^a.  After  reciting  that  dynamite  la  a 
highly  dangerous  eqtloelTek  requiring  ex- 
pert, trained  and  car^l  men  to  properly 
thaw  and  use  the  same,  and  ftuA  the  aerranta, 
foreman  and  agenta  of  ttie  defendant  wore 
untrained,  ine^perlmced,  and  unskilled,  and 
arerrlng  that  the  defendant  negligently  failed 
to  Instnict  Its  sffranta  how  to  thaw,  handle, 
and  nae  dynamite,  and  careleaaly  failed  to 
warn  plaintiff  ot  the  danger,  on  the  contrary 
told  falm  there  waa  no  danger.  It  la  declared 
tiiat  the  defendant  knew  theae  thinga,  but 
not  r^rdlng  Its  duty  In  that  behalf,  did 
not  use  due  dlllgeuce  and  proi)er  and  ordinary 
care  to  fumlA  to  and  keep  and  maintain 
for  the  plaintiff  a  reasonaUy  safe  place  for 
his  work,  and  did  not  use  due  diligence  and 
proper  care  to  see  tiiat  car^l  and  compe* 
tmt  men  were  employed  by  It;  but.  on  tiie 
contrary,  had  wholly  ne^ected  and  tailed  to 
do  so,  and  that  such  n^ligent  failure  waa 
the  proximate  canse  of  the  accident  and  In- 
Jury  to  Uie  plaintiff,  nAldi  Is  set  ont  to  be 
that  the  dynamite  caught  flie,  eig>loded,  and 
InJoFBd  the  plaintiff  In  ttie  manner  onn- 
plalned  of. 

It  Is  not  neceaaary  to  recite  here  with 
more  detail  ttie  aTerments  of  thla  declaration. 
It  aets  ont  with  tmusnal  fnllneaa  and  clear* 
ness  every  essoitlal  fw:t  necessary  to  apprise 
the  defendant  of  the  nature  of  the  demand 
^Inat  him,  and  *^  enable  the  court  to  say, 
npon  demurrer,  whethw,  if  the  facts  ateted 
are  proved,  the  plaintiff  would  be  mtltled 
to  recover."  Hortenatein  v.  Ta.-Gar.  By.  Co., 
supra* 

Several  bills  of  exception  were  taken  to 
the  action  of  the  oonrt  in  permitting  certain 
queatlons  to  be  aaked  and  answered  which 
were  propounded  to  plaintiff'a  witnesses,  and 
In  rejecting  certain  queationa  and  answera 
which  were  pn^xmnded  to  the  defendant's 
witnesses.  Thaw  objectkms  were  not  pressed 
In  the  oral  argument,  and  we  are  not  able  to 
see  that  the  defendant  has  been.  In  any  re- 
spect, prejudiced  by  these  rulings  of  the  cir- 
cuit court. 

A  bill  of  exceptions  waa  taken  to  the  actios 
of  tiie  court  In  giving  eight  Inatmctions  ask- 
ed for  1^  the  plalntifL  In  the  oral  argn- 


mat  befbre  thla  oonrt  tiiese  objections  were 
abandoned,  except  aa  to  the  second  and  el^th 
Instructions. 

Hie  second  lnatmcti<m  is  as  follom:  *Tbe 
oonrt  Inatmcta  tiw  Jury  that  It  was  the  &ats 
of  tiie  dtfendant  company  to  nae  ordinary 
and  an  reasonable  care:  First,  to  furnish 
and  malnteln  a  reaacmably  safis  place  for  the 
plaintiff  to  do  the  work  whldi  he  was  em- 
ployed by  the  defendant  to  do;  second,  to 
use  a  like  d^ree  of  cue  to  employ  fit,  compe- 
tent, and  careful  men  to  do  any  other  work 
required  by  said  con^tavy  to  be  done  In, 
about,  nearly  and  around  the  place  Wtum 
the  plaintiff  was  wortcing,  and  to  see  tiiat  said 
other  worlunen  were  careful  in  doing  their 
said  woA;  tUrd,  to  use  like  care  to  make 
and  give  proper  ordoa  and  Inatructiona  to 
Its  onployAs  doing  its  work  how  to  properly 
and  carefully  do  the  some,  and  to  see  that 
Its  said  orders  and  instructions  were  obeyed 
and  carried  ont  by  each  and  all  of  said  em- 
ployfia;  and  that  these  duties  could  not  be 
assigned  or  delegated  by  the  defendant  to  any 
of  its  employes;  and  if  the  Jury  bellerea  trun 
the  evidence  in  tbta  case  that  the  defendant 
company  failed  to  enrdse  ordinary  and  all 
reasonable  cue  In  the  perfbrmance  of  any 
one  or  all  of  aald  dutlai.  or  failed  to  perform 
any  one  w  all  o(  them,  and  each  failure  wbm 
the  proximate  cause  of  tiie  injury  to  the 
plaintiff,  then  the  Jnry  will  find  tor  tiie  plain- 
tiff." 

The  objection  urged  to  this  Iiutmction  Is 
tiiat  It  la  not  deer.  In  limiting  the  duty  of 
the  dtfendant  to  the  oierdse  of  reasooaUe 
care  In  furnishing  a  safe  place  tor  the  plain- 
tiff to  wort:;  in  providing  car^til  and  com- 
petmt  employAa  wfarae  the  plaintiff  was  wip- 
ing; In  0vlng  pnqwr  ordoa  and  InstmcUona 
to  such  employte;  and  In  seebig  tiiat  sodi 
orders  and  InBtmcUona  were  carried  ont; 
that  the  toatmcttcn  la  so  framed  as  to  mis- 
lead the  Jnry  Into  supposing  that  an  abao- 
luto  and  unqnallAed  duty  rested  iqwn  the 
master  to  discbarge  the  several  duties  men- 
tioned; and  that  thla  la  porticutarty  true 
of  tiie  diarge  with  respect  to  the  defendant 
seeing  that  his  orders  and  Inatnicttine  were 
carried  out. 

It  Is  undoubtedly  true  that  tbe  master  is 
only  bound  to  e^dse  reasonable  care  to 
dlsdiarge  tbe  several  duties  maitioned  in  the 
instruction.  This  rule  has  been  rcfwated^ 
laid  down  1^^  thla  court  Norfolk,  eta,  R.  Go. 
V.  Nuckola'  Adm'r,  91  Ya.  19&,  207,  21  8.  B. 
842;  Bertha  Zinc  Co.  v.  Martin'a  Adm'r,  08 
Va.  791,  22  S.  B.  86».  70  L.  R.  A.  999 ;  Rlch- 
m(md  Locomotive  Works  v.  Ford,  94  Ya,  627, 
27  8.  B.  009;  McDonald's  Adm'r  v.  N.  &  W. 
By.  Ca,  95  Ya.  98,  27  8.  B.  821 ;  Robinson's 
Adm'r  v.  Dinlnny,  96  Ya.  41,  SO  8.  B.  442; 
Ya.  ft  N.  a  Wheel  Go.  t.  Ghalkley,  98  Ya. 
62,  34  8.  B.  976;  8outhem  By.  Go.  v.  Mancy, 
08Ya.  692,6e6,87&B.286. 

The  master  does  not  discbarge  his  whole 
duty  to  his  employes  by  tormulatlng  and 
promulgating  propw  rules,  but  be  owes  tiie 
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further  duty  to  nee  reaBonaUe  care  and 
Tlglbmce  In  the  enforcement  of  such  rules. 
Warn  v.  N.  T.  Cent,  etc,  Co.,  157  N.  T.  105, 
61  S.  E.  744;  Ohio  &  H.  Ry.  Co.  t.  Collam. 
73  Ind.  aei»  38  Am.  Rep.  134 ;  Slater  t.  Jew- 
ett,  86  N.  T.  61,  S9  Am.  Rep.  627.  The  master 
iB,  however,  not  an  insurer  of  the  observance 
of  rules,  though  obliged  to  use  reasonable 
care  to  enforce  them.  Butledge  v.  Missouri 
Pac.  Ry.  Co.,  12S  Mo.  138,  34  8.  W.  1063,  27 
S.  W.  327. 

We  are  of  opinion  that  the  objection  ni^ed 
to  instruction  No.  2  Is  not  well  taken.  The 
Instruction  b^ns  by  telling  the  jury  that  "It 
was  the  duty  of  the  defeodaot  company  to  use 
ordinary  and  all  reasonable  care,  first,"  etc 
After  setting  out  each  of  the  duties  to  be 
observed,  the  instruction  concludes  as  fol- 
lows: •  •  and  If  the  Jury  believes 
from  the  evidence  In  that  case  that  the  de- 
fendant company  failed  to  exercise  ordinary 
and  all  reasonable  care  In  the  performance  of 
any  or  all  of  said  duties,  or  failed  to  perform 
any  one  or  all  of  them,  and  such  failure  was 
the  proximate  cause  of  the  Injury  to  the 
plaintiff,  then  the  Jury  will  find  for  the  plain- 
tiff." The  expression,  "ordinary  and  all  rea- 
sonable care,"  both  at  the  beginning  and  con- 
clusion of  tbe  instruction  clearly  qualifies 
each  duty  set  tortii  In  the  Instractlon,  and 
limits  the  duty  of  the  defendant  to  the  exer- 
cise of  ordinary  and  reasonable  care. 

The  eighth  Instruction  Is  as  follows:  "The 
court  Instructs  the  Jury  that  If  they  believe 
from  the  evidence  that  tbe  plaintiff  was  in- 
jured by  some  act,  even  tbou|£h  It  may  have 
been  a  negllgmt  act,  of  a  fellow  servant,  yet 
th^  cannot  find  fbr  the  defendant  ounpany 
unless  tliat  negligent  act  of  a  fellow  servant 
was  Incident  to  the  rlstt  assumed  by  the  plain- 
tiff In  his  contract  of  anployment" 

It  is  contended  Uiat  this  Instruction  er^ 
roneonsly  places  a  limitation  upon  the  es- 
tablished rule  that  a  master  la  not  liable  for 
tbe  negligent  acts  of  a  fellow  servant;  and 
that  this  erroneous  limitation  Is  found  In  the 
following  concluding  words:  "Tet  they  can- 
not find  for  the  defendant  company,  unless 
that  n^llgoit  act  of  a  ftUow  servant  was 
Incident  to  the  risk  assumed  by  the  plaintiff 
In  bis  contract  of  emptoyment" 

Tbe  ooort  being  evraily  divided  as  to  the 
propriety  ot  this  Instruction  in  Iti  present 
form,  no  opinion  Is  oivessed  with  respect 
thereto. 

The  on^  remaining  assignment  of  error 
Is  to  the  action  of  the  court  in  refusing  to 
set  aside  the  verdict  as  contrary  to  ttie  law 
and  the  evidence.  A  careful  consideration  of 
the  record  satisfies  us  that  the  evidence 
abundantly  sustains  the  conclusion  reached 
by  the  Jury,  and  therefore  their  verdict  can- 
not be  disturbed. 

For  these  reasons  the  Judgment  complained 
of  must  be  affirmed. 

BUCHANAN.  J.,  absent 


ROUjER  v.  PAUL  et  aL 
(SnpTone  Court  of  g^^gg^  ^  Vlri^iUa.  Nov. 

1.  RECKIVEBS— PUBCHASB  OT  OlUHS  BT  BS- 

ouvBB— Cebdit  Aoainbt  Funna. 

Where  a  receiver  of  funds  arlriog  oat  of 
the  sale  of  renl  estate  of  a  debtor  against  whom 
a  general  creditor's  suit  has  been  bronght  buys 
up  the  claims  against  the  debtor,  be  cannot  re- 
quire payment  tor  tbe  face  value  ot  the  claims, 
but  can  only  recover  aa^  sum  as  he  paid  for 
them. 

[EM.  Note.— For  caaen  in  point,  see  Cent.  Dig. 
vol.  43,  Recdvers,  i  190 :  vol.  22,  Exeeutors  and 
Administrators,  8$  467,  761.] 

2.  Sau. 

A  receiver  of  funds  arMng  oat  of  the  sale 
of  real  estate  of  a  debtor  was  required  to  place 
the  funds  at  interest,  taking  good  secarity  uiere- 
for.  so  as  to  have  the  same  fortticomlag  when 
required  by  any  decree  snbseqaently  rendered. 
The  receiver  did  not  InTest  the  funds  bat  tbe 
same  remained  Id  his  hands  to  the  time  of  an 
application  for  tbe  settlemeat  of  his  accoonta. 
The  receiver,  sabeeqnent  to  his  appointment, 

[mrchaaed  claims  against  tbe  debtor  for  a  sum 
ess  than  their  face  value.  Bold  that,  as  the 
beneficiaries  of  the  funds  were  entitled  to  In- 
terest on  the  funds,  and  to  profits  arising  from 
the  purchase  of  this  claims,  they  were  not  re- 
quired to  elect  whether  they  would  take  Interest 
or  profits. 

3.  Saicb— Attobnetb'  Fees— Allow anob. 

A  receiver  of  fonds  arising  oat  of  the  sale 
of  real  estate  of  a  debtor  was  required  to  in- 
vest the  same.  The  claims  aasertea  against  the 
debtor  were  satisfied  and  a  balance  was  left  in 
the  hands  of  the  receiver.  There  was  litimtlon 
over  the  funds  In  the  hands  of  the  receiver,  who 
repreaeated  claims  opposed  In  interest  to  the 
debtor  entitled  to  the  balance.  Held,  that  the 
receiver  was  not  entitled  to  an  allowance  for 
attorneys*  fees  out  of  the  balance,  ^noe  no 
services  inured  to  the  benefit  of  the  debtor  en- 
tttied  thereto. 

[Ed.  Note.— Fmr  cases  In  point,  see  Oent.  Dig. 
vol  42.  Receivers.  {  184.] 

4.  Sahb— Intbbebt^ihple  Intbdest. 

Code  1887,  S  3409  [Va.  Code  3904,  p.  1811] 
makes  a  receiver  liable  for  moneys  coming  Into 
his  bands,  and  for  interest  thereon  on  his  fail- 
ing to  Invest  tbe  same.  A  receiver  of  funds 
arising  out  of  the  sale  of  real  estate  of  a  debtor 
was  required,  by  the  court  appointing  him.  to 
Invest  the  funda.  The  receiver  did  not  Invest 
them,  hut  tbe  same  remained  in  his  hands  to 
tlie  time  of  the  application  for  the  settlement 
of  his  accounta  Held,  that  the  receiver  was 
chargeable  only  with  simple  interest  on  the 
funds,  notwithstanding  section  3413  [Vo.  Code 
1904,  p.  1812]  dedarlng  that  tbe  interest  on  all 
loans  to  individuals  under  an  order  of  the  conrt 
shall  become  payable  on  the  1st  day  of  January 
next  after  the  making  of  the  loan,  and  annually 
on  tbe  let  day  of  Jannary  of  eqch  succeeding 
year,  until  the  principal  Is  paid,  and  onless  the 
principal  be  paid  when  doe,  compound  Intmat 
shall  be  charged  thereon. 

[Ed.  Note.— For  cases  la  point,  see  Oenk  Dig. 
vol.  42,  Receivers,  {  189.] 

Appeal  from  Circuit  Ooor^  Bodclntfuun 

County. 

Proceedings  for  the  settlement  of  ttn  ac- 
count of  John  E.  Roller  as  special  receiver 
of  funds  arising  from  the  sale  of  tbe  land  of 
William  I.  Paul  in  a  creditors*  suit  against 
William  Z.  Paul  and  otbera  From  a  decrea 
settling  the  accounts,  John  B.  Roller  appeals. 
Affirmed. 
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M.  McOormIck,  for  appellant.  Slpe  it  Har- 
rlm  and  Ooniad  ft  Conrad,  for  appellees. 

HABBISON,  J.  In  the  year  1871  the 
ortgiDal  bill  of  Valentine  ft  Franklin  against 
Isaac  ^nl  ft  Bona  was  flletf  lin  the  drcnlt 
court  of  Ro&lngbam  ooanty  seeing  to  etk- 
force  a  Judgment  In  fsTor  of  the  plaintiffs 
against  tbe  defendants.  Tbls  cause  soon  de- 
veloped Into  a  gaoeral  creditor^  suit,  not 
only  against  tbe  partnership  of  Isaac  Paul 
ft  StaiMy  but  against  tlM  individual  manb«s 
of  the  firm,  whidi  was  composed  <a  Isaac 
I^nl  and  his  sms,  William  L  Paul  and  Bob- 
ert  O.  PauL  In  the  yeex  1876  the  appellant, 
John  B.  Boiler,  appeared  in  the  case  as  ootm- 
sel  for  Sanfley's  Adm'r,  assoting  a  debt 
against  tin  firm  of  Isaac  Paul  ft  Sons,  al- 
leged to  be  a  Twdor's  lien  on  a  tract  of  land 
which  had  been  already  sold  and  tlie  pro- 
ceeds applied  to  inferior  liens,  and  asking 
that  his  client  be  reimbursed  fram  other  aa- 
sets  of  tbe  ddbtor.  Alter  Tarlous  reports  of  a 
commissioner  had  beeo  made,  ascertaining 
tbe  assets  of  the  defendant  firm  and  of  the 
bidivldual  members  thweof,  and  the  indebt- 
edness against  than,  and  after  a  number  of 
sales  of  pr«^rty  had  been  made,  O.  B.  Boi- 
ler, acting  as  special  oommlssloner,  under  a 
decree  at  the  May  term,  1877,  sold  a  tract 
of  land  belonging  to  William  I.  Paul  con- 
taining 67  a*,  1  r.,  S  p.,  to  John  B.  Llskey, 
at  the  price  of  f24.1S  per  acre.  By  de- 
cree of  March  15,  18TO.  this  sale  was  con- 
flnued.  The  controTersy  in  the  cause  then 
pending  between  the  Infant  childrai  of  Wil- 
liam L  Paul  and  bis  creditMS,  with  respect 
to  this  tract  of  land,  was  transferred  to 
the  fund  arising  from  its  sal^  and  the  ap* 
pellant.  Joba  E.  Roller,  who  was  InadTertent- 
ly  mentioned  in  the  decree  as  harlng  made 
the  sale,  was  directed,  as  special  commis- 
sioner and  receiver,  upon  giving  bond  in  the 
penalty  of  $3,000,  to  receive  tbe  cash  pay- 
ment from  the  purchaser,  John  R.  Uskey,  and 
to  collect  the  deferred  payments  as  they 
fell  doe,  and  to  place  the  fund  at  interest, 
taking  real  estate  or  other  undoubted  securl- 
so  as  to  have  tbe  fund  well  secured  and 
forthcoming  whoi  required  by  decree  to  be 
thereafter  rendered.  It  Is  not  denied  that 
under  this  decree  of  March  IS,  1878,  the  pro- 
ceeda  of  ttils  William  I.  Paul  tract  of  land 
passed  Into  tbe  hands  of  tiie  appellant;  that 
it  was  never  invested  by  him  as  the  decree 
directed,  but  has  remained  In  his  bands  to 
tbe  iffesent  time. 

By  decree  of  April,  1899,  the  appellant  was 
directed  to  eettle  bis  account  as  receiver 
oC  tbe  funds  arising  from  tbe  sale  of  the 
WUIlam  I.  Paul  land.  What  credits  shall  be 
allowed  the  appellant  In  tbls  settlement,  and 
what  interest  he  shall  be  required  to  account 
for,  are  the  subjects  of  tbe  present  con* 
trovwsy. 

In  his  petttitHi  tor  aj^real  appellant  assigns 
two  errors.  The  first  ttuA  we  shall  consider 
Is  that  tbe  circuit  court  erred  In  refusing  to 


allow  credit  for  the  Judgmats  against  tbe 
fond,  which  had  been  assigned  to  aK>eIlant 
by  Beese  ft  Bro.,  and  otbws. 

It  appeara  from  the  record  that;  subse- 
qnoitly  to  bis  sHWintmoit  as  recover,  the 
aK>eIiant.  fbr  a  comparatively  small  sum. 
bought  HP  certain  claims  fbat  were  payable 
out  of  tihe  funds  in  his  bands  as  receiver. 
He  now  insists  tbat  he  should  receive  credit 
in  tbe  eettlem^t  of  bis  account  for  tbe  full 
foee  value  of  audi  claims. 

This  contention  cannot  be  sustained.  We 
are  of  opinion  that  the  circuit  court  was 
plainly  ri^t  in  limiting  Its  receiver  to  a 
credit,  on  tliis  account,  of  only  such  sums 
as  he  bad  paid  out  in  acquiring  the  claims 
in  queetiont  as  of  the  date  of  such  ezpmdl- 
tnr& 

In  the  case  of  Bangb'a  Ex'r  v.  Walker,  77 
Va.  99,  numerous  authorities  are  cited  in 
support  of  the  well-settled  proposition  that 
neither  trustees,  ezecntors,  or  administra- 
tors will  be  p«mitted  to  obtain  any  profit 
or  advantage  In  managing  funds  In  their 
hands,  but  that  whatever  benefits  or  profits 
are  obtelned  will  belong  e»!luslvely  to  the 
cestui  que  trust  Th^  are  not  permitted  to 
buy  up  debts,  payable  out  of  funds  held  by 
them  In  a  fiduciary  capacity,  on  their  own 
account,  but  whatever  advantage  is  thus  de- 
rived by  them,  by  purchases  at  an  undervalue, 
is  tbe  common  benefit  of  the  estate.  It  is  a 
settled  role  In  equity  that  If  a  trustee  pur- 
chase dalms  against  the  trust  estate  at  a 
discoont  the  purchase  shall  inure  to  the 
benefit  of  tbe  interest  which  It  is  bts  duty 
to  protect  1  leading  Cases  In  Biq.  (4tb  Bd.) 
pp.  64,  65.  Such  purchases  ou^t  Justly, 
and  upon  all  sound  principles  of  public  poller, 
to  inure  to  the  benefit  of  the  trust  and  not 
to  tbe  benefit  of  tbe  trustee.  Greea  v.  Win- 
ter, 1  Johns.  Ch.  (N.  Y.)  27,  86,  7  Am.  Dec. 
475.  Weighty  authority  elaborating  and  en- 
forcing these  principles  could  be  multiplied 
if  it  were  necessary.  Miller  r.  Holcombe's 
Ex*r,  9  Grat  666,  667. 

These  principles  apply  with  equal,  If  not 
greater,  force  to  tbe  special  receiver  of  tbe 
court  in  a  case  like  this.  He  is  the  trusted 
officer  and  representative  of  the  court  Ite 
arm,  charged  with  the  delicate  and  responsi- 
ble duty  of  handling  and  disposing  of  funds 
whidi  have  come  under  the  control  of  tbe 
court  .The  parties  litigant  are  looking  to 
tbe  court  and  through  it  to  the  receiver, 
for  tbe  proper  care  and  distribution  of  the 
fund  according  to  thdr  respective  rights,  and. 
If,  instead  of  investing  the  fund,  as  required 
by  the  decree  appointing  him,  ihe  receiver 
were  permitted  to  use  such  fnnd  for  tbe  pur- 
pose of  buying  up,  for  bis  own  gain,  the 
claims  of  the  creditors  at  a  discount  it  is 
easy  to  see  that  the  result  would  be  disas- 
trous to  those  who  had  sought  tbe  court's 
protection.  The  argument  tbat  an  attorney 
who  becomes  recelvw  would,  under  such  tSr- 
cumstances,  be  denied  the  right  to  rqir** 
sent  his  client  is  not  tenable.  The  profes- 
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slonal  relation  Boggested  la  known  of  rec- 
ord to  the  court  and  conosel  In  the  cam^ 
and  tlie  relation  of  the  receiver  to  the  conrt 
ia  that  of  a  disinterested  officer,  whose  dn^ 
It  Is  to  ob^  the  conrt^B  ordere  and  to  di^ 
bniBO  the  fond  In  hia  handa  whoi  and  to 
whom  the  conrt  shall  direct  Bat  It  ta  a 
widely  different  altnatlon  when,  aa  In  the 
case  at  bar,  the  personal  and  private  ra- 
tion of  appellant,  aa  the  beneficial  owner  of 
the  jodgmenta  now  asserted  by  him,  was  not 
known  to  court  or  counsel  until  he  was 
called  upon  to  settle  his  accounts,  more  than 
15  yeara  after  he  had  become  the  purchaser 
of  Buch  claims,  and  thereby  personally  Int^ 
ested  in  the  fond  he  was  supposed  to  be  aid- 
ing the  court  In  properly  administering.  It 
la  of  the  utmost  Importance  that,  In  hiB  char- 
acter aa  recelm,  he  shoidd  have  no  person- 
al interest  but  that  flowing  from  the  accorate 
and  faithful  discharge  of  his  duties. 
"If  self  the  wavering  balance  shake, 
It's  rarely  rlg^t  adjusted.** 

Hmce  the  nnlTorsal  and  Inexorable  rule 
of  courts  of  equity,  in  all  cases  where  the 
fiduciary  relaUon  exists,  that  the  purdiase 
of  adverse  clalmB  against  the  fund  being 
admlnlBtered  shall  inure  to  the  benefit  of  the 
trust  and  not  to  the  benefit  of  the  trustee. 

It  Is  argued  In  the  petition  for  appeal  that 
the  beneficiaries  of  the  fund  In  controversy 
must  elect  whether  they  wlli  take  Interest  on 
the  principal  sum  involved,  or  the  profits 
which  have  been  made.  The  doctrine  of 
Section  relied  on  has  no  application  in  a 
case  like  this  where  the  appellant  was  an 
officer  of  the  court,  charged  with  the  faith- 
ful performance  of  a  certain  statutory  duty. 
The  view  suggested  would  put  the  court  in 
the  attitude  of  speculating  with  the  funds 
under  its  control,  and  then  requiring  the 
beneficiaries  to  elect  whether  they  will  take 
profits  or  interest  The  numerous  cases  to 
which  we  have  adverted  hold  that  lo  cases 
whra-e  the  fiduciary  purchases  adverse  claims 
against  the  fund  under  his  control,  he  la  only 
entitled  to  credit  for  the  amount  expended  in 
making  such  purcliases;  that  sound  principles 
of  equitable  policy  require  that  such  transac- 
tions should  Inure  to  the  benefit  of  the  trust 
and  not  to  the  benefit  of  the  trustee.  To  apply 
the  doctrine  of  election  in  such  a  case  would 
deprive  the  trust  of  the  ben^t  of  the  trans- 
action by  requiring  the  beneficiary  to  ei- 
ther give  up  the  profit  or  give  up  the  inter- 
est dqe  him  on  his  fund  In  the  bands  of  the 
receiver.  And,  further,  the  application  of 
such  a  doctrine  in  this  case  would  taiA  to 
encourage  a  course  of  dealing  with  funds  In 
court  that  cannot  be  too  earnestly  dlaconraged 
by  courts  of  equity. 

It  is  furthw  assigned  as  error  by  the  ap- 
pellant that  the  circuit  conrt  wred  In  re- 
fusing to  allow  him.  In  the  Bettlemmt  of 
talB  accounts,  compensation  for  his  services 
as  attMiiey,  for  brlni^ng  In,  pressing,  and 
protecting  the  fund. 


A  careful  examlnathm  of  Uie  record  falls 
to  disclose  any  ground  opon  which  Uils  dalm 
can  be  rested.  As  already  aeoi,  the  ai^el- 
lant  ai^eared  In  the  case  as  counsel  tm  Saur 
fley's  Adm'r.  In  the  year  im  At  the  Oc- 
tobOT  tana,  1877,  he  filed  tn  Uie  cause  an 
aflldavlt  setUng  forth  that  the  land  of  Wil- 
liam I.  Paul  was  b^g  treqwssed  upon,  and 
secured  an  order  restraining  the  trespasser. 
In  lesa  than  six  numlhs  aftor  thto  ordw  waa 
made  the  land  had  beoi  sold  and  the  proceeds 
of  sale  had  passed  Into  the  hands  of  the 
appellant  as  special  receiver  of  the  court 
From  that  time  to  the  dal»  of  the  final  de- 
cree aK>eaIed  from,  the  lltlgathm  has  beai 
over  the  fund  In  the  hands  of  the  appelant 
who  has  been  r^resenthig  claims  (Opposed 
In  Interest  to  those  who  are  now  oitltled  to 
the  balance  In  his  hands.  The  claims  assert- 
ed  against  William  L  PanI  have  been  so  far 
satlafied  as  to  leave  a  balance  of  the  proceeds 
of  hla  land  payable  to  him  or  his  assignee. 
The  balance  that  Ui  left  to  thia  debtor  can 
hard^  be  si^inxvrlated  to  the  payment  of 
fees  to  the  counsel  of  those  who  have  sold 
hla  land  and  fbnght  for  years  over  Its  pro- 
ceeds. Whoi  their  dalms  were  aatbtfed  they 
had  secured  from  their  debtor'a  prop^ty  all 
that  they  were  entitled  to.  There  was  no 
creation  of  this  fund  by  any  one;  It  arose, 
as  already  seen,  from  the  Judicial  sale  of 
William  I.  Paurs  land,  and  has  been  ever 
since  under  the  control  and  protection  of 
the  court  awaiting  a  settlement  of  the  rights 
of  the  respective  contesting  claimants  there- 
to. The  record  discloses  no  service  of  the 
appellant  to  those  entitled  to  the  balance  In 
his  bands  for  which  he  Is  mtltled  to  compen- 
sation from  them. 

Under  Rule  9  (46  B.  B.  vl)  the  appellees 
assign  as  cross-error  the  action  of  the  circuit 
court  In  holding  that  Its  special  receiver  In 
this  cause  waa  not  chargeable  with  com- 
pound intetest  on  the  funds  In  his  bands, 
but  was  only  chargeable  with  simple  Interest 
on  such  funds.  In  support  of  thJs  assign- 
ment of  error  it  Is  contoided  that  whenever 
a  receiver  of  funds  under  the  control  of  a 
court  Is  directed  to  Invest  such  funds,  he  Is 
accountable  for  interest  thereon  according 
to  the  terms  of  section  841S  of  the  Code 
of  1887  [Va.  Code  1904.  p.  1812]  which 
Is  as  follows:  "The  Interest  on  all  loans 
made  to  Individuals  under  an  order  of  court 
shall  become  due  and  payable  on  the  1st 
day  of  January  next  after  the  loan  was 
made,  and  annually  on  the  Ist  day  of  Jan- 
uary of  each  succeeding  year,  until  the 
principal  Is  paid,  and,  unless  the  Intereat  be 
paid  at  the  time  It  becomes  due  and  payable, 
compound  interest  shall  be  charged  thereon 
to  the  borrower  from  socfa  time  until  pay- 
ment thereof  Is  made.** 

The  position  of  the  apprises  la  that  la 
deaRng  with  the  trust  fund  in  this  cause, 
the  aiHwUant  was  wrongdoer,  and  Omfore 
has  no  equities  quoad  the  transacthn  In 
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question;  that  the  decree  appolnUnff  aroel- 
lant  receiver  recognized  tlie  controTeny  oTer 
the  land,  transferred  the  proceeds  thereof 
to  the  fond  In  court,  directed  the  recdver 
to  give  bond  In  the  penalty  of  $3,000— which 
docB  not  appear  to  have  been  done— «q- 
thorlzed  him  to  collect  the  purchaae  monegr, 
and  directed  blm  to  place  the.  fond  at  In- 
tereatp  taking  real  estate  or  otba  ondonbted 
secnrltj,  ao  as  to  have  the  fund  well  secured 
and  forthcoming  when  required  by  decree 
to  be  thoeafter  entered.  It  Is  Insisted  that 
the  dnty  of  appellant  under  this  decree  was 
plain;  that,  had  he  luTested  the  fund  as 
directed.  It  would  have  borne  compound 
Interest  under  the  express  terms  of  eectSon 
3413;  and  that  the  boieflclarles  of  ttie  fund 
ahonld  not  be  placed  In  a  worse  position 
by  the  receiver  of  the  court  disobeying  Its 
order  than  th^  would  have  occupied  had 
that  order  been  obeyed  by  him;  that,  the  t«- 
celver  having  seen  fit  to  dlsr^rd  the  decree 
ondOT  which  he  was  acUng,  and  to  retain  tb% 
fond  in  his  own'  hands,  he  must  be  treated 
as  tlie  bORower  and  held  to  account  upon 
the  same  tnms  that  the  borrower  would  have 
tieen  compelled  to  account  had  the  decree 
been  obeyed;  that,  where  there  la  an  expresa 
trust  to  make  Improvement  money,  and 
no  honest  endeavor  la  made  to  improve  It, 
there  Is  nottilng  wrong  In  conatderlng  the 
trustee  to  have  lent  the  money  to  himself 
upon  the  same  terms  upon  which  he  ahould 
have  lent  It  to  others;  ttiat  to  hold  otherwise 
would  be  to  reward  receivers  for  disregard- 
ing the  ord^s  of  the  court,  and  to  Induce 
them  to  Ignore  such  ord»B  and  the  positive 
provisions  of  the  statute,  to  the  prejudice  of 
those  entitled  to  the  fund,  in  order  that  they 
may  use  the  fund  at  simple  Interest;  that 
disobedfence  of  the  decree  under  which  he  Is 
sctlDg  is  made  to  result  to  the  advantage 
and  proflt  of  the  receiver,  whereas  obedience 
of  the  conrti  order  would  have  resulted  In 
the  improvement  of  the  fund  for  the  cestui 
que  trust;  and  that  equity  regards  that  as 
done  which  ought  to  be  done,  and  never  al- 
lows one  to  take  advantage  of  his  own 
WTon^. 

On  the  other  hand,  It  Is  earnestly  tuslsted 
by  tbe  appellant  that  the  statnte  Invoked 
by  the  appellees  Is  a  part  of  tbe  act  of  1852 
which  relates  to  general  receivers  of  the 
court  and  not  to  special  receivers;  that  no 
special  receiver  can  loan  out  money  at  com- 
pound interest,  and  therefore  cannot  be  re- 
quired to  pay  compound  Interest;  that  It 
has  never  been  the  practice  of  the  Virginia 
courts  to  charge  compound  Int^est  to  a 
special  receiver;  and  that,  even  In  the  case 
of  a  general  receiver,  It  baa  been  decided, 
In  the  case  of  Walton  v.  Williams,  1  Va.  Dec. 
579,  that,  where  sach  a  receiver  has  loaned 
the  funds  to  a  firm  of  which  he  was  a  mem- 
ber, he  and  his  sureties  are  chargeable  with 
simple  toterest  only,  to  be  computed  from  tbe 
time  it  became  his  duty  to  invest  tbe  fund, 
K8.a-86 


which  case,  it  Is  contended,  haa  heea  noted 
by  the  revisers  on  the  margin  of  the  Code  of 
18S7  as  giving  the  proper  construction  of  sec- 
tion S409  of  that  Code  [Va.  Code  1901,  p.  1811] 
and,  although  namerous  Legislatures  have 
assembled  since  that  date,  no  change  has 
ever  been  made  or  suggested  to  that  section. 
There  was  a  partial  settiement  of  the  ac- 
counts of  tbe  receiver  with  the  fnnd  In  ques- 
tion to  1886,  showing  that  the  fund  came 
into  his  hands  during  the  years  1678,  1879, 
1880.  and  1881.  It  Is  Insisted  that  this  settie- 
ment recognises  that  appellant  was  only 
chargeable  with  simple  interest  on  the  fund 
In  his  hands,  and  that  snch  settlement  was 
confirmed  by  decree  of  Octobv  29,  188S, 
which  decree  has  never  been  reheard,  set 
aside,  or  annulled.  It  is  finally  insisted  that 
the  rule  fixed  by  section  8409  o^th•  Code  Is 
to  charge  the  reotfver,  in  ail  eases  where  be 
falls  to  Invest  as  required  by  tiie  preceding 
sections,  with  simple  Interest  alone,  and  that 
Oils  rule  Is  th^  one  to  be  followed  bi  tiie 
case  at  bar. 

The  views  presented  by  the  anKlleea  In 
BOpport  of  this  assignmoit  of  error  have,  In 
my  Jndgmoit,  great  force,  and  I  ftm  Inclined 
to  aink  tiiat  tber  Aould  prevail  under  the 
clrcnmatances  of  this  case,  and  that  tiie  sp- 
iwllant  should  be  held  to  make  good  to  the 
appellees  all  tbe  loss  tbey  will  otherwise 
suffer  hy  reason  of  his  fiillure  to  obey  the 
plahi  mandate  of  the  decree  from  which  he 
derived  bis  autiiority.  The  majority  of  tbe 
court  are,  however,  of  tbe  optolmi  that  the 
mllnf  of  the  drcult  court  jsptm  this  ques- 
tion, holding  that  appellant  is  only  cba^ea- 
ble  with  simple  intenst  should  be  afflrmed. 

The  decree  applied  from  must,  therefore, 
be.  In  an  reqpects,  affirmed. 

BUCHANAN.  absent 


SHISNANDOAH  LAND  &  ANTBBAOtTE 
GOAL  CO.  V.  CXAREE. 

(Supreme  Court  of^pj^i  of  Virginia.  Nov. 

L  BvtDBNOX  —  PABOX.  EviDJEnCB  —  WBirTSM 
OORTBACI^SiXPUnATION. 

Where  the  meaning  of  a  writton  ctmtract 
li  obacnre,  evidence  of  the  acts  of  tiie  parties 
under  It,  and  what  was  said  and  dime  at  tbe 
time  It  was  executed,  Is  admissible  to  show  the 
parties*  Intent,  and  to  explain  the  meaning  of 
the  ooDtract. 

[Gd.  Note.— For  casee  In  point,  see  Cent  Dig. 
vol.  20,  Evidence,  8}  2129-2182.] 

2.  Loos  AMD  I^GQiiro  —  Sau  qw  Stakdino 
TncBEs— RiBBftVAnon  xir  Dnn— OoMsrauc- 

TION— ReSES  VATIC  N. 

Defendant,  on  Septemlm  27,  1868,  execut- 
ed a  deed  to  moontain  land,  sanMsed  to  con- 
tain minerals,  to  oomplainan^sgrantor,  reserv- 
ing all  timber  on  the  tract  The  grantee  pur- 
chased the  land  for  the  minerals,  lotendinr  to 
develop  its  mineral  resources.  After  the  deed 
was  delivered,  it  was  diicovered  that  the  gran- 
tee had  no  right  to  timt>er  necessary  for  mmlnK 
operationa,  whereupm.  on  September  29.  1853, 
a  danse  was  written  on  the  deed  below  the  sig- 

Digitized  by  Google 


562 


fiB  SOUTHBASTERN  BEPOBTBB. 


natnrat,  signed  and  sealed  by  the  grantor  and 
his  wife,  that  the  extent  of  the  reBerration 
was  only  intended  to  allow  the  grantor  the  priv- 
ilege of  cutting  and  removing  such  timber  from 
the  land  as  he  might  want  from  time  to  time, 
but  that  ft  was  not  intended  to  prevent  the  gran- 
tee and  his  assigns  from  also  cutting  and  using 
whatever  timber  be  might  want  from  time  to 
time.  On  March  17,  1875,  the  lands  were  con- 
veyed to  complainant  company,  which  made  no 
objection  to  the  removal  of  timber  by  the  origi- 
nal grantor,  unUl  suit  was  brought  to  restrain 
such  acts  in  1906.  Held,  that  the  reservation 
of  the  grantor's  title  to  and  right  to  remove  the 
timber  were  not  affected  by  such  added 
clause,  except  so  far  as  was  necessary  to  enable 
complainants  to  take  timber  for  mining  opera- 
tions. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  38,  Logs  and  Logging,  $  9.] 

Appeal  from  Circuit  Court,  Augusta  County. 

Suit  by  Sbenaudoab  Land  &  Antbracite 
Coal  Compdny  against  James  T.  Clarke. 
From  a  decree  dismissing  a  blU,  complainant 
appeala  Affirmed. 

Bumgardner  &  Bumgardner,  for  appellant 
Patrick  &  Gordon,  for  appellee. 

CARDWELL,  J.  On  tbe  27th  day  of  Sep- 
tember, 1858,  James  T.  Clarke  and  wife 
made,  executed  and  delivered  to  one  Anaata- 
tius  Nicholas  their  deed  conveying  two  ad- 
jacent tracts  of  mountain  lau^  setting  out 
tbe  metes  and  bounds  thereof,  situated  In 
Augusta  county,  Virginia.  A  reservation  was 
expressed  in  this  deed  in  tbe  words  follow- 
ing: "And  the  said  Clarke  and  wife  hereby 
reserve  for  themselves  or  assigns  all  of  the 
timber  upon  tbe  said  tract,  with  the  privilege 
of  removing  the  same  at  such  time  as  may 
suit  their  convenience."  On  tbe  29th  day  of 
September,  1858,  a  writing  was  made  on  this 
deed  below  the  signatures  thereto,  which  was 
signed  and  sealed  by  Clarke  and  expressed 
in  the  words  and  figures  followlDg:  "In  tbe 
foregoing  deed  there  is  reserved  to  the  gran- 
tors all  of  the  timber  on  tbe  lands  conveyed 
with  tbe  privily  of  removing  the  same.  Tbe 
extent  of  sadi  reservation  Is  only  Intended 
to  allow  the  said  Olprke  the  privilege  of  cut- 
ting and  removing  such  timber  from  the  said 
lands  as  be  may  want  from  time  to  time 
without  let  or  hindrance  from  said  Nldiolas, 
but  is  1^  no  means  Intended  to  prevent  said 
Nicholas  or  bis  assigns  also  to  cut  and  nse 
whatsoever  ttiQber  be  may  want  from  time 
to  time.  Wltness'tbe  following  signature  and 
seal  S^tembCT  29,  1853.  James  T.  Clarke. 
iSeall." 

By  deed  dated  ManA  17,  1875,  Anastatlus 
Nicholas  conveyed  the  lands  above  mentioned 
and  the  appnrtenancM  to  the  Shenandoah 
Land  &  Anthracite  Coal  Company,  together 
with  other  lands  In  tbe  same  locality;  and, 
on  the  21st  day  of  April,  1906,  the  Shenan- 
doah Land  ft  Anthracite  Coal  Company  filed 
Its  bill  In  tbe  circuit  court  of  Augusta  county 
against  James  T.  Clarke,  praying  an  In- 
junction restraining  Clarke,  his  agents,  etc., 
from  cutting  -timber  standing  aud  growing 
upon  the  lands  in  question,  and  from  remov- 


ing any  timber  cut  by  Clarke  upon  said  land, 
and  from  selling  or  dlqxising  of  any  of  said 
timber  so  cut  and  removed.  Upon  this  bill 
a  t^porary  injunction  was  awarded.  In  ac- 
cordance with  tbe  prayer  thereof,  and  sub- 
sequently tbe  cause  was  beard  ui>on  tbe  bill 
of  complaint,  tbe  answer  of  James  T.  Clarke 
thereto,  and  certain  affidavits  takoi  and  filed 
on  behalf  of  Clarke,  and  depositions  taken 
on  behalf  of  the  plaintiff;  whereupon  the 
drcudt  court  dissolved  tbe  temporary  Injunc- 
tion theretofore  awarded,  and  dismissed  tbe 
complainants  MIL  From  this  decree  the 
Shoiandoab  Land  ft  Antbracite  Ooal  Com- 
pany obtained  this  a]n>eaL 

Tte  effect  of  Ibe  decree  appealed  from 
Is,  as  appellant  claims,  that  tbe  appdiee, 
Olarke,  Is  the  absolute  owner  of  all  tbe 
timber  on  ibe  lands  in  question,  and  that 
appellant  has  no  fntereat  In  or  right  to  this 
tlmbar  or  any  part  of  It 

The  first  error  assigned  Is  that  tbe  court 
overruled  tbe  exception  taken  to  tbe  answer 
of  Clarke  filed  In  Ibe  cause,  and  refused  to 
strike  out  and  expunge  trom  tbe  answor  tbe 
portion  thereof  excepted  to. 

The  bill  of  aK>ellant  called  for  an  answer 
from  darte  to  each  and  every  allegation 
thereof  on  oath,  as  fully  and  to  the  same  ex- 
tent as  If  be  were  directly  and  particularly 
Interrogated  as  to  each  allegation;  and  the 
answer  of  appellee  was  accordingly  made 
under  oath,  admitting  tbe  execution  of  tbe 
deed  of  September  27, 185S,  filed  with  tbe  bill, 
and  also  tbe  indorsement  thereon  dated  Sep- 
tember 28,  1853.  and  sets  out  fully  tbe  facts 
and  circumstances  as  tbey  existed  at  the 
time  of  tbe  execution  of  these  two  writings 
from  the  standpoint  of  SKwllee. 

As  to  the  objection  that  tbe  ansvrer  Is 
sworn  to,  it  need  only  be  said,  that  the  bill 
called  for  an  answer  under  oath,  and  there- 
fore the  answer  was  admissibl^  and  con- 
clusive In  so  far  as  It  was  responsive  to  the 
bill  until  it  was  overcome  by  tbe  testimony 
of  two  witnesses,  or  by  one  witness  and  cor- 
roborative circumstances.  An>ellant  ml^bt 
have  waived  oatb  to  tbe  answer,  but  tbis 
it  did  not  see  fit  to  do,  and  there  was  no 
ground  upon  which  tbe  answer  or  any  part 
of  It  could  be  excluded  merely  because  it  was 
under  oath. 

Nor  should  tbe  «EC^tlon  thereto,  on  tbe 
ground  that  tbe  answer  was  not  remonslve 
to  the  bill,  have  been  sustained,  as  tbe  mat- 
ters set  up  In  tbe  answer  were  clearly  rele- 
vant to  tbe  issues  presirated  In  the  bill  and 
responsive  thereto. 

The  answer,  after  setting  out  that  the 
lands  conveyed  by  tbe  deed  of  S^itember 
27.  185S,  are  rough  mountain  lands,  of  which 
13ie  principal  value  Is  tbe  timber  and  such 
minerals  as  tbey  contain;  that  no  minerals 
of  any  value  have  eirer  been  discovered,  or 
are  known  to  exist  under  said  lands,  al- 
though more  or  less  extensive  experiments 
have  been  made  at  various  times  since  1853; 
that  there  is  valuable  timber  growing  on  said 
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lands,  wbldi  has  recratly  become  more  valu- 
able by  reason  of  the  construction  of  the 
CbeBapeake-Westem  Railroad;  that  respond- 
ent had  made  arrangements  to  cut  and  re- 
move the  tbnbw  from  said  lands  because  the 
crowing  timber  thereon  belonged  to  him 
under  the  true  Intent,  meaning,  and  the  prop- 
conatmctlon  of  the  deed  from  bim  to 
Nldiolas,  and  denying  that  the  addendum  to 
tbe  deed  warn  made  before  tbe  actual  deliT«7 
tiiereof— states  "The  facts  about  the  trans- 
actlcn  are  that  Anaatatlus  NldKOaa*  who 
was  from  Tennoni;  bat  did  business  in  New 
Tork  Oi^,  oonceired  the  Idea  that  there 
was  antiiracite  coal  and  Iron  ore  on  your 
respondoifs  and  otber  adjacoit  lands,  and 
be  desired  to  acquire  the  minerals,  Intending 
to  form  a  company,  develop  the  minerals, 
and  ^Iher  oponite  the  mines  or  sell  at  a 
large  advanee.  Your  respondent  had  no 
great  fhltb  in  tbe  minerals,  but  did  tibinfc 
tbat  the  timber  might  some  time  become 
valuable.  He,  therefore,  ccmtracted  to  sell 
iaid  Nitdwlas  tbe  land  and  reserve  the  tim- 
ber, and  tbe  deed  was  drawn  up,  signed,  and 
delivered  in  eact  accordance  with  tbe  con- 
tract, and  the  purchase  money  was  paid. 
It  tb^  occurred  to  said  Nicholas  that  be  bad 
no  timber  for  use  In  tbe  mines,  or  even  to 
opm  up  and  show  tbe  vein  of  coal,  and  he 
asked  your  respondoit  to  allow  bim  to  use 
BQch  of  tbe  timber  as  he  might  need  to 
prop  up  the  roof  of  sucb  openings  as  he 
might  make  to  show  the  vein  of  coal.  This 
jour  respondent  agreed  to,  and  the  Indorse- 
moit  was  made  on  tbe  deed  to  carry  this 
Tindwstanding  into  effect  There  was  no 
conddnatlon  i^ven  for  it,  and  it  was  not 
Intoided  to  deprive  your  respondent  of  the 
Taluable  timber  which  he  had  not  sold.  The 
indorsonent  was  InartlflcaUy  drawn  and 
badly  expressed,  but  was  understood  by  said 
Nicholas,  who  stated  to  your  reBpondent  and 
to  others  his  understanding  of  It  to  be  as 
stated  above.**  It  is  clear  tbat  this  part  of 
the  answw  objected  to  is  merely  explanatory 
of  tbe  general  denial  of  the  equities  set  up 
hi  tbe  MU,  and  was  therefore  relevant  to  the 
Issnes  pree«ited  In  the  bill  and  responsive 
to  Ihe  eqnltles  ass»ted. 

Concerning  the  timber  upon  the  lands  cm- 
T^red  in  the  deed  of  S^tember  27,  186%  the 
deed  ts  not  susc^tible  of  any  othex  con- 
Btroctlon  than  tbat  by  it  tbe  absolute  right 
b>  all  of  tbe  timber  npoa  the  lands  was  re- 
served to  tbe  grantor,  Clarke,  and  It  Is  by 
reason  only  of  tbe  "addendum**  to  tills  deed 
that  any  dlfBculty  is  encountered  in  reaching 
a  satisfactory  conclusion  as  to  the  meaning 
and  Import  of  the  language  employed  by 
the  parties  contracting.  According  to  the 
contention  of  appelant,  the  language  of  the 
"addendum**  Is  to  be  construed  as  giving 
to  Nicholas  and  bis  asslghs  tbe  absolute 
ownership  of  tiie  timber  upon  the  lands. 
Plainly  this  contention  cannot  be  sustained; 
for,  if  the  words  '"the  right  to  cut  and  use" 
timber  gave  Nicholas  tbe  absolute  ownership 


of  it,  thai  fbe  words  preceding,  which  re- 
served to  tbe  grantors  all  tbe  timbo-  on  the 
lands  conveyed  **wltb  the  privilege  of  re- 
moving the  same^"  must  necessarily  have 
the  same  construcU<Hi;  the  result  being  that 
both  the  grantors  and  the  grantee  In  the 
deed  th»«by  resraved  or  acquired  an  abso- 
lute ownership  of  the  timber,  with  the  rtght 
to  the  fonnor  to  "cut  and  mnove"  and  to 
the  latter  the  right  to  "cut  and  use."  It 
Is  Impossible  that  both  could  own  an  abso- 
lute rl^t  to  the  timber.  It  is  Immaterial, 
we  think,  whether  the  deed  and  the  "ad- 
dendum** be  treated  as  one  paper  or  separate. 
Under  the  deed  the  whole  of  the  timber  Is 
nnmlstakably  reserved  to  the  appellee,  and 
there  Is  nothing  In  tiie  "addendum"  which 
required  him  to  surrender  the  whole  of  It 
to  Nicholas  and  hto  assigns;  on  the  contrary, 
It  Is  distinctly  stipulated  that  be  may  cut  and 
remove  as  much  of  tiie  timbw  as  he  might 
want  from  time  to  time,  without  let  or 
hindrance  from  mcholas,  who  was  given 
the  privilege  merely  of  cutting  and  using 
wbatevw  timber  he  might  want  from  time 
to  time,  but  the  exercise  of  this  privily 
was  In  no  way  to  hinder  appellee  from  cut- 
ting and  removing  as  much  of  tbe  timber 
ss  be  might  want  from  time  to  time.  It 
would,  therefore,  be  Ult^lcal,  at  least,  to 
say  tiiat  this  "adduidum"  Is  to  be  construed 
as  giving  Nicbolaif  assignee  tbe  right  to  oi- 
Joln  api}ellee  from  cutting  and  removing 
such  of  the  timber  as  he  may  want  from 
time  to  time;  for  in  that  case  tiiere  would 
be  none  reserved  by  the  plain  terms  of  the 
deed  and  the  stipulation  In  the  "addendum" 
for  bim  to  cut  and  remove.  To  read  the 
"addndum"  s^rately,  the  ambiguity  Is 
patent  and  renders  tbe  Inatmment  Inopera- 
tive and  avoid,  as  the  two  clauses  therein— 
tbe  one  recogidsing  In  appellee  the  tight  to 
*'cut  and  remove"  Ibe  timbor,  and  the  otber 
the  right  or  privily  of  Nicholas  to  "cnt 
and  use"  the  timber— are  destructive  of  each 
other,  and  leaves  tbe  reservation  of  the 
timber  In  the  deed  Iteelf  unaffected.  To  con- 
sider tite  ambiguity  as  latent,  however,  the 
same  result  must  follow ;  for  by  no  rational 
construction  to  be  given  this  "addendum" 
could  appellee  be  deprived  of  the  right  to 
"remove"  the  timber  from  tbe  land  as  he 
might  desire  to  do  from  time  to  time.  If 
It  was  Intended  by  the  parties  to  confer  upon 
Nicholas  tbe  right  to  all  the  timber,  or  sucb 
rigbt  therein  aa  would  exclude  appellee  from 
the  right  to  cut  and  remove  such  timber  as 
he  might  want  from  time  to  time,  the  lan- 
guage employed  Is  Inapt  and  Ineffectual  to 
accomplish  tbat  purpose,  and  otber  more  apt 
and  effectual  language  could  and  doubtless 
would  have  been  used. 

The  rule  that  parol  evidence  Is  not  ad- 
missible to  ftlter  the  terms  of  a  writien  In- 
strument or  to  add  thereto  does  not  exclude 
evidence  going  to  explain  tlie  instrument, 
where  the  language  employed  Is  of  equivocal 
Import 
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''Wliere  ft  written  omdxaet  Is  obscnre  In 
Its  meuiliic,  erldenoe  <tf  what  wai  uld  and 
done  at  the  time  of  Its  uecntlon  is  oom- 
petent,  not  to  add  to  or  change  1^  but  to  eoc- 
plaln  It"  Knick  t.  Knlck,  76  Tn.  12;  Blcb- 
■rdflon  T.  The  Bank,  04  Ya.  m  28  &  SL  41& 

*'If  the  mwnlng  <i  an  Initmment  he  double 
tul,  erldence  of  the  acts  of  the  parties  ondw 
it  maj  be  received  to  diow  Intent"  Gtann 
V.  Angosta  Fetpetoal.  etc^  Oo^  M  Ta.  906, 
40  8.  B.  20.  and  authorities  cited. 

To  ascertain  the  Intent  of  the  parUes  la 
the  fundamental  rule  In  the  construction  of 
an  agreement;  and  In  sodi  eonstmctlon 
conrts  KxA  to  the  language  employed,  ttie 
subject-matter  and  the  summndlng  circum- 
stances. They  are  nova  shut  out  from  the 
same  light  which  the  parties  enjoyed  when 
the  contract  was  executed,  and  to  that  end 
they  are  mtltled  to  place  th«nselTes  in  the 
same  sltuatUm  which  the  parties  who  made 
the  contract  occupied,  so  as  to  view  the  clis 
cnmstances  as  they  viewed  Ihem,  and  so  to 
judge  of  the  meaning  of  ^  w<nds  and  of 
the  correct  application  of  tlie  language  to 
the  things  described.  Talbott  v.  B.  ft  D.  B. 
Oow.  81  0rat  68fi. 

Considering  Uie  language  onployed  in  the 
**addaidum"  to  the  deed  In  question,  in  the 
light  of  the  well-established  rules  adverted 
to  and  the  proof  In  the  record,  the  construc- 
tion of  it  claimed  appellee  la  fully  sus- 
tained. For  about  68  years  prior  to  the  In- 
stitution of  this  suit,  appellee  cut  and  rs- 
moved  tan  bark  and  tlmba  fnnn  these  lands, 
according  to  the  very  terms  of  the  deed  of 
S^tember  27,  1868.  without  hindrance  on 
the  part  of  Nicholas  m  any  one  claiming 
under  him;  no  question  being  raised  by 
any  one  at  any  time  as  to  aj/iptilttfn  right 
to  ^  so.  It  further  appears  that  it  was 
tiie  sole  purpose  of  Nldiolas;  and  appellant 
who  claims  under  him.  to  develop  such 
minerals  aa  might  be  found  vom  ttie  landa 
In  question,  and  that  ndther  ersr  amton- 
plated  cutting  and  removing  from  the  landa 
the  timber  thereon  reswved  in  the  deed  to 
appellee.  It  further  appears  that  neither 
Nicholas  nor  the  appelant  during  the  period 
from  the  date  of  tlie  deed  to  Nicholas  in 
1863  to  the  institution  of  this  suit,  ever  at- 
tempted to  cut  and  use  any  of  this  timber, 
nor  have  they  or  either  of  them,  during  that 
pwlod,  attempted  to  OffOi  and  operate  any 
mines  under  the  lands;  but  on  tiie  contrary 
their  course,  with  reference  thereto,  lias  been 
such  as  to  warrant  the  conclusion  that  they 
had  abandoned  all  Idea  of  mining  any  coal 
or  other  mlnmUs  tn  the  lands  or  of  there 
being  coal  or  otSier  mlnaals  Uiereln  to 
mln&  Appellant  now  concedes  in  Its  bill 
that  there  is  nothing  in  the  lands  to  be 
mined,  and  It  Is  only  at  thia  late  day  that  it 
has  conceived  the  idea  that  under  tbe  "ad- 
dendum" to  tbe  deed  to  Nicholas  it  owns 
an  interest  In  the  timber  thereon  and  is  en- 
titled pa  enjoin  appellee  from  tbe  fnrthw 
enjoyment  of  ttie  right  to  cut  and  remove 


13w  wbcM  irf  It  at  Ids  ewveatoncsh  e^prestfy 
reserved  to  lilm  In  tbe  deed. 

The  facts  and  circomstaneas  Aown  In 
the  record  clearly  sustain  the  contmtVms  of 
appellee:  Q)  That  the  addendnm  to  tbe  deed 
was  made  after  the  encution  and  dtftvery 
thereof,  and  without  cmisldemtlaa;  that 
It  was  made  tat  ttw  purpose  only  of  cm- 
fOTTlng  upon  Nicholas  tbe  right  or  privilege 
of  using  mougfa  of  tbe  timber  upon  the 
lands  conveiyed  aa  he  might  need  to  prop 
up  his  mines  in  taking  out  any  coal  he  might 
find  and  want  to  market  we  show  vrlth  ttio 
view  of  selling  bis  purchase  of  the  lands 
at  an  advanoo— It  being  the  porpose  of 
Nldulaa  to  either  mine  and  maAet  the  coal 
he  believed  he  could  find  in  the  lands,  w  to 
sell  the  landa  together  with  othw  lands  In 
the  same  locality,  with  tiie  right  to  mlna  coal 
or  other  minerals  therein,  for  an  advanced 
^ce;  (JS)  ttat  Nichctos  never  intended  to 
purchase,  nor  ever  eonridend  that  he  had 
purchased  the  timbw  on  Uw  lands  conveyed 
by  him  to  appellee,  or  any  Intnest  therein 
i^ch  iw  could  assert  in  hindrance  of  ap- 
pel  lee  in  cutting  and  removing  the  ttanba- 
at  his  convoilence;  and  (4)  that  neither 
Nicholas  nor  appellant  ever  conceived  the 
idea  that  ttie  'Mdoidnm*'  In  questlui  con- 
ferred upon  Kiduklas  any  interest  in  the 
timber  otlier  than  the  mere  privilege  <^  using 
such  of  it  as  Nicholas  might  want  to  use  in 
propping  up  openings  In  the  lands  to  take 
out  coal  found  ther^n  or  to  show  the  same, 
until  long  aft»  all  npectatlon  of  finding 
coal  or  other  minerals  In  the  landa  had  been 
abandoned,  the  lands  regarded  of  little  m 
no  worth,  and  the  timber  had  become  valu- 
able only  by  reason  of  ttie' construction  of 
a  railroad  to  the  vldnlty  of  the  land,  af- 
fording transportation  for  timber  from  that 
region  to  market 

In  our  view  of  the  case,  the  occasion  has 
never  arisen  for  Nicholas  or  his  assignee,  ap- 
pellant to  exercise  the  r^ht  or  privilege 
conferred  upon  the  former  by  tbe  "add^- 
dum"  to  the  deed  of  Septemlwr  27, 1853,  and 
that  by  the  concessit  of  appellant  la  its 
bill,  which  agrees  fully  with  the  proof  In  the 
record,  the  occasion  can  never  arise  for  the 
exercise  of  such  right  or  privily;  there- 
fore. It  would  be  manifestly  unjust  and  in- 
equitable to  grant  ttie  relief  prayed  by  ap- 
pellant In  this  case. 

It  follows  that  the  decree  appealed  from 
Is  without  error,  and  should  be  affirmed. 


KENT  et  al.  r.  KENT  el  at 

(Supreme  Coart  of  Appeals  of  Virginia.  Nov. 
22,  1906.) 

1-  WIU.S  —  CossTBucnoii  —  Latsid  Gift  — 

IlTTESTATK  PBOPJIlrtT. 

Code  1887.  S  2521  [Va.  Oode  1904,  p.  12891. 
declares  that  a  will  shall  be  construed  wltb 
reference  to  the  real  and  personal  estate,  to  taka 
effect  as  if  it  had  been  execntrd  immediately 
before  the  testator's  deadk  Bectioa  2624  [Ta. 
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Code  1904.  p.  2200]  proridei  that,  Dulen  a  con* 
trary  intuition  ■faall  appear  hy  the  will,  the 
real  estate  devised  thereby  which  ahall  fail  shall 
be  Included  in  the  realdttanr  devlae.  A  testator 
(are  tba  midiia  of  hla  lau  and  paraonal  pnqi- 
erty  to  three  diUdren  named.  One  of  the  three 
died  Intestate  without  issae  before  testator's 
death.  Htld,  that  the  devise  to  him  lapsed,  and 
88  to  his  interest  in  the  residue  the  testator 
died  intestate,  the  object  <a  section  2521  being 
to  make  wills  speak,  with  respect  to  real  estate, 
u  they  did  under  the  common  law  with  respect 
to  personalty,  as  of  the  death  of  the  testator, 
and  section  2624  pladnc  real  and  personal  es- 
tate on  the  same  footing  in  resjMct  to  lapsed  de- 
vises and  lesaciea. 

[Bid.  NotOw— For  cases  In  point,  see  Oent  Dig. 
vol  49;  Willi,  18  2173-2I8&] 

8.  Sauk— DmonATioN  of  DBnazu— Gm  to 

OLABSSa  OB  InOtVIDUAU. 

A  testator's  gife  of  the  reaidne  oi  his  real 
and  personal  propertr  to  three  children  named, 
children  of  his  flist  marriage.  Is  not  a  gift  to 
them  aa  a  class,  bnt  to  them  as  Individaab,  and 
OD  the  death  of  one  of  them  without  issne  before 
Uie  death  of  the  testator  the  gift  to  him  iMwed. 
EBd.  Note.— For  easei  la  potait»  aee  Gent.  ^g. 

Toi.  49,  Wills,  i  iiiST 

Aiveal  fRun  (Mrcalt  Omrt  Wrtbe  Qnmtr. 

Salt  between  WUIlam  P.  Kent  and  an* 
other  and  Uaij  Kmt  and  ottaen  tor  the  con- 
■tmcUon  of  the  wUl  of  Robert  a  Kent  de- 
oeaaed.  From  a  decree  constralng  the  will, 
the  former  appeaL  Affirmed. 

Fulton  ft  Fulton  and  BolIItt  ft  Kelly,  for 
appellants.  A.  A.  Campbell,  for  appellees. 

KEITH,  J.  Bobert  a  Kent,  Sr.,  a  citlnn 
of  Wythe  county,  died  In  April,  1006,  having 
first  made  and  published  bis  last  will  and 
testameot.  He  bad  been  twice  married,  and, 
at  the  time  of  the  execution  of  bis  will,  there 
were  three  children  of  the  first  marriage 
living,  William*  P.,  Bobert  (X.  Jr..  and  Tyler 
G.  Kent ;  and  of  the  second  marriage  his  wife 
and  her  children,  Mary,  Bllzabeth,  Anastasla, 
and  J.  Cloyd  Kent  were  living.  By  the  third 
jdanae  of  the  will,  William  P.,  Bobert  a.  and 
/  T^ler  Q.  Kent  were  givm  all  the  residue  of 
ttie  property  real  and  personal  of  which 
th^r  father  was  posseBSed.  after  making  pro* 
vision  tor  others  of  his  family,  anbject  to 
the  widow's  dower  during  life,  to  be  equally 
divided  between  them.  It  appears,  further, 
that  Tyler  O.  Kent  died  Intestate  and  with- 
oDt  issue  after  the  execution  of  the  said  will, 
and  a  few  monttia  before  the  deatli  of  bis 
father. 

Upon  a  bin  filed  to  obtain  a  construction 
of  this  win,  the  circuit  court  held  that  Tyler 
6.  Kent  having  died  during  the  lifetime  of 
the  testator  leaving  no  children,  the  devise 
to  him  lapsed  and  became  void;  that  as  to 
the  one-third  interest  of  the  said  Tyler  O. 
Kent  the  testator,  Robert  G.  Kent,  died  in- 
testate ;  and  that  It  descended  to  his  heirs  at 
taw.  From  that  decree  William  P.  Kent  and 
Kobwt  G.  Kent  have  appealed  to  this  court 

We  accept  aa  correct  the  statonent  In  the 
peUtlon  for  appeal  with  respect  to  the  law 
bearhtg  on  the  subject  as  it  stood  before 
the  passage  of  the  ttatotea  hereinafter  to  tie 
cooBldeMa: 


L.  That  if  a  lapse  occurred  In  tlie  bequest 
of  personal  property  ontalde  of  the  residuary 
clanee,  the  property  t>equeathed  should  pass 
to  the  residuum,  and  be  distributed  among 
the  residuary  legatees,  because  it  ought  to  be 
held  that  the  testator  did  not  intend  to  die 
intestate  aa  to  any  of  his  property  if  It  could 
be  avoided. 

2.  That  whilst  this  should  be  held  true  aa 
to  personalty,  It  ought  not  to  prevail  as  to  a 
devise  of  reidty;  and  as  to  It,  tiie  rule  was 
that  if  a  lapse  In  a  devise  of  realty  ontalde  of 
the  residuary  clause  occurred.  It  should  not 
go  to  the  residuum  and  pass  to  the  residuary 
devisees,  but  should  go  to  the  heir;  and  the 
reason  assigned  tor  the  distinction  between 
a  bequest  and  a  devise  was  that  aa  to  per* 
sonal  property  the  will  qioke  as  of  the  date 
of  the  testator's  death,  but  aa  to  real  prop- 
erty It  spoke  as  of  the  date  of  Ita  execution- 

8.  That  the  above^nnounced  principles  had 
no  application  whatever  to  lapses  occurring 
to  the  residuary  clause  of  the  will ;  and  that 
If  a  lapse  there  occurred.  It  continued,  and 
the  testator  as  to  thia  should  be  held  to  have 
died  intestate,  and  that  the  bequest  or  de- 
vise, as  the  case  ml|^t  be,  passed  to  the  next 
of  kin  or  the  heir. 

These  rules  of  construction  were  adopted 
1^  our  courts,  and  conttoued  In  force  hi  this 
state  until  the  Code  of  1840  was  enacted,  to 
whldi  two  statutes  anteared  which  mate- 
rially changed  the  common  law,  and  which 
are  to  be  found  to  our  preeent  Code  of  1887 
as  secUon  2B21  [Ya.  Code  1904.  p.  1280], 
which  reads  as  followa:  "A  will  shall  be 
construed,  with  reference  to  the  real  estate 
and  personal  estate  comprised  in  It.  to  q[>eak 
and  take  effect  as  If  It  had  beax  executed  im- 
mediately before  the  death  of  the  testator, 
unless  a  contrary  Intention  shall  appear  by 
the  will"— and  section  2024  [Ya.  Code  1004, 
p.  12001.  which  provides  that,  "unless  a 
contrary  Intention  ahall  appear  by  the  will, 
such  of  the  real  estate,  or  toterest  therein, 
as  ahall  be  comprised  In  any  devise  in  such 
will  which  shall  fall  or  be  void,  or  otb«rwiae 
tocapable  of  taking  effect,  shall  be  Included 
In  the  residuary  devise.  If  any,  contained  in 
such  will.** 

The  obvious  ^ect  of  section  2621  was  to 
make  wills  apeak  with  reject  to  real  estate, 
as  they  had  done  under  the  common  law  with 
respect  to  personal  estate,  as  of  the  death  of 
the  testator,  thus  sweepli^  away  the  dis- 
tinction which  had  theretofore  been  held  to 
exist  with  respect  to  bequesta  of  personal  and 
devlBu  of  real  eatat&  This  Is  not  cimtro- 
verted. 

But  it  is  claimed  that  wbUe  section  2621 
has  the  effect  of  destroying  the  distinction 
between  real  and  personal  pn^rty,  aa  to 
the  date  at  which  the  wlU  shall  speak,  section 
2524  establishes  a  distinction  between  the 
devise  of  real  and  the  bequest  of  personal 
property  which  shall  for  any  cause  fall  or  be 
void.  viz..  that  while  a  devise  or  legacy,  fail- 
ing from  any  canae^  fiOls  Into  ttie  residuum. 
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and  passes  tinder  Its  provisions,  a  fallare  of 
any  part  of  the  residuary  clai^  Itself,  as  to 
peraonal  property,  by  lapse  or  otherwise, 
becomes  an  Intestacy  and  passes  to  tbe  next 
of  kin  as  undlq>osed  of;  but  that,  by  force 
of  section  2524,  real  estate  comprised  in  any 
devise  which  may  lapse  or  fall  to  take  eCTect, 
although  It  be  a  part  of  the  residuum,  shall 
still  be  Included  In  and  pass  under  the  re- 
siduary clause.  So  that,  In  the  case  before 
OS,  there  having  been  a  devise  t6  William  P., 
Robert  C,  and  Tyler  G.  Kent,  and  the  latter 
having  died  during  the  lifetime  of  his  father, 
his  Interest  In  the  real  estate  derlaed  would 
pass  to  his  surviving  brothers. 

The  argument  upon  the  statute  turns  upon 
the  force  of  the  words,  "such  of  the  real  es- 
tate, or  Interest  therein,  as  shall  be  compris- 
ed In  any  devise  In  such  will  which  shall  fall 
or  be  void,  or  otherwise  incapable  of  taking 
effect,  shall  be  Included  In  the  residuary  de- 
vise, If  any,  contained  In  such  will,"  but  we 
are  of  opinion  that  the  words  "any  devise" 
are  to  be  limited  to  any  devise  oth^  than 
the  residuary  clause. 

As  is  well  said  in  the  opinion  of  the  learn- 
ed circnit  judge:  "  'Residue'  means  that  of 
which  no  effectual  disposition  is  made  other 
than  by  the  residuary  clause.  Tbe  statute 
provides  that  real  estate,  which  shall  be 
comprised  In  any  devise  which  shall  fall, 
shall  be  Included  In  the  residuary  devise.  If 
any.  Tbe  statute  clearly  imports  a  purpose 
to  bring  Into  tbe  residuary  devise  something 
of  which  no  effectual  disposition  Is  made 
outside  of  the  residuary  clause,  and  cannot, 
without  greatly  straining  the  words,  be  con- 
strued as  changing  the  rule  when  tbe  failure 
is  In  tbe  residuum  itself.  In  other  words,  tbe 
subject  of  section  2524,  and  statutes  to  tbe 
same  effect  In  Bngland  and  other  states  of 
the  Union  mentioned,  was  to  put  real  ratate 
and  personal  property  on  the  same  footing 
In  respect  to  void  and  lapsed  devises  and 
legacies."  This  conclusion  seems  to  be  fully 
warranted  by  the  authorities.  See  Woerner 
on  Am.  Law  of  Adm.,  vol.  2,  |  437;  Beach 
on  Wills,  i  262;  Redfleld  on  Wills,  vol.  2, 
1119;  Jarman  on  Wills,  vol.  1,  p.  665. 

There  is  not  much  force  in  the  contention 
that,  if  tbe  constmctlon  claimed  by  appellants 
be  not  placed  upon  section  2524,  the  statute 
would  be  wholly  uselesa.  This  argument 
would  prove  too  much,  for  a  very  great  pro- 
portion of  our  statute  law  Is  merely  declara- 
tory of  the  common  law.  The  object  of  the 
Legislature  In  such  cases  is,  we  presume,  to 
make  the  law  plain,  unambiguous,  and  uni- 
form, and  to  put  it  beyond  the  reach  of  the 
and  flow  of  Judicial  opinion  and  decision. 

The  construction  given  by  the  circuit  court 
Is  in  accordance  with  the  current  of  authority 
elsewhere,  and  with  the  little  that  we  have 
upon  the  subject  In  Tlrglnia. 

In  18  Am.  &  Eng.  Enc.  Law,  p.  766,  it  Is 
said:  "Where  a  residuary  bequest  or  devise 
lapses  or  is  void  It  goes  to  the  heirs  or  next  of 
Un  of  tbe  testator,  as  In  cases  of  Intestacy,  and 


the  same  Is  true  where  the  lapse  or  Invalldltr 
Is  only  as  to  one  or  more  of  several  residu- 
ary legatees  or  devisees  who  are  to  take  dis- 
trlbutlvely,  the  share  or  shares,  of  wbiidi  the 
gift  falls,  go  to  the  testator's  heirs  or  next 
of  kin,  and  not  to  the  other  residuary  legatees 
or  devisees."  Citing  In  support  of  tbe  text 
authorities  from  very  many  states.  Frailer 
V.  Frazler,  2  Leigh,  642;  Stone  v.  IHcholaim. 
27  Qrat  8,  where  Judge  Honcnre  states  tbe 
law  to  be,  that  "when  a  q)e<Mc  devise  falls 
from  any  cause  the  subject  of  it  goes  to  tbe 
residuary  devisee  unless  a  different  Intentlm 
appears  in  the  will.  Bat  when  a  resldaary 
devise  fails  from  any  cause  the  subject  of  It, 
to  tbe  extent  of  such  failure,  goes  to  the  bdrs 
at  law  ot  tbe  testator.**  It  Is  said  that  this 
was  a  dictnin.  Grant  that  It  Is  so;  It  was 
the  dlctom  of  a  dlstingnlstaed  Jndge^  con- 
curred in  by  the  entire  conr^  and  Is  wtitled 
to  nmch  respect 

Tbe  effect  of  section  2521,  as  we  have  se^. 
was  to  obliterate  the  distinction  which  had 
theretofore  existed  between  legacies  and  de- 
vises, and  to  place  them  both  apon  the  same 
footing,  by  making  the  will  in  all  cases,  un- 
less a  contrary  intait  appeared,  speak  as  of 
the  death  of  the  testator.  The  constmctloQ 
placed  by  appellants  on  section  2524  would 
have  the  effect  of  making  a  different  role 
with  respect  to  a  failure  occurring  in  the 
residuary  clause  between  bequests  of  person- 
alty and  devises  of  realty,  tiie  personalty  go- 
ing to  tbe  next  of  kin  while  tbe  realty  would 
be  included  as  a  part  of  the  residuary  clause 
and  pass  in  accordance  with  Its  provislona 
thus  defeating  one  of  the  objects  which  tbe 
Legislature  had  In  view,  wblch  was  to  give 
the  same  constmctlon  to  wills  with  respect 
to  real  and  personal  property.  We  are  of 
opinion  that  the  circuit  court  has  correctly 
construed  section  2524. 

It  is  contended,  however,  that  the  devise 
to  Rob«t  0.,  William  P.,  and  Tyler  G.  Kent 
was  to  them  as  a  class,  and  not  as  individ- 
uals, and  that,  therefore,  no  lapse  occurred 
by  reason  of  Tyler's  deatb  before  his  father, 
thoi^h  they  took  as  tenants  in  common  and 
not  as  Joint  tenants;  and  that  the  share  of 
Tyler  goes  to  appellants  as  the  snrvlTors  of 
a  class. 

Tbe  circuit  court,  dealing  witb  this  branch 
of  the  case,  says:  "The  question  as  to  wheth- 
er a  testator  provided  for  a  number  of  per- 
sons as  a  class,  or  as  individuals  constituting 
a  class.  Is  one  of  intention.  The  rule  Is  tbat 
where  several  persons  are  provided  for  by 
name,  a  presumption  arises,  In  the  absence 
of  any  Indication  In  the  language  of  tbe  will 
to  the  contrary,  that  ft  Is  to  tbem  sev^ally 
and  nominatim,  and  not  collectively,  althouglt 
the  persona  named  may  constttato  a  class." 

In  WoriEman  r.  Workman,  2  Allen  (MassJ 
47%  it  is  said:  "Th«  anthorittes  on  this  sob- 
Ject  oonclnsiTely  show  tbat  it  is  an  establish- 
ed goierai  rule  of  law,  IjBat  when  tbe  parties 
to  whom  a  legacy  Is  given  are  not  described 
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as  a  class,  but  by  their  IndlTldual  names, 
though  thej  may  constitute  a  class,  the  death 
of  any  one  of  them  before  the  testator  canses 
a  lapse  of  the  legacy  Intended  for  the  legatee 
so  dying."  Frazler  v.  Frazler,  supra;  2 
Woemer's  Am.  Law  of  Adm.  p.  937-8. 

In  Moffert  v.  Elmendorf,  152  N.  Y.  475,  46 
N.  845,  67  Am.  St  Rep.  529,  It  la  held  that 
"a  devise  to  the  testator's  aimt,  naming  ber, 
and  to  bis  cousins,  naming  seven  persons* 
each  to  take  an  equal  share,  Is  not  a  devise 
to  a  class,  though  all  the  cousins  are  the  chil- 
dren of  such  aunt  Therefore,  upon  the 
death  of  any  of  such  cousins,  his  or  her  de- 
vise lapses  and  goes  into  the  residue." 

"While  the  mere  fact  that  part  of  the  per- 
sons composing  a  class  are  named  Is  not  con- 
trolling, when  all  are  named,  each  by  his  or 
her  name  In  full,  and  an  equal  share  la 
given  to  each,  the  presumption  Is  that  they 
are  to  take  in  their  Individual  and  not  in 
their  collective  capacity,  although  this  may 
be  rebutted  by  other  parts  of  the  will  show- 
ing a  different  Intention."  3  Jarman  on  Wills, 
S;  Woemer's  Am.  Law  of  Adm.  S  434;  Sav- 
age V.  Bnmham.  17  N.  T.  561. 

"The  court*  Invariably  attach  great  Im- 
portance to  the  designation  of  ttie  devisees 
aeverally  by  name,  and  to  a  provision  that 
they  shall  share  the  gift  In  fixed  and  definite 
proportions."    Moffett  t.  Elmendorf,  supra. 

In  Hoppock  V.  Tucker,  59  N.  T.  202,  the 
devise  was  to  three  persons  by  name,  and 
as  "the  children  of  my  deceased  daughter 
Ann  Maria.'*  Chief  Justice  Ohnidi  said: 
"It  must  be  conceded  that  the  clause,  u  ft 
Is  written,  with  Its  double  description,,  tree 
tnm  the  Influence  or  eontrol  of  other  por- 
tions of  the  will,  would,  accOTdlng  to  the  ad- 
judicated cases,  be  conatmed  as  a  personal 
legacy  to  each  dilld.  The  law  Infers  tttls  In- 
tent from  the  spedflcatlon  of  names,  and  re- 
gards the  descripUTe  portion  of  the  clause 
as  intended  for  idmtiflcatlon.'*  Citing  Asb- 
llnff  Enowlee,  8  Drew,  696;  Ylner  T.  Fran- 
cis, 2  Cox.  Bq.  190;  Denn  v.  Gaskln,  Cowp. 
r>67;  Baln  t.  Lescher,  11  Sim.  897. 

We  are  of  opinion  that  the  court  correctly 
held  that  the  devise  under  consideration  was 
to  the  Indlvldnals  named,  and  not  to  them  as 
a  clam;  and,  upon  the  whole  case,  we  are  of 
opinion  that  fibe  decree  of  the  circuit  court 
should  be  affirmed. 

HARRISON.  X,  absent 


OLBM  T.  OITEN'S  VSTB  ct  aL 

fSnpmne  Court  of  Apneals  of  Ylrglnia.  Nov. 
22,  1906.) 

1.  OotmTB  JuHTBDTcnoN— Real  Pbopsbtt  op 
NonsnnnifT—PsocEss— Publication. 
It  la  competent  for  a  state  to  provide  by 
statute  that  tse  title  to  real  estate  within  Its 
limitB  sfaall  be  settled  and  determined  by  suit  In 
which  defendant,  being  a  nonresident,  la  brought 
into  court  by  publication. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vo^.  IS.  Courts,  I  «.] 


2.  PbOOESS   —   PUBLICATIOM  —  ACTIONS  IN 

Which  Autbobized  —  Speoifxo  PEsroBu- 
ANce. 

Va.  Code  1904,  U  3230-3232,  nroviding  for 
procees  by  publication,  and  section  o232,  declar- 
ing that  "upon  any  trial  or  hearing  under  this 
section  such  judgment,  decree,  or  order  shall  be 
entered  as  may  api>ear  just"  comprehend  quasi 
proceediuga  In  rem,  the  object  of  which  is  to 
reach  and  disiMMe  of  property  within  the  state, 
and  therefore  in  an  action  for  speciSc  perform- 
ance of  a  contract  of  sale  of  real  estate  brought 
against  a  nonresident  executor,  and  the  widow 
and  children  of  the  vendor,  it  was  proper  to 
proceed  against  the  executor  by  publication. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  40,  Process,  9  100.] 

Appeal  from  Circuit  Court  Augusta  County. 

Bill  by  W.  J.  Clem  against  J.  E.  Qlvens, 
executor  of  W.  C.  Olvens,  deceased,  and 
otben.  From  Judgmoit  sustaining  defend- 
aota^  demurrer,  plaintiff  appeals.  Reversed. 

T.  K.  Hadkman.  for  appellant  Tlmberlake 
&  Nelson,  for  appellees. 

WHITTLE,  J.  The  bill  In  this  case  was 
filed  by  the  appellant  W.  J.  Clem,  against 
J.  E.  Glvens,  executor  of  W.  C.  GIvens,  de- 
ceased, and  the  widow  and  children  of  the 
testator,  five  of  the  latter  being  Infants, 
for  specific  performance  of  a  written  contract 
of  sale,  between  the  executor  and  the  appel- 
lant, of  real  estate  situated  In  Augusta  coun- 
ty, Va. 

By  his  will,  which  was  probated  In  the 
county  court  of  that  county,  In  which  court 
the  executor  also  qualified,  the  testator  em- 
powered the  executor  to  sell  and  convey  bis 
real  estate  at  any  time  during  the  minority 
of  his  youngest  chttA,  and  to  distribute  the 
proceeds  among  his  children,  paying  the 
shares  of  minors  to  their  duly  qualified  guar- 
dians. The  widow  and  children  are  residents 
of  the  county  of  Augusta,  but  the  bill  alleges 
that  the  executor  is  a  nonresident  of  the 
state,  and  he  was  proceeded  against  by  publi- 
cation. 

The  record  shows  that  at  the  first  calling  of 
the  case,  by  consent  of  all  parties  by  counsel, 
It  was  submitted  to  the  judge  of  the  court  for 
decision  In  vacation ;  but  it  Is  admitted  that 
the  agreemmt  to  this  submission  was  not  to 
be  considered  as  a  general  appearance  on 
the  part  of  the  nonreddent  executor.  Subs» 
quently,  by  demurrer  to  the  bltl,  he  denied 
the  jurisdiction  of  the  court  to  decree  specific 
performance  of  the  contract  In  question.  Tbe 
circuit  court  sustained  the  drannrrer,  and  dls- 
misaed  the  bill,  and  the  correctness  of  that 
ruling  Is  now  before  us  for  review. 

It  may  be  conceded  In  the  outset  that  a 
personal  judgment  against  a  nonresident  up- 
on substituted  process  Is  void,  under  the  due 
procesB  clause  of  the  fourteeoth  amendment  of 
the  Constitution  of  the  United  States,  even  in 
the  state  where  rendered.  This  was  distinct- 
ly held  in  the  leading  case  on  the  subject  of 
Pennoyer  v.  Nefl,  95  U.  S.  714.  24  L.  Ed. 
565,  where  it  was  adjudged  Indlspoieable 
to  the  validity  of  a  proceeding  in  personam 
that  personal  ncTlce  of  process  on  the  de- 
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fendant  be  bad  within  the  Jurisdiction,  nnleBS 
there  has  been  a  general  appearance,  which, 
of  conrsej  operates  as  a  walv^  of  proce8& 
Hnllng  T.  K.  B.  &  I.  Oo^  130  n.  S.  659.  0  Sup. 
Ct  60S,  S2  L.  Bd.  1010;  Haddock  v.  Haddock, 
201  U.  S.  662.  26  Sup.  Ct  626,  60  L.  Ed.  867. 
If,  on  the  other  hand,  the  proceeding  be  In 
rem,  or  quasi  in  rem,  where  the  res  to  be 
afTected  by  the  litigation  Is  within  the  Juris- 
diction of  the  court,  notice  by  publication  Is 
ordinarily  sufficient 

"Jurisdiction  Is  acquired  In  one  of  two 
modes:  First,  as  against  the  person  of  the 
defendant,  by  the  service  of  process;  or, 
second,  by  a  procedure  against  the  property 
of  the  defendant  wlthhi  the  Jurisdiction  of 
the  court  In  the  latter  case,  the  defendant 
Is  not  personally  bound  by  the  Judgment  be- 
yond the  ^Togerty  In  question.  And  It  Is 
Immaterial  whether  the  proceeding  against 
the  property  be  by  an  attachment  or  bill  In 
chancery.  It  must  be  substantially  a  pro- 
ceeding  In  rem.  The  bill  for  the  q>eclflc  ex- 
ecution of  a  contract  to  convey  real  estate 
is  not  strictly  a  proceeding  In  rem,  In  ordi- 
nary cases;  but  where  such  a  procedure  Is 
authorized  by  statute,  on  publication,  with- 
out personal  service  of  process,  It  Is  substan- 
tially of  that  character."  Boswell's  Lessee 
T.  Otis,  9  How.  (U.  S  )  S36,  13  L.  Ed.  164. 

Amdt  V.  Griggs,  134  V.  S.  816,  10  Sup.  Ct 
667,  88  L.  Ed.  918,  Is  authority  for  the  prop- 
osition, that  "a  state  may  provide  by  statute 
that  tiie  title  to  real  estate  within  Its  limits 
shall  be  settled  and  determined  by  a  suit  In 
which  a  defoidant,  being  a  nonresident  Is 
brought  Into  court  by  publication." 

That  was  an  action  to  recover  possession  of 
land,  and  to  qolet  titie.  At  pages  320,  821,  of 
184  U.  S..  at  pages  568^  669.  of  10  Sup.  Ot.  83 
li.  Ed.  918.  Mr.  Justice  Brewer,  In  response 
to  tiie  suroestlon  that  an  action  to  quiet  tltie 
Is  a  suit  In  equity,  and  tiiat  equity  acts  upon 
the  person,  observes:  "While  these  proposi- 
tions are  doubtlew  correct  as  statements  of 
the  general  rules  respecting  bills  to  quiet 
titie,  and  proceedings  In  courts  of  equity, 
they  are  not  applicable  or  controlling  here. 
The  question  Is  not  what  a  court  of  equity, 
by  virtue  of  Its  goieral  powers  and  In  the 
absence  of  a  statute,  might  do,  but  It  Is: 
What  Jurisdiction  has  a  state  over  tities  to 
real  estate  within  Its  limits,  and  what  Juris- 
diction may  It  give  by  statute  to  Its  own 
courts,  to  determine  the  validity  and  extent 
of  the  claims  ot  nonresidents  to  aoch  real 
estate? 

"If  a  state  has  no  power  to  bring  a  non- 
resident Into  Its  courts  for  any  purposes 
publication.  It  is  Impotent  to  perfect  the 
tities  of  real  estete  within  Its  limits  held  by 
Its  own  citizens.  And  a  cloud  cast  upon 
such  titie  by  a  claim  of  a  n<niresldent  will 
remain  for  all  time  a  cloud,  unless  such 
nonresldrat  shall  voluntarily  come  Into  Its 
courts  for  the  purpose  of  having  it  adjudi- 
cated. Bnt  no  such  imperfections  attend  the 
Knrwelgnt7  of  the  itata.    It  has  cmtrol 


over  property  wlfliin  Its  limits,  and  flie  oon* 
dltion  of  ownership  of  real  estate  therein, 
whether  the  owner  be  strange  or  dtixoi. 
Is  subject  to  ita  rules  concerning  the  lu^ding; 
the  transfer,  liability  to  obligations,  private 
and  public,  and  t^  modes  of  establlsihlng 
tities  thereto.  It  cannot  bring  the  person 
of  a  nonresid^t  within  Its  limits— Its  pro- 
cess goes  not  beyond  Ite  borders — but  It  may 
determine  the  extent  of  his  titie  to  real 
estate  within  Ite  limits,  and  for  the  purpose 
of  sncb  determination  may  provide  any  rea- 
sonable methods  of  imparting  notice." 

This  la  an  Instructive  case,  and  reviews 
the  authorities  bearing  on  the  subject  under 
discussion,  and  it  leaves  no  room  to  doubt 
the  power  of  the  states  to  provide  substi- 
tuted process  in  all  proceedings  relating  to 
or  afEecting  the  tities  to  lands  within  their 
respective  limits. 

The  subject  la  also  interestingly  treated  In 
5  Pomeroy's  Bq.  Jur.  (Pom.  Bq.  B^nedles, 
vol.  1)  ii  12.  13,  14  and  16.  At  secticm  lli. 
tiie  author  says:  "As  a  result  of  statute,  It 
is  held  In  many  states  that  a  decree  remov- 
ing a  cloud  from  or  quieting  titie  to  land 
within  tbe  Jurisdiction  may  be  based  upon 
publication  ot  sammons.  Citing  Amdt  v. 
Griggs,  supra;  Bryan  v.  Kennett  US  U.  S. 
179,  6  Sup.  Ot  407,  28  Ii.  Ed.  908;  Ormsby 
V.  Ottman.  86  Fed.  492.  29  a  a  A.  296;  Ho^ 
rison  V.  Marker  (O.  0.)  93  Fed.  692;  Perkins 
V.  Wakebam.  86  Cal.  680,  21  Pac.  61,  21  Am. 
St  Bep.  67;  Kundson  v.  Lltcbfleld.  87  Iowa, 
111.  54  K  W.  199;  Dillon  t.  Heller,  89  Ean. 
699.  18  Pac.  603;  Oldham  v.  Stephens,  45 
Ean.  869,  25  Pac.  863;  Short  v.  Caldwell, 
166  Mass.  67,  28  N.  B.  1124;  Scarborough 
V.  Myrick,  47  Neb.  794,  66  N.  W.  867;  Bobin- 
son  T.  Kind,  23  Nev.  830,  47  Pac.  1,  977; 
American  B.  ft  L.  Asan.  t.  Mathews,  13  Tex. 
ClT.  App.  426,  86  B.  W.  69a  Ukewlse,  a 
decree  for  specific  performance,  acting  upon 
the  land  Itself,  may  issue  upon  such  service." 
Citing  Boswell's  Lessee  v.  Otis,  supra  (ac- 
tion to  cancel  deed);  Corsim  v.  Shoemaker, 
65  Minn.  388,  67  N.  W.  134  (reformation); 
Seculovlch  V.  Martin,  101  Cal.  678,  86  Pa& 
387,  40  Am.  St  Rep.  106  (suit  to  compel  con- 
veyance by  absent  trustee). 

In  a  note  to  section  14,  lefereice  is  made 
to  the  statutes  of  the  varlons  states,  Includ- 
ing section  3418,  Ta.  Code  ^904.  That  sec- 
tion iwovides:  "A  court  of  equity,  tn  a  suit 
wherein  it  is  proper  to  decree  or  order  the 
execution  of  any  deed  ot  writing,  may  ap- 
point a  oommlsslonv  to  enente  tiw  same; 
and  the  execution  thereof  shall  be  as  valid 
to  pass,  release,  or  extingolsh  the  right,  titie. 
and  Interest  of  tiie  party  on  whose  betaalf 
it  is  executed,  as  If  such  party  had  been  at 
the  time  ei^ble  In  law  of  execatliv  the 
same,  and  h^  executed  It" 

It  baa  bsoi  hM  that  a  deed  made  by  a 
special  commlssUmer  appointed  and  empow- 
ered to  oonv^  land  nndw  ttiat  aeetton  pass- 
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«■  the  legal  title  ot  ftll  partlea  to  the  rait 
Hurt  T.  Jones,  75  Va.  84L 

Ta.  Code  lOM,  H  8280^  8281,  8282» 
proTlde  txa  pincen  by  publication;  and  aec- 
tlon  8232  dedarea  tbat  "opoa  any  trial  or 
bearltv  under  tiilt  secUon,  micb  jndgmemt,  de- 
cree^  or  order,  ahall  tM  oitwed,  as  may  ap* 
pear  Juf*  While  tbo  lanffuage  of  these 
■ecUwis  la  guieral,  we  are  of  opinion  tbat 
It  comprehends  quasi  prooeedlngi  in  rem,  the 
object  of  which  la  to  rea<di  and  dlspoee  of 
property  within  the  state. 

nils  constmctlon  of  the  atatate  la  sane* 
tioned  by  the  decision  of  the  SnprKne  Court 
of  the  United  States  In  the  case  of  Roller  r. 
Holly.  176  U.  S.  898.  20  Sap.  Ot  410.  44  L. 
Bd.  520,  a  proceeding  asalnst  a  nonresident 
of  Texas  to  foreclose  a  vendor's  lien  npon 
land  in  tbat  state.  In  the  course  of  his  opin- 
ion, BIr.  Justice  Brown,  at  pages  406,  407,  of 
176  n.  S..  at  pages  412,  413.  of  20  Sup.  Ct  (44 
L.  Ed.  520),  remarks:  "It  la  true  there  la  no 
statute  of  Texas  apedally  authorlsbv  a  suit 
against  a  nonresident  to  enforce  an  equitable 
Hen  for  purdiase  monc^^.  but  article  1230  of 
tbe  Code  of  Texas  •  •  *  contains  a  gener* 
al  prorlslon  for  the  Inatltatlon  of  suits 
against  absent  and  oonresldont  defendants, 
and  lays  down  a  method  of  procedure  ap- 
pUcable  to  all  such  cases.  *  *  •  When 
the  statute  specifies  certain  classes  of  cases 
which  may  be  brought  against  nonresidents, 
such  specification  doubtless  operates  as  a 
restriction  and  limitation  npon  tbe  power 
of  die  court;  but  where,  as  in  article  1230 
of  the  Texas  Code,  tbe  i>ower  is  a  general 
one,  we  know  of  no  principle  upon  which  we 
can  say  that  it  appllea  to  one  class  of  cases 
and  not  to  another.  Unless  we  are  to  hold 
It  to  be  wholly  Inoperative,  it  would  seem 
tbat  suits  to  foreclose  mortgages  or  other 
liens  were  obviously  within  Its  contempla- 
tion. In  any  event,  this  was  the  construc- 
tion given  to  It  by  the  Court  of  Civil  Ap- 
peals, and  apparently  by  the  Supreme  Court 
of  the  state,  and  Is  obligatory  npon  this 
conrt  as  a  construction  of  a  state  statute.** 

Upon  the  authority  of  the  foregoing  de- 
dfllons,  we  conclude  tbat  It  Is  clearly  within 
tbe  competency  of  the  state  of  Virginia  "to 
provide  by  statute  that  the  title  to  real  es- 
tate within  Its  limits  shall  be  setUed  and 
determined  by  a  suit  In  which  the  defendant, 
being  a  nonresident,  Is  brought  into  court 
only  by  publication," — and  we  are  of  opinion 
tbat  the  sections  of  Va.  Code  1901.  referred 
to,  though  general  In  their  character,  offered 
antborlty  for  such  procedure. 

A  fortVorl  should  this  be  true  In  the  pres- 
eat  case,  where  tbe  nonresident  defendant 
stands  in  the  reUitfon  of  trustee  merely  to 
tbe  property,  and  Is  Impleaded  along  with 
tbe  beneficial  owners,  who  are  resists  of 
the  state  and  are  before  tbe  court  on  per- 
scmal  snrlce  of  process. 

In  the  precise  form  in  which  It  is  now 
prssented,  the  question  iovolved  is  of  first 
Im^esslon  in  this  court  The  case  of  Orubb 


Starkey,  00  Va.  881«  20  S.  SL  784,  was  a, 
suit  for  specific  performance,  in  which  tho 
defendants  being  nonresidents  were  proceed- 
ed against  by  publication.  The  court  en- 
forced spedflc  performance  of  the  contract,, 
and,  as  ancillary  relief,  awarded  damages 
for  the  breach.  The  defendants  realstod  a 
decree  against  them  in  personam  on  the 
ground  that  they  had  been  proceeded  against 
by  publication;  hut  the  court  held  that,  by 
th^r  appearance,  it  acquired  personal  Juris- 
diction over  them,  and  decreed  accordingly. 
The  case  of  McGavocA  v.  Clark,  98  Va.  810, 
22  S.  B.  86^  was  also  a  suit  for  specific  per- 
formance of  a  contract  of  sale  of  real  es- 
tate. The  bill  was  filed  by  a  resident  ven- 
dor against  nimresident  vendees,  and  prayed 
for  a  personal  decree  against  them,  as  ad- 
ditional security  to  the  land  Itself,  for  the- 
purchase  money  due  upon  it  But  the  court 
denied  the  prayer,  for  the  obvious  reason 
that  the  nonresident  defendants  liad  been 
proceeded  against  by  publication,  and  had 
never  ai^ieared.  The  distinction  b^wem  that 
case  and  the  one  under  review  la,  however, 
quite  apparent  Tbe  object  of  this  suit 
is  to  aoqutre  title  to  the  land  merely,  and  no- 
relief  la  sou^t  against  the  nonreildant  p»- 
sonally. 

For  these  reasons,  we  are  of  opinion  that 
the  circuit  court  «rnd  in  sustaining  the  de- 
murrer  to  the  bill,  for  which  error  the  de- 
cree appealed  from  must  be  reversed,  antf 
ttie  ease  remanded  for  fnrtbor  proceedings. 

BUCHANAN,  J.,  abssnt 


GHOSAPBAKB  A  O.  BT.  CO.  v.  TARROWS 

ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.  Nov. 

22,  im) 

1.  NSOLIQIHOX— DeOBKE  Of  OAXE. 

Tbe  care  required  to  prevent  tbe  InfllctloB 
of  Injury  Is  always  proportioned  to  tbe  proba- 
bility tbat  exists  that  an  injury  will  be  done  un- 
der circnmstances  vhtcb  are  niown  to  exist,  or, 
from  past  experience,  may  be  reascmably  expect- 
ed to  exist  ui  a  particular  case. 

[Ed.  Note.— For  cases  in  point  sss  Cant  DlgL 
vol.  37,  Negligence,  |  5.3 

2.  Bailboads  —  iHJuana  n  TsuPAaaiBa  — 
Casi  RsqinsKn. 

A  railroad  company  Is  not  req  aired  to  antic- 
ipate and  make  provinon  for  trespaasers  upon- 
its  tracks,  but  alter  It  has  discovered  a  tres* 
passer  upon  Its  tracks  it  must  exercise  reason- 
able care  to  avirid  injuring  him.  and,  U  bis- 
danger  be  obvlons  ana  Inminent,  It  must  use 
all  tbe  means  which  are  anllable  for  hia  pro- 
tection which  are  consistent  with  Its  higher 
datles  to  the  passengers. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
VOL  41,  RaUroads,  1  128af 

8.  SaUB— LlOEKSEBS. 

Where  Uooisees  an  meb  by  the  mere  tol- 
erance and  Bcaniescaios  of  a  laUioad  company. 
Or  who  have  twcome  soch  by  repeated  acta  of 
treqpasB  against  tbe  will  of  the  railroad  com- 
pany, ud  In  which  the  company  bas  been  com- 
pelud  to  aeqnkaoe  because  of  Its  inability  to- 
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prevent,  tlie  eompsay  does  not  owe  them  the 
duty  of  prevUion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  41,  RailroadB.  {  1236.f 

^  Same. 

In  an  action  for  Injury  resulting  in  the 
death  of  plaintiETs  Intestate,  walking  along  de- 
fendant's track  at  a  place  where  it  was  oaed  by 
pedestrians,  evidence  held  to  sttow  that  defend- 
ant was  not  gallty  of  negligence. 
6.  Sauk— CONTBIBITTOBT  Nkqzjoerob. 

A  licensee  walking  tJaag  a  railroad  track 
is  charged  with  tlie  duty  to  care  for  his  own 
safety  and  with  the  knowledge  that  the  track  Is 
frequently  used  for  the  passage  of  trains  and 
the  shifting  of  cars,  and  ne  must  be  considered 
as  chaned  with  knowledge  that  the  usual  meth- 
od ot  shifting  cars  at  sacn  point  was  by  making 
flying  switches,  which  method  had  been  in  con- 
stant use  for  many  years. 

[Ed,  Note.— For  cases  in  point  see  Coit  Dig. 
vol.  41,  Railroads,  H  1286,  1284.] 

0.  Saice. 

Where  a  licensee  on  a  railroad  track  was 
killed  by  a  moving  car,  the  doctrine  of  the  last 
clear  chance  had  no  application ;  It  appearing 
that  defendant's  servant  on  the  train  aid  not 
see  deceased,  being  ei^aged  in  the  perfonoance 
of  a  necessary  du^  which  be  could  not  neglect. 

[IDd.  Note.— For  eases  in  point  see  Gent.  Dig. 
vol.  41,  Railroads.  K  1324,  1S25.] 

E^or  to  CorporatloQ  Court  of  Bnena  Vista. 

Action  by  the  administratrix  of  Stuart 
Farrow  against  the  Chesapeake  &  Ohio  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff, defendant  brings  error.  Bevnsed. 

U.  L.  Parrlsh,  for  plaintiff  in  error.  Hugh 
A.  Wblte,  for  defendant  In  error. 

KEITH,  P.  This  action  grows  oot  of  the 
death  of  Stuart  Farrow  under  the  following 
drcumstancra :  The  regular  local  freight 
IzBln  on  the  branch  line  of  the  Obesapeake  4c 
Ohio  Railway,  betwem  Qlaagow  and  Lolng- 
ton,  Ya.,  was  raigaged  at  Buena  Tlsta,  a 
station  on  that  road,  in  shifting  the  can  that 
composed  the  train  when  It  arrived  at  Buena 
yista.  In  doing  this  work  It  becahie  neces- 
Boxj  to  more  four  empty  box  cars  from  the 
paper  mill  over  what  is  known  as  the  "trans- 
fer** track,  between  the  Chesapeake  k  Ohio 
and  the  Norfolk  k  Western  Ballroads.  For 
this  purpose  the  engine  to  which  <me  car  was 
attached,  moved  up  to  the  paper  mill  and  wu 
there  coupled  to  the  four  box  cars  tliat  were 
to  be  moved.  This  engine  with  the  attached 
cars  thai  badced  out ;  the  train  consisting  at 
the  time  of  one  box  car,  then  the  engine,  and 
then  the  four  box  cars,  towards  wbltA  the 
ei^ne  was  headed.  From  the  papw  mill  to 
the  point  of  the  accident  which  snbsequratiy 
occurred  it  is  upgrade,  and  from  that  point 
to  the  statl<m  of  Buwa  Vista,  In  wbldi 
direction  the  train  was  moving,  there  Is  a 
downgrade^  When  the  train  thus  made  vp 
had  attained  ccmslderable  speed,  one  of  the 
Iwakemen,  who  was  stationed  on  tiw  pilot 
of  the  engine^  cnt  loose  the  four  empty  box 
cars  attached  to  the  front  of  the  engine,  and 
the  engine  ran  oa  along  the  main  line  past 
the  transfer  itwltcb,  the  Idea  beli^  that  the 
Impetus  which  the  four  following  cars  had 


attained,  aided  by  the  downgrade  on  which 
they  had  to  run,  would  carry  them  on  Into  the 
transfer  track  after  they  bad  been  detached  , 
from  the  oigtne;  thus  making  what  is  known 
as  a  ''running,"  "flying,"  or  "gravity"  switch. 
The  erldoice  shows  that  this  was  the  usual 
and  only  method  employed  In  making  the 
necessary  transfer  of  cars  at  this  station. 
The  tnu^  and  swltchea  along  which  this 
tndn  passed  after  it  left  the  paper  mill  are 
all  within  the  corporate  limits  of  the  city  of 
Buena  Vlste,  but  nelthw  the  main  track  nor 
Uw  switches,  aa  far  as  the  facte  of  this  case  ^ 
are  ccmcemed,  occupy  or  are  crossed  by  the 
streete  of  the  dty  of  Buena  Vista:  but  it 
does  appear  that  the  right  of  way  and  tracks 
of  the  railway  company  at  the  point  of  the 
accident  were,  constantly  used  by  pedestrians. 

It  seems  that  Stuart  Farrow  was  upon  the 
track;  that  he  stuped  alt  In  order  to  avoid 
the  engine  which  was  qiproachlng  him  from 
tlie  rear ;  that,  as  soon  as  the  engine  passed, 
he  stepped  back  upon  the  trade,  and  was 
almost  immediately— after  he  had  taken  two  | 
steps,  according  to  one  eyewituess,  and  after 
he  had  token  eight  ox  ten  steps  according  to 
another  ^ewltness  run  over  by  the  box 
cars  which  had  been  deteched  tnm  the 
engine,  and  recetred  Injuries  from  which  he 
died.  Upon  the  front  end  of  the  box  car, 
next  to  and  following  the  mgine,  the  con- 
ductor, a  careful  and  prudent  officer  of  the 
Chesapeake  ft  Ohio  Railway,  was  stationed, 
on  the  lookout  to  preveit  accidents.  A  cow 
got  upon  the  tra<^  Just  in  fnmt  of  the  engine 
and  car.  and  the  engineer  gave  the  alarm 
signal,  thereupon  the  conducts  ran  to  the 
rear  of  the  car  up<m  which  he  was  stationed 
in  order  to  apply  the  brake  in  obeUenoe  to 
the  alarm  signal,  and  Just  at  that  momont 
Stuart  Farrow,  the  engine  having  passed  him, 
stepped  upon  the  track  and  received  the  In- 
jury of  which  be  died. 

His  administratrix  broivht  suit,  and  the 
Jury  upon  the  donurrer  to  the  evidence 
roidered  a  vwdlct  In  her  favw,  upon  which 
the  court  altered  the  Judgmoit  to  whUA  the 
Chesapeake  A  Ohio  Railway  Company  applied 
tor  and  obtained  a  writ  of  error. 

"Negligence,  constituting  a  cause  of  dvll 
action.  Is  such  an  omission,  a  reqponslble 
person,  to  use  that  degree  of  care^  dlUgence, 
and  Ain  which  It  was  his  legal  duty  to  use 
for  the  protection  of  another  person  fTom 
injury  as,  In  a  natural  snd  continuous  se- 
onence^  causes  unintended  damage  to  the 
latter."  Sheer,  ft  Red.  on  Neg.  (5th  Bd.)  {  3. 

The  decree  of  care  and  skill  reanlred  Is 
Influenced  and  detwmtned  by  the  conditions 
existing  at  the  time  and  place  of  the  act 
under  investigation.  The  duty  with  reject 
to  the  operation  of  a  railroad  occupying  a 
street  In  a  populous  town,  or  croeshig  a  street 
in  such  a  town,  or  a  public  highway,  requires 
the  exo^se  of  ordinary  care  So  the  duty 
of  a  railroad  Is  to  exercise  ordinary  care  In 
crossing  a  public  highway  in  a  country.  In 
all  these  cases  the  duty  is  expressed  by  the 
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term  "ordinary  or  reasonable  care  to  prevent 
injucy,"  but  It  means  reasonable  or  ordinary 
care  In  the  light  of  all  the  surrounding  facts 
and  drcnmstances,  so  that  the  care  required 
to  prevent  the  Infliction  of  injury  Is  always 
proportioned  to  the  probability  that  exists 
that  an  Injnry  will  be  done  under  circum- 
stance* which  are  known  to  exist,  or  from 
past  experience  may  t>e  reasonably  expected 
to  exist  In  a  particular  case.  A  railroad  com- 
pany Is  not  required  to  anticipate  and  make 
provision  for  trespassers  upon  Its  tracks ;  but, 
after  it  has  discovered  a  trespasser  upon  its 
tracks,  it  must  exercise  reasonable  care  to 
avoid  doing  blm  an  Injury,  and,  If  his  danger 
be  obvious  and  Imminent,  it  must  use  all  the 
means  which  are  available  for  his  protection 
which  are  consistent  with  Its  higher  duties 
to  others.  Seaboard,  etc.,  R.  Co.  v.  Joyner. 
92  Va.  854,  23  S.  K.  778. 

With  respect  to  licensees  the  law  has  been, 
as  we  think,  correctly  stated  in  recent  cases 
decided  by  this  court 

In  N.  &  W.  Ry.  C!o.  v.  Wood,  99  Va,  156, 
37  8.  B.  840,  where  the  plaintiff  was  standing 
on  the  platform  of  a  freight  depot  and  was 
injured  by  a  freight  train  that  ran  against 
the  platform.  Judge  Buchanan,  delivering  the 
opinion  of  the  court,  said:  "Being  there  as 
a  m^e  licensee,  the  defendant  did  not  owe 
blm  the  duty  of  maintaining  its  roadbed, 
switches,  and  connected  appliances  in  proper 
condition  for  running  Its  trains,  or  of  pro- 
viding and  using  proper  and  safe  trucks, 
couplings  and  machinery  <hi  Its  cars,  or  of 
properly  Inspecting  the  same,  or  of  employ- 
ing competent  servants  to  manage  Its  trains, 
or  to  run  them  at  a  safe  and  proper  rate  of 
speed;  the  genml  rule  being  tliat  a  bare 
licensee — that  one  who  is  permitted  by 
the  passlTft  acQniescence  of  the  railroad  com- 
pany to  cmae  upon  its  depot  platform  for 
bis  own  purposes  In  no  way  connected  with 
the  railroad — ^Is  only  relieved  from  the  re- 
sponsibility of  being  a  trespasser  and  takes 
upon  himself  all  the  ordinary  risks  attached 
to  the  place  and  the  butdness  carried  on 
there.**  In  support  of  the  law  as  thus  stated, 
a  number  of  authorities  are  cited,  to  which 
reference  ia  here  made. 

In  Williamson  t.  Southern  Ry.  Oo„  101  Va. 
1S2,  61  S.  B.  196.  70  li.  R.  A.  lOOT,  a  licensee 
had  been  Injured  by  a  train  of  the  defendant 
company,  and  It  was  contended  by  counsel 
that,  while  a  railroad  company  may  run  its 
trains  on.  a  bright  moonlight  n^ht  without 
lights  im  ItB  flsiglnes,  'if  fliere  Is  no  moim,  or 
the  moon  Is  obscured  so  as  to  make  the  night 
dark,  It  must  for  the  protection  of  bare  llcen* 
provide  tts  engines  with  artUdal  lights, 
or  be  held  guilty  of  a  failure  to  perform  a 
l^al  duty  due  ta  such  licensees."  Speaking 
to  this  contention.  Judge  Harrison  said:  "To 
maintain  this  view  would  destroy  the  estab- 
lished rule  that  a  railroad  company  is  under 
no  duty  to  make  previous  prejiaratlott  for  the 
protection  of  mere  licrasees;  for,  If  they  must 


provide  lights  for  their  protection  on  a  dark 
night,  it  could  with  equal  propriety  be  urged 
that  on  a  downgrade,  which  It  Is  here  con- 
tended so  reduced  the  noise  of  the  train  as 
to  destroy  ita  value  as  notice,  the  company 
should  be  required  to  substitute  other  noises 
as  notice  of  its  approach.  It  could  with  equal 
force  be  contmded  that  Its  machinery  and 
appliances,  other  than  lights,  should  be  in 
order,  that  competent  employee  should  be 
provided,  and  that  the  speed  of  Its  trains 
should  be  so  regulated  as  to  provide  for  the 
Increased  danger  of  a  dark  night  to  the  li- 
censees. Many  things  could  be  done  which 
vroold  add  to  the  taclllty  and  safety  with 
which  bare  licensees  might,  for  their  own 
convMilenoe,  use  the  private  property  of  the 
railroad,  but  enough  has  t>een  said  to  Indicate 
how  difficult,  if  not  impossible.  It  would  be 
to  Ingraft  upon  the  rule  mentioned  any  ex- 
ception without  Ignoring  the  property  rights 
of  the  railroad  company.  There  Is  no  con- 
tradiction In  the  rule  holding  that  the  defend- 
ant company  must  keep  a  reasonable  look- 
out to  avoid  injuring  bare  licensees,  and  at 
the  same  time  providing  that  It  is  under  no 
obligation  to  furnish  lights  for  its  engines 
on  a  dark  night  for  the  protection  of  such 
parsons,  ^ere  Is  no  obligation  upon  the  de- 
fendant to  do  anything  to  make  the  condi- 
tions more  favwable  than  the  natural  sur- 
roundings mak«  them.  The  obligation  Is 
not  an  absolnte  one  to  discover  the  plaintiff, 
bat  It  iB  <mly  the  doty  of  using  ordhiary  care 
to  keep  a  reasonable  lookoat  under  the  con< 
dltknm  and  drcnmstances  existing  at  the 
time  the  point  is  reached  wha»  the  Uctfuwe 
may  be  reasonab^  expected." 

The  f^Dabni  to  that  case  is  as  follows: 
"A  railroad  company  owes  no  duty  ct  previ- 
ous preparation  for  13ie  protection  of  mere 
licensees.  Its  sole  duty  Is  to  use  reasonable 
care  to  discover  and  not  to  Injure  such  per- 
sons when.  Xhey  may  reasonably  be  expected 
to  be  <Hi  Its  trac^  at  a  particular  point  The 
obligation  Is  not  an  absolute  one,  but  it  is 
only  to  use  ordinary  care  tot  their  protection, 
under  conditions  and  drcnmstances  as  tb^ 
actoally  exist  at  tlie  time  and  place  where 
the  licensee  may  be  reasonably  expected.** 

In  the  Btlll  more  recent  case  of  N.  A  W. 
Ry.  Co.  V.  Stegall's  Adm*x,  105  Va.  — ,  64 
S.  E.  19,  this  court  has  held  that  "a  railroad 
company  does  not  owe  the  duty  of  prevision 
to  a  bare  licensee  on  Its  tracks,  nor  does  It 
owe  him  the  duty  of  employing  competent 
servanto  to  manage  its  trains,  or  to  run  them 
in  any  particular  manner,  or  at  a  particular 
rate  of  speed."  And  this  we  understand  to  be 
the  established  law  with  reference  to  bare 
licensees;  that  Is  to  say,  licensees  wbo  are 
such  by  the  mere  tolerance  and  acquiescence 
of  the  company,  and  not  by  Its  express  in- 
vitation, licensees  It  may  be  who  have  be- 
come such  by  repeated  acte  of  trespass  over 
the  protest  and  against  the  will  of  the  rail- 
road company,  and  In  which  the  railroad 
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company  bu  been  compelled  aUenUy  to  ao- 
qnlflsce  beeanw  of  Its  Inability  to  prevent 
We  cannot  say  tiiat  It  la  n^llgence  i>er  so 
for  a  railroad  company  to  make  a  "nmnlng,** 
"flying,"  or  "gravity"  swlteh,  nntler  the  con- 
ditions erlsHng  at  Bnena  Vista.  Tbe  nncoih 
tradlcted  evidence  Is  that  It  was  tbe  usual 
and  cnstomary  mode  of  transfwring  ears; 
tbat  it  was  nnder  all  the  drcumstances  the 
most  expeditions  and  safest  mode  of  shifting 
cars;  that  it  had  been  In  use  from  tbe  time 
tbe  railroad  was  constmcted.  and  was  done 
almost  every  day  In  the  year  and  sometlmeB 
more  than  once  a  day.  Upon  the  front  of  the 
box  car  next  to  tbe  engine  the  conductor  of 
tbe  train  was  stationed,  and,  upon  an  alarm 
signal  being  i^ven  by  the  engineer,  he  went 
to  the  rear  of  that  car  to  apply  the  brakes, 
as  It  was  bis  duty  to  do.  The  cases  we  have 
cited  established  tbe  proposition  that  It  was 
the  duty  of  tbe  company  to  use  reasonable 
care  to  prevent  Injury  to  licensees  upon  ita 
tracks  at  this  point,  but  It  was  not  the  du^ 
of  the  company  to  have  a  special  lookout  es- 
tablished for  that  purpose,  nor  was  it  tbe 
duty  of  the  conductor  to  disregard  the  signal 
of  the  engineer,  wblcb  required  him  to  apply 
the  brakes,  In  order  to  keep  a  constant  super- 
vision over  tbe  track  to  see  that  a  licensee 
who  had  avoided  the  engine  did  not  fall  to 
turn  his  head  to  see  that  the  track  was  dear 
before  he  returned  to  It  To  do  so  would  be 
to  impose  upon  the  railroad  company  a  high- 
er degree  of  duty  than  the  law  Imposes, 
wbldi  requires  the  exercise  of  ordinary  and 
reasonable  care,  and  would  be  In  direct  op- 
poflltlon  to  tbe  cues  of  N.  A  W.  Ry.  Co.  v. 
Wood  and  WilUamatm  v.  Sontbem  By.  Oo., 
supra. 

While  the  deceased  was  a  licensee,  he  was 
still  charged  with  the  duty  to  care  for  his 
own  safety.  He  was  charged  with  the  knowl- 
edge tliat  this  track  was  frequently  used  for 
the  passage  of  trains  snd  the  shifting  of 
cars,  and  he  must  be  considered  as  charged 
wltb  the  knowledge  of  a  method  of  shifting 
cars  which  bad  been  In  constant  and  dally 
use  for  many  years. 

The  doctrine  of  the  last  clear  chance  has 
no  application  to  this  case.  Farrow  was  not 
In  danger  until,  tbe  engine  having  passed, 
he  stepped  back  upon  the  track  In  front  of 
the  box  cars,  and  there  Ib  no  evidence  that 
the  defendant  company  knew,  or  could  have 
known,  of  his  position  of  danger  in  time  to 
av«t  the  accident  On  the  cmtrary,  the  con- 
ductor says  ttiat  be  never  saw  the  man  until 
after  he  had  been  run  over  1^  the  cars.  He 
was  not  seen,  because,  as  we  have  already 
said,  the  conductor  was  at  the  moment  en- 
gaged In  ttu  perftmnance  of  a  necessary 
duty^  duty  which  be  could  not  neglect  with- 
out danger  of  collision  with  Ibe  entrine.  and 
Injury  to  persons  and  property  as  the  proba- 
ble consequence. 

TTpon  tbe  whole  cnne,  we  are  of  opinion 
that  til  ere  was  no  evidence  of  negligence  bo* 


ton  12ie  Jury,  and  that  fhe  6iemamT  ahoold 
have  been  sustained;  and  this  court  will  pro- 
ceed to  CBtar  such  Judgment  m  tts  drcnlt 
court  shodld  have  entered. 

BUOHANAM,  absent 


COMMONWEALTH  ex  tel.  ATTOBNBX 
OENBBAI.  V.  ATLANTIC  O0A8T 

UNB  R.  oa 

(Supreme  Court  of ^^^g  tH  Yl^lnla.  Nov. 

1.  CoKsnnrnonAL  Law  —  ConsrnTunoNAt. 

UXSnONB  —  DETEBHIKATIOn— OOBPORATIOn 

oHviBsioH— JoBiSDionoir. 
The  State  Corporatim  Cunmlisioa,  oi» 
ganlzed  ondw  Const  S  166  (c)  FTa.  Code  1904^ 

Sccliiil,  providing  that  In  all  matters  pertain- 
g  to  oie  public  visitation,  regnfatlm,  or  con- 
trol of  corporations,  within  the  Jarisdietion  of 
the  eommimlon.  It  shall  have  the  powers  and  an- 
thorlty  of  a  court  of  record,  etc,  has  jurisdic- 
tion In  a  proceeding  before  it  by  the  state,  to 
compel  a  carrier  to  issue  mileage  books  at  a  re- 
due^  rate,  as  reqnlred  by  Act  March  16^  lOM 
(Acts  1006,  p.  541.  c.  256),  to  pass  on  an  lasM 
raised  as  to  tbe  constitutionality  of  soch  act 

2.  S&ics— Oabbiebs— Bbquuteov  of  Bans— 
Din  PaocKSS  of  Law. 

Act  March  Iff,  1906  (Acts  1906,  p.  461, 
c  256),  requiring  all  railroads  operating  in  the 
state  to  keep  on  sale  at  all  times  mileage  books 
of  600  miles  and  over  to  he  sold  at  not  more 
than  2  cents  a  mile,  and  good  for  the  use  of 
any  dependent  household  member  of  the  family 
of  tbe  party  to  whom  It  Is  Issued,  dwelling 
under  the  same  roof,  within  one  year  from  the 
date  of  the  same,  was  uncMistitDtiMial,  as  de- 
priving railroad  comimnles  of  their  pn^wrty 
without  due  process  of  law. 

[Ed.  Note.— Tor  casea  In  point  see  Cent  Die. 
vol.  10,  Conatitntlonal  Law,  H  88%  847.] 

S.  COUBIB— FlDKEAL  COUBIB— RVZXS  W  Db- 
OISIOH. 

A  dselsian  of  the  United  States  Supreme 
Court  holding  a  state  statute  r4;ulating  rail- 
roads anconatitutlooal,  as  a  deprivation  of  prop- 
erty without  doe  process  of  law,  is  conclusive 
on  the  courts  of  another  state  In  determining 
the  validity  irf  a  tfmllar  statute  of  that  state. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  13,  Courts,  II  329-3S4.r 

Appeal  from  State  Corporation  Commission. 

Petition  by  the  commonwealth  on  relation 
of  the  Attorn^  Oeneral  against  Atlantic 
Coast  Line  Batlroad  Company.  From  a 
judgment  of  tbe  State  Corporation  Commis- 
sion, dismissing  the  petltloi^  the  commoo- 
wealth  appeals.  Affirmed. 

William  A.  Anderson,  At^.  Qea.,  tor  the 
Commonwealth.  William  B.  McUwaine,  for 
ai^Ueei 

CABDWSLU  3'  Thin  la  an  appeal  tnm  a 
Judgment  of  Uie  State  Corporattm  Ommto- 
gfon  doiylng  tbe  prayer  of  «  petitkm  filed 
on  behalf  ot  the  conunonwealQi  by  tbe  Attot^ 
n«y  General  against  the  Atlantic  Coaat  Une 
Ballroad  Company,  the  object  of  wbidk  wae 
to  compel  tbe  defoidant  railroad  oootMmy 
to  comply  wltii  the  act  (tf  tbe  Qeamal  As- 
sembly, Improved  Marcb  15,  1806  (Acts  1006, 
p.  461,  a  269,  requiring  all  railroads  opera^ 
ing  In  this  state  to  keep  on  sale  at  all  times 
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mileage  boa^  ot  500  mn«B  and  onr  at  a 
diarge  of  not  mm  than  3  ooits  a  mlla 

Tbe  State  OcnptHraUon  CommlaaUm  baa. 
Id  a  written  opinion  made  a  part  of  fbe  tec- 
ord.  after  stating  bow  the  caae  aroee,  set 
ttxth  in  a  very  aaflefaetory  maimer  tbe  rea- 
mii  wtay  tbe  rdlef  asked  <m  b^alf  of  ttie 
onninoiiwealtb  conld  not  be  granted,  and  we 
tberefore  adc^t  Its  opinion  as  a  part  of  tbe 
opinion  of  ihia  conrt 

"The  petltkm  atatea  that  the  regular  maz- 
bmun  rata  of  tbe  defendant  company  ii  8 
cents  per  mile.  The  oompanr'was  nimmon- 
ed  1^  fbe  commlSBlon  to  show  canse  wby  It 
ihonld  not  be  required  to  oomply  wUh  tbe 
said  statote,  and  hare  penalties  imposed  upon 
It  for  Its  failure  to  perform  Its  pnbllc  duty 
bi  this  reapect  In  Its  defense  the  oompany 
taegcB  that  the  act  in  qnestUm  la  tmcm- 
■UtDtlonaL  Several  grounds  are  assigned  bj 
tbe  defendant  v^on  which  Its  assertlcm  ot 
Ow  imetHistltntlaialltr  ot  the  law  Is  based. 
The  two  main  otmtentlona  are: 

"(1)  That  the  statnto  In  unestlni  Is  In  con- 
traventlon  of  the  provldons  of  the  fl>arteen1]i 
amendment  to  tbe  Oonstltotkm  of  the  Unit- 
ed States,  in  tbftt  It  d^irlves  the  defendant 
of  Its  property  without  due  ^mcess  of  law, 
and  without  Jost  compensation,  and  also  de- 
nies to  tbe  defendant  tba  egoal  protection  of 
tbe  laws. 

"(2)  That  the  General  Assembly  of  the 
state,  onder  the  provisions  of  tbe  organic  law 
ot  tbe  states  has  no  antbority  t^^  legldatlpn 
to  prescribe  or  fix  rates  for  tranqrartotlon, 
but  that  aoQiorlty  to  exercise  the  leglslatin 
fonctlons  of  the  state  In  that  re«pect  Is  con- 
ferred aclnslvely  vpon  tbe  State  Corpora- 
tion  Commission. 

"Hbe  learned  Attorney  General,  as  tbe 
highest  law  officer  ot  the  commonwealth, 
m^ed  npon  tiie  commission  tha^  in  this  pro- 
ceeding. It  vras  Invested  with  all  the  powers, 
and  had  Imposed  npon  It  all  the  responsibility 
of  a  court  of  record.  He  earnestly  contended 
Ibat  the  commission  not  only  had  the  Judicial 
authority  to  pass  npon  these  constltntlooal 
questions,  bnt  that  it  was  Its  manifest  duty 
to  do  so.  In  80  far  as  It  was  necessary  to 
reach  a  final  conclusion.  This  position  of 
the  Attorney  General  was  not  combatted  by 
tbe  learned  counsel  for  the  defendant  com- 
pany, bnt  was  conceded  to  be  correct  In- 
deed, It  Is  no  longer  open  to  question.  'In  tbls 
commonwealth  the  Btote  Corporation  Commls- 
Mon,  created  by  constltntlonal  authority.  Is  the 
Instrumentality  through  which  the  state  exer- 
cises Its  governmental  powers  for  the  regula- 
tion and  control  public  service  corporations. 
For  these  purposes.  It  has  been  clothed  with 
legislative,  Judicial,  and  executive  powers' — 
was  held  by  tbe  Court  of  Appeals  of  this 
state  to  the  case  of  Norfolk  &  P.  R.  B.  Co. 
V.  Com.,  103  Va.  289,  49  S.  B.  39,  which  went 
op  to  that  court  on  appeal  from  the  conmils- 
iion.  The  Constltotlon  of  Virginia,  In  sec- 
tion Ifig  (c)  [Ta.  Code  1904,  p.  cclllU  provides, 
as  to  the  commission,  that  *In  all  matters 


pertaining  to  the  public  TUdteticn,  regulation 
or  control  of  corporations,  and  within  the 
Jurisdiction  of  tbe  commission,  it  shall  have 
the  powers  and  avthority  of  a  conrt  of  rec- 
OTd.*  eta  This  section  gives  tbe  commission, 
to  tbe  uerdse  of  Iti  Judicial  functions,  an- 
thoritr  to  a^inlster  oath%  oonqMl  the  at- 
tendance  of  witnesses,  enter  up  and  enforce 
Ite  Judgments,  and  confers  nptm  It  ottier  or- 
dinary attributes  of  a  court  of  general  Juris- 
diction. In  all  matters,  'within  Ilia  Jurisdic- 
tion of  the  commission,'  says  tbe  Constitu- 
tion, emidt^lng  the  word  *Jurl«Uctlon*  whlcb 
Is  apprtqirlately  used  with  reference  to  a 
Judicial  tribunal  as  distinguished  from  legia- 
latlve  or  administrative  authority.  Tbe  cmn- 
mlssl<Hi,  by  section  166  (b),  has  conferred  vp- 
on It  tbe  legislative  antborlty  to  fix  and 
prescribe  rates  and  fdasslflcations,  and  to 
make  regulations  tor  traasportatlfm  and 
transmission  companies  to  the  full  extent  to 
whidi  that  power  eadats  to  tbe  state  govern- 
ment  But,  in  the  exercise  of  this  legislative 
powA,  It  cannot  make  Ita  rates  effective  or 
put  11b  regnlattcma  into  toroe  until  it  has 
summoned  the  company  or  companies  to  be 
affected  before  It  This  is  done  by  a  notice 
which  affords  due  process  of  law  to  tbe  com- 
pany. The  bearing  or  Investlgatltm  upon 
that  notloe  gives  to  the  final  action  of  tbe 
commission  the  fince  and  effect  of  a  Judgmoit 
of  a  Judicial  tribunal. 

"Passing  upon  the  reasonableness  of  rates 
and  classtflcatlons  to  be  inreecrlbed  by  It, 
and  of  regulations,  orders,  and  requironaito 
to  be  promulgated  by  lt--Iu  tbe  exercise  of 
Ite  legislative  authority— -constitute  tbe  prlnc- 
Ipal  matters  *within  tbe  Jurisdiction'  of  the 
commission  (as  a  Judicial  tribunal)  as  out- 
lined in  the  Constitntioa  The  General  As- 
sembly has  brought  many  additional  matters 
within  the  Jurisdiction  of  the  commission. 

"In  this  proceeding  the  Attorney  General 
invokes  the  Jurisdiction  of  tbe  commission 
under  sections  16  and  19  of  tbe  act  approved 
April  15,  1903,  (Laws  1902-04,  pp.  141,  142), 
and  carried  Into  tbe  Code  of  1904,  at  page 
714,  as  section  1818  (a).  By  that  statute 
the  commission  Is  authorised  to  compel  all 
corporations  to  perform  any  public  duty  or 
requirement,  and  to  Impose  fines  upon  them 
for  falling  to  do  so.  This  brings  within  the 
Judicial  Jurisdiction  of  tbe  commission  tbe 
enforcement  of  all  statues  Imposing  public 
duties  upon  public  service  corporations.  Tbe 
commission  cannot  Impose  a  fine  npon  a  cor- 
poration without  summoning  the  a)mpany 
before  it,  hearing  what  it  has  to  say  In  Ito 
defoise,  and  passing  Judgment  thereon  Judi- 
cially ;  In  other  words,  giving  tbe  company 
a  fair  trial  as  In  any  other  court  To  pro- 
ceed otherwise  under  this  statute  would  be 
repugnant  to  fundamentel  principles,  and 
would  make  tbe  statute  Itoelf  to  violation  ot 
the  Constitution,  both  of  the  state  and  the 
United  States.  The  Jurisdiction  of  the  com- 
mission Is  further  enlarged  by  clause  19  of 
section  1294  (b)  of  tbe  Code  of  1887  [Va. 
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Code  1904,  p.  600]  twing  section  19.  chapter 
2,  page  974,  of  the  act  concerning  pabllc 
serrlce  corporations.  The  commission  is 
ttiere  givoi  Jurisdiction  to  mtertain  a  pe* 
titlon  filed  before  it  complaintaig  of  violation 
of  any  of  the  provisions  of  that  act  *If  the 
grievance  complained  of  be  established,*  says 
the  Legldatcre  in  thla  act,  the  State  Oor^ 
poration  Commistion,  sitting  as  a  conrt  of 
record,  shall  have  Jnrlsdlction  hj  injunction, 
etc.*  The  comminlon  awarded  an  injime- 
tioa  nnder  this  statute  against  the  VirglnlB 
Passenger  ft  Power  Oompany  restraining  It 
from  increasing  Its  rates  by  discontinuing 
tramrfers.  See  report  of  State  Corporation 
Gommteslon  ctf  1904,  part  1,  page  94. 

"The  commission  having  sammoned  tlie  de- 
fenctant  company  before  It  to  show  cause 
why  a  penalty  should  not  be  Imposed  upon 
it,  the  commlsirion  must  bear  fairly  and  pass 
Jndldally  npon  any  Issues  proporly  raised. 
It  matters  not  tiiat  one  of  the  Issnes  is  the 
onconBtitntionality  of  the  act  which  the 
commission  seeks  to  ^foice.  If  the  act  la 
void,  it  is  a  Just  reason  why  tiie  company 
camiot  be  compelled  to  comply  with  it;  or 
be  fined  for  violating  It 

"In  support  of  ItB  ai^ummt  tiiat  the  act 
in  question  here  contravenes  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  the  company  relies  chlefiy  upon  the 
authority  of  the  case  of  Railway  Company 
V.  Smith.  ITS  U.  S.  684,  19  Sup.  Ct  66S,  43 
U  Ed.  868.  The  Supreme  Conrt  of  the  Unit 
ed  States,  in  that  case,  held  unconstitu- 
tional a  statute  of  Michigan  requiring  rail- 
road companies  to  ke^  on  sale  1.000-mtle 
books  or  tickets.  The  opinion  delivered  by 
Mr.  Justice  Peckham  declares  that  leglela- 
tlm  of  this  character  violates  the  constitu- 
tional rights  of  the  railroad  companies  to 
dne  process  of  law  and  the  equal  protection 
of  the  1BW3.  The  statute  provided  that  the 
tickets  might  be  required  to  be  Issued  In 
the  name  of  the  purchaser  and  his  wife  and 
children ;  the  ticket  to  be  valid  for  two 
yeai's,  and  the  unused  portion  then  to  be 
redeemed.  The  court  says:  'We  cannot  re- 
gard this  exceptional  legislation  as  the  ex- 
ercise of  a  lesser  right  wblch  Is  Included  in 
the  greater  one  to  fix  by  statute  maximum 
rates  for  railroad  companies.  The  latter  Is 
a  power  to  make  a  general  rule  applicable 
In  all  cases  and  without  discrimination  In 
favor  of  or  against  any  Individual.  It  Is 
the  power  to  declare  a  general  law  upon 
the  subject  of  rates  beyond  which  the  com- 
pany cannot  go,  but  within  which  It  Is  at 
liberty  to  conduct  Its  work  in  such  a  man- 
ner as  may  seem  to  It  best  suited  for  Its 
prosperity  and  succe^  This  Is  a  very  dif- 
ferent power  from  that  exercised  In  the 
passage  of  this  statute.  The  act  Is  not  a 
goieral  law  upon  the  subject  of  rates,  estab- 
lishing maximum  rates  which  the  company 
can  In  no  case  violate.  The  Legislature 
having  established  such  maximum  as  a  gen- 
eral law  now  assumes  to  Interfere  with  the 


managonent  of  the  comiMiny  while  conduct- 
ing ita  attain  pursnant  to.  and  olMiying,  the 
statute  regulating  rates  and  ctaargee.  and 
notwithstanding  socb  rates  it  assumes  to 
provide  for  a  dlacrlmhiation,  m  eneptton  In 
favor  of  tiiose  who  may  desire,  and  are  able 
to  purchase,  tickets  at  what  mlgltt  be  called 
wholesale  rates — a  dtscrlminfttion  whicli  op- 
erates in  fiivor  of  the  wholesale  boyer,  lea^ 
Ing  the  others  subject  to  the  general  mle. 
And  It  assumes  to  regulate  the  time  in  whldi 
the  ti^et  pundiased  shall  be  valid  and  to 
lei^tben  It  to  double  the  period  tiie  rail- 
road cominny  has  ever  before  provided. 
It  thus  Invades  the  gmeral  rli^t  of  a  com- 
pany to  conduct  and  manage  Its  own  affairs, 
and  compels  it  to  give  the  use  of  Its  prop- 
erty tor  less  tban  the  general  rate  to  those 
who  come  within  the  provisions  of  the  stat- 
ute and  to  that  extent  It  would  seem  that 
the  statute  takes  the  propor^  of  the  com- 
pany without  due  process  of  law.' 

"The  learned  Judge  reasmis  at  lengUi  along 
tiie  same  lines.  The  ophdcm  establishes  that 
the  state  may  prescribe  a  mazlmmn  scale 
of  rates,  but  It  cannot  compel  a  railroad 
company  to  contract  with  any  hidivldual  or 
class  for  carriage  at  a  charge  less  than  the 
established  or  regular  scale  of  fares.  Tbe 
reasoning  of  the  learned  Judge  Is  not  en- 
tirely and  clearly  ctmvlnclng,  nor  is  the  con- 
duslon  reached  by  him  very  satisfactory, 
and  three  of  the  Judges  dissented.  But  we 
are  bound  by  this  decision,  as  It  emanates 
from  the  highest  tribunal  In  the  country. 
The  case  has  been  referred  to  In  several  sub- 
sequent cases  in  the  Supreme  Court  of  the 
United  States,  wltiiout  altidsm  or  doubt 
cast  upon  it  It  has  also  been  followed  in 
New  York.  In  that  state  a  statute  some- 
what similar  to  the  Michigan  and  Virginia 
statutes  was  assailed  as  unconstitutional  in 
the  case  of  Beardsley  v.  N.  T..  L.  EL  &  W. 
Co.,  162  N.  T.  230,  66  N.  B.  488.  The  Court 
of  Appeals  of  New  Tork  refers  to  the  opinion 
of  Justice  Peckham  on  the  Michigan  statute, 
and  Is  not  disposed  to  agree  with  all  of  Its 
reasoning.  But  the  court,  in  a  brief  oplnUm, 
concludes  that  It  is  bound  by  this  opinion 
of  the  Supreme  Court  of  the  United  States 
on  a  question  arising  under  tbe  federal  Con- 
stitution, and  held  the  New  York  statute 
to  be  unconstitutional. 

"In  referring  to  the  case  In  173  U.  S.  681, 
19  Sup.  Ct  565.  43  L.  Ed.  858,  the  Attorney 
General  says  In  his  written  brief :  'I  frankly 
concede  that  unless  this  case  can  be  dlEi- 
tingulsbed  from  the  Michigan  Case,  or  unless 
It  can  be  shown  that  this  case  is  overruled 
by  some  other  decision  or  decisions  of  the 
United  States  Supreme  Court,  the  decision 
of  the  United  States  Supreme  Court  In  the 
Michigan  Case  must  be  considered  as  con- 
clusive of  this  case,  and  the  churchman  act 
must,  in  that  event  be  held  to  be  unconstitu- 
tional.' It  is  sought  to  distinguish  the 
Virginia  statute  from  the  Michigan  statute 
by  pointing  out  that,  in  the  latter  law,  the 
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right  to  pnrctiase  tbe  mileage  tickets  seemed 
to  be  confined  to  married  men,  and  that 
the  law  Itaelf  was  a  portion  of  a  general 
statute  by  which  tbe  L^lslature  bad  fixed 
a  maximum  scale  of  passenger  rates.  These 
ffifTerences  are  Incidental  and  we  do  not 
think  that  they  effect  the  reasoning  by 
which  the  conclusion  Is  reached  by  tbe  Su- 
preme Court  of  the  United  Statee. 

'^e  court  saya:  'The  Legislature  has 
Uie  power  to  secure  to  the  public  swvlces  of 
the  cwporatlon  for  reasonable  compensatloo, 
So  that  the  public  shall  be  exonpted  from  un- 
reasonable exactions,  and  it  has  also  the 
author!^  to  pass  aucb  laws  as  shall  tend  to 
secure  the  safety,  conTenlence,  comfort,  and 
health  of  its  patrons  and  of  the  public  with 
regard  to  the  railroad.  Bat  In  all  this  we 
find  It  neither  necessary  nor  ai^roprlate,  in 
order  that  the  Legislature  may  exercise  Its 
full  right  over  these  oorporaUons,  to  make 
such  a  regulation  as  this,  which  dlscrlmlnatM 
against  It  and  in  fovor  of  certain  IndlTlduala. 
without  any  reasonable  basis  therefor,  and 
which  is  not  the  fixing  of  maximum  rates  or 
the  exercise  of  any  snch  power.' 

"We  conclude  that  the  statute  before  us  is 
In  conflict  with  the  Cktnstltutlon  of  the  Unit- 
ed States,  and  is  therefore  roid,  and  we  tuTe 
no  authority  to  punish  the  defendant  com- 
pany for  failure  to  comply  with  its  terms. 
We  are  greatly  strengthened  in  this  conclu- 
sion by  a  conTlndng  opinion  delivered  several 
days  ago  upon  this  question  by  the  learned 
Judge  of  the  corporation  court  of  Staunton  In 
which  he  reaches  a  similar  result. 

"As  the  concluslou  already  reached  forces 
us  to  take  no  further  proceedings  In  this 
mattm*,  and  so  disposes  of  the  whole  case,  it 
is  unnecessary  for  us  to  pass  upon  tbe  other 
question  raised  by  tbe  defendant  company. 
The  entire  lawmaking  power  of  tbe  people  of 
Virginia  la  rested  in  their  representatives 
constituting  our  General  Assembly,  subject 
only  to  such  limitation  as  may  be  placed  up- 
on it  by  the  Constitution  of  the  state.  Wheth- 
er tbe  provisions  of  the  Constitution  relative 
to  tbe  powers  and  authority  of  this  commis- 
sion and  vesting  In  the  commission  the  legis- 
lative power  to  make  rates  are  so  worded  as 
to  exclude  the  General  Assembly  from  exer- 
cising Its  legislative  power  In  that  reflect  Is 
a  question  which  It  Is  needless  for  the  com- 
mission to  pass  upon,  unless  It  Is  so  presented 
as  to  render  Its  adjudication  absolutely  es- 
sential to  the  decision  of  the  case." 

It  will  be  observed  that  the  commission 
considered  that  the  controlling  question  in 
tbe  case  is  whether  or  not  the  act  of  tbe  Gen- 
eral Assembly  under  review,  and  which  we 
will  tor  convenience  refer  to  as  the  "Virginia 
Mileage  Act,"  is  violative  of  the  provisions 
of  the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States,  by  depriving  the 
appellee  company  of  Its  property  or  liberty 
without  due  process  of  law,  or  by  depriving 
it  of  the  equal  protection  of  the  laws.  The 
teamed  Attorney  General  concedes  that  the 


case  of  Railway  Company  v.  Smith,  supra, 
which  we  shall  q>eak  of  for  convenience  as 
the  "Michigan  Case",  must  be  considered  as 
ooncluslve  of  this  case,  unless  tta^  can  be 
dtstlnguished,  or  it  can  be  shown  tibat  tba 
Michigan  Oase  Is  overruled  by  some  other 
decision  or  decisions  of  the  United  States 
Supr^e  Court  Therefore  there  Is  but  lit* 
tie  for  us  to  add  to  what  has  been  said  In 
the  opinion  of  tbe  State  Corporation  Commis- 
sion, supra. 

The  loading  case  relied  on  for  the  ctnnmon- 
wealth  is  Mann  r.  nilnols,  04  U.  S.  113,  24 
L.  Ed.  77,  wbl^  announced  the  broad  doc- 
trine that  a  state  government  has  tbe  inher- 
ent right  to  regulate  and  control  railroad 
companies  and  other  public  service  corpora- 
tions, and  to  prescribe  the  rates  and  charges 
that  they  should  be  allowed  to  make.  In 
that  case,  tbe  power  of  the  Legislature  of 
Illinois  to  fix  1^  law  tbe  maximum  of  char- 
ges for  storage  of  grain  in  warehouses  in 
Chicago,  and  other  places  In  tbe  state,  was 
the  question  at  Issue,  and,  upon  tbe  ground 
that  when  private  property  Is  devoted  to 
public  uses  it  Is  subject  to  public  regulation, 
It  WEB  held  that,  under  the  limitations  upon 
tbe  legislative  power  of  the  states  Imposed  by 
the  Constitution  of  tbe  United  States,  the 
Legislature  of  Illinois  could  fix  by  law  tbe 
maximum  of  charges  for  the  storage  of 
grain  In  warehouses,  at  Chicago  and  other 
places  in  tbe  state.  A  lengthy  dissenting 
opinion  was  filed  by  Mr.  Justice  Field,  con- 
curred in  by  Mr.  Justice  Strong,  taking  the 
ground  that  the  ruling  of  the  majority  was 
subversive  of  the  rights  of  private  property 
theretofore  believed  to  be  protected  by  con- 
stitutional guaranties  agalnsrt  legislative  In- 
terference, and  in  conflict  with  tbe  author- 
ities cited  in  its  support,  and  that  the  de- 
cision of  the  court  gave  unrestrained  licokae 
to  legislative  will. 

By  subsequent  decisions  of  the  same  court, 
the  doctrine  laid  down  In  Munn  v.  Illinois 
has  been  frequently  and  materially  modlfled. 
Railroad  Commission  Cases,  IIG  U.  S.  807,  6 
Sup.  Ct.  SS4,  388.  1191,  29  L.  Ed.  636;  Chi- 
cago, Milwaukee  *  St.  P.  R.  Co.  v.  Minn., 
134  U.  S.  418,  10  Sup.  Ot  702,  S3  L.  Ed.  970 ; 
Smyth  V.  Ames,  169  U.  S.  466,  18  Sup.  Ct 
418,  42  L.  Ed.  819 ;  San  Diego  L.  Go.  Na- 
tional City,  174  n.  S.  788,  10  Sup.  Ct  804,  43 
L.  Ed.  IIM. 

With  tbe  modifications  engrafted  upon  the 
rule  referred  to,  the  rule  itself  has  been  ap- 
proved In  a  Dumber  of  cases  down  to  and  In- 
cluding Minneapolis  &  St  L.  B.  Co.  v.  Minn., 
etc..  186  U.  S.  267.  22  Sup.  Ct  900,  46  L.  Ed. 
1151;  and  in  those  cases  decided  after  the 
Michigan  Case  we  are  unable  to  find  any- 
thing that  can  be  construed  as  overruling 
that  case  or  discrediting  it  In  any  degree, 
the  fact  being  that  the  case  was  not  referred 
to  because  tbe  circumstances  in  those  cases, 
on  the  one  hand,  and  the  Michigan  Case  on 
tbe  other,  were  different,  and  therefore  the 
language  of  the  decisions  different   In  the 
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•cases  modifying  the  doctrine  of  Mann  t.  Illi- 
nois, the  trend  of  judicial  thought, ,  It  may 
t)e  safely  said,  Is  more  In  harmony  with  the 
Tlews  expressed  In  the  dlss^tlng  opinion  of 
Mr.  Justice  Field  than  with  the  view  of  the 
-case  taken  by  the  majority  of  the  court 

Hie  most  Important  and  pertinent  modlflca- 
tlon  to  be  considered  In  connection  with  the 
case  under  review  appears  in  the  Railroad 
Commission  Oases,  supra,  where  the  opinion 
t>y  Chief  Justice  Walte  (who  also  wrote  the 
opinion  In  Munn  t.  Illinois),  after  reviewing 
the  ruling  in  Munn  r.  Illinois,  says:  "From 
what  has  thus  been  said  It  la  not  to  be  In- 
ferred that  this  power  of  limitation  or  regu- 
lation Is  itself  without  limit  This  power  to 
regulate  Is  not  a  power  to  destroy,  and  limita- 
tion is  not  the  equivalent  of  confiscation. 
tTnder  pretense  of  regulating  fares  and 
freights,  the  state  cannot  require  a  railroad 
corporation  to  carry  persons  or  property 
without  reward,  neither  can  It  do  that  which, 
in  law,  amounts  to  a  taking  of  private  prop- 
«rty  for  public  use  without  just  compensa- 
tion, or  without  due  process  of  law." 

In  Chicago,  Milwaukee  &  St.  P.  R.  Co. 
T.  Minn.,  supra,  the  rule  In  Munn  t.  Illinois 
appears  to  have  been  approved  by  a  majority 
of  the  court  and  another  very  important 
modification  of  the  rule  engrafted  thereon, 
to  the  effect  that,  where  a  state  created  a 
commission  and  clothed  that  commission 
with  authority  to  prescribe  rates  and  charges 
to  be  made  by  railroad  companies,  the  power 
thus  delegated  to  the  commission  should  not 
t)e  exercised  arbitrarily  without  giving  the 
railroad  companies  affected  a  day  in  court 
and  opportunity  to  be  heard,  and  to  appear 
and  show  the  effect  of  the  schedule  of  rates 
«nd  chafes  prescribed  by  the  commission 
upon  them,  and  that  to  do  ttabi  was  depriving 
'tiiem  of  their  property  wlUiont  due  process 
of  law,  and  depriving  tiiem  of  the  equal 
protection  of  the  laws. 

The  other  Important  modifications  of  the 
-rule  are  not  relevant  to  the  issue  In  this 
case,  and  were  announced  In  a  number  of 
'Cases  in  which  the  rule  was  variously  forma* 
lated,  many  of  which  are  exhaustively  re- 
viewed by  Mr.  Justice  Harlan  In  Smyth  v. 
Ames,  supra,  wh^  that  learned  judge  states 
the  doctrine,  as  established  by  the  adjudica- 
tions of  the  coort,  as  follows:  "(1)  A  railroad 
cwporatlon  Is  a  person  within  the  meaning 
of  the  fourteenth  amendment;  declaring  that 
no  state  shall  deprive  any  person  of  property 
without  due  process  of  law,  nor  Amj  to  any 
person  within  Its  jurisdiction  the  equal  pro- 
tection of  the  laws.  (2)  A  state  oiactme&t. 
or  regulations  made  ondw  the  anthorlty  of 
a  state  enactment,  establishing  rates  for  the 
transportation  of  persons  or  property  by 
railroads  that  will  not  admit  of  the  carrier 
earning  such  compensation  as,  nnder  all  the 
drcnmstanceB,  is  just  to  it  and  to  the  public 
would  deprive  such  carrier  of  ita  property 
without  doe  process  of  law  and  deny  to  It  the 
•equal  protection  <^  the  laws,  and  would, 


tiierefore.  be  repugnant  to  ttxe  fourteenth 
amendment  of  the  Constitution  of  the  United 
States.  (8)  While  rates  for  the  transporta- 
tion of  persons  and  property  within  ttie 
limits  of  a  state  are  primarily  for  ita  deter- 
mination, the  question  whether  t^ey  are  so 
unreasonably  low  as  to  deprive  the  carrier 
of  its  property  wiUioat  such  compensation 
as  the  ConBtttntton  aacures,  and  therefore 
without  doe  proce*  of  law,  curnot  be 
so  conclusively  determined  by  the  IjOglala- 
ture  of  the  state,  or  by  regulations  adc^ted 
under  Its  avttiorlty,  ttiat  flie  matter  may  not* 
beccnne  the  sntdect  of  judicial  inquiry." 

We  are  vrtiol^  unable  to  pvcelve  the  an- 
tagonlsm  claimed,  on  behalf  of  the  common- 
wealth, to  exist  between  the  cases  we  have 
mentioned  and  a  nmnber  of  otben«  not  nec- 
essary to  be  adverted  to,  recognising  the  rule 
in  Munn  v.  Illinois  with  Ita  modiOcatlona, 
and  the  principle  annoonced  In  the  Michigan 
Case.  The  fact  la  Oat  the  lastHUunad  case 
refers  to  Munn  t.  Illln<da  and  the  caace 
modifying  the  rule  announced  therein,  and 
recognizes  the  exlstoioe  of  the  rule  as  modi- 
fied; but.  while  recognising  tlie  power  of 
the  Legislature  to  prescribe  maximum  char- 
ges which  mi^  be  made  by  pnUle  serrlce 
corporations,  held  that  the  Michigan  mllease 
statute  did  not  belong  to  that  class  of  legla- 
lation  enacted  In  flie  exercise  of  this  admit- 
ted power,  but  was  a  tefelng  of  the  propraty 
of  the  company  without  due  process  of  law 
—legislation  which  Is  prohibited  by  tile  foar- 
teenth  amendment — and  therefore  violated 
the  constitutional  righta  of  railroad  com- 
panies to  due  process  of  law.  and  the  equal 
protection  of  the  laws.  It  was  contended 
In  that  case,  as  In  the  case  here,  ^t,  as  the 
legislature  would  have  the  poww  to  reduce 
the  maximum  charges  to  the  same  rate  at 
which  the  Michigan  stetute  provided  for 
the  purchase  of  1,000-mile  tickets,  the  rail- 
road company  could  not  be  harmed  nor  Ite 
property  token  without  due  process  of  law 
when  the  Legislature  only  reduced  the  rate 
In  favor  of  a  few  citizens  instead  of  all,  but 
the  opinion  denied  the  right  of  the  Legis- 
lature to  make  such  an  alteration,  upon  the 
ground  that  to  do  so  might  involve  a  reduc- 
tion of  rates  to  an  amount  insufficient  to 
give  the  remuneration  to  which  the  railroad 
company  was  legally  entitled  under  tiie  de- 
cisions of  the  court. 

It  win  be  observed  that  while  the  Michi- 
gan statute  required  1.000-mIIe  tickets  to  be 
sold  by  railroad  companies  for  less  than 
the  ordinary  rates  of  fare,  for  use  by  the 
purchaser  and  his  wife  and  children.  If 
named  on  the  ticket,  and  made  them  valid 
for  two  years  after  the  date  of  purchase, 
the  Vli^lnla  Mileage  Act  requires  ttie  com- 
panies at  all  times,  day  and  night,  at  all  sta- 
tion b,  regular  and  flag,  te  keep  on  sale  books 
of  600  miles  and  over,  and  that  "It  shall  be 
unlawful  for  any  transportation  company  or 
cor]>oratlon  operated  by  steam  to  ctaarse  or 
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collect  a  greater  lam  titan  two  cents  per  mile 
on  such  mileage  booke,  and  sucb  mileage 
booke  shall  be  good  and  valid  for  the  nse 
of  any  dependent  bousehold  member  of  ttie 
family  of  tbe  party  to  wbom  Issned,  dwelling 
under  tbe  same  roof,  wltbln  one  year  from 
tbe  date  of  same."  As  It  appears  to  ns,  tbe 
provisions  of  tbe  two  statutes  are  practical- 
ly the  same,  and  fall  within  tbe  purview 
of  tbe  Michigan  Case,  as  flie  reasoning  for 
holding  the  one  violative  of  the  provisions 
of  the  fourteenth  amendment  of  the  Const!* 
tntlon  of  the  United  States  applies  as  well 
to  the  other.  As  stated  In  the  opinion  of  the 
State  Corporation  Commission  above,  the 
Incident  that  the  Mldilgan  statute  had  fixed 
a  maximnm  scale  of  passenger  rates  Is  m«i- 
tloned  In  the  Michigan  Case,  but  the  concln- 
alon  reached  was  in  no  way  rested  upon  tiiat 
Incident.  On  the  contrary,  the  opinion  says: 
*Tbe  power  of  the  Leglslatnre  to  enact  gen- 
eral laws  r^ardtng  a  company  and  Its  af- 
fairs does  not  Include  the  power  to  compel  It 
to  make  an  exceptlim  In  favor  of  some  par- 
ticnlar  dara  In  a  community  and  to  carry 
the  members  of  that  class  at  a  less  sum  than 
It  Has  the  right  to  charge  for  those  who  are 
not  fortunate  raongh  to  be  membera  thereof. 
Tbls  Is  not  a  reasonable  relation.**  And 
again:  "Regulations  for  maximum  rates  for 
present  transportation  of  persons,  or  prop- 
erty, bear  no  resemblance  to  those  which 
assume  to  provide  for  the  purchase  of  tickets 
In  quantities  at  a  lower  than  the  general 
rate*  and  to  provide  that  they  shall  be  good 
for  years  to  come.  This  Is  not  fixing  the 
maximnm  rat^  nor  Is  it  proper  l^slatlon. 
It  Is  an  Illegal  and  unjustifiable  Interference 
with  the  rights  of  the  company."  Clearly 
the  dominant  Idea  running  through  ttie 
whole  opinion  is  that  this  Is  class  legisla- 
tion, and  Is  not  for  the  equal  benefit  of  the 
whole  people;  therefore  the  conclusion  Is  Ir- 
resistible that  the  same  judgment  wonld 
have  been  rendered  by  the  court  had  the 
IJeglslatnre  of  Michigan  not  have  fixed  a 
maxtmmn  scale  of  passenger  rates. 

It  Is  true  that  the  Michigan  Case  was  de- 
cided by  a  divided  court,  as  was  the  case  of 
Hnnn  v.  Illinois  and  nearly  all  of  the  cases 
■nnctlonlDg  the  doctrine  of  that  case,  but, 
Instead  of  the  Michigan  Case  being  discred- 
ited by  any  sabseqoent  decision  of  the  court, 
In  Wis.,  M.  ft  P.  R.  Co.  V.  Jacobson,  179 
U.  S.  28S,  21  Sup.  Ot  116,  46  L.  Ed.  IM,  m 
reforlng  to  the  power  of  a  state  to  regulate, 
etc.,  railroad  com[>anle8,  the  Michigan  Case 
la  cited  as  authority  for  the  proposition  of 
law.  that,  "while  this  power  of  regulation 
exists,  it  Is  also  to  be  remembered  that  the 
Legislature  cannot,  under  the  gnlse  of  regula- 
tion. Interfere  with  the  projwr  protection  of 
tbe  bnslness  of  railroad  corporations  In  mat- 
ters which  do  not  fairly  belong  to  the  domain 
of  reasonable  regnlatton."  And  the  court 
adds:  "The  distinction  between  this  case  and 
that  of  Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  n.  8.  684,  19  Sup.  Ct  S6S,  43  L.  Ed.  fiCS, 
05  8.E.-37 


*  *  *  Is  very  plalo.  There  we  held  that 
tbe  statote  In  question  was  not  a  reasonable 
regulation  of  tiie  business  of  the  company; 
that  It  was  tbe  exercise  of  a  pure,  bald,  and 
unmixed  power  of  dlfcrlmlnatlcoi  In  favor 
of  a  few  of  the  jMrsons  having  occasion  to 
travel  on  the  road,  permitting  them  to  do  so 
at  less  expense  than  others,  provided  they 
could  buy  a  certain  number  of  tickets  at  one 
time.  It  was  not  legislation  for  the  safety, 
health,  or  proper  convenience  of  tbe  public, 
but  an  arbitrary  enactment  In  favor  of  the 
persons  spoken  of,  who.  In  the  legislative 
Judgment,  should  be  carried  at  a  less  ex- 
pense than  the  other  members  of  the  com- 
munity, and  there  was  no  reasonable  ground 
upon  which  the  legislation  could  be  rested* 
unless  the  simple  decision  of  the  Legislature 
should  be  held  to  constitute  such  reason." 

We  have,  then.  In  Wis.,  M.  ft  P.  R.  Co.  v. 
Jacobson,  tbe  court's  own  construction  of  Ite 
decision  In  Railway  Company  v.  Smith  (tbe 
Michigan  Case). 

In  Beardsley  v.  N.  T.,  L.  D.  ft  W.  R.  Co., 
supra,  holding  a  New  Tork  statute,  similar 
to  the  Michigan  and  tbe  Virginia  mileage 
statutes,  In  conflict  with  the  fourteenth 
amendment  of  the  Constitution  of  tbe  Unit- 
ed States,  tbe  opinion,  while  Indicating  that 
tbe  court  was  not  disposed  to  agree  with  all 
of  Its  reasoning,  says:  "The  Supreme  Court 
of  the  United  Stetes,  In  Railway  Compaiqr  v. 
Smith,  has  practically  foreclosed  all  discus- 
sion <m  the  question  of  the  constitutionality 
of  stetutes  of  the  character  of  ttie  one  be- 
fore ua." 

We  fully  recognize  at  did  the  court  In 
Beardsl^  v.  N.  Y.,  etc..  Co.,  supra,  that  the 
dedalon  ta  tbe  Michigan  Case  Is  conclusive 
upon  us  on  the  question  of  the  constitution- 
ality of  the  statute  nndw  cmislderatlon,  and 
therefore  the  Ju^Upnent  of  the  Stete  Corpora 
tion  Gommlarioo  complained  of  must  be  af* 
firmed. 


HABCIUrOM  V.  STLIPHBNSON  et  aL 

(Supreme  Ctmxt  ot  Appeals  of  YlrglnhL  Nov. 
22,  1006.) 

1.  MOBTOAOES— DXXD  OT  TBUST— FOBXCUUnTBI 

—SAUfr— Conduct. 

A  sale  of  land  on  foreclosure  of  a  deed 
of  trust  was  duly  advertised,  and  ample  op' 
portonity  afforded  bidders  to  arrange  In  u-- 
vance  to  parchase  tbe  property.  The  sale  wav 
attended  by  more  than  200  persons,  and  eonw 
menced  shortly  before  noon  and  continued  for 
over  3  hours.  One  of  the  Intending  pnrchaseni. 
after  bavliv  failed  to  secure  the  oo-c^ieratlon  o( 
anotiier,  sonxht  to  have  the  sale  which  lun 
already  pro^eBsed  more  than  8  huura.  susiwnded 
to  enable  blm  to  endeavor  to  effect  a  similar 
arrangement  with  a  third  person.  This  was  re- 
fused, but  full  time  was  afforded  blm  to  bid 
for  the  land  individually  or  arranfce  with  others 
to  do  so.  Aa  the  bidding  was  drawing  to  a 
close,  the  trustee  on  two  occasions  took  out  his 
watch  and  instructed  tbe  auctioneer  if  no 
higher  bid  was  made  in  5  or  10  minutes,  to 
knock  down  tbe  land,  which  was  then  Bold  foi 
Its  fair  value.  Held,  that  the  land  was  not 
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pmiuitnrelr  sold,  so  tb&t  bidden  were  deprived 

-  of  an  opportonitj  to  purcbaBe. 

[Sd.  Note.— For  cases  in  point,  k6  Cent.  Dig. 
VOL  85,  Mortsages,  U  1070,  1070.] 

2l  Sahb— Salb  in  Pabobls. 

Iq  a  proceeding  to  set  aside  a  sale  of  land 
on  foreclosure  of  a  deed  of  tmst,  evidence  held 
huraffident  to  show  tbat  the  tnistee  sold  the 
land  as  a  whole  at  a  aaerifiee,  instead  of  In 
four  parcels  nnder  an  agreement  wltli  th« 
debtor. 

8.  Sahb  —  Smuifa  Btddhio  —  Bubdeh  ov 
PBoor. 

While  an  agreement  tending  to  lessen 
bidding  at  an  anctlon  sale  of  land  sold  under 
forecloBare  of  a  deed  of  tmst  is  Illegal,  the  bur- 
den is  on  a  party  attacking  the  validly  of 
the  sale  therefor,  of  proving  me  same  by  clear 
and  satisfactory  evidence. 

[Ed.  Note^For  caBu  In  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  i  1098.] 

4.  Same— Salb— Vacation— AccouNTiNO. 

Where  the  fallest  acconnts  had  been  made 
up  between  debtor  and  creditor  and  the  voucben 
had  been  tamed  over  to  the  debtor  who  bad 
posaeasion  of  them  for  oiany  years,  and  on  the 
day  of  the  lale  of  land  ou  foreclomre  tiia 
exact  amount  of  the  IndebtedneH  was  computed 
in  the  debtor's  presence  with  the  assistance  of 
bis  counsel,  withoat  any  soggestlon  impugning 
the  correctness  of  the  debt,  It  was  not  error  to 
refuse  to  order  an  accoantlng  In  a  proceeding 
by  the  d^tor  to  set  aside  the  sale. 

6.  USUBT  —  BXJUCKIf TB  —  PeBIODIOAI.  SBTTLE- 
1CENT8. 

Where  a  d^tor  and  creditor  b^  settle* 
ments  fnnn  time  to  tlms  bringing  in  new  items 
of  debit,  and  Interest  was  calculated  on  past 
doe  amounts,  and  a  new  bond  secured  by  a 
deed  of  tmst  takeo  for  the  whole,  such  tran^ 
action  did  not  constttnte  usury. 

rfid.  Note.— For  cases  In  point,  see  Cant.  Dig; 
vol.  47,  Usury.  |  lOa] 

Aiipeal  fnmn  Cirenlt  Cknirt,  Hlifilaitd  Oonn- 

ty. 

Salt  by  John  O.  Hamilton  against  L.  H. 
Stepbenson  and  othws.  From  a  decree  in 
favor  of  defOidantB,  aanplalnant  appeals. 
Affirmed. 

J.  M.  Perry  and  T.  E.  Hackman,  for  ap- 
pellant C.  P.  Jones  &  Son  and  Glaiffow 

■  &  White,  for  appellees. 

WHITTLB,  J.  The  object  of  this  salt  Is  to 
set  aside  the  sale  of  a  tract  of  land  In 
Highland  oonnty.  made  by  John  W.  Stephen- 
son, trustee,  nnder  a  deed  of  trust  from  the 
appellant,  John  O.  Hamilton,  and  others,  to 
secure  a  debt  to  Lnclus  H.  Steph^uon;  and, 
pradlng  the  litigation,  to  enjoin  John  A. 
Whltelaw,  the  purchaser,  from  prosecuting 
an  action  of  unlawful  detainer  to  recover  pos- 
sesBlon  of  the  land. 

At  the  hearing,  the  circuit  court  dissolved 
the  injunction,  and  dismissed  the  biHt  and 
the  plaintiff,  Hamilton,  appealed. 

There  are  four  assignments  of  error,  which 
will  be  considered  In  the  order  in  which  th^ 
are  presented  in  the  petition  for  appeal: 

First,  it  is  alleged  that  the  sale  was  hur- 
ried, and  tliat  persons  who  wwe  present  and 
deidred  to  pnrcbase  the  land,  and  made  known 
their  purpose  to  the  trustee  and  auctioneer, 
were  doiled  ttte  prlvUece  of  bidding;  and 


the  trustee  caused  ttie  land  to  be  prematurely 
knocked  down  to  the  pnrchastf,  Whltelaw. 

This  assignment  la  not  sustained  by  the 
evidence.  It  appears  tbat  tba  sale  was  duly 
advMrtleed,  and  ample  opportunity  afforded 
intending  bidders  to  arrange  in  advance  for 
pnrcluulng  the  property.  If  so  dispoaad.  It 
further  appears  that  the  sale  was  nnosuaily 
well  attended,  more  than  300  persons  being 
presold  and  tliat  it  was  commenced  diortly 
before  noon  and  oonUnned,  for  over  three 
bontSL  The  allagatUm  of  sUscondact  on  the 
part  of  the  trustee  rests  upon  the  eridenca  of 
a  witness,  who,  after  having  failed  to  secure 
ttw  co-operation  of  one  persmi  In  the  purchase 
of  Uia  properly,  sooght  to  hare  the  sale, 
whldi  had  already  been  in  propeas  for  miRe 
ttiaa  three  honrs,  aaqwDded  to  viable  htm  to 
endaavor  to  ^fbct  a  similar  anangemoit  with 
another  party.  Full  time  was  afforded  him 
to  bid  for  flw  land  tndiTiteally,  or  to  arrange 
with  others  to  do  so,  and  in  the  (dosing  mo- 
ments of  the  sale,  the  trustee  was  under  no 
obUgatl<m  to  comply  with  his  request  for  fox^ 
tbw  ludnlgencb  It  wss  evident  tbat  the 
bidding  was  drawing  to  a  idose^  and  tbe  trus- 
tee on  two  occasions  took  out  his  watch  and 
butmcted  tbe  anctionear  if  no  higher  Md 
was  made  in  five  or  ten  minutes,  to  knock 
tbe  land  down.  This  Is  a  oonunou  method 
of  stimulating  bidders  toward  ttw  aid  of  a 
sal^  and  was  a  fair  and  reasonable  e»relse 
of  discretion  on  the  part  of  tbe  trostee  in 
this  histance. 

The  seouid  assignment  ot  vrrar  invidTes 
tlie  chame  that  tbe  tmstee^  at  Ibe  request  of 
tbe  appellant  consented  to  sell  the  land  In 
four  parcels,  bn^  after  offering  three  out  of 
the  fonr  lotii  neglected  to  oflftr  llie  fourth, 
and  sold  Oie  tract  as  a  whole  at  a  sacrifice. 

This  asslgnmoit  Is  also  nnsostained.  The 
sale  waa  to  be  Cor  cash,  and  In  tbe  morning 
before  It  cfnumenced,  the  appellant  being  era- 
fined  to  bis  bed  by  illness,  the  parti ee  re- 
paired to  Us  di  amber  and  entered  into  an 
arranganrat  in  writing,  to  the  effect  that  tbe 
tmatee  alionid  first  oflw  ttie  farm  In  sodi 
parcels  as  he  might  be  advised,  and  then  as 
a  whole ;  and  adopt  the  sale  that  produced 
the  highest  price,  requiring  cash  snfflclent 
to  pay  costs  and  openses  of  sale,  and  the  i 
balance  in  equal  instalments,  at  one,  two, 
three,  and  four  years,  with  Interest  from  date. 
The  evidence  Is  conflicting  In  regard  to  the  i 
terms  of  the  alleged  arrangnnent  between  the 
appellant  and  the  Stephensons  as  to  the  man- 
ner In  which  the  land  was  to  be  first  offered  i 
In  parcels;  the  contention  of  the  appellant 
being  that  tbe  trustee  violated  the  under^  i 
standing  In  not  selling  separately  a  lot  of  | 
208  acres.  The  witnesses  for  Hamilton  are 
not  agreed  among  themselves  with  respect  to 
the  terms  of  the  agreement  While,  on  the 
other  hand,  the  fact  that  the  land  was  first 
offered  as  reaoested  Hamilton  Is  proved 
1^  bis  coons^  BfeOUntlc^  and  tb»  two  8t«pb- 
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The  tUM  aMlffDHMiit  of  error  U  that 
Wbltelaw.  tho  parebaaeE,  atlfled  tike  blddlns 
Bt  the  nle,  and  thereto  acQulied  the  invq^ertr 
at  a  aacrlflce. 

The  prIiKiple  of  law  InvolTed  la  this  aa- 
slpunoit  la  well  aettled  In  this  Jurladlctlon, 
The  role  la  tinu  stated  In  a  recent  case: 
"Contracts  which  tend  to  leaaen  competltUm 
and  restrain  bidding  at  Judicial  sales  are^ 
as  a  genonl  rale,  held  to  he  lU^al ;  bat  the 
bnrden  la  itpon  the  par^  alleglnK  such  a 
contract  to  prove  It  by  tiear  and  aatteCactory 
erldaiofc  Iintro>Fhospbata  Syndicate  t.  JcAn- 
aon,  100  Va.  774,  42  8.  BL  095.  See^  alao, 
Barnes  t.  Morrlatm,  97  Ta.  872,  84  8.  Bi.  9B. 

One  of  the  chargea  under  tbla  assignment 
of  error  la  that  prior  to  the  aale  Whltelaw 
entered  Into  a  atlpnlatkn  with  BIcGUntle  to 
deter  persons  from  bidding,  and  agreed.  In 
the  event  of  Us  becoming  the  pnichaser, 
that  he  woold  aell  McCUnUc  part  of  the  land 
to  Rtralgbten  his  boundary  line.  This  at 
legatloo  la  poaltlvely  denied  by  Whltriaw, 
boOi  In  his  answer  to  the  bill  and  In  his 
testimony,  and  the  <»ily  drcnmstences  trad- 
log  to  give  color  eroi  to  Ha  Inpotatlon  are 
that  IfcGllnttc  was  one  at  his  snr^es  on 
the  pordiase  money  bonds,  and  that  after 
Ihe  land  waa  pnt  up  aa  a  wlu^  Whltaiaw 
told  blm  If  he  bought  tba  land  he  wovld 
sell  him  part  of  It  There  la  nothing  In  the 
evidence  to  connect  Whltelaw  directly  or  In- 
directly with  any  disparagement  of  Hamil- 
ton's title,  nor  does  It  ivpear  that  the  price 
of  the  property  waa  to  any  extent  injuriously 
affected  by  UcOUntlCa  alleged  declarations 
In  derogation  of  the  tltla  Bnma*  testlmtHiy 
Is  the  only  evidence  In  the  caee  whldi  con- 
trlbntee  In  any  way  to  sustain  the  pretenaloo 
that  Wbltelaw  attempted  to  stifle  bidding. 
In  that  connection  the  witnesa  aaya:  "Mr. 
Wbltelaw  did  say  to  me  to  not  ron  It  up 
on  him  too  high,  and  If  he  concluded  to  dla- 
pose  of  this  Bide  he  would  give  us  the  re- 
fDsaL  At  that  time  I  didn't  have  any  Idea 
of  mwfciiig  a  Ud  on  the  place  as  a  wbole^ 
because  I  waa  not  able  to  buy  It**  Whlte> 
law  denies  making  the  statement  and  says: 
"It  never  occurred  to  me  that  Mr.  Bums 
would  bid  on  the  place  as  a  whole  Mr. 
Bums,  or  hla  wife,  asked  me  If  I  bought 
the  whole  place  would  I  sdl  the  west  sld& 
I  told  them  possibly  I  would  do  so.  But, 
as  to  asking  them  not  to  bid  against  me, 
I  made  no  such  request"  It  Is  not  shown 
that  either  McCIlntlc  or  Bums  were  pro- 
spective bidders;  and,  after  careful  examina- 
tion of  the  evidence,  we  are  of  opinion  that 
It  falls  to  establish  the  accuaation  that 
Whltelaw  either  stifled,  or  attonpted  to  siqh 
presB,  bidding. 

We  are  further  of  opinion  that  In  addition 
to  the  Just  criterion  of  valne  furnished  by 
flu  highest  bid  at  a  fair  sale  In  open  maAet 
after  due  notice^  the  w^ht  of  evidence 
Bhowa  that  the  price  paid.  811,000^  waa  the 
fair  valne  of  the  proper^.  Todd  v.  Oallego 


MlUa,  64  Va.  686,  691.  S  a.  B.  076!  Mltro- 
PhoqAate  Syndicate  v.  Johnson,  supra. 

This  brings  us  to  the  consideration  of  the 
fourth  and  last  assignment  of  enw,  namely, 
the  refnaal  tiie  trial  coort  to  order  an  ae- 
oount  of  Indebtedness  between  the  appellant 
and  Lucius  .H.  Stephenscm,  «s  prayed  fin  In 
the  original  and  th*  amai^ed  bill. 

In  this  aapect  ttf  Ute  caa^  we  may  with 
propriety  adopt  the  languid  aa  we  must 
adopt  the  ctnudualon,  of  the  learned  judge 
of  the  circuit  conrt  In  his  carefully  coo8ld«>- 
ed  opinion: 

"A  great  mass  of  testimony  waa  taken  In 
this  caae,  and  all  the  traosacttona  between 
h.  H,  Stephenscm  and  the  plaintiff,  running 
through  a  period  of  nearly  a  quarter  of  a 
cwtury,  were  fully  hivestlgated.  It  vrould 
serve  no  useful  purpose  to  take  up  mud  dls- 
cuaa  the  evidence^  and  each  of  the  numeroua 
Items,  here  In  detail.  After  the  moat  aa- 
haustlve  argmomt  by  able  counsel  and  labor- 
lona  scrutiny  on  my  part  of  all  tiie  testi- 
mony, and  conceding  that  L.  H.  Bt^hensMi 
ou^t  to  be  held  to  the  strictest  requlre- 
menta  of  ttra  law  regarding  transactlona  be- 
tween counsel  and  client  (and  some  of  the 
tranaactl<ma  under  Investigation  occurred 
when  the  relation  did  not  exist),  1  mm  ct 
opinion  that  ha  has  folly  met  those  reqnlre- 
moits,  and  this  record  dearly  shows  that 
hla  deallnga  witik  the  idalntlff  have  beoi 
opn  and  fair,  and  ttiat  he  has  not  used  his 
position  of  counsel,  while  that  relation  ex- 
isted, to  oppress  or  take  advantage  of  t3ie 
plaintiff.  In  evwy  Instance  of  setUements 
made  betweei  titese  partlea,  the  fullest  and 
moat  particular  accounta  were  made  up,  and 
the  vonchera  turned  ovw  to  tin  plaintiff;  he 
had  these  In  his  possession  tor  years,  and  not 
until  hla  creditor  bad  his  Uuid  sold  did  he 
ever  enter  a  alngle  protest** 

Indeed,  it  appears  that  on  the  day  of  sale 
the  exact  amount  of  the  indebtedness  be- 
tween the  partlea  waa  computed.  In  the  pres- 
nee  of  Hamlltm,  and  with  the  assistance 
of  hbi  counad,  and  there  was  not  a  ang- 
gesUon  impugning  either  the  Int^ri^  or  cor^ 
rectneaa  of  the  debt 

It  la  a  familiar  rule  of  practice  that  an 
order  for  account  will  not  be  awarded  to 
enable  the  plaintiff  to  make  out  hla  caae, 
but  the  party  asking  for  an  account  mnat 
ataow  that  hs  la  entiUed  to  It  Baltimore 
Steam  Packet  Go.  v.  WlUlama^  94  Ta.  422;  26 
S.  EL  841;  BCUlhlaer  ▼.  McKlnley,  98  Ta.  207, 
85  S.  S.  466;  Breaee  t.  Bradfleld,  99  Ta.  881, 
88  a.  n.  196. 

It  la  also  alleged  that  the  debt  Is  Bsnrioos, 
but  the  charge  la  dcsiied,  and  was  not  proved. 
It  does  appear  that  fMm  time  to  time  Steph- 
enaon  and  Hamilton  had  settlements,  bring- 
ing in  n4w  Itnns  of  dd>it  calculating  la- 
tereat  on  past  due  amounti,  and  taking  a 
new  bond  secured  deed  at  trust  tor  the 
whole;  but  this  does  not  oanstltute  usury. 
Brown  v.  Brent  1  Hen.  ft  M.  4 ;  Ohllders  r. 
Dean%  4  Band.  406;  Plndall  r.  Bank  of 
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Marietta,  10  Lelsti,  481;.Fnltz  t.  Davis,  26 
Orat  906;  Gilbert  v.  W.  a  Y.  H.  ft  a  S.  B. 
TL00.,3&  ant  686,  690. 

In  coDCltuton  It  may  be  obserred  tiiat 
while  tbe  pleadings  are  replete  wltli  al- 
legations of  a  grave  nature,  criticising  -with 
more  or  less  severity  the  CM^nct  of  die 
creditor,  trustee,  and  purdnser,  the  cbaigea 
are  categorically  denied  by  the  answers,  and 
are  not  sustained  by  evidence. 

Upon  the  whole  case,  we  are  of  opinion 
tbat  the  decree  appealed  from  la  wttbont 
error,  and  sbonld  be  affirmed. 

BUCEHANAN.  J.,  abaent 


HOT  SPRINQS  LUMBER  ft  MFG.  CO. 
REVERCOMB. 

(Stqneme  Coart  of  Appeals  of  Virginia.  Nov. 

22,  1906.) 

1.  NxviQABXA  Watsbb— What  Oornxmran 

Naviouiutt. 

A  stream  is  a  navigable  or  floatable  one  if, 
by  tlie  increased  precipitation  at  seasons,  re- 
corring  periodically  with  reasonable  certuntr, 
tbe  flow  of  water  will  be  sufficient  to  be  sab- 
Btantlall;  osefnl  to  the  pabllc  for  transporta- 
tion. 

TEd.  Note.--For  cases  In  point,  see  Out.  Dig. 
vol.  87,  Navigable  Waters,  )  9.] 

2.  Saiod— Floataok  of  Loos. 

One  floating  logs  in  a  navigable  stream 
was  not  liable  for  injuries  to  a  riparian  owner 
from  the  piling  up  of  tlie  logs  on  his  land  if 
due  and  ordinary  care  was  nsed  to  prevent  in- 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  87,  Navigable  Waters,  It  ^  268;  vol.  88, 
Logs  and  Legging,  |  60.] 

3.  Sahb— AonoN  BT  IUpabiam  OwnxB— Dbo- 

LABATION-^UmOIEHCT. 

In  an  action  by  a  riparian  owner  against 
a  boom  company  the  declaration  alleged  that 
defendant  carelraslv  and  negligent^  jiermitted 
logs  being  floated  by  defenwuit  in  tbe  stream 
to  pile  \m  on  tbe  banks  in  heaps  or  Jams,  which 
turned  the  water  from  the  channel  upon  plain- 
tilTs  land.  Held,  that  the  declaration  was  de- 
mnrrable  In  that  it  failed  to  charge  facts  con- 
stituting negligence. 

Error  to  Circuit  Court,  Bath  County. 

Action  by  H.  A.  Revercomb  against  the 
Hot  Springs  Lumber  &  Manufacturing  Com- 
pany and  another.  Judgment  in  favor  of 
plaintiff,  and  the  above-named  defendant 
brings  wror.   Reversed  and  remanded. 

John  W.  Stephenstm  and  Geo.  A,  Rever- 
comb. for  plalntlfl?  in  wror.  McAllister  ft 
Nelson  and  D.  Harmo,  for  defHidant  In  error. 

KEITH,  P.  H.  A.  Rerercomb  brought  an 
action  of  trespass  on  tbe  case  against  the 
Hot  brings  Luml>er  ft  Manufacturing  Com- 
pany and  tbB  Jackson  ft  Gowpastnre  Boom 
Company,  and  in  his  declaration  avers  that 
he  is  the  owner  of  lands  to  the  water's  edge 
on  twth  sides  of  Jackson  river,  and  that  he 
also  owns  the  bed  of  that  stream ;  that  tbe 
defendants  went  above  the  platnttCF's  land  on 
said  river  and  cut  and  wrongfully  put  into 
tlM  river  a  great  many  aaw  logB,  for  the  pur- 


pose of  floating  them  down  said  riv^  to  the 
sawmill  of  the  Hot  Springs  Lumbar  &  Man- 
ufacturing Company,  which  Is  situated  be- 
low the  plaintUTs  land.  He  avers  "tbat  the 
said  Jackson  river  is  not  a  floatable  stream, 
and  was  not  at  the  time  said  logs  were  pnt 
therein,  and  is  not  a  stream  large  enough  in 
volume  of  water  in  its  natural  condition  to 
float  the  logs  of  the  defendants,  placed  there- 
in as  aforesaid,  but  was  only  capable  at 
floating  said  logs  when  the  river  was  Bwol- 
Im  or  made  high  by  rains  or  melting  snow, 
at  Irregular  periods,  all  of  which  facts  were 
well  known  to  the  defendants  at  the  time 
they  pnt  the  said  logs  Into  said  river,  and  at 
the  Ume  they  purchased  said  logs  fn»n  otb- 
en,  which  had  bera  put  In  said  rivw  tor 
the  purpose  of  floating  the  same  down  said 
stream  as  aforesaid.  And  tfae  plaintiff  arers 
that  wboi  said  logs  were  placed  in  said  river 
by  the  dtfendants,  wrongfully  and  illegally, 
to  be  washed  or  floated  down  said  stream, 
and  after  they  had  purchased  the  logs  from 
others,  who  had  placed  the  same  In  said 
stream  to  be  floated  down  the  same,  wrong- 
fully and  ill^lly,  that  the  said  rlv«r  was 

on  the  day  of  >  1901  and  1905 

made  deep,  or  raised  by  tlie  rains  or  mating 
■now,  and  washed  tbe  aald  logs,  placed  thoe- 
In  hf  tbe  said  dtfendants  as  aforesaid,  and 
those  pundiased  by  tiiem  which  had  hem 
placed  In  said  rlvw  by  othen  as  aforesaid, 
down  the  said  rive-,  and  carelessly  and  Dili- 
gently permitted  said  logs  to  pile  up  on  the 
banks  <^  said  river  on  tbe  lands  of  your  com- 
plainant in  great  heaps  and  Jams;  which 
tnmed  tbe  water  In  said  rlvo*  from  the  cban- 
nel  where  it  had  been  accustomed  to  flow, 
and  caused  the  water  in  said  river  to  flow 
out,  on  and  against  the  plaintifTs  land,  and 
washed  away  and  damaged  and  injured  the 
same." 

Another  count  of  tbe  declaration  avers.  In 
addition  to  the  cause  of  action  Just  set  forth, 
that  it  was  tbe  duty  of  the  defendants  to 
prepare  the  banks  of  said  river  so  as  to  pro- 
tect the  plaintiff's  land  from  damage  by 
said  log?  being  piled  and  washed  on  plain- 
tiff's  land  in  the  attempt  to  have  tbe  same 
floated  or  washed  down  said  stream,  as 
aforesaid;  and  plaintiff  avers  that  it  -ras 
necessary  that  said  banks  of  said  rlvtf 
should  be  prepared  by  said  defendants  in  oi^ 
der  to  guard  the  plaintiff's  land  against  dam- 
age by  floating  said  logs.  But  not  regarding 
their  duty  In  this  particular,  the  said  de- 
fendants failed  and  neglected  to  prepare  the 
banks  of  said  river  so  as  to  protect  the  plain- 
tiff's land  from  damage  from  said  logs;  that 
tbe  river  being  swollen  by  rains  or  melting 
snow,  the  defendants  carelessly  and  neKli- 
gently  permitted  the  said  logs  to  be  washed 
or  floated  down  said  river  onto  the  lands 
of  the  plaintiff,  and  piled  them  up  upon 
his  Etald  land  and  tnmed  the  water  in  said 
stream  from  where  it  was  accustomed  to 
flow,  and  caused  it  to  run  against  tbe  said 
lands  of  the  plaintiff  and  wash  avray  and 
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dflBtto;  the  Datnnl  banks  of  said  riTar  where 
It  rona  through  his  said  land,  and  left  eald 
banks  In  an  exposed  condition,  with  nothing 
to  protect  them  from  damage  by  the  contin- 
ued wash  of  said  river.  And  the  plaintiff  avers 
that  the  said  damage  la  a  contlnttlng  damage, 
that  the  said  banks  are  continually  being 
washed  by  the  said  river  by  reason  of  their 
baring  been  left  In  the  exposed  condition  as 
aforesaid  by  the  said  defendants,  and  that, 
In  order  to  protect  his  lands  from  being  cxm- 
tinually  washed  and  destroyed  by  said  rlTer. 
It  will  be  necessary  for  him  to  constmct  ex- 
pensive embankments  or  abutments  or  cribs 
along  the  banks  of  the  said  river  whldi  were 
left  exposed, 'as  aforesaid ;  the  cost  of  which 
will  be  at  least  the  sum  of  $2,000. 

These  quotaUoDS  suffidoitly  present  tiie 
sBpects  of  the  case  which  we  deem  It  neo 
essary  to  cdnslder  upon  the  demtirrer  wblCh 
was  Interposed  to  the  declaretton  Uie  de- 
feadants  and  overmled  by  the  circuit  court 

The  question  presented  is  an  intereatlnff 
one,  and.  In  order  to  determine  it,  we  most 
tscotaln.  In  the  first  place,  what  constltates 
In  common  law  a  floatable  stream;  the  sub- 
ject with  ru  not  having  been  regulated  by 
statute: 

The  contention  of  plaintiff  In  error  la  that 
for  a  stream  to  be  floatable  and  tber^ore 
subject  to  use  as  a  highway,  it  Is  not  nec- 
essary that  It  should  possess  the  quality  of 
being  capable  of  such  use  during  the  whole 
year,  but  It  is  snfQclent  if  it  has  water 
uiongh,  as  the  result  of  natural  causes,  to  be 
capable  of  floatage  periodically  during  the 
year,  so  as  to  be  susceptible  of  beneficial 
use  to  the  public. 

In  Brown  r.  Chadboume,  50  Am.  Dec.  641, 
ttie  following  instruction  was  refused:  "To 
eongUtnte  Uttle  river  a  navigable  or  float- 
able streftm.  It  must  be  shown  to  be  capable 
In  Its  ordinary  and  natural  atete  ot  floating 
logs,  boats,  and  rafte;  and  It  ia  not  enough 
to  prove  that  logs  may  be  carried  down  U 
at  certain  seasons  of  the  year  when  the 
stream  Is  raised  by  a  freshet**  The  refusal 
to  grant  this  Instmctloo  was  assigned  as 
error  In  the  appellate  conrt,  wht<A,  In  dls* 
cnssli^  tbe  subject  says:  "Those  authw^ 
Itles,  upon  which  reliance  Is  placed,  show 
nothing  m<Mre  than  that  small  creeks  or  In- 
lets, penetrating  Into  marshes,  and  which 
can  (mly  be  used  at  c^tatn  periods  of  ttie 
tide,  and  Iben  only  for  a  short  time,  or  In 
which  there  Is  only  a  possibility  of  use,  un- 
der some  dreumstances,  at  extraordinary 
high  tides,  are  not  navigable  rlvera.  Such 
streams  are  Incapable  of  any  practical  gen- 
eral use  for  the  purpose  of  navigation,  and 
they  are  dissimilar  to  the  river  under  con- 
sideration. *  *  *  A  test  80  rigid  and 
severe  as  that  required  by  the  instmetlon 
requested  would  nnnthllate  flie  public  char^ 
acter  of  all  our  fresh  rivers,  for  many  mllee 
In  their  course,  from  their  sources  toward 
ttie  ocean.  The  timber  floated  upon  our 
waters  to  market  li  of  great  value,  and 


neither  the  law  nor  public  policy  requires 
tbe  ad(^tIon  of  a  rule  which  would  greatly 
limit  their  use  for  that  purpose.  Tbe  right 
to  the  use  of  the  stream  In  question  must 
prevail,  whenever  It  may  be  exercised,  at 
any  stete  of  the  water." 

In  Thunder  Bay  Booming  Co.  v.  Speech- 
ley,  18  Am.  Bep.  100,  Judge  Cooley,  after 
stating  that  the  possibility  of  occasional  use 
during  unusual  and  brief  freshets  could 
not  make  a  stream  a  public  highway,  odds: 
'^e  doctrine,  then,  which  we  derive  from 
the  cases  Is  that  a  stream  may  be  a  public 
highway  for  Oo&tage  when  It  is  capable  In 
Its  ordinary  and  natural  stage  In  the  sea- 
sons of  high  water  of  valuable  public  use. 
The  inf«TOce  soi^ht  to  be  dravni  from  It  Is 
that  a  navigable  stream  must.  In  contempla- 
tion of  law,  be  navigable  at  all  times,  and 
under  all  circumstances;  that  there  can  be 
no  such  tiling  as  a  hl^way  which  is  only 
<^>en  to  the  public  use  periodically,  but 
that  Triien  once  the  public  character  of  tbe 
way  is  establlstaed  the  right  of  the  public 
to  tbe  easement  Is  paramount  to  all  private 
rights.  •  •  •  But  no  such  inference  is 
warranted  by  tiie  decisions.  The  highway 
they  recognize  Is  one  sui  generis,  and  In 
which  the  public  TigbXa  spring  from  peculiar 
facts.  It  Is  a  public  highway  by  nature, 
but  one  which  Is  audi  only  periodically  and 
while  the  natural  condition  permlte  of  a  pub- 
lic use.  During  that  time  the  public  right 
of  floatage  and  the  private  right  of  the  ri- 
parian proprietors  muQt  eadi  be  exercised 
with  due  consldwatlon  for  the  other,  and 
any  Injury  which  the  latter  receives  in  con- 
sequence of  a  proper  use  of  the  stream  for 
floatege  be  must  submit  to  as  incident  to  his 
situation  iipon  navigable  waters." 

Di  Sbaw  V.  Oswego  Iron  Oo.,  40  Am.  Rep* 
154,  It  Is  said:  "Nor  Is  It  essential  to  the 
public  easement  that  such  capacity  conttmw 
through  the  year ;  it  is  sufficient  If  its  periods 
of  high  water,  or  navigable  capacity,  ordi- 
narily continue  a  sufficient  length  of  time  to 
make  it  useful  as  a  highway." 

In  Gaston  v.  Hace.  10  S.  B.  6S,  6  L.  R.  A. 
802,  25  Am.  St  Rep.  060,  It  la  Stated:  "It  Is 
cratended  that  to  show  a  river  Is  public  It 
is  not  enough  to  prove  that  logs  may  be  float- 
ed down  at  a  certain  season  of  the  year,  when 
It  Is  affected  by  a  freshet  but  It  should 
have  that  capacity  in  Its  natural  and  ordi- 
nary state  at  all  seasons  of  the  year.  None 
of  the  authorities  require  the  stream  to 
poBs^  the  quality  of  being  capable  of  such 
use  during  the  whole  year.  A  dlstti^rulshlng 
criterion  consishi  In  Its  fltness  to  answer  the 
wants  of  those  whose  business  requires  its 
use.  Its  perfect  adaptation  to  such  use  may 
not  exist  at  all  times,  although  the  right  to 
It  may  continue,  and  be  exercised  whenever 
an  fqtportnnlty  occurs." 

In  Little  Rock,  eto.,  R.  Ool  Brooks,  48 
Am.  Rep.  270,  It  Is  said:  «*N(nr  Is  It  neces- 
sary that  the  stream  should  be  capable  of 
floating  boats  or  rafts  tiie  whole  or  even  the 
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greater  part  of  tbe  year.  TTpon  the  other 
hand,  it  is  not  aufflclent  to  Impress  navigable 
character  that  there  may  be  extraordinary 
times  of  transient  freshets  when  boats  might 
be  floated  ont  For,  If  this  were  so,  almost 
all  Insignificant  streams  would  be  navigable. 
The  true  criterion  Is  the  dictate  of  sound 
business  common  sense,  and  depends  on  the 
nsefalness  of  the  stream  to  the  populetioa 
on  Its  banks,  as  a  means  of  carrying  off  the 
products  of  their  fields  and  foreats,  or  bring- 
ing to  them  articles  of  merchandise.  If  In 
Its  natural  stote,  without  artificial  improre- 
ments,  it  may  be  prudently  relied  upon  and 
used  for  that  purpose  at  some  seasons  of 
tbe  year,  recurring  with  tolerable  regularity, 
Uien  In  the  American  sense  it  is  navigable^ 
although  the  annual  time  may  not  be  very 
long.  Products  may  be  ready  and  boats 
pr^ared,  and  It  may  thus  become  a  great 
ooarenlfflice  and  materially  promote  the  com- 
fort and  advance  tbe  prosperity  of  the  com- 
munity. But  it  is  evident  that  sadden  fresh- 
ets at  uncertain  times  cannot  be  made  avail- 
able for  such  purposes.  No  prudent  man  can 
afford  the  expense  of  proration  for  such 
events,  or  could  trust  to  such  uncertainty 
in  getting  to  market" 

In  Gartw  t.  Thurston.  42  Am.  Rep.  6S1, 
It  is  said:  "Clear  stream  is  naturally  ca- 
pable of  floating  logs  at  some  times  every 
year,  and  to  a  considerable  extent,  and  that 
it  is  reasonably  and  substantially  useful  to 
the  public  for  that  kind  of  navigation.  It  i» 
therefore  a  public  highway." 

In  Fambam  on  Waters  and  Water  Rigbte. 
vol.  1,  f  2S,  It  is  said:  "Streams  which  are 
capable  of  floating  to  market  tbe  products 
of  the  soli  along  their  banks  are  navigable 
within  the  rule  subjecting  navigable  streams 
to  public  use.  The  public  have  a  right  of 
way  in  every  stream  wbtch  Is  capable,  in 
Its  natural  state  and  its  ordinary  volume  of 
water,  of  transporting  In  a  condition  fit  tot 
market  the  products  of  the  forests  or  mines, 
or  of  the  tillage  of  the  soli  upon  its  banks. 
It  Is  not  essential  that  the  property  to  be 
transported  shall  be  carried  in  vessels  or  be 
guided  by  the  baud  of  man,  If  It  can  be  safe- 
ly carried  without  such  guidance.  Nor  Is  It 
necessary  that  the  stream  sbaJl  be  capable 
of  navigation  against  its  current.  Nor  that 
It  shall  be  navigable  at  all  seasons  of  the 
year;  It  being  sufficient  that  It  becomes 
navigable  periodically  from  natural  causes. 
But  in  order  to  come  within  the  rule  the 
stream  must  be  actually  capable  of  eoaxe 
profitable  use.  The  capacity,  as  shown  by 
the  use  to  which  It  Is  put,  is  the  true  criterion 
by  which  to  Judge  the  question  of  navigabil- 
ity. It  Is  sufficient  If  it  is  capable  of  floating 
vessels,  boats,  or  other  craft,  or  rafts  of 
logs,  or  loga  In  guantltiea  to  make  It  of  com- 
mercial value.  The  fact  that  the  logs  must 
be  floated  without  being  formed  into  rafts 
Is  not  suffldoit  to  destroy  Its  navigable  char- 
acter; bat  the  width  of  the  stream  may  di- 
mlnlsb  to  such  an  extent  that  only  a  single 


log  at  a  time  will  float  Such  a  stream  vrould 
be  of  no  commK'cIal  value  because  the  cost 
in  time  and  labor  In  getting  quantities  of  logs 
through  It  would  destroy  Its  usefulness.  Such 
streams  are  not  subject  to  public  use.  If  the 
stream  is  capable  of  floating  to  a  profitable 
extent  it  is  navigable,  and  a  public  highway. 
The  stream  must,  however,  be  capable  of  use 
in  its  natural  state,  for  it  Is  not  subject  to 
public  use  If  Improvement  Is  necessary  to  lit 
it  for  such  use.  Most  streams  fiuctuate  In 
capacity,  containing  considerable  water  dur- 
ing the  season  of  melting  snow  and  the  fre- 
quent fall  of  rains,  and  In  periods  of  drouths, 
becoming  in  some  Instances  almost  dry.  The 
fact  that  In  the  dry  season  the  stream  is  not 
capable  of  use  will  not  prevent  Its  being 
used  at  other  times  when  It  is  capable  of  It 
But  tbe  period  of  capadty  must  be  suffi- 
ciently rccruiar  and  continued  to  make  the 
stream  of  commercial  Importance.  •  •  * 
When  tbe  stream  is  In  a  condition  to  be  used, 
tbe  riparian  owner  cannot  do  anything  which 
will  Interfere  with  the  use.  But  the  right  of 
navigation  does  not  authorize  Interference 
with  the  bed  of  the  stream  or  with  the  banks, 
or  ttae  deetructfoa  of  properly  on  the  banks. 
Tbe  right  to  fioat  Is  but  a  right  of  passage, 
and  includes  only  such  rights  as  are  Incident 
to  tbe  use  of  tbe  stream  for  that  purpose 
and  necessary  to  render  such  use  reasonably 
available." 

Tbe  circuit  court  seems,  when  it  came  to 
the  instructions,  to  have  recognized  the  force 
of  these  authorities,  for  It  instructed  the 
Jury  as  follows:  "The  Jury  are  instructed 
that  a  floatable  stream  is  one  capable  of 
being  profitably  used  In  its  natural  state 
by  the  public  to  float  logs  or  timber  to 
market  or  mills.  Tbe  stream  need  not  be 
at  all  times  In  the  year  capable  of  floating 
togs;  It  is  sufficient  if  the  public  may  cal- 
culate with  tolerable  certainty  as  to  the 
seasons  the  water  ViU  rise  to  and  remalu 
at  such  height  as  to  enable  It  to  make  profit- 
able use  of  the  stream,  as  tbe  means  of 
transporting  logs  to  mills  or  markets, 
fioatlng  them  to  such  stream." 

When  the  authorities  speak  of  the  stream 
in  its  natural  stete,  th^  do  not  refer,  we  ap- 
prehend, to  its  volume  of  water,  for,  how- 
ever that  may  vary,  It  is  always  due  to 
natural  causes;  but  they  have  reference  to 
artificial  aids  or  Improvements.  The  declara- 
tion avers  that  the  river  has  not  sufficient 
water  in  it  when  in  Ito  natural  or  normal 
condition,  by  which  we  understand  is  meant 
In  the  more  usual  and  continuous  stages 
of  tbe  water,  but  that.  In  order  to  float  the 
logs,  it  Is  necessary  for  the  volume  of  water 
to  be  Increased  by  melted  snows  or  rains. 
The  condition  of  the  stream  when  Its  volume 
of  water  Is  Increased  by  such  causes  Is  as 
natural  as  when  It  is  diminished  by  drought; 
and,  as  we  understand  the  law.  It  is  a  float- 
able stream  If  by  the  Increased  precipitation 
at  seasons,  recurring  periodically  with  rea- 
sonable cntalnty,  the  flow  of  water  win  be 
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aofflclcnt  to  be  nibstantlallj  ttsefnl  to  Hi* 
pabllc  for  tbe  transportatloD  of  the  protU 
nets  of  their  fields  and  forests. 

The  right  of  floatage  Is  one  of  the  in- 
numerable limitations  or  qnallflcatlons  by 
which,  in  a  state  of  clTlllEed  society,  we  are 
compelled  to  yield  something  of  our  absolute 
rl^ta  with  respect  both  to  person  and  prop- 
erty, and  to  «i]oy  those  rights  In  eonw 
degree  in  subordlnatlra  to  the  rights  of 
oth««.  Tbe  owner  of  timber,  for  Instance, 
ttpon  the  npper  reaches  of  a  stream,  wonld 
find  his  property  ■  dimhiisbed  In  valus  were 
be  not  permitted  to  use  ttu  waterway  which 
Batnre  has  provided.  Riparian  owners,  there- 
fore, upon  the  lower  parts  of  the  stream, 
must  submit  to  this  use  as  an  incident  of 
their  ownership  of  lands  situated  upon  a 
aarigable  stream. 

HaTtng  come  to  an  understanding  as 
to  what  constltntee  a  floatable  stream^  w« 
will  apply  it  to  tbe  declaratimi. 

The  point  of  demurm  is  that,  while  the 
plaintiff  denies  that  Jackson  river  Is  a 
floatable  stream,  his  declaration  sets  out 
facts  which  tn  law  make  ft  a  floatable 
stream;  and  that  petition  is,  we  think,  war- 
ranted by  the  language  of  the  declaration, 
which  a  vera  that  while  In  Its  "natural  and 
Bormal  condition**;  ttiat  Is  to  say,  in  Its 
usual  condltton-^ackson  river  has  not  sufll- 
clent  water  to  float  logs,  yet  that  when  tbe 
volume  of  water  Is  Increased  by  melting 
snows  and  rains  at  Irregular  periods,  the 
Tolume  of  water  is  snffldent  to  float  logs, 
which  concedes  to  Jackson  river  conditions 
whU^  the  anthcKitles  declare  to  be  sufficient 
to  conatltnte  a  floatable  stream.  The  dec- 
1t  ration  seems  to  hare  been  framed  upon 
die  idea  that  to  constltnte  a  floatable  stream 
It  must  be  capable.  In  its  ivdhiary  and  usual 
Rtate.  of  floating  logs,  and  that  It  was  not 
enough  that  logs  could  be  carried  down  It 
at  c«rtnln  seasons  of  the  year  when  the  vot- 
ume  of  water  was  Increased  by  melted 
snows  or  rains. 

Havliw  set  forth,  as  the  pleader  Buppoaes, 
that  Jackson  river  Ui  not  a  navigable  stream. 
It  follows  of  course  that  the  defendants  bad 
BO  right  In  It,  that  they  were  trespassers 
snd  liable  toe  whatever  Injury  their  trespaBS 
might  have  occasioned.  But  It  was  con- 
tended on  the  part  of  Um  defendants,  in 
snppwt  of  the  demurrer,  that  ttie  declara- 
tion, whatever  the  Intent  may  bare  been, 
sbows  fliat  Jackaon  river  was  a  floatable 
stream.  In  which  the  deffendanta  had  a  right 
to  place  thdr  logs  In  order  to  carry  them  to 
the  min,  and  being  In  the  exnclse  of  a 
right  they  could  only  be  responsible  for 
earelessness  or  negligence  In  the  ezerdse  of 
that  right;  and  that  the  declaration  wholly 
falls  to  show  any  ftict  from  which  careless- 
ness or  negligence  can  be  Inferred. 

In  Hortenstein  v.  Ta.-Garollna  Ry.  Co.,  102 
Ta.  014,  47  S.  B.  006,  It  is  said:  "The  ob- 
ject <tf  the  declaration  is  to  apprise  the  ad- 
rerss  party  of  tbe  ground  of  compIiUnt,  and 


in  actions  of  tort  the  declaration  must  state 
nfflclent  facts  to  enable  the  court  to  say, 
upon  demurrer,  whether,  if  the  facts  stated 
are  proved,  the  plaintiff  Is  entitled  to  re- 
cover. A  statement  of  a  cause  of  action 
In  general  terms,  and  general  averments  of 
negligence  of  the  defendant  which  fall  short 
of  this,  are  not  sufficient." 

As  was  said  by  Judge  Staples  In  B.  &  O. 
R.  B,  Co.  V.  Whittlngton's  Adm'r,  80  Orat 
806:  "It  is  very  true  that  in  actlona  ft>r 
torts  it  Is  frequently  sufficient  to  describe  the 
Injury  generally,  without  setting  out  the  par- 
tlcnlan  of  the  defendanta*  misconduct  In 
such  cases  great  latitude  of  statement  is  a^ 
lowed.  But  this  rule  does  not  Justify  a 
general  and  Indeflntte  mode  of  declaring,  ad- 
mitting of  almost  any  proof." 

The  averment  is  that  the  defendants  "care- 
lessly and  negligently  permitted  said  logs  to 
pile  up  on  the  banks  of  said  rlrer  on  the 
lands  of  your  complainant  In  great  heaps 
or  Jams,  whldi  turned  the  water  in  said 
river  from  the  channel  where  It  had  been 
accustomed  to  flow,  and  caused  tiie  water  in 
said  river  to  flow  out  on  and  against  the 
plaintiff's  land."  The  declaratton  Is  wholly 
silent  as  to  the  act  of  negligence;  It  mer^ 
states  that  the  logs  were  plied  up  on  the 
banks  of  the  stream  on  the  plalntUPs  land, 
which  may  have  been  the  result  of  n^ll- 
gmce,  but  Is  silent  as  to  tiie  facts  whldi 
constitute  the  n^llgence.  If  the  defeudants 
had  the  right  to  the  use  of  Jackson  river, 
they  would  not  be  liable  for  Injury,  although 
did  pile  up  on  plaintiff's  land  and  In- 
jure hhn,  provided  doe  and  ordinary  can  was 
used  In  floating  the  logs  upon  tbm  atream  to 
prevent  Injury  to  the  adjacent  landowners. 

In  Southern  Railway  Oo.  v.  Hansbnnit^*s 
Adm'x.  106  Va.  — .  64  8.  BL  17.  It  Is  held 
that  a  count  In  a  declaratton  was  bad  which 
alleged  "that  Xb»  engine  was  nm  at  a  high 
rate  of  speed  carelessly,  negligently,  and  un- 
sklllfully.  without  pointing  out  In  what  man- 
ner It  was  so  run,  and  without  alleging  a  vio- 
lation of  any  ordinance,  or  averring  any  ob- 
struction to  the  view  of  persons  crossing, 
which  made  It  necessary  for  the  0(»npany  not 
to  run  Its  engines  at  a  high  rate  of  q>eed, 
states  no  cause  of  action,  becauae  it  tells  to 
point  out  Id  what  manner  tbe  company  was 
negligent,"  and  for  the  reason  that  the  count, 
having  stated  facte  whliib  tfwwed  that  the 
railroad  company  was  In  tb»  exercise  of  ite 
rights,  was  donurrable,  because  while  it  stat- 
ed in  general  terms  that  It  was  running  ite 
engbie  eamleesly  and  negl^ently,  it  did  not 
show  with  sufficient  partlcutarlty  of  what  that 
negligence  consisted.  It  steted  ttie  result  of 
the  n^llgence,  but  not  tbe  acte  relied  iq)on 
a«  constituting  negllgaice.  and  ttierefore  did 
not  give  sufficient  facte  to  enable  the  court 
to  say  whether,  if  they  were  proved  as  stat- 
ed, the-  plaintiff  was  entitled  to  reraver. 

As  was  said  by  Judge  Oooley,  in  Thunder 
Bay,  etc.,  Oo.  v.  Speechley,  supra:  "When 
once  the  public  character  of  a  way  Is  estab- 
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llibed,  tbe  rlgbt  of  the  public  to  the  easft- 
moat  iB  paramoimt  to  all  private  rights. 
*  *  *  The  pnbllc  right  ct  floatage  and  the 
prlTatft  rt|^  of  the  riparian  pn^rletor  must 
each  be  enrelaed  wttti  due  conalderatloD  for 
the  other  and  any  Injury  which  tbe  latter 
receives  tat  cMueqiienee  of  the  pn^er  nee  of 
the  stream  for  floatage  be  must  oonalder  It  as 
Incident  to  his  attoatlon  npim  navigable 
waters.** 

And  m  Oarter  t.  Thunrtm,  8iq>nu  It  la 
said:  '*If  Um  logs  were  cast  upmi  the  shore, 
not  1^  reason  ot  an  Improper  use  of  tbe 
stream,  bnt  accident,  and  without  any 
fault  of  tbe  defendants,  they  are  not  revon- 
idble  at  ccanmon  law  fOr  thei  damage  thus 
occasioned.  Bnc3i  streams,  as  well  as  our 
larger  rivers*  will,  as  experience  has  uni- 
versally shown,  from  tbxta  windings  and  tlw 
rush  <tf  thdr  watery  especially  In  times  of 
freshets,  cast  floating  logs  upon  the  ibores 
and  bank." 

We  are  further  of  opinion  that  the  fourth 
count  charges  the  defendants  with  a  higher 
doty  than  la  Imposed  toxm  them  by  law. 

Iji  Field  T.  Apple  BlTOr  Log  Drlvtaig  Oou 
(Wis.)  81  N.  W.  17:  Tbe  defendants,  It  was 
claimed,  might  have  protected  tbe  land  by 
building  some  stroctore  along  tbe  shore,  or  hy 
having  mm  ihexe  to  keep  logs  fn»n  striking 
It,  and  ttu  court  said:  "Now  as  we  under- 
stand the  law,  tin  right  of  navlgatl<»i  Is 
not  subject  to  any  sudt  duty.  TbB  rl^t 
of  passage  m  a  navigable  stream  Is  a  onn- 
mon  and  paramount  <aie^  but  Jiaat,  of  course 
be  ffiterelsed  ^th  due  regard  to  ttie  rli^ts 
of  riparian  owners.  The  use  of  the  stream 
must  be  reasimable,  and  it  must  be  ezodsed 
with  ordinary  care  and  Skill,  such  aa  the 
great  mass  of  mankind  would  exercise,  under 
like  circumstances,  In  driving  logs.  If  the 
wtad  Jam  on  the  bar  below  tiie  dam  caused 


the  Injury  complained  of,  It  might  have  been 
the  duty  of  Uie  defoidant  to  prevmit  sucb 
Jams  from  forming,  If  It  waa  practicable  to 
do  so  by  any  reasonable  means;  but  It  Is 
not  Its  duty  to  bnlld  booms  or  oQier  struc- 
tures along  the  plalntllTs  shore  to  protect 
it  from  wearing  or  washing  away." 

And  In  Ooyne  v.  Miss,  ft  Run  River,  Mc, 
Co..  7S  N.  W.  748.  41  H  R.  A.  498.  71  Am. 
St  Rep.  008.  the  rule  Is  stated  thus:  mie 
party  oidng  the  highway  Is  not  an  Insura, 
but  he  must  not  be  negligent  or  careleas. 
Floattaig  logs  may  canqe  damage  to  the  eetate 
of  the  riparian  owner,  bat.  If  tba  party 
floating  or  driving  the  same  uses  due  care 
and  skill,  he  Is  not  liable  for  such  damage. 
Land  on  navigable  streams  Is  anl^ect  to  the 
danger  Incident  to  the  right  of  navlgatltm, 
and  where  logs  are  driven  hi  a  stream  hi 
any  ordinary,  careful,  inudait  manner,  tlie 
owner  Is  not  liable  for  damages  whkfa  may 
resnlt  to  the  riparian  owner." 

We  are  of  (pinion,  for  tbe  foregoing  rea- 
sons, that  the  demurrer  should  have  been  sus- 
tained, with  leave  to  tbe  plalntUf  to  file  an 
amraded  declaration. 

We  do  not  deem  It  proiwr  to  discuss  the 
Inatmctloaa.  What  we  have  already  said 
will  !ndlca1»  in  large  measure  the  views  of 
the  court  upon  the  propoBltlons  of  law  in- 
volved, and  in  the  present  aspect  of  the 
case  It  would  be  premature  for  us  to  discuss 
the  Instructions  or  the  evidencs,  as  upon 
another  trial  a  wholly  dlfforant  record  may 
be  presented. 

The  Judgment  complained  of  Is  reversed, 
and  the  canse  remanded  for  further  proceed- 
ings to  be  had,  not  Inconsistent  witb  the 
views  horetak  expressed. 

BtT(3HANAN,  J.,  absent 
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HULVET  at  kL  t.  ROBERTS  at  aL 
(BapraaM  Coort  of  Ajvaala  of  mrglnl^  Nor. 

Oorat*— Armun  Coobw  JpamwuTMHi— Oaopana 
— ComnrcTioKAL  QotTion. 

Conat  art  B,  I  89  [Ta.  Coda  UOi,  p.  ccxxz], 
prcpTldaa  Uut.  auhjact  to  aucb  raaaonabla  rules  «■ 
Mar  ba  praaertbad  by  law  aa  to  the  coune  of  appeal, 
tba  Supreme  Court  of  AppaaU  ahall  haT*  appelate 
Jartadlctlon  bj  rlrtoe  of  tba  OooatltnUon  in  all  caaea 
iDTolvlng  tba  coDBtttttUonalitr  of  a  law.  Section 
eSfia,  Coda  1904,  deolaraa  that,  In  JudglnK  of  an  elec- 
tion for  the  llcenalnc  <a  tba  aale  of  Intoxicatlnc  llq- 
win,  tba  drcait  court  aball  proceed  on  tbe  merita 
and  deeldo  on  the  Oonatltntkm  and  tewa  according 
to  tbe  right  of  tbe  caaa,  and  tbe  Judgment  of  aucb 
nmrt  iball  be  llnaL  BOd,  that  where.  Id  a  liquor 
election  contest,  )t  was  objected  that  certain  voters 
bad  been  permitted  to  vote  Ulegallr  wlthoat  haTlng 
paid  their  poll  tazea,  etc.  as  required  br  Code  IBM, 
1  62,  but  the  eooatltutlonalltT'  of  aucb  section,  as 
(UstlngMiabed  from  a  mere  eonatructlon  thereof,  was 
not  raised  In  tbe  trial  of  the  contest  prooeedlnga,  tbe 
Supremo  Court  of  Appeals  bad  no  JurladloUon  to  ro- 
Tisw  the  decision  of  the  drcult  court  on  a  writ  of 
anor. 

SRor  to  drcait  Oonrt,  Aagusta  Goiinty. 

Proceedings  b;  one  Hulvey  and  otben  against 
one  Roberta  and  others  to  determine  the  validity 
of  an  election  forbidding  the  licensing  of  the 
lale  of  Intoxicating  liquors.  From  a  judgment 
declaring  tfaa  election  valid,  Hulvej  and  othen 
loiiig  enot.   Writ  dlamisaed. 

Patrick  &  Gordon  and  Hulat  Glenn,  for  plain- 
tiffs in  error.  J.  M.  Penr,  Quarlea  &  Pilaon, 
and  H.  H.  Bleaae,  for  defendants  in  error. 

WHrm^B,  J.  The  writ  of  error  In  this  case 
waa  allowed  bf  one  of  the  Jadgea  of  this  oonrt 
to  the  Jqdgnieat  of  the  circuit  conrt  of  Angoata 
wonty,  declaring  valid  an  election  under  chaptw 
21,  Ta.  Oode  1804,  againat  licensing  the  sale  of 
intoxicating  llqa«n  in  Basic  City.  We  are  met 
at  tlie  threshold  of  the  inquiry  by  the  quMtlon 
of  jnriadiction. 

Section  686a  deelarea  that,  "in  judging  of  aach 
election  and  retnm,  the  conrt  shall  proceed  on 
the  merits  thereof,  and  decide  the  same  on  the 
GoQStitution  and  laws,  and  according  to  tbe 
right  of  the  case,  and  enter  such  order  as  will 
carry  its  decision  Into  full  and  complete  effect. 
And  the  judgment  of  said  court  shall  be  final." 

In  Lester  v.  Price,  83  Va.  648,  at  page  602, 
8  8.  B.  529,  at  page  630,  It  is  aaid :  "From  a 
very  early  period— certainly  as  early  as  16G6— 
the  subject  ni<Kn>ing  the  sale  of  liqnor]  was 
committed  to  the  sole  judgment  and  discretion 
of  the  connty  eonrta,  and  flieir  Asoretion  to 
snnt  Mr  lettige  liosnses  could  not  be  interfered 
with  by  any  liigher  courts.  In  the  earlier  stat- 
atea  we  find  the  language  conferring  such  ab* 
solute  discreUoo  quite  apedflc,  as  for  InatanA : 
'And,  if  such  petition  appear  reasonable,  such 
conrt  la  hereby  authorized,  and  may,  if  they 
think  fit,  grant  the  petitioner  a  license,*  etc., 
or  'by  their  discretion,  shall  judge  whether  It 
ii  oHtvenient  to  suffer  such  a  house  to  be  set 
up,*  etc."  See  Va.  Code  1849,  i^.  443,  444,  c 
06,  f  8 ;  and  Acts  1669-70,  pp.  22,  23d. 

TIUs  policy  seems  to  have  been  pursued  and 
to  have  remained  unchallenged  until  the  case 
of  Bte  parte  Yeager,  11  Orat.  665  (decided  in 


186^  arose.   In  tiiat  case,  Judge  Daniel,  who 

delivered  the  opinion  of  tbe  court,  reviews  the 
history  of  legislation  in  regard  to  granting  li- 
censes, in  light  of  tbe  earlier  decisions,  and 
holds  that  the  act  (Code  1849,  p.  443,  c  SO, 
f  8)  "vests  In  the  cotmty  courts  a  discretion  to 
grant  or  refuse  a  license  to  keep  a  tavern; 
in  the  exercise  of  which  discretion  they  can- 
not ire  controlled  by  the  circuit  courts,  either 
by  mandamus,  writ  of  error,  or  certiorari."' 

So,  in  French  v.  Noel,  22  GraL  454,  in  pro- 
hibition, the  same  doctrine  was  reaffirmed ;  and 
it  waa  said  that  the  action  of  the  circuit  court 
allowing  an  appeal  to  the  order  of  the  county 
court  in  such  case  was  coram  non  judlce. 

In  Leigton  v.  Maury,  76  Va.  865,  the  court 
construed  the  act  of  March  S,  1880  (Acts  1879- 
80,  p.  147,  c.  155).  and  held  that  It  was  the 
purpose  oi  that  enactment  to  depart  from  the 
policy  of  former  statutes  as  construed  in 
Yeager'a  Caae,  supra.  In  that  case  the  court 
observes :  "That  statute  says  the  county  court 
'sliall  grant  the  license'  if  the  applicant  brings 
himself  within  the  requirements,  and  the  circuit 
court  'may  grant  the  license*  means  the  circuit 
court  shall  have  the  jurisdiction  to  do  so,  and 
must  do  so,  if  the  applicant  brings  himself  with- 
in the  requirements."  The  act  was  declared  to 
be  mandatory,  and  the  right  of  appeal  to  the 
circuit  court  absolute. 

In  Tbon  v.  Commonwealth,  31  Grat.  (Va.) 
887,  will  be  found  a  comprehensive  note  on 
the  subject  of  intoxicating  liquors  In  general, 
and.  at  page  805  of  31  Grat.,  it  Is  said:  "Id 
Ailstock  «  Page,  77  Va.  386,  the  court  expreaa- 
ly  overrules  Leigton  v.  Maury,  76  Ta.  875, 
so  far  as  that  case  decides  that  the  oonteatant 
is  audi  a  party  in  Interest  that  he  is  mtitled 
to  an  appeal  or  writ  of  error. 

"In  Bx  parte  Lester,  77  Ta.  663,  It  was 
held  that,  under  the  act  of  188!^  the  applicaut 
may  appeal  to  the  circuit  court  or  he  may,  upon 
bill  of  exceptions  taken  at  tbe  trial,  apply  to 
the  circuit  court  for  a  writ  of  error  and  super- 
sedeas, and,  if  the  circuit  court  also  erroneously 
refused  the  license,  its  decision  la  reviewable 
by  the  Supreme  Court  upon  appeal,  or  writ  of 
error  and  auperaedeas,  as  in  other  cases.  The 
applicant  is  a  party  directiy  in  interest  in  the 
decision  refusing  the  license,  and  cornea  within 
the  letter  of  Code  1873,  c  178,  S  2,  but  this  is 
not  true  of  the  cootestent  who  cannot  appeal. 
See,  also,  Haddox  v.  County  of  Clarke,  79  Va. 
677."  It  is  also  said  that,  "under  the  Acta 
1888-8^  p.  605,  e.  450,  application  for  license 
to  retail  liqum  must  be  made  to  the  county 
court,  and  either  applicant  or  defendant  may 
iqn>eal  of  right  from  the  decision  to  the  drcult 
court  whm  the  apidieatloa  la  heard  de  novo, 
and  no  appeal  lies  to  tiie  decision  of  the  latter 
court." 

Tbe  case  of  Lester  v.  Price,  supra,  construed 
the  act  of  1883-84.  It  is  there  held  that  no 
appeal  lies  to  the  decision  of  the  circuit  court, 
and  the  writ  of  error  and  supersedeas  was  dis- 
mlEsed  aa  having  been  Improvidently  awarded. 

The  court,  as  at  present  constituted,  1ms, 
on  several  occasions,  refused  to  grant  writs 
of  error  in  this  dasa  of  cases,  so  that  the  doc- 
trine of  Lester  v.  Price  represents  the  present 
state  of  the  law  on  tbe  subject 

In  the  recent  caae  of  the  City  <A  Danville 
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T.  Hatcber,  101  Ya.  523,  44  S.  D.  728.  tHb 
court  bad  occasion  to  consider  the  goeation 
of  state  control  of  the  traffic  in  Intoxicating 
Uquofi.  It  waa  then  held  that  the  aale  of 
Uqnvr  i«  not  one  of  the  privileges  or  Im- 
mnnltles  of  dtisenshlp  gnaruitled  by  the  Omi- 
itltntkm  of  the  United  States,  or  the  fburteenth 
ainendment  thereof;  that  the  regalation  <rf  the 
■abject  is  completely  within  the  police  powftr 
of  the  state ;  that  the  sale  of  liquor  may  be  en- 
tirely prohibited,  or  r^ulated  in  any  manner 
the  Le^slature  may  deem  wise,  withoat  super- 
vision or  control  by  the  courts. 

The  iH«vioiis  legislative  and  jadlctal  policy  of 
the  state  with  respect  to  governmental  control 
•f  intoxicating  liquor  is  emphasized  by  section 
62  of  the  presait  Constitution,  which  declares : 

"The  General  Assembly  shall  have  full  power 
to  enact  local  option  or  dispensary  laws,  or 
any  other  laws  controlling,  regulating,  or  pro- 
hibiting tlie  manvfaetnTe  or  sale  of  Intozieat- 
tng  liquors." 

It  is  conraded  b  the  petition  for  the  vrit  of 
error  In  thla  case  that  under  section  681  of 
the  Code  of  1904,  by  virtue  of  which  the  pro- 
ceeding under  review  was  institated,  there  can 
be  no  appMl  from  the  Judgment  of  trial 
oonrt,  unless  it  is  provided  for  In  the  Consti- 
tvtioa. 

So  much  of  that  instrument  as  need  now  be 
considered  la  as  follows :  "The  Supreme  Court 
of  Appeals  *  *  *  shall  have  original  juris- 
diction in  cases  of  habeas  corpus,  mandamos, 
and  prohibition ;  but  in  all  other  cases,  in  which 
it  shall  have  jurisdiction,  it  shall  nave  ap- 
pellate jurisdiction  only.  Snbject  to  such  rea- 
sonable rules  as  may  be  preBcril>ed  by  law,  as 
to  the  course  of  appeal,  the  limitation  as  to 
time,  the  security  required,  if  any,  the  granting 
or  refoshig  of  appeals,  and  the  pioeednre  there- 
in, it  shall,  by  virtue  of  this  OonsHtntion,  have 
appellate  jurisdiction  In  all  cases  Invcdvlng 
the  constitutionality  of  a  law  as  being  re* 
pugnant  to  the  Constitution  of  tills  state  or 
of  the  United  States."  Const.  Virginia,  art  6. 
I  88  [Va.  Code  1904,  p.  ccxxx]. 

Id  order  that  jurisdiction  may  be  cmferred 
upon  thla  court  by  force  of  the  constitutional 
provision,  it  must  appear  that  the  c<Histita- 
tionality  of  a  law  was  called  in  question  and 
decided  in  the  trial  court ;  and  error  committed 
In  the  construction  and  interpretation  of  a  stat- 
ute will  not  of  itself  ccmfw  Jurisdiction  upon 
tiita  court;  but  the  constltntlnuUty  of  the 
■tatnta.  as  distinguished  from  its  interpretation, 
la  tihe  source  of  appellate  Jurisdietion. 

Now  In  this  case  there  Is  not  a  word  said  in 
the  petition  to  the  circuit  court  with  respect 
to  the  constitutionality  of  section  62  of  the  Code 
of  1004,  or  of  any  other  statutory  provision. 
It  is  claimed  that  persons  were  allowed  to 
vote  at  the  election  under  review  whose  poll 
taxes  bad  not  been  paid  according  to  law  as  a 
prerequisite  to  their  right  to  vote;  and  again 
the  election  is  assailed  because  tbe  judges  al- 
lowed a  number  of  persons  to  vote  in  said  elec- 
tion whose  poll  taxes  had  not  been  paid  within 
six  months  prior  to  the  election,  as  required 
by  the  Constitution  and  laws  of  the  state  ixC 
Virginia,  although  each  and  every  one  of  such 
persons  waa  challenged  when  he  presented  him- 
self at  the  polls  fbr  the  purpose  of  casting  Us 
ballot.  These  averments  charge  the  Judges  of 


election  with  having  made  an  erroneous  de- 
cision with  respect  to  the  rights  of  certain  per- 
BoaB  to  vote,  but  nowhere  call  In  qoestion  the 
validity  of  the  statute  bearing  upon  sob- 
JecC  u  behig  repugnant  to  the  Oonstitation. 
There  is  nowhere  in  tbe  petition  a  suneation  or 
intimation  that  any  part  of  the  statute  law  of 
the  stete  bearing  upon  tbe  subject  of  dectiona 
is  repugnant  to  tbe  Constitutitm ;  Init  tbe  whole 
contention  is  rested  upon  the  piopoAtiaia  that 
error  was  committed  in  the  interpretation  of  the 
Constitotion  and  laws. 

It  Is  true  that  the  answer  of  the  defendante 
avers  that  section  62  of  tbe  Code  of  Virginia, 
which  requires  all  persons  to  pay  their  poll 
taxes  six  months  prior  to  a  lo<^  option  elec- 
tion in  order  to  be  qualiSed  to  vote  at  sndi 
election,  is  unconstitutional  and  void  in  this 
respect;  the  contention  being  that  the  persons 
mentioned  in  the  complaint  were  qualified  voters, 
even  If  they  had  not  paid  th«r  poll  taxes  ^ 
months  prior  to  the  electim.  But  the  cue 
waa  not  heard  upon  answer.  The  order 
of  the  court  appealed  from  is  as  follows :  "This 
day  came  the  petitioners,  as  well  as  the  con- 
testees,  by  their  attorneys,  and  thereupon  the 
said  contestees,  John  Roberts  and  others,  de- 
murred generally  to  the  petition  of  the  con- 
testants, W.  J.  Hulvey  and  others,  and  tbe  aaid 
contestanta  Joined  in  said  demurrer.  Whereup- 
on, the  same  being  ai^ed  and  maturely  con- 
sidered, it  is  adjudged  and  ordered  by  the  court 
that  said  demurrer  be  sustained,  that  said 
election  be  and  is  hereby  declared  valid,  and  tiiat 
said  petition  be  dismissed,  and  that  the  con- 
testees recover  against  the  oontestanto  or  peti- 
tioners their  ooste  in  this  behalf  expended." 

The  grounds  of  demurrer  are  specifically  stat- 
ed. The  sixth  ground  Is  as  follows:  '*If  It 
were  true,  as  alleged,  that  the  Judges  of  elec- 
tion refused  to  follow  the  list  of  voters  certified 
by  the  dark  of  tbe  drcnit  court  of  Augusta 
county  as  those  who  had  paid  tbe  state  itoU 
tax  for  the  years  of  1903,  1904,  and  1905,  six 
months  prior  to  the  26th  day  of  April,  1900, 
and  permitted  persons  to  vote  who  bad  not 
paid  their  state  poll  taxes  six  months  prior 
to  said  election  (local  option  election),  this  is 
not  a  good  ground  for  either  setting  aside  the 
returns  of  the  election,  or  declaring  them,  or 
either,  Invalid  and  void ;  and  those  persons  men- 
tioned in  spedfication  6  as  disqualified  because 
they  were  not  on  said  list  were  not  l^ally 
disqualified  from  votiiv  account  t»f  this,  as 
they  conld  have  been  legal  and  qualified  voters 
at  said  local  option  election  wltbont  their  names 
being  on  said  list,  and  It  will  be  noted  tliat  no 
other  rea8<ni  is  assigned  and  stated  for  their 
disqualification." 

The  ninth  ground  of  demurrer  Is:  "Because 
the  persons  mentioned  in  spedfication  10  were 
not  disqualified  from  voting  for  the  reasons 
stated  therein,  and  were  entitled  to  vote.  Being 
registered,  they  were  entitled  to  vote  at  said 
local  option  election,  whether  they  had  paid 
their  state  poll  taxes  six  months  prior  there- 
to, or  within  six  months  prior  thereto. 

So  much  of  section  62  as  applies  to  this  esse 
Is  as  follows:  "Every  male  dtlsen  of  thr 
United  States  twenty-one  years  old,  who  has 
been  a  resident  of  the  state  two  years,  of  tbe 
county,  dty,  ortown,  oneyear,  and  of  the  prednct 
In  whidi  he  offers  to  vote  tiiirty  days  next  pre- 
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cedim  the  etectiOD,  and  vho  has  bMn  da); 
registered  and  has  paid  the  atate  poU  tax,  as 
required  bj  law,  and  ta  otherwiM  qualified  trader 
the  CODStitatlon  and  laws  of  this  state,  Bhall 
be  entitled  to  vote  for  members  of  the  general 
assembly  and  all  officers  elected  by  the  people, 
and  ia  any  ^Mcial  election  or  local  option  elec- 
tion in  anj  oonntr.  dtetrict,  dty,  or  town. 
Mpt  when  otlierwlae  prorldsd  bj  law." 

It  anmn  from  the  petition  to  this  court 
tliat  there  has  been  much  diTetsIty  of  opinion 
among  the  corporation  and  (drcult  court  Judges 
of  this  state  with  respect  to  the  proper  intet^ 
pretatlon  of  section  62  with  reference  to  local 
option  elections;  but  it  does  not  appear  upon 
wliat  ground  the  learned  judges  referred  to 
rested  their  deciflions.  The  theory  of  the  con- 
tention of  plaintiffs  in  error  upon  tliis  point,  as 
we  understand  it,  is  that  by  a  proper  eonstmc- 
tion  of  section  62  certain  voters  should  have 
been  excluded  from  voting  at  the  election  under 
oonaideration,  because  they  bad  not  paid  their 
poll  tax  as  provUed  by  section  62,  and  that 
aaetlon  62  was  disr^rded  by  the  Jndge  of  the 
drcoit  conrt  of  Angnsta  connty,  beeanse  fn  Us 
opinion  it  was  In  conflict  with  the  suffrage 
elaoM  of  the  Gonstitntlmi.  and  that  upon  a 
proper  oonstrnctlm  of  that  cianse  the  voters 
excluded  should  have  been  permitted  to  voto. 
although  they  had  not  paid  the  poll  tax  re- 
quired by  law.  Bat,  as  we  have  seen,  no  such 
inus  was  presented  by  the  pleadings  for  the 
determination  of  the  circuit  conrt.  N<m  constat, 
the  judgment  of  the  court  was  based  upon  the 
flmstmction  of  tbe  statate,  and  not  upon  its 
invalidity. 

There  are  cases  whidi  have  been  decided  by 
the  Supreme  Court  of  the  United  States  which 
throw  light  upon  the  point  we  have  been  en- 
deavorlnf  to  present 

In  Delmas  r.  Merchants*  Ins.  Co.,  14  Wall. 
(U.  8.)  661,  20  U  Ed.  767.  the  effort  was 
made  to  sustain  the  Jorlsdietion  ot  the  Su- 
preme Court  over  the  case  upon  the  ground  that 
It  Inrolved  the  validity  of  a  contract  the  ctm- 
sidenition  for  which  was  Confederate  money, 
and  also  upon  the  ground  that  there  was  a  state 
oonstitatioual  provision  which  declared  all  con- 
u-acts.  the  consideration  of  which  was  Con- 
federate money,  to  be  void.  With  respect  to 
the  first  contprMon  the  Supreme  court  held: 
"A  decision  of  a  state  court  that  a  contract 
of  which  the  consideration  was  Confederate 
money  was  void  does  not  of  Itself  raise  one  of 
those  federal  qaestions  wbidi  belong  to  this 
court  to  settle,  when  made  upon  tbe  general 
principles  of  pnbtle  policy."  For,  said  the  court, 
"so  long  as  th^  in  those  opinions  placed  the 
invalidity  ot  this  clAss  of  contracta  on  the 
ground  of  a  public  policy  existing  at  the  tfaoe 
the  contract  was  made,  wr  so  long  as  they  left 
ns  to  Infer  that  such  was  the  ground,  having 
once  before  so  decided,  the  decision  presented  no 
question  over  which  we  had  any  revisory  power. 
But  when,  going  a  step  farther,  they  expressly 
rest  the  de^ion  of  the  same  question  on  the 
constitutional  provision  we  have  quoted,  and 
on  no  other  ground,  tbe  question  necessarily 
arises,  is  that  provision  in  conSict  with  the 
Constitutitm  of  tbe  United  States?  And  the 
answer  to  this  question  depends  solely  on  the 
validity  of  the  contract  when  made ;  for,  if  valid 
than,  the  federal  Constitution  protecta  It  from 


all  subsequent  acta  of  atate  legislation,  whether 
in  the  form  of  constltntlmuU  or  ordinary  legl*- 
latlve  enactments." 

It  will  be  recalled  that  the  provision  of  the 
federal  Constitution  with  respect  to  tbe  im- 
pairment of  contracts  Is  very  similar  to  the 
language  of  our  Constitution  conferring  jorls- 
dietion upon  thli  court  "No  stat*,"  says  that 
Instrument  "■halt  *  *  *  pass  any  bill  of 
attainder,  ex  post  facto  law,  or  law  impairing 
the  obligation  of  contracts."  Courts  may  blun- 
der In  the  nmstmetloa  of  contracts,  may  Heaj 
parties  righto  •eenred  to  thm  by  ooutract,  but 
under  this  prorlsloii  of  Uw  Constitution,  noth- 
ing confers  upon  the  Supreme  Court  of  the 
United  States  authority  to  review  the  decision 
of  a  state  court  unless  the  state  has  under- 
taken through  some  of  tto  lawmaking  agencies 
to  pass  a  law  Impairing  th«  obligation  of  cm- 
tracts. 

With  reference  to  the  fourteenth  and  fifteenth 
amendments,  and  righto  arising  under  them,  it 
may  be  observed  it  is  otherwise.  "No  stoto," 
says  the  fourteenth  amendment  "shall  make  or 
enforce  any  law  which  shall  abridge  tbe  privi- 
leges or  immunities  ot  citizens  of  the  United 
States ;  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property,  without  due  pro- 
cess of  law;  nor  deny  to  any  person  withfat  Its 
jurisdictiOD  Um  equal  protection  of  tbe  laws." 
Tbe  fifteenth  amendment  provides  that  "the 
right  of  dtliens  of  the  United  Stotes  to  vote 
shall  not  be  denied  or  abridged  by  tbe  United 
States  or  by  any  state  on  account  of  race,  color, 
or  previous  condition  of  servitude."  And  with 
respect  to  these  two  amendmento  the  Snpreme 
Court  has  held  that  the  prohibitions  have  refer- 
ence to  stote  action  exclusively,  and  not  to  any 
action  of  private  individaals,  and  that  a  state 
may  act  through  different  agencies,  either  by  Its 
legislative.  Its  executive,  or  its  judicial  au- 
thorities, and  prohibitions  of  the  amendment 
extend  to  all  actiotu  of  the  state  denying  equal 
protection  of  the  laws,  whether  It  be  action  by 
one  of  these  agendas  or  by  another.  Ex  parte 
Virginia,  100  U.  B.  818,  2S  L.  Ed.  667. 

But  wttii  respect  to  the  obligation  of  contracta 
it  is  only  by  virtue  of  a  law  which  Impairs 
their  obligation  that  the  Supreme  Court  of 
the  United  States  acquires  jurisdiction  to  re- 
view a  judgment  of  a  State  court;  and  so,  in 
the  very  similar  language  employed  in  our  Con- 
stitution with  respect  to  the  jurisdiction  of 
this  court.  The  case  must  involve  the  const'i- 
tntionality  of  a  law  as  being  repugnant  to 
tbe  Constitution  of  this  state  or  of  the  United 
States,  in  order  that  tbe  Coustitution  may  ex 
proprio  vigore  confer  jurisdiction  upon  this  court 
to  review  for  that  cause  a  judgment  of  an  fai- 
ferior  tribunal. 

For  these  reasons,  we  are  of  opinkm  that 
the  writ  of  error  was  Improvidently  awarded, 
and  must  be  dismissed. 


BLACK'S  ADM'R  v.  VIRGINIA  PORTLAND 
CEMENT  CO. 

(Supreme  Court  of  Appeals  of  Virginia.  Nov. 
22.  1900.) 

1.  MASTRa  ASD  Servant— Risks  Assumed. 

In  an  action  for  an  injury  resulting  In 
the  deaOi  of  pJaintitTs  intestate  while  employed 
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In  defendant's  qoarry,  It  appenred  that  the  rock 
which  fell  on  deceased  had  been  loose  for  some 
time,  and  thnt  there  was  a  water  seam  around 
it,  which  was  seen  by  other  employes  working 
in  the  qnarry  at  a  pla^e  removed  from  the  place 
at  which  deceased  was  pnt  to  work.  Deiend- 
ont's  inspector,  whose  duty  it  was  to  keep  the 
quarry  in  a  safe  condition,  testified  that  the 
condition  of  the  rock  could  have  been  seen  from 
certain  places,  but  not  from  where  deceased  was 
at  work,  and  that  he  had  never  innpected  It,  as 
he  did  not  suppose  it  woidd  be  daneerous.  Held, 
that  the  risk  was  not  one  that  waa  assumed  by 
defendant  as  Incident  to  hie  employment. 

[Ed.  Note.— For  casea  In  pointTiee  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  557.] 

2.  Sah»— Places  roa  Wobe— Enowudqb  op 
Masteb. 

Proof  that  the  master,  in  the  discharge  of 
his  dntr  to  keep  the  place  whexe  his  servant 
la  reqnired  to  work  In  a  reasonably  safe  con- 
dition could,  by  the  exercise  of  reasonable  or 
ordinary  care,  nave  ascertained  that  the  place 
was  not  reasonably  safe.  Is  proof  of  knowledge 
on  his  part  that  It  was  not  safe. 

[Ed.  Note^-4^  cases  in  point,  see  Oent  Dig. 
VOL  84,  Master  and  Servant,  f  86&] 

3.  SAIOS— ACTIOIT    VOB  IRJUBT— iBBnEB  AND 

Pboov. 

In  an  action  for  injuries  to  a  servant  em- 

Itloyed  in  defendant's  quarry,  where  the  dec- 
aration  alleged  that  it  was  ttie  duty  of  defend- 
ant to  keep  and  maintain  its  quarry  in  a  rea- 
sonably safe  condition,  and  that  it  neglected 
this  daty,  plaintiff  was  entitled  to  show  that  de- 
fendant had  failed  to  make  proper  inspection 
of  its  quarry  just  prior  to  the  injuries. 

4.  SAUB— FmXOW    SBBVAirtS  —  SVPEBINTEND- 

Where  the  duty  of  a  stone  company  to 
keep  its  quarry  in  a  reasonably  safe  condition 
devolved  upon  its  foreman,  whose  duty  it  was 
to  inq)ect  the  quarry,  !n  Uie  discharge  of  such 
duty  such  foreman  was  not  the  fellow  servant 
of  workmen  in  the  quarry. 

(Ed.  Note.— ror  eases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Serveot,  SS  393,  45G-4C5.] 

5.  Same  — Actions— QuEsnoNB  roB  Jubt  — 

KnoWLEDOB  OT  MASTEB. 

In  an  action  for  an  injury  resulting  in  the 
death  of  a  servant  while  working  in  defend- 
ant's anarry,  heU,  that  it  was  for  the  Jury  to 
detemune  whether  defendant  could  have,  by  the 
exerdse  of  reasonable  or  ordinary  car^  known 
of  the  danger  to  which  deceased  was  snbjected. 

6.  Saicb— Pboxiuatb  CAuai. 

In  an  action  for  an  injury  resulting  in 
the  death  of  a  servant  while  employed  in  de- 
fendant's quarry,  held,  that  it  was  for  the  Jury 
to  determine  whether  or  not  the  negligence  of 
defendant  was  the  proximate  cause  of  death. 

7.  Same— CoNTBiBUTOBT  Nbolioekce. 

In  an  action  for  an  injury  resulting  in 
the  death  of  a  servant  while  employed  in  de- 
fendant's qnarry,  held,  that  It  was  for  the  Jury 
to  determine  whether  or  not  deceased  was 
guilty  of  contributory  negligence. 

riSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  i  1089.] 

8.  New  Teial— Weight  op  EviDsncE. 

The  verdict  of  the  Jury  should  not  be  dis- 
turbed by  the  trial  court  unless  plainly  against 
the  weight  of  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  87.  New  Trial,  U  130, 146-148.1 

Appeal  from  Giicuit  Court,  Augusta  Coun- 
ty. 

Action  by  the  administrator  of  Geurge  H. 
Black  against  the  Virginia  Portland  Cement 
Compapy.  From  a  Judgment  setting  aside 
a  verdict,  plaintilE  appeals.  Beversed. 


The  court  gave  the  followtng  butracticnis 
for  plaintiff: 

"(9)  The  court  instructs  the  Juiy  that  the 
law  presumes  that  Oeo.  H.  Black  exercised 
due  and  proper  care  on  his  part  at  the  time 
he  was  injured,  and  the  burden  of  proving 
that  he  was  negligent  is  upon  the  defendant 
unless  such  neglect  appears  from  the  plaintiff's 
evidence. 

"(10)  The  court  instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  the  plain- 
tiff is  entitled  to  recover,  then  in  ascertainii^ 
and  fixing  the  damages  in  this  case  they  should 
fix  the  same  with  reference : 

"First  To  the  loss  sustained  by  Sylvia  Blad. 
the  widow  of  George  H.  Block,  deceased,  by 
the  death  of  her  husband,  George  B.  Bla^, 
fixing  the  same  at  such  sum  as  would  be  equal 
to  the  probable  earnings  of  the  said  Geoi^ 
H.  Black,  taking  into  consideration  the  age, 
business  capacity,  experience,  habits,  ener^, 
and  perseverance  of  the  deceased  dnrine  the 
lifetime  of  the  said  Sylvia  Black,  If  he  had 
not  been  killed. 

"Second.  By  adding  thereto  compensation  for 
the  loss  qf  his  care,  attention  and  association 
to  his  wife. 

"Third.  By  adding  such  further  sum  as  they 
may  deem  fair  and  just  by  way  of  solace  and 
comfort  to  his  said  widow  for  the  sorrow  and 
suffering  and  mental  anguish,  caused  to  her  by 
his  death." 

Certain  other  instructions,  asked  totr  were 
modified  and  given  as  follows : 

"(3)  The  court  instructs  the  Jury  that  the 
duty  of  the  master  where  its  servants  are  em- 
ployed, is  to  exercise  reasonable  and  ordinary 
care  for  their  safety,  is  affirmative,  and  must 
be  continuously  fulfilled  and  poi^itively  perform- 
ed, and  If  the  master  oeglects  this  positive  duty, 
and  his  servant  is  injured  as  a  proximate  re- 
sult of  such  neglect,  the  master  is  liable  in 
danufres:  but  the  defendant  is  not  liable,  if 
contributory  negligence  was  the  proximate  cause 
of  the  accident. 

"(4)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  work 
at  whidi  Black  was  employed  was  of  a  particu- 
larly dangerous  character,  then  it  became  the 
duty  of  the  defendant  company  to  use  care  and 
skill  commensurate  with  the  danger  of  the  em- 
ployment of  the  said  Black ;  but  if  they  believe 
that  the  work  was  of  an  extra  hasardoos  char- 
acter, then  Black  assumed  all  risks  incident 
thereto." 

"(8)  The  court  inetructs  the  jut?  that  a  mas- 
ter is  charged  with  notice,  not  only  of  what  he 
or  his  representative  knew,  but  also  of  what  he 
or  his  representative  ought  to  have  known  by 
the  exercise  of  reasonable  care  on  their  part : 
and  w^here  there  is  a  danger  that  the  master 
or  his  representative  ought  to  have  known  of 
by  the  exercise  of  reasonable  care,  and  his  serv- 
ant is  injured  or  killed  by  this  danger  that  the 
master  ought  to  have  known  of,  if  he  or  his  rpp- 
reeentative  had  done  his  duty,  then  the  master 
is  liable  in  damages,  if  the  neglect  of  the  mas- 
ter to  find  out  and  remove  or  guard  against  the 
danger  was  the  proximate  cause  of  the  serv- 
ant's injurv  or  death,  and  If  the  accident  arose 
from  the  cnanging  and  shifting  condition  of  the 
quarry,  resultuig  from  its  operations,  of  which 
the  master  was  not  informed,  and  which  he 
could  not  reascmably  be  expected  to  have  known, 
or  if  it  was  the  result  of  an  open  and  obvious 
danger,  of  which  plaintiffs  decedent  had  knowl- 
edge, or  could  havfe  known  in  the  exnvise  <^ 
ordinary  care." 

The  court  gave  the  following  instructimis  for 
defendant : 

"(1)  The  conrt  instructs  the  Jury  that  the 
burden  of  proving  his  case  is  upon  the  plain- 
tiff, and  tluit  he  must  prove  It  by  a  prqwn- 
derance  of  the  evidence  in  order  to  entitle  Um 
to  a  recovery. 
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"(2)  The  court  liutnicta  the  Jqit  that  If  the? 
shall  believe  from  the  evidence  that  the  acci- 
deat  in  this  case  arose  from  the  chaDgiDg  and 
shifting  conditions  of  the  quarr;,  resulting  from 
its  operation,  of  which  the  master  was  not  in- 
formed and  which  lie  could  not  be  reasonably 
expected  to  know,  then  there  i«  no  liability  apon 
the  defendant  company,  and  the  jnxy  unat  find 
for  the  defendant 

"(8)  The  court  instmcta  the  jury  that  If  they 
shall  believe  from  the  evidence  that  the  plaia- 
tUTs  Intestate,  Geoige  H.  Black,  knew  that  the 
rock  which  killed  him  was  a  dangerona  one 
and  UaUe  to  fall,  or  if  in  the  axeEclRB  of  or- 
dinary care  be  might  have  known  this*  then 
the  defendant  company  is  not  liable  and  tlw  Jury 
most  find  for  the  defendant 

'^4)  court  InatroctB  the  jnry  that  where 
a  penon  voluntarily  enters  the  serrioe  of  anoth- 
er, he  aasmnea  all  the  risk  nsoally  incident  to 
sach  onployment,  and  is  presumed  to  have  con- 
tracted wiut  respect  thereto,  and  the  jury  are 
initmcted  that  George  H.  Black,  the  plaintllTi 
intestate.  In  ontering  the  aervlce  of  the  defend- 
ant company,  assumed  all  the  risks  of  danger 
incident  to  nia  employment  In  connection  with 
the  quarry,  whether  said  risks  arose  from  the 
shifting  and  changing  character  of  the  places 
or  from  any  other  cause  incident  to  the  work 
on  which  he  was  engaged. 

"(5)  The  court  instmcta  the  jury  that  an  em- 
ploye who  knows  the  unsafe  or  dangerous  con- 
ditions of  the  place  in  which  he  is  working,  or 
by  the  exercise  of  ordinary  care  might  know. 
It  not  compelled  to  continue  the  work;  but.  If 
he  does  continue  it,  then  he  must  be  held  to 
have  assumed,  not  only  the  risks  ordinarily  in- 
cident to  the  service  when  he  entered  upon  it 
bat  such  as  became  known  to  him  during  the 
progress  of  the  work,  or  which  might  have 
been  ascertained  by  him  in  the  exercise  of  or- 
dinary care. 

"(6}  The  court  iuBtructa  the  Jury  that  If 
they  shall  believe  from  the  evidence  that  the 
pIaiotiff*8  intestato,  George  H.  Black,  was  an 
experienced  man  and  had  the  same  fcnowl- 
edfe  of  the  condition  of  the  quarry  at  the 
point  at  which  the  accident  happened,  or  the 
same  means  of  knowledge  as  was  possessed  by 
the  defendant  cmnpany,  and  knew  or  ought  to 
have  known  the  risks  incident  to  his  employ- 
nient  and  failed  to  exercise  proper  care  for 
big  own  safety  or  to  inform  the  defendant  of 
the  condition  of  the  quarry,  then  the  Jury  must 
find  for  the  defendant,  even  though  they  may 
believe  from  the  evidence  that  the  said  defend- 
ant company  was  guilty  of  n^ligence." 

"(8)  The  court  instructs  the  jury  that  it  Is 
the  duty  of  the  employer  to  famish  a  reason- 
ably safe  place  and  proper  and  suitable  appli- 
ances and  machinery  for  the  employ^,  and  to 
keep  the  same  in  a  reasonably  safe,  proper,  and 
suitable  condition,  where  the  place  of  employ- 
ment la  permanent  in  its  character;  but  this 
rule  ifl  not  applicable  to  a  place,  the  furnishing 
and  preparation  of  which  Is  in  itself  a  pert  of 
the  work  which  the  employ^  has  to  perform,  and 
in  which  conditions  are  changing  continually 
as  a  result  of  the  work  done.  The  defendant 
company's  duty  was  to  use  only  ordinary  care 
for  the  safety  of  its  employes  in  the  perform- 
atice  of  their  work,  having  doe  consideration 
of  the  dangerous  character  of  the  work  required 
to  be  performed:  and  if  the  Jury  shall  tKlieve 
from  me  evidence  that  the  quarry  la  question 
was  such  a  place,  and  that  the  defendant  used 
ordinary  care  for  the  safety  of  the  men  em- 
pioyed  therein,  the  said  company  is  not  liable, 
and  theplainuff  cannot  recover. 

"&)  The  court  instructs  the  Jury  that  un- 
der the  circumatances  of  and  the  evidence  in 
this  case.  Hunter  was  only  a  fellow  servant 
of  the  plaintlfTa  intestate,  Qeo.  H.  Black ;  and 
if  the  Jorv  believe  from  the  evidence  that  the 
accident  that  happened  to  said  Black  was  due 
to  the  negltaence  of  said  Hunter,  the  Jury  are 
uatructed  tut  the  defendant  la  not  responsible 


for  the  negligence  of  a  fellow  servant,  and  they 
must  find  for  the  defendant 

"(10)  The  court  instructs  the  jury  that, 
though  they  may  believe  from  the  evidence 
that  the  defendant  company  carried  a  policy 
of  accident  insurance  against  loss  by  death 
or  injury  of  its  employes  ^t  the  fact  that 
It  canled  such  a  policy  is  immaterial  to  ihe 
issue,  and  should  not  be  considered  in  finding 
a  vwdict" 

Chartea  Onnr,  H.  H.  Hort,  and  Carter 
Braxton,  for  appellant  Patrick  ft  Gordon,  for 
appellee^ 

CABDWELL,  J.  This  is  the  sequel  to  the 
case  of  Black's  Adm'r  v.  Virginia  Portlaud 
Cement  Company,  104  Va.  450,  &1  S.  E.  831. 
When  the  case  was  here  on  the  former  oc- 
casion, this  court  reversed  the  judgment  of  the 
circnit  court  on  the  demurrer  to  the  dedanti- 
tion.  and  remanded  the  cause  for  trial.  At  the 
trial  the  verdict  of  the  jury  was  for  the  plain- 
tiff, assessing  his  damages  at  |1,38G,  and  at  the 
following  term  of  the  court  this  verdict  was 
set  aside  and  a  new  trial  awarded  the  defend- 
ant company.  The  second  trial  resulted  in  a 
verdict  for  the  plaintiff,  asaessit^  hia  damagea 
at  fl,24&18>  whldi  the  circuit  court  also  set 
aside:  and  at  the  third  trial  the  verdict  was 
for  the  defendant  company,  which  verdict  the 
court  refused  to  set  aside  on  the  motion  of  the 
plaintiff.  Au  the  evidence  adduced  upon  th« 
Brat  trial  fs  now  before  this  court,  having  been 
duly  incorporated  in  a  bill  of  exceptions  taken 
at  the  time,  aigned  by  the  presiding  judge,  and 
made  a  part  of  the  record. 

The  first  inquiry  by  thia  court  ia  whether 
the  circuit  court  erred  in  nanting  a  new  tri- 
al and  in  not  rendering  judgment  according 
to  the  first  verdict. 

The  defendant  company  was  the  owner  and 
operator  of  a  large  rock  quarry  near  its  ce- 
ment works  in  Augusta  county,  from  which 
the  rock  was  taken  that  was  manufactured 
into  the  products  of  the  works.  The  quarry 
was  in  the  side  of  a  hill  and  about  lOO  feet 
high,  composed  of  different  ledges.  It  8loi>ed 
back  from  the  bottom,  and  about  30  or  40 
feet  from  the  bottom  there  was  a  cave,  the 
top  of  which  was  apparently  solid  rock.  Near 
the  mouth  of  thia  cave  and  below  it  waa  a  ledge, 
and  the  top  of  the  cave  overhung  this  ledge. 
Hie  method  of  operating  the  quarry  was  to 
drill  holes  in  the  rock,  fill  them  with  dynamite, 
and  explode  them.  Ail  the  rock  that  la  loosened 
by  the  blast  but  not  thrown  down,  muat  be  got- 
ten down,  either  by  prizing  It  off  with  a  crow- 
bar, or  by  throwing  it  off  with  charges  of  dyna- 
mite inserted  in  tne  cra<^s.  Fiaintiff'a  intes- 
tate, between  4S  and  60  years  of  age,  had  been 
in  the  employ  of  the  defendant  company  for 
some  time,  perhaps  since  the  quarry  was  open- 
ed. His  employment  at  the  time  of  the  ac- 
cident out  of  which  this  suit  aroee,  waa  to  load 
and  eet  off  blasts,  or,  aa  said  by  a  witness  for 
the  defendant  company  (W.  S.  Hunter),  a  fore- 
man and  walking  boss  in  its  quarry,  "hia  duties 
were  aa  powder  man,  loading  the  holes."  In 
the  quarry  about  100  hands  were  employed, 
and  a  great  deal  of  blasting  done;  the  quarry 
being  made  by  cutting  down  a  very  high  and 

Ereclpitoua  bluff  on  toe  northwest  side  of  tbe 
ittle  Cowpasture  river,  the  height  of  which, 
as  stated,  waa  about  100  feet  Black,  tbe  de- 
cedent, was  aaaisted  by  another  negro  named 
John  Parks.  No  work  bad  been  done  In  that 
part  of  the  quarry  where  thia  aooideot  occur- 
red for  somo  little  time  before  the  day  on  which 
it  happened.  On  the  day  before  the  accident 
Hunter  went  to  this  point  to  clear  away  the  looee 
rock,  in  order  that  the  quarry  might  be  made 
safe  for  the  men  to  work  below ;  but  he  makes 
no  claim  to  having  overlooked  the  quarry  above 
tbe  place  of  the  accident,  with  the  view  of  mak- 
ing this  place  safe.  In  order  to  ascertain 
whether  or  not  it  was  safe  for  the  men  to  work 
at  the  point  where  Black  received  hia  injuries* 
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it  was  nocoHMy,  aooordioc  to  tiie  unomtra^ct- 
ed  evidence,  that  the  quarrr  be  looked  over  and 
examined  above  that  point,  which  bad  not  been 
done.  Hunter  only  claima  that  he  looked  the 
face  of  the  qaanr  over  and  saw  a  sood  many 
looM  atonei  on  the  ledae  below  the  cave  that 
had  to  be  removed;  but  there  was  nothing  to 
Indicate  that  there  was  anything  the  matter 
with  the  roof  of  the  cave.  Unless  care  was 
taken  to  examine  and  inepect  the  wall  of  the 

fiuarry  after  blasting  had  been  done,  rocks  were 
lable  to  fall  down  on  the  hands  at  work  below, 
and  kill  or  injure  them ;  and  the  defendant  com- 
pany, recognizing  this  danger,  had  employed 
special  men  to  awing  around  on  ropra  to  as- 
certain whether  or  not  there  were  such  impend- 
ing dangers,  and  to  clear  out  the  loose  rock. 
Hunter  testifies  that  it  was  his  duty  to  inspect, 
and  that  of  one  Knowles  to  go  along  with  ropes 
to  swing  around  over  the  walls  to  see  that 
loose  stone  was  removed.  These  precautions, 
for  some  cause,  had  not  been  taken  for  some 
days,  at  least,  prior  to  this  accident,  and  Hnnt- 
er,  the  walking  boss,  himself  had  assnmed  the 
entire  duty  of  inspecting  the  quan?  and  of  mak- 
ing it  safe,  as  he  himself  testifies.  Black,  as  pow- 
der man,  had  to  load  and  fire  from  ISO  to  160 
holes  a  day,  and  some  of  them  very  large  holes. 

About  three  or  four  days  before  the  accident 
to  Black  a  ledge  ander  the  dolomite  ledge  had 
been  shattered  with  blasts,  being  the  lower 
ledge  next  to  the  base,  and  Parks  and  Hnnter 
had  been  clearing  out  some  of  this  the  day  be- 
fore with  crowbars,  and  some  blasts  had  been 
put  In  by  Black,  some  of  them  to  throw  off 
big  stones.  Black  and  Parks  were  directed  by 
Hunter,  the  walking  boss,  to  go  nnder  this  dolo- 
mite ledge  the  next  day,  at  the  mouth  of  the 
cave,  and  do  farther  blasting.  They  went 
Hum  about  11  o'clock  for  that  purpose,  and 
from  where  they  were  under  this  ledge  at  tiie 
month  of  the  cave  there  was  no  apparent  dan- 
ger from  the  ledge  above.  There  was  no  crack 
In  the  ledge  above  them  which  they  could  see, 
it  had  not  been  shattered  by  the  blasts  in  the 
ledge  below,  and  the  formation  above  their 
heeds,  from  which  the  rock  foil  that  killed 
Black,  according  to  the  statement  of  Hnnter, 
looked  }ast  "as  the  old  Master  made  it."  The 
rock  which  fell  and  killed  Black  was  abont 
tour  feet  wide,  about  eight  feet  long  and  about 
eight  Inches  thick,  and  at  the  place  from  which 
it  fell  (tike  roof  of  the  cave)  it  slanted  upward 
and  ran  out  to  a  "feather  edge."  After  this 
rock  had  fallen,  it  was  perfectly  apparent  that 
It  tiad  been  loose  for  some  time  and  that  there 
was  a  water  seam  around  it,  which  was  seen 
bv  other  employes  working  In  the  quarry  at  a 
place  removed  from  the  place  at  which  Black 
and  Parks  were  put  to  work  that  morning. 
Hunter  states  that  It  could  have  been  seen  by 
going  up  on  the  dolomite  ledge,  but  not  from 
where  Black  and  Parks  were  at  work.  It  was, 
according  to  all  the  evidence,  the  special  duty 
of  Hunter  to  teep  the  quarry  in  a  safe  condi- 
tion, and  to  that  end  to  inspect  it.  He  says 
himself:  "I  never  inspected  the  natural  roof 
[that  is,  where  the  impending  rock  was  locat- 
ed]. I  never  supposed  that  would  be  danger- 
ous.'* Tet,  without  any  examination  as  to  the 
condition  of  the  quarry  above  where  he  was 
to  work,  Black  was  directed  to  go  under  the 
Impending  rock  to  work.  Hunter  only  claims 
that  he  looked  from  below  to  see  what  stone 
was  to  be  removed,  and  also  looked  when  he 
went  to  the  place  at  which  Black  and  Parks 
were  directed  to  work,  and  that  neither  from 
below  nor  from  the  ledge  on  which  the  work 
was  being  done  coald  the  condition  of  the  stone 
which  fell  be  discovered.  This  admission  re- 
moven  all  room  for  contention  that  the  danger 
to  Black  was  open  and  obvious,  or  might  have 
Iwen  discovered  by  the  exercise  of  ordinary  care 
for  his  own  safety,  and  therefore  one  of  the 
assumed  risks  lacident  to  his  employment,  ^or 
can  it  be  maintained  that  the  dangerous  condi- 
tion of  tiie  place  at  iriilch  Black  was  put  to 


work  and  wliere  he  met  hfs  death  was  due  to  the- 
changing  and  shifting  c(»iditions  of  the  qnarry, 
brought  about  in  operating  it. 

There  is  no  evidence  in  the  record  sustaining 
the  contention  of  the  defendant  company  that 
Black  was  guilty  ot  contributory  negllgrace. 
In  Black's  Adm*r  v.  Va.  Portland  Cem«it  Co.. 
supra,  the  opinion  says:  "The  declaration  be- 
fore us  stat^  that  tlie  plaintiff's  intestate  was 
in  the  employment  of  the  cement  company,  en- 
gaged in  quarrying  rock ;  that  the  defendant 
company,  whose  duty  it  was  to  keep  its  quarry 
in  a  reasonably  safe  condition,  knowingly  per- 
mitted a  stone  to  remain  in  a  position  from 
which  it  was  liable  to  fall  at  any  time,  and 
in  fact  it  did  fall  on  the  day  stated  upon 
George  H.  Black— he  being  ignorant  of  the  dan- 
ger and  in  the  exercise  of  doe  and  proper  care 
and  caution— by  reason  of  which  he  received 
injuries  which  resulted  In  bis  death.  It  would 
seem  beyond  dispute  that  this  state  of  facta 
disclosed  actionable  negligence  upon  the  part  of 
the  defendant  in  error.  Every  fact  here  stated 
la  upon  demorrei  to  be  taken  as  true— that  tlie 
rock  whidi  inflicted  the  injury  was  In  a  posi- 
tion from  which  It  was  liable  to  fall:  that  the 
master  knew  this  fact,  and  negligently  permit- 
ted It  to  remain ;  and  tiiat  the  servant.  Ignorant 
of  the  situation,  remained  at  work  in  the  quarry 
in  the  due  course  of  his  employment,  and  while 
in  the  performance  of  his  duty  received  the 
fatal  injury,  if  these  facts  be  established,  a 
case  of  negligence  Is  made  out  which  entities 
the  plaintiff  In  error  to  a  recovery."  In  the 
preceding  portion  of  the  opinion,  after  referring 
to  authorities  for  the  rale  as  to  what  risks  a 
workman  or  servant  impliedly  agrees  to  assume 
upon  entering  the  master's  employment,  and  as 
to  what  conatitotea  negligence  in  a  legal  sense, 
ih  is  said :  "Any  failure  upon  the  part  of  the 
master  to  observe  for  the  protection  of  his  serv- 
ant that  reasonable  degree  of  care  which  the 
circumstances  of  the  particular  case  justly  de- 
mand Is  actionable  negligence,  and  Is  not  within 
the  influence  of  assumed  risks." 

Proof  that  the  masto-.  In  the  dlsdiarge  ot  his 
duty  to  keep  the  place  where  his  servant  is 
required  to  work  In  a  reasonably  safe  condition, 
could  have  by  the  exerdse  of  reasonable  or  or- 
dinary care  ascertained  that  the  place  was  not 
reasonably  safe,  is  proof  of  knowledge  on  his 
part  that  it  was  not  safe,  nils  is  too  wd!  set- 
tled to  admit  of  the  citation  of  authority.  la 
fact,  It  Is  elementary  law.  It  Is,  however,  earn- 
estly contended  by  the  learned  counsel  for  the 
defendant  company  that  the  proof  In  the  case 
does  not  sustain  the  allegation  In  the  declaration 
that  the  defendant  company  knew  of  the  dan- 
gerous condition  of  the  place  where  Blai^ 
was  pat  to  work  and  was  killed,  and  that 
there  is  no  proof  that  would  have  justified  the 
jury  In  finding  that  the  defendant  company 
ought  to  have  known  that  fact,  except  the  protrf 
that  the  company  had  failed  to  make  prop» 
Inspection  of  Its  quarry  just  prior  to  tin  Injuries 
to  Black,  and  that  this  proof  should  have  he» 
stricken  out  by  the  circuit  court  on  tlie  motion 
made  by  the  defendant  company,  upon  the 
ground  that  tlwre  was  no  atleiatioD  In  the  dec- 
laration nnder  which  such  e^dence  oonld  be  of- 
fered or  admitted;  tiwrefore,  tlut  the  verdict 
of  the  Jury  waa  rightly  set  aside. 

The  gravamen  of  the  declaration,  is  that  it 
was  the  duty  of  the  defendant  company  to 
keep  and  maintain  Its  quarry  in  a  reasmably 
safe  condition,  and  that  It  neglected  this  duty, 
etc.  The  defendant  company  protesting  Its  Ig- 
norance of  the  basic  fact  allied  in  the  declara- 
tion, the  plaintiff  might  have  proved.  If  he  could, 
directly,  that  the  defendant  company  had  knowl- 
edge of  this  fact;  and,  if  it  could  not  be  so- 

{)roved,  there  was  but  one  other  way  to  prove 
t,  and  that  was  by  proving  that  by  the  exercise 
of  reasonable  or  ordinary  care  ft  could  have 
known  it  Inspection  is  but  a  means  to  an  end, 
and  we  think  that  it  was  oiUrely  admissible 
under  tiie  declaration  charging  the  neglect  of 
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Uw  admitted  Antj  of  the  defendant  oompwir 
to  keqj)  iti  quarry  in  a  reawnably  wfe  con* 
dttion,  the  nKleet  of  which  Anty  was  the  proxi- 
mate came  oi  Black'i  death,  to  prove  that  the 
defendant  company  conld  haTe  aicertained  the 
danger  to  which  he  was  lubjected  by  regularly 
iaipeetfaif  iti  qoarry  and  clearinc  away  dan- 
ferow  itoiMa  uwxezToni.  aa  it  had  theretotwe 
don^  but  had  abandoned,  leaving  that  doty  up- 
on Honter,  its  walldDg  boee,  alone,  and  which 
daty  he  eonfenedly  neglected.  There  wag  no 
way  by  wliich  the  defendant  company  conld 
oontinwmaly  keep  its  quarry  In  a  reaeonably 
safe  copditun  without  looking  and  leelng  wheth- 
er or  not  It  was  eafe,  without  employing  some 
pereon  or  persons  to  do  this  work  of  uupection. 
The  quarry  was  in  an  unsafe  condition  confess- 
edly. The  cirenmstancea  were  auch  aa  not  to 
put  anr  responaiblUty  for  Its  naaafe  condition 
npon  Black. 

"The  master  la  chargeable,  not  only  with  such 
knowledge  as  he  actually  has,  but  also  with 
that  wmch  he  ought  to  have  by  the  exercise 
of  reasonable  care  and  diligence  on  his  part  in 
the  performance  of  Ul  duties  as  master."  1 
Labatt  on  Master  &  Servant,  125;  Fisher  v. 
C.  &  O.  By.  Co.,  104  Va.  680,  62  B.  B.  873.  2 
L.  R.  A.  (N.  S.)  954;  Norfolk  ft  W.  By.  Co.  v. 
Coffey.  104  Va.  665,  6l  S.  B.  729,  C2  8.  E.  867. 
8  L.  B.  A.  (N.  S.)  111. 

In  the  laat-named  case  the  Injury  to  Oof- 
fay  was  sustained  by  reason  of  the  blllng  of 
a  stone  npon  him  while  at  work  In  a  rock 
qDorry,  and  the  railroad  company  was  held 
responsible  therefor  because  of  its  negligence 
in  not  keeping  Its  quarry  In  a  reasonably 
■afe  condition. 

In  Russell  Greek  O.  Co.  v.  Wells,  06  Va. 
42i,  81  8.  B.  614,  relied  on  for  the  defendant 
company,  the  company  avoided  a  recovery 
tot  the  injuries  to  Wdls  by  it  appearing  in 
proof  that  the  company  had  properly  inspect- 
ed its  minea  a  short  while  before  the  accident 
to  Welle,  and  that  the  accident  arose  from  the 
changing  and  shifting  condition  of  the  mine 
resulting  from  its  operati<m,  the  mine  being 
In  the  first  Instance  in  a  reasonably  safe  con- 
dition, and  that  it  was  as  much  the  duty  of 
Wells  as  the  mine  boss  to  guard  against  the 
danger  brought  abont  by  the  changed  conditions, 
it  tnoa  becoming  me  of  the  risks  assnmed  by 
Ilia  unployment;  bnt  that  la  by  no  means  the 
case  here. 

The  duty  of  the  defendant  company  to  keep 
Its  quarry  in  a  reasonably  safe  condition  d^ 
Tolved  upon  Honter.  as  the  e^dence  dearly 
diows.  In  the  discharge  of  this  duty.  Hunter 
was  not  a  fellow  servant  of  Black.  "A  'mine 
boss'  la  not  a  f6Uow  servant  of  members  of  his 
gang  under  bU  dzcomstaiiees.   Though  he  is 


such  fellow  servant  while  discharging  duties  af- 
fecting the  mere  admlnistratiim  of  the  work  to 
be  done,  he  is  not  a  fellow  servant  when  dis- 
charging the  nonassignable  duties  of  the  mas- 
ter."  Russell  Cnek  0,  Co.  v.  Wells,  supra. 

The  evidence  In  the  record  that  might  be 
considered  as  tending  to  prove  that  the  defend- 
ant oompanr  did  not  employ  corapetant  servants 
Is  of  so  little  importance  that  it  could  not,  as 
it  appears  to  us,  have  Influenced  the  jury  in 
any  degree  in  Snding  the  verdict  they  rendered. 

The  court  gave  for  the  plaintiff  eight  in- 
structions to  the  jnryi  to  all  of  which  the  de- 
fendant company  excepted,  and  all  of  the  ten 
Instructions  asked  by  the  defendant  company 
were  given  as  asked,  except  the  eighth,  which 
was  refused,  and  the  second,  fourth,  ninth, 
and  tttith,  which  were  modified,  and,  as  modi- 
fied, given.  With  reference  to  these  numerous 
Instructions,  we  deem  It  only  necessary  to  say 
that  we  are  of  opinion  that  they  fairly  sub- 
mitfed  the  case  to  the  jury  upon  the  evidence, 
and  propounded  the  principles  of  law  applicable 
thereto  as  favorably  to  the  defendant  conpany 
as  it  could  have  reasonably  asked. 

It  was  for  the  Jury  to  say  whether  or  not 
the  defendant  compaiv  could  have,  by  the 
exercise  of  reasonable  or  ordinary  care,  known 
of  the  dancer  to  which  Black  was  subjected 
at  the  time  and  place  when  and  where  he  met 
his  death,  and  to  find,  if  it  could  have  known 
of  the  danger  by  such  care,  that  then  it  knew  of 
the  danger.  It  was  for  the  jury  to  determine 
whether  or  not  the  negligence  of  the  defendant 
company  was  the  proximate  cause  of  Black's 
death,  and  whether  or  not  he  was  guilty  of  con- 
tributory n^ligence.  Upon  all  of  these  ques- 
tions, fairly  submitted  to  them,  the  jury  found 
for  the  plaintiff. 

"The  verdict  of  the  Jury  is- entitled  to  great 
respect,  and  it  should  not  be  disturbed,  even 
by  the  trial  court,  unless  plainly  against  the 
weight  of  the  evidence;  and,  while  greater  lati- 
tude is  allowed  the  trial  Judge  in  granting  than 
In  refusing  new  trials,  yet,  if  reasonable  men 
may  fairly  differ  as  to  the  inferences  to  be  drawn 
from  the  facts,  the  verdict  should  not  be  disturb- 
ed." HarshaU  v.  Valley  R.  Co.,  97  Va.  6S8. 
84  &  EL  4SS,  and  authorities  cited. 

In  the  statement  of  the  case  above,  we  have 
adverted  to  the  evidence  sufficiently,  we  think, 
to  render  it  unnecessary  to  review  It  at  greater 
length.  We  are  of  opinion  that  the  Judgment 
of  the  circuit  court  setting  aside  the  first  ver^ 
diet  should  be  reversed,  the  snboeqnent  proceed- 
ings annulled,  and  judgment  rendered  for  the 
plaintiff  on  the  first  judgment  as  ths  drcolt 
court  ought  to  have  done. 

BUCHANAN,  J,,  abttnt. 
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CASTILOW  T.  OASTILOW. 
(Supreme  C3oart  of  Appeals  of  Weit  Virginia. 

Not.  SoTieoe.) 

DivoBCB— Dbbkbtion— Etideitob. 

A  eaae  where  a  husband  is  tfilitled  to  di- 
Torce  for  desertion. 
(STllabos  by  the  Court.) 

Appeal  from  Circuit  Court.  Marahall  Coun* 
ty. 

Bill  by  Frank  Gastllow  against  Lucy  Cas- 
tllow.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed. 

B.  D.  Leacb,  for  appellant 

BRANNON,  J.  Frank  Castllow  and  Lucy 
Taylor  were  married.  She  left  her  husband 
at  the  marriage  altar,  and  went  to  her  fath- 
er's home,  has  dwelt  there  ever  since,  never 
lived  with  ber  husband  an  hour,  but  always 
failed  and  refused  to  do  so.  She  abandoned 
and  deserted  him  wttb  sedate  Intention,  and 
continued  to  do  so  for  more  than  three  years. 
He  brought  Butt  for  divorce  from  the  boi}d  of 
matrimony,  proving  willful  desertion  and 
abandonment  The  wife  made  no  defense. 
The  circuit  court  refused  a  divorce  and  dis- 
missed the  bill. 

The  circuit  ^udge  filed  the  following  opin- 
ion: "This  Is  a  very  peculiar  cas&  The 
wife  se^B  to  have  left  tbe  husband  Immedi- 
ately after  tbe  marriage  ceremony  was  per- 
formed, and  has  since  refused  to  live  with 
falm.  There  must  be  a  good  deal  of  the  his- 
tory of  this  case  that  Is  not  developed  by  the 
evidence.  How  did  the  parties  come  to  be 
married  at  all  under  the  circumstances?  And 
how  did  it  happen  that  the  defendant  con- 
sented to  the  marriage,  and  yet  was  not  will- 
ing to  live  with  the  husband?  No  reason  for 
deserting  seems  to  have  arisen  after  the  mar- 
riage. The  court  prefers  to  know  all  of  the 
surrounding '  facts  and  circumstances,  those 
leading  np  to  the  marriage,  as  well  as  those 
showing  desertion.  A  decree  will  not  be 
granted  on  the  evidence  as  It  now  stands." 
As  the  circuit  judge  found  the  fact  of  de- 
sertion and  abandonment,  the  plaintiff  was 
entitled  to  the  relief  given  by  law. ,  He  has 
no  right  to  call  for  evidence  of  the  secret 
history,  or  how  the  parties  came  to  marry, 
or  why  the  wife  deserted  and  abandoned  the 
husband.  The  judge  could  not  demand  the 
circumstances  leading  to  the  marriage  and 
tbe  desertion.  Perhaps  the  plaintiff  could 
not  furnish  them  save  by  bis  own  incompet- 
ent evidence.  He  does  swear  that  he  protest- 
ed against  her  continued  desertion,  and  that 
she  flatly  refused  to  live  with  him ;  but  this 
is  likely  not  admissible.  Other  evidence 
proves  the  plaintiff's  case.  The  wife  gives  no 
explanation.  At  any  rate,  the  court  did  not 
retain  the  case  and  demand  more  evidence 
(which  be  bad  no  right  to  do),  but  dismissed 
tlie  bill. 

We  reverse  the  decree  of  the  circuit  court, 
and  decree  that  Frank  Castllow  be  absolutely 


dlvOTced  from  Lucy  Castllow,  and  tbat  ttM 
bond  of  matrimony  between  ih&a  be  di>- 
Klved. 


BEAUDROT  t.  STATB. 
(Supreme  Court  of  Geoifia.   Nov.  S,  190&) 

1.  CanciNAi.  Law— AiTSAL— LBAOXira  Qun* 
nons. 

To  aUow  coonpet  to  ask  a  witness  leading 
questions  being  a  matter  resting  In  tbe  soond 

discretion  of  the  court,  and  there  being  no  abuse 
of  discretion  in  this  case,  no  reason  for  tbe 
grant  of  a  new  trial  on  that  noond  appears.  Se& 
m  this  connection.  City  of  Rome  v.  Stewart,  42 
8.  B.  lOtl,  116  Ga.  740;  Doster  ¥.  Bute,  IS 
8.  B.  997.  98  Oa.  43. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  XMg. 
vol.  15,  Criminal  Law,  t  3064.] 

2.  Sajo— AssionMBnr  or  Bbbob. 

An  asslgmnent  of  error  In  these  words: 
"Because  tbe  oonrt  erred  in  confining  the  word 
'aggression'  to  an  sssauit,  either  apon  the  part 
of  the  prosecutor  or  defendant,,  and  taking  no 
account  of  abusive  words  or  cpprohrions  epi- 
thets," Is  fatally  defective  In  not  setting  forth 
the  langnan  of  the  charge  wherein  tbe  word 
"aggression"  was  used,  and  cannot  be  considered 
by  this  court.  See  Langley  v.  State,  64  8.  E. 
^1,  126  Ga.  100. 

[Ed.  Note. — ^For  cases  In  point,  see  Gent  Dig. 
vol.  IS,  Criminal  Law,  H 

8.  Sake— Nbw  Tbux.. 

One  of  the  grounds  of  the  motion  for  new 
trial  complains  uat  "the  court  erred,  after  the 
Jury  had  recommended  the  defendant  to  mercy, 
in  eenteocioK  liim  to  three  years  in  the  peniten- 
tiary." This  objection  goes  only  to  the  judg- 
ment  of  the  court,  and  does  not  extend  to  the 
verdict  which  the  motion  for  new  trial  seeks  to 
set  aside.  It  is  not  a  proper  ground  for  a  motion 
for  new  trial,  and  will  not  d«  considered.  See 
Mayson  v.  State,  53  S.  B.  32.  124  Ga.  7S9; 
Burgamy  v.  State,  40  S.  B.  981,  114  Ga.  S52: 
Thomas  v.  Clarkson,  64  8.  El.  77»  129  Oa.  73 
(7),  and  citations. 

[Bd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  S{  2292-2297.] 

4.  Sams—Habmless  Erbob. 

There  are  numerous  other  exceptions  taken 
to  the  rulings  of  the  court,  but  no  error  appears 
sufficient  to  authorize  a  reversal  of  the  judg- 
ment refusing  a  new  trial.  Tbe  evidence  sup- 
l^s^tbe  verdict,  ud  the  Jud^nnt  will  be  a^ 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Geo.  T.  Cann,  Judge. 

One  Beaudrot  was  couTlcted  of  crlm^  and 
brings  error.  Affirmed. 

Tbos.  8.  Morgan,  Jr.,  tat  lAalntUf  in  «rror. 
W.  W.  Osborne,  Sol.  Gen.,  for  tbe  State. 

ATKINSON,  X  Judgment  affirmed.  AH 
tiie  Justices  concur. 


GLOVBB  T.  STATE. 
(8upr«na  Conrt  of  Qsorgla.  Nor.  8.  190&> 

1.  IKOICTUEITF— DBBCBIPTION  OF  OlTKRaB. 

An  indictment  which  charges  the  offense  de- 
fined by  a  legislative  act  In  tbe  languoKe  of  the 
act,  whf^re  the  descruition  of  tlie  acta  alleged 
as  constituting  the  oiCeose  is  full  enough  to  put 
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the  def «iidut  OB  netiet  of  tbt  oSent*  wltii  wUdt 

ht  la  d)argsd.  Is  aafttcieatly  ■pecifle. 

[Ed.  Not«.— Tor  eaae*  In  point,  lee  Oeot.  Dig. 
vol.  27,  Indictment  and  Infonnatioii,  H  28(^ 
294.] 

Sl  Statutes— Titli  or  Aor. 

Tlw  title  <tf  the  act  appnmd  Aagnat  10, 
1908,  "An  act  flxlnf  the  ammal  lleoiae  fee  for 
retailing  or  vendina  ■pirltoona,  intoxicating,  or 
malt  llqaors.  In  Irwin  county  at  twenty  thooaand 
dollara,  and  to  provide  a  paialty  for  violating 
the  aame.  and  for  other  porpoMt,"  la  broad 
enough  to  provide  for  a  lloenee  fee  for  the  lale 
of  mich  ligaor  In  any  quantity. 

[Ed.  Note.— For  caaes  In  pidnt,  M*  dent  Dig. 
vol.  44,  SUtntee,  §  145,] 

8.  Sau— Objxct  or  Act. 

The  title  of  the  act  referred  to  Id  the  pr» 
ceffing  headnote  expreoaea  a  leglelatlve  Intent  to 
regulate  the  aale  ol  qilrltuona,  IntoxleatlnK,  or 
malt  liguora  In  Irwin  coonty,  and  the  teriitiirr 
of  incoiporated  towna  located  in  that  county  u 
within  the  proTialong  of  the  act. 

[Bd.  Note.^ror  casea  inpoint,  eee  Gent  Dig. 
tcL  44,  Stattttea,  ||  140.  ITL] 

4.  SAin—BKPUIr- IirtniTSIRElFr  PlOTUnONS. 

Whenever  the  I^tielature  paaaea  an  act 
and  appliea  Its  provUona  to  the  entire  territory 
of  a  coun^,  Inconsiateat  proviiioDs  In  the  char- 
ter of  an  Incorporated  town  located  within  that 
county  are  repealed  by  neoeaaary  implication. 

[Ed.  Note.r-For  caaea  In  point,  eee  Gent  IHg. 
voL  44.  Statutaa.  H  22», 

8.  SAK>  —  LOOAIi  IiAW  —  IlfTOZICATIRO  LlQ- 
UOB0. 

Tbe  item  In  the  Political  Code  1885,  |  421. 
"To  aell  Uquora.  925.00,"  and  the  provleioos  of 
the  ■ame  Code,  H  1619,  1585,  15R0,  1537,  1538. 
vm  and^die  Penal  Code  1800,  H  481.  438, 
are  to  be  omatrued  In  part  materia ;  and  when 
construed  together  they  will  not  be  rwarded  as 
preacrlblng  nidi  a  general  law  for  the  license 
of  spirituous,  intoxicating,  or  malt  lignora,  and 
fixing  a  license  fee  to  aell  tbe  aame,  the  existence 
of  which  will  preclude  the  General  Assembly 
from  enacting  a  local  law  fixing  the  license  fee 
in  a  named  county,  on  the  grouoa  that  such  local 
law  la  violative  of  tliat  cuuae  of  the  Constitu- 
tion which  dedarea  that  "no  apccial  law  ehaU 
be  enacted  In  any  case  for  which  proviiMtm  has 
been  made  by  an  existing  general  law.** 
0.  Sahk— Pabtiai.  Intauditt. 

So  much  of  the  Irwin  county  llquw  act,  ap- 
proved August  10,  1906,  as  incluoes  domestic 
wines  In  the  category  of  the  liquors,  the  sale  of 
which  may  be  licensed  by  the  county  authorities, 
ie  InoperatiTe,  because  tiie  wine  act  (Acta  1904, 
p.  08),  conferring  on  munlcipaliti&i  the  power  to 
license  tbe  sale  of  domestic  wines  in  quantities 
of  not  less  than  a  quart,  not  to  be  drunk  on  the 

E remises  within  the  manlclpality,  is  a  general 
LW.  Inasmuch  as  this  unconstitutional  feature 
may  be  disassociated  from  the  act  without  in- 
terfering with  tbe  general  leeislatire  design,  the 
local  act  will  not  be  held  void  in  its  entirety  on 
this  account 

7.  Ck»ifinEBCn  —  RRanLATion  or  Intebotatx 
ComixBcs. 

The  fifth  section  of  the  Irwin  county  ItQnor 
act  discriminates  against  wines  made  ontslde 
of  the  state,  but  tbe  effect  of  tbe  omission  to 
exempt  from  license  wines  made  outside  of  the 
state  is  not  to  render  the  act  Invalid,  but  to 
place  all  wines  on  the  same  baab  whether  made 
within  or  without  the  state. 

8.  Intoxicatiko  Lxquobb— Leoikbe— Pbohib- 
invB  Fn. 

The  presiding  Judge  allowed  the  defendant 
to  Introaoce  evidence  to  support  his  plea  that 
the  license  fee  fixed  in  the  act  was  so  large  as 
to  be  prohibitive,  and  that,  therefore,  the  local 
act  contravened  tbe  constitutional  provlsiim  for- 
Udding  special  Iqlalation  whm  then  ia  an  «- 

6eS.EL-S8 


Istlng  general  law,  tIs.,  tbe  goiecal  loeal  option 
liquor  law.  Even  if  a  legislative  act  can 
declared  onconstituUonal  Ev  tbe  finding  o 
lury  Ml  the  facts  of  a  partuntlar  caae,  ois  evi* 


liquor  jaw.  Even  if  a  Jegwlatlve  act  can  _  be 


tbe  finding  of  a 


^-  -  anbrnltted  did  not  naoeaaarily  constnln 
a  flodbig  that  the  lloenie  fee  was  prolilbitory. 

(fi^llabus  by  the  Oonrt) 

Error  from  Superior  Court,  Inrls  Ooonty; 
3.  H.  Martin,  Judge. 

T.  &  Glorer  mm  coDTictad  of  a  violation 
of  the  llqvor  law,  and  bringa  error.  ASmed. 

Tbe  ^alntltE  In  error,  T.  8.  OIotct,  was 
tried  for  the  offenae  of  selling  llqoor  wltbottt 
a  Ucenae,  under  an  Indictment  framed  npon 
a  special  statute  approved  Angast  10,  1906. 
entitled  "An  act  fixing  the  annual  license  fee 
for  retailing  or  vending  splrltaone,  Intoxl- 
catlnf,  ot  malt  liquors,  In  Irwln  coun^  at 
twoity  tbousand  dollars,  and  to  provide  a 
penal^  for  violating  the  same,  and  for  other 
pnrposes."  Acts  of  1906,  p.  430.  This  act 
provided  tiiat  from  and  after  Its  passage 
"ttM  annual  license  fee  to  retail  or  vend  apliv 
Ituoos,  intoxicating  or  malt  llqnon.  In  any 
quantity.  In  the  county  of  Irwin,  In  tills 
Rtate^  or  In  tbe  Incorporated  eltlei,  tovrnt  or 
villacee  in  tald  county,"  should  be  $20,000, 
and  that  "ntitbw  llie  county  anfliorlttea  In  tlw 
county  of  Irwln,  nor  the  munidpal  autturl- 
ttea  of  any  Incorporated  d^,  town  or  Tillage 
In  tald  county  irwln,  [sfaoold]  grant  or  la- 
Boe  llcenae  to  any  person  to  retail  or  Tend 
aplrltuoQB,  IntoKlcatlng  or  malt  liquors  In  any 
quantity  anywhere  la  said  county  of  Irwln, 
until  tbe  [>eraon  applying"  tor  a  license  should 
pay  "Into  the  comity  treaaury  said  llcenee 
fee  of  twenty  tbouaand  ddlant"  and  glTe  the 
bond  and  take  the  oath  "required  by  law  tor 
retallera  of  aplrltnooB  liquota,"  and  otber- 
wlse  comply  with  "the  general  law  In  refer- 
ence to  the  retailing  or  voiding  of  luch 
llqoors;  and  any  Ucouw  granted  or  Imed 
without  the  paymeat  ot  aald  twenty  thonaand 
dollara,  and  without  a  full  oompllanee  with 
the  requirements  of  tills  act  and  the  genwal 
law  [should]  be  null  and  void.*"  The  act  also 
set  forth  flw  following  prorialonB!  The 
"words  'si^rltnoUB,  malt  or  Intmcatlng  liq- 
uors,' as  used  in  thla  act,  shall  becoostmed  to 
mean  and  «nbrace  all  and  eroiy  kind  of 
distilled  spirits,  malt  liquors,  wines,  bewe, 
ddera  and  drlnka,  which,  if  drank  to  ezceas. 
will  produce  intoxication.  •  •  •  It  ahall 
be  unlawful  for  any  pttsiHi,  hlmadf  ot 
agttit,  tfther  directly  or  indirectly,  to  mAl, 
barter,  exchange,  famish  or  supply  spirit 
U01U,  inttslcatloir  or  malt  liquors  In  any 
qnantlt7  In  aald  eoonty  ot  Irwln  tor  a  Tain* 
able  consideration,  or  to  glTe  away  any  such 
llqnora  for  the  purpose  at  Inducing  trade, 
without  flrat  paying  said  llcenae;"  but  "no- 
thing In  this  act  shall  be  construed  to  pre^ 
Tent  tbe  sale  or  to  require  said  annual  li- 
cense fee  fbr  tbe  sale  of  domestic  whies,  made 
In  said  county,  or  ftxr  the  sale  of  wine  fw 
sacramental  purpoaee."  The  act  further  iwo- 
vided  that  any  Tlolatlon  of  its  prorlilokia 
should  be  a  misdemeanor,  and  should  be  pun- 
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isfaable  as  such.  The  IndlctmeDt  charged 
that  the  accused,  od  the  11th  day  of  August, 
1906,  "with  force  and  arms,  and  -without  the 
license  from  the  proper  authority  authorized 
by  law  to  grant  Ucenae  for  the  sale  of  such 
liquors  in  said  county  of  Irwin,  and  witliout 
liavlng  paid  Into  the  county  treasury  of  said 
comity  of  Irwin  the  license  fee  of  $20,000  as 
required  by  the  local  act  of  the  Legislature 
approved  August  10.  1906,  and  without  a 
license  from  the  corporate  authorities  of  any 
town  or  city  Issued  in  accordance  with  the 
provisions  of  said  local  act  of  the  Legislature, 
whereby  lawful  authority  to  grant  such  11- 
COTse  is  vested  in  such  corporate  authorities, 
did  unlawfully  sell  and  vend  certain  quanti* 
ties  of  whisky,  alcoholic  liquors,  mixtures  of 
such  liquors,  and  malt  liquors,  contrary  to 
the  laws  of  said  state,"  etc.  The  accused  de- 
murred to  the  indictment  g^rally,  on  the 
ground  that  It  set  forth  no  penal  offense, 
and  also  specially,  because  It  failed  to  al- 
lege a  sale  of  liquor  by  retail  or  In  a  qnantl* 
ty  less  than  a  quart*  and  because  the  act 
which  the  accused  vnu  t^argefl  with  violat- 
ing was,  for  various  reasons  assigned,  un- 
constltutloDaL  By  way  of  special  plea  the 
accused  set  np  the  defense  that  the  license 
fee  of  $20,000  was  prohlbltlT^  and  ther^re 
the  local  act  of  1906  was  unconstitutional, 
being  In  its  practical  effect  and  operation.  In 
direct  conflict  with  the  general  local  option 
law.  The  demurrer  was  ovonuled,  and  the 
case  was  submitted  to  the  presiding  Judge 
for  determination  without  a  Jury,  upon  an 
agreed  statement  of  facts  and  certain  evi- 
dence which  the  accused  offered,  in  connec- 
tion with  bis  statement,  to  show  that  the 
business  of  selling  liquor  In  Irwin  county 
could  not  be  successfully  carried  on  If  bur- 
dened with  a  license  fee  such  as  was  pre- 
scribed by  the  local%ct  In  the  agreed  state- 
ment of  facts  It: was  admitted  that  the  ac- 
cused did  on  the  date  charged  In  the  Indict- 
ment, without  first  paying  the  llcoise  tee 
of  $20,000,  sell  at  retail  certain  splrltnoua  and 
other  intoxicating  liquors,  as  therein  charged, 
but  that  he  had  previously  obtained  a  liquor 
license  for  the  year  1906  from  the  town  of 
Fitzgerald,  granted  In  accordance  with  tbe 
terms  of  Its  charter,  and  had,  before  doing 
business  thereunder,  complied  with  all  the 
state  and  federal  regulations  then  of  forces 
The  Judge  found  that  the  accused  had  violat- 
ed the  provisions  of  tbe  act  of  1906,  and 
passed  sentence  upon  him  accordingly,  and 
exception  is  taken  to  this  finding,  as  well 
as  to  the  ruling  upon  the  demurrer. 

Haygood  &  Cutts,  Candler.  Thompson  & 
Hirsoh,  and  W.  I.  Heyward,  for  plaintiff  In 
in  error.  £L  D.  Graham,  Sol.  Gen.,  and 
Smith,  Bemer,  Smith  &  Hastings,  for  tbe 

State. 

EVANS,  J.  (after  stating  the  facts).  1. 
The  first  and  second  grounds  of  tbe  demurrer 
are  that  the  Indictment  sets  ftffth  no  of- 


fense, and  falls  to  all^  that  tbe  sale  of  In- 
toxicating liquors  was  by  retail  or  In  a  quan- 
tity less  than  a  quart  The  Indictment 
charged  the  offense  in  the  language  of  tbe 
local  act  fixing  the  license  fee  for  retailing 
or  vending  spirituous,  intoxicating,  or  malt 
liquors  in  Irwin  county,  and  fixing  a  penalty 
for  violating  the  same.  If  that  local  act  is 
not  unconstitutional  for  any  of  the  reasons 
assigned  In  the  demurrer  or  the  bill  of  ex- 
ceptions, then  an  Indictment  which  charges 
the  offense  defined  by  the  act.  In  the  lan- 
guage of  the  act,  where  the  description  of 
the  acts  alleged  as  constituting  the  offense  la 
full  enough  to  put  the  defendant  on  notice  of 
the  offense  with  which  he  Is  charged*  is  suf- 
ficiently ^ecific. 

2.  It  Is  insisted  In  tbe  demurrer  that  the 
local  act  Is  violative  of  Const  art  3,  t  7,  per. 
8  (GIv.  Code  1895,  {  5771),  in  this  respect: 
The  body  of  tbe  local  act  requires  a  license 
fee  of  $20,000  before  there  can  be  a  sale  of 
^Irituous  or  other  intoxicating  liquor  In  any 
quantity,  whereas  the  title  of  the  act  requires 
a  license  fee  only  of  retailws  or  dealers  who 
sell  In  quantities  of  less  than  one  quart ;  and 
the  intention  of  the  act,  as  disclosed  by  the 
body  thereof,  being  to  apply  Its  provisions  to 
all  sales,  this  purpose  is  fustrated  by  tbe 
limitation  in  the  title.  The  constitutional  pro- 
vision referred  to  reads:  "No  law  or  ordi- 
nance shall  pass  which  refers  to  more  than 
one  subject-matter,  or  oontains  matter  dif- 
ferent from  what  Is  expressed  In  tbe  title 
thereof."  To  stete  the  contention  concretely, 
it  is  that  the  title  In  these  words,  "An  act 
fixing  the  annual  license  fee  for  retailing  or 
vending  spirituous"  or  other  llqaors  In  Irwin 
county,  limits  the  act  In  Ite  application  to  a 
license  fee  for  the  sale  of  such  liquors  by  re- 
tall,  in  quantities  less  than  one  quart,  while 
tbe  body  of  the  act  fixes  tbe  "annual  license 
fee  to  retail  or  vend  spirituous  [or  other] 
liquors  in  any  quantity  in  the  county  of  Ir- 
win." The  soundness  of  this  attack  depends 
upon  the  Interpretation  to  be  given  to  the 
word  "vending,*'  as  used  In  the  title.  We 
cannot  say  that  "vending"  is  tbe  equivalent 
of  "retelling,"  as  used  In  the  title,  becaiue  to 
give  It  this  limited  significant  would  be  to 
transgress  the  familiar  canon  of  constructitm 
which  requires  that  some  effect,  If  possible, 
shall  be  given  every  word,  clause,  and  sen- 
tence of  a  statute.  To  vend,  in  ite  largest 
sense,  means  to  sell,  and  It  Is  qnlto  apparoit 
that  the  legislative  scheme  was  to  Impose 
a  license  fee,  not  only  on  the  retailer,  who 
sells  in  quantities  less  than  a  quart,  but  also 
upon  all  renders  or  sellers  of  intoxicating 
liquors,  irrespective  of  the  quantity  Involved 
In  the  sale.  When  this  construction  Is  given 
to  the  title,  the  body  does  not  contain  matter 
different  from  what  la  expressed  in  the  title 
of  the  act 

3.  It  is  also  urged  In  the  demurrer  that  the 
local  act  Is  further  opposed  to  the  constitu- 
tional provision  quoted  In  the  preceding  dlvi- 
Biou  of  this  <9lnloii,  in  this  req^ectt  Tb» 
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body  of  the  local  act  forbids  tiw  aale  of  Ib- 
tozlcatlng  Uqnor  In  any  mnnlc^l  corpora- 
tion, unless  the  Ucense  fee  be  first  paid, 
wb^eas  the  title  ot  the  act  applies  only  to 
Irwin  county ;  and  as  the  exlstlns  lav  of  the 
Btate  excepts  municipal  corporations  of  conn* 
ty  license,  tbe  true  meaning  and  intent  of  the 
title  of  the  act  is  tbat  the  same  applies  only 
to  those  portions  of  Irwin  county  lying  out- 
side of  municipal  corporations,  and  therefore 
the  body  of  the  act  contains  matter  dltteroit 
ftom  that  which  Is  expressed  In  tbe  title,  to 
wit,  so  much  of  the  body  of  tbe  act  as  un- 
dertakes to  make  It  awIj  to  municipal  cor^ 
porations  In  fbe  county  of  Inrin.  Tbe  mani- 
fest purpose  of  tbe  act  Is  to  fix  a  license  fee 
for  tlie  sale  ct  spirituous  or  other  intoxlcat- 
iag  liquors  In  Irwin  county.  The  General 
Assembly  plainly  expressed  Its  intent  to  r^- 
ulato  the  sale  in  a  designated  territory,  and 
that  territory  embraces  the  whole  county  of 
Irwin.  As  the  whole  must  Include  all  the 
parts,  the  terrltorr  embraced  in  IncOTporat- 
ed  towns  located  within  the  confines  of  the 
county  must,  of  necessity,  come  within  the 
operation  of  the  act  The  argumentatlTe 
statement  In  tbe  demuirw  that,  under  exist- 
hig  law,  municipal  corporations  are  e«!ept- 
ed  from  the  operation  of  county  license  will 
be  notieed  elsewhere  In  this  <q;^lon,  snd  we 
will  attempt  thore  to  show  that  the  laws 
which  except  Incoiitorated  towns  and  dtles 
are  Qtedal,  and  not  general,  In  character, 
and  tbat  there  was  no  obstacle  to  prevent  tbe 
Le^tflatnre  from  passing  a  local  lav  for  an 
entire  county,  eCtectlTe  both  In  urban  and 
Donnrban  territory. 

4.  The  local  act  Is  said  to  be  obnoxious  to 
paragraph  IT,  {  7,  art  8,  of  the  Constitution, 
which  ia  as  follows:  "No  law,  or  section  of 
the  Code,  shall  be  amended  or  repealed  by 
mere  reference  to  Its  title,  or  to  the  nnmber 
of  the  section  of  tbe  Code,  but  the  amending 
or  repealing  act  shall  describe  the  law  to  be 
amraded  or  repealed,  as  well  as  the  altera- 
tion to  be  made."  It  Is  contended  that  the 
effect  of  the  local  act  is  to  practically  repeal, 
or  at  least  to  mat^ally  amrad,  section  40 
of  the  act  of  December  2,  1896.  (Acts  1896, 
pp.  157,  168),  incorporating  the  city  of  Fitz- 
gerald, In  Irwin  county,  wherein  exclusive 
authority  was  given  to  the  mayor  and  coun- 
cil to  regulate  and  control  the  sale  of  in- 
toxicating liquors  in  that  dty;  and  that  the 
effect  of  the  local  act  Is  farther  to  practically 
repeal,  or  at  least  materially  amend,  the 
Political  Code  of  1896,  «  421  (which  fixes  the 
covmty  charge  for  license  to  sell  liquors  at 
$25),  and  tbat  neither  the  act  incorporating 
Fitzgerald  nor  this  section  of  the  Political 
Code  is  In  any  way  referred  to  or  described 
In  the  local  act  As  baa  been  previously  in- 
dicated, the  local  act  is  applicable  to  the 
whole  county.  Whenever  th6  Legislature  en- 
acts a  local  act  and  applies  Ito  provisions 
to  tbe  «itii«  territory  of  a  county,  Inconsls- 
tmt  provisions  In  a  charter  of  an  Ineoxpwat- 


ed  town  located  within  tbat  county  are  re- 
pealed by  necessary  implication.  Turner  v. 
Mayor  of  Forsyth,  78  Ga.  683,  8  8.  B.  649; 
Strauss  v.  Mayor  of  Waycroas,  97  Qa.  476, 
2B  8.  B.  829.  Upon  the  oiactment  of  the 
local  law  fixing  the  license  fee  for  the  sale 
of  intoxicating  liquors  In  tbe  county  of 
Irwin,  the  charter  provisions  of  the  cl^  of 
Fitzgerald  giving  that  municipally  exclusive 
power  to  grant  licenses  and  regulate  tbe  sale 
of  Uqum-  in  that  city  was  superseded  by  the 
local  act  With  reference  to  the  criticism 
that  the  effect  of  the  local  act  will  be  to 
repeal  or  amend  the  Code  section  reteneCL  to, 
we  wilt  now  attempt  to  demonstrate  that 
this  Code  section  Is  not  a  general  law,  but 
only  special  In  its  scope  and  effect,  and  for 
this  reason  It  was  competent  for  the  Legisla- 
tore  to  enact  another  local  law  for  Irwin 
county.  A  similar  contention  was  presented 
in  the  case  of  Saseer  v.  Martin,  101  Oa.  447, 
29  S.  B.  278,  but  It  is  Insisted  by  the  counad 
for  the  plaintiff  In  error  that  the  decision 
therein  announced  Is  not  to  be  regarded  as 
having  any  application  to  the  present  case, 
because,  it  was  made  with  reference  to  tbe 
law  as  It  existed  in  1879,  the  date  of  the 
passage  of  the  Bnllocb  county  license  act, 
and  before  tbe  L^lslatnre  effected  a  com- 
plete change  In  its  policy  as  to  tbe  granting 
oC  liquor  licenses  by  county  autlualtleB. 

B.  The  question  dealt  with  and  disposed  of 
in  the  Sasser^BCartln  Cas^  supra,  was  wheth- 
w,  at  the  time  of  the  passage  of  the  act  of 
Sf^tMnber  6, 1879,  providing  for  tbe  granting 
of  licenses  to  sell  intoxicating  liquors  in  tbe 
county  of  Bulloch,  ttiere  was  any  genwal  law 
on  the  subject  of  llcmstog  tbe  sale  of  snch 
liquors  with  which  that  act  came  into  con- 
flict In  reaching  the  decision  announced  In 
that  case,  the  public  laws  of  the  state  with 
regard  to  the  sale  of  totoxicating  liquors,  as 
embraced  in  the  C^e  of  1882,  were  looked 
to  and  considered  as  controlling  the  ques- 
tion then  In  hand.  Since  1882,  tbe  public 
laws  regulating  tbe  sale  of  Intoxicating  liq- 
uors tn  this  state  have  been,  in  certain  re- 
spects, amended  and  amplified.  By  an  act 
approved  December  22, 1884,  to  amend  section 
1419  of  the  Code  of  1882,  persons  desiring 
to  sell  spirituous  liquors  in  any  quantity 
less  than  a  gallon  were  required  to  apply 
to  the  proper  authorities  for  a  license.  Acts 
of  1884-85,  p.  42.  Prior  to  that  date,  provi- 
sion was  made  only  for  the  granting  of  li- 
censes to  sell  spirituous  liquors  at  "retail" 
(Code  of  1882,  §  1419);  that  Is  to  say.  In 
quantities  of  less  than  one  quart  (Id.  S 
1424;  Belaer  v.  State,  79  Ga.  327.  329,  4  S. 
B.  257).  Under  an  act  approved  October  16, 
1885.  9tl11  further  amending  section  1419  of 
the  Code  of  1882,  provision  was  made  that 
before  any  license  should  be  granted,  the 
applicant  tb«tfor  should  present  to  the  or- 
dinary tbe  written  consent  of  10  <tf  the 
nearest  bona  flde  residents  (five  of  whom 
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lOiould  be  treehoIdenO  llTlns  neuert  to  the 
place  of  btulnefls  wbere  nch  vplrituons  U4- 
uors  were  to  be  sold,  but  that  this  addltton- 
al  requlrem»t  of  tiie  applicant  Should  not 
be  nnd^rstood  to  apply  to  the  licouing  of  the 
sale  of  liquor  In  Incorporated  towns  or  cities. 
ActB  of  1884r-85,  pp.  69-GO.  In  other  -words, 
an  applicant  for  a  license  who  desired  to 
sell  outside  of  an  Incorporated  town  or  city 
was  required,  as  a  condition  precedent  to 
getting  a  llcmse,  to  exhibit  to  the  ordinary 
the  written  consent  of  10  of  the  nearest  resi- 
dents to  his  proposed  place  of  business,  as 
provided  by  that  act  No  other  change  In 
the  then  exlsUng  law  was  thereby  made.  In 
1890,  the  General  Assembly  passed  an  act 
declaring  that  "It  shall  be  unlawful  for  any 
person,  firm  or  corporation  In  this  state,  to 
sell  spirituous,  vinous  or  malt  liquors  In  any 
county  or  Tillage  thereof,  In  any  quantltyt 
without  first  obtaining  a  license  from  the  au- 
thorities now  authorized  by  law  to  grant 
license  for  the  sale  of  such  liquors  by  retail; 
and  the  Taws  now  In  force  In  this  state  with 
reference  to  the  granting  of  license  to  re- 
tall  dealera  In  spirituous,  vinous  and  malt 
liquors  in  the  several  counties,  and  the  pen- 
alties attached  for  the  violation  of  the  same, 
are  hereby  made  applicable  to  dealers  who 
sell  In  any  quantity  whatever;  provided, 
that  nothing  In  the  act  shall  be  bo  construed 
as  to  Interfere  with  municipal  laws  regulat- 
ing the  sale  of  ^Irituous  liquont,  by  whole- 
sale or  otherwise,"  nor  to  "Interfere  with 
existing  laws  in  regard  to  the  sale  of  domes- 
tic wines."  Acts  of  1880-01.  vol.  1,  p.  128. 
This  act  merely  penalised  the  sale,  without 
llcenso,  of  any  kind  of  intoxicating  liquors 
(with  an  exertion  as  to  domestic  wlnesj. 
In  any  quantity  whatever,  in  any  county  of 
this  state  or  village  thereat.  It  did  not  pre- 
scribe how  licenses  should  be  securedt  sua 
make  any  change  in  ttie  existing  law  as  to 
the  granting  of  licenses;  moieovert  It  a- 
preasly  declared  its  purpose  was  not  to  super- 
sede or  disturb  any  mnnldpal  lav  regulating 
the  sale,  by  wbolaale  or  otherwise,  <tf  eplr- 
Itoous  U<[uorB,  nor  to  snbetltnte  any  change 
of  policy  with  T^ard  to  the  sale  of  domestic 
wines.  In  oonstmlng  this  act,  it  was  said, 
in  Hardlson  r.  States  95  Oa.  837,  22  S.  B. 
081 :  "If  the  selling  is  done  in  an  Inoorpraated 
dty,  town  or  village,  the  municipal  authori- 
ties of  whim  have  authority  to  grant  liquor 
licensor  the  license  must  be  obtained  from 
those  authorities;  if  elsewhae,  it  must  be 
obtained  from  the  county  authorltiea.'*  In 
none  of  the  acts  passed  ^nce  the  Oode  of 
1882  has  there  been  any  atteoq^t  to  amend, 
or  in  any  way  modify,  section  1422  thereof, 
which  expressly  declared  that  none  of  the 
provisions  of  the  then  existing  law  respect 
lag  the  granting  of  licenses  by  the  ordinary, 
should  "apply  to  any  corporation,  town  or 
dty,  which  by  charter  has  power  to  grant 
licenses,  provided  the  fees  tor  licenses  are  at 
least  as  much  In  said  dty  as  are  requited 


by  law  &i  the  connty.**  The  amount  of  the 
prescribed  licenn  fee  was  (20.    Oode  of 

18S2,  S  529. 

But  it  is  insisted  that  the  law  relating  to 
the  granting  of  liquor  licenses  underwent  a 
radical  change  In  the  compilation  of  the  new 
Code  of  1895  and  its  adoption  by  the  General 
Assembly.  Chapter  8  of  the  thlrteaith  title 
of  the  Political  Oode  of  1895  (page  416)  deals 
with  the  subject  of  "liquor,"  and  section  1519 
of  article  1  thereonder  Is  headed,  "License  to 
Sell.  How  Obtoined."  It  first  provides  that 
application  must  be  made  to  the  ordinary  (or 
county  oommlsslono-s,  If  there  be  a  board  of 
conuniralonera),  who  shall  have  power  to 
grant  or  refuse  the  application.  Next  comes 
the  requirement  Introduced  by  the  act  of 
1885,  respecting  the  written  consent  of  10 
bona  fide  residents  to  the  granting  of  the 
license,  followed  by  the  proviso  "that  this 
section  shall  not  apply  to  incorporated  towns 
or  cities."  Apparently,  the  term  "section" 
refers  to  the  section  of  the  Oode  In  which 
It  is  used  (section  1519);  but,  if  so,  then  the 
power  of  the  county  authorities  to  grant  11- 
cwises  Is  limited  to  territory  not  Included 
within  any  Incorporated  town  or  dty.  Irrespect- 
ive of  wliethar  the  mnnldpal  anthorltiee  have 
or  have  not  power  to  grant  a  license.  The 
express  declaration  to  the  contrary  contoined 
In  section  1422  of  the  Code  of  1882  is  not 
however,  omitted  from  the  chaptar  <m  the 
subject  of  liquor,  but  Its  ptedse  language  is 
to  be  found  in  article  3,  which  takes  up  the 
subtitle  of  "regulating  the  sale  of  liquors."  ' 
PoL  Code  1895.  S  16S8.  The  first  of  the  sec- 
tion under  that  article  (section  1685)  declares 
that  no  one  shall  sell  any  Intoxicating  liq- 
uors. In  any  quantity.  In  any  county  or  vil- 
lage in  this  state,  without  first  obtaining  a 
license ;  the  not  section  deals  with  the  oath 
to  be  token  by  voidera  <tf  qtlrltnona  llqnws 
.In  any  quantity;  aectlon  1B3T  dedaree  tibat 
a  Uctfise  shall  not  authorise  the  prason  to 
whom  It  Is  leaned  to  sell  at  more  than  one 
place  In  the  oOnnty;  and  tin  following  sec- 
tion (brought  forward  from  the  Code  of 
1882)  aa^  t3iat  **Baid  proriaiona  do  not  ap- 
ply to  any  corporation,  town,  or  dty,  which 
by  diarter  has  power  to  iprant  licenses."  eta 
The  **aaiA  provlshms"  are  not,  assuredly, 
only  thoee  embraced  in  the  section  Immedi- 
ately preceding;  for  it  cannot  be  assumed 
that  the  inteat  was  to  allow  a  vender  to  sell  j 
at  more  than  one  place  In  a  dty,  imder  one  I 
and  the  same  license,  upon  payment  of  but 
one  license  fee,  nor  would  time  be  any  rea- 
son, simply  because  he  was  operating  nnder  ! 
a  municipal  license,  for  relieving  him  from 
taking  the  oath  referred  to  In  section  1536;  | 
while  It  would  be  absurd  to  attribute  to  the  \ 
codlflers  or  the  General  Assembly  any  Inten-  j 
tlon  to  dedare  that  the  provisions  of  sec-  i 
tlon  1685  should  not  aK>Iy  to  a  munldpality 
having  power  to  grant  licenses,  since  this 
would  be  the  equlvalmt  of  saying  it  should 
not  be  unlawful  for  a  person  to  sell  tntox- 
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IcatlDg  llqnon  therein  "wlthoot  ftprt  obtain* 
lug  a  llceoM."  ObTlonily  It  cannot  be  con- 
cluded that  the  IntenUon  waa  that  none  ot 
the  preceding  prOTlslona  of  article  3  should 
be  held  to  apply  to  rach  a  municipally,  if 
*^e  fees  tor  liceiiBea  [were]  at  least  aa  much 
In  aald  city  as  are  required  by  law  In  the 
<!Oimt7."  The  only  reaaonable  concluBlon  to 
be  drawn  la  that  there  wae  a  legislative  In- 
tent to  except  a  certain  clan  of  municipali- 
ties (upon  a  stated  cwdltlon)  from  the  opera- 
tion of  the  general  schone  adopted  for  fix- 
ing a  license  fee  for  the  sale  of  Intoxicating 
Hquora,  providing  how  and  tqwn  what  con- 
ditions a  license  conld  be  obtained,  and  "reg- 
nlating  the  sale  of  liquors'*  In  varloua  par^ 
tlcnlara.  TUa  general  scheme  Is  set  forth 
In  chapter  8,  but  from  the  anomalous  posi- 
tion which  section  1538  occupies,  relatively 
to  those  proTislons  it  most  have  been  to* 
tended  to  qualify,  it  Is  evid«it  that  we  can- 
not, with  any  degree  of  certaloty,  arrive  at 
the  true  intent  of  the  Legislature  without 
resorting  to  the  expedloit  of  looking  to  the 
declaration  of  that  Intent  made  In  the  vari- 
ous acts  passed  by  the  Oeneral  Aas^bly 
since  the  Gode  of  1882,  and  reading  them  in 
connection  with  the  law  as  It  then  stood  and 
as  It  Is  now  expressed  in  the  Code  of  1006. 
This  course  is  proper  to  be  pursued  when 
there  la,  in  the  codl0catlon  of  a  atatnt^  more 
or  less  unc«>tainty  of  Intent  or  ambiguity  in 
expressing  that  intoit  Smith  v.  Evans.  125 
Oa.  112,  68  S.  E.  6S9.  It  Is  proper  to  pur- 
sue this  course  In  the  present  instance,  be- 
canse,  considering  in  pari  materia  the  vart- 
otis  provleions  of  the  Code  of  1905  relattos 
to  the  granting  of  liquor  lIcenBes  and  the 
r^rulation  of  the  liqnor  traffic,  It  Is  evident 
that  the  scheme  of  the  General  Asannbly  was 
not  to  make  certain  mnnldpalltieB  In  "wef* 
counties  "dry,"  nor  to  limit  the  power  of  the 
county  authorities  over  the  granting  of  II- 
cenaes  to  territory  not  Included  In  any  mu- 
nicipality. (See,  also.  In  this  connection, 
PoL  Oode  188S,  H  420,  421,  1521.  1S22; 
Poi.  Code  1885,  H  431,  483).  If  this  was 
the  legislative  scheme,  there  would  have  been 
no  occasion  for  preserving  and  Incorporating 
Into  the  new  Code  the  provision  embraced  In 
section  1422  of  tiie  Oode  of  1882;  aceptlng 
from  the  operation  of  the  public  laws,  re- 
jecting tbe  granting  ot  licenses,  such  mu- 
nicipalities as  had  power  to  Issue  licenses, 
upon  the  express  condition  tiiat  these  mn- 
nldpalltieB should  exact  from  the  seller  as 
a  Uceiue  fee  at  least  aa  much  as  that  to  ha 
exacted  by  the  county  authorities  for  a 
conntr  lle^Sfc  Lo(A:lng,  then,  to  the  law  aa 
it  stood  when  the  new  Oode  was  OHnplled, 
we  find,  that;  with  the  exception  of  the  cor^ 
porato  limita  of  a  particular  class  of  mn> 
nlclpalltiei,  the  territory  within  which  the 
county  authorities  were  onpowered  to  grant 
licenses  embraced  the  oitlre  county,  as  well 
the  minn  dlstricte  which  were  incorporated 
m  dtisa  or  towns  as  the  rural  districts  which 
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were  q^rsely  peopled  and  were  under  less 
rigid  police  protection. 

The  misleading  proviso  contained  in  the 
Political  Cods  188S,  1 1619,  "that  this  section 
shall  not  apply  to  Incorporated  towns  or 
cities,"  donbtiess  waa  the  result  ot  an  effort 
on  the  part  of  the  ccdlflers  to  adhere  as  close- 
ly as  possible  to  the  precise  language  of  the 
amending  act  of  1885  (Acts  of  1884-85.  p.  59), 
rather  than  the  result  of  an  attempt  to  arrive 
at  the  true  meaning  of  that  act  It  was  awk- 
wardly expressed.  In  that  it  proposed  to 
amend  section  1419  of  the  Code  of  18^  by 
Inserting  therein  a  certain  requirement  to  t>e 
made  of  the  applicant  for  a  liquor  license, 
with  the  proviso  that  "this  act  shall  not  apply 
to  Incorporated  towns  or  cities."  It  was  not 
proposed  that  the  sectiMi  as  amended  should 
set  forth  the  provision  that  It— the  section- 
should  not  apply  to  any  municipality.  Had 
this  been  done,  the  section,  aa  amended, 
would  have  been  in  hopeleas  conflict  with  the 
succeeding  section  of  the  Code  (section  1422), 
which  nmtained  an  exception  of  a  specified 
class  Dt  towns  and  cities  under  a  stated  con- 
dition, and  which  was  logically  the  section  to 
be  amended  or  repealed  In  the  event  II  was 
Intended  that  the  license  law  should  have  no 
application  to  any  municipal  corporation. 
That  the  codlflers  did  not  understand  that 
this  section  was  In  any  way  amended  or  re- 
pealed Is  evidenced  by  the  tact  that  ite  lan- 
guage was  Introduced,  without  change  of  a 
syllable,  as  section  1538  of  the  Political  Code 
of  1896.  It  simply  got  misplaced;  it  was 
neither  overlooked  nor  neglected,  but  waa  as- 
signed to  a  place  In  the  Oode  where  Ita  mean- 
ing was  obscured.  In  view  of  these  consid- 
erations, it  cannot  fairly  be  said  that  the 
codlflers  misinterpreted  the  existing  law  and 
evolved  a  new  scheme  for  granting  liqnor  li- 
censes which  has  met  with  the  approval  of 
our  General  Assembly,  so  that  tbere  has  thus 
come  about  a  change  In  the  law  which  we 
must  recognise  and  feel  constrained  to  en- 
force. Indeed,  any  change  in  the  law  brought 
about  by  Ito  codification  Is  not  one  which  re- 
flects a  different  scheme  or  policy  adopted 
by  the  Legislature  but  one  which  has  eo  con- 
fused and  involved  the  law  as  It  existed  that 
Ite  meaning  cannot  be  gathwed  f  khu  a  read- 
ing ot  the  new  Oode  without  resort  being  had 
to  extrinsic  evidence  of  the  le^E^slatire  will. 

As  has  been  already  pointed  out  the  policy 
with  regard  to  granting  liquor  licenses  has 
undergone  no  essential  transmutation  since 
the  Code  of  1882  or  the  rendition  of  the  de- 
cision In  the  Basser-SIartin  Gasfr  In  fact 
in  paaslng  recent  local  l^islation  affecting 
Tariona  sections  of  the  state,  the  decision 
in  that  case  has  evidently  been  looked  to 
and  relied  on  by  the  Oeneral  Assembly  In 
shaping  Ita  policy  ot  regulating  the  sale  of 
liquors  in  communities  where  different  condi- 
tions prevail,  or  there  Is  a  difference  of  sen- 
timent upon  the  Tital  qnestitm  of  how  the 
sltnatkm  should  be  met  That  ded^n  ts 
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not  binding  as  autborlty  upon  this  court, 
haTing  been  concurred  In  by  only  five  Justices. 
But  tMs  bench,  as  now  constituted,  is  well 
content  to  let  It  stand  as  a  precedent,  for  the 
reasoning  of  Mr.  Justice  Little,  who  pro* 
nounced  It,  Is  more  than  persuasive,  and 
rests  upon  familiar  rules  of  statutory  con- 
struction wblch  may  no  longer  be  questitmed. 
In  undertaking  to  arrive  at  the  purpose  of 
the  General  Assembly — whether  the  legisla- 
tive Intent  was  to  deal  with  the  granting  of 
liquor  licenses  by  a  general  law  or  by  way 
of  special  enactment — -we  are  bound  to  at- 
tribute to  the  members  of  that  body  a  knowl- 
edge  of  our  fundamental  law  on  the  subject 
of  legislation,  and  an  abiding  purpose  to  ob- 
serve the  constitutional  restrictions  by  which 
they  are  to  be  governed.  Bearing  this  in 
mind,  we  cannot  conclude  that  the  General 
Assembly  sought,  under  the  guise  of  a  gen- 
eral law,  to  make  a  purely  arbitrary  dasslfl- 
cation  of  mimidpal  corporations,  assigning 
some  cities  and  towns  to  a  class  of  communi- 
ties made  up  largely  of  mral  districts,  and 
assigning  other  municipal  corporations  of 
precisely  the  same  character  to  an  altogether 
different  cla»i  to  be  added  to  or  depleted  at 
the  l^lslative  will  by  special  enactment  By 
a  general  law,  provision  could  constitutional- 
ly be  made  for  the  granting  of  llqnor  licenses 
in  all  rural  districts  where  the  sale  of  liquor 
was  authorized ;  such  an  exercise  of  police 
power  could  Dot  be  attributed  to  any  design 
to  make  an  arbitrary  distinction  between  ter- 
ritory lying  within  the  limits  of  a  munidpal- 
Ity  and  torltory  lying  adjacent  to,  or  remote 
from,  an  Incorporated  town  or  city.  Where 
municipal  government  has  been  established 
and  protection  against  violence  and  lawless- 
ness has  be^  specially  provided  tor,  condi- 
tions may  be  far  diffo^t  from  those  which 
prevail  In  sparsely  settled  territory  In  the 
immediate  Ticlnlty,  where  ample  police  pro- 
tection against  the  evils  resulting  from  In- 
temperance can  hardly  be  provided.  Bo,  also, 
a  general  law  might  be  passed  to  r^nlate  the 
sale  of  liquor  In  all  municipalities  in  the 
state,  or  perhaps  In  all  those  having  more 
than  a  given  number  of  Inhabitants,  or  In  all 
which  naturally  belong  to  a  particular  class 
which  for  any  substantial  reason,  is  distin- 
guishable from  another  class  of  cities  or 
towna  in  which  the  same  conditions  do  not 
exist  But  manifestly  the  General  Assembly 
did  not  have  in  mind  any  such  logical  scheme 
of  classlQcation,  and  it  Is  much  to  be  doubted 
that  our  lawmakers  have  ever  entertained 
the  Idea  that  It  was  possible,  by  a  statute 
operating  alike  throughout  the  entire  limits 
of  this  state,  which  has  much  territory  and  Is 
peopled  by  a  community  divided  In  sentiment 
upon  almost  every  question  connected  with 
the  liquor  traffic,  to  deal  with  all  the  com- 
plexities which  have  arisen  out  of  the  di- 
versity of  local  opinion  regarding  the  restric- 
tions which  should  be  placed  upon  the  sale 
of  Intoxicating  beverages. 
6.  The  conBtItntl<ma11^  of  the  local  act  la 


further  assailed  on  the  ground  that  it  is 
antagonistic  to  paragraph  1,  S  4,  art  1,  of 
the  Constitution,  which  declares:  "Laws  of 
a  general  nature  shall  have  uniform  opera- 
tion throughout  the  state,  and  no  special 
law  shall  be  enacted  in  any  case  for  which 
provision  has  been  made  by  an  existing 
general  law" ;  in  that  the  local  act  applies 
to  all  wines  except  those  which  are  express- 
ly excepted  by  section  6  thereof  (domestic 
wines  made  In  Irwin  county  and  wines  for 
sacramental  purposes),  and  so  much  of  the 
act  as  applies  to  domestic  wines  other  than 
those  excepted  constitutes  a  special  law  In 
a  case  for  which  provision  has  been  made  by 
general  laws,  to  wit,  the  wine  acts  of  1877 
and  1904— Acts  of  1877,  p.  88 ;  Acts  of  1904. 
p.  08.  The  wine  act  of  1877  does  not  appear 
to  have  been  codified  In  elth^  of  the  Codes 
adopted  since  Its  enactment,  but  its  omiMlon 
therefrom  does  not  have  the  effect  of  re- 
pealing the  act.  The  general  scope  of  the 
wine  act  is  to  make  lawful  the  sale  of  do- 
mestic wines  at  wholesale  and  in  quantities 
of  not  less  than  one  quart,  notwithstanding 
any  provisions  of  law  requiring  a  license  or 
oath  or  other  regulation  or  o(mdItlon,  pro- 
hibition or  penalty,  to  the  contrary.  The 
wine  act  of  1904  confers  upon  the  author- 
ities of  an  Incorporated  town  or  city,  within 
the  limits  of  the  town  or  dty.  and  the  cchd- 
mlssloners  of  roads  and  revenues  or  or- 
dinary (as  the  case  may  be)  without  the 
limits  of  all  incorporated  towns  or  cities, 
the  power  to  grant  license  to  the  manufac- 
turers of  dMnestIc  wines  made  from  grapes, 
berries,  or  fruits  purchased  by  them  or 
grown  on  lands  owned,  leased,  or  rented  by 
them,  to  retoll  the  same  In  quantities  not 
less  than  a  quart,  and  not  to  be  drunk  on 
the  premises  where  sold,  and  to  fix  the  li- 
cense at  such  price  as  these  authorities  may 
see  proper.  It  would  be  foreign  to  the  dis- 
cussion of  the  point  In  hand  to  rater  Into 
any  extended  analysis  of  these  two  acta  to 
determine  whether  they  are  conflicting  In 
any  wise  or  what  effect  the  latter  act  may 
have  on  the  first  This  fact  is  worthy  of 
note,  that  neither  act  is  designed  to  operate 
on  sales  In  quantities  less  than  one  quart 
In  Papworth  v.  State^  103  Ga.  86,  31  S.  E. 
402,  It  was  held  that  domestic  wines  were 
Intoxicating  liquors,  and  that  while  the  wine 
act  of  1877  was  of  force  the  (General  Assem- 
bly could  not  constitutionally  vary  its  provi- 
sions In  any  locality  In  Geo^ia  by  special 
legislation.  This  ruling  was  applied  to  the 
local  act  up  for  consideration  in  that  case, 
wblch  prohibited  the  sale  of  intoxicatlog 
liquors  In  a  certain  county.  The  local  pro- 
hibitory act  was  held  to  be  void  because  the 
legislative  purpose  was  to  totally  prohibit 
the  sale  of  intoxicating  liquors  In  the  county, 
and  this  could  not  be  constitutionally  done, 
because  of  the  wine  act  of  1877.  Other  local 
prohibitory  laws  have  been  pronounced  on- 
coimtitutlonal  for  the  some  reason.  Orlffia 
V.  Eaves,  114  Ga.  65,  39  S.  B.  913,  and  dU- 
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tlons.  In  these  cases  the  local  prohibitory 
acts  were  declared  void  on  the  principle  that 
the  wtwle  leglslatlre  scheme  was  defeated 
by  the  imconstltntloDal  feature  of  the  fli>eclal 
law.  The  local  act  before  as,  considered  as 
a  license  regulation  of  Intoxicating  liquors, 
has  for  Its  purpose  the  regulation  of  the 
sale  of  liquor  and  for  the  raising  of  revmne 
for  the  county.  If  there  had  been  no  attempt 
to  exc^t  domestic  wines  of  any  character, 
the  local  act  would  not  have  beoi  rendered 
uQconstltntlonal  because  of  the  wine  act  of 
1877,  for  an  intention  will  be  Imputed  to  the 
Legislature  to  »iact  local  license  laws  only 
for  the  sake  of  such  Intoxicating  liquors  as 
could  not  be  lawfully  sold  without  a  license. 
Roberta  t.  State,  114  Ga.  Ml,  40  S.  E.  7S0. 
This  Is  in  accord  with  a  well-recognteed  rule 
of  statutMy  construction.  See  1  Lewis'  Sutb. 
Stat.  Con.  I  298.  But  the  local  act  for  Irwin 
county  undertakes  to  deal  with  the  subject  of 
putting  a  liccDBe  fee  upon  sellers  of  domestic 
wines,  and  excepts  only  vacti  wines  as  are 
made  In  the  county;  so  the  act  Is  In  coj> 
fllct  with  the  gmeral  wine  act  of  1877.  At- 
tention Is  also  called  to  the  fact  that  the 
wine  act  of  1904  Is  a  graeral  law,  and  the 
contention  is  urged  that  the  local  act  con- 
fllcts  with  its  provisions,  as  it  prohibits  the 
license  by  county  authorities  of  the  sale  of 
wine  In  quantities  of  not  less  than  a  quart, 
and  not  to  be  drunk  on  the  premises  where 
sold,  within  the  limits  of  an  Incorporated 
town.  Let  this  be  granted,  still  it  does  not 
follow  that  the  whole  legislative  scheme  Is 
defeated,  so  much  of  the  act  as  Is  constitu- 
tional may  not  be  enforced.  The  purpose 
was  to  regulate  the  sale  and  Impose  a  llc^ise 
tax,  and  not  to  prohibit  the  sale  altogether. 
The  license  tax  was  laid  upon  the  sale  of  all 
kinds  of  intoxicating  beverages  except  do- 
mestic wines  made  In  the  county  of  Irwin 
nnd  wines  sold  for  sacramental  purposes; 
and  If,  for  any  reason,  the  license  cannot  be 
required  of  any  seller  who  deals  in  wlues 
exclusively,  there  is  no  reason  for  supposing 
the  Legislature  would  not  have  been  willing 
to  Impose  the  restrictions  upon  the  sale  of 
other  Intoxicants  unless  all  wines  except 
as  expressly  provided  should  also  come  under 
those  restrictions.  To  enforce  so  much  of  the 
local  act  as  Is  constitutional  will  not,  we 
are  sure,  defeat  the  general  scheme  which 
the  Legislature  had  in  mind,  but  will  give 
effect  to  that  scheme,  save  as  to  matters  of 
minor  Importance  which  can  be  disassociated 
therefrom  without  doing  violence  to  It 

7.  It  is  farther  contended  that  the  excep- 
tions contained  in  the  fifth  section  of  the 
local  act  is  discriminatory  and  excludes 
from  Its  operation  all  wlues  except  such  as. 
are  made  in  the  county  of  Irwin  and  wines 
sold  for  sacramental  purposes,  and  Is  there- 
fore an  effort  to  regulate  commerce  among 
the  several  states,  which  Is  forbidden  to  the 
states  by  the  Constitution  of  the  United 
States.  The  failure  to  Include  within  the 
escepttoi  ot  -wiam  whldt  ml^t  be  sold  with- 


out a  license  wines  made  outside  the  state 
Is  a  discrlmlnaticm  against  wines  made  be- 
yond the  state.  The  effect  however,  Is  not 
to  render  the  act  Invalid,  but  to  place  all 
wines  on  the  same  basis,  whether  made 
within  or  without  the  state. 

8.  And,  lastly.  It  Is  contended  that  the  evi- 
dence shows  that  the  license  fee  Is  so  large 
that  It  amounts  to  prohibition,  and  therefore 
the  act  contravenes  tbe  constitutional  pro- 
vision forbidding  special  legislation  where 
there  Is  an  existing  general  law  on  the  sub- 
ject-matter, the  general  law  being  the  local 
option  liquor  law.  The  presiding  judge  al- 
lowed the  defendant  to  Introduce  evidence  to 
support  his  special  plea  raising  this  point. 
Speaking  for  myself,  I  know  of  no  principle 
of  law  which  allows  a  legislative  act  to  be 
declared  unconstitutional  by  tbe  finding  of 
a  Jury  or  of  the  trial  Judge  on  the  facts  of  a 
particular  case.  Tbe  constltutionBllty  of  an 
act  Is  purely  a  question  of  law — a  question 
of  construction  of  the  statute  and  the  Con- 
stitution, to  ascertain  agreement  or  conflict 
of  the  former  with  the  latter.  But,  as  the 
propriety  of  this  mode  of  attack  on  the  con- 
stitutionality of  the  act  Is  not  under  review, 
we  will  simply  look  to  the  evidence  to  see  If 
It  demanded  a  finding  that  a  $20,000  license 
fee  would  necessarily  amount  to  a  total  pro- 
hibition of  the  traffic.  We  do  not  think  tbe 
evidence  was  such  as  to  constrain  such  a 
finding  of  fact,  and  we  cannot  reverse  the 
Judgment  because  tbe  court  reached  the  con- 
clusion that  the  license  fee  was  not  prohibi- 
tory. 

Judgment  affirmed.  All  the  JustlceB  con- 
cur. 


STATE  V.  TROTMAN. 
(Supreme  Court  of  North  Caiollna.  Dec.  4, 

looe.) 

COMHEBCI— InTEBSTATG  COMMEKCE — SaI^  OT 

Goons— License  Laws. 

Orders  for  drugs  and  patent  niedicinea  were 
taken  by  an  agent  of  a  nonresident  drug  com- 
pany, and  forwarded  to  and  accepted  by  the  lat- 
ter at  Its  place  of  business  In  another  state. 
Each  order  was  separately  wrapped,  with  the 
name  of  tbe  ourcbaser  marked  thereon,  and  all 
were  packed  in  one  crate  and  shipped  to  defend- 
ant, another  agent  of  the  drag  company.  In 
North  Carolina,  who  delivered  the  packages  to 
the  purchasers  In  their  original  form.  Held, 
that  tbe  transaction  constituted  irterstate  com- 
merce, and  that  defendant  was  therefore  not 
liable  for  selling  or  oSerins  to  sell  patent  medi- 
cines and  drufta  without  having  obtained  a  li- 
cense, in  violation  of  Rerlsal  1905,  SS  B160» 
5151. 

SBd.  Notew— IPor  easss  in  polnL  sm  Oent.  Dig. 
.  lOf  Commerce,  i|  KM,  106;  100.] 

Appeal  from  Superior  Court;  Franklin 

County;  Long,  Judge. 

O.  A.  Trotman  was  Indicted  for  unlawful- 
ly selling  and  offering  patent  medicines  and 
drugs  for  sale  without  a  license,  and  from 
an  order  directing  a  verdict  of  not  guilty 
the  Btftto  appeals.  Affirmed. 
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Ibe  Attomej  Omeral,  tor  tbe  State.  W. 
H.  TirbOTOu^  iTn  for  a]n>ellw^ 

HOKB,  7.  Defendant  was  Indicted  toe  nn- 
lawfally  Belling  and  offering  to  sell  patent 
medldnes  and  drags  without  having  obtained 
license  so  to  do^  contrary  to  the  proTlBlons 
of  8ectl(ms  0150  and  5161,  Rerlsal  1905.  On 
the  trial  the  jury  rendered  a  special  verdict, 
which  flstftblldied  that  certain  citizens  of 
Fra^in  conntr,  each  acting  for  himself  and 
within  two  years  before  finding  the  bill  of 
Indlctmtfit,  gave  certain  orders  for  medicines 
on  the  Standard  Dmg  Company,  of  Spartan- 
burg. 8.  OL;  that  the  orders  were  procured 
by  H.  S.  Newman,  an  agent  of  the  said 
drag  company,  and  same  were  to  be  deliver- 
ed to  the  parties  at  Yonngsvllie,  N.  a;  that 
the  orders  were  forwarded  to  the  drug  com- 
pany, and  rec^ved  and  accepted  by  them  at 
their  place  of  bnsiness  In  Spartanburg,  S.  G., 
and  were  shipped  by  tbe  company  to  O.  A. 
Trotman,  tbe  defendant  and  ageat  of  the 
company  at  Wake  Forest,  N.  O.;  that  each 
package  was  wrapped  In  s^arate  parcel,  with 
the  name  of  the  purchaser  marked  thereon 
for  Identification,  and  same  were  then  packed 
In  one  crate  and  shipped  to  defendant,  who 
dlstrlbnted  same  to  the  purchasers;  that  each 
package  was  delivered  In  its  original  form 
to  the  parly  for  whom  It  was  intended ;  and 
that  defendant,  at  that  time,  neither  had, 
nor  had  applied  for,  license  as  required  by 
the  secUons  referred  to.  Upon  these  facts 
the  coart  was  of  opinion  that  the  d^mdant 
waa  not  gnil^,  and  so  advised  tbe  lory,  who 
therenptm  rendered  a  verdict  of  not  guilty, 
and  state  excepted  and  appealed. 

It  has  been  frequently  decided  that  the«e 
license  taxes  and  the  penalties  Imposed  to 
secore  their  collectlMi  are  Inoperative  against 
one  who  la  at  the  time  engaged  in  Interstate 
commerce;  and  on  the  facts  established  by 
tbe  special  verdict  we  think  It  clearly  ap- 
pears that  the  defendant  was  eo  engaged 
at  the  time,  and  that  the  Judge  below  cor- 
rectly advised  and  directed  the  Jury  as  to 
tbe  law.  The  case  of  Oaldwell  v.  North  Car- 
olina, 187  n.  &  622,  2S  Sup.  Ot  229,  47  L. 
Ed.  886,  Is  decisive  of  the  question  presented 
and  meets  every  snggestlon  that  can  be  urged 
in  support  of  the  prosecution.  In  this  case 
pictures,  frames  etc,  ordered  by  purchasers 
In  GreoiBbno,  N.  C  ttom  a  house  In  cailca- 
gi^  were  sent  this  house  to  their  agent  In 
Qreaisboro,  who,  after  ptoperlf  placing  the 
pictures  In  the  frames,  delivered  the  same  to 
the  perswa  who  had  made  the  order  and 
for  whom  they  were  Intended.  In  holding 
a  license  tax,  Imposed  by  ttie  board  of  al- 
dermoi  of  tbe  dty  of  Oreeiiaboro^  nncon- 
Btltnttonal  as  jvohlbited  by  tbe  cnnmeree 
clause  of  the  fedwal  Constitution^  the  court 
said,  quoting  from  Bobblna  t.  Taxing  Dis- 
trict, laO  n.  S.  480,  7  Bop.  Ot  582.  30  Lw  Ed. 
604:  **A  State  cannot  impose  taxes  on  pnp^ 
erty  Invorted  teom  another  atato  and  not  be* 
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come  a  part  of  tbe  omnmaoi  mass  oi  prc^erty 
therein."  And  tn  i^ply  to  a  pooltlon  that 
the  statute  made  no  dlscrlmlnatl<m,  as  to  tbt 
burden  Imposed,  between  dealers  within  or 
without  the  state,  tbe  court  said,  quoting 
from  Brennan  t.  TltDSvlUe^  168  U.  S.  288^  14 
Sup.  Ot  829,  88  L.  Bd.  71»:  '*Bat  that  does 
not  meet  the  dlffienlty.  Interstate  commerce 
cannot  be  taxed  at  all,  even  though  tbt  same 
amount  <^  tax  Shonld  be  laid  tm  domestic 
commerce  as  m  that  which  la  carried  on  sole* 
ly  within  the  state."  And  to  a  dlstlnctl<ni, 
suggested  In  the  opinion  of  the  state  Sni»«ne 
Court  then  under  review,  that  tbe  transac- 
tion had  ceased  to  be  Interstate  omnmwce 
because  the  shipment  had  been  made  to  an 
agent  ot  the  nonreddent  cmnpany,  who  re* 
celved  the  goods  shipped  to  him  In  Oreens- 
boro,  N.  C.,  <^>aied  the  boxes,  assM^  tbe 
pictures  and  frames^  and,  after  putting  than 
together,  delivered  them  to  the  purchasers, 
the  court  said:  "Nor  does  the  fact  that 
these  articles  were  not  shipped  SQ;)arately 
and  directly  to  each  Individual  purchaser, 
but  were  sent  to  the  aguit  of  the  vendor  at 
Greensboro,  who  delivered  them  to  tbe  pur- 
chasers, deprive  the  transaction  of  Ite  char- 
acter as  Interstate  commerce.  It  was  only 
that  the  voidor  used  two.  Instead  of  one, 
agency  In  the  delivery.  It  would  seem  evi- 
dent that  if  the  vendor  had  sent  the  articles 
by  an  express  company,  which  should  collect 
on  delivery,  such  a  mode  of  delivery  would 
not  have  eubjected  the  transaction  to  atato 
taxation.  The  same  could  be  said  if  the  t^- 
dor  himself  or  by  personal  agent  bad  carried 
and  delivered  the  goods  to  the  pnrcbaso'. 
That  the  articles  were  sent  as  freight  by  rail- 
road, and  were  received  at  the  railroad  sta- 
tion by  the  agent,  who  delivered  them  to  the 
respective  purchasers.  In  no  wise  changes  the 
character  of  tbe  commerce  as  Interstate." 

This  decision  has  been  several  times  reaf- 
firmed and  applied  to  cases  In  this  and  other 
Jurisdictions,  aud  fully  sustains  the  ruling 
of  the  Judge  on  the  facte  established  by  the 
verdict  Kehrer  v.  Stewart  197  U.  8.  60, 
25  Sup.  Ct  403,  49  L.  Ed.  668 ;  Range  Oo.  v. 
Campen,  185  N.  0.  506,  47  S.  658;  Stone 
T.  State,  117-  Ga.  292,  AH  a.  H.  740:  In  re 
Spain  (a  a)  47  Fed.  208.  14  T..  R.  A.  97. 
There  Is  no  rarer,  and  the  Jndgmmt  below 
Is  affirmed. 

No  error. 


STATE  V.  LEWIS. 

(Supreme  Court  of  North  Carolina.  Nov.  21, 

1906.) 

L  CBDnKAi.  Law— VxHUB— LTNOHmo— Stat- 

UTOBT  PBOVIBION. 

Laws  1893,  p.  440,  c  461,  whidi  defines 
and  fixes  &  puialty  for  the  crime  commonly 
known  as  "lynching,"  is  broagbt  forward  into 
various  sections  of  tbe  RevisaJ  of  1005  under 
the  appropriate  sabheads.  Section  3698  (sec- 
tion 1  of  the  original  act),  preceded  by  the  word 
**lyBdiiag("  dsAnss  the  oBoiae  commoaly  ■» 
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known  wtUurat  ttatiu  that  the  crime  is  "lynch- 
tot"  and  aectioa  8233  (aectlon  4  of  the  onctoal 
act),  preceded  the  same  word,  givee  the  an- 
perior  eoort  of  an  adjoinlnc  conntr  jnriadiction 
ot  the  "crime  ol  hwadagr  with  pcoriidona  for 
Inveftlsatlon  to  tu  nand  jury  of  anch  adjoin- 
inf  conntT.  HeM,  that  the  icattered  sectiona 
fixed  tba  prooedore  for  the  crime  as  fully  ai 
thouh  it  waa  exprwaly  deOned,  and  heoc*  an- 
thor&ed  an  Indlcnmnt  hr  a  grand  jury  o<  an 
adjoinlnf  eonnt7. 

Z  SjUra— COMSTITDTIONAUrT. 

ReTiaal  1905.  {  3233,  aatfaorizInK  an  in- 
dictm«it  for  lyndiliw  to  be  brought  by  the  grand 
jnrj  of  a  connty  adjoining  the  one  where  the 
crime  waa  conunltted.  la  not  an  Improper  exar- 
dse  of  leglslatiTe  power. 

(Ed.  Notp.— For  caaei  In  point,  let  Cent.  IMg. 
Td.  14.  Criminal  Law,  <  m] 

&  IirOTCTHZKT— UonOR  TO  QTTASH— -PLEA.  XH 

ABATranirf. 

The  proper  method  for  attaclring  an  Indict- 
ment aa  oefectiTe,  in  that  th«  crime  waa  com- 
mitted in  another  coonty,  la  by  a  plea  In  abate- 
ment,  rather  than  a  motion  to  qnnsh. 

[Ed.  Note.— For  eaaea  in  point,  aee  Cent.  Dig. 
ToL  27,  Indictment  and  uiftwmation,  H  ^So, 
481.] 

4.  CORBPIUOT— iNDICnDBRT— SnmOIKIVOT. 

Beriaal  1906,  {  8698,  provlden  for  the  pun- 
iihment  of  any  one  who  shall  "nmspire"  to 
enter  a  Jail  for  the  purirasa  of  lynching.  An  in- 
dictment cba^ied  that  defendant  and  "others" 
conspired  to  enter,  etc.  field,  that  the  indict- 
ment was  not  defective  for  failing  to  name  the 
others  in  the  conspiracy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  la  Conspiracy,  U  80,  SS,  87.1 

Brown,  X,  diaaentlng  in  part 

jlppeal  from  Saporlor  Court;  UnioB  Ooon* 
ty;  Shaw,  Jndge. 

Prosecution  of  Zdie  Lewis  for  lynchlag. 
From  an  order  QDashlng  the  bill,  the  state 
appealiL  BanmO. 

The  defendant  was  indicted  in  said  conn^ 
upon  ttie  fbDowIng  bill: 

"North  Carolina  Superior  Court  Union 
Ctonnty,  Jnly  Special  Term,  1806.  The  Jurors 
for  the  Btate  upon  their  oath  present:  That 
Zeke  Lewis  and  others,  late  of  the  county 
of  Anson,  on  Oie  28th  day  of  May,  in  the 
year  of  onr  Lord  one  thousand  nine  hundred 
and  six,  with  force  and  arms,  at  and  In  the 
eonnty  aforesaid,  unlawfully,  wickedly,  wlll- 
fnlly,  and  fdloiUousIy  did  coaqtlre  tc^etber  to 
break  and  enter  ttie  common  Jail  of  Anson 
county,  the  place  of  confinement  of  prisoners 
(^rged  with  crime,  fbr  the  purpose  of  lynch- 
ing, Injuring,  and  killing  one  John  V.  John- 
son, a  prisoner  confined  In  said  Jail,  diarged 
with  the  crime  of  murder,  against  the  form 
of  ttie  statute  In  sndi  case  made  and  against 
the  peace  and  dignity  of  the  state.  And  the 
jurors  for  the  state,  upon  their  oaths  afore- 
said, do  further  present:  That  the  said  Zeke 
Lewis  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  and 
In  the  county  aforesaid,  unlawfully,  willfully, 
and  feloniously  did  engage  in  breaking  and 
entering  the  common  Jail  of  Anson  county,  the 
place  of  conflnemmt  of  prisoners  charged 
with  crime,  with  intent  to  injure,  lynch,  and 
kill  one  J<dm  Y.  Johnson,  a  prisoner  con- 


fined In  BBld  Jail  charged  witb  llie  crime  of 
mni^lw,  against  tlie  form  of  the  statute  in 
snob  case  made  and  prorlded,  and  against  tbe- 
peace  and  dignity  of  the  state.  And  the 
JuTMi  for  the  state,  upon  tiielr  oaths  afore- 
said, do  further  present:  That  tlte  said  Zeke 
Lewis  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  and 
in  the  county  aforesaid,  unlawfully,  willfully, 
wickedly,  and  feloniously  did  Injure,  lynch, 
and  kill  one  John  T.  Johnson,  a  prisoner 
confined  in  tha  common  Jail  of  Anson  county, 
charged  with  the  crime  ot  murder,  against 
the  form  of  the  statute  In  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state.  Robinson,  SoUcltor."  The 
defendant  moved  to  quash  the  bill  "tor  the 
reason  that  it  appean  inxm  the  faoe  of  tbe 
bill  that  the  offenses  cbaiged  were  committed. 
If  at  all.  In  Anson  county,  and  there  is  no 
warrant  or  authority  of  law  for  finding  the 
Indlctmoit  or  trying  him  In  Union  ooonty ;" 
and  ahrn  to  q,uasb  tbe  first  count  in  the 
bill  because  it  charges  that  "the  defendant 
conspired  with  othm,"  wlthoat  naming  or 
charging,  "and  others  to  tlw  Jurors  unknown." 
Both  motions  were  allowed,  and  the  state 
excepted  and  appealed. 

Walter  Clark,  Jr.,  and  R.  B.  Bedwlne,  witb 
the  Attorney  General,  for  the  Stata  J.  A. 
Lockhart,  H.  H.  McLmdoo,  and  W.  J.  Coxe,. 
tor  Uie  defendant 

CLABK,  C.  J.  The  first  stetute  passed  In 
tbia  state  in  regard  to  lynching  was  chapter 
461,  p.  441,  Laws  1898.  Bach  prorWon  In 
that  act  has  been  bron^t  forward  and  In- 
corporated, with  very  sll^t  verbal  dianges, 
under  appropriate  heads  in  Bevlsal  1906. 
Section  1  of  said  act,  defining  lynching  and 
Imposing  tbe  penalty,  Is  now  Bevlsal  1905^ 
S  3698,  and  is  In  tbe  chapter  on  "Grimes," 
under  the  snUiead  "Public  Justice."  and  la 
as  follows: 

"3698.  Inching.  If  any  perstm  shall  con- 
spire to  break  or  enter  any  JaU  or  other 
place  of  confinement  of  prisoners  charged 
with  crime  or  under  sentence,  for  the  purpose 
of  killing  or  otherwise  injuring  any  prisoner 
confined  therein;  or  If  any  person  diall 
engage  in  breaking  or  entering  any  such  Jail 
or  other  place  of  confinement  of  such  prison- 
ers with  Intent  to  kill  or  Injure  any  prison- 
era,  he  shall  be  guilty  of  a  felony,  and  iq>on 
conviction,  or  upon  a  plea  of  gull^.  shall  be 
fined  not  less  than  five  hundred  dollars,  and 
imprisoned  in  the  State's  Prison  or  1h»  coun- 
ty Jail  not  less  than  two  nor  more  than  fif- 
teen years."   Laws  1898,  p.  440,  c.  461.  I  L. 

Section  2  la  now  Revisal  1906.  1  8200,  and 
provides  that  the  solicitor  shall  prosecute 
and  liave  the  prisoners  bound  over  to  the 
superior  court  of  an  adjoining  county.  Sec- 
tion-S  is  as  to  witnesses  testlfybig,  and  Is 
Revisal  1906.  S  8689.  Section  4  of  tbe  said 
act  of  1893  Is  Revisal  1906,  i  8288.  ha  the 
chapter  on  "Criminal  Froceedtngi^"  subhead 
"TcDue^'  and  reads: 


Digitized  by 


Google 


€02 


65  SOUTHEASTERN  REPOBTEB. 


(S.  C. 


"XI.  Venue.  3233.  Lynching.  The  supe- 
rior court  of  any  county  which  adjoins  the 
county  In  which  the  crime  of  lynching  shall 
be  committed  shall  hare  full  and  complete 
Jurisdiction  over  the  crime  and  the  offender 
to  the  same  extent  as  If  the  crime  had  been 
committed  In  the  bounds  of  such  adjoining 
county;  and  whenever  the  solicitor  of  the 
district  has  information  of  the  commission  of 
SQcb  a  crime,  It  shall  be  his  du^  to  furnish 
such  information  to  the  grand  juries  of  all 
adjolnhig  counties  to  the  one  in  which  the 
crime  was  committed  from  time  to  time  until 
the  offenders  are  brought  to  Justice."  Laws 
1888,  p.  440,  a  461,  I  4. 

Section  5,  as  to  witnesses  answering  ques- 
tions. Is  made  Revisal  1905,  S8  1638,  3201. 
Sections  6  and  7  are  the  same  as  Revisal  1005, 
SI  1288.  2826.  The  whole  of  chapter  461,  p. 
440,  Laws  1893,  Is  thus  In  the  RevlBal,  and 
Its  force  and  effect  Is  not  impaired  by  the 
fact  that  It  has  been  split  up,  and  Its  differ- 
ent sections  placed  under  appropriate  heads. 
It  seems  to  us  that  the  above  provisions  fully 
define  the  offense  Intended  to  be  repressed, 
and  designate  the  punishment  and  procedure. 
There  are  many  offenses  In  this  chapter  on 
"Crimes'*  which,  though  not  common-law  of- 
fenses, are  not  defined  save  by  using  the 
term  of  common  knowlet^,  as  "abandon- 
ment," "lynching,"  etc.  It  Is  not  necessary 
to  prescribe  that  an  act  is  a  misdemeanor  or 
felony ;  the  punishment  affixed  determines 
that  Revisal  1905,  S  3291 ;  State  T.  FWper- 
man,  108  N.  C.  772,  13  S.  B.  14. 

It  was  error  to  quash  the  bill  on  the  ground 
that  the  offense  was  not  committed  in  Union 
county,  which  Is  an  adjoining  county  to 
Anson.  Owing  to  the  prejudice  or  sympathy 
which  In  cases  of  lynching  usually  and  nat- 
urally pervades  the  county  where  that  offense 
is  committed,  the  Gmeral  Assembly,  upon 
grounds  of  public  policy,  deemed  It  wise  to 
transfer  the  Investigation  of  the  charge  to  the 
grand  Jury  of  an  adjoining  county.  Without 
some  such  provision,  an  indictment  could  rare- 
ly be  found  In  such  cases.  We  cannot  concur 
with  the  argument  that  such  provision  (Re- 
visal 1906,  S  3233)  iB  beyond  the  scope  of 
the  law-making  power  and  unconstitutional. 
The  L^slature  of  North  Carolina  has  full 
legislative  power,  which  the  people  of  this 
state  can  exercise  completely  and  freely  as 
the  Parliament  of  England  or  any  other  l^Ia- 
lative  body  of  a  free  people,  save  only  as 
there  are  restrictions  Imposed  upon  the  Legis- 
lature by  the  state  and  federal  Constitutions. 
In  the  very  nature  of  things,  there  Is  no 
other  power  that  can  impose  restrictions. 
When  the  Constitution  uses  the  words  "Jury" 
and  "grand  Jury,"  they  are  interpreted  as 
being  the  same  bodies  which  were  known  and 
well  recognized  when  the  Constitution  was 
adopted.  But  this  is  a  rule  of  ascertaining 
the  meaning  of  the  words,  and  not  a  restric- 
tion upon  the  power  of  the  Legislature  to 
make  provisions  as  to  venue,  and  the  like 
Incidental  mattery  which  In  no  wise  affect 


the  nature  and  composition  of  a  Jury  and 
grand  Jury.  Hence,  the  qualification  of  Ju- 
rors, the  number  of  challenges,  venue,  and 
other  similar  provisions  as  to  procedure,  are 
in  the  discretion  of  the  L^Isiature.  The 
legislative  power  can  be  restrained  only 
constitutional  provisions.  It  cannot  be  re- 
stricted and  tied  down  by  reference  to  the 
common  law  or  statutory  law  of  England. 
There  Is  nothing  In  the  common  law  or  stat- 
ute law  of  England  which  Is  not  subject  to  re- 
peal by  our  Legislature,  unless  it  has  been 
re-enacted  In  some  constitutional  provision. 
That  the  federal  government  Is  one  of  grant- 
ed powers  solely,  and  the  state  government 
Is  one  of  granted  powers  as  to  tbe  executive 
and  Judicial  d^artments,  but  of  full  legis- 
lative povren,  except  where  It  Is  restricted 
by  the  state  or  federal  Constitution.  Is  ele- 
mentary law.  This  Is  nowhere  more  clear- 
ly stated  than  by  Black,  Const  Laws,  H  100, 
101,  as  follows: 

"Sec.  100.  Under  the  system  of  govern- 
ment In  the  United  States,  the  people  of  each 
of  the  states  possess  the  inherent  power  to 
make  any  and  all  laws  for  their  own  gov- 
erance.  But  a  portion  of  this  plenary  l^s- 
latlve  power  has  been  surrendered  by  each 
of  the  states  to  the  United  States.  The  re- 
mainder la  confided  by  the  people  of  the  state, 
by  their  Oonstltntion,  to  their  representatives 
constituting  the  state  L^Islature.  At  the 
same  time,  they  Impose,  by  that  Instrument 
certain  restrictions  and  limitations  upon  the 
legislative  power  thus  delegated.  But  state 
ConstltutlonB  are  not  to  be  construed  as 
grants  of  power  (except  In  the  most  general 
sense)  but  rather  as  limitations  vpoia  the 
power  of  the  state  Legislature. 

"Sec  101.  Consequently,  the  Legislature  of 
a  state  may  lawfully  enact  any  law.  of  anj- 
character,  on  any  subject  unless  it  Is  pro- 
hibited. In  tiie  particular  Instance,  either  ex- 
pressly or  by  necessary  Implication,  by  the 
Constitution  of  the  United  States  or  by  that 
of  the  state,  or  unless  It  Improperly  Invades 
the  separate  province  of  one  of  the  other  de- 
partments of  the  government  and  provided 
that  the  statute  In  question  Is  designed  to 
operate  upon  subjects  wltbln  tiie  territorial 
Jurisdiction  of  the  state." 

That  eminent  authority,  Cooley.  Const  Lim. 
(Tth  Ed.)  126,  says:  "In  creating  a  legisla- 
tive department  and  conferring  upon  It  the 
legislative  power,  the  people  must  be  under- 
stood to  have  conferred  the  full  and  com- 
plete power  as  it  rests  In,  and  may  be  ex- 
ercised by,  the  sovereign  power  of  any  conn- 
try,  subject  only  to  such  restrictions  as  they 
may  have  seen  fit  to  Impose,  and  to  the  limi- 
tations which  are  contained  In  the  Constitu- 
tion of  the  United  States.  The  legislative 
d^artment  Is  not  made  a  special  agency  for 
the  exercise  of  specifically  defined  legislative 
powers,  but  Is  Intrusted  with  the  general 
authority  to  make  laws  at  discretion."  On 
the  next  page  he  farther  says  that  *^e 
American  Legislatures  mi^  ezerdse  the  I^a- 
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lattve  powers  which  ttie  Parliament  of  Great 
Britain  wlelOs.  except  as  restrictions  are  Im- 
poBed"  b7  some  Inhibition  In  the  state  or 
federal  CJonstltntlon;  bnt  the  Leglslatnre 
cannot  exercise  the  Judicial  and  execntlTe 
fonctlons  of  the  British  Parliament,  which 
Is  enpreme.  This  Is  a  clear  cnt  and  very 
exact  statement  Onr  L^slature  has  the 
same  legislative  power  as  the  British  Parlia- 
ment, except  where  some  legislative  power 
Is  expressly  denied  It  by  the  Constitution  of 
the  state  or  Union,  but,  nnlike  Parliament, 
it  cannot  exercise  judicial  or  executive  fnnc- 
tlona,  and  that  only  because  the  Constitution 
has  bestowed  those  functions  upon  the  other 
two  departments.  If  the  state  had  adopted 
no  Constitution,  as  was  tfie  case  In  Rhode 
Island  till  184S,  the  L^slature  would  have 
been  supreme,  as  In  England,  subject  only 
to  the  federal  Constitution,  and  there  Is  now, 
and  necessarily  can  be,  no  limitations  upon 
ttae  Legislature  save  those  expressly  Imposed 
by  the  state  and  federal  Constitutions,  as 
Judge  Oooley  well  says.  Under  the  North 
Carolina  Constitution  of  1776.  the  Legisla- 
ture elected  all  the  executive  officers  of  the 
state,  and  created  and  modified  at  will  the 
judicial  department  and  chose  its  officers. 
The  subsequent  changes  In  the  state  Constl- 
tutlon  have  put  the  other  two  departments 
upon  a  more  Independent  footing,  but  have 
not  added  any  other  Hmitntions  upon  the 
legislative  power  of  the  General  Assembly. 

It  has  long  been  the  statute  that  in  the 
Interest  of  justice  the  court  can  remove  any 
cause,  clvlt  or  criminal,  to  some  adjacent 
county  for  trial.  Revlsal  1906,  K  426-428.  If 
the  trial  before  the  petit  jury  can  by  I^s- 
latlve  authority  be  transferred  to  another 
county,  the  far  less  Important  matter  of  the 
venue  of  the  Inquiry  and  finding  by  the  grand 
jury  can  also  be  transferred.  In  fact  It  has 
often  been  provided  that  the  grand  Jury 
may  find  a  true  bill  in  certain  cases  where 
the  offense  was  committed  beyond  the  limits 
of  the  county,  as  wilt  be  seen  by  reference 
to  other  sections  of  the  subhead  In  which 
Revlsal  1905,  I  3033,  Is  found,  1.  e.:  *'3234. 
When  any  offense  Is  committed  on  waters  di- 
viding counties.  3235.  Where  assault  is  In 
one  county,  death  In  another.  8236.  Assault 
m  this  state,  death  In  another."  "3238.  Death 
In  this  state,  mortal  wound  given  elsewhere." 
"3237.  Person  In  this  state  injuring  one  in 
.mother."  Also  sections  3403  and  3404  as  to 
embezzlement  and  conspiracy  by  railroad  of- 
ficers confer  Jurisdiction  upon  any  county 
through  which  the  railroad  passes,  and  there 
are  still  other  statutes  giving  the  grand 
Jury  jarlsdlctldn  to  Inquire  as  to  offenses 
committed  out  of  their  own  county.  The 
Legislature  Is  not  likely  to  Increase  need- 
lessly the  instances  In  which  a  grand  Jury 
can  Inquire  Into  offenses  committed  out  of 
Its  own  county,  but  of  the  necessity  of  such 
statutes  the  General  Assembly  Is  sole  Judge. 
Up  to  1739,  IndlctmeotB  for  offenses  occurring 
anywhere  In  North  Carolina  were  cognizable 


by  a  grand  Jury  sitting  In  Chowan  county, 
at  Edenton.  In  that  year  the  renue  wa« 
changed  to  New  Bern.  Fnnn  1746  to  1806 
(for  60  years)  Indictments  were  found  In 
district  courts,  though  the  grand  jury  did 
not  sit  in  the  county  where  the  offense  was 
committed,  unless  that  happened  to  be  the 
county  In  which  the  court  was  held,  and 
this  Is  the  case  still  with  all  indictments  in 
the  federal  courts. 

If  It  were  possible  to  hold  that  the  Legis- 
lature cannot  shape  the  criminal  procedure 
of  this  state  to  provide  remedies  required  by 
the  exigencies  of  the  present  time,  unless  the 
same  remedies  had  been  found  to  be  neces- 
sary in  England,  and  had  occurred  to  and 
been  adopted  by  those  administering  Its  laws 
In  years  long  gone  by,  we  And  that  In  fact 
this  same  necessity  of  providing  for  the  in- 
vestigation by  the  grand  Jury  of  another 
county  had  been  there  provided  for  as  to 
many  offenses.  In  4  Bl.  Com.  303,  we  find 
that,  while  a  grand  Jury  could  not  usually 
inquire  as  to  offenses  committed  ont  of  their 
county,  by  legislative  authority  this  could 
be  done  in  very  many  Instances,  among  oth- 
ers: "Offenses  against  the  Black  Act  (0 
Geo.  I,  c.  22)  may  be  Inquired  of  and  tried 
in  any  coun^  In  England,  at  the  option  of 
the  prosecutor."  "So  felonies  in  destroying 
turnpikes,  etc.  (8  Geo.  II  and  13  Geo.  Ill, 
c.  84)  may  be  Inquired  of  and  tried  In  any 
adjacent  county,"  and  "murders,  whether 
committed  In  England  or  foreign  parts,"  may, 
by  virtue  of  83  Henry  VUI  be  Inquired  of 
and  tried  in  any  shire  In  England.  "Any 
felonies  committed  In  Wales  may  be  Indicted 
In  any  adjoining  county  In  England  (26  Hen- 
ry VIII,  c.  6)."  And  there  are  very  many 
similar  statutes  there  mentioned  which  were 
enacted,  like  the  above,  long  prior  to  the 
American  Revolution ;  thus  showing  that  the 
venue  of  offenses  cognizable  before  any  grand 
Jury  Is  a  matter  of  legislative  enactment 

In  1  Stephen,  History  Crim.  Law  In  Eng- 
land, 2TI,  it  Is  pointed  out  that  there  are  18 
exceptions  by  statute  to  the  rule  requiring 
an  indictment  to  be  found  by  a  grand  jury  of 
the  county  (the  first  having  been  enacted  as 
far  back  as  2  &  3  Edw.  VI),  and  he  says  their 
very  number  proves  "that  the  general  princi- 
ple which  requires  so  many  exceptions  is 
wrong."  And  on  page  278  that  distinguished 
Judge  and  author  adds:  "A  rule  which  re- 
quires eighteen  statutory  exceptions  and  such 
an  evasion  as  the  one  last  mentioned  In  the 
case  of  theft  (the  commonest  one)  is  obvi- 
ously Indefensible.  It  Is  obvious  that  all 
courts  otherwise  competent  to  try  an  offense 
should  be  competent  to  try  It  Irrespectively 
of  the  place  where  It  was  committed;  the 
place  of  trial  being  determined  by  the  con- 
venience of  the  court,  the  witnesses,  and  the 
person  accused.  Of  course,  as  a  general  rule, 
the  county  where  the  offense  was  committed 
would  be  the  most  convenient  place  for  the 
purpose."  England  has  about  the  same  area 
as  North  Carolina— 40  counties— and  a  far 
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denser  population,  now  more  than  30,000,000; 
North  Carolina  baa  nearly  2^  timea  aa  many 
conntlfla  (97)  and  abont  2,000^  people;  The 
PQpnIatloa  of  the  avurage  Kngllah  connty  la 
therefore  40  times  that  of  an  average  ooonty 
In  tiilB  itat&  If,  nererthdeaa,  the  public 
Int^eat  leQUIzaa  that  mat  In  Sngland  the 
finding  of  an  Indictment  ahall  not  be  re- 
stricted always  to  a  grand  Jory  In  llie  coonty 
where  an  ofTense  Is  committed,  for  a  stronger 
reastm  the  I/eglslatare  here  must  have  power. 
In  its  jndgmait»  to  change  ttie  nnne  In  tiie 
interest  of  juatlce^  with  our  unaller  counties 
and  qiano  populatltm.  The  Tcotue  of  a  grand 
Jury  "Is  a  matter  uoda  the  control  of  Uie 
Legtslatura."  State  t.  Woodard»  123  N.  a  710, 
31  &  XL  2ia  State  Patterson.  6  N.  a  448, 
Is  pnt  on  the  exiHrass  ground  that  the  statute 
did  not  give  the  grand  Jury  Jurisdiction  of  an 
offense  ocnnmttted  in  an  adjacrat  county,  aa 
had  been  the  case  under  the  prerlous  district 
system.  Besides.  If  tiiere  had  beaa  a  defect- 
ive venue,  the  remedy  was  by  a  plea  In 
abatement,  which  Is  practically  a  motlcni  to 
remove  to  the  county,  and  not  a 

motion  to  quash.  Bevtsal  IMS,  {  8239;  State 
V.  Carter,  126  N.  a  1012.  8B  S.  B.  691;  State 
V.  I^tle.  117  N.  a  801.  28  a  B.  476. 

It  was  also  orror  to  quash  tba  first  count 
The  Indlctmnit  is  against  Lewis,  and  In 
chafing  that  he  **coni^red  wltti  others* 
the  bill  fully  oompUea  with  Revlaal  190B.  i 
3008.  which  simply  provides  that,  "If  any 
person  aball  conq>lre  to  break."  ate.  It  was 
not  required  to  name  Qie  others,  or  to  diarge 
that  they  were  unknown.  The  word  "with 
othen^*  Is  tautology  and  mere  surplusage. 
The  "con"  in  the  word  ^'con^lre'*  embraces 
the  idea  that  It  la  an  act  done  "wlOi"  an- 
other or  otJiers.  Even  If  the  statute  had 
used  the  words  "wlt3i  others;'*  It  would  have 
been  sufllclait  to  redto  In  the  Mil  "with 
others,"  without  <^argli«  their  names  or 
that  they  wae  unknown.  Bevisal  1906,  | 
8260;  State  v.  Hill,  79  N.  a  668;  Stote  v. 
Cappa,  71  N.  a  90. 

Reversed, 

WALKER.  J.  I  concur  In  the  result 
readied  In  this  case  and  In  the  opinion  of 
the  CHIBF  JUSTICB,  except  la  so  far  aa  It 
la  therein  Impliedly  stetod  that  the  powers  re- 
served In  the  Constitution  by  the  people  may 
be  exercised  tbelr  representetivea  In  the 
Gmeral  Assembly.  My  opinion  Is  tiiat  the 
Legislature  has  <mly  the  powers  delegated 
to  it  by  the  pe<H;tle,  and  all  powers  not  so 
given  are  reserved  to  tire  people  themselves, 
Just  as  by  the  ninth  and  tenth  articles  of 
amendmeit  to  tiie  Ctmstitntitm  of  the  gen- 
eral government  It  Is  provided  that  the  oiti- 
meratlon  of  certain  rights  shall  not  be  con- 
atroed  to  deny  or  diverge  others  retained 
by  the  people,  but  tire  powera  not  delegated 
to  the  United  States  by  that  Instrument,  or 
prohibited  1^  It  to  the  states,  are  reserved  to 
the  states  respectively,  or  to  the  people.  The 
Constitution  Is  a  grant  of  qwdflc  powers^ 


and  not  a  restriction  upon  powers  granted, 
vrtiich,  but  for  that  restriction,  would  bo 
general  and  ploiary  in  tiielr  natora  Tha- 
powers  granted  are  to  be  enrdsed  only  as 
prescribed,  and  those  of  a  lei^Uattve  diarao- 
ter  tqr  the  General  Assembly;  but  all  not 
specially  granted  renin  In  with  the  people,  to 
be  afterwards  granted  or  withheld  by  them 
as  the?  may  deem  best  tor  the  public  wOlfare. 
In  tills  laq^  tile  language  of  tbs  CtmatttD- 
tlon  of  thia  state  ii  substantially  like  that 
of  tiie  Oonstttntlon  of  the  United  States,  so- 
far  as  they  both  confer  power  up<m  the  three 
departmente  of  govemmoit,  and  tor  this  rea- 
son they  should  receive  practically  the  samo 
construction.  The  legislative  power  ondw 
neltber  ia  unlimited,  vxoept  as  It  may  be  aald 
that  It  Is  not  to  be  restricted  so  long  as  tho 
Leglslatmre  moves  within  Ite  Intimate  orUt. 
The  worda  of  article  1,  aection  87,  It  aeems 
to  me.  could  have  no  force  under  any  othw 
constroction.  As  we  must  nlUmat^  con- 
strue that  Instrument  and  say  what  it  meana, 
we  should  be  exceedingly  cartful  to  aee  that 
no  power  la  taken  from  tiie  petvde  that  th^ 
have  not  given  In  their  Ctmstitutiaii.  but  ccm- 
flne  each  ot  the  d^iartmente  and  e^iy 
^lency  of  government  to  tte  particular  vhore 
of  action  asdgned  to  It  I  do  not  cue  to 
oxter  vpaa  a  discussion  of  the  question 
whetiier  the  Leglalatare  had  tiie  poww  to 
pass  the  act  under  which  the  Indictment  was 
found  In  tills  case,  and  therd^  to  authorise 
the  laying  of  the  venue  In  Utolon  county. 
Such  power  existed,  In  my  oplnlcm.  and  I 
am  content  to  rest  my  asaent  to  tiie  conclu- 
sion of  tiie  court  iqran  the  reasoning  and  the 
authorities  as  omtained  in  the  opinions  of  tho 
GHinar  justice  and  Mr.  JUSTICB  CON- 
NOR. Thla  power  ahould  be  confined  within 
reasonable  limits,  and  the  court  should  see 
that  it  Is  not  exercised  to  the  opprearion  of  tiie 
citlsen,  or  In  such  a  manner  aa  to  seriously 
Imperil  bis  natural  righta  There  la  no  sndi 
case  presmted  here.  Uy  only  purpose  In 
giving  eipresslon  to  my  views  at  all  is  that  I 
may  now  refer  to  a  mattw  which  is  not  dis- 
cussed In  the  opinion  of  the  court 

It  Is  suggested  that  the  Act  of  1898.  p.  440, 
c.  461,  as  bnni^  forward  In  Revlaal  190S, 
H  8238,  8608,  does  not  cover  this  caae^  as 
section  8688  does  not  define  tiie  crime  of 
lynching,  and  no  atatnto  can.  be  found  that 
creates  such  an  offense.  It  Is  therefore  ar- 
gued fnnn  that  premise  and  I  think  errone- 
ously, that  aa  section  8238  confers  Jurisdic- 
tion upMi  the  court  of  any  county  a^olniog 
tiuit  in  which  the  crime  Is  committed  wily  in 
those  cases  where  the  offaise  charged  Is 
"lyndiing,"  It  follows  that  titie  aecUcm  Is 
nugatory^-a  dead  letter  on  the  statute  book. 
It  will  be  strange  Indeed  If  the  Legislature 
had  made  so  great  a  mistake,  but  I  do  not 
think  It  haa.  Tlie  flrat  count  of  the  Indict 
ment  charges  tiiat  the  defendant  conspired 
with  others  to  break  and  enter  the  Jail  oi 
Anson  county  tor  tiw  purpose  of  lyndilng.. 
InJurlni^  and  killing  J<^  T.  Johnson,  a  prls- 
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oner  confined  therein  and  charged  with  tha 
crime  of  murder;  the  uc<nid  that  he  actnallT' 
^Ud  break  and  mter  the  Jail  for  the  same 
purpose;  and  the  third  that  after  ao  enterhiK 
be  did  lynch,  Injore.  and  kill  the  aald  prla- 
oner.  and  all  the  counts  In  the  bill  conclnde 
agalnBt  ttie  statute  and  also  at  common  law. 
When  we  examine  the  Berlsal,  we  find  sev- 
■eral  aectloiis  relatlDg  to  the  crimes  charged  In 
the  bill,  namAj,  sections  1288,  2826,  8200, 
3301,  32a^  «uid  8608.  Hie  arst  (section 
1288)  relates  to  the  costs  Incurred  in  the 
prosecution  of  parsons  conspiring  to  break 
and  enter,  or  for  breaking  and  entering,  a 
Jail  for  the  purpose  of  killing  or  Injuring  a 
prisonw  therein  confined.  The  second  (sec* 
tion  2826)  to  tlie  duty  of  the  sheriff  to  guard 
the  jail,  and  protect  prisoners  against  per- 
sons who  may  tbnaten  to  break  and  enter  it 
for  the  purpose  aforesaid,  and  prescribes 
hew  be  shall  proceed.  The  third  (section 
3200)  to  the  duty  of  the  solicitor,  and  pro- 
vides that  he  shall  canse  immediate  inresti- 
gation  to  be  made  before  a  Judge  or  other 
proper  cOtoa,  who  shall  bind  the  p^son 
found  to  be  probably  gollty  to  the  ensuing 
term  ot  the  superior  court  of  some  adjoin- 
ing county,  or  oranmlt  bim  to  the  jail  of 
said  county.  The  fourth  (section  8201)  to 
the  testimony  of  witnesses,  requiring  all  per- 
sons to  give  OTld&Ke  In  such  cases,  but  par- 
donii^  those  who  participated  In  the  crime. 
The  fifth  (section  8288)  confers  full  and  otmi- 
plete  Jurisdiction  upon  the  court  of  any  ad* 
Joining  county  to  indict  and  try  offends 
against  the  statute.  The  sixth  (section  869^ 
makes  It  a  felony  to  conspire  to  break  or  enter 
a  Jail  or  other  place  of  confinement  of  pris- 
ons charged  with  crime  or  under  sentence, 
for  the  pnxpoee  of  killing  or  Injuring  any 
prisoner  so  confined,  or  to  engage  in  break- 
ing or  QDtwlng  any  jail  or  like  place  with  In- 
teut  to  kill  w  injure  any  prisoner  therein 
confined,  and  fixes  the  punishment  These 
sections  were  all  taken  from  the  Act»  of 
1893,  p.  440,  ft  461,  but  they  are  not  arranged 
consecutive^  In  the  Bavlsal  nor  In  the  order 
in  which  they  appear  In  said  acta,  but  the 
sections  are  severally  assigned  to  their  ap- 
propriate titles  or  chapters  In  the  RevlsaL 
All  of  the  sections  except  those  numbered 
and  8686  have  special  r^er^ce  to 
the  crime  of  lynching,  but  thm  is  no  ofTense 
created  by  law,  and  known  or  designated  by 
that  name,  and  when,  Hierefore,  sections  8200 
and  8288  require  that  persona  guilty  of  that 
crime  shall  be  bonnd  to  the  superior  court 
■of  an  adjfrfnlng  eoonty,  and  indicted  and  tried 
In  ttiat  county,  we  are  unable  to  know  what 
the  Legislature  means,  unless  we  refer  to  the 
original  act,  which  makes  everything  plain. 
We  an  at  liberty  to  make  this  r^emce  be- 
eauw  file  statute  wlU  otherwise  be  IneapiAle 
■of  any  Intelligent  omttractlon.  It  Is  not 
oiUy  obscurely  worded  and  of  doubtful  Im- 
port, but  It  can  have  no  meaning  at  all.  where- 
as it  plainly  aivoAn  that  It  was  Intended 
to  have  aoow  meaning,  and  to  aecnre  tte  de> 


ttctlon  and  piueecutton  ef  a  very  dangorous 
dass  of  offoiders.  Shall  we  close  our  eyes 
to  the  only  source  from  which  we  can  secure 
light,  and  by  which  the  meaning  and  Intent 
win  be  made  manifest,  and  tiios  defeat  the 
legislative  will,  or  wball  we  torn  the  light 
on  that  we  may  see  and  know  what  was 
meantY  The  law  In  such  a  case,  I  think, 
permits,  and,  Indeed,  tfijoina,  that  the  latter 
course  should  be  takm.  U.  8.  v.  Lacher,  134 
n.  8.  624.  10  Sup.  Ot  626.  88  L.  Ed.  1080; 
The  Conqueror,  1U6  U.  S.,  at  page  122, 17  Sup. 
Ct  510,  41  L.  Ed.  037.  It  Is  a  general  rule  In 
the  construction  of  statutes  that  when  a  pro- 
vision of  a  Revision  or  a  Oode  Is  plain  and 
unamblgnoos  tira  court  cannot  refer  to  the 
(Mrlglnal  statute  for  the  purpose  of  ascertain- 
ing Ite  meaning;  but  if  it  is  of  doubtful  im- 
port, or  without  such  reference  the  proviBloa 
Is  meaningless,  It  Is  prt^wr  to  resort  to  the 
prior  act,  which  has  been  codified  or  revised, 
for  the  purpose  of  eolvlng  the  ambiguity; 
and  e^edally  should  this  be  the  rule  where 
the  provlsl<m  Is  so  worded  as  to  be  incapable 
of  a  telr  construction  without  considering 
the  original  statute.  BndUcb,  int.  Statutes, 
if  60,  61;  Black,  iDt  Laws,  6  130.  pp.  3G5,  3W. 
867 ;  Lewis,  Snth.  Stat  CotM.  (2d  Bd.)  H  460- 
408  and  27L  **But  If  It  were  conceded  that 
the  statute  be  scmiewhat  ambiguous,  we  are 
authwlzed  to  refer  to  the  original  stetutes, 
from  which  the  section  was  taken,  and  to 
ascertain  from  their  language  and  context 
to  what  class  of  cases  ttie  provision  was 
Intoided  to  apply."  The  Conqueror,  supra; 
U.  S.  V.  Lactter,  supra. 

If  the  headings  or  mari^l  notes  of  the  dif- 
ferent sections  of  the  Bevlsal  cannot  be  used 
to  uplaln  their  meaning,  then  tiie  Introduction 
of  tiie  words  "the  crime  of  lynching"  Into  sec- 
tion 8233  renders  It  not  only  ambiguous,  but 
Insensible,  as  tba%  is  thai  no  such  crime  cre- 
ated by  the  law,  and  there  was  no  crime  known 
by  that  name  at  the  common  law,  and  in  that 
event  we  are  clearly  permitted  by  all  the  au- 
thorities to  look  at  the  original  statute,  al- 
though It  may  have  been  repealed  by  the  Re- 
vlsal,  in  order  to  ascertain  what  particular 
crime  the  Legislature  intended  to  describe 
when  It  used  thoee  words.  When  the  original 
statute  (Acta  1893,  p.  440,  c.  461)  is  examined, 
we  find  that  section  4  of  that  act  which  cor- 
responds with  section  3233  of  the  Revisal  of 
180S,  refers  to  section  1.  which  Is  section  3608 
of  the  Bevlsal  of  1005,  so  It  appears  from  this 
comparison  that  the  words  "the  crime  of 
lynching''  were  used  by  the  revisers  as  a  con- 
veniait  form  of  expression.  In  view  of  the 
fact  that  they  had  placed  headings,  titles,  or 
marginal  references  to  each  section,  indicat- 
ing what  was  meant  by  the  term  "lynching," 
under  upress  authority  given  to  them  by  the 
act  of  1003  (page  612.  c  814),  which  provided 
for  a  compilation  and  revision  of  the  statutes 
of  the  state,  and  by  which  commlseionerB 
were  appointed  tor  that  purpose.  This  being 
so,  section  3288  should  be  held  to  refer  to 
section  8608,  and  this  is  also  true  of  section 
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3200  and  the  otber  aections  above  enumerat- 
ed, as  they  all  were  taken  from  the  eame 
act,  and  by  the  same  rale  ot  conatractlon  are 
to  be  taken  as  referring  to  each  other.  When 
these  several  sections  of  the  Bevlsal  are  thus 
considered,  we  find  that  the  Superior  Ck>nrt 
of  the  county  of  Union  had  jurisdiction  to 
indict  through  a.  grand  jury  in  that,  court, 
and  the  power  to  hear,  try,  and  determine 
the  Indlctmait  when  found,  at  least  so  far 
as  the  two  offoises  mentioned  in  section  3698 
are  concerned,  and  these  are  the  two  offenses 
described  In  the  first  two  counts  of  the  bill. 
The  same  result  may  be  reached  by  apply- 
ing to  the  Revlsal  another  rule  of  construc- 
tion. It  ts  generally  held  that  the  title  of 
an  act  Is  a  part  of  the  same,  but  not  In  the 
sense  that  It  can  be  used  to  construe  It,  unless 
the  meaning  of  the  act  Is  ambiguous,  in 
which  case  we  may  consider  It  for  the  pur- 
pose of  ascertaining  the  true  meaning.  State 
T.  Patterson,  134  N.  O.  Q12,  47  S.  B.  808.  But 
this  rule  does  not  apply  to  revisions  of 
statutes  where  the  revisers  have  been  author- 
ized to  insert  marginal  references  to  the 
original  statutes,  and  to  distribute  the  stat- 
utes vmAet  appropriate  titles,  dlvlelons,  and 
subjects,  as  was  done  by  the  act  of  1908 
(page  612,  c.  S14,  §  1 ;  Bndllch.  Int  of  Stat. 
SI  61,  69;  Bishop,  Written  Laws.  S  46)  ;  fOr 
as  the  emlnoit  writer  last  mentioned  says, 
such  headings,  and  the  like.  In  revisions  and 
codes  are  deemed  to  be  of  somewhat  greater 
effect  than  the  (wdlnary  titles  to  leglslatlre 
acts,  and  to  Indicate  at  least  tiie  natare  ot 
the  enactment  If  this  rale  la  applied,  we 
find  that  the  Intent  that  section  828S  shonld 
refer  to  the  lurlsdlctlon  of  offensot  described 
in  section  869B  IS  made  pofectly  dear  and 
manifest  As  to  the  right  to  ctmatme  the 
several  sections  with  ref ermco  to  each  other, 
see  Fortune  t.  0(mmilsslonerB,  140  N.  G.  322, 
92  8.  EL  900. 

My  ccmclnsltm  Is  that  tbe  Indictmwt  suffi- 
ciently charges  the  commission  of  nu  offense 
made  criminal  by  sectlm  8688,  and  that 
sections  3200  and  8233  r^er  to  tbe  crimes 
described  In  that  section  when  they  aatbmrlse 
the  Indictment  to  be  fonnd  and  the  trial  to 
be  had  In  an  adjoining  oonnly.  Tbia  makes 
It  unnecessary  to  Inquire  whether  the  Indict- 
ment is  otherwise  sufflclent  to  show  jurlsdlc- 
tlon  in  the  court,  under  sections  8200  and 
3238.  or,  to  speak  more  generally,  whether 
the  jurisdiction  of  the  court  can  be  sustained 
xm  other  grounds.  As  there  Is  at  least  one 
offense.  If  not  more  than  one,  charged  Is  tbe 
bill  of  which  tbe  court  has  jurisdiction,  the 
motion  to  quash  should  be  doiled,  and  the 
defendant  required  to  plead  to  the  lndle^ 
ment 

CONNOR,  J.  I  concur  In  the  oplnton  of 
the  court  tn  this  case  with  much  hesitation. 
I  do  not  concur  In  some  of  the  reasons  which 
are  given  to  sustain  It  The  court  held  In  a 
well-considered  and  able  opinion  by  Mr.  Jus- 
tice Sliepherd  in  State     Barker,  107  N.  a 


918,  12  S.  B.  116,  10  L.  B.  A.  60,  that  al- 
though the  term  "grand  jury"  Is  not  found  in 
our  Oonstltuti<»i,  the  section  of  the  bill  of 
rights  guarantying  immunity  from  criminal 
prosecutions  except  upon  "presentment  i^- 
dlctmoit  or  Impeadunuit"  must  be  con- 
strued to  mean  "Indictment  by  a  grand  jury," 
as  defined  by  the  common  law — citing  with 
approval  the  language  of  Judge  Cooley  in 
that  connection.  Oonst  Um.  69.  It  was  held 
In  that  case,  because  at  common  law  "the  con- 
currence of  12  Jurors  was  absolutely  neces- 
sary"  to  find  a  bill  of  indictment  it  was  equal- 
ly so  Ln  North  Carolina,  and  that  the  Legis- 
lature had  no  power  to  dispense  with  sacb 
"absolute  necessity."  Ekigllsh  v.  States  31 
Fla.  340,  12  South.  689.  If  my  InvesUgation 
had  led  me  to  the  conclusion  that  the  vaine 
entered  Into  and  was  an  essential  etement  in 
the  term  "Indictment"  at  cmumon  law  at 
the  time  of  the  "separation  from  the  mother 
country."  I  could  not  hedtate  to  declare  that. 
In  my  opinion.  It  w&B  not  within  the  power 
of  the  Legislature  to  abrogate  tbe  common 
law  In  that  respect.  I  cannot  concur  In  the 
suggestion  that  aucb  power  is  vested  In  the 
Legislature.  The  i»e(9l^  with  whom  alone  is 
political  sovereignty,  have  eipreasly  declared 
that  their  governmental  agendas  must  act 
and  move  within  the  <vt>lt  assigned  to  them 
by  tbe  Coostltntlon.  Tbe^a  Is  no  place  toe 
arbitrary  pow»  In  our  goTcmmental  system 
of  d»du  and  balances.  I  do  not  nympathlze 
with  the  suggestion  that  no  part  ot  the  com- 
mon law  Is  Imbedded  In  oar  Omstltntlon. 
Speaking  of  the  oonunon  law,  after  noting 
some  ot  Its  defects.  Judge  Oooley  wisely 
says:  "Bat  on  the  whtOo,  the  syatem  was 
the  best  foundation  on  which  to  erect  an  en- 
during structure  of  dvll  liberty  wlUch  the 
world  has  ever  known.  It  was  tbe  peculiar 
excellence  ot  tin  common  law  of  England  that 
'it  recognised  the  worth,  and  soug^  express- 
ly to  protect  the  rights  and  tbe  ptMiesss,  oi 
the  individual  man.  Its  maxims  were  those 
ot  a  sturdy  and  Indqiendent  race,  accos' 
ttmaA,  in  on  onmual  Aegvee,  to  freedom  of 
thought  and  action,  and  to  a  share  In  ttw 
administration  of  public  affairs,  nod  arbi- 
trary- power  and  nncontadled  anOKfflty  were 
not  recognised  In  Its  prlndples,  •  •  • 
and,  it  the  crlmhial  eode  was  harsh.  It  at 
least  Mcaped  tbe  inquisitorial  features  which 
were  apparent  In  the  criminal  procedoie  ot 
other  civUtaed  countriai,  and  which  faave 
been  ever  CnUtfal  of  injustice,  oppression, 
and  t»ror."  IhAt  those  who  came  to  this 
colony,  and  "bnllded"  onr  InsUtutlons,  well 
knew  and  Jealously  guarded  these  great  prln- 
dples,  every  page  ot  onr  early  history  illn»' 
trates.  The  language  ot  Judge  Cooley  ap- 
plies with  qiedal  toroe  to  them.  "From  the 
first  ttie  coloolBts  In  America  claimed  tbe 
benefit  and  protection  of  tiia  common  law. 
In  some  particulars,  however,  the  oonunon 
law,  as  then  esdating  In  Eh^cland,  was  not 
sultod  to  their  condltlMi  and  drenmstances 
In  tiie  new  ooontry,  and  tiioee  partlcnlars  thegr 
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omitted  as  It  wsb  put  In  i»raclice  by  than. 
*  *  *  Did  Parliament  order  offenders 
against  the  laws  In  America  to  be  sent  to 
England  for  trial,  overs  American  was  roused 
to  Indignation,  and  protested  against  the 
trampling  ouder  foot  of  that  tlme'h<Hiored 
prhidple  that  trials  for  crime  most  be  by  a 
jnty  of  the  vicinage."  When  the  courts  In 
this  and  other  states  hare  been  called  upon 
to  ai^roTe  departures  from  common-law  prln- 
ctples  and  procedure  In  criminal  trials,  they 
bare  steadily  refused  to  do  to.  In  State  t. 
Branch.  68  N.  a  186. 12  Am.  Rep.  G33,  It  was 
shown  that  a  Jodge  on  the  circuit  had  direct- 
ed the  witnesses  to  be  examined  by  the 
grand  Jury  in  open  court  Chief  Justice 
Pearson,  austalnlng  a  motion  to  qoasta  the 
bill  for  that  reason,  said:  "This  procedure 
is  oppoMd  to  the  principles  of  the  common 
law,"  which  means  "common  sense."  He  fur- 
tber  says :  "There  Is  not  the  slightest  reason 
to  bellere  that  the  practice  of  examining  wit- 
axmeb  before  a  grand  Jury  in  public  was 
ever  In  force  and  in  use  In  the  colony  of 
North  Carolina;  very  cwtalnly  such  has  not 
been  the  practice  in  the  state  of  North  Caro- 
lina, and  it  must  be  rejected  as  inconsistent 
with  the  genius  of  a  republican  goTerunent" 
In  Lewis  V.  Oxn'rs,  74  N.  C.  194.  Bynum,  J.* 
in  a  very  strong  (pinion,  denying  the  right  of 
a  solicitor  to  be  present  when  the  grand  Jury 
are  discharging  its  duties,  finds  authority  for 
the  decision  In  the  common  law.  After  no- 
ticing the  Bnglish  practice,  as  described  by 
Blackstone  and  others,  be  says :  "It  Is  more 
oonsonant  to  Justiee  and  tbe  prlne^ea  of 
personal  Uberty.  The  powers  of  fba  grand 
jury,  UMECfore,  shoold  not  be  extmded  fur* 
tha*  b^ond  these  conserratlTe  and  salutary 
prfndples  than  Is  clearly  warranted  by  pub* 
lie  necessity  and  the  most  approved  prec- 
edents." In  State  v.  Miller.  IS  N.  G.  000, 
while  tb»  Judges  differed  In  lespect  to  tbe 
law,  both  tbe  Obl^  Justice  and  Judge  Gastm 
cmcnrred  that  In  considering  questions  per- 
taining to  the  rights  of  the  accused.  In  trial 
by  Jury,  reoonrse  must  be  bad  to  tbe  ancient 
amunon  law.  The  same  Is  true  in  every  case 
where  tbe  anestlon  has  come  into  <MMte,  and 
the  citizen  has  asserted  his  rights  in  respect 
to  tbe  manner  in  wblch  be  could  be  called  to 
answer  and  put  upon  trial  for  a  criminal 
offense  MiUlngan,  Bx  parte,  71  U.  S.  2.  18 
L.  Bd.  281.  In  Byrd  r.  State,  1  How.  (Miss.) 
176.  Sharkey,  a  J.,  said:  "Hie  right  of  trial 
by  Jury,  b<^  of  the  falgbest  Importance  to 
the  dtlsen,  and  essential  to  liberty,  was  not 
left  to  tbe  uncertain  fate  of  te^latlcui,  bnt 
was  secured  by  tbe  Gonstitutloa  of  tbls  snd 
all  other  states -as  sacred  and  Inrlolabla 
Tbe  onoBttam  naturally  arises,  how  was  it 
adopted  tO'  tbe  Oonstitntlont  That  Instro* 
ment  Is  ^ent  as  to  tbe  number  and  qnallfl- 
catlons  (tf  Jurors.  We  must;  therefore,  call 
In  to  our  aid  the  oommoa  law  tor  the  pur* 
pose  of  ascotalnlng  what  was  meant  by  the 
term  'Jury.'  It  Is  a  rule  that  when  a  stat- 
nts  or  ttie  Oonstltution  otmtaln  terms  used 


in  the  common  law  without  defining  particu- 
larly what  is  meant,  then  the  rules  of  tbe 
oommon  law  must  be  applied  In  the  explana- 
tion." The  Opinion  of  the  Judges,  41  N.  H. 
B50,  strongly  states  the  law  In  this  respect. 
Brucker  v.  Stete,  16  Wis.  866;  People  t. 
Powell  (Cal.)  26  Pac.  481,  11  L.  B.  A.  75. 
I  agree,  of  course,  that  there  Is  much  of  the 
common  law  which  Is  In  force  in  this  state 
by  virtue  of  BeTlsal  1906,  c.  16,  {  932,  which 
is  but  the  re-enactment  of  tbe  acts  of  1716 
and  1778 ;  and  as  to  this  the  Legislature  may, 
as  it  has  In  many  instances  done,  repeal  or 
modify  it  In  respect  to  those  elementary 
principles  and  provisions,  upon  wblch  the 
security  of  life,  liberty,  and  property  depend, 
guarantied  by  Magna  Charta,  which  was 
Ingrafted,  either  In  express  terms  or  by  neces- 
sary Implication,  Into  our  bill  of  rights,  I  do 
not  concede  that  the  power  exists,  In  either 
d^artment  of  the  government,  to  abrogate 
or  modify  than.  To  do  this  is  among  "tbe 
reserved  rights"  to  be  exercised  only  by  tbe 
people  themselves  in  ccmventlon.  This  Is  one 
of  "the  powers  not  delegated"  to  the  legis- 
lative department  of  the  government  I  can- 
not therefore  assent  to  the  pnqKHdtlon.  some- 
times found  to  Judicial  opinions,  that  tbe 
Legislature  tias  all  of  the  powers  of  the 
British  Parliament,  except  when  expressly  re- 
stricted. In  the  discussion  of  this  very  im- 
portant and  delicate  question,  Judge  Oooley 
says:  "But  to  guard  against  being  misled  by 
a  comparlsrai  between  the  two,  we  must  bear 
In  mind  the  important  distinction  •  •  • 
that  with  the  Parliament  rests,  practically, 
the  sovereignty  of  the  country,  so  that  It 
may  exercise  all  the  powers  of  tbe  govern- 
ment. If  It  will  do  so;  while,  on  tbe  otbor 
hand,  the  Legislatures  of  the  American  states 
are  not  the  sovereign  autluHl^.  and,  though 
Tested  with  tbe  exercise  of  (me  branch  of 
tbe  sovereignty.  Ibey  are  nevertheless,  in 
wielding  It,  hedged  In  on  all  sides  Import- 
ant llmltetlnts,  s(Hne  of  which  are  Imposed 
in  eipress  terms,  and  others  by  Unpltcatlons 
which  are  equaU^  Impwatlve."  C<Hist.  Llm. 
106.  He  further  says:  "Bo  Umg  as  tbe 
j^rliamsnt  is  recognized  as  rightfully  exer- 
cising the  sovereign  authority  of  the  country, 
it  is  evldrat  that  tbe  resaid>Ianoe  between 
It  and  Amerlcsn  L^slatures^  In  regard  to 
their  ultimate  powera,  cannot  be  traced  voy 
far.  TtM  American  Legislatures  only  exer- 
dse  a  certain  portion  of  the  sovereign  power. 
Tbe  sovereign^  Is  In  tbe  pec^Io.  and  tbe  Leg- 
islature which  tfa^  have  created  is  only  to 
dlscbaqce  a  trust  of  wbidb  they  have  been 
made  a  depoatt(K7,  but  which  has  been  pla- 
ced In  their  bands  wltii  well-defined  restric- 
tions." This.  I  think,  tbe  sound  view.  Nich- 
ols v.  McEee.  6S  N.  G.  480.  The  difficulty 
which  I  have  experienced  In  arriving  at  a 
conclusion  In  this  case  is  to  fix  tbe  line  at 
which  the  Legislature  may  change  or  abro- 
gate tbe  procedure,  raiue,  etc.,  in  r^ard  to 
tndlctm«ite  as  they  were  by  tbe  common  law 
recognised  and  administered  -by  the  courts  In 
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Bntf  and.  That  It  may  not  lessen  tbe  nnmber 
required  to  concur  In  finding  a  bill,  or  per- 
mit witnesses  to  be  examined  before  the 
Crand  Jnry  In  pabllc.  or  to  permit  the  piOM- 
cutlng  (Acer  to  remain  with  the  grand  Jury 
while  In  session,  is  settled  upon  the  gronnd 
that  such  things  were  not  permissible  by  the 
common  law.  The  only  decided  case  which 
was  dted  by  counsel  or  X  have  been  able  to 
find  in  this  country  In  point  Is  Swart  t. 
EhnbBll,  43  Mich.  448,  6  N.  W.  635.  There 
the  statute  jawTlded  that  for  cutting  timber 
on  the  public  lands  the  persm  charged  could 
be  proceeded  against  In  the  county  where 
016  offense  was  ccHumltted,  or  such  other 
«ount7  as  the  Attomeiy  Oenwal  should  direct 
The  defendant  In  error  was  prosecuted  un- 
der tbe  act  in  a  coonly  other  than  that  in 
whlfAi  the  offense  was  committed.  He  was 
arrested  upon  a  capias,  and  upon  habeas  cor* 
pus  was  discharged.  He  brou^t  the  aetirai 
against  plaintiff  In  error,  who  procured  the 
Informatira  and  arrest,  and  recovered  Judg- 
ment for  false  bn^lsonmoit  Sereral  Irregu- 
larities In  the  proceedings  were  allied.  In 
regard  to  ttie  validity  of  the  stalaite  anthoriE- 
Ing  the  change  of  Tenue,  Gool^,  3.,  said  that 
the  act  was  '"manlfastly  In  omfllct  with  one 
«f  the  plainest  and  most  ImpcHrtant  prorlsions 
of  the  Constitution.''  Now,  that  In  Jury  trial 
It  Is  implied  that  the  trial  shall  be  by  Jury 
of  the  Tldnage  Is  familiar  law.  Blatikstone 
says:  "Tbe  Jurors  must  be  of  the  viane  or 
nelghbwhood whieb  Is  interpreted  to  be  of 
the  county,  4  Blatik.  Oom.  800.  Tbls  is  an 
old  rule  of  tiie  common  law ;  dtlng  Hawk,  P. 
a,  b.  2.  c.  40;  2  Hale.  P.  0.  264.  He  refers 
to  certain  statutory  dianges  made  by  Parlla- 
ment  prior  to  the  separation  of  the  colonies, 
eaylng ;  "But  It  is  well  known  that  tbe  ex- 
istence of  such  statutes,  with  the  threat  to 
enforce  them,  was  one  of  the  grieTances  wbUA 
led  to  tbe  separation  of  the  American  Colon- 
ies fnxa  the  BrltlfA  Empire.  If  tb^  were 
forbidden  by  ttie  unwritten  Constitution  of 
Ei^land,  th^  are  certainly  unauthorised  by 
the  written  Constitutions  of  the  American 
states,  in  which  the  utmost  pains  have  been 
^skm  to  preserve  all  tbe  secorltles  of  indi- 
vidual llbwty.  •  •  •  But  no  one  doobto 
that  tbe  r^t  to  a  trial  by  Jury  of  flu  vici- 
nage Is  as  complete  and  certain  now  as  It  ever 
was,  and  that  In  Am«lca  it  is  Indefeaslbte." 
After  pointing  out  in  strong  language  the 
injustice  and  <vptesslon  to  wht<A  tbe  <dtl- 
sen  may  be  subjected  If  compelled  to  axuaret 
an  Indictment  In  a  county  othwwiae  than 
that  In  whldi  the  offoue  was  alleged  to  have 
been  committed,  he  ctmcludee:  "We  have 
not  the  dightest  he^tatlon  In  dedarlng  that 
the  act,  so  far  as  it  undertakes  to  anthoriie 
a  trial  In  some  other  county  than  that  of  the 
alleged  offense,  Is  expressive,  unwarranted  by 
tb»  Constitution,  and  utterly  void."  I  find  a 
number  of  cases  dted  by  counsel  denying  the 
right  of  the  state  to  remove  a  criminal  trial 
from  ttie  county  of  the  alleged  offense  for 
local  pr«i]ttdlce;  It  la  so  betd  In  a  strong 


opinlMi  by  tbe  Suprane  Court  California 
(People  V.  Powell,  supra).  Judge  Cooley 
says:  "But  this  may  be  preesing  the  prin- 
ciple too  far."  It  was  so  held  in  Kirk  v. 
Stete,  41  Tenn.  844,  and  Osborne  v.  State, 
24  Ark.  629.  But  In  both  these  states  the 
Cfmstltution  expressly  guarantied  a  trial  In 
the  county  In  which  the  offense  was  al- 
leged to  have  been  committed.  I  have  care- 
fully aamlned  the  history  of  parliamentery 
legislation  In  England  on  the  subject,  for  the 
purpose  ot  learning  how  far  the  venue  in 
criminal  proceedings  has  been  regarded  ta 
that  country,  aa  fixed  by  Magna  Charte. 
Flte  Jvam  S^bois,  In  tbe  "History  of  the 
Criminal  Law,"  vol.  1,  274,  gives  an  Interest- 
ing account  ctf  the  stetntoiy  changes  made  In 
tbe  law  in  regard  to  venue.  Srane  ot  them 
are  pointed  oat  In  tbe  opinion  of  the  Chief 
Justice.  See,  also,  Mews  Flshwa  Com.  Law 
Dig.  vol.  2.  2263.  In  Brncker  v.  Stete,  si^n. 
IMxoD,  C.  J.,  discussing  the  ri^  of  tbe 
Legislatnre  to  provide  that  17  persona  might 
compose  tiw  grand  Jury,  said:  "The  finmda- 
tion  of  tb%  objection  Is  that  tbls  was  tbe 
rule  at  common  law  (that  the  grand  Jury 
should  consist  of  not  more  than  twenty- 
three  nor  leas  than  twelve)  recognlaed  by  tbe 
Coiwtltutlon,  against  which  the  L^lalature 
bad  no  power  to  provide.  Upon  an  examina- 
tion of  the  authorities,  we  find  no  such  fixed 
common-law  principle.  The  (mly  inflexible 
rule  with  respect  to  numbna  scans  to  bav  > 
bem  that  there  could  not  be  less  than  12  nor 
more  than  28.  The  comcnrreuce  of  12  was 
necessary  to  find  a  Ull,  and  there  conld  not 
be  more  than  28  hi  nder  that  12  ml^t  tonn 
a  majority.  *  *  *  We  are  of  tbe  oi^lim. 
tbw^ore,  that  It  Is  ennpetent  for  Qie  Legis- 
lature^ wlttdn  the  llmito  prescribed  1^  the 
commcm  law,  to  increase  or  dlminisb  tbe  num- 
ber of  grand  Jurors  to  be  drawn  and  return- 
ed, without  Infringing  t2ie  righto  itf  tbe  ac> 
cosed  granted  by  fiie  Gcmstltutlon.'*  In  Byrd 
T.  Stoto,  siqva.  Sharks,  C  J.,  dlecosslng  the 
subject  says:  "Ttie  Legislature  cannot  abol- 
Isb  or  change  substantially  the  panel  or  Jury, 
but  it  may.  It  is  presuned,  prescribe  the  quall- 
flcatlons  of  tlie  individuals  composing  It" 
I  lULve  noted  tbese  cases  to  show  that  it  li 
hsld  by  courts  adbwlng  to  the  ^Ind^  tbat 
the  guaranty  <tf  immunity  frmn  criminal 
prosecutions,  otherwise  than  by  indictment, 
that  tbe  Legislature  may  change  Oie  law  la 
particulars  wmessentlal,  euch  as  qualifica- 
tion Jurors,  etc,  but  in  regard  to  essen- 
tials, such  as  number,  etc  the  coustltntlonal 
proTlstons  must  be  read  and  construed  in  tbe 
ll|^t  ot  tbe  axomon  law,  and  are  not  sub* 
Ject  to  legislative  fdiange. 

In  the  absence  of  express  leglslatlva  enac^ 
ment  thwe  can  fie  no  question  that  tbe  venue 
la  the  county  In  which  tbe  offense  Is  al- 
leged to  have  been  committed.  I  Incline  to 
the  opinion,  at  least  to  the  extent  of  sur- 
rendering my  doubto*  to  the  Judgment  of  tbe 
majority  of  tbe  court,  that  the  act  Is  not 
violative  of  the  right  of  the  drt'endanf.  In 
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dolus  so,  I  am  alio  Influenced  by  the  wife 
and  salutary  principle,  so  frequoitly  an- 
nounced by  tbe  greatest  judges  who  bare 
sat  upon  tbe  state  and  f  edml  benches,  tbat 
every  preanmptlon  abonld  be  made  to  sup- 
port tbe  constitutionality  of  a  statute. 
Wblle  I  am  by  uo  meana  certain  that  tbe 
beneficial  results  anticipated  by  the  lagiB- 
lature  will  be  reallced,  I  syn^atblxe  to 
strongly  wlOi  the  desire  and  purpose  to  pro- 
vide all  possible  means  for  detecting,  and, 
after  trial  and  conviction,  punishing,  thme 
engaged  In  tbe  crime  of  lynching,  hoping  to. 
8iQ)pren  It,  that  I  am  tbe  more  vrilHng  to 
anrreoder  my  doubts  to  Its  best  judgment 
It  Is  tbe  first  time  In  our  history  tbat  tbe 
question  has  been  presented,  because  it  was 
not  until  the  act  of  1886  that  the  grand  ivrj 
of  any  otiier  county  than  Oat  of  tbe  of^ise 
vas  glTen  powa  to  find  a  bUl  of  Indictment 
It  would  seem  that  In  Bngland  It  has  been 
deemed  necessary  to  change  the  venn^  and 
permit  iDdlctments  to  be  found  In  counties 
other  than  those  In  wbl^  the  offoise  was 
committed.  For  many  years  tbe  statute  per- 
mitting the  court,  npon  motion  of  the  solicit 
or,  supported  by  affidavits,  to  remove  a 
criminal  case  for  trial  to  an  adjoining  coun- 
ty on  account  of  local  feeling,  has  been  In- 
voked without  question.  While  tbe  right  to 
remove,  after  a  judicial  determination  that 
n  fair  trial  could  not  be  had  tn  the  county 
of  tbe  offense,  might  be  dlstlngulBbed  from 
the  right  to  Indict  and  try  In  the  county 
of  tbe  solicitor's  selection,  I  concede  tbat 
tbe  recognition  of  tbe  validity  of  tbe  removal 
statutes  weighs  in  my  mind  In  favor  of  the 
act  of  1898.  1  have  felt  Impelled  to  say 
this  much  because  of  the  importance  of  tbe 
subject,  and  a  desire  to  proceed  wltb  the 
utmost  caution  in  experimental  legislation  of 
this  kind.  While  It  is  not  for  the  judiciary 
to  trench  upon  the  dbmaln  of  tbe  Legislature. 
I  trust  that  I  may,  without  Impropriety,  ex- 
press the  hope  tbat  tbe  occasion  and  condi- 
tion which  in  Its  Judgment  called  for  this 
act  may  soon  pass  away,  and  that  we  may 
return  to  tbe  common-law  way  of  securing 
to  every  man  immunity  from  being  called 
to  answer  for  violation  of  the  law  otherwise 
than  by  Indictment  preferred  by  a  grand  Jury 
summoned  from  the  county  where  tbe  crime 
is  supposed  to  have  been  committed.  Cooley, 
392;  Story,  Const  S  1769.  In  addition  to 
the  humane  policy  which  protected  a  man  In 
bis  hour  of  trial  from  being  carried  away 
from  bis  home,  deprived  of  the  opportunity 
to  have  bis  witnesses,  and  tbe  benefit  of  such 
reputation  and  character  as  be  bad  made 
among  bis  neighbors,  tbis  ancient  way  placed 
upon  the  people  of  each  county  or  neighbor- 
hood the  responsibility  for  securing  a  fair, 
firm,  and  just  administration  of  the  law,  de- 
tection and  punishment  of  the  guilty,  and 
protection  of  the  Innocent  How  far  remor- 
lug  from  the  people  of  each  county  tbla 
BR8.B^-89 


stimulus,  and  by  carrying  tbeir  citizens  Into 
adjoining  counties  for  trial,  will  promote 
the  end  desired,  \b  not  clear  to  my  mind. 
These  are  questions,  however,  committed  to 
tbe  wisdom  of  the  Legislature.  I  disclaim 
any  right  to  question  tbe  constltnttonallty  of 
an  act  of  tba  Legislature  because  It  does  not 
accord  wltb  my  Judgmut  Tbln  would  be 
to  move  out  of  the  ortilt  assigned  to  tbe 
judge;  Judges  must  not  be  wiser  than  the 
law,  but  be  content  to  construe  and  declare 
It  In  the  l^t  of  principle,  precedent  and 
constltutloDal  Undtattons. 

BKOWN,  J.  (dissenting.  I  concur  in  so 
much  of  tbe  opinion  of  the  court  as  upholds 
tbe  poww  of  the  Oeneral  Assembly  gen- 
erally to  provide  for  the  removal  of  criminal 
actions  to  an  adjoining  county  either  before 
bin  found  or  after.  I  know  of  no  clause  of 
our  Cionstltution.  federal  or  state,  which  pro- 
hibits it  Assuming  that  the  Jurors  must 
be  summoned  from  the  "vicinage."  as  at  com- 
mon law,  I  think  an  adjoining  county  might 
well  be  held  to  be  within  the  "neighborhood," 
for  that  Is  what  tbe  term  signifies.  I  would 
hesitate  to  hold  tbat  tbe  Legislature  has  the< 
power  to  enact  tbat  one  who  commits  a  crime 
in  Cherokee  may  be  Indicted  and  tried  in 
Currituck.  My  convictions,  however,  compel 
me  to  dissent  from  the  judgment  of  my 
Brethem  tbat  the  grand  jurors  of  Union 
county  bad  Jurisdiction  ov^  the  otCen&e 
charged  In  the  bill  of  Indlctmrat  Tbe  act 
of  1883  (page  440,  c.  461),  together  with  Its 
tlUe,  was  as  efCectnally  effaced  and  blotted 
out  from  the  statute  law  of  tbe  state  by  the 
Etevlsal  of  1905  as  If  It  had  neve*  been  en- 
acted. Revlaal  1906,  I  5463.  Therefore,  at 
the  time  of  tbe  commission  of  the  alleged 
offense  and  the  finding  of  the  bill,  the  only 
statute  law  which  It  la  contended  gives 
Jurisdiction  to  the  grand  Jurors  of  Union 
county  IB  section  328S  of  the  Bevlaal  of  lOOD. 
Tbe  bill  alleges  tbat  the  ofFensea  therein  diar- 
ged  were  committed  In  Anson  county.  A  plea 
in  abatemoit  Is  not  therefore  necessary. 
This  court  can  see  on  the  face  of  the  bill 
that  the  superior  court  of  Union  bad  no  Juris- 
diction imless  tbe  stetute  confers  It  It  Is 
familiar  learning  that  a  motion  to  quash  may 
be  made  at  any  time,  where  It  Is  apparait 
upon  the  face  of  tbe  record  that  the  court 
was  without  jurisdiction. 

The  bill  of  Indictment  Is  drawn  under  sec- 
tion 3698  of  the  Revisal  of  1906,  which  Is 
copied  In  tbe  opinion  of  tbe  court  Tbe  first 
count  charges  a  conspiracy  to  break  Into 
the  common  Jail  of  Anson  county,  entered 
Into  wltbln  said  county,  and  tbe  second 
charges  the  actual  breaking  into  said  Jail. 
Tbe  third  count,  charges  no  offense  dtber 
against  common  law  or  statute 

In  order  to  give  the  superior  court  of 
Union  county  Jurisdiction  under  the  torms  of 
section  8288,  it  must  plainly  ai^tear  that 
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Bectlon  8698  crefttes  an  offense  and  defines 
It  as  "lynching,"  for  section  8238  confines 
ttie  exercise  of  Jurisdiction  by  the  snperlor 
conrt  of  the  adjoining  county  to  the  "crime 
of  lyndilng,"  and  to  that  alone.  Now,  does 
section  3098  create  and  define  in  terms  a 
crime  known  as  lynching?  That  is  the  crux 
of  this  case.  Being  a  criminal  statute,  it 
must  be  construed  strictly,  as  the  sacred 
rli^t  of  the  liberty  of  the  citizen  forbids  a 
liboral  constmctlon  and  a  reading  Into  the 
statute  of  words  that  are  not  there.  The 
word  "lynching"  Is  nowhere  need  In  the  body 
of  the  statute,  and  no  such  distinct  offense  Is 
named  and  created  by  it  Had  the  statute 
(section  8698)  declared  In  express  terms  that 
the  acts  therein  denounced  shall  constitute 
the  "crime  of  lynching,"  or  that  any  perptm 
committing  such  acts  "shall  t>e  guilty  of 
lynching,"  I  should  say  the  superior  court 
of  Union  ooonty  had  Jurisdiction,  under  sec- 
tion 8233.  But  the  body  of  the  statute  fails 
to  so  declare.  It  is  attempted,  however,  to 
"piece  out"  the  statute  by  bringing  In  a  so- 
called  title.  It  must  be  admitted  that  the 
title  to  the  act  of  1893  cannot  be  looked  to, 
for  tkat  Is  as  dead  as  the  body  of  the  act,  as 
I  have  shown.  The  only  title  that  can  be 
looked  to  Is  the  one  word  "Lynching,"  which 
Is  printed  In  large  letters  between  the  num- 
ber and  the  body  of  section  3098.  If  that 
can  be  called  a  title,  then,  according  to  the 
authorities,  It  does  not  help  the  contention 
of  the  state.  It  has  been  established  In 
England  since  Lord  Coke's  time,  by  an  un- 
broken line  of  Judidal  declsIonB,  that  the 
title  of  a  statute  is  not  a  part  of  It,  and  Is 
therefore  excluded'  from  consideration  in  con- 
struing it  Endllch  on  Statute,  78 ;  Powell's 
Case,  11  Rep.  836.  In  this  country,  while  the 
title  of  a  statute.  In  the  absence  of  a  consti- 
tutional provision,  Is  not  regarded  as  a  part 
of  the  statute,  It  Is  legitimate  to  resort  to 
It  as  an  aid  In  ascertalnlog  the  meaning  of 
the  statute,  but  only  when  the  language  and 
provisions  In  the  body  of  the  act  are  am- 
biguous and  of  doubtful  meaning.  Bndlich 
on  Statutes,  p.  74,  and  cases  cited.  Such  Is 
the  ruling  of  this  court  Hlnes  v.  Railroad, 
90  N.  a  484,  69  Am.  Bep.  260.  In  State  v. 
Patterson,  134  N.  C.  612,  47  S.  E.  808.  Clark, 
0.  J.,  says :  "The  captt«i  of  an  act  was  not 
at  all  considered,  to  any  extent  whatever.  In 
construing  it,  for  reasons  g\vea  in  State  v. 
Woolard.  119  K.  G  779,  20  8.  B.  719 ;  but  the 
modem  doctrine  Is  that,  whm  the  language 
of  the  statute  is  amblguons,  the  courts  can 
resort  to  the  title  as  aid  In  giving  such  act 
Its  true  meaning,  but  that  this  cannot  be 
dnie  when  the  language  used  Is  (dear  and  un- 
amblgoQiu."  TbB  statute  construed  In  tliat 
case  was,  like  the  one  under  consideration, 
free  from  amUgalty,  but  In  conflict  with  its 
title.  The  title  was  disregarded,  and  the 
body  of  the  statute  followed.  The  title  of 
a  statute  cannot  control  or  vary  the  mean- 
ing of  the  enacting  part.  If  the  latter  Is  plain 


and  unambiguous,  as  the  statute  In  the 
present  case  is,  nor  can  the  title  be  used  for 
the  purpose  of  addli^  to  tiie  statute  or  ex- 
tending or  restraining  any  of  Its  prorlskMis. 
Black  on  Int^retatlon  ot  Laws,  p.  173. 
"Oases  which  are  clearly  not  within  the  con- 
templation of  the  oiactlng  clause  cannot  be 
brought  into  it  merely  because  tba  title  ap- 
pears to  Include  them."  Id.  ITS.  **Lyndi- 
Ing"  Is  a  word  of  much  more  general  and 
tended  meaning  and  significance  than  any 
words  contained  in  the  body  of  section  8698, 
and,  being  a  penal  statute  especially,  the 
term  ought  not  to  be  read  into  it  Bla^ 
on  Interpretation  of  Laws,  p.  173;  U.  S.  v. 
Brtggs,  9  How.  (U.  S.)  351,  18  L.  Bd.  170. 
There  Is  no  such  crime  as  Inching  known  to 
onr  law,  and  If  the  body  of  this  statute  does 
not  create  It,  then  it  does  not  exist  The 
word  in  Its  well-known  significance  and  goi- 
erally  accepted  meaning  «nbracee  many  il- 
legal acts  wbldi  do  not  come  within  the  pur- 
view of  this  statute,  and  does  not  embrace 
those  mentioned  in  it  The  acts  made  illegal 
by  It  constituted  indictable  offoises  before 
its  enactment,  and,  were  it  rQ>ealed,  would 
still  be  Indictable  in  the  counties  where  com- 
mitted. While  no  statute  of  this  state  de- 
fines what  Is  lynching,  the  lexicographers 
and  historians  have  given  it  a  well-defined 
and  perfectly  understood  meaning,  wlilch 
exclude  any  of  the  crimes  denounced  in 
the  act  Q?he  great  Scotch  novelist  wten  ta 
a  v>ecIeB  of  lynching  when  he  refos  to  what 
was  called  "Jedwood"  Jostlce,  "hang  In  haste 
and  try  at  leisure."  Again,  the  same  Tersa- 
tlle  author,  in  his  Introduction  to  tike  Bot- 
der  Minstrelsy,  spealu  of  a  sort  of  lyndilng 
called  "Lydford  Law,"  quoted  by  llr.  Justice 
Connor  In  Daniels  T.  Homer,  189  N.  G  2S8; 
51  B.  E.  992,  8  U  B.  A.  (N.  &)  907.  A  most 
Interesting  writer  In  the  American  Law  Reg- 
ister (Mr.  John  Marshall  Oest)  says  that 
"the  lyndi  law  of  onr  eountiy  haa  a  very 
ancient  and  respectable  pedlgre&"  He  refers 
to  the  Tehmlc  tribunals,  originating  In  West* 
phalla,  which  executed  tiileves  and  mnrdereca 
caught  in  the  act  without  trial  or  delay,  and 
speaks  of  them  as  "Judge  I^di's  coubId 
German."  The  word  "lynching"  has  been 
defined  by  legal  as  well  as  other  lexicog- 
raphers, and  according  to  such  deflnltlou, 
and  as  the  term  is  generally  understood,  tiw 
Illegal  acts  conunonly  termed  "lyndilng"  caa- 
not  be  committed  a  iringle  Individual; 
yet  one  person  altue  could  be  guilty  of  the 
crime  of  breaking  and  entering  a  Jail  witb 
Intent  to  kill  under  this  statute^  •*Lyncb- 
Ing"  Is  d^ed  by  Baplje  ft  Lawieiice  as 
"mob  vengeance  upon  a  person  suspected  of 
crime:"  Law  DlctKmary,  77&  It  Is  **a  term 
descriptive  of  the  action  of  unofficial  perscns, 
organized  bands,  or  mobs;  who  8el»  persou 
chaiged  with  or  suqiected  (tf  crimee,  or  take 
them  out  of  the  custody  of  the  law,  and  In-  i 
fllct  summary  punishment  on  than,  wltimit  I 
legal  trial,  and  wltliout  warrant  ca  nnth*^- 
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ot  law.**  Blaxtfa  Law  DlcUonary,  page 
737*  **A  oommoii  pbrase  nied  to  ezproH  the 
rengeance  of  a  mob  Inflicting  Injury  and 
committing  an  outrage  upon  a  person  ena* 
pected  of  some  abat.'*  Bonvlcr's  Law  Dlc- 
tlonaiT.  287.  Bn,  aleo,  State  Aler.  89  W. 
Va.  6SS,  ao  &  EL  666.  Worcester  anfl  Web- 
ater  define  the  word  ai  the  infliction  of  pun- 
ishment wlllunit  legal  trial  bj  a  mob  or  bjr 
Doanthorized  persona  The  word  dwlves  Its 
origin,  Bcoordlng  to  Worceetw,  from  a  Vir- 
ginia 'termer  named  Lyndi,  who,  having 
caught  a  thief.  Instead  of  dellwlng  him  to 
the  offlcera  of  the  law,  tied  him  to  a  tree  and 
flogged  him  with  his  own  hands.  Lynching 
has  no  tedmlcal  legal  meaning  It  la  merely 
a  deecripUTe  jAiraae,  osed  to  algnlfy  the  law> 
less  acts  of  persons  who  rlidate  established 
hiw  at  tiie  time  tbej  OMumlt  the  acta,  and 
Is  unlTersally  undontood  to  signify  the  Ille- 
gal taiflktion  of  ptmlsbmuit  by  a  comldnatlon 
of  perscms  for  an  alleged  crlma  As  I  have 
said  before,  the  offense  of  lynching  was  not 
known  to  the  common  law,  and  is  unknown 
to  the  laws  of  North  Carolina,  because  we 
have  DO  statute  creating  and  defining  the 
ottaiBt.  We  are  tiierefore.  In  the  annna- 
loos  situation  of  having  a  statute  fixing  the 
venue  tor  the  trial  of  persons  charged  with 
lyndilns,  and  yet  there  Is  no  sndi  crime 
known  to  our  law  or  created  by  the  act  The 
statute  not  only  fails  to  declare  that  the 
acts  therein  set  out  shall  constitute  the 
crime  of  lynching;  but  those  acts  do  not  come 
within  any  known  definition  of  the  term,  as 
I  think  I  have  plainly  dwwn.  A  oonq>liacy 
to  break  or  eater  a  Jail  tot  the  pnriKMe  of 
klUlns  a  prisoner  has  nev»  yet  been  called 
"lynching.**  Neither  has  the  breaktaig  Into 
Jail  with  the  Intent  to  kill  or  injure  a  pris- 
oner  been  so  denominated.  Bach  acts  were 
recognised  Indictable  offenses  bef(n«  the  pas- 
sage of  the  act,  and  are  now  Indlcteble  in- 
depadent  of  It  But  nowhere  have  they 
ever  been  termed  "irndilng."  This  phrase, 
by  conunon  usage,  la  applied  only  wtien  the 
anlawfol  act  is  consnmrnated  and  tha  Illegal 
punishment  aetnally  Inflicted.  It  Is  plain 
to  me  tiiat  the  so-called  title  not  only  is  no 
aid  to  a  proper  construction  of  the  act,  but 
the  titles  tested  by  every  known  d^nition 
of  It  bears  no  lelatlon  txt,  and  does  not  va- 
brace,  the  crimes  set  out  tn  the  act  There 
Is  nothing  In  the  stetute  opea  to  construction. 
Ite  words  an  as  simple  and  unambiguous 
as  any  that  <iould  have  been  used  and  their 
meaning  free  frc»n  doubt  It  Is  not  "con- 
struing" that  the  stetute  needs,  but  amend- 
moit  That  Is  what  with  all  deCerence,  In 
my  opinion  this  court  has  done  to  It 

For  the  reasons  given,  I  do  not  think  that 
wctlon  3233  of  the  Bevlsal  of  1905  can  rea- 
sonably be  held  to  give  to  the  superior  court 
of  Union  county  jurisdiction  over  persons 
charged  with  offenses  committed  In  Anson 
county  and  Indicted  In  Union,  under  section 
3698.  I  am  of  opinion  that  his  honor,  Judge 
8baw,  was  correct  in  quaslilng  the  bUL 


UORRISON  V.  NEW  HAVEN  ft  WILKER- 
SON HIN.  CO.  et  al. 

■(Supreme  .Court  of  North  Carolina.  Dec  4, 

1900.) 

L  PAariB— iRTEBVBiiTiOR— Bionr  to  With- 

DBAW. 

An  action  having  been  broaght  by  attach- 
ment and  without  personal  service  agaliuit 
those  who  had  bren  the  owners  of  the  realty, 
bat  without  making  defendants  the  registered 
ownen,  the  real  owners  interpleaded  by  peti- 
tion, askin|c  to  be  made  defendanta.  Sucn  peti- 
tion contamed  allc^tloos  of  an  asency  In  the 
care  of  the  land,  on  which  plaintiff  baaed  his 
action,  which  allmtions  were  taken  advantage 
of  and  admitted  by  plaintiff  in  his  replication. 
One  of  such  defendants  also  jadlcially  admitted 
such  agency,  though  in  a  lubsi-quent  paper, 
called  an  "Intervention,"  they  ignored  such  al- 
legations and  admissions.  Held,  that  the  court 
properly  nfosed  them  pomlssion  to  withdraw 
from  the  action. 

2.  Mines  aho  Miniho— Lieitb— Qsotrifos  in 
Genebal— Sbbvicc  or  Agent. 

Services,  consisting  In  caring  for  mining 

Eroperty.  paying  tares  thereon,  listlnff  It,  ana 
eeping  off  trespassers,  create  no  lien  xollowlng 
the  property  into  the  bands  of  a  pnrchaser. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  84.  Uiaes  and  Minerals,  |  234.] 

3.  ATTACRMEIfT— PaOPUtrr  StTBJBOr— Rkaltt 
GONVBTBD. 

An  attachnient  tm  landa,  which,  prior  to  the 
Institnttmi  of  the  action,  had  been  conveyed  by 
those  named  In  the  attadiment,  is  void,  creating 
no  lien. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  6.  Attachment,  fi{  167-179.1 

4.  Wouk  and  Labob— Bioht  to  Goupbnsa- 

TION— OUANTUH  MBBDIT. 

The  law  Implies  a  promise  br  the  owner  of 

land  to  pay  the  reasonable  value  of  services  in 
care  of  the  land,  knowingly  received  from  one 
admitted  to  be  an  agent,  but  working  without 
any  special  contract  as  to  remuneration. 

[Ed.  Note. — For  cases  In  pcfint  see  Cvot.  Dig. 
VOL  SO,  Work  and  Labor,  |  3.] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty ;  Cooke,  Judge. 

Action  by  W.  H.  Morrison,  administrator 
of'  John  Seals,  deceased,  against  the  New 
Haven  ft  Wilkerson  Mining  Company  and 
others ;  T.  L.  Epley  and  Fleetwood  Ward  In- 
terpleading. From  a  Judgment  against  Epley 
and  Ward,  they  appeal.  Affirmed  as  to  Ward, 
and  ordered  that  Epley  go  without  day. 

Civil  action,  commenced  by  plaintiff,  to  re- 
cover the  value  of  his  intestate's  services 
as  a  careteker  and  agent  In  charge  of  mining 
property.  The  court  submitted  the  following 
Issues :  "(1)  Was  there  any  contract  to  pay 
the  plaintiff's  intestete,  John  Seals,  for  the 
texes  and  his  care  of  the  fand  their  value  In 
excess  of  the  value  of  the  mte?  Answer. 
Yes.  <2)  If  there  was,  how  much,  if  any, 
are  'Qie  defendante  Ward  and  Epley  Indebted 
to  plaintiff?  Answer.  $600."  No  other  Is- 
sues were  tendered.  By  consent  of  plaintiff 
the  court  reduced  the  recovery  to  $290,  and' 
rendered  Judgment  against  the  defendante 
Epley  and  Ward,  to  which  they  excepted  and 
appealed. 

John  T.  Perkins,  for  appellante. 
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BROWN,  J.  TWe  action  was  brought  Feb- 
ruary 38,  1004;  by  attachment  and  wtthoat 
personal  aerrlcet  against  the  New  Haven  & 
Wilkerstm  Mining  Company  and  the  New 
Haven  St  North  OaroUna  Mining  Company 
and  George  F.  Mewcombe.  Prior  to  that 
date,  on  June  29,  1898,  the  New  Haven  it 
North  Carolina  Mining  Company  had  convey- 
ed the  lands  attempted  to  be  attached  to 
George  F.  Newcombe  by  deed  registered  In 
Bnrke  county,  July  19,  1888,  and  George  F. 
Newcombe  had  duly  conveyed  die  luids  to 
Denslow,  Ward  ft  Co.  by  deed  registered  July 
19, 1898.  Denslow.  Ward  ft  Co..  the  register- 
ed owners,  were  not  made  d^endants  In  the 
attachment  Inasmuch  as  the  defendants 
named  in  the  attachment  owned  no  Intnest 
In  the  land  attached,  and  the  court  bad  ac- 
qolred  no  Jurisdiction  by  service  of  the  sum- 
mons, the  case  would  have  come  to  an  aid, 
but  for  the  interpleading  of  T.  L.  Bpley  and 
Fleetwood  Ward.  The  latter  was  a  member 
of  Denslow,  Ward  ft  Co.,  of  New  Torb,  and 
the  owner  of  half  the  land  and  mining  prop- 
er^. The  former,  after  commencement  of 
the  action,  had  purchased  the  other  half  from 
E.  H.  Denslow,  the  other  member  of  the 
firm,  by  deed  registered  January  11,  1905. 
For  the  purpose  of  defending  their  title  to 
this  property,  Bpley  and  Ward,  upon  their 
verified  petition  In  writing,  were  made  par- 
ties defendant  at  their  own  request  at  De- 
cember term,  1905,  of  Bnrke  aaperior  court,  ; 
and  a  nonsuit  was  entered  as  to  George  F. 
Newcombe ;  he  having  disclaimed  any  Inter- 
est In  the  pvoperty.  At  Aogmt  term,  1906, 
Messrs.  Morgan  ft  Perkins,  the  attorneys  who 
filed  the  Joint  petition  to  be  made  parties  de- 
fendant on  behalf  of  Ward  and  Bpley,  asked 
to  be  allowed  to'  withdraw  13ie  same  and  ob- 
jected to  the  <ffder  making  than  defendants. 
We  think  bis  honor  rery  pn^tlr  disallowed 
the  motion.  Bpley  and  Ward  had  come  In 
of  tbelr  own  accord,  upon  a  Joint  petition 
written  and  presented  by  their  atttnn^,  set- 
ting out  tbsiT  Interest  in  fb»  proper^  and 
asking  to  be  made  defendants.  Because  they 
reputed  of  their  act  afterwards  Is  no  reason 
tiie  court  should  deny  to  irialntlff  the  ben^t  ■ 
of  tb^r  pr^eikce  In  the  suit  This  is  espe- 
cially true  In  view  of  the  allegations  ot  the 
petition  filed  than,  which  plaintiff  had  a 
right  to  take  advantage  of  and  to  admit  that 
particular  allegation  which  crastltntes  the 
basis  of  his  cause  of  action,  as  plaintiff  did 
In  bis  replication.  The  fourth  and  fifth  sec- 
tions at  the  petition  read  as  follows:  "(4) 
That  as  the  said  T.  I*.  E^l^  and  Fleetwood 
Ward  are  Informed  and  believe,  tbe  said  J.  A. 
Seals,  plaintiff  In  this  cause,  well  knew  prior 
to  tbe  bringing  of  this  suit  that  said  land 
had  long  since  been  conveyed  by  tbe  said 
George  F.  Newcombe  to  the  said  Demdow, 
Ward  ft  Go.  That  they  now  have  in  their 
possesslcm  letters  signed  In  the  name,  and, 
as  they  believe,  written  by  tbe  hand,  of  the 
•aid  J.  A.  Seals,  which  letters  are  dated,  one 


November  17.  1898,  and  the  other  April  2, 
1900,  In  which  letters  tbe  said  J.  A.  Seals  re- 
ports and  accounts  to  the  said  Denslow.  Ward 
ft  Co.  concerning  said  land,  which  Is  therein 
referred  to  as,  and  acknowledged  to  be.  the 
propwty  of  tbe  said  Denslow,  Ward  ft  Co. 
<5)  That  they,  the  said  T.  L.  Bpley,  and 
Fleetwood  Ward,  are  Informed  and  believe 
that  tbe  said  J.  A.  Seals  was.  during  his  life- 
time and  prior  to  the  institution  of  this 
suit,  paid  in  full  for  any  and  all  service  ren- 
dered to  the  owners  of  said  land  Ea  caring 
for  the  same,  and  on  any  and  all  other  ac- 
counts, and  that,  as  they  are  Informed  and 
believe,  the  said  J.  A.  Seals  was  at  the  time 
of  tbe  bringing  of  this  suit  and  his  estate 
now  is,  Justly  Indebted  to  the  owners  of  said 
land  for  and  on  account  of  valuable  tlmbo' 
cut,  sold,  and  removed  by  the  said  J.  A.  Seals 
in  great  quantities  therefrom,  In  the  sum  of 
at  least  several  hundred  dollars."  It  Is  thus 
admitted  that  plahitiffs  Intestate,  Seals,  was 
the  agent  of  defendant  Ward  as  the  care- 
taker in  charge  of  the  property;  and  the 
defendant  Ward  also  set  up  a  plea  of  pay- 
ment in  full  for  all  services  rendered  and  a 
counterclaim  for  timber  wrongfully  removed 
and  sold  by  Seals,  to  the  amount  of  several 
hundred  dollars  In  excess  of  the  services.  It 
Is  true  that,  when  tbe  court  declined  to  al- 
low them  to  withdraw  from  the  case,  the  de- 
fendants filed  another  paper,  caUed  an  'in- 
tervention," In  which  they  Ignore  these  al- 
l^atlons  and  admissions  of  tbe  first  petition ; 
but  that  did  not  have  the  effect  to  deprive 
plaintiff  of  tbelr  ben^t  They  bad  voluit- 
tarlly  become  parties  defendant,  and  did  not 
oociQ^  tbe  poritlon  ot  mere  Interveners  for 
tiie  sole  purpose  of  dismissing  the  attachment 
Besides,  tbe  defwdant  Ward  has  Judicially 
admitted,  by  his  attom^s,  that  Seals  was 
the  agent  of  bis  firm  In  cfaa^  of  tbe  prop- 
perty.  Tbe  complaint  had  been  properly 
amended,  and  a  reply  to  the  answer  filed, 
and  It  was  onlnently  pnpet  that  Ward  at 
least  should  have  hem  continued  as  a  def  aid- 
ant to  the  end  that  there  should  be  a  mutual 
accounting  and  settlement  of  tiie  agency. 

At  the  close  of  the  evidence,  both  defend- 
ants moved  to  nonsuit  and  as  to  Bpley  we 
think  the  motion  should  have  been  allowed. 
There  Is  no  evidmce  of  any  contract  between 
him  and  Seals,  and  likewise  none  that  he 
knowingly  accepted  any  service  from  Seals. 
On  the  contrary,  be  acquired  his  half  of  tbe 
property  some  time  after  the  suit  had  beoi 
commenced.  Seal's  services  constitute  no  lies 
on  the  land  which  followed  It  into  Epl^s 
hands,  and  the  attachment  was  void  and  con- 
stituted no  11^,  because  the  defbndants 
named  In  tira  attadiment  had  parted  with 
titie  some  years  before  the  attacbmoit  was 
Issued.  BplQy,  tbereftorey  acquired  a  good 
tltie  as  to  one-half  of  the  property,  and,  as 
Seals  bad  no  personal  claim  on  blm,  he  Is 
entltied  to  go  without  day.  As  to  tbe  defend- 
ant Ward,  the  case  la  different   It  Is  true 
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plalDtifl  acqolree  no  lien  on  bis  half  of  tbe 
laDd  by  virtue  of  the  attachment,  bat  he  baa 
a  personal  Judgment  In  an  action  to  which 
of  bis  own  volition  be  Is  a  defendant  The 
issues  are  framed  with  a  view  to  present  the 
controverted  matters  not  admitted  by  the 
I^eadlngs,  and  to  the  form  of  them  there 
was  no  exception,  and  no  others  were  ten- 
dered. 

The  plaintiff  offered  evidence  t«idiiw  to 
prove  that  bis  Intestate,  J.  A.  Seals,  was  en- 
gaged between  January  2D,  1888,  and  the 
date  of  his  death,  tn  the  fall  of  19(M,  in  look- 
ing after  this  mining  property;  that  he  re- 
ceived little  rent  from  it;  that  he  paid  the 
taxes,  and  listed  It,  and  kept  trespassers 
from  entering  and  working  tbe  mines;  and 
that  bis  services  were  reasonably  worth  $176 
to  1200  per  year.  Tbe  defendants  offered  evi- 
dence tending  t»  prove,  not  only  that  they 
knew  Seals  was  caring  for  the  prop^ty, 
bnt  that  Seals  was  to  care  for  It  and  pay 
the  taxes  on  It  for  the  rents,  and  that  be 
was  to  receive  no  other  compensation,  and 
that  he  received  raits  and  proceeds  of  timber 
In  excess  of  tbe  value  of  bis  services.  Tbe 
defendants  offered  evid«ice  of  a  special  con- 
tract as  against  plaintiff's  claim  for  a  quan- 
tum memit  The  counsel  for  defendants  are 
mistaken  in  urging  that  plaintiff  alleges  a 
special  contract,  and  thwefore  cannot  recov- 
er on  bis  quantum  memit  •  Plaintiff  alleges 
the  agency,  and  It  is  admitted;  but  he  does 
not  eitber  allege,  admit  or  offer  evidence  of 
a  special  contract  for  tbe  payment  of  his 
services.  It  is  the  defendant  who  offers  tbe 
evidence  that  according  to  agreement  Seals 
was  to  have  no  remunmtlon  for  bis  serv- 
ices and  payment  of  taxes,  acept  tbe 
rents.  It  is  not  necessary  that  plaintiff  al- 
lege or  prove  a  ^>eclal  contract  Tbe  agency 
being  admitted  by  defendant  Ward,  and  there 
being  proof  of  the  services  performed  and 
knowingly  received,  and  of  their  value,  tbe 
law  implies  a  promise  to  pay  by  defendant 
but  to  be  confined,  as  it  was  omflned,  to  tbe 
years  since  defendant  Ward  purchased. 
"Where  services  are  performed  by  one  for 
another,  either  with  or  without  the  tatter's 
consent  and  knowledge,  and  he  knowingly 
accepts  and  avaUs  himself  of  these  aervices, 
tbe  general  rule  Is  that  tbe  law  will  Imply 
a  promise  to  pay  a  fair  and  reasonable  com- 
pensatlim  therefor."  16  Am.  &  Eng.  Bncyc. 
1U83:  Blount  V.  Guthrie,  99  N.  a  83,  6  S. 
E.  890;  Bailey  v.  RutJes.  86  N.  a  617;  Mof- 
fltt  V.  aiass,  117  N.  a  142,  23  8.  E.  104; 
Dixon  V.  Gravely,  117  N.  G  84,  23  S.  B.  89. 

Wo  think  bis  honor's  charge  followed  tbe 
law  as  well  settled,  and  applied  it  prop^ly 
to  tbe  contratlons  of  the  parties.  Th&  ex- 
ceptions to  the  evidence  need  not  be  dis- 
cussed. They  are  mostly  based  upon  the 
erroneous  Idea  that  plaintiff  should  not  be 
permitted  to  prove  the  value  of  the  services 
rendered  by  tbe  intestate,  because  do  spedal 
contract  had  been  proven. 


voSf 


The  Judgment  against  defendant  Ward  is 
affirmed,  and  as  to  tbe  defendant  Bplsgr  It 
Is  ordered  that  he  go  without  day. 

Modified  and  affirmed. 


IVBT  T.  BBS8BMER  GITT  COTTON 
MILLS. 

(Buprenie  Court  vt  North  Garolhia.    Nov.  27, 

i9oeo 

1.  EvinnfOB  —  Wamrn  ComtAor  — >  Pamh. 

EVIDKNCI. 

Where  a  letter  acceptlns  plaintiff's  offer 
to  enter  defendant's  service  Indicated  that  there 
had  been  previous  negotiations  and,  beyond  flz- 
Ing  plainufTs  compcosation,  did  not  disdose 
wfiat  the  servlos  contracted  for  consisted  of, 
parol  evidence  was  admissible  to  samplemeot 
the  letter. 

:Bd.  Note,r-For  ossis  In  point  see  Cent  Dif. 
20,  BMdenee.  H  1882, 

2.  Sahs— AHBiGuirr. 

Where  a  written  contract  of  employment 
was  ambigaoaslr  worded,  parol  evidence  was 
admissible  to  dbclose  tlw  true  intent  of  tiie 
parties. 

;Bd.  Note^ror  casts  In  point  see  Cat  Dig. 
20,  BMdenee.  H  2m4a33.} 

8.  SAHB— COIfSIDIBATIOR. 

Parol  evidence  is  admissible  to  show  tbe 
consideration  Intended  to  be  given  for  a  promise 
of  onployment  where  tuch  consideration  was 
not  clearly  expressed  in  tbe  written  contract 

[Ed.  Note^For  cases  in  point  see  Cwt  IMg. 
vol  20.  Evidence.  I  1922.] 

4.  APFEAi^Amuasion  or  nviiwiTas— Pbktd- 

DICE. 

In  an  action  for  breach  of  a  written  con- 
tract of  employment  plaintiff  was  not  preju- 
diced by  the  admiision  of  parol  evidence  that  he 
bad  represented  himself  as  qualified  for  the  posi- 
tion he  was  employed  to  nil,  such  representa- 
tion being  no  more  than  would  be  implied  by 
law. 

6.  UASm    AHD    amVAMt  -~  DUCHU«  OV 
SnVAST— OSOVIIDS. 

The  breach  of  any  material  stipulation  in 
a  contract  of  employment  express  or  implied, 
whidi  disables  the  servant  to  perform  his  part 
of  tbe  contract  or  which  results  in  his  inability 
to  do  BO,  furnishes  sufficient  ground  for  the 
master  to  terminate  the  contract  and  la  a  legal 
excose  for  tbe  servant's  discharge. 

[Ed.  Not6.— For  cases  In  point  see  Cent  Dig. 
vol.  84,  Master  and  Servant  H  80-8S.  S8.] 

6.  DxpoamoN  —  Nonca— Takiito— TncE  and 

PUOE. 

Where  notice  wis  served  that  depoaittona 
would  be  taken  at  the  same  time  in  two  different 
places  so  that  the  par^  notlGed  conld  not  be 
present  at  both,  but  be  elected  to  attrad  at  one 
place  and  noss-examlned  the  witness  without 
making  any  objection  as  to  tbe  notice,  the  defect 
was  waived. 


[Ed.  Note.^For  cases  In  point  see  Cent  Z^. 
vol.  Xfi,  Depositions,  H  829-387.] 

7.  Sahv— OBJEcnons— Tna. 

Where  deposidons  have  been  taken  and 
r^olarly  returned,  an  exception  based  on  the 
form  of  the  notice  should  be  raised  before  trial. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  16,  Depositions,  %%  30^19.] 

8.  EviDSNCB— Best  and  Secondabt — Lcitkbs 
— NoncB  TO  Pboduce. 

In  tbe  absence  of  s  notice  served  on  de- 
fendant to  produce  the  original  of  a  letter  writ* 
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ten  to  it  hj  plaintiff,  plaintiff  was  not  entitled 
to  introdnce  an  alleged  copy  thereof. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig. 
Tol  20,  BTidence.  |  642.] 

0.  Sahb— FoBU  OF  Copt. 

An  allesed  "substantial  copy"  of  a  letter 
written  by  plaintiff  to  defendant  made  by  plain- 
tiff from  memory  was  Inadmiaaible  as  secondary 
evidence  of  the  contents  of  the  letter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  20;  Evidence.  H  QSl-e&.} 

10.  Habto  ard  SratTAnr  —  Dibohaboi  or 
Seevant— Excuse— Bdbdeit  or  PBOor. 

In  an  action  for  breach  of  a  contract  of 
empkmuent,  the  burden  was  on  defendant  in  the 
first  instance  to  show  a  good  leical  entm  for 
plaintUTs  dlscharie. 

raid.  Note.— For  cases  in  point,  see  Omt  Dig. 
VOL  Bi,  Master  and  Servant.  |  47.] 

11.  SAia  —  VoLunxABT  Resionatiom  —  In- 

BTBUOTIONB. 

In  an  action  for  allmd  wrongf al  discharge 
<tf  a  servant,  an  Instmction  tbmt  If  die  parties 
agreed  that  plaintiff  might  qnit  the  servloe,  and 
he  voluntarily  resigned,  the  contract  was  there- 
by terminated,  and  plaintiff  having  been  jtaid 
to  tlie  time  of  his  resignation,  defendant  was 
under  no  further  UabUi^  to  him,  was  propw. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |  22.] 

Appeal  from  Baperlor  Court,  Catawba 
County;  Ooolie,  Judge. 

Action  by  Qeo.  F.  Iv^  against  the  Bess- 
emer City  Cotton  Mills.  From  a  Judgment 
for  defendant,  plaintUF  appeals.  Affirmed. 

TbiB  action  was  brought  to  recover  upon 
a  contract  for  services.  The  plaintiff  was 
employed  by  defendant  as  superintendent  of 
its  mill  on  March  22,  1902,  at  |1,600  per  an- 
num, and  entered  upon  the  discharge  of  his 
duties  May  1,  1002.  Tlie  plaintiff  Introduced 
a  letter,  dated  March  22,  1002,  from  defend- 
ant to  him,  which  is  as  follows:  "Yours  of 
the  21  Inst  rec'd  and  noted,  and  you  can 
come  on  as  soon  as  you  choose  at  the  rate 
of  sixteen  hundred  dollars  ($1,800)  per  annum 
from  now  until  January  1.  1903,  and  at  the 
rate  of  $1300  per  annum  as  long  as  It  Is 
mutually  agreeable  after  that  time,  and  this 
shall  be  a  contract  to  this  effect,  and  I  hope 
you  will  be  here  many  years.  I  simply  want 
the  best  results,  and  as  long  as  you  can  give 
these,  I  see  no  reason  to  change.  Ours  is  a 
close  corporation,  and  you  have  few  to  please. 
Av  e  will  begin  work  on  striped  Madras,  out  of 
26  warps  and  26  fillings,  64  and  and  weave 
82  Inch  goods.  I  mean  to  finish  32  inch  goods 
and  I  presume  will  be  8S%  to  84  In.  rough, 
and  you  will  please  write  Charlotte  Bupplr 
Co.  about  Reeds,  Harness,  etc,  at  onc&  They 
will  want  to  begin  work  on  the  harness.  I 
inclose  you  letter  to  C.  Supply  Co.  I  will 
build  you  a  six-room  house  at  ouce  near  the 
mill  in  a  nice  place.  I  leave  Monday  night 
and  will  be  gone  a  week  or  ten  days."  The 
defendant,  over  the  plalntlfFIs  objection,  intro- 
duced evidence  tending  to  show  that  the 
plaintiff  had  represented  himself  to  be  com- 
petent for  the  work  be  was  about  to  under- 
take, and  also  evidence  tending  to  show  tliat 
the  pialntlft  acted  as  saperintendent  of  the 
mill*  and  took  control  and  direction  of  the 


construction  work  from  May  1,  1002  until 
October  25, 1902,  at  which  time  tbe  defendant 
bad  discovered  that  he  was  incompetent  and 
not  qualified  for  the  work  for  whidi  lie  waa 
employed;  lie  having  made  many  serlow 
mistakes  in  the  mannw  of  performing  the 
work.  The  defendant  thereupon  threatened 
to  discbarge  him  but  he  asked  to  be  con- 
tinned  in  the  service  as  it  would  injure  his 
reputation  as  a  mill  superlntoidait  to  be 
discharged  at  that  time,  and  he  could  not 
get  a  place  anywhere  elae.  He  then  promised 
that  If  he  was  k^t  In  the  employment  of 
the  defoidant  for  another  month  that  at  the 
end  of  tbat  time  he  would  resign,  and  be 
signed  a  paper  dated  October  2S,  1902,  agree- 
ing that  the  contract  would  expire  on  Decem- 
ber 1.  1902.  The  defendant  then  agreed  to 
retain  blm  upon  condition  that  no  mistakes 
were  made  tliereafter.  After  a  few  days  the 
defendant  discovered  that  the  plaintiff  bad 
made  other  mistakes,  and  tiiat  it  would  have 
to  replace  machinery  put  up  under  his  super- 
vision and  direction.  The  plaintiff  was  noti- 
fied of  this,  and  admitted  titiat  he  had  made 
the  mistakes,  and  asked  to  be  allowed  to 
resign  at  once,  nils  was  on  October  SO, 
1902.  He  did  resign  and  was  paid  his  salary 
in  full  to  that  date.  There  was  evidence  on 
the  part  of  the  plaintiff  In  contradiction 
of  that  of  the  defendant  as  to  plaintiff's  rep- 
resentation that  he  was  a  competent  mill 
man,  and  as  to  what  took  place  October  30, 
1902.  The  defendant  denied  that  he  had  re- 
signed after  that  date.  He  now  sues  for 
hia  salary  alleged  to  be  due  for  the  months 
of  Nov«nber  and  December,  1902.  Hie  de- 
fendant Introduced  the  deposition  of  Jam»  L. 
Wilson  to  prove  that  the  plaintiff  bad  repre- 
sented himself  to  be  competent  for  the  posi- 
tion of  superintendent  of  the  mill.  The  plain- 
tiff objected  to  the  d^sltlon  because  the  de- 
fendant had  served  notice  to  take  this  d^ 
Bition  in  Philadelphia,  Pa.,  on  a  certain  day 
and  also  a  notice  to  take  the  deposition  of 
another  witness  on  the  same  day  at  Fayette- 
Tllle,  N.  a,  though  the  latter  d^x>sition  was 
not  taken.  The  court  found  as  facts,  that 
the  deposition  of  Wilson  was  opoied  by  the 
clerk,  and  passed  upon  by  blm  after  due  no- 
tice and  allowed  to  be  read  "subject  to  ex- 
ertions," and,  as  no  exception  was  then 
made  to  the  service  of  the  notices  to  take 
two  depositions  in  widely  separated  places, 
the  court  ruled  that  the  exertions  reserved 
applied  only  to  the  competency  or  admissi- 
bility of  the  evldmce,  and  not  to  the  validity 
of  ^e  deposition.  The  court  further  found 
that  no  Buch  objection  as  is  now  urged  wu 
made  at  the  opening  of  the  trial  or  before  the 
trial  commenced,  nor  until  aft»  the  plain- 
tiff had  rested  his  case  and  the  defendant  had 
introduced  the  greater  part  of  Its  evidence, 
the  defendant's  counsel  then  agreeing  to 
waive  all  objections  to  the  competency  of  evi- 
dence. Thereupon  the  court  overmled  the 
objection  and  admitted  the  deposltlott.  The 
witness  testified  tiiat  Ivvf  gave  him  to  nnder* 
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stand  that  lis  was  a  capable  saperlntendent. 
and  anderatood  the  bnslnees  he  was  agreeing 
to  nndertakel  The  court  snbmltted  two  Is- 
saes,  one  as  to  whether  the  plaintiff  had 
been  WTongfnlly  dlscha^ed,  and  the  other 
as  to  the  damages  and  diarged  the  Jury  that 
as  the  defendant  discharged  the  plahitiff, 
the  burden  was  upon  It  to  Justly  the  dis- 
charge, but  that  the  parties  to  the  contract 
conid,  at  any  tlme^  by  mntaal  consent  pot  an 
end  to  It;  and  If  the  Jnry  fonnd  as  a  fact 
by  the  greater  wel^t  of  the  erldnice,  the 
burden  being  upon  the  defendant,  that  the 
plaintiff  failed  to  perform  his  dnty  as  super- 
intendent, the  defendant  had  the  right  to 
discharge  him,  and  they  wonld  answer  the 
Iflsae  "No,"  or  If  ther  found  that  there  was  a 
disagreement  between  the  parties  In  respect 
to  the  manner  of  performing  the  work  and 
the  plaintiff,  therenptm,  volantarlly  resigned 
his  position  and  acc^ted  the  balance  dae  him 
to  the  time  of  his  resignation  In  foil  settle- 
ment of  the  contract,  they  sbonld  answer  the 
issoe  "No,"  but  If  they  fonnd  that  Ihe  plain- 
tiff did  Dot  fall  to  perform  his  part  of  the 
contract  and  did  not  resign,  tiiey  ahonld  an- 
swer the  Issae  "Te&"  The  plaintiff  except- 
ed to  t2ie  refaaat  of  the  coart  to  diarge  tba 
jnry  at  his  request  that,  If  the  defendant 
knew  that  the  plaintiff  was  Incompetent  at 
the  time  he  was  empl(^ed,  hli  Incompetency 
would  not  excuse  the  defoidant  from  dis- 
charging him,  and  he  also  excepted  because 
the  court.  In  response  to  the  defmdanf  s  re- 
guests  1  and  4,  charged  the  ^ry  that  If  the 
plaintiff  hired  himself  out  to  the  defendant 
as  being  competent  and  having  experience 
hi  the  kind  of  business  he  was  euqtloyed  to 
superintend  and  It  turned  out  that  he  was 
not  competent,  and  did  not  have  such  ex- 
perience, and  he  failed  to  properly  perform 
the  duties  of  his  position  or  he  neglected  to 
perform  his  duties,  the  defoidant  had  the 
rlglit  to  discharge  him  and  they  should  an- 
swer tbe  first  Issue  "No."  There  was  a  vei^ 
diet  for  the  defendant,  and  Judgment  was 
entered  thereupon,  frcHn  which  the  plaintiff 
appealed. 

Gea  W.  Wllsm  and  Ollne  &  Mebane,  for 
ai^eUant.  Self  ft  Whitenw,  tm  appelleew 

WALKBR,  J.  (after  staUng  the  case).  This 
case,  4re  tblnlc,  has  beea  correctly  tried  and 
the  plaintiff  has  no  jast  ground  of  complaint 
The  objection  to  the  testimony  of  J.  A.  Smith, 
iwesldeat  of  tbe  defoidant  company,  as  to 
bis  conversation  with  the  plaintiff  at  the 
Bnford  Hotel  In  the  presence  and  hearing 
of  James  L.  Wilson,  Is  not  tenable.  It  will 
be  observed  that  the  writer  of  the  letter  of 
March  22,  1902,  which  Is  stated  therein  to 
be  the  contract,  does  not  profess  to  set  forth 
the  terms  of  tbe  onploymmt,  nor  does  he 
even  mention  the  particular  portion  which 
the  plaintiff  had  been  employed  to  fill.  He 
does  refer  to  a  certain  class  of  goods  on 
which  the  defendant  intended  to  work  at  the 
outset,  but  this  Is  really  all  in  tbe  letter 


that  gives  any  Inttmatlou  of  the  nature  of 
tbe  service  expected  of  the  plataitifl.  This 
phraseology  of  the  letter  shows  that  there 
had  been  some  previous  negotiation  l>etween 
tbe  parties  looking  to  the  entrance  of  the 
plaintiff  Into  the  service  of  the  company, 
but  beyond  fixing  the  compensation  we  are 
left  In  the  dark  as  to  what  that  service  waa 
It  shows  clearly  that  the  entire  contract  was 
not  reduced  to  writing,  and,  by  an  elementary 
rule  of  law,  we  are  permitted  to  resort  to  oral 
evidence  to  supply  the  omission.  Cnmmlng 
T.  Barber.  09  N.  a  832,  5  S.  a  903;  NIssen 
T.  Mining  Ca,  104  N.  a  800,  10  B.  B.  S12, 
and  Bvana  r.  Treeman  (at  tble  term)  142  N. 
(X  — ,  64  S.  B.  847.  where  the  cases  are 
collected.  But  If  this  were  not  so,  the  con- 
tract wonld  be  ambiguously  worded,  and 
therefore  susceptible  In  law  of  explanation, 
In  order  to  ascertain  the  true  Intent  and 
meaning  of  the  partle&  The  principle  Ii 
clearly  and  fully  stated  by  Mr.  Justice  Bur- 
well,  in  Colgate  v.  Latte,  IIS  N.  a  127,  20 
8.  B.  88S,  26  L.  R.  A.  821,  and  requires  no 
furthw  elucidation.  Such  evidence  does  not 
vary  or  contradict  the  writing,  but  In  the  one 
case  It  merely  shows  the  completed  contract, 
and  In  the  other  It  reveals  the  meaning  of  the 
parties,  and  makes  plain  that  which  would 
otherwise  he  Insendble.  It  Is  Just  as  com- 
petent In  the  latter  case  as  In  the  former. 
17  Cyc.  672-679;  Bgerton  v.  Carr,  94  N.  a 
653,  65  Am.  Rep.  630;  Perry  v.  Hill.  68  N. 
C.  420 ;  RobMns  v.  Love.  10  N.  0.  82 ;  Lane 
V.  WIngate.  25  N.  a  326.  Tbe  letter  of 
March  22,  1002  contains  a  promise  to  pay  a 
definite  sum,  and  It  may  be  Inferred  that  It 
was  for  BCHue  kind  ot  service  but  for  what 
kind  ta  left  donbtfol,  and  psrol  erldence  was 
necessary  to  explain  thess  amblgnous  terms, 
and  to  fill  out  the  terms  of  the  contract 
White  T.  McMUlan,  m  N.  a  10  8.  B. 
234.  It  has  always  been  considered  compe- 
tent to  prove  1^  oral  evidence  Uie  considera- 
tion of  such  a  promise,  If  it  Is  not  clearly 
expressed  in  the  wrlttoi  Instrument  Perry 
V.  Hill,  supra;  White  v.  HcMlllan,  supra. 
But  tbis  evidence,  if  strictly  within  the  mle 
excluding  oral  evidence,  did  not  proJadlce  tb« 
plaintiff,  as  It  tended  to  prove  only  that  iTey 
had  substantially  represented  himself  as  fit 
and  competent  for  the  poslthm  of  siq;>erlir 
tendent  of  the  defendant's  mill,  and  this  IB 
no  more  than  the  law  Implies.  There  Is 
said  to  be  always  on  the  part  of  the  serv- 
ant an  Implied  obligation  to  enter  the  mas- 
ter's service  and  serve  him  diligently  and 
faithfully  and  to  conduct  himself  properly 
and  generally  to  perform  alt  the  duties  In- 
cident to  his  employment  honestly  and  with 
ordinary  care,  having  due  regard  to  the  mas- 
ter's interest  and  buslnesa  So,  too,  the  law 
Implies  a  representetlon  by  the  servant  that 
he  is  competent  to  discbai^  the  duties  of 
his  position,  and  is  possessed  of  the  requisite 
skill  which  will  oiable  bim  to  do  so.  These 
and  peiliaps  other  obligations  arise  out  o^ 

Digitized  by  Google 


616 


SB  BOUTHHASTBBN  rmpobtiol 


and  are  Implied  from,  tlw  relation  created 
br  tiu  contrw^  and  tbe  breach  of  anr  mate* 
rial  BUpalatlfui)  wbettaer  eqveaa  or  Implied, 
whldi  disables  tbe  aerrant  to  perform  hla 
part  of  the  ocmtract  or  which  remlta  In  hla 
InablUtx  to  do  ao,  fomlibea  a  good  ground 
for  the  master  to  terminate  the  contract,  and 
la  a  valid  and  legal  excnaa  for  the  dlBdiarge 
of  the  Berrant  Wood's  Mastw  ft  Berrant 
(1877)  p.  166;  Wangh  T.  Shnnk.  20  Pa.  18a 
In  the  case  last  Cited  It  la  said:  "Where  ddll. 
as  well  as  care,  la  required  In  performing 
ttie  undertaking,  If  the  party  purport  to  have 
Skill  In  the  bn^eas,  and  he  nndortakes  for 
hir^  be  Is  bound  to  the  exercise  of  due  and 
ordhiary  skill  In  tbo  mqilormmt  of  hla 
art  or  business  about  It  or,  In  oUier  words, 
to  perform  It  in  a  workmanlike  manner.  In 
cases  of  this  sort,  be  nmat  be  understood  to 
have  engaged  to  use  a  degree  of  diligence, 
and  attention,  and  skill  adequate  to  the  por- 
fonnance  of  his  undertaking.  It  Is  his  own 
fault  it  he  undertake  without  sufficient  skill, 
or  applies  less  than  the  occadra  requires." 

T.  Pollard,  20  Wall.  (U.  8.)  408,  22  L.  Ed. 
861;  Harmer  Cornelius  6  a  B.  (M.  S.) 
286;  Oello  v.  Brouncker,  4  C  ft  P.  518; 
Stanton  r.  Bell,  9  N.  0. 145, 11  Am.  Dec  744 ; 
2  Kentfs  Com.  468;  Fletcher  v.  Knell,  42 
(Q.  B.)  5&  This  principle  was  vlrtoally  adopt* 
ed  and  applied  In  the  recent  case  of  Bn- 
banks  T.  Alquiugh,  189  N.  a  520^  52  S.  B. 
207.  which  la  much  like  this  In  its  prominent 
features,  and  suffldoitly  so  to  lie  decisive  of 
this  case  tqion  the  main  questions  luTolved. 

The  principles  we  have  stated  also  apply 
to  the  objection  of  the  plaintiff  to  the  depoel- 
tion  of  James  L  WUson.  He  really  proved 
no  mwe  than  the  law  Implies,  and  tbe  ruling 
in  regard  to  that  piece  of  evidence.  If  errone- 
ous, was  harmless.  But  the  exception  as  to 
the  d^odtlon  cannot  be  sustained  fbr  anotb- 
reaacHL  It  appears  from  the  record  that 
the  plaintiff  did  object  to  It  before  tbe  clerk, 
upon  the  ground  tbat  notices  were  served  on 
bim  to  take  the  two  depositions  at  the  same 
time  In  different  placra.  But  It  also  appeara 
tbat  the  deposition  was  not  taken  In  Fayette- 
vlUe,  and  tbat  the  plaintiff  appeared  by  at 
tomey  before  the  commissioner  at  Philadel- 
phia and  cross-examined  tbe  witness  Wilson 
without  making  any  objection  at  tbat  time. 
When  notice  Is  served  that  depositions  will 
be  taken  at  the  same  time  In  two  different 
places,  so  that  the  party  who  Is  so  notified 
cannot  be  present  at  both,  he  may  attend  at 
either  place  designated  and  disregard  the 
notice  as  to  tbe  other,  and  the  deposition 
taken  in  his  absence  at  the  other  place  will, 
on  motion,  be  gnaBhed  or  suppressed.  This 
ia  the  general  rule  where  statutes  such  as 
ours  are  In  force,  and  It  seems  to  be  a  rea- 
sonable one.  13  Cyc.  009  (b)  ;  Evans  v. 
RothchtId,  64  Kan.  747,  80  Paa  701 ;  CJole  v. 
Hall,  131  Mass.  88;  Hankinson  v.  Lombard, 
is  III.  572,  79  Am.  Dec.  848;  Uhle  v.  Burn- 
bam  (a  G.)  44  Fed.  729.  The  plaintiff  In 
this  case  made  his  decUon  to  ai^ar  befors 


tiie  cmimlstfoQer  In  Phlladdpbla  and  the 
deposition  was  taken,  and  counsel  for  the 
plaintiff  cross-examined  ttw  witness,  with- 
out making  any  such  objection  as  is  now 
made.  We  think  this  was  a  waiver  aC  any 
defect  In  tbe  notices,  and  the  ^aiaUff  cannot 
now  avail  himself  of  it,  even  if  the  objecthm 
does  not  come  too  late.  How  the  matter  would 
have  stood  If  he  had  not  elected  to  attend 
at  eitiber  place,  we  need  not  dedda  The 
deposltkui,  it  is  stated  In  the  reowd,  was 
opeasA  by  the  clerk  In  the  presoue  of  tbe 
attorneys  of  the  respective  parties,  and  found 
to  have  beoa  taken  In  accordance  with  the 
notice  and  ounmlsslm,  and  the  same  was 
ordeowd  to  be  read  at  the  trial,  subject  to  tbe 
platntUTs  vxcepOma,  It  is  not  a  strained 
inference  from  these  proceedings  that  the 
plaintiff  abandoned  his  exception  to  the  ir^ 
regnlarltr  In  tike  notice,  as  his  bonw  held. 
We  take  notice  of  these  mattes  In  order  to 
call  attention  to  a  custom  which  we  do  not 
approve,  and  which  Is  omtrary  to  tbe  virit 
of  the  Btatu^  and  that  is  reserving  the  right 
to  have  exceptiotts,  especially  those  which  re- 
late to  tbe  regularity  ot  a  deposition,  passed 
upon  wlien  tiie  deposition  is  offered  in  evi- 
dence. A  pra<^ce  whidk  essentially  nuUifles 
the  purpose  of  the  statute  Is  not  to  be  com- 
mended. Sttdi  exceptions  should  be  disposed 
(M^  at  the  latoit  btftva  the  trial  is  entoed 
upon.  Parties  may  be  taken  at  a  great  dis- 
advantage If  this  Is  not  done.  Tbey  may, 
pnbaps,  consent  to  wait  until  the  dcpoaltion 
Is  introduced,  but  it  ^ould  be  so  expressly 
stated,  and  we  ^11  not  be  disposed  to  ex- 
tend tiie  reservation  by  Implication  beyond 
the  commencement  of  tiie  trial.  His  honor 
seems  to '  have  taken  this  view,  as  he  beid 
tbat  the  plaintiff  had  waived  tiUs  (d>JecUon, 
not  having  urged  it  until  plalntlfl  proposed 
to  read  tbe  deposition.  Bevlsal  1905,  f  1&4T ; 
Oarroll  v.  Hodges,  98  N.  0.  418,  4  S.  B.  189; 
Davenport  v.  UcKee,  98  N.  a  fiOO,  4  8.  S. 
645. 

The  plaintiff  offered  in  evidence  a  paper 
writing,  "which  he  alleged  was  a  substantial 
copy  of  tbe  greater  part  of  his  letter  to  tbe 
defendant,  dated  March  21,  1902,  to  which 
the  defmdant's  letter  of  March  21,  1902  was 
an  answer."  It  was  not  claimed  by  the  plain- 
tiff that  tbe  alleged  "substantial  copy"  waa 
made  at  tbe  time  the  original  was  wrltteo, 
nor  was  there  any  evidence  tbat  said  copy 
was  made  before  the  commencement  of  this 
action.  This  paper  was  excluded  on  objec- 
tion. We  think  tbe  ruling  was  proper.  The 
defendant  was  not  notified  to  produce  the 
original  of  the  letter,  even  If  tbe  copy  was 
Bufflclent,  end  would  have  been  competent  it 
such  notice  had  been  given.  MurchlaoD  v. 
McLeod,  47  N.  C.  239;  State  v.  Klmbrougb, 
13  N.  O.  431.  It  is  evident  that  the  copy  waa 
made  from  memory  and  we  hardly  think  it  is 
such  a  document  as  Is  contemplated  by  the 
rale  admlttliig  secondary  evidence.  If  it  cao 
be  called  a  copy  at  all.  it  was  at  least  not 
an  admitted  co^.  If  that  would  be  suffldoit 
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to  dispense  with  the  necesiitr  of  notice^ 
Beard  t.  Hallway  (at  this  term)  142  N.  a 
— ,  6S  8.  B.  2M. 

The  charge  of  the  court  <wa8  as  favorable 
to  the  plaintiff  as  the  law  permitted.  The  bur- 
den was  placed  In  the  first  Instance  upon  the 
defendant  to  show  good  legal  excuse  for  dls- 
chargiDg  the  plaintiff.  Enbanks  t.  Alspaugh, 
supra;  Smith  t.  Lumber  Co.  (at  this  term)  1^ 

N.  a  ,  64  8.  B.  786.   It  was  nndoubtedlr 

correct  to  tell  the  Jury  that  If  the  plaintiff 
failed  to  perform  his  duty  as  Biq;>erlntfflid«it, 
the  defendant  had  the  rlf^t  to  dlscbai^  him. 
Johnson  r.  Machine  Co.,  130  N.  O.  44)1,  41  S. 
E.  8^  The  defendant  was  not  bound  to  re* 
tain  In  Its  service  an  Incompetent  superintend- 
ent, who  did  not  and  could  not  do  the  work 
assigned  to  him.  If  the  parties  agreed  that  the 
plaintiff  might  quit  the  serrice,  and  he  volun- 
tarily  resigned,  the  contract  was  thereby  ter- 
minated, andt  having  been  paid  to  the  time  of 
his  resignation,  the  defmdant  was  not  under 
any  further  liability  to  him.  The  court  also 
instructed  the  Jury  that  If  the  plaintiff  had 
performed  bis  part  of  the  contract,  and  did 
not  voluntarily  wltlidraw  from  the  service, 
they  should  find  that  he  was  wrongfully  dis- 
charged. This  was  a  fair  submission  of  the 
case  to  the  Jury.  They  fomid  against  the 
plaintiff  on  the  issue  of  fact  thus  Joined  and 
be  has,  In  law,  no  good  reason  to  complain. 

The  exceptions  to  the  Instmctlons  given 
In  response  to  the  defendant's  prayers  1  and 
4  are  covered  by  what  we  have  already  said 
In  discussing  the  admissibility  of  the  testi- 
mony of  the  witnesses  J.  A.  Smith  and  James 
L.  Wilson  as  to  the  conversation  betweoi 
them  and  the  plaintiff.  If  that  evidence  was 
competent,  those  two  instructions  were  not 
Improper.  The  Jury  have  accepted  tbe  de- 
fendant's account  of  the  transaction,  and  It 
would  therefore  seem  that  by  agreeing  on 
October  80,  1902  to  resign  and  afterwards 
asking  for  another  trial,  the  plaintiff  thereby 
virtually  admitted  his  Incompetency,  and  the 
mistakes  he  had  made  to  tbe  great  loss  of 
tbe  defendant.  If  be  did  not  do  so  In  his 
testimony.  It  seems  that  the  defendant  was 
very  Indulgent  to  him,  and  gave  htm  every 
chance  to  do  better  and  retain  bis  position. 
He  was  discharged  not  so  much  for  bis  gen- 
eral Inefficiency,  or  for  falling  to  do  what 
tbe  defendant  had  the  right  to  require  of 
him,  as  for  doing  that  which  was  positively 
Injurious  to  his  employer's  business.  The 
remaining  exceptions  have  been  examined, 
and  are,  we  think,  without  merit  They  do 
not  call  for  any  separate  dlscusslrai. 

No  error. 


In  re  WITTKOWSKY'S  LAND. 

(Bupreioe  Oonrt  of  North  Oarollna.    Dec  4, 
1906) 

1.  IbainEirt  Doxaik  —  IdcoAi.  Pbocbkduiqs— 

COHVCRCTlCENf. 

'Where  the  "taking"  of  land  for  a  highway 
ondcr  the  rl^t  of  eminent  domain  was  not  coih 


tested,  the  service  of  a  notlee  1^  tbe  tmsteea 
of  the  township  of  the  owner  tiiat  they  had  con- 
demned the  land  was  not  the  commencement  of 
legal  proceedlogs. 

2.  Sawb— AssEBSuniT  or  Davaoks— Jtmr— 
NoncB. 

Lawa  IdOl,  p.  198,  &  60,  I  5,  as  amended 
by  Laws  190S,  p.  932.  c.  770,  {  1  (2),  providing 
for  the  condemnation  of  land  for  highway  pur- 
poses, declares  that  any  person  aggrieved  may. 
within  6  months  after  a  change  of  road  or  on 
a  completion  of  a  new  road,  apply  to  the  clerk 
of  the  superior  court,  who  shall  appoint  a  Jury, 
to  consise  of  fire  freeholders,  to  assess  tbe  dam- 
ages. Held  that,  though  such  section  does  not 
in  terms  require  notice  of  such  appointment  to 
the  township  tmsteea  snd  county  rommissionen. 
such  notice  is  required  by  the  general  law  of 
tbe  land. 

a  Saue^Tiics. 

Laws  1901,  p.  198,  c.  50,  I  5.  as  amended 
by  Laws  1906,  p.  932,  c.  770,  f  1  (2),  provides 
that  any  person  aggrieved  by  the  taking  of  land 
for  a  highway  "may.  within  six  months"  after 
tlie  change  of  road  or  new  road  Is  completed^ 
apply  for  a  Jury  to  assess  damagt>s.  Beld,  that 
such  section  only  required  that  the  landowners' 
proceeding  to  assess  danmges  should  be  bwun- 
"not  later  than"  six  months  after  the  road  bad 
been  changed  or  the  new  road  opened  and  com- 
pleted. 

4.  Saub— Apfeai.— RnCAHD. 

Where  prooeedinn  were  Imrtitnted  to  assess 
damages  for  lands  taken  for  a  highway  without 
notice  to  the  board  of  trostees  of  the  township 
or  the  traard  of  county  commissioners,  and  they 
appealed  from  the  award,  It  was  propsr  ftv  the 
court  either  to  try  the  case  or  rsmand  It  to  the 
clerk  with  instructJODS  to  apiwlnt  a  new  Jury 
and  hear  all  the  parties  aftn:  notice  before  as- 
sessment of  damagea. 

Appeal  from  Superior  Oourt,  Hecklmborff 
Connlr;  Peebles,  Judge. 

Proceedings  for  the  con^temnatlon  of  the- 
land  of  S.  Witfkowsky  to  widen  a  highway. 
From  an  order  remanding  the  proceeding  to 
the  clerk  of  the  superior  court  for  resub- 
mission to  another  Juiy,  Wlttkowsfcy  appealSw 
Affirmed. 

On  Mardk  IS,  1906,  the  board  of  trustees 
of  Charlotte  township  notified  S.  Wittkowsky 
tliat  they  had  condemned  a  strip  of  bis  land 
to  widen  the  public  highway.  On  March  23, 
1906,  he  applied  to  tbe  clerk  of  court  to  ap- 
point a  Jury  of  five  men  to  assess  bis  dam- 
ages. On  March  24, 1906,  the  clerk  appointed^ 
tbe  Jury,  who  were  summoned  by  the  sheriff 
and  assessed  the  damages  at  (2,000.  The 
application  to  tbe  clerk,  the  appointment  of 
tbe  Jury,  their  summons  by  the  sheriff,  tbelr 
meeting  and  assessment,  were  all  without 
notice  either  to  tbe  board  of  township  trus- 
tees or  to  tbe  county  cmnmlstioners,  v^hose 
first  knowledge  of  the  proceedings  to  assess 
damages  was  a  notice  from  the  clerk  on 
April  17th  that  the  counsel  for  Wlttkowsky 
had  moved  for  Judgment  for  f2,000  damages 
assessed  by  the  Jury.  ThB  hoard  of  townsbip' 
trostees  moved  to  dismiss  the  proceedlngs- 
because  prematurely  brought  This  motion 
was  allowed,  and  Wlttkowsky  appealed.  Tbe- 
Judge  remanded  the  proceedings  to  the  clerk, 
with  directions  to  Issue  notice  to  township 
trustees  and  countr  commissioners  of  tbe- 
ap^icatlon  for  appointment  of  a  Jury,  which- 
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shall  be  composed  of  new  men,  none  of  whom 
bare  already  acted  In  this  case,  and  that 
said  Jury,  when  appointed,  aboil  procure 
from  the  township  trustees  a  map  of  the  land 
condemned,  and  shal]  appoint  a  time  and 
place  for  assessment  of  damages,  giving  dne 
notice  of  time  and  place  to  the  township 
trnstees  and  county  commissioners,  as  well 
as  to  the  petitioner,  and,  after  bearing  all 
the  parties  and  the  evldaice  offered,  make 
report  of  their  aesessment  of  damages  to 
Hie  clerk. 

Brerard  Nlzoi  and  J.  D.'  McOall.  for  ap- 
pelant Bvrwell  &  Oansler  and  B.  S.  Hutch- 
ison, for  appeUeei. 

OLABK,  O.  J.  This  was  a  proceeding  un- 
der Laws  1901.  p.  198,  c.  DO.  I  6,  as  amended 
by  LawB  1906,  p.  982,  a  770.  I  1  (2).  The 
notice  to  Wlttkowafcy  that  the  strip  of  his 
land  bad  been  taken  for  public  purposes  was 
not  the  beginning  of  legal  proceedings.  The 
"taking"  was  nnder  the  right  of  eminent  do- 
main, and  was  not  contested.  The  above- 
quoted  section  provided  that  any  person  ag- 
grieved  "may  within  Ox  months  after  said 
change  of  road,  or  new  road  has  been  open- 
ed and  completed,  apply  to  the  clerk  of  the 
superior  court,  who  shall  appoint  a  Jury  to 
consist  of  five  freeholders  to  assess  the  dam- 
ages." This  was  the  beginning  of  these  pro- 
ceedings, whose  object  was  solely  to  assess 
damages.  It  is  true  that  the  statnte  does 
not  In  terms  require  that  notice  of  the  pro- 
ceeding should  be  given  to  the  township 
trustees  and  county  commissioners;  but  that 
is  required  under  the  "law  of  the  land" — that 
general  law,  **which  proceeds  upon  Inquiry 
and  renders  Judgment  only  after  trial."  In 
Gamble  v.  McCrady,  75  K  a  609,  It  was  held 
that  an  assessment  of  damages  was  void  for 
want  of  notice,  though  no  notice  was  re- 
quired by  the  statute  under  which  those 
proceedings  were  had.  That  a  notice  must 
be  given,  as  of  right,  Is  recognized.  State  v. 
Jones,  1S9  N.  G.  618,  62  S.  B.  240,  2  L.  R.  A. 
(N.  S.)  818. 

The  clerk,  on  motion,  dismissed  the  pro- 
ceeding as  premature,  doubtlees  on  the 
ground  that  the  statute  iffovides  that  the 
landowner  must  Institute  this  proceeding 
"within  six  months  after  said  change  of  road 
or  new  road  has  been  opened  and  completed." 
But  this  we  think  means  simply  that  the 
proceeding  to  assess  damages  shall  be  begun 
"within"— I.  e.,  "not  later  than" — six  months 
after  the  road  has  been  changed  or  the  new 
road  has  been  opened  and  completed.  It 
was  error,  therefore,  to  dismiss  the  proceed- 
ing. We  think  his  honor  took  the  correct 
view  in  remanding  the  proceeding  to  the 
clerk,  with  directions  to  give  notice  to  the 
township  trustees  and  county  commissioners, 
that  they  may  be  represented  when  the  Jury 
ot  five  men  are  selected,  and  that  said  Jury 
most  give  notice  and  hear  all  parties  before 
aaaesament  of  damiypea.    Theit  rq^rt  wUl 


be  subject  to  action  of  the  clerk  upon  ex- 
ceptions and  an  ai»peal  therefrom. 

The  case  being  before  the  judge  on  appeal. 
It  was  optl<mal  with  him  to  try  it,  or  remand 
to  the  clvA  with  lnstnictl(Mi8.  Martin  v. 
Briscoe,  66  8.  D.  782.  As  the  notices.  If 
given  before  the  judge,  would  have  carried 
the  case  over  to  the  next  term,  the  course 
taken  was  preferable,  especially  as  the  jury 
appointed  by  the  clerk  will  ban  a  better  op- 
portunity to  view  the  premlMS, 

Affirmed. 


PETERSON  V.  SOUTH  &  W.  B.  B. 

(Supreme  Court  of  North  Carolina.  Dec.  4, 
1906.) 

1.  RAiiAOADa  —  Ofdutioii  —  FDMiaaivn  Li- 

OBRSa. 

By  carrying  on  its  cars  venders  of  fruit, 
etc.,  for  sale  to  passenzera,  a  railway  company 
does  not  Invite  the  pobllc  to  enter  its  trains 
at  stations  for  the  sole  purpose  of  makioji  pur- 
chases, and  the  company's  failure  to  (dtject  to 
persons  fireqnently  doinic  so  does  not  create  more 
than  a  permissive  license. 

[Ed.  Note.— For  cases  in  point,  sse  Gent  Dig. 
vol.  41,  Railroads,  »  878,  879.] 

2.  SAira— AoTXOH  nm  iNJusn. 

Where  one  went  upon  a  railway  tn^  at 
a  station  for  the  sole  purpose  of  pnrchasing 
fntit  from  a  news  agent,  the  company  was  not 
liable  for  his  injury,  resnltina  from  his  being 
thrown  trom  the  car  by  the  Jening  of  the  tzaln, 
though  no  st^nal  was  given  berore  the  train 
started,  since  a  railway  company  Is  liable  to  pM>- 
missive  licensees  for  wanton  negligence  only. 

[Ed.  Note.— For  cases  In  point,  see  Oent.  Dig. 
vol.  41.  RaUroads,  H  878.  Smi 

Appeal  fnHn  Supwlor  Ooort,  Mltdktil  Coun- 
ty; Cooke,  Judge 

Action  by  Mosee  Peterson  against  the 
South  ft  Western  Ballroad.  From  a  Judg- 
ment tor  idatotlff,  defendant  ai^iealiL  Be- 
T^ved. 

Moses  Feterscm  on  his  own  behalf  testi- 
fies: "I  was  at  Huntdale^  In  this  county, 
2d  May,  1803.  I  wmt  up  <m  the  train  to 
that  place  and  got  off  about  12  o'dodk.  The 
train  returning  passed  there  about  5  or  6  on 
Its  way  to  Johnson  City.  I  live  In  Yancey 
county,  and  was  about  to  start  home  on  my 
wagon  when  the  train  came  on;  but  while 
It  was  stopped  at  station  I  went  on  the  train 
to  purchase  some  lemona.  It  was  a  mixed 
train,  and  I  got  on  a  freU^t  car  where  the 
lemons  werew  There  was  a  door  on  each 
side.  There  were  steps  to  the  door,  up  which 
I  went.  Moses  Wilson  and  Van  Adklns  went 
on  with  me.  There  was  a  man  In  there 
standing  In  one  comer,  and  bad  lemons  and 
some  other  fruit  to  sell.  They  wwe  In  the 
rear  end  of  the  car.  The  car  doors  were 
about  four  feet  wide.  Both  doors  were  open. 
I  reached  him  a  dollar  and  told  htm  to  give 
me  three  lemons.  He  says,  *Tbe  train  It 
going  to  start  In  a  minute.'  I  says,  'Well, 
hand  me  the  dollar,  and  I'll  get  oat  of  herej 
He  banded  me  the  dollar,  and  aa  he  reached 
It  to  me  it  dn^ped  on  the  floor.  I  atooped 
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down  to  pldE  It  iQk  Tbe  train  118x1811,  and 
gare  a  Jwk,  and  tbrew  me  ont  ot  Ibft  door. 
I  had  iricked  the  dollar,  and  was  stralgbt- 
«nlDg  up,  wben  the  train  gave  tbe  Jerk. 
Thwe  was  no  alKnal  given  of  tbe  morement 
of  the  train*  eitber  by  the  bell  or  vblatteL 
It  tbrew  me  five  or  atx  feet  to  ttie  door,  and 
out  of  the  dow  on  the  jcrmmd.  Tbe  door 
was  nearly  four  fleet  from  the  ground,  and 
I  fell  flve  or  eeroi  feet  from  ttie  car  on  my 
left  Bide  end  left  and  broke  both  bonea  in  my 
left  1%.  I  dont  know  that  It  was  the  cus- 
tom of  the  railroad  cfHnpany  to  eell  lenona 
and  other  fimit  ftian  that  car.  It  was  tbe 
flrst  time  I  bad  ever  been  there.  I  was  not 
intoxicated.  I  had  only  taken  one  drink 
that  day.  That  was  just  before  dbmw. 
Wbea  tbe  jeA  came^  I  was  five  or  six  feet 
from  tbe  door,  towards  the  back  end.  Ad- 
klns  and  Wlls(m  were  both  out  before  I  was 
thrown.  When  the  man  said,  The  train  Is 
about  to  start'  they  went  out  the  other  door 
from  tbe  one  I  was  thrown  out  The  train 
had  been  delayed  at  the  stop  at  that  station 
for  about  balf  an  hour  on  account  of  their 
flcrewlns  up  some  parts  of  the  tfiglne.  I 
dfd  not  get  out  when  the  others  got  ont, 
because  I  wanted  my  dollar.  It  dropped 
on  the  floor.  I  can't  My  wbethw  the  man 
dropped  It  or  I." 

Enoch  Branett  testified:  "1  don't  know 
that  the  railroad  copipany  kept  fralt  for  sale 
la  the  car;  but  I  know  that  somebody  sold 
frnlt  in  that  car,  for  I  have  purchased  It 
tbere  myself,  and  I  have  seen  other  people 
than  passengers  get  thlnga  In  there.  They 
would  go  In  there,  and  come  ont  eating 
oranges  or  other  things.  I  was  there  for 
four  months.  There  was  no  alarm  given  of 
the  starting  of  the  train  that  I  know  of. 
I  was  near  enough  to  have  heard  It  It  was 
tbe  custom  of  the  train  at  that  point  to  give 
notice  before  starting.  It  started  that  day 
with  a  sndden  Jerk.  There  were  two  or 
three  trains  a  day  passing  along  there.  I 
can't  say  whether  the  bell  rang  or  the  whistle 
sounded  tbe  3d  of  May,  but  was  the  common 
thing  for  them  to  do  It  I  dont  know  wheth- 
er the  car  had  doors  In  tbe  ends  or  not 
I  think  Moses  went  In  the  side  of  the  door." 

X  B.  Hughes  tesUfled:  "It  was  the 
general  cnstom  that  they  sold  the  fmit  In 
them  at  tlie  different  stations.  They  sold 
■wangea,  lemons,  and  othw  fmtts.  They  had 
been  selling  that  way  for  two  ot*  three 
months.  What  I  saw  of  people  purchasing 
fndt  was  generally  they  went  to  .the  door 
and  tlie  fruit  was  banded  oat  to  than;  but 
I  bad  seen  persons  that  I  remember  now  go 
in  ttw  ear  and  pnnAase  the  fnilt '  I  saw 
It  sold,  beiides  Bnntdale,  at  P(vlar  Station 
and  Bellef-^the  llrst.  once;  the  last  twice. 
Part  of  the  time  th^  wbnld  ring  the  bell,  or 
tbe  oondnctor  would  throw  up  his  hands 
and  bt^knr,  *AU  aboard)'  The  trahi  started 
out  faster  tban  I  ever  knew  It  to  do  before. 
I  think  I  recollect  that  the  conductor  was 


In  such  a  position  sometimes  that  he  could 
have  seen  people  who  went  In  tbe  car  to 
purchase  ftnlt" 

Moses  Wilson  testified:  **I  wmt  In  car 
with  plahitlfC  He  went  In  flrst  Thwe 
were  aid  doors  to  the  car,  and  I  went  up  the. 
steps  and  In  at  one  of  the  end  doors.  When 
I  got  near  the  man  who  was  selling  the 
trvlt,  be  said,  The  train  is  going  to  stort' 
FetOBon  says,  'Hand  me  my  dollar.*  I  start- 
ed to  get  off  tbe  ear.  I  wmt  at  once,  and 
w«it  ttarovgfa  the  front  end  door  and  down 
ttie  steps.  I  was  four  or  five  steps  from  tbe 
end  door.  Directly  I  got  off  the  train  start* 
ed,  and  seemed  to  start  sudden.  I  bad  Jnst 
cleared  the  steps.  It  seemed  to  bfi  a  sod- 
den Jerk,  a  little  more  than  ocmunon.  It 
was  for  two  or  three  weeks  the  general  cus- 
tom tfflT  people  to  go  In  car  to  pnrcbase 
fruits  and  tfngier.pop.  I  bad  bought  these 
mysdf.  Smnetlmes  at  the  door;  sometimes, . 
when  I  thought  I  bad  time,  I  would  go  bi- 
side.  The  seUIng  of  fruit  from  the  car  bad 
been  carried  on  in  the  previous  summer; 
not  so  mudi  In  the  winter  monUu  Tbey 
kept  ginger  pi^  on  lee  In  the  summer.  They 
did  not  keep  Ice  there  In  winter.  There  are 
no  side  steps  to  tbe  side  doors.  I  had  Just 
inased  In  the  car,  and  gone  some  two  or 
three  stops,  whoi  tbe  man  told  me  tiie  train 
was  going  to  start  The  man  said:  The 
train  -Is  gobig  to  start  In  a  mhiute,  boys;  get 
off."* 

Plaintiff  rests:  DefWdant  mores  for  Judg- 
ment of  nonsuit  Befused,  and  defendant 
ezcesits.  Judgmoit  and  appeal. 

J.  0.  Biggs;  fw  ai^Ilant 

COMNOB,  J.  (atUx  Btotlng  tbe  can). 
The  plaintiff  was  neitba  a  passenger  nor 
an  employ^.  He  had  no  craitractoal  relation 
with  d^oidant;  hence  It  owed  blm  no  eoor 
tractual  duty,  nor  did  defendant  owe  him 
any  duty  In  respect  to  ito  bnaineas  as  a 
carrlw  of  passengers.  Tbe  rlgbte  bbA  du- 
ties of  tbe  parties  are  therefore  not  In  any 
d^rree  affected  by  the  fact  that  defendant 
was  employed  In  the  business  of  a  common 
carrier.  For  the  purpose  of  disposing  of  tlu 
exception  presented  upon  the  ai^ieal,  the  car 
was  the  pn^oty  and  under  the  contnd  of 
defoidant,  subject  to  the  same  power  of 
management  as  the  premises  of  a  private  cl^ 
izea.  Taken  la  the  light  most  favorable  to 
the  j^alntlff,  he  was  upon  tiie  car  by  virtue 
of  a  permissive  licoise,  in  the  pursuit  of  bis 
own  business,  with  which  defoidant  bad  no 
connection  or  concern.  It  cannot  be  success- 
fully cmtMided  that  by  carrying  on  Its  cars 
vaiders  of  fruit  and  confectioneries  or  news- 
paptfs  for  sale  to  ite  passoigers,  the  com- 
pany Invites  or  induces  the  public  to  enter 
into  than  at  statiims  for  tbe  purpose  of  mak- 
ing purdiaaee.  Besides  being  foreign  to  Its 
intimate  busineBs,  to  do  so  vronld  sralously 
interfere  with  Its  power  to  dlscbaige  the 
duty,  Imposed  by  law,  to  carry  passengers 
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with  all  muonable  dlspateli  and  safety. 
It  Is  not  necessary  to  hold,  nor  do  we  bold, 
that  plaintiff  was  a  trespasser,  altbongh  we 
see  no  good  reason  why  the  defendant's 
agent  and  employd  mar  not  hare  forbidden 
plaintiff  to  enter  the  car  for  the  purpose  of 
boring  fmlt,  just  as  a  private  cltlsen  may 
forbid  any  person  to  come  upon  his  premises. 
His  fiillure  to  do  BO  Is  no  more  than  a  per- 
missive license.  If  there  be  any  evidence  of 
an  existing  custom  by  which  persons  were 
In  the  habit  of  going  Into  the  car  at  sta- 
tions for  thB  purpose  of  buying  fruit,  it  1b 
very  alight  It  la  very  doubtful  whether, 
when  analyzed,  there  Is  an;  evidence  of  such 
custom.  One  witness,  who  undertakes  to  so 
testify,  says:  "What  I  saw  of  people  pur- 
chasing fruit  was,  generally,  they  went  to 
the  door  and  the  fruit  was  handed  out  to 
them ;  but  I  had  seen  persons,  that  I  remem- 
ber now,  go  In  the  car  and  purchase  fruit"— 
at  Huntdale  once,  and  Poplar  Station  twice. 
Another  witness  says:  "It  was  for  ;two  or 
three  weeks  the  general  custom  for  persons 
to  go  in  the  car  and  buy."  The  plaintiff 
says  that  be  had  never  heard  of  such  a 
custom.  It  was  the  first  time  he  was  ever 
there.  It  would  Impose  bard  lines  upon  the 
owner  of  premises,  and  In  respect  to  the 
plaintiff  the  defendant  occupies  that  position, 
If  by  permitting  persons,  In  a  few  Instances, 
to  enter  thereupon  for  their  own  purposes 
or  convenience,  a  custom  or  usage  should  be 
established.  Imposing  upon  such  owners  the 
degree  of  care  Inposed  In  the  case  of  Invited 
gnests  or  persons  going  In  for  the  purpose 
of  transacting  business  with  the  own^s. 
Winder  v.  Blake,  49  N.  C.  332;  Penland  r. 
Ingle,  138  N.  C.  456.  CO  S.  B.  850 ;  12  Cyc 
1028.  Discussing  the  question  Involved  In 
tbiB  appeal,  Boynton,  J.,  In  Pitts.,  etc.,  R.  R. 
V.  Bingham,  20  Ohio  8t  370.  says:  "It  is 
therefore  a  right  that  the  public  have  to 
mter  upon  the  premises  of  the  company  at 
points  designed  or  designated  for  receiving 
passengers,  and  upon  compliance  with  the 
rules  governing  the  transportation  of  persons 
to  be  carried  over  Its  road  to  such  points 
thereon  as  they  may  desir&  The  right  of  the 
public  to  enter  is  coextensive  with  the  duty 
of  the  company  to  receive  and  carry.  It, 
however,  cannot  be  extended  beyond  this. 
For  all  purposes  not  connected  with  the  oper- 
ation of  Its  road,  the  right  of  the  company 
to  the  exclusive  use  and  enjoyment  of  the 
corporate  property  is  as  perfect  and  absolute 
as  that  of  an  owner  of  real  property  not 
burdened  with  public  or  private  easonents 
or  servitudes." 

Ooncedlng,  however,  that  there  was  evi- 
dence sufficient  to  be  submitted  to  the  Jury, 
and  that  th^  found  In  accordance  ttierewlth, 
nothing  more  is  shown  than  that,  without 
objection  on  the  part  of  defendant,  persons 
usually  went  Into  the  cars  for  the  purpose 
of  buying  fruit.  It  cannot,  as  matter  of  law, 
amount  to  more  than  a  penulsslve  lic«iae 
and  in  respett  to  the  duty  Imposed  upon  the 


owner  to  one  thus  entering  the  rule  la  weU 
settled.  "A  HceDsee^  who  enters  npaa  prem- 
ises by  permission  only,  wltbont  any  en- 
tlcenxrait,  allurement,  or  Inducement  being 
brid  out  to  him  by  the  owner  or  occupant 
cannot  recovw  damages  for  Injuries  caused 
by  obstructions  or  pltfalla  He  goee  at  bit 
own  risk,  and  oijoys  the  llcoue  subject  ti> 
its  owoomltant  perlla  •  •  •  Mere  per^ 
mission  Is  ndther  induconent^  alluremoit, 
nor  aitlcem«it"  Pittft,  B.  B.  t.  Bingham, 
supra.  In  a  case  Involvli^  ttie  same  princi- 
ple, Burbank  t.  Railroad,  ^  La.  Ann.  1166,. 
8  South.  680,  11  L.  R.  A.  720,  McBnery,  J., 
says:  "It  Is  not  stated  In  the  petition,  nor 
Is  there  any  evidence  to  show  that  the  plain- 
tiff was  In  the  habit  of  going  to  the  train  to- 
solicit   custom   for   her   boarding  house. 

*  *  *  Her  presence  on  the  platform  and  at 
the  depot  was  not  for  the  purpose  of  trans- 
acting  any   business   with   the  company, 

*  *  •  or  for  any  purpose  for  whic^  the 
depot  bad  been  built  She  was  at  the  de[>ot 
It  is  true,  by  a  general  license  from  the 
company,  In  the  absence  of  any  express  pro- 
hibition. It  would  not  be  practical  for  a 
railroad  company  •  ♦  •  to  designate 
particular  Individuals  irtio  should  be  per- 
mitted to  enter  its  depot  But  there  was  no- 
express  or  Implied  invitation  to  the  plaintiff 
to  go  to  the  depot  and  on  the  platform. 

*  ♦  •  There  must  have  been,  on  the.  part 
of  the  company,  such  gross  and  wanton  neg- 
ligence that  it  was  equivalent  to  intentional 
mischief"  to  make  It  liable.  We  bad  oc- 
casion to  discuss  the  question  r%ardlng  the 
measure  of  duty  which  defendant  owed  the 
plaintiff,  as  a  mere  permissive  licensee.  In 
Quantz  V.  Railroad,  187  N.  C.  186,  49  S.  E. 
79,  and  find  that  the  conclusion  reached  in 
that  case  is  sustained  by  the  additional  au- 
thorities cited  hy  the  learned  connael  tor 
defendant 

Is  there  any  evidence  of  a  broach  of  duty 
or  the  absence  of  the  degree  of  care  imposed 
upon  defendant  not  to  wantonly  Injure  plain- 
tiff? The  reason  why  It  Is  n^Ugent  In  re- 
spect to  passoigers,  to  so  manage  the  engine, 
approaching  or  leaving  a  station,  as  to  sud- 
denly Jerk  the  cars,  arises  out  of  the  doty 
of  the  engineer  to  know  and  keq>  In  mind 
the  fact  that  passengers  and  those  who  are 
eotiUed,  by  reason  of  relationship  or  other- 
wise, to  accompany  them,  are  usually  In  the 
act  of  going  upon  or  leaving  the  car  at  sta- 
tions. Nance  v.  Railroad,  94  N.  O.  619; 
TlUett  V.  Railroad,  118  N.  a  lOSl,  24  S.  E. 
Ill;  Denny  v.  Railroad,  182  N.  a  340,  43 
S.  E.  847.  No  such  reasim  existed  In  re- 
spect to  persons  going  upon  the  cars  for 
purposes  having  no  connection  with  bnsln- 
ness  of  defendant  as  a  carrlm  of  passengers. 
The  ffiglneer  cannot  be  presumed  to  know 
that  persons  are  using  the  car  for  other 
purposes  than  as  passengers  or  mployte. 
If  he  were  required  to  await  tiie  pleasure  or 
convmleuce  of  alt  persons  who,  tnm  curl* 
catty  or  other  causs^  ww»  upon  ttn  cm, 
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the  commoQ  complaint  of  belated  trains, 
with  all  of  the  attendant  Inconvenience, 
damage,  and  dangers  to  trareiers,  wonld  in- 
crease more  than  t«ifold.  To  require  the 
-company  to  keep  gnarda  at  the  doora  of  their 
cars  to  prevent  persons  going  in  for  other 
than  proper  purposes  would  be  Impracticable. 
It  IB  well  known  thnt  the  cars  are  for  pas- 
sengers and  that,  save  within  the  exceptions 
noticed,  no  one  else  is  entitled  as  of  right 
to  go  Into  than.  In  many  towns  and  dtles. 
-ordinances  are  made  prohibiting  persons 
having  no  business  from  going  upon  cars, 
la  the  atraence  of  snch  ordinances,  the  only 
reasonable  and  workable  rule  Is  that  which 
the  law  prescribes— in  respect  to  passnigers, 
the  highest  degree  of  care  In  the  handling  and 
movement  of  trains ;  in  regard  to  mere  per- 
missive licensees,  abstention  from  wanton  in- 
jury. It  Is  hardly  possible  to  move  a  train 
of  cars,  £q>eclally  a  mixed  train,  as  this  one, 
without  some  Jerk  or  jolt  (Smith  v.  Bail- 
road,  99  N.  C.  241,  B  8.  B.  898).  and  persons  go- 
ing upon  them  must  take  noticeof  the  necessity 
of  some  Jerk  or  Jolt  when  the  train  moves. 
Of  oonroe.  If  the  conductor,  or  any  one  hav- 
ing control  of  the  train,  bad  seen  the  plain- 
tiff on  the  car,  he  should  have  warned  him 
that  It  was  about  to  movei  It  Is  said,  bow- 
ever,  that  no  dgnal  was  given  that  the  train 
was  about  to  leave  the  station.  More  than 
one  answer  may  be  given  to  this  suggestlraL 
The  defoidant  owed  no  dn^  to  plaintiff  to 
give  a  slgnaL  Again,  the  plaintiff  was  told 
that  the  train  voald  leave  "In  a  minute." 
He  does  not  claim  that  he  did  not  have 
time  to  get  off.  Tlie  fact  la  that  the  other 
persona  who  went  In  with  him  did  get  off 
safely.  The  cause  of  his  injury  was  that 
either  he  or  the  fmlt  vender  dmppeA  the 
«oln,  and  plaintiff  was  trying  to  recover  it. 
therein  drtaylng  his  movemat  tn  leaving 
the  car.  Certainly  the  mgineer  could  not 
be  «pected  to  know  that  some  one  was  on 
the  car  baying  lemons,  that  a  coin  bad  been 
dropped,  and  that  it  would  require  some 
time  to  recover  It ;  nor  Is  tb«re  any  evidence 
that  any  one  connected  with  the  train 
knew  tiiat  plahitlff  was  on  the  car.  The  fruit 
render,  who  was  on  the  same  car,  is  not 
^owu  to  have  been  Jerked  or  Jolted.  The 
evidence  that  the  Jerk  was  any  more  severe 
than  was  proper  or  necessary  in  moving  the 
train,  as  "made  up,"  was  very  slight  The 
plaintiff,  when  he  went  Into  the  car  on  his 
own  business,  without  invitation  or  induce- 
ment, or,  as  he  says,  any  knowledge  of  any 
custom  for  persons  to  do  ho,  but  simply  by 
the  silent  acqulesccace  of  defendant's  agents, 
took  the  risk  Incident  to  the  movement  of 
the  train.  In  the  absence  of  any  evidence  of 
breach  of  duty  on  the  part  of  the  defendant, 
the  motion  for  nonsuit  should  have  been  al- 
lowed. For  refusal  to  do  so  the  Judgment 
must  be  reversed.  HoUlnfiworth  v.  Skeld- 
iag  (at  thlR  term)  65  8.  B.  212. 
Reversed. 


TILLINOHAST,  STTLE8  CO.  v.  PEOVI- 
DEJNCB  COTTON  HIIXS. 
(Supreme  Court  of  NwthCuoUna.  Dee.  4. 1908.) 

1.  JuDovsifT  —  CoiTirnntou.ni  —  DCTATrtT  — 
Flbaoino. 

The  defendant  was  not  entitled  to  judgment 
by  default  oa  his  eonntarciaim,  where,  pursuant 
to  leave  ^v«n  by  the  courts  a  formal  denial  was 
entered. 

[Ed.  Note.~ror  cases  in  pointy  see  Cent  Dig. 

vol.  30,  Jadgment.  i  198.] 

2.  Same. 

Where  the  complaint  allied  a  contract  of 
sale  and  a  breach  uiereof,  and  the  answer  de- 
nied that  it  was  an  absolute  sale,  and  alleged 
by  way  of  counterclaim  that  the  goods  were 
shipped  on  consignment,  and  demanded  an  ac- 
count, the  plaintfff'a  cause  of  action  woa  In  it- 
self a  direct  denial  of  the  counterclaim,  and  a 
judgment  by  defknlt  on  the  counterclaim  be- 
fore the  Issues  in  reference  to  the  plaintilTs 
cause  of  action  were  determined  would  haye 
been  Irregular  and  improper, 

[Ed.  Kote.— For  cases  In  point,  see  Gent  Dig. 
vol.  30,  Judgment  H  185-198.] 

8.  SAUCB— BbEACH  of  CONIBAOiy-MXASnBB  OV 

Damages. 

In  an  action  for  breach  of  a  contract  of 
sale  of  cotton  yarns,  the  measure  of  damages  Is 
tlie  difference  between  the  contract  price  and 
market  value  at  the  time  when  and  place  where 
the  goods  Bbould  have  been  dellvwed  by  the 
terms  of  the  contract. 

[EM.  Note.— For  cases  in  iwint.  see  Cent  Dig.  - 
vol.  43.  Sales.  U  1174-1179.] 

4.  DAKAOnS— BlEACH  01  COlTrBAOT— SPECIAIt 
CiRCXniSTANCBS. 

Where  the  plaintiff  seeks  to  recover  dif- 
ferent and  additional  damages  arising  by  rea- 
son of  special  drcumstancee.  he  is  required  to 
show  that  ddendant  had  knowledge  of  these  cir- 
cumstancee,  and  of  a  kind  from  wlilcb  It  could 
be  fairly  and  reasonably  inferred  that  the  par- 
ties contemplated  that  they  should  be  considered 
as  affecting  the  question  of  damages. 

[Ed.  Note.— For  cases  in  point,  aee  Cent  Dig. 
vol.  15,  Damages,  «  58-62.] 
B.  Samb— Reduction  of  Daicaoib. 

Where  there  has  been  a  breach  of  contract 
definite  and  entire,  the  injured  party  must  do 
what  fair  and  reasonable  business  prudence  re- 
quires to  save  himself  and  reduce  the  damage, 
or  the  damage  which  arises  from  bis  own  neglect 
will  be  ctmsldered  too  remote  for  recovery. 

[Bd.  Note.— For  cases  in  pdnt,  see  Cent  Dig. 
vol.  16,  Damages,  ||  128-181.] 

Appeal  from  Superior  Court,  Catawba 
County;  Cooke,  Judge. 

Action  by  Tllllnghast.  Styles  Company 
against  Providence  Cotton  Mills.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Modified  and  affirmed. 

On  the  part  of  plaintiff,  there  was  allega- 
tion and  evidence  tending  to  show:  That 
on  or  about  June  5,  1005,  defendant  con- 
tracted to  sell  and  deliver  to  plaintiff,  f.  o. 
b.,  Providence,  R.  I.,  a  quantity  of  cotton 
yams  as  follows;  10,000  pounds  24  2'B  regu- 
lar warp  twist  skeins  at  18%;  10.000  pounds 
26  2's  regular  warp  twist  skeins  at  IQVi. 
That  defendant  delivered  the  26  2'b  as  per 
contract,  save  a  lot  of  waste  with  this 
shipment  showing  a  default  In  the  ship- 
ment of  ?10.50;  but  failed  and  refused  to 
deliver  the  10.000  pounds  of  24  as  agreed 
by  terms  of  contract;  that  plaintiff  had  sold 
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fbe  order  of  yam  to  other  parties,  and,  by 
reason  of  defendant's  failure  to  supply  same 
as  per  contract,  plaintiff  was  forced  to  go 
Into  the  market  and  boy  the  same  at  the  price 
of  23  cents,  at  a  loss  of  4^  cents  over  the 
bargain  price;  and  plaintiff  thereapon 
claimed  a  damage  of  4)4  on  10,000  pounds  24, 
$425.00;  waste  on  shipment  26,  (10.60;  over- 
draft on  same,  $8^;  defendant  denied  any 
claim  by  reason  of  waste  or  overdraft.  De- 
nied any  increase  In  market  price  of  this 
yam.  Denied  that  plaintiff  was  forced  to 
buy  at  an  advanced  price  of  28  omta  par 
poimd,  and,  by  way  of  coonterdalm,  alleged 
that  the  26  2*1  were  shipped  to  ptalntlff,  not 
by  way  of  absolute  sale,  but  to  be  sold  on 
commission;  and  that  fOalntlff  had  sold  20 
at  an  advanced  price,  and  defendant  de- 
manded the  amount  realised  therefrom  over 
and  above  otHnmiaslons  and  costs,  as  a 
oonnterdalm.  Plaintiff  leave  of  court,  at 
the  next  term,  ent«ed  ft  formal  denial  to  this 
counterclaim,  and  defendant  excepted. 

On  iBBues  snbrnltted  and  considered  ma- 
terial to  tin  qnesttons  Involved  In  this  ap- 
peal,  ttie  jury,  hy  tb^r  verdict  have  eft* 
tabUshed:  (l)  Tbat  the  contract  was  one 
fdr  an  absolute  sale.  02)  That  the  same  was 
iHofcw  by  defendant.  (B)  That  the  market 
price  of  yams  at  the  time  of  tlie  tneach  was 
22  cmta  per  poimd,  Mag  three-fourths  cents 
over  the  baxsaln  prlce^  (4)  That  the  plain- 
tiff  had  resold  the  yam  In  reliance  on  this 
contract;  and  to  jnake  good  own  sales 
was  compelled  to  r^urchase  yams  at  the 
price  of  28  cents  per  pound.  QS)  That  de- 
fendant after  breach  had  notice  of  these 
contracts  of  plaintiff  and  were  given  oppor^ 
tnnlty  to  dellv^  the  yarns  before  plaintiff 
bought  at  23  cents,  and  after  they  received 
notice  of  the  obligation  on  plaintiff.  <6)  That 
the  amount  due  plaintiff  by  reason  of  waste 
and  overdraft  was  $8.69.  On  the  vordict, 
tiie  court  gave  Judgment  against  defendant 
for: 

Damage  at  4^4  cents  per  pound,  es- 
timated at  23  ceota,  the  amount 
plaintiff  was  compelled  to  pay  f42S  00 

Amount  for  waste  and  overdraft   8  69 

9483  89 

Defendant  excepted  and  appealed. 

L.  B.  Wetmore  and  B.  El.  Costner,  for  ap- 
pellant Wlth«vpoon  &  Wltherspoon,  for  ap- 
pellee. 

HOKE,  J.  (after  stating  the  case).  I^ere 
Is  no  merit  In  the  exception  of  defendant  to 
the  refusal  of  the  Judge  below  to  enter  Judg- 
ment by  default  on  his  counterclaim.  In 
the  first  place,  pursuant  to  leave  given  by  the 
court,  a  formal  denial  was  entered,  and  the 
order  allowing  sucb  denial  was  in  the  sound 
discretion  of  the  Judge  below.  Revlsal  1905, 
{  G12.  Again,  the  plaintiff's  cause  of  action 
set  out  In  the  complaint,  was,  in  Itself,  a 
direct  denial  of  the  counterclaim.  The  com- 
plaint alleged  a  contract  of  sale  and  a 
breach  thereof  on  the  part  of  defendant 
Defendant  d«Ued  that  this  was  an  absolute 


sale,  and,  speaking  to  the  aame  tranaactton. 

alleged,  1^  way  of  countordlalm,  a  consign* 
ment  of  goods  for  sale  and  demanded  an  ac- 
count Hie  <»ie  vras  In  direct  amtradlctlon 
9t  the  other,  and  a  Jodgmoit  by  itotenlt  on 
the  coontedalm  before  the  Issues  raised  in 
reference  to  paalntlff's  cause  ot  tictioa  were 
determined  would  have  been  irregular  and 
tmpropw.  Fhlpps  v.  Wilson,  125  N.  0.  106, 
84  8.  B.  227.  Ttds  being  the  only  rdevant 
ezc^ti<m,  there  la  therefore  no  valid  objec- 
tion shown  to  the  verdict  as  rendered  by  the 
Jnry.  We  think,  however,  that  on  this  ver- 
dict the  Judgment  against  defendant  should 
have  beat  entered  for  $888.69,  the  differ- 
ence between  the  ctm tract  price  and  market 
value  at  fba  time  and  xdace  when  the  goods 
should  have  been  delivered,  adding  the  9&68 
found  to  be  due  1^  leaaini  ot  default  in 
another  Bhipment,  Inateod  of  f483.68,  esti- 
mated on  the  difference  between  the  contract 
Iffice  and  the  amount  plaintlft  vras  com- 
pelled to  pay  ftff  yam  In  order  to  make  good 
contracts  of  sale  between  him  and  other 
parties,  and  under  the  drcum  stances  es- 
tablished by  the  verdict 

In  Hosiery  C!a  v.  Cotton  Mills,  140  N.  O. 
4B4,  68  a  B.  740.  we  stated  the  rule  to  be: 
"That  on  failure  by  the  bargainor  to  delivw 
goods  having  a  market  value,  the  measure  of 
damages  la  the  diffovnce  betweoi  the  con- 
tract jvice  and  market  TOlue  at  the  time 
when  and  place  where  the  goods  should  have 
been  delivered  by  the  terms  of  the  con- 
tract" This  follows  from  the  principle 
generally  recognized  and  acc^rted,  that  dam- 
ages for  breath  of  contract  are  such  as  are  the 
natural  and  probable  results  of  the  breach 
acctvding  to  the  usual  course  of  things. 
In  goods  having  a  market  value  like  these 
and  usually  procurable  the  probable  loss  oc- 
casioned by  a  breach  of  the  contract  in  the 
ordinary  and  usual  course  of  things  would 
be  the  sum  required  to  buy  other  goods  of 
like  kind,  and  at  the  market  price.  Hadley 
V.  Bauxendale,  Exch.  841;  Lumber  Co.  v. 
Iron  Works,  180  N.  C.  684,  41  S.  B.  797: 
Critcber  v.  Porter  Co.,  135  N.  0.  642,  47  S. 
EL  604.  If  the  plaintiff  seeks  to  recover 
diiCer^t  and  additional  damages  arising  by 
reason  of  special  circumstances,  he  Is  re- 
quired to  show  that  defendant  had  knowl- 
edge of  these  circumstances,  and  of  a  kind 
from  which  It  could  be  fairly  and  reason- 
ably Inferred  that  the  parties  contemplated 
that  they  should  be  considered  as  affecting 
the  question  of*  damages.  Tiffany  on  Sales. 
230;  Woods  Mayne  on  Damages,  |  20;  Tan 
Lindley  v.  R.  R..  88  N.  a  547;  Booth  v. 
Milling  Ca.  60  N.  Y.  487. 

It  is  not  established  by  this  verdict  nor  is 
It  declared  anywhere  in  this  record,  that  the 
defendant  at  the  time  the  contract  was  en- 
tered Into  had  any  knowledge  of  special  sales 
made  by  plaintiff  dependent  on  this  contract, 
or  otherwise.  And  if  it  be  conceded  that  a 
genera]  perusal  of  the  pleadings  and  evidence 
would  disclose  a  general  knowledge  on  the 
part  of  defendant  that  plaintiff  waa  buying 
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tiie  goods  to  nil  aitln;  here  too^  In  tlie  ab* 
■encv  of  (peclal  clrcnmstancAO,  the  method 
of  eomnnUot  plalntUTi  jfxo&ta  or  Iobb  would 
be  the  dlffWenee  between  the  contract  and 
moAet  ralne;  and  any  epedal  price  paid 
1^  plaintiff  to  eorer  agalut  his  own  sales 
could  <m\j  be  oonsldaed  as  erldcoce  on  the 
question  of  market  Tslne.  Lewis  t.  Roun- 
tree.  79  N.  a  122,  28  Am.  Rep.  800;  Marsh 
T.  Patterson,  67  Cona  478,  86  AU.  D21.  On 
what  principle  sboald  plaintiff  be  allowed  to 
recoTer  In  this  case  on  a  basis  of  23  cents 
per  pound  when  the  market  value  was  22 
emts?  If  be  paid  this  extra  cent,  because 
of  some  "comer"  of,  or  on  the  market,  such 
a  price,  paid  by  reason  of  abnormal  condl- 
tlona,  would  not  ordinarily  be  the  correct 
basis  for  determining  the  damage.  As  said 
by  Agnew,  J.,  In  Konnti  r.  Klrkpatrlck,  72 
Pa.  SM,  18  Am.  Rep.  687:  "It  is  the  market 
value,  and  not  necessarily  the  price  paid, 
that  should  detmnlne  the  amount"  The 
price  paid  being  evidence  on  that  question. 
Harsh  t.  Pattwson,  supra.  Or,  If  plaintiff, 
after  he  was  aware  of  a  definite  breach  of 
contract,  delayed  and  neglected  to  purchase 
against  his  own  sales  till  there  bad  been  an 
additional  rise  of  the  market,  an  Increase  of 
damage  on  this  account  should  not  be  al- 
lowed him.  It  is  an  established  principle 
that  when  there  has  been  a  breach  of  con- 
tract definite  and  entire,  the  Injured  party 
must  do  what  fair  and  reasonable  business 
prudence  requires  to  save  himself  and  reduce 
the  damage;  or  the  damage  which  arises 
from  his  own  neglect  will  be  considered  too 
remote  for  recovery.  As  said  in  Benjamine 
on  Sales  (7tb  Bd.)  p.  934:  ''In  ev^  case,  the 
buyer,  to  enable  him  to  recover  the  full 
amount  of  damages,  must  have  acted 
throughout  as  a  reasonable  man  of  business 
and  done  all  In  bis  power  to  mitigate  the 
loss.**  And  In  1  Sedgwick  on  Damages,  i 
201:  'The  same  principle  which  refuses 
to  take  into  consideration  any  but  the  di- 
rect consequences  of  an  Illegal  act  is  applied 
to  limit  the  damages  where  the  plaintiff,  by 
using  reasonable  precautions,  could  have  re- 
duced them."  And,  again,  at  section  202: 
"It  U  frequently  said  that  It  Is  the  duty  of 
the  plaintiff  to  reduce  the  damages  as  far 
as  possible.  It  is  more  correct  to  say  that 
by  consequences  which  the  plaintiff,  acting 
as  prudent  men  ordinarily  do,  can  avoid,  he 
Is  not  locally  damaged.  Such  consequences 
can  hardly  be  the  correct  or  natural  conse- 
quoice  of  the  defendant's  wrong,  since  it 
Is  at  the  plaintiff's  option  to  suffer  them. 
They  are  really  excluded  from  the  recovery 
as  remote;  In  this  view  the  doctrine  would 
rest  on  the  Intervention  of  the  plaintiff's  will 
as  an  Ind^endent  cause.  Ad  hoc  he  is  not 
damaged  by  the  defendant's  act,  but  by  bis 
own  negligence  or  indifference  to  conse- 
quences." If,  therefore,  the  plaintiff,  at  the 
tlm«  of  the  breach  of  contract.  In  the  exer- 
cise of  reasonable  business  pmdence,  could 
have  saved  himself  this  increase  of  damage 


by  then  making  purchases  against  his  own 
sales,  he  should  have  done  so,  and  the  in- 
creased damage  Incident  to  sn^  failure  will 
not  be  awarded  against  def aidant  We  ar» 
not  InadTertoit  to  the  flndlnc  that  after  the 
breach  <tf  omtract  the  d^endant  had  notice 
of  plaintUTa  eonato^l  sales  in  time  to  have 
shUtped  the  foods  and  saved  this  extra  loss. 
This  ftct  might  be  a  r^evant  drenmstance 
if  the  contract  was  In  Vie  course  of  pertbrm- 
ance,  and  the  contract  relation  still  sub- 
sisted. Such  a  Buggestlou  was  made 
Bramly  Baron  in  case  of  Oee  t.  Ry.,  6  Bxch. 
211,  referred  to  In  Woods  Usyne  on  Dam- 
agesy  and  the  prindple  may  have  been  ap- 
plied in  snbsequent  decisions,  but  no  such 
conditions  exist  In  the  proent  case. 

As  heretofore  suggested,  the  obligation  of 
the  ctnitract  had  matured  and  the  breach  was 
absolute,  causing  an  entire  severance  of  the 
contract  relatlois.  Detendant  has  never  for 
an  Instant  dianged  his  attitude  about  the 
mattor.  He  has  malntidned  all  along  that 
the  transactlCHi  was  a  consignment  of  goods 
for  sale,  and  that  he  had  a  right  to  twml- 
nate  the  relation  whenever  he  saw  proper. 
The  jury  luTe  determined  this  against  him: 
but  he  has  never  requested  any  postponement 
or  Indulgence,  m  Indicated  In  any  way  that 
he  Intended  to  comply  with  plaintiffs  de- 
mand. In  such  case  the  notice  of  special 
drcnmstsnces  required  to  fix  a  party  with 
special  and  increased  damage  means  notice 
given  or  knowledge  had  at  the  time  the 
contract  was  entered  into;  and  notice  given 
after  the  contract  was  definitely  and  com- 
pletely broken  would  not  avail  to  enhance  the 
damages.  As  said  by  Chltf  Justice  An- 
drews, in  delivering  the  opinion  of  tibe  court 
la  Marsh  v.  Patterson,  et  aL,  supra:  "No- 
tice to  defendants  after  the  contract  was 
entered  Into  would  not  Increase  their  liability. 
If  these  subsales  .could  not  reasonably  be 
considered  to  have  been  in  contemplation  of 
the  paities  at  the  time  tbey  made  the  con- 
tract then  the  defendant  could  not  be  made 
responsible  for  special  profits  to  be  derived 
therefionL"  We  are  of  ophilon,  therefore, 
and  so  hold  that  on  the  facts  established 
by  the  verdict  the  correct  role  for  awarding 
the  damages  Is  the  difference  between  the 
contract  price  and  market  value  as  fixed 
by  the  Jury,  and  applying  the  rule  that  the 
Judgmmt  should  be  reduced  $100,  as  of  the 
time  when  the  same  was  first  rendered. 

Ifodifled  and  affirmed. 

HAY  ▼.  PBOPIfirS  MUT.  BGNBT.  ASB'N 

OF  NORTH  CAROLINA  et  al. 
(Supreme  Court  of  North  Carolina.  Dec.  4, 1906.) 

1.  IkSUBANCB— MUTDAI.    BENEFIT  IMSUBANCB 

—  Assessments  —  REinsTATEiCENT  Afteb 

NONPATUENT. 

Under  a  by-law  of  a  mutual  benefit  asBoci- 
ati<«i,  providing  tiiat  any  member  failing  to  pay 
an  assessment  within  30  days  after  notice  mail- 
ed to  him  flhnti  be  dropped  from  the  aesocia- 
tion  and  shall  be  required  to  pay  a  new  member- 
sbip  fee  in  order  to  renew  hla  insurance,  where 
a  member  was  in  fSillog  health  at  the  time  ha 
failed  to  pay  an  assessment  and  so  continued 
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till  his  death.  Oi*  benefidaiy  wmt  not  entitled 
to  par  back  aasessmeDts  and  have  the  policy  re- 
instated three  months  after  the  delinquent  a»- 
sessment  became  due. 

[Ed.  N'ote.— For  cases  in  point,  fcee  Gent.  Dig- 
vol.  2a  Insurance,  f  1024.] 

2.  Saue— Waives  of  Fobfeitokx. 

That  a  beneficial  aasodation  accepted  pay- 
ment of  certain  assessments  after  they  abonld 
have  been  paid  did  not  constitute  a  waiver  of 
the  riffht  to  forfeiture  of  the  contract  for  failure 
to  pay  a  subsequent  asBeaament  when  the  in- 
sured was  In  falling  health. 

[Ed.  Note.  —For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance.  H  1907-1916.] 

Appeal  from  Superior  Court,  Catawba 
County;  Cooke.  Judge. 

Action  by  Helen  Hay  against  the  People's 
Mutual  Benevolent  Association  of  North  Caro- 
lina and  others.  From  a  Judgment  in  favor 
of  plaintiff,  defendants  appeal.  Reversed. 

M.  H.  yount  and  W.  O.  Feimster,  for  ap- 
pellants.  Self  &  Wbltener,  for  appellee; 

CLARK,  a  J.  The  Jury  find  that  the  In- 
sured bad  notice  of  the  yearly  assessment 
upon  his  policy  due  January  23,  1905 ;  that 
he  failed  to  pay  It;  that  bis  wife,  the  bene- 
ficlm-y  named  in  the  polity  and  plaintiff 
herein,  In  the  latter  part  of  April  or  first 
part  of  May,  1905,  made  inquiry  of  the  secre- 
tary and  treasurer  of  the  defendant  whether 
or  not  any  assessments  were  due  on  the 
policy,  and  offered  to  pay  the  same  if  any 
were  due,  and  to  pay  such  other  sum  as 
might  be  necessnry  for  the  reinstatement  ot 
the  policy ;  and  that  from  January  7,  1905, 
until  his  death,  June  18,  1905,  the  Insured 
was  In  such  broken  health  as  not  to  be  able 
to  attend  to  business  part  of  the  time.  The 
plaintiff  testified  that  her  husband  had  a 
severe  attack  in  November,  1904.  and  from 
then  on  he  was  in  failing  health;  that  about 
April  1st  he  began  to  grow  more  feeble ;  that 
the  last  of  March  she  came  to  Raleigh,  whith- 
er her  husband  had  come  Just  before  Christ- 
mas, and  found  him  unable  to  attend  to  his 
business,  so  she  took  charge  of  all  his  mall 
matters,  and  the  latter  part  of  April  or  In 
the  first  part  of  May  wrote  the  company,  as 
found  by  the  Jury,  asking  If  any  assessments 
were  due  and  to  be  permitted  to  pay  any- 
thing that  was  due.  This  offer  was  not  ac- 
cepted by  the  company.  The  defendant  is 
an  assessment  insurance  company.  The  by- 
laws in  force  at  the  time  the  policy  was  is- 
sued were  put  in  evidence.  Section  9  thereof 
reads  as  follows:  "Any  member  falling  to 
pay  his  one  dollar  yearly  assessment,  or  one 
dollar  and  fifteen  cents  on  every  death,  with- 
in 30  days  after  notice  mailed  to  him,  shall 
be  dropped  from  the  association,  and  shall  be 
required  to  pay  a  new  membership  fee  In 
order  to  renew  his  Insurance."  The  insured 
having  failed  to  pay  his  yearly  assessment 
of  January  23d,  of  which  he  had  notice,  he 
was  dropped  by  the  terms  of  section  9.  Did 
he,  or  his  wife  for  him  (he  being,  as  she 
says,  grown  too  feeble  to  attend  to  business), 
have  the  absolute  right,  without  the  consent 
of  the  compaoy,  to  pay  that  and  other  un- 


paid daes,  90  days  or  more  thereafter,  the 
last  of  April  or  first  part  of  May,  and  reUi- 
state  him?  We  thlnt  not  Indeed,  the  terms 
of  section  9  seem  to  contemplate,  not  a  re- 
instatement, but  a  reinsurance— "a  new  mem- 
bership fee  In  order  to  renew  his  InsoraDce." 
If  80,  a  new  contract  was  required,  and  the 
company  did  not  enter  Into  It  The  differ- 
ence between  reinsurance  and  reinstatement 
Is  pointed  out  Lovick  v.  Ins.  Co.,  110  N.  C. 
96,  14  S.  E.  606. 

But.  If  it  be  conceded  even  that  sectloa  9 
provides  for  a  "reinstatement,  did  the  Insured 
have  a  right  to  be  reinstated  after  the  lapse 
of  more  than  three  months  after  be  had  for- 
feited his  policy,  and  when  his  health  had 
become  so  Impaired  that  he  was  unable  to 
attend  to  his  business  and  was  practically  a 
dying  man — dying,  Indeed,  on  June  ISth? 
The  by-law  (section  9)  does  not  state  the 
terms  upon  which  a  member  who  has  for- 
feited his  policy  could  be  reinstated,  or  re- 
Insured  ;  but  certainly  it  required  the  assent 
of  the  company,  as  well  as  of  the  defaulting 
member,  unless  an  absolute  right  on  c^tain 
specified  terms  had  been  stipulated  for,  nor 
could  it  be  considered  reasonable  or  sea- 
sonable that  one  In  such  a  state  of  health 
and  after  such  delay  should  be  entitled  to 
restoration.  Lane  t.  Insurance  Co.,  141  N. 
C.  — ,  54  S.  E.  854.  In  Lovick  v.  Insurance 
Co.,  110  N.  C.  93,  14  S.  E.  606,  the  policy 
by  Its  terms  gave  the  delinquent  the  oppor- 
tunity for  reinstatement  upon  certain  con- 
ditions, which  the  context  showed  meant 
reinstatement  by  payment  of  does  within  a 
reasonable  time  after  default  Tbat  decision, 
besldea,  expreaaly  ezclndes  Its  own  applica- 
tion to  cases  where  reinsurance,  not  re- 
statement, Is  stlimlated  for.  It  Is  true  It  is 
found  In  this  case  tbat  prior  to  1906  the 
defendant  had,  <m  some  occasions,  acc^ted 
payment  by  the  Insured  of  asseasmmts  afto" 
the  date  at  wlildi  th^  idiouJd  have  been  paid. 
It  1b  not  found  how  often,  oxx  afto^  bow 
Ions  &  default,  these  Indulgenoes  were  grant- 
ed. But  these  were  mere  persmal  farois, 
and  cannot  be  construed  into  a  standing 
waiver  of  the  temu  of  tiie  contract.  Ther 
did  not  constitute  a  "course  of  dealli^  wblch 
amounted  to  an  express  agreem«it  tiiat 
pronlnms  need  not  be  paid  promptly,  as  in 
McCraw  t.  Insurance  Co.,  78  N.  Ji.  140. 
That  was  a  Are  policy,  and  there  was  no  Im- 
paired taealtli  or  increased  risic  during  delay 
of  payment  It  Is  against  public  policy  that 
such  casual  courtesies,  extended  to  the  In- 
sured when  atlU  In  good  health,  sbonid  con- 
fer a  rlgbt  to  demand  otber  Indulgoices 
(Thompson  t.  Insurance  Oo.,  104  JJ.  8.  2S2, 
26  Ii.  Ed.  765;  Lauts  T.  Insurance  Co.  [Pa.] 
21  Atl.  80,  10  K  R.  A.  677,  23  Am.  St  Bep. 
202) ;  more  especially  wboi,  as  here,  there  is 
unreasonable  delay  and  the  bealtfa  of  the 
Insured  has  become  bopelesriy  Impaired.  It 
Is  always  sad  when  one  who  hu  made  pay- 
ments on  bis  policy  deprtres  his  family  of 
expected  protection      failure  to  pay  at  a 
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eritica]  tUnok  But  Inmrance  to  a  bualnew 
propotltlou.  and  no  company  could  snr* 
TlTe  If  tbe  Insnred  oonld  default  while 
in  good  health,  but  retain  a  right  to  pay 
up  when  impaired  Iiealth  glTea  warning. 
It  ia  a  warning  of  which  the  ctnnpaiiy  also 
has  a  rii^t  to  take  notice,  when  aAed  to 
valve  a  forftitnre^  ft  la  tbe  Insored's  own 
ftiolt  when  he  does  not  make  a  paTment  ai 
he  contracted. 

ABseaament  compantea  being  operated  upon 
the  plan  of  leqalrlng  mlj  the  actual  coat  of 
Inanranceb  thm  ia  no  leaerve  which,  In 
certain  coDdltbniB,  keqw  a  poUcy  la  force  for 
a  limited  period.  In  **old  line"  companlea, 
notwithstanding  a  fallare  to  meet  the  pay- 
ment of  a  premlnm  promptly.  Upon  the 
iHoea  foond,  the  court  aboold  have  signed 
the  judgment  In  favor  of  tin  <Mttulant. 
which  It  tendered. 

Berened. 

GAITHFin  T.  CARPENTER. 
(Supreme  Coart  of  North  Oarolina.  Dec.  4, 1906.) 

1.  Appsax,  — Recobi>— AkHNDED  CAaE— Pbkp- 

ABATION. 

Where  tbe  court  adopted  "appellant's  caae 
M  amended  by  appellee's  eiceptions"  it  was  im- 
proper for  appellant  to  send  up  the  record  in 
that  shape,  bnt  it  was  his  duty  to  have  the 
cam  as  inodlfied,  redrafted,  and  submitted  to  the 
judge  for  rignature. 

2.  8aue— PsEPABATion— ArnaiTAnox. 

Where,  after  the  conrt  tiad  adopted  "ap- 
pellant's case  as  amended  by  appellee's  excep- 
ttons,"  appellant  snbmitted  the  record  in  that 
shape  without  redrafting  and  incorporating  the 
amendments  and  having  the  same  signed  by  the 
trial  judge,  there  was  no  "case  settled"  and  the 
Sapreme  Goort  was  justified  in  its  discretion  in 
ths  absence  of  errors  appearing  on  the  hce  of 
the  record,  of  its  own  motion  rither  to  affirm  Ae 
jndgment,  or  remand  the  case. 
S.  Same. 

Where  counsel  do  not  agree  as  to  what  the 
case  on  appeal  should  contain,  it  is  onlr  the 
"case  settled"  by  the  judge  that  should  be  In- 
corporated in  tbe  appeal  record. 

4.  Samz—Case  oh  Appeal— Co WTEHT8. 

The  "case  on  appeal"  should  contain  such 
Incidents  of  the  trial  as  were  duly  excepted  to. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appesl  and  Error.  U  2483-2480.] 

5.  MaUOIOUB  PBOaXCCTION— BVinENCX. 

Id  an'  action  for  malicious  prosecution, 
eFidence  of  a  memlMr  of  the  jury  in  the  criminal 
trial  that  tiie  jury  was  out  a  conaiderahle  time 
and  at  first  stood  7  for  acquittal  and  5  Ua  oon- 
Tictlcm,  was  inadmlsrible. 

[Ed.  Note^Por  cases  in  point,  see  Cent  Dig. 
TOL  88,  Malidous  Prosecution,  i  133.] 

6.  Appbait-Hashlbss  Kbbob. 

In  an  action  for  malicious  prosecution,  evi- 
dence that,  in  a  criminal  action,  the  jury  were 
out  a  considerable  time,  and  at  first  stood  7  for 
soqnittal  and  6  Cor  conTiction,  tliough  errone- 
ous, was  not  prejudicial  to  plaintiff. 

7.  Malicious  PafMECUTion  —  IiIlembiitb— In- 
OTBucnona. 

An  instruction  that  to  constitute  malldoue 
prosecution,  tbere  must  be  want  of  probaUe 
cause  and  malice  was  correct 

[Ed.  Not&— For  cases  In  pcrint,  see  Cent.  Dig. 
vol.  33,  Malicious  Prosecution,  S|  18.  69.  171.] 

&  Sahz—Maucb— PariNTTion. 

In  an  action  for  ma'iicioua  prosecution,  a 
deBoition  of  malice  as  a  "dlspMitKm  to  do  ths 

&5S.E.— 40 


prawKi  prosseuted  a  wrong  without  l^al  ezeasef* 

was  not  prejudicial  to  plaintiff. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  33,  Malicious  Prosecution,  H  S&,  171,  172.} 

9.  Tbtal  —  iNBiEuoTXoxa  —  Rwimsv  TO 

Chaboe. 

Plaintiff  cannot  complalif  of  tbe  omisrion 
of  the  court  to  charge  on  any  of  his  contentions 
where  he  did  not  present  tnem  by  prayers  for 
ai>eclal  instructions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  H  627-634.] 

10.  SaHE— SETBHISaiON  TO  JiTBT. 

Revisal  of  1006.  8  637,  provides  that  when- 
ever Instructions  to  the  jury  shall  be  put  in 
writing,  the  ju^,  at  the  request  of  either  par- 
tv  to  the  action,  shall  allow  the  jury  to  take 
the  instructions  with  them  on  their  retirement.- 
HeU,  tiiat  the  court  properly  permitted  the 
Jury  to  take  the  written  instructions  with  them 
on  retirement  at  the  request  of  one  of  the  jurors. 

TEd.  Note.— For  cases  in  point,  see  Osnt  ^Ag. 
vol.  46.  Trial,  ||  732-737.] 

11.  Sau. 

Where  fawtrnctious  given  by  the  court  were 

taken  to  the  jury  room  on  retirement  bnt  tbe 
special  prayers  asked  by  plaintiff  and  given, 
were  omitted  by  overright.  such  omission  was 
waived,  plaintiff  having  failed  to  call  the  court's 
attention  thereto  before  verdict  or  to  take  an 
exception  at  the  time,  as  required  by  Revisal 
of  1006,  f  654,  subd.  2. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46.  Trial,  IS  732-737,  751.] 

Appeal  from  Superior  Court,  Oatawba 
County ;  Cocke,  Judge. 

Action  -for  malicious  prosecution  for  the 
larceny  of  a  watch  by  A.  S.  Galther,  by  his 
next  friend,  against  P.  O.  Carpenter.  From 
a  judgment  in  favor  of  def«idant,  plain- 
tiff appeala  Affirmed. 

Cllne  ft  M^bane  and  T.  M.  Hnfham,  for 
appellant  W.  C.  Felmst«,  Self  ft  Wbltoier 
and  H.  H.  Yount,  for  appellee. 

CLARE,  C.  J.  To  the  case  on  appeal  ten- 
dered by  appellant,  the  appellee  offered  ex- 
cepUona  Tbe  court  adopted  tbe  "appellant's 
case  as  amended  by  appellee's  exceptions," 
and  tbe  matter  comes  up  to  this  court  In  that 
shape,  leaving  this  court  to  Incorporate  tbe 
amendments.  This  practice  cannot  be  toler- 
ated. It  Is  "the  duty  of  the  appellant  to 
have  the  case  as  thus  modified  redrafted  and 
submitted  to  the  judge  for  signature.  When 
he  does  not  do  this,  but  merely  sends  up 
tbe  appellant's  case  with  the  appellee's  ex- 
ceptions and  judge's  order,  there  is  strictly 
no  'case  settled'  and  the  court,  in  its  discre- 
tion (there  being  no  errors  upon  tbe  face  of 
the  record)  may  ex  mero  motu,  either  afl3rm 
the  judgment,  or  remand  tbe  case."  Mitchell 
V.  Tedder,  107  N.  C  358,  12  S.  B.  193: 
HInton  V.  Greenleaf,  115  N.  C.  6,  20  S.  E. 
162;  State  v.  King,  119  N.  C.  910,  26  S. 
261.  When  couusel  do  not  agree,  only  tbe 
"case  settled"  by  the  judge  should  come  up  in 
the  record.  No  part  of  the  tentative  cases  of 
counsel,  on  either  side,  should  come  up,  save 
as  they  appear  in  the  redrafted  case  signed 
by  the  court  State  v.  Dewey,  139  N.  0.  557, 
61  S.  E.  937.  Tbe  "case  on  appeal"  should 
contain  such  Incidents  of  the  trial  aa  were 
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dnly  acepted  to.  What  thOK  Incidents  were 
la  a  mat^  which,  If  not  agreed  npon  tif 
counsel,  most  be  "eettled"  by  the  trial  Judge, 
and  cannot  be  determined  by  this  court  ▲ 
ineiiU>er  of  tibe  Jnry  In  the  criminal  trlaL 
baring  testified'  as  to  the  evldoice  of  the 
defoidant  when  prosecuting  Uie  ivlmlnal  ac- 
tion, was  allowed  to  state,  over  the  plaln- 
tUFs  exception,  that  the  jury  In  that  case 
were  "out  a  considerable  time,"  and  at  first 
stood  "seren  for  acquittal  and  fire  for  con- 
viction." We  do  not  approve  of  the  admis- 
sion of  such  erldenoe.  As  the  jury,  on  full 
dellberatloh  acquitted,  tiUs  Is  of  more  value 
than  Its  first  tentative  vote;  The  evidence 
was  Irrelevant,  and  should  have  been  ex- 
cluded, but  we  cannot  see  that  Its  admlsskm 
was  prejudicial  or  reversible  error  In  this 
case. 

His  honor  charged  the  jury  that  to  con- 
stitute malicious  prosecution  there  must  be 
want  of  probable  cause  and  malice.  This 
was  correct  Klrkbam  v.  Goe,  46  N.  a  428 ; 
Railroad  v.  Hardware  Co.  (N.  O.)  65  S.  H. 
422:  Id..  138  N.  C.  174.  60  S.  E-  571.  Nor 
could  the  plaintiff  complain  of  the  definition 
of  malice,  **a  disposition  to  do  the  person 
prosecuted  a  wrong  without  legal  excuse." 
In  Railroad  v.  Hardware  Co.,  188  N.  C  180, 
50  S.  E.  573,  It  was  defined  to  be  a  "wrongful 
act  Intentlonallr  done  without  Just  cause 
or  excuse."  Nor  could  the  plaintiff  complain 
that  any  of  Its  contentions  were  not  pre- 
sented to  the  Jury.  If  he  wl^ed  fuller  in- 
structions upon  any  phase  of  the  evidence  it 
was  his  duty  to  have  presented  than 
prayers  for  Q)ecial  Instructions.  Patterson 
V.  Mills,  121  N.  C.  260,  28  8.  B.  368*  and  cases 
there  cited.  As  the  Jury  were  about  to  retire 
one  of  the  Jurors  asked  the  Judge  to  be  al- 
lowed to  carry  the  cha^  to  the  Jury  room 
with  them.  This  the  Judge  properly  did,  for 
though  not  within  the  very  language  of  Be- 
visal  of  1905,  f  687,  It  could  not  be  erroneous 
in  view  of  that  statute.  Unintentionally,  by 
some  oversight,  the  ^>eclal  prayers  asked  by 
the  plaintiff,  and  which  had  been  given,  were 
not  also  handed  to  the  Jury.  It  does  not  ap- 
pear what  they  were,  nor  that  the  failure 
to  hand  them  to  the  jury  worked,  any  preju- 
dice to  the  plaintiff.  They  are  not  set  out 
80  that  we  might  see.  It  is  not  contended 
that  they  contradicted  the  charge  in  any  way. 
If  they  were  material,  the  Jury  would  prob- 
ably have  sent  back  for  them,  for  they  had 
been  read  in  the  hearing  of  the  Jury.  Be- 
sides, the  plaintiff's  counsel  were  present  In 
the  courtroom,  and  did  not  thai  or  at  any 
time  before  verdict  call  the  matter  to  the 
attention  of  the  court  who  would  doubtless 
gladly  have  corrected  the  oversight  nor  make 
any  exception.  "Exceptions  to  the  evidence 
and  to  all  matters  occurring  on  the  trial, 
except  the  charge  of  the  court  must  be  noted 
at  the  time."  Revisal  of  1905,  |  554  (2).  "If 
not  tbey  arc  waived."  Taylor  v.  Plummer, 
105  N.  O.  67,  11  S.  K.  266  (often  affirmed). 


dtlng  Stats  V.  Ballard,  79  N.  G  827 ;  Soott 
T.  Green,  80  N.  a  278;  AJley  r.  Howell,  141 
N.  a  116^  68  &  EL  821,  and  cases  there  cited. 
"It  18  tlie  policy  ot  the  law  to  enooaraie 
cltlsois  of  the  country  In  thOx  cffiorts  to 
bring  public  offodtts  to  the  notlee  of  Vtkt 
court  to  the  end  that  they  may  be  regularly 
put  on  trial.  Henee^  <mo  who  instltatea  pro- 
ceedings for  that  purpose  Is  In  some  meanue 
protect^  and  be  does  not  enrase  himself  to 
an  action  merely  by  acting  without  probable 
cause.  It  must  ai^ear  also  that  he  acted 
from  malloeu"  KlAham  t.  Oo^  46  N.  O.  428. 
The  Jury  have  finmd  that  the  defendant  acted 
without  malice  and,  from  the  evidence  doubt- 
less that  he  had  probable  cause,  also.  Ac- 
tions of  tills  lilnd  are  not  favored  Iv  Aw 
law  unless  oppression  and  malice  Is  ibown. 
No  error. 

HOKD,  J.,  did  not  alt  <m  the  hearlnc  of  tUs 
casfc 


STATE  V.  HODGB. 

fSnpraee  Oonrt  of  North  Cendlna.  Dee.  4. 

1908.) 

1.  GoicpoinvoiNG  Felokt  —  iHDXonaiiT  — 
Eleitknts  of  OrrensE. 

An  Indictment  chatging  that  defendant  did 
nnlawfatly,  willfally,  and  raonioody  compound 
a  felony,  in  that  he  swore  oat  a  warrant  char- 
Klng  certain  named  persons  with  larceny,  and. 
after  they  were  arrested,  abandoned  the  j>rose- 
cation  on  their  paying  $15,  was  fatally  defective 
for  failure  to  aAege  that  the  persona  with  whom 
defendant  was  charged  to  have  made  the  agree- 
ment, and  from  whom  he  received  the  money^  ai 
a  consideration  for  dropping  the  prosecution, 
were  In  fact  gnil^  of  the  larceny  chafed 
against  them. 

SSd.  Note.— For  cases  in  point  ses  Omt.  INg. 
10,  Compounding  Felony,  |  6.] 

2.  8&HE— AoBEEifsnr  Nor  to  Fbosecdte. 

An  indictment  for  compomiding  a  fdony 
mast  charge  clearly  tbo  agreement  not  to  prose- 
cute, wbleh  is  the  gist  of -the  offoue. 

[Ed.  Note.— For  cases  In  point,  see  Gent  IMg. 
vol.  10,  Compounding  Felony,  I  6.] 

Ai^)eal  from  Superior  Court  Rutherford 
County;  Justice,  Judge. 

Joeepb  Hodge  was  convicted  of  com- 
pounding a  felony,  and  he  appeals.  Re- 
versed, and  motion  In  arrest  allowed. 

The  defendant  was  tried  and  convicted 
npon  an  Indictment  in  the  following  words, 
to  wit :  "The  Jurors  for  the  state  upon  their 
oath  present  that  Joseph  Hodge,  late  of  the 
county  of  Bntberford,  <m  the  4th  day  of 
June,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  five,  with  force  and  arms, 
at  and  in  the  county  aforesaid,  did  unlawful- 
ly, willfully,  and  feltmiously  compound  a 
felony,  to  wit,  did  swear  out  a  warrant  be- 
fore 'Squire  H,  8.  Taylor  against  Addle  Tel- 
ton  and  Wm.  Yelton,  charging  them  with 
the  larceny  of  certain  b^es  and  cbwrles, 
and  after  they  had  been  arrested  on  said 
warrant,  and  before  they  had  their  trial, 
proposed  to  said  defendants  and  thcdr  friends 
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that  if  tber  -would  pay  blm  (910.00)  teD  dol- 
lars and  par  bla  lawyer  (9S^  Ats  dollars 
that  be  iroald  dRq[>  tlMB  matter  and  not  ap- 
pear Against  ttmi,  said  money  was  paid,  and 
said  proseentloa  abandcmed,  a^lnst  the  form 
of  the  statute  In  such  case  made  and  pro- 
vided, and  against  ttie  peace  and  dignity  of 
the  state."  Upon  tbe  rendition  of  the  ytx- 
diet,  ^fendant  moved  In  arrest  iHT  Judgment 
Motion  denied.  Judgmait,  and  appeal  by 
defendant. 

D.  F.  Morrow,  for  appelant  The  Attor- 
ney G^eral,  for  the  State. 

CONNOR,  J.  (after  stating  the  case).  De- 
fendant In  this  court  assigns  several  grounds 
for  his  motion  for  arresting  the  judgment 
We  have  found  no  difficulty  in  disposing  of 
all  save  one — that  the  Indictment  does  not 
aver  that  the  persons  with  whom  he  Is 
charged  with  entering  Into  the  agreement, 
and  from  whom  the  received  the  money  as 
the  consideration  for  "dropping  the  matter 
and  not  appearing  as  a  witness'  <m  the  trial, 
were  guilty  of  the  larceny  charged  against 
them.  We  have  given  the  question  anxious 
and  careful  ezamtnatton,  and  find  the  au- 
tborlties  unsatisfactory  and  conflicting.  In 
the  absence  of  any  statute  In  this  state  de- 
Snlng  the  c^ense  of  compounding  a  felony, 
we  are  compelled  to  loc4c  to  onnmon-law 
poorees.  Our  Reports  disclose  but  one  In- 
dictment for  the  offense,  and  from  this  «e 
derive  no  aid  In  the  solution  of  the  question 
presented  here.  There  was  no  motion  pre- 
senting the  question  respecting  the  sufficiency 
of  the  indictment.  State  v.  Furr,  321  N.  O. 
fiOe,  28  S.  E.  552.  Blaekstone  (4  Comm.  184), 
after  discussing  the  <;rlme  of  receiving  stol- 
pn  (loods.  knowing  tlieni  to  be  stolen,  and  a 
kindred  offense,  says:  "Of  a  nature  some- 
what similar  to  the  two  last  Is  the  ofFraise  of 
theft  bote,  which  Is  when  a  party  robbed 
not  only  blows  the  felon,  but  also  takes  his 
goods  again,  or  other  amends,  upon  agrement 
not  to  prosecute.  This  Is  frequently  called 
compounding  of  felony,  and  formerly  was 
held  to  make  a  man  an  accessary,  but  Is 
now  punished  by  flne  and  imprlsonmeut." 
Russell  on  Crimes,  IM.  Bishop  defines  the 
offense  as  "an  agreement  with  the  criminal 
not  to  iwosecute  him."  Crlm.  Law,  648. 
"The  crffenee  committed  by  a  person  who, 
having  been  directly  injured  by  a  felony, 
agrees  with  the  criminal  that  be  will  not 
prosecute  him,  on  condition  of  the  latter's 
making  reparation  or  on  recelDt  of  a  reward 
or  bribe  not  to  prosecute."  Bl.  Law  Diet 
240;  8  Cyc.  492,  where  several  definitions 
are  given.  There  Is  no  substantial  difference 
In  the  definitions  given  by  the  writers  on 
Criminal  Law  and  In  well-consldered  cases. 
All  of  them  concur  with  Blaekstone  that, 
to  oonstitute  the  crime,  the  agreement  must 
be  not  to  [OYisecute  the  person  guilty  of  the 
felony,  or,  as  said  In  some  cases,  "the  guilty 
pmon"  or  "tbe  criminal."  It  would  seem 


ttiat,  In  tbe  light  ol  the  language  imlfomily 
used,  there  could  be  no  doabt  tbat,  before 
a  conviction  can  be  bad.  It  must  be  made  to 
appeal  tbat  a  felony  baa  been  committed 
by  the  perwm  with  whom  tbe  corropt  agree- 
ment was  made. 

In  tbe  Indictment  before  ub.  tbe  solicitor 
dutrges  that  defoidant  "did  nnlawfully,  will* 
ftilly,  and  feloniously  compound  a  felony." 
His  hfflBor.  following  the  decision  ot  this 
court  tax  State  Fnrr,  sttpra,  instructed  the 
jury  **tba1^  before  th^  could  amvlct  they 
would  have  to  find  b^ond  a  reasonable  dontit 
tbat  tile  Teltons  bad  committed  a  felony." 
The  editor  of  Oyc.  (vtdume  8,  p^  ^)  says: 
"Tbe  actual  commlssIOD  of  a  preceding  crime 
would  seem  to  be  essential  to  tbe  offense  of 
compounding  the  same,  and  In  the  majtnrlty 
of  Jurisdictions  this  is  tbe  view  taken,  al- 
though In  wane  the  rule  Is  otherwise" —  ctu 
lug  state  T.  Leeds,  68  N.  J.  Law,  210,  62  Ab 
288.  Dixfm,  J.,  says :  "It  Is  generally  held 
that,  to  sustain  an  indictment  for  compound- 
ing a  crime,  it  must  be  shown  that  the  crime 
alleged  to  bare  been  committed  had  been 
committed"—  citing  1  Hale,  P.  G.  610,  where- 
in it  Is  said:  "If  A.  hath  bis  goods  stolen 
by  B.,  if  A.  receives  bis  goods  again  simply, 
wittiout  any  contract  to  favor  him  In  bis 
prosecution,  or  to  forbear  prosecution,  this 
Is  lawful;  but  If  he  receives  them  xspon  agree- 
ment not  to  prosecute,  or  to  prosecute  faint- 
ly, this  Is  theft  bote,  punishable  by  Imprison- 
ment and  ransom,  but  yet  it  makes  not  A.  an 
accessary,  but  If  he  takes  money  to  fsvor 
him,  whereby  be  escapes,  this  makes  btm 
an  accessary."  Judge  Dlxon  notes  that  In 
some  states  statutes  have  been  wacted  en- 
larging the  scope  of  the  offense,  but  he  says: 
"The  reason  of  the  thing  accords  better  with 
tbe  common  law,  for  It  cannot  be  held  that 
the  public  Is  Injured  by  the  refusal  of  a 
private  person  to  present  or  prosecute  a 
chaise  of  crime,  if  In  fact  no  crime  has  been 
perpetrated."  In  Swope  v.  Jefferson  Fire 
Ins.  Co.,  03  Pa.  251,  It  Is  said:  "The  guilt 
of  the  party  accused  and  the  agreement  not 
to  prosecute  are  essoitlal  Ingredients  In  the 
compounding  of  a,  felony."  Watt  v.  State, 
97  Ala.  72,  11  South.  901.  In  State  v.  Hen- 
nlng,  33  Ind,  180,  an  indictment  for  com- 
pounding a  crime  was  held  bad,  because  It 
did  not  charge  that  the  defendant  bad  knowl- 
edge of  the  actual  commission  of  the  crime 
allied  to  have  been  compounded.  McClaIn 
treats  tbe  offense  In  connection  with  mis- 
prision of  felony  and  accessaries,  as  does 
S^ir  Mathew  Hale,  and  in  offenses  of  this 
clasa  It  Is  essential  to  show  that  a  crime  has 
been  committed  and  that  the  felMi  Is  known 
to  the  defendant.  Crlm.  Law.  §  939.  In 
Queen  v.  Burgess,  I*  R.  [1885]  Q.  B.  Dlv. 
141,  the  indictment  charged  the  commlsslMi 
of  the  offense  compounded,  and  that  defend- 
ant "well  knowing  the  said  felony  to  have 
been  done  and  committed  by  the  said  A.  B.," 
eto.   It  was  held  in  tbat  case  (Colwldg^  O. 
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J.)  that  ttm  otteoM  could  be  committed  by 
one  other  than  the  owner  of  the  goods.  The 
case  of  Frllby  t.  State,  42  Ohio  St  206.  la 
dted  as  bolding  that  In  an  Indlctmmt  tot 
ccHnponndlng  a  felony  It  Is  not  necessary  to 
tLrev  or  show  that  crime  has  been  ctHUmltted- 
The  decision  is  based  vpon  the  lancnage  of 
the  statute,  which  la  much  more  compre- 
benslre  In  Its  terms  than  the  deflnltlim  of 
the  offense  at  common  law.  The  court  treat 
the  case  as  coming  within  the  language  of 
the  statute  and  cite  no -authorities.  We  can- 
not regard  the  detdslcm  as  controlling  us  In 
dealing  with  the  common-law  otTrase.  We 
are  not  quite  sure  that  we  comprehend  the 
Import  of  the  language  In  whldi  the  opinion 
concludes:  "It  is  necessary  to  arer  and 
proTe  that  the  prosecution  was  for  what  ap- 
peared by  the  charge  to  be  a  crime,  but  it 
is  not  necessary  that  the  actual  c<Hnmlssion 
of  eadi  crime  be  elthw  averred  or  proved." 
The  Btetote  Includes  **aband<mlng  or  agreelns 
to  abandcm  any  prosecution  threatmed  or 
oommenced  for  any  crime  or  misdemeanor.** 
If  the  Charge  was  tar  the  commlsslm  of  the 
statutory.  oCfioBe,  we  can  euAly  pwodTe  the 
meaning  ot  the  Tangoage  quoted. 

We  conclude,  therefore,  that  the  common- 
law  offense*  as  d^ned  by  all  (rf  tike  anthorl- 
tles,  InTOlves  the  charge  that  a  fehmy  bad 
been  committed  and  that  the  felw  Is  known 
to  the  dnCendant  It  would  seran  clear  that, 
this  being  an  essoitlal  Ingredient  In  the  of • 
fuiae,  It  most  be  alleged  In  the  Indictment 
In  Leeds'  Case,  supra.  It  Is  said:  "As  the 
preceding  crime  la  essential  to  the  offense 
of  compounding  the  crime,  it  should  be  dis- 
tinctly arerred  In  the  Indictment  for  com- 
poondlng,  and  ahonld  be  set  fwtfa  with  such 
particularity  as  will  enable  the  accused  to 
make  preparation  fOr  rebutting  the  cha^e." 
The  precedents  are  nnlform  In  this  respect. 
3  Whartm,  Prac.  89S;  Chltty,  Crhn.  Law, 
221.  An  examination  of  the  record  In  State 
T.  Fnrr,  supra,  shows  tbat  the  bill  Is  drawn 
according  to  the  precedents.  PeoiHe  v.  Bry- 
<m,  103  Cal.  676,  37  Pac.  764.  "There  la  a 
class  of  offenses  involving  an  obstruction  of 
public  Justice,  in  which  it  is  held  that  It  Is 
not  necessary  to  charge  or  prove  the  com- 
mission of  the  crime  the  prosecution  of 
which  Is  Interfered  with.  Persuading  or  in- 
ducing a  witness  not  to  attend  court,  wheth- 
er under  sul^wna  or  not,  Is  Indictable.  In- 
ducing one  to  absent  himself  from  attending 
as  a  witness  before  a  Justice,  In  an  examina- 
tion of  a  charge  for  violating  the  criminal 
law,  Is  a  blgb-banded  offense."  l  Revlsal 
19(K>.  8  3696;  In  re  Young.  137  N.  C.  552,  50 
S,  E.  220.  In  State  v.  Keyes,  8  Vt  B7,  SO 
Am.  Dec.  450,  It  was  held  that  it  was  not 
necessary  to  allege  or  show  that  the  person 
against  whom  the  witness  would  have  tes- 
tified was  guilty.  State  v.  Carpenter,  20  Vt 
9.  The  form  of  the  Indictment  for  this  of- 
fense is  found  in  Chltty,  Crim.  Law,  285. 
By  St  1ft  Bllz.  It  Is  made  a  mlsdemeaoOT  to 


agree  for  money  to  compound  or  withdraw 
a  suit  for  a  penalty  without  the  cmuent  of 
the  oonrt  Under  this  statute  It  la  held  that 
it  la  not  necessary  to  all^  or  ahow  die  ccmi- 
mlssion  of  the  act  for  which  the  suit  or 
prosecutlcm  Is  Instituted.  Be^na  Best 
38  Eng.  Com.  U  169.  It  would  seem  that 
this  statute  is  a  part  of  the  common  law  In 
force  In  this  state.  The  case  of  State  v. 
Carver.  69  N.  H.  216,  38  Aa  973.  Is  not  put 
upon  that  statute,  although  It  Is  referred  to 
In  the  opinion.  In  that  case  the  indictment 
was  In  accordance  with  the  precedents,  ex- 
cept that  after  deacriblng  tbe  offense  in  the 
concluding  sentence  of  the  bill.  It  Is  charged 
tbat  defuidant  forbwe  to  pioeecnte  tot 
"said  supposed"  offienasb  This  was  held  suf- 
ficient 

A  carefnl  examlnatl<m  of  evny  caae  at 
our  command  Calla  to  discover  any  one 
in  which  an  Indictment  Is  sustained 
whldi  omits  the  averm^t  that  a  crime 
had  been  committed.  The  Judgment  must 
be  arrested.  It  la  but  Just  to  the  learn- 
ed Judge  who  tried  the  case  to  say  that 
it  does  not  Appear  that  hla  objection 
was  raised  before  him.  As  we  have  seen, 
be  correctly  Instructed  the  Jury.  It  may  be 
weHl  enough  to  anggert  that  the  bill  doea  not 
very  clearly  allege  any  agreement  to  for- 
bear prosecution.  It  would  conform  more 
closely  to  the  precedoits  to  diarge  clearly 
the  agreunoit  which  Is  the  gist  of  the  of- 
fense. We  also  note  that  the  Indictment 
fdiargas  that  defwdant  "propoaad  to  said 
d^endants  and  tbelr  friends,"  etc^  where- 
as the  evld«ce  was  *tia.t  the  father  ot  the 
Yeltons,  through  his  friends,  compromised 
the  case,"  etc.  It  U  not  clear  that  this  was 
not  a  variance  entitling  the  defendant  to  an 
acquittal  on  this  Indictment  Fnr  the  rea* 
scms  given,  tbB  motkm  In  arrest  must  be  al- 
lowed. 

jodgment  anested. 


EILBY  V.  OABPBNTBR. 

(Supreme  Court  of  North  Carolina.  Dec  4, 
1906.) 

Salts  —  PEBroavANCB  or  OomaACr— Snm- 

OIBNCT. 

Shipping  goods  sold,  billed  lo  tbe  shipper 
with  draft  attached,  la  a  breach  of  a  coDtract 
that  the  bills  of  lading  were  to  be  sent  direct 
to  the  depot  and  oo  the  receipt  of  the  goods 
the  buyer  would  remit  to  the  seller;  and  for 
such  breach  the  buyer  is  entitled  to  recover  tbe 
difference  between  the  contract  price  and  what 
it  reasonably  cost  him  on  the  market  to  snppiy 
the  goods. 

[Ed.  Note. — ^For  cases  in  point  see  Cent.  Dig. 
Tol  43,  Sales,  H  877-379,  1174-1179.) 

Appeal   from   SnpwUr  Oonrt;  Oatawba 

County ;  Cooke,  Judge. 

Action  by  Charles  &.  Blley  against  D.  J. 
Carpenter  on  a  contract  tor  sale  and  dtf  Iv^y 
of  a  certain  quantity  of  yam.  Defendant  ad- 
mitted tbe  amount  claimed  by  plalntU^  but 
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•et  up  a  counterclaim  Ua  damages  hj  reaaon 
of  an  alleged  breach  of  tbe  contract  on  the 
part  of  plalntiCC  In  falling  to  deliver  the  re- 
malndOT  of  tbe  yam  contracted  tor.  The 
Jury  anawered  the  Israe  on  tbe  counterclaim 
against  defendant,  and,  to  bla  honor's  Inatmc* 
tions,  tbe  Terdlct,  and  the  Judgment  tbtteon. 
defendant  excepted  and  appealed.  Renraed, 
and  new  trial  ordered. 

W.  a  Felmster  and  U.  H.  Tonnt,  fw  aivd- 
lant  Self  A  Wbltmer,  ftn-, appellee. 

BBOWN.  J.  Tlw  conrt  charged  that  "If 
plaintiff  shipped  the  goods  with  bill  of  lading 
attached,  and  defendant  conld  have  gotten 
ttie  goods  by  calling  at  tbe  depot  and  paying 
for  the  yam,  that  would  be  a  snbetantlal  com- 
pliance witti  fba  contract;  and.  If  yon  find 
from  the  eTidence  that  this  1>  tme^  yon  will 
answer  the  second  Issue  *No.' "  In  this  we 
ttlnk  ttiere  was  error.  Tbe  contract  that 
bills  of  lading  were  to  be  sent  direct  to  the 
depo^  and  jxpon  receipt  of  the  goods  be  was 
to  rmlt  to  the  plaintiff,  was  not  perfWmed 
when  Uie  plaintiffs  billed  the  goods  to  tbem- 
eelTes  with  draft  attatdied.  It  was  not  a  sub- 
stantial compllanoe  with  ftn  contract,  but 
a  wIllfDl  Tlolatl<m  of  It  The  defendant  had 
tbe  rl{^  to  Insist  upon  such  a  omtract,  and 
tbe  plalntUb  need  not  have  agreed  to  It;  but, 
having  agreed  to  It,  they  should  bare  per- 
fbrmed  It  If  the  defoidant's  credit  bad 
iMcome  Imimlred,  and  his  solvency  seriously 
doubted,  the  plaintiffs  could  have  refused  to 
ship  tbe  goods,  and  should  then  bare  notified 
tbe  defendant  of  the  reason.  There  Is  noth- 
ing of  that  sort  In  the  case.  The  defendant 
may  bare  thought,  and  with  some  reason, 
that  if  all  bis  goods  were  shipped  O.  O.  D. 
it  would  Impugn  his  credit,  and  for  that  rea- 
son Insisted  as  a  part  of  tbe  contract  upon 
direct  shipments.  One  who  Invokes  the  doc- 
trine of  substantial  performance,  In  order  to 
show  a  rlgbt  to  recover  on  a  contract,  must 
present  a  case  In  which  there  has  been  no 
willful  omission  or  departure  from  the  terms 
of  the  contract  He  must  have  faithfully  and 
b<mestly  endeavored  to  perform  It  in  all  par- 
ticulars. To  Justly  a  recovery  upon  a  contract 
as  substantially  performed,  the  omission  must 
be  tbe  result  of  mistake  or  Inadvertence,  and 
not  Intentional.  Elliott  v.  Caldwell  (Minn.) 
45  N.  W.  84B,  0  L.  R.  A.  63,  and  cases  cited. 
If  the  evidence  of  the  defendant  Is  to  be  be- 
lieved the  departure  from  the  alleged  con- 
tract was  Intentional.  He  says:  "I  told 
them,  when  we  talked  of  the  modification  of 
this  contract,  and  as  a  part  of  the  modifica- 
tion and  understanding.  It  was  agreed  that 
no  goods  were  to  be  shipped  to  me  with  bill 
of  lading  attached.  I  expressly  told  Corbett 
that  I  never  received  or  had  goods  shipped 
to  me  with  bill  of  lading  attached,  and  I 
would  not  receive  any  goods  that  way,  and 
they  were  not  to  be  shipped  to  me  under  the 
modified  terms  In  any  such  manner ;  but  bills 
of  lading  and  Invoices  were  to  be  sent  direct 


to  me,  and  upon  receipt  of  tbe  goods  I  was 
to  remit  to  BIley  &  Co.,  Boston,  Mass."  As 
the  terms  of  tbe  modified  contract  do  not 
seem  to  be  In  dispute,  we  are  of  opinion 
that  tbe  plaintiffs  violated  It  when  tbe^ 
shipped  the  goods  0.  O.  D.,  and  that  the  de- 
fendant was  Justified  In  not  receiving  them, 
and  that  tbe  defendant  is  entitled  to  recover, 
as  damages,  tbe  difference  between  the  con- 
tract price  and  what  It  reasonably  cost  the 
defendant  oa  the  market  to  supply  tbe  yams 
which  plalnUffs  fall  to  supply. 

Let  there  be  a  new  trial  uiwfi  the  second 
and  third  Issues. 

New  triaL 

HOKE,  J.,  did  not  ilt  on  the  beartng  of 
this  omsl 


UEMLT  t.  BLLIS. 

(Supreme  Court  of  North  Carolhuu  Dee.  4. 
1906.) 

1.  PBOCESS  —  PUBLIOATION     NOTIOS  — SuTFI- 
OIENCT  or  AmOAVIT  FOR  Ordbr. 

Under  Code.  «  218  (Revisal  of  1905.  {  442), 
requiring  an  afBdavit  for  summotu  by  publica- 
tion to  set  oat  a  cause  of  action,  an  affidavit 
allecini?  that  the  action  arose  npon  a  breach  of 
wsrran^  contained  In  a  deed  from  B.  to  L., 
recorded  in  M.  county,  it  not  appearioK  there 
was  ever  any  other  deed  between  same  parties, 
contained  luflident  reference  to  the  deed,  defi- 
nite enough  description  of  the  land,  and  an  im- 
plied allegation  of  an  eviction  of  plaintiff  under 
a  paramount  title. 

2.  Samb— StTFnciiNOT  OF  Notice. 

A  publication  notice  reciting  that  the  action 
was  for  the  recovery  of  damages  for  a  breach 
of  warranty  in  a  deed  made  by  E.  to  plaintiff. 
It  not  appearing  that  there  was  ever  any  other 
deed  between  same  parties,  contained  aaflkient 
reference  to  the  deed,  definite  enoagh  descrip- 
tion of  the  land,  and  an  implied  allegation  of 
an  evlctioD  of  the  plaintiff  under  a  paramount 
title  in  violation  of  the  warruty,  so  o  to  show 
a  cause  of  action. 

3.  Attachuknt— CusTOOT  or  Pbopibtt— Sdb- 
SEQUBHT  Attachment. 

Where  a  sheriff  attached  bonds  and  snbee- 
quently  the  garnishee  had  an  attachment  is- 
sued against  them  on  his  own  account,  the  fact 
that  he  had  deposited  them  with  tbe  clerk  of 
the  court  three  d^ys  before  the  levy  was  made 
np<m  than,  as  in  his  possession,  the  deposit  be- 
ing made  without  any  order  of  the  court,  did 
not  make  them  in  custodia  legis,  so  as  to  vitiate 
the  Bubseqoeut  attachment,  they  being  constnict- 
ively  in  the  posscaaUm  of  the  sheriff  under  Um 
prior  levy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dim. 

vol.  6,  Attachment.  M  181. 182.] 

4.  Sake— GrrBOT  or  Mrbod  in  Coubt's  Ao- 

qUIBINO  CORTBOL. 

Where  property  la  brought  within  the  cus- 
tody of  the  court,  it  will  be  retained  to  answer 
any  judgment  that  may  be  obtained,  it  being  im- 
material how  it  was  brought  under  the  control 
of  the  court,  whether  by  attachment  or  some 
other  equivalent  and  lawful  act 

5.  WiTifnsn  —  Trawsaohoh  with  ImAm 
Person. 

Where.  In  an  action  against  an  insane  per- 
son for  the  breach  of  a  warranty  In  a  deed,  a 
witness  was  interested  in  the  land,  but  not  In 
the  event  of  the  suit,  be  was  not  disqualified 
by  Revisal  of  1906,  }  1681.  disqualifying  those 
interested  in  the  event  of  the  suit  from  testily- 
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inC  againBt  the  representative  of  anj  Insane 
person  ooncemlnc  any  personal  omimnnlcatiou 
or  transaction  witii  snca  person. 

[Bd.  Note^For  cases  in  point,  see  Gent  Dig. 
ToL  60.  Witnesses,  I  602.] 

&  Sauk  —  CONTBADIOTION  —  GOMFKIXnOT  OF 

BVIDENCB. 

Wbere  a  vitness  teatifled  that  certain  cor- 
porate stock  was  not  worth  more  than  60  cents 
on  the  dollar,  book  entries  showing  that  the 
stock  had  been  sold  at  par  were  not  competent 
to  contradict  bim. 

7.  Appeabahoe— Gbkbral  Affkabancb  Ait- 
n  Sfeoiai<— Right  to  Pebsohal  JiniauKiiT. 

Defendant's  excepttoo  to  the  orermling  of 
his  motion  to  dismiss,  made  under  special  aiH 
pearance,  dote  not  affect  plaintlfTs  right  to  a 
personal  judgment,  where,  after  the  motion  was 
orerrolod,  defendant  entered  a  general  appear- 
ance. 

[Ed.  Note^For  cases  in  point,  see  Ooit  1%. 
toL  S,  Appearance,  f  66.] 

8.  Attachuert^Validitt  or  Baia  bt  Oox- 

laSBIONEB. 

Though  Revisal  of  1006,  S  784,  prorides 
for  the  sale  of  attached  pnnwrt?  hj  the  sheriff 
on  Judgment  for  the  plaJntiB,  defendant  could 
not  complain  where  a  court  treated  an  action 
for  the  breach  of  a  warrant;  in  a  deed  as  one 
In  equity  and  ordered  a  sale  of  the  attached 
property  by  a  commissioner,  eince,  hating  the 
right  to  object  if  the  property  did  not  htuig  a 
fair  price,  he  couhl  not  be  banned. 
0.  CovsnAinfl  —  AonOH  fob  BBBiXK  — Dah- 

AGB8. 

Where,  in  fixing  damiMies  for  a  breach 
coTwanta  In  a  deed,  it  became  necessary  to  de- 
termine the  value  of  corporate  stock  conveyed 
with  the  land,  the  value  of  the  stock  should 
have  been  determined  as  of  the  time  the  cove- 
nants were  made,  and  not  by  the  snbsaqnoit 
financial  eonditiim  of  the  corporation. 

[Bd.  Note.— For  cases  In  point;  see  Gent  Dig. 
TOL  14,  Covenants,  8  225.] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Peebles,  Jn^a 

Actkm  1)7  W.  A.  Lemly  againat  W.  B. 
Bills.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  trial 
ordered. 

The  plaintiff  brought  tills  action  to  re- 
cord damages  for  the  breach  of  covenants 
of  seisin  and  warranty  and  a  covenant 
against  Incumbrances  contained  in  a  deed  ex- 
ecuted by  the  plaintiff  to  htm  and  to  have 
the  amount  of  the  said  damages,  which  were 
laid  at  $13,500,  declared  to  be  a  Hen  upon 
16  bonds  each  of  the  par  value  of  $1,000, 
which  were  a  part  of  the  purchase  price 
agreed  to  be  paid  for  the  land  conveyed  by  the 
«ald  deed  and  for  other  property  sold  to  the 
plaintiff  at  the  same  time,  the  other  part 
of  the  Bald  conslderatton  being  ^1,000  In 
cash  and  an  account 

It  appears  that  the  defendant,  on  Decem- 
ber 20,  1900,  contracted  to  sell  to  the  plain- 
tiff for  tlie  sum  of  $37,000,  eight  tracts  of 
land  on  the  French  Broad  ti\ec  In  the  county 
of  Madison  and  800  shares  of  the  capital 
stock  of  the  North  Carolina  Electrical  Pow- 
er Company,  or  the  subscription  to  that  many 
shares  of  the  capital  stock,  each  share  being 
of  the  par  value  of  $100,  and  W.  B.  Bills 
having  alr«idy  paid  on  bis  shares  or  sub- 
scription $48,00a  A  deed  for  the  laud  was 


prepared  and  duly  executed  by  W.  B.  Ellis 
and  his  wife  on  March  20,  1900,  and  ac- 
knowledged by  tiiem,  and  the  privy  eiamina- 
tion  of  the  wife  takrai  on  March  24,  1900, 
before  the  cleit  of  the  superior  court  of 
Forsyth  county  and  the  deed  ordered  to  reg- 
istration by  the  clerk  of  Madison  saperior 
court  on  January  5,  1001.  This  deed  was 
afterwards  registered.  After  its  execution 
the  plaintiff  discovered  that  there  was  a 
defect  In  the  titie  to  one  of  the  tracts  of 
land,  known  as  "Mountain  Island,"  embra- 
cing the  southern  half  of  the  river  and  run- 
ning along  its  bank  for  a  distance  of  about 
46  poles,  at  a  point  about  two  miles  from 
Hot  Springs,  and  containing  about  80  acres. 
He  had  paid  $21,000  on  the  purchase  money 
In  cash  and  an  account,  but  still  held  the 
$16(000  in  bonds.  On  February  6.  1004,  he 
commenced  this  action  by  causing  a  sum- 
mons to  be  Issued  against  the  defendant  to 
the  sheriff  of  Forsyth  county,  who  made  the 
follovrlng  letum:  "Received  Feb:  6,  1904. 
Not  executed.  Tbe  defendant  not  to  be 
found  in  207  coonlT*  S*.  P.  Alaq^ao^  Sber- 
iff."  The  sune  day  the  plaintiff  filed  Ub 
complain^  in  which  he  allured  tbe  execu- 
tion of  the  aforemoitioned  deed  which  is 
described  as  dated  Hardi  20,  1900;  and  reg- 
istered in  tbe  office  ot  Ote  register  oC  deeds 
of  MadlsoD  comity  in  Book  14,  p.  160.  He 
then  sets  forth  the  aeTwal  coTenanta  and 
the  breach  tbcroof  as  erldenced  1^  the  de- 
fect m  tbe  tltie  to  tiie  80acre  tract,  and  tbe 
existence  of  certain  judgment  liais,  which 
had  been  paid  off  by  him.  It  Is  then  al- 
leged that  tbe  plaintiff  has  possenion  vt 
the  16  bonds  and  brings  tiiem  into  court  to 
be  subjected  by  ltd  order  to  tbe  parment  of 
bis  claim.  He  prays  judgment  for  the 
amount  of  bis  alleged  damages,  $13,700,  and 
for  a  sale  of  the  bonds  to  satisfy  his  lien 
thereon,  which  he  acquired  by  reason  of  tbe 
defect  in  the  titie  to  tbe  thirty  acres.  The 
plaintiff  on  the  same  day,  and  presumably 
at  tbe  same  time  that  he  filed  bis  complaint, 
made  an  affidavit  before  the  cleric  in  whldi 
he  alleged  that  tbe  defendant  was  indebted 
to  him  In  tbe  sum  of  $13,700  for  breach  of 
the  warranty  contained  In  the  deed  from  him 
to  the  plaintiff  dated  March  20,  1900,  and 
registered  In  Madison  county  in  Book  14. 
p.  IS!);  that  the  defendant  Is  a  nonresident 
and  has  property  In  this  state  which  should 
be  applied  to  the  satisfaction  of  tbe  said 
claim  for  damages;  and  that  plaintiff  has 
possession  of  the  16  bonds,  in  which  the  de- 
fendant claims  certain  rights;  and  that  plain- 
tiff has  a  Hen  on  the  said  bonds  for  tbe  pay- 
ment of  his  claim;  and  that  he  holds  tbe 
bonds  subject  to  said  liens.  He  therefore 
asks  for  a  warrant  of  attachment,  which 
was  Issued  and  levied  February  9, 1904,  upon 
the  16  bonds  in  the  [rassession  of  the  plain- 
tiff, as  appears  from  the  sheriff's  return, 
which  was  made  by  his  deputy.  On  the  day 
of  the  levy,  tbe  plaintiff  made  an  affidavit 
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b^twe  tb»  derk  In  wblcb  lie  Mt  out  In 
full  the  retarn  of  the  itaerUt  on  the  sum- 
mons and  then  alleges  that  the  defendant 
cannot,  after  due  diligence,  be  found  In  this 
•tmt^  and  that  he  U  a  nonresldant;  ttiat 
the  plalntUt  has  a  good  cause  of  action 
against  him,  "which  arose  upon  a  breach  of 
warranty  contained  In  a  certain  deed  from 

W.  a  BUla  to  this  plaintiff  dated  

day  of  and  duly  recorded  In  the  office 

of  the  r^rister  of  deeds  Of  the  county  of 

Madison,  Book  folio  ^  by  which 

•idd  breach  of  covenant;  the  defM^ant  Is 
indebted  to  the  plaintiff  hi  the  snm  of  f 18.700; 
Oiat  said  defendant  is  a  proper  party  to 
ttds  acUoa;  that  he  has  property  in  tills 
state  and  tliat  idalntifl  has  Issued  a  war- 
rant of  attachment  In  this  cause."  He  then 
prays  an  order  of  pubMcatl<ni,  which  was 
granted  and  the  publication  waa  mad^  on  the 
same  day  (February  9,  1001)  in  the  following 
fwm:  *^be  defoidant  above-named  will  take 
notice  that  a  summons  In  the  above-oitltled 
action  was  ISBoed  against  him  on  the  6th 
day  of  February,  1904.  and  that  an  action 
entitled  as  abore  has  been  instituted  in  the 
superior  court  of  Forsyth  county  for  the 
purpose  of  recovering  damages  for  breach  of 
covenants  of  warranty  and  of  setsln  con- 
tained in  a  deed  made  by  said  W.  B.  Biila 

to  the  said  plaintlfE,  dated  the   day 

of   .    The  defendant  will  also  take 

notice  that  a  warrant  of  attachment  was  is- 
sued by  said  court  on  the  6th  day  of  Feb- 
ruary, 1901,  against  the  property  of  said  de- 
fendant; and  on  the  0th  day  of  February, 
1904,  the  attachment  and  notice  of  gamish- 
ment  were  served  on  W.  A.  Lemly,  and  said 
warrant  of  attachment  and  notice  of  garnish- 
ment are  returnable  before  the  said  court 
on  the  14th  day  of  March,  1904.  The  de- 
fendant is  h»eby  required  to  appear  and 
answer  or  demur  to  the  compiaint  at  the 
term  of  the  superior  court  of  Forsyth  county 
to  be  held  on  the  14th  day  of  March.  1904, 
or  the  relief  demanded  will  be  granted." 
The  court  (Judge  W.  R.  Alien  presiding)  ad- 
judged the  publication  to  be  in  due  form  and 
properly  made,  and  that  the  original  process 
or  summons  and  the  warrant  of  attachment 
had  been  duly  served  upon  the  defendant. 

At  March  term,  1904.  the  defendant  by  his 
attorney,  entered  a  special  appearance  and 
moved  to  dismiss  upm  the  foiiowing  grounds: 
(1)  No  cause  of  actiMi  Is  set  out  In  the 
affidavit  for  publication.  (2)  That  an  attach- 
ment cannot  Issue  In  favor  of  the  plaintiff 
against  himself  as  garnishee.  &)  The  plain- 
tiff alleges  In  his  con^lalnt  that  he  holds  the 
16  bonds  snt^ect  to  hla  claim  against  Bills 
and  that  he  brings  the  same  Into  court  to 
be  sabjected  nnder  Its  order  to  the  payment 
«f  the  said  claim.  (4)  That  the  bonds  at  the 
time  of  the  levy  by  the  deputy  aAieriff  of  tiie 
attachment  issued  in  this  action,  had  already 
been  levied  upon  (8eptemb«  IB,  1903)  by 
the  ahniff  himself  In  the  action  of  McCoy 


V.  Bills,  which  is  still  pending,  and  the  bonds 
were^  and  still  are»  subject  to  the  said  prior 
levy.  The  motloa  was  dculed  and  the  de- 
tondant  excited.  At  the  same  term  of  the 
court,  the  defendant  Bills  was  duly  ad- 
judged Insane  and  D.  H.  Blair  was  appointed 
his  guardian  ad  litem.  In  the  foiiowing 
August  he  filed  an  answer  thrwigh  ttw  same 
attorney,  who  had  entered  the  i^eclal  ap- 
pearance, and  In  his  answer  be  admits  that 
the  i^lnttff  had  agreed  to  deliver  the  10 
bonds  to  Bills  as  a  part  of  the  omsldera- 
tton  for  the  deed,  the  encutloa  ct  which 
is  admitted,  thonflji  he  denies  any  knowledge 
of  ttie  nature  of  its  contents.  He  furtbv 
d«iles  that  the  plslntlff  has  any  ri^t  to 
hoiH  ttie  same  or  that  he  btm  any  lien  thve- 
oo,  hut  aT«B  that  BUla  is  entitled  to  the 
possession  ctf  the  bonds.  He  admits  the  non- 
resldcnoe  of  Bills,  hnt  denies  all  the  other 
material  allegatttms  of  flie  complaint  We 
stato  the  twfmty'flrst  exception  substantially 
as  it  appears  In  the  brief  of  the  defendant's 
counsel:  The  defendant  attempted  to  show 
that  the  plaintiff  Ivemiy  was  acting  for  him- 
self, the  witness  O.  A.  Reynolds,  and  otbeis 
in  making  the  purchase  from  Bills,  and  that 
Reynolds  had  such  an  Interest  in  the  trans- 
action and  in  the  result  of  the  action  as 
would  exclude  his  evidence  concerning  any 
transaction  between  Bliis  and  Lemty  under 
section  16S1  of  the  Revisal  of  1900.  Rey- 
nolds was  a  stockholder  in  the  North  Caro- 
lina Electrical  Power  Company.  Defendant's 
counsel  asked  the  witness  Reynolds  the  fol- 
lowing question:  "Is  Mr.  Lemly  under  any 
contract  or  agreement  to  convey  what  was 
given  him  In  this  deed  to  the  power  com- 
pany?" Plaintiff  objected,  the  objection  was 
sustained,  and  the  defendant  excited.  The 
witness  answered:  "Mr.  Lemly  has  entirely 
conveyed  part  of  It  He  has  not  made  us  a 
deed  to  the  land,  though  we  have  agreed  up- 
on the  price,  and  be  has  agreed  to  convey 
it"  The  witaess  also  testified  that  be  had 
no  interest  In  the  result  of  this  actl(m.  The 
defendant's  counsel  Insisted  that  under  this 
admission  of  the  witness,  he  was  incompe- 
tent The  court  ruled  otherwise,  and  the 
defendant  excepted.  The  thirty-eighth  ex- 
ception IB  stated  In  the  same  manner:  It 
was  in  evidence  that  about  the  time  of  the 
sale  by  Ellis  to  Lemly,  stock  in  the  power 
company  had  been  sold  to  Carr  and  others, 
and  the  defendant  offered  a  book,  which 
Reynolds  had  previously  Identified  as  the 
stockbook  of  the  company,  to  show  that  tho 
stock  had  been  sold  to  these  outsiders  at 
par,  and  to  contradict  Reynolds'  evidence 
that  the  stock  was  not  worth  more  than  60 
cents  on  the  dolUir.  The  book  was  excluded, 
and  defendant  excepted. 

In  order  to  ascertain  the  damage  that  the 
plaintiff  sustained  by  reason  of  the  defect 
tai  the  title  of  the  Mountain  Island  tract  of 
land.  It  became  necessary  to  show  the  value 
of  the  pn^rty  sold,  the  stock,  and  the  land. 
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And,  alBO.  the  valne  of  tb«  Mountain  Island 
tract,  and  to  determine  what  part  of  the  price 
was  paid  for  that  tract  It  appears  that,  at 
tbe  time  the  contract  between  Louly  and  Bi- 
lls was  made  (Decanbw  29.  1900),  the  dam 
of  the  power  company  had  not  be^  complet- 
ed, the  machinery  bad  not  been  purchased, 
and  the  plant  was  only  In  the  process  of 
oonstmctlon,  not  being  capable  at  the  time 
of  earalng  anything.  In  this  connection,  C 
A.  B«7noldfl.  a  witness  for  the  plaintiff,  testi- 
fied: "At  the  time  Mr.  Lemly  bought  Uc 
Bulls'  stock,  OF  rather  snbscrlptlon  to  stodc, 
of  the  North  Carolina  Electrical  Power  Com- 
pany, it  Is  hard  to  say  what  it  waa  worth. 
There  was  nothing  flnlabed  bat  tibft  plant  at 
iTy,  The  dam  was  only  el^t  feet  high.  Nfr 
electrical  machinery  bad  been  bought;  noth- 
ing of  that  sort  had  yet  been  obtained,  and  It 
Is  hard  to  tell  what  the  stock  was  wwOi. 
If  yon  want  my  tq^lnhm,  I  do  not  tblnlc  It 
was  worth  SO  coits  on  the  dollar."  The 
other  erldencA  tended  to  show  that^  after 
Bills  sold  bis  taiterest  to  Lemly,  the  i^aut 
was  completed,  and  the  company  famished 
electric  pow«  t6  tb»  tlty  of  AaherlUeb  bat 
tliat  it  had  not  paid  a  divldcakd  because  it 
had  not  earned  profits  sofllclent  for  that  pur- 
pose. Upon  the  lasne  as  to  damages  the  court 
dialled  as  follows:  "When  yoa  ctnne  to  con- 
sider the  Talue  of  the  pn^rty,  you  hare  to 
estimate  the  value  of  the  800  shares  of  stock 
In  the  electrical  power  company.  There  was 
evidence  that  60  per  cent  of  the  par  value 
of  the  stock  had  been  paid  In,  but  the  real 
value  of  the  stock  depends  on  the  property 
owned  by  the  coriwratltm,  and  in  a  great  meas- 
ure on  the  success  of  the  enterprise  In  which 
the  company  was  engaged.  If  the  oiterprise 
was  a  success  and  paid  dividends,  of  course 
the  stock  would  be  worth  more  than  It 
would  be  if  It  was  a  failure  and  paid  no 
dividends.  If  the  operation  of  the  corpora- 
tion proved  a  disastrous  one  and  lost  money, 
why  then,  as  a  matter  of  course,  the  stock 
would  be  depreciated  in  proportion  as  It  lost 
money.  The  law  would  be  that  If  the  cor- 
poration failed  and  got  in  debt — if  it  had  to 
go  in  debt  for  the  running  expenses — as  a 
matter  of  course,  the  stockholders  would  have 
to  make  good  to  the  creditors  for  the  unpaid 
stock;  and  ther^ore  you  can  take  Into  con- 
sideration in  valuing  that  stadk  the  testimony 
as  to  the  payment  of  divldHids,  and  as  to 
whether  the  plant  had  been  a  success  or  not." 
The  Issues  and  the  answers  of  the  Jury  there- 
to are  as  foltows:  "(1)  Did  the  defendant 
W.  B.  Ellis  and  wife  execute  the  deed  men- 
tioned in  the  complaint?  Answer.  Yes.  (2) 
Did  said  deed  contain  the  covenants  alleged 
in  the  complaint?  Answer.  Yes.  (8)  Has 
there  been  a  breach  of  said  covenants?  An- 
swer. Yes.  (4)  What  damage,  if  any.  Is  the 
plaintiff  entitled  to  recover  of  the  defendant? 
Answer.  Twelve  thousand  five  hundred  dol- 
lars, with  Interest  from  December  29,  1901. 
(D>  Wwe  the  ludgments  set  oat  In  the  com- 


plaint Hens  (m  the  lands  ccmveyed  by  Ellis 
to  L^ly?  Answer.  Yea.  (0)  Have  the  aald 
Judgmente  been  paid  off  by  the  plaintiff? 
Answer.  Yes.  (7)  If  so,  how  much  has  the 
plaintiff  paid  out  in  discharging  said  Judg- 
mente?  Anawer.  Sevoity-eight  dollars  and 
ninety  cents,  which  la  Included  in  fourth  is- 
sue." 

The  court  rendered  a  personal  Judgment 
against  the  defendant  for  $12,500,  and  in- 
terest from  Deconber  29,  1901  and  costs,  and 
declared  the  said  amount  a  lien  on  the  10 
bonds.  The  court  further  adjudged  that  the 
bonds  be  eold  by  the  commissioner  named 
In  the  Judgment  and  the  proceeds  ai^lied 
to  the  payment  of  the  Judgment  and  the 
retidue,  If  any,  be  paid  to  the  defendant,  who 
excepted  to  the  Judgment  generally,  and  eepe- 
clally  for  the  reason  that  a  personal  Judgment 
oould  not  be  given  against  hhn.  Defendant 
appealed. 

Lindsay  Patterson,  for  appellant  Manly 

&  Hendroi,  for  appellee^ 

WALEEB,  J.  (after  stating  the  case),  me 
first  question  raised  by  the  defendant  Is  that 
the  affidavit,  upon  which  the  order  of  publi- 
cation Is  based,  is  defective,  as  no  cause  of 
action  Is  sufficiently  set  out  therein  and  the 
defendant's  counsel,  in  support  of  this  posi- 
tion, relies  on  Bacon  v.  Johnson,  110  N.  O. 
114,  14  S.  E.  SOS.  and  Mullen  v.  Canal  Co., 
114  N.  G.  8,  19  S.  E.  106:  Code,  |  218  (Be- 
vlsat  of  1906,  S  442).  The  specific  grounds 
of  objection  are:  <1)  That  there  Is  not  a 
sufficient  referoice  to  the  deed  in  which  the 
covmant  is  to  t>e  found.  (2)  That  there  is 
no  definite  description  of  the  land,  havmg 
special  regard  to  Ita  locality.  (3)  That  there 
Is  no  allegation  of  an  eviction  under  par- 
amount title  so  as  to  omstltnte  a  good  caoss 
of  action  for  «  breach  of  the  covenant  of 
warranty. 

It  seems  to  us  that  the  reference  to  the 
warranty,  as  contained  in  a  certain  deed  from 
W.  B.  Ellis  to  W.  A.  Lemty,  which  Is  reg- 
istered in  Madison  county.  Is  definite  enougb 
to  notify  the  dtfendant  of  the  particular 
nature  of  the  cause  of  action  and  this  is 
the  chief  purpose  in  requiring  publication  to 
be  made.  Hie  context  of  the  affidavit  would 
lead  to  the  Inference  that  Madison  countr 
is  in  this  stete,  nothing  appearing  to  the 
contrary.  The  same  kind  of  reference  la  once 
made  to  the  county  of  F(»n9yth;  that  is, 
without  naming  the  stete  of  which  It  is  a 
part  although  it  elsewhere  appears  that  a 
county  of  this  stete  Is  intended.  The  al- 
legation Is  at  least  stifficient  to  inform  the 
defendant  of  the  deed  to  which  reference 
is  made,  as  It  does  not  appear  that  there 
ever  was  any  other  deed  between  the  same 
parties  and  certainly  none  registered  in  the 
county  of  Madison.  The  amount  of  dam- 
ages claimed  for  the  breiKdi,  while  not  of 
very  much  weight  in  Identi^lng  the  cause 
of  actt<m,  should  not  be  entirely  endaded 
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from  omtldfirttJon  In  thU  connection.  What 
m  have  nld  aK>llM  to  tbe  flnt  two  groandi 
of  (AJectlcm.  Tbe  third  li  clearly  nntoiable. 
When  the  plaintiff  allegea  that  there  haa  been 
a  breach  of  the  omtract,  It  la  neceaaarlly 
Inqilied  that  there  haa  been  an  erlction  under 
a  paramoont  tltl^  or  ita  equlTalent,  the  ad- 
Terse  poasesalon  of  the  land,  at  the  time 
of  the  delivery  of  the  deed  by  aome  <aie  bar- 
inff  such  a  title.  ShanUe  t.  Ingram,  183  N. 
C.  2SS,  45  S.  E.  678;  Price  t.  Deal,  90  N.  C 
290.  The  allesatlon  of  a  breach  Includes,  of 
coarse,  eTerytbins  easenttal  to  constitute  a 
breach  of  the  covenant  It  may  not  be  a 
good  allegation  In  a  pleading,  as  being  In  tbe 
nature  of  the  statement  of  a  conclusion,  but 
we  cannot  say  that  it  la  so  radically  defect- 
ive when  used  in  an  affidavit  for  publication 
as  to  render  it  ineffectual.  A  fuller  and 
more  ezpll<dt  statement  of  the  facta  would 
perbaiw  be  better,  as  In  affidavits,  and  es- 
pecially in  pleadings,  the  law  seeks  to  deal 
with  tbe  facts  and  not  the  conclusions  of 
the  pleader  from  them.  But  tbe  failure  to 
comply  with  the  reaulremente  of  tbe  law  as 
to  the  torm  of  a  pleading  or  of  a  statement 
hi  an  affidavit  falls  short  of  proving  that  tbe 
affidavit  Is  fatally  defective;  If  otherwise. 
It  gives  sufficient  notice  of  tbe  nature  of  the 
cause  of  action.  Tbe  cases  cited  by  the 
defradanfs  counsel  do  not  apply.  In  the 
first  case,  tbe  affidavit  referred  simply  to 
a  suit  for  specl&c  performance  of  a  contract 
to  convey  land  In  Graven  county,  to  which, 
It  Is  alleged,  tbe  defendant  was  a  proper 
party,  while  In  tills  case  special  reference 
Is  made  to  tbe  cov^iant  of  warranty  In  a 
deed  from  the  plaintiff  to  the  defendant, 
which  la  registered  In  Madison  county,  for 
the  breach  of  which  be  claims  918,500  as 
damages.  The  other  case  cited  was  decided 
upon  a  differoit  point  Hie  defendant's 
counsel  also  contended  that  tbe  defect  In  the 
affidavit  Is  also  to  be  found  In  the  publica- 
tion Itself,  but  what  we  have  already  said 
Is  equally  applicable  to  this  objection.  We 
hold  tbat  the  affidavit  and  publication,  vhea 
naturally  and  reasonably  Interpreted,  were 
not  calculated  to  mislead  the  defendant  as 
to  what  was  really  meant,  and  gave  bim  suffi- 
cient notice  to  come  In  and  defend  bis 
rights. 

Tbe  defendant's  next  ground  of  objection 
is  tbat  the  attachment  could  not  be  levied  up- 
on the  bonds,  as  they  were,  at  the  time,  In  the 
possession  of  the  court  (In  custodla  legls), 
having  been  deposited  there  by  the  plaintiff 
three  days  before  the  levy  was  made.  It 
appears  in  the  case  that  tbe  bonds  had  been 
levied  upon  by  the  sheriff  under  a  prior  at- 
tachment, and  we  see  nothing  In  the  case  to 
show  that  the  lien  of  this  levy  did  not  con- 
tinue to  the  time  of  tbe  second  levy,  and,  if 
so,  the  sheriff  had.  In  contemplation  of  law, 
the  custody  of  the  bonds,  altbongh  be  may 
have  left  tbem  with  tbe  plaintiff  for  safe- 
keeping and  tbey  were  afterwards  turned  over 


to  the  cleric  oi  tha  oourt,  for  no  rights  of- 
thlrd  persons,  either  creditors  or  purchasers, 
bad  tntervaned,  ao  aa  to  Invalldata  the  levy 
aa  to  tliem.  .It  i>  admitted  hj  tha  defendant, 
in  hia  written  motion,  that  tbe  former  levy 
was  itlU  in  force,  and.  If  this  be  tma,  tbe 
sh^ff  had  tbe  legal  right  to  the  possession. 
This,  therefore,  is  the  ordinary  case  of  a 
second  levy  on  property  In  the  possession  of 
the  officer  who  made  the  flnt  one.  1^  act 
of  the  d^nty  was,  of  course,  tlie  act  of  the 
sheriff,  who  was  hia  {Vlnclt^al,  **qui  tacit  per 
allum  faclt  per  se."  It  was  competrat  for 
the  sheriff,  so  far  as  the  defradant  la  con- 
cerned, to  leave  the  bonds  In  tbe  poeaesalon 
of  tbe  plaintiff  as  his  bailee,  and.  thus  placed, 
they  were  still  subject  to  the  priw  levy. 
Eneeland  on  Attachment,  IS  474  and  4S2. 
How  could  the  defendant  be  prejudiced  In 
such  a  case  If  tbe  sheriff  has  the  bonds  fortb- 
comlDg  to  answer  the  mandate  of  any  process 
afterwards  Issued  to  him  by  tbe  court?  But 
we  do  not  see,  If  there  was  no  prior  levy  by 
the  sheriff,  why  he  could  not  levy  on  the 
bonds  in  tbe  bands  of  the  plaintiff  or  even 
after  they  were  put  In  the  custody  of  the 
clerk.  They  were  not.  In  a  l^al  sense,  In  the 
custody  ot  the  court  by  reason  of  the  deposit 
with  the  clerk,  because  tbe  court  bad  never 
ordered  any  such  deposit  to  be  made,  had  not 
even  recognized  It  and  there  was  no  reason 
why  tbe  deposit  should  be  made  at  that  stage 
of  the  case.  Besld»,  the  sheriff  had,  In  law, 
the  custody  of  them  by  virtue  of  the  prior 
levy  and  was  at  least  in  cimstructlve  posses- 
sion. The  general  rule  undoubtedly  Is  tbat 
property  in  tbe  possession  of  the  court  can- 
not be  attached,  as  It  Is  said  then  to  be  In 
custodla  legls  and  Is  protected,  not  only  on 
the  ground  of  public  policy,  but  for  other 
good  reasons.  Kneeland  on  Attachment,  S 
410  et  seq.  Tbe  rule  has  been  relaxed  In 
some  cases.  See  Williamson  v.  Nealy,  119 
N.  O.  880,  25  S.  E.  053,  where  tbe  course  of 
declsl<»i  In  this  state  Is  fully  set  forth.  But 
In  this  case,  the  deposit,  as  we  have  shown, 
was  not  made  by  tbe  authority  of  the  court, 
and  was  not  within  tbe  rule  protecting  prop- 
erty In  custodla  legls  from  a  levy.  The  stat- 
ute Is  broad  In  Ite  language,  and  requires 
tbe  sheriff  to  levy  upon  any  of  tbe  property 
of  the  defendant  in  bis  county.  Revlsal  of 
1905,  K  765-767.  It  appears  tbat  there  Is 
nobody  who  can  complain  of  tbe  levy  except 
the  plaintiff,  as  the  deposit  was  made  by  him. 
Besides  all  this,  tbe  court  by  Its  subsequent 
proceedings,  has  recognized  the  levy  of  the 
sheriff  as  a  valid  one,  and  has  acted  upon 
it  as  such.  But  If  the  court  had  tbe  custody 
of  the  bonds  by  virtue  of  tbe  deposit  or  of 
tbe  sheriff's  levy,  and  tbe  court  surely  bad  it 
either  the  one  way  or  the  other,  it  will  not 
be  released,  but  the  custody  of  It  retained 
so  as  to  await  the  result  of  the  action  and 
answer,  and  satisfy  any  judgment  that  may 
be  recovered.  It  Is  Immaterial  how  the  prop- 
er^ was  brought  under  tbe  control  of  the 
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coart — whether  by  attachment  or  aome  other 
equivalent  and  lawful  act  Pwaoyec  t.  N^, 
96  U.  a.  714.  24  L.  Bd.  B65. 

The  ohjection  to  the  eridence  of  B^nolda 
la  not  well  founded  evoi  If  It  was  made  In 
apt  time.  The  witness  testified  that  he  Is 
not  Intwested  In  the  event  of  the  action,  and 
It  does  not  appear  that  he  is.  He  may  have 
an  interest  In  the  land,  but  this  action  was 
not  brought  to  recover  the  land.  The  plain- 
tiff already  has  It  and  requires  no  aid  from 
the  court  to  complete  the  Investiture  of  title. 
He  sues  for  damages,  and  the  witness  is  In  no 
way  interested  In  his  recovery  of  them,  and 
-he  must  be  so  interested  in  order  to  dis- 
qualify him.  Bunn  v.  Todd,  107  N.  C.  266, 
11  S.  E.  1043;  Wetherlngton  v.  Williams,  134 
N.  C.  at  page  279,  46  S.  B.  728;  Deaver  v. 
Deaver,  137  N,  C.  240,  49  S.  E.  113.  We  do 
not  see  liow  the  entries  In  the  stockbook  as 
to  the  value  of  the  stock,  were  competent  to 
contradict  the  witness  Reynolds.  He  did  not 
make  them,  nor  does  It  appear  that  they  were 
made  in  such  a  manner  as  to  he  admissible 
against  the  plaintiff.  They  were  res  Inter 
alios  acta.  But  the  witness  testified  substan- 
tially to  the  contents  of  the  book,  and  in  this 
way  the  defendant  got  tiie  full  benefit  of  the 
entries  aa  evidence. 

The  court  properly  entered  a  personal  judg- 
ment against  the  defendant  Mullen  v.  Canal 
Co.,  114  N.  C.  8,  19  S.  E.  106,  which  was 
cited  by  the  defendant's  counsel,  does  not 
decide  oth^wise.  The  court  merely  holds  In 
that  case  that,  If  there  la  a  special  appear- 
ance and  a  motion  to  dismiss,  which  Is  over- 
mled,  the  entry  afterwards  of  a  general  ap- 
pearaDce  and  taklns  part  In  the  trial  of  the 
case  npon  Its  merits,  do  not  constltnte  a 
waiver  of  the  defendanfi  rlgbt  to  Insist  In 
this  court  on  bis  motion  to  dismiss.  If  he 
anteola  from  the  Jndgmrait,  and  It  was  not 
Intended  to  dedde  that  the  general  appear^ 
anoe  does  not  authozise  the  court  to  render 
a  peiWHial  judgment  The  exertion  to  the 
mllng  on  the  motion  to  dismiss  la  folly  re- 
served to  the  defendant  but  this  does  not 
afEect  the  right  of  the  plaintiff  to  a  personal 
Jndgmoit  which  fbllowa,  aa  a  matter  of 
coune,  when  there  la  a  general  am>earance. 
Revlaal  of  1906.  I  447;  Wilson  v.  Bellgman, 
144  U.  B.  47.  12  Sup.  Ot  641,  86  L.  Ed.  838. 
Whea  there  Is  no  general  appearance,  bat 
merely  a  special  one,  and  a  motion  to  dismiss 
for  defective  service  of  the  fflltf  nal  process, 
or  for  defective  substituted  service  by  pub- 
lication and  the  motion  is  overruled  or  If 
the  defendant  does  not  appear  at  all,  the 
court  acquires  jurisdiction,  where  an  attach- 
ment has  Issued  or  the  res  has  otherwise 
been  brought  within  its  control  only  to  the 
extent  that  the  res  will  satisfy  the  plaintiff's 
recovoT,  and  no  general  or  pwsonal  Judg- 
ment will  be  binding  beyond  that  Pennoyw 
V.  Neff,  9S  n.  S.  714,  24  L.  Ed.  665;  Win- 
free  V.  Bagley,  102  N.  O.  616,  9  S.  E.  198,  and 
May  V.  Getty.  140  N.  a  818.  58  B.  B.  76. 


where  the  caaea  are  collected.  But  a  genwa! 
ai^iiearanoe  changes  all  of  this,  and  oonfers 
general  jorladletlon  of  the  pemm  and  canse 
of  actiw  with  the  right  to  proceed  pereonally 
agatost  the  defendant  It  occurs  to  us  tibat 
the  defendants  counsel  pursued  the  propa 
and  only  safe  course  In  making  bis  general 
appearance,  ao  aa  to  protect  the  Interests  of 
his  client 

The  court  does  not  appear  to  have  rendered 
a  simple  judgment  for  the  debt  as  If  It  were 
an  action  at  law,  with  an  order  to  the  sheriff 
to  sell  the  attached  property,  In  the  nature 
of  a  venditioni  exponas  (Revisal  of  1905,  I 
784;  Atkinson  v.  Ricks,  140  N.  C.  421,  53 
a  E.  230;  May  v.  Getty,  140  N.  C  310.  53 
S.  E.  75),  but  It  rather  proceeded  on  the 
idea  that  the  contract  for  the  sale  of  the 
land  had  not  been  fully  executed  by  the  par- 
ties, and  tta«*efore  granted  equitable  relief 
by  directing  that  the  bonds  be  sold  by  a  com- 
missioner. No  harm  can  come  to  the  defend- 
ant from  this  form  of  judgment  as  he  will 
iiave  the  right  to  object  to  the  sale  If  the 
property  does  not  bring  a  fair  price,  whereas 
If  It  had  been  sold  by  the  sheriff,  this  ob- 
jection to  the  sale  would  not  be  open  to 
him. 

While  there  was  do  error  committed  In  the 
rulings  so  far  considered,  we  do  think  the 
court  erred  in  Its  charge  to  the  jury  upon  the 
fourth  Issue  aa  to  the  damages.  Let  It  be 
conceded,  for  the  sake  of  the  argumoit,  tiiat 
the  court  correctly  charged  the  jury  aa  to 
bow  to  value  the  stodc  nntil  be  told  tiiem 
that  tb^  ooald  conalder,  In  that  connection, 
"the  testimony  as  to  the  paymmt  of  dividends 
and  as  to  whether  the  plant  bad  been  a  suc- 
cess or  not**  We  think  that  InstmctlMt  was 
errtmeons.  The  valne  slionld  have  been  do- 
tomSned  as  <^  the  time  the  covenant  was 
made,  and  according  to  the  facts  then  exist- 
ing, and  not  by  what  afterwards  occnrreil. 
The  parties  did  not  and  conid  not  know  wltii 
certainty,  whether  the  company  wonld  fall 
or  succeed.  Tb^  dealt  with  eadb  other  and 
made  their  own  calcnlaUoi  ivm  tbe^  facts 
as  th^  then  existed  and  vpaa  the  situation 
OM  It  then  appeared  to  them.  It  po^baps. 
was  iwoper  for  the  Jury  to  omslder  t3ie 
probabilities  of  success  or  failure,  but  when 
they  were  instructed  that  they  mi^t  also 
consider  actoal  eventualities,  a  factor  waa 
Introduced  Into  the  computation,  wbich  the 
parties  could  not  have  had  In  tiielr  minds  at 
the  time  they  fixed  and  agreed  upon  the 
conalderation  of  the  deed.  It  Is  what  tiie 
parties  tbonght  at  the  time  ot  making  their 
contract  were  the  values  of  the  restiective 
pieces  of  proper^  sold,  and  not  what  they 
proved  to  be  by  anlwequent  evmts  wbldi 
could  not  be  taken  Into  the  calculation  before- 
hand, as  they  could  not  be  forecasted  with 
any  degree  of  certainty.  Matiers  beycmd  the 
human  ken  could  hardly  be  said  to  have  been 
within  the  contemplation  oS  tbe  parties,  so 
as  to  become  proper  elemuita  to  be  oonsld- 
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erM  Id  QBsesalnr  tbe  damagea  resulting  fR»n 
a  broken  covenant  Tbe  evidence  and  charge 
as  to  tbe  actual  ancceat  of  tbe  company  were 
calculated  to  mislead 'tbe  jury  and  produce 
a  wrong  aK>ralsement  of  Oie  Talne  of  the 
stock,  and  one  tbat  would  necessarily  in* 
crease  the  value  of  the  Mountftln  Island 
tract  of  land,  tbe  title  to  which  had  proved 
to  be  defective. 

There  was  error  In  the  respect  Indicated, 
for  which  a  new  trial  Is  ordered,  but  It  will 
be  restricted  to  tbe  fourth  and  seventh  is- 
sues  as  to  damages,  the  seventh  issue  being 
included,  as  the  amount  awarded  In  response 
to  that  Issue  was  made  by  tbe  Jury  a  part  of 
tbe  damages  assessed  under  tbe  fourth  Issue. 
Tbe  appellee  will  pay  tbe  costs  of  this  court 

Kew  trIaL 


Ib  n  APPLICANTS  FOB  LICENSB. 

(Sa^me  Conrt  ni  North  Oarolbta.    Nov.  97, 

1006.) 

1.  Attobnet  and  Clisnt  —  Aduibsioii  to 
PaACTici— MoBAL  Chabacteb. 

Reviial  190S.  {  207,  relating  to  tbe  admis- 
slcHi  of  attorneys,  provides  that  "all  appli- 
cants who  shall  sati^  the  conrt  of  their  com- 
petent knowledge  of  the  law  shall  receive  li- 
cense to  practice  Id  the  courts  of  the  state." 
Section  208  provides  that  before  beiz^;  allowed 
to  stand  an  examination,  each  applicant  must 
complj  with  certain  conditions,  among  which 
"he  moat  file  with  tbe  clerk  of  the  conrt,  a 
certificate  of  good  moral  character  signed  by 
two  attorneys  who  practice  in  that  court.*' 
Held,  that  one  who  complies  with  the  formal 
prerequisites  is  entitled  to  become  an  applicant 
and  to  be  examined,  and,  if  he  shows  him- 
self to  have  competent  knowledge,  It  Is  the 
dntj  of  the  court  to  license  him  without  in- 
vestigating his  general  moral  character. 

[Sd.  Note^ — For  cases  in  point  see  Gent  Dig. 
vol.  5,  Attorney  and  Client,  f  6.] 

2.  Same— PowEB  to  Rbouute. 

The  right  to  establish  the  qualifications  of 
the  c^ce  of  attomej  rests  in  the  police  power  by 
virtue  of  which  a  state  is  authorized  to  enact 
laws  to  preserve  tbe  public  safety,  maintain 
the  public  [wace,  and  promote  and  preserve  the 
public  health  and  morals. 

3.  ConsnnmoHAL  Law— Leoisutivk  Pow- 

SBS— EnCBOACHHENT  ON  JuDICIABT, 

Bevisal  1906,  H  207,  208,  relating  to  tbo 
admission  of  attorneys,  and  making  it  the  duty 
of  the  conrt  to  license  an  applicant  where  he 
has  compiled  with  the  formal  prerequisites  and 
shows  himself  to  have  a  competent  knowledge 
of  the  law,  is  not  in  violation  of  Declaration 
of  Rights,  S  8,  which  provides  that  legislative, 
ezecotf^e,  and  supreme  judicial  powers  of  the 
government  shall  be  kept  separate  and  distinct. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  Constitotiona]  Law,  fi  6S;  vol.  It,  At- 
torney and  Caient  I  2.] 

4.  Sau. 

Revisal  1906,  H  207,  208,  relating  to  the 
admi^sioo  of  attorneys,  and  making  it  the  doty 
of  the  court  to  admit  to  practice  one  who  com- 

Elies  with  the  formal  prerequisites  and  shows 
imself  to  have  competent  knowledge  of  tbe 
law,  is  not  in  violation  of  Const  art  4,  ( 
12,  which  ordains  that  the  General  Assembly 
shall  have  no  power  to  deprive  the  Judicial  de* 


partment  of  any  power  or  Jurisdiction  which 
rightfully  pertelBs  to  It 

[Ed.  Note. — ^For  eases  In  point  see  Cent  IMg. 
vol.  10,  Constitntlonal  Iaw,  i  »;  vol.  Sb  At- 
torney and  Client  I  2.] 

Brown  and  Walker,  JJ.,  dissenting. 

In  the  matter  of  applicants  for  license  to 
practice  law.  Applicants  licensed. 

HOKB,  J.  At  the  beglnnlDg  ct  the  present 
term,  when  tha  conrt  wai  about  to  mter  on 
the  ezamlnatloa  of  applicants  tor  license  to 
praetlce  law.  we  toond  on  file,  sl^ied  by 
members  of  oar  proCeeslon  ttf  blgb  standing 
and  dfisenred  repnte,  inotests  against  the  ad- 
mission <tf  three  of  the  ™  tbe  al- 
leged groond  tbat  tiiey  did  not  bare  good 
moral  cbaracters.  As  the  applicants  were 
bere  ready,  we  determined  to  proceed  wltb 
tbe  examination;  and,  tbe  question  b^ng  of 
tbe  first  Importance,  we  t«A  the  same  nndsr 
advlsconent  and  two  of  these  applicants  hav- 
ing passed  excellent  examinations  tbe  qnes- 
tlon  of  the  protest  Is  fairly  presented. 

After  giving  ttn  matter  onr  beet  consider- 
ation, the  court  is  of  opinion  tbat  under  tbe 
law  as  it  now  stands  (Bevisal  1906,  a  (9  an 
applicant  tor  llcmse  who,  on  his  examination, 
^all  satisfy  tbe  conrt  of  bis  competent 
knowledge  of  tbe  law,  Is  entitled  to  recetve 
his  license,  and  tbat  an  investigation  into 
his  general  moral  character  la  no  longer 
required  or  permitted.  Prior  to  tbe  enact- 
ment of  this  Revisal  the  law  was  otherwlM. 
Under  theCodeof  1883.  the  Revised  Code,  and 
the  Revised  Statotes,  It  was  provided  "tbat 
applicants  for  license  abaU  ondergo  an  tx.- 
amlnatlon  before  two  or  more  Justices  of  the 
Supr«ne  Court,  and  on  receiving  certificates 
from  such  Justices,  of  their  competent  knowl- 
edge of  the  law  and  upright  characters,  shall 
be  admitted  to  practice  In  the  conrta"  By 
clear  Infermce  from  the  language  of  this 
statute,  power  is  givai  tbe  court  or  Judges 
who  acted  In  the  matter,  and  perhaps  tbe 
duty  Imposed  of  satlsfytng  themselves  that 
the  applicant's  character  was  good.  Undw  a 
rule  or  custom  the  certificates  of  two  prac- 
ticing attorneys  of  good  standing  as  to  th^ 
character  of  the  applicants  were  accepted  as 
evidence  snffici«it;  but  this  was  only  prima 
facie,  and  on  protest  filed,  as  In  this  case, 
and  under  the  former  law,  we  think  the  court 
would  clearly  have  had  the  power  to  examine 
Into  the  question.  But'  under  the  Revisal, 
the  sections  controlling  the  question  are  as 
follows:  Section  208:  "Before  being  allow- 
ed to  stand  an  examination  each  applicant 
must  comply  with  the  following  conditicms: 
(1)  He  must  be  twenty-one  years  of  age,  or 
win  arrive  at  that  age  before  the  time  for 
the  next  examination.  <2)  He  must  file  with 
the  clerk  of  the  court  a  certificate  of  good 
moral  character  signed  by  two  attom^s  who 
practice  In  that  court  An  applicant  from 
another  state  may  bave  such  certificate  sign- 
ed      any  state  officer  ct  tbe  stete  from 
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whldi  be  eomM.  ^  He  must  dapoAt  witb 
Uie  clerk  twentar-one  dollan  uid  fifty  centa." 
And  aectlon  207:  **No  perwm  shall  practice 
law  wltboat  first  obtaining  Ucense  so  to  do 
from  the  aapraQe  oonrt  Applicants  for  li- 
cense shall  be  examined  only  on  the  first 
Monday  of  ea(di  term  of  the  siqireme  court. 
All  examinations  shall  be  In  writlns,  and 
based  npon  sncb  course  of  stcdy,  and  con- 
ducted under  sndi  rules,  as  the  court  may 
prescribe.  All  applicants  who  shall  satli^ 
the  court  of  ttielr  competent  knowledge  of 
the  law  i^all  receive  license  to  pracUce  In 
all  the  courts  of  this  statb**  This  statute 
preaoitB  no  question,  sometimes  mooted  by 
tlie  courts,  as  to  whether  the  certtflcatea  ot 
tba  attorneys  to  tiie  diaracter  of  the  appli- 
cants Is  prima  fade  or  conclusive.  This  e&e- 
tlflcate^  to  be  signed  two  practicing  mem- 
bers of  the  court,  Is  only  a  formal  mattw, 
fixing  the  status  as  an  applicant  When  this 
Is  dmie,  and  the  other  prellmlnarlea  compiled 
with,  section  207  requires  that  tiie  applicant 
shall  be  oamlned,  and,  tf  he  satisfies  the 
court  of  his  competent  knowledge  of  the  law, 
he  shall  be  licensed.  The  change  from  the 
fbrmer  law  Is  too  pronounced  to  pass  unno- 
ticed, and  the  meaning  too  plain  for  constmc- 
tion. 

Says  Black,  in  Interpretation  of  Laws,  1 26: 
"Hie  meanli^  of  a  statute  must  first  be 
sought  In  the  language  of  the  statute  Itself." 
And  further:  "If  tiie  language  Is  plain  and 
free  from  ambiguity,  and  aQiresses  a  simple, 
definite,  and  sensible  meaning,  that  meaning 
Is  conclusively  presumed  to  be  the  meaning 
whldi  the  L^slatuve  Intended  to  convey. 
•  •  • »  And  In  Lewis,  Southerland  Statu- 
tory GtmstrucUon  (2d  Ed.)  |  267,  ft  Is  said: 
**When  tiie  Intentl<m  of  the  L^tslature  Is  so 
a]M>arent  from  the  face  of  the  statute  that 
there  can  be  no  questlmi  as  to  Its  meaning, 
there  Is  no  room  for  construotifm."  It  was 
not  seriously  contended  In  the  able  argument 
made  by  tiie  contestants  in  compliance  witii 
the  request  of  the  court  that  this  change  has 
not  been  wroo^t  by  the  Revtsal  of  190B ;  but 
the  validity  of  the  statute  Is  assailed  on  the 
ground  tliat  the  same  is  uncMuiUtntinial  be- 
cause: d)  It  violates  section  8  In  our  Deda- 
ratkm  of  Bights,  to  the  effect  that  "the  legle- 
latln^  executive,  and  supreme  judicial  pow- 
ers of  the  government  should  be  k^  sepa- 
rate and  distinct."  (2)  Section  12  of  article 
4  which  ordains  tiiat  "the  General  Assembly 
shall  have  no  powor  to  deprive  the  Judicial  de- 
partment ot  any  power  or  Jurisdiction  whldi 
rightfully  pertains  to  1^**  etc.;  the  argumttut 
being  (a)  that  the  admission  of  attorn^  to 
practice  1>  a  Judicial  act,  and  the  statute,  re- 
quiring, as  It  does,  that  an  applicant  be  ad- 
mitted when  found  to  have  competent  knowl- 
edge of  the  law.  Is  an  unwarranted  aerdse 
of  judicial  poww  prohibited  section  8  of 
^he  Declaration  of  Bights ;  (b)  that  attom^ni, 
when  admitted,  are  officers  ot  the  court; 
whose  aiqjolntment  and  conduct  are  under  the 
control  of  the  court  as  one  of  its  inherit 


powers,  and  the  act  Is  an  unlawftil  atbonpt  to 
derive  the  Judicial  d^rtmoit  of  a  power 
which  of  right  belongs  to  It  We  do  not 
think,  however,  that  etthw  of  these  positions 
can  be  sustained.  True,  it  Is  goierally  hdd 
vnlfonnly,  so  far  as  we  have  examined,  that 
the  admlsskm  of  an  applicant  to  the  practice 
of  the  law  Is  a  judicial  act  In  several  ded- 
slons  on  this  qoestion,  a  mandamus  to  control 
the  actkm  of  an  Inferior  court  was  denied 
by  an  appellate  tribunal  because  the  admis- 
sion to  the  bar  was  an  act  involving  Judicial 
discretion,  and  that  sndi  ^Uscretlon,  as  a  role, 
could  not  be  directed  by  this  writ 

We  do  not  deduce  from  this  pxinclple  and 
these  decUdons,  as  eome  autborltiea  have 
done,  that  because  admission  to  tiie  bar  ts 
in  some  sense  a  Judicial  act  "that  a  Legis- 
lature has  no  powo*,  therefore,  to  provide 
that  any  person,  possessing  certain  qualifica- 
tions, must  bo  admitted,  as  this  would  be 
to  assume  Judicial  power."  It  b  well  es- 
tablished and  sustained  by  the  weight  of  au- 
thority that  the  Legislature  has  the  right  to 
establish  the  qualifications  to  be  required  of 
one  to  become  a  practicing  member  of  the 
bar.  As  said  In  Ex  parte  Garland,  71  IT.  8-, 
at  page  379,  18  L.  Ed.  366:  "The  L^Islature 
may  undoubtedly  prescribe  the  qnaliflcationa 
for  the  office  of  an  attorney  to  which  he 
must  coDform,  as  It  may,  wben  It  has  exclo- 
slve  Jurisdiction,  prescribe  qualifications  for 
the  pursuit  of  any  of  the  ordinary  avoca- 
tions of  life."  The  right  to  establish  such 
qualifications  rests  in  the  police  power,  a 
power  by  virtue  of  which  a  state  is  an- 
thoriced  to  enact  laws  to  preserve  the  public 
safety,  maintain  the  public  peace  and  order, 
and  preserve  and  promote  the  public  health 
and  public  morals.  Under  our  system,  and 
as  a  part  of  the  governmental  policy,  tills 
power  la.  In  the  first  Instance,  rightfully 
vested  In  the  Legislature.  State  v.  Moore, 
104  N.  C.  714,  10  a  E.  143,  17  Am.  St  Rep. 
606.  Subject  to  constitntional  restrictions 
and  limitations,  the  Legislature  has  tbe 
right  to  prescribe  ibe  qualifications  and  es- 
tabllab  the  rules  and  regulations  under  which 
Its  citizens  may  puraoa  this  or  that  calling, 
professional  or  otberwlsft  As  stated  in  4  Gyc. 
900:  "As  attorneys  are  offlc»s  of  the  court 
their  admission  Is  the  exercise  of  a  Judicial 
power  resting  with  the  courts.  The  Legis- 
lature, however,  may  prescribe  regulations 
and  qualifications  for  the  office,  and  have  uni- 
formly done  so."  From  the  existence  of 
these  two  admitted  and  well-established  prln- 
dples,  we  draw  tiie  condudMi  that  wben  a 
Legislature,  by  positive  oiactment  has  pre- 
scribed the  qnallfieatloni  required  to  enable 
ooa  to  enter  the  legal  profession,  and  a  dtl- 
aea  presents  hlmsdf  for  ezaminatkMi  and  Is 
shown  to  possess  tiiese  quallflcatiMis,  the 
courts  must  admit  blm  to  the  practice  of  the 
law.  We  exerdse  our  Judicial  functions  in  de- 
termining whether  tiie  aiq^Ucant  poaaessea 
the  required  qnaliflcationa,  and  here  our  pow- 
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«r  In  ttw  ^anilM  ends.  To  biM,  u  ire  m 
requMted  to  do  Imn,  thtt,  whon  a  Legltla- 
tDKO  bu  aetad  ana  etbiblltbed  the  ooaUflca- 
ttou  whlcb  ihftll  be  required,  tbe  court  can 
go  on  and  snperadd  others,  would,  In  effect, 
destroy  tbe  rlgbt  admitted  to  be  In  tbe  Legte- 
latore  and  npbold  tiie  court  m  tbe  exaNdae 
«f  leglslatlTe  power.  If  a  Iiegl«latare,  bavlng 
proscribed  certain  qnalificatlons,  abonid  un- 
dertake to  direct  whether  an  applicant  did 
or  did  not  poeaeaa  tbem,  this  might  be  an 
imconatHntlonal  exercise  of  Jodldal  powor. 
But  not  ao  berfc  Tbe  Leglslatare  baa  ea- 
lablisbed  a  general  standard  to  wblcb  all 
applicants  mnst  conform,  and  has  referred 
It  to  tbe  coQit  to  decide  whether,  In  any 
particular  case,  the  requirement  has  been 
met  The  principal  teat,  then,  by  which  the 
two  powers  are  distinguished,  Is  compiled 
with.  The  Legislature,  In  the  valid  exercise 
of  tbe  police  power,  lays  down  a  general 
rule.  The  Judldary  applies  tbe  principle  to 
the  particular  case. 

Nor  do  we  think  that  the  statute  In  ques- 
tion withdraws  from  the  courts  any  power 
which  rightfully  belongs  to  tbem.  So  far 
as  this  court  Is  concerned,  being  now  a  court 
created  by  the  Constitution,  it  has  the  con- 
stitutional power  given  to  it  and  protected 
by  that  Instrument;  and,  as  set  forth  In  article 
4,  8  8:  "Tbe  Supreme  Court  shall  have  Ju- 
rladictlon  to  review,  upon  appeal,  any  deci- 
sion of  tbe  courts  below,  upon  any  mattar 
of  law  or  legal  Inference.  And  the  Jurisdic- 
tion of  said  court  over  'issues  of  fact,'  and 
'questions  of  facf  shall  be  the  same  exercised 
hy  It  before  the  adoption  of  the  Constitu- 
tion of  one  thousand  eight  hundred  and 
sixty-eight,  and  the  court  shall  have  the 
power  to  Issue  any  remedial  writs  necessary 
to  give  It  a  general  supervision  and  control 
over  the  proceedings  of  the  Inferior  courts." 
Convention  1876.  The  power  here  referred 
to'  Is  Kenerally  understood  to  mean  the  pow- 
er to  hear  and  determine  controversies  be- 
tween adverse  litigants;  or.  as  said  In  People 
V.  Chase,  165  III.  527,  46  N.  E.  4M,  36  L.  R.  A. 
106:  "Judicial  power  Is  that  power,  which 
adjudicates  and  protects  the  rights  and  In- 
terests of  Individual  dtlzrais,  and  to  that 
end  construes  and  applies  the  laws."  Cer- 
tainly the  legislation  In  question  Interferes 
tai  no  way  with  the  powers  granted  to  this 
court  by  tbe  Constitution  which  created  It 
It  is  nrged,  however,  that  the  statute  Im- 
pairs or  .destroys  the  Inherent  rl^ts  of  the 
•courts  to  admit  and  control  the  conduct  of 
the  attorneys  who  are  Ita  offleun. 

Paesli^  from  the  Supreme  Court  and  the 
power  and  Jurladlctton  given  and  guarantied 
It  by  tbe  Conatitntion.  the  power  of  the  heg- 
lalature  over  tbe  matter  In  question  would 
seem  to  be  plenary,  not  only  virtue  of 
the  general  powers  of  legislation  granted  to 
it  by  article  2.  S  l.  of  the  Constitution,  but 
under  tbe  very  section  to  which  the  protes- 
4anU  appeal   In  article  4,  |  12,  It  is  said 


"that  the  Oenaral  AaaamUy  ahall  taRTe  no 
power  to  deprive  tbe  judiciary  of  any  power 
wblcb  actually  belonga  to  it"  Tht  MctloB 
furtber  preeerlbea  that  tbe  General  Aaaembly 
shall  allot  and  distribute  that  portitm  of  the 
power  and  Jurisdiction  which  does  not  per- 
tain to  the  Soprano  Court  among  the  other 
ooorta  preacribed  In  the  'Oonatttntion,  or 
wbleh  may  be  eatabllabed  by  law.  In  audi 
manner  as  It  may  deem  beat,  etc  Under 
tbia  aactlon  tbe  Legtalatnva  would  aeem  to 
have  the  right,  not  only  to  preecrlbe  the 
qaallflcatlau,  but  to  determine  the  oonrts 
or  agwcy  vrtiicb  ahoold  paea  apoQ  them.  In 
performing  the  doty  of  enmhilng  applicants 
and  laaidng  llosnae,  we  are  not  acting  as  a 
Si^ame  Court,  entalnly  not  in  tbe  ezereiae 
of  our  oonatltntlonal  powera.  We  are  almply 
diacharging  a  doty  Impoaad  19cm  ua  by  tbe 
l^eglslature,  wtalcb  we  would,  no  doubt,  have 
tbe  right  to  decline,  have  berebrfore 
done  thia  work  In  obedience  to  thla  reaaonable 
requlremoit  on  the  part  of  tbe  Leglalature 
—partly  f<dlowlng  a  cnetna  which  baa  been 
aaoetioned  hj  time  and  approved  by  Mai. 
partly  from  onr  dealre  at  all  timet  to  do  what 
we  can  to  uiAold  the  traditiima  and  promote 
tbe  Intmeta  of  tbe  proffearion  to  which  we 
bel(»ig.  If  tbe  Leglalature  aaea  pn^er  to 
Impoae  ttw  duty  on  anotbw  court,  or  to 
create  one  for  tbe  purpoae,  tbe  a^Iaslon  of 
attorneys  being  a  Judicial  act  undra  section 
8  of  tbe  article,  tbe  Suprone  Ooort  would 
have,  no  doubt  the  right  to  snpOTTlae  the 
procedure  But  thla  would  be  In  order  only 
to  see  that  tbe  form  and  requlremotte  of  tbe 
laws  addressed  to  this  question  are  com- 
piled with  and  In  accordance  with  the  prlnd- 
plea  aet  forth  In  thla  opinion. 

It  Is  urged,  however,  that  the  statute  Im- 
pairs or  destroys  the  Inheroit  right  of  the 
court  to  ^rect  and  control  the  conduct  of 
attorneys  who  are  Its  officers.  There  are  de- 
cisions which  so  express  themselves  on  this 
question;  and.  if  by  inherent  they  Intaid 
to  say,  and  this  is  all  that  most  of  tiiem  do 
say,  that  In  the  absraice  of  legislation  on  the 
subject  the  courts  have  the  power  to  regulate 
and  deal  with  the  matters  m«itloned,  this 
may  be  accepted.  But  If  ^  "Inherent"  Is 
meant  that  the  power,  to  the  extent  claimed 
here.  Is  one  inherent  because  essential  to  the 
existence  of  t^e  court  and  the  proper  exerdse 
of  its  functions,  we  do  not  think  tbe  position 
can  be  maintained.  Why  and  how  Is  It  essen- 
tial? If  an  attorney  who  has  been  admitted 
as  a  practicing  member  of  a  court  is  presently 
so  omdocting  himself  that  the  court  finds  It 
Impoaatble  to  pn^rly  administer  Justice  in 
some  case  or  cases  being  then  considered, 
the  question  might  be  iweaented.  But  how  can 
the  right  to  paaa  on  an  applicant's  prevloua 
conduct  or  hla  character  be  considered  as  a 
power  easential  to  a  court's  existence,  what 
he  baa  never  become  an  attorney  or  been 
glvoi  an  cffportunlty  to  have  hie  demeanor 
observed  or  considered?  While  the  precise 
question  baa  not  been  preeented  In  this  state. 
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we  are  not  without  autboilly  h&n  vhlch 
will  aid  us  to  a  correct  conelnstoii  In  this 
matter.  In  Sz  parte  Sdvaick.  6S  N.  G.  368, 
the  court.  In  construing  our  statute  on  con- 
tempt, held  "that  the  act  of  April  4.  1871. 
declaring  that  no  attorney  who  has  been  duly 
licmsed  to  practice  law  shall  be  disbarred 
OT  deprived  of  his  license  and  right  to  prac- 
tlcek  except  upon  convlctlim  for  a  criminal 
offense,  or  after  confession  in  open  court,  Is 
constitutional" ;  and,  further,  "the  aforesaid 
act  does  not  take  away  any  of  the  Inherent 
rights  which  are  absolutely  nsentlal  In  the 
admlnistratlcHi  of  justice."  And  In  Kane  t. 
Haywood,  66  N.  C  1,  under  graver  circum- 
stance, the  same  act  was  upheld.  If  the 
power  to  disbar  an  attorney  who  la  a  sworn 
oflBcer  of  the  court  can  be  takoi  away  by  the 
fieglBlatnre  exc^  after  convlcUon  or  confeft- 
slott  of  crime,  It  wonid  snrefy  be  ccnnpetatt 
for  the  L^slature  to  provide  for  the  ad- 
mission of  one  of  ita  citizens  who  has  es- 
tablished the  regulate  qualifications,  and 
against  whom  ttawe  are  <^argeB  which  rest 
only  on  report  The  views  we  maintain  on 
tills  question  are  supported,  we  think,  by 
the  best  considered  authorities.  Ex  parte 
Thompeon,  10  N.  C.  355;  In  re  Cooper,  22 
N.  T.  «7;  In  re  Robinson,  181  Mass.  876,  41 
Am.  Rep.  239 ;  Ex  parte  Tale,  24  Cal.  241,  86 
Am.  Dec  62 ;  State  v.  Foreman,  8  Mo.  602 ; 
Freunde  on  Police  Power,  646-^.  In  Ex 
parte  l^mpson  the  power  Is  treated  as  leg- 
islative. In  Ex  parte  Yale  It  Is  held  "that 
the  manners,  terms,  and  conditlona  of  an 
attorney's  admission  to  practice,  and  of  his 
continuing  In  practice,  as  well  as  bis  powers, 
duties,  and  privileges,  are  proper  subjects 
of  legislative  control  to  the  same  extent,  and 
subject  to  the  same  limitations  as  any  other 
profession  or  business  that  Is  directed  or 
regulated  by  statute."  In  Ex  parte  Cooper, 
8iQ>ra,  the  Legislature  had  directed  that  ap- 
plicant holding  diploma  from  Columbia  Col- 
lege should  be  admitted,  and  the  act  was  up- 
held and  the  admission  required.  In  Ex 
parte  Robinson  a  woman  had  offered  for  ad- 
mlSBlon  to  the  bar  in  Massachusetts,  and  was 
rejected  because  the  statute  had  not  so  pro- 
vided. The  question  la  treated  throughout  as 
a  matter  exclusively  under  legislative  con- 
trol ;  and  Mr.  Chief  Justice  Gray  closes  the 
opinion  In  this  way :  "It  la  hardly  necesaary 
to  add  that  our  duty  Is  limited  to  declare 
the  law  aa  it  is;  and  whether  any  change 
in  that  law  would  be  wise  or  expedloit  is  a 
question  for  the  L^Islature,  and  not  for  the 
Judicial  departmait  of  the  govemmmt" 
Many  other  authorities  could  he  dted  to  the 
same  effect 

The  position  here  taken  is  not  only  sus- 
tained by  the  weight  of  authority,  but  will 
be  found  historically  correct  In  an  Inter- 
esting and  learned  argument  delivered  be- 
fore the  Court  of  Appeals  of  New  York  by 
Dr.  Dwight  In  the  Matter  of  the  Graduates 
of  Columbia  College,  aupra,  and  from  the 
<^ini(m  oi  the  court  In  that  caae,  It  wlU 


be  found  that  barristers  ud  couns^km  at 
law  In  England  were  never  appointed  by  the  i 
court  at  Westminster,  but  were  called  to 
the  bar  by  the  Inns  of  Court,  which  were 
voluntary,  unincorporated  associations  And, 
while  the  Judges  seem  to  have  had  soma 
kind  of  vlsitatcMTial  power  In  regard  to  these 
institutions,  they  declined,  in  th^  offldal 
capacity  as  Judges*  to  exercise  any  contioi 
ov^  the  action  of  the  benchers  in  the  selec- 
tion or  admission  of  these  officers.  While 
attorneys,  in  fact,  at  an  early  period  were 
authorized,  by  different  methods,  to  appear 
for  individual  lltlganta,  the  power  of  the 
court  to  appoint  attorneys  as  a  class  of  pub- 
lic officers  was  conferred  originally,  and  has 
from  time  to  time  been  regulated  and  con- 
trolled in  England  by  statute.  True,  this 
historic  account  of  English  methods  cannot 
be  allowed  full  significance  here,  because  in 
that  country  the  power  of  Parliament  la  with- 
out constitutional  restraint  or,  rathw.  It  Is 
a  part  of  the  Oonstltutlon  of  England  that 
their  Parliament  has  supreme  and  trsnscoid- 
ent  power,  and  can,  when  it  sees  proper, 
ecerclse  Judicial  as  well  as  legislative  pow- 
er, but  this  statement  of  Dr.  Dwl^^fs  shons 
that  In  New  York,  also,  the  power  to  estab- 
lish qualifications  and  regulate  the  admission 
of  attorneys  Jias  always  been  a  matter  of 
i^slatlve  control.  In  North  Carolina  the 
matter  has  always  so  dealt  with,  and  hen, 
certainly,  should  be  given  great  weight  In 
1774,  by  statute,  the  North  Carolina  Legis- 
lature conferred  the  power  of  admitting  at- 
torneys on  the  judges  of  the  superior  court 
In  1818  this  was  changed,  and  the  power  was 
given  to  two  or  more  Judges  of  the  Suprraae 
Court  and  so  remained  until  1869,  when  the 
Legislature  passed  an  act  that  any  citizen 
be  allowed  to  practice  law  who  proved  a  good 
moral  character  and  paid  a  license  tax  of 
f20,  and  that  It  was  the  duly  of  the  Jui^k 
of  the  Buperior  court  to  admit  to  the  prac- 
tice of  law  In  the  courts  of  the  state  any  ap 
pllcant  who  complied  with  these  proTlsioDB, 
During  the  existence  of  this  statute.  It  was 
the  custom  for  an  applicant  to  prove  bis 
character  and  pay  the  tax  to  the  clerk  of 
the  superior  court;  and  the  Judges  of  the 
superior  court  admitted  such  applicant  on 
the  certificate  of  the  clerk  that  the  provi- 
sions of  the  act  had  been  complied  with. 
While  this  statute  was  In  force,  the  Judges 
of  the  Supreme  Court  declined  to  examine 
aj^Iicants,  and  many  of  our  capable  and 
promln^t  attorneys  were  admitted  to  the 
profession  in  this  manner;  this  being  the 
only  way  that  was  then  open  to  them.  The 
act  was  repealed  In  1871,  and  the  former  law 
was  restored  and  continued  in  force  until 
the  Revisal  of  1905,  being  tbe  act  we  are 
now  considering.  And  what  valid  objection 
can  bemade  tothlsl^lslatlon?  And  here  the 
writer  speaks  only  for  himself.  It  is  said 
by  an  American  author  of  biased  memory 
that  It  does  not  matter  so  much  where  a 
man  1^  as  the  direction  In  whl<A  lie  Is  mov 
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Ins-  Wbj  iboald  a  dtlaen,  ertn  U  be  bM 
committed  uma  offense  In  the  put;  be  d*- 
priToA  ot  tba  priTilege  of  turning  talB  taoe 
tbe  other  way  and  making  an  honorable  ef- 
fort to  gain  bi>  living  by  tbe  pnctlce  ot 
tbe  law?  Ur  wby  aboidd  one  wbo  aeeKs  to 
enter  thla  honorable  profession  be  turned 
ftmn  bis  pnrpoae  and  tbe  privilege  denied 
him  b7  nasoa  of  charges  which  reet  <mly  In 
ramor.  and  witboat  iuiTlng  the  (vportmilty 
to  face  his  accnsen  and  snbmlt  tbe  avMtiMi 
to  trial  by  a  jury  of  bis  coontrymenf-^ttut 
goodly  way  which  has  long  been  the  approv- 
ed and  acoeitted  method  of  deddhig  dlspnted 
questions  of  fact  am<Hig  freemen,  and  will 
contlnae  to  be  while  the  rights  and  liberties 
of  men  are  worth  preserving.  Nor  do  I  ap- 
prehoid  the  calamities  soggested  in  some  of 
the  opinions  which  hold,  or  aeon  to  hold,  the 
contrary  view.  The  history  ot  onr  great  pro- 
fession Is  writ  large  in  tbe  life  and  iy>- 
bnlldlng  of  tlie  republic:  In  every  trial  and 
stress  of  arduous  drcamstance,  they  have 
been  foremost  In  maintaining  hnman  right 
and  upholding  the  cause  of  human  freedom, 
and  nowlwe  has  It  sbme  vrith  more  lustor 
than  In  the  story  of  this  c(Humonwealtb;  and 
I  am  glad  to  have  tbe  opportunity  to  say  Uiat 
in  my  Judgment  It  has  never  been  comptwed 
ot  more  wrathy  members  than  it  is  to-day< 
Earnest  minded,  and  upright,  patriotic,  and 
capable,  they  need  no  such  prop  as  this  to 
hold  tbem  to  their  highest  standards  and  best 
traditions;  the  exercise,  for  their  protec- 
tion, by  tiie  court  of  a  jwwer  which  Its  most 
ard^  advocates  most  admit  to  be  doubtful, 
and  whldi  we  bold  to  be  fftibldden  and  un- 
lavrfuL,  To  urge  that  the  public  may  also 
need  protection  Is  to  surrender  tbe  position, 
for  here  we  enter  on  tbe  domain  of  the  po- 
lice power,  which  Is  undoubtedly  with  tbe 
LeKialatar& 

There  are  decisions  which  seon  to  conflict, 
and  some  whUA  do  conflict,  with  onr  present 
dedskm.  In  anne  of  than,  however,  tbe 
question  was  not  presmted.  and  all  of  them, 
as  said  by  Mr.  Freunde,  in  his  work  on  the 
Police  Flower,  can  be  upheld,  where  VKy  can 
be  upheld  at  all,  on  gronnds  other  than  the 
doctrine  for  which  tiiey  are  now  dted.  Thus, 
In  Bz  parte  Secomb^  60  U.  S.  9,  15  L.  Bd. 
568,  the  court  draled  an  application  for  a 
mandamw  to  a  lower  oonr^  holding  that  the 
t^mlssUm  of  <ae  to  practice  law  In  such  court 
was  a  quMtlon  which  rested  In  the  legal 
discretloa  of  the  court  The  act  of  the  Leg- 
Iriataie  In  this  case  was  held  not  to  have 
affected  the  common-law  power  of  the  court 
on  the  subject  and  the  question  we  are  here 
discussing  was  In  no  way  piesented.  In  re 
Attorney  General,  21  N.  J.  Law,  at  page 
840,  ttw  court,  while  declaring  that  the  right 
to  pass  on  tbe  admlBsloD  of  an  applicant  was 
one  of  the  inherent  powers  of  the  court,  wwe 
then  conslderlig  a  mle  t€  their  own  very  slmi* 
lar  In  language  to  our  former  law,  and,  there 
bring  no  statute  on  the  subject,  the  question 
w«  ax«  aonr  discussing  did  not  arise:  In 


Splanatf  Oaae,  12S  Fa^  at  page  628,  16  AfL 
481,  the  court  hirid  tba^  the  admlsslcm  to 
I«a^ce  law  being  a  Jndidal  act;  a  manda- 
mus to  a  tower  court  would  not  be  allowed. 
The  Judge  wbo  delivered  the  opinion,  after 
resting  the  decision  on  this  unquestbmed 
principle^  goes  oa  to  dedare  that  tbe  statute 
oa  the  subject  was  an  encroachment  on  the 
Judicial  power,  paying  a  flue  and  desorved 
tribute  to  the  character  of  tiie  bar  In  which 
we  most  heartily  concnr.  And  In  Goodell's 
Oase,  89  Wis.  282.  20  Am.  Bep.  42,  the  head- 
note  states  the  principle  ccmtended  for  by 
protestents  vrith  a  qusre.  and  the  body  of 
tiie  opinion  requires  that  It  should  be  so  stat- 
ed. The  <mly  decision  which  squarc£ly  de^ 
dares  that  a  statute  on  this  subject  Is  un- 
constitutional, desCTlblng  It  as  an  unlawful 
attempt  to  deprive  the  court  of  one  (tf  Ito 
essential  and  Inbnent  powers  Is  tbe  case  of 
In  re  Day,  181  lU.  72,  54  N.  B.  646.  50  L. 
B.  A.  518.  This  opinion  (and  It  Is  axk  able 
one)  can  wdl  be  upheld  on  other  grounds, 
and  Ito  force  Is  much  weakened  by  tbe  dissent 
of  two  of  the  Judges,  wbo  show  that  In  II- 
Unds,  also,  as  a  mattw  of  history,  this  ques- 
tion has  always  been  one  <a  l^slatlve  reg- 
ulation and  control.  Tbe  dissenting  Judge 
makes  another  pertlnait  suggestion,  that  If 
this  is  one  of  tbe  Inherent  and  essential  pow- 
en  of  the  courts,  it  Is  Just  as  Inherent  In  one 
court  as  amrtber,  and  so  It  might  come  about 
that  the  Judges  of  the  Supreme  Oonrt  and 
each  of  the  Judges  of  tbe  superior  courts 
mig^it  raqoire  a  widely  different  set  of  qual- 
Iflcatlons,  which  would  establish  different 
rules  In  every  sectiwi  of  the  state.  As  my 
Lord  Coke  would  say,  "the  argument  ab 
Inconvenientl  avalletb  much,  reader."  As 
said  In  this  able  <^hUon  of  the  Illinois  8u- 
prone  Ooort:  *^e  right  to  practice  law 
la  a  privilege,  and  any  law  conferring  this 
privilege  Abould  be  general  in  Ite  operatitm." 
There  should  be  no  differences  in  sections 
and  no  unr^sonable  discrimination  in  das* 
see  or  Individuals,  and  tbe  qualifications 
should  be  established  and  prodalmed.  so  that 
every  dtlzen  may  know  what  is  required  of 
him  i  and  this  can  only  be  successfully  and 
jfTOfferiy  accomplished  by  means  of  a  publlo 
statute.  In  what  has  been  said  the  court 
does  not  eqiress  any  opinion  upon  the  facto 
offered  in  support  or  denial  of  this  protest; 
nor  must  it  be  fcr  one  moment  Inferred  that 
we  speak  In  disapproval  at  tbe  action  of  tb« 
Protestants.  Under  a  former  law,  tiidr  pro- 
test would  have  been  tlmdy.  like  tlie  court 
fbes  were,  perhaps,  inadvertent  to  the  pro- 
nounced change  so  recently  made,  and  In  any 
e\-ent  th^  did  rls^t  to  take  acUon  hi  tbe 
premises ;  fOT,  if  Qie  law  has  been  changed, 
it  should  be  declared.  We  know,  too,  that 
they  acted  from  entirely  disinterested  motives 
and  were  prompted  soldy  by  a  dnlre  to  do 
what  was  best  for  the  good  of  tbe  common- 
wealth and  of  their  profession.  We  hdd* 
however,  as  heretofore  stated,  that  as  tbt 
law  now  stands  one  who  complies  with  the 
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formal  prereqnlsltes  Is  mtltleil  to  become  an 
applicant  and  to  bft  examined;  and.  If,  on 
his  examlnatlOD,  be  fOiows  himself  to  bare 
competent  knowledge  of  tbe  law.  It  Is  tbe 
doty  of  tbe  court  to  license  blm;  and  an  In* 
Teetlgatlon  into  the  general  moral  character 
of  the  applicant  is  no  longw  required. 

It  Is  ordered,  therefore,  that  tbe  applicant! 
be  llcoised. 

OLARK,  O.  J.  (concnrrlng).  What  the  re- 
quirements shall  be,  and,  indeed,  whether 
there  shall  be  any,  before  entering  upon  the 
practice  of  law,  medicine,  dentlBtry,  pharma- 
cy, piloting,  engineering,  or  any  other  pro- 
fession, calling,  or  vocation,  rests  within  the 
police  power  of  the  General  Assembly.  State 
T.  Gall,  121  N.  a  e4^  28  8.  D.  517;  State 
Biggs,  183  N.  a  729,  46  S.  B.  401,  64  U  B. 
A.  189,  98  Am.  St  Rep.  781 ;  Oool^,  Const 
LlDL  (0th  Ed.)  74S ;  Ttedeman,  Police  Power, 
I  87.  Tbe  HBQal  requirements  as  to  law  are 
21  years  of  age,  good  moral  character,  an 
examination  and  certificate  of  proficiency  by 
■ome  committee  or  court  designated  the 
Legislature,  and  the  payment  of  a  license 
tax.  Tbe  Legislature  at  Its  will  can  add  to 
or  repeal  any  or  all  of  these  requirements. 
The  Judicial  power  of  the  courts  In  "admission 
to  the  bar"  conaists  solely  in  determining 
whether  these  requirements  have  been  com- 
piled with,  and  In  administering  the  oath  If 
required  by  the  statute.  Hie  Legislature 
may  undoubtedly  "prescribe  quallflcatlons  for 
tbe  office  [of  attorney]  *  *  *  aa  It  may 
prescribe  qualifications  for  tbe  pursuit  of  any 
of  the  ordinary  avocations  of  life."  Ex  parte 
Garland.  71  U.  S.  333,  18  L.  Ed.  S66.  And 
thai  adds  that  Its  ruling  In  that  case  does 
not  call  in  question  such  li^IslatlTe  power, 
but  merely  asserts  that  Its  exercise  cannot 
be  used  as  a  mode  of  punishment  without 
trial.  Though  the  admission  of  attorneys 
"has  usually  been  Intrusted  to  the  courts,  It 
has  been  nerertheless,  both  here  and  in  Eag- 
land,  uniformly  treated,  not  as  a  necessary 
or  Inherent  part  of  their  Judicial  power,  but 
as  wholly  subject  to  legislative  action."  In 
re  Oooper,  22  N.  7.  67 ;  4  Gyc.  900.  In  Eng- 
land there  has  not  been  any  one  of  these 
requirements  from  tbe  earliest  time  down  to 
the  present,  but  any  one  has  been  entitled  to 
practice  as  a  barrister ;  i.  e.,  as  counsel  and 
advocate  upon  being  "called  to  the  bar"  by 
one  of  the  Inns  of  Court  the  requli^te  for 
which  call  till  comparatively  recently  has 
been  merely  proof  that  the  applicant  has 
eaten  a  ^clfied  number  of  dinners  at  one 
of  the  four  Inns  of  Court — that  is,  that  for 
a  prescribed  time  be  had  had  opportunity  to 
acquire  a  knowledge  of  law.  Now,  however, 
a  strict  examination  by  the  Inns  of  Court  Is 
required  before  an  applicant  is  called  to  the 
bar  by  It  Attorneys  in  EJngland  are  a  dis- 
tinct body.  They  cannot  address  tbe  court 
or  Jury,  but  attend  to  the  "business  end"  of 
tbe  legal  profession,  getting  up  the  brief  of 
tbe  evidence*  arrangliig  the  fee.  and  sheeting 


tbe  barrister  who  deals  with  the  attorney,  and 
nevw  directly  with  the  client  Attorneys 
were  originally  appointed  and  restricted  In 
number.  Afterwards,  by  act  of  Parliament, 
an  examination  1^  some  one  appointed  by  the 
court,  and  proof  of  good  character,  was  and 
Is  still  required  for  these  "bosiness  agents," 
but  not  of  barristers.  In  re  Oooper,  22  N. 
T.  67;  4  Gyc;  901.  In  this  state  up  to  1754 
(chapter  1)  lawyers  were  admitted  to  practice, 
It  seems,  upon  appolntmrat  by  the  Qovemor. 
By  that  act  an  examination  as  to  l^al  knowl* 
edge  by  tbe  Supreme  Court  was  snbstltoted. 
In  1777,  at  tbe  second  session  (chapter  2,  } 
6 ;  24  State  Records,  60),  an  examination  }jj 
two  superior  court  Judges  was  required.  In 
181S  a  finding  of  good  moral  character  and 
proficiency  In  legal  knowledge  by  the  Supreme 
Court  was  required  before  admission  to  the 
bar.  In  1869  ttils  was  repealed,  and  proof  of 
good  moral  character  before  a  Judge  of  tbe 
superior  court  and  the  payment  of  $20  was 
made  sufflclent  This  act  remained  in  force 
until  1871,  when  the  act  of  1818  was  re- 
enacted.  During  those  two  years  nuuiy  ap- 
plied to  the  Supreme  Court  for  examination 
as  formerly,  but  were  refused  on  the  ground 
of  want  of  power.  Under  the  Bevlsal  of 
1905  the  requlronent  at  a  finding  of  good 
moral  character  by  tbe  court  was  strlckoi 
out,  and  for  It  there  was  atdwtltntod,  as 
Buffldoi^  merely  a  provision  that  bef&re  the 
court  should  examine  an  applicant  for  license 
he  must  produce  a  certificate  of  good  moral 
character  signed  two  munbers  of  the  bar 
of  Oils  court 

If  this  change  was  an  Inadvwtoace,  tbe 
Oenwal  Assembly  can  (±ange  tt  But  this 
court  cannot  add  to  Uie  requirements  oi  tbe 
lawmaking  body  as  to  lawyers  any  more  than 
It  can  to  the  reqnlremwt  for  storing  vpcm 
the  practice  of  medicine  or  dentistry.  It  Is 
true  lawyers  are  officers  of  the  courts,  but 
so  are  sheriffs,  clerks,  and  the  like,  over 
whose  selection  tbe  court  has  no  oontroL 
Ever  since  1764  an  oath  has  also  been  re- 
quired by  Btetute,  the  administering  of  which 
is  the  act  of  "admission  to  the  bar,"  before 
which  by  production  of  tbe  cotlflcate  of  this 
court  the  other  requlremente  are  ooncluslve- 
ly  shown  to  have  been  compiled  with.  Of 
course,  aa  the  oath  Is  required  1^  stetute, 
that  like  any  other  requirement,  can  be  re- 
pealed. It  is  not  required  as  to  other  pro- 
fessions. In  two  states  the  Judges,  presum- 
ably elderly  men  and  very  conservative,  hav- 
ing never  seen  a  female  lawyer,  nor  read  that 
they  were  allowed  under  the  Saxon  Hep- 
tarchy, and  doubtless  thinking  It  Improper, 
attempted  to  add  to  the  legislative  require- 
ments, either  by  construction  or  a  supposed 
Inherent  power,  a  requirement  that  the  ap- 
plicant must  be  of  the  male  sex,  but  the 
L^lslatnres  of  those  states  promptly  enact- 
ed otherwise,  and  female  lawyers  are  numer- 
ous now  In  those  states,  while  here  the  first 
lady  who  applied  was  promptly  admitted  (In 
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1878),  and  for  nearly  80  yean  since  none 
other  has  aonsbt  entrance. 

We  do  not  examine  applicants  tor  license 
by  Tlrtne  of  oar  Judicial  functions  wbldi 
the  Ckmatltntlm  (article  4*  i  8)  aotbtHTlae 
this  court  only  "to  review  upon  aivcal  any 
decision  of  tbe  court  below  upon  any  matter 
of  law  or  legal  Inference,"  and  "to  Issue 
any  remedial  writs  necessary  to  give  It  a 
general  supervision  and  control  over  tbe  pro* 
ccedlngs  of  the  Inferior  courts,"  and  section 
9  gives  this  court  original  Jurisdiction  of 
claims  against  the  state,  our  decisions  In  such 
cases,  however,  to  be  "merely  recommenda- 
tory." Our  examination  of  applicants  for 
law  license  is  made,  therefore,  not  by  virtue 
of  our  Judicial  duties,  but  since  1868  only 
out  of  courtesy  and  respect  to  the  Legislature. 
That  body  up  to  the  Constitution  of  1868 
created  ail  the  courts  and  defined  the  Juris- 
diction and  duties  of  each,  and  could,  there- 
fore, make  the  examination  of  applicants  a 
part  of  the  Judicial  duty  of  any  court  It  Is 
otherwise  since  this  court  and  Its  duties  have 
been  created  and  defined  by  tbe  Constitution. 
In  only  el^t  other  states  are  applicants  for 
license  examined  by  tbe  highest  court  In  tbe 
state,  to  wit.  In  Virginia,  South  Carolina, 
Alabama,  Vermont,  Idabo»  Oregon,  Montana, 
and  South  Dakota.  In  two  states,  Arkansas 
and  Mississippi,  tbe  examination  is  made 
by  the  district  Judge;  and  in  four  others, 
Florida,  Kentucky,  Missouri,  and  Nevada,  tbe 
examination  is  by  the  district  or  circuit  Judge, 
aided  by  a  committee  ot  lawyers.  In  one  state, 
Indiana,  the  Constitution  forbids  any  exam- 
ination as  to  legal  attainments,  and  1^  act 
of  tbe  Legislature  the  admission  to  tbe  bar 
Is  by  a  district  court  upon  pnmf  of  good 
moral  character.  In  the  other  80  states  and 
In  the  territories  the  examination  is  condnet' 
ed  by  boards  of  practicing  lawyers,  whose 
appointment  by  legislative  enactmmt  la  pro* 
Tided  for  In  various  ways,  but  Is  usually  vest- 
ed In  the  Governor  or  the  court  of  last  resort 
In  nearly  all  the  states,  as  In  this,  tibe  L^ls- 
latnre  ha«  committed  the  course  ot  study 
and  lengtli  of  stndy  to  be  preectf  bed  by  the 
courts.  In  one  state  tlie  length  of  time  Is 
four  years,  In  several  it  la  three  years.  In 
this  stete  It  was  two  years  from  1819  to 
laoo  one  year  to  procure  county  court  license 
and  another  year  to  obtain  license  to  prac- 
tice hk  the  snpevlor  and  Supreme  courts. 
From  1871  to  1001  It  was  only  one  year.  In 
the  latter  year  It  was  again  raised  to  two 
years,  and  the  course  of  study  was  enlarged. 

The  General  Assembly  bavln&  whether  In- 
tentionally or  not,  withdrawn  from  this  court 
the  duty  to  pass  upon  the  moral  character 
of  applicants,  having  substituted  therefor  a 
certificate  of  character  by  two  membws  of 
the  bar,  we  are  precluded  from  going  into 
the  charges  against  these  two  applicants. 
We  are  only  empowered  to  certify  that,  hav- 
ing filed  the  certificate  of  (diaracter  required 
by  the  statute  and  certified  that  tbey  are  o( 

Ki  S.E.— 41 


legal  age,  they  have  tberenpra  been  examined 
by  us  and  on  such  examination  have  been 
fomid  to  possess  a  competoit  knowledge  to 
pracUoe  law. 

BROWN,  J.  (dissenting).  My  convictions 
compel  me  to  dissent  from  the  Judgment  of 
a  majority  of  my  Brethren;  and,  as  I  regard 
it  a  matter  of  vital  importance  to  the  pro- 
fession of  the  law,  I  will  give  my  reasons 
as  bri^y  as  I  can. 

These  two  applicants  have  each  filed  a 
certificate  that  he  Is  a  person  of  good  moral 
diaracter,  signed  by  two  attorneys  of  ex- 
cellent repute.  Notwltbstandlng  this,  othet 
reputable  and  high-standing  members  of  our 
profession  protest  against  licensing  these 
applicants  upon  the  ground  that  tbey  are  men 
of  bad  character  and  unworthy  to  fill  tbe  re- 
sponsible position  of  attorney  at  law,  and 
they  ottw  us  evidence  which,  they  claim, 
tends  to  prove  that  one  of  the  applicants  has 
been  conducting  the  general  business  of  a 
usurer  and  extortioner,  and  who  has  preyed 
xtpon  and  swindled  the  poor  and  Ignorant 
negroes  of  bis  community.  Against  the  oth- 
It  is  charged  that  he  was  Implicated  In 
burning  his  own  store  for  tbe  Insurance 
money,  and  It  is  claimed  that  both  appli- 
cants do  not  possess  good  moral  characters. 
As  to  whether  the  charges  have  been  sus- 
tained, I  am  unable,  and  It  is  unnecessary,  to 
say.  They  have  offered  absolute  denial  and 
strong  proof  to  contradict  the  charges.  The 
Judgment  of  the  court  precludes  an  examina- 
tion of  the  evidence  upon  the  ground  that  the 
General  Assembly  of  1905  In  adt^tlng  the 
Revlsal  has  teken  from  this  court  the  rl^t 
to  determine  whether  an  applicant  Is  a  per- 
son of  good  moral  character,  and  committed 
the  conclusive  and  final  determination  of 
that  highly  Important  matter  to  any  two 
attorneys  authorized  to  practice  in  this  court 
who  may  be  selected  by  the  applicant  and 
who  may  be  complac^t  enough  to  give  the 
necessary  certificate.  I  am  of  opinion  (1) 
that  the  constmctlon  placed  npon  the  act  is 
erroneous;  and  (2)  that  when  tbe  power  to 
grant  licenses  is  possessed  by  this  court,  from 
whatever  scarce  derived,  the  exercise  of  it 
by  the  court  is  a  judicial  act  and  cannot  be 
controlled  In  any  material  feature  by  the 
Legislature.  Prior  to  the  act  of  1905  It  Is 
admitted  that  this  court  not  only  passed 
upon  the  at^Ucant's  legal  qualifications,  but 
also  npon  his  uprtght  character.  For  Its 
own  information  and  guidance,  the  coturt  for- 
mulated rules  which  the  applicant  must 
comply  with  preliminary  to  his  examina- 
tion. Among  others  was  the  one  requiring 
a  certificate  of  good  moral  character.  For 
some  reason  or  other,  the  wisdom  of  which 
Is  not  appar^t  to  me,  the  commissioners  in 
compiling  the  Bevlsai  of  1906  saw  fit  to 
embody  these  rules  of  court  In  the  Revlsal, 
and  consequ^tly  when  that  compilation  was 
adopted  en  bloc  by  the  General  Assembly 
these  mles  of  court  became  a  part  of  the 
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statute  law  of  ttie  itate.  It  aeuiiB  to  me 
to  be  InoontroTerUble  tbat  the  poeBeselcHi 
of  a  good  moral  character  ouglit  to  Ik  and 
la  a  neceasary  legal  requirement  to  a  dm  1b- 
Blon  to  the  bar,  and  i  cannot  for  a  moment 
Bnppose  that  the  eminent  and  rentable  law- 
yers who  etHupUed  the  Berlsal,  or  the  Legis- 
lature which  adopted  tbeAc  work,  intended 
to  take  from  this  court  the  ri^t,  wh^  It 
has  always  exordsed,  to  pass  on  that  ques- 
tioa  I  say,  with  entire  defOrence,  that  such 
a  construction  is  too  narrow  and  ia  sticking 
too  much  In  ihe  bark.  ''Qui  hieret  in  Uteia 
haeret  in  cwtlce."  Broom,  Max.  6%.  The 
public  policy  of  our  steto  baa  always  been  to 
admit  no  person  to  the  practice  of  the  law 
unless  he  possessed  an  upright  moral  char* 
acter.  The  possession  of  this  by  the  attor- 
ney Is  more  Imjxwtant;  If  anything,  to  the 
public  and  to  the  propw  administration  of 
Justice,  than  legal  learning.  Legal  learning 
may  be  acquired  in  after  years,  bat,  if  the 
aK>licant  passes  the  threahtdd  of  the  bar  with 
a  bad  moral  character,  the  chances  are  that 
his  character  will  remain  bad,  and  that  he 
will  become  a  disgrace,  Instead  of  an  orna- 
ment to  his  great  calling,  a  curse,  instead  of 
a  benefit,  to  his  community,  a  Quirk,  a  Gam- 
man,  or  a  Snap,  Instead  of  a  Davis,  a  Smith, 
or  a  Ruffin. 

Is  it  possible  that  the  Insertion  of  this 
precautionuy  role  of  court  Into  our  statute 
law  has  brought  about  the  very  thing  tiie 
rule  was  Intended  to  guard  against;  viz.,  the 
possible — ^nay,  probable — admission  of  Im- 
moral persona  to  Ibe  bar?  Is  it  poseible 
that  it  comp^  this  court  to  grant  licenses 
to  persons  of  bad  character  notwithstanding 
the  apparent  purpose  of  the  stetute  la  to 
IH%Tent  that  very  tiling?  I  do  not  think 
there  can  be  a  reaBonable  doubt  that  the  pur* 
poae  of  the  statute,  and  the  motive  that  in- 
spired ite  passage,  is  to  keep  the  legal  pnv 
f eesion  free  of  bad  men.  The  profession  of 
the  law  is  one  of  the  noblest  and  most  im- 
liortant  of  all  profes8l<mB.  The  relation  be- 
tween attorney  and  cUfflit  la  very  confiden- 
tial, and  oftm  involves  matters  of  the  great- 
est delicacy,  and  it  is  of  the  higheit  poa- 
Blble  importance  to  the  wdfare  of  the  people 
of  the  Btete  that  those  who  are  Intrusted  with 
their  most  Important  and  private  matters 
should  be  men  of  upright  character. 

Language  Is  rarely  so  free  from  ambiguity 
as  to  be  incapable  of  being  used  in  more 
than  one  sense,  and  a  literal  interpretation 
of  a  statute  may  lead  to  an  absurdity  and 
fail  to  carry  out  the  real  purpose  of  the 
Legislature.  When  this  is  the  case,  courts 
should  have  recourse  to  Lord  Wensleydale's 
Golden  Rule,  2  App.  Cas.  764,  and  let  the 
spirit  and  purpose  of  the  law  control  Its 
letter,  and  so  construe  It  as  to  adTance  the 
remedy  and  suitress  the  mischief  aimed  at 
by  the  framers^  "The  Intention  of  the  L^s- 
lature  and  the  object  aimed  at,  being  the 
fundamental  inquiry  in  Judidal  construction, 
are  to  control  the  llt«-al  interpretation  of 


particalar  language  ia  a  atatnte,  and  lan- 
guage capaUe  of  more  tban  one  meaning  is 
to  be  taken  in  that  sense  whldi  will  barmou- 
iM  with  such  intention  and  object  and  ^ect 
the  purpose  of  the  mai^ent,"  26  Am.  ft 
Eng.  Bncyc  Law,  602,  and  casea  dted.  As 
illnstratlve  ot  tills  idea,  commcm  sense  ac- 
cepte  the  mling,  cited  1^  nowdoi,  that  Bt.  1 
Bdward  II,  which  oiacta  tliat  a  iKlsoner  who 
breaks  prison  shall  be  gnlHy  of  a  felony, 
does  not  extraid  to  a  prismer  wlio  breaks 
out  when  the  prison  Is  on  fire;  "tor  he  is 
not  to  be  hanged  because  he  would  not  atay 
to  be  burnt"  So  I  hold  in  this  case  that 
an  act  of  the  Legislature,  the  nndonbted  pur- 
pose of  which  ia  to  keqjt  bad  men  out  of 
an  Important  profusion,  should  not  be  so 
intopreted  as  to  eaai^  let  bad  men  In. 
The  wards  should  be  Interpreted  with  refer- 
ence to  the  object  to  be  accMnplisbed,  for 
the  legislative  Intraitlmi  Is  eaally  dedudble 
from  the  subject-miattw  of  the  statute,  and 
Ite  unmistakable  purpose  should  be  given 
fuU  eilect  by  this  court  Rex  v.  Etall,  8  E. 
C.  L.  59;  tT.  S.  v.  Caldwell,  19  Wall.  (U.  S.) 
264,  22  L.  Ed.  214;  Opinion  of  JusUcea,  T 
Mass.  628.  Tbe  purpose  of  the  act  being 
to  exclude  m&k  of  bad  character  from  the 
profession,  It  follows  l(«ically  that  the  cer- 
tificates of  good  character  are  merely  a  pre- 
liminary requlHlto  before  tbe  applicant  can  be 
examined  as  to  his  legal  acqulrementa.  Th^ 
make  out  a  prima  facie  case,  and,  If  uncontra- 
dicted, entitle  the  applicant  to  his  license  if 
he  passes  ttie  legal  examination.  The  statute 
only  prescribes  what  1^^  eflCect  sliall  be 
given  to  a  particular  species  of  evidence  If 
It  stands  entirely  alone  and  uncontradicted. 
State  V.  Barrett,  138  N.  a  634,  60  S.  O.  606. 
1  L.  R.  A.  (N.  B.)  626.  To  hold  that  when 
contradicted  and  evidence  contra  Is  tiered, 
the  certificates  are  conclusive,  and  this  court 
cannot  examine  into  the  truth  of  the  facts 
Bteted  in  them.  Is  to  frustrate  and  destroy 
the  very  noble  purpose  the  Legislature  plain- 
ly had  in  view.  It  Is  substantially  holding 
that  tbe  law  does  not  requb«  good  moral 
character,  but  only  certificates  thoreof. 
There  la  a  somewhat  similar  requirement  in 
New  Jers^.  yet  the  Justices  of  tbe  Supreme 
Court  of  that  state  bold  that  they  are  not 
limited  In  their  inquiry  as  to  the  moral  char- 
acter of  an  applicant  for  an  attom^'s  li- 
cense to  the  certlllcate,  but  will,  and  are 
bound.  In  cases  attended  wltb  suspldoos 
circumstances,  to  look  behind  It.  I  commend 
the  exalted  tone  of  their  opinion,  fnMn  which 
I  extract  the  following:  "The  power  of  the 
court  to  reject  the  ai^llcant  on  the  ground 
of  moral  dellnquoicy  is  clear  and  unquestion- 
able. The  power,  it  Is  admitted,  Is  one  of 
great  delicacy  and  should  be  exercised  with 
extreme  caution,  and  with  a  scrupulous  re- 
gard for  the  character  and  rights  of  the 
applicant  But  on  the  other  hand,  the  stand- 
ing of  the  profession  must  not  be  disregard* 
ed.  nor  must  the  court  shrink  from  the  per- 
formance of  a  clear  duty,  however  embarraa- 
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E]ng.**  Attnney's  License  Case,  21  N.  J. 
Law,  345.  ndi  conttaaes  to  be  the  view  of 
that  court,  for  I  find  a  case  as  late  as  1901 
wherein  the  reesoni  are  given  at  length  for 
refoBing  license  on  the  ground  of  dlsrepn- 
table  condoct  hj  the  applicant  In  re  Harrla 
{N.  J.  Sap.)  49  Atl.  728. 

In  dlacosslng  tlie  second  proposition  laid 
down  by  me.  It  Is  not  necessary  that  I 
should  deny  to  the  General  AasCTibly  the 
power  to  regulate  admissions  to  the  bar. 
I  can  admit,  tor  argunent's  sake,  that  the 
Oeneral  Assembly  may  commit  tbe  right  to 
grant  licenses  to  the  Bar  Association  of  tbe 
state  (a  to  some  other  agency,  if  it  sees  fit 
to  do  so.  Tbat  la  all  that  Is  decided  In  tbe 
ease  of  In  re  Cooper,  22  N.  Y.  67,  so  mocb 
relied  on  In  tbe  oidnlon  of  the  conrt.  Bat 
the  proposition  amtmded  for  by  me  Is  ez- 
presBly  held  to  be  law  In  tbat  very  case, 
Tis.,  Ihht,  where  power  la  conferred  upon  a 
court  of  justice  to  be  ezerdaed  by  It  aa  a 
conrt,  the  action  of  the  court  Is  regarded  as 
Judicial,  Irr&pectlTe  of  the  source  from 
whence  the  power  is  derlred.  Nor  haTe  tbo 
usages  and  customs  of  our  mother  country 
any  bearing  upon  this  question,  aa  seems  to 
be  indicated  In  the  (pinion.  Hbe  Inna  ot 
Court  educated  the  lawym  in  tbe  legal  pro- 
fession and  called  them  to  the  bar.  In  case 
of  supposed  Injustice  the  candidate  for  ad- 
mission could  appeal  to  the  12  judges  in  their 
Tisltorlal  capacity.  Th^  practically  rq»«- 
sented  the  Judldal  authority,  altboogb  In 
theory  tb^  constituted  only  a  domestic  fo- 
rum of  final  authority  to  do  wbat  they  regard- 
ed aa  proper  undv  the  circumstances.  Tbe 
Ehii^lsh  system  Is  founded  t^n  inunonorlal 
usage,  and  tbe  fundamental  idea  underlying 
It  Is  that  tbe  court  could  best  ascertain  the 
qualifications  of  one  desiring  to  practice  be- 
fore it  from  ttie  judgment  of  those  under 
whom  be  bad  p^ared  himself  for  vrotk. 
We  have  no  sutA  system  anywbwe  In  this 
country,  nor  ai^thlng  analogoua  to  it  In 
this  country  where  tbe  power  la  conferred 
upon  the  courts,  or  exercised  by  them  upon 
the  principles  of  the  common  law,  without 
special  statutory  authovity.  It  Is  universally 
hdd  tbat  the  court  acts  In  Its  judicial  capa- 
city In  granting  admission  to  the  bar.  This 
Is  the  opinion  held  by  Chief  Justice  Tane^,  In 
Ex  parte  Secombe,  60  U.  S.  13,  15  L.  Ed.  565. 
Manx  courts  bold  tiut  the  power  to  admit 
is  like  the  power  to  remove,  an  Inherent 
power  In  tbe  court,  the  exercise  of  which  may 
be,  as  it  often  Is,  regulated  by  atatute,  but 
the  statute  does  not  create  It;  that  Its  ex- 
ercise is  necessary  and  Incidental  to  the  court 
for  Il»  own  protection.  State  v.  Wlnton,  11 
Or.  456,  5  Pac  SS7,  60  Am.  Rep.  466;  Ex 
parte  Smith;  28  Ind.  47.  In  re  Day,  181  111. 
90,  64  N.  B.  646,  50  L.  R.  A.  019,  holds  that 
the  admlNilon  of  attorneys  is  not  the  exercise 
of  a  ministerial  power,  but  is  tbe  exercise  of 
judicial  power,  and  the  following  language 
of  Seldoi,  J.,  in  Re  Cooper,  supra.  Is  quoted 
witb  approval:  "Attorneys  and  counsellors 


are  not  only  officers  of  tbe  court,  but  ofllcera 
whose  duties  relate  almost  es;luslvely  to 
proceedings  of  a  Judicial  nature,  a!nd  hence 
their  appointment  may  with  pn^rlety  be 
intrusted  to  the  courts,  and  tbe  latter  In 
performing  this  duty  may  very  justly  be 
considered  as  engaged  In  tha  exercise  of  their 
proper  judicial  functions."  In  the  American 
ft  English  Encyclopedia  of  Law,  vol.  8,  p. 
287  (2d  Ed.)  It  is  said:  **But  tbe  admission 
of  an  applicant  to  practice  is  a  Judicial  act, 
and  the  attorn^,  when  admitted,  Is  an  of- 
ficer and  member  of  tbe  court  The  Legls- 
lature  has  no  power,  therefcve,  to  provide 
tbat  any  penon  possessing  certain  qualifica- 
tions must  be  admitted.  It  cannot  assume 
judldal  powers;  and  in  every  case  courts 
are  vested  with  discretion  aa  to  wbetber  any 
applicant  Is  oititied  to  admission.**  In  sup- 
port of  this  tbe  writer  clt«  many  cases. 
Tbe  Wisconsin  Supreme  Court  says:  "The 
L^slature  has,  indeed,  from  time  to  time 
assumed  power  to  prescribe  rules  for  the 
admission  of  persona  to  practice.  Wbui  these 
have  seemed  reasonable  and  just,  it  has  gen- 
erally, we  think,  been  tbe  pleasure  of  tbe 
courts  to  act  upon  audi  atatutea,  in  dtf  erence 
to  the  wishes  of  a  co-ordinate  branch  of  the 
government  without  considering  the  ques- 
tion of  power."  In  re  Ooodell,  89  Wis.  240, 
20  Am.  nep.  42.  In  this  case  the  court  In- 
timates plainly  that,  If  tbe  regulation  Is  un- 
reasonable, it  will  he  disregarded.  The  Su- 
preme Court  of  Indiana  bolda  that  admis- 
sion to  the  bar  Is  a  purdy  Judicial  function, 
and  that  the  power  la  inherent  In  the  courts. 
In  re  Leach,  1S4  Ind.  671,  84  N.  B.  641,  21 
li.  B.  A.  701.  The  Pennsylvania  Supreme 
Court  holds  the  same,  and  qieaking  of  an 
act  of  the  Legislature  upon  the  subject  of 
admission  to  the  bar,  says:  "Iforeover,  it 
is  as  unwise  M  it  la  llIegnL  It  Is  an  im- 
perative command  to  admit  any  penoa  to 
practice  law  niton  ccunplylng  with  certain 
Specified  conditions.  Tet  between  the  time 
when  tbe  applicant  bas  obtelned  bis  certi- 
ficate of  good  character  from  the  judge  of 
the  district  etc.,  and  tbe  presentetion  of 
tbe  same  to  the  court  whldi  he  seeks  to  enter, 
he  may  have  committed  some  act  which 
would  render  him  an  unfit  person  to  practice 
law  or  even  to  associate  with  gentiemen. 
No  such  iron-clad  rule  would  ever  be  ad<^ted 
1^  the  Judiciary  to  which  the  subject  prop- 
erly belongs.  No  judge  Is  bound  to  admit 
or  can  be  compelled  to  admit,  a  person  to 
practice  law  who  is  not  qualified  or  whose 
moral  character  Is  bad.  The  profession  of 
tbe  law  Is  one  ot  tbe  highest  and  noblest  In 
the  world.  Tbe  relation  between  attorney 
and  dient  Is  very  close  and  Involves  matters 
of  great  delicacy.  Tbe  attorney  Is  an  officer 
of  the  court  and  Is  brought  Into  close  and 
Intimate  relations  with  the  court  Whether 
he  shall  be  admitted  or  whether  be  shall  be 
disbarred  Is  a  judicial  and  not  a  legislative 
question."  In  re  Splan^  123  Pa.  510,  16 
Atl.  481. 
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I  will  not  dlsciw  tha  exclnsiye  power  of 
the  General  Assembly  over  the  matter.  Onr 
statute  plainly  cndertakee  to  vest  In  the 
Supreme  Court,  as  a  court;  the  power  to 
grant  licenses  in  these  words:  "No  pawn 
shall  practice  law  without  first  obtaining 
Ucense  so  to  do  from  the  Suptwne  Oonrt** 
The  power  ta  not  given  to  the  justly  as 
IndiTldnalB,  but  to  the  Supreme  Court,  wbicb 
represents  the  Judicial  power  of  the  state 
In  Its  highest  form.  It  is  plain  to  my  mind 
Uiat  the  qualifications  necessary  to  admission 
to  the  bar,  as  fixed  by  the  act,  are  that  the 
appiiomt  must  be  21  years  of  age,  of  good 
moral  character,  and  of  sufficient  legal  leam- 
tng.  The  general  grant  of  power  to  issue 
the  license  necessarily  and  by  plain  Implica- 
tion confers  upon  the  court  in  Its  Judicial 
capacity  the  power  to  detwmlne  each  of 
these  necessary  stetutory  qualifications.  It 
Is  admitted  that  age  and  legal  learning  are 
necessary  quallflcatlonB.  Why  Is  not  good 
moral  character  likewise  a  necessary  quali- 
fication? If  It  IB  not  a  necessary  qualifica- 
tion, why  require  certificates  to  that  effect? 
Why  require  them  to  be  filed  with  the  clerk 
of  this  court  If  they  are  not  for  the  in- 
formation of  the  court?  Why  should  the, 
court  be  Informed  of  the  applicant's  moral 
character  If  the  court  Is  not  to  pass  on  it? 
If  the  court  Is  to  pass  cn  It,  can  the  Legis- 
lature control  the  exercise  of  a  Judicial  func- 
tion by  limiting  tiie  erldence  to  the  certi- 
ficates filed?  The  Ijeglalature  can  no  more 
do  so  than  It  can  limit  the  court  In  Its  In- 
Teetigatlon  of  the  candidate's  legal  learning. 
Note  the  disastrous  effect  npon  the  profession 
of  the  law  If  the  court  Is  bound  by  the  certi- 
ficates. Lawyers  on  the  average  are  morally 
DO  better  and  no  worse  than  other  people. 
They  do  not  claim  to  be  other  than  human. 
There  are  some  black  sheep  In  their  ranks 
as  In  every  calling.  One  black  sheep  who 
wishes  to  enter  can  apply  to  two  black  sheep 
who  are  already  In  to  certify  to  his  good 
moral  character.  Result :  More  black  sheep 
to  degrade  our  noble  profession.  "Why 
should  a  citizen,  even  If  he  has  committed 
some  offense  In  the  past,  be  deprived  of  the 
privilege  of  turning  his  face  the  other  way 
and  making  an  honorable  effort  to  gain  his 
living  by  the  practice  of  law?"  asks  the 
court  I  am  one  of  the  last  of  men  to 
place  an  obstacle  In  the  way  of  the  peni- 
tent who  has  reformed.  But  I  wish  to  know 
that  he  has  in  truth  reformed;  and,  to  be 
sure  of  It,  I  claim  the  right  to  investigate. 
A  desire  to  enter  the  ranks  of  the  law  Is 
no  evidence  of  repentance  of  one's  sins.  I 
do  not  know  a  more  proflteble  field  for  gifted 
rascals  to  exercise  their  telente  In  than  in 
the  practice  of  It.  This  makes  it  all  the 
more  important  that  the  courts  should  be 
vigilant  to  ke^  them  out  "It  Is  not 
enough,"  says  the  Supreme  Court  of  Con- 
necticut "for  an  attorney  that  he  be  honest 
He  must  be  that  and  more.  He  must  be  be- 
lieved to  be  honest  It  is  absolutely  essen- 


tial to  the  uaefnlneas  <tf  an  atbwnay  tliat  he 
be  entitled  to  the  confidence  of  the  com- 
munity wherein  he  practices."  County  Bar 
V.  Taylor,  60  Coon.  11,  22  Aa  Ml.  13  L.  B. 
A.  767. 

To  prevent  the  admisBlon  to  this  honor- 
able and  important  profession  of  any  mm 
not  thus  entitled  to  public  omfideuce,  this 
court,  and  aftmruds  the  Legistatniei,  adivt- 
ed  these  regulations.  It  Is  our  doty  to  give 
them  that  broad  and  llboral  oonatmctioo 
which  will  effectuate  the  wise  and  ben^cent 
purpose  Intended.  It  must  not  be  undOTStood 
from  this  opinion  that  I  hold  the  ai^llcants 
guilty  of  the  charges  preferred  against  than. 
We  are  precluded  fnnn  passing  oa  tbdr  gollt 
by  the  Judgment  of  the  court 

WALKER,  J.  (dissenting).  I  concur  with 
Mr.  Justice  BROWN  In  dissenting  from  the 
opinion  of  the  court  It  seems  to  me  clear 
that  the  L^^atore  d  not  Intend  to  d^nlve 
this  court  of  the  power  to  determine  who  Is 
a  fit  and  proper  person  to  be  admitted  to 
practice  In  the  courts  of  the  state,  but  only 
to  require  that  the  apidlcant  tor  license 
should,  "before  b^ng  allowed  to  stand  an  ex- 
amination," file  with  the  clerk  a  certificate 
of  bis  good  moral  character,  to  be  signed 
two  attorneys  who  practice  In  this  court, 
and  that  tills  should  be  ivlma  fade  snffldent 
to  mtitie  him  to  his  license^  if  otherwise 
qualified,  but  it  was  not  Intoided  to  make 
this  certificate  condnslve  evidence.  Such  a 
conatmction  would  defeat  tiie  manifest  la- 
tention  of  the  Legislature  that  no  penm 
should  be  admitted  to  the  bar  who  Is  not 
of  good  r^te.  Sni90se  that  after  a  cvtlfl- 
cato  has  been  given  by  the  two  attorn^ 
the  applicant  ehould  to  onr  knowledge  be 
conWcted  of  a  felony,  or  any  Infamous 
fense,  or  should  conunit  some  act  of  so  grave 
a  nature  as  to  admittedly  disqualify  him  for 
the  position  of  an  attorney  at  law,  would 
this  court  be  bound  to  issue  his  Ucense  under 
such  drcnmstances,  and  can  It  be  Imagined 
that  the  Legislature  Intended  any  such  re- 
sult? And  yet  under  the  ded^n  of  the 
court  In  this  matter,  the  filing  of  the  certifi- 
cate and  the  possession  of  a  oonqtetent  knowl- 
edge of  the  law,  would  requlxe  us  to  admit 
an  applicant  In  Just  audi  a  cas&  A  constrac- 
titm  which  would  Impose  that  duty  np<m  w 
might  so  corrupt  the  admlnistratiim  of  Jus- 
tice in  the  conrto  tiiat  It  ahould  not  be  pre- 
sumed to  be  In  accordance  with  the  true 
meaning  of  the  stetote.  The  courta  of  this 
country  have,  ther^re,  held  that  stetutes 
similarly  wtwded  merely  provide  that  the  ap- 
plicant as  a  condition  precedent  to  fals  oc- 
amination,  ahall  furnish  ^rlma  facie  erUleax 
of  his  good  character,  and  they  were  not  In- 
tended to  restrict  the  power  of  the  oonit  to 
finally  determine  whether  or  not  he  possessed 
the  requisite  character.  The  court  la  there- 
fore not  limited  In  Its  Inquiry  as  to  the 
moral  character  of  the  applicant  fw  an  at- 
tom^'B  licoiae  to  the  cwUflcate^  bat  It  will. 
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and  18  boond  br  tbe  obligation  of  tbe  duty 
necenarily  Impowd  bgr  lav,  to  look  bdilnd 
It  In  all  proper  cases.  Atiwn^'s  License 
Appllcatton,  21  N.  X  Lav,  845.  The  Leds- 
taturea  of  the  several  states  have  from  time 
to  time  assumed  to  prescribe  rales  for  tbe 
admission  of  attorneys  to  practice  at  tbe  bar, 
and  tbe  courts  have  generally  acted  upon 
than  when  they  have  seemed  reasonable,  and 
In  deference  to  the  wishes  of  a  co-ordinate 
department  of  the  govemmeut,  but  the  power 
to  decide  finally  who  possesses  snfflclent  char- 
acter for  admission  la  a  Judicial  function 
from  tbe  nature  of  the  gnestlcm,  and  Is 
so  regarded  by  all  well-consldered  authorities. 
Ex  parte  Garland,  4  Wall.  (U.  S.)  333,  18 
L.  Ed.  366 ;  Matter  of  Ooodell,  S9  Wis.  240. 
20  Am.  Bep.  42.  In  Garland's  Case,  the  court 
says :  "The  order  of  admission  Is  the  Judg- 
ment  of  tbe  court  that  the  parties  possess 
the  requisite  qualifications  as  attorneys  and 
counselors,  and  are  entitled  to  appear  as  such 
and  conduct  causes  therein.  From  its  entry 
the  parties  become  officers  of  the  court,  and 
are  responsible  to  It  for  professional  mis* 
conduct.  They  bold  their  office  during  good 
bebaTlor,  and  can  only  be  deprived  of  It  for 
misconduct  ascertained  and  declared  by  the 
Jn<^ment  of  the  court  after  opportunity  to 
be  heard  baa  been  afforded.  Their  admission 
or  tbelr  exclusion  is  not  the  exercise  of  a 
mere  ministerial  power.  It  Is  tbe  exercise 
of  Judicial  power,  and  has  been  so  held  In 
numerous  casra.  Attorneys  and  counselors 
are  not  only  officers  of  the  court,  but  officers 
whose  duties  relate  almost  exclusively  to  pro- 
ceedings of  a  Judicial  nature.  And  bence 
their  appointment  may,  with  propriety,  be 
Intrusted  to  the  courts,  and  the  latter  In  per- 
forming this  duty  may  very  Justly  be  consid- 
ered as  oigaged  in  the  exercise  of  their 
appropriate  Judicial  functions"~^tIng  Mat- 
ter of  Cooper,  22  N.  Y.  81.  So  In  the  case 
of  Ex  parte  Secombe,  19  How.  (U.  S.)  9,  15 
L,  Ed.  505^  the  same  court  said:  "It  has  been 
well  settled  by  the  rules  and  practice  of  com- 
mon-law ooorti  that  It  rests  exclusively  with 
the  court  to  determine  who  la  qualified  to 
become  one  of  Its  officers,  as  an  attorney 
and  counselor,  and  for  what  cause  he  ought 
to  be  ranoved.**  4  Cyc;  p.  900  et  seq.»  and 
notaa. 

Tbe  aolaaoa  of  this  question  does  not  de- 
pend uptm  tbe  Jurisdiction  of  this  court,  as 
anppoaed  in  the  <vlnlon  of  tbe  majority,  bnt 
upon  Its  Judicial  power;  there  being  a  dearly 
marked  difference  between  tiie  two  In  reqwct 
to  this  matter.  Artlde  4,  |  6,  of  tbe  Gon- 
sUtnthm  confers  jurisdiction  upon  this  court 
to  review  matters  of  law  and  legal  Inference, 
and  of  cotaln  Issnea  and  questions  of  fact, 
with  tiie  pow  to  ISBoe  any  remedial  writs 
nocowary  to  give  it  a  gmeral  superrlslon 
and  control  over  proceedings  of  the  inferior 
courta.  It  shall  have  Jurisdiction— that  is^ 
tbe  power  to  bear  and  determine  all  sndi 
matten — bnt  a  momoif  a  reflecU(m  will  suf- 


flce  to  sbov  tSiat  this  cumot  be  all  the  Judi- 
cial power  the  court  has.  This  was  merely 
Intoided  to  define  and  detmnlne  Its  appel* 
late  Jurisdiction,  bnt  not  even  by  implicati<» 
to  deprive  It  of  any  part  ot  the  l»oad  Judld^ 
power  given  by  section  2.  There  are  othw 
matters  of  a  Judicial  nature  which  this  court 
may  hear  and  detamlne  other  than  those 
whldt  are  apedfied  In  section  8.  Some  of  Its 
powers  are  inherent,  as  being  necessary  tor 
the  preservation  of  Ita  verj  existence,  its 
dignity,  and  tbe  enforcem«it  of  obedience  to 
its  orders  and  decrees.  There  are  still  otbea 
which  arise  by  implication,  as  being  essential 
to  tbe  full  and  ^ecUvo  exerdae  of  the  powers 
and  Jurisdiction  which  have  l>een  speclflcally 
granted.  Tbe  two  terms  are  not,  therefore, 
exacUy  coextensive,  although  they  may  gen- 
erally be  considered  as  practically  syoono- 
mous.  But,  whether  they  are  or  not  tbe  same 
In  meaning,  it  must  be  remembered  that  sec- 
tion 8  refers  only  to  the  appellate  Jurisdic- 
tion of  this  court,  and  does  not  by  its  in- 
clusive words  deprive  It  of  the  Jurisdiction 
or  Judicial  power  which  must  always  reside 
In  ev«7  court  Those  powers  which  are  im- 
plied as  being  necessary  to  the  exercise  of 
those  which  are  expressed  are  as  much  glvw 
as  if  they  had  themselves  been  expressed. 
This  Is  an  unquestioned  rule  of  construction, 
applicable  alike  to  constitutions  and  statutes. 
I  think,  therefore,  that  no  argument  in  favor 
of  the  conclusion  of  the  majority  can  legiti- 
mately be  drawn  from  the  language  of  sec- 
tion 8  of  article  4  of  the  Constitution  as 
limiting  tbe  power  of  this  court  Nor  do  I 
think  any  insuperable  difficulty  is  presented 
by  the  suggestion  that.  If  the  power  of  the 
court  to  pass  upon  the  character  of  tbe  ap- 
plicante  Is  inherent  it  inheres  In  all  the 
courts.  It  belongs,  of  course,  to  any  court 
having  the  power  to  examine  and  admit  ap- 
pUcante  to  tbe  practice  of  law,  and  this 
court  has  been  designated  for  that  purpose 
for  nearly  a  hundred  years.  If  an  applica- 
tion conld  bo  made  to  any  court  then  tbe 
particular  court  to  which  it  is  made  would 
have  the  same  power  that  we  have. 

Tbe  best  statement  of  the  principle  govern- 
ing a  case  like  this  one  is  perhaps  to  be  found 
In  Garland's  Case,  namely,  that  the  [legis- 
lature may  prescribe  tbe  qualifications  of  an 
applicant  but  the  court  before  which  he  Is 
namlned  mtist  de^mlne  whether  he  pos- 
sesses them ;  that  being  a  Judicial  and  not 
a  leglslaUyo  function.  The  aitplication  of 
this  simple  mle  excludes  any  discussion  of 
tbe  Inhwoit  power  at  tbe  court;  and  places 
the  decision  of  the  qnestltm  upou  a  soisible 
and  practical  basis,  and  one  in  entire  har- 
mony with  all  our  notions  of  the  duties  and 
functions  of  the  dlfferoat  branches  of  our 
government  It  is  unfortunate  tbat  the  ex- 
plicit language  of  the  fwmer  statute  was 
cfasngod,  bnt  I  am  quite  snre  it  was  tiie  Te- 
sult  Qt  Inadvertcoice,  and  was  not  intended 
bj  the  Beriaers  <v  the  Leglsbitnre  to  cbanis 
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the  meaning  of  the  law  and  to  OlveBt  this 
court  of  a  power  It  has  ezaclaed  since  the 
fliBt  year  of  Its  extetmce. 

The  case  of  Hx  parte  Thompaon,  10  TX.  OL 
865,  which  is  dted  In  the  opinion  of  the  conrt, 
wonld  seem  to  be  an  anthortty  against  the 
conclusion  that  we  have  been  dlreBted  by  the 
Bevlaal  of  the  right  to  InQolre  Into  the  diar^ 
acter  of  an  ai^IIeant  It  la  tme  Ohlef  Jne- 
tlce  Taylor  said  that  If  flie  act  of  1T77  m>- 
peared,  accordii^  to  the  usual  mles  of  In- 
topretatlou,  to  conv^  a  peremphny  direc- 
tion to  the  conrt  to  examine  the  appllcanto 
thai  before  the  conrt,  It  oonld  only  yield 
obedience  to  tlw  mandate,  however  striking 
might  be  the  mischief  and  Imptdlcy  of  soch  a 
course  of  legislation.  He  was  then  speaking 
of  the  qnallflcatlon  ct  clticaishlp  In  this 
state,  which  Involved  a  political,  and  not  a 
judicial,  qnestion.  It  was  for  tb»  Leglsla- 
tnze  to  say  who  should  be  clttaens,  or  who 
shonld  enjoy  the  rights  of  (dtlssnshlp,  sncb 
as  the  right  to  apply  for  llcoise  to  practice 
law.  It  was  a  matter  sole^  ot  public  poll<7, 
and  It  was  with  r^rence  to  the  question.  In 
tiiat  phase  of  it,  that  the  Cbl^  Justloe  said 
what  we  have  sabstantlally  stated.  But  the 
court  nndertoift  to  decide,  and  did  decide* 
tlia^  notwithstanding  the  acts  of  1777  and 
1818  provided  for  the  admission  1^  the  court 
to  the  bar  of  a  person  ^ound  to  have  com- 
petent  law  knowledge  and  an  ni^lght  char- 


acter, the  conrt  could  still  reject  any  one  who 
did  not  have  the  qnallflcatlon  <tf  dtlzenship, 
and  even  though  the  act,  also,  provided  that 
a  person  coming  Into  ttils  state  ftom  any 
foreign  country  should  be  admitted  If  be  had 
resided  In  the  state  one  year  and  exhibited  a 
testimonial  of  bis  unaroeptlaiable  moral 
cbaracttt  In  the  mannw  therein  provided. 
The  court  added  another  qualification  to 
those  required  by  tta  act;  it  being  deoned 
essostlal  that  It  diould  be  possessed  by  any 
one  who  sbonld  apply  for  admission  to  prac- 
tice in  our  courts.  The  language  of  the  court 
used  in  this  connection  is  strong  and  most 
impreestve.  "Viewing  the  profession  ot  the 
law  as  the  source  from  which  the  superior 
Judicial  magistrates  must  be  derived,  and 
from  whldi  a  large  proportion  of  mlitfitened 
and  efficient  public  officers  is  usually  selected, 
every  one  must  naturally  feel  solicitooB  that 
It  should  not  fall  Into  such  bands  as  wonld 
loww  It  In  the  natttmal  <n>lnlon.'*  And 
again :  "No  longw  a  nursery  in  which  merit 
is  trained  under  the  directing  hand  of  ex- 
perience and  qualified  to  rmder  manly  and 
essential  services  to  the  community,  the  legal 
profession,  'in  its  nature  the  noblest  and 
most  beneficial  to  mankind.  In  Its  abuse  and 
debasement  the  most  sordid  and  pmildouB,' 
wonld  sink  into  a  mere  mercomiy  instrument, 
without  sympathy  In  the  public  prosperity, 
and  without  bold  w  tiw  public  oonfldeoea." 
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STATE  T.  KINOAID. 
(Supreme  Court  of  North  CeroHne.  Dee.  4, 

1.  SbDITOTIOH— DiOUBATIOn  OF  OTHKB  IVTKBr 
00UB8S— A  DHISSIB ILITT . 

In  a  prosecation  tor  ■eduction  under  prom- 
4n  <tf  marrlase,  the  proBecntrlx  teitlfied  that 
defendant,  as  an  ezenae  for  not  marryiog  her 
after  pregnancy,  said  that  be  was  In  a  mess  with 
another  girl,  that  he  wonid  atop  with  ench  other 
gfri,  ana  come  as  eoon  aa  he  could.  Held  ad- 
missible aa  declaration!  ramdnc  the  oUlga- 
tion  to  marrr,  though  tending  to  show  the  com- 
mission  of  another  offense. 

[Bd.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  43,  Seduction,  77.] 

Z  SaUE— COEBOBO&ATIVB  EVIDENOB. 

OorroboraUve  evidence  was  also  admMble, 
of  statements  hr  the  prosecutrix  relating  snch 
statements  tv  wfendant,  as  a  reason  why  they 
were  not  married. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
ToL  43,  Seduction,  H  77,  83-86.] 

8.  SAMB— TBIAL— CONDDOT  0¥  GonNBXL. 

Defendant,  In  a  prosecution  for  seduction, 
haTlng  admitted  illicit  relations  with  one  other 
giri  besides  proeecutrix,  and  evidence  having 
been  properly  admitted  of  a  declaration  by 
him,  as  an  excuse  for  not  marrying  prosecutrix, 
that  he  was  in  trouble  witik  still  a  third  girl, 
it  was  inmer  for  counsel  for  the  state  iu  his 
argument  ni  allude  to  such  other  sexual  of- 
fenses. 

[Bd.  Note.~For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  I 

4.  CnnfiNAL  liAw— EviDEncE— ADUissiBii.rrT 
— Tbansfeb  of  Pbopebtt  bt  Defendant, 
In  a  prosecution  for  seduction,  it  is  proper 

for  the  state  to  ask  defendant  if  he  had  not 

transferred  his  property  to  avoid  the  result  of 

the  IndietmenL 
Connor  and  Walker,  JJ,,  dissMitlng  in  part. 

Anteal  from  Srverlor  Court,  Burke  Coun- 
ty;  Justice^  Judge. 

S.  A.  Klncald  was  conrlcted  of  sednctiim 
under  promise  of  marriage,  and  appeals. 
Affirmed. 

Self  &  Wtaltener  and  S.  J.  BrwIn,  for  ap- 
pellant The  Attorney  General  and  Isaac  T. 
Avery,  for  tbe  Stata 

BROWN,  J.  The  defendant  contends  that 
the  court  erred  In  admitting  tesUmony  that 
be  was  living  in  fornication  and  adultery 
■with  LIIllBD  Davis,  and  the  brief  of  the  de- 
fendant's counsel  points  out  the  pages  of  tlie 
record  allied  to  contain  such  evidence. 

It  is  contended  that  such  evidence  is  col- 
lateral to  tbe  Issue,  and  that  It  constitutes 
An  attack  on  the  defaidanfs  character  before 
he  bad  become  a  witness,  and  put  hU  char- 
acter in  Issue.  Many  authorities  are  dted 
In  support  of  such  contention,  whldi  It  is 
unnecessary  to  review  as  we  think  the  coun- 
sel for  the  defendant  have  misconceived  the 
purport  and  character  of  this  evidence.  It 
was  brought  out  by  the  state,  in  chief,  In 
tbe  examination  of  the  prosecutrix  who  testU 
fled  as  to  her  seduction  by  the  defendant 
under  promise  of  marriage,  and  that  sexual 
Intercourse  with  him  bad  continued  for 
soma  time.  She  lays,  **Wfaai  I  became  preg- 


nant I  mentioned  his  promise  to  marry  me. 
•  •  •  He  would  say,  'Walt,'  and  said  be 
was  In  a  mess  with  a  Davis  girl.  •  •  * 
He  said  he  would  stop  off  from  the  Davis 
girl,  and  come  in  a  month  or  so  or  as  scon 
as  he  could,  •  •  •  and  that  the  Davis 
girl  had  broken  open  a  letter  I  wrote  htm." 

For  the  purpose  of  corroborating  Ethel 
Hood,  Mrs.  Jennie  Hood,  her  aunt,  was  per- 
mitted over  the  defaidant's  objection  to  tes- 
tify :  "Ethel  told  me  she  was  going  to  marry 
Sidney  Klncald.  I  asked  her  when,  and  she 
said  'be  says  be  can't  marry  now.  That  he 
was  in  trouble  with  the  Davis  gtrl.'"  All 
this  evidence  was  received  before  tbe  de- 
fendant was  ottered  as  a  witness.  It  was 
perfectly  competent  at  tbe  time  it  was  ofTered, 
and  the  fact  tbat  Qie  defendant  afterwards, 
when  examined  in  bis  own  behalf,  denied  all 
relations  with  Lillian  Davis  did  not  make  It 
Incompetent  These  are  declarations  of  the 
defendant  to  Ethel  Hood  Conversations 
with  ber  In  which  be  gives  his  relations  with 
UlUan  Davis  as  an  excuse  for  postponing 
the  promised  marriage  with  tbe  prosecutrix. 
These  declarations  are  a  part  of  the  re«  ges- 
tse,  80  to  speak*  acknowledging  and  rcokew- 
Ing  tbe  obligaUon  to  marry,  bu^  at  tbe  same 
time,  offering  his  relations  with  Lillian  Davis 
as  a  reason  for  putting  off  tbe  performance 
of  tbe  promise.  It  Is  elaooitary  learning 
that  dedarattons  of  a  deftedant  ptttlnent 
to  the  Issue,  made  In  the  bearing  of  a  wit- 
ness, are  always  admissible  against  bim. 
State  T.  Lawbom.  88  M.  a  684.  The  teaU- 
moas  of  Hra,  Jennie  Hood  was  not  <^red 
In  any  sense  as  "character  evidence^  against 
tbe  defendant,  but  solely  as  oorroboratlTe 
erldence  tending  to  owroborate  Bthtf  Hood's 
testimony  as  to  the  promise  of  marriage, 
and  why  Its  perfonnaiuse  was  so  long  ddayed. 
Tl^e  record  falls  to  disclose  any  testimony 
whatever  as  to  the  relations  of  tbe  de- 
taidant  with  IiUIIan  Davis,  exc^t  tbe  dec- 
larations of  the  defendant  made  to  tbe 
prosecutrix,  offered  In  dilef  tbe  state 
as  evldenoe  of  a  promise  to  marry,  and  as 
an  excuse  for  prawning  tiie  cwemony. 

During  tbe  argumokt  before  tbe  Jury,  <me 
of  tlie  counsel  for  tbe  stete  was  aiding  that 
tbe  d^endant  was  now  living  In  fornication 
and  adultery  with  Lillian  Davis,  after  de- 
bauching Myrtle  Sudderth,  and  seducli^  the 
prosecutrix.  The  defendant  objected  to  the 
argument  as  to  the  defoidant's  living  in  for- 
nication and  adultery  with  Lillian  Davis. 
Tbe  court  overruled  tbe  objection,  and  al- 
lowed counsel  for  tbe  state  to  proceed  with 
his  argument  as  to  the  adultery  of  tbe  de- 
fendant with  Lillian  Davia,  and  tbe  defend- 
ant excepted.  We  see  no  reason  why  the 
court  should  have  stopped  counsel  from  com- 
menting upon  the  defendant's  relations  with 
Lillian  Davis  and  Myrtle  Sudderth.  He 
practically  admitted  bis  Illicit  relations  with 
tbe  latter,  and  tbat  be  left  the  state  on  ac- 
count     them.   His  relations  with  UlUan 
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DaTli»  prored  by  hli  declarations  to  the  proa* 
ttcate^  wwe  pnverly  tbe  snldect  of  com- 
ment, and  we  cannot  see  from  the  record 
that  the  coon  Ml  overstepped  the  bounds  of 
Intimate  criticism.  State  t.  Hcwner,  188 
M.  a  603, 52  S.  E.  136. 

The  defendant,  being  examined  In  his  own 
btfialf,  was  asked  by  the  solicitor  of  the 
state  It  be  bad  not  transferred  bis  property 
to  avoid  the  result  of  this  Indictment  The 
defendant  objected  to  tbe  awBtlon,  and  the 
objection  was  orerrnled.  The  witness  said 
that  he  bad  done  so,  and  the  defendant  ex- 
cepted. We  see  as  little  merit  in  tills  ex- 
ception as  In  the  othns  in  the  record.  It 
was  competent  to  aSk  the  defendant  on  cross- 
examination  ccmcemlng  his  acts  In  reference 
to  this  charge  against  blm.  It  would  have 
been  equally  as  competent  to  ask  him  If  he 
had  not  fled  from  the  diarga 

We  have  examined  each  exception  and 
find  tbon  all  without  merit  The  case  seems 
to  have  been  fairly  tried,  and  we  find  no 
errw. 

CONNOB,  J.  <dlssaitlna^.  I  concur  In 
tbe  opinion  that  tiie  dedaratlons  vt  the  d» 
fendant  made  to  the  prosecntrix  were  compe- 
tent for  the  purpose  of  sapportlng  or  cor- 
roboratli^  her  testlmMty  In  regard  to  the 
promise  of  marriage.  It  was  not  compe- 
tent to  prove  tliat  tUtbex  at  the  time  tb^ 
were  made  or  at  tbe  trial  the  defendant  was 
Uvlng  In  adnltery  with  the  "Davis  girl." 
The  only  contrororted  question  In  the  case 
was  whether,  prlcnr  and  as  an  Indacement 
to  the  i^osecatrlx  to  snrrender  her  person 
to  the  defendant  he  promised  to  marry  her. 
This,  if  made  at  all,  was  some  seven  years 
btftan  tbe  trial  and  several  years  before  the 
aUegod  declaration.  I  concnr  with  Mr.  Jns- 
ttee  Brown  Oat  **tbe  record  falls  to  dbulose 
any  testlnumy  wtiatever  as  to  tiie  relatlms 
of  tbe  d^ttidant  wltb  Lillian  Davis,  except 


the  declaratioDS  of  the  dtf  csidant  made  to  the 
prosecutrix."  Tbls  being  tru^  I  do  not  Uilnk 
that  the  counsel  for  tbe  prosecotfaKi  sbonld 
have  beoi  permitted  to  argne  to  the  Joxy 
"tbat  be  wu  then  living  in  ftomtcatlcni  and 
adnltery  with  LUllan  Davis,**  after  the  de- 
foodants  objection.  After  his  honor  had 
correctly  and  clearly  stated  that  tbe  declara- 
tion was  admitted  for  tbe  eole  purpose  of 
corroboration,  he  was  not  called  opon  to 
Introduce  evidence  to  show  that  he  was  not 
living  with  Ulllan  Davis,  accept  for  the 
purpose  of  diowlng  the  ImprobablUtr  of  his 
having  made  the  declaration.  Whether  be  was 
or  was  not  so  living  was  not  relevant  to  the 
Issue.  Hv  did,  however,  expressly  daiyr  that 
be  had  Illicit  relations  with  her,  and  it  Is 
wtil  settled,  that  being  collateral,  his  denial 
was  concluidve.  State  v.  Cagle,  114  N.  C 
885,  19  8.  B.  766.  To  permit  tbe  attiurney 
for  tbe  state  to  use  his  declaration,  admit- 
ted and  competent  for  one  purpose  only, 
to  persuade  the  Jury  that  he  was  guilty  of 
a  B^nrate  and  distinct  crime  and  draw  there- 
from prejudicial  conclusions  In  regard  to 
his  guilt  upon  this  Issue,  was  error.  This 
is  efq>ecially  so  after  he  bad  denied  that  be 
bad  such  Illicit  relations  with  Lillian  Davis. 
The  testimony  developed,  on  the  part  of  the 
defendant  and  the  prosecutrix,  a  course  of 
lewd  conduct  well  calculated  to  adte  dla- 
gust,  and  bring  a  Jury  to  a  v«dlct  of  guilty. 
It  Is  In  such  case  that  the  rules  of  procedure 
and  of  evidence,  based  upon  experience  and 
reflection,  are  In  danger  of  being  relaxed. 
The  safety  of  the  cltizrai,  when  charged  with 
crlma  depends  upon  at  least  a  substantial 
enforcement  of  these  rules.  While  the  de- 
fendant may  be  guilty,  he  Is  ^titled  to  be 
tried  according  to  the  "law  of  tbe  land."  I 
think  that  there  should  be  a  new  trial. 

WALKER,  J.,  concurs  In  dlssoitlng  opbk- 
ion. 
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KELNI9R  T.  GOWBBN. 
(SvpTeme  Court  of  Aimeals  of  West  Vtntlnia. 
Not.  20; 

1.  APFBAI/— DniflBBAL— RCNEWAL. 

Wliea  an  appeal  has  been  dismissed  for 
foilare  m  tiie  part  of  the  appellant  to  deposit 
with  the  clerk  of  the  appeiuite  coart  within 
■Ik  moatha  aftar  hia  case  baa  been  docketed, 
a  sufficient  amount  to  pay  for  printing  the 
record,  as  provided  by  section  18,  c.  130.  Coda 
1906,  Annotated,  sacn  appeal  may  be  renewed 
at  any  time  within  two  years  from  the  date 
of  the  Judgment,  order  or  decree  appealed  from. 

2.  Same— Review. 

When  an  order  Is  appealed  from,  within 
the  time  provided  by  the  atatntff,  and  the  error 
complained  of  is  baaed  solely  on  an  appealable 
«ntlar  not  rerened  or  appeialed  from,  «t««l 
more  tbaa  two  years  before  the  appeal  ia 
taken,  anch  error  cannot  be  reviewed. 

[Ed.  Note. — For  cases  in  point,  aee  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S|  3402,  S405.1 

8.  Saice— Rbvbbsai,. 

When  an  order  for  thcr  payment  of  money  la 
ao  appealed  from,  and  is  based  solely  on  a  former 
order  making  an  allowance  to  attorneys  to  be 
paid  from  the  estate  of  a  decedent  which  former 
order  la  null  and  void,  althoi^h  entered  more 
than  two  years  before  the  appeal  la  allowed, 
the  order  so  appealed  from  will  be  reversed. 
4.  MonorT»— Void  Obdeb. 

A  void  order  is  not  made  valid  by  lapse 
of  time,  and  ever  remains  without  elfeet  as  com- 
pletely as  if  never  entered. 

eBd.  Notb— For  cases  in  point,  see  Cent  Dig. 
35,  Motions.  ||  84-86.] 

(Syllabus  by  the  Court) 

Appeal  from  Clrcnit  Court  Cabell  Connty. 

Bill  by  R.  Kelner  against  W.  K.  Cowden, 
administrator.  Decree  for  plaintiff,  and  de- 
fendant appeals.  Affirmed  In  part,  and  re- 
Teraed  in  part 

Bufns  Switcer  and  Brown,  Jackson  ft 
Knight  for  appellant.  Slnuns  ft  Enslow.  L. 
D.  Isb^I,  and  T.  J.  Bryan,  for  a^ellee 
B.  Kelner.  Wallace  ft  Fltcpiatrlck,  tor  ap- 
pdlee  O.  J.  WUklnson. 

McWHORTBR,  P.  B.  Kelner,  holding  a 
jn^ment  lien  of  $81.60  against  the  real  es- 
tate of  John  a  Laldley,  filed  her  bUl  In  the 
drcnlt  court  of  Cabell  connty  against  W. 
K,  Cowden,  administrator  of  John  B.  Laid- 
1^  deceased,  and  Jndgmait  creditors  of  the 
mid  John  B.  Laldl^,  which  cause  was  re- 
ferred to  O.  J.  miUnson,  a  spedal  commis- 
sioner appointed  for  the  purpose,  to  ascertain 
and  r^rt  an  account  showing  the  real 
estate  of  which  said  Latdl^  died  seised. 
Its  nature,  where  situate,  and  the  value 
thereof;  the  dates,  amounts,  and  pri<Hltles 
of  Ihe  liens.  It  any,  upon  said  real  estate; 
to  whom  the  said  Laldley  was  indebted,  and 
In  what  amounts,  the  date  and  nature  of 
said  claims;  to  make  settlement  wlUi  W. 
K.  Cowden,  as  administrator  of  the  estate 
of  Bald  Laldley;  and  In  what  parcels  ot  the 
tract  of  240  acres  of  land  known  as  the 
**Pennybacker  Tracts'  mentioned  In  the  bill, 
If  any,  the  def«idant  Jennie  B.  Laldley  was 
wtltled  to  dower;  and  any  other  matter  that 
any  of  tht  parties  In  Interest  might  require. 


The  CMnmlssIoner  filed  hla  report  In  the 
cause  in  March,  1900.  claiming  for  serrlcea 
as  said  commissioner  900  hours  at  per 
hour,  making  hla  diatse  pyJS.  On  the  21st 
day  of  Septonber,  1900,  an  order  was  made 
allowing  said  aocotmt  ot  9fSt6  to  be  paid  out 
of  tile  estate^  There  appears  to  have  been 
nothing  more  done  in  the  case  until  the  21st 
day  of  July,  1908,  when  tiie  following  order 
was  made  in  said  cause:  "This  day  L.  D. 
Isbell  and  T.  J.  Bryan,  attcnna^s  for  the 
plaintiff  and  the  otha  creditors  of  said  John 
B.  Laldley,  deceased,  appeared  and  asked 
the  court  to  make  an  allowance  to  them  for 
their  services  rend»ed  In  this  cause,  and  the 
court  being  familiar  with  the  facta  and  the 
value  of  the  services  roidered  by  said  at- 
torneys. Is  of  opinion  that  they  are  oititled 
to  compensation  tar  said  services,  and  doth 
hereby  allow  the  sum  of  $1,800.00  to  be 
paid  to  said  Attorneys  out  of  any  funds  that 
may  come  Into  the  hands  of  said  Laldley'a 
administrator,  or  any  other  person  or  cor- 
poration that  may  have,  or  may  hereafter 
have  funds  In  their  hands  belonging  to  the 
estate  of  the  said  John  B.  Laldley,  deceased, 
and  this  shall  be  and  constitute  a  chargeable 
Hen  upon  any  of  the  funds  aforesaid."  After- 
wards. In  December,  1803.  the  said  Bryan 
and  Isbell  and  the  said  O.  J.  Wilkinson,  re- 
spectively, filed  their  several  petitions,  repre- 
senting that  the  said  Cowden,  administrator 
of  the  estate  of  said  Laldley,  had  received 
from  Hnntlngton  Land  Company  In  full 
settlement  and  consideration  of  the  Judgment 
held  by  the  said  Laldley  In  his  lifetime 
against  Margaret  Sands  the  sum  of  $605.81, 
which  sum  was  paid  by  virtue  of  an  order 
entered  In  this  case  and  of  an  order  entered 
in  the  ejectment  suit  of  said  Laldley  against 
Sands  revived  In  the  name  of  Cowden,  ad- 
ministrator of  Laldley,  praying  for  a  rule- 
against  said  Cowden  to  appear  and  show 
cause  why  be  should  not  pay  over  to  the 
petitioners,  Bryan  and  Isbell,  the  said  sum 
of  $605.81  <Hi  account  of  their  order  for  $!,• 
800,  and  the  petition  of  Wilkinson  prayluf 
that  the  same  might  be  paid  to  blm  on  ac- 
count of  his  claim  which  he  Insisted  was  a 
preferred  claim  to  be  first  paid  In  accordance 
with  the  order  of  the  circuit  court.  Said 
Cowden,  administrator,  resisted  the  aald 
petitions  by  answer.  On  tlie  Tth  day  of  Jan- 
uary, 1906,  the  cause  was  heard  upon  the  pro- 
ceedings theretofore  had,  and  upon  the  ordem 
made,  allowing  to  Isbell  and  Bryan,  atttn*- 
n«ys,  the  said  $1,800.  and  upon  the  rule 
against  said  Cowden  and  the  petition  of 
Wilkinson,  commissioner,  asking  tor  his  fees 
to  be  paid  out  of  the  money  in  the  hands 
of  said  administrator,  and  upon  the  answer 
of  said  Cowden  to  the  rule  and  petitions  and 
evidence  adduced  In  siqiport  thereof,  when 
the  court  made  an  order,  directing  the  said 
administrator  to  pay  over  to  Isbell  and 
Bryan  and  Wilkinson,  out  of  the  funds  la 
his  hands,  each  the  sum  of  $20(^  to  be  credl^ 
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ed  on  their  respectire  claims,  and  to  be  al- 
lowed aa  a  credit  to  ttie  admlnlrtrator  <m  hla 
Bettlement  of  said  estate.  The  said  Oowdoi, 
administrator,  obtained  an  appeal  from  and 
BoporsedeaB  to  the  order  of  September  21, 
1900,  allowtaig  the  fees  of  commlaaioner  Wil- 
kinson and  the  order  of  Jnly  21,  1908,  mak- 
ing the  allowance  to  the  said  Bryan  and  Is- 
bell,  and  the  order  directing  the  paymoit  to 
each  of  said  petitioners  the  som  of  $200,  en- 
tered on  January  7,  1906,  which  appeal  was 
allowed  on  the  7th  day  of  F^mary,  IOCS. 

At  the  September  term  of  this  court,  190S, 
the  appellant  baring  failed  to  print  the  rec- 
ord as  provided  by  section  18,  c.  135,  Code 
1906,  Annotated,  and  tbe  rales  of  the  court, 
the  appellees,  Itbell  and  Bryan,  by  tfaelr 
counsel  moved  the  court  to  dismiss  the  said 
aippeal  which  motion  was  docketed  and  con- 
tinued to  tbe  court  at  Charleston,  November 
21,  1005,  at  wbl(^  time  and  place  the  motion 
was  heard  and  tbe  ai^al  dismissed,  and. 
upon  such  dismissal,  on  tbe  application  of 
the  appellant  an  appeal  was  again  allowed. 
It  Is  DOW  Insisted  by  the  appellees  that  more 
than  two  years  having  elapsed  from  tbe  en- 
try of  the  orders  allowing  the  fees  claimed 
by  the  said  O.  J.  Wilkinson  and  the  allow- 
ance made  to  the  said  Isbell  and  Bryan,  It 
was  too  late  to  allow  an  appeal,  the  two 
years  wltbln  which  the  statute  required  tbe 
appeal  to  be  allowed  bad  elapsed  four  months 
before  the  application  was  made  for  tbe  ap- 
peal now  pending.  The  order  of  January  7, 
1006,  distributing  tbe  1600  of  money  in  tbe 
bands  of  the  administrator  to  the  appellees 
was  within  tbe  two  years  within  which  an 
appeal  could  be  taken  under  tbe  statute,  aod 
being  an  order  "requiring  money  to  be  paid" 
was  appealable  under  clause  7,  8  1,  c.  135, 
Code  1906,  Annotated,  tbe  distribution  was 
made  in  payment  of  the  allowances  provided 
for  In  the  former  orders.  The  first  order, 
that  of  September  21, 1900,  cannot  be  reversed 
In  this  appeal  by  reason  of  the  running  of 
tbe  statute,  tbe  matter  of  the  allowance  to 
Wilkinson  on  account  of  bis  fees  for  making 
the  report  being  within  tbe  power  of  the 
court  It  appears  that  tbe  principal  objec- 
ti<ni  of  the  appellant  to  tbe  allowance  to  the 
commissioner  was  because  be  had  failed  to 
affix  to  bis  report  tbe  affidavit  required  by 
section  5,  c.  137,  Oode  1906.  Annotated,  veri- 
fying the  time  be  was  actually  and  neces- 
sarily employed  In  making  his  report  This 
objection  was  overcome  bgr  tbe  return  to  a 
writ  of  certkwari  bringing  up  the  affidavit 
80  required,  which  waa  made  and  filed  In  the 
cause  before  making  the  order  of  allowance 
to  Wilkinson.  The  order  of  January  7,  1905, 
In  80  far  ae  It  directed  payment  to  Wilkin- 
son, was  based  solely  upon  the  order  of  Sep- 
tember 21,  1900,  irtiich  was  appealable,  un- 
reversed, and  not  appealed  from,  and  thwe- 
fore  valid,  and  not  revlewabla  In  Shu- 
mete's  I!x*rB  T.  Crockett,  43  W.  Va.  ^1,  27 
8.  B.  240  (Syl.  point  1),  It  l8  held:   "No  er- 


ror In  a  final  or  an  appealable  .decree  win 
be  considered  upon  an  appeal  not  taken  wltb- 
ln two  years  tarn  Its  date."— Bmter  r. 
land,  27  W.  Ta.  6ia  And  In  Stout  t.  Manu 
factnring  Co.,  41  W.  Ta.  839,  23  S.  EL  S71. 
06  Am.  St  B^  848  (Syl.  point  ^  It  is  beM: 
"An  appeal  taken  In  time  ftom  a  decree  will 
bring  up  tot  review  every  former  order  or 
decree  not  Itself  aj^pealable,  no  matter  wbeo 
entered,  and  every  appealable  decree  entered 
Dot  more  tiian  two  years  h^an  the  appeal: 
but  it  will  not  bring  up  for  review  any  ap- 
pealable decree  or  order  entered  more  than 
two  years  before  the  appeal.  Nor  can  an> 
error  In  tbe  decree  ord^  appealed  from 
In  time  be  reviewed.  If  that  error  be  based 
solely  on  an  appealable  decree  or  order  en- 
tered more  than  two  years  before  the  ap- 
peal; and  furthermore,  of  course,  no  error 
In  an  order  or  decree  back  of  such  api)eal- 
able  decree,  dating  over  two  years  back,  can 
be  reviewed,  no  matter  what  the  character 
of  tbe  order  or  decree  In  which  it  was  com- 
mitted." On  examination  of  the  autborltle? 
of  other  states,  I  find  that  wherever  an  ap- 
peal bas  been  dismissed  by  reason  of  tb? 
appellant  falling  to  comply  with  the  require- 
ments of  tbe  law  governing  appeals  he  may 
have  another  appeal  allowed  If  applied  for 
within  the  time  prescribed  by  the  statute 
from  the  date  of  the  decree  or  Judgment  ap- 
pealed from.  In  Johnson  v.  Polk  County. 
24  Fla.  28,  8  South.  414,  It  Is  held :  "Tbe 
dismissal  of  an  appeal  for  fallare  to  com- 
ply with  some  requirement  of  the  law  gov 
emlng  appeals  does  not  bar  a  second  ap- 
peal, nor  a  writ  of  error,  taken  in  due  time." 
— citing  Harris  v.  Ferris,  18  Fla.  81.  And 
In  Teaton  v.  Lenox,  8  Pet  (U.  S.)  123,  8  L. 
Bd.  889:  "A  party  may,  after  an  appeal 
has  been  dismissed  fbr  Informalltr.  If  "^t^- 
In  five  years,  bring  up  the  ease  again.*' 
Claimants  of  Steamer  Virginia  v.  West.  60 
U.  S.  (19  How.)  182,  15  H  Ed.  594;  United 
States  V.  De  Pacheco,  61  U.  S.  (20  How.)  261. 
15  L.  Ed.  820;  2  Gyc.  529.  The  order  of 
January  7,  1905,  must  be  affirmed  only  as  to 
the  dlrectiim  of  ti»  paymmt  to  WllklnsMi  oi 
the  sum  of  $200  on  account  of  the  allowance 
made  to  him  by  tbe  order  of  September,  1900. 

Tbe  or&se  of  .July  21,  1903,  however, 
stands  upon  a  very  different  footing  tnm 
that  of  Si^tembor  21,  190(K  Without  any 
pleafflng'  whatever  of  any  kind,  making  no 
parties,  soring  no  notice  on  any  one  interest- 
ed as  It  appears  from  tbe  ordOT  making  the 
allowance  "L.  D.  Isbell  and  T.  J.  Bzyan,  at- 
tmieys  of  John  B.  Laldl^,  deceased,  ai^mir- 
ed  and  asked  the  conrt  to  make  an  allowance 
to  them  for  their  services  rendered  la  this 
cause";  and  iqHm  this  the  court  {proceeded 
to  make  to  than  tbe  allowance  of  $1,800,  to 
be  paid  out  of  the  estate  of  a  decedent 
against  which  they  were  proeecutlns  a  salt 
to  oiforce  Judgment  liens.  It  cannot  be  pos- 
sible that  services  were  rendered  Iqr  them 
In  this  suit  to  authorise  such  allowance. 
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Wblle  It  ai^wan  from  Ibe  order  tbat  tbe  al- 
lowance was  "tor  aenrloea  rendereA  In  this 
came,"  tlie  record  does  not  dlKkwe  any^  mcta 
■wrices  In  this  cause,  tlie  filing  ct  a  short 
bill  and  decree  of  reference.  Bnt  on  the 
othor  band  oonnsel  in  their  brltf  dalm  that 
great  and  Talnable  eerrlces  were  rendered 
them  fw  tile  decedent  ta  former  years, 
and  say :  "Ttait  this  salt  grows  ont  of  the 
bard  ton^t,  protracted  and  bitter  litigation 
rnanlng  through  more  than  25  years  between 
John  B.  Laldtey  and  the  Central  land  Oom- 
paiv  of  West  Virginia,  and  a  P.  Hnnttngtou, 
Its  receiver,  three  times  before  this  Oonrt  on 
appeal  and  decided  suocesslTSly  In  80  W.  Ta. 
S05^  4  S.  ID.  705  ;  82  W.  Ya.  184.  9  &  B.  61,  8 
U  B.  A.  826k  25  Am.  St  Rep.  797.  and  88 
W.  Ta.  624, 11  8.  B.  89,  and  by  federal  Jadges 
Jadkson  and  Ooft  eereral  times  and  finally 
by  ttie  Supreme  Court  of  the  United  States 
Jane  8,  18MS,  and  January  18  and  19,  1900. 
1B0  n.  B.  103,  16  Snp.  Ct  80,  40  L.  Ed.  91, 
and  176  IT.  8.  668,  20  Sap.  Ct.  526,  44  I*  Bd. 
680,  and  waa  made  of  some  21  or  22  eject* 
meat  snlts,  Oe  one  for  a  tract  of  land  of 
240  acres,  140  of  which  was  by  Cook's  map 
of  Huntington,  laid  off  Into  lots  In  the  heart 
of  the  city;  the  other  10  against  persons  to 
vhom  the  Central  Land  Company  in  Its  life 
thne  had  sold  lots  and  were  held  by  Individ- 
nals  who  had  built  houses  and  homes  thereon, 
In  all  of  these  snlts  Mr.  tdldley  enbstantlally 
prevailed,  recovering  the  fee  to  the  hundreds 
of  vacant  lota,  and  waiving  the  fee  and  ac- 
cepting the  or^nal  purchase  price  with  Inters 
est  on  the  Improved  lots,  aggregating  from 
fia^OOO  to  120,000;  If  all  was  collected;  the 
whole  property  recovered  by  Laldley  and  hia 
vendees  found  to  be  worth  In  tbe  year  of  1888 
at  least  $280,000  (see  opinion  of  Judge  lAicas 
of  the  Supreme  Court  88  W.  Ta.  at  page  940, 
11  8.  B.  at  page  46).  Some  time  In  June,  1886, 
Industriously  and  patlmtly  following  up  a 
decision  <^  Judge  Nathan  Goff  of  tbe  federal 
Oourt  of  AK>eal8,  dissolving  an  Injunction 
and  dismisalng  Huntington;  receives  bill, 
John  T.  Wilson,  F.  I*  Doolfttle,  and  T.  J. 
Bryan  [one  of  the  attorneys  now  resisting 
this  appeal],  acting  under  an  order  from 
Jndge  Doollttle  of  state  court  took  posaes- 
Bion  of  this  valuable  property  for  Mr.  Lald- 
ley, who  was  at  the  time  111  and  though  on 
July  9,  1898,  before  the  Hon.  J.  J.  Jadcson, 
Judge,  contempt  proceedings  were  Instituted 
and  vigorously  prosecuted  against  said  Wil- 
son, Doolittle,  and  Bryan,  possession  of  tbe 
estate  was  never  returned  to  the  Central 
Land  Company  or  its  receivers  and  assigns, 
Judge  Ooff  allowing  an  appeal  and  review 
of  said  order  of  contempt  upon  said  Bryan 
giving  bond  In  the  penalty  of  $5,000  condi- 
tioned to  deliver  up  said  land  If  decision 
abould  be  adverse;  this  action  and  posses- 
sion of  said  land  by  said  Bryan,  Doollttle, 
and  Wllsmi  Inuring  to  the  boieflt  of  Laldl^'s 


estate,  «nd  to  his  creditor,  from  this  blow 
tbe  Central  Land  Company,  nor  Its  receivers 
ever  recovered,  and  short^  hereafter  con- 
ceded* utter  d^eat  sold  out  the  balance  of 
the  holdings  in  West  Tlrglnla,  gave  vp  the 
fight  and  retired  fn»n  the  stat&"  This 
shows  clearly  that  the  allowance  of  $1,800 
was  not  for  sorvices  rendered  in  this  cause, 
bnt  tor  a  claim  against  tbe  estate  of  the  de- 
cedent of  long  standing  for  services  rendered 
In  his  lifetime;  this  being  so^  It  was  a  claim 
or  debt  against  the  estate  pure  and  simple, 
and  if  It  was  intended  to  prosecute  the  claim 
against  tbe  estate,  propw  proceedings  should 
have  been  taken  up<m  due  process,  or  by  fil- 
ing and  proving  the  same  before  the  commls- 
Bl<mer  when  this  cause  was  before  him  under 
the  decree  of  refnence^  as  other  claims  were 
proven.  This  disposes  of  the  api>ellee's  oou- 
tentloi  that  Gowdoi.  the  administrator  of 
the  estate  of  Laldleiy,  having  no  personal  In- 
terest in  tbe  matta  of  tbe  allowances,  is  not 
entitled  to  appeal,  the  ord«rs  being  simply 
orders  of  distribution  of  the  estate  which 
he  could  not  question;  bnt  we  find  from  tbe 
statement  of  appellees  themselves  tiiat  tiie 
circuit  court  has  adjudicated  a  dalm  against 
tbe  estate  for  services  rendered  tbe  decedent 
In  bis  Ufetimet  years  before  the  Institution 
of  the  suit  In  which  the  allowance  was  made, 
and  tbat  without  notice  or  pleadings  of  any 
kind  to  mable  the  personal  representative 
of  the  estate  to  make  defense.  It  Is  well 
setUed  that  a  Judgmoit  or  decree  cannot  be 
entered  in  the  absraice  of  pleadings  upon 
which  to  found  tbe  aam^  and  If  so  enta%d 
It  Is  void.  Moaeley  v.  Cocke,  7  Leigh  (Ta.) 
224;  McCoy  V.  Allen,  16  W.Ta.  724;  Boberts 
V.  Coleman,  87  W.  Ta.  148,  16  &  B.  482; 
Chapman  v.  Railroad  Co.,  18  W.  Ta.  184; 
Benldc  T.  Ludlngton.  20  W.  Ta.  6U.  886; 
Bland  v.  Stewart.  86  W.  Ta.  618,  14  8.  B. 
216;  Plcfcena  r.  Love's  Adm'r,  44  W.  Ta. 
72S,  29  8.  B.  1018;  McNutt  v.  Trogden,  29 
W.  Ta.  469,  2  8.  B.  828;  Lilly  v.  Olaypool. 
60  Id.  — ;  58  8.  B.  22.  The  order  of  July 
21,  1008,  being  wholly  without  pleadings  to 
support  It  Is  a  nullity,  absolutely  void,  and 
being  the  cmly  basis  upon  which  the  or6a  of 
January  7,  1006,  could  rest.  In  so  tar  as  it 
provided  for  the  payment  of  $200  each  to 
Isbell  and  Bryan,  the  same  must  be  reversed 
as  to  such  provision.  A  void  order  Is  not 
made  valid  by  lapse  of  ^e  and  ever  remains 
without  effect  as  completely  as  If  never  en- 
tered. 

The  order  of  Jannar?  7,  1905,  In  so  far  as 
it  directs  the  payment  of  $200  to  Commis- 
sioner Wilkinson,  Is  affirmed ;  and,  as  to  the 
provision  therein  tor  the  payment  of  $200 
each  to  Attorneys  Bryan  and  Isbell,  the 
same  Is  reversed,  and  the  cause  remanded  to 
the  circuit  court  of  Cabell  county  for  further 
proceedings  to  be  bad  therein  according  to 
tbe  prhudples  governing  courts  of  equity- 
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STATE  T.  BARRICK  et  al. 

(Snpreme  Court  of  AppealH  of  West  Tissinia. 
Not.  20,  1006.) 

1.  Bapb— iRDicniKNT— SurncnHCT. 

An  Indictment  charses  that  defendantB  "in 
and  vptm  one  Martha  Harbert  *  «  *  feloni- 
ously did  make  ao  assaolt,  and  her,  the  said 
Martha  Herbert,  *  •  *  did  ravish  and  car- 
nally know,"  is  not  bad  for  failing  to  aver  that 
Martha  Haibert  is  a  female. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Toll.  42,  Bape,  |  26.] 

2.  IwpiOTMEMT — SuynciiwoT  —  Namb  or  Ac- 
cused. 

An  indictment  which  names  a  defendant 
as  "Oiarlea  Foyles.  commonly  called  'Hanpy 
Ja<dE,' "  is  not  bad  becaiwr  of  the  nss  of  the 
words  "Happr  Jack." 

[Bd.  Note^For  cases  In  point,  see  Cent  Dig. 
ToL  27*  Indictment  and  Information,  i  221.] 

3.  Bafe  —  Chastitt  or  Pbosecutirg  Wit- 
nebs. 

Ab  to  evidence  of  reputation  of  a  prosecu- 
trix upon  an' Indictment  for  rape  toncnlng  her 
diaatity. 

Sad.  Note.— For  cases  In  point,  seer  Cent  Dig. 
42.  Rape.  H  S5-S9.] 

4.  Criminal  Law— Joint  Indictment— Skpa- 
bate  tbials. 

Tbere  is  no  error  In  a  separate  trial  of  one 
defendant  on  an  indictment  for  felony  against 
several,  simply  because  the  record  does  not  ehow 
that  the  state  aslced  a  separate  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  9|  1380-1390.] 

5.  Same— New  Tbial. 

A  new  trial  in  a  felony  case  will  not  be 
granted  upon  affidavit  that  the  prosecatriz,  giv- 
ing evidence  of  the  crime  of  rape  upon  her,  haa 
since  admitted  that  the  accused  waa  innocent 
Her  own  affidavit  making  such  admission  can- 
not be  used  to  obtain  sucn  new  trial. 

rad.  Note^For  cases  inpolnt sea  Gent  Dig. 
vol.  15,  Criminal  Law,  H  2381.  2832.] 

6.  Same— Statkuekt  or  I^bbcctino  Aitob- 

NET. 

It  is  not  error  for  a  prosecuting  attorney, 
in  an  opening  statement  to  the  Jury  on  a 
felony  trial,  to  state  the  facts  wuch  he  ex- 
pects to  be  shown  by  the  evidaice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  1060.] 

(Syllabna  by  the  Court) 

Error  to  Circuit  Court,  Wetzel  County. 

Llvy  L.  Barrick  and  others  were  Indicted 
for  crima  Barrick  was  convicted,  and 
brli^  error.  Affirmed. 

J.  W.  Mclntlre,  M.  B.  Morris,  John  Boas, 
Jr.,  and  E.  Earl  Mclntlre,  for  plaintiff  in  er- 
ror. C  W.  May.  Atty.  G«n.,  for  the  State. 

BBANNON.  J.  LlTy  L.  BarrIck  was  sen- 
tenced to  t&e  penlteutlary  for  18  years  upon 
an  indictment  In  the  circuit  court  of  Wetzel 
conn^  diarglng  talm  and  Fred  Detwller. 
Oharloi  Pbaret,  and  Charles  F.  Foyle  with 
rape  npon  the  person  of  MarUia  Harba% 
a  girl  between  17  and  18  years  of  age. 

It  Is  said  that  the  court  erred  In  overruling 
a  demurrer  to  the  Indictment  One  ground 
ot  demurrer  la,  that  Martha  Harbert  Is  not 
alleged  In  the  Indictment  to  be  a  f«nale.  We 
hold  tliat  ber  Christian  name  Imports  that 


she  la  a  famale.  Who  wonld  imderstand  It 
othmrlseT  Bestdes  Uut,  the  Indictment 
states  tiiat  tho  defendants  "In  and  i^od  one 
Martha  Harbert  •  •  •  did  make  an  as- 
sault, and  hor,  tiie  said  Martha  Harbwt. 
then  and  there  •  •  •  Cekmlotudy  did  rav- 
ish and  carnally  know.'*  The  powmal  pro- 
noun ''her"  tells  tliat  she  Is  a  femal&  Both 
these  plain  points  were  ruled  In  Taylor's 
Case,  20  Orat  (Ta.)  826.  I  wUl  add  tbat,  as 
the  charge  is  tbat  the  detaidanta  "ravished 
and  carnally  knew"  Martha  Harbert,  It  Im- 
ports, In  legal  Intendment;  the  feminine  gfisir 
der,  as  tbat  could  not  be  said  of  a  man. 

The  other  ground  for  the  demnrra  is  that. 
In  naming  Charles  Foyle^  the  words  'Vsom- 
monly  called  'Happy  Jack' "  are  used.  It  Is 
cmly  a  furthw  description  of  Identity  of  Ibe 
person;  only  an  alias,  giving  another  name 
by  i^lcb  be  is  called,  to  meet  proof.  The 
law  of  criminal  pleading  allows  tbe  use  of 
an  alias  name.  2  Cyc.  79.  Tbat  name,  "Hap- 
py Jack,"  Is  called  by  counsel  an  epltbet,  and 
It  Is  said  to  have  been  used  fbr  deridmi  and 
ridicule,  hurtfol  to  the  acoued.  We  do  not 
see  force  in  tbla  And  hov?  could  It  barm 
Barrick,  when  the  name  applied  to  another 
defmdant? 

The  court  ovwruled  a  motion  to  strike  out 
all  the  evldoiee  of  Martha  Harbert,  because 
she  was  brought  into  court  upon  a  cot  and  re- 
clined tq^  It  ^lle  testifying,  stating  tluit 
she  vas  aldk.  Can  counsel  sustain  tbe  claim 
that  a  suitor  in  court  is  to  lose  tbe  testimony 
of  a  witness  because  he  appears  In  court  on 
crutches,  or  In  an  faivalld  chair  or  oott  No 
authority  is  given  us  tcx  sndi  an  otremo 
stand. 

Complaint  Is  made  tliat  tbe  court  refused 
to  allow  answers  to  some  questions  whether 
the  witness  was  acquainted  with  the  r^uta- 
tlon  of  tbe  prosecutrix.  Some  of  tbe  ques- 
tions did  not  fix  tbe  time  of  tbe  pravaloue 
of  the  reputation  before  tbe  offense,  as  they 
must  4  Elliott  cm  Bv.  I  8KK1.  And  the 
questtou  do  not  show  tiiat  tbe  witnesses 
obtained  fh^  knowledge  of  r^tatlcm  be- 
fore the  transaction;  before  tiie  community 
was  agitated,  and  porbaps  divided,  in  senti- 
ment and  opinion  as  to  sudi  r^utation;  be- 
fore tbe  lis  mota.  1  GreoiL  Bv.  |  4S1  (I)- 
It  has  bem  bdd  that  a  witness,  called  to 
impeach  a  prosecutrix  on  a  trial  for  rape, 
must  confine  himself  to  what  be  knew  be- 
fore tbe  offiens&  State  v.  Forsbner,  SO  Am. 
Dee.  182;  State  v.  Sibley  (Mo.)  88  B.  W.  167, 
53  Am.  St  B«p.  482.  I  regard,  this  sound 
law,  and  think  tbat  it  would  owrule  tbe 
point  But,  aside  from  these  considerations, 
there  Is  another  reason  why  thoe  la  no 
raror  In  this  matter,  and  that  Is,  that  tbe 
defense  did  not  state  what  It  was  designed  to 
show  by  tbe  [vopoaed  examination.  Wo  may 
guess;  but  tbe  witness  did  not  answer  to  let 
ua  have  his  knowledge,  nor  waa  It  abown 
what  It  was  ocpected  to  <lene\ojf.  It  was 
not  stated  that  the  witness  knew  anything  on 
tlie  subject  Many  times  has  this  been  held 
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a  bar  against  mch  wror.  It  la  ootatda  that 
connael  often  oTerlook  this  matter  In  exam- 
ination of  vltneuei.  State  t.  GUfford,  Sfr 
W.  Ya.  • — ^,  52  B.  IE.  9S1.  In  Handler  t. 
Ballroad.  69  W.  Va.  — ,  63  B.  B.  625,  it  la 
said  to  be  settled  law.  This  objection  applies 
to  several  other  points  of  ocluslon  of  erl- 
dence. 

It  is  assigned  as  error  that  Barrldc  was 
separately  tried,  and  that  the  record  does 
not  ^ow  that  either  he  or  the  state  asked  a 
separate  trial.  The  'state  can  choose  to  ti7 
defendants  Jointly  Indicted  either  Jointly  or 
separately,  If  the  court  allovs  It.  State  t. 
Prater,  52  W.  Va.  132,  43  S.  B.  230.  More- 
orer,  no  objection  to  a  s<^arate  trial  on  the 
part  of  the  prisoner  appears  in  the  reo>rd. 
If  file  point  were  tmable,  that  would  hare 
ta  appear;  bat  he  has  no  right  to  object 
Nor  Is  there  anything  In  the  fact  that  the 
record  does  not  st^  that  the  state  dected 
to  haTe  a  separate  trlaL  As  there  was  a 
separate  trial,  we  must  assume  that  the  state 
a^ed,  and  that  the  court  granted.  It. 

It  la  objected  that  the  record  does  not  show 
that  the  stenographer  who  took  the  evidence 
was  sworn.  We  will  presume  that  he  was. 
At  any  rate,  the  court  heard  the  evidence, 
and,  thoni^  it  did  use  the  stenographer's 
report  of  the  evidence,  the  court  certifies 
It  as  the  evidence  taken  on  the  trial.  There 
is  DO  evidence  In  the  record  of  the  omission 
of  an  oatb. 

Upon  a  motion  for  a  new  trial  Barrlck 
filed  the  affidavit  of  his  sister,  Daisy  Bar- 
rlck, stating  that  the  prosecutrix  bad  ad- 
mitted to  her  that  the  defendants  were  not 
guilty:  that  she  had  gone  to  the  blacksmith 
shop,  where  she  alleged  the  offense  had  been 
comnaltted,  of  her  own  accord;  that  the  de- 
fendants were  no  more  guUty  than  she  was; 
that  she  would  not  have  prosecuted  them, 
but  for  persuasion  by  a  certain  person,  and 
would  not  prosecute  the  case  further.  A 
similar  affidavit  of  Zora  Bland  was  filed. 
Some  other  affidavits  were  filed  stating  that 
the  prosecutrix  declared  that  she  would  not 
have  begun  the  prosecution  but  for  such 
persuasion,  and  did  not  desire  to  go  further 
with  It  Barrlck  also  filed  an  affidavit  of  the 
prosecutrix  herself,  made  after  the  trial  and 
pending  a  motion  for  a  new  trial,  stating 
that  she  went  to  the  blacksmith  shop  on  the 
night  of  tbe  offense  of  her  own  accord,  and 
met  Llvy  Barrlck  In  the  shop,  but  that  it 
vras  not  true  that  he  had  sexual  Intercourse 
with  her  by  force  and  against  her  will;  that 
She  drank  too  much,  and  that  she  had  been 
persuaded  to  make  the  charge,  and,  having 
done  wrong,  wished  to  right  It  as  she  could 
not  rest  and  know  that  Barrlck  would  go  to 
prison  for  a  crime  wlilch  he  did  not  commit 
Martha  Herbert  had  given  evidence  to  the 
very  reverse  on  the  trial,  swearing  that 
Barrlck  forced  her  to  drink  liquor,  made  ber 
drunk,  kept  her  In  the  shop  all  night,  stripped 
her  dothlng  from  her,  and  that  all  four  de- 
fendants, being  present  ravished  her;  one 


choking  and  holding  her  vrtille  others  ac- 
complished the  act  All  were  drinking.  Aft- 
er Barrlck's  trial,  and  before  the  decision  of 
hla  motion  for  a  new  trial,  Detwller  was 
tried,  and  on  his  trial  Uartha  Herbert  gave 
erldencd  of  accusation,  and  utterly  denied 
making  tbe  statements  to  Daisy  Barrlck  and 
Zora  Bland  and  others  contained  In  the  affi- 
davits above  r^erred  to.  She  was  takoi 
from  the  trial  to  a  hospital,  and  while  thwe 
sick  was  aiVUed  to^  to  make  the  affidavit 
Just  qmken  of  as  made  by  her.  She  swears 
that  she  was  sick  and  nervous  nndor  the  In- 
flnoice  of  morphia,  whldi  was  prescribed  by 
a  physician  to  relieve  rheumatic  palna.  Fhr- 
slcians  say  that  she  was  nervous  and  weak. 
Hev  affldavU  was  prepared  by  an  attorney 
mMob  for  the  prisoner.  Bhe  says  that  she 
knew  little  tiie  paper^ld  not  know  10 
minutes  later  what  It  contained.  The  per- 
aom  who  made  the  affidavit  gave  evidence 
of  her  admissions  to  the  same  efCect  as  In 
their  affidavits.  It  was  agreed  that  their 
evidence,  as  also  bns,  given  in  the  De^ 
wller  Case  should  be  read  on  the  motion 
of  Banl«A  for  a  new  trial  so  far  as  relevant 
thereto.  These  admissions  of  Martha  Har^ 
bert  are  not  strictly  after-discovered  evi- 
dence. To  grant  a  new  trial  for  after^Us- 
covered  evidence,  this  court  must  see  that 
the  evidwee  Is  of  such  diaracter  that  It 
ought  to  <^nge  the  verdict  Some  of  the 
admisshms  are  simply  that  prosecutrix  was 
persuaded  to  prosecute,  and  ,did  not  want 
the  aocQsed  prosecuted.  That  may  have 
be«  from  feeling  of  mercy,  felt  by  many, 
and  does  not  show  an  admission  of  Inno- 
cence, but  is  a  mere  circumstance  t«>»<>'"g  to 
show  it  As  to  the  admission  made  to 
Zora  Blond,  it  was  contradicted  by  the  prose- 
cutrix and  disbelieved  by  the  Jury  In  tbe  Det- 
wller trial.  As  to  Daisy  Barrlck,  Is  it  not 
highly  Improbable  that  she  vronld  be  In  pos- 
session of  such  an  admission  kmg  before 
her  brother's  trial,  as  she  says  she  wa8,^nd 
not  disckMe  It  to  save  him?  Bhe  says  she 
did  not  disclose  it  as  her  father  did  not 
wish  her  to  be  a  witness.  Hlfi^ly  Improb- 
able! The  second  Jury  disbelieved  it,  a  clr^ 
cumstance  which  may  be  considered  as  bear- 
ing on  the  credit  of  her  and  Zora.  Bland. 
Can  we  say  that  it  clearly  calls  for  another 
verdict?  Shall  we  reverse  a  fair  trial  on 
doubt?  New  trials  on  after-discovered  evi- 
dence, the  law  says,  should  be  granted  with 
great  caution,  because  such  evidence  can  be 
gleaned  or  trumped  up  In  every  grave  crim- 
inal case,  14  Ency.  PI.  &  Prac.  807.  As  to 
tbe  affidavit  of  the  iwosecutrix:  The  accused 
does  not  pretend  In  bis  affidavit  that  he  will 
or  can  by  hes  prove  such  admission  of  in- 
nocence. It  is  therefore  not  newly  discov- 
ered evidence,  to  go  befwe  the  Jury  by  the 
evidence  of  the  prosecutrix.  And  she  was 
a  witness  on  tbe  trial.  The  truth  is  that  all 
these  admissions  are  to  be  used  to  Impeach 
the  girl  as  a  witness,  and  it  is  everywhere 
held  that  verdicts  will  not  be  set  aside  on 
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after-discovered  erldence  to  Impeach  a  wit- 
ness on  tlie  former  trial.  State  t.  ^lllams, 
14  W.  Va.  SSI;  Halstead  t.  Horton,  88  W. 
Va.  727,  18  S.  E.  958;  Carder  t.  Bank,  34 
W.  Ya.  88,  11  S.  E.  TIQ.  Some  cases  say 
that,  to  set  aside  a  verdict  hased  on  false 
testimonr,  the  witness  must  be  convicted  of 
perjury  committed  on  the  former  trial.  14 
Ency.  PI.  &  Prac.  810.  This  Shows  how  slow 
courts  are  to  annul  trials  on  the  ground  that 
a  witness  swore  fltlsely.  If  this  were  not 
80,  where  would  trials  end?  But  a  dedstve 
view  of  the  case  is  tiiat  it  is  proposed  to 
use  Martha  Harbert's  admission  that  Bar- 
rick  is  not  guilty  to  overthrow  the  verdict 
"Newly  discovered  evidence  of  admissions  of 
a  prosecuting  witness  contrary  to  his  testi- 
mony is  not  Bufflclait  to  authorize  a  new 
trial.  Such  evidence  Is  not  admissible  as  tbe 
admissions  of  a  party  to  the  action,  but  can 
be  used  only  as  impeaching  evidence,  and  a 
new  trial  will  not  be  granted  for  this  pur- 
pose.*' 14  Bncy.  PI.  &  Prac.  810. 

Zoni  Bland  was  brought  Into  court  after  the 
evidence  had  been  dosed,  and  the  state*s  at- 
torney was  making  the  closing  argument, 
and  the  court  refused  to  hear  her  evidence  , 
to  iHTove  fiiat  Detwller  was  elsewhere  till  1 
o'clock  at  night.  This  la  a  discretlonBry  mat- 
ter and  rarely  ground  for  a  reversal.  Llvlng- 
Btraie's  Case,  7  Grat.  (Va.)  658. 

The  prosecuting  attorney,  in  opening  the 
case  to  the  Jury,  said:  "The  information  I 
have,  and  wb«t  I  believe  tbe  evidence  to  be, 
Is  that  she  [Martha  Harbwt]  was  caught  by 
the  neck  and  held  by  this  defendant  and  the 
oth«>  defendants,  and  each  ravished  and 
raped  her."  This  is  no  assertive  statemoit. 
It  cannot  be  held  that  the  attorney  intended 
It  to  be  taken  by  the  Jury  as  evidence,  or 
that  tbe  jury  would  act  on  It  It  m«'ely  Is 
a  short  statement  of  wbat  he  expected  the 
evidence  to  be.  It  Is  very  common  for  an 
attorney  to  make  a  statement  of  the  salient 
facts  of  the  case  intended  to  be  proved,  in 
order  to  acquaint  the  Jury  with  the  case,  so 
as  to  enable  them  to  apply  the  evidence.  "It 
should  develop  facts  which  the  testimony 
iB  to  establish,  but  none  which  the  party  is 
not  in  a  situation  to  prove.*'  1  Btsh(v, 
Crim.  Proced.  I  969.  It  la  allowable  and 
uBual.  2  Ency.  PI.  &  Prac.  706;  Dowda  v. 
State,  74  Oa.  12.  Besides,  If  objectionable, 
there  should  have  been  a  request  for  an  In- 
struction to  disregard  It  before  it  can  be 
used  for  error.  Landers  v.  Railroad,  46  W. 
Va.  492,  33  S.  E.  2D6.  How  could  It  possibly 
be  ground  of  reversal?  State  v.  Shawn,  40 
W.  Va.  1,  20  S.  E.  873;  State  v.  Shores,  31 
W.  Va.  491,  7  S.  E.  413,  13  Am.  St  Rep.  875. 

The  evidence  Is  elaborate  and  highly  con- 
flicting, and  the  case  rests  on  Its  weight  and 
credit,  and  under  many  cases  this  court  Is 
forbidden  to  set  it  aside  as  contrary  to  the 
evidence.  We  have  carefully  examined  all 
the  points  made  by  counsel,  and  have  been 
compelled  to  conclude  that  we  cannot  reverse 
the  trial.  The  case  has  been  fairly  tried  by 


a  jury  under  the  supervision  of  a  competent, 
fair-minded  judge.  He  has  carefnily  consid- 
ered the  apirillcation  for  a  new  trial,  tbe  only 
important  featnre  of  the  case  under  tbe  aa- 
slgnmenta  of  error.  We  have  been  carefol 
the  more  as  a  young  man,  just  21  years  of 
age,  has  had  put  upon  him  by  a  jury  of  bis 
country  the  stigma  of  guilt  of  a  de^ly  hd- 
nous  crime  upon  a  young  girl,  hardly  out  of 
childhood,  under  most  harrowtaig  drcnmstan- 
ces.  If  guilty,  and  be  has  been  so  found  to 
be  by  a  jury,  tiie  penal^  la  light  It  is 
only  another  Instance  ai  thousands  where 
"King  Alcohol"  baa  wrou^t  mln. 
We  are  compelled  to  affirm  tiie  jndffmoit 


STATE  V.  DETWILEB  «t  at 

(Supreme  Goort  of  Appeals  of  West  Vli^ida. 
Nov.  20,  1906.) 

L  CtenmvAx;  Law— Tbiax— Assenob  or  Ac- 
cused. 

If  evidence  la  taken  on  a  felony  trial  in 
the  absence  of  the  accused,  though  it  does  Dot 
appear  what  the  evidence  was,  a  new  trial 
must  be  granted. 

[Ed.  Note^For  caBes  In  point  see  Cent  Dig. 
vol.  16,  Criminal  Law.  |  2168.] 

2.  Rape— BvinENCE— Reputation. 

In  a  prosecution  for  rape,  evidence  may  be 
given  to  prove  the  general  reputation  as  to 
unchastity  of  the  prosecutrix,  or  that  she  was 
a  common  prostitute,  to  show  her  consent  to 
the  act,  but  not  to  establish  her  iDcredibilitr  as 
a  witness. 

[Ed.  Note.— OFor  cases  in  point  see  Cent  Dig. 
vol.  42,  Rape,  |S  66-69.] 

8.  Cbiuiral  Law— iNSTaucnoNB. 

The  mere  failure  of  an  Instruction  to  say 
that  the  evidence  must  proTC  guilt  "beyond  a 
reasonable  donb^*  will  not  reverse. 

[Ed.  Note.— For  cases  in  point  see  Gent  IMg. 
vol.  14,  Criminal  Law,  IS  1822,  1991.] 

(Syllabus  by  tbe  Court) 

Error  to  Circuit  Court,  Wetzel  County. 
Fred  Detwller  and  others  mae  convicted 
of  crlmet  and  Detwller  brings  error.  Bevers- 

ed. 

W.  O.  Snodgrass,  for  plaintltt  In  error, 
a  W.  May,  Atty.  Gem.,  for  the  State. 

BBANNON,  X  Fred  DetwUtf  was  con- 
victed upon  an  Indictment  In  Wetzel  charging 
him  and  IJvy  L.  Barrick,  Charles  Tharet  and 
Charles  Foyles  with  rape  upon  the  person  of 
Martha  Harbert  Tbe  demurrer  and  some 
other  questions  raised  in  the  case  are  dis- 
posed of  In  State  v.  Barrldc  (decided  this 
term)  56  8.  E.  682. 

The  defendant  moved  a  new  trial  because 
he  was  absent  from  the  courtroom  while  a 
witness  of  his  was  being  examined.  It  is 
questioned  by  the  state  whether  It  is  provai 
that  the  witness  answered  a  question  when 
tbe  accused  was  absent.  It  Is  useless  to  detail 
or  discuss  the  evidence  on  this  matter.  An 
iilfidavit  of  M.  V.  Over  dlstluctly  states  that 
the  witness  was  asked  and  answered  at  least 
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one  question  while  the  accused  was  gone.  We 
so  find  the  fact,  as  that  affidavit  Is  not  OTer- 
borna  Vt'h&t  that  question  and  answer  were 
does  not  ai)pear ;  bat  that  Is  Immaterial.  Un- 
der principles  found  In  the  opinion  written  by 
Jodge  Pofflnbarger  In  State  t.  Sbeppard,  49 
W.  Va.  582,.  39  S.  E.  670,  we  are  compelled 
to  grant  a  new  trial  for  this  case. 

State's  Instruction  6  Is  contested.  We  need 
not  consider  it,  as  no  objection  was  made  to 
it.  State  T.  Briggs.  58  W.  Va.  291,  52  S.  B. 
218.  But  It  is  not  open  to  the  objection  made 
by  counsel  for  failure  to  Insert  the  element 
of  reasonable  doubt  In  the  consideration  of 
the  evidence  by  the  jury.  This  ought 'not 
be  omitted;  but  it  Is  not  ground  for  reversal. 
Point  12,  State  v.  Robinson,  20  W.  Va.  714, 
43  Am.  Rep.  799.  And  other  Instructions 
presented  this  matter  to  the  Jury.  Though 
not  objected  to,  we  are  asked  to  aay  that 
State's  Instruction  8  is  bad  In  not  telling  the 
Jury  tbey  must  believe  "from  the  evidence." 
For  myself  I  would  hesitate  to  condemn  It 
It  Is  commented  upon  In  State  v.  Sbeppard. 
But  It  can  be  corrected  on  a  future  trial. 
Tbe  accused  was  refused  his  Instruction  1. 
We  see  no  objection  to  It,  but  hardly  thiuk  Its 
refusal  error,  because  Its  statement  of  law  un- 
der tbe  facts  is  covered  by  No,  S.  These  In- 
Rtructiona  Involve  no  law  necessary  to  be  dis- 
cussed here.   They  bear  on  well-known  law. 

Instruction  2  for  defense,  refused.  There 
was  evidence  that,  In  a  quarrel  between  Bar- 
rlck  and  Detwller,  Detwiler  told  Barrlck  that, 
If  it  had  not  been  for  Barrlck,  he  (Detwller) 
would  not  have  been  In  the  blacksmith  shop 
where  tbe  ofTense  was  alleged  to  have  oc- 
(.-urred,  to  which  Barrlck  replied.  "Ob!  you 
know  we  are  all  guilty."  The  Instruction 
told  the  jury  that  Barrlck's  statement  that 
all  were  guilty  "could  not  be  considered"  as 
allowing  Detwiler's  guilt,  unless  he  at  the 
time  admitted  guilt.  It  took  from  the  Jury 
tbe  power  to  weigh  this  evidence  to  say  what 
its  weight  was,  as  Detwller  made  no  reply 
to  what  BarrtdE  said.  The  Inatrnctlon  is 
Qot  good. 

Instructloa  7.  asked  by  defendant,  says 
that  if  the  prosecutrix  did  voluntarily,  and 
with  the  same  intent  that  actuated  the  de- 
fraidant.  or  directly  or  Indirectly  consented 
to  commit  the  act  of  sexual  Intercourse  with 
tbe  defendant,  then  such  sexual  Intercourae 
would  not  be  rape.  This  Instruction  Is  bad. 
What  is  the  meaning  of  tbe  words  "or  direct- 
ly or  indirectly"?  Do  they  refer  to  tbe  ques- 
tion whether  the  prosecutrix  was  Intoxicated? 
The  instruction  is  vague.  Besides,  I  think 
tbe  real  body  of  It  covered  by  defendant's 
No.  8.  Defradant's  instruction  11,  refused, 
asserts  the  proposition  that  evidence  as  to  the 
chastity  of  the  prosecutrix  would  go  to  afCect 
both  her  credibility  as  a  witness  and  as  af- 
fecting the  question  of  the  probability  of  the 
Intercourse  being  voluntary  or  agaiuist  her 
will.  The  law  Is  clear  that  evidence  may  be 
given  by  tbe  accused  ta  show  the  unchastlty 
of  the  iffoaecntrlx  before  the  alleged  rape, 


or  that  8be  was  a  oommon  prostitute,  because 
It  tends  to  repel  tbe  charge  that  tbe  act  wuh 
against  her  will,  and  proper  for  the  consider- 
ation of  the  jury  on  the  question  whether 
the  act  was  one  of  violence  or  with  her  con- 
sent But  does  it  go  further?  Can  it  be 
used  to  Impeach  the  credibility  of  the  prose- 
cutrix as  a  witness?  We  do  not  think  It  can. 
Mr.  Bishop,  in  2  Bishop,  Cr.  Proc.  8  905. 
after  saying  that  evidence  of  unchastlty  may 
be  received,  says:  "This  evidence  is  some- 
times regarded  as  properly  Impairing  her 
credibility — a  doubtful  proposition,  and  In 
some  cases  denied."  We  find  the  books  and 
cases  generally  stating  that  such  evidence  Is 
received  to  show  the  probability  of  the  wo- 
man's consent,  and  the  statement  does  not  In- 
clude credibility— does  not  say  that  It  is  ad- 
mitted to  show  Incredibility  of  the  woman  an 
a  witness.  1  Wlgmore,  Ev.  |  62.  4  Elliott 
on  Et.  §  3101,  says  It  Is  received  "as  bcnrlng 
upon  the  question  of  consent"  23  Am.  &  Eng, 
Eoc.  L.  (2d  Ed.)  870,  says  it  Is  recelve<l  "as 
bearing  on  the  probability  of  her  conKont." 
See  1  Greenl.  Er.  (16th  Ed.)  $  146  (2) ;  Smith 
V.  State,  80  Am.  Dec.  368;  Rice  v.  State  (Fla.) 
17  South.  286,  48  Am.  St  Rep.  245;  State  v. 
Reed,  94  Am.  Dec.  337.  Commonwealth  v. 
Kendall,  18  Am.  Rep.  469,  limits  It  to  show 
consent.  Now,  when.  In  the  general  run  of 
trials,  you  go  to  impeach  the  credibility,  you 
must  limit  evidence  to  general  reputation  for 
truth  and  veracity,  and  you  cannot  prove  par- 
ticular acts  of  crime.  In  some  atatee  you 
can  prove  particular  offenses,  or  general  repu- 
tation as  to  particular  offenses ;  but  our  law 
says  that  tbe  evidence  must  be  restricted  to 
general  reputation  for  truth  and  veracity. 
Uhl's  Case,  6  Grat  (Va.)  706.  As  stated  In 
Clay  V.  Robinson,  7  W.  Va.  366,  that  Is  our 
rule.  Why  should  proof  of  general  unchastl- 
ty in  a  case  of  rape  be  admitted  to  Impeach 
veracity  of  a  witness  any  more  than  proof 
that  a  witness  Is  a  common  thief  or  of  bad 
general  character  in  another  case?  As  Judge 
Lomax  said  In  Howell's  case,  6  Orat  (Va.) 
604,  it  does  not  follow,  because  a  female  Is 
unchaste,  she  may  not  tell  the  truth.  So, 
Instruction  7  Is  bad  as  applying  evidence  of 
unchastlty  to  prove  both  want  of  consent  and 
incredibility  of  the  witness. 

We  see  no  objection  to  Instruction  18,  tell- 
ing the  jury  that  no  Instruction  or  remark  of 
the  court  was  to  t>e  taken  as  Intimating  an 
opinion  on  the  evidence  or  facts.  It  Is  not 
suggested  that  tbe  court  intimated  such  opin- 
ion.  Still  the  instruction  properly  states  the 
law,  and  as  the  party  asked  it  and  Is  entitled 
to  an  Instruction  In  his  own  langua!?f.  wi' 
see  objection  to  It  It  Is  correct  In  telling 
the  Jury  that  they  were  Judges  of  the  evi- 
dence and  all  instructions  must  be  taken  to- 
gether, and  unless,  applying  them  as  tbe  law 
to  all  tbe  facts,  they  were  convinced  beyond 
reasonable  doubt  of  guilt,  tbey  must  acquit 
We  think  this  feature  Is  likely  covered  by 
Instructions  16  and  20,  and  perhaps  otheri*. 

Judgment  reversed,  and  new  trial  granted. 
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ANDBIBSON  T.  PRtNOO  tt  aL 
(Supreme  Oonrt^  ^^^^>^  We«t  Ylrginia. 

T.  JuDOMBKT— Motion  »r  Judombnt— No- 
tice. 

A  notice  of  a  motion  for  judgment,  tinder 
aathoritr  conferred  hj  section  6  of  chapter  121 
of  the  Code  of  1889  (Code  1900,  |  8780],  must 
indicate  Wltb  reasonable  certaint?  that  the  de- 
mand or  obligation,  wtiidi  It  is  proposed  to 
reduce  to  jud^ent,  ia  that  of  the  defendant; 
and,  if  it  does  not,  the  court  should  quash  it 
on  motion,  made  in  proper  time. 

2.  Same— Insufficiemct  of  Notice— Oyer  of 
instbuuent. 

Insufficiency  of  a  notice  of  a  motion  for 
•Judgment,  under  said  section,  for  the  amount 
due  upon  a  note  not  under  seal,  is  not  cnr^ 
ty  the  reading  of  the  note  as  upon  oyer  thereof 
demanded.  As  profert  cannot  be  made  nor  oyer 
demanded  of  an  unsealed  instrument,  such  a 
paper  cannot  be  made  a  part  of  the  pleadinga  in 
that  way. 

3.  Sah^-Quasbing  Notice. 

Failure  to  comply  with  the  statute  In  le- 
spect  to  the  dockettnc  o{  snch  a  notice  is  not 
caose  of  quashing  iL 

4.  Saub—Misdescbiption  in  Notice. 

If  the  person  ^ving  such  notioe  correctly 
describe  himself  therein  as  the  payee  of  the  note, 
the  word  "assignee,"  added  to  his  signature  to 
the  notice,  may  be  igniured  as  a  mere  misdescrip- 
tion of  the  person,  not  of  the  note,  and  will  not 
sustain  an  exception  on  the  ground  of  yariance. 
6.  Sake. 

Such  addition  does  not  rltiate  the  notice 
or  preclude  Judgment  in  favor  of  the  plaintiff 
in  the  capacfty  accorded  him  in  tbe  body  of  the 

notice. 

(Syllabus  bj  the  Court) 

Appeal  from  Clrcalt  Conrt.  l!yier  County. 

Action  b7  P<  H.  Anderaon  agttinst  E.  B. 
Prince  and  otbeni.  Judgment  for  plaintiff, 
And  defendant  A.  T.  Smith  bringa  error. 
Reversed,  and  Judgment  rendered  for  plain- 
tiff in  error.  ' 

J.  0.  McClner,  for  plaintiff  in  err<v.  J.  H. 
Striclcling,  for  defendant  in  error. 

POFFENBASOER,  J.  In  the  circuit  court 
of  Tyler  county,  P.  H.  Anderson  recovered  a 
Judgment,  on  motion,  after  notice,  against  A. 
T.  Smith,  for  the  sum  of  td76.23,  with  in- 
terest, to  which  Judgment  Smith  obtained  a 
writ  of  error. 

The  debt  is  evidenced  by  a  promissory 
note,  reading  as  follows :  "Friendly,  W.  Va., 
April  Ttb.  1904:.  Ninety  days  after  date  I 
promise  to  pay  to  the  order  of  P.  H.  Ander- 
son, nine  hundred  fifty-four  dollars.  $054.00. 
Value  received  negotiable  and  payable  at 
with  interest  The  First  National  Bank  of 
Friendly,  W.  Va.  Ed.  R.  Prince."  The  fol- 
lowing indorsement  appears  on  the  bade  of 
It:  "A.  T.  Smith."  On  the  face  of  It  the 
following  memorandum  la  stamped:  "July 
«,  1904,  Friendly  W.  Va.,  protested  for  non- 
payment" 

Endeavoring  to  proceed  under  section  6 
of  cliapter  121  of  tbe  Code,  the  plaintiff 
caused  tbe  followliq:  notice  to  be  aerved  on 
Smith: 


'rro  Ed  R.  Prince  and  A.  T.  Smltti:  Ton 
are  hereby  notified  that  I  will  move  tbe  cir- 
cuit court  of  Tyler  county  on  the  9th  day 
of  August  being  the  first  day  of  tbe  next 
regular  term  of  said  Circuit  Court,  for  Judg- 
ment against  you  for  the  sum  of  nine  hun- 
dred fifty-four  dollars  ($954),  with  interest 
thereon  from  the  7th  day  of  April,  1904. 
protest  fees  $1.25,  and  costs  of  such  motion 
on  a  certain  note  In  writing  executed  by 
you,  Ed  R.  Prince,  on  the  7th  day  of  April, 
1904,  and  payable  to  me,  ninety  (90)  days 
after  the  date  thereof,  the  date  being  the 
day  and  year  last  herein  named,  and  in  the 
sum  of  nine  hundred  fifty-four  dollars  ($964) 
with  interest  from  its  date,  negotiable  and 
payable  at  the  First  National  Bank  of 
Friendly,  W.  Va.  At  which  time  and  place 
you  may  attend  and  show  cause  against 
such  motion  If  you  can.  Respectfully,  P.  H. 
Anderson,  Assignee."  On  the  lOtb  day  of 
August  1904,  tbe  notice  was  docketed,  and 
on  tbe  17th  day  of  the  same  month.  Smith 
appeared  and  moved  to  quash  the  notice, 
charging  against  it  Insufficiency  la  law.  Tbe 
order  recites  that  before  so  moving  he  craved 
oyer  of  the  note  and  had  the  same  read  to 
him.  The  court  overruled  the  motion,  and 
the  defendant  pleaded  that  he  did  not  owe  the 
note  and  protest  fee,  for  the  amounts  of 
which  the  plaintiff  demanded  Judgment,  and 
Issue  having  been  Joined,  the  case  was  con- 
tinued until  August  19,  1904,  when  the  par- 
ties waiving  a  Jury,  the  court  heard  the  evi- 
dence and  rendered  the  Judgment  complained 
of.  No  service  of  the  notice  on  Prince  hav- 
ing been  returned,  the  order  of  August  17th 
recites  abatement  of  tbe  action  aa  to  him. 
As  the  notice  fails  to  connect  Smith  with  the 
note  otherwise  than  to  apprise  him  of  an 
intention  to  take  Judgment  against  him  on 
it  the  motion  to  quash  should  have  been  sus- 
tained. It  does  not  aver  that  it  Is  his  note 
or  that  he  signed,  made  or  Indorsed  It.  or 
indicate  how  be  became  liable  to  Anderson 
by  reason  of  It 

It  Is  unnecessary  to  repeat  here  what  has 
been  so  often  said  about  the  liberality  with 
which  the  courts  treat  a  proceeding  by  mo- 
tion under  the  statute  above  motioned.  It 
suffices  to  refer  to  the  decisions.  Bee  Knox 
V.  Homer,  68  W.  Va.  136,  61  S.  B.  979 ;  (boun- 
ty Court  V.  MiUer.  34  W.  Va.  791,  12  8.  E. 
1078;  Shepherd  v.  Brown,  30  Va.  13,  3  a  W. 
186 :  Board  v.  Parsons,  22  W.  Va.  308 ;  White 
V.  Sydenstrlcker,  6  W,  Va.  46 ;  Booth  v.  Kln- 
sey,  8  Grat.  (Va.)  560;  Segonlne  v.  Auditor. 
4  Munf.  (Va.)  398 ;  Lemolgne  v.  Monlgomery. 
6  Call  (Va.)  528;  Drew  v.  Anderson,  1  Call 
(Va.)  51;  Cookes  v.  Bank,  1  Leigh  (Va.)  433; 
Graves  v.  Webb,  1  Call  (Va.)  448;  St^toe  v. 
Auditor,  8  Rand.  (Va.)  221.  According  to  all 
these  authorities,  tbe  purpose  of  the  notice 
ia  to  acquaint  the  defendant  with  the 
grounds  on  which  he  Is  proceeded  against 
and  must  be  so  plain  that  he  cannot  mistake 
tbe  object  of  tbe  motion.  In  proceeding  by 
notice  tbe  formalltiea  of  summons,  rulea^ 
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and  dedaratloiu  are  dUpraued  with.  Tlie 
notice  takes  the  place  of  tbe  atunmoiia  and 
declaration.  In  Shepherd  r.  Brown,  Judge 
Orem  treati  It  as  a  pleading.  So  regarded, 
It  Bhonid  Indicate  with  reasonable  certainty 
vpoa  what  obligation,  dunand,  or  account 
ju^ment  Is  sought;  and,  to  say  that  It  must 
show.  In  Bome  Intdllgent  way,  that  tbe  de- 
mand or  obligation,  which  It  Is  proposed  to  re- 
duce to  Jndgmmt,  is  that  of  the  defendant,  Is 
to  require  bat  little  of  the  plaintiff,  and  give 
the  def  adant  fibe  least  protecUon  tiiat  la  con- 
■isteat  with  safety  to  his  Interests.  Bscape 
from  this  difficulty  la  attempted  by  reliance 
upon  the  recital  of  the  demand  of  oyer  of 
the  note.  On  the  authority  of  Meredith's 
Adm'r  T.  DuTal.  1  Hunt  (Ta.)  77,  Vanmatre 
V.  Giles,  1  Bob.  (Ya.)  84a  Jarref  s  Adm*rs  t. 
Jarret,  7  Leigh  (Va.)  91,  and  Thompson's 
Ez'rs  T.  Boggs,  8  W.  Ya.  70,  It  Is  ctmtoided 
tiiat  the  reading  of  the  note  made  It  a  part  of 
the  notice,  and  was  tantamount  to  an  amend- 
ment This  position  is  untenable  *Trofert 
cannot  be  made  nor  oyer  demanded  unless 
the  dedaratlon  avers  a  sealed  InBtmment'* 
Blley  T.  Tost,  68  W.  Ya.  213,  02  S.  B.  41,  1 
Lh  B.  A.  (N.  &)  777.  In  all  tiie  cases  above 
moitloned  the  actions  were  predicated  on 
sealed  taistnunenti.  The  reading  of  the  not^ 
cm  oyer  demanded,  did  not  make  It  a  part 
of  the  notice. 

Other  asstgnmoita  of  error  are  as  follows : 
(1)  Failure  to  return  tbe  notice  to  the  office 
of  the  clerk  of  the  circuit  court;  (2)  failure 
to  docket  the  notice  before  the  oommencemeot 
of  tbe  term;  (3)  failure  to  docket  it  on  the 
9th  day  of  August  UM,  tiie  day  designated 
for  the  making  of  the  motion,  and  docket- 
ing it  on  the  10th  day  of  August;  (4)  Tarl- 
anoe  between  the  notice  and  the  note  pro- 
duced In  the  descr^on  of  the  payee;  ^) 
omission  to  describe  the  plaintiff  as  assignee 
In  the  order  of  August  10th;  (6)  roidltion 
of  Judgment  to  favor  of  *'P.  H.  Anderson"  to- 
Btead  of  "P.  H.  Anderson,  Assignee";  <7) 
failure  of  the  Judgment  to  follow  the  notice 
by  omitting  to  describe  the  i^lntiff  as  as- 
signee. For  the  first  there  la  no  basis.  The 
record  shows  the  notice  was  filed  In  tiie 
deric'a  office  more  than  20  days  before  tbe 
date  named  In  It  for  the  making  of  the  mo- 
tion. If  the  second  and  third  are  Irregulari- 
ties, they  were  waived  by  failure  to  ask  a 
continuance.  They  constitute  no  ground  for 
abatement  or  the  quashing  of  the  notica 
Knox  T.  Homer,  58  W.  Ya.  186,  51  B.  IL  079. 
Addition  of  tbe  word  "Assignee"  to  tiie  sig- 
nature of  Anderson  in  the  notice  could  not 
have  misled  the  defendant.  In  view  of  the 
allegation  In  tiie  notice  that  the  note  on  which 
Judgment  would  be  asked  had  been  executed 
by  Ed.  B.  Prince  and  made  payable  to  An- 
derson, Smith  must  have  known  tbe  plain- 
tiff, by  the  use  of  the  wcvd  "Assignee,"  had 
mnely  mlsdescrlbed  himself.  He  could  not 
have  been  both  payee  and  asdgnee.  At  any 
rate,  tbe  use  ot  that  w<«d  did  not  mtedescribe 
the  note.  Nor  can  we  si^  tbe  platotifl  sued 
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U  assignee^  for  there  Is  no  aUegatltm  In  the 
notice  that  he  held  tiie  note  as  assignee. 

For  the  error  hereinbefore  noted,  the  judg- 
ment must  be  reversed,  the  notice  quashed, 
the  motion  dlamlssed,  and  Judgment  ren- 
dered here  In  favor  of  the  plaintiff  In  er- 
ror tor  hla  costs,  both  In  this  court  and  in 
tile  court  below,  all  of  which  will  be  certi- 
fied. 


JOND8  V.  HABHBB. 

(Sapreme  Goart  of  Appeals  of  West  Ylrclnla. 

Nov.aJ,  1906.) 

1.  Appeal— Record — Bill  or  Bxceptions. 

A  bill  of  exceptions  to  the  opinion  of  a 
county  conrt  onder  section  48,  c.  S9,  Code  1006. 
Is  a  part  of  the  record  if  the  record  shows  tiiat 
ths  blU  was  signed  by  tiie  conmiissionerB,  or  a 
majority  of  them,  at  the  same  term  of  court 
at  which  tbe  trial  took  place,  although  the 
record  fsils  to  show  that  the  bill  was  other- 
wise noted  thereon. 
Z  Samb. 

Under  section  0,  c  131,  Code  1906,  a  bUI 
of  exceptioDa  signed  by  a  judge  in  vacation 
within  80  days  after  the  adjoamment  of  the 
term  is  not  a  part  of  tbe  record  unless  the  Judge 
also  certified  the  bill  and  the  order  certifying 
it  was  recorded. 

[Ed.  Note.— For  eases  In  point  see  Cent.  Dig. 
vol.  S,  Appeal  and  Bmr.  ff  2406.] 

(Syllabas  by  tbe  Goart) 

Error  to  Circuit  Court,  Harrison  County. 

From  an  order  affirming  the  appointment 
of  Harvey  W.  Harmer  as  administrator  with 
will  annexed,  Isabella  Jones  brings  error. 
Affirmed. 

Haae  Morgan,  for  plabitifl  In  mw.  John 
Baasel,  for  defoidant  In  error. 

COX,  J.  Isabella  Jones,  plahitlff  In  error, 
ctmiplalns  of  an  order  of  the  circuit  court  of 
Harrison  county  sffinntng  the  actitm  of  the 
county  court  of  that  county  In  confirming  the 
appointment  of  Harvey  W.  Harmer  aa  admin- 
istrator with  the  will  annexed  of  Bobert  3. 
Criss,  deceased,  made  1^  the  clerk  of  that 
court  In  vacation,  and  In  refusing  to  appotot 
her  as  the  personal  representiUive  of  Bobert 
J.  CrlSB.  She  dalms  that  Bobert  J.  Crlss, 
of  said  county,  died  on  April  8,  1000,  owning 
personal  estate^  and  leaving  surviving  a  wid- 
ow, and  George  J.  Criss,  bis  only  son  and 
heir  at  law;  that  on  May  1,  1006,  George  J. 
Crlsa,  the  son,  died  Intestate,  leaving  sur- 
viving him  plaintiff  in  error  and  otiier  col- 
lateral kindred,  hie  only  heln  at  law ;  that 
the  widow  of  BiAert  J.  Orlss  waived  her 
rl^t  to  admlnlst«';  that,  as  heir  at  law  and 
distributee  of  the  ratato  of  George  J.  Criss. 
plaintiff  In  error  Is  also  distributee  In  his 
right  of  the  estate  of  Robert  J.  Criss ;  that 
the  appolntmoxt  of  Harvey  W.  Harmer  as 
administrator  was  made  the  clerk  within 
80  days  atta  the  death  of  Rol>ert  J.  Orlss; 
that  plaintiff  In  error  made  application  for 
appointment  as  personal  representative  of 
Bobert  J.  Crlss  to  said  derk  wltiiln  SO  days 
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after  the  death  of  said  Oriss,  and  tbat  ber 
application  was  refneed. 

At  the  threshold  of  this  case  the  question 
firlses  whether  or  not  there  is  a  bill  of  ex- 
ceptions making  the  facta  upon  which  the 
county  court  acted  a  part  of  the  record. 
Without  the  facts,  there  Is  no  error  apparent 
In  the  action  of  the  county  court,  or  In  the 
order  of  the  circuit  court  affirming  that  ac- 
tion. The  appeal  to  the  circuit  court  was 
under  section  47,  c.  89,  Code  1906.  Section 
48  of  that  chapter  provides  for  a  bill  of  ex- 
ceptions to  be  signed  by  the  commlssloneni 
holding  the  court,  or  a  majority  of  them,  and 
for  mandamus  In  case  of  refusal.  If  this  sec- 
tion !b  the  only  authority  for  a  bill  of  ex- 
ceptions In  the  cases  motioned  In  section 
47,  then  no  provision  is  made  for  the  signing 
of  a  bill  In  vacation  by  the  commissioners. 
No  authority  for  the  signing  of  a  bill  In  vaca- 
tion being  given  by  that  section,  under  Its 
provisions  the  bill  referred  to  must  be  made 
and  signed  in  term.  Telegraph  Co.  v.  Hob- 
son  &  Son,  10  Grat  (Va.)  122;  Winston  v. 
Giles,  27  Grat  (Va.)  680;  Welty  v.  Campbell, 
Judge,  etc.,  87  W.  Va.  797,  17  S.  H.  812; 
Richmond  v.  Henderson,  48  W.  Va.  889,  87  S. 
E.  653  ;  3  Cyc.  38.  If  it  appeared  from  the 
record  that  the  bill  was  signed  at  the  term 
at  which  the  trial  was  had,  that  would  be 
sufficient  to  make  the  bill  a  part  of  the  rec- 
ord without  any  other  order  making  it  so, 
because  the  statute  says.  In  substance,  that. 
If  the  bin  states  the  truth.  It  shall  be  signed 
by  the  commissioners,  and  that  the  same 
shall  be  a  part  of  the  record.  Under  this 
provision  the  record  must  at  least  show  a 
signing.  In  this  case  a  tdllj  or  what  pur- 
ports to  be  a  bin,  of  exceptions  signed  by 
two  commissioners  la  copied  in  the  printed 
record.  Appended  to  this  is  the  following: 
"A  copy.  Attest:  Charles  F.  Holden,  Clerk 
of  the  County  Court  of  Harrison  County, 
West  Virginia."  There  is  nothing  in  tlie 
record  to  show  that  the  bill  was  signed  In 
term  by  the  commissioners.  On  the  other 
hand  the  record  falls  to  show  that  there  was 
any  session  or  term  of  court  on  July  22, 
1905,  the  day  the  bill  was  signed  by  two 
commissioners.  The  order  of  the  county 
court  confirming  the  appointment  by  the 
clerk  of  the  defendant  in  error  as  adminis- 
trator was  made  by  the  county  court  In 
session  on  July  14,  1005.  No  continuance  of 
the  term  beyond  that  day  Is  shown.  On  that 
day  the  plaintiff  in  error  was  granted  leave 
to  file  a  bill  of  exceptions  within  10  days. 
Bight  days  thereafter  the  bill  of  exceptions 
in  this  case  purports  to  have  been  signed 
by  two  commlss'oners.  The  record  wholly 
falling  to  show  that  the  bill  of  exceptions 
.  was  signed  In  term,  we  must  treat  It  under 
the  facts  appearing  as  signed  In  vacation. 
Looking  alone  to  section  48,  the  bill  cannot 
be  treated  as  part  of  the  record. 

Section  9,  c.  131,  Code  1900,  might  be  In- 
rokod  to  aid  this  bill.  This  section  pro- 
Tides  for  the  BlgDlng  of  bllla  of  exception  in 


vacation  in  certain  cases  within  30  days 
after  the  adjournment  of  the  tenn.  With- 
out here  deciding  that  this  sectltm  applies  to 
bills  of  exceptions  In  a  cotmty  court,  we  can 
say  that,  if  It  Is  applicable,  the  bill  here  in 
question  Is  not  saved  by  Its  provisions.  If  this 
section  applies,  then  its  provisions  must  have 
been  complied  with.  This  section  says:  "The 
court  may.  In  vacation,  within  thirty  days 
after  the  adjournment  of  the  term,  make  up 
and  sign  any  bill  of  exceptions  and  certify  the 
same  to  the  clerk  of  the  court,  who  shall  en- 
ter it  upon  the  order  book  of  such  court" 
Where  the  Judge  makes  up  and  signs  a  bill 
of  exception  in  vacation.  It  must  also  be 
certified  to  the  clerk,  whose  duty  it  is  to 
enter  It  upon  the  order  book.  There  is  no 
order  in  vacation  or  otherwise  by  the  com- 
missioners of  the  county  court,  or  either  of 
them,  certifying  the  bill  of  exceptions  to 
the  clerk  of  that  court,  and  no  entry  of 
such  an  order  of  record.  Without  such  or- 
der certifying  the  blU,  and  its  ^try  of  rec- 
ord, the  bill  is  not  a  part  of  the  record  un- 
der the  provisions  of  section  0,  c.  131.  Wdls 
V.  Smith,  49  W.  Va.  79,  38  S.  B.  547;  Ketter- 
man  v.  Railroad,  48  W.  Va.  606,  37  S.  B. 
683;  Craft  v.  Mann,  46  W.  Va.  478.  33  S.  E. 
260;  Bank  v.  Wetzel,  58  W.  Va.  1.  50  S.  B. 
886.  The  mere  attratation  of  the  clerk  that 
the  bill  is  a  copy  is  not  sufficient  The  order 
certi^lng  must  be  by  the  court  or  Jndge 
signing  the  bill,  and  be  entered  on  the  or- 
der book  by  the  clerk. 

For  want  of  a  bill  of  exceptions  which  is 
a  part  of  the  record,  we  cannot  examine  the 
facts,  and  the  order  complained  of  does  not 
appear  to  be  aroneana.  It  te  tberefne  af- 
firmed. 


TOWN  OF  FULTON  v.  NORTEMAN. 

(Supreme  Court  of  Appeals  of  West  Yirsinia. 
Not.  20,  1906.) 

1.  HUNIOIPiX  OOBPOUTIOKa-OBnniAlVCES- 
UWJTTBT  DlBCBimBATIOH. 

To  be  valid,  mnnicipal  ordinances  most  be 
free  from  Bucb  vices  as  discrimination  against 
the  sale  or  use  of  articlM  of  lawful  trade, 
merely  on  the  ground  of  the  place  of  their  pro- 
duction, as  well  as  promotive  of  the  purpose* 
for  which  the  power  to  pasa  and  enforce  than 
has  been  delegated  by  the  Legiskitate,  «r  la  ln> 
herently  possessed. 

TBd.  Note.— For  cases  In  point,  see  Oent  Dig. 
vol.  86,  Municipal  Corporations,  H  SM-SSC] 

2.  Same  ~  Manutactdu  of  FKanLizEBS— 
UsB  or  Deao  Anihau. 

A  municipal  ordinance,  declaring  it  onlav- 
ful  for  any  person  to  bring  into  the  town,  the 
authorities  of  which  passal  It,  tiie  carcass  or 
dead  body  (or  any  portion  thereof)  of  any  ani- 
mal intended  for  burial,  cremation,  or  manu- 
facture Into  fertiliser  of  any  kind,  and  fax  any 
person  to  bnzy,  cremate  or  manuCactnre  into 
fertilizer,  or  cause  to  be  buried,  cremated,  or 
manufactured  into  fertiliser,  any  such  carcass, 
dead  body,  or  a  portion  thereof,  so  brought  in, 
and  for  any  person  to  receive  snch  a  carcass  or 
dead  body  within  the  town,  but  not  prohibiting 
the  brining  in  of  such  carcass  or  dead  bodies 
for  oth«  pnrpoMB,  nor  maldng  it  unlawful  to 
manufacture  fertiliser  In  the  town  from  sncb 
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materials,  dlserlmlnatea  against  valaable  arti- 
cles uMd  in  lawful  trade  and  bnaiiiew,  on  the 
KTOund  of  location  with  reference  to  monicipai 
lines.  In  M  far  a*  it  forbids  importation  thereof 
for  the  purpose  of  manafactore  into  fertilizer, 
and  Is,  therefore,  void  to  the  extent  aforesaid, 
aithoogli,  but  for  anch  diacrimination,  it  might 
be  valid  aa  an  ordinance  pnnnotlTe  or  protacfive 
of  health  and  restrictive  of  an  injnrlons  and 
oifensive  tnnaaction,  pnrsuit  or  busmess. 
(SylUnu  bj  the  Court) 

Error  to  Circuit  Court,  Ohio  Countr. 

Action  by  the  town  of  Fulton  against  Wll- 
11am  Norteman.  Jndgm^t  for  plalntlft,  and 
defendant  brings  error.  Beversed. 

Caldwell  &  Caldwell  and  Dorener  ft  Ftck- 
eiavn^  tor  plalntlfC  In  oror.  James  W.  Bw- 
taiK,  for  def  ndant  in  omr. 

POPFSINBARailR,  J.  The  question  pre- 
sented by  tiilB  record  is  whettier  or  not  an 
ordinance  passed  by  the  town  of  Fulton  is 
valid.  William  Norteman  was  convicted.  In 
tile  criminal  court  of  Ohio  county,  on  a 
darge  of  having  violated  it  The  circuit 
court  of  that  county  affirmed  the  judgment 
on  a  writ  of  error.  Tbls  court  granted  a  writ 
of  eETor  to  tbe  two  Judgments  aforeMld. 

The  material  sections  of  tbe  ordinance 
read  as  follows: 

"Section  1.  It  sball  be  unUiwfn]  fior  any 
penKm  to  bring  into  the  town,  the  cansss  or 
dead  body  (or  any  portion  thereto  of  any 
animal  intended  for  bnrlal.  cremation  or  man- 
nfactnre  Into  fertilise:  of  any  Idtnd. 

"Sec.  2.  It  shall  be  onlawfnl  for  any  po^ 
son  to  bury,  cremate  or  manufacture  into 
fertiliaOT,  <ff  to  cause  to  be  buried,  cremated 
or  manufactured  into  fertliizer  within  tiie 
■aid  town,  any  carcase  or  dead  body  men- 
tioned In  Section  i  of  this  ordinance,  or  any 
portion  ct  sncdi  body. 

"Sec.  8.  It  shall  be  unlawfol  for  any  per 
son  to  receive  within  the  town  any  carcass 
or  dead  body  mentioned  In  Bectioo  1  of  llila 
ordinance,  ot  any  portion  of  sa&l  carcass. 
In  any  prosecntlon  under  this  section,  if  the 
delivery  of  such  carcass  or  portion  thereof 
at  any  fertHiser  plant  be  proved.  It  shall  be 
presumed  that  it  was  permitted  by  the 
ownurs  and  opoators  of  such  plant  and  eadi 
of  fliem,  unless  it  appear  that  such  person 
did  not  know  or  sneiMct  any  such  delivery, 
or  that  be  aideavored  to  prevent  it  and  gave 
prompt  notice  ttiereof  and  full  Information 
to  the  mayor  before  the  prosecution." 

The  material  parts  of  an  agreed  atatonent 
of  facts  filed  In  the  case  read  as  follows: 
**tt  is  fnrther  agreed  that  said  defendant, 
Wm.  Norteman,  did,  on  the  16th  d^  of  May, 
190S,  in  violation  of  said  ordinance,  bring  in- 
to aald  town  portions  of  a  carcass,  or  carcas- 
ses, or  dead  body  or  dead  bodies  of  animals. 
Intended  for  manufacture.  It  is  farther 
agreed  that  Wm.  Norteman,  the  defendant, 
was,  on  Oie  day  last  aforesaid,  In  Uie  employ 
of  tiie  Wheeling  Butdios'  Association,  which 
association  (^lerated  on  said  last-named  date, 
and  for  a  long  time  prior  ttiereto,  in  the 


town  of  Fulton,  a  fertiliser  plant;  tiut 
said  aBBodatton  was  incorporated  under  the 
laws  of  tiie  state  for  the  purpose  of  manu- 
facturing fertiliser ;  that  dead  bodies  of  ani- 
mals were  used  as  necessary  ingredients  in 
said  ferttllser;  that  said  Norteman  brought 
into  said  town  on  sfild  day  portions  of  a 
carcass,  or  carcosses,  or  dead  body  or  dead 
bodies  of  animals  to  be  mancfactured  Into 
fertllizor  In  said  town  by  the  said  Wheeling 
Butchers'  Association,  wblch  said  dead  bodies 
of  animals  were  necessary  for  tiie  conduct  of 
said  business  as  aforesaid;  and  that,  In 
order  to  reach  the  said  plant  of  the  said 
butchers'  sssodatiim  It  was  necessary  for 
said  William  Norteman  to  pass  into  the  said 
town  of  Fulton.  The  purpose  of  this  agreed 
state  of  facte  on  at^ml  to  tiie  criminal 
court  la  to  have  tiie  validity  of  said  ordi- 
nance tested  and  adjudicated  by  said  court** 
The  ordinance  took  effect  on  tiie  IStii  day  of 
May,  1906,  and  on  tiie  next  day  Norteman 
violated  it,  and  these  proceedings  immediate- 
ly followed. 

In  preeeiiting  the  case,  cotmsd  for  the 
plaintiff  In  error  discuss,  at  considerable 
length,  the  law  relating  to  tin  powers  of  mu- 
nicipal corporations  to  abate  nuisances  and 
the  requisites  of  procedure  In  the  ezerdse  of 
sndi  power;  bat  the  consideration  of  the 
validl^  of  this  ordinance  does  not  seem  to 
Involve  extensively  legal  prindples  of  that 
kind.  The  ostensiUe  purpose  of  the  ordi- 
nance is  not  to  suppress  the  business  of 
manufactorli^  fertilizer  In  the  town,  nor 
does  it  provide  for  abatanent  of  the  fertlllset 
plant  which  the  agreed  statonent  of  facte 
shows  Is  In  (Operation  In  the  town.  Further- 
more, tiie  ordinance  Is  not  suflSciently  broad, 
elthw  In  tile  terms  i»wd  or  In  the  spirit 
thereof,  to  prevent  or  abate,  as  a  nuisance,  the 
transportation  of  osrpnssns  ot  dead  animals 
aloiv  the  streets.  It  merely  Inhlbite  tite 
bringing  Into  the  town  of  such  carcasses 
from  b^ond  Ito  limits,  and  the  burial,  cre- 
mation, and  mannf&ctnre  Into  fertlllEer  of 
carcasses  brotq;tat  in  from  tiie  outeide.  The 
most  that  can  be  said  of  It  Is  tbat  it  in- 
hlbite the  bringing  in  of  such  articles  for 
any  of  tiie  three  purposn  named,  and  this 
Inhibition  extends  to  citizens  and  residente 
as  well  as  to  nonresidentB.  Umited  and  re- 
strained to  Ite  operation  to  this  extent,  Ite 
object  can  hardly  be  said  to  be  the  siq^res- 
si(m  of  any  business  as  a  nuisance.  It  might 
be  better  described,  as  regards  ito  object,  as 
on  OTdlnonce  passed,  under  the  general  pow- 
er, given  In  the  diarter,  to  prevent  injury  or 
annoyance  to  the  public  or  individuals  from 
anything  dangerous,  ottauAYB,  or  unwhole- 
some, for  the  purpose  of  cnrtallliv  or  limit 
Ing  a  practice  which  the  council  deans  of- 
fensive and  unwholesome.  It  does  not  pro- 
hibit generally  the  brlngb^  In  of  the  car- 
casses of  dead  animals-  They  may  be  hauled 
through  the  streete  frmn  one  side  of  the 
town  to  another  and  deposited  beyond  Ite 
Ilmlte,  or  brought  in  for  any  purpose  other 
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than  tboBe  of  Irarrlog,  cr«natine,  and  mann- 
factaring  them  Into  fertilizer.  Owing  to  tfa« 
peculiarity  of  this  ordinance.  In  respect  to 
the  object  thereof,  as  Indicated  by  Its  terms, 
the  determination  of  the  question  presented 
necessitates  a  rather  extensive  inquiry  into, 
and  careful  consideration  of,  the  l^al  prin- 
ciples Involved.  The  declslona  are  nnlform  to 
the  effect  that  ordinances  mast  not  be  op- 
pressive, nor  In  restraint  of  trade,  nor 
against  common  right.  They  must  be  Impar- 
tial and  general  In  operation.  A  further  re- 
striction la  that  the  vesting  In  an  officer  w 
tribunal  of  power  to  act  arbitrarily  or  ca- 
priciously, In  giving  or  withholding  permis- 
sion to  use  pn^ierty  in  any  lawful  manner,  or 
to  carry  on  a  busloeas  or  occupation.  Is  not 
within  the  competency  of  a  municipal  corpo- 
ration, althou^  It  may  have  the  power  of 
regulating  the  use  of  the  property  or  the 
pnrsult  of  such  business  or  occupation. 
Smith  Mnnlclpal  Corporations,  |  S26 ;  21  Am. 
ft  Eng.  Bncy.  Law,  983,  988.  Host  of  these 
limitations  are  generally  sped  fled  by  the 
courts  and  law-writers  as  mere  Elements  of 
onreasimableness ;  but,  In  the  final  aiq;>o- 
sltlon  of  most  of  the  cases  arising  under  ordi- 
nances which  are  held  to  be  void,  the  con- 
clusions are  that  the  ordinances.  In  their 
operation  and  effect,  go  entirely  beyond  mere 
abuse  of  discretionary  power  and  violate 
some  l^al  right,  or  contravene  some  prin- 
ciple of  public  policy.  There  la,  however,  a 
class  of  cases  In  which  ordinances  have  be&x 
overthrown  apparently  on  the  grondd  of  mere 
abuse  of  discretionary  power.  Hen  It  seems 
to  me  to  be  entirely  proper  to  say  the  ground 
of  the  decision  Is  unreasonableness  of  the 
ordinance.  Thus,  In  Ford  v.  Standard  Oil 
Company,  32  App.  DIv.  696,  58  N.  T.  Snpp. 
48,  an  ordinance,  relating  to  the  Inspection 
of  oil  by  the  sealer  of  weights  and  measures, 
which  permitted  him  to  charge  for  such 
services  of  Inspection  8^  per  cent,  of  the 
entire  value  of  the  oil  Inspected,  and  imposed 
no  restrictions  upon  him  and  prescribed  no 
rules  for  the  regulation  of  his  conduct,  was 
held  to  be  nnrcasmable  and  oppressive.  The 
power  of  the  dty  of  Auburn  to  cause  oil  to  be 
Injected  and  to  Chai^  a  fee  for  the  service 
was  undoubted,  bat  the  mode  of  the  exercise 
of  that  power  was  such  as  to  amount  to  an 
abuse  of  the  discretion  vested  In  the  mu- 
nicipality by  the  statute.  It  required  no 
more  trouble  and  expense  to  test  1,000 
barrels  of  oil  than  to  test  1,  but  the  ordi- 
nance made  the  cost,  in  the  one  case,  only  a 
few  cents,  and.  In  the  othor,  a  large  amount 
of  money.  In  Buffalo  t.  Baking  Co.,  39  App. 
DIv.  482,  57  N.  T.  Snpp.  847.  an  ordinance 
providing  that  all  bread  baked  and  sold,  or 
offered  for  sale,  by  licensed  bakers  in  the 
city,  should  be  made  Into  loaves  weighing  1^ 
pounds,  and  Imposing  a  penalty  for  Its  vio- 
lation, was  held  to  be  an  unreasonable  exer- 
cise of  police  power  and  an  unwarrantable  In- 
terference with  the  rights  of  Indivldnals  m- 
gaged  in  tradflb    The  dty  authorities  bad 


power  to  r^^ate  the  sale  of  bread,  but.  In 
the  exercise  of  that  power,  th^  had  inter- 
fered with  the  business  of  manufacturing  ami 
selling  bread  in  respect  to  a  matter  which 
did  not.  In  any  d^ee,  affect  the  pet^Ie  in- 
juriously. The  ordinance  neither  corrected 
nor  prevented  any  evil,  real  or  imaginary, 
and  was  In  no  sense  boieScIal  to  the  pubUa 
Hence,  so  far  as  Its  passage  was  within  the 
competency  of  the  dty  council.  It  amounted 
to  an  unreasonable  exercise  of  its  powers. 
For  this  alone  it  would  have  be«i  declared 
void,  but;  in  the  restraint  It  laid  upon  trade. 
It  went  beyond  mere  abuse  of  discretionary 
power  and  violated  positive  law.  A  striking- 
ly similar  ordinance  was  declared  Invalid 
by  the  Supreme  Court  of  lUinols  In  Frost  v. 
Chicago,  52  N.  R  868,  1  Hun.  Corp.  Cas. 
390.  It  made  It  unlawful  to  cover  anything 
containing  fmit  offered  for  sale,  with  ai^ 
colored  netting,  or  other  material,  having  a 
tendency  to  conceal  the  true  color  or  quality 
of  the  fruit  The  court  said  it  was  imreason- 
able  and  oppressive.  The  Chief  Justice, 
delivering  the  opinion  of  the  court,  said: 
"It  wiU  be  noticed  that  the  provision  In 
quest[<»i  of  the  ordinance  does  not  make  it 
nnlawfnl  to  sell  decayed  or  unwholesome 
fruit,  or  to  practice  deception  on  the  public 
by  methods  onployed  In  padlng  or  di^lay- 
ing  It.  From  whatever  view  the  ordinance 
is  regarded.  It  Is  difficult  to  see  how  it  can 
be  of  any  public  benefit  whatever;  and 
while,  ordinarily,  that  Is  a  question  for  the 
municipal  legislature.  It  may  be  considered 
by  the  courts  in  determining  the  qoestion  of 
reasonableness.  *  *  *  It  was  shown,  and 
is  a  matter  of  common  knowledge,  that  much 
fruit  Is  shipped  and  sold  wrapped  up  in 
tissue  paper  and  in  tinfoil,  and  In  packages 
and  baskets  covered  with  wood,  all  of  which 
material  effectually  conceals  the  'true  cotor 
and  Quality'  of  the  fruit,  until  removed. 
It  would  be  as  reasonable  to  prohibit  the  one 
as  the  other.  Fruit  dealers  would  be  sub- 
jected to  unjust  and  oppressive  discrimina- 
tion by  the  aiforceramt  of  such  an  onU- 
nance."  A  great  many  wdlnances  have  be^ 
held  invalid  becaase,  in  their  (^ration,  tbey 
imposed  restraint  vfion  trader  Under  the 
power  of  r^ulation  for  ttie  acoMnpUiduncaLt 
of  some  necessary  purpose,  a  reasonable  re- 
straint of  trade  Is  allowable,  but,  when  the  j 
exercise  of  that  power  Is  merely  offldous. 
not  based  upon  a  state  of  facts  from  which 
it  can  be  aem  that  It  works  any  benefidat 
results  to  the  conununlty,  or  protects  the  i 
citizens  from  any  injury  or  evil,  the  restraint  I 
is  said  to  be  unreasonable.  This  Is  no- 
ticeable In  cases  already  dted.  Another  Il- 
lustration Is  found  in  Kosdnsko  v.  Slomberg. 
68  Hiss.  469,  9  South.  297,  12  L.  R.  A.  628,  I 
24  Am.  St  Bep.  281,  holding  as  follows :  **In  I 
the  absence  of  an  epidemic  or  other  circnm- 
stanoes  apparently  rendering  the  ordinance 
necessary  tw  the  pres^atira  of  the  public 
health,  an  mrdlnance  of  a  town  Is  void  which 
declares  It  nnlawfnl  to  biinf  therein  or  of- 
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fer  for  sale  Becond-hand  clothing,  without 
flrat  having  prodnced  satlsfactorr  proof  to 
the  mayor  that  such  clothing  did  not  come 
from  a  locality  where  contagloD  or  Infection 
was  prevailing  or  had  prevailed.  Such  an 
ordinance  Is  an  nnjnat  and  nnreasonable 
restraint  of  trade."  Other  dedslone  proceed- 
ing upon  the  same  theory,  and  coming  to  the 
like  nmcluBlcm,  might  be  dted. 

An  ordinance  Is  against  common  right 
when  it  denies  to  one  citizen  or  class  of 
citizens  what  Is  permitted  to  others,  or  Im- 
poses burdens  npon  one  person  or  class  of 
peraons,  to  which  others  similarly  situated 
are  not  subjected.  Such  ordinances  gener- 
ally relate  to  the  exercise  of  trade,  pnnnUt 
of  vocations  and  callings,  or  the  use  of  prop- 
erty. In  sncb  cases.  It  is  plain  that  the 
vice  of  the  ordinance  Is  not  unreasonnble- 
ness,  but  want  of  l^lslatlve  power.  It  Is 
unconstitutional.  It  denies  to  the  citizen 
the  equal  protection  of  the  laws.  Thus,  In 
County  of  Los  Angeles  v.  Cemetery  Asso- 
ciation, 124  Cal.  344,  B7  Pac.  153,  71  Am.  St. 
Rep.  75,  It  is  held  as  follows:  "A  county 
ordinance  making  It  unlawful  to  establish, 
extwd,  or  enlarge  any  cemetery  within  the 
limits  of  the  county,  without  first  obtaining 
permission  of  the  supervisors,  but  impliedly 
permitting  burials  In  cemeteries  already 
established,  without  restriction,  Is  both  un- 
reasonable  In  making  the  right  to  pursue  a 
lawful  avocation  depend  upon  the  arbitrary 
will  of  the  supervisors,  and  unequal  In  Its 
operation.  In  assuming  to  limit  the  unrestrict- 
ed privilege  of  burial  to  one  class  of  citi- 
zens, and  to  to  It  another  class  within 
the  same  district,  or  to  make  the  latter 
subject  to  the  arbitrary  will  of  the  super- 
visors to  grant  or  to  refuse  that  privilege. 
Such  ordinance  Is  Invalid,  and  cannot  be 
enforced  by  the  coun^."  In  Tick  Wo  v. 
HopklDS  and  Wo  Lee  v.  Hopkins,  118  U.  S. 
356,  6  Sop.  Ct  1004,  80  L.  Ed.  220,  the  Su- 
preme Court  of  the  United  States  made  the 
following  declaration  of  principles:  "A  mu- 
nicipal ordinance  to  regulate  the  carrying  on 
of  public  laundries  within  the  limits  of  the 
municipality  violates  the  provisions  of  the 
ConstituUon  of  the  United  States  if  it  con- 
fers upon  the  municipal  authorities  arbitrary 
power,  at  their  own  will,  and  without  regard 
to  discretion  In  the  legal  sense  of  the  term, 
to  give  or  withhold  consent  as  to  persons  or 
places,  without  regard  to  the  compet^cy  of 
the  persons  applying,  or  the  propriety  of  the 
place  selected,  for  the  carrying  on  of  the 
business.  An  administration  of  a  municipal 
ordinance  for  the  carrying  on  of  a  lawful 
business  within  the  corporate  limits  violates 
the  provisions  of  the  Constitution  of  the 
United  States  If  It  makes  arbitrary  and  un- 
just discriminations,  founded  on  differences 
of  race,  between  persons  otherwise  In  sim- 
ilar clrcnmatances."  In  these  cases  the  ordi- 
nance Itself  did  not  proscribe  certain  persons 
or  classes  of  persons,  by  name,  but  did  the 
almost  equivalent  thing  of  conferring  upcm 


officers  the  power  to  do  so,  and  the  court  held 
such  power  could  not  be  exercised.  The  acts 
of  the  officers,  under  the  ordinance,  were  re- 
garded as  the  acts  of  the  municipal  author-' 
Ities,  and  hence  the  ordinance  itself  was  de- 
clared to  be  vicious  and  unconstitutional; 
just  as  In  Bz  parte  Virginia,  100  U.  S.  839,  25 
L.  Ed.  676,  the  same  court  declared  that, 
"whoever,  by  virtue  of  his  public  position 
under  a  state  government,  deprives  another 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  or  denies  or  takes  away  the 
equal  protection  of  the  laws,  violates  that 
Inhibition;  and.  as  he  acts  In  the  name  of 
and  for  the  state,  and  Is  clothed  with  her 
power,  his  act  is  her  act"  In  such  cases. 
Invalidity  seems  clearly  to  be  referable,  not 
to  unreasonableness  in  the  ordinance,  but  to 
lack  of  municipal  power.  Often  statutes 
have  been  held  unconstitutional  and  void  be- 
cause discriminative  and  In  derogation  of 
common  right  Thus,  In  Welly's  Hehrs  v. 
Eamedy,  2  Yerg.  <Tenn.)  554,  24  Am.  Dec 
511,  It  is  held  that  every  i>artlal  or  private 
law  which  directly  professes  to  destroy  or 
affect  Individual  rl^^ts,  or  to  afford  remedies 
which  lead  to  similar  consequences,  Is  un- 
constitutional and  void.  See,  also.  Officer  v. 
Young,  5  Yerg.  CTom.)  820,  26  Am.  Dec.  268: 
Jones'  Heirs  v.  P^ry.  10  Yei^  59,  30  Am. 
Dec.  480;  Budd  v.  The  State.  8  Humph. 
(Tenn.)  488,  89  Am.  Dec.  189.  The  prin- 
ciples declared  In  the  foregoing  cases  were 
held  by  the  same  court  to  be  applicable  upon 
the  inquiry  as  to  the  validity  of  an  ordi- 
nance, passed  by  a  municipal  corporation 
which  resulted  In  the  following  conclusion : 
"The  municipal  authorities  of  the  city  of 
Nashville  have  no  power  under  their  charter 
to  discriminate  In  taxing  privileges  between 
merchants  and  manufacturers  and  other  deal- 
ers residing  without  the  limits  of  the  city 
and  members  of  the  same  class  residing  In  the 
city.  Such  discrimination  or  special  taxa- 
tion of  one  class  of  persons  would  be  beyond 
the  authorlly  of  either  state  or  municipal 
legislation."  Nashville  v.  Althrop,  46  Tenn. 
554. 

Ordinances  against  common  right  might  In 
many  Instances,  be  overthrown  upon  grounds 
other  than  that  of  adverseness  to  common 
right  Thus,  In  Sayre  Borough  v.  Phillips, 
148  Fa.  482,  24  AtL  76,  16  L.  R.  A.  49,  33 
Am.  St  Rep.  842,  an  ordinance  of  the  borough 
of  Sayre  which  prohibited  all  persons  from 
engaging  In  the  business  of  peddling,  the  sell- 
ing of  goods  from  bouse  to  house,  by  sample 
or  otherwise,  without  a  borough  license,  and 
fixed  the  price  of  such  license  at  a  figure 
evidently  Intended  to  be  prohibitive,  but  by  a 
proviso,  exempted  all  residents  of  the  borough 
from  the  operation  of  the  ordinance,  was 
held  Invalid.  Mr.  Justice  Williams,  In  dis- 
cussing the  ordinance  In  the  light  of  legal 
principles,  said:  "It  professes  to  prohibit  all 
I>erBons  from  engaging  In  the  business  of 
peddling  or  selling  goods  from  house  to  house. 
1^  sample  or  otherwise  without  a  borough 
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license,  and  it  fixes  the  price  at  a  figure  that 
makes,  as  It  was  evidently  intended  to  make, 
the  ordinance  amoimt  to  prohibition.  So 
long,  however,  as  It  bears  upon  all  persons 
impartially,  it  may  fairly  claim  to  be  a  police 
regulation  Intended  to  destroy  a  business  that 
was  regarded  as  Injurious,  but,  at  the  end 
of  the  prohibition  section  of  the  ordinance,  a 
proviso  may  be  found  which  exempts  all  resi- 
dents of  the  twrough  of  Say  re  from  Its  opera- 
tion. The  proviso  converts  the  police  regula- 
tion Into  a  trade  regulation.  The  ordinance, 
taken  as  a  whole,  does  not  prohibit  an  In- 
jurious business,  but  Injurious  competition. 
That  the  resident  dealer  and  peddler  may 
enjoy  a  larger  trade,  the  nonresident  peddle 
is  shut  out  If  the  borough  authorities  mt^ 
lawfully  regulate  the  business  of  peddling 
for  the  benefit  of  resldrats,  we  see  no  reason 
why  they  may  not  lay  their  hands  in  like 
manner  on  every  department  of  trade  and. 
of  professional  labor,  and  protect  the  village 
lawyer  and  doctor  as  well  as  the  Tillage  gro- 
cer and  peddler."  To  the  same  effect  is 
Shamokin  Borons^  t.  Flannlgan,  1S6  Fa.  43, 
26  Atl.  780.  In  federal  law,  this  would  be 
municipal  legislation  on  a  subject  of  ex- 
clusive federal  control.  In  state  law,  It  is 
municipal  legislation,  reepectlng  a  subject  con- 
cerning which  power  is  rarely,  If  ever,  dele- 
gated to  municipal  cori>oratlons,  namely,  reg- 
ulation of  trade  among  cltizois  of  the  state. 
The  limitations  upon  the  powers  of  states 
and  municipal  corporations  to  discriminate 
betweoi  persons  are  perhaps  no  more  rigid 
than  that  upon  their  powers  to  discriminate 
between  products  of  ditFerent  sections,  or 
property  situated  on  opposite  sides  of  munici- 
pal lines.  In  Greensboro  v.  Bhrenrelch,  80 
Ala.  570,  2  South.  72G,  60  Am.  Bep.  WO,  the 
court  held  as  follows:  "Power  conferred  on 
a  municipal  corporation  by  Ite  charter,  "to 
pass  and  enforce  all  ordinances  deemed  nec- 
essary or  proper  to  prevent  the  Introduction 
of  Infectious  or  conteglous  diseases,  and  to 
preserve  the  health  of  the  Inhabitants,'  does 
not  confer  authority  to  ^act  an  ordinance 
making  It  unlawful  for  any  person  'to  Im- 
port, sell,  or  otherwise  deal  In  second-hand 
or  cast-off  garments,  blankets,  bedding  or 
bedclothes,'  with  a  proviso  excepting  the 
sale  of  such  articles  when  not  imported,  or 
which  have  not  been  used  by  persons  having 
infectious  diseases."  In  Webber  v.  Virginia, 
103  n.  S.  344,  26  L.  Sd.  666,  the  Supreme 
Court  of  the  United  States  held  as  follows: 
"A  statute  of  Virginia  requires  that  the 
agent  for  the  sale  of  articles  manufactured 
In  other  stetes  must  first  obtain  a  license, 
for  which  he  is  required  to  pay  a  specific  tax 
for  each  county  In  which  he  sells  or  offers 
to  sell  them,  while  the  agent  for  the  sale 
of  articles  manufactured  in  that  state.  If  act- 
ing for  the  manufacturer,  is  not  required  to 
obtain  a  llcoise  or  pay  any  license  tax. 
Held  that  the  stetute  is  in  conflict  with  the 
commerce  clause  of  the  Constitution  of  the 
United  Stetes,  and  Toid.   Commerce  among 


the  states  is  not  free  whatever  a  conunodlty 
Is,  by  reason  of  Ite  foreign  growth  or  manu- 
facture, subjected  by  stete  legislation  to  dis- 
criminating regulations  or  burdens."  Mr. 
Justice  Field,  in  delivering  the  opinion,  said: 
"The  agent  for  the  sale  of  articles  manufac- 
tured In  ottier  states  must  first  obtain  a 
license  to  sell,  for  which  he  Is  required  to 
pay  a  etpeclflc  tax  fbr  each  county  In  whlcb 
be  sells  or  offers  to  sell  them,  while  the  agent 
for  the  sale  of  articles  manufactured  In  the 
stete,  if  acting  for  the  manufacturer.  Is  not 
required  to  obtain  a  license  or  pay  any  licoise 
tax.  Here  there  Is  a  clear  discrimination  In 
favor  of  home  manufacturers  and  against  the 
manufacturers  of  other  states.  Sales  1^  man- 
ufacturers are  chiefly  effected  through  agenta 
A  tax  upon  th^  agente  when  thus  engaged 
la,  therefore,  a  tax  upon  them,  and,  if  this 
is  made  to  depend  upon  the  foreign  character 
of  the  articles— that  Is,  upon  their  havli^ 
been  manufactured  without  the  state — it  is 
to  that  extent  a  i^ulatlon  of  commerce  in 
the  articles  between  the  statea"  Though  In 
this  case  we  have  nothing  to  do  with  Inter- 
state commerce,  the  reason  of  this  decision, 
and  numerous  others  to  the  same  effect.  Is 
applicable.  It  Is  the  policy  of  Intrastate  law, 
as  well  as  of  federal  interstate  law,  that  all 
cltizais  shall  have  the  same  privilege  in 
respect  to  trade  and  occupation.  Counties, 
towns,  and  cities  cannot,  consistently  with 
the  spirit  of  onr  laws,  arbitrarily  oect  bar- 
riers against  one  another  In  the  form  of 
ordinances,  discriminating  between  the  pro- 
ducte  of  sections,  reeppectlng  the  privileges 
of  sale,  or  between  the  citizens  of  dlffereit 
sections  respecting  their  vocations.  Conrta 
condemn  ordinances  on  the  ground  of  dlacrlm- 
ination  and  partiality,  respecting  persons,  in- 
stitutions, and  properties  within  the  bonnda- 
rles  of  the  corporations,  passing  them,  as  read- 
ily as  those  which  discriminate  against  non- 
residente  and  Institutions,  In  favor  of  ^ee^ 
dents.  In  Crowley  v.  West  (La.)  27  South. 
68,  3  Mun.  Cor.  Cas.  163,  an  ordhiance.  the 
effect  of  which  was  to  permit  four  livery 
stables  to  be  maintained  In  the  business 
center  of  the  town,  while  the  fifth  stable,  and 
all  which  might  thereafter  be  established, 
were  to  be  relegated  and  confined  to  a  desig- 
nated locality,  remote  from  each  center,  was 
declared  void  and  unenforceable  by  the  Su- 
preme Court  of  Louisiana.  Nor  does  it 
make  any  difference,  as  the  case  Just  referred 
to  and  others  show,  that  the  Instltntlon,  bnsl- 
nesa,  or  calling,  with  re^>ect  to  which  an 
ordinance  Is  discriminative,  Is  one  within 
the  control  of  the  authorities,  as  r^ards  ite 
location  or  conduct,  under  the  law  relating 
to  nuisances  or  promotion  of  health  and  com- 
fort Livery  stables  are  of  this  class.  Though 
not  r^rded  as  nuisances  i>er  se,  cmiditlona, 
surroundings,  and  mode  of  conduct  may  make 
them  nuisances.  As  a  means  of  protecting 
health  and  suppressing  fraud  and  ImpoaltI<m 
in  trade,  an  ordinance  may,  no  donbt  estah- 
lisb  and  enforce  regulations,  concerning  tbr 
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packing  and  display  tor  Bale  of  fruita  and 
other  food  products  as  Is  Intimated  In  Frost 
T.  Chicago,  cited,  bat  It  must  deal  with 
the  subject  comprehenBlvely,  and  must  not, 
under  the  guise  or  pretense  of  doing  so,  strike 
down  one  practice  which,  in  all  material  re- 
^»ects,  is  like  others  not  forbidden.  The  ele- 
ment of  discrimination  makes  It  unjust  and 
oppressive  as  well  as  unreasonable.  It  .is  in- 
tolerable In  any  sort  of  legislation,  however 
ample  the  authority  of  the  legislative  body  to 
deal  fairly  with  the  subject-matter.  There 
«re  some  apparent,  but  no  real,  exceptions, 
ns  where  classifications  are  made,  for  cer- 
tain purposes,  because  of  material  dissim- 
ilarity in  character,  conditions  or  circum- 
stances. 

In  determining  whether  an  ordinance  is 
violative  of  any  of  the  prtndpleft  hereinbe- 
fore adverted  to,  it  Is  always  permissible, 
and  sometimes  necessary,  to  view  It  In  con- 
nection with  the  conditlws  under  which  It  is 
intended  to,  and  .most,  operate.  In  other 
words,  the  facts  are  to  be  considered  as  well 
a&  the  terms  of  the  ordinance.  In  Henderson 
V.  Mayor  and  CommisslotterB  of  Immigration 
V.  North  German  Lloyd,  92  U.  S.  269,  23  Ij. 
fid.  543,  it  was  declared:  "In  whatever  lan- 
guage a  statute  may  be  framed,  Its  purpose 
and  Its  constitutional  validly  most  be  deter^ 
mined  by  its  natural  and  reasonable  effect 
Hence  a  statute  which  imposes  a  burdensome 
and  almost  Impossible  condition  on  the  ship- 
master as  a  prerequisite  to  his  landing  his 
passengers,  witb  an  altematlTe  payment  of 
a  small  sum  ot  money  for  each  one  oi  them, 
la  a  tax  on  the  shipowner  for  tlie  right  to 
land  such  passengers,  and,  in  effect,  on  the 
passenger  hipiself,  since  the  shlpmast^ 
makes  him  pay  It  In  advance  as  part  of  bis 
fare."  In  the  case  Immediately  following  the 
oirinlon  in  those  cases,  namely,  Chy  Lung  v. 
Freeman,  02  U.  S.  275,  23  L.  Ed.  550,  Mr. 
Justice  BfUler  said:  "If,  as  we  have  en- 
deavored to  show.  In  the  opinion  In  the  pre- 
ceding cases,  we  are  at  liberty  to  look  at  the 
effect  of  a  statute  for  the  test  of  its  consti- 
tutionality, the  argument  need  go  no  far- 
ther.** Having  said  this  he  proceeded  to  con- 
sider all  the  surrounding  facts  and  circum- 
stances, as  well  as  the  resulte  of  the  execu- 
tion of  the  law.  In  People  v.  Armstrong, 
73  Mich.  288,  41  N.  W.  275,  2  L.  R,  A.  721,  16 
Am.  St  Rep.  578,  the  following  is  held: 
"Reasonableness  or  unreasonableness  of  city 
OTdlnance  is  not  determined  by  enormity  of 
aome  ofTeiue  which  It  seeks  to  prevent  and 
pnnlsh,  but  by  Ite  actual  operation  In  all 
cases  that  may  be  brought  thereunder."  In 
the  opinion  In  that  case,  the  court  considered 
all  the  probable  and  possible  instances  of 
oppression  and  wanton  Interference  with 
lawful  busing  and  conduct  that  might  arise 
under  its  operation,  taking  judicial  cogni- 
zance of  a  great  many  matters  of  common 
knowledge,  no  mention  of  whldi  was  made 
In  tbe  pleadings  and  evidence.  The  same 
tblng  was  done  In  Anderson  t.  Wellington, 


40  Kan.  173,  1»  Pac.  719,  2  L.  E.  A,  110. 
10  Am.  St  Rep.  175.  In  Evlson  v.  Rail- 
way Co.,  45  Minn.  370,  48  N.  W.  6,  11 
L.  R.  A.  434.  Mltehell,  J.,  delivering  the 
opinion  of  the  coort,  said:  "It  Is  self-evi- 
dent that  a  llmltetlon  of  the  rate  of  speed 
might  be  reasonable  In  the  thickly  populat- 
ed and  crowded  portions  of  a  city,  where 
continuous  buildings  obstruct  the  view  of  ap- 
proaching trains,  and  where  the  noise  and 
bustle  of  travel  and  business  are  apt  to  pre- 
vent people  from  bearing  the  approach  of 
a  train,  which  would  be  wholly  unnecessary 
and  unreasonable  in  the  large  tracte  of 
sparsely  p<9ulated  terrlt(Hry  of  a  merely  rural 
character,  now  so  often  Included  within  the 
corpwate  limits  of  cities."  In  Wygant  v. 
McLauchlan,  7  Mun.  Cor.  Cas.  420,  64  Pac. 
867,  54  L.  R.  A.  636,  87  Am.  St.  Rep.  073, 
the  Supreme  Court  of  Oregon,  said:  "Now, 
it  Is  an  admitted  fact  that  there  are  con- 
siderable tracts  of  land,  comprised  within 
the  limits  of  the  city,  which  are  sparsely 
Inhabited.  As  was  said  by  -the  court  be- 
low: There  are  within  the  corporate  llmlte 
of  the  city  of  Portland  several  large  tracts 
of  land,  wblcb  are  used  solely  tor  farming 
purposes,  some  of  them  containing  several 
hundred  acres,  and  on  some  of  them  Inter- 
ments could  be  made  which  would  be  dis- 
tent a  half  mile  or  more  from  any  human 
Inhabitant  or  public  thoroughfare.*  Under 
these  conditions.  It  Is  assuredly  not  a  rea- 
sonable regulation,  as  a  police  provision,  <x 
for  the  ccmservatlon  of  the  health  or  good  or- 
der of  the  community,  to  exclude  burials 
from  the  whole  twrltory^  save  the  districts 
ennmerated  by  the  ordinance."  It  Is  further 
to  be  observed,  on  a  view  of  the  decisions  to 
which  reference  has  been  made,  that,  In  al- 
most every  case  of  condemnation  fw  unrea- 
sonableness, restraint  of  trade,  adverseness 
to  common  right,  discrimination,  or  want  of 
authority,  an  apparent  gronnd  of  authority 
and  color  of  legality  have  been  discoverable 
In  the  terms  of  the  ordinance.  But  It  Is 
not  enough  tiiat  an  ordinance  is.  In  some 
sense  or  degree,  promotive  of  the  purpose 
for  which  the  power  to  pass  it  was  given. 
It  must  also  be  free  from  those  elemente 
which  the  courts  have  declared  to  be  vicious 
In  legal  contemplation.  In  endeavoring  to 
promote  health,  preserve  order,  encourage 
trade,  and  abate  nuisances,  corporate  au- 
thorities must  avoid  discrimination,  oppres- 
sion, excess  of  authority,  and  other  things 
wblcb  are  forbidden  to  them.  An  ordinance, 
to  be  valid,  must  be  within  the  corporate  • 
power,  promotive  of  the  piu'pose  for  which 
the  power  was  delegated,  or  Is  Inherently 
possessed,  and  free  from  the  vices  of  unrea- 
sonableness, partiality,  arbEtrarlnese,  and  un- 
constitutionality. Whether  It  combbies  all 
these  requisites  Is  to  be  determined  by  Its 
oparation  and  effect,  whatever  the  ostensible 
purpose  or  eCCec^  disclosed  by  Ite  mere  let- 
ter, may  be. 
The  OTdlnance  under  which  this  convic- 
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tlon  was  obtained,  on  Its  face,  bears  some 
relation  to  the  sabjects  of  protection  to 
health  and  Immmiltr  from  Injury,  annoyance, 
and  offenalTeness,  but  fts  effect  Is  Umltecl 
to  three  subjects,  burial  of  carcasses,  cre- 
mation thereof,  and  manufacture  thereof  Into 
fertilizer.  These  muet  be  regarded  as  Its  pri- 
mary  objects.  The  bringing  in  of  carcasses 
(or  such  purposes  Is  a  mere  preliminary  In- 
cident of  their  burlBl,  cremation,  or  manufac- 
ture Into  fOTtUlxer.  Bringing  them  In  for 
other  purposes  Is  not  Inhibited.  Prevention 
of  the  conyeyance  thereof  along  the  streets 
and  consequent  noxloosness  of  the  aJr  and 
offenslveness  to  sight  and  smell,  is  not,  there- 
fore, the  main  purpose.  Both  realdents  and 
nonresidents  having  slaughter  houses  and 
butcher  shops  within  the  town  are  at  liber- 
ty, not  only  to  convey  their  c^al  along  any 
street  thereof,  but  also  to  cremate  or  convert 
the  same  Into  fortUIzer.  For  aught  that  ap- 
pears here,  all  the  slaughter  houses  and 
butcher  shops  of  the  neighboring  city  of 
Wheeling  ml^t  be  removed  Into  Fulton,  and 
the  output  of  fertilizer  from  the  plant  Im- 
mensely Increased  and  the  streets  more  heav- 
ily hardened  with  the  offensive  materials. 
Or,  by  removing  their  plant  beyond  the  cor- 
porate line,  all  the  offal  from  Wheeling  might 
pass  through  the  streets  of  Fulton,  without 
violation  of  this  ordinance.  While  thus 
operating  almost  solely  and  directly  upon  the 
manufacture  of  fa>tillzer  from  these  mater- 
ials, that  business  Is  not  forbidden.  It  re- 
mains a  lawful  business  in  the  town,  a 
source  of  profit  and  means  ot  livelihood  to 
residents  and  nonresidents  who  care  to  en- 
gage  in  It  Foul,  naweating,  and  unwhole- 
some though  It  Is,  the  offal  from  slaughter 
bouses  and  butcher  shops,  by  reason  of  the 
power  to  convert  It  Into  fertilizer.  Is  valu- 
able to  Its  owners.  Passing  through  the 
Industrial  plant  and  the  marts  of  trade, 
yielding  wages  to  labor  and  profit  to  capital. 
It  becomes  a  power  In  the  realms  of  agricul- 
ture and  horticulture.  Though  It  Is  such 
an  article,  at,  like  the  Ilreir  stable,  hog- 
pen and  many  other  useful  concerns,  may  be 
subject  to  municipal  control,  under  the  police 
power,  it  is  an  article  known  to  commerce 
and  industry  as  a  thing  of  value,  In  which 
all  persons  have  an  equal  right  to  deal  and 
trade,  which  cannot  be  denied  the  prlvll^es 
of  a  lawful  market  therefor  on  account  of 
the  locality  of  Its  production,  and  the  owner 
of  which  cannot  be  cut  off  from  such  prlvl- 
legeB  because  of  his  place  of  habitation,  he 
being  a  citizen  of  the  state  or  nation  or  a 
foreign  country  whose  citizens  or  subjects 
have,  by  treaty  stipulation,  the  rights  and 
privileges  of  citizens  of  this  country,  re- 
specting industry  and  trade.  Municipal  cor^ 
poratlons  can  no  more  discriminate  against 
it,  on  account  of  the  place  of  Its  production, 
than  they  can  against  second-hand  clothing 
merely  because  It  comes  from  beyond  the 
corporate  limits  or  between  resident  and  non- 
resident peddlers,  or  between  livery  stables 


within  the  town.  So  long  as  the  manufac- 
ture of  fertilizer  Is  recognized  and  permitted 
by  the  authorities  of  Fulton,  as  a  lawful 
bnalness,  affording  a  market  fbr  offal,  or  a 
place  in  which  it  Is  lawful  to  convert  It 
Into  fertilizer,  the  privileges  ot  the  market 
or  Industry  must  be  equally  open  to  mate- 
rials used  therein  without  regard  to  the 
place  of  their  production.  To  hold  otho'- 
wise  would  be  to  Ignore  the  legal  principles 
adverted  to'  In  this  opinion.  The  fact  that 
It  is.  In  some  degree,  protective  of  health 
and  diminutive  of  offenslveness  cannot  save 
It  If  It  were  free  from  the  vices  imputed 
to  It  this  might  bring  it  within  the  power 
of  the  corporate  authorities.  But  there  are 
two  requisites  to  Its  validity.  It  must  be 
promotive  of  ttie  purpose  for  which  the 
power  is  delegated  or  inherently  possessed, 
and  free  from  any  of  those  things,  the  pres- 
ence of  which  vitiates  an  ordinance.  28 
Am.  ft  Eng.  Ent^.  Law,  &86. 

For  the  reasons  stated^  the  ordinance.  In 
BO  far  as  It  forbids  Importation  of  carcasses 
and  dead  bodies  of  animals  and  portions 
thereof  for  manufacture  into  fertilizer.  Is 
void  and  unenforceable,  because  discrimina- 
tive, wanting  in  generality,  and  violative  of 
law  In  Its  denial  of  egnallty  In  respect  to 
privileges  of  trade  and  Industry.  As  to 
the  validity  of  the  inhibition  of  importation 
for  other  purposes,  we  have  no  occasion 
to  Inquire  or  decide. 

The  Judgments  complained  of  will  be  re- 
versed, and  the  plaintiff  in  error  discharged 
from  further  prosecution. 


UNDERWOOD  TYPEWBITEB  GO.  T.  PIG- 
GOTT. 

(Supreme  Ooort  ot  Ajmeals  of  West  Tlidnia. 

Nov.  aJTiSoe.) 

1.  ApFKAI<— ApFEAUBU  JUOOICENT. 

A  judgment  Improperly  abatine  an  action 
upon  a  eround  which  preclodea  farther  pro- 
ceedings is  appealable. 

2.  Sams  —  JtmisnicnoN  —  Cowstitotiqwai, 
QuBsnoH. 

A  judgment,  founded  upon  an  erroneous 
construction  of  a  statute,  whidi  makes  Its  en- 
forcement conflict  with  constltatloDal  guaran- 
ties, involvea  the  constitutionality  of  a  law,  and 
is,  therefore,  reviewable,  withoot  regard  to  the 
amount  in  controversy. 

[Ed.  Note.— For  cases  In  Dolnt.  see  Gent  Dig. 
vol.  2,  Appeal  and  Error,  f  178.] 

8.  Statutes— CoNSTBUCTiOH. 

Whenever  an  act  of  the  Legislature  can 
be  so  construed  and  applied  as  to  avoid  OM- 
flict  with  a  e<aistItutional  iffovlsion,  and  clrt 
it  the  force  ot  law,  such  constmctton  wUl  be 
adopted. 

[Ed.  Note,— For  cases  In  point,  see  Gent  Dig. 
vol.  44,  Statntes,  |  S6.] 

4  COBFOBATIonS  —  FOBEIOR  GOlFOKAnOlIB  — 
DOIKO  BtTSIRESS  IN  STATI. 

A  foreign  corporation,  which  sella  and  de- 
livers goods,  cierchandtae,  machlneiy,  or  other 
articles  of  trade  and  commerce  in  this  state 
upon  orders  taken  therefor  Inr  Its  agents  and 
traveling  salesmen,  and  forwarded  to  it,  and 
not  otherwise,  and  transacts  no  other  botiness 
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la  Hk  state,  does  not  transact  or  carry  on  biutl- 
tiess  In  this  itate,  within  the  meanins  of  sec- 
tion 80  of  cbaDter  64  of  the  Code,  as  amended 
by  aection  St.  c.  8S,  p.  108,  of  Acts  1901  [Code 
1906,  S  2^!2].  and  u  not  required  to  comply 
with  the  pro  virions  of  sold  statute,  nor  denied 
it  the  power  to  bring  and  maintain  saita 
End  actions  for  the  enforcement  of  Buch  eon- 
tracU. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  12,  Corporations,  S|  2S20-2^.  2540,  2644.] 

{Syllabns  tj  the  Coart) 

Error  to  Circuit  Court,  Wood  County. 

Action  by  the  Underwood  Typewriter  Com- 
pai^  against  R.  H.  Plggott.  Judgm«it  for 
defendant,  and  plaintiff  brings  .error.  Be- 
Tersed  and  remanded. 

J.  Cameron  McOlner,  for  plalntUF  in  error. 
GaldweU  4s  Watson,  J.  T.  Plsffott.  3.  D.  Cnt- 
Itp,  and  B.  H.  Pi^tt,  for  defendant  in  error. 

POFFENBAROEB,  J.  The  Underwood 
Typewriter  Company  complains,  on  a  writ 
of  error*  of  a  Judgment  of  the  idrcult  court 
of  Wood  county  abating  Its  action  and  refm- 
log  to  allow  it  to  prosecute  the  same,  because 
it  has  not  complied  wltb  the  proTMons  of 
Beeti<ni  80  of  chapter  54  of  the  Code,  as  ammd- 
ed  by  section  81,  c.  36,  p.  100,  of  Acts  1901 
[Code  1906,  I  2822],  requtrli^  foreign  corpo- 
rations, to  which  class  said  plaintiff  In  error 
belongs,  to  flle  with  the  Secretary  of  State 
a  copy  of  Its  articles  of  association,  and  ob- 
tain from  that  ofDcee  a  cotiflcate  showing 
Ihe  fact,  and  record  the  same  In  the  clerk's 
office  of  Uie  coimly  court  of  the  county,  or 
one  of  the  counties,  in  which  Its  business  Is 
conducted,  aa  a  condition  precedoit  to  the 
right  to  do  business  In  this  state. 

The  acUon  was  brought  before  a  jnstice  of 
the  peace  of  said  county  against  R.  H.  Plg- 
gott for  the  recovery  of  the  possession  of 
one  typewriter,  of  the  value  of  $100,  which 
said  company  had  sold  to  the  defendant  un- 
der a  contract  by  which  the  title  thereto  waa 
reserved  until  full  payment  of  the  purchase 
price  should  be  made,  and  resolted  In  a  Juds- 
ment  for  the  defendant  After  an  unsucceas- 
fol  eOort  to  have  tihe  Judgment  set  aside  and 
a  new  trial  granted,  in  the  course  of  which  a 
itpedal  plea  was  filed,  denying  the  right  of 
the  plaintiff  to  bring  or  maintain  any  action 
in  tUs  state,  became  of  its  failure  to  com- 
ply with  said  statute,  was  filed  in  resistance 
of  the  motion  to  set  aside  the  judgment,  an 
appeal  was  taken  to  the  drcnlt  court  There 
a  motimi  to  strike  out  Uie  special  plea  was 
made  and  overruled,  and  ttiereupon  the 
plaintiff  filed  a  iqieclal  replication  to  It,  show- 
Ing  that  it  maintains  no  place  of  business  in 
this  state,  and  transacts  no  burinesa  here, 
other  flian  the  selling  of  Ita  machines  by 
sample  throivh  agents  and  r^resentatlves, 
denying  that  the  statute  relied  npon  has  any 
application  to  it,  and  instetlng  that,  If  it  does 
bive  such  application,  it  is  void,  because  in 
violation  of  the  federal  interstate  commerce 
law.  The  hearing  on  the  plea  resulted  in  a 
judgment  that  the  actkm  abate  and  atand 


abated,  until  the  plaintiff  shall  have  com- 
piled with  the  provisions  of  said  statute. 

Two  qnestlons  relating  to  appellate  Juris- 
diction are  presented,  the  first  of  irtilch  I» 
whether  there  is  a  final  Judgment,  and  the 
second  whethw  the  constitutionality  of  a 
law  Is  Invt^ved,  since  the  amount  In  contro- 
venty  does  not  appear  to  be  more  than  $100. 

Though  the  Judgment  la  not  final  in  the 
sense  of  disposing  of  tbe  case  on  Its  merits. 
It  la  neverthelesB  final  In  that  it  prevents 
a  recovery  In  ttie  present  atetns  of  the  plain- 
tiff, and  is  tantamount  to  a  dtsminal  of 
its  action.  This  brings  the  case  within  the 
dedskm  in  Carson  v.  Inaorance  Co.,  41  W. 
Ya.  186,  28  S.  B.  6S2.  The  plaintiff  had 
brought  hia  action  at  assumpsit  In  one- 
county  oa  a  policy  of  insurance,  and  It  ap- 
peared on  the  face  of  the  declaration  ttiat 
the  loss  for  whUA  recovery  waa  songftt 
had  occurred  In  another  county,  and  the 
circnlt  court,  bdng  of  opinion  Oat  tbe  ac- 
tion dwuld  have  bem  bronght  in  the  county 
In  wUdi  the  loss  ocetirred,  dismissed  It  upon 
donnrrer  without  pr^udice.  Although  thfa 
was  merely  an  abatement  of  the  action,  tiblft 
court  allowed  a  writ  of  error,  revised  tbe 
Judgment,  and  remanded  tbe  cause. 

The  other  question  Is  not  entirely  free 
from  difficulty.  If  tbe  ctecult  court  has  coiv 
rectly  Interpreted  tbe  statute,  it  Is  violative 
of  the  federal  Oonstitutiim,  as  will  be  herein- 
after shown;  but  it  will  also  ai^ear  tiiat, 
upon  a  proper  constmctton,  the  statute  do?B 
not  Interfere  vrith  the  right  of  the  plaintiff 
to  sue,  and  Is  not  taivalid.  33at  for  tbe  er- 
roneous  dectolon  of  the  circuit  court,  no  con- 
stitutional question  could  possibly  arlae> 
The  aro^lato  Jurisdiction,  however,  dose  not 
seem  to  be  limited  to  those  dedskms  In  which 
valid  laws  are  held  unconstitutional.  It  ex- 
tends to  cases  Involving  flie  constitutionality 
of  a  law.  Whwever  the  qneation  of  con- 
stitutionality arises  In  a  cue.  and  enters  Into 
the  decision,  irtwther  that  decision  upholds 
or  overthrows  tiie  statute,  tbe  conatitutional- 
Ity  of  a  law  must  he  Involved.  In  most  In- 
stances It  appears  In  this  way.  To  say  that 
a  dedalon  wbldi  glvea  to  a  stetuto  an  effect 
b^ond  what  the  Leglalature  Intmded  it  to 
have  and  enforces  it  in  such  manner  and  to 
sudi  extent  as  to  work  an  Invaslw  of  a 
constitutional  ri^t,  is  to  go  a  st^  further^ 
but  since  the  court  has  powo*  and  JurlsdiC' 
U<m.  to  Interpret  laws,  and  though  It  er^ 
roneously  so  construes  the  statute  as  to  pro- 
duce this  result,  it  nevertheless  dedares  ttie 
law  of  the  particular  case,  and  works  an  In- 
Jury  as  serlouB  as  If  It  bad  held  a  vaUd  law 
unconstitutional,  or  an  Invalid  law  free  from 
objection  on  consUtutionnl  grounds.  Sudi  de- 
cisions thus  seem  clearly  to  Involve  constitu- 
tional questions,  and  this  view  seems  to 
hamumlse  with  that  prenmted  in  Elliott  on 
Appellate  Procedure,  |  88.  where  it  is  said: 
*1t  must  fairly  appear  that  a  constitutional 
question  Is  in  the  record,  and  that  the  party 
who  aflBumes  to  make  tiie  question  luis  n 
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right  to  do  so,  bnt  these  things  need  not  con- 
clnalvely  or  even  decisively  appear;  for.  If  It 
appears,  from  an  Inspection  of  the  record, 
that  there  Is  reason  for  Inferring  or  adjudg- 
ing that  the  record  does  present  a  constlta- 
tlonal  question,  Jurisdiction  Is  In  the  Supreme 
Court.  If  It  were  held  otherwise.  It  might 
deprive  a  party  of  the  right  to  a  dedalon  by 
the  Supreme  Court,  since  It  would  leave  the 
question  whether  the  validity  . of  a  statute  Is 
Involved  to  the  Appellate  Court,  and  its  de- 
cision would  shut  ott  the  right  of  a  party  to 
invoke  the  Judgmoat  of  the  tribunal  to  which 
Jurisdiction  over  such  questions  Is  commit- 
ted." 

In  seeking  the  true  Interpretation  of  the 
statute  In  question,  rules  of  statutory  con- 
struction must  be  observed,  one  of  which  is 
that  a  statute  will  never  be  so  construed  as 
to  make  It  conflict  with  any  constttutlonal 
provision,  if  the  terms  used  by  the  Legisla- 
ture are  susceptible  of  a  meaning,  and  recon- 
cilable to  a  view,  that  are  conslstait  with  the 
organic  law.  That  a  ceitain  construction  or 
Interpretation  of  a  statute  will  make  Its 
operation  and  effect  violative  of  a  constitu- 
tional right,  or  put  it  under  the  ban  of  a 
constitutional  inhibition,  Is  an  admonition  to 
the  court  that  the  construction  is  wrong,  if 
the  statute  Is  susceptible  of  a  construction 
that  will  make  It  valid.  Slack  v.  Jacob,  8 
W.  Va.  «12;  State  v.  Workman,  86  W.  Va. 
367,  14  S.  E.  9,  14  L.  R,  A.  600;  Bridge  v. 
Kanawha  Co.,  41  W.  Va.  658,  24  S.  B.  1002; 
Roby  V.  Sheppard,  42  W.  Va.  286,  26  S.  B. 
278.  Tills  rule  is  founded  upon  two  pre- 
sumptions. One  Is  that  the  L^slature  In- 
tended the  statute  to  be  operative  and  ef- 
fective. This  Implies  the  other,  that  the 
Legislature  knows  the  limitations  upon  Its 
power.  Imposed      the  organic  law. 

The  statute  under  consideration  here  ex- 
tends  to  foreign  corporations  the  privilege  of 
transacting  business  In  this  state,  upon  com- 
plying with  certain  conditions  therein  pre- 
scribed, and  Imposes  a  penally  for  doing  busi- 
ness in  the  state  without  having  flrst  com- 
plied with  them.  It  was  construed  by  this 
court,  before  it  was  amended,  by  the  act  of 
1901,  In  Toledo  Tie  &  L.  Co.  v.  Ttiomas,  33 
W.  Va.  566,  11  S.  B.  37,  25  Am.  St.  Bep.  026, 
and  held  not  to  have  the  effect  of  invalidat- 
ing contracts  made  In  this  state  by  foreign 
corporations  which  had  not  complied  with 
the  requirements  of  the  statute.  For  rea- 
sons which  will  be  hereinafter  stated,  such 
corporations  must  have  had  the  right  to  sue 
In  respect  to  such  contracts,  for  a  remedy 
for  the  enforcement  of  a  contract  Is  an  es- 
sential part  of  the  contract  Itself.  The  deci- 
sion referred  to  above  recognized  such  right 
to  sue  and  enforced  It.  Regarding  the 
amendment  made  by  section  31,  c  8S,  p.  108. 
of  Acts  1901  [Code  1906,  S  2322],  as  having 
wrought  a  material  change  in  the  section,  the 
circuit  court  has  adopted  the  view  that  it 
now  forbids  the  transaction  of  business  in 
the  state  by  foreign  corporations  which  have 


not  complied  with  Its  requirements,  Invali- 
dates their  contracts,  and  denies  to  them  the 
right  to  sue.  This  may  be  correct  as  to  cor- 
porations doing  business  In  the  state. 
Whether  It  Is  or  not  we  are  not  called  upon 
to  say;  but  It  does  not  deny  to  a  foreign 
corporation  not  doing  business  In  the  stat" 
power  to  make  a  valid  contract  here,  or  to 
bring  and  maintain  an  action  for  the  eiforce- 
ment  thereof. 

Prior  to  the  amendment  that  portion  of  the 
sectlcHi  which  has  been  altered  read  as  fol- 
lows: "No  railroad  corporation  which  has  a 
charter,  or  any  corporate  authority,  from  any 
other  state,  shall  do  business  in  this  state 
as  the  lessee  of  the  works,  property  or  fran- 
chises of  any  other  corporation  or  person, 
or  otherwise;  or  bring  or  maintain  any 
action,  suit  or  proceeding  In  this  State,  un- 
til It  Bhal].  in  addition  to  what  Is  hereln- 
b^ore  required,  file  In  the  office  of  the  sec- 
retary of  state  a  writing,  duly  executed  un- 
der its  corporate  seal,  accepting  the  pro- 
visions of  this  section  and  agreeing  to  be 
governed  thereby,  and  its  failure  so  to  do, 
may  be  pleaded  In  abatement  of  any  such  ac- 
tion, suit  or  proceeding;  bnt  nothing  here- 
in contained  shall  be  construed  to  less^  the 
liability  of  any  corporation,  which  may  not 
have  compiled  with  the  requirements  of  this 
section,  upon  any  contract  or  for  any  wrong." 
The  amendment  inserts  Just  two  words  after 
the  word  "railroad"  at  the  beginning  of  the 
clause  quoted,  making  it  read  "No  railroad 
or  other  corporation,"  Instead  of  "No  railroad 
corporation."  The  entire  section  deals  with 
the  question  of  the  right  of  foreign  corpo- 
rations to  do  business  In  the  state.  The 
clause  quoted,  before  it  was  amended,  was 
designed  to  regulate  and  limit  the  power  of 
foreign  railroad  corporations  to  do  business 
In  the  state,  and  did  not  relate  to  any  other 
kind  of  corporations.  So  much  of  it  as  re- 
lates to  the  bringing  and  maintaining  of  any 
action,  suit,  or  proceeding  is  limited  and  re- 
strained In  Its  effect,  not  only  by  the  general 
context,  the  subject-matter  and  spirit  of  the 
section,  but  also  by  its  immediate  context, 
doing  "business  In  this  state  as  the  lessee  of 
the  worica,  property  or  franchises  of  any  oth- 
er corporation  or  person  or  otherwise."  One 
portion  of  it  deals  with  the  right  to  contract 
and  the  other  with  the  Incidental  right  of 
remedy  for  the  enforcement  of  the  contract. 
Statutes  forbidding  the  right  to  institute  and 
maintain  actions,  ^cept  as  a  means  of  en- 
forcing compliance,  by  foreign  corporations, 
with  statutory  conditions  precedent  to  the 
right  to  do  business  Id  the  state,  are  seldom, 
if  ever,  found  in  any  atat^  and  when  used 
for  this  purpose  they  do  not  withhold  from  a 
corporation,  which  has  failed  to  comply  with 
such  conditions,  the  right  to  sue  for  the  en- 
forcement of  contracts  made  before  the  act 
was  passed,  or  contracts  made  between  other 
parties  and  assigned  to  them,  or  contracts 
made  by  them  without  the  state.  19  Oyc. 
1301.  "Unless  the  statute  says  so  In  ex- 
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press  terms,  as  some  of  tbe'statntes  do, 
the  nanoompliance  by  a  fordgn  oorxwratlim 
with  the  taeroB  and  randltluis  Qpi»i  whldi 
tiie  domostle  law  allows  it  to  enter  the  state 
and  do  bnstmss  will  not  prednde  it  or  any 
one  claiming  thzongh  It,  from  maintaining  an 
action  which  Is  pur^  ex  delicto."  19  Oyc. 
1304.  Beference  is  made  to  these  general 
principles  to  show  that  the  canstrnctlon  con- 
tended fot  hj  counsel  for  the  defendant  In 
error  carries  this  statute  entirely  beyond  the 
scope  of  the  genmul  a^^tem  of  law  to  whidi 
It  belongs.  SCoreoTer,  the  Inhibition  to  sne 
shows  on  Its  &ce  that  its  only  purpose  Is 
to  enforce  compliance  with  tlte  conditions 
precedent  to  the  right  to  do  bnslneBs  In  the 
state.  Hence  there  Is  no  warrant  In  the  let- 
ter of  the  statute  for  iti  enforcement  tta 
other  purposes. 

The  carrying  on  of  such  commercial  trans- 
actions In  one  state  by  a  fbrelgn  corp<Hratton 
of  anotlm,  having  no  place  of  business  In 
the  state  In  which  they  take  place,  as  are 
goTwned  1^  the  principles  interstate  com- 
merce law,  does  not  constitute  doli^  bust- 
neas  In  the  stat&  "Where  a  portrait  com- 
pany, carrying  on  business  In  ime  state,  ob- 
tains ordns  through  an  agent  In  another 
state  for  jActnres  and  ftrames,  the  fact  that 
in  filling  the  ordras  It  ahiiis  the  pictures  and 
frames  In  separate  packages,  for  convenlenoe 
In  packing  and  handling  to  its  own  agent, 
who  places  the  pictures  In  their  prcq^er 
places  or  frames  and  driven  them  to  tbe 
persons  ordering  them,  does  not  deprive  the 
transaction  of  its  character  of  IntKstate  com- 
merce or  take  It  out  of  the  statutory  protec- 
tion (tf  the  commerce  clause  of  the  fednal 
ConsUtution.''  Caldwell  r.  North  OaroUna, 
1S7  n.  &  622,  23  Sup.  Ot  229,  47  L.  Bd.  886. 
In  thB  case  just  quoted  from  the  state  court 
adopted  the  view  tiiat  the  portrait  company 
was  doing  buslneu  In  North  Carolhia,  and 
therefore  not  entlOed  to  the  Immunity  from 
taxation  guarantied  by  the  federal  oonstl- 
tntlonal  prorlalon  relating  to  totetstate  com- 
merce. In  Its  opinion  that  court  said:  "And 
the  question  is.  could  the  Chicago  Portrait 
Company,  because  It  was  a  foreign  corpora- 
tion, engage  In  the  business  of  completing 
these  pictures,  and  in  selling  and  dellvep- 
Ing  them  hi  Oreencdwro,  without  becoming 
liable  to  a  city  tax.  for  which  Ite  own  dtl- 
zens  would  be  llaUeT  It  seems  to  us  that 
It  could  not."  But  the  Supreme  Court  ot  the 
United  States,  In  order  to  reverse  the  de- 
elsion  of  the  state  court,  was  drivoi  to  the 
conclusion  that  the  portrait  company  was 
not  doing  business  in  the  state  of  North 
Carolina.  This  is  apparent  from  the  follow- 
Ing  language  of  the  opinion:  **But  we  are 
not  disposed  to  concede  that,  under  the  facts 
of  thte  case,  fbe  pictures  were,  in  any  proper 
tease,  incomplete  when  received  in  Greens- 
boro. Tbat  the  frames  and  pictures  were  in 
separate  packages,  If  such  was  the  case,  was 
merely  for  nmvenlence  In  paddng  and  hand- 
ling, and  "placing  the  pictures  In  their  proper 


placeoT  [the  language  of  the  verdict]  meant 
that  each  plotura  was  placed  In  the  frame 
designed  for  It  The  selection  of  the  frame 
was  BS  much  a  part  of  the  purchase  and  sale 
as  tile  selection  of  the  picture"  If  the  por- 
trait company  had  been  doing  tmslness  In  the 
state  to  the  sense  of  maintaining  a  factory,  of- 
fice, or  Btwe  therein,  at  which  flie  ccmtracto  of 
sale  bad  been  made  and  the  goods  delivered.  It 
might  have  beai  deemed  to  have  been  doing 
buriness  In  the  state,  and  to  have  subjected 
Its^  to  the  UablMtles  of  domestic  corpora- 
tlooi,  and  limited  ita  righta  to  those  of  such 
corporations,  and  thereby  to  have  derived  It- 
self of  the  inununlUea  IndOoit  to  toterstate 
trade  under  the  federal  ctmstltutlonal  guar- 
anty. This  conclusion  and  result  was  avoid- 
ed by  the  federal  Supreme  Court  by  holding 
that  the  men  shipment  of  tiie  goods  In  s^a- 
rate  packages  to  Itstif  to  Greensboro  and 
thai  putthig  the  pictures  to  the  frames  and 
delivering  them  did  not  constltote  dotog 
business  within  Hie  stoteu 

19  Cyc.  1270  says,  under  the  bead  of  "Wbat 
Constitutes  Doing  Business" :  "These  prohibl- 
tLam  are  leveled  against  the  act  of  foreign 
corporations  entering  the  domestic  state  by 
their  agenti^  and  eng^ng  in  the  gmeral 
prosecution  of  their  ordinary  buBluess  there- 
in, and  they  {to  not  apply,  therefore,  to  acta 
not  coDStltnttog  any  part  of  th^  ordinary 
buidness."  At  page  1272  the  same  authority 
says :  "Statutes  <tf  the  kind  undw  consider- 
ation have  no  fvpllcatlon  to  the  case  where 
a  corporation  s«ids  toto  the  restricting  state 
Ito  traveling  agent  who  soliclte  ordera  for  Its 
goods,  and  forwards  them,  subject  to  ap- 
proval, to  the  home  office;  the  ordm  being 
aftOTwards  filled  by  shlpmente  to  the  custom- 
er. Such  an  application  of  the  statute  would 
be  Inadmissible  In  so  far  as  state  statutes  are 
concerned,  because,  so  allied,  it  would  have 
the  effect  of  imposing  a  reatratot  upon  c<Hn- 
merce  between  the  states  or  with  foreign 
countries.*'  That  a  statute,  intended  to  place 
reatratot  upon  such  tranaactlons.  In  the  form 
of  an  Inhlblticm  to  sue  or  otherwise,  would 
be  unconstitutional  and  void,  is  established 
by  the  decisions  of  all  the  courts  without  any 
exception,  and  especially  by  tiie  Suprmne 
Court  of  the  United  States.  Bobbins  v.  Sh^- 
by  County.  120  U.  B.  489.  7  Sup.  Ct  582,  SO 
L.  Ed.  601,  says:  "Interstate  commerce  can- 
ned be  taxed  at  all  by  a  states  even  though 
the  same  amount  of  tax  should  be  lato  on 
domestic  commwce,  or  that  which  is  carried 
on  solely  within  the  state."  To  the  same  ef- 
fect, see  the  following  cases:  The  State 
Freight  Tax,  15  Wall.  (U.  8.)  232 ;  Welton  v. 
Missouri,  91  U.  S.  275,  23  U  Ed.  347 ;  Gald- 
weU  V.  North  Carolina,  187  U.  S.  622,  23  Sup. 
Ct  229,  47  L.  Bd.  336 ;  Asher  v.  Texas.  128 
U.  S.  129,  9  Sup.  Ct  1.  32  li.  Ed.  888;  Ston^ 
ffliburgh  V.  Hennick,  129  V.  S.  141,  9  Sup^ 
Ct  206,  82  L.  Ed.  637;  Lyng  v.  Michigan.  135 
n.  8.  161.  10  Sup.  Ct  725.  34  !<.  Ed.  160; 
Crutcher  v.  Kentoiiky,  141  U.  S.  47,  11  Sup. 
Ct  951,  35  L.  Ed.  649;  Brennan  v.  Tltusvllle. 
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153  n.  S.  289,  14  Sup.  Ot  829,  38  L.  Ed.  719; 
Stoctcard  v.  Morgan,  185  U.  S.  27,  22  Sup.  Ot 
676,  46  li.  Ed.  785.  That  a  state  cannot  In- 
terfere with  Btich  transactions  by  denying  the 
right  to  sue  for  the  property  sold  Is  equal- 
ly well  settled.  Hovey'a  Estate,  198  Pa.  880, 
48  Atl.  311;  Bateman  t.  MUHng  Oo.  (Tex.  CIt. 
App.)  20  8.  W.  931 ;  Reed  &  Barton  t.  Walk- 
er (Tex.  OlT.  App.)  21  8.  W.  687;  American 
Starch  Co.  t.  Bateman  (Tex.  GIt.  App.)  22 
S.  w.  771;  Manufacturing  Co.  t.  Foster,  4 
Dak.  320,  80  N.  W.  166;  National  Gash  Reg- 
ister Co.  T.  WIlBon,  (N.  D.)  81  N.  W.  285; 
Lumber  Ca  t.  Holbert,  5  App.  Dtv.  569,  89 
N.  Y.  Supp.  4S2;  Railway  Co.  t.  Fire  Associ- 
ation, 56  Ark.  168.  174,  16  8.  W.  43;  Lomber 
0&  T.  ImproTfflnent  Association,  55  Aik.  626, 
18  a  W.  1065;  Rldiardson  t.  Mortgage  Co., 
104  III.  269,  62  N.  S.  606;  Lumber  Go.  t. 
GbappeU,  184  111.  639,  66  N.  XL  794;  Miller 
T.  Williams,  27  Colo.  84^  09  Fac.  74a  See 
the  text  and  Ixmg  list  of  decisions  to  tbe 
same  effect  In  19  Cyc.  1280,  note  13.  In  view 
of  snch  crasequeDces,  the  rule  at  construc- 
tion, hereinbefore  referred  to,  demands  that 
tlw  language  of  a  statute,  restricting  the 
right  to  sn^  be  limited  In  Its  application  to 
tranaaeticms  which  are  not  within  the  proteo- 
dm  of  the  federal  law  relating  to  Intenttate 
trade  and  commerce. 

For  the  rrasons  stated,  the  Judgment  com- 
plained of  must  be  reversed,  tbe  motion  to 
strike  out  the  special  plea  sustained,  said 
plea  stricken  out,  and  the  case  remanded  ft>r 
further  proceedings  according  to  law. 


THOMPSON  T.  ADAMS  et  al. 

(Supreme  Goart  of  Appeals  of  West  Vlninla. 

Nov.  20,  1906.) 

1.  Afpeal— Betiew— OBJXOTXoirs  ROT  Rais- 
ed Below. 

Where  a  bill  In  eqaity  shovs  a  want  of 

Jurisdiction,  the  question  may  be  raiwd  for  tbe 
first  time  in  this  court. 

[Ed.  Note.— For  cases  In  point.  Bee  Gait  Dig. 
TOl.  2,  Appeal  and  Error,      1070,  1166.] 

2.  Reoeivbb— Appoihtment— When  Gbakted. 

A  court  of  equity,  upon  the  application 
of  a  common  creditor.  Is  withont  jurisdiction  to 
appoint  a  special  receiver  to  take  charge  of  a 
debtor's  property,  upon  the  ground  of  waste  or 
misappropriation  thereof. 

[Ed.  Mote.— For  caaes  in  point,  see  Cent.  Dig. 
vol.  42,  Receivers,  §  15.] 

3.  Same— Common  Gbeditor. 

Before  a  court  of  equity  will  appoint  such 
receiver,  the  creditor  must  have  a  lien  upon  or 
some  right  to  ctiarge  the  property  other  than 
that  of  being  a  mere  common  creator. 

(Ed.  Note. — For  cases  in  point,  see  Cmt.  Dig. 
vol.  42,  Receivers,  IS  18-^] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Oouri;  Harrison  Goun- 
ty. 

BUI  by  Will  Tbompaoa  against  James  R. 
Adams  and  others.  Decree  for  plaintiff,  and 
Oliver  P.  Boughner.  d^oidant  appeals.  Re- 
versed, and  bill  dismissed. 


Sperry  &  llperry>  toe  appellant  Davis  it 

DaviB  and  B.  B.  Templeman,  for  appellee^ 

SANDERS,  3.  The  plalnUff,  Will  Tbomp- 
soQ,  filed  a  bill  In  the  circuit  court  of  Har- 
rison county,  against  James  R.  Adams  and 
others,  claiming,  among  otimr  things,  tiiat 
Adams  owned  large  real  estate  and  personal 
property;  that  be  was  heavily  in  debt;  that 
he  had  resided  In  tbat  county  tor  a  nmnber 
<^  years,  but  had  left  and  gone  to  tiie  state  of 
Ohio  to  visit  relatives;  that  be  was  last 
recognized  in  Cincinnati,  Ohio,  since  whldi 
time  he  has  not  been  seen  nor  heard  of, 
although  diligent  search  baa  been  made  fbr 
blm  by  bis  relatives  and  oQters;  and  claim- 
ing Adams  to  be  indebted  to  blm  and  many 
others  In  large  sums  of  moioy;  tbat  a  nmn- 
ber of  suits  were  being  prosecuted  against 
blm,  which  would  mulct  taim  in  large  and 
heavy  costs;  and  averring  tiiat,  by  reason 
of  the  absence  ot  Adams,  his  pn^erty  was 
going  to  waste  and  would  greatiy  depred- 
ate In  value,  no  one  being  anthwlsed  to 
take  possession  of  and  care  for  it;  and  ask- 
ing for  a  convention  of  all  bis  creators  and 
praying  for  the  apptrintmoit  of  a  recover 
to  take  cbarge  of  his  property,  and  also 
praying  tbr  an  Injunction  restralnbig  certain 
of  his  credltns  from  prosecuting  tbelr  ac- 
tiom  at  law  against  said  Adams.  Tbe  hi- 
junction  WM  granted,  and  tbe  receiver  of 
the  personal  estate  appcrfnted.  Olivor  P. 
Boughner  vas  made- a  par^  defwdant  to  the 
suit,  but  was  not  enjoined,  and,  subsequent- 
ly to  tiie  institution  ot  tills  suit,  and  dvrbig 
Ita  pendency,  be  obtained  a  Judgment  for 
$1,164.96,  against  the  defendant  Adams,  and 
otiwrs,  and  filed  an  answer,  setting  up  this 
Judgment  Tbe  cause  was  referred  to  a  c«n- 
mlasloner  to  ascertain  and  report,  among 
other  things,  the  Indebtedness  due  and  owing 
hy  tbe  said  James  R.  Adams,  the  nature^ 
amount,  and  if  any  Hens,  the  prlwlties  there- 
of. The  commissioner,  reported  tbe  skwI- 
lant^s  Judgment  as  a  ccHnmim  debt^  not  a 
Hen.  upon  the  real  estate  <tf  Adams,  and  h^ 
it  to  be  payable  pro  rate  with  the  other  com- 
mon creditors  of  Adams,  to  which  r^iort 
Boughner  excepted,  but  the  court  overruled 
the  exception  and  «Hiflrmed  tbe  report  in 
this  respect,  and  Boughner  has  appealed. 

Tbe  question  which  meets  w  at  the  titres- 
h<AA  of  this  case  Is  one  of  Juriedlctkm.  The 
plaintiff  claims  to  be  only  a  common  creditcv 
of  the  defendant  Adams.  He  has  no  lien 
against  blm,  and  avers  no  ground  of  equity 
Jurlsdlctl<m.  Hie  pretentious  ground  set  up 
is  that  Adams  has  left  the  county  and  can- 
not be  found;  that  be  owns  large  real  esteto 
and  personal  properly;  tiiat  be  Is  larg^  In- 
debted; and  that  bis  property  Is  gobog  to 
waste.  This  does  not  oitltie  him  to  CMue 
into  equity  and  ask  for  a  receiver.  He  has 
shown  no  ri^t  to  charge  the  pnq^erty.  He 
Is  only  a  cmnnron  creditor,  and,  as  mch, 
equity  will  not  aitarteln  him.  He  must  first 
reduce  his  claim  to  a  judgmott^  or  lien,  after 
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which.  If  he 'flies  hla  bill  and  shows  reasons 

why  the  court  should  take  charge  of  the  prop- 
«rtr,  a  recelTer  will  be  appointed.  Under  our 
statute  (Code  18D9,  9  28^  c.  133  [Ann.  Code 
1906,  {  4031])  a  receiver  will  be  appointed 
where  there  is  danger  of  loss  or  misappropri- 
ation of  the  property,  or  a  material  part 
thereof,  of  a  debtor,  but  this  1b  only  done  In 
a  proper  pending  case.  It  certainly  must  be 
at  the  Instance  of  some  one  who  has  a 
right  to  charge  the  property,  and  the  statute 
does  not  mean  to  extend  this  remedy  to  every 
one  who  claims  to  be  a  common  creditor. 
Equity  must  have  Jurisdiction  Independent  of 
the  appointment  of  a  receiver.  Ralney  v. 
Freeport,  etc.,  Co.,  68  W.  Va.  424, 52  S.  B.  528; 
Hogg's  Equity  Fro.,  |  731;  17  Am.  &  Eng. 
Ency.  Law,  684;  Harwell  t.  Potts,  80  Ala. 
TO;  State  V.  TTnlon  Nat  Bank,  146  Ind.  537, 
44  N.  B.  586,  57  Am.  St  R^.  209;  Jones  v. 
achall,  45  Mich.  380,  8  N.  W.  68;  Mabon 
V.  Ongley  Elec.  Co.,  156  N.  T.  196,  SO  N.  E. 
«05;  Robinson  v.  W.  Va.  Loan  Co.  (0.  C.)  90 
Fed.  770.  High  on  Receivers,  I  11,  Is  cited 
to  show  that  to  warrant  the  interposition  of 
a  court  of  eqalty  by  the  aid  of  a  receiver,  it 
Is  essential  that  the  plaintiff  should  show, 
first  either  a  dear  legal  right  In  himself  to 
the  property  In  controversy,  or  that  he  has 
some  Hen  upon  it  or  that  it  constitutes  a 
special  fund  out  of  which  he  Is  entitled  to 
the  satisfaction  of  his  demand;  and,  second- 
ly, it  must  appear  that  the  possession  of  the 
prcH>wty  was  obtained  by  the  defendant 
through  fraud,  w  that  the  property  itself,  or 
the  Income  from  It  is  In  danger  of  loss  from 
Delect,  waste,  misconduct  or  inaotveney  of 
the  defendant;  and  to  the  aame  effect  Hogg's 
Eq.  Proc.,  I  734;  Barton's  Ch.  Fr.,  p.  4ffi, 
and  Daniel's  Ch.  Fr.,  vol.  2.  §  1717,  are 
cited.  Under  these  authorities  the  plaintiff's 
bill  cannot  find  support  In  the  flrst  place, 
be  has  not  shown  a  clear  legal  right  to  the 
property  in  controvert,  nor  does  It  appear 
that  he  has  a  ilen  upon  it,  or  that  it  con- 
stitutes a  H)eclal  fund,  out  of  which  he  is 
^titled  to  the  satisfaction  of  his  claim. 
And,  secondly.  It  is  not  claimed  that  the  prop- 
erty was  obtained  by  the  defendant  through 
fraud,  and.  If  there  Is  danger  of  loss  from 
neglect,  waste,  misconduct  or  insolvency  of 
the  defendant  this  does  not  mean  that  any 
common  creditor  of  the  defendant  is  entitled 
to  the  appointment  of  a  receiver,  but  one 
who  has  flrst  shown  a  right  to  chaise  the 
pn^rty,  by  lien  or  otherwise,  and,  when 
this  is  shown,  if  it  can  be  made  to  appear 
that  there  is  danger  of  loss  from  neglect 
waste,  misconduct  or  Insolvency  of  the  de- 
fendant a  coort  of  equity  will  interfere  and 
appoint  such  receiver. 

The  defendant  Boughner  did  not  demur  to 
the  plaintiff's  bill,  and  for  this  reason  It  Is 
claimed  that  he  cannot  now  raise  the  ques- 
tion of  the  want  of  equity  Jurlsdlctltm. 
Where  It  appears  from  the  bill  that  equity 
jurisdiction  is  wb(^ly  wanting,  it  can  be 
tnken  advantage  of  for  the  first  time  in  this 


court  This  bill  Is  not  only  defective,  but  it 
appears  that  equity  has  no  jurisdiction,  and, 
this  being  so,  jurisdiction  cannot  be  c(hi- 
ferred  by  failing  to  demur,  and  answering. 
Cresap  v.  Eemble,  26  W.  Va.  603;  Pollard 
V.  Patterson,  Ad'mr.  8  Hen.  &  M.  (Va.)  67; 
Poindexter  v.  Burwell,  82  Va.  507;  Grave- 
ley  V.  Oraveley,  84  Va.  146,  4  8.  E.  218;  Col- 
Uns  V.  Sutton,  94  Va.  127.  26  8.  E.  416;  Furst 
T.  Banks,  101  Va.  206,  43  8.  B.  360;  South 
&  W.  R.  Co.  V.  Comm.  (Va.)  51  S.  E.  824. 

It  la  contended  that  although  the  bill 
cannot  be  maintained  because  the  plaintiff, 
Thompson,  was  not  a  lien  creditor,  yet,  It  be- 
ing a  creditors  bill,  the  court  acquired  juris- 
diction of  the  matters  Involved  upon  the 
filing  of  the  petitions  of  the  parties  claiming 
Hens  upon  the  estate,  and  also  by  the  ap- 
pearance before  the  commissioner  of  the  par- 
ties holding  liens  at  the  time  of  the  institu- 
tion of  the  suit  named  as  defendants  In  the 
bill.  This  position  Is  not  tenable.  When  the 
bill  does  show  an  Inherent  want  of  equity 
jurisdiction,  Ita  life  and  existence  cannot  be 
extended  by  the  filing  of  petitions  setting 
up  liens,  or  by  appearing  Xteton  the  commis- 
sioner and  proving  liens.  It  Is  true  that,  In 
some  cases,  where  Hen  creditors'  snlts  are 
brought  and  the  plaintiff  falls  for  some  rea- 
son to  maintain  his  bill,  or  desires  to  dis- 
miss It  other  credltcos  who  hare  appeared 
in  the  cause  can  continue  Ita  prosecution  for 
their  benefit  but  this  does  not  apply  to  cases 
where  the  court  Is  without  jurisdiction  to 
entertain  the  original  bill. 

For  these  reasons,  the  decree  of  the  cir- 
cuit court  is  reversed,  and  the  plaintiffs  bill 
dismissed. 


MOBBISON  T.  FAIRMONT  ft  0.  TBAO- 
TION  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  aTiooe.) 

1.  BviiraiTT  DoicAiN— Takiivo  of  Land— Ac- 
tion FOR  Dawaqeb. 

Evidence  of  the  taking  and  appropriation 
of  land  is  admissible  under  a  declaration  which 
alle^  that  the  defendant  laid  ita  railroad  track 
along  and  upon  the  property  of  the  plaintiff. 

[Ed.  Note.— For  cases  In  ooint,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  %  797.] 

2.  Tbial—Instkuctions— Modification. 

One  otFering  an  instruction  is  entitled  to 
have  it  given  in  his  own  language,  if  it  cor- 
rectly propounds  the  law  applicable  to  the  case, 
where  there  is  evidence  to  support  it  and  where 
it  is  not  misleading,  obscure,  or  confusiiig. 

(Ed.  Note.— For  case*  in  point  we  CetA.  D^. 
vol.  46,  Trial,  {  668.] 

8.  APFEAI/— Habulbss  Ebbob. 

Where  such  instruction  Is  refus^  but 
modified  and  given,  it  is  not  reversible  error,  If 
It  clearly  appears  that  the  instracti<Hi,  when 
modified  ana  given,  is  the  same,  in  legal  eff«Krt 
as  the  one  so  offered  and  refused. 

[E^.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error.  \  4229.] 

4,  DUIKBNT  DOHAIH— OONSTKUCnON  OF  BAIL- 
BOAD — AOTIOM  FOR  DaUAOES. 

The  measure  of  damagen  for  injury  to  land 
resulting  from  the  construction  of  a  railroad,  is 
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tba  dhnlnntlon  of  die  value  thereof  Immediately 
after  the  construction  of  the  road  as  ctKopared 
with  its  Tala9  immediately  before  inch  work, 
assuming  each  constmction  to  be  an  instanta- 
neous act ;  but  in  determining  the  value  immedi- 
ately after  the  Kmstmction,  the  increase  if  anr. 
on  account  of  genera)  benefits  arislnc  from  the 
conetniction  and  operation  of  the  road  should 
be  deducted  from,  and  all  peculiar  benefits  de- 
rived should  be  added  to,  such  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  IS,  Bmlneut  Domain.  SS  371-378,  815.] 

5.  SAICB— GOUPKNSATION. 

Where  land  Is  tahen  by  a  railroad  company, 
peculiar  benefits  cannot  be  set  off  asainst  the 
value  of  the  land  so  taken,  but  the  compensa- 
tion to  be  paid  the  owner  Is  the  true  market 
value  therettf.  Benefits  can  only  be  set  off 
flRainat  damages  to  the  residue  ox  tiw  tract. 

f  Bd.  Note.— For  cases  In  point,  see  Gent.  Dig. 
v^.  18,  Elminent  Domain,  H  878-393.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  James  H.  'Morrison  against  the 
Fairmont  &  Clarksburg  Traction  Company. 
Judgment  for  plaintiff,,  and  defffiidont  brings 
error.  AflOrmed. 

Davis  A  Darls,  Qeorge  H.  Alezandtt',  and 
Oaman  B.  Swart^  fcnr  plaintiff  In  error.  B. 
D.  Lewis  and  H.  W.  Harmo:,  for  defendant 
In  em». 

SANDERS,  J.  The  plaintiff,  Morrison,  in- 
stituted an  action  of  'trespasfl  on  the  case  In 
the  circuit  court  of  Harrison  county,  against 
the  Fairmont  &  Clarksburg  Traction  Com- 
pany, for  the  recovery  of  damages  alleged  to 
have  been  sustained  by  blm.  A  trial  before 
n  jury  was  had,  which  resulted  In  a  verdict 
and  Judgment  for  the  plaintiff,  to  which 
judgment  the  defendant  has  applied  for, 
ami  ol)tnine(l.  n  writ  of  error. 

The  plaintiff  was,  at  the  time  of  the  Injury 
complained  of,  the  owner  of  a  farm  contain- 
ing about  8S0  acres,  lying  in  Harrison  oonnty, 
which  is  traversed  by  the  Northwestern 
Turnpike  for  about  three-fourths  of  a  mile, 
and  the  ground  of  complaint  is  that  the  de- 
fendant company,  being  a  duly  chartered  rail- 
road corporation,  and  acting  under  a  fran- 
chise granted  by  the  county  court  of  Harri- 
son county,  laid  and  constructed  upon  the 
said  turnpike  a  line  of  railroad  the  whole 
distance  of  plaintlCTs  farm.  In  building  Its 
line,  It  is  charged  that  the  defendant  dam- 
aged the  plaintifTs  farm  in  making  deep  cuts 
and  fills.  In  tearing  down  and  moving  his 
fences,  In  destroying  and  Interfering  with  the 
wsys  to  and  from  his  residence,  and  In  laying 
Its  track  along  and  upon  his  farm. 

The  first  ground  of  complaint  we  will  no- 
tice 19  that  the  court,  over  the  objection  of 
the  defendant,  permitted  certain  evidence  to 
go  to  the  jury  tending  to  show  that  the  de- 
fendant had  actually  taken  and  occupied  a 
portion  of  the  plaintiff's  land.  Not  only  was 
this  evidence  objected  to,  but  the  defendant 
asked  for  an  instruction  telling  the  jury  not 
to  consider  It.  because  not  admissible  under 
ttie  declaration;  It  being  claimed  that  the  ac- 


tion Is  for  the  recovery  of  damages  for  In- 
jury to  plaintiff's  farm,  and  not  for  land 
taken,  occupied  or  appropriated.  The  dec- 
laration charges  that  the  railroad  was  laid 
along  and  upon  the  property  of  the  plaintiff. 
This  allegation,  we  think.  Is  snffldent  under 
which  to  admit  the  testimony.  If  it  is  true 
that  the  railroad  was  laid  upon  the  plaintiff*? 
proper^,  this  would  give  him  a  good  cause  of 
action.  This  the  declaration  charges,  and  un- 
der the  allegation  we  think  the  evidence  was 
properly  admitted.  Then  It  Is  Insisted  that 
even  If  the  evidence  was  admissible  under  the 
declaration,  that  still  the  court  should  have 
excluded  it  because  of  Its  indefinite  char- 
acter. It  iB  true  the  evidence  is  indefinite, 
but  this  goes  to  Its  weight,  and  not  to  its 
admisstblll^.  The  witnesses  do  not  nnd^- 
take  to  fix  the  anantity  and  value  of  laud 
taken  separate  from  the  damages  to  the 
farm,  and,  In  fact,  It  may  be  questioned  fmn 
the  evidence  as  to  whether  or  not  any  land 
was  taken.  The  jury  must  judge  of  the 
value  of  this  evidence.  In  an  action  of  this 
kind,  such  evidence  Is  admissible.  We  must 
strive  to  uphold  verdicts,  and  must  never 
overthrow  them  upon  slight  grounds  and 
bare  technicalities. 

The  next  reason  assigned  for  reversal  Is 
that  the  court  refused  to  give  a  certain  In- 
struction to  the  Jury,  which  li  as  follows: 
"(4)  The  court  further  instructs  the  Jury 
that  no  occupancy  or  inclosore  of  a  public 
road  or  highway,  no  matter  how  Ions  con- 
tinued, can  give  the  invader  any  titie  t» 
right  thereto;  and  that  the  defendant  un- 
der the  franchise  granted  to  It  the  coun- 
ty court  of  Harriacm  county  was  oitlUed  to 
occupy  any  portion  of  the  public  highway 
whether  tbe  same  had  been  thwetofore  en- 
croached upon  by  tbe  incloeure  of  tlie  plain- 
tiff or  not,  and  tiiat  if  tbe  plaintiff  had  en- 
croached upon  Ba,ld  higliway  and  placed  his 
fences  thereon  tite  defendant  was  ^titled 
to  remore  such  f«ncee  and  to  occupy  tiie  high- 
way, and  tbe  plaintiff  can  recover  no  dam- 
ages by  reasmi  of  the  land  so  takm  and  oc- 
cupied by  the  defendant"  But  modified  it 
and  gave  It  in  the  following  form:  "(4) 
The  court  further  Instructs  the  jury  that  no 
occupancy  or  Indosure  of  a  public  road  or 
highway  no  matter  how  long  continued,  can 
give  the  Invader  any  title  or  right  thereto: 
and  that  the  defendant  under  the  franchise 
granted  to  It  by  tbe  county  court  of  Harrison 
county  was  entitied  to  occnpy  any  portion  of 
the  public  highway  necessary  for  its  pur- 
poses." A  party  is  entitled  to  an  Instruction 
In  his  own  language,  if  it  correctly  propotmds 
the  law  applicable  to  tbe  case,  and  Is  not  mis- 
leading, and  there  are  facts  In  evidence  to  sup- 
port It.  State  V.  Irwin,  30  W.  Va.  417.  4  S. 
E.  418 ;  Jordan  v.  Benwood,  42  W.  Va.  812. 
26  S.  E.  266,  36  L.  R.  A  519,  57  Am.  St. 
Rep.  8S9.  Where  such  InstmcticHis  are  aifted 
n  court  should,  without  hesitation,  give  them. 
It  is  a  right  a  party  has  to  coudi  bis  Instruc- 
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Uons  In  his  own  laoffnage,  and  when  be  bas 
done  BO,  If  they  fulfill  the  legal  requlremmts, 
they  should  be  given.  But  wblle  this  1b 
true,  yet  what  Bbodd  be  the  effect  after  ver- 
illc-t,  where  mcta  instmctlon  Ib  refuged,  bat 
:iiodifled  and  given?  Cnn  we  &:iy  that  It  Is 
reversible  error  for  a  court  to  make  a  slight 
or  an  Immaterial  change  In  an  InstroctlonT 
Mnst  burtroctkniB  be  glvoi  literally  as  of- 
fered, and  If  this  Is  not  done,  must  we 
oTertbTow  tbe  verdict?  We  cannot  bo  hold. 
While  BQch  an  Instruction  dionld  be  glvoi, 
yet  a  verdict  will  not  be  set  aside  where  this 
Is  not  done,  when  it  is  modified  and  given,  If 
we  can  clearly  see  that  the  tawtmetlon  as 
modified  is  the  same  In  1^1  effect  as  the 
one  offered.  From  an  examination  of  the 
foregoing  InstmctUms,  It  Is  apparent  that 
their  1^1  effect  Is  the  same.  Furthermore, 
the  evidence  would  not  jnstlfy  the  giving  of 
Bucb  an  Instruction  as  offered  by  the  defend- 
ant. It  does  not  appear  that  the  plaintiff 
bad  encroached  upon  the  highway,  and  built 
bis  fences  thereon.  To  call  for  an  Instructlou 
there  mnst  be  smae  evidence  to  support  It 
Ttefore  we  can  say  that  this  Instruction  was 
proper,  there  should  be  evidence  showing  or 
tending  to  show  that  the  plaintiff  had  en- 
croached upon  the  public  road  and  built  his 
fences  upon  ft  The  defendant  has  no  ground 
to  complain  of  tbe  modification  of  the  in- 
struction. 

This  brings  us  to  the  consideration  of  the 
motion  to  set  aside  tbe  verdict  It  Is  con- 
tended that  It  Is  contrary  to  the  evidence 
and  tbe  '  Instructions  of  the  court  The 
court  at  the  Instance  of  the  defendant  gave 
to  the  jury  the  following  instruction:  "The 
court  Instructs  the  Jury  that  when  an  action 
Is  brought  to  recover  damages  where  no 
part  of  the  plaintiff's  property  has  been  taken 
bnt  simply  damaged  by  a  public  Improve- 
ment, damans  cannot  be  had  unless  the 
proper^  claimed  to  be  damaged  has  been  de- 
precloted  in  value  by  the  construction  of  the 
public  Improvement;  In  other  words,  if  tbe 
fair  market  value  of  tbe  property  Is  as  much 
Immediately  after  the  construction  of  an  Im- 
provement as  It  was  immediately  before  tbe 
Improvement  was  made,  no  damages  can  be 
sustained  and  no  recovery  can  be  had. 
mierefore  In  this  case,  If  tbe  Jury  believe 
from  tbe  evidence  that  tite  def aidant  took 
for  its  corporate  purposes  no  part  of  the  plahi- 
tlfl's  land,  and  that  the  fair  market  value  of 
tbe  plaintiff's,  farm  was  as  much  Immediately 
after  the  ODUstructlon  of  ttie  d^endanf s  rail- 
road as  It  was  Immediately  before,  then  the 
plaintiff  has  sustained  no  damages  which  can 
be  tbe  subject  of  a  recov»y  In  this  suit  and 
the  Jury  In  such  case  mnst  find  for  the  de* 
fendant"  Counsel  for  the  defendant  contend 
that  under  the  evidence  If  the  Jury  had  fol- 
lowed this  iuBtructlon,  their  verdict  would 
have  been  for  the  defoidant  Therefore  the 
question  is  presented,  not  whethor  the  in* 
stmction  Is  good  or  bad,  bnt  whetha  the 


verdict  Is  supported  by  the  evidence.  In 
dealing  -with  this  question,  while  in  view  of 
the  evidence  it  may  not  be  absolutely  nec- 
essary to  dlscusB  the  question  of  law  pre* 
Bmted  by  the  instructions,  yet  In  the  light  of 
some  of  our  decisions  bearing  upon  questions 
of  this  character,  It  may  be  well  to  do  so. 
Tbe  defendant  introduced  no  evidence,  and 
the  case  was  submitted  to  tbe  Jury  upon  that 
offered  by  the  plaintiff.  A  number  of  wit- 
nesses were  Introduced,  who  estimated  the 
damages  to  be  from  $700  to  |1,000.  Bnt  it 
Is  claimed  that  several  of  these  witnesses,  In 
fact  the  most  of  them,  In  making  their  es- 
timates, did  M>  withont  dednctlnc  the  bene- 
fits derived  by  reasm  of  the  constroctKm  of 
the  road.  In  other  words;  that  their  evidence 
diowed  that  the  plalntlfTft  farm  immediate- 
ly after  tbe  constmction  of  the  road  was 
worth  as  modi.  If  not  more,  than  it  was  Im- 
mediately before  tiie  work  of  construction 
began.  TSOb  Is  oplalned  by  the  witnesses 
to  be  (m  account  of  the  Increased  valoe  of  the 
farm  by  reastm  of  the  oonstnictlon  ot  the 
road.  ABSomlng  tbea,  for  the  purpose  of  a 
presentation  of  thU  qnestlon,  that  this  Is 
true,  and  that  ttw  market  vabw  of  tbe  prop- 
erty immediately  after  the  construction  of 
the  road  was  equal  to  tbe  market  value  Im- 
mediately beft>re,  then  it  wUl  be  necessary  to 
detttmlibB  whether  or  not  by  reason  of  the 
woA  of  construction— that  Is.  In  doing  tbe 
acts  of  makhig  tbe  excavations  and  fills, 
causing  tbe  fmcas  to  fall,  laying  the  track 
upon  the  plaintiff's  land,  and  destroying  tbe 
ways  to  his  residence — he  suffered  damage, 
and  If  so,  how  much ;  and  after  determining 
the  amonnt  of  damage  done  to  plaintiff's 
farm,  then  to  deduct  the  peculiar  benefits  de- 
rived. 

The  true  rule  as  to  the  measure  of  dam- 
ages, and  the  one  which  has  been  recognized 
in  this  state  and  Virginia,  Is  that  peculiar 
benefits  only  may  t>e  set  off  against  damages 
to  the  residue,  but  not  against  the  value  oT 
the  land  taken.  By  this  rule  the  landowner 
is  not  charged  with  general  benefits — those 
consisting  of  an  increase  In  the  value  of  the 
land  common  to  tbe  community  generally. 
To  charge  general  l>enefits  casts  tbe  burden 
entirely  upon  the  one  alleged  to  be  benefited. 
There  are  expressions  to  be  found  In  some 
cases  decided  by  this  court,  notably  Stewart 
V.  Railroad  Oo.,  88  W.  Va.  438,  18  S.  E.  604, 
and  Blair  v.  City  of  Charleston,  43  W.  Va. 
62,  26  8.  E.  341,  35  L.  R.  A.  852,  64  Am. 
St  Rep.  837,  which  Indicate  that  if  the  mar- 
ket value  of  the  land  Is  as  much  Immediately 
afCor  the  Injury  complained  of  as  It  was  Im- 
mediately before,  there  Is  no  damage,  and 
the  owner  Is  not  entitled  to  recover.  If. 
by  these  expressions,  it  Is  intended  to  an- 
nounce a  rule  of  law  by  which  the  landowner 
will  be  charged  with  general  benefits,  they 
are  Incorrect  In  Stewart  v.  Railroad  Co., 
supra,  It  is  snld  that  Just  compensation  Is 
that  which  makes  tbe  owner  whol^  and,  lu 
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respect  to  general  benefits  or  damages  result- 
ing from  the  coostrnctlon  of  the  road,  leaves 
blm  In  as  good  a  situation  as  his  neighbor, 
no  part  of  whose  land  has  been  taken.  In 
Blalr  T.  City  of  Charleston,  supra,  It  Is  true 
that  In  the  third  point  of  the  syllabus  It  Is 
laid  down  that  the  measure  of  damages  Is 
such  sum  as  will  mabe  the  owner  whole; 
that  Is,  if  the  market  value  of  the  property 
Is  as  much  Immediately  after  the  Injury  com- 
plained of  as  It  was  before,  no  damages  can 
be  recovered,  but  In  the  fourth  point  of  the 
syllabus  It  is  said  that  in  estimating  the 
damages  It  Is  proper  to  abate  all  peculiar 
l>enefits,  to  the  property  enhancing  Its  value, 
"but  not  the  general  benefits  derived  by  the 
property  owner  In  common  with  the  commu- 
nity at  large.  Therefore,  when  the  two 
points  of  the  syllabus  are  read  together,  and 
In  the  light  of  the  opinion,  we  conclude  that 
It  was  not  intended  to  exclude  general  bene- 
fits. Jndfce  Green,  in  Railroad  Go.  v.  Fore- 
man, 24  W.  Va.  672,  says:  "It  is  well  set- 
tled that  the  benefits  which  may  be  consid- 
ered in  reduction  of  damages  in  such  a  case 
as  this,  are  craiflned  to  aach  as  are  direct 
and  peculiar  to  the  owner  of  the  land,  ez- 
elnding  those  which  he  aharea  wltii  other 
members  of  the  community,  whose  property 
Is  not  taken."  The  cases  of  Mitchell  v. 
Thornton  et  a]..  21  Orat.  178,  and  Railroad 
Co.  T.  Tyree,  7  W.  Va.  6M,  lay  down  the 
same  rnle^  fallowing  the  case  of  James  Blver, 
etc.,  Go.  T.  Tomer,  9  liClgb,  81S.  whwe  the 
assessors  were  required  to  pay  a  Just  regard 
to  the  advantages  wbicb  the  owner  of  the 
land  would  derive  from  the  Improvement  for 
the  use  of  which  his  land  was  condemned. 
It  was  held  that  the  advantages  to  the  own* 
«r  which  should  be  taken  In  consideration 
by  the  asseesors  were  such  advantages  as  had 
particularly  and  exclusively  affected  the 
particular  tract  or  parcel  of  land  whereof 
the  portion  was  condemned — not  advantages 
-of  a  general  character,  which  might  be  deriv- 
ed to  the  owner  In  common  with  the  county 
at  large  from  the  Improvement  Upham  v. 
Worcester,  113  Mass.  97;  Parka  v.  Hampden 
Co.,  120  Mass.  395;  Schaller  v.  City  of  Oma- 
tia  (Neb.)  36  N.  W.  533;  Mills.  Bm.  Dom.  88 
1S2,  163;  Lewis,  Bm.  Dom.  (2d  Bd.)  |  467. 
As  said  In  Ouyandotte  Yall^  R.  Co.  v.  Bus- 
kirk,  67  W.  Va.  417,  50  S.  B.  521.  a  literal 
enforcement  of  the  rule  that  If  the  market 
value  of  the  residue  after  the  taking  Is  equal 
to,  or  greater  than,  Its  value  before  the  tak- 
ing, there  Is  no  damage,  would  plainly  charge 
the  landowner  with  all  benefits,  general  as 
well  as  special  and  peculiar. 

The  owner  not  being  chargeable  with  gen- 
eral ben^ts,  he  should  have  the  compensa- 
tion to  which  he  is  entitled  for  damages  to 
the  residue  of  the  land  not  taken,  assessed 
without  r^^ard  to  the  nature  of  the  improve- 
ment which  Is  to  be  or  Is  constructed  upon 
the  part  taken,  except  In  so  far  as  such  im- 
provements bear  upon  the  qaestlou  of  pecul- 


iar benefits.  Disregarding  the  queetl<m  of 
peculiar  benefits,  the  assessment  should  ho 
made  as  of  the  time  when  the  preparations 
for  the  proposed  work  are  complete,  and  as 
If  nothing  further  were  done  In  the  prem- 
ises. As  in  this  instance,  the  assessment 
should  be  of  such  damages  as  the  landowner 
would  suffer  If  the  excavations  and  the  griev- 
ances complained  of  bad  tteen  without  the 
building,  or  In  contemplation  of  building  and 
operating,  a  railroad.  In  no  Other  way  can 
the  owner  be  made  whole,  and  left  in  the 
same  situation  with  respect  to  general  bene- 
fits as  hia  neighbor,  no  part  of  whose  land 
has  been  taken.  We  have  no  evidence  of 
peculiar  benefits.  There  Is  nothing  to  abow 
that  the  plaintiff,  reason  of  the  construc- 
tion and  operation  of  the  road,  has  derived 
peculiar  benefits.  We  cannot  presume  ttai4 
to  be  so.  Before  any  deduction  can  be  had 
on  account  of  benefits,  it  must  appear  tliat 
they  are  peculiar.  But  to  apply  the  rule 
that  the  defendant's  counsel  contend  should 
be  allied— that  Is,  If  the  market  value  is 
as  much  Immediately  after  the  construction 
of  the  road  as  it  was  immediately  before, 
thai  the  plahitlff  cannot  recover— stlU  un- 
der the  evldoiee  we  conld  not  disturb  tbe 
flndlns  of  the  Jury.  As  vre  have  said,  tbe 
witnesses  estimate  the  damages  to  be  from 
$700  to  91,000,  and  one  witness  estimated  It 
to  be  more  than'  the  damages  assessed,  even 
aftear  deducting  all  bmeflts;  and  whenever 
ttiere  Is  any  evidence  upon  which  a  faey 
could  base  its  revdlct,  alttwagb  it  may  be  In 
conflict  with  the  great  preponderance  of  the 
testimony,  stUI  under  tbe  well-defined  rules 
of  this  conrt.  the  verdict  cannot  be  dlatozbed. 
Although  tbe  evldoioe  may  be  weak  and  con- 
flicting, yet  the  Jury  were  given  a  Tlevr  of 
the  premises.  They  went  npm  the  ground 
and  saw  for  tbanselves,  and  after  haTinjc 
so  inspected  the  premises  and  beard  tlie  evi- 
dence, they  have  found  a  verdict  for  tbe 
plaintiff.  The  view  alone  goes  strongly  to 
support  their  flnding.  It  la  claimed  ttiat  tbe 
court  erred  in  admlttfaif  the  testimony  of 
Peter  Homer  a^  to  the  amonnt  of  danusea 
sustained  by  the'  plaintiff.  This  witness 
showed  that  he  lived  near  the  j^npertj  in 
question  for  more  than  a  year;  that  be  had 
been  at  one  time  a  farmer,  and  that  be  had 
been  a  landowner  nearly  all  his  life,  and  un- 
der the  authority  of  Blair  v.  City  of  CHiarlea- 
ton,  supra,  and  Kay  v.  Olade  Cre^&  Balel^ 
B.  Co.,  47  W.  Va.  467,  35  8.  EL  978,  this  erl- 
dence  is  admissible. 

Upon  the  whole  case,  we  conclude  that 
the  Judgment  Is  right,  and  it  Is  affirmed. 


APP  et  al.  V.  APP  et  al. 
(Supreme  Court  of ^jgeala  of  Virginia.  Dec. 

1.  Wills— Constbuction—Whai  Law  Gov- 
erns. 

A  will  mast  t>e  construed  arcordine  to  the 
Uw  of  the  state  where  testator  died,  the  will 
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WB»  probated,  fals  encatora  qualified,  and  Ua 

estate  distributed. 

lEd.  Note. — For  cases  ia  poiatt  see  Cent  Dig. 
vol.  49.  WlUs.  If  947-050.] 

2.  EVIDENCZ— FOUION  I*A.WS— JUDICIAL  NO- 
TICE—PbOOT.  .  . 

Coarta  cannot  take  Jndidal  notlca  of  ths 
lawB  of  another  aUte,  but  ttiar  lunit  be  pxovad 
as  a  fact. 

TEd.  Note.— For  ranes  In  point,  see  Gent  Dig. 
vol.  20,  Evidence,  i  51.] 

8.  Wn,i.B  —  CoNBTBucnon  —  Evtateb  Ooh- 

VETSD. 

Where  testator  devised  bis  property  to  his 
seven  chlldrea  in  equal  shares,  and  directed  that, 
ahould  aD7  of  hia  children  die  virlthont  leaviiM^ 
issue,  then  the  share  of  that  child  should  be 
divided  amonfc  the  survivina  children,  the  will 
should  be  construed  accordinn  tu  the  law  of 
PpnniivlvaniB,  where  testator  resided  at  the  time 
hp  died,  aa  contemplatinfc  the  death  of  children 
without  isBue  dnrlnfc  testator's  life,  and  there- 
fore vested  a  fee  In  auch  diildi-on  aa  aarvlved 
him. 

4.  Same— EviDENOz. 

Where  testator,  after  bequeathinn  the  reai- 
dne  of  his  estate  to  his  children  iu  equal  shares, 
directed  that,  if  anv  child  sbouM  die  without 
leaving  surviving  children,  such  rh ild's  oha re 
should  be  eqaallf  divided  amooK  the  BurviTors, 
evidence  that  teatator.  at  the  time  he  made  the 
will,  waa  84  .veara  old,  and  that  hia  children 
were  past  middle  life,  waa  inadmibsible  to  show 
that  testator  could  not  have  contemplated  the 
contingency  of  hia  enrriving  any  oC  his  children. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Wills,  i  1026.] 

5.  SaICE— I^ECLABATIOnS. 

In  a  anit  to  conatme  a  will,  parol  declara- 
tions of  the  testator  were  inadmissible  to  show 
what  his  intention  was  In  making  the  provision 
in  controversy. 

[Ed.  Note.— For  cases  In  point,  aee  Omt  Dig. 
Tol.  40,  WlUe,  I  1027.} 

Appeal  from  Circuit  Court,  Frederick 
Ctmnty. 

Suit  by  W.  W.  A]n>  and  others  against 
<3ertrude  C.  App  and  oOirars.  From  a  decree 
la  fsTor  of  defendants,  plalntlflb  appeal. 
Affirmed. 

Robt  M.  Ward,  for  appellants.  Wm.  M. 
Atkinson  and  If.  M.  Lynch,  for  appellees. 

BUCHANAN,  3.  This  suit  was  Instituted 
by  the  appellants  to  recover  from  the  estate 
of  Albert  App,  deceased,  certain  moneys  paid 
to  him  by  the  executors  of  his  father,  Ma- 
tblas  App,  deceased,  upon  the  theory  that  the 
right  of  Albert  App  to  the  said  moneys  un- 
der the  win  of  his  father  ended  with  his  life, 
and  the  appellants  became  entitled  to  it  as 
remaindermen. 

^'hether  or  not  Albert  App  had  an  abso- 
lute, or  only  a  life,  estate  In  the  property 
sued  for,  will  depend  upon  the  construction 
of  his  father's  will.  The  parties  acquired 
their  rights,  whatever  they  are,  under  clause 
or  Item  3  of  the  will,  which  Is  as  follows: 

"As  to  the  remainder  of  my  prO[>erty  of 
every  description  whatsoever,  whether  it  be 
real  estate  or  personal  property,  money, 
notes,  bank  d^)osIts,  book  accounts,  or  auy 
or  all  of  the  above,  and  of  any  kind  or  de- 
"crlptton  not  mentioned  herein,  I  direct  that 
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after  all  provisions  herein  made  for  the  pay- 
ment of  debts,  etc.,  hare  been  satlsfled  and 
complied  with,  I  bequeath  the  residue  of  my 
mtire  estate  to  my  children  share  and  share 
alike  as  follows,  to-wit:  To  my  daughter 
EUeanor,  one  share,  to  my  daughter  Emily, 
one  Bhare.  to  my  daughter  Catherine,  one 
share,  to  my  daughter  Elisabeth,  one  shar^ 
to  my  Km  William,  one  rtuue.  to  my  sou 
Albert,  one  share,  and  to  my  son  John  L.,  one 
share.  And  I  further  order  and  direct  that 
ahould  any  of  my  children  die  wltiioi^  lear- 
Ing  surviving  children  then  the  share  of  that 
child  shall  be  equally  divided  among  my 
surviving  chlldroi." 

The  testator  was  a  resident  of  the  state 
of  Pennsylvania,  where  be  died,  and  where 
bis  will  was  probated,  bis  executors  quali- 
fied, and  bis  estate  was  distributed.  His 
will,  as  is  conceded,  is  to  be  construed  by 
the  laws  of  that  state.  The  foreign  law  was 
a  fact  to  be  proved  In  the  case.  Union  Cen- 
tral Ins.  Co.  V.  Pollard,  94  Vs.  140,  1S2-1M, 
26  S.  E.  421,  86  L.  R.  A  271,  64  Am.  St  Rep. 
215. 

By  consent  of  the  parties,  it  was  ordered 
that  the  published  reports  of  the  Supr^e 
Court  of  Painsylvanla,  and  the  published 
Code  and  Acts  of  the  Legislature  of  that 
state,  might  be  accepted  in  Ueu  of  formal 
testimony,  provided  the  attorneys  of  the 
appellants  and  the  appellees,  respectively, 
famished  to  each  other  within  the  time 
designated  by  the  order  a  list  of  such  de- 
cisions and  statutes  as  they  respectively  In- 
tfflded  to  Introduce  In  evidence  and  rely  up- 
on at  the  hearing,  but  that  no  authorities  not 
BO  produced  should  be  considered  as  having 
been  sufficiently  offered  iu  evidence^ 

Lists  were  furnished  by  each  side  as  stipu- 
lated. In  the  brief  of  the  appellants'  coun- 
sel there  was  a  reference  to  a  statute  of 
the  state  of  Pennsylvania,  passed  In  the  ye&r 
1897;  but  it  was  not  produced  In  evidence, 
and  "upon  conference  with  the  attorneys 
after  the  case  was  argued  and  submitted," 
as  stated  by  the  trial  court  In  its  opinion, 
which  is  made  a  part  of  the  decree  appealed 
from,  "it  was  agreed.  If  there  was  such  a 
statute.  It  had  not  been  produced  in  evidence, 
and  therefore,  because  not  produced,  In  the 
opinion  of  the  court  cannot  govern  the  case." 
The  appellants  Insist  that  the  burden  of 
proof  was  upon  the  appellees  in  the  trial 
court  to  prove  the  law  of  Pennsylvania  per- 
tinent to  the  subject,  which  was  In  force 
January  5,  1901,  the  date  of  the  execution 
of  the  will  of  the  testator,  and  that  In  the 
absence  of  such  proof  It  was  error  for  the 
court  to  have  construed  his  will  upon  the 
authority  of  decisions  prior  to  the  passage  of 
the  act  of  1897  as  though  aald  act  did  not 
exist. 

The  court  could  rot  take  Judicial  notice 
of  tbe  laws  of  another  state.  Union  Central 
L.  Ins.  Co.  V.  Pollard,  supra.  The  parties 
undertook  to  prove  the  law  of  the  foreign 
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state,  and  upon  that  evidence  the  conrt  must 
determine  tire  question  just  as  tt  determined 
other  questions  of  fact  Involved  In  the  case. 

It  clearly  appears,  from  the  dedsions  of 
the  Supreme  Court  of  Penn^Iranla  Intro- 
duced in  evidence,  that  under  the  third 
clause  or  item  of  the  will  Albert  App,  who 
did  not  die  until  after  the  testator,  took  an 
absolute  estate  In  tlie  property  bequeathed 
to  him. 

In  Mlckley's  Appeal,  92  Pa.  514,  617,  It  was 
said  tff  Chief  Justice  Sbarswood,  delivering 
the  unanimous  opinion  of  the  court,  that  "It 
iB  very  clearly  settled,  ttoth  in  England  and 
In  this  state,  that  It  a  bequest  be  made  to  a 
person  absolute  in  the  first  histance,  and  It 
is  provided  that  in  the  ev«it  of  death,  or 
death  without  issue,  another  legatee  or  lega- 
tees shall  be  substituted  ta  the  share  or 
legacy  thus  given,  it  shall  be  construed  to 
mean  death,  or  death  without  Issae,  before 
the  testator.  The  first  taker  Is  always  the 
first  object  of  the  testator's  bounty,  and  his 
absolute  estate  is  not  to  be  cut  down  to  an 
estate  for  life,  or,  what  Is  practically  the 
same  thing,  to  be  subjected  to  an  executory 
gift  over  upon  the  occurrence  of  the  contin- 
gency of  death  or  death  without  Issue  at 
any  future  period  within  the  role  against 
perpetuities  without  clear  evidence  of  auch 
on  Intrat" 

In  that  case  M.  beaoeathed  one-sixth  of  his 
estate  to  his  son  J.  M.,  or  his  heirs,  and  a 
like  proportlfHi  in  the  same  language  to  two 
otlier  sons,  and  the  remaining  three-sixths 
In  trust  for  each  of  his  three  dan^ters.  He 
also  directed  thal^  "if  either  of  my  sons  should 
die  without  leaving  Issue  living  at  the  time 
of  his  death,  the  share  given  to  such  son  shall 
pass  to  and  be  divided  among  such  of  my 
children  as  may  be  then  living,  and  to  the 
issue  of  such  as  may  be  dead."  The  srais 
all  survived  their  father,  the  testator,  and  It 
was  held  that  each  took  an  absolute  inde- 
feasible Interest  In  the  share  bequeathed  to 
him.  See,  also,  Fritzwater's  Appeal,  94  Pa. 
141;  King  v.  Prick,  185  Pa.  575,  19  Atl. 
951,  20  Am.  St  Rep.  889 ;  Mltebell  v.  Pitts- 
burg, eto.,  Ry.  Co..  165  Pa.  645,  81  Atl.  67; 
Galbraith  v.  Swisher,  19  Pa.  Super.  Ot  B. 
143,  decided  In  the  year  1902. 

In  the  case  under  consideration,  evidence 
was  Introduced  as  to  the  circuniatances  sur- 
rounding the  testator  -when  the  will  was 
made,  among  others  that  he  was  34  yeara  of 
age  and  that  his  seven  children  were  past 
middle  life.  The  testator's  age,  It  was  con- 
tended, showed  that  he  covid  not  have  con- 
templated the  contingency  of  his  surviving 
any  of  his  chlldreo.  There  was  nothing  In 
his  age,  or  that  of  his  ben^carles,  which 
affects  the  legal  significance  of  the  will.  In 
Mitchell  V.  Pittsburg,  ete.,  Ry.  Co.,  supra, 
the  Qrst  taker  was  5  years  of  age  and  the 
testator  53.  Their  relative  ages  were  relied 
on  as  showing  that  the  testator  could  not 
have  had  In  contemplation  the  contingency 


of  the  child's  marriage  and  death  without  Is- 
sue during  his  life;  but  the  court  said  that 
suggeatlOD  was  without  merit 

The  parol  declarations  of  the  testator  were 
offered  In  evidence  to  show  what  his  Inten- 
tion was  In  making  the  provision  contained 
in  the  clause  of  his  will  now  under  considera- 
tion. This  evidence  was  clearly  inadmissi- 
ble. The  inquiry,  in  construing  a  will,  is,  not 
what  the  testator  meant  to  express,  but  what 
the  words  used  do  express.  "To  such  an  In- 
quiry evidence  of  instmctlonB  givoi  by  the 
testator  for  his  will,  or  of  bis  declarations 
as  to  what  wwe  his  Intentions  In  the  dl^w- 
sltlon  whldi  he  made,  w  as  to  the  di^iOBltlffli 
which  he  Intended  to  make  of  hla  property, 
la  obviously  Inapplicable ;  and  the  authorities 
against  Its  admlaslblllly  are  numerous  and 
decisive."  Wootten  v.  Redd's  ExY.  12  Grat 
196,  207;  Hatcher  t.  Hatcher,  80  Va.  171: 
Waring  v.  Bosher's  Adm'r.  91  Va.  280,  21 
S.  £L  464;  Allison  r.  AUlson.  101  Va.  G37. 
543,  544.  44  S.  E.  904.  63  L.  R.  A.  020. 

It  is  also  argued  tliat  other  provisions  of 
the  will— indeed,  its  whcde  stmctore— show 
that  the  testator's  Intention  was  differ«it 
from  that  declared  by  the  trial  court 

Without  dlscusslug  the  various  provisions 
of  the  will.  It  Is  sufficient  to  say  that  after  a 
careful  examination  of  the  whole  will  we  are 
satisfied  it  does  not  show  a  different  intent, 
and  that  the  construction  placed  upon  the 
third  clause  of  the  will  by  the  trial  court 
Is  In  accordance  with  the  laws  of  the  state 
of  Pennsylvania  as  proved  In  the  case. 

The  decree  complained  of  must  therefore 
be  affirmed. 


THOMPSON  et  al.  v.  CAMPER. 
(Snpreme  Court  of  ^^^^^  ^  Tirginia.  Dec. 

1.  AnvBRSE  PoBSESsioH— Hosnu  Ohaucteb 

OF  Possession. 

Where  one  went  into  possession  of  land  with 
the  verbal  consent  of  the  owner  his  possession 
could  not  ripen  into  a  title  in  the  absence  of  a 
clear,  positive,  and  continued  disavowal  of  tb« 
owner's  title  bronght  home  to  his  knowledge. 

[Ed.  Note.— For  cases  in  point,  cee  Cent  Dig. 
vol.  1,  Adverse  Possession,  U  279.  283.1 

2,  BJECTMEiiT  —  jTniQSiKifT—PABTiEB  — Dis- 
claimer. 

Where  a  partv  in  possession  of  land  defend- 
ed an  action  of  ejectment  till  after  verdict,  wh«i 
be  disclaimed  adverse  occupancy  of  the  prem- 
ises, a  motion  that  judf^nt  be  not  rendered 
against  him  was  properly  denied. 

[Eli.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17.  Ejectment,  U  194-ieC.J 

Error  to  Circuit  Court,  Roanoke  County. 

Action  by  John  H.  Camper  against  Xtrtile  E. 
Thompson  and  another.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  bring  error. 
Affirmed. 

R.  C.  Stenrnes,  for  plaintiffs  In  error.  A. 
A.  Phlegar,  for  defendant  In  error. 
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WHTFTLB.  7.  The  defendant  In  error, 
John  H.  Cmnpet,  plaintiff  In  the  trial  court, 
recovered  a  vmllct  and  Judgment  In  eject- 
ment against  the  plabitlffa  in  error.  Noble 
E.  Thompson  and  M.  A.  Morgan,  for  the  lot 
la  controversy.  The  pintntlff  was  the  owner 
in  fee  simple  of  two  adjoining  lots,  Bitnated 
(m  the  west  side  of  Broad  street,  in  the  town 
of  Salem.  He  resided  on  one  of  these  lots, 
and  Us  father-in-law,  B.  O.  Morgan,  dwelt 
with  him.  In  1879  or  1880;  Morgan,  with 
the  pOTnlaslon  of  Camper,  erected  a  dwelling 
upon  the  vacant  lot,  which  he  occupied  as  a 
home  nntU  his  death  In  1903.  The  title  to 
the  lot  remained  in  Camper,  and  it  was  eon- 
tlnnonalf  assessed  for  taxation  In  his  name, 
and  the  taxes  paid  by  him.  After  Morgan's 
death.  Camper  demanded  possession  of  the 
lot  from  M.  A.  Morgan,  who  was  the  de- 
cedent's second  wife,  and,  upon  her  refusal 
to  vacate  the  premises,  Instituted  this  actlou 
to  recover  them. 

While  numerous  exceptions  were  taken  by 
Mrs.  Morgan  during  the  progress  of  the  trial, 
and  many  assignments  of  error  are  alleged 
in  her  petition  for  a  writ  of  error.  It  Is  quite 
clear  that  she  has  no  standing  In  a  court  of 
law.  She  claims  the  property  by  virtue  of 
a  marriage  settlement  from  her  husband,  and 
<«>iisequently  must  rely  upon  his  title. 

It  Is  not  pretended  that  Morgan  was  cither 
a  vendee  oif  the  property,  entitled  to  a  con- 
veyance of  the  l^al  title,  ot  that  he  stood 
In  relation  thereto  of  grantor  In  a  satisfied 
mortgage  or  deed  of  tmst  Therefore,  M.  A. 
Morgan  could  not  avail  herself  to  tbe  equi- 
table defenses  provided  In  such  cases  by  sec- 
tions 2741  and  2742  of  Ya.  Code  1804.  Mor- 
gan had  DO  deed  or  other  paper  title  to  the 
land,  and  his  widow  cannot  set  up  adverse 
poBseealon  under  color  of  title  or  claim  of 
right  as  a  defense,  for  the  reason  that  her 
husband  entered  with  the  verbal  permlsrion 
of  tbe  plaintiff,  and  held  the  land  In  privity 
with  him  and  In  subordination  to  his  title. 
Where  such  Is  the  case,  the  untHrokoi  course 
of  dedslon  In  this  state  Is  to  the  effect  that 
a  defendant  In  an  actlm  of  ejectm^t  cannot 
be  beard  to  dispute  tbe  plaintiff's  title  during 
tbe  contlnDance  of  the  relation — ^the  principle 
b^ng  that,  when  one  admits  the  tittle  of  an- 
other to  acquire  possesidon,  he  cannot  deny 
that  title  in  order  to  retain  It. 

The  doctrine  is  thus  stated  In  the  leading 
case  of  Clarke  v.  McClure,  10  Orat  SOB:  "A 
vendee  who  entos  under  an  executory  con- 
tract, which  leaves  the  legal  title  where 
It  was  and  contemplates  a  future  conv^- 
ance,  enters  in  subordination  to  It,  holds  un- 
der and  relies  upon  It  to  protect  his  possession 
In  the  meantime.  And,  In  such  case,  as  also 
in  the  ease  of  a  lessee,  mortgagor,  cestui  qne 
tmst,  and  the  like,  where  one  Is  in  under 
the  owner  of  the  legal  title,  a  privity  exists 
which  precludes  the  Idea  of  a  hostile,  tortious 
possession  which  ronld  silently  rijien  Into  a 
title  by  adverse  possession  under  the  statute 


of  limitations.  An  entry  on  land  under  a 
parol  gift  from  tbe  owner,  and  a  claim  to  hold 
any  estate  hj  virtue  of  the  gift  Is,  In  its 
nature,  a  recognition  of  tbe  continued  ex- 
istence of  a  BQbsIstlng  title  In  the  legal  own- 
er, and  a  claim  to  bold  an  estate  by  gift  from 
the  legal  owuot  Is  a  claim  to  hold  In  sub- 
ordination to  his  title." 

So,  also,  in  Creekmur  t.  Creekmur,  75  Ta. 
430,  436,  It  Is  said :  "The  rule  now  Is  that, 
where  possession  is  originally  taken  under 
the  true  owner,  a  clear,  positive,  and  con- 
tinued disclaimer  and  disavowal  of  title  and 
the  assertion  of  an  adverse  right,  to  be 
brought  home  to  the  knowledge  of  the  party, 
are  indispensable  before  any  foundation  can 
be  laid  for  tbe  statute  of  limitations.  The 
statute  does  not  begin  to  operate  until  tbe 
possession,  before  in  privity  with  the  title  of 
the  true  owner,  becomes  tortious  and  wrong- 
ful by  the  disloyal  acts  of  the  occupying  ten- 
ant." See  Rusens  v.  Lawson,  91  Va.  226,  21 
S.  E.  347 ;  Chapman  v.  Chapman,  91  Va.  397, 
21  S.  E.  813,  50  Am.  St.  Rep.  846.  The  Vir- 
ginia decisions  on  the  subject  are  cited  In 
tbe  recent  case  of  Marbach  v.  Holmes,  105 
Va.  — .,  52  S.  E.  828. 

There  was  no  such  disclaimer  In  this  case 
as  Is  contemplated  by  the  authorities,  and 
nothing  upon  which  to  rest  the  defense  of 
adverse  [Ktssesslon. 

The  action  of  the  court  in  excluding  evi- 
dence and  giving  and  refusing  Instructions  is 
also  assigned  as  error.  But  it  Is  unnecessary 
to  consider  that  assignment,  for,  If  It  were 
conceded  that  the  trial  court  erred  In  the  par- 
ticulars complained  of,  such  error  would  be 
harmless  and  Immaterial,  since  It  is  manifest 
that,  with  the  rejected  evidence  admitted  and 
upon  correct  Instructions,  a  different  verdict 
could  not  have  been  found.  Richmond  Ry. 
Oo.  V.  Garthright,  92  Va.  627,  24  8.  E.  267,  32 
L.  R.  A.  220,  53  Am.  St.  Rep.  839 ;  Wright  v. 
Independence  Bank,  96  Va.  728,  32  S.  E.  469, 
70  Am.  St  Rep.  889 ;  Wlnfree  v.  First  Nation- 
al Bank.  97  Va.  88,  33  S.  B.  875 ;  Leftwlch  v. 
Richmond,  100  Va.  164,  40  S.  E.  651 ;  Brock 
V.  Bear,  100  Va.  562,  42  S.  E.  307 ;  Moore  v. 
B.  &  O.  Ry.  Co.,  103  Va.  189,  48  S.  B.  887. 

There  Is  but  one  other  matter  that  demands 
our  attention.  The  defendant,  Thompson, 
was  occupying  the  premises  at  the  time  of 
the  instltntion  of  the  action,  Uid,  in  accord- 
ance with  sectlcm  2728  of  Ya.  Code  1804,  was 
made  a  defendant.  Afterwards,  Mrs.  Morgan: 
was  also  admitted  as  a  defoidant ;  and  thore- 
npon  th^  filed  a  Joint  plea  of  not  guilty  and 
made  common  defense  until  after  verdict, 
when  a  motion  was  made  that  judgment  be 
not  rendered  against  Thompson. 

We  are  of  (pinion  that  this  motion  was 
properly  overruled.  If  It  was  the  purpose 
of  Thompson  to  disclaim  adverse  occupancy 
of  the  premises,  it  was  Incumbent  upon  hint 
to  have  entered  such  disclaimer  at  the  com- 
mencement rather  than  the  conclusion  of  the 
litigation.  It  is  not  permissible  for  a  defend- 
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ant  to  make  defense  and  take  chances,  and, 
after  an  adverae  verdict,  to  escape  liability 
for  coats  on  the  theory  that  he  had  no  Inter- 
est In  the  matter  In  controversy.  MIddleton 
T.  Johns,  4  Grat  129. 

The  Judgment  Is  without  error»  and  must 
be  ftfflimed. 


PUCKETT  V.  MULLINS. 
(Supreme  Court  '''g^^^^^       Vitginia.  Dec. 

1.  WlTRBSSBS— TBANBACIIOn  WITH  DmOKABKD 

Plaintiff  KiLTe  notice  to  take  depositions, 
whereupon  defendant,  who  was  present  with 
his  counsel,  was  called  to  testify  on  plaintiff's 
behalf  as  an  adverse  party,  and  bis  deposition 
was  accordingly  taken.  Ou  a  subsequent  day 
plaintiff  was  introduced  as  a  witness  in  his 
own  behalf  and  pending  his  examination  In  chief 
defendant  died.  After  the  case  was  revived, 

Slaintiff's  examination  was  resumed,  and  his 
eposition  taken  over  the  objection  of  the  ad- 
mmlstrator.  Held  that,  after  the  death  of  de- 
fendant, plaintiff  was  disqualified  from  testify- 
ing by  Code  1904,  S  3346,  providing  that, 
where  one  of  the  oririnal  parties  to  the  transac- 
tion is  incapable  of  testif  ying  by  reason  of 
death,  the  other  party  shall  be  incompetent  to 
testify. 

2.  8aue. 

Code  1904,  fi  3349,  provides  that,  if  an 
original  party  to  a  contract  or  transaction  with 
whom  it  was  personally  and  solely  made  or  had 
or  his  agent  nas  been  examined  as  a  witness 
orally  or  in  writing  at  a  time  when  he  is  com- 
petcnt  to  testify  and  he  afterwards  dies  or  be- 
comes incapable  of  testifying,  his  testimony  may 
be  proved  or  read  in  evidence  and  the  adverse 
party  may  testify  as  to  the  same  matters.  Held, 
that  sncb  section  was  applicable  only  where  the 
deceased  party  had  been  examined  in  his  own 
behalf,  or,  in  case  of  an  agent,  in  the  behalf  of 
his  principal,  and  afterwards  died 

[Ed.  Note.— For  cases  in  point,  see  OenL  X>lg. 
vol.  SO,  Witnesses,  H  72^7^.1 

Appeal  from  Clrcnlt  Court,  Tawwell 
Ooonty. 

Suit  1^  Thomas  Puckett  against  Austin 
Kulllns,  administrator.  From  a  decree  In 
fSTor  of  defendant  plaintiff  appeals.  Af- 
Irmed. 

W.  H.  Werth,  for  appellant.  Chapman  & 
OlUeepIe,  for  appellee. 

WHITTLE,  J.  This  Is  a  suit  In  equity,  In- 
stituted by  the  appellant,  Thomas  Puckett, 
to  enjoin  the  sale  of  property  under  a  deed 
of  trust  executed  by  him  to  secure  a  bond 
for  $1,290,  payable  to  appellee's  Intestate, 
Austin  Mulllns. 

The  transactions  between  these  parties  em- 
braced numerous  items,  mostly  of  small 
amount,  and  covered  a  period  of  more  than 
15  years.  During  that  time  there  were  four 
settlements  between  them,  Puckett  In  each 
Instance  executing  a  deed  of  trust  to  secure 
the  balance  ascertained  to  be  due.  These 
sums  did  not  represent  distinct  debts,  but 
the  amount  of  Indebtedness  secured  by  each 
successive  deed  was  composed  of  unpaid  bal- 
ances due  on  the  preceding  settlement,  to- 


gether with  accumulated  Interest  and  Inter- 
vening debits.  The  deeds  of  trust  were  as 
follows:  The  first  bearing  date  June  1,  1887, 
for  $200;  the  second,  June  11,  18S2,  for  $590; 
the  third,  September  15,  1893,  for  $803.59; 
and  the  fourth  and  last  deed,  June  24,  1902, 
for  $1,290. 

The  gravamen  of  the  bill  Is  that  the  plain- 
tiff was  an  Ignorant,  unlearned  man,  and  was 
under  the  influence  of  the  defendant.  In 
whom  he  reposed  confidence;  that  Mulllns, 
taking  advantage  of  these  conditions,  over- 
reached tbe  plaintiff  in  the  settlements  re- 
ferred to,  and  failed  to  allow  credit  tor  pay- 
ments to  which  Puckett  was  entitled,  and  by 
fraudulent  methods  of  casting  accounts  made 
the  Indebtedness  appear  larger  than  It  real- 
ly was.  The  bill  also  charged  that  the  bal- 
ances were  attained  by  compounding  Interest 
on  previous  settlements  at  the  rate  of  10  per 
centum  per  annum. 

There  was  a  demurrer  to  the  bill,  and  a 
g^eral  denial  of  Its  allegations  by  answer: 
and  for  further  defense  the  defendant  ten- 
dered a  plea  (under  section  2823,  Va.  Code 
19(H)  by  which  he  averred  that  the  deed  of 
trust  of  September  15,  1893,  secured  a 
bond  executed  by  the  plaintiff  that  day  for 
the  amount  then  due,  payable  one  day  after 
date  "with  Interest  from  date,"  which,  ac- 
cording to  its  legal  Import,  only  bore  6  per 
cent.  Interest  (Ward's  Adm'r  v.  CJomett,  91 
Va.  676,  22  S.  E.  494,  49  L.  B.  A.  550);  and 
that  more  than  12  months  having  elapsed 
after  this  renewal  before  suit  was  brought, 
plaintiff's  right  to  rely  upon  the  charge  of 
usury  was  barred  by  limitation. 

The  trial  court  overruled  tbe  demurrer, 
but,  at  the  final  hearing,  dismissed  the  bill. 

The  appellant  relied  mainly  upon  his  own 
testimony  to  Impugn  the  Integrity  of  the  ap- 
pellee's demand,  and  his  competency  as  a 
witness,  which  was  denied,  therefore  be- 
comes an  Important  question  In  the  case. 
The  matter  of  bis  competency  arose  In  this 
way:  The  plaintiff  gave  notice  to  take  d^^sl- 
tions,  whereupon  the  defendant,  who  was 
present  with  his  counsel,  was  called  to  testi- 
fy on  behalf  of  Puckett,  subject  to  the  rules 
prescribed  by  statute  for  the  examination  of 
a  party  having  an  adverse  interest,  and  his 
deposition  was  accordingly  taken.  At  a  snb- 
sequent  day,  Puckett  was  Introduced  as  a 
witness  in  his  own  behalf^  and,  pending  his 
examination  In  chief,  the  defendant  died,  and 
the  taking  of  depositions  was  postponed  until 
the  case  was  revived.  The  examination  of 
Puckett  was  thereafter  resumed,  and  his 
deposition  taken  over  tbe  objection  of  tbe  ad- 
ministrator. 

Austin  Mullins  haring  been  rendered  Incap- 
able of  testifying  by  reason  of  death  at  the 
second  taking  of  the  plaintiff's  deposition, 
the  disquallflcation  of  the  latter  is  fixed  by 
the  terms  of  section  3346,  Va.  Code  1904. 
Such  was  the  c<mstructlon  placed  upon  a 
similar  statute  In  the  case  of  Keran  v. 
Trice's  Ez'rs,  75  Va.  680^  the  court  tb«re 
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holding  that,  although  one  of  the  parties  had 
testified  In  hie  own  behalf  and  afterwards 
died,  the  other  party  was,  nevertheless,  In- 
comi>etent. 

It  is  sought,  however,  to  distinguish  the 
present  statute  from  that  construed  In  Keran 
T.  Trice's  Ex'rs,  but  It  would  seem  obvious 
that  there  is  no  substantial  difference  be- 
tween the  two  enactments.  Tbe  former  stat- 
ute provides  that,  where  one  of  the  original 
parties  to  the  contract  or  other  transaction 
"is  dead,"  tbe  other  party  shall  be  incom- 
petent, while  the  corresponding  language  of 
the  present  statute  Is  that  where  one  of  the 
original  parties  to  the  contract  or  other  trans- 
action "Is  Incapable  of  testifying  by  reason 
of  death,"  the  other  party  shall  be  Incompe- 
tent to  testl^.  There  can  be  no  difference 
In  tbe  legal  effect  of  the  phraseology  of  the 
two  statutes. 

Judge  Burks,  delivering  tbe  opinion  of  the 
court  in  Keran  v.  Trice's  Ex'rs,  and  was  also 
one  of  the  revisors  of  the  Code  of  18S7,  in 
which  the  change  In  tbe  language  of  section 
3446  was  first  made.  In  his  address  before 
the  Virginia  State  Bar  Association,  on  tbe  re- 
vision of  the  statute  law  of  the  state,  be 
observes:  **Let  me  premise,  that  the  ex- 
positor of  the  Code  should  keep  In  mlud  tbe 
rale  of  construction,  that,  in  a  general  re- 
vision of  the  statutes  of  a  state,  the  change 
of  phraseology  in  a  former  statute  does  not 
necessarily  imply  an  Intention  to  change  the 
law ;  that  Is,  Its  meaning.  On  tbe  ocmtnuy, 
the  established  rule  Is  that  'the  old  law  was 
not  int»kded  to  be  altered,  unless  such  Inten- 
tkm  plainly  appears  bt  tbe  new  Oode.* "  Cit- 
ing Farramore  t.  Taylor,  11  Grat  242; 
Wcnonah  v.  Bragdon,  21  Grat.  605.  Se^ 
also,  Harrison  v.  Wl8sl»,  98  Va.  687,  86  S.  B, 
962. 

This  Is  a  much  stronger  case  for  exdudlng 
the  testiniony  at  Pnckett  than  tor  the  rejec- 
tion of  Keran's  evidence  In  the  caae  referred 
to,  for,  In  the  latter.  Trice  had  been  regular- 
ly lntn>daced  as  a  vritness  and  fully  examin- 
ed In  hla  own  bdialf,  whereas  In  this  case 
Mulllns  was  called  to  testify  for  bis  adver- 
Bary  before  any  other  witness  had  been  ex- 
amined for  the  plaintiff,  and  when  It  was 
Impossible  for  blm  to  anticipate  and  rebut 
the  evidence  of  his  adversary. 

The  value  of  the  decision  in  Keran  v. 
Trice's  Ex'rs  is  also  attempted  to  be  Impair- 
ed by  the  suggestion  that  it  is  not  in  accord- 
ance with  the  weight  of  authority  elsewhere. 
However  that  may  be,  It  is  the  deliverance  of 
oar  own  court,  construing  a  local  statute 
(and  in  our  opinion  correctly  construing  It), 
and  we  are  not  disposed  to  depart  from  the 
decision  as  a  precedent,  excet>t  to  the  ex- 
tent to  which  it  has  been  modified  by  sec- 
tion 8349,  Va.  Code  1904.  It  is  clear  that  tbe 
for^^lug  section  Is  pertinent  only  where  an 
original  party,  with  whom  the  contract  or 
tranaactbrn  was  acA^y  made  or  had,  or  his 
agoit,  tau  been  examined  In  his  own  behalf. 


or,  in  case  of  tbe  agent,  in  behalf  of  bis 
principal,  and  afterwards  dies,  or  becomes 
otherwise  l^Uy  Incapable  of  testifying,  and 
those  representing  that  side  of  tbe  contro- 
T^y  prove  the  oral  testimony  or  read  tbe 
deposition  In  evidence.  In  such  case,  the 
adverse  party  may  testify  as  to  tbe  same 
matters.  But  the  statute  manifestly  has  ns 
application  under  the  facts  of  this  case. 

We  have  carefully  scrutinized  tbe  evidence, 
and,  with  tbe  testimony  of  Thomas  Puckett 
out  of  the  case,  there  Is  no  escape  from  the 
conclusion  arrived  at  by  the  circuit  court — 
that  tbe  plaintiff  has  utterly  failed  to  es- 
tablish tbe  essential  allegations  of  his  bill 
by  that  clear  and  satlsfactwy  preponderance 
of  evidence  required  In  suits  of  this  char^ 
acter. 

There  Is  notable  resemblance  between  this 
case  and  that  of  Hamilton  v.  Stephoison  (de- 
cided at  tbe  present  term)  65  S.  a  677,  where 
tbe  court,  upon  more  cogent  evidence,  denied 
tbe  prayer  to  reopen  settlements  of  long 
standing  and  order  an  account. 

Upon  tbe  whole  ease,  we  are  of  opinion 
that  the  decree  of  the  circuit  court  of  Taze- 
well county  la  plainly  right,  and  ought  to 
be  affirmed. 


HATCHER  &  SHAW  v.  COMMONWEALTH 
(Supreme  Court  of ^^^^Is  of  Virginia,  Dec 

1.  INDICTIOERT— AMBKDUXNT  — TnCE  OF  Of- 
FENSe. 

Where  an  indictment  alleged  an  unlawful 
sale  of  Intoxicating  liquor  on  a  certain  date, 
there  was  no  error  in  orderii^  the  indictment 
to  be  taken  to  tbe  grand  jury  and  amended  by 
adding  "and  at  divers  other  times  within  the 
twelve  months  last  past" 

[Ed.  l<ifote.— For  cases  In  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  InfOnnation,  |  613.] 

2.  GnnnNAi.  Law  —  Tbiai.  —  Reception  oi 
Evidence— Elbotion  Between  Acts  Prov- 
ed. 

In  a  prosecution  for  the  unlawful  sale  of 
Intoxicating  liquor,  where  several  distinct  acta 
were  proved,  the  state  should  be  required  to 
elect  on  which  act  it  would  rely  for  conviction 
before  the  defense  is  required  to  introdnce  its 
evidence. 

[Ed.  Note. — For  casen  in  point,  see  Cent.  Die. 
vol.  14,  Criminal  Law,  H  1580-1583.] 

Error  from  Corporation  Court  of  Danville. 

Hatcher  &  Sbaw  were  convicted  of  the  un- 
lawful sale  of  .Intoxicating  liquors,  and  bring 
error.  Beversed,  and  new  trial  granted. 

Withers  &  Green  and  B.  H.  Ouster,  fw 
plaintiff  In  error.  The  Attorney  General  and 
Wm.  A.  Anderson,  for  the  Commonwealth. 

BUCHANAN,  J.  The  plaintiffs  In  error 
were  Indicted  at  the  June  term,  1006,  of  the 
corporation  court  for  the  city  of  Danville  for 
Belling  liquor  at  their  place  of  business  la 
that  city  without  a  license  to  four  persons, 

who  were  named,  and  others,  "on  tbe  

day  of  March,  In  the  year  1906."  After 
Issue  bad  Iteen  Joined  upon  the  plea  of  nut 
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guilty,  the  jnry  Impaneled  and  sworn,  and 
the  attorney  for  the  commonweelth  was 
making  his  opening  statement  to  them,  the 
court,  upon  bis  motlwi,  over  the  objection 
of  the  defendants,  ordered  the  Indictment  to 
be  tak&i  to  the  grand  Jury,  which  was  still 
In  session  and  was  tlie  same  grand  jury 
which  bad  brought  In  the  Indictment,  for  the 
purpose  of  amending  the  same  by  adding  the 
words,  "and  at  divers  other  times  within  the 
twelve  months  last  past,"  Immediately  after 

the  words,  "on  the    day  of  March, 

in  the  year  1906."  The  Indictment  was  so 
amended  and  returned  into  court  After  the 
defendants*  motion  to  gnash  and  their  de- 
murrer to  tile  Indictment  as  amended  were 
overruled  by  the  court,  they  pleaded  not 
guilty,  upon  which  plea  Issue  was  joined, 
the  same  Jury  was  sworn,  and  the  trial  pro- 
ceeded with,  which  resulted  in  a  verdict 
finding  the  defendants  guilty  as  charged  in 
the  Indictment,  and  fixing  their  fines  at  $25 
each.  The  defendants  moved  the  court  to  set 
aside  that  verdict  and  grant  them  a  new 
trial,  and  also  to  arrest  the  judgment,  but 
the  court  overruled  these  motions,  entered 
up  Judgment  for  the  fines  assessed,  and  also 
Imposed  a  further  punishment  of  three 
months'  confinement  in  the  county  jail.  To 
that  Judgment  this  writ  of  error  was  award- 
ed. 

The  first  error  aeslgued  1b  to  the  action  of 
the  court  in  permitting  the  Indictment  to  be 
amended. 

Section  3990  of  the  Oode  provides  that  "the 
court  may  In  cases  of  misnomer  occurring  be- 
fore or  In  the  course  of  a  trial,  forthwith 
cause  the  Indictment  or  accusation  to  be 
amended  according  to  the  fact"  But  wo 
have  no  other  statute  authorizing  indict- 
ments to  be  amended,  and  section  3999,  It 
Is  conceded,  has  no  application  to  this  case. 

It  Is  said  by  Mr.  Bishop,  In  bis  new  Crim- 
inal Procedure,  f  709,  that  the  ancient  prac- 
tice, where  an  Indictment  appeared  to  be 
Imperfect  was  "  'to  award  new  process  to 
the  grand  Jury,  If  the  court  sat  In  the  same 
county,  to  come  into  court  to  amend  it,'  or, 
by  whatever  means  assembled,  this  body  may 
find  a  second  indictment  on  the  original  evi- 
dence. Or  If,  at  the  arraignment,  the  grand 
jurors  are  present  In  court,  they  may  there 
cure  by  amendment  any  defects  disclosed  by 
plea  in  abatement." 

In  the  case  of  Commonwealth  v.  Drew, 
3  Cusb.  (Mass.)  279,  Chief  Justice  Shaw 
said:  "Where  It  is  found  that  there  Is 
some  mistake  in  an  Indictment,  as  a  wrong 
name  or  addition,  or  the  like,  and  the  grand 
jury  can  again  be  appealed  to,  as  there  can 
be  no  amendment  of  an  indictment  by  the 
court,  the  proper  course  is  for  the  grand  Jury 
to  return  a  new  Indictment  avoiding  the  de- 
fects of  the  first" 

Where  the  grand  Jury  which  brought  In  the 
Indictment  has  been  discharged,  another 
grand  jury  may  bring  In  another  Indictment 
tar  the  same  oaenae,  for  the  flndlug  of  one 


Indictment  is  no  bar  to  tbe  finding  of  another 
for  the  same  crime.  Tbe  accnaed  cannot,  of 
course,  be  tried  upon  both,  but  the  ccunmon- 
wealth  may  elect  tm  which  it  will  proceed ; 
the  better  practice  la,  however,  to  withdraw 
the  first  and  proceed  upon  the  second.  Stu- 
art's Case,  28  Orat  960,  906,  967;  1  BIsh. 
Crhn.  li.  (Tth  Ed.)  1 1014. 

The  action  of  the  court  In  permitting  the 
Indictment  to  be  amended  and  proceeding 
upon  it,  after  it  was  returned  Into  conrt,  as 
If  It  were  a  new  Indictment  was,  In  tfect, 
.  a  discontinuance  or  an  adandonment  of  the 
prosecution  m  the  first  or  original  bidlct- 
ment  The  defendants  moved  to  quash  the 
new  or  amended  Indlctmoit  and  dCTinrred 
to  It;  upon  tbe  overrollng  of  their  motion 
to  quash  and  their  demurrer,  th^  pleaded 
not  guilty,  upon  which  plea  Issue  was  joined, 
the  jury  was  again  sworn  and  tbe  trial  pro- 
ceeded with.  Whether  the  commonwealth 
would  have  had  the  right  with  the  consent  of 
the  court,  to  enter  a  nolle  pros,  or  abandon 
the  prosecution  on  the  original  indictment  or 
what  effect  such  abandonment  would  have 
had  on  the  rights  of  the  defendants  If  botli 
the  original  and  tbe  amoided  or  new  in- 
dictment had  been  for  the  same  offense  need 
not  be  considei-ed,  as  It  is  conceded  that 
none  of  the  offenses  proved  under  the  amend- 
ed Indictment  could  bare  been  proved  under 
the  original,  and  no  question  of  former  jeop- 
ardy was  raised  In  tbe  trial  court,  or  is 
raised  here.  We  are  of  opinion  that  the  said 
assignment  of  error  should  be  overruled. 

The  next  error  assigned  Is  to  the  action  of 
the  court  In  refusing,  at  the  conclusion  of  tbe 
commonwealth's  evidence,  to  require  tt  to 
elect  upon  which  sale  of  Ilqnor  It  was  going 
to  rely  for  conviction. 

The  Indictment  contained  but  a  single 
count,  and  under  that  count  evidence  had 
been  admitted  tending  to  show  a  unmber  of 
distinct  sales  running  over  a  period  of  sev- 
eral months. 

While  a  party  may  be  tried  upon  the  same 
Indictment  for  several  misdemeanors  of  the 
same  nature  and  upon  which  the  same  or 
similar  judgments  may  be  rendered,  there 
must  he  a  separate  count  for  each  offaise,  for 
he  cannot  be  convicted  of  more  offenses  than 
there  are  counts.  1  Blsb.  New  Proc.,  {  460 ; 
Mitchell's  Case,  93  Ya.  775,  20  S.  B.  892. 

This  being  so,  it  would  seem  clear  upon 
principle  that  tbe  defendants  bad  the  right 
to  have  tbe  commonwealth  make  an  election. 
Because  of  tbe  difllculty  the  commonwealth 
has  In  prosecuting  offmises  of  tbls  kind,  or 
for  some  other  reason,  there  has  been  in  this 
class  of  cases,  relaxation  of  the  strict  rules 
as  to  pleading  and  the  introduction  of  evi- 
dence which  generally  prevail  in  criminal 
cases.  When,  under  these  relaxed  rules,  the 
Commonwealth  has  been  allowed  to  allege, 
and  to  offer  evidence  to  prove,  more  than 
one  offaise,  there  does  not  seem  to  be  any 
good  reason  why,  at  tbe  conclusion  of  the 
commonwealth's  evidence  and  before  tbe  de> 
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tendant  offers  his  erldence,  It  ^ould  not  be 
required  to  elect  upon  whk-b  sale  It  Beeks  a 
conviction.  By  requiring  auch  an  election  the 
prisoner  knowB  what  charge  It  is  necessary 
for  him  to  meet  In  making  his  defence. 
This,  In  common  fairness,  be  has  a  right  to 
know.  Such  a  course  also  saves  time  and  ex- 
pense by  rendering  It  unuet'essary  for  the 
defendant  to  offer  evidence  to  disprove  any 
other  charge.  It  brings  the  mind  of  the 
jur>-  to  the  conslderntlon  of  a  single  sale. 
Another  reason  why  the  commonwealth 
should  be  required  to  elect,  where  evidence 
baa  been  introduced  as  to  a  number  of  offen- 
ses and  there  can  only  be  a  conrlctiou  as  to 
one  sale,  is  that  some  of  the  Jurors  may  be- 
lieve that  the  evidrace  of  a  particular  sale  Is 
sufficient  to  convict,  while  others  may  think 
the  evidence  of  that  sale  Is  not  sufficient,  but 
are  satisfied  that  some  other  sale  has  been 
proved.  All  of  the  Jurors  may  think  that  the 
accused  !a  gallty  aud  so  find  him,  witboot, 
In  fact,  having  agreed  that  the  evidence  as 
to  any  particular  sale  was  sufficient  The 
i-esult  Is  that,  If  there  Is  no  election,  the  ac- 
^.•ased,  wbo  1>  Indicted  for  one  offense,  Is 
tried  for  many  and  convicted  of  one,  but  of 
which  one  of  the  many  the  court  cannot  say. 

It  may  be  that  Juries  are  not  likely  to  be 
so  careless  as  to  bring  In  a  verdict  without 
an  agreement  on  the  part  of  all  as  to  a 
particular  sale,  but  It  Is  a  dangw  wblcb  can 
be  avoided  by  reqnirlng  an  election. 

Tbia  qnestlmi  has  not  been  passed  upon 
by  tbla  court  or  the  general  court  In  anj  re- 
ported case.  The  great  weight  of  anthorl^, 
however.  In  other  Jurisdictions  Is  that  the  de- 
fendant Is  entitled  to  bare  the  common- 
wealtb  dect  at  some  stage  of  the  trial  upon 
which  sale  It  seeks  a  conviction.  See  1  Blsh. 
New  Crim.  Proc..  H  40(MA2;  2  Wharton's 
Or.  Law,  1 1625 ;  Olaife'a  Or.  Pro.,  pp^  284,  846 ; 
State  T.  Gheanell  (W.  Va.)  15  S.  B.  412; 
Ilugbes  T.  State,  85  Ala.  351.  362 ;  People  v. 
Jenneas.  6  Mlcb.  SOB,  327,  328;  Qoodhue  v. 
People,  94  III.  87,  61;  State  v..  Brown,  58 
Iowa,  298.  12  N.  W.  818;  Commonwealth  v. 
O'Banlon,  165  Mass.  198,  29  N.  B.  518;  Leb- 
kovilx  T.  State,  113  Ind.  26.  2A,  80,  14  N.  B. 
368,  507. 

The  cases  are  not  agreed  aa  to  the  time 
such  election  should  be  made.  The  better 
view  seems  to  be  that  that  question  should  h& 
left  to  the  discretion  of  tbe  trial  Judge  to  be 
exercised  with  reference  to  tbe  q)eclal  facts 
of  tbe  case,  but,  as  Mr.  Bishop  says,  what- 
ever Is  AosM  at  the  early  stages  of  tbe  trial, 
plainly  as  a  g«jeral  mie  the  election  should 
be  required  before  the  prlscmer  opens  his  de- 
fense. 1  Blsh.  New  Crlm.  Proc,  ff  462,  aud 
^^Hes  cited. 

We  are  of  opinion,  therefore,  that  the  court 
erred  In  not  anstalnli^  the  defendants'  mo- 
tion that  the  commonwealth  be  required  to 
elect  npon  what  sale  she  sought  a  convic- 
tion, and  tha^  for  that  error,  tbe  Judgment 
complained  of  moat  be  reversed,  the  verdict 
aet  aside  and  a  new  trial  granted. 


Tbe  third  assignment  of  error,  which  la 
based  upon  the  refusal  of  the  court  to  set 
aside  the  verdict,  need  not  be  considered,  as 
the  verdict  will  have  to  be  set  aside  for  rea- 
sons already  given. 

The  fourth  and  remaining  assignment  of 
error— that  the  court  erred  In  Imposing  a 
Jail  sentence  In  addition  to  the  fine  fixed  by 
the  Jury— was  abandoned  in  the  oral  argu- 
ment, as  the  question  involved  in  that  as- 
signment of  error  bad,  since  the  trial,  been 
decided  adversely  to  the  contrition  of  the 
plaintiffs  In  error  in  the  case  of  Qalllen  v. 
Com.,  105  Va.  —  54  S.  B.  338. 

The  Judgment  complained  of  must  be  re- 
versed, tbe  verdict  set  aside,  and  a  new  trial 
granted. 


JONES  V.  CO  M>ION WEALTH. 
(Supreme  Court  of'^A^^i^s  of  Virginia.  Dec. 

Error  to  Corporation  Court  of  Danville. 

Geoi^  Jones  was  convicted  of  an  unlaw- 
ful sale  of  Intoticating  liquors,  and  brings 
error.   Beversed,  and  new  trial  granted. 

Withers  &  Qreen  and  B.  H.  Custer,  for 
plaintiff  In  error.  The  Attorney  Oeneral  and 
Wm.  A.  AnderB(m,  for  the  Oommwwealth. 

BUCHANAN,  J.  The  questions  Involved 
In  this  case  were  all  considered  in  the  case 
of  Hatcher  &  Shaw  v.  Commonwealth,  55  8. 
B.  077,  In  which  an  oplnlm  has  Jnat  been 
handed  down. 

For  the  reasons  given  In  that  opinion,  the 
Judgm»it  complained  ot  In  this  case  must 
be  reversed,  the  verdict  set  aalde  and  a  new 
trial  granted. 


HAERISONBURG   HARNESS  CO.  v.  NA- 
TIONAL FURNITURE  CO.  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.  Dec. 

6.  lim.) 

FBAUDtTLEIfT  OONVEVAXCES  —  ACTIONS  —  BVI- 
DBNCE— SUFFICIENCT— tiKNEBAI.  RULES. 

Fraad  as  against  creditors  in  the  sale  of 
property  must  be  clearly  and  distinctly  proved, 
and  cannot  I>e  assumed  on  doubtful  evidence  or 
circnmatances  of  suspicion,  or  from  tbe  fact  that 
the  dealing  was  not  perfectly  clear. 

[Bd.  Note.— For  coses  in  point,  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  {  867.] 

Appeal  frmn  Corporation  Court  of  Ro- 
anoke. 

BUI  by  Harrtsonbnrg  Harness  Company 
against  the  National  Fnmltnre  Company  aud 
others.  From  a  decree  In  favor  of  defend- 
ants, plaintiff  appeals.  Affirmed. 

Price  &  Kyle  and  T.  W.  Miller,  for  ap< 
pellant  Efoge  ft  Penn,  for  appellees. 

HARRISON,  J.   This  bill  of  Injunction 
was  filed  In  the  corporation  court  of  the  cl^ 
of  Roanoke  1^  the  appellant  alle^ng  that  It 
was  a  creditor  ot  the  Flrey  Fux^lture  Gum- 
Digitized  by  VjOOg  IC 
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pany  which  bad,  wllh  Intent  to  hlndw,  delay, 
and  defraud  the  appellant,  sold  and  delivered 
In  bulk,  without  schedule  or  InTentoiy,  all  cf 
Its  Btock  of  merchandise  to  the  National  Fur- 
niture Company,  Incorporated.  The  prayer 
of  the  bin  was,  that  an  Injunction  be  granted 
prohibiting  the  appellee  from  selUi^  or  dis- 
posing of  such  merchandise,  and  that  a  re- 
ceiver be  appointed  to  take  charge  of  and 
hold  the  same,  subject  to  the  future  order 
of  the  court  In  accordance  with  the  prayer 
of  the  bill  a  temporary  injunction  was  award- 
ed. Separate  answers  were  filed  by  the  Firey 
Furniture  Company  and  the  National  Fur- 
niture Company,  Incorporated,  each  denying 
In  the  most  «npbatlc  manner  every  all^tlon 
or  Insinuation  of  fraud  cmtalned  In  the  bill. 
Bvldence  was  taken,  and,  upon  the  final  hear- 
ing, the  court  held  that  the  plalndfl  had  not 
sustained  tiie  allegations  of  Its  bllU  There- 
upon the  decree  complained  of  was  entered, 
dW>lThig  the  Injunction  theretofore  award- 
ed and  dismissing  the  bill. 

This  court  has  repeatedly  laid  down  the 
principles  that  govern  this  class  of  cases. 
It  Is  only  necessary  to  advert  here  to  the 
well-established  rule  that  "Araud"  Is  not  to  be 
assumed  on  doubtful  evidaice  or  clrcumstan- 
cea  of  mere  suspicion.  The  party  alleging 
the  fraud  must  clearly  and  distinctly  prove 
it  If  the  fraud  la  not  dearly  proven  as  It 
Is  alleged,  although  the  party  against  whom 
reli^  is  sought  may  not  have  been  perfectly 
dear  In  his  dealings,  no  relief  can  be  had. 
Hord's  Adm'r  v.  Colbert,  28  Grat  49;  Greg- 
ory Peoples.  80  Va.  868,  369;  Engleby  v. 
Bbrvey.  98  Va.  445,  26  S.  B.  225;  Alsop  v. 
Gatiett,  97  Va.  364.  34  S.  E.  48;  Univ.  Va. 
T.  Snyder,  100  Va.  578,  679,  42  S.  B.  337. 

We  are  of  opinion  that  the  appellant  has 
failed  to  sustain  flie  allegations  of  Ita  bill 
with  Bufildent  clearness  to  entitle  it  to  pre- 
vail In  this  case. 

The  detree  of  the  corporation  court  must 
he  affirmed. 


WILXJAlfS  T.  VIRGINIA  8TATB  INS.  OO. 
Supreme  Court  of  ^|^^^^  °'  Virginia.  Dec 

I1TBUU.NCK— FiBB  INSTBASCE— POLIOUES— CON- 
STBUOTIOK. 

An  ioBurer  issued  two  fire  policies  at  differ- 
ent times,  one  insuring  a  buildioK  and  one  insur- 
ing chattels  therein.  Each  Doitcy  provided  that 
it  should  be  void  in  case  or  any  false  swearing 
by  the  insured  "relating  to  tliis  insurance,  or  the 
subject  thereof."  Hem,  that  false  swearing  as 
to  one  policy  did  not  vitiate  the  other. 

Error  to  Circuit  Court,  Nelson  County. 

Motion  by  C.  B.  Williams  against  the  Vir- 
ginia State  Insurance  Company  for  Judgment 
on  two  polldes  of  Insurance  issued  by  the 
company  In  favor  of  plaintiff.  There  was  a 
JudKinent  In  favor  of  defendant,  and  plaintiff 
brings  error.   Reversed  and  remanded. 

Caetele  ft  Coleman,  for  plaiutiff  In  error. 
Brown  ft  Brown,  for  defendant  In  error. 


HARRISON,  J.  This  proceeding  by  no- 
tice was  Iwonght  to  recover  jud^ent  against 
the  Virginia  State  Insurance  Company  upon 
two  policies  Issued  by  It,  to  protect  the  plain- 
tiff from  loss  or  damage  by  fire.  Policy 
No.  246,030  was  issued  November  8,  1902. 
for  a  term  of  one  year,  in  consideration  of 
$10  for  f400  of  Insurance  upon  a  frame  build- 
ing used  for  conducting  a  mercantile  busl- 
nesa  Policy  No.  262351  was  issued  Decem- 
ber 16,  1902,  for  a  term  of  one  year,  In  con- 
sideration of  $5  for  $200  of  insurance,  upon 
certain  meat  and  com  contained  in  the  frame 
store  building  mentioned  In  policy  No.  245,- 
080.  Each  of  these  policies  contained  a  pro- 
vision that  the  entire  policy  should  be  void, 
"in  case  of  any  fraud  or  false  swearing  by 
the  insured  touching  any  matter  relating  to 
this  Insurance  or  the  subject  thereof,  whether 
before  or  after  a  loss."  A  violation  of  this 
provision  of  these  policies,  by  the  plaintiff, 
was  relied  on  by  the  defendant  company  as 
one  of  Its  grounds  of  defense. 

Bin  of  exceptions  No.  3,  duly  taken  upon 
the  trial,  was  to  the  action  of  the  court  in 
giving,  at  the  request  of  the.  defendant,  an 
Instruction  to  the  effect  that  If  the  Jury  be- 
lieved there  were  any  false  representations 
or  false  swearing  as  to  any  of  the  property 
Insured,  the  result  was  to  violate  both  of 
the  policlM  sued  on,  and  they  should  find 
for  the  defendant 

We  are  of  opinion  that  this  instruction 
was  erroneoua  The  two  policies  sued  on  are 
as  distinct  and  separate  contracte  as  If  they 
had  been  made  with  differ^t  companies. 
The  provision  In  each  referred  to  "this  in- 
surance." It  did  not  have,  and  could  not 
have  had  reference  to  any  other  Insurance 
than  that  covered  by- the  policy  in  which  It 
was  contained.  If  there  was  any  false  sn-ear- 
Ing  as  to  the  storehouse,  it  vitiated  that 
policy;  if  there  was  false  swearing  as  to  the 
meat  and  com,  It  vitiated  the  policy  taken 
out  upon  those  articles.  The  evidence  of 
false  swearing,  If  any,  tended  to  ^ow  that  It 
was  with  reqtect  to  the  quantity  of  meat 
and  com,  consumed  by  the  Are,  which  was 
Insured  for  $200  in  policy  No.  ^2351.  The 
Instruction,  In  effect,  told  the  Jury,  that  If 
they  believed  there  was  false  swearing  with 
respect  to  the  meat  and  com,  the  result 
would  be  to  vitiate  policy  Na  245,080,  for 
$400,  taken  out  at  a  different  time  on  the 
building,  and  tlmt  the  plaintiff  would  not  be 
entitled  to  recover  under  It. 

There  are  cases  which  hold  that  where 
different  items  of  property  are  Insured  In  the 
same  policy  and  a  false  statem^t  is  made  as 
to  a  part,  there  can  be  no  recovery  for  that 
as  to  which  no  false  statemeot  Is  made ;  the 
contract  being  treated  as  an  entity.  Moore 
V.  Va.  F.  &  M.  Ins.  Co.,  28  Grat  508,  26  Am. 
Rep.  373.  But  no  authority  has  been  cited 
lu  support  of  the  proposition  contained  In  th^ 
instruction  under  consideration,  and  our  owu 
Investigation  has  resulted  in  fiUlure  to  find 
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anything  bearlnf  on  the  subject.  The  state- 
ment of  the  proposition  tbat  false  swearlnf 
as  to  one  contract  of  Insurance  would  vitiate 
not  only  tbat  policy,  but  would  also  vftlate 
another  n-holly  separate  and  distinct  policy 
of  insurance,  taken  oat  at  another  tlme»  and 
upon  other  property  would  seon  to  be  suffi- 
cient to  show  its  fallacy. 

As  the  Judgment  must  be  reversed  for  the 
error  set  forth  In  bill  of  exceptions  No.  3.  it 
Is  unnecessary  to  considw  other  questions 
raised,  for  the  reason  that  they  are  not  likely 
to  arise  on  anoth»  trial.  Nor  would  it  be 
proper,  under  the  circumstances,  to  comment 
upon  the  evidence. 

The  Judgment  complained  of  must  be  re- 
versed, the  verdict  set  aside,  and  the  case  re- 
manded for  further  proceedings  not  In  con- 
flict  with  this  opinion. 


SEWARD  &  CO.  V.  MILLER  &  HIGDON. 
(Supreme  Court  of  ^^g^^  °^  Virginia.  Dec  8. 

1.  Garbiebs  —  Bill  of  LAdiro  —  TaANsrsa— 
Effect— Attachmbnt. 

The  coosignee  of  fniit,  who  was  the  ship- 
per's agent,  sold  the  same  while  in  transit  and 
drew  a  draft  for  the  price,  which  he  attaclied 
to  an  order  on  the  carrier  for  delivery  as  au' 
tfaorized  by  the  bill  of  ladlnf;.  The  draft  was 
discounted  by  a  bank,  and  after  the  fruit  was 
rejected  by  the  purchaser,  the  consignee's  agent 
resold  it  to  another,  who  agreed  to  i»ay  the 
draft :  but,  before  he  did  so,  the  fniit  was  at- 
tached as  the  property  of  the  consignee.  Held, 
that  tber  bank,  on  discoonting  the  draft,  became 
the  owner  of  the  fruit  until  payment,  and  was 
vested  with  the  rights  of  a  mortgagee  in  posses- 
sion as  against  the  attaching  creditors. 

[Ed.  Note. — For  caseti  Id  point  see  Cent  Dig. 
voL  8,  Carriers,  SI  179-10O;1 

2.  SAifB— Recobd. 

Where  a  bank  discounted  a  draft  attached 
to  sn  order  on  a  carrier  for  the  delivery  of 
freight  it  was  not  necessary  that  it  should 
have  the  papers  recorded,  as  provided  by  Code, 
I  2466,  in  order  to  preserve  its  lien. 

8.  SAHB—RiOHTS  of  PtTRCHASEB. 

A  consignee  of  certain  fruit,  after  selling 
the  same,  drew  a  draft  attached  to  an  order 
on  the  carrier  for  delivery  thereof,  which  draft 
was  discounted  by  a  bank.  The  purchaser  liav- 
ing  refused  the  fruit  on  arrival,  the  consignee's 
agent  sold  the  fruit  to  another,  who  agreed 
to  pay  the  draft,  but  did  not  do  so  until  an  at- 
tachment was  levied  on  the  fruit  as  the  property 
of  the  consignee.  Held  that,  though  the  consig- 
nee's agent  bad  no  authority  to  sell  the  fruit 
after  discounting  the  draft,  the  acceptance  by 
the  bank  of  payment  of  the  draft  from  the  sec- 
ond purchaser  transferred  to  him  all  the  Iwnk's 
rights  to  the  property. 

[Ed.  Note. — For  casea  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  {{  17&-190.] 

^  ATTAOHmiT  —  ATTACRIIfO   OKKDITOBS  — 
RlOHTB- 

An  attaching  creditor  can  acquire  through 
his  attachment  no  higher  or  greater  rights  to 
the  proi>erty  attached  than  the  defendant  had 
when  the  attachment  was  levied,  in  the  absence 
of  fraud  or  collusion  by  which  the  attaching 
creditor's  rights  are  impaired. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  4,  Attachment  H  518-634.] 


Error  to  Corporatkm  Court  of  Roanoke. 

Action  by  Millar  &  Hlgdon  against  the  Cali- 
fornia Fruit  Agency  and  another,  in  whlcb 
Seward  &  Go.  Intravened,  claiming  certain  at- 
tached pnq^erty.  From  a  Judgm»it  in  favor 
of  plalntifF  wltli  refermce  to  a  portion  of  the 
propraty.  Intervener  brings  error.  Reversed, 
and  new  trial  granted. 

Smith  ft  King,  for  plaintiffs  in  error. 
Robertson,  Hall  ft  Woods,  for  defendant  in 

error. 

BUCHANAN,  J.  The  defendants  in  error 
Instituted  an  action  of  assumpsit  against  the 
California  Fruit  Agency  and  California  Oltrus 
Union  on  March  26,  1004,  and  on  the  same 
day  sued  out  an  attachment  and  bad  It 
levied  on  two  oar  loads  of  oranges  standlug 
on  the  tracks  of  the  Norfolk  &  Western  Bail- 
way  Company  In  Roanoke  City.  Seward  ft 
Co.,  the  plalnticr  in  error,  a  single  Individual, 
filed  his  petition  in  tbat  action,  claiming  that 
he  was  the  owner  of  the  attached  property. 
Upon  Issues  made  up  to  try  the  question  of 
whether  or  not  Seward  &  Co.  owned  the 
property  attached,  or  bad  an  Interest  there- 
in or  a  lien  thereon,  there  was  a  verdict  In 
favor  of  Millar  ft  Hlgdon,  the  plaintiffs  in  the 
action  of  assumpsit  and  defendants  in  the  is- 
sues submitted  to  the  Jury.  Seward  moved 
the  oourt  to  set  aside  that  verdict  The 
court  sustained  the  nutkm.  In  part,  and  set 
It  aside  80  far  as  It  found  that  the  plaintiff 
In  error  was  not  the  owner  of  the  oranges  In 
car  No.  4,825,  and  granted  a  new  trial  as 
to  the  ownership  of  that  car,  but  ovOTUled 
the  motion  as  to  the  other  car.  No.  3,538.  To 
that  Jiulgment  of  the  court  this  writ  of  error 
was  awarded. 

The  action  at  the  court  In  giving  Instruc* 
tlona  numboed  2  and  6  Is  assigned  as  emu". 
Tlie  objeetfon  made  to  these  Instructions  la 
that  there  was  no  evldcaice  in  the  case  upon 
which  to  base  them.  Mother  error  as* 
signed  Is  to  the  refusal  of  the  oourt  to  set 
aside  the  verdict  of  the  Jury  as  to  car  No. 
7,589,  because  ttie  verdict  as  to  that  car,  as 
well  as  to  the  other  car,  was  without  evldmce 
to  suppcwt  it  These  asslgnmente  of  error 
may  be  considered  together. 

It  an;>ears  from  the  uncontradicted  evi- 
dence In  the  case  tbat  car  No.  8,639  was 
shipped  from  the  state  of  California  on  the 
Tth  of  March,  1904,  by  ttie  California  Citrus 
Union  to  the  California  Fruit  Agency,  whose 
agent  lived  In  Richmond ;  that  he  sold  the 
oranges  In  that  car  to  T.  S.  Wright,  a  dealer 
in  Roanoke,  and,  while  the  car  was  In  transit 
from  Oallfomla  to  St  Louis,  In  the  state  of 
Missouri,  directed  that  It  be  diverted  and 
carried  to  Roanoke,  Ya.;  that  on  the  16tb 
day  of  tbat  mcmth  the  said  agent  drew  a  draft 
on  Wright  for  the  sum  of  |884,  the  price  of 
the  oranges,  and  attached  an  order  on  the 
Norfolk  &  Western  Railway  Company  to  the 
draft,  directing  that  company  to  deliver  that 
car  of  oranges  to  Wright  on  the  payment  of 
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the  frelglit  and  a]1  other  charges;  that  on 
the  Dext  day  the  draft,  with  the  said  order 
attached,  was  transferred  to  the  Planters* 
National  Bank  of  Richmond,  and  discounted 
Ijy  It,  and  the  proceeds  placed  to  the  credit 
of  the  California  Fruit  Agency ;  that  upon 
the  arrlTal  of  the  car  at  Roanoke,  on  the 
24th  of  that  month,  the  purcliaser,  Wright, 
who  had  the  privilege  of  examining  the 
oranges  and  rejecting  them  if  they  failed  to 
come  up  to  representations,  did  make  an  ex- 
amination and  refuse  to  take  the  oranges, 
and  BO  notified  the  agent  of  the  California 
Fruit  Agency ;  that  the  agent,  who  was  then 
In  Roanoke,  called  up  Seward,  who  resided 
In  Baltimore,  in  the  state  of  Maryland,  over 
the  long-distance  telephone,  and  after  ex- 
plalnlim;  to  htm  the  condition  and  quality  of 
the  oranges  and  Wright's  refusal  to  take 
them,  sold  them  to  Seward,  who  agreed  to 
pay  the  draft  on  Wright,  which  had  been 
discounted  and  was  held  by  the  Planters' 
National  Bank;  that  on  the  next  day,  the 
35th  of  the  month,  the  defendants  sued  out 
their  attachment  and  had  It  levied  on  the 
oranges,  but  Seward  did  not  pay  the  draft  on 
Wright  nntll  after  the  attachment  was 
levied ;  and  that  the  bill  of  lading  a^reasly 
authorized  the  carrier  to  deliver  the  car  upon 
the  written  order  of  the  California  Fruit 
Agency,  without  the  bill  of  lading. 

When  the  Planters'  National  Bank  dis- 
counted the  draft  on  Wright,  to  which  was 
attached  the  written  order  ot  the  California 
Fruit  Agoicy  to  the  Norfolk  &  Western 
Railway  Company  to  deliver  the  car  to 
Wright  tq>on  the  payment  of  frel^t  and  all 
other  charges,  the  bank  berame  the  owner 
of  the  oranges  until  payment  of  the  teift; 
for  a  bill  of  ladli^  confers  npim  the  poBon 
to  whom  it  is  transferred  the  title  to  the 
goods;  and  this,  although  the  transaction  Is 
not  Intended  to  give  the  permanent  owner- 
^Ip.  but  to  fnmlsb  security  for  advances 
of  mon^  or  discount  of  conunravial  paper 
made  upon  the  faith  of  it  Dowa  v.  National 
Bank,  01  U.  &  618,  28  li.  Dd.  214;  Bank  v. 
I.ogan,  74  N.  T.  668;  1  Bmjamln  on  Sales 
<6Ui  Am.  Ed.)  I  S77.  The  written  order  to 
the  carrier  to  deliver  had  the  same  ^fect, 
under  the  facts  of  tbia  case,  as  if  the  bill 
of  lading  Itself  had  been  attached  to  the 
4tntt  Conard  v.  Atlantic  Ins.  Co.,  1  Pet  886, 
440,  447,  7  U  Bd.  180. 

The  Indorsement  and  delivery  of  a  bill  of 
lading  to  a  bank  as  collateral  security  for 
paper  discounted,  not  only  inveeta  the  bank 
with  title  to  the  goods,  but  operates  as  a 
delivery  of  the  goods,  and  the  bank  In  such 
a  case,  if  not  the  absolute  ownet,  stands  In 
the  position  of  a  mortgagee  In  possession, 
and  Is  not  required.  In  order  to  protect  its 
lien,  to  have  the  papers  recorded  under  sec- 
tion 24fj&  of  the  Code,  as  the  trial  court 
seemed  to  think  was  necessary  when  ft  gave 
the  defendants'  instruction  No.  2.  First  Nat 
Bank  V.  Kelly,  57  N.  T.  84. 


When  the  attachment  was  levied,  the  or- 
anges were  not  the  property  of  the  Cali- 
fornia Fruit  Agency.  They  were  either  the 
property  of  the  Planters'  National  Bank  or 
of  the  plaintiff  In  error.  If  the  payment  of 
the  draft  by  Seward  was  necessary  to  Invest 
bim  with  title  to  the  oranges,  then  the  bank 
was  their  owner  when  the  attachment  was 
levied.  If  It  be  conceded  that  the  agent  of 
the  California  Fruit  Agency  had  no  author- 
ity to  sell  the  oranges  to  Seward,  because 
they  were  no  longer  the  pr(^>erty  of  his  com- 
pany, yet.  when  the  bank  acc^ted  payment 
of  the  draft  from  Seward,  all  its  rights  pass- 
ed to  him,  and  the  attaching  creditors  had 
no  greater  rights  against  the  oranges  in  his 
hands  than  they  would  have  bad  against 
them  If  they  had  remained  tlie  property  ot 
the  bank. 

It  Is  a  well-settled  principle  of  law  that 
an  attaching  creditor  can  acquire  through 
bis  attachment  no  higher  or  greater  rights 
to  the  property  or  assets  attached  than  the 
defendant  bad  when  the  attachment  was  lev- 
ied, unless  he  can  show  frand  or  collusion 
by  which  his  rights  are  Impaired.  If  the 
property,  when  attached,  Is  subject  to  a  lien 
bona  fide  placed  upon  It  by  the  defendant, 
that  lien  must  be  respected,  and  the  attach- 
ment postponed  to  it  Drake  on  Attach- 
ments, S  223. 

There  is  no  suggestion  that  the  Planters' 
National  Bank  did  not  discount  the  draft 
on  Wright  and  acquire  Its  rights  in  perfect 
good  faith;  nor  is  there  any  evidence  that 
Seward,  in  purchasing  the  oranges  and  In 
paying  the  draft,  was  guilty  of  any  fraud. 

We  are  of  opinion  that  the  verdict  of  the 
Jury  was  without  evidence  to  support  It. 
and  that  the  court  erred  In  not  setting  It 
aside  as  to  both  cars  of  oranges.  This  be- 
ing so,  it  Is  unnecessary  to  consider  the 
question,  raised  by  another  assignment  of 
error,  whether  or  not,  If  the  evidence  had 
sustained  the  verdict  of  the  Jury  as  to  one 
car  and  not  as  to  the  other,  the  court  had  the 
right  to  set  aside  the  verdict  as  to  one  car 
and  sustain  It  as  to  the  other. 

It  also  follows,  from  what  has  been  said, 
that  Instructions  Nos.  2  and  5  ought  not  to 
have  been  given,  as  there  was  no  evidence 
upon  which  to  base  them. 

We  are  of  opinion  that  the  Judgment  com- 
plained of  should  be  reversed,  the  verdict  of 
the  Jury  set  aside,  and  u  new  trial  granted, 
to  be  bad  not  In  conflict  with  the  views  ex- 
pressed In  this  opinion. 


BROWN  V.  HOWARD  &  WHITEHEAD. 
<3uprem«  Oonrt  ot  Ai^geLk  ot  Virginia.  Dec  S. 

Afteai^Bioht  or  Revikw— Pxbsons  Bnti- 
TLED— Interest  in  Subject. 

Under  Vs.  Code  19(M,  |  84M.  antHorising 
a  person  thinking  himself  aggrieved  by  a  de- 
cree to  u>peal  therefrom,  etc,  a  commissioner, 
appointen  in  a  decree  directing  a  resale  of  land 
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in  a  tnit  to  subject  tbe  aMets  of  the  deceased 
owner  to  tbe  parmeot  of  ■debts,  cannot  in  bis 
official  capacitj  alone  appeal  from  a  decree  set- 
ting aside  tbe  decree  for  a  resale,  rendered  on  a 
jffitition  against  himself  alone. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
TO).  2.  Appeal  and  Error.  |f  980-042.] 

Appeal  from  Gticiilt  Court,  Amherst  Coun- 
ty- 

PetltioD  by  Howard  &  Whitehead,  trustees, 
against  J.  Thompson  Brown,  a  commissioner 
to  resell  land  for  default  in  the  paymoit  of 
the  purchase  price,  for  a  decree  to  set  aside 
tbe  decree  for  resale.  From  a  decree  setting 
aside  the  decree  for  resale,  J.  Tbompsoa 
Brown,  as  oommlssloner,  appeials.  DlimlaaMl 
and  remanded. 

Brown  ft  Brown,  for  appellant.  White- 
bead  ft  WUtebead  and  Ijea  ft  Howard,  for 
appelleei. 

WHTITLB,  J.  W<  are  confironted  at  the 
threshold  of  this  Inqnlry  by  a  motion  to  dis- 
miss the  appeal  aa  having  been  tmproTldently 
awarded.  In  rlew  of  that  contention,  we 
sball  state  briefly  aaidi  facta  only  as  tend  to 
eluddate  tbe  question  in  issue. 

For  many  years  a  suit  in  equity,  under  the 
short  style  of  Hoore  ft  Thcmpson  t.  Winiam 
P.  Scottfs  Administrator  (the  object  of  which 
was  to  subject  tbe  aaaets  of  the  decedent  to 
the  payment  of  debts),  had  been  i)end1ng  in 
the  drcult  court  of  Amherst  county.  In  that, 
case  Seth  Perrow  become  the  purchaser  of 
a  small  boundary  of  limd  known  as  the 
-'&nil  Tract";  and  at  tbe  April  term.  18«15, 
tbe  trial  court  made  a  denee  appointing  the 
Appellant,  J.  Thompson  Brown,  a  commia- 
eSaoev  to  resell  the  land  for  default  In  pay- 
ment of  tbe  purchase  num^.  That  decree 
was  never  mforced,  and  on  tbe  petition  of 
tbe  appdleee.  Volney  B.  Howard  and  J.  P. 
Whltdiead,  wbo  in  their  fiduciary  capacl* 
ty  claimed  the  property  mediately  through 
Pnrow.  the  court,  at  the  February  term, 
1005,  passed  Qie  decree  appealed  from,  setting 
aside  tlie  decree  of  sale  and  exoneratiiv  the 
land  from  tbe  lien  for  the  balance  of  pur- 
chase money  alleged  to  be  due  upon  It  The 
appellant,  as  commiSBloner,  was  alone  made 
defendant  to  appellees'  petition. 

The  record  falls  to  disclose  that  tbe  appel- 
lant tias  any  personal  Intraeat  In  the  subject- 
matter  of  litigation;  and  it  is  obvious  that 
setting  aside  ttte  decree  fbr  resale  doea  not 
constitute  an  appealable  grievance,  so  far  as 
it  affects  him  in  his  capacity  of  commissioner, 
in  contemplation  of  section  3454,  Va.  Code 
1904.  As  commissioner,  be  was  a  mere  min- 
isterial oflScer  of  the  court,  whose  powers 
and  duties  Ipso  facto  ceased  upon  the  setting 
adde  of  tbe  decree  of  sala 

The  perstms  dlrectiy  Interested  In  tbe  ques- 
tions raised  by  tbe  petition  were  tbe  creditors 
and  admlnlstratM'  of  William  P.  Bcott,  de- 
ceased, and,  as  remarked,  tht^  were  not 
made  parties.  The  appeal  will  ocmsequently 
luve  to  be  dismissed;  but  the  case  must  be 
remanded  to  the  circuit  court  of  Amherst 


county,  for  further  proceedings  to  be  had 
therein  touching  the  matters  sought  to  bo 
litigated  faer^  after  tbe  proper  parties  shall 
have  been  convened  for  that  purpose. 


HENRICO  COUNTT  v.  CITY  OP  RICH- 
MOND et  el. 

(Sapreme  Court  of  ^^1^^^  ^'  Virfinia.  Dec. 

COKSTITUnONAI,  ZiAW— DlBTUBUTION  OV  POW- 
EB»— EXTKNSION  Or  COBPOBATK  LIMITS. 
Acts  1904,  p.  144,  c.  99  tVa.  Code  1904,  p. 
468,  I  1014a)  proTiding  for  the  extension  of  the 
corporate  limits  of  cities,  and  authorixing  tbe 
circuit  Judges  to  carry  ont  Its  provisions  after 
ordinance  passed  by  tbe  city  affected,  is  not 
violative  of  ttte  Bill  of  Rlffhta  or  of  Const,  art. 
n  [Va.  Code  1904,  p.  ccxrii]  reqnirinK  tbe  legis- 
lative e^cotive,  and  Judicial  departments  to  be 
separate  and  distinct  as  devolving  on  the  Jndies 
Iwislatlve  powers. 
Buchanan,  J.,  dissenting. 

Error  to  Circuit  Ckiurt,  Henrico  County. 

Proceedings  by  the  city  of  Richmond  for 
tbe  extension  of  Its  corporate  limits.  From 
the  Judgment,  the  coon^  of  Henrico  brings 
error.  Modified. 

The  ordinance  rtf erred  to  in  the  opinion 
Is  as  follows: 

"Be  it  ordained  1^  tile  council  of  the  <^ty 
of  Richmond: 

"1.  That  the  city  of  Richmond  herein  de- 
clare that  it  is  desirable  to  annex.  In  pursu- 
ance of  tbe  act  of  the  Oeneral  Assnnbly  of 
Virginia,  approved  March  10, 1904  (Acts  1004, 
p.  144,  c.  98  [Ta.  Code  1904,  p.  468,  S  1014a]), 
certain  territory  of  the  county  of  Hairlco. 
Virginia,  adjacent  to  the  present  corporate 
Ihntts  of  the  city  of  Richmond,  In  which  Is 
included  tbe  town  of  Fairmount,  and  to  that 
end  the  city  of  Richmond,  doth  hereby  ac- 
curately describe  the  metes  and  bounds  of 
Buch  territory  as  follows: 

"Beginning  at  tbe  western  city  limits  as 
incorporated  by  an  act  of  the  General  Assem- 
bly, approved  February  13,  1SG7  (Acta  180(1- 
67,  p.  635.  c.  196),  on  tbe  southern  margin 
of  James  River;  thence  extending  westward- 
ly  along  the  southern  margin  of  James  RWer 
to  a  point  opposite  the  western  face  of  the 
old  canal  lock  No.  2,  which  point  Is  on  -i 
straight  Hoe  extending  from  tbe  south  bank 
and  across  James  River  on  a  course  N.  23 
degrees  30'  E.  to  a  point  on  the  southern  line 
of  Hugan's  addition,  in  tbe  middle  of  tbe 
blo<^  between  Spruce  and  Magnolia  street^: 
thence  along  the  sonttaem  line  of  said  Ha- 
gan's  addition  in  a  southeastward ly  direc- 
tion to  the  western  line  of  Belvlew  street; 
thence  In  a  northwestwardly  direction  par- 
allel with  Belvlew  street,  Blanton  avenue 
and  Tatib  Road  to  a  point  150  feet  south  of 
the  south  line  of  Beverly  street;  thence  In 
a  westwardly  direction  parallel  with  and  150 
feet  south  of  Beverly  street  to  a  point  150 
feet  west  of  Tabb  Road  in  a  northwardly 
direction  to  tiie  north  line  of  Beverly  street; 
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thence  along  a  line  parallel  with  and  dis- 
tant about  150  feet  south  of  Westham  Road 
or  Gary  street,  continued;  thence  In  a  west- 
wardly  direction  In  a  line  parallel  with  and 
distant  150  feet  south  of  the  said  Westham 
Road  or  Gary  street,  continued,  to  a  point 
150  feet  west  of  Grenshaw  avenue;  thence 
in  a  northwardly  direction  along  a  Hue  par- 
allel with  and  distant  150  feet  west  of  Gren- 
shaw avenue  to  the  centre  of  the  present 
public  alley  midway  of  the  blodc  between 
GroTe  avenue  and  Hanover  street;  thence  In 
an  eastwardly  direction  along  the  centre  line 
of  the  present  public  alley  to  a  point  150 
feet  west  of  Roseneath  Road;  thence  In  a 
northwardly  direction  along  a  line  distant 
150  feet  west  of  and  parallel  with  the  said 
Roseneath  Road  to  a  point  150  feet  north 
of  the  Deep  Run  Turnpike  or  Broad  street, 
continued,  to  a  point  150  feet  west  of  High 
Point  avenue;  thence  following  northwardly 
this  line  parallel  with  and  150  feet  west  of 
High  Point  avenue  to  the  northern  line  of 
the  right  of  way  of  the  SetUward  Air  Line 
Railway;  thence  following  along  the  soath- 
ern  line  of  the  right  of  way  of  the  Seaboard 
Air  Line  Railway  In  an  eastwardly  dlreu- 
tion  to  a  point  on  tbe  extension  of  the  north- 
ern line  of  the  propwty  owned  by  the  R.  F. 
&  P.  R.  R.  Co.  (Formerly  the  Fair  Grounds); 
thence  in  a  westwardly  direction  almg  a  line 
of  the  northern  line  of  the  Fair  Grounds 
pnq)eT^,  If  projected  to  t&e  northeast  line 
of  the  R.  F.  ft  P.  R.  B.  Ga;  thence  In  a 
sonthwestwardly  direction  aloi^  the  north- 
eastern line  of  the  right  of  way  of  the  R.  F. 
&  P.  R.  B.  Co.,  to  the  northern  line  of  Leigh 
street;  thence  along  the  northern  line  of,  to 
the  western  line  of  Spotswood  avenue;  tbence 
In  a  northwardly  direction  along  tbe  western 
line  of  Spotswood  avenue  to  the  northern 
line  of  the  right  of  way  of  the  Seaboard  Air 
Line  Railway;  thence  in  an  eastwardly  di- 
rection along  the  northern  line  of  the  right 
of  way  of  the  Seatward  Air  Line  Railway  to 
a  point  100  feet  east  of  the  eastern  line  of 
Allen  street;  thence  northwardly  parallel 
with  and  150  feet  east  of  the  eastern  line  of 
Allen  street  to  the  alley  alwut  120  feet  south 
of  Fritz  street;  thence  eastwardly  parallel 
with  and  150  feet  south  of  the  south  line  of 
Fritz  street  to  the  west  line  of  Virginia 
street;  thence  northwardly  along  the  western 
line  of  Virginia  street  to  a  point  In  line 
with  the  northern  line  of  Powell  street,  pro- 
jected, which  line  Is  about  75  feet  south  of 
the  south  line  of  Fritz  street;  thence  east- 
wardly parallel  with  the  northern  line  of 
Powell  street  to  a  point  150  feet  west  of  the 
west  line  of  Mitchell  street  or  Lamb  avenue; 
tbence  southwardly  to  the  northern  line  of 
Bacon  Quarter  Branch;  thence  along  the 
northern  line  of  said  Bacon  Quarter  Branch 
In  an  ea«twardly  direction  to  the  western 
line  of  Seventh  street;  thence  In  a  direct 
line  to  a  point  150  feet  north  of  the  present 
corporation  line;  thence  eastwardly  parallel 


with  and  150  feet  north  of  the  present  cor- 
poration line  to  a  pohit  150  feet  east  of  the 
eastern  line  of  S'eventeenth  street;  thence 
southwardly  parallel  with  and  150  feet  east 
of  the  eastern  line  of  Seventeenth  street  to  a 
point  distant  150  feet  north  of  Fairfield  ave- 
nue; thence  In  an  eastwardly  direction  paral- 
lel with  and  150  feet  north  of  Fairfield  ave- 
nue to  a  point  In  line  with  the  eastern  line 
of  a  40-foot  street  (not  named)  parallel  to 
and  east  of  Buchanan  street;  thence  In  a 
southwardly  direction  to  a  point  160  feet 
south  of  Accommodation  street;  thence  in  an 
eastwardly  direction  150  feet  south  of  Ac- 
commodation street,  extended,  to  a  point  loO 
feet  north  of  Redd  street,  projected;  thence 
in  a  southeasterly  dIrecti<Hi  parallel  with  and 
l&O  feet  north  of  Redd  street  to  the  east  line 
of  Mechanlcsvtile  Turnpllie;  thence  iu  a 
northwardly  direction  along  the  eastern  line 
of  MechanicsTllle  Turnpike  to  the  northeni 
boundary  line  of  town  of  Falrmount;  thenc«e 
In  an  eastwardly  direction  following  the  said 
northern  boundary  line  of  town  of  Falrmount 
to  the  center  of  22d  street,  thence  In  an  east- 
wardly direction  parallel  with  and  160  feet 
north  of  'V  street  to  a  point  150  feet  east 
of  23d  street;  thence  in  a  southwardly  direc- 
tion parallel  with  and  150  feet  east  of  23d 
street  to  a  point  150  feet  north  of  that  sec- 
tion of  'T*  street  east  of  26th  street;  thence 
in  an  eastwardly  direction  parallel  with  the 
eastern  section  of  T"  street  to  a  point  ISO 
feet  norOi  of  "T  street,  and  to  a  point  150 
feet  north  of  Nine  Mile  Road;  tbence  In  an 
eastwardly  direction  parallel  with  and  150 
feet  north  of  the  Nine  Mile  Road  to  a  point 
N.  ^  degrees  W.  of  tlie  point  of  Intersection 
of  Slst  street  and  the  Nine  Mile  Road;  ttwnra 
south  42  degrees  east  to  a  point  dtetant  250 
feet  nortti  of  the  nortitiem  comw  of  the 
Oakwood  CSouetery  pr(^>erty  and  In  a  contin- 
uation of  the  straight  line  bounding  said 
cemetery  on  the  west;  thence  from  this  last 
moitloned  point  aloi^  a  line  parallel  with 
and  ISO  feet  north  and  east  of  the  northern 
and  eastern  meanderlngs  of  Stony  &nn 
Branch  and  Gillie's  creek  to  a  point  on  the 
south  line  of  the  National  Cemetery  Road; 
tbence  along  the  south  line  of  the  National 
Cemetery  Road  In  an  eastwardly  direction 
about— to  a  point  750  feet  east  of  the  eastern 
line  of  Malone  street;  thence  along  a  line 
parallel  with  and  about  750  feet  east  of 
Mnione  street  to  a  point  150  feet  south  of 
Williamsburg  avenue;  thence  in  a  westward- 
ly direction  parallel  with  and  150  feet  south 
of  Williamsburg  avenue  to  a  point  160  feet 
east  of  the  eastern  line  of  Scott  street; 
thence  southwardly  parallel  with  and  150 
feet  east  of  Scott  street,  to  a  point  100  feet 
south  of  the  southern  line  of  Potomac  street, 
projected;  thence  in  a  westwardly  direction 
parallel  with  and  160  feet  south  of  Potomac 
street  to  a  point  150  feet  west  of  the  westnn 
line  of  lOtfa  street  (FnltoiO:  tbence  in  a 
mnthwaidly  direction  parallel  with  and  150 
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feet  west  of  lOtb  street  (Fulton)  to  a  point 
150  feet  south  of  Williamsburg  avmue; 
tbence  In  a  northwardly  direction,  parallel 
with  and  160  feet  west  of  Williamsburg 
avenue  to  the  present  coi<poration  line  150 
feet  soutb  of  Orleans  street;  thence  follow- 
ing along  the  present  eastern,  northern  and 
western  boundaries  of  said  city  to  the  point 
of  beginning,  the  metes  and  bounds  of  wblch 
territory  proposed  to  be  annexed  aiq>ear  and 
may  be  traced  and  verified  on  a  map  on 
file  In  the  office  of  the  dty  engineer  of  the 
city  of  Richmond.  (As  amended  by  the  or- 
'dlaance  approTed  August  19tb,  1905.) 

"2.  Tbe  city  of  Richmond  doth  hereby  set 
forth  the  necessity  for  and  the  expediency  of 
tbe  proposed  annexation,  that  is  to  say: 

"(1)  That  the  crowded  and  congested  con- 
ditions, at  present  prevailing,  in  almost  every 
section  of  the  city  may  be  relieved  by  adding 
sufficient  territory  to  the  corporate  limits 
of  the  city  not  built  upon,  but  adapted  to 
cltr  Improvements,  so  as  to  afford  cheap  and 
desirable  locations  for  the  erection  of  com- 
modious, healthful  and  beautiful  residences. 

•'(2)  That  the  present  and  prospective  sys- 
tems of  public  improvement  of  the  city,  such 
as  the  establishment  of  grades  of  streets  and 
alleys;  tbe  plans  of  construction  of  sewers, 
culverts,  drains,  and  water  and  gas  mains, 
may  be  designed,  adjusted  and  made,  so  as 
to  avoid  unnecessary  annoyance  and  damage, 
necessarily  occurring  where  property  is  built 
upon  and  developed  before  sucb  systems  are 
designed,  acquired  and  made. 

"(3)  The  fact  that  a  part  of  the  territory 
proposed  to  be  annexed  is  already  built  up- 
on, ttaou^  without  any  sufficient  system  of 
sewers  or  other  Improvemeuts,  make  it  not 
only  expedient,  but  necessary  that  some  com- 
plete system  of  sewerage  be  promptly  pro- 
vided for  tbe  proper  sanitation  and  improve- 
ment of  such  territory. 

"(4)  That  within  the  territory  proposed  to 
be  ammed  there  are  several  locations  where 
tbe  houses  and  population  are  more  or  less 
dense,  which  necessitate  better  police  and  fire 
protection  than  the  county  of  Henrico  is  ea- 
abled,  with  tbe  means  at  its  command,  to 
afford  to  such  communities,  and,  as  a  result, 
it  endangers  tbe  safety  of  life  and  property 
not  only  without,  but  also  within  tbe  corpo- 
rate limits. 

"3.  The  city  of  Richmond  hereby  sets  forth 
tbe  terms  and  conditions  upon  which  it  de- 
sires to  make  the  proi>osed  annexatiou,  and 
proposes  for  the  future  management  of  the 
annexed  territory  tbe  following: 

"(1)  That  the  city  of  Richmond  shall  as- 
Bume  and  provide  for  tbe  reimbursement  of 
the  county  of  Henrico  of  a  just  proportion 
of  any  existing  debt  of  said  county,  if  any 
there  be,  and  shall  also  make  compensation 
to  tbe  county  of  Henrico  for  any  school  house 
or  other  public  building  of  said  county,  locat- 
ed within  the  annexed  territory. 

"(2)  That  the  tax  rate  upon  the  land  within 
tbe  annaed  territory  shall  not  be  increased 


beyond  the  rate  assessed  by  the  county  of 
Henrico  for  Its  purposes  at  the  time  of  the 
annexatiou  under  this  ordinance  for  a  period 
of  five  years  after  such  annexation,  exc^t 
upon  the  petition  of  a  majority  of  the  free- 
holders of  such  territory  presented  to  the 
council  of  the  city  of  Richmond. 

"(8)  That  all  revalues  derived  by  the  city 
of  Richmond  from  taxation  In  said  territory 
during  the  first  period  of  five  years,  either 
on  property  or  from  other  sources,  including 
licenses,  shall  be  wholly  expended  by  the 
city  of  Richmond  upon  streets,  sewers,  Ugbt 
water  and  other  public  Improvements  In  said 
territory ;  provided,  however,  that  at  any  time 
within  the  said  five  years  the  coudcU  of  the 
city  of  Richmond  may,  by  ordinance,  set 
apart  a  sum  equal  to  twelve  per  centum  of 
the  assessed  value,  at  the  time  of  annexation, 
of  tbe  lands  annexed,  or  of  such  part  thereof 
as  may  be  determined  upon  by  said  council, 
which  sum  so  vet  apart  shall  be  wholly  ex- 
pended In  public  Improvements  in  and  for 
tbe  benefit  of  the  annexed  territory,  or  part 
thereof,  as  may  be  determined  as  aforesaid ; 
and  wh&x  said  sum  shall  have  been  so  set 
apart  and  said  public  Improvements  shall 
have  been  begun,  the  land  annexed  or  part 
thereof,  as  aforesaid,  shall  be  subject  to  city 
tax  rate,  and  the  proceeds  thereof  shall  be 
paid  Into  the  city  treasury  along  with  all 
other  taxes  and  licenses  in  such  territory  for 
general  purposes  although  said  five  years  shall 
not  have  elapsed,  provided  that  said  sum  to 
be  set  apart  and  exi)ended  shall  be  reduced 
by  the  sum  already  expended  on  said  improve- 
ments under  any  other  plan  of  annexation 
and,  provided,  said  sum  also  shall  be  reduced 
by  the  amount  of  any  debt  of  the  town  of 
Fairmount,  should  the  said  town  be  annexed 
to  the  said  city  of  Richmond  as  a  part  of  said 
territory;  which  howevw,  shall  apply  solely 
to  the  scheme  of  taxation  within  the  terri- 
tory of  said  town  of  Fairmount;  and,  pro- 
vided, further,  that  out  of  the  proceeds  of 
sale  of  the  next  issue  of  bonds  by  the  city 
of  RIcbmoud  after  such  annexation  tbe  said 
sum  equal  to  tbe  said  twelve  per  centum  of 
the  assessed  value  at  tbe  time  of  annexation, 
of  tbe  land  annexed,  reduced  by  the  sums 
hereinbefore  mentioned,  shall  be  set  apart  and 
expended  lu  said  territory  as  herelnb^ore  di- 
rected, unless  said  sum  has  been  already  so 
expended. 

"(4)  That  all  county  levies  imposed  on 
persons  and  property  within  such  territory 
for  the  current  fiscal  year  In  which  said  an- 
nexation Is  made  shall  be  paid  to  tbe  county 
of  Henrico. 

"(5)  That  tbe  taxes  assessed,  collected  and 
expended  during  the  said  period  of  five  years 
shall  be  so  assessed,  collected  and  kept,  that 
the  same  may  be  expended  as  hereinbefore 
provided  in  the  territory  of  tbe  particular 
ward  from  which  it  was  so  collected  until 
and  unless  a  sum  be  set  apart  eqoal  to  twelve 
per  centum  of  the  assessed  value  at  the 
time  of  annexation  of  the  lands  annexed,  and 
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when  said  sum  shall  have  been  so  set  apart 
and  the  public  Improvements  shall  hare  been 
begun  the  land  annexed  ^all  be  sabject  to 
the  city  tax  rate. 

"<6)  That  the  city  of  Richmond  will,  as 
soon  as  annexation  Is  accomplished,  afford 
police  and  fire  protection  and  public  school 
facilities  to  the  citizens  residing  In  the  an- 
nexed territory;  and  will,  with  all  reasonable 
dispatch,  afford  and  furnish  other  public 
facilities  and  ImproT^ents  to  said  cltlzeDB, 
as  provided  by  law. 

"(7)  That  in  the  annexed  territory  no  new 
streets  or  alleys  shall  be  opened  or  projected 
except  with  the  consent  and  approval  of  the 
council  of  the  city  of  Richmond. 

"4.  That  the  city  attorney  be,  and  he  Is 
hereby,  instructed  to  Institute  and  prosecute, 
with  as  little  delay  as  possible,,  the  necessiiry 
legal  proceedings  In  order  to  annex  to  the 
city  of  Richmond  by  proper  decree  or  Judg- 
ment of  the  circuit  court  of  county  of  Henrico 
the  territory  hereinbefore  accurately  describ- 
ed, upon  the  terms  and  conditions  hereinbe- 
fore set  forth. 

"3.  This  ordinance  shall  be  in  force  from 
Its  passage." 

A.  C  Braxton,  L.  O.  Wendenburg,  for  plain- 
tiff In  error.  H.  R.  Pollard,  C.  V.  Meredith, 
Thos.  W.  Gardner,  and  J.  H.  Drake^  tot  de- 
fendants In  error. 

HARRISON,  J.  The  subject-matter  of  this 
controversy  Is  the  extension  of  the  corporate 
limits  of  the  city  of  Richmond.  The  evi- 
dence before  the  circuit  court  Is  not  in  the 
record  before  us,  the  appellant  having  ap- 
(lealed  solely  upon  the  legal  qnestlons  in- 
volved. Under  these  circumstances  It  must 
be  assumed  that  the  evidence  was  legal,  and 
sufBcIent  to  Justify  the  conclusion  reached  by 
the  circuit  court  upon  all  questions  of  fact. 

Prior  to  the  adoption  of  the  Constitution 
of  Virginia,  which  took  effect  on  the  10th 
day  of  July,  1002,  the  Legislature  exercised 
the  power  of  passing  special  statutes  for 
the  enlargement  of  the  limits  of  cities  and 
towns,  each  act  authorizing  the  enlargement 
of  some  particular  city  or  town.  That  the 
legislature  had  this  power  was  determined 
in  Wade  v.  City  of  Richmond,  18  Grat.  583. 
The  recent  constitutional  convention  deemed 
it  unwise  for  the  Legislature  to  exercise  this 
power.  It,  therefore,  declared  that  "the  Gen- 
eral Assembly  shall  provide  by  general  laws 
for  the  extension  and  the  contraction,  from 
time  to  time,  of  the  corporate  limits  of 
titles  and  towns;  and  no  special  act  for 
such  piiriMJSG  shall  be  valid."  Va.  Const. 
1902,  art.  8.  S  126  [Va.  Code  1904,  p.  ccxlli]. 

Under  this  constitutional  provision.  It  was 
Impossible  for  the  Legislature  to  specify  by 
^ncral  law  what  amount  of  territory  should 
be  annexed,  or  how  much  the  limits  of  a  city 
or  town  should  be  diminished,  as  the  neces- 
sities of  each  would  vary  according  to  Its 
size,  crowded  condition,  and  financial  ability. 
It  was  equally  impracticable  for  the  Legisla- 


ture by  general  law  to  determine  tlie  terms 
and  conditions  upon  wbl:^  such  extensions 
should  be  made.  It  therefore  became  a  neces- 
sity that  the  L^slature  should  select  and 
designate  some  agency  to  exercise  a  Judgment 
on  the  facts  of  each  case.  The  conBtltntlonal 
provision  to  which  we  have  adverted  does 
not  limit  the  Legislature  In  selecting  this 
agency,  but  It  Is  left  free  to  select  any  in- 
strumentality not  prohibited  by  the  Con- 
stitution. 

In, obedience  to  this  constitutional  provi- 
sion, the  General  Assembly,  by  an  act  ap- 
proved March  10,  1904,  provided  by  general 
law  for  the  extension  of  the  corporate  limits 
of  cities  and  towns,  selecting  and  designating 
the  circuit  Judges  of  the  state  as  the  goTCTn- 
mental  agoicy  for  carrying  out  the  pro- 
visions of  the  law.  Acta  1904,  pp.  144-148. 
c.  99  [Va.  Code  1901,  pp.  468-473,  S  1014aJ. 
The  first  section  of  this  act  provides,  among 
other  things:  "That  whenever  It  Is  deemed 
desirable  by  any  city  or  town  to  annex  any 
territory  to  audh  city  or  town,  its  council  shall 
declare  by  ordinance,  which  shall  be  pnsspd 
by  a  recorded  vote  of  a  majority  of  all  the 
members  elected  to  the  council,  or  to  each 
branch  thereof,  when  there  are  two,  that  li 
desires  to  annex  certain  territory,  and  shall 
accurately  describe  therein  the  metes  and 
bounds  of  the  territory  proposed  to  be  ac- 
quired and  set  forth  the  necessity  for  or 
expedience  of  annexation,  and  the  terms  and 
conditions  upon  which  It  desires  to  annex  such 
territory,  as  well  as  the  provisions  whieli  arc 
made  for  its  future  management  and  Im- 
provement" 

The  petition  for  appeal  rests  Its  contention 
— that  the  Judgment  of  the  circuit  court 
should  be  reversed — upon  two  grounds: 
First,  that  the  annexation  statute  of  March 
10,  1904,  is  unconstitutional  and  void,  be- 
cause in  contravention  of  the  Bill  of  Rights, 
which  provides  "that  the  legislative,  eiecutiw 
and  Judiciary  departments  of  the  state  should 
be  s^arate  and  distinct;"  and  Is  also  Id 
violation  of  article  3  of  the  Constitution  [Va- 
Code  1904,  p.  cexvll]  which  provides,  that 
"except  as  hereinafter  provided,  the  iesisla- 
tlve,  executive  and  Judicial  departments  shall 
be  separate  and  distinct,  so  that  neither  ex- 
ercise the  powers  belonging  to  either  of  the 
others,  nor  any  person  exercise  the  power  of 
more  than  one  of  them  at  the  same  time" 
Second,  that  the  ordinance  of  the  city  of 
Richmond,  which  was  passed  In  pursuance  of 
the  act.  Is  invalid  because  It  does  not  comply 
with  the  law.  The  constitutionality  of  the 
Act  is  manifestly  the  main  question  relletl 
on.  The  entire  petition  for  appeal  Is  devoted 
to  a  discussion  of  that  question,  the  invalid- 
ity of  the  ordinance  being  merely  suggested 
without  argument 

It  Is  not  to  be  denied  that  this  coun 
may  declare  an  act  of  the  General  Assembl.v 
unconstitutional.  It  Is,  however,  a  delicate 
matter  to  hold  that  the  legislative  depart- 
ment of  the  government  has  transcended  its 
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powers,  and  It  will  Dot  be  done  except  in 
a  case  where'  there  Is  a  clear  violation  of 
some  explicit  proTlslon  of  the  Oonstitntlon 
or  Bill  of  Rights.   To  doubt  must  be  to  affirm. 

The  contention  Is  that  this  annexation 
statute  derolves  upon  the  court  the  discharge 
of  purely  legislative  functions;  that  its  vice, 
so  far  as  It  offends  against  article  8  of  the 
Con»tltntl<Ki,  is  twofold:  (1)  "That  It  au- 
thorizes the  court,  not  only  to  reject  the 
boundaries  and  the  terms  fixed  by  the  annex- 
ation ordinance,  but  It  attempts  to  authorize 
the  court  to  Bubstltote  new  boundaries  and 
new  terms  for  those  rejected;"  and  (2)  that 
"It  not  only  authorizes  the  court  to  ascertain 
whether  tiie  conditions  and  methods  pre- 
scribed by  the  statute  have  been  pursued  in 
the  attempted  annexation,  but  it  attempts 
to  authorize  the  court  to  review  the  proceed- 
ings upon  the  question  of  the  policy  or  ex- 
pediency of  the  annexation,  and  to  affirm  or 
set  aside  the  annexation  according  to  the 
court's  view  of  the  expediency  therefor,  re- 
gardless of  whether  the  conditions  nnd 
methods  prescrlt)ed  by  the  atatnte  have  l>een 
pursued  by  the  sulwrdlnate  legislative  body 
attmipting  to  effect  the  annexation  or  not, 
thus  requiring  a  Judicial  tribunal  to  pass 
Dpou  a  pnrely  political  question  involving  on- 
ly considerations  of  policy  and  statecraft" 

This  is  the  second  case  that  we  have  been 
called  upon  to  consider  at  this  term  Involv- 
ing a  construction  of  the  constttutiouai  pro- 
vision here  relied  on.  Tbe  first  was  Win- 
chester &  Strasburg  B~  Co.  et  al.  v.  Common- 
wealth (on  appeal  from  the  State  Corporation 
Commission)  55  S.  IL  692.  In  that  cnsc  It 
was  contended  that  the  Corporation  Commis- 
sion was  an  Invalid  and  Illegal  tribunal,  be- 
cause the  constitutional  and  legislative  enact- 
ments which  created  It  had  concentrated  lu 
the  commiraion  l^Islatlve,  executive  and  Ju- 
dicial powers,  in  violation  of  Uie  Bill  Of 
Rights  and  article  S  of  the  Constitution.  In 
disposing  of  this  contention  adversely  to 
those  making  it,  this  court  said  that  the  ad- 
ministration of  the  governm^t  would  be 
wholly  Impracticable  if  the  general  maxim 
relied  on  werd  strictly,  literally  and  unyield- 
ingly ai^lied  in  every  situation;  that  the 
federal  government  as  well  as  tbe  several 
state  governments  abounded  with  illustra- 
tions of  the  intermingling  of  sudi  powers  in 
one  person  or  body;  that  experience  has 
shown  that  no  government  could  be  admin- 
istered where  an  unqualified  adherence  to 
that  maxim  was  mforced;  that  the  universal 
construction  of  the  maxim  in  practice  had 
been  that  the  whole  power  of  one  of  the»e 
departments  should  not  be  exercised  by  the 
same  hands  which  possess  the  whole  power 
of  either  of  the  other  departments,  but  that 
either  department  may  exercise  tlie  jiowerB 
of  the  other  to  a  limited  extent;  and  that 
this  practical  construction  of  the  maxim  had 
been  repeatedly  recognized  with  approval  by 
the  Supreme  Court.  For  a  fuller  dlrtciis^ion 
oC  the  subject  and  the  authorities  cited,  see 


the  opinion  in  the  case  of  Winchester  & 
Strasburg  R.  Co.  v.  Commonwealth  (decide! 
at  this  term)  55  S.  E.  692. 

In  that  case,  It  Is  true,  the  Corporation 
Commission  waa  created  by  the  organic  law, 
but  tbe  authorities  there  cited  applli-d  to 
canes  where  tbe  conimlugling  of  two  or  more 
of  these  powers  was  act-oinpUshed  by  legis- 
lative enactment  only.  These  cases  show 
that  the  construction  put  by  the  appellant,  In 
the  case  at  bar,  upon  the  constitutional  sepa- 
ration of  the  departments  of  government  la 
too  narrow,  and  has  been  very  generally  re- 
jected. 

Duties  are  devolved  upon  the  cdurt  by  this 
statute  whicb.  If  segregated  and  taken  by 
themselves,  would  be  technically  legislative 
In  their  character.  But,  when  the  whole 
statute  Is  read  together  and  Its  purpose  con- 
sidered, It  does  not  Imixme  upon  the  court 
purely  legislative  functions,  such  as  would 
make  It  obnoxious  to  the  constitutional  provi- 
sion invoked.  It  seems  to  be  admitted  by  the 
learned  counsel  for  the  appellant  that  the 
annexation  of  territory  to  a  municipality, 
under  general  laws.  Involves  Ixith  Ipplaiatlv© 
nnd  Judicial  questions,  and  yet  It  is  contended 
that  the  Legislature  should  have  designated 
some  subordinate  legislative  body  to  carry 
oat  tbe  provisions  of  the  act.  In  which  case 
we  would  have  had  a  l^lslative  body  dis- 
charging Judicial  functions. 

The  Initiative  in  the  proceeding  provided 
for  by  this  statute  Is  taken  either  by  the 
municipality  to  ^large  Its  limits,  or  by  those 
representing  the  outlying  territory,  to  have 
tlK  corporate  limits  extended  to  them.  Like 
the  move  to  open  a  new  road.  It  nearly  always 
inaugurates  controversy,  and  often  a  bitter 
content.  To  determine  such  a  controversy 
there  could  be  no  safer  or  more  competpnt 
tribunal  to  ascertain  the  facts  and  give  Judg- 
ment in  the  premises  than  tbe  courts,  al- 
though In  doing  so  there  would  necesaarlly 
be  determined  some  questions  which  were 
legislative  in  their  character. 

Nearly  all,  If  not  all,  of  tbe  questions  to  be 
determined  under  the  provisions  of  this  act 
are  questions  of  fact  l^e  power  so  much 
Inveighed  against  in  the  court  to  determine 
the  necessity  for  or  expediency  of  annexation 
is  controlled  by  the  existence  of  facts  and  cir- 
cumstances justifying  action.  Tbe  necessity 
for,  or  expediency  of,  enlargement  is  deter- 
mined by  the  health  of  the  community,  Its 
size.  Its  crowded  condition,  its  past  growth, 
and  the  need  in  tbe  reasonably  near  future 
for  development  and  expansion.  These  are 
matters  of  fact  and,  when  they  so  exist  as 
to  satisfy  the  Judicial  mind  of  the  necessity 
for  or  expediency  of  annexation,  then.  In  ac- 
cordance with  the  provisions  of  the  act,  the 
same  must  be  declared.  It  Is  manifest  that 
tbe  Legislature,  carrying  out  tbe  provisions 
of  the  Constitution,  intended,  as  doubtless 
did  the  enactors  of  the  organic  law,  to  re- 
quire that  every  annexation  should  depend 
uiM>n  evidence  showing  tbe  necessity  tor  or 
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expediency  of  annexatton,  ^at  the  terma  pro- 
posed are  reasonable  and  fair,  and  the  pro- 
visions for  future  management  of  the  terri- 
tory just. 

The  LeglBlatore  of  this  state  has  never 
given  to  the  conatltutlonal  provision,  here 
Invoked,  the  restrictive  meaning  contended 
for  by  the  appellant  On  the  contrary  it  has 
always  conferred  upon  the  courts  of  the  com- 
.monwealth  a  Jurisdiction  Involving  a  min- 
gling of  powers,  some  of  which  are  quite  as 
l^tslatlre  In  their  character  as  those  con- 
ferred by  the  act  under  consideration.  Many 
statutes  might  be  referred  to  showing  such 
Instances,  but  a  few  mly  need  be  mentioned 
as  illnstrative  of  others. 

For  years  in  this  state  tlie  power  to  levy 
taxes  was  conferred  upon  the  old  county 
courts.  Until  the  establishment  of  the  Cor- 
poration Commission,  the  Vii^nta  courts  liad 
tiie  power  to  grant  or  refuse  charters  of  pri- 
vate corporations,  flxlug  their  terms,  or 
amending  or  modifying  the  same,  possessing 
the  fullest  power  of  creation  as  well  as  limi- 
tation. For  years  In  this  stete  it  has  been 
to  the  Judicial  department  that  the  Lt^lsla- 
tnre  has  delegated  the  power  to  determine 
the  opening  or  closing  of  the  highways  in 
the  counties.  And  until  the  Oonstitutlmi  of 
1849-SO  the  Xjeglslature  exercised  the  power 
of  granting  divorces,  and  ottier  acte  of  a 
Judicial  character.  This  legislative  construc- 
tion of  the  Constitution  Is  entitled  te  no  In- 
considerable weight;  and  cannot  he  lightly 
set  aside.  Cooley  on  Const  Lim.  (4th  Ed.) 
pp.  SL-83;  Murray's  Lessee,  ebe.,  v.  Hoboltai, 
L.  &  I.  Co..  IS  How.  (U.  S.)  272-279,  15  L. 
Ed.  372;  United  Stetes  t.  Hill,  120  U.  9. 
160.  180^  7  Sup.  Ct  510,  30  L.  Bd.  627;  Day 
V.  Roberts,  lOL  Ta.  24a  43  8.  E.  382. 

This  court  has  recognized  with  approval 
this  l^slatlve  construction  of  the  Constitu- 
tion. If  there  Is  any  sovereign  power  uni- 
versally recognised  as  l^ldatlve  In  ite  char^ 
acter,  It  is  the  power  to  levy  taxes;  and  yet 
this  court  has  held  ttiat  the  General  Assem- 
bly had  power  to  confer  upon  the  county 
courts  authority  to  levy  texes  for  local  pur- 
poses. In  re  County  Levy,  5  Call,  130;  Har- 
rison Justices  V.  Holland,  3  Grat.  247;  Gllke- 
son  V.  Frederick  Justices,  13  Grat.  577.  583. 

In  the  case  of  Bull  et  al.  v.  Read  et  al.,  13 
Grat  78,  an  act  of  the  Legislature  which 
authorized  any  district  of  the  county  of  Ac- 
comack to  determine  by  a  majority  vote 
whether  It  would  accept  the  terms  of  the 
statute  for  the  establishment  of  free  schools 
was  attacked  as  unconstitutional  and  void, 
because  the  General  Assembly,  Instead  of  ex- 
ercising the  l^slatlre  power  exclusively 
vested  in  it  by  the  Constltntion  and  enacting 
the  law,  had  referred  it  to  a  vote  of  tlie 
people,  and  made  Its  existence  as  a  law  de- 
pend upon  the  vote  of  the  people^  The  stat- 
ute was  upheld,  the  court  saying,  that  "there 
was  a  plain  distinction  between  the  act  to 
be  done  by  the  voters  and  the  legislative 
function."  Citing,  among  other  cases.  Com- 


monwealth V.  Quarto"  Sessions,  8  Pa.  301. 
In  thta  Pennsylvania  case,  tbe  questimi  in- 
volved was  similar  to  that  la  tbe  case  at  bar. 
The  Supreme  Court  of  that  state,  on  page 
395,  says:  "But  the  erection  of  a  township 
or  the  erection  of  a  new  district  for  merely 
municipal  purposes  or  cmvenlence  In  tbe 
transaction  of  public  busIneSB  is  In  no  d^ree 
similar  to  tbe  exercise  of  the  lawmaking 
power.  *  •  •  Like  tbe  laying  out  of  a 
public  road  or  highways,  or  the  erection  of  a 
bridge.  It  may  require  ttie  exercise  of  Judg- 
ment and  skill,  but  there  Is  nothing  either 
In  tbe  positive  provisions  of  our  Constitution, 
or  the  genius  of  our  institutions,  which  pro- 
hlbite  the  action  of  other  than  legislative 
bodies.  *  *  *  So  toff,  tb»  courts,  acting 
through  conmiissloiKrs  axe  vested  wiQi  the 
right  to  erect  new  townships,  and  divide 
old  (mes.  No  one  baa  ever  doubted  the  oon- 
Btltutl(Mial  right  of  the  Legislature  to  av- 
thOTlze  the  exercise  of  both  these  Jurladic- 
tUma  by  tbe  courts,  because  It  tias  never  been 
Imagined  that  it  bore  any  resMnhlance  to  tbe 
power  of  enacting  laws." 

In  Ex  parte  Bassltt  90  Ta.  670,  10  8.  E. 
453,  section  97  of  the  Code  [Va.  Code  WOi. 
p.  60}  which  authorized  the  county  court  tu 
appoint  additional  Justices  to  the  number 
^KdQed  In  the  Constitution  whenever  tbe 
court  should  be  of  opinion  that  the  public 
service  required  a  greater  number  of  juatlces, 
was  assailed  as  an  unwarranted  delegation 
of  power  to  the  county  courts,  and  In  viola- 
tion of  tbe  second  article  of  the  Constitution, 
which  declares  that  "the  legislative,  executive 
and  Judiciary  departmente  stuiU  be  s^arate 
and  distinct  so  that  nether  exodse  Ibe  pow- 
en  properly  t^elonglng  to  elthw  of  the  oth- 
ers." The  Omistltutlon  provided  that  tbae 
^ould  be  elected  for  each  district  of  a  count? 
one  siuiwvtsor,  three  Justices  of  tbe  peace, 
one  omsteble,  and  <me  overseer  of  tbe  poor, 
wlM  should  lH>ld  their  req;»ectlve  offices  for  the 
term  of  two  years,  tlie  fourth  section  inwid- 
Ing  that  nothing  In  the  articles  should  he  omi- 
strued  as  prohibiting  tbe  General  Assembly 
from  providing  by  law  for  any  additional  of- 
ficers In  any  county.  Judge  Lewis,  deliw- 
Ing  the  opinion  of  the  court  says:  "The  Con- 
stitution, It  wUl  be  observed,  does  not  pre- 
scribe the  mann»  in  which  additional  <rf- 
ficers  sliall  be  i«wlded  for,  but  leaves  that 
to  tbe  dlsa*etlon  of  the  Legislature."  And 
further  says:  "There  is  here  no  delccatlon  of 
legislative  power,  but  the  county  courts  are 
merely  empowoed  to  de<dare  tbe  event,  so 
to  speak,  up<Hi  which  tbe  act  la  to  take  effect 
within  their  respective  countlea."  After  cit- 
ing Cooley  on  Oonst.  LIm.  119,  as  to  tbe 
power  of  tbe  Legislature  to  delegate  to  tbe 
voters  questions  involving  the  expediency  of 
changing  municipal  limits,  tbe  learned  Judge 
says:  "Tbe  same  principle  applies  to  the 
present  case,  for,  if  it  be  cmnpetent  tor  the 
Legislature  to  submit  a  matter  of  local  con- 
cern to  tbe  decision  of  the  voters  of  the  mu- 
nicipality, it  is  equally  competent  for  it  to 
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submit  a  similar  question  to  tbe  declskm  w 
appnral  of  the  county  eoorts." 

Tbere  baa  been  no  case  before  flits  court 
wbere  tbe  conatltntloDal  qoestloo  under  con- 
sideration arose  In  &  case  luTOlvlng  the  an- 
nexation of  additional  territory  to  a  dty. 
Many  sucb  cases  have  arisen,  however.  In 
our  Bister  states,  where  statutes  similar  to 
ours  have  been  upheld. 

In  City  of  Wahoo  v.  Diclilnson,  28  Neb. 
426,  86  N.  W.  818,  the  statute  involved  pro- 
vided for  filing  with  the  court  a  petition  set- 
ting forth  the  benefits  to  be  derived  and  a 
plat  of  the  territory  desired ;  It  provided  for 
a  trial,  and  declared  that,  If  the  court,  find 
the  auctions  of  the  petltltm  to  be  tme  and 
that  snch  territory  or  any  part  thereof  would 
receive  material  benefit  by  Its  annexation  to 
such  corporation,  or  that  justice  and  equity 
require  such  annexation  of  tbe  territory  or 
any  part  thereof,  a  decree  shall  be  entered 
accordingly.  In  holding  thla  act  valid  the 
Supreme  Oonrt  said,  on  page  480  of  28  Neb., 
page  Slff  of  36  N.  W.:  "We  do  not  under^ 
stand  tbe  statute^  bowerer.  as  clothing  the 
courts  with  poww  to  legislate  In  the  prem- 
ises; that  Is,  to  determine  In  the  first  tai< 
stance  what  territory  sbould  be  annexed. 
Thla  power  la  bestowed  iqxni  tbe  <Aty  oonncU. 
Tbe  evident  purpose  Is  to  protect  the  owners 
of  property  from  being  forcibly  brought  with- 
in the  corporation,  unless  one  of  two  facta 
are  made  to  appear:  First,  that  the  terri- 
tory, or  a  part  of  It,  will  receive  material 
boieflt  from  Ite  annexation  to  satb  corpora- 
tion; that  la.  If  all  the  torrltory  sought  to 
be  annexed  will  receive  material  benefits, 
then  a  decree  will  be  entered  accordingly; 
If  but  part  reo^ves  mat^al  ben^t,  then  a 
decree  will  be  entered  only  for  such  part 
Second,  where  justice  and  equity  require 
socb  annexation  of  said  torltray,  or  a  part 
thereof,  then  a  decree  wUl  be  entered  ac- 
cording to  tbe  facts  found.  The  determina- 
tion of  these  qnestloais  Is  a  Judicial  act,  and 
tbe  courts  are  duly  empowered  and  tbe  ques- 
tion is  pntper  for  the  courts  to  consider." 
Tbe  act  Involved  In  tbla  case  was  a  general 
law,  the  Constitution  of  Nebrsska  iwohlbit- 
Ing  special  legislation  as  applied  to  any  par- 
ttenlar  municipal  corporation. 

It  woidd  unnecessarily  prolong  thla  opinion 
to  quote  at  length  from  many  other  cases 
vhlch  are  quite  as  i>ertinent  as  the  Nebraska 
cose.  See  Forsytbe  v.  City  of  Hammond, 
142  Ind.  600.  40  N.  B.  267.  41  N.  E.  950.  30 
L.  B.  A.  S76;  Id.  (a  O.)  68  Fed.  774;  Paul 
T.  Town  of  Walkerton,  160  Ind.  666,  60  N. 
E.  725;  Kelly  v.  Meeks,  87  Mo.  306;  City  of 
Burlington  v.  Leebrlck,  48  Iowa,  262;  Gal- 
lon V.  Junction  City,  43  Kan.  027,  23  Pac. 
662,  7  L.  R.  A.  736;  City  of  Jackson  v.  Whit- 
ing, 84  MIsa.  163,  86  South.  611;  Foreman 
T.  Town  of  Marianne,  43  Ark.  SSA;  People 
T.  Fleming.  10  Colo.  663.  557.  16  Pac.  288; 
Morton  v.  Woodford,  99  Ky.  867,  86  &  W. 
1112. 

Many  authorities  are  dted  1^  the  learned 
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counsel  for  the  appellant  In  support  of  the 
contention  that  the  act  In  question  Is  In- 
valid. In  most.  If  not  all,  of  these  cases, 
there  was  no  c<mstltutlonaI  provision  requir- 
ing a  general  law  providing  for  the  extension 
of  corporate  limits,  and  most  of  them  refer 
to  the  original  Incorporation  of  cities  and 
towns.  There  Is  undoubtedly  some  conflict  In 
the  authorities.  This  conflict  seems,  bow- 
ever,  to  arise  out  of  the  differences  In  the 
terms  and  conditions  of  the  several  statutes, 
the  scope  and  purpose  of  each,  and  tbe  Ju- 
dicial view  as  to  the  character  of  tbe  ques- 
tions relegated  to  the  courts  In  each  case. 

In  the  case  at  bar,  the  manifest  purpose 
of  the  act  was  to  make  tbe  mattw  of  en- 
larging tbe  c<Hi;)orate  Ilmlte  of  a  cl^  or  town 
a  case  to  be  tried  lu  court  It  Is,  In  tbe 
highest  sense,  litigation.  Those  In  favor  of 
tbe  extension  and  those  opposed  to  It  each 
have  rights  that  should  be  considered  and 
respected.  The  act  prescribed  a  method  of 
proceeding  by  which  all  the  parties  ccm- 
cemed  are  brot«ht  before  a  court  of  oun- 
petent  jurisdiction,  which.  It  declares,  "shall 
bear  the  case  up(n  evidence  Introduced  In 
tbe  manner  In  which  evidence  Is  Introduced 
In  common-law  cases."  ^le  policy  of  an- 
nexation as  a  public  necessity  was  deter- 
mined by  the  Legislature  when  It  enacted 
this  stotnte  providing  for  its  accompUsbmrait 
when  certain  conditions  were  shown  to  ex- 
ist The  court  Is  called  upon  by  the  stotute 
to  express  no  opinion  as  to  Its  wlsdtmi  as  a 
matter  of  public  policy.  It  has  only  to  de- 
termine, upon  tbe  evidence  adduced  the 
rights  of  tbe  opposing  parties  In  Uie  par- 
ticular case  before  It;  whether,  upon  the 
facts  and  drcnmatancw  eatabltahed  by  the 
evidence,  tbe  city  Is  entitied  to  any  extoi- 
slon  at  all,  and,  If  any,  how  much,  and  the 
terms  and  conditions  upon  which  such  extm- 
tfm  shall  be  granted.  The  power  that  Is 
devolved  upon  the  court  by  this  statute  Is 
not  an  authority  to  make  laws,  and  Is  no 
greater  power  than  that  whldi,  In  the  evolu- 
tion of  law,  Bocle^  has  fonnd  It  neceasary  to 
relate  to  the  courts  tai  many  other  In- 
stances, and  thwe  Is  as  Uttie  danger  of  such 
power  being  abused  In  this  instance  as  In 
any  other. 

These  considerations  lead  us  to  the  con- 
clusion that  the  act  here  called  In  question, 
so  far  as  Ita  validity  is  Involved  in  this  ap- 
peal, Is  not  Invalid  because  In  conflict  with 
the  constitutional  provision  relating  to  the 
separation  of  the  powers  of  government. 

We  are  further  of  (pinion  tiiat  the  objec- 
tion to  the  ordinance  Is  untenable.  The  ordi- 
nance ot  tbe  city  of  Richmond,  which  is  tin 
foundation  of  this  proceeding,  substantially 
compiles  with  the  statute,  and  sete  forth  the 
case  of  the  dty  wIUi  as  much  fnllness  and 
detail  as  wss  practicable  under  the  drcum- 
stances. 

The  ord»  aniealed  from  iwovldee  that  the 
annexation  therein  determined  upon  shall 
take  effect  the  day  of  Ite  entry,  February 
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17,  1906.  The  suspension  of  ttaat  order  dur- 
ing the  pendency  of  tbls  appeal  makes  It 
necessary,  In  order  to  avoid  confusion,  to 
change  the  time  at  which  the  annexation 
shall  take  effect  It  will,  therefore,  be  pro- 
Tided  by  this  court  that  the  annexation  shall 
take  effect  from  the  date  of  Its  final  order. 
Subject  to  this  modlflcatlan,  the  Judgment  of 
the  drcolt  court  must  be  affirmed. 

BUCHANAN,  J.  (dissenting).  I  am  un- 
able to  concur  In  the  opinion  of  the  court. 
The  act  of  the  Legislature,  whose  validll?  la 
attacked  In  this  case,  confers  upon  the 
courts  the  power  to  ascertain  and  deter- 
mine the  necessity  for,  or  expedlenccy  of, 
extending  the  corporate  limits  of  cities  and 
towns.  That  power,  it  was  held  by  this 
court  In  Wade  v.  City  of  Richmond,  18  Grat. 

was  a  purely  leglslatlre  power  or  func- 
tion, and  that  decision  is  in  accord  with  the 
great  weight  of  authority. 

Section  5,  art  1,  of  the  Constitution,  de- 
clares [Va.  Code  1004,  p.  cdi)  "that  the 
leglslatlre,  executlTe,  and  judicial  d^art- 
mentB  of  the  state  should  be  separate." 
Article  3  of  the  Constitution  provides  [Va. 
Code  1904,  p.  ecxvil]  that  "eaccept  as  herein- 
after provided,  the  legislative,  executive,  and 
Judicial  departments  shall  be  separate  and 
distinct,  BO  that  nrither  exercise  the  powers 
properly  belonging  to  either  of  the  others, 
nor  any  person  exercise  the  power  of  more 
than  one  of  them  at  the  same  time," 

The  Constitution  does  provide  In  certain 
cases  for  the  exercise  of  the  power  of  more 
than  one  of  the  departments  of  government 
by  the  same  person  or  tribunal,  notably  in 
the  case  of  the  State  Corporation  Commis- 
sion. But  it  contains  no  provision  which 
confffls  upon,  or  authorizes  the  Legislature 
to  delegate  to,  the  courts  the  legislative 
power  or  function  of  ascertaining  and  de- 
termining the  necessity  for  or  the  expediency 
of  extending  the  corporate  limits  of  cities 
and  towns.  This  being  so.  It  seems  clear  to 
nie  that  the  act  In  question  is  in  plain  viola- 
tion of  the  Constitution,  and,  for  that  reason, 
the  Judgment  complained  of-  ahould  be  re- 
versed. 


PARE  LAND  &  IMF.  CO.  v.  LANB. 
(Supreme  Court  of  A|i^^Is  of  Virginia.  Dec  6, 

1.  pBOCESa— AlCBNDINO  BeTTCBN  ON  SUHUONB. 

Refusal  of  amendment  of  the  return  on  a 
BummonB,  after  it  had  been  filed  and  so  had 
become  a  matter  of  record,  to  show  that  the 

officer,  when  delivering  a  copy  to  defendant's 
wife,  explained  its  purport  to  her,  cannot  be 
disturbed,  she  having  testified  that  he  did  not 
explain  it  to  her,  and  he,  while  testifying  posi- 
tively that  he  did  explain  it,  having  on  cross- 
examination  stated  that  to  the  best  of  his  recol- 
locdon  he  did  so,  and  admitted  that  a  few  days 
before  he  made  an  affidavit  in  which  he  stated 
that  he  did  not  remember  whether  he  did  or 
not 


2.  Same— Effict  of  Recexvuio  Summons. 

There  having  been  no  pwBonal  service  of 
the  sommcmst  and  the  substituted  aervice  not 
having  been  good,  because  the  officer,  when  de- 
livering a  copy  to  defendant's  wife,  did  not  ex- 
plain its  purport  to  her,  jurisdiction  of  defend- 
ant was  not  obtained  because  of  his-  receiving 
the  copy  fran  his  wife  in  time  to  have  made 
dtfense,  thou^  after  the  retocn  day. 

3.  Same— AzjAB  Summons. 

An  alias  summons,  Issued  against  defend- 
ant after  the  court  had  set  aside  the  default 
decree  against  him  because  the  original  process 
was  not  served  so  as  to  bring  him  into  court 
was  properly  quashed,  the  cause  having  been 
stricken  fr<Hn  the  docket  before  the  alias  sum- 
mons issued,  and  not  having  beea  reinstated. 

[Ed.  Note. — For  cases  in  point  see  Gmt 
vol.  40,  Procws.  fi  42.j 

4.  Sahx. 

The  court  when  setting  aside  the  defeult 
decree,  because  the  original  process  was  not 
served  so  as  to  bring  defenaant  into  court, 
should  lutve  set  aside  the  prior  decree  striking 
tile  case  from  the  docket,  which  would  have 
given  plaintiff  the  right  to  have  saed  oat  an 
alias  BDmmons,  and  to  have  proceeded  with  thi- 
snit 

i^peal  from  Corporation  Court  of  Roa- 
noke. 

Suit  by  the  PaA  Land  ft  Improvement 
Company  against  H.  L.  Lane.  From  the  de- 
cree plaintiff  appeals.  Amended  and  af- 
firmed. 

Scott  and  Altizer  &  Watts,  tor  appellant 

C  W.  Allen,  for  appellee. 

BUCHANAN,  J.  The  first  error  assigned 
Is  to  the  refusal  of  the  court  to  pwmlt  the 
return  upon  the  original  summons  against 
the  appellee  to  be  amended  npon  the  appel- 
lant's motion. 

When  the  summons  was  returned  aitd 
filed,  the  return  on  tt  became  a  matter  of 
record,  and  could  not  be  amended  wlttunt 
permission  of  the  court  Ctoolsby  t.  St  John, 
25  Grat  14ti,  160;  4  Minor.  Inst  987;  Stotx  t. 
OoUins  &  Co.,  83  Va.  423.  2  S.  B.  737;  Free- 
man on  Executions,  g  368.  This  penniaslon  Is 
usually  granted  npon  propue  application  made 
In  the  cause  in  wbich  the  writ  or  gammons 
isBoed.  Bnt  It  is  not  granted  as  a  matt» 
of  course,  but  wly  In  flie  fnrtberance  of  Jus- 
tice and  in  the  exercise  of  an  oillghtened  dis- 
cretion after  notice  to  the  opposite  party. 
Code  1904,  S  8401 ;  8  Freeman  on  Bxecntlons, 
S  358;  Shraandoah  Valley  B.  Oo.  t.  Asbby's 
Trustees.  86  Va.  232,  9  S.  B.  1003,  19  Am.  St 
Rep.  S0& 

The  object  of  the  amendment  of  a  record, 
as  Mr.  Freouan  says,  whetho:  made  by  tbe 
court  In  tbe  entries  on  Its  minutes,  Judg- 
ments, or  othw  proceedings,  or  by  the  sheriff 
In  the  history  of  bis  proceedli^  as  stated  In 
his  return,  is,  or  always  should  be,  to  ob- 
tain a  record  whldi  shall  speak  the  exact 
truth.  A  court  vlll  not  suffer  a  proposed 
ammdment  to  be  made  without  first  being 
satisfied  that  it  Is  true.  3  Freeman  on  Execu- 
tions, supra;  Bayley,  Petitioner.  132  Mass.  4r>7. 
The  court  therefore  properly  permitted  tbe 


Digitized  by  Google 


PARK  liAND  A  IMP.  CO.  r.  LANB. 


691 


partlea  to  Introduce  evidence  as  to  the  qnee- 
tiaa  wbetber  or  not,  trbm  the  d^nty  sherUt 
delivered  a  copy  of  the  saminons  to  the  wife 
of  tbe  appdleek  be  explained  Iti  purport  to 
Iier. 

Tbe  only  persona  who  appear  to  bare  been 
present  at  that  time  were  tbe  deputy  sheriff 
and  tbe  appellees  wife.  Tbe  offlcer,  In  bis 
examination  In  chief,  testified  posltlTely  that 
wlien  he  delivered  the  process  to  tbe  appel- 
lees wife,  he  did  e^>laln  Its  purport  to  her, 
hot,  on  bis  cross-examination,  be  stated  that 
to  the  best  of  bis  recollection  be  did  so,  but 
admitted  that  a  few  days  before  he  was  tes- 
tifying he  had  made  an  affidavit  in  which  be 
had  stated  that  be  did  not  recollect  whether 
he  had  or  not  Tbe  appellee's  wife  testified 
positively  that  the  officer  did  not  give  her  In- 
formation as  to  tbe  purport  of  tbe  summons, 
but  only  asked  ber  to  hand  It  to  her  husband 
when  he  returned  home.  Tbe  other  two  wit- 
nesses knew  nothing  as  to  what  took  place 
when  the  summons  was  delivered  except 
what  they  were  told.  The  sheriff  testified 
that  his  deputy  told  him  a  few  days  after  It 
was  delivered  that  he  had  explained  its  pur- 
port The  appellee,  on  the  other  hand,  testi- 
fied that  his  wife  told  him  when  she  gave 
him  the  process,  that  the  offlcer  did  not  tell 
her  what  the  paper  was,  but  only  asked  her 
to  hand  it  to  her  husband  when  he  returned 
homa 

If  ttiis  hearsay  evidence  was  admissible, 
and  it  Is  by  no  means  clear  that  It  was,  it  is 
of  little  Talu&  The  trial  court  saw  the  wit- 
nesses, their  manner  of  testifying,  and  their 
beailng.  The  number  of  witnesses  on  each 
side  were  the  same.  Their  evidence  was  in 
direct  omfllct  The  officer's  return  and  bis 
affidavit  to  some  extent  lessened  the  weight  of 
his  testimony,  and  tbe  court  might  very  prop- 
erly iiave  held  as  It  did,  that  It  was  not  satis- 
fied that  the  proposed  amendment  was  true, 
and  therefore  refused  to  permit  it  to  be  made. 
Indeed,  tbe  evideuce  was  of  such  a  character 
that  no  matter  which'  way  the  trial  court  de- 
cided the  question,  an  appellate  court  would 
not  feel  justified  In  reversing  Its  action. 

It  is  furtber  insisted  that  the  court  erred 
In  holding,  upon  the  facts  disclosed  upon  tbe 
motion  to  amend,  that  the  summons  had  not 
been  duly  served  on  the  appellee. 

There  were  two  ways  of  serving  process 
upon  the  appellee — one  by  personal  service 
and  the  other  by  substituted  or  constructive 
service.  Although  the  appellee  received  from 
his  wife  tbe  copy  of  the  summons  left  with 
ber  for  him,  a  few  days  afterwards  in  ample 
time  to  have  made  defense  to  the  suit,  and 
from  that  copy  actually  learned,  or  If  he  had 
read  it  carefully  might  have  learned,  its  con- 
tents, the  service  was  not  a  good  personal 
service.  Service  upon  the  wife  of  appellee 
was  not  service  upon  him.  It  was  not  served 
in  the  manner  required  by  taw  to  be  good 


personal  service,  and  besides  the  appellee  did 
not  receive  it  until  after  the  return  day. 
The  service  upon  appellee's  wife  was  a  sub- 
stituted serrlcfl^  and  no  proposition  of  law  Is 
better  settled  than  where  constmctlve  serv- 
ice of  process  U  allowed  In  lieu  of  personal 
service,  tbe  terms  of  tbe  statute  by  which  It 
Is  authorized  must  be  strictly  compiled  with, 
or  tbe  SKTlce  will  be  Invalid.  Staunton 
Buildinc  etc..  Co.  v.  Haden,  92  Va.  201,  205- 
209,  23  8.  B.  285,  and  authorities  cited. 

CrodcetTs  Adm'r  v.  Btter,  etc.,  105  Ta.  , 

M  S.  B.  864. 

The  last-named  decision  was  a  case  of  sub- 
stituted or  constructive  service.  A  copy  of 
tbe  process  was  banded  to  the  wife  of  the 
defendant,  but  the  return,  which  complied 
with  the  statute  In  all  other  respects,  failed 
to  show  that  she  was  at  ber  husband's  usual 
place  of  abode  when  she  received  tbe  sum- 
mons. It  was  held  that  tbe  service  was  in- 
valid and  that  the  judgmott  rendered  thereon 
by  default  was  void. 

This  giving  of  information  as  to  the  pur- 
port of  the  process  Is  a  material  requirement 
of  the  statute.  Vandiver  v.  Roberts,  4  W. 
Va.  493;  Tompkins  v.  Wlltberger,  56  III.  385, 
380. 

In  cases  of  substituted  service,  the  duty  of 
the  moving  party  is  fulfilled  if  he  compiles 
In  every  rrapect  with  the  law  which  pre- 
scribes that  mode  of  service.  Earle  v.  Mc- 
Veigh, 91  U.  S.  503,  23  L.  Ed.  308.  If  he  does 
not  strictly  comply  with  the  requirements  of 
the  statute,  the  service  Is  Insufficient,  al- 
though, as  a  matter  of  fact,  what  was  done 
may  have  beoi  a  better  method  of  giving  tbe 
defendant  notice  of  the  proceeding  against 
him  than  the  method  prescribed  by  law. 
The  statute  having  prescribed  what  is  neces- 
sary to  constitute  good  sulwtltuted  service, 
the  courts  cannot  dispense  with  any  of  its 
requirements  and  substitute  something  else 
in  place  of  it 

The  remaining  assignment  of  error  Is  to 
the  action  of  the  court  In  quashing  an  atlas 
summons  issued  against  the  appellee  upon 
the  original  bill,  after  the  court  had  set  aside 
the  decree  rendered  against  hira  by  default 

That  process  was  issued  by  the  clerk  after 
the  cause  had  been  stricken  from  the  docket, 
and  was  properly  quashed.  When  the  court 
set  aside  tbe  decree  against  the  appellee  be- 
cause the  original  process  had  not  been  served 
so  as  to  bring  him  before  the  court  it  ought 
to  have  set  aside  the  decree  striking  the  case 
from  the  docket  This  would  have  given  the 
appellant  the  right  to  have  sued  out  an  alias 
summons  against  the  appellee,  and  to  have 
proceeded  with  Its  suit  against  him.  Gools- 
by  V.  St  John,  25  Grat  146,  ICQ. 

We  are  of  opinion,  therefore,  to  amend  that 
decree  in  this  respect  and  afilrm,  with  costs 
to  tbe  appellee  as  the  party  substantially 
prevailing. 
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W1N0HB8TSB  &  S.  B.  CO.  et  al.  T.  COM- 
MONWEALTH. 

(SnpTMM  Court  (d  Appeals  of  Virginia.  Deb 

6i  1906.) 

1,  OONSTITUTIONAI.  LaW  —  DiBTBIBtfTION  OT 
GOVESHICENTAI.  POWERS — CORFOBATION  COU- 
laSSION. 

Bill  of  Bights.  S  6  [Va.  Code  1004,  p. 
cdx]  provides  that  "except  as  hereinafter  pro- 
vided, the  lu^lative,  ^ecutive,  and  judicial 
departments  oi  the  state  shall  Iw  separate  and 
distinct.  Const  art.  12,  fiS  156,  166  [Va.  Code 
1901,  pp.  eel,  cell],  and  the  laws  passed  in 
pursuance  thereof,  create  a  State  Corporation 
CommiBSion  for  the  control  of  corporationsj  par- 
ticularly public  service  corporations,  clothing  it 
with  limited  legiBlatlve,  judicial,  and  executive 
powers,  as  necessary  to  meet  the  exigencies  of 
the  situation.  Held,  that  the  exercise  of  such 
functions  by  the  Commission  is  not  in  violation 
of  the  Bill  of  Bights  or  any  requirement  of 
the  federal  Cuistitntion. 

pid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TtdTlO,  Oonstitatlonal  Law,  f  100.] 

2.  Saub— Equal  FBOTBcrioN  or  Laws. 

Const  art  12,  SS  165,  156  TVa.  Code  1001, 
pp.  ccl,  ccli],  and  laws  passed  in  pursuance 
thereof,  subjecting  all  tran^rtation  companies, 
in  the  matter  of  uidr  public  duttea  and  oiarseS) 
to  a  Corporation  Commissi  cm,  vested  with  lim- 
ited legislative,  judicial,  and  executive  powers, 
is  not  a  denial  of  the  equal  protection  of  law, 
though  other  iiersons  and  coiiKirations  have  ac- 
cess to  law  courts  without  such  extended  pow- 
ers, since  no  discrimination  is  exerdsed  as  to 
any  one  of  the  class  mentioned. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
ToL  10,  Constitutional  Law,  |t  700.  701.] 

8.  Saue— Dub  Pbocssb  of  Law, 

Const,  art.  12,  S$  155,  156  [Va.  Code  1901, 
pp.  cel.  ccli],  creating  a  Corporation  Commis- 
sion, clothing  It  as  necessary  to  meet  the  ex- 
igencies of  the  situation,  with  limited  legisla- 
tive and  executive  powerrs,  as  well  as  judicial 
power,  and  to  which  transportation  companies 
are  subjected  in  the  matter  of  their  public 
duties  and  cliarges,  requim  that  proceedings 
before  such  Commission  shall  he  "by  doe  pro- 
cess of  law."  Hie  companies  are  notilied  and 
summoned  to  appear  at  a  specified  time  and 
place  before  such  tribunal  to  show  cause  why 
proposed  action  should  not  be  given  effect  They 
are  permitted  to  be  represented  by  counsel  to 
examine  and  cross-examine  witnesses  to  pro- 
duce evidence,  and  to  be  heard  in  their  own  be- 
half on  all  matters,  and  a  right  of  appeal  is 
(Iven.  Held  not  a  dieprivatloii  of  property  with- 
out due  process  of  law. 

^  BAILBOADS— TBBHINI— C^KCEBS— LE8BEE8. 

A  railroad  company,  having  been  granted 
a  cliarter  to  build  Its  line  between  certain 
towns,  built  only  to  a  junction  near  one  of 
than.  After  a  lease  of  the  road,  with  the  con- 
sent of  the  company,  and  Its  lessee  and  practical 
owner,  the  charter  was  changed  by  releasing  the 
company  from  its  obligation  to  construct  its 
line  within  the  city,  provided  It  should  con- 
stroct  a  depot  at  a  certain  place  therein,  to 
which  trains  should  be  run  over  a  connecting 
line.  Act  Feb.  26,  1877,  Acts  1876-77,  p.  95, 
c.  110.  The  lessee  accepted  such  compromise 
by  building  the  depot,  and  for  many  years 
running  trains  there.  Held,  that  even  ]f  the 
original  company  hod  not  the  financial  ability 
to  pay  charges  afterwards  imposed  by  the  con- 
necting line,  or  construct  a  new  line  to  the 
depot  ita  lessee  and  practical  owner,  which  was 
abundantly  able  to  perform  the  duty,  was  bound 

to  do  BO. 

[Ed.  Note.— For  cases  in  point  see  CmU  Dig. 
voL  41.  Bailroads,  ||  423-420.] 


5.  Sahb. 

That  It  would  entail  a  financial  loss  to 
pay  the  charges  Imposed  by  the  connecting  line 
or  to  build  a  new  line  would  not  excuse  a  non- 
compliance with  the  duty  of  running  trains  to 
the  terminos.  imposed  by  the  acceptance  of  die 
charter  and  its  amwdment 

[Ed.  Note.— For  cases  in  point  see  GcoL  Dig, 
vol  41,  Railroads,  »  106,  113,  114.] 

6.  JUDOUENT— ConOLUSIVE  EFFECT— OBOUHD 

OF  JunaMBRT— Natuee  of  Pbocebdinos. 
Where  a  town  applied  for  mandamus  to 
compel  a  railroad  to  run  ita  trains  there,  and 
the  writ  was  refused  on  the  ground  that  the 
company  was  in  the  hands  of  a  receiver  of  the 
federal  coort  such  refusal  did  not  render  the 
matter  res  adjudlcata,  so  as  to  preclude  acdoa 
as  to  the  same  matter,  after  the  discharge  of 
the  receiver,  before  the  Corporatioa  Commis- 
sion. 

7.  Bah^boads  —  Oobpobahok  Oomuibsxon  — 

In  proceedings  before  tiie  Corporation 
Commi8si(m,  it  appeared  that  the  railroad  coni- 


  _  juilding 

point  provided  it  should  run  its  trains  in  over 
another  line.  Held,  that  the  connecting  line, 
not  made  a  party  to  the  proceedings  by  process 
or  notice,  was  not  subject  to  any  order  of 
the  Commission  as  to  the  running  of  the  trains 
over  its  line. 

8.  Same  — Ambndment  of  Chabteb— Qhokx 

OF  Methods. 

A  railroad  company,  having  accepted  a 
charter  to  build  between  two  stated  termini,  and 
having  failed  to  build  to  one  of  them,  an  amend- 
ment (Act  Feb.  26,  1877,  Acts  1876-77,  p.  9o. 
c.  110)  was  accepted,  authorizing  it  to  run  its 
trains  into  a  certain  depot  in  the  town  over  s 
orainecting  line.  Held,  that  the  company  could 
fnlfiU  its  duty  dther  by  running  to  such  depot 
over  the  other  line  or  by  constructing  its  own 
line  thereto. 

[Ed.  Note.— For  cases  in  point  see  Cent  Di^ 
vol  41,  Ballioads,  8S  106,  118,  114.] 

Appeal  from  State  Corporation  Oommla- 
slon. 

Proceedings  before  the  Corporation  Commla- 
8l«L  hy  the  town  of  Strasburg  to  compel  the 
Winchester  &  Strasburg  Railroad  Company 
and  Its  lessee  to  ran  trains  into  Strasburg. 
Prom  an  order  granting  such  relief,  the  com- 
panies appeaL  Reversed  and  ronanded. 

John  G.  Wilson  and  Bnmgardnor  &  Bom* 
gardnar,  for  appellants.  The  Attomer 
eral.  Barton  &  Boyd,  A.  a  Sttekley,  and  A. 
O.  Braxton,  for  the  Cominonwealtli. 

HARRISON,  J.  1*18  proceeding  was  In- 
Btitnted  by  the  town  of  Strad)arg  under  the 
provIalouB  of  section  166  (b)  and  section  lei 
of  the  Constitution  [Va.  Code  1904,  pp.  ceil, 
cclxl],  and  the  laws  passed  in  pursuance  there- 
of, to  compel  the  Winchester  &  Strasburg 
Railroad  Company  and  its  lessee,  the  Balti- 
more &  Ohio  Railroad  Company,  to  run  their 
trains  from  Strasburg  Junction,  a  distant^ 
of  about  one  mile,  into  the  town  of  Stras- 
burg. Prom  the  order  entered  In  the  prem- 
ises by  the  State  Corporation  Commlsskin. 
this  npiwal  has  been  taken  by  the  two  de- 
fendant railroad  companies. 

At  the  outset  of  our  consideration  of  the 
auestlons  ralaed  bj  the  petition  tor  appeal. 
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we  are  confronted  with  the  prcqmaltlon  tbat 
secUona  16S  and  156,  art  12,  of  the  Con- 
stltatloa  of  Virginia  [Ta.  Code  1901,  pp.  od. 
odl],  and  the  Btatntes  oiacted  In  pursuance 
tbezeof,  are  nnconstltatlonal  and  void;  and 
Uiat  the  State  CozporatUm  Commission,  there- 
to estabUsbedt  la  an  illegitimate  and  InTalld 
tribunal,  without  powu:  to  enter  the  order 
complained  of.  The  ground  urged  in  8Upp<Ht 
of  Hila  coDtentloa  la  that  ttie  Constitution 
and  laws  mratl(msd  cracentrate  In  the  body 
thereby  created  leglslatlT^  executive,  and 
Judicial  functions,  aiid  require  it  to  exercise 
the  powen  of  all  three  of  these  dq^artments 
of  goremment,  in  cmtraTentlon  of  sectlwi  5 
of  the  Virginia  Bill  of  Bights  IVa.  Code  1904, 
p.  odx],  which  provides  "that  the  l^lslatlve, 
executive  and  Judicial  departmoits  of  the 
state  should  be  seg^arate  and  distinct;"  and 
are  alao  In  violation  of  the  fourteenth  amend- 
mmt  to  the  Gmiatltutlon  of  Ae  United  States, 
for  the  reason  that  both  the  organic  law  and 
the  legislative  mactments  operate  to  deny  the 
equal  protection  of  the  laws  to  that  daas  of 
companies  and  corporations  over  which  the 
Commlaalou  Is  given  Jurisdiction,  and  to  de- 
prive those  companies  of  their  property  with- 
out due  process  of  law. 

This  court  has  recognized  the  validity  of 
the  State  Corporation  Conmiisslon  as  a  legal- 
ly constituted  tribunal  of  the  state,  clothed 
with  legislative.  Judicial,  and  executive  pow- 
ers. Atlantic  Ooast  Line  v.  Commonwealth, 
102  Va.  S99,  46  S.  E.  911 ;  Norfolk,  etc:,  Co. 
V.  Commonwealth,  lOS  Va.  294,  49  S.  B.  S9. 

In  the  ln»t-nained  case,  at  page  29&  of 
loe  Va..  page  41  of  49  S.  E..  It  is  said:  rrhe 
State  Oorporatlon  Commission,  created  by 
constitutional  authority.  Is  the  instrumental- 
ity through  which  the  state  exercises  Its 
governmental  power  for  the  regulation  and 
control  of  public  service  corporations.  For 
that  purpose  It  has  been  clothed  with  legis- 
lative, Judicial,  and  executive  powers." 

The  concentration  of  these  three  powers 
of  government  in  the  Corporation  Commis- 
sion is  not  in  contravention  of  the  Bill  of 
Rights.  Tbat  declaration  is  part  of  the  Con- 
atltutlon,  which  expressly  provides  that  "ex- 
c^t  as  hereinafter  provided,  the  legislative, 
executive,  and  Judiciary  departments  shall 
be  separate  and  distinct,"  thereby  recognizing 
the  well-«ccepted  view  that  the  administra- 
tion of  the  govemmmt  would  be  wholly  Im- 
practicable If  that  general  maxim  were  sMct- 
ly,  litmUly,  and  unyieldingly  aj^Hed  in  every 
possible  situation. 

The  federal  govonmut,  as  well  as  the 
state  government^  abounds  with  lUustra- 
tUnu  of  the  Intermingling  of  sudt  powws  In 
one  person  or  body.  The  British  Constltn- 
thm  fully  recognlzw  the  wisdom  otf  keying 
eeiwrate  these  three  great  departmeats  of  the 
goremment,  and  yet  It  furnishes  a  most  con- 
Vlcuous  illustration  of  the  fact  that  it  Is  im- 
poBsible  tOT  any  government  to  literally  ful- 
1111  the  terms  of  that  mazlm  without  any 


qualiflcatlon— tiie  House  of  Lords  Is  a  part 
of  both  the  legislative  and  of  the  Judicial 
branches  of  that  govemmcDt.  It  Is  undoubt- 
edly true  that  a  sound  and  wise  policy  should 
kecs>  these  great  departments  of  the  govern- 
ment as  separate  and  distinct  from  each  other 
as  practicable.  But  it  la  equally  true  that 
experience  has  shown  that  no  government 
oould  be  administered  where  an  absolute  and 
unqualified  adheroice  to  that  maxim  was 
enforced.  The  uidveraal  constmcUen  of  this 
maxim  in  practice  has  been  ttat  the  whole 
power  of  one  of  these  dcsuurtments  should 
not  be  a:erclsed  the  same  bands  vrhlch 
possess  the  whole  power  of  either  of  the  other 
d^wrtmoits,  but  that  either  d^rtment  may 
exercise  the  powers  of  another  to  a  Itanlted 
extoit  TTils  practical  construction  of  thci 
maxim  has  been  recognized  with  approval 
hy  the  Supreme  Court  of  the  United  Statea 

In  the  case  of  Calder  v.  Bull,  3  Dall.  (U. 
S.)  886,  1  L.  Ed.  648,  which  has  been  fre* 
quently  cited,  it  appeared  that  the  Legis- 
lature of  the  state  of  Connecticut  had  under- 
taken to  set  aside  the  Judgment  and  award  a 
new  trial  In  a  private  litigation  which  had 
been  concluded  in  tbe  courts  of  that  statfc 
This  action  of  the  Connecticut  Legislature 
was  attacked  In  the  Supreme  Court  of  the 
United  States,  and,  amongst  other  things,  it 
was  charged  to  be  Invalid  because  it  was  a 
legislative  Invasion  of  the  Judiciary  depart- 
ment of  government.  No  one  denied  that  this 
was  true,  but  the  court  held  that,  under  the 
Constitution  of  Connecticut,  the  Legislature 
could  perform  Judicial  functions,  and  that 
there  was  nothing  in  the  federal  Constitution 
with  which  such  a  state  of  affairs  conflicted ; 
that  the  Legislature  of  Connecticut  "acted 
in  a  double  capacity  as  a  house  of  legislation 
with  undefined  authority,  and  as  a  court  of 
Judicature  in  certain  exigencies."  Patterson, 
J.,  In  Calder  v.  Bull,  8  DalL  (U.  S.)  894-395, 
1  L.  Bd.  648.  In  pointing  out  that  this  com- 
bination of  Legislature  and  court  in  one 
body  was  not  in  violation  of  the  federal 
Constitution,  Iredell,  J.,  in  the  same  case, 
adverted  to  tbe  fact  that  the  House  of 
Lords  in  England  was  the  supreme  appellate 
court  of  that  country;  and  Gushing,  J., 
said  that  "although  the  act  <of  tbe  Connecti- 
cut Legislature)  Is  a  Judicial  act.  it  is  not 
touched  by  tbe  federal  Constitution." 

The  same  point  was  reiterated  by  the  Su- 
preme Court  in  Satterlee  v.  Matthewson,  2 
Pet  (U.  8.)  880,  413,  7  L.  Ed.  458,  In  which 
the  court  said:  "There  is  nothing  In  the 
Constitution  of  tlie  United  States  which  for^ 
bids  the  L^slatnre  of  a  state  to  exerciss 
Judicial  fmicUons.  *  •  *  It  may  safely 
be  affirmed  that  no  case  has  ever  been  dedd- 
ed  in  this  court  upon  a  writ  of  error  to  a 
state  court,  which  affords  tbe  slightest  coun- 
tmance  to  this  (Ejection." 

Tbe  doctrine  that  It  Is  competent  for  a 
state  to  unite  In  one  board  or  tribunal  some 
of  the  legislative,  executive,  and  Judicial 
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powers  of  the  gOTernment,  as  well  &■  the 
further  proposition,  that  when  a  state  does 
this,  It  Tlolates  no  piohlhltlon  of  tiie  fedwal 
Gonstltatlon,  and  that  any  socb  qnestlw  is 
one  for  tho  determination  of  the  state,  Its 
acttCHQ  In  Oie  matter  being  aco^ted  as  final, 
Is  well  supported  by  the  more  recent  case 
of  Drej-er  t.  Illinois,  187  U.  S.  71,  84,  23  Sup. 
Ct  28,  32  (47  L.  Ed.  79)  In  which  Mr.  Jus- 
tice Harlan,  delivering  the  unanimous  opin- 
ion of  the  court,  says:  "Whether  the  legis- 
lative, executive,  and  Judicial  powers  of  a 
state  shall  be  kept  altogether  distinct  and 
separate,  or  whether  persons  or  collections 
of  persons,  belonging  to  one  department,  may. 
In  respect  to  some  matters,  exert  powers 
which,  strictly  speaking,  pertain  to  another 
department  of  government,  Is  for  the  determi- 
nation of  the  state,  and  Its  determination  one 
way  or  the  other  cannot  be  an  element  In  the 
Inquiry  whether  the  due  process  of  law  pre- 
scribed by  the  fourteenth  amendment  has 
been  respected  by  the  state  or  Its  repre- 
sentatlves  when  dealing  with  matters  In- 
volving life  or  liberty.  'When  we  speak,' 
said  Story,  'of  a  separation  of  the  three 
great  departments  of  government,  and  main- 
tain that  that  separation  Is  Indispensable  to 
public  liberty,  we  are  to  understand  this 
maxim  In  a  limited  sense.  It  la  not  meant  to 
affirm  that  they  must  be  kept  wholly  and 
entirely  separate  and  distinct,  and  have  no 
common  link  or  dependence,  the  one  upon  tne 
other,  in  the  slightest  degree.  The  true 
meaning  is  that  the  whole  power  of  one  of 
these  d^artments  should  not  be  exercised 
by  the  same  hands  which  possess  the  whole 
power  of  either  of  the  other  departments; 
and  that  such  exercise  of  the  whole  would 
subvert  the  principles  of  a  free  Constitution.' 
Story's  Const.  (5th  Bd.)  393.  Again:  'In- 
deed, there  Is  not  a  single  Constitution  of  any 
stnte  In  the  Union  which  does  not  prnptically 
embrace  some  acknowledgment  of  the  maxim, 
and  at  the  same  time  some  admixture  of 
powers  constituting  an  exception  to  it' 
Story's  Const  (0th  Ed.)  SOS."  See.  also, 
Reetz  T.  Michigan,  188  V.  8.  506,  23  Sup.  Ct 
890,  47  li.  Ed.  568;  Lleberman  v.  Von  De 
Carr,  199  n.  8.  662,  26  Siq>.  Ot  144,  60  L.  Ed. 
800. 

A  farther  ground  of  objectkm  urged  to  sec- 
tions 106  and  156  of  the  Virginia  Constitu- 
tion, and  the  laws  passed  In  pursuance 
tiipreof.  Iff.  that  In  so  far  as  the  Constitution 
and  laws  of  Virginia  subject  the  companies 
maitl<med  In  those  secUoiu,  In  the  matter 
of  tbelr  public  duties  and  charges,  to  the 
control  of  a  commission  clothed  with  legis- 
lative, execntlTe,  and  Judicial  functions,  and 
6my  to  tb«n  access  to  the  law  conrts  ot  the 
state,  which  are  not  clothed  vlttt  "leglslattve, 
executive,  and  Judicial  functton^"  such  as 
every  other  person,  private  or  coxiwrate,  has 
access  to,  said  Constitution  and  acts  make 
a  discrimination  against  such  companies  and 
deny  to  them  the  equal  protection  of  the 


lawa,  and  deprive  them  of  their  pn^erty 
without  dne  process  at  law. 

There  Is  no  denial  of  the  equal  protection 
of  the  laws  wl^  all  persons  In  like  oondi- 
'  tlon  and  under  like  circumstanoes  are  treated 
In  the  same  way,  made  liable  to  tte  Bame 
regulations,  and  subjected  to  the  same  pen- 
alties for  failure  to  comply  with  the  Jnat 
requirements  of  such  regulations.  Tina  Juris- 
diction complained  of  applies  alike  to  all 
companies  and  persons  engaged  In  the  busi- 
ness of  trans{)ortattont  and  there  is  no  dls- 
crlmlnatlcm  against  any  railroad  or  otber 
transportation  company,  or  In  favor  of  any 
person,  who  engages  In  ttie  business  of  a  com- 
mon carrtfa*.  All  stand  allke^  and  are  dealt 
>wlth  alike.  'tb»  Supreme  Oonrt  of  tlie 
United  States  has,  in  many  cases;  held  tbat 
the  fonrtemth  amaidment  does  not  Impair 
the  right  of  the  states  to  classify  any  subjects 
with  which  ttielr  laws  deal,  provided  mly 
that  tite  clas^flcation  Is  a  reasonable  and 
not  a  mere  arbitrary  one,  without  any  rea- 
son to  Bui^rt  it 

In  Barbier  v.  Connolly,  113  U.  8.  32,  6  Sup. 
Ct  360,  28  L.  Ed.  923,  it  Is  said:  "aass 
legislation,  discriminating  against  some  and 
favoring  others,  is  prohibited,  but  l^slation 
which,  in  carrying  ont  a  public  purpose,  Is 
limited  ha  its  application,  if,  within  the 
sphere  of  Its  action.  It  affects  alike  all  per- 
sons similarly  altoated,  is  not  within  the 
amendment" 

In  Missouri  Ry.  Co.  v.  Mackey,  127  U.  S. 
209,  8  Sup.  Ct.  1163,  32  L.  Ed.  107,  it  Is  said: 
"The  objection  that  the  law  de- 
prives the  railroad  companies  of  the  equal 
protection  of  the  laws,  is  even  less  triable 
than  the  one  considered.  It  se^s  to  rest 
upon  the  theory  that  the  legislation  which  is 
special  In  Its  character  Is  necessarily  within 
the  constItutl<»ial  Inhibition,  bnt  nothing  can 
be  further  from  the  fact  The  greater  part 
of  our  leglslatlm  is  special,  either  in  the  61)- 
Ject  sought  to  be  attained  by  It  or  In  tbe  ex- 
tent of  its  application  •  «  •  sndi  legis- 
lation does  not  Infringe  upon  tbe  claose  of 
the  fourteeith  amendment  requiring  equal 
protection  of  the  laws  because  it  Is  fecial 
in  Ita  character.  •  *  •  Whai  legislation 
applies  to  particular  bodies  or  associations. 
Imposing  upon  them  additional  liabilities.  It 
is  not  op^  to  the  objection  that  it  denies  to 
them  the  equal  protection  of  the  laws.  If  all 
persons  brought  under  Its  lnflu«ioe  are  treat- 
ed alike  under  tbe  same  ccmdltlons."  See. 
also.  Kentucky  By.  Tax  Cases.  115  H.  8.  822. 
6  8np.  Ct  67,  20  li.  Bd.  414;  Pac.  Ex.  Co.  v. 
Selbert,  142  U.  8.  830.  12  Sup.  Ct.  2S0.  35 
L.  Ed.  1035;  Magoun  v.  111.  Trust  ft  Sav. 
Bk.,  170  n.  S.  288,  18  Sup.  Ct  594,  42  1^  Bd. 
1067;  Tlnsley  r.  Anderson,  171  U.  &  lOS.  13 
Sup.  Ct  805.  43  U  Bd.  91;  Orient  etc.  Oo. 
T.  Dagga,  172  v.  8.  557.  19  Bup.  Ct  281,  43 
Jj.  Ed.  562;  Field  V.  Barber  Asphalt  Oo^  194 
U.  a  621«  24  Sup^  Ot  784,  48  L.  Bd.  U48. 

In  the  last  cue  cited,  tbe  doctrine  an- 
nounced In  many  oQer  cases  la  reiterated  In 


Digitized  by  Google 


Va.) 


WINCHESTER  ft  S.  a  CO.  t.  COMMONWEALTH. 


695 


tlKse  words:  **It  Is  not  tbe  purpose  of  the 
foorteenth  amendment,  as  has  freqaently 
beem  held*  to  prerent  tbe  states  from  dassl^- 
tnf  the  snbJectB  of  legislation  and  making 
different  regulatlcms  as  to  the  pn^rty  of  dif- 
ferent IndlTldnals  differently  situated.  The 
proTlston  of  the  federal  dmstltatlon  Is  satis- 
fled  if  all  persons  similarly  situated  are 
treated  alike  In  prlrll^eB  conferred,  or  11a- 
bllltles  imposed." 

That  the  appellants  are  not  deprived  of 
their  property  without  due  process  of  law  is 
clear  from  what  has  been  already  said,  and 
the  aathorltteg  cited. 

In  Iowa,  etc.,  Co.  t.  Iowa,  160  U.  S.  393, 
16  Sup.  Ct  34S,  40  L.  Ed.  467,  it  is  said 
that  "It  Is  clear  that  tbe  fourteenth  amend- 
ment In  no  way  undertakes  to  control  tbe 
power  of  a  state  to  determine  by  what  pro- 
cess l^al  rights  may  be  asserted  or  legal 
obligations  be  enforced,  provided  tbe  method 
of  procedure  adopted  tor  these  purposes  gives 
reasonable  notice  and  affords  fair  opportnn- 
ity  to  be  heard  before  the  Issues  are  decided." 

Tbe  constitutional  provision,  creating  the 
Corporation  Gqmmlsalcm,  expressly  directs 
and  requires  that  the  proceedlogs  before  It 
shall  be  by  "due  process  of  law."  Under 
that  proceeding,  the  railroad  companies  are 
duly  notified  and  summoned  to  appear  at  a 
specified  time  and  place  before  an  Impartial 
tribunal  provided  by  law  to  hear  and  deter- 
mine the  matter  In  dispute,  and  show  cause, 
if  any  they  can,  why  a  suggested  or  pro- 
posed actioD  should  not  be  given  effect.  At 
such  hearing  tbe  railroads  are  allowed,  as  a 
matter  of  right,  to  be  represented  by  coun- 
sel, to  gamine  and  cross-ra:amine  witnesses, 
to  produce  any  and  all  I^al  evidence  in 
their  behalf,  and  to  be  fully  heard  In  their 
own  behalf  on  all  matters  of  law  or  tact 
which  they  may  desire  to  allege  or  put  for* 
ward  in  their  own  defense.  And  all  this 
before  any  decision  or  action  adverse  to  their 
interests  can  be  rendered.  It  has  been  held 
that  the  right  of  appeal  Is  not  an  essential 
element  in  "due  process  of  law."  Reets  v. 
Michigan.  188  U.  S.  008,  23  Sup.  Ot  390,  47 
U  Bd.  663.  Out  of  abundant  caution,  how- 
ever, the  constitutional  provlslcm,  authorizing 
this  proceeding,  also  authorized  an  appeal 
by  the  railroads  from  any  decision  of  tbe 
Commission  In  such  proceedings  with  which 
the  railroads  may  be  dlssatlBfled.  And 
whereas,  In  almost  every  other  case  involving 
the  rights  of  Individuals,  the  right  of  appeal 
Is  addressed  to  the  sound  discretion  of  the 
appellate  court,  yet  In  this  case  the  appeal 
is  given  to  railroads  absolutely,  as  of  right; 
and  whereas,  In  most  appeals  involving  tbe 
rights  of  individuals,  there  la  a  Jurisdiction- 
al amotmt  limit,  yet  in  this  case  the  rail- 
roads are  given  an  appeal  without  limit 
as  to  the  amount  Involved.  It  Is  difficult 
to  conceive  of  more  complete  provision  for 
"due  process  of  law"  than  is  secured  to  the 
parties  concwned  by  tiiese  proceedings. 

That  the  state  has  the  inlmeiit  power  of 


regulating  and  controlling  public  service  cor- 
poratlcKis  operating  within  her  borders  and 
of  prescribing  tbe  facUItleB  and  coaveaitences 
which  shall  be  (unilsbed  by  th«n.  Is  no 
iMiger  an  open  question  In  this  conntry.  Tlie 
Just  legnlatlfm  and  control  of  such  com- 
panies has  beoi  a  difficult  problem  for  many 
years.  The  Vlts^nta  State  Gorporatim  Com- 
mission, as  created  and  defined  by  article  12  of 
the  Constitution,  was  devised  as  a  solution  of 
that  problem.  Tbe  exigencies  of  the  situation 
made  It  necessary  that  tbe  Commission  should 
be  clothed,  to  some  extent,  with  legislative, 
executive  and  judicial  functions,  and  In 
view  of  what  has  been  said,  and  In  the  light 
of  the  authorities  cited,  we  are  of  opinion 
that  tbe  sections  of  the  state  Constitution, 
and  the  statutes  enacted  in  effectuaticm  there- 
of, from  which  the  State  Corporation  Com- 
mission derives  Its  existence  and  Its  powers, 
violate  no  provision  of  the  federal  Constl- 
tutl<m,  and  are  In  conflict  with  no  principle 
essential  to  tbe  preservation  of  liberty.  It 
follows,  therefore,  that  the  State  Oorporatlon 
Commlsslw  Is  a  legitimate  and  valid  tri- 
bunal, with  full  power  to  determine  the  sub- 
ject matter  of  controversy  presented  by  this 
proceeding. 

We  are  further  of  opinion  that  the  Cor- 
poration Commission  did  not  err  in  disre- 
garding tbe  objection  urged  by  the  appellants 
to  the  sufficiency  ol  the  petition  filed  as  the 
foundation  of  this  proceeding  by  the  town 
of  Strasbnrg.  The  petition  was  quite  suffi- 
cient to  Inform  appellants  of  tbe  grievance 
complained  of  and  the  remedy  asked  for. 
Tbe  elaborate  and  comprehensive  answer  fil- 
ed by  the  appellants  shows  conclusively  that 
they  were  fully  Informed  as  to  tbe  case  they 
were  to  meet  and  defend. 

The  power  and  authority  of  the  Corpora- 
ti(Kt  Commission  being  eatabllBhed,  we  come 
now  to  consider  Its  action  with  respect  to  the 
subject-matto:  of  this  controversy. 

It  antears  fiK»n  tbe  record  that  in  April, 
1867,  tbe  Wlndieater  &  Strasburg  Railroad 
Company  was  granted,  by  the  Virginia  Leg- 
islature^ a  charter  to  build  a  railroad  from 
tbe  town  ct  Winchester,  In  Frederic  coonty. 
to  tiie  town  of  Strasbnrg,  In  the  connty  of 
ShenandoalL  Tbe  road  was  not  built  as  con- 
templated  by  the  charter,  but  was  construct- 
ed so  aa  to  pass  about  one  mile  west  of  ttie 
town  (tf  Strasbnrg  when  It  formed  a  June* 
tlon  with  tbe  Manassas  Oap  Railroad.  In 
July,  1870,  tb»  Baltimore  A  OUo  Railroad 
Company  leased  the  Wbudiester  ft  Strasbnrg 
Railroad,  and  fmn  that  time  until  now  baa 
controlled  and  operated  tbe  same  under  suc- 
cessive contracts  of  lease,  by  the  terms  of 
which  it  bound  Itself  to  nmform  in  all  re- 
spects  to  tbe  legal  obligations  of  Its  lessor. 
The  Winchester  &  Strasburg  road  not  hav- 
ing been  completed,  as  contemplated  by  its 
charter,  to  the  town  of  Strasbui^,  the  mot- 
ter  was  brought  to  tbe  attwition  of  the  Leg- 
islature, and  by  an  act  approved  Ternary 
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26.  1877.  Acta  1876-77.  p.  95,  &  UO.  tiw  orig- 
inal charter  granted  In  1867  was  modified 
with  respect  to  aniqtlettaig  the  road  to  the 
town  of  Straaburg  apm  certain  terms  and 
condltlona  set  forth  therein.  Tbla  act  re- 
cites the  charter  obligation  to  conatmct  the 
railroad  to  the  town  of  Strasbnrg;  Its  con- 
etmctlon  in  feet  to  a  point  on  Hie  Manassas 
Qap'  Ballroad,  near  the  town  of  Strasburg; 
and  that  by  means  of  the  nse  of  the  Man* 
assas  Gap  Railroad,  the  Winchester  &  Stras- 
borg  Railroad  Oompany  was  willing  to  mn. 
or  procnre  to  be  run  by  its  lessee  trains  to 
the  town  of  Strasburg  at  and  from  a  convot. 
loit  and  suitable  depot  to  be  erected  or  con- 
structed on  the  line  of  the  Manassas  Gap 
Railroad,  in  the  limits  of  the  town  of  Stras- 
burg, at  or  near  the  Caton  Crossing,  and  Is 
willing  to  treat  and  regard  said  depot,  when 
BO  erected  or  constructed,  as  a  regular  sta- 
tion on  Its  road  for  such  trains  as  are  ac- 
customed to  stop  at  stations  of  a  similar 
character  and  dignity  on  Its  own  road,  and, 
by  the  acceptance  of  the  provisions  of  this  act, 
signifies  its  assCTt  to  the  amendment  of  Its 
charter  as  therein  made  and  provided.  After 
these  recitals,  It  Is  enacted  that  the  Win- 
chester &  Strasburg  Ballroad  Company  Is 
released  from  the  obligation  of  the  charter 
to  further  construct  Its  road,  and  relieved  of 
all  penalties  or  forfeitures  for  any  failure 
to  so  construct  It  to  the  town  of  Strasburg 
or  to  further  comply  with  the  terms  of  Its 
charter  In  reference  thereto;  provided  "the 
said  company  shall  erect  or  construct,  keep, 
and  use  for  the  convenience  of  the  peoplp 
of  Strasburg  and  vicinity  the  depot  aforesaid, 
and  provided  further  that  upon  the  failure 
of  the  said  company  to  so  keep  snid  depot, 
the  provisions  of  this  act  shall  be  deemed  and 
held  to  be  null  and  void."  The  true  intent 
and  meaning  of  this  act  Is,  on  Its  face,  de- 
clared to  be  to  treat  and  regard  the  keeping 
of  the  depot  at  or  near  Oaton's  Grossing  In 
the  town  of  Strasbui^  os  a  full  compliance 
with  the  terms  of  the  charter  of  the  company 
with  refeiwce  to  the  town  of  Strasburg. 

The  record  shows  that  the  Baltimore  A 
Ohio  Ballroad  Company,  lessee,  Is  practically 
the  owner  of  the  Winchester  &  Strasburg 
BaUroad;  that  the  capital  stock  of  the  last- 
named  cmnpany  Is  6,000  shares,  of  whidi  tiie 
Baltimore  ft  Ohio  owns  5,680  shares;  tiiat 
tite  olBcera  of  the  two  companies  are  the 
same;  and  that  the  control  and  operation  of 
ttw  Winchester  &  Strasburg  Ballroad  has 
been  in  the  hands  of  Its  lessee,  the  Baltimore 
&  Ohio,  since  it  was  oonstmcted.  The  Bal- 
timore ft  Ohio  Railroad  Oompany  accepted 
the  terms  of  the  compromise  act  of  1877  by 
building  the  d^wt  in  the  town  of  Strasbni^ 
and  nmntng  its  trains  thereto  until  the  lat- 
ter part  of  tta  year  1886,  a  period  of  about 
IS  years.  About  that  lime  the  Baltimore  ft 
Ohio  Ballroad  OcHnpauy  ceased  to  ran  ite 
trains  to  that  stetlou,  and  has  since  failed 
to  comply  with  the  terms  of  the  act  of  1877, 


or  to  ctnnply  with  Uie  terms  <tf  fbe  mlg^nal 
charter  granted  In  1807,  whi^  obligated  the 
WIndiester  ft  Strasburg  Railroad  Company 
to  bnlld  Its  Une  to  the  town  of  StraAurg. 
The  conclusion  reached  by  the  Stete  Corpora- 
tion Commlssiim  was,  "that  under  all  the 
facts  and  clrcnmstancea  aiqiwaring  to  the 
Commlsston  in  this  proceeding,  it  necessarily 
follows  that  tlie  Wlndiester  ft  Straabocg 
Ballroad  Company  was,  and  is,  under  a  pub- 
lic obllgatitHi  to  the  state  of  Virginia  to  oper- 
ate Its  road  and  its  trains  as  a  contlnnom 
operatloo  Into  the  town  of  toasbuiv,  and  to 
the  depot  erected  by  It  in  said  town  in  ac* 
cordance  with  the  regulranoita  of  tbe  act 
referred  to;  that  the  Baltimore  ft  Ohio  Ball- 
road Oompany,  as  lessee,  under  the  terms  of 
the  lease  of  said  railroad  undertook  to  carry 
out  the  said  public  legal  obligation,  and  Is. 
therefore,  now  legally  bound  to  do  so." 

We  are  of  opinion  that  there  is  no  error 
In  this  conclusion.  It  is  unnecessary  to  de- 
cide whether  tbe  appellants  shall  run  their 
trains  to  the  Catou  Crossing  Depot  In  pur- 
suance of  their  obligation  to  do  so  under  the 
act  of  February,  1877,  or  In  pursuance  of 
their  original  charter  obligation  to  run  tbem 
to  the  town  of  Strasbui^.  It  Is  Immaterial 
to  tbe  citizens  of  Strasburg  which  of  these 
methods  Is  adopted.  In  any  aspect  of  the 
case,  appellants  are  ixiuud  to  run  their  trains 
to  the  town  of  Strasburg,  and  It  is  for  them 
to  adopt  the  means  of  properly  performing 
that  duty. 

It  Is  contended  that  the  Winchester  & 
Strasburg  Railroad  Company  has  not  tbe 
financial  ability  to  run  Ite  trains  to  the  town 
of  Strasbui^  In  either  of  tbe  two  ways  open 
to  It,  and  that  It  Is  therefore  Impossible  for 
It  to  obey  the  order  of  the  Commission. 

The  record  shows  that  this  company  re- 
ceives In  consideration  of  the  lease  of  Its 
road  to  the  Baltimore  &  Ohio  a  4  per  cent, 
annual  dividend  upon  Its  sto<^.  This  sum 
appropriated  to  the  discharge  of  its  public 
duty  would  seem  to  have  been  sufficient  in 
the  last  10  years,  during  which  it  has  failed 
to  perform  that  duty,  to  have  put  It  in  a 
position  to  run  its  trains  Into  tbe  town  of 
Strasburg.  But  be  that  as  it  may,  there  is 
no  suggestion  in  the  record  that  the  Balti- 
more ft  Ohio  Ballroad  Company  Is  not  finan- 
cially able  to  perform  tida  duty,  and  It  baa, 
aa  lessee,  undertaken  to  carry  out  and  per- 
form the  public  legal  obligations  of  the  Wln- 
chesto:  ft  Strasburg  Ballroad  Company,  and 
is  therefore  legally  bound  to  do  SOb 

It  Is  further  contended  that  tba  appellant 
C(Hnpanle8  can  no  longer  use  ttie  one  mile  of 
the  Manassas  Gap  Railroad  Company,  hne- 
tofore  used  by  them,  except  upon  terms  witti 
the  Southern  Ballway  Company,  tbe  present 
owner,  so  onerous  as  to  preclude  the  accept- 
ance of  tlie  same;  and  tibat  to  construct  tbeir 
own  line  for  tike  distence  of  <me  mile  to  tiie 
town  of  Strasburg  would  entell  a  km  in  riew 
of  any  business  that  would  molt  firem  an^ 
construction. 


Digitized  by  Google 


Va.) 


WINCHESTER  A  &  B.  Oa  t.  COMMONWEALTH. 


69T 


We  are  of  (q»InIon  Uut  there  was  no  error 
In  tbe  action  ol  tbe  Corporation  CommlsBion 
in  declining  to  admit  the  erldence  offered  In 
support  of  these  contentions.  These  compan- 
lea  Bought  and  accepted  the  obligation  Im- 
posed upon  them  hj  the  terms  of  tbe  act  of 
Febmarr,  1877,  and  they  cannot  now  be  per- 
mitted to  disregard  that  obligation  merely 
because  they  find  It  onerous  or  nnprofltabie. 
Nor  can  they  be  excused  from  their  cliarter 
obligation  to  complete  their  own  road,  if 
that  is  necessary  to  take  their  trains  to  the 
town  of  Btrasburg,  because  tbey  find  it  will 
cost  tbem  more  to  do  so  than  tte  resulting 
business  wolild  justify.  It  must  hare  been 
contemplated  when  the  charter  was  granted 
that  it  would  cost  something  to  build  this 
mile  of  road.  At  any  rate,  by  accepting  tbe 
charter,  appellants  obligated  themselves  to 
construct  It,  and  reiterated  and  acknowledged 
that  obligation  In  the  act  of  February,  1877. 
We  do  not  see  that  the  question  of  financial 
or  other  convenience  Is  InTolved  in  this  case. 
These  two  comfmnlea  are  carrying  on  their 
(Operations  In  violation  of  their  obiigatlon  to 
run  their  trains  to  the  town  of  Straaburg, 
and  the  sole  question  Is  whether  or  not  they 
are  to  be  permitted  to  continue  to  disregard 
tbls  plain  obligation  and  public  duly,  at  the 
expense  of  the  public  convenience  and  right. 

It  is  further  cont^ded  that  the  matter  in- 
volved In  this  proceeding  is  res  adjudlcata  by 
reason  of  the  action  of  this  court  In  the 
mandamus  proceeding  of  the  Town  of  Straa- 
burg V.  Wlnch^er  &  Strasburg  Railroad 
Company  and  Others,  reported  in  M  Va.  dl7, 
27  S.  E.  483. 

This  contention  cannot  be  sustained.  In 
1897  Uie  town  of  Straaburg  applied  to  this 
court  for  a  writ  of  mandamus  to  compel  the 
appellants  to  mal»  provision  for  running 
tbelr  trains  to  the  town  of  StraBbnrg.  Tbe 
writ  WM  dcsUed  because  tbe  eonrt  would  have 
been  powerless  to  mske  the  wrtt  effectual;  It 
beli^  a  fandamenta]  principle  In  the  law  of 
mandamus  not  to  grant  that  extraordinacy 
remedy  when  to  do  so  would  be  fmltless  and 
unavailing.  At  tbe  time  the  writ  was  asked 
for  tbe  Baltimore  ft  Ohio  Railroad  Company, 
and  all  the  railroads  leased  or  controlled  by 
it.  Including  the  Winctiester  ft  Strasburg 
Railroad,  were  In  the  bands  of  receivers  ap- 
pointed by  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Maryland.  The  es- 
tablished doctrine  of  both  the  state  and  fed- 
eral coorta  was  lecognlsed  and  followed  that 
the  recovers  oould  not  be  disturbed,  nor  their 
operation  of  the  Winchester  ft  Strasborg 
road  Interfered  wltb,  by  any  court  other 
than  that  which  ai^olnted  Uiem.  The  merits 
of  the  qoestlen  presented  by  ttie  petition  In 
that  case  were  not  touched,  and  nothing  was 
concluded  1^  tbe  action  of  tills  eonrt  in  re- 
tuiting  tbe  writ.  An  order,  denying  a  writ  of 
mandamus.  Is  not  such  a  Judgment  as  con-. 
eludes  farther  inquiry  as  to  tbe  grounds  on 
wbl<A  tbe  writ  Is  sooght  Booth  v.  Strip- 
pieman,  61  Tex.  878.  Tbe  refusal  to  grant  the 


writ  on  one  day  will  not  prevent  the  court 
from  granting  the  same  writ  on  another  day, 
If  the  ends  of  justice  require  It 

At  that  time  this  court  was  powerless  to 
enforce  any  relief,  and  therefore  granted 
none.  But  now  the  conditions  are  wholly 
different.  Not  only  Is  there  now  no  receiver 
and  no  other  court  In  control,  but  there  is  a 
tribunal,  since  established  by  the  Constitu- 
tion and  laws  of  the  stote,  with  exclusive- 
original  Jurisdiction  to  bear  and  determine 
such  controversies,  and  to  require  transporta- 
tion companies  to  pertorm  their  public  ob- 
ll^tlons  and  to  ccmiply  with  the  provisions 
of  tbelr  charters  and  the  laws  of  the  com- 
monwealth. 

We  are  of  opinion  that  the  town  of  Stras- 
burg had  the  right  to  apply  to  the  Corpora- 
tion Commission  for  relief  from  the  griev- 
ance It  complains  of,  notwlthstondlng  the- 
action  of  this  court  in  denying  to  It  the  writ 
of  mandamus  applied  for  in  1897. 

While  the  conclusion  reached  by  the  Cor^ 
poration  Commission,  that  the  ^pellanto  are 
bound  to  nm  their  trains  into  the  town  of 
Strasburg,  is,  as  we  have  seen,  free  from 
error,  the  form  of  the  order  Is  plainly  er- 
roneous. So  far  as  necessary  to  be  quoted,, 
the  form  of  the  order  Is  as  follows:  "That 
tbe  said  two  companies,  tbe  Winchester  & 
Strasburg  and  tbe  Baltimore  &  Ohio  Railroad 
Company  do,  on  or  before  the  1st  day  or 
Octol}er,  1906,  make  amngranento  and  put 
themsdves  In  condition  to  comply  with  the 
terms  of  tbe  act  of  F^ruary,  1877,  so  tbat  on 
and  after  that  date,  tbe  said  1st  day  of  Oc- 
toib&c,  1906,  tbey  shall  means  of  the  ub» 
of  tbe  track  of  the  Manassas  Gap  Railroad, 
said  track  being  now  controlled,  owned,  and' 
opM'ated  the  Southern  Railway,  run  or 
procure  to  be  run,  trains  on  reasonable 
schedules  to  said  town  of  Strasburg,  that 
Is  to  and  from  the  d^>ot  or  station  erected  as 
shown  in  the  evidence  within  the  limlto  of 
saUL  town  of  Straiibais  at  or  near  Caton 
OrosatDg." 

The  Southern  Railway  Company  had  not- 
been  served  with  ai^  process  or  notice,  ae 
required  by  law,  and  was  not  a  party  to  the- 
*proceeding.  Under  such  circumstances  It 
was  error  for  the  Commission  to  make  any 
order  affecting  the  rights  of  the  Southern 
Railway  Company. 

It  was  furtiier  wror  to  require  the  app^ 
lanto  to  adopt  the  mode  provided  by  the  ttct 
of  February,  1877,  as  a  means  of  readktng 
Strasburg  with  their  trains.  Ai^Uanta  have 
a  choice  of  two  methods  of  running  their 
trains  into  the  town  of  Strasburg,  that  pro- 
vided for  by  the  act  of  February,  1877,  and 
tbat  provided  for  by  the  original  charter  of 
1807.  The  order  should,  therefore,  have  re- 
quired the  appellants  to  run  their  trains  to 
the  depot  at  Gaton  Crossing  in  the  town  of 
Stiasburg,  wlthtu  a  given  time,  leaving  them 
to  determine  whidi  of  the  two  ways  men- 
tioned they  would  adopt  as  a  means  of 
complying  with  su^  order;  failure  to  per^ 
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form  which  would  subject  appellants  to  the 
penalties  provided  by  law  In  such  cases. 

For  these  reasons  the  order  complalued 
of  must  be  reversed,  and  the  case  remanded 
to  the  Corporation  Ck>Dunisslon  for  further 
proceedings  not  In  conflict  with  the  views 
herein  eTpresaad. 

KEITH,  P.  (concurring).  There  Is  one 
point  Involved  In  this  case  upon  which  I 
wish  to  state  my  position, 

I  do  not  doubt  that  it  was  competent  for 
the  state  to  create  a  CSommlsBlon  and  con- 
fer upon  It  executive,  legislative,  and  judicial 
functtons  without  trenching  upon  any  pro- 
vision of  the  Constltatlon  of  the  United 
States;  but  the  CJommission,  In  the  exer- 
cise of  those  powers,  must  acquire  jurisdic- 
tion over  the  parties  to  be  aCFected  by  Its 
action  by  due  process  of  law,  and  conform 
its  proceedings  to  the  law  of  the  land. 
When,  In  the  zeroise  of  its  legislative  func- 
tions, it  has  in  obedience  to  the  law  of  the 
state  summoned  persons,  natural  or  artificial, 
before  It  to  protect  their  rights,  it  has  done 
what  is  not  required  to  be  done  by  the 
fourteenth  amendment  to  the  United  States 
Constitution,  and  what  It  might  have  omitted 
to  do,  so  far  as  that  Instrument  Is  concerned; 
but  when  It  comes  to  enforce  Its  rules  and 
regulations  and  to  adjudge  the  penalties  for 
their  violation,  a  stage  has  been  reached  at 
which  the  fourteenth  amendment  throws  Its 
scgls  over  the  litigant,  who  must  be  sum- 
moned to  appear  and  permitted  to  defend 
In  accordance  with  the  law  of  the  land, 
and  this  right  to  be  summoned  to  answer 
fs  not  satisfied  by  the  antecedent  summons 
and  appearance  before  the  Commission  at  a 
time  when  the  adoption  of  the  rule  or  regula- 
tion was  under  consideration.  The  Commis* 
slon  may  exercise  legislative  and  Judicial 
functions,  but  cannot  confuse  and  blend  them 
In  one  procedure,  but  when  considering  the 
adoption  of  a  regulation  Is  In  the  exercise 
of  one  department  or  head  of  Its  authority, 
and,  when  passing  upon  the  violation  of  snch 
regulation,  le  exerdslng  a  wholly  separate 
function,  and  if  to  be  controlled  by  wholly 
different  considerations  in  order  to  meet  the' 
requirements  of  due  proceed  of  law  and  to 
adjudicate  rights  in  accordance  trltb  tbs 
law  of  tbe  land. 


BBNNinT  T.  COMMONWEALTH. 
<Snpreme  Court  of  ^^nds  of  Vlrgfnla.  Dec 

1.  JtTBT— Venibb  Facias— Sttpticieitot. 

Va.  Code  1904,  {  4018,  provides  that  the 
writ  of  venire  facias,  in  case  of  felony,  shall 
command  the  officer  to  summon  a  specified  nom- 
ber  of  persons  to  attend  the  court  wherein  ac- 
cased  Is  to  be  tried,  and  the  Jury  so  sninmoned 
may  be  used  for  the  trial  of  all  cases  which 
may  he  tried  at  that  term.  An  indictment 
agunst  accused  waa  pending  in  a  court  when 
a  venlra  facias  was  issaed  for  the  trial  of  a 


third  person  under  indictment  for  a  felony.  At 
the  time  of  the  issuance  of  the  writ  accused 
was  in  another  state  though  not  a  furtive;. 
Held,  that  be  could  not  complain  because  the 

{'ury  summoned  under  the  writ  wss  used  for 
lis  trial. 

2.  GBnanAi.  Ua-w  —  CoNnpnoAKOK  —  Dkiviaz. 
or  Affucation. 

Accused  was  forced  to  trial  in  the  absence 

of  a  material  witness  on  the  assurance  of  the 
court  that  the  witness  wonid  be  produced  be- 
fore the  evidence  closed.  After  all  the  witnese* 
es  had  been  examined  the  court  adjourned  the 
case  from  time  to  time  to  await  the  appearance 
ot  the  absent  witness  who  finally  appeared  and 
testified.  Held,  that  accused  was  not  prejudiced 
by  the  action  of  the  court. 

[Efd.  Note.— For  cases  in  point,  see  Cmt.  Dig. 
vol.  14,  Criminal  Law,  fi  1616.] 

3..SA1U;— Sepasatioh  of  Just. 

One  was  charged  with  an  offense  not  of 

such  a  character  as  to  make  It  necessary  to 
iieep  the  Jury  together.  The  court,  after  tlie 
examination  of  ail  the  witnesses  present,  ad- 
journed tiie  case  from  time  to  time  for  an 
absoit  witness.  SMne  of  the  jurors,  daring  the 
adjournments,  attended  to  their  own  busmcM 
elsewhere  than  at  the  conrthoose,  and  others 
were  used  in  the  trial  of  other  cases.  It 
was  not  suggested  that  the  Jury  were  coo- 
taminated,  nor  did  it  appear  that  they  were 
prejudiced  by  the  adjournments.  Held,  that 
accused  was  not  entitied  to  reversal  of  a  Judg- 
ment of  conviction  because  of  such  separation 
of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  »  203»-2047.] 

4.  Sams— New  TsiaXi— Gbouitds— Sufficiex- 

CT. 

A  new  trial  In  a  criminal  case  for  newly 
discovered  evidence,  chlefiy  impeaching,  Is  prop- 
erly denied. 

[Ed.  Note. — For  cases  in  point,  see  Cttlt:  Dig. 
vol.  16.  Criminal  Law.  H  23^  2^] 

Error  to  Glrcnlt  Oonrt,  Tranklln  Oonn- 

ty. 

W.  H.  Bennett  was  convicted  of  unlawfully 
wounding  another,  and  he  brings  error.  Af- 
firmed. 

P.  H.  Dlllard.  for  plaintiff  In  error.  The 
Atli»ney  Oeneral  and  Wm.  A.  AndKMm,  tor 
the  Commonwealth. 

OARDWELL,  J.  Plaintiff  In  error,  W.  H. 
Bennett,  was  Indicted  on  January  2,  1906,  In 
the  circuit  court  of  Franklin  county  for  a 
maliclons  assault,  and  appeared  In  court  on 
the  16th  day  of  Mandi,  1906.  and  asked  for 
and  secured  a  conttnuance  of  his  trial  to 
March  19,  1908,  whea  at  his  tautanoe  a  jFar^ 
ther  continuance  was  granted  to  the  22a  day 
of  March,  1906.  <m  which  day  tlie  trial  com- 
menced. When  tiie  case  was  called  for  trial, 
one  S.  J.  Dudley,  a  witness  Cor  plalntUt  In 
error,  who  bad  been  tbwetirflore  recognized, 
failed  to  appear,  and  plaintiff  In  error  again 
asked  for  a  continuance  on  account  of  Dud- 
ley's absence,  but  the  trial  waa  proceeded 
with,  the  court  stating  that  the  witness  would 
be  gotten  btfore  the  evidence  was  dosed. 
Aftor  all  the  witnesses  presoit  had  been  ex- 
amined, and  the  witness  Dudley  not  appear- 
ing, the  case  was  adjourned  to  Iforcb  81, 
1906,  and  on  that  day  Dudley,  batng  acaln 
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abi^nt,  the  case  was  adjourned  to  April  10, 
1906,  at  which  time  Dudley  appeared  and 
testified,  and  the  case  was  glv«i  to  the  Jury ; 
whereapoQ  the  Jury  found  plaintiff  In  error 
.not  guilty  of  malicious  wounding,  but  guilty 
of  unlawful  wounding,  as  charged  in  the  In- 
dictment, fixing  his  punishment  at  one  year's 
confinement  in  the  state  penitentiary,  which 
rerdlct  the  court  on  June  B,  1006,  refused  to 
set  aside  on  the  motion  of  the  plaintiff,  made 
In  due  time,  but  which  the  court  took  time 
to  consider,  and  rendered  Judgmeat  in  ac- 
cordance with  the  verdict 

Upon  three  grounds  we  are  asked  to  re- 
verse this  Judgmrat:  First,  because  of  the 
refusal  of  the  court  to  quash  the  venire  facias 
under  which  the  Jury,  trying  the  plaintiff  In 
error,  was  snmmoued;  second,  because  the 
court  forced  plaintiff  in  error  to  trial  In  the 
absence  of  the  witness  Dudley,  upon  a  prom- 
ise to  have  the  witness  before  the  end  of 
the  trial;  and,  third,  because  of  the  refusal 
of  the  court  to  grant  a  new  trial  on  the 
ground  of  after-discovered  evid«ice. 

It  appears  that  the  venire  facias  was  reg- 
ularly and  properly  Issued  for  the  trial  of 
one  Toad  Holly,  who  was  under  Indictment 
pending  in  the  circuit  court  of  Franklin  coun- 
ty, In  accordance  with  section  4018,  Va. 
Code  1904,  which  is  as  follows:  "The  writ 
of  venire  facias,  In  case  of  felony,  shall  com- 
mand tlie  officer  to  whom  It  Is  directed,  to 
summon  16  persons  of  bis  county  or  corpora- 
tlon,  to  be  taken  from  a  list  furnished  him 
by  tbe  clerk  issnlng  the  writ,  wbo  are  qual- 
ified in  all  respects  to  serve  as  Jurors,  to  at 
tend  tbe  court  wherein  the  accoaed  is  to  be 
tried  on  tbe  first  day  of  the  next  term  there- 
off  or  st  anch  otl^  time  as  the  court  or 
Jndga  may  direct  At  one  term  of  the  court 
<xily  one  Jury  shall  be  anmmoned,  onleaa  tbe 
ooort  or  Jndce  thereof  otherwise  direct;  and 
tbe  Jury  so  summoned  may  be  used  for  tbe 
trial  ot  all  the  cases  vbicb  may  be  tried  at 
tbat  term,  both  felonies  and  miademeanors." 

It  la  ccmtended  for  lOatntlff  In  error  that 
as  he  was  In  the  state  of  West  Virginia, 
where  he  had  gone  to  llv^  tbongb  not  a 
fnsitlve  from  Joatice^  it  was  not  contemplat- 
ed tbat  be  abould  be  tried  at  tbn  tram  of  the 
conrt  to  which  this  venire  facias  to  try  Holly 
was  imied ;  tbat  if  the  conrt  bad  intended 
to  nae  the  Jnry  summoned  pursuant  to  this 
v«ilre  fai^s  for  the  trial  of  all  tbe  cases  at 
tbat  tmn,  the  same  should  have  been  shown 
on  the  face  of  it;  and  that  the  venire  fadas 
was  no  venire  facias  so  far  as  plaintiff  In 
error  was  concerned,  or  so  far  as  any  one  else 
was  concerned,  except  tbe  man  Holly,  for 
whose  trial  it  was  directed  as  shown  on  Its 
face. 

As  supporting  these  contentions  Hoback's 
Case,  104  Va.  Sn,  52  B.  B.  575,  is  relied  on.  In 
tbatcase  tbe  vice  was  In  the  writ,  and  the  court 
simply  held  that  In  ^ect  there  was  no  writ  at 
«U;  wbUe,  in  this  case^  the  objection  Is  not 


for  an  alleged  Irregularity  In  Issuing  the  writ, 
but  to  the  use  of  the  Jury  summoned  there- 
under for  the  trial  of  plaintiff  In  error. 

The  indictment  of  plaintiff  In  error  was 
pending  In  the  court  when  the  venire  facias 
In  question  was  Issued,  and  tbe  record  shows 
affirmatively  that  every  requisite  of  this 
statute,  supra,  was  strictly  and  literally  com- 
plied with.  The  statute  Is  "that  the  Jury  so 
summoned  may  be  used  for  the  trial  of  alt 
the  cases  that  may  be  tried  at  that  term." 
It  does  not  require  the  name  of  every  one 
to  be  tried  to  appear  thereon,  nor  that  the 
writ  shall  show  on  Its  face  tbat  the  Jury  sum- 
moned may  or  will  be  used  for  the  trial  of 
all  cases  at  the  term  of  the  court  to  which 
the  Jury  Is  summoned;  nor  that  the  persons 
to  be  tried  shall  be  In  actual  custody  at  the 
time  the  writ  Issues.  We  are  of  opinion, 
therefore,  that  there  Is  no  merit  whatever 
In  the  contentions  of  plaintiff  in  error  with 
respect  to  the  venire  facias  under  which  Ibe 
Jury  trying  him  was  summoned. 

The  court  Is  further  of  opinion  that  there 
Is  no  merit  In  plaintiff  in  error's  second  as- 
signment of  error,  which  relates  to  the  re- 
fusal of  tbe  court  to  continue  his  case  be- 
cause of  the  absence  of  the  witness,  Dud- 
ley, upon  the  promise  that  the  witness  should 
be  present  before  the  end  of  tbe  trial. 
Whether  the  evidence  of  this  witness  was 
or  was  not  material  Is  left  to  conjecture, 
as  none  of  the  evidence  in  tbe  case,  except 
sucb  as  waa  heard  by  the  court  on  the  mo- 
tion for  a  new  trial  on  the  ground  of  after- 
discovered  evidence,  appears  in  the  record. 

In  Oremeans'  Oase^  104  Va.  860,  62  8.  E. 
862,  2  L.  B.  A.  (N.  S.)  721.  relied  on  as  sos- 
tatning  tlila  assignment  of  wror,  the  opinion 
of  tiie  conrt  does  condraut  in  unmistakable 
terma  the  practice  of  proceeding  with  the 
trial  of  one  accused  of  a  crime  in  the  absence 
ot  a  material  witness  for  tbe  defoise,  upon 
tbe  otmdltlon  tbat  the  evidence  of  tbe  absent 
witness  could  be  used  as  tbe  basis  a  new 
triai  ahoold  bis  attendance  not  be  secured 
until  after  the  vndict;  but  the  Judgment 
was  afllrmed  on  tbe  ground  tbat  it  waa  made 
to  ai^ear  subsequently  that  as  "no  sudi  wit- 
ness in  fact  existed"  tbe  accused  could  not 
complain  tbat  the  motion  for  a  continuance 
was  erroneously  overruled,  as  be  had  not 
been  prejudiced  tbweby. 

In  the  case  at  bar,  while  the  court  Is  not 
at  all  Inclined  to  approve  of  tbe  practice 
Indulged  in  by  tbe  trial  court  of  forcing  one 
accused  of  crime  Into  trial  In  the  absence  of 
material  witnesses,  upon  the  assurance  mere- 
ly that  If  they  arrive  before  verdict  they 
can  testify,  we  are  unable  to  see  that  the 
plaintiff  In  error  has  been  or  could  have 
been  prejudiced  by  adjourning  over  his  case 
from  time  to  time  during  the  same  term  of 
the  court  to  await  the  examination  of  his 
witness,  Dudley,  who  was  detained  at  his 
home  by  sickness.  The  argument  tbat  plain- 
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till  In  error  mlgbt  hare  been  Injured  by  the 
necessary  delay  in  bis  trial  would  be  equally 
as  forceful  if  adjoximment  of  the  trial  had 
been  from  day  to  day  during  its  continuance. 
In  either  case  this  court  would  not  be  Justi- 
fied in  reversing  the  judgment  of  the  trial 
court  uni^  it  could  be  seen  from  the  record 
that  the  accused  was  or  mlgbt  have  been  In- 
jured by  the  delay  caused  by  the  adjoom- 
ment  of  bis  trial  from  day  to  day  or  from 
time  to  time  daring  the  term.  Craneans' 
Case,  supra. 

Not  1b  there  any  merit  In  the  contention 
that  the  plaintiff  in  error  Is  entitled  to  a 
reversal  of  tiie  jndgmoit  of  the  trial  court 
because  "the  Jury  was  dlacharged  from  time 
to  time  covering  a  period  of  about  three 
we^B,  many  of  them  went  home  attouUng 
to  their  business  elsewhere  than  at  the 
courthouse  others  were  taken  the  court 
and  used  In  the  trial  of  other  cases."  The 
charge  against  plaintiff  In  error  was  not  of 
such  a  character  that  It  was  necessary  to 
keep  the  Jury  together,  and  If  It  was  proper 
to  adjourn  the  Jury  from  day  to  day  without 
requiring  them  to  be  kept  together,  eta,  it 
was  eqtMlly  permissible  to  adjourn  them 
from  time  to  time  during  the  continuance  of 
the  same  term.  It  Is  not  even  suggested  that 
the  Jury  were  contaminated  by  contact  with 
the  "outer  world" ;  nor  any  facts  or  circum- 
stances shown  from  which  it  could  be  seen 
that  be  might  have  been  prejudiced  by  the 
adjournment  of  the  Jury  as  stated.  In  such 
a  case,  whether  there  should  be  an  adjourn- 
ment, pending  trial,  Is  peculiarly  within  the 
province  of  the  trial  court,  subject,  however, 
to  review  as  In  other  cases  i  but  on  review  in 
an  appellate  court  the  exercise  of  this  broad 
and  necessary  discretion  will  not  be  cause 
for  reversal  If  it  appears  from  the  whole 
case  that  the  accused  has  not  been  preju- 
diced,  Taylor  v.  Commonwealth,  77  Va.  605. 

The  remaining  assl^ment  of  error  Is  the 
refnsal  of  the  court  to  grant  plaintiff  In 
error  a  new  trial  on  the  ground  of  after- 
discovered  evidence. 

In  considering  this  motion,  the  court  be- 
low beard  the  witnesses  orally  as  to  the 
evidence  they  would  have  given  at  the  trial 
if  they  had  been  called  to  testify,  and  the 
counter  evidence  adduced  by  the  common- 
wealth to  show  that  the  alleged  ground  for 
a  new  trial  did  not  exist  This  evidence  is 
certified  in  the  record,  and,  after  a  careful 
examination  of  It,  we  deem  it  only  necessary 
to  say  that  the  court  below  was  plainly 
right  In  ruling  that  the  after-discovered  evi- 
dence offered  by  plaintiff  in  error  was  "chief- 
ly impeaching,  and  as  a  whole  was  not 
sufficient  to  justify  It  in  setting  aside  the 
verdict."  Johnson's  Case,  104  Va.  881,  52 
S.  E.  625;  Nicholas'  Case,  01  Va.  741,  21 
S.  B.  3G4;  10  Am.  &  E.  Enc.  L.  534;  Hunt 
v.  State,  81  Oa.  140,  7  S.  B.  142. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


OBMAND  MINING  CO.  et  aL  T.  BBSSEHEB 
CITY  COTTON  BIILZiS  et  al. 

(Siqneme  Court  of  North  GarolUuu   Dea  11, 

1906.) 

Loos  AND  LoooiRO— Bksebvatior  of  Tni- 

BBB— TIUE  rOB  RUCOVAL. 

Where  a  deed  reserved  all  the  woods  and 
timber,  and  stipulated  that  If  the  grantee  should 
divide  up  the  land  In  lots  and  begin  the  erec- 
tion of  any  boilding  on  any  lot,  the  right 
to  the  timber  tbereon  should  terminate,  the  as- 
signee of  the  reservation  was  not  liable  to 
the  grantee  for  timber  cut  before  tike  happeiH 
ing  of  the  event  whkh  was  to  tstmlnate  tin 
right 

Appeal  from  Superior  Court,  Gaston  Ooun- 
1y;   Bryan,  Judge. 

Action  by  the  Ormand  Mining  Company  and 
others  against  the  Bessemer  City  Cotton 
Mills  and  others.  From  a  Judgment  for  plain- 
tiffs, defradants  appeal.  Beversed. 

TUlett  &  Guthrie,  for  appellants.  O.  F. 
Mason  and  Burwell  &  Cansler,  for  appellees. 

OliABK,  0.  J.  The  plaintiff  holds  under 
mesne  conveyance  certain  lands  and  mineral 
rights  from  one  Plnchback,  whose  deed  to 
plaintiff's  grantor,  contains  the  following  ex- 
ception or  reservation:  "All  the  woods  and 
timber  Is  reserved  by  me,"  with  the  addition 
that  if  the  grantee  should  "divide  up  the 
land  referred  to  in  lots  and  begin  the  erec- 
tion of  any  building  on  any  lot  then  I  shall 
have  no  further  right  to  any  timt)er  on  said 
lot  after  any  building  Is  begun."  It  Is  true, 
as  contended  by  plaintiff,  that  "a  deed  pur- 
porting to  convey  all  the  wood  and  timber 
therein  described  vests  in  the  grantee  a  pres- 
ent estate  of  absolute  ownership  In  said 
timber  defeasible  as  to  all  timber  not  re- 
moved within  the  time  required  by  the  terms 
of  the  deed."  Lumber  Co.  v.  Corey,  140  N. 
C.  462,  63  S.  E.  900;  Hawkins  v.  Lumber 
Co.,  ISO  N.  0.  160,  61  S.  B.  862 ;  Bunch  v. 
Lumber  Co.,  134  N.  G.  116.  46  S.  E.  24.  It  la 
also  true,  as  further  contended  the  plain- 
tiff, that  wh&a  in  a  contract  for  sale  of 
standing  timber  "no  time  Is  specified  with- 
in which  It  shall  be  cut  and  r«noved,  tJie 
law  presumes  this  shall  be  done  within  a 
reasonable  time." 

But  that  is  not  this  case.  Here  the  land 
was  conveyed  In  fee  with  an  exception  or 
reservation  of  the  timljer.  In  such  case.  If  a 
time  or  event  is  specified  upon  which  the 
timber  must  be  cut  the  reservation  expires 
upon  the  happening  of  the  event  or  expira- 
tion of  the  time — as  here  upon  beginning  "the 
erection  of  any  building  upon  any  lot"  If 
there  Is  no  limitation  to  indicate  when  tiie 
reservation  or  exception  shall  e:Q>lre.  thea 
the  grantee  must  give  notice  for  a  reasonable 
time  that  the  grantor  must  cut  or  remove 
the  timber  included  In  his  reservation,  and 
If  this  is  not  done  after  such  reasonable  no- 
tice, then  the  reservation  or  exception  tails 
and  all  rights  thereunder  cease  and  deter- 
mine.  Whether  the  right  to  cut  timber  Is  a 


Digitized  by  Google 


N.  a) 


PARKS  T.  soirrHBBN  BT.  ca 


701 


inu^  or  a  renrratloii,  It  o^rai  at  the 
time  flpectflad.  When  no  time  is  spedfled  a 
gnntee  ttf  neh  ri^t  takM  nptm  fb»  Implied 
agreenHOt  to  cat  ani  lemore  wlttln  a  rea- 
■onalde  tlmei  He  hat  boniSit  the  timber  for 
tiwt  parpoae^  whereas,  whoi  a  grantor  of  the 
fee  rflserres  or  excepts  the  timber,  he  is 
not  prorldlnf  for  timber  eottlDg,  bnt  reeerr- 
tag  a  right  uul  ihonld  be  atitled  to  hold 
till  this  ii  pnt  an  and  to  by  the  grantee 
giving  notice  tor  a  leaacmable  time  so  Oat 
the  grantor  may  elect  to  cot  or  sell  this 
right  to  anotibttT.  It  may  be  difllcnlt.  p«v 
haps^  to  reconcile  all  the  decisions,  bnt,  we 
tiilnk,  this  Is  a  snmmary  of  the  true,  Jnst 
and  eQnltable  prhiclples  applying  to  snch 
omtracts.  As  sndt  contracto  hsTo  greatly  In- 
creased in  nnmber  and  Importance,  it  will 
be  more  nsefnl  to  Urns  state  plainly  and 
clearly  the  rales  we  think  applicable,  and 
hy  whldi  we  shall  be  guided,  ttmn  attempt 
to  recmclle  all  the  precedents.  In  this  con- 
tract, the  enrmt  npon  which  the  reservation 
ahonld  twminate  Is  stliralated  for  and  is 
when  the  land  Is  divided  into  lots  and  the 
erection  ot  any  building  is  begun  on  any  lot. 
then  the  grantor  *^aiall  have  no  further  right 
to  any  ttanbw  upon  said  lot" 

la  holding  that  tte  plaintiff  can  recovo- 
of  the  defendant  (who  Is  assignee  of  the 
reservatltm)  fbr  timber  ent  on  any  lot  btf ore 
the  hsppenliw  of  the  event  which  it  was 
^reed  should  pnt  an  end  to  the  reservation, 
there  was  error. 

WMJCBE,  did  not  sit  on  the  hearhig  of 
Uiis  caseL 


PARKS  V.  BODTHIDRN  RT.  Oa 

(Snprenu  Ooort  <tf  North  Oarolina.    Dec;  11. 
1906.) 

RAIUtOADS— BlOHT  OF  WAT— ACQDISmOK  BT 

Use:— Bights  Acquibed. 

A  railroad  company,  by  entering  on  and 
occnpylDg  a  ri^t  of  way,  scqniied  at  the  end 
of  two  years  from  the  constmctioD  of  the 
road  not  only  an  easement  to  uae  the  right 
of  waTi  bat  also  to  carry  therefrom,  by  the 
ase  of  drains  carefully  constmcted,  the  sur- 
face water  aocmnaiating  thereon,  eabject  to 
the  limitation  that  It  docs  so  withoat  negll- 
sence  and  onnecessary  Injory  to  the  adjoinlns 
lands. 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty; Counclll,  Judge. 

Action  by  a  L.  Parks  against  the  Southern 
Railway  Company.  From  a  Judgment  for 
plaintUE,  defendant  appeals.   New  trial. 

rails  action  was  brought  for  the  recovery 
of  damages  alleged  to  have  been  sustained 
by  the  negligent  MMutmctlon  of  a  ^In  or 
culvert;  called  in  the  i^ei^lnga  and  testl- 
nun^,  a  "trunk"  under  defoidatttfs  roadbed, 
whereby  the  sdaintUTs  land  Is  washed,  over- 
flowed, and  Injured.  The  pleadings  and  un- 
disputed testimony  show  that  plaintiff  was 
at  the  time  of  the  construction  of  the  raii< 
road  and  has  at  all  times  since  been  the 


owner  of  a  tract  of  land  containing  00  acres, 
en  one  side  of  which  Is  a  hill,  and  the  other 
side  lying  on  tte  north  banlc  of  the  Tadkln 
river.  That  aome  16  years  ago  the  NwOi- 
weetwn-North  Carolina  Railroad  Company 
entered  vpm  said  land,  and  ecmstructed  Its 
roadbed  and  traclE  through  said  land.  No 
right  <tf  way  was  granted  or  condemned  over 
the  land,  nor  baa  kb^f  proceeding  tor  con- 
demnation or  compensati<m  be«i  instituted 
by  the  plalntUE.  The  said  railroad  is  now 
tilie  property  of  defendant  corporation.  The 
plaintiff  describes  tbe  manner  in  whteh  his 
land  is  affected  by  Hw  ccmstruction  of  the 
road  as  follows:  TThe  land  lying  north  of 
the  railroad  is  upland,  and  a  large  hill  side, 
^ht  acres  In  all,  which  drains  through  to 
this  trunk;  all  open  land.  My  land  on  the 
south  side  of  the  railroad  Is  lower  than  on 
the  north  side.  The  point  where  tbe  trunk 
runs  Is  ISO  yards  from  the  river.  When  It 
rains  the  water  accumulates  from  Uie  land 
above,  and  runs  down  and  <hi  through  the 
trunk,  taking  earth,  and  when  tbe  water 
gets  below  tbe  trunk  it  spreads  out  dver 
tbe  land,  and  distributes  the  dirt  etc.  There 
is  no  other  way  for  the  water  to  go  accept 
through  this  trunk.  Some  200  yards  from 
tbe  trunk  la  a  branch  which  passes  under 
the  track  of  the  road.  The  branch  is  lower 
than  the  trunk.  •  •  *  The  water  accumu- 
lates in  the  side  ditches  of  the  railroad  as 
it  flows  down  from  the  bill  above,  and  is 
thereby  carried  to  the  trunk,  and  tiie  water 
goes  through  the  trunk,  and  spreads  out 
over  my  land.  *  *  *  when  the  road  was 
flnt  built  there  was  a  wooden  trunk  throned 
which  the  water  flowed,  and  this  rotted  out 
and  another  and  larger  one  of  pipe  was  put 
in.  The  water  goes  tbrough  Uils  ^pe  with 
greater  force  than  fwmerly.  •  •  •  There 
is  1X1  more  water  that  goes  on  this  land 
throuc^  the  trunk  than  would  have  gone 
over  It  If  there  had  been  no  railroad.  The 
only  difference  Is  that,  instoid  of  spreadtuj: 
out  over  tbe  entire  six  acres,  it  Is  collected 
in  the  side  ditehes  of  the  road,  and  then  cast 
In  a  body  tiirough  the  trunk.  The  drain 
way  is  about  the  lowest  point,  and  Is  a 
place  where  the  water  would  naturally  flow 
ta"  Bud  Parks  the  brother  of  plaintiff  says 
that  be  knows  the  land;  that  It  is  hlU  land, 
nwth  of  the  road,  and  several  acres  of  it 
Some  of  it  Is  pasture  land.  The  natural 
flow  of  the  water  from  tbe  nortb  bill  land 
would  be  te  and  over  tbe  land  lying  to  the 
south.  It  would  be  distributed  bnt  for  the 
railroad.  The  water  is  collected  In  the  side 
dittoes,  and,  as  collected,  goes  through  the 
trunk.  Tbe  testimony  In  regard  to  tbe  dam- 
age Is  very  conflicting.  His  honor  submitted 
the  following  issue:  "Did  defendant  damage 
plaintiff's  land  as  alleged  In  the  complaint?" 
There  was  an  issue  directed  to  the  amount 
of  the  damage.  The  def^idant  requested 
bis  honor  to  instruct  the  Jury  that  upon  all 
the  evidence  th^  should  answer  the  Issue 
"Na"  This  was  declined,  and  defendant 
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excepted.  His  honor  Inatructed  the  jury  up- 
on the  first  Issue  that,  although  there  was 
no  more  water  went  on  plaintiff's  land  since 
the  construction  of  the  road  tban  before,  still, 
U  It  80  constructed  tta  road  u  to  pernUt  the 
water  passing  along  the  natural  drainage 
and  flow,  but  ao  as  to  collect  In  Its  side 
ditches  the  water  coming  from  the  watershed 
above,  and  which  would  have  naturally  flowed 
upon  the  six  acres  of  land,  and  conveyed  this 
water  In  its  side  dlt<^ea  to  the  trunk,  and  it 
there  became  concentrated  and  permitted 
to  go  through  the  trunk  on  to  plalntUTs 
land,  and  carry  with  It  dirt  and  oth^  matter, 
such  water  and  dirt  and  other  matter  being 
distributed  over  plainturs  land,  defendant 
having  furnished  no  sufficient  and  proper 
drain  t>eyond  the  trunk  to  take  water  away, 
nnd  on  to  the  river  at  lower  part  of  plaln- 
tiCTs  land,  then  the  jury  would  answer  the 
first  Issue  "Yes,"  If  they  find  that  thereby 
plalntifTs  land  was  damaged.  To  which  de- 
fendant excepted.  There  was  Judgment  up- 
on the  verdict,  and  defendant  appealed. 

Manly  &  Hoidren,  for  appelant  Flnley 
&  Hendren,  for  Appellee. 

GONNOB.  J.  (after  stating  the  case).  The 
plafntlfTs  land  forms  a  watershed  to  tiie 
Yadkin  river.  Prior  to  the  constmction  of 
the  railroad,  the  water  fonnd  Its  way  down 
the  hill  aide,  spreading  over  the  bottom  land, 
nnd  either  percolated  throng  the  aoll  or 
passed  over  the  surface  into  the  river.  It 
was  necessary  in  the  constmction  ct  the  rail- 
road to  make  a  roadbed  of  tbe  usual  -width, 
whidi  operated  as  a  barriw  or  dam  to  the 
natural  flow  of  the  watnr.  Oomii^  down 
the  hill,  unlen  carried  off  by  side  ditches, 
the  water  pero^ted  through  ttie  roadbed, 
endangerli^  the  solidity  of  the  track.  To 
avoid  this  danger,  tbe  company  cut  a  side 
ditch  into  which  the  water  flowed,  finding 
its  way  to  the  lowest  point  along  the  norOi 
side  of  the  roadbed.  At  this  point  It  ponded, 
rendering  it  necessary  to  provide  an  ontlet 
to  the  river.  Vor  this  purpose  the  company, 
at  the  time  of  constructing  the  road,  put  in 
the  roadbed  under  the  track,  a  wooden  trunk 
or  drain,  nils  was  done  some  16  years  ago. 
During  the  year  1890,  as  alleged  in  the  com- 
plaint, this  drain  was  enlarged,  and  a  pipe 
inserted  through  the  roadbed.  Tbia  pipe  -mB, 
we  assume,  no  longer  than  the  width  of  the 
roadbed  at  Its  base,  thus  throwing  the  water 
from  its  mouth  on  to  {rialntlff's  lower  lands. 
It  does  not  appear  whether  the  wash  uras  on 
the  rijUit  of  way  or  beyond  it  We  assume 
tbat  It  was  on  the  plalntUTs  land  over  whldi 
defendant  had  acquired  an  easement,  by 
virtue  of  the  provision  of  Its  chartw,  after 
two  years  from  the  constmcttoQ  of  the 
road.  The  wster  passing  throngb  the  culveit 
wns  surface,  or  such  as  fell  whoi  it  rained 
upon  the  watershed  above  the  track.  There 
Is  no  evidence  that  the  company  diverted 
any  water  from  a  natural  watercourse.  It 
is  conceded  that  the  defendant  lias  not  in- 


creased the  flow  of  surface  water;  that  is. 
tbat  any  more  surface  water  went  tlirongh 
the  culvert  than  formerly  passed  over  plaln- 
tifTs land,  either  before  the  road  was  built 
or  with  the  under  drain.  The  plaintiff  does 
not  complain  of  the  constmction  of  the  road- 
bed and  track  through  bis  land  or  the  man- 
ner in  which  the  side  ditches  are  constructed. 
It  is  well  settled  that,  for  the  entry  upon 
and  taking  his  land  "for  railroad  purposes, 
he  should  have  sued  within  two  years  from 
the  construction,  and  that  by  his  failure  to 
do  so,  it  shall  be  presumed  that  the  land  upon 
which  the  road  may  be  constructed,  togetbn 
with  100  feet  on  each  side  of  the  center  of 
the  road,  has  been  granted  to  the  company 
by  the  owner,  and  It  acquired  a  good  right 
and  title  to  the  same,  so  long  as  the  land 
may  be  used  only  for  the  purpose  of  the 
rond,  and  no  longer."  Barker  v.  Ballroad, 
137  N.  C.  214.  49  S.  E.  115;  McCasklll's  Case. 
94  N.  C.  746;  Railroad  v.  Olive  (N.  C.  at  this 
term)  55  S.  B.  203.  The  defendant  Insists 
that  the  right,  with  the  accompanying  ease- 
ments, thus  acquired  by  the  company,  are 
the  same  in  all  respects,  se  If  the  land  had 
been  condemned  or  granted  for  railroad  pur- 
poses. An  examination  of  tlie  decisions  of 
this  court  does  not  show  that  this  question 
has  been  heretofore  directly  presented  or 
decided.  In  the  coses  Involving  the  rights 
and  duties  of  railroad  companies,  in  respect 
to  their,  rights  of  way,  no  distinction  has 
been  suggested  or  made  between  the  severai 
methods  of  acquisition.  In  McCasklll's  Oaf^e. 
which  was  the  first  of  a  series  found  In  onr 
Reports,  the  right  was  acquired  under  the 
statutory  presumption  arising  after  two 
years'  occupation,  and  the  right  was  treated 
as  co^enslve  with  a  condemnation  or  grant. 
In  Brlnkley  v.  Railroad,  185  N.  C  654.  47 
8.  B.  791,  the  question  was  presented  wheth- 
er, upon  a  riglit  acquired  in  this  way,  the 
company  could,  without  being  liable  to  the 
owner,  change  the  grade,  and  relocate  its 
track  on  the  right  of  way.  Montgomery. 
J.,  discussing  the  question  (dted  Blue  v.  Rail- 
road, 117  N.  0. 644.  23  S.  E.  275;  Railroad  v. 
Sturgeon,  120  N.  O.  226.  26  S.  B.  779,  and 
Shields  V.  Railroad,  128  N.  C.  1,  39  &  E. 
682),  says:  "In  these  cases  it  was  decided 
that  railroad  companies,  if  they  should 
need  toe  whole  of  the  right  of  way  fw  rail- 
road purposes,  had  the  right  to  the  use  of  the 
whole.  Some  of  these  uses  were  mentioned 
in  tlie  decisions,  viz.,  roadbed  and  drains, 
side  tracks,  and  houses  for  their  employees, 
warehonses,  etc."  The  court  held  that  the 
company  was  not  liable  for  making  a  change 
in  the  grade,  etc.  In  Sturgeon's  Case,  su- 
pra, It  is  said:  "What  reasonable  meaning 
can  be  attached  to  the  words  **toT  the  pur- 
poses of  the  company,"  except  diat  the  land 
should  be  used  for  such  purposes  as  are  con- 
ducive and  necessary  to  the  conducting  of 
the  business  of  the  company;  that  is,  of 
safely  and  rapidly  transporting  and  con- 
i  reylng  passengers  and  freight  over  its  rail- 
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roads?  Tbat  1b  whole  business  of  the 
compaii7<  ^niey  need  land  tor  no  oQier 
purpose  than  to  pnv>erl7  oonstroct  their 
roadbeds  and  drain  them,  bnlld  side  tracks, 
etc"  Fleming  v.  Railroad  Co..  116  N.  a 
676,  20  S.  B.  714.  It  would  seem  that  In 
the  lU^ht  of  what  has  been  said  by  this 
court,  as  wdl  as  upon  ttie  reason  of  the 
thing,  when  the  landowner  acquiesces  for 
two  years,  after  the  construction  of  the 
road  OTer  bis  land,  wlQi  full  knowledge  ttf 
his  legal  rl^ts,  and  of  the  extent  of  the 
rights  accruing  to  the  company  by  such  oc- 
cupancy, ^t  he  assents  to  the  acaulsitton 
of  the  easement  In  the  same  manner  and  to 
the  same  exteat  as  If  the  land  had  been  con- 
donned.  We  would  find  It  exceedingly  diffi- 
cult, if  not  impracticable,  to  draw  any  line 
of  function  between  the  rights  acquired  by 
the  dUtMrat  methods  prescribed  by  the  law. 
As  we  held  In  Hodges  t.  Tdegraph  Go.,  183 
N.  a  226,  46  S.  B.  672,  for  any  additional 
burden  not  necessary  for  'Railroad  purposes" 
placed  upon  the  land  covered  by  the  right  of 
way,  the  owner  is  entitled  to  compensation. 

What  rights  pass  -to  the  company  hi  re- 
gard to  disposing  of  surface  water  in  the 
drainage  of  its  roadbed,  or  what  elements 
of  damage  are  considered  hi  fixing  compen- 
sation, when  the  land  is  condemned  or  surren- 
dered by  the  owner  by  acquiescence  In  re- 
gard to  surface  wator?  This  questl(m  was 
first  conddered  and  decided  by  this  court  In 
Railroad  v.  Wicker,  74  N.  C  220,  In  whtdi 
Rodman,  J.,  adopting  the  rule  laid  down  by 
the  Supr^ne  Gourt  of  Massachusetts,  said: 
"A  distinction  Is  taken  between  cases  in 
which  the  ponding  is  caused  by  the  obstruc- 
tion of  a  natural  or  artificial  drain  way; 
and  when  It  Is  caused  by  the  alteration  of 
the  previous  grade  or  slope  of  the  land, 
which  the  surface  water  on  defen^ut's  land 
is  prevented  from  running  off  as  it  was  ac- 
customed to  do.  In  Uie  first  of  these  cases 
It  IB  h^d  that  the  resulting  damage  should, 
not  be  estimated  in  measuring  the  compen- 
sation to  the  landowner;  but  that  In  the 
second  It  should  be."  This  case  has  bew 
uniformly  af^roved  and  followed  by  this 
court  Tlie  only  difficulty  oonststs  In  the  ap- 
plication of  the  rule.  In  tbat  case  the  qoee- 
tlon  discussed  was  ponding  surface  watw. 
In  Wliiey  t.  Ballroad.  98  N.  a  26S.  3  S.  D. 
485,  Smith,  O.  J.,  said:  "In  condemnation, 
CTOTthlng  necessary  and  incident  to  the  orig- 
inal making  and  subsequent  operating  the 
road  must  be  intended  to  have  passed  as 
against  the  owner  of  tbe  condemned  land." 
In  BeU  T.  Railroad,  101  N.  O.  21.  7  S.  B.  467, 
Davis,  J.,  says:  "The  water  drained  by  the 
defendant's  ditches  was  all  surface  water, 
except  occasionally  after  heavy  rains,  the 
water  from  the  Dismal  Swamp  would  thread 
over  the  surface  of  the  ditch'* — citing  Wick- 
er's Case,  supra,  as  establishing  the  prluclple 
tbat  draining  off  surface  water  was  one  of 
the  "legal  incldratal  damage"  which  Is  as- 
sessed in  oondemnatlon  proceedlngik  Adams 


V.  Railroad,  110  N.  a  325,  14  S.  B.  867; 
Fleming  v.  Railroad,  siq;>ra.   In  Mullen  v. 
Canal  Co.,  130  N.  a  496.  41  a  &.  1027.  61 
L.  R.  A.  833,  Douglas,  J.,  says:    "In  the 
presoit  case  the  plaintiff  occupies  the  singu- 
lar position  of  being  the  1^>per  and  lower 
landowner  by  virtue  of  tb»  same  piece  of 
land."  After  describing  tbe  way  In  which  the 
plaintiff  was  damaged,  he  says:  "This  is 
diversltm,  and  it  Is  iu>w  well  settled  that 
neither  a  corporation  nor  an  In^vldual  can 
divert  water  from  its  natural  couraa"  In 
MIzell  V.  McGowan.  120  M.  a  184,  26  S.  B. 
783,  Faircloth,  a  J.,  said:  "The  defendants 
are  permitted  not  to  divert,  but  to  drain 
tbelr  lands,  having  due  regard  to  their  nel^- 
bw,  provided  th^  do  not  more  than  con- 
centrate the  water  and  cause  It  to  flow  mors 
rapidly  and  In  greater  volume  down  the 
natural  stream  through  or  by  the  lands  of 
the  plaintiff.  Tbi»  license  must  be  conceded 
with  caution  and  prudence."  Parkra-  v.  Rail- 
road, 123  N.  C.  71,  31  S.  B.  381.   We  oon- 
elude,  therefore,  that  tbe  defendant  by  enter- 
ing upon  and  occupying  plaintiff's  land  for 
railroad  purposes,  acquired,  at  the  end  of  two 
years,  from  the  construction  of  the  road,  ao 
easement  permitting  It  to  use  100  feet  from 
the  center  on  either  side  for  railroad  pur* 
poses,  which  Includes  the  right  to  coustnurt 
the  roadbed  and  to  carry  from  It  by  the  use 
of  drains  carefully  constructed  the  surface 
water  accumulating  on  the  right  of  way. 
In  exercising  this  right  care  must  be  takoi 
to  avoid,  by  the  use  of  all  reasonable  means, 
all  unnecessary  damage  to  the  lands  over 
which  It  has  a  right  of  way.  Tlie  land- 
owiur  must  have  known,  when  he  acquiesced 
In  the  acquisition  of  the  easement  by  refrain- 
ing from  suit  that  the  company  would  ba 
compelled  to  protect  its  roadbed  and  trad: 
from  surface  water.   He  knew  the  "lay"  of 
his  land  and  what  effect  the  cwiBtructlon  of 
ttie  road  would  have  upon  the  flow  of  the 
water,  and  the  means  necessary  to  prevent 
ponding  and  Injuring  the  upper  land  and 
the  roadbed.  He  made  no  complaint  for  16 
years,  during  which  be  says  ttiere  was  a 
wooden  trunk  carrying  the  surface  water 
in  Hie  same  quantity,  and  through  the  same 
land  as  tlie  pipe  does.  He  says,  and  this  Is 
self-evident  that  tbe  new  drain  does  not  In- 
crease the  flow  of  the  water ;  and  he  further 
says  that  the  drain  Is  about  the  lowest 
point  snd  Is  where  the  water  would  natural- 
ly flow.  The  contention  of  tbe  plaintiff  is 
well  stated  hi  the  brief  of  his  connsel.  say- 
ing: "Plaintiff  alleges  that  the  defendant 
should  have  carried  the  water  collected  In  ite 
side  ditches  to  the  branch  on  the  west,  or  the 
ditch  on  tbe  east  or  trunked  It  to  the  Yadkin 
river  on  the.  south,  about  100  yards  distant 
from  the  railroad.   And,  in  not  doing  this, 
the  construction  and  drainage  of  the  road 
was    negligently    and    Improperly  done." 
Neither  of  these  contentions  were  submitted 
to  the  Jury.   They  were  Instructed  that  if 
the  water  was  concentrated  by  flowing  down 
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the  Bide  ditches  at  the  trunk,  and  i>ermitted 
to  go  through  the  trunk  on  to  plaintiff's 
land,  detotdant  was  liable.  This  view  elim- 
inated the  question  of  negligence,  and  with- 
drew from  the  jxay  the  fact  that  defendant 
had  acquired  an  easement  to  drain  the  sur- 
face water  by  carrying  It  through  the  road- 
bed, provided  there  was  no  other  reasonably 
conrenlent  way  to  dispose  of  1^  and  that 
there  was  no  negllgmce  In  the  constniGtion 
•of  the  drain.  It  is  not  clear  from  the  testi- 
mony of  plaintiff  whether  defendant  conld 
not,  by  the  exercise  of  reascmable  care,  and 
without  unreasonable  ezpouse,  hare  carried 
the  water  to  the  branch,  and  thereby  diqHMsed 
of  it  without  Injury  to  plaintiff.  He  says 
In  his  direct  erldoice  that  the  brandi  was 
lower  than  the  point  at  vhlcb  the  trunk  was 
-placed.  In  bis  cross-examination,  he  says 
•otherwlsa  We  think  lliat  the  true  test  of 
plalntUTs  liability  is  whether  the  means 
adopted  were  reaamable,  or  such  as  a  pru- 
■dent  man  so  situated,  having  regard  to  his 
own  and  his  neighbors'  rls^ts  and  propoty, 
would  have  taken  to  di^Kne  of  the  surface 
water.  It  may  be  that,  If  railroad  companies 
were  required  to  condemn,  or,  at  least.  Insti- 
tute proceedings  for  that,  purpose,  before  con- 
structlng  their  roads,  etc.,  and  have  their 
rights  and  duties  settled,  many  of  the  diffi- 
cult and  perplexing  questions  which  have 
arisen  would  have  been  avoided.  The  i>ollcy 
■  of  the  state,  when  the  construction  of  rail- 
roads first  attracted  attention  was  otherwise. 
Conditions  have  changed,  lands  Increased  in 
value,  and  rights  deemed  of  little  value  when 
the  roads  were  built,  have  l>ecome  of  Im- 
.portance.  The  courts,  while  endeavoring  to 
have  the  law  work  out  substantial  Justice, 
•  cannot  change  their  decisions  to  meet  these 
conditions.  The  defendant  Is  entitled  to 
drain  the  surface  water  from  Its  roadbed, 
subject  to  the  limitation  that  It  does  so  with- 
out negligence,  and  unnecessary  Injury  to 
the  lands  of  defendant  Of  course  what  we 
have  said  has  no  application  to  lands  over 
which  rights  of  way  have  not  been  acquired. 
These  questions  have  been  discussed  and 
settled  in  other  cases.  This  conclusion  re- 
sults In  a  new  trial.  It  may  he  proper  to 
say  that  the  real  questions  In  controv«-By 
could  be  more  clearly  presented  by  a  reforma- 
tion of  the  pleadings.  It  does  not  very  clear- 
ly appear  what  the  plalntltTs  cause  of  action 
Is  or  the  damage  which  be  claims.  The 
proper  Issues  In  such  cases  may  be  found  In 
Brown  v.  Power  Co.,  140  N.  C.  834,  52  S.  B. 
0S4,  3  L.  R.  A.  (N.  8.)  012;  and  Oandler 
V.  Electric  Co.,  135  N.  O.  12,  47  S.  E.  114. 
In  this  way  the  plaintiff  recovers  for  damage 
up  to  the  time  of  the  trial  not  exceeding 
five  years,  and  for  the  permanoit  easement 
which  is  required  by  the  payment  of  the 
Judgment  The  Issues  thus  framed  would 
-eliminate  the  exceptions  of  bis  honor's  ruling 
■upon  the  question  of  damacML 
New  trial. 


SHEPABD  V.  WESTERN  UNION  TELB- 
GRAFU  CO. 

(Supreme  Court  of  North  Carolina.    Dec  i, 
1906.) 

L  TSLBOUPHS— FAZLUai  TO  DXLIVKR  MlS- 
SAGB—PSXSUHPnOa  OF  Neougekcb— Bui* 

DEN, 

Though  negligence  of  a  telepaph  MHnpony 
will  be  presumed  from  a  week's  delay  in  delivei^ 
Ing  a  message,  the  presumption  may  be  rebutted, 
and  it  is  not  necessary  uat  the  rebnttinc  evi- 
dence preponderate,  the  burden  being  upon  the 
plaintiff  to  show  n%Iig«tce. 

[Ejd.  Note. — For  cases  in  p<Hnt,  see  C^t.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  S  61.] 

2.  Same— Eleuents  of  Damage. 

In  an  action  for  a  negligent  delay  in  de- 
livering a  telegram,  the  jury  could  ^ve  only 
fair  recompense  for  the  anguish  suffered  and  an 
instruction  that  they  might  be  guided  by  "their 
own  feelings"  was  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  ${  68,  70.1 

3.  Same— Mental  Anguish— Psoor  ni  Aid 
or  Fbebuhption. 

The  (act  that  mental  anguish  is  presumed 
to  result  from  a  negligeot  delay  In  delivering 
a  telegram  announcing  the  death  of  a  close  rela- 
tion does  not  preclude  direct  proof  on  Ukat  point 

Appeal  from  Superior  Oonrt,  Haiderscm 
County;  Justice,  Judge. 

Action,  by  D.  M.  Bhepord  against  Western 
Union  Tdegraph  Company.  Fran  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Ue- 
vwsed,  and  new  trial  ordered. 

Merrick  &  Barnard,  for  appellant  Holmes 
&  Valentine  and  B.  A.  Justice,  for  app^Iea 

CLARE,  G.  J.  The  court  charged  tlw 
Jury:  "The  message  not  having  been  deliv- 
ered until  a  week  afterwards,  the  law  pr^ 
sumes  negligence  on  the  part  of  the  defend- 
ant company,  but  It  Is  not  au^  a  presomptfon 
as  conld  not  be  ratted.  But  it  reqalre^ 
proof  on  the  part  of  the  defendazit  the 
greater  w^ght  of  the  evidence  that  It  did 
exercise  due  care  In  Oie  tttort  to  dellvw  the 
message."  Tba  first  paragraph  was  correct, 
the  latter  Incorrect 

The  trardot  ot  the  Issue  as  to  negligence 
was  npcm  the  plaintiff.  If  no  evidence  had 
been  offered  in  rebuttal,  the  court  might 
have  told  the  Jury  that  If  they  bellered  the 
evldenoe  to  answer  that  Issne  **TeB.**  Bnt 
when  evidence  was  offered  in  rebuttal  It  was 
not  incumbent  upon  the  defendant  to  prove 
it  by  a  pr^onderance  of  testimony,  bnt,  qpon 
all  tbe  testimony,  It  was  tiie  doty  ot  the 
plaintiff  to  satisfy  the  Jury  by  a  preponder- 
ance of  the  evldoice  that  the  defendant  was 
gull^  of  n^ligencfc  This  has  been  recently 
discussed.  Board  Educate  Makely,  13d 
N.  C.  3S,  Kl  S.  E.  784,  citing  a  rery  anKWite 
passage  from  1  ElUott.  Br.  1  13&:  "Hm 
burden  of  the  Issue— that  Is,  the  burden  (tf 
proof  In  the  sense  of  ultlmatdy  pForin^  or 
establishing  the  Issue  or  case  of  tbe  party 
upon  whom  such  burden  reets,  as  distinguish- 
ed fpom  tbe  burdtti  or  duty  of  going  fwward 
and  producing  evidence— never  shifts,  bnt 
the  burden  or  duty  ot  proceeding  or  going 
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forward  often  does  shift  from  one  party  to 
tlw  other,  and  sometlmeB  back  again.  Thus, 
when  the  actor  has  gone  forward  and  made 
a  prima  fade  case,  the  other  par^  Is  omi- 
pelled  in  turn  to  go  forward  or  lose  his  case, 
and  In  this  sense  tite  burden  shifts  to  him. 
So,  the  burden  of  going  forward  may,  as  to 
some  particular  matter,  shift  again  to  the 
first  party  In  reeponse  to  the  call  of  a  prima 
facie  case  or  presumption  in  favor  of  the 
second  part  But  the  party  who  has  not  the 
burden  of  the  Issue  is  not  bound  to  disprove 
the  actor's  case  by  a  preponderance  of  the 
evidence,  for  the  actor  must  fail  If,  upon  the 
whole  evidence^  be  does  not  have  a  prepond- 
erance, no  matter  whether  it  Is  because  the 
weight  of  evidence  Is  with  the  other  party, 
or  because  the  scales  are  equally  balanced." 

In  criminal  cases,  when  a  homicide  with 
a  deadly  wea[>on  is  proved  or  admitted,  there 
Is  a  presumption  of  law  that  the  killing  is 
murder  and  the  burd«i  Is  on  the  prisoner 
to  prove  all  matter  in  mitigation  or  excuse 
to  the  satisfaction  of  the  jury  (State  v.  Mat- 
thews, 55  S.  B.  342)  and,  when  a  totally  In- 
dependent defense  is  set  up,  as  Insanity, 
which  is  really  another  issue.  State  v.  Hay- 
wood. N.  C.  847,  the  burden  of  that  issue 
la  on  the  prisoner.  But  the  burden  of  the 
Issue  as  to  the  guilt  of  the  prisoner,  except 
where  the  law  raises  a  presumption  of  law 
as  distinguished  from  a  presumption  of  fact, 
remains  on  the  state  throughout,  and,  when 
evidence  Is  offered  to  rebut  the  presumption 
of  fact  raised  by  the  evidence,  the  burden 
Is  still  on  the  state  to  satisfy  the  Jury  of  the 
guilt  of  the  prisoner  upon  the  whole  evidence. 
Notably,  when  the  prisoner  oCrers  proof  of 
an  alibi,  for  example,  which  goes  to  the 
proof  of  the  act    State  v.  Josey,  U4  N.  C.  56. 

Nor  can  we  approve  his  honor's  Instruction 
that  tbe  Jury  had  "a  right  to  take  Into  con- 
sidwatlon  their  own  feelings."  If  this  were 
correct,  damages  would  depend,  not  upon  evi- 
dence but  upon  the  difference  in  the  feelings 
of  the  Individuals  composing  a  Jury.  A  Jury 
has  no  right  to  do  more  than  give  the  plain- 
tiff a  fair  recomprase  for  the  anguish  he 
suffered  from  tbe  negligence  of  the  defend- 
ant, tbe  amount  to  be  determined,  not  by 
their  own  feelings,  but  by  the  evidence. 
Casblon  v.  Tel.  Co.,  124  N.  C.  459,  32  S.  E. 
746,  45  L.  R.  A.  160. 

The  plaintiff  testified  that  he  was  greatly 
grieved  and  It  almost  killed  him  because  he 
could  not  be  at  hfs  father's  deathbed  and 
funeral.  Tills  evidence  was  competent  It 
Is  tme  that  where  ckise  relatlmiship  exists 
mental  anguish  Is  presumed,  but  this  does 
not  exclude  the  more  direct  proof  1^  tbe 
plaintiff's  own  testimony.  In  Thompson  t. 
Td.  Co.,  107  N.  C.  466.  12  8.  E.  427.  a  Sim- 
ilar exertion  was  said  to  be  "without  merit" 
See,  also,  Hunter  t.  TeL  Oo..  135  N.  a  466, 
47  8.  E.  747,  where  It  Is  said  that  mental 
angnlsh  "Is  a  matter  ot  proof,  and  may  be 
Infrared  from  all  the  surrounding  drcumstan- 
ee^  as  well  as  the  personal  testimony  of  tlia 
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plaintiff."  In  Harrison  t.  Tel.  Co.,  66  S.  E. 
436,  Brown,  J.,  says  that  "the  conditliMt  of 
the  mind  Is  as  susceptible  of  proof  as  the 
state  of  the  digestion,  and  can  be  proved 
by  tbe  personal  testimony  of  the  sufferer." 
But  for  above  mors  In  tbe  dbarse  then  nuist 
be  a  new  trlaL 


In  re  SBBUTON*S  WILL. 

(Supreme  Court  of  North  Guollna.  De&  ^ 
1906.) 

1.  WrLM—PEOBATB—REvocATioii— Evidence 
— Deolabationb  ot  Testator 

Under  Bevisal  1806.  |  3116.  requiring  that 
a  revocation  of  a  will  1^  &  vniting  shall  be 
entirely  in  the  testator's  handwritrng  or  be 
attested  as  In  case  of  the  execution  of  a  will, 
evldeDce  of  deelarattons  of  a  testator  after  the 
date  of  a  parported  revocation  on  the  margin 
of  the  will,  tendhtg  to  slunr  that  he  did  not 
write  the  alleged  revooation,  was  admissiUe. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DIk- 
vol.  49,  Wills.  I  696.] 

2.  Saue. 

In  proceedings  for  the  probate  of  a  will,  on 
the  margin  of  which  a  purported  revocation 
by  tbe  tsstator  was  written,  where  It  was  ad- 
mitted Hat  the  will  itself  was  genuine,  evi- 
dence as  to  declarations  of  the  tMtetor  as  to 
how  he  was  going  to  leave  his  property,  made 
before  the  date  of  the  purported  revocation,  was 
inadmissible. 

3.  EviDxncE  —  Deuonstbativb  Evidbkoe  — 
HANowEiTino — CouFABisoN— Axauianr  of 

COUWSEL. 

In  a  probate  proceeding,  it  was  error  for 
eouDsel  for  the  propounder  of  tbe  will  to  show 
revocatory  words  on  the  margin  of  the  will  to 
the  Jury,  and  point  out  differences  in  tbe  forma- 
tion of  the  letters  between  the  signature  on 
the  margin  and  the  signature  to  the  will. 

4.  Appeal— Peesentatioh  or  QumiOHB— Ab- 

OUlfENT  OF  COtjnSBL. 

Error  in  argument  of  counsel  was  not 
ground  for  reversal,  where  the  court's  attention 
was  not  called  to  it  and  no  exception  was  taken 
at  the  time. 

(Ed.  Note.— For  cases  In  point,  see  Cent.  DIr. 
vol.  2,  Appeal  and  Error,  S8  1424,  1500.J 

5.  WiLM  —  FaoBATB  —  Revocation  —  Bue- 
OEN  or  Pboof. 

In  probate  proceedings,  where  a  will  bear- 
ing a  purported  revocation  on  its  margin  was 
introduced  In  evidence,  the  burden  of  proving 
that  the  wlU  had  been  I^lly  revoked,  and  that 
the  revocation  was  found  in  a  secure  place  as 
required  by  stetute,  was  on  the  contestant  of  the 
will. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  49,  Wills,  S  603.1 

6.  Appeal— Habulbss  Esbob— -BuLinGS  as  to 

BvidencbT 

Error  in  Imposing  on  the  propounder  of  a 
will  the  burden  of  showing  that  a  purported  re- 
vocation was  not  genuine  was  not  prejudicial 
to  the  contestant 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  8  4052.1 

7.  Wills  —  Pbobate  —  Tbial  —  Vebdiot  ano 
Fin  d  in  gs— Suftioienct. 

In  probate  proceedings,  where  the  court 
submitted  toe  issue  whether  the  paper  writing 
propounded  for  probate  and  ever;  part  there- 
of was  the  last  will  and  testement  01  decedent 
the  answer  "Yes"  was  not  ambiguous  though 
the  will  bore  on  ito  margin  a  purported  rev- 
ocation. 
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Appeal  from  Superior  Court,  Uncoln  Coun- 
ty; Bryan.  Judge. 

Proceedings  by  A.  F.  Sbelton  for  probate 
of  tbe  will  of  F.  M.  Sbelton.  From  a  Judg- 
ment granting  probate,  tbe  admtnlstrator  of 
tbe  estate  of  F.  M.  Sbelton '  appeals.  Af- 
firmed. 

This  was  a  dvll  action  wbereln  A.  F.  Shel- 
txm  appeared  as  propoiuder  for  probate  of 
a  paper  wrltb^  as  the  last  will  of  F.  M. 
Sbelton,  wbo  died  on  January  26,  1906,  and 
the  administrator  of  tbe  estate  of  F.  M.  Sbel- 
ton appeared  to  contest  tbe  probate,  ^e 
paper  writing  executed  by  F.  M,  Sbelton  In 
1902  was  offered  In  erldence  as  bis  wUL  The 
following  words  were  written  In  ink  mi  the 
margin  thereof,  to  wit:  "This  will  I  this 
day  make  void  and  of  no  effect  Jan.  10, 
1906.  F.  M.  Sbelton."  The  contention  of  the 
contestant  was  that  said  words  revoked  the 
paper  writing  as  a  wllL  Brldence  was  In- 
trodnced  by  the  proponnder  and  contestant 
Many  exceptions  were  taken  1^  cmtestant 
to  the  admission  and  exclii8l<m  €t  testimony, 
to  the  charge  of  the  court  and  other  mllngs 
of  his  homv.  Tbe  following  Issoe  was  sub- 
mitted to  the  jury :  "Is  the  paper  wrlth^ 
propounded  for  probate,  and  every  part  there- 
of, the  last  will  and  testament  ctV.M.  Sbel- 
ton?^ to  which  the  jury  answered  "Yob." 
Vpaa  tids  Terdlct  tbe  court  gave  Jndgm^t 
that  the  papw  writing,  exdnding  tiie  words 
on  the  margin  thweot  was  ttie  last  will  and 
testamoit  ot  F.  H.  Bhdton.  The  caveator 
appeals. 

Ruffln  &  Preston,  for  appellant  Clarfcstw 
&  Dula.  Tlllett  &  Outbrle,  and  a  B.  Chllds. 
for  aM>dleeL 

BROWN,  J.  We  will  not  discuss  seriatim 
tbe  27  exertions  set  out  In  the  record,  but 
win  consider  only  such  phases  of  the  case 
as  we  deem  necessary.  Hm  learned  counsel 
for  tbe  caveator,  in  an  able  argument  and 
carefully  prepared  brief,  has  pointed  out 
many  alleged  NTors  In  the  record,  none  ot 
which  are  in  our  opinion  auffldratly  serious 
to  warrant  anothw  trial  of  tiie  issue;  It  Is 
plain  that  the  testator  did  not  revoke  the 
will  by  "canceling,  tearing,  or  obliterating  the 
mme."  It  seems  to  be  generally  held  that  a 
cuncellatl<m,  obliteration  or  erasure  made  aft- 
ee  the  execution  of  a  wUlt  whidi  does  not  In 
fact  destroy  some  jrartlon  ot  the  matolal 
substance  of  tbevrlll,  does  not  coutltute  a  re- 
vocation thereof.  Lewis  t.  Lewis,  2  Watts  ft 
S.  (Pa.)  455;  Ladd's  Will.  60  Wis.  188.  IS  N. 
W.  734,  60  Anh  Bep.  860;  OUrk  t.  Smith.  U 
Barb.  (N.  T.)  140;  Gardna  T.  Gardiner,  66  N. 
H.  2C0^  19  AtL  661,  S  L.  B.  A.  888;  Wolf 
Bollinger,  62  111.  S6S;  Matter  of  MlUer.  00 
SIIsc.  Hep.  706.  100  N.  Y.  Supp.  844;  Howard 
V.  Hunter,  115  Ga.  357,  41  S.  E.  688, 
00  Am.  St  Rep.  121 ;  UnderbUl  on  Wills,  f 
220;  Bedfleld  on  Wills,  'p.  318.  The  words 
written  on  tbe  blank  margin  of  this  will  do 
not  toudi  any  part  of  the  will  proper.  It 
la  unnecessary,  however,  to  discuss  this 


feature  of  the  case  because  the  Jury  have  hi 
effect  declared  that  the  writing  allied  to 
have  been  made  by  tbe  testator  purporting 
to  revoke  his  will  was  not  In  fact  made  by 

him. 

It  Is  contended  that  his  honor  erred  In 
permitting  tbe  propounder  to  prove  by  Mattie 
Bhelton  tbe  declarations  of  the  testator  made 
tbe  day  before  be  died,  tending  to  prove  that 
testator  did  not  execute  or  write  the  alleged 
revocation,  and  referring  to  and  speaking 
of  bis  last  will.  HiB  death  occurred  Janaarj 
25,  1905.  The  alleged  revocation  la  dated 
January  16,  1905.  These  declarations  did  not 
tend  to  »:plaln  tbe  meaning  of  anything  con- 
tained In  the  writing,  but  only  to  prove  that 
It  was  not  the  testator's  act  To  make  It 
a  valid  revocation  within  tbe  language  of  our 
statute  (Bevlsal  1906,  |  8115),  It  Is  essential, 
amoi%  other  requirements,  that  the  entire 
writing  including  tbe  signature  should  be  in 
the  testator's  handwrltli^,  Inasmuch  as  it  is 
not  attested  by  witnesses.  We  will  not  eith- 
er review  or  undertake  to  reconcile  the  con- 
flicting decisions  up<m  the  admlssIbUlty  of 
such  evidence.  It  seems  to  be  generally  held 
that  the  declarations  of  a  testator  are  not 
competent  upon  the  question  of  the  Interpre- 
tation of  the  contents  of  bis  will,  but  as  to  tbe  i 
admissibility  of  declarations  made  by  the  I 
testator  np<m  the  question  of  the  factam  of 
tbe  will  the  authorities  are  divided.  This 
coTirt  seems  long  since  to  have  aligned  itself 
with  those  favoring  the  admission  of  snch 
evidence  and  it  has  beea  so  classlfled  by 
other  courts.  In  Tucker  v.  Whitehead,  69 
Miss.  594,  the  Supreme  Court  of  that  state 
says:  "There  are  few  questions  In  tbe  law 
upon  which  authorities  are  more  hopelessly 
In  conflict  than  upon  tbe  admlsBlbtllty  of 
dedarationa  of  a  deceased  testator  In  support 
or  in  rebuttal  of  a  supposed  revocation  of  a 
testamentary  paper.  It  has  engaged  tbe  at- 
toitlon  and  elicited  the  l<^c  of  the  greatest 
Jurists  who  have  adorned  the  bench  of  this 
or  any  country.  Against  the  admissibility 
of  such  evidence  are  to  be  found  tbe  names 
of  Kent,  Story,  and  Uvlngsttui,  and  In  favor 
of  It  those  of  Walworth,  RulEbi,  Lumpkin, 
and  Gooley>  Certainly,  we  can  bofpe  to  add 
nothhig  to  tbe  strength  of  an  a^ment  on 
eltbra  side,  which  has  already  bem  exhausted 
by  such  men  as  these."  Tb  the  names  of  the 
great  lawyers,  who  support  the  admission  of 
sudi  evidence,  we  will  add  the  name  of  Hen- 
dersMi,  who  says,  in  the  case  ot  Beel  v.  Bed, 
8  N.  C.  268.  9  Am.  Dec.  632:  "To  our  minds, 
to  reject  the  declarations  of  tbe  only  person 
having  a  vested  Interest  and  wto  was  ln> 
tarested  to  declare  the  truth,  whose  flat  tm 
existence  to  the  will,  and  whose  flat  could 
destroy,  and  in  doing  the  one  or  tSie  otber 
could  interfere  with  the  rights  of  no  one. 
involves  almost  an  absurdity,  and  [with  dns 
reforaice  to  the  opinions  of  those  wbo  have 
decided  to  the  contrary,  we  say  It]  tber 
are  received,  not  upon  tbe  gronnda  of  tbdr 
being  a  part  of  tbe  res  gestae,  for  whether 
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tbey  accompany  an  act  or  not,  whether  made 
Umg  before  or  long  after  making  the  will, 
la  entirely  Immaterial  as  to  ttelr  cmnpe- 
taocy;  tboM  drcnmstenceB  only  go  to  their 
w^ht  or  credit  with  the  trlbrmal  which  la 
to  try  the  fact;  and  the  aame  tribunal  la  also 
t»  decide  whether  the  dedarationa  contain 
tbB  truth  ve  are  decepUve^  In  order  to  delude 
expectants  and  procure  peace.  The  Bngllsb 
books  ue  full  of  cases  where  the  dedara- 
tions  of  the  testator  were  recdved,  and  wltb- 
oot  any  objectltm  aa  to  their  competency;  g^- 
HBlIy  the  question  being  as  to  thdr  weight" 
This  language  Is  quoted  by  Professor  Wig- 
more  as  supporting  the  admission  of  snch 
evldaice  aa  one  of  the  exceptions  to  the  gen- 
eral mla  excluding  hearsay.  V<Amae  8,  I 
178&  The  contndllng  anthorlty  of  thla  case 
was  acknowledged  In  1882  by  this  court 
in  an  <vlnlon  by  Jndge  Rnffln,  In  the  follow- 
ing language:  "The  admlaslblllty  of  the  evl- 
denoe  rejected  in  the  superior  court  was,  as 
a  genoral  principle  at  the  common  law,  de- 
termined In  Beat  t.  Reel.  The  discussion  in 
that  case  was  full,  and  the  decision  is  to  be 
regarded  by  sncceedlng  Jndges,  not  only  with 
req>ect,  but,  In  my  opinion,  as  authoritative. 
For  this  reason,  I  must  say,  I  do  not 
consider  that  question  open  to  dispute." 
Howell  V.  BaTden,  14  N.  0.  448.  In  this  case. 
Jndge  BufOn  gives  very  cogent  reasons  why 
the  evidence  should  be  recdved.  The  Reel 
Case  was  again  dted  and  approved  In  1888, 
In  Patterson  v.  Wilson,  101  N.  O.  C97,  8  8. 
B.  S42,  by  Mr.  Justice  MOTlmon,  as  follows: 
"The  case  of  Reel  v.  Reel,  8  N.  0.  248,  9  Am. 
Dec.  632,  dted  by  the  learned  counsel  for  the 
appellant,  has  no  application  here.  That  was 
a  contest  of  the  will  then  in  question — ^the 
purpose  was  not  to  Interpret  It  and  ascertain 
its  meaning.  The  evidence  as  to  what  was 
said  by  the  supposed  testator  was  for  the 
purpose  of  showing  that  he  did  or  did  not 
execute  a  valid  will.  In  such  case,  no  doubt, 
the  pertinent  declarations  of  the  testator 
for  proper  purposes  might  be  evidence."  The 
syllabus  In  Reel  t.  Reel  was  made  and  pub- 
lished many  years  before  eltlwr  of  the  cases 
approving  It  were  decided,  and  that  syllabus 
interprets  the  opinion  as  holding  that  decla- 
rafious  of  a  testator  made  at  any  time  sub- 
sequent to  the  execution  of  a  will,  which  go 
to  show  that  It  Is  not  his  will,  are  admis- 
sible, and  that  it  Is  the  general  prlndple 
dedndble  from  that  case.  Such  Is  the  in- 
terpretation placed  upon  It  by  Judge  Merrl- 
mon,  and  by  the  accurate  reporter  of  Patto:- 
Bon  T.  I^lson,  supra,  who  states  the  law 
tersdy  and  correctly  when  he  says:  "Wlille, 
under  some  circumstances  the  declarations 
of  a  testator  are  competent  upon  the  ques- 
tion of  the  factum  of  the  vrlll,  they  are  not 
competent  upon  the  question  of  the  Inter- 
pretetlon  of  the  contents  of  the  will."  In 
Waterman  v.  Whitney,  11  N.  T.  168,  62  Am. 
Dec.  71,  this  Reel  v.  Reel  Case  is  spoken  of 
as  a  leading  case  on  this  stibject,  and  as  19- 
btidlng  the  admlaslblUty  of  the  testator's 


declaration  made  after  the  execution  9t  the 
will,  In  which  he  stated  its  contents  to  be 
materially  different  from  what  they  were. 
Oontestants  offered  to  prove  that  at  various 
times  between  the  date  of  the  supposed  will 
and  the  death  of  Reel  he  had  repeatedly 
mentioned  the  substence  of  the  will  left  in 
the  hands  of  Blackledge,  and  that,  according 
to  those  declarations,  the  contente  of  the  pa- 
per offered  for  probate  were  utterly  variant 
from  the  will  left  with  Blackledge.  There 
were  evidently  two  defenses  set  up  in  the 
Beel  Case,  vis.,  undue  influence,  and  that  the 
writing  offered  was  not  Reel's  true  will,  but 
a  fraud  and  Imposition  perpetrated  by  BIa<^- 
ledge.  The  declarations  were  offered  In  sup- 
port of  the  latttf  contention.  This  Is  shown 
most  dearly  by  the  brief  of  Judge  Gaston, 
counsel  for  contestants,  who  says:  "The  ob- 
ject of  the  evidence  was  to  show  by  Bed's 
repeated  declarations  what  he  bdleved  to  be 
the  will  he  had  signed.  In  order  vrlth  the 
other  facte  proved  to  establish  a  fraud."  In 
the  case  before  us  the  propounds  have  of- 
fered evidence,  however  strongly  It  may  be 
contradicted,  tending  to  prove  that  the  writ- 
ing on  the  margin,  purporting  to  be  a  revoca- 
tion, is  a  fraud  and  forgery.  To  corrolrarate 
such  evidence,  they  offer  the  declarations 
of  the  testetor  made  after  the  date  of  the 
writing,  and  shortly  iKfore  he  died,  tending 
to  show  that  he  had  not  revoked  or  de- 
stroyed his  win,  and  that  he  knew  nothing  of 
such  revocation.  This  evidence  Is  offered  to 
prove  fraud  In  the  factum  as  much  so  as  In 
Beel's  Case.  In  the  Evans'  Will  Cas^  123 
N.  0.  117,  81  S.  EL  267,  Beel's  Case,  and 
Howell  V.  Bardon,  supra,  are  cited  and  ap* 
proved.  In  that  case^  declarations  of  the 
testetrlx  wore  admitted  as  oompetoit  sl> 
tboQi^  hdd  to  be  Inanffldent,  to  show  that 
the  writing  offered  was  not  bier  will. 

Dedarattona  of  thla  kind  are  admitted  aa 
an  exceptlfm  to  the  general  rule  r^ecUng 
hearsay,  because  die  testator  has- peculiar 
mesne  of  knowledge^  and  may  be  supposed 
to  be  without  mottTe  to  speak  other  than  tiie 
truth.  He  dlffm  from  a  grantor  In  a  deed, 
because,  whan  his  declarations  are  mad^  he 
has  not  parted  witli  his  property,  but  retains 
control  over  the  sabJec^mattw  untU  his 
death,  and  he  must  be  ivesumed  to  know 
what  disposition  he  has  made  of  It.  In  Sug- 
den  V.  St  Leonards,  L.  R.  1.  P.  D.  154r-225. 
Chief  Justice  Cockbum  reasons  strongly  In 
favor  of  the  admission  of  such  evidence,  as 
follows:  "The  testetor  must  be  token  to 
know  tile  contents  of  the  Instrument  he  has 
executed.  If  he  speaks  of  Ite  provisions,  be 
can  have  no  motive  for  misrepresenting  them 
except  In  the  rare  Inatences  in  which  a  teste- 
tor may  have  the  intention  of  misleading  by 
his  statements  respecting  his  will.  General- 
ly q>eaking,  statemente  of  this  kind  are  hon- 
estly made,  and  this  dass  of  evidence  may 
be  put  on  the  same  footli^  with  dedarationa 
of  mooabaa  of  a  flunlly  In  matters  of  pedl- 
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grea**  In  the  same  case*  Sir  Oecwge  Jeawl, 
Master  of  HMb,  wlio  is  resarfled  by  Prof. 
Wlgmore  aa  the  greatest  Bntf  Ish  Judge  of 
the  centnxT,  declares,  In  snbstanc^  ttiat  all 
the  reescHU  In  faTor  of  any  excq;ition  to  tiie 
hearsay  rale  exist  In  the  case  of  a  testator 
declaring  the  contents  of  his  wUl.  Further, 
more,  says  he:  '"me  court  should  he  anxious, 
not  narrowly  to  restrict  the  mles  of  ert 
dmce,  which  were  made  for  the  purpose  of 
furthering  truth  and  Justice,  bu^  guided  hy 
those  great  principles  which  have  guided 
otiier  tribunals  in  other  countries  In  admlt> 
ting  this  hind  of  evidence  generally,  to  admit 
It  at  all  events  in  the  special  case  we  have 
under  consideration."  We  are  not  without 
support  In  this  country.  Practically  the 
same  kind  of  evidence  was  admitted  In  the 
following  cases:  Conoly  t.  Qayle,  61  Ala.  116; 
Patterson  v.  HIckey,  32  Qa.  159;  McDonald 
v.  McDonald,  142  Ind.  55,  41  N.  B.  336;  Scott 
T.  Hawks  (Iowa)  77  N.  W.  467,  70  Am.  St. 
Rep.  ^;  Schnee  t.  Schnee,  61  Kan.  643,  60 
Pac.  738;  MuIIer  v.  Muller.  108  Ky.  511,  56 
S.  W.  802;  Lamble's  Estate,  97  Mich.  49,  56 
N.  W.  223;  Lane  v.  Hill,  68  N.  H.  275,  44 
Ati.  393,  73  Am.  St.  Rep.  591;  Beadles  v. 
Alexander,  9  Baxt.  (Tenn.)  604.  In  the  latter 
case  the  declarations  of  testator  that  he  had 
signed  a  will  were  held  admissible  In  cor- 
roboration of  other  evidence,  as  "the  declara- 
tion of  the  only  party  having  a  Tested  In- 
terest to  declare  the  truth,"  approving  Reel 
V.  Reel.  In  Tynan  v.  Paschal,  27  Tex.  300, 
84  Am.  Dec.  619,  declarations  were  received 
to  show  the  execution  of  a  will  and  to  rebut 
the  Inference  of  a  revocation.  In  Lawyer 
V.  Smith,  8  Mich.  411,  77  Am.  Dec.  460,  the 
declarations  of  the  testatrix  were  admitted 
to  aid  the  Jury  in  determining  whether  a 
mutilation  of  a  will  had  been  made  by  the 
testatrix  or  by  some  other  person.  We  think, 
so  far  as  the  administration  of  the  law  In 
this  state  Is  ctmcerned,  the  question  may  be 
regarded  as  settled.  This  exception  to  tbo 
general  rule  prohibiting  hearsay,  however, 
does  not  make  competent  the  testlm(»y  of 
the  witness,  MoHle  Beatty,  by  vbtmi  contest- 
ants ofFered  to  prore  statements  made  by 
the  testator  In  November,  190^  "as  to  how 
he  was  going  to  leave  his  propexty."  This 
win  was  made  In  1902,  and  there  Is  no  al- 
l^tion  made  of  any  fraud  In  the  factum. 
It  was  evidently  admitted  during  the  whole 
course  of  the  trial  to  be  the  testate's  will, 
unless  It  had  been  revoked  by  the  wrads 
written  on  Ita  margin.  The  case  iras  tried 
«n  this  theory.  The  declarations  to  Molly 
Beatty  could  not  constitute  a  revocation  In 
themselves,  for  that  must  he  In  writing, 
and  they  were  made  before  Instead  of  after 
the  dfite  of  the  writing  offered  as  a  revoca- 
tion. It  Is  generally  agreed  that  the  declare- 
tl(»i8  of  the  testator  may  not  be  rec^ved  to 
■explain,  change,  or  add  to  a  written  will, 
Bor  can  It  be  revoked  parol.  1  Redfleld 
on  Wills,  496.   We  see  no  view  In  which 


foeh  evidence  was  competent  on  fU»  triaL 
We  have  carefully  considered  the  several  ex- 
ceptions to  the  adml8sl<m  ct  tesAlmony'  In  te> 
spect  to  tiie  handwrttlng  ot  the  rerocatocy 
words.  While  his  honor  may  hare  erred  In 
some  Instances  in  his  rnlings  relating  Qux^ 
to,  yet  the  alleged  bnproper  testimony  wsa 
■o  oolorless,  and  tended  to  prove  or  disprove 
w  little,  that  we  regard  the  enon  «s  harm* 
less. 

Tbo  contestant  assigns  aror,  because  coun- 
sel for  propotmder  in  hts  argument  showed 
the  revocatory  words  on  the  maigin  of  the 
will  to  the  Jury,  and  pointed  out  Ufferoices 
In  the  formation  of  letters,  etc.  betweoi  the 
signature  <m  the  margin  and  the  slgnatnre 
to  the  will.  This  was  erroneous,  as  Is  held 
In  Fuller  Fox,  101  N.  O.  119,  7  B.  B.  680. 
0  Am.  St  Rep.  27,  but  the  contestant  ftOled 
to  call  the  com*t's  attention  to  It,  and  took  no 
exception  at  the  time,  as  the  record  shows. 
We  have  examined  carefully  contestant's 
prayers  for  Instructions,  as  also  his  motlinis 
to  set  aside  the  verdict  as  ambiguous  and 
for  Judgment  upon  the  verdict  as  rendered, 
and  will  consider  them  together.  With  all 
deference  for  the  learned  counsel  for  the  con- 
testant, we  think  they  have  an  «Toneona 
Idea  about  the  character  of  the  Issue,  and 
tbe  burden  of  proving  the  revocation,  and. 
having  succeeded  in  impressing  their  Tlew 
as  to  the  latter  upon  hts  honor,  we  think 
they  cannot  comfdaln  of  the  charge  to  tbe 
Jury.  When  the  paper  writing  purporting 
to  be  the  testator's  will  was  offered  by  the 
propounder,  he  did  not  necessarily  or  in 
fact  offer  the  revocatory  words  written  on 
tbe  margin  of  the  paper  containing  the  will. 
He  offered  only  the  will  dated  January  15. 
1902.  This  must  necessarily  be  so.  for  the 
revocation  Is  no  part  of  the  will,  and  had 
he  been  compelled  to  offer  it  as  a  part  of  tbe 
win,  because  written  on  the  margin  of  the 
same  paper,  the  ^ect  would  be  to  destroy 
the  very  will  the  propounder  was  (rfferlng 
for  probate.  The  revocation  was  not  a  can- 
cellation technically,  nor  was  it  a  mutilatlMii, 
and,  therefore,  needed  no  explanation  upon 
the  part  of  tbe  propounder  of  tbe  will.  After 
the  propounder  had  offered  the  will,  and 
proved  Its  ^ecutlon,  as  required  by  law.  If 
the  Jury  believed  the  evidence,  he  was  va- 
titled  to  a  verdict  to  the  effect  that  the 
paper  writing  was  the  last  will  and  testa- 
ment of  F.  M.  Shelton,  unless  the  contestant 
could  prove  that  It  had  been  revoked.  The 
burden  of  proving  that  the  will  had  been 
legally  revoked  was  as  much  upon  con- 
testant as  It  would  have  been  to  prove  undue 
Influence,  had  sn<di  been  the  ground  of  con- 
test. It  was  then  up  to  contestant  to  go 
forward  with  hia  proof,  and  to  offer  tbe 
revocation  In  evidence,  and  to  prove  Its  ex- 
ecution, or  that  It  was  all  In  testator's  band- 
writing  and  found  In  a  secure  place,  as  re- 
quired by  statute.  Bo  far  as  the  record  dis- 
closes, DO  question  seems  to  have  beoi  made 
In  the  sap«Ior  court  about  the  security  of 
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the  place,  axkd  bis  honor's  charge  plainly  re- 
lleres  contestant  from  proving  that  essential 
fact  The  case  appears  to  have  been  tried 
solely  npon  the  contested  foct  of  the  gennlne- 
nesH  of  the  handwriting  of  the  alleged  revo- 
cati<»i  and  the  signature  thereto.  His  honor 
charged  that,  "It  the  Jory  find  that  the  paper 
-writing  was  propnly  executed,  and  the 
testator  was  sound  In  mind,  then  they  should 
answer  the  Issue  Tes,*  unless  they  further 
find  that  the  will  was  revoked  bf  the  writ- 
ing 00  the  margin  of  the  paper.  This  writing 
puts  the  burden  on  the  propounders  of 
the  will  to  explain  1^  and  It  derolves  up- 
cm  the  inropounders  to  account  for  this, 
and  It  Is  not  the  will  of  the  testator,  F. 
M.  Shdton,  until  tiicy  do  eo^  to  the  satis- 
factl<m  of  the  Jury.  The  law  presumes 
that  the  will  Is  revoked.  This  writing  on 
the  mai^In  Is  prima  fade  evidence  of  revo- 
cation, and  the  proponnders  must  rebut  It** 
Thus  the  court  ^wed  igion  the  proponndov 
the  burden  to  inove  the  negative  fiicts  that 
the  revocation  and  signature  woe  not  in  the 
handwriting  of  testator,  and  that  It  was  not 
found  In  a  secure  place,  and  gave  contestant 
the  full  benefit  of  a  prima  fade  case.  This 
relieved  the  omtestant  from  proving  at  first ' 
hand  any  of  the  statutory  essentials  neces- 
sary to  constitute  a  valid  revocation,  and 
puts  the  burden  upon  the  piopounder  to  dis- 
prove them  all.  When  he  ^ved  the  will, 
he  bad  to  disprove  the  revocation.  While 
this  is  ernmeous,  we  see  no  reason  why  con- 
testant should  oraaidaln,  as  it  was  done  at 
hia  request  It  was  far  more  than  he  was 
entitled  to.  There  Is  plainly 'no  ambiguity 
In  the  vordlct  as  contended  by  contestant 
The  issue  Is  In  the  form  always  submitted 
In  contests  growing  out  of  the  probate  of 
wills.  It  is  contended  by  contestant  that, 
as  the  marginal  words,  "This  will  I  tbis 
day  make  void  and  of  no  effect  Jan.  16, 
ld05.  F.  M.  Shelton,"  were  a  part  of  the 
paper  writing,  as  Introduced  by  propound- 
er,  the  verdict  was  therefore  ambiguous  and 
unintelligible.  The  marginal  words  were  not 
offered  as  any  part  of  the  will  of  tbe  testator. 
The  paper  writing  propounded  and  establish- 
ed by  the  verdict  as  the  will  of  F.  M.  Shelton 
is  tbe  one  dated  July  IS,  1902,  and  the 
manrlnal  words  are  no  part  of  It 

We  have  examined  tbe  record  In  this  case 
with  care,  and  all  the  exc^)tlon8  of  con- 
testont  and  we  find  no  error  <tf  which  he 
has  just  cause  to  complain. 

No  error. 


UNBBARQER  et  al.  v.  LINBBARGBR  et  al. 

(Supreme  Court  of  North  Carolina.  Dec-  4, 
1006.) 

1.  WmiESSW  —  COMPBTBNCT  —  TBANSACTION 
WITH  DXCIDCNT. 

Under  Revlial  1906.  I  1031  (Code,  {  590), 
providing  that  a  person  interested  in  the  event 
shall  not  be  competent  to  testify  agalDst  an 
execntor  as  to  transactions  with  the  decedent 
the  wife  of  a  contestant  ol  a  will,  whose  title 


to  the  real  estate  of  the  decedent  will  be  affect- 
ed by  the  result  of  the  contest,  Is  incompetent 
to  testify  as  to  the  declarations  of  the  decedent 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  00,  WitneMM,  |{  644r-e49.] 

2.  Wnxa  —  Contest  —  Eviobhoe  —  Dcoz.AU.- 

TIOIIS  OF  DSOBDSnT. 

In  a  will  contest  declarations  by  testator 
before  the  execution  of  the  will  as  to  nndne  In- 
fla«ice  broDght  to  bear  to  procure  its  execution 
are  admiasllHe. 

[Ed.  Note^For  eases  In  point,  see  Gent  Dig. 
vol.  49.  WUla,  I  416.] 

8.  Saki  — Validity  — Uiinus   IiirLtrBKca  — 

SurFiciEZTCT  or  Evidence. 

Declarations  of  a  testator,  without  proof 
of  any  acts  on  the  part  of  a  lemtee  or  devisee, 
are  insnffldent  to  show  ondne  Inflaence  invali- 
dating the  will. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  49,  Wills,  t  436.] 

4.  Sake— O^iAL— SuBHissioii  or  Sfioial  Is- 
sue. 

In  a  will  contest  where  there  was  suffi- 
cient evidence  to  present  a  question  for  the  Jury 
as  to  undue  Influence  by  only  one  of  the  devisees, 
a  special  issue  may  be  submitted  as  to  the  valid- 
ity of  the  will  as  to  that  one. 

[Ed.  Note.— For  cases  in  point  see  Cat  Dig. 
vol.  40,  WiUa.  f  740.] 

5.  Saue— Admibsibilitt  Of  EvzDXXOB— Dec- 

LABATtOKS  OF  DEVISEE. 

In  a  will  contest  on  the  sabmission  of  a 
special  issue  as  to  whether  a  certain  devisee 
exerdsed  undue  Inflaence  over  tbe  testator,  tbe 
evidence  being  Insi^dait  to  show  ondae  in- 
fluence by  any  ether  devisee  or  lecatee,  evidence 
as  to  declarations  by  the  deviaee  before  the  exe- 
cution of  the  will  may  be  considered  by  the  jury,. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  49,  Wills,  416.] 

0.  Save— Mgrtai.  Gafacitt. 

On  a  caveat  to  a  wIU  of  a  testator  who 
was  81  years  old  at  Its  execution,  on  the  ground 
of  undue  influence,  the  age  of  tbe  testator,  and 

his  mental  and  physical  condition,  may  l>e  con- 
sidered by  the  jury. 

Appeal  from  Superior  Court  Catawba 
County;  Bryan,  Judge. 

Action  by  Caroline  LInebarger  and  others 
against  EL  D.  Llnebai^r  and  others.  From 
a  Judgment  in  favor  of  d^endanto,  plain- 
tiffs appeal.   Reversed  and  remanded. 

Proponnders,  appearli^  in'  the  record  a» 
plaintiffs,  offered  tor  probate  a  paper  writ- 
ing, purporting  to  be  the  last  will  and  testa- 
ment of  Fred  H.  LInebarger,  deceased.  Ca- 
reators,  appearing  as  dtfendants,  filed  a 
caveat  averring  that  said  paper  writing  was 
not  the  last  will  and  testament  of  said  Fred 
H.  Unebarger  tor  that  "It  was  (^vtained  by 
the  undue  influence  of  Caroline  LInebarger, 
Hosea  Linebarger,  Marvin  linebarger  and 
other  persons  in  tbdr  behalf."  Thereupon 
an  issue  was  submitted  to  wit:  "Is  the 
paper  writing  offwed  for  probate,  and  every 
part  thereof,  the  last  will  and  testament  of 
Fred  H.  Linebarger,  deceased?"  Tbe  jury 
having  responded  "No"  to  the  issue,  judgment 
was  rraidered  accordingly,  and  proponnders, 
having  noted  excetrtlons  to  bis  honor's  rul- 
ings set  forth  in  tbe  opinion,  appealed. 

Witherspoon  &  Witherspoon,  for  appel- 
lants. W.  C.  Femlsto-,  U.  H.  Touut  and 
8dt  &  Whltener.  for  aM>elleeB, 
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CONNOR,  X  (after  stating  the  cas^. 
Prcvovndws  pioTed  the  execntica  of  tlie  al- 
legeA  will  b7  the  rabacriblng  witnesses  there- 
to, and  that  at  time  tiierettf  the  alleged 
tntator  waa  of  aonnd  mind,  etc.,  and  read 
tlie  aame;.  By  tlie  lAOTlakms  of  said  papn 
-wrlOng.  the  allied  testator  gave  his  entire 
estate  both  real  and  perstmal,  enept  several 
pecnniary  l^dee,  to  bla  wlf^  Caroline  line- 
bargw,  for  life,  rooalnder  to  two  ot  hie  sons, 
being  the  youngest,  Hosea  and  Marvin  Llne- 
barger.  Ho  gave  to  six  of  hJa  childrm  ^ 
each,  to  cme  child  $15,  to  two  sons  $40  each 
and  to  the  chlldrMi  of  two  deceased  daoifhtera 
91  each.  He  named  his  wife  and  anoQier 
person  erecntora.  The  paper  writing  was 
ezecnted  November  27,  1903,  and  he  died 
March  16,  1906.  It  was  ofFered  for  probate 
April,  tOOS.  VoT  the  pnrpose  of  showing  un- 
dne  Inflnenc^  caveators  off«ed  to  show  the 
declarations  made  by  tlia  alleged  testator 
b^Ue  and  anbseqnent  to  the  encatkm  of  the 
paper  writing,  also  dedaratlona  of  one  of  the 
devlseea.  To  the  admlsalon  of  Ibis  class  of 
teatlmoiqr  propoanders  excepted.  It  appear- 
ed 13iat  fbe  alleged  teatettff  was,  at  the  data 
of  the  paper  writing,  81  years  of  age,  and 
that  Oanrilne  LlnObarger  vras  bla  second  wlf& 
There  waa  notbing  in  the  testimony  of  the 
subscribing  witnossa  indicating  mental  In- 
capacity, nor  was  there  any 'evidence  from 
tills  Bonrce  showing  mtdne  Inflnence  or  fnrad. 
Among  other  witnesses  Introduced  to  show 
dedaratkos  of  tbe  alleged  teatatn:  was  Mrs. 
Snsan  Unebargw,  wife  of  one  of  the  cavea- 
tors. Froponndna  ol^ectad  to  her  compe- 
tency to  testify  to  dedarattona  of  the  all^ 
ed  testator,  beeanae  of  section  1681,  Bevtsal 
3006  (Code,  }  D80).  It  is  dear  that  If  the 
caveattna  succeeded  In  their  contmtlra,  the 
husband  of  the  wltneas.  aa  one  of  the  heirs 
at  law.  became  the  ownw  of  an  undivided 
Interest  In  the  real  estate.  It  is  well  settled 
by  a  number  of  dedsiona  that  the  wife  Im- 
mediately mKMi  the  seisin,  dtber  In  law  or 
deed,  of  the  husband,  becomes  entitled  to  "an 
Inchoate  right  of  dower  or  eatate  In  the  land" 
of  bw  husband.  Oatewood  t.  ^mlinaon, 
113  N.  O.  812,  18  S.  B.  818 ;  Gore  v.  Town- 
send,  106  N.  a  228,  11  8.  SL  leO^  8  U  B. 
A.  448;  Trust  Oo^  v.  Benbow,  185  N.  O.  808, 
47  S.  ^  4S5.  She  therefore  bad  an  Interesc 
In  tbe  property  dependent  npon  the  result 
of  the  controversy,  and.  under  the  ruUi^i  in 
Pepper  v.  Broughton,  80  N.  C.  261,  waa  In- 
competent The  ^caption  to  the  admission 
of  her  testimony  must  be  sustained.  This 
ruling  would  result  In  a  new  trial.  As,  how- 
ever, other  exceptiona  are  made  in  the  rec- 
ord, and  will  probably  arise  in  another 
trial.  It  la  our  duty  to  dispose  of  them  at  this 
time. 

The  declarations  of  the  testator  fall  with- 
in three  clasees,  and  their  admissibility  de- 
pends upon  diflferent  principles  and  excep- 
tions. Caveators  proposed  to  show  declara- 
tions which  It  is  ciaimed  tend  to  show  undue 
influence  made  i»1or  to  the  execution  of  the 


paper  writing.  Mrs.  Kale  tesUfled  ttat  prior 
to  the  death  of  her  flrat  husband,  wbldi  waa 
two  years  before  tlie  death  of  Mr.  Unebarger, 
he  aaid  In  her  presence  tiiat  he  wanted  the 
law  to  make  his  wiH,  each  child  to  have 
his  part;  that  he  did  not  intend  to  make 
a  win  unleaa  '*they  all"  persuaded  bim  to  do 
sa  Mr.  Gant  testified  that  during  the  month 
of  April,  1900,  while  at  Mr.  IJnebargw'a 
house,  be  said:  That  '*he  didn't  see  much 
pleaaure^  ttiat  they  terrified  him  day  and 
night,  he  saw  no  peaca"  Witness  asked  him, 
who?  He  said  "Ma  and  Sxmeti,  to  make  a 
will  to  Hoaea  and  Ua.**  That  he  had  heard 
Mr.  Undnrger  say  repeatedly  that  lie  irant- 
ed  hla  property  divided  equally  among  bla 
children.  That  In  1901  be  had  another  con- 
versation with  Mr.  LlndMrger,  In  which  he 
complained  of  the  conduct  of  Hosea  and  hla 
wife,  to  whom  ha  refmed  aa  "Ma."  One 
Heldennan  teatlfled  that,  at  aoone  date  not 
fixed,  but  which  by  reference  to  certain  mat- 
ters of  public  history  we  may  fix  at  some 
time  during  the  year  iSOS,  Mr.  Unebarger 
aaid  to  him  that  '^osea  and  hla  last  diU- 
dren  vranted  him  to  make  a  will;  but  be 
.said  he  wanted  all  bis  dilldren  to  fare  alike 
when  he  was  dead  and  gone.**  One  Monroe 
Gordon  teatlfled  timt  some  time  during  the 
year  1808  Mir.  lindurger  aaid  to  htm  that 
bis  wife  wanted  tdm  to  make  a  win  to  her 
and  ber  two  tx^  but  that  he  waa  not  going 
to  do  that ;  that  be  could  not  eat,  aleep,  and 
work;  tbat  he  could  not  live  many  yeara. 
The  only  evidence  of  dedaratKms  made  aub- 
sequent  to  the  execution  of  the  p&pee  writing 
■wen  those  teatlfled  to  by  Mrs.  Snsan  I.ine- 
barger.  We  find  no  testimony  showing  fliat 
any  acta  on  tke  part  oC  propoundeca,  or  any 
othw  p^noD,  of  undue  Influoioe  or  fraud. 
That  the  dedaratlons  of  the  testator  r^rd- 
Ing  the  execution  of  hla  will  Indicating  tbe 
state  of  his  mind,  etc.,  made  contemporane* 
onsly  with  or  so  near  thereto  as  to  fall  with- 
in the  principle  of  res  gestfe,  are  competent 
in  an  issue  of  devtsavit  vel  non,  la  well  aet- 
tled.  1  Redf.  on  Wills,  542.  In  Shaller  v. 
Bumstead,  99  Mass.  112,  Colt,  J.,  says:  "It 
Is  always  liable  to  be  impeached  by  any  com- 
petent evidence  that  it  was  never  executed 
with  the  required  formality,  was  not  the  act 
of  one  possessed  of  testamentary  capacity, 
or  was  (Stained  by  such  fraud  or  undue  In- 
fluence as  to  subvert  the  real  intentions  and 
will  of  the  maker.  The  declarations  of  the 
testator  accompanying  the  act  must  always 
be  resorted  to  as  tbe  most  satisfactory  evi- 
dence to  sustain  or  defend  the  will  whenever 
this  Issue  Is  presented."  In  so  far  as  the 
declarations  tend  to  show  undue  infioenoe. 
we  tblnk  that  they  are  competent.  While 
the  authorities  respecting  the  extent  to  and 
purpose  for  which  such  declarations  may  be 
admitted  are  not  uniform,  we  tbtok  that,  at 
least  in  this  state,  those  offered  hwe  were 
competent.  1  Green  (leth  Ed.)  700.  Elimi- 
nating the  testimony  of  Mrs.  Snsan  Unebarg- 
er, we  find  no  evidence  of  declarationa  mads 


Digitized  by  Google 


N.a) 


LINBBABOBR  t.  LINBBAROER. 


m 


subsequent  to  the  ezecntlOD  of  fbe  paper 
writing. 

This  rellevce  tn  from  the  dlsciuBloii  of  fSie 
much  vexed  question  as  to  the  extent  to 
and  purpose  for  which  such  declaratlcms  are 
admissible  In  this  state  under  the  mllnga 
In  Reel  t.  Reel,  8  N.  C.  248,  9  Am.  Dec.  682, 
and  Howell  t.  Barden,  14  N.  O.  442.  In* 
terestlng  discussions  of  these  cases,  as  re- 
lated to  the  current  of  authoritr  upon  this 
question,  will  be  found  in  Shaller  y.  Bum- 
stead,  supra;  Waterman  v.  Whitney,  11  N. 
T.  IfiT,  62  Am.  Dec.  71 ;  In  re  Hess's  WIU, 
48  Minn.  504,  SI  N.  W.  614,  31  Am.  8t  Rep. 
665,  and  notes;  Meeker  t.  Boylan,  28  N.  J. 
Law,  274,  289;  Jackson  t.  KnlfCen,  2  Johns. 
(  N,  T.)  31,  3  Am.  Dec.  893,  and  notes.  Cave- 
ators proposed  to  show  declarations  of  Hosea 
Llnebarger  made  prior  and  subsequent  to  the 
execution  of  the  paper  writing,  tending  to 
show  undue  Influence  by  him.  There  was  no 
declaration  r^rding  any  act  done  by  said 
Hosea.  The  exception  to  this  testimony  pre- 
sents a  difficult  question.  It  Is  elementary 
leaning  that  a  party's  declarations  against 
hlB  own  interest,  or  those  claiming  under 
him,  Bie  always  competent;  this  being  one 
of  the  settled  exceptions  to  the  hearsay  rule. 
It  la  equally  well  settled  that  when  the  per- 
sons whose  declarations  are  sought  to  be 
shown  Is  alive  they  are  not  competent 
against  strangers,  or  those  claiming  a  com- 
mon, but  not  Joint,  interest  That  persons 
talcing  a  devise,  <n-  bequest,  hi  a  will  have  a 
ccHnmnnlty  of  interest,  bat  not  a  joint  In- 
terest, Is  well  ,  settled.  "np<m  Uie  question 
whether  a  declaration  of  a  legatee  made  after 
the  execution  of  fi  will  is  admissible  to  show 
that  It  was  procured  by  nndne  Influence, 
there  Is  a  conflict  of  authority.  The  majority 
of  the  cases  r^ect  such  evidence  reasoning, 
on  general  principles,  that  no  one  should  be 
concluded  by  unauthorized  statranents  of  oth- 
ers with  whom  he  Is  In  no  way  associated 
or  identified  In  interest  The  admission  of 
a  legatee  Is  evidence  against  the  will  where 
be  la  the  sole  beneficiary  under  it;  but  the 
interests  of  legatees  under  a  will  are  several, 
not  Jt^t  Bach  claims  Independoatly  of  the 
others,  and  his  Interest  should  not  be  affect- 
ed by  the  acts  or  declarations  of  the  otiier 
legatees."  1  UnderhiU  on  WUIs,  163.  The 
question  is  presented  and  discussed  hi  Shall- 
er V.  Bnmstead,  supra:  "The  admissions  of 
a  party  to  the  record  against  his  Interests 
are,  as  a  general  rule,  competent  agalnsi^ 
tilm ;  and  this  rule  applies  to  all  cases  where 
there  is  an  Interest  In  the  suit  althoi^h  oth- 
er joint  parties  In  interest  may  be  Injurious- 
ly affected.  But  It  does  not  apply  to  cases 
where  th^e  are  other  parties  to  be  affected, 
who  have  not  a  Joint  Interest  or  do  not 
stand  in  some  relation  of  privity  to  the 
party  whose  admission  Is  relied  upon.  A 
mere  community  of  interest  Is  not  sufficient. 
Devisees  and  legatees  have  not  that  joint 
Intereot  In  the  wlU  which  wtU  make  the  ad- 


mission of  one  admissible  agalust  the  other 
l^tees.  The  separate  admissions  ot  each 
made  after  the  act  that  the  will  was  pro- 
cured 1^  th^  joint  acta  of  fraud  or  undue 
Influence,  cannot  be  p^mltted  to  prejudice 
the  other.  Buch  statemmts  are  only  admis- 
sible when  they  are  made  during  the  pros- 
ecution of  the  joint  raterprise.  Admitting, 
for  the  x^esent  that  any  Interest  in  a  will 
obtained  by  undue  Inflnoice  cannot  be  held 
by  third  persons,  however  Innocent  of  the 
fraud,  and  that  the  gift  must  be  taken 
tainted  with  the  fraud  of  the  person  procur- 
ing it  still  It  by  no  means  follows  that  the 
Interest  of  the  other  Innocent  legatees  should 
be  liable  to  be  devested  by  the  subsequent 
statements  of  the  parties  procuring  the  will. 
Such  a  rule  would  violate  ail  sense  of  rigbt, 
and  Is  not  sustained  by  the  decisions.  The 
admissions  of  a  legatee  made  prior  to  the 
date  of  the  encutlon  are  rejected  for  the  rea- 
son that  if  made  before  he  becomes  a  leg- 
atee, they  are  not  declarations  against  his  In- 
terest" 1  Underhill  on  Wills,  163.  Of  course 
if  there  be  a  conspiracy,  or  the  undue  In- 
fluence be  either  the  result  of  a  omimon  de- 
sign or  be  committed  Jointly  or  In  concert, 
the  acts  and  declaratlMis  of  the  parties  en- 
gaging therein  would  be  admissible  In  the 
same  way  and  to  the  same  extent  as  In 
other  like  cases.  In  Gash  v.  Johnson,  28  N. 
C.  289,  the  question  came  up  in  a  rather 
peculiar  way,  and  while  in  the  opinion  the 
court  expressly  Says  that  the  declaration  of 
one  of  the  legatees  In  regard  to  undue  in- 
fluence is  not  competent  against  the  others. 
It  Is  decided  that  because  he  was  not  a 
party  to  the  record,  the  will  being  propound- 
ed by  the  executor  aloue,  such  evidence  Is 
Immaterial  to  affect  his  rights  as  devisee. 
In  that  case  ti>e  contest  was  between  the 
executor,  who  alone  propounded  the  will  in 
common  form,  and  the  caveators.  It  would 
seem  from  the  decision  In  McRalny  v.  Clark, 
4  N.  a  698,  that  the  declarations  of  one  of 
the  legatees  or  devisees  are  competent  as 
against  himself.  The  usual  and  statutory 
method  of  proceeding  In  this  state,  when  a 
caveat  is  filed,  is  to  summon  all  persons  In 
interest  to  make  themselves  parties.  Revlsal 
1905,  §  3136.  It  Is  suggested  by  Judge  Daniel, 
in  Gash  v.  Jotmson,  sajHra,  tiiat  the  court 
should  direct  that  a  special  issue  be  drawn 
"for  the  jury  to  find"  whether  the  paper 
writing  propounded,  or  any  part  thereof, 
and  if  any,  which  part  Is  the  last  will  and 
testament  of  the  testator?  It  may  be  that, 
imder  an  issue  so  drawn,  the  declarations 
of  one  or  more  of  the  legatees  could  be  re- 
ceived as  against  the  Interest  of  such  leg- 
atee when  such  declarations  affected  the 
validity  of  the  legacy  or  devlBe  mads  to  such 
declarant 

That  there  are  practical  difficulties  in  the 
application  of  this  rule  Is  apparent  We  are 
Impressed  with  the  views  of  Mr.  Justice 
Craig,  expressed  in  McMillan  v.  McDlIl,  110 
IlL  47:  "In  the  case  under  consldetatlon,  the 

Digitized  by  Google 


712 


BB  SOUTHEASTERN  BBPOBTEB. 


(N.a 


conrt  In  deciding  tbe  qaMUon,  admitted  the 
declarations  only  as  against  the  party  wbo 
made  tiiem ;  Imt  tbla  did  not  reliefn  tbe  erl- 
dence  of  its  injnrloas  ^Cect  Tbe  evidence 
was  admitted  qp«t  tbe  lesiie  InTolred  In  the 
cage.  It  was  Incompetent  as  against  the 
otiMT  defendants,  and.  as  It  conld  not  affect 
tbe  Issoe  wltbont  affecting  the  otta^  detend- 
anta,  it  was,  In  oar  Judgment  Innnnpetent 
to  go  to  tbe  jury  <m  the  Issue  toTolTed.  If 
tbe  Interest  of  tbe  devisees  had  been  Joint, 
tbe  evldmce  might  have  beoi  admitted 
against  all  of  them,  as  we  understand  It  to 
be  a  mle  of  evidence  where  the  parties  have 
a  Joint  Intraest  In  the  matter  In  snlt^  an  ad- 
mission made  by  one  is  in  general  amipetoit 
evidence  against  all.  But  here  the  devisees 
did  not  have  a  Joint  Interest  nnder  the  will, 
but  th^  bad  Borate  Intueets  In  one  snhject 
—the  validity  of  llie  will— as  held  In  Diet- 
rich r.  Dietrldi,  1  Fen.  ft  W.  (Pa.)  806.  If 
this  was  a  case  where  a  Judgment  could  be 
rendered  against  <me  <a  the  dtfendants  with- 
out affecting  tbe  rights  of  tbe  others,  there 
might  be  sane  ground  for  admitting  In  evl- 
daice  tbe  declarations  as  against  tbe  defi- 
ant wbo  made  than;  but  sudi  is  not  the  case. 
The  only  question  here  Is  as  to  the  validity 
of  tbe  will,  and  testlmtmy  which  defeats  one 
deftfidant— one  devisee — defeats  all,  and  a 
Judgmoit  a^nst  one  necessarily  defeats  all. 
While  It  might  be  proper  to  defeat  a  will 
on  the  admlsdons  of  a  parly  who  was  a  sole 
devisee.  It  would  be  manifestly  unjust;  where 
there  are  seTOral  devisees,  to  suffer  tbe 
rights  of  all  to  be  concluded  and  swept  away 
by  the  admissions  of  on^  and  these  admis- 
sions made  in  their  abseoce  and  without 
their  knowledge  or  sanction.  If  the  admis- 
sions here  could  have  gone  to  the  Jury  and 
affected  the  rights  of  none  but  the  one  mak- 
ing th^,  no  error  would  have  been  ctunmlt- 
ted ;  but  such  was  not  the  case.  The  admis- 
sions, notwithstanding  the  ruling  of  tbe 
court,  went  to  the  Issue  devlsavlt  vel  non, 
In  which  all  the  devisees  were  equally  In- 
terested." It  Is  true  that  tbe  declaration 
offered  in  that  case  was  that  the  testator 
was  mentally  Incompetent.  It  may  be  that 
a  distinction  exists  between  declarations  of 
this  character,  which  go  to  the  validity  of 
the  entire  will,  and  those  amounting  to  ad- 
missions that  the  declarant  who  has  a  legacy 
or  devise,  under  the  will,  admitted  that  he 
had  exerted  undue  influence  or  practiced 
a  fraud  upon  the  testator.  There  Is  not  a 
scintilla  of  evidence  in  this  record  that 
Marvin  ever  spoke  to  his  father,  to  his  moth- 
er, or  to  Hosea,  In  regard  to  the  will.  He 
denies  that  he  did  so,  and  no  one  contradicts 
btm.  He  expressly  says  that  Marrln  had 
not  done  so.  There  Is  no  evidence,  other 
than  Mr.  Llnebarger's  declarations  before  tbe 
will  was  made,  that  Mrs.  Oarcdlne  Llne- 
barger  had  talked  with  her  husband  In  re- 
gard to  bis  wUL  It  would  therefore  be  man- 
Uestly  unjust  that  Hoeea's  declaratUms  re- 
garding  his  own  conduct,  for  his  own  bene- 


fit, should  be  used  against  them.  Brclnding 
the  declaratl<nu  of  Hosea  and  of  BCrs.  Susan 
Llnebarger,  we  are  of  tbe  opinion  that,  meas- 
ured 1^  the  standard  ai^lied  by  this  court 
In  Lea  V.  WllUams,  lU  N.  a  200.  16  &  E. 
176,  there  Is  not  sufflctoit  ovidoice  to  be 
submitted  to  the  Jury  to  diow  undue  Influence 
as  against  Mrs.  Unebarger  and  Marvin. 

The  declarations  are  not  inconsistent  with 
the  final  detomlnation  of  Bfr.  Llnebarger 
to  make  tlie  will  as  ve  find  it  He  said: 
That  it  was  hard  to  make  a  wUl—tlULt  be 
wanted  tbe  law  to  make  his  wilL  That  he 
would  not  make  a  will  unless  tta^  per- 
suaded him.  That  they  terrified  him  day  and 
nls^t-  That  he  saw  no  peaceu  Tbla  was  in 
April,  1000,  whereas  he  did  not  make  a  wlU 
until  November,  1008.  That  he  wanted  Us 
pr<q;)«ty  divided  equally  betweoi  bis  children. 
That  bis  first  wife's  children  w«e  am  near 
to  him  as  his  seccMid,  and  It  was  a  bard 
thing  to  have  to  do.  Monroe  Goodsra  says 
that  he  said :  **I  want  my  land  to  go  to  my 
first  chaps."  That  th^,  meaning  Hosea, 
would  curse  him.  That  was  Hosea,  He 
dldnt  say  tbe  old  lady  cursed  him,  or  that 
Mar^  did  so.  His  land  was  worth  about 
$2,000,  and  be  had.  It  appeaxB,  about  $1,200 
In  mon^.  His  honor  Instructed  the  Jury 
that  If  they  found  that  the  papw  writing 
was  necnted,  as  testified  to  by  the  witness 
to  It,  they  would  answer  the  issue  *7ef(.** 
unless  they  found  from  the  evidence  by  the 
caveators,  first,  that  undue  Influence  was  in 
fact  exerted;  second,  that  It  was  successful 
In  subvwting  and  controlling  the  will  of  the 
testator.  In  regard  to  the  declarations,  he 
said  that  they  afforded  no  substantive  proof 
(f7  undue  Influence,  and  were  not  admitted 
for  that  purpose ;  and.  before  tbe  caveators 
could  recover,  it  was  necessary  that  they 
should  prove  that  undue  influence  was  In 
fact  actually  exerted  upon  the  testator  by 
other  evidence  than  his  own  declaratlonf. 
This  Instruction  was  correct,  and  Is  sus- 
tained by  the  authorities  and  the  reason  of 
the  thing.  In  re  Hess's  Will,  supra.  It 
would  be  an  exceedingly  dangerous  Innova- 
tion upoa  the  statute  which  requires  a  will 
to  be  executed  according  to  the  formalities 
prescribed,  to  permit  It  to  be  set  aside  upon 
mere  declarations  of  the  testator  In  regard 
to  undue  Influence,  unaccompanied  by  any 
act  on  tbe  part  of  any  person.  Measured 
by  tbe  standard  laid  down  by  bis  honor,  we 
think  that  he  should  have  instructed  the  Jury 
that  there  was  no  evidence  upon  which  they 
could  find  against  the  will  as  to  Mrs.  Llne- 
barger and  Marvin.  We  can  see  no  reason 
why  a  special  issue  may  not  be  submitted  to 
the  Jury,  as  suggested  In  Oash  v.  Johnson, 
supra,  directed  to  the  interest  of  Hosea. 
In  that  event,  as  we  have  seen,  the  declara- 
tions of  the  testator  made  prior  to  the  ex- 
ecution of  the  will,  coupled  with  those  of 
Hosea.  would  be  compet»it  to  be  craisldered 
by  the  Jury  on  the  Issue  thus  presented.  The 
propounders  excepted  to  certain  parts  of  bis 
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tumor*!  diarg»  fa  regard  to  luunlt;.  WbII« 
we  And  no  suexestlon  of  insanity,  either  in 
the  caveat  or  the  evidence,  In  passing  upon 
the  question  as  to  whether  the  will  was  pro- 
cured by  the  undue  Influence  of  Hosea,  the 
age  of  the  testator,  his  mental  and  physical 
condition,  and  other  relevant  facts  would  be 
competoit  to  be  coniddered  by  the  jury.  The 
pn^undera  attempted  to  raise  the  question 
that  there  waa  no  evidence  to  be  submitted 
to  the  jury  by  a  motion  for  ju^meat  of  son 
obstante  veredicto.  This  was  not  the  proper 
motion,  and  his  honor  could  not  have  render- 
ed Jndgmoit  notwithstanding  the  verdict 
It  la  evident,  however,  that  It  was  their 
purpose  to  move  for  Judgmsit  upon  Qie 
whole  evidence. 

We  are  of  the  opinion  that,  as  to  Caroline 
and  Marvin  Llnebarger,  eliminating  ttie  In* 
competent  testimony,  the  motion  should  have 
been  allowed.  The  cause  <^onld  be  remand- 
ed for  a  new  trial.  In  accordance  with  the 
principles  announced  herein. 

New  trial. 

HOEB,  J.,  cracors  In  result 


SHAW  V.  SBABOABD  AIB  LINE  BY. 

(Supreme  Ocnirt  of  North  Carolina.    Dee.  11* 

1906.) 

Cabbixbs— Injuries  to  PAsaBNOBB— Gohtub- 

TTTORT  NEOLIOinCE. 

Under  Bevlsal  190S,  |  2828.  providing  that 
a  railroad  MHnpany  sball  not  be  llaUe  ror  in- 
juries to  a  pasBengcr  while  on  the  platform  of 
a  car.  Id  violation  of  the  printed  reguIatJoDB 
of  the  company,  posted  in  a  conspicuous  place, 
inside  of  Its  passenger  cars,  where  it  famish- 
ed reran  within  snch  cars  sufficient  for  the 
proper  accommodation  of  its  passengers,  the 
company  was  not  liable  for  injuries  to  a  pas- 
a&iger  who,  after  the  porter  called  oat  the 
name  of  the  station  at  which  she  intended  to 
alight,  and  while  the  train  was  still  moving, 
went  upon  the  car  platform  In  violation  of 
the  printed  r^ilatioos  so  posted,  and  was  in- 
jarea  by  the  sudden  jerkins  of  the  train,  though 
she  went  upon  such  platform  in  the  bona  fide 
belief  that  the  train  nad  come  to  a  full  stop, 
and  though  a  reasonably  prudent  pers<Hi  under 
the  same  drcumstaneee  would  have  so  believed 
and  acted. 

[Ed.  Note^For  esses  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  f  1S86.] 

Clark,  C.  J.,  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court  Mecklenburg 
County;  Bryan,  Judge. 

Action  by  Bessie  Shaw  against  the  Sea- 
hoard  Air  Line  Bailway.  From  a  judgment 
for  plaintiff,  defoidant  appeals.  New  trial 
granted. 

This  was  a  civil  action  tried  before  Bryan, 
at  Mecklenburg  superior  court  for  the 
recovery  of  damages  for  injuries  eustalned 
by  plalntlfiT  as  the  result  of  an  alleged  fall 
from  the  front  platform  of  one  of  the  de- 
fendant's passenger  cars  while  a  passenger 
thereon  on  the  night  of  February  26,  1905. 
at  B  point  about  three-quarters  of  a  mile 
west  of  Matthews.  N.  O.  which  fall.  It  la 


claimed,  was  caused  by  the  eudd«i  and  vio- 
lent jerking  of  the  train.  The  court  submit- 
ted the  usual  isaii«  of  negllg^ce.  contribu- 
tory negligence,  and  damage.  The  jury 
found  the  Issues  for  the  plaintiff  and  assessed 
her  damagesL  From  the  Judgmoit  rendered, 
defendant  appealed. 

Burwell  ft  Cansler,  for  appellant  Stewart 
ft  MaciBae  and  Tlllett  ft  Gvtbrie,  t<a  ap- 
pellee. 

BBOWN,  J.  Plaintiff  was  a  passenger  od 
defendant's  imsseuger  train  goiDg  to  Mat- 
titews,  N.  C.  In  the  car  In  which  she  was 
traveling  was  the  following  printed  notice 
posted  up  at  the  time  in  a  conspicaoiis  place: 
"NOTIOBI  Passaigers  are  prohibited  from 
going  on  PLATFOBMS  or  between  CABS 
while  the  train  Is  In  motion,  and  are  warned 
not  to  allow  their  HBADS  or  LIMBS  to  pro- 
ject from  CAB  WINDOWS."  The  evidence 
Is  conflicting,  but  there  Is  much  evldmce 
tending  to  prove  that  plaintiff  went  out  on 
the  platform  of  the  car  and  was  Injured 
thereon  while  the  train  was  moving  and  he- 
tore  it  bad  oome  to  a  stop.  Section  262S. 
Bevlsal  1906.  reads  as  follows:  '*In  case  any 
passenger  on  any  railroad  ahaU  be  injured 
while  on  the  platform  of  the  car,  or  on  any 
baggage,  wood  or  freli^t  car.  In  vtolatlon  of 
the  printed  regulations  of  the  company  posted 
up  at  the  time  In  a  conspicuous  place  inside 
Ito  passenger  cars  then  In  the  train,  said 
company  shall  not  be  liable  for  the  Injur?: 
provided  said  company,  at  the  tbne.  famishes 
room  inside  Its  passoiger  cars  sufficient  for 
the  proper  accommodation  of  its  passengers." 
It  is  not  contended  that  plaintiff  went  out  on 
the  platform  for  lack  of  room  Inside  the  car, 
because  It  appears  from  her  own  testimony 
that  she  had  a  seat;  nor  did  she  go  out  at 
the  invitation  of  the  defendant's  agent  Her 
testimony  Is  that  the  train  was  not  In  motion 
when  she  went  on  the  platform. 

Tti6  following  instruction  wss  glvoi  by  the 
court  to  which  defendant  duly  exce$>ted:  "If 
the  jury  shall  find  that  when  the  plafntfff 
went  upon  the  platform,  she  did  so  In  the 
bona  flde  belief  that  the  train  was  not  In  mo- 
tion, but  that  it  had  come  to  a  full  stop,  and 
that  a  reasonably  prudent  person  under  tlie 
same  circumstances  would  have  so  believed 
and  so  acted,  then  you  are  instructed  that 
section  2628  of  the  Bevlsal  of  1905  would  not 
apply,  although  the  train  bad  not  actually 
come  to  a  full  stop,  and,  in  this  view,  if 
you  shall  find  that  the  defendant  was  guilty 
of  negligence,  as  alleged  In  the  complaint, 
you  win  answer  the  first  Issue  'Tea.* "  The 
rule  of  the  defendant  company,  which  we 
have  quoted.  Is  given,  when  the  terms  of  the 
statute  have  been  complied  witb,  the  force 
and  effect  of  a  law  of  the  state  prohibiting 
passengers  from  going  out  on  the  platform 
of  moving  trains  and  barring  a  recovery  for 
Injuries  sustained  under  such  circumstances. 
In  other  words,  when  the  railroad  company 
complies  with  the  statute,  and  the  passenger 


Digitized  by  Google 


714 


66  BOUTHBASTBaN  RBPOBTBB. 


(N.a 


roltmtarily  Tlolates  the  rule  posted  for  his 
protection,  and  be  is  consequently  injured, 
the  law  refaees  him  a  right  of  action.  The 
paBS»iger*8  conduct  Is  not  to  be  governed  en- 
tirely by  the  doctrine  of  contributory  negU- 
gence  as  expounded  by  the  courts,  bat  rather 
In  the  light  that  there  Is  no  actionable  n^I- 
gence — no  cause  of  action.  The  statute  Is 
made  for  the  protection  of  passengers  as 
well  as  for  that  of  the  ratlroad  company,  and 
specifically  relleTes  the  company  from  any 
liability  when  the  passenger  violates  Its  pro- 
visions. The  vice  in  the  quoted  Instruction 
Is  that  it  gives  to  the  passenger  the  benefit 
of  the  rule  of  the  prudent  man  as  if  the  mat- 
ter were  being  consld^ed  under  the  second 
Issue  and  solely  In  the  light  of  contributory 
negligence.  The  instruction  reads  into  the 
statute  something  that  Is  not  there  and  prao 
tlcally  places  upon  the  railroad  company  the 
responsibility  for  the  passenger's  error. 
However  inadvertent  such  error,  the  passen- 
ger, and  not  the  carrier,  Is  to  blame.  His 
honor  assumes  that  the  train  was  moving 
(how  fast  he  did  not  state),  and  declares  that 
the  statute  does  not  apply  if  the  plaintiff  en- 
tered upon  the  platform  in  the  bona  fide  be- 
lief that  the  train  was  not  moving,  and  If 
a  reasonably  prudent  person  under  similar 
circumstances  would  have  so  believed  and  so 
acted.  This  practically  nnllifles  the  force 
and  eEEect  of  the  statute,  and  leaves  it  for  the 
Jnry  to  determine  when  they  will  apply  the 
statute,  and  when  not.  It  Is  a  very  simple 
and  easy  matter  by  observing  outside  objects 
or  the  earth  itself  to  tell  when  a  train  Is  at 
a  standstill,  and  ft  Imposes  no  hardship  upon 
a  passenger  to  require  him  to  be  certain  as 
to  that  before  entering  upon  the  platform. 
The  carrier  owes  no  duty  to  be  upon  the 
lookout  for  passengers  who  violate  the  print- 
ed rule  and  go  on  the  platform  when  pro- 
hibited, and  the  engineer  and  those  In  charge 
of  the  train  have  a  right  to  suppose  that 
passengers  will  remain  In  the  car  until  It 
comes  to  a  full  stop,  and  they  have  a  right 
to  act  accordingly.  The  statute  contains  no 
exception  to  its  general  provision,  and  In 
plain  terms  relieves  the  company  from  lia- 
bility In  the  case  of  a  passer^r  Injured  while 
on  the  platform  of  a  moving  train  when  the 
company,  as  in  this  case,  has  complied  with 
its  terms.  In  Denny  v.  Railroad,  182  N.  C. 
340,  43  S.  E.  847,  It  Is  held  that  a  passenger 
who  voluntarily  goes  upon  the  platform  of  a 
moving  train  for  the  purpose  of  alighting  at 
the  station,  and  Is  Injured  by  reason  of  a 
Jerk  In  the  train,  Is  not  «itltled  to  recover 
therefor,  and  Mr.  Justice  Connor,  speaking  of 
the  duty  of  the  engineer,  says:  "He  cannot 
be  supposed  to  know  or  anticipate  that  pas- 
sengers, in  defiance  of  the  rules,  have  gone 
upon  the  platform  and  are  standing  upon 
the  steps  of  the  car  while  in  motion."  See, 
also.  Railroad  C!o.  v.  Hawk,  72  Ala.  112,  47 
Am.  Rep.  403. 

In  the  case  before  us,  as  In  Denny's  Case, 
there  Is  no  sa{n>estlon  that  the  conductor  was 


upon  the  platform  and  no  evidence  that  plain- 
tiff was  Invited  to  go  out  there  preparatory 
to  leaving  the  train.  The  fact  that  the  porter 
called  out  the  station  name  before  reaching 
the  station  was  no  invitation  to  go  upon  the 
platform,  for  at  that  time  the  train  was  mn- 
nlng  rapidly,  and  only  after  the  announce- 
ment did  It  begin  to  slow  down.  In  Smltli  v. 
Railroad,  88  Ala.  638,  7  South.  119,  7  L.  R.  A 
82S,  16  Am.  St  Bep.  63,  it  Is  said:  "The 
mere  announcement  of  the  name  of  a  station 
is  not  an  invitation  to  alight;  but,  when  fol- 
lowed by  «  full  stoppage  of  the  train  soon 
thereafter,  Is  ordinarily  notification  that  It 
has  arrived  at  the  usual  place  of  landing 
passengers.  *  *  *  Comparing  all  the 
cases,  we  deduce  that,  when  the  name  of  the 
station  iB  called,  and,  soon  thereafter,  the 
train  Is  brought  to  a  standstill,  a  passenger 
may  reasonably  conclude  that  It  has  stopped 
at  the  station,  and  endeavor  to  get  off,  un- 
less the  circumstances  and  Indlcatione  are 
such  as  to  render  manifest  that  the  train 
has  not  reached  the  proper  and  usual  land- 
ing place."  To  the  same  effect  are  the  follow- 
ing cases:  EiUgland  v.  Railroad  (Mass.)  27 
N.  E.  1;  Railroad  Go.  v.  Holmes.  97  Ala. 
332,  12  South.  286;  Mitchell  v.  Railroad,  61 
Mich.  236»  16  N.  W.  388,  47  Am.  Rep.  566; 
Railroad  v.  Green  (III.)  25  Am.  Rep.  266; 
Minock  v.  RaUroad  (Mich.)  66  N.  W.  780. 

It  is  contended  by  defendant  that  there  Is 
a  material  variation  between  tibe  allegation 
of  the  complaint  and  plaintiffs  proof,  in  that 
she  alleges  In  hw  complaint  ttiat  the  train 
was  moving  when  she  entered  on  the  plat- 
form, and  In  her  testimony  she  states  that 
it  was  at  a  standstill.  It  is  unnecessary  that 
we  consider  this,  as  the  complaint  may  be 
amended  before  another  trial. 

New  trial. 

HOKE,  J.  (dissenting)*  I  cannot  concur 
in  the  decision  of  this  case,  and  am  of 
opinion  that,  by  an  erroneous  application  of 
a  wholesome  principle,  the  decision  of  the 
court  may  work  great  Injustice  to  the  plain- 
tiff In  the  further  trial  of  the  cause.  The 
objection  urged  against  the  validity  of  the 
present  trial  and  held  for  error  in  the 
opinion  of  the  court  Is  that  the  charge  of 
the  Judge  contravenes  a  rule  of  the  company 
made  and  posted  pursuant  to  the  statute 
(Revlsal  of  1905,  S  2628)  which  forbids  pas- 
sengers  from  going  on  the  platform  when 
the  train  is  In  motltm.  I  think  the  statute 
Is  a  wise  (me,  and  the  rule  a  reasonable 
regulation  when  reasonably  Interpreted;  but 
I  cannot  think  that  any  correct  or  reasonable 
Interpretation  of  this  mle  would  iq>hold  or 
sustain  the  objection  made  to  tbe  charge  on 
the  facts  of  the  present  case. 

These  facts  show  that,  about  a  mile  from 
Matthews  station,  th^e  had  been  a  wash- 
out which  had  been  recently  repaired,  and  the 
employes  of  the  d^endant  had  been  In* 
structed,  or  were  accustomed,  to  stop  or 
slow  down  at  this  place,  niere  was  no  tes- 
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Vttumj  Uiat  plaintiff  wu  amm  of  ttla  ens* 
torn  or  of  tbtse  UutrnctloiUL  Tb»  theory  and 
tSBdmcmy  of  the  plaintiff  was  that  at  the 
time  of  tbe  oocnrrause  plaintiff  waa  a  paaaen^ 
gv  oa  the  defei^Uint  road,  golns  from  Obar- 
lotte  to  Bfattbemi,  a  Btatifm  abont  10  mllee 
oat;  In  the  ntghttiine.  On  arontdUiif  likt- 
tbews,  near  whJch  town  she  lived,  the  portet 
oa  the  train  came  through  the  flrat-claai  car, 
vheie  plaintiff  waa,  anA  calleA  ont  "Mat* 
tliewi.*'  The  train  immediately  began  to  ilow 
down,  and  plaintiff  got  op  from  her  aeat  and 
atarted  to  go  out  She  had  her  grip  in  her 
hand  and  her  bab^  <m  her  arm  as  ahe  went 
towards  the  front  door,  and  by  the  time  the 
plaintiff  had  readied  the  front  door  the 
train  bad  almoat  elappeA,  and  Than  wltnen 
got  to  the  platform  It  had  atoived.  The 
train  tiun  gare  a  rloloit  Jerk,  and  plaintiff 
was  thrown  down  and  iwloiuly  Injnred.  An- 
other wltneM  for  the  plaintiff  aald  that  the 
train  had  alowed  up  and  looked  to  him  like 
It  etiqngwd  when  It  got  eren  with  ttie  warii- 
ovt,  and  then  gave  a  snddea  }etk  and  went 
f<nrward.  Tet  another  wltnesa  for  plaintiff 
stated  tbat  the  train  had  gotten  very  slow  at 
the  waahont,  bat  be  did  not  think  that  the 
train  bad  quite  sb^iped.  The  theory  of  the 
defendant  was  that  the  train  had  never 
gotten  Blowtt  than  fire  miles  an  hour  at 
tide  point;  the  testimony  of  tiw  defendant 
being  that  It  waa  rannlng  from  five  to  ten 
miles  an  boor. 

Presenting  the  theory  and  testimony  of 
the  defendant,  the  court  charged  the  jury, 
amoi^  other  thlnga,  that  the  general  role 
Is  that  passengors  wtio  are  attempting  to  go 
on  or  off  a  moving  train  In  violation  of  the 
mles  of  the  railroad  company  cannot  re* 
cover  for  Injuries  received  by  than.  This 
being  so,  If  the  jury  find  that,  at  the  time 
plaintiff  was  Injured,  there  was  a  printed 
notice  posted  up  in  a  conQ)lcnouB  place  wam- 
ing  passengers  not  to  go  on  the  platform 
while  the  train  was  in  motion,  and  plaintiff 
went  upon  the  platform,  under  the  erroneous 
Impression  tiiat  It  was  slowing  up  for  her 
station,  and  while  upon  said  platform  plain- 
tiff was  thrown  therefrom  as  a  result  of 
a  fluddra  Jerk  or  movement  of  the  train, 
which  was  slowing  up  for  a  waahout,  then 
the  court  chafes  that  the  plaintiff  was 
^Ilty  of  contributory  n^ligence  In  going  on 
tbe  platform  while  the  train  was  slowing  up, 
which  negligence  on  her  part  would  be  the 
proximate  cause  of  the  Injury,  and  the  jury 
should  answer  the  second  Issue,  "Tes."  That, 
even  thot^h  the  Jury  should  find  that  the 
defendant  was  guilty  of  negUgraice  In  fall- 
ing to  warn  the  plaintiff  that  the  train  was 
slowing  for  the  washout,  and  not  for  the 
station,  or  In  causing  the  train  to  be  suddenly 
and  violently  Jerked  forward  while  at  the 
washout,  yet.  If  the  Jury  find  that  plaintiff 
went  on  the  platform  of  the  car  while  it 
waa  In  motion  In  violation  of  tbe  printed 
i^ulatlon  of  the  company,  posted  in  a  con- 


spieoonfl  place  In  the  car,  and  was  Injnred 
on  aoeonnt  of  a  snddoi  jerk  or  ntovement  of 
the  car  wliUe  (m  the  platform  preparing  to 
alight,  than  the  court  charges  tbe  Jury  that 
tbe  plaintiff  was  guilty  of  contributory  neg- 
ilgBOce  which  would  be  the  proximate  cause 
of  ttio  injury.  Again.  If  the  jnzy  find,  by 
tiie  neater  weight  of  tiie  erldenoe,  that  there 
waa  a  rule  pn^e^  posted  In  tiie  car,  fw- 
blddlng  passcsigers  to  go  cm  the  platform 
while  the  train  was  In  motion,  and  she  went 
on  tbe  platform  wUle  tiie  train  waa  running 
frmn  five  to  ten  miles  an  bonr  and  was 
tiirown,  in  that  erait  she  wonld  be  guilty 
of  contributory  negligence. 

In  presenting  the  theory  and  evidence  for 
the  plaintiff,  the  oonrt  durged  tlie  jnry  as 
folknra:  "If  the  jury  riiall  find,  by  tiie 
greater  weight  of  the  evidence,  tiiat  shortly 
before  readitng  Uatthewa,  on.  tiie  night  re- 
ferred to  in  tile  complabit,  the  defendant's 
emvitoyi  went  thronSh  tiie  paseeaiger  cotxh 
in  «1ilch  tbe  plaintiff  was  rldbig  and  called 
'Matthews,'  and  that  Immediately  thereafter 
the  train  began  to  slow  up  and  gradually 
ran  slower  and  slower,  until  It  came  to  a  toll 
stop,  and  tiiat  the  plaintiff  while  the  train 
was  slowing  vp  mat  towarda  tiie  plstfbrm. 
believing  that  the  trabi  had  stopped  for  the 
station,  and  In  so  doing  acted  as  a  rea- 
sonably pmdent  pMS(m  wonld  have  acted  un- 
der the  same  or  similar  drcumstancea,  and 
while  so  Qpcrn  the  i^tform  the  train,  with- 
out wamUig  to  her,  was  suddenly  jerked  for- 
ward by  the  defmdant^s  employes,  and  by 
reason  of  said  sodden  jerking  fnrward  the 
plaintiff  was  thrown  Crran  the  said  platform 
to  tiie  ground,  and  thereby  Injured,  as  al- 
leged in  the  complaint,  then  the  jury  are  In- 
structed tiiat  tills  was  negllgcnoe  on  tbe  part 
of  tiie  defendant  and  they  will  answer  the 
first  Issue,  'Yes.' "  And  further,  at  the  re- 
quest of  the  plaintiff,  gave  tbe  following 
apecial  Instructhms:  "If  tbe  Jury  ahall  find 
that,  when  the  plaintiff  weat  upon  tbe  plat- 
form, She  did  so  In  the  b<ma  fide  belief  that 
the  train  was  not  In  motion,  but  tbat  It 
had  come  to  a  full  stop,  and  that  a  reasona- 
bly prudent  person,  under  the  same  circum- 
stances, would  have  so  believed  and  so  acted, 
then  you  are  Inatmcted  tbat  section  2628  of 
the  Rerlsal  of  1006  wonld  not  apply,  although 
the  train  bad  not  actually  «mie  to  a  full  stop, 
and.  In  tills  view.  If  you  find  that  tbe  de- 
fendant was  guilty  of  n^tigence,  as  all^Eced 
In  the  complaint,  you  will  answer  the  first 
issue,  'Tea.* " 

We  have  held.  In  aeveral  well-consldered 
dcctalons  in  this  state,  tliat  the  charge  to  tlic 
Jury  must  be  considered  aa  a  whole  In  the 
same  connected  way  in  which  it  wos  given, 
and  on  the  presumption  that  the  Jury  did 
not  overlook  any  portion  of  it;  and  if,  when 
so  considered,  it  presents  tbe  law  fairly  and 
correctly,  it  will  afford  no  ground  for  rerers- 
lug  the  Judgment,  though  aome  of  the  ex- 
pressions, when  standing  alone,  might  be  re- 


Digitized  by  Google 


716 


66  SOUTHEASTERN  BEFOBTIEB. 


garded  as  erroneous.  Applying  this  mle  to 
the  charge  now  considered,  I  tblnk  by  fair 
intendment  It  could  only  mean  tbat,  wnile 
the  plaintiff  could  not  recover  if  she  mtered 
on  the  platform  when  the  train  was  in  mo- 
tion in  violation  of  a  rale  of  the  company 
properly  posted,  yet  the  rule  would  not  apply 
if  she  took  that  position  after  the  porter  had 
called  the  station,  and  when  the  train,  im- 
mediately after  such  call,  had  come  to  a  stop, 
or  so  near  It,  that  the  plaintiff,  in  the  exer- 
cise of  reasoaable  care,  could  not  discover 
whether  It  bad  stopped  or  not  So  Interpret- 
ed, I  think  the  charge  a  correct  one  on  the 
facts  presented,  and  that  the  rule  only  ap- 
plies and  prevents  recovery  where  the  pas- 
senger voluntarily  goes  on  the  platform  when 
the  train  fs  perceptibly  in  motion;  and  does 
not,  and  was  never  Intended  to  ftpplj  to  cases 
like  the  present,  where  the  pass^ger  goes  on 
the  platform  by  the  implied  Invitation  of  the 
defendant's  employ^  when  Its  train  had 
come  to  a  stop,  or  so  nearly  so  that  the  pas- 
srager  could  not  tell  whether  it  was  mov- 
ing or  not 

The  opinion  of  the  court,  as  I  understand 
It  In  upholding  a  contrary  view,  applies 
and  extends  the  rule  to  a  case  which  Is  not 
la  Its  spirit  nor  within  Its  let^,  by  any  fair 
or  reaswiable  ctKutmctlon ;  and,  in  Its  prac- 
tical ^ecta,  may,  and  fireqnmtly  will,  en- 
able a  carrier,  by  invitation  of  its  f»nploy6s, 
reasonably  relied  upon,  to  entice  a  passenger 
to  his  hurt  injure  him  by  gross  n^Ilgence 
and  escape  with  impunity.  The  interpreta- 
tion put  upon  this  mle  «nd  statute  is  not 
only  not  gnmnOed  in  r)^t  reason,  but  la  not 
supported  by  any  well-omsidered  authority. 
There  are  several  dedsious  which  hold  that 
the  mere  call  of  a  station  does  not  amount  to 
an  invitation  to  a  passoiger  to  go  on  the  plat- 
form for  the  purpose  of  alighting  while  the 
train  is  still  in  motion.  But  no  such  decision 
was  made  tm  facts  similar  to  those  presoit- 
ed  in  the  case  we  an  conslderlni^  where  the 
porter  called  the  station,  the  train  slowed  up, 
and  elth^  stopped,  or  came  So  near  it  that 
Its  motitm  cmld  not  be  observed.  The  better- 
conBldered  authorities  hold  that  this  amounts 
to  an  Implied  invitation  to  the  passengers  to 
step  on  the  platform  for  the  purpose  of 
alighting,  and  If.  in  so  doing,  a  passenger  is 
injured  by  the  negligence  of  the  company's 
anployds,  tbe  plaintiff  can  recover.  In  the 
case  of  Bailroad  v.  U^ers,  62  Fed.  367,  10 
C.  G.  A.  485,  being  a  decision  of  the  Court 
of  Appeals  of  the  Seventh  Circuit,  Fuller. 
Circuit  Judge,  Jenkins,  Circuit  Judg^  and 
Grosscup,  District  Judge,  present  and  taking 
part  in  the  decision,  it  was  said:  "It  is  ur- 
ged that  there  Is  exemption  from  llnTiillty 
here  by  rraeon  of  the  provision  of  the  statute 
of  Indiana  (Rev.  St  1881,  §  392S),  which  de- 
clares: 'In  case  any  passenger  on  any  rail- 
road shall  be  Injured  mx  the  platform  of  a 
car,  or  any  baggage,  wood,  or  frelglit  cnr, 
in  violation  of  the  printed  regulations  of  the 


company  posted  up  at  the  time  in  a  conspic- 
uous place  Inside  of  Its  passenger  car  then 
in  the  train,  such  company  shall  not  be  liable 
for  the  injury,  provided  said  company  at  the 
time  furnished  cars  sufficient  tor  the  proper 
accommodation  of  the  passengers.'  It  was 
found  by  the  Jury  that,  <hi  the  inside  of  the 
door  of  the  car  in  which  the  defendant  In  error 
was  rldli^.  the  company  had  placed  a  notice 
warning  passengere  from  riding  on  the  plat- 
form whea  the  train  was  in  motion.  This 
statute  was  obviously  intended  to  absolve 
the  company  from  re^KHiBlblll^  ft>r  damages 
to  passengers  Imprudently  and  improperly 
standing  or  riding  upon  the  platform,  but  we 
cannot  conceive  that  it  was  designed  to  ap- 
ply to  a  case  ut  a  passenger  Justifiably  leav- 
ing a  car;  the  platform  being  the  only  mode  of 
egress,  and  the  def^dant  in  error  being  there 
by  Invitation  of  the  servant  of  the  company 
for  the  purpose  of  alighting^  and  was  not  we 
think,  riding  upon  the  platform  within  the 
meaning  of  the  statute"— -citing  Bud  v.  Rail- 
road, 31  X.  Y.  814,  88  Am.  Dec.  271;  Bail- 
road  V.  Miles,  88  Ala.  256,  6  South.  606.  And 
in  6  Cyc.  638,  it  Is  said:  '*It  will,  In  general, 
constitute  negligence  on  the  part  of  a  pas- 
senger who  violates  a  regulation  made  by  a 
carrier  with  reference  to  the  safety  of  pas- 
sengers, and  for  an  Injury  resulting  from  siidi 
violatl<ni  he  cannot  recover;  but  the  passm- 
ger  may  properly  rely  on  the  discretion  of  the 
person  in  charge  of  the  conveyance  as  to 
what  would  be  safe  conduct  Thoa,  while  it 
is  usually  in  violaticm  of  the  rules  to  ride 
on  the  platform  ot  a  moving  train,  yet.  If  tills 
is  by  tiie  eaqiress  or  implied  direetlon  or 
consent  of  tlie  person  in  charge  of  the  train 
or  car,  it  vrill  not  be  imputed  to  the  passenger 
for  negligoioe.**  And  In  6  Amer.  &  Eng. 
Bncy.  078,  in  note  1,  it  Is  said:  **I1ie  r^:u- 
latlon  fozi)Idding  pass«igers  to  stand  on  the 
platform  of  a  car  while  tlie  train  is  in  motMHi 
being  reasonable  and  proper,  a  passenger  who 
is  Injured  while  standing  on  the  platform,  in 
violation  of  such  r^nlatlon,  is  gnllty  of  con- 
tributory n^ligence  and  cannot  maintain  an 
action  to  recover  damages.  But  the  passen- 
ger who  remains  there  only  long  enough  to 
ascertain  that  the  train  has  not  stopped  does 
not  violate  the  regulation  prohibiting  passen- 
gers from  riding  on  the  platform." 

These  authorities.  I  think,  state  the  cor- 
rect doctrine,  and,  applied  to  the  fiicts  of  the 
case  before  us,  will  show  tbat  the  trial  has 
been  free  from  reverBlble  errctt.  There  could 
be  no  better  illustration  of  the  wisdom  of 
this  position  than  the  facts  disclosed  in  the 
reoord.  As  heretofore  stated,  the  plaintiff, 
on  the  train  for  the  second  time  In  her  life. 
Ignorant  of  any  washout  or  of  any  directions 
or  custom  of  the  company  to  make  a  stop  at 
the  washout  hears  the  porter  call  "Mat- 
thews," the  station  to  which  she  was  going. 
The  train  immediately  slowed  up.  l*e  plain- 
tiff, acting  on  the  call,  in  connection  with 
the  slower  motion  of  tiu  train,  goes  to  the 
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door  fiiir  tti*  pnrpoM  of  allshting.  and.  wben 
■be  Bte^  on  the  j^tfnnn,  the  train  Is  at 
a  etandetlll,  or  to  near  It  that.  In  the  ezerdae 
of  OTdlnary  ear^  >he  cannot  tell  that  It  la 
In  motion.  It  was  In  presenting  thla  theory 
and  the  evidence  tending  to  support  It  that 
the  alleged  error  was  committed,  and  It  seems 
to  me  that  a  mere  statement  ot  the  testimony 
Is  B  complete  ansver  to  the  posltlmi. 

I  am  of  opinion  that,  both  on  reason  and 
authority,  the  verdict  and  Judgment  abonid 
be  upheld. 

OLARK,  O.  J.,  concurs  In  tbe  dissenting 
opinion. 


V.  P.  PARKER  ft  GO.  T.  OONTINBNTAL 
INB.  GO. 

{Supreme  Oonrt  of  North  CsTollna.   Dee.  11. 
1906.) 

1.  APPEAT/— RrCOBD — PBEStnCPTTOirS. 

Rerisal  1905,  I  4750,  reqafres  serrlce  of 
legal  process  on  a  foreign  iosurance  company 
Hcensed  to  do  busloeBs  in  the  state  by  leaTinz 
the  same  with  the  Insurance  OHnmlnloner,  ana 

SroTides  that  no  other  s^rlce  shall  be  ralid. 
Teld  that,  where  there  was  no  specific  find- 
ing by  the  trial  judge  that  defendant  Insur- 
ance company  was  licensed  to  do  business  with- 
in the  state,  it  would  be  presumed,  on  appeal. 
In  SDpport  of  his  determination  that  a  serrlce 
otherwise  made  was  ralid,  that  such  was  not 
the  fact 

a  iHStTBAWCB— FlEE  POLICT— ACTIOR— INCON- 

SI8TENT  DsnnsBS. 

Where,  in  an  action  on  a  fire  policy.  In- 
mrer  denied  liability  because  of  an  alleged 
violation  of  an  Iron-safe  clause,  it  could  not 
thereafter  successfully  plead  failure  of  plaiutlfl 
to  fil«  proofs  of  loss,  to  defeat  a  recovery. 
8.  Sams— laoN-SAit  Clause— Breach. 

Where  a  fire  occurred  within  30  days  after 
a  policy  was  issued  and  an  iron-safe  clause 
therein  allowed  30  days  for  mahing  the  inven- 
tory and  the  opening  of  books  whldi  were  re* 

gnired  to  be  kept  m  the  safe,  there  was  no 
reach  of  such  iron-safo  dauae. 
4.  Appeai/-xRxoob]>— FaisuiiraoiTS— LiinTA- 

TXONS. 

Rerlaal  1906.  I  4809,  provldeB  that  no  in- 
mranee  company  uiall  limit  the  time  for  tbe 
commeDcement  of  an  action  to  less  than  one 
year  after  accrual  thereof  or  to  less  ttian  six 
months  from  the  time  a  nonsuit  Is  taken  In  an 
action  brought  on  a  policy  within  tbe  time 
originally  prescribed.  Hdd  that,  where  suit 
was  brought  on  a  policy  within  12  months  and 
a  nonsuit  taken,  but  the  record  on  appeal 
telled  to  riiow  when  the  new  rait  was  com- 
menced, it  would  be  presumed,  In  support  of 
Che  conrt's  Judgment  in  favor  of  plaintiff,  that 
It  was  begun  within  the  time  required. 

Appeal  from  SuperlOT  Gonrt,  Boiko  Comi- 
ty; O.  H.  Allen.  Judge. 

Action  by  W.  F.  Parker  A  Co.  against  the 
Oontlnental  Insnranoe  Company.  From  a 
Judgment  for  ^aintlff.  d^endant  appeals. 
Affirmed. 

This  action  was  brought  to  recorer  tbe 
mm  of  91,600  alleged  to  be  due  on  a  fire  In- 
enrance  policy.  Issued  Novembw  8,  1901,  by 
the  defendant  to  tbe  plataitlff  on  a  stock  of 
goods,  which  were  destroyed  by  Are  Norun- 
her  1^  1901.  The  summons  was  fawned  May 


14,  1904,  and  auTed  on  Arery  ft  Brrln,  local 
agents  of  tbe  defendant  company  at  Morgan- 
ttm.  The  defendant  entered  a  spedat  ap- 
pearance and  moved  to  dlsmUsi  tbe  action 
because  the  summons  bad  not  been  properly 
serred,  and  tbe  defendant  was  not,  therefore, 
before  the  court.  Tbls  motion  was  based  on 
the  ground  that  the  defendant  Is  a  foreign 
corporation  and  the  summons  should,  there- 
fore, have  been  serred  on  the  state  insur- 
ance omimlssloner,  as  required  by  tbe  Acts  of 
1908,  768,  c.  488.  f  6  (Rerlsal  lOOH.  «  47SO). 
where  such  a  company  has  been  licensed  to 
do  bu^ess  In  this  state.  The  court  over- 
ruled the  motion,  but  without  finding  any 
facts.  Defendant  excited  to  the  ruling. 
The  defendant  denied  Ito  llablli^  on  tbe 
policy  upon  these  sereral  grounds:  (1)  That  no 
proofs  of  loss  had  been  filed,  the  policy  pro- 
viding that  tbe  loaa  shall  not  be  payable  un- 
til 60  days  after  soch  proofs  have  been  re- 
ceived. <2}  Tliat  tbe  plaintiff  bad  not  com- 
plied with  tiie  provisions  of  the  Iron-safe 
clause  contained  In  tbe  policy,  by  making  an 
Inventory  of  the  stock  of  goods,  and  keeping 
a  set  of  books  showing-  a  complete  record  of 
tbe  business  and  by  preserving  the  luv^tory 
and  books  securely  locked  In  a  flre-proof  safe. 
The  policy  requires  the  Ittvmtory  to  be  taken 
within  30  days  after  the  date  of  the  policy, 
unless  one  had  already  been  made  within  the 
12  months  prior  thereto,  and  directa  that 
the  books  shall  show  the  condition  of  the 
business  from  the  date  of  tbe  Inventory.  (S) 
That  this  action  was  brought  on  Hay  7, 1904, 
nearly  2^  years  after  the  fire,  which  oc- 
curred on  November  18,  1001,  whereas  tbe 
policy  requires  that  any  action  thereon  ahall 
be  commenced  within  12  montha  next  after 
the  tire.  A  suit  for  the  same  cause  of  action 
waa  brought  February  28,  1902,  In  which  it 
appears,  at  least  inferentlally,  that  a  nonsuit 
was  taken,  and  this  action  was  brought  wltli- 
In  six  months  afterwards.  There  was  evi- 
dence tending  to  show  that  proofs  of  loss 
were  filed  with  the  company's  agent  In  Jou- 
uary  or  February,  1002,  and  that  $20  had 
been  paid  to  the  agent,  it  being  the  balance 
due  on  the  premium,  and  also  evidence  as 
to  tbe  loss  and  the  ^^lue  of  the  goods  which 
had  been  destroyed  by  the  Are.  The  jury  re- 
turned a  verdict  for  the  plaintiff,  and.  from 
the  Judgment  thereon,  the  defoidant  ap- 
pealed. 

Avery  &  Brvin,  for  appellant  J.  F.  Spaln- 
honr,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
motion  fo  dismiss  the  action  was  properly 
denied.  The  Revisal  1905,  {  4760.  does  re- 
quire service  of  legal  process  upon  any  for- 
eign insurance  company,  licensed  to  do  busi- 
ness In  this  state,  to  be  made  by  leaving  the 
same  with  the  Insurance  commissioner,  and 
it  provides  that  In  such  a  case  no  other  serv- 
ice shall  be  valid.  But  it  does  not  appear 
affhrmatlvely  In  this  caae  that  the  d^endant 
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Is  a  licensed  company.  In  the  absence  of  any 
statement  of  the  facts  by  the  presiding  Jndge, 
we  must  assume  that  he  found  such  facts  as 
would  sustain  his  ruling.  Whitehead  t.  Hale, 
118  N.  C.  001,  24  8.  E.  360.  Enor  In  the  de- 
dsloiu  of  the  lower  court  la  never  presumed 
here,  but  the  contrary,  and  be  who  alleges 
such  error  must  show  it.  The  defendant  bad 
the  rlg^t  to  have  the  facts  stated  by  the 
Jndg^  bu^  in  the  absence  of  any  request 
from  It  to  Hbe  inAge  so  to  do,  the  failure  to 
do  BO  was  not  error.  MtUhlser  r-  Balsley,  106 
.\.  C.  433,  11  S.  E.  314;  Holden  v.  Purefoy, 
108  N.  C.  168,  12  8.  B.  848;  Carter  v.  Roun- 
ti-ee,  109  N.  C.  29.  13  S.  E.  716;  Smith  v. 
Whltten,  117  N.  C.  389,  28  S.  B.  320.  We  must, 
therefore,  presume  that  his  honor  found  as  a 
fact  that  the  defendant  was  not  duly  Ueenaed, 
and  that  section  4760  of  the  Rerlaal  did  not 
apply,  but  that  the  process  had  been  proper^ 
ly  served  under  the  Bevlsal  1905,  i  440.  There 
may  be  a  presumption  that  the  d^endant  was 
licensed,  as  the  law  never  presumes  a  wrong 
to  have,  been  committed  or  that  a  person  will- 
fully violates  the  law,  and,  even  If  it  exists, 
it  Is  not  a  conclusive  presumption,  but  may 
be  rebutted,  and  we  must  again  assume  that 
the  ]u^  found  that  It  was  contrary  to  the 
fact  In  Plsher  v.  Insurance  Oo,,  136  N.  O. 
218,  48  S.  B.  667,  It  was  admitted  that  the  de- 
fendant was  not  licensed,  and  that  the  act  of 
1003.  p.  766.  c.  438  (Revlsal  1906,  |  4750)  did 
not  therefore,  apply.  Bat  that  case  Is,  In  prin- 
ciple an  auttwrlty  for  oar  ruling  in  ttkis  one, 
tbougb  the  service  was  tbere  made  on  the 
secretary  of  tbe  Otnporatlon  Oonunlsslon,  as 
we  assume  tn  ttls  case  the  exlstmce  of  a 
fact  which  was  wfinltted  in  that  case. 

Tbe  defen^tent  having  dmied  Its  liability  to 
the  plaintiff  oa  tbe  policy  by  alleging  that 
there  was  a  violation  of  tbe  iron-aafe  dause, 
whereby  the  policy  became  null  and  void,  it 
cannot  now  SDOceasfnlly  plead  tbe  tailore  of 
the  plalntUC  to  file  proofli  of  loss  and  defeat 
bis  reeovery.  It  cannot  blow  bot  and  cold, 
so  to  speak,  at  me  and  the  same  time. 
Wboi  It  insists  ttaat  proofs  sbovld  have  been 
filed.  It  asserts  of  course  the  validity  of  tlie 
policy,  fbr  why  file  pnxrfs  of  loss  under  a 
void  policy?  There  can  be  no  loss  nnder 
such  a  policy.  This  defense,  therefore.  Is 
inconsistent  with  that  of  nonoompllance  with 
the  Iron-safe  clause,  whltdi  Implies  that  the 
policy  is  invalid.  Tbe  one  necessarily  ex- 
clndes  tin  otlier,  and  In  the  sense  that  an 
election  most  be  made  betweoi  them.  This 
Is  a  most  Just  and  reasonable  mle^  and  we 
have  held,  in  accordance  with  It,  that  a  de- 
nial of  liability  by  a  Are  Insnrance  comp.iny 
dispenses  wiUi  the  neoessHy  ot  filing  inooC*  of 
loss.  Qerrbic»  ▼.  Insorance  Oa,  188  N.  a  407, 
4B  8.  B.  778.  If  the  plaintiff  had  made  the  re- 
quired proof,  be  would  have  been  met  with  tbe 
denial  by  the  defendant  of  any  liability  irtiat- 
everfo-theloaB.  It  would  be  unjost  to  permit 
the  company  thus  to  trifle  with  a  policy  holder. 
We  are  not  ^peaking  of  inconslstait  pleas, 
whidi  an  altowable,  but  of  defenses  whlcb 


are,  in  substance,  opposed  to  each  other.  The 
one  excludes  the  other  and  Is  a  waJver  of  It. 

Tbe  defendant  ia  not  any  more  fortunate 
in  its  vsxt  defense^  It  appears  that  the  policy 
was  Issued  on  November  8,  1901,  and  tbe 
fire  oocurred  oa  November  18,  1901,  within 
the  30  days  after  the  policy  was  Issued.  The 
iron-safe  clause  allows  80  days  for  making 
tiie  Inventory,  and  the  books  are  not  required 
to  be  opened  until  the  Invaitory  is  completed, 
for  the  record  of  the  business,  as  shown  by 
the  books,  must  date  from  the  completion  of 
the  Invmtory,  or  from  the  ecpiration  of  tbe 
30  days  ellowed  In  making  it  So  the  full 
time  for  doing  neither  one  of  these  acts  had 
elapsed  when  the  fire  occurred.  We  have  de- 
cided in  a  case  liaving  all  tbo  essaatlal  fea- 
tures of  tills  one,  BO  far  as  this  defense  is 
concCTned,  that,  In  such  drcumstances,  the 
d^«idant  canjaot  avail  Itself  of  any  breadi 
of  the  stlpalatl<HU  In  tlie  iron-safe  clause,  be- 
cause there  has  been  no  such  breach  and 
could  not  have  been  any.  Bray  r.  Ins.  CJo, 
189  N.  G.  890,  51  S.  B.  922. 

Tbe  remaining  position  of  tbe  defendant  la 
equally  untenable^  Tbls  actkm  was  com- 
menced within  six  months  after  the  discon- 
tinuance of  the  fermer  action  upon  tbe  same 
policy,  even  If  it  bad  beoi  discontinued, 
whi^.  does  not  appear  very  clearly  in  tlie 
record^  Tbe  Bevlsal  1906,  1  4800.  provides 
that  no  Insurance  company  shall  limit  the 
time  within  which  an  action  may  be  com- 
menced to  less  than  one  year  after  the  ac- 
cmal  of  tbe  cause  of  action,  or  to  less  than 
six  months  from  tbe  time  a  nrasnlt  ia  taken 
in  an  action  brought  upon  tlie  policy  within 
tbe  time  originally  prescribed.  Such  a  stip- 
ulation In  the  poli(7  is  a  cmtractnal  limi- 
tation, and  has  beai  held  by  ttils  conrt  to  be 
valid  whoi  it  does  not  conflict  with  any  pro- 
vision of  the  statute.  Dlbbrell  v.  Ins.  C5o.. 
UO  N.  a  193,  14  8.  B.  783.  28  Am.  St  Rep. 
678;  Uuse  v.  Ins.  Oa,  106  N.  a  240,  13  S.  E. 
94.  Bat  the  law  has  been  dianged  by  tiie 
Legislature,  as  we  have  rtiowii,  since  the  de- 
cision In  Mustf  s  Oase^  In  which  it  was  held 
that  the  suit  must  be  brought  within  12 
months  after  tbe  loss  occurred  and  not  aft- 
erwards, and  it  must  be  tbe  same  salt  which 
was  commenced  within  that  period  and  pros- 
ecuted to  Judgmeit,  and  not  a  new  suit 
brought  vjfoa  nonsuit  takm  in  a  fUmer  ac- 
tion which  was  itself  began  within  tbe  IS 
months.  Bevisal  190B,  I  4809.  In  this  case 
the  facts  are  that  a  suit  was  eonunenced 
within  the  12  monUis  and  a  nonaalt  taken 
th^ln,  but  when  it  was  altered  is  not  dis- 
tinctly shown.  The  record  In  thm  action  "In 
whidi  the  nonsuit  was  entered"  was  put  la 
evidence  hot  It  does  not  acompany  tbe 
transcript  We  must  assume  lhat  it  ap- 
peered  ftom  that  record  that  this  salt  was 
bronght  within  six  months  after  tbe  nonsuit 
because  that  finding  of  fact  sustains  tbe 
court* 8  ruling,  and  we  do  not  imsume  enor, 
as  we  have  already  said  la  considering  a 
former  exception. 
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The  defenses  set  up  la  tills  case  are  of  an 
extremely  tedmlcal  diaractor.  Th^  vere 
sofflcioit;  Indeed,  If  they  bad  beoi  sopported 
by  the  necessary  proof,  and  the  deteadant, 
for  Its  own  protection,  bad  a  pwfect  right  to 
plead  them.  But  we  will  not  mAe  any  In- 
fMmices  In  its  tSTor  In  order  to  supply  de- 
fects In  the  evidence.  So  far  as  the  m^ts 
of  the  defenses  are  ccoicetned,  It  seems  that 
there  was  some  evidence  for  the  Jury  upon 
tlie  question  of  walTor,  which  his  hmior  sab- 
mitted  to  than,  and  they  have  tamIL  against 
the  defendant  Bat»  however  tills  may  be,  it 
does  appear  ttiat  tiie  pliUntlff  has  paid 
the  consideration  for.  the  insurance  and  has 
sustained  a  loss,  and  that  he  has  aobstaa* 
tlally  complied  with  the  terms  and  couUttons 
of  tlM  policy.  Wbmi  this  Is  stunni,  and  there 
has  been  good  faith  on  the  part  of  the  in- 
sured, lliete  Is  no  reasim  why  tlie  law  siioiild 
require  anything  more  Willis  v.  Ins.  Co., 
79  N.  a  28S. 

We  find  no  error  In  the  roUngs  of  tbe 
court  below. 

No  81102* 


C.  A.  WBBB  ft  00.  v.  TRUSTEES  OF  MOB^ 
OANTON  GBADED  SOHOOL. 

(Soprane  Court  of  North  Garollna.    Dec.  11, 
1906.) 

CONTEAOTB  —  COWDITIOK  PrBCBDKTT  —  PEB- 
FOBUANOK 

Plaintiffs  proposed  to  purchase  pertain 
school  Ixmds  from  defendants  at  specified  prices 
"when  legall;  issued  to  the  satisfaction"  of 
plaintiffs  attorney  and  Inclosed  a  certified 
check  as  &  ffuaranty  to  taithfally  carry  out  the 
propoaaL  H«W,  that  satisfaction  of  plaintliFs' 
attorney  was  a  ctmdititm  precedent  to  plaintiffs* 
liability  under  such  proposal,  and  that  where 
such  attorney  refused  in  good  faith  to  recom- 
mend the  bonds,  defendants  were  not  wtitled 
to  forfeit  the  deposit. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Cut. 
vol.  11,  Contracts,  H  1810.  1811J 

Appeal  from  Superior  Court,  Burke  Coun- 
ty;  O.  H.  Alloi,  Judge. 

Action  by  0.  A.  Webb  ft  Company  against 
TruBtees  of  Morganton  Graded  Scbool.  From 
a  Jndgmoit  tor  plalnUfl,  defoidants  ai^eaL 
Affirmed. 

The  Leglslatmre  of  North  Oarollna  by  chap- 
ter *B&,  p.  802,  Laws  1908,  incorporated  the 
MfB^canton  Graded  ScImoI  naming  trustees 
fliereof,  and  by  chapter  174,  p.  188,  Laws 
190B,  anUiorlBed  the  said  trtntees  to  sntnnlt 
to  the  voters  of  ttie  said  Morganton  school 
district  a  in«q>oeitton  for  the  tasne  of  sdiool 
bonds  to  the  amount  not  exceeding  ^,000, 
nmning  40  years  tnan  date  oi  issue,  bearing 
interest  at  a  rate  not  exceeding  0  per  cmt 
At  an  eleetUm  held  pursuant  to  the  provl- 
siona  ot  said  ac^  said  trostees  woe  antbor* 
Ized  to  issoe  the  said  bonds  In  accordance 
Witt  tlie  said  imposition.  Pursuant  thereto 
the  said  trustees  advwtlsed  txa  bids  for  said 
bmds  to  the  amount  of  I1B.O0O.  On  July  27, 
1906,  tlw  plalntifl  a  A.  Webb»  doing  business 


under  the  firm  name  and  style  of  C.  A.  Webb 
ft  Co.  submitted  to  said  board  a  proposition 
to  buy  said  bonds,  as  follows:  **Vct  the 
$16,000  of  coupon  bonds  of  Morganton  grad- 
ed school  district  due  and  payable  40  years 
firom  date,  with  optttm  of  prim  payment  at 
the  expiration  of  20  years  from  date,  draw- 
ing Interest  at  the  rate  of  5  per  cent„  jny- 
able  semiannually,  both  principal  and  Inter- 
est payable  at  the  First  Natl<mal  Bank  of 
Morganton,  to  be  dated  September  1,  lOOS, 
we  will  pay  you  par  and  into^st,  and  a 
premium  of  $630,  and  fumlah  ffee  blanks 
upoa  tlie  delivery  of  the  same  to  us  at  Asbe- 
vllle,  when  legally  Issued  to  Hm  satlsfiiction 
of  our  attorney.  We  liereln  Inclose  certlfled 
che^  for  $500  as  guaranty  to  faithfully  car^ 
ry  out  this  proposition.**  At  the  time  of  snb- 
mlttlng  said  proposition,  plalntUt  Inclosed  a 
certified  check  on  the  Battery  Park  Bank  of 
AshevIUe  for  $000,  Indorsed  to  the  president 
of  the  board  of  tmstees,  as  follows :  'Tay 
to  the  order  of  John  H.  Pearson  upon  oar 
failure  to  comply  with  our  omtract  tills  day 
made  for  the  pmrchase  of  fifteen  thousand 
dollars,  Morganton  graded  sdnol  bonds  <  dat- 
ed) July  27,  taOS." 

At  the  time  of  said  jaf^tK^tlon  tin  de- 
fendant trustees  were  In  correqKmdsnce  with 
a  number  of  bankers  and  brokers,  dealers  in 
securities  of  that  character.  Without  ad- 
vising with  eonns^  said  trustees  bad  btfOre 
that  time  ottered  to  sdl  bonds  maturity  In 
20  yMTs  instead  of  40  years;  the  plaintiff, 
Instead  <tf  expressing  a  preftt«ice  for  bonds 
running  20  yeara,  was  of  the  opinion  ttiat 
said  trustees  were  not  authorised  to  issue 
said  bonds,  but  did  have  authority  to  Issue 
the  bonds  due  and  payable  40  years  from 
date  with  fqrtion  <tf  prior  payment  at  the  ex- 
plTati<m  of  20  years  tnm  date.  Immediately 
upon  filing  said  proposition  tbe  said  trustees 
ceased  to  ncsotlato  with  tbe  proposed  pur- 
ctiasmt  of  Ito  sduwl  bonds,  and  caused  pub- 
tlcatifflk  to  be  made ;  that  tiie  said  bonds  bad 
been  sold  to  tbe  plaintiff.  The  plaintiff  sub- 
mitted to  bis  attorneys  In  the  city  ot  Bos- 
ton, a  certified  ct^y  of  the  act  authorizing 
the  said  lasne  of  bonds,  and  all  other  certi- 
fied reoOTds  which  had,  at  that  time,  come 
Into  tbe  hands  of  the  plalntUC,  which  tended 
to  show  the  l^lity  of  said  bonds,  with  a 
request  that  said  attorneys  render  a  legal 
(Vlnl(»ii  in  respect  to  tlie  l^Uty  thereoC 
that  on  August  8,  190B,  the  said  attcwneys, 
Storey,  Tbomdyke,  Palnw  &  Thayer,  gave 
to  the  plabitlff  tbeir  oplnlcm  in  wrltli^, 
saying:  "The  stetuto  provides  for  bonds 
■nmning  40  years  fran  date  ot  lasue*  and 
the  notice  of  election  provides  tor  bonds  *to 
run  40  years  fnnu  date  of  lasufe*  In  our 
opinion  the  bonds  must  mn  for  40  years 
without  optlfm  of  prior  payment  This  re- 
sult, ai^arently,  does  not  coincide  with  your 
contract,  or  the  contention  of  tbe  board. 
Awaiting  the  fnrtlier  papers  which  yon  are 
to  send  us.  and  also  awaiting  your  instme- 
tloos  as  to  whethw  In  the  <drcumst&nces  we 
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sball  proceed  to  complete  tbe  ezamlnaUon, 
we  are,  etc."  Immediately  upon  receipt  of 
said  oplnloD,  plaintiff  anbmltted  same  to  de- 
fendant board  of  trustees,  advising  said  de- 
fendant that  because  of  tbe  failure  of  said 
Attorneys  to  approve  and  pass  the  validity 
of  tbe  character  of  bonds  mentioned  In  said 
contract,  said  plaintiffs  would  not  take  np 
and  pay  for  the  bonds  mentioned  in  said 
contract  unless  the  defendant  would  submit 
tbe  facts  with  reference  to  said  maturities 
to  tbe  superior  and  Supreme  Courts  of  North 
Carolina,  for  an  early  decision  upon  tbe  ques- 
tion as  to  whether  said  bonds  should  run 
for  a  period  of  40  years  or  could  be  Issued 
so  as  to  provide  for  an  optional  payment  at 
the  expiration  of  20  years.  Said  proposition 
was  declined  by  said  board.  Tbe  said  board 
sent  said  cbe<^  to  the  Battery  Park  Bank 
at  AsbevlUe  for  collection  and  withholds  the 
same,  refusing  to  surrender  to  the  plaintiff. 
Subsequently  the  defendants  sold  the  said 
bonds  to  the  amount  of  $15,000  for  a  prem- 
ium of  $2.50  on  the  $100.  Plaintiff  Intro- 
duced tbe  deposition  of  Henry  Ware,  Esq., 
a  member  of  the  firm  of  Storey,  Tbomdyke, 
Palmer  &  Thayer,  who  testified  that  be  bad 
beffli  «tgaged  for  over  9  years  in  ^amlnlng 
records  and  papers  relating  to  municipalities 
In  North  Carolina.  That  he  examined  the 
records,  etc.,  relating  to  the  issue,  by  the  de- 
fendant trustees,  at  the  request  of  the  plain- 
tiff, and  was  of  opinion  that  the  bonds  is- 
sued either  In  accordance  with  the  contract 
of  purchase,  that  Is,  payable  40  years  from 
that  date,  with  the  option  of  prior  payment 
at  the  expiration  of  20  years,  would  not  be, 
-or  have  been,  legally  authorized,  for  the  rea- 
son that  the  statute,  authorizing  tbe  bonds, 
required  them  to  run  40  years  from  date,  and 
illd  not  authorize  said  trustees  to  make  them 
payable  at  an  earlier  date,  either  absolutely, 
or  at  Its  option.  That  he  communicated 
said  opinion  to  tbe  plaintiff  on  August  8, 
1906.  He  says :  "I  gave  the  said  opinion  In 
absolute  good  faith,  honestly  believing  that  I 
was  correct  In  tbe  same  and  I  still  so  be- 
lieve." Tbe  defendant  moved  for  Judgment 
upon  the  pleadings  which  being  denied  there 
was  an  exception.  Thereupon  his  honor  sub- 
mitted the  following  issue  to  tbe  Jury :  "Did 
the  attorneys  advise  against  tbe  legality  of 
the  bonds  as  alleged  In  tbe  fifth  article  of 
the  complaint?  Answer:  Yes."  There  were 
certain  exceptions  to  the  testimony  and  the 
rulings  of  his  honor  specifically  set  forth  In 
the  awtgnments  of  error,  and  appearing  in 
the  opinion.  Jndgmait  betng  rendwed  for 
the  plaintiff,  tbe  defendants  duly  »OQ)ted 
and  appealed. 

Avery  &  Avery,  for  appellants.  Avery  & 
Ervin.  C.  A.  Webb,  and  W.  0.  Newland.  for 

appellee. 

CONNOB,  J.  (after  stating  the  case). 
The  terms  of  the  proposition  made  by  plain- 
tiff to  purchase  the  bonds  issued  by  defend- 


ant, *Vhen  legally  Issued  to  tbe  eatlaCactton 
of  our  attorneys"  are  plain  and  unambiguous. 
Similar  provisions  are  frequently  found  in 
contracts  for  purchasing  bonds,  loaning 
money,  buying  stocks,  building  houses,  pur- 
chasing land,  etc.  They  are  regarded  as 
both  wise  and  reasonable,  and  uniformly 
sustained  by  the  courts.  In  regard  to  the 
purchase  of  municipal  bonds,  the  value  of 
which  for  sale  on  the  market  Is  so  largely  de- 
pendent upon  tbe  approval  of  counsel  Allied 
and  learned  In  the  laws  controlling  their 
issue,  It  is  a  most  prudent  provision.  In  the 
light  of  the  frequent  litigation  growing  out 
of  the  Issue  of  such  bonds,  often  disastrous 
to  holders,  to  purchase  them  without  some 
such  protective  provision,  would  be  Impru- 
dent and  unsafe.  However  this  may  '  be. 
parties  have  the  legal  right  to  make  Bneb 
contracts,  and  It  Is  the  duty  of  the  courts  to 
give  the  language  a  fair  and  reasonable  In- 
terpretation. When  so  Interpreted,  we  can 
have  no  doubt  that  the  approval  of  tbe  at- 
totneys,  aa  to  tbe  legality  of  tbe  issue, 
honestly  and  fairly  fficpreased,  -was  a  con- 
dition precedent  to  the  completion  of  the  pur- 
chase. We  may  not  interpolate  Into  It  any 
other  language  or  give  it  any  otber  con- 
struction. It  Is  uniformly  held  by  tbe  ooorta 
that  In  the  absence  of  any  auction  and 
proof  ot  bad  faith  or  arbitrary  conduct  on 
the  part  of  tbB  person  selected  to  pass  vpoa 
the  validity  of  the  bond  or  performance  of 
tbe  CMitract  on  tlte  part  of  the  person 
seeking  its  enforcement,  his  approval  Is  a 
condition  precedent,  and  Is  essential  to  the 
right  to  demand  performance.  It  is  nsnally 
held  that,  when  It  appears  from  the  plead- 
ings that  such  provision  la  a  part  of  the 
contract,  the  failure  to  aver  compliance  la  de- 
murrable. 

In  Young  V.  Jeffreys,  20  N.  C.  357,  It  ap- 
peared that  certain  persons  had  made  5ul>- 
scrlptlons  for  the  purpose  of  building  a 
Methodist  church.  The  work  was  to  be 
done  according  to  specifications  and  accept- 
ed by  the  commissioners  appointed  to  pass 
upon  It  The  objection  being  made  to  tbe 
payment  of  the  subscriptions  that  the  work 
had  not  been  accepted,  and  that  such  accept- 
ance was  a  condition  precedMit  to  the  pay- 
ment Oaston,  J.,  sustaining  a  motion  for 
judgment  by  defendants,  said:  "There  Is 
nothing  unreasonable,  much  less  Illegal,  in 
such  a  condition.  Whether  a  work  of  art  has 
been  done  with  proper  materials  and  in  a 
workmanlike  style  is  an  Inquiry  on  w-hi<A 
honest  diffwences  of  opinion  may  prevail 
even  among  persons  skilled  in  the  art,  and 
on  which  men  of  ordinary  pursuits  are  very 
unfit  to  pass.  It  Is,  therefore,  In  agreements 
for  works  of  this  kind,  a  prudent  and  com- 
mon stipulation  for  the  prevention  of  con- 
troversies, that  the  construction  of  the  work 
shall  be  determined  by  some  persons  in 
whose  Judgment  the  parties  have  confidence. 
If,  however,  the  Judgment  of  the  fonim  ap- 
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pointed  by  the  parties  1b  to  be  disregarded, 
or  revised  tj  a  court  and  Jury,  tlie  stlpnlatioa 
IS  unmeaning."  Wtaarttm.  Cent  583.  If  the 
contract  Is  to  be  performed  to  the  satla- 
factlon  of  another,  the  decision  of  such  p«> 
son.  If  honest,  Is  flnal,  no  matter  how  nn- 
reasonablfe  Brown  t.  Foster,  113  Mass.  136, 
18  Am.  Bep.  463.  In  Church  t.  Sbenklln, 
96  Cal.  626,  30  Pac.  789,  17  L.  R.  A,  207,  the 
contract  was  made  to  depend  upon  the  per- 
fecting title  to  certain  property  "to  the  satis- 
faction of  Church  &  Cory,  Attorneys."  Pat- 
terson, J.,  said:  "The  record  falls  to  show 
that  Church  &  Cory  refused  to  express  satis- 
faction with  the  plaintiffs'  title  through  any 
fraudulent  or  Improper  motive.  •  •  • 
It  was  doubtless  the  object  of  the  parties 
to  avoid  disputes  and  expensive  litigation, 
certainly,  some  effect  must  be  given  to  the 
stipulation  contained  In  the  agreement.  To 
hold  that  the  opinion  of  the  court  as  to  the 
validity  of  the  title  can  be  snbstltnted  for 
that  of  the  arbitrators,  would  defeat  the  in- 
tention of  the  parties  and,  In  effect,  make 
a  new  contract  for  them.  This,  the  court 
has  no  right  to  do.  The  parties  saw  fit  to 
make  Church  &  Cory  the  umpires  between 
them,  and  if  the  latter  exardsed  their  best 
Judgment  In  good  faith  and  with  an  honest 
intention  of  determining  the  anestlon  as  to 
the  validity  of  the  title,  their  concluMon  li 
flna]  and  binding;" 

In  Mich.  Stone,  etc.,  Co.  t.  Harris,  81  Fed. 
928,  27  G.  C.  A.  6,  the  same  question  arose 
upon  the  constmctlon  of  a  contract  tor  the 
inirchase  .of  nmuirliial  bonds,  the  lan^iiiKe 
being:  "We  to  furnish  you  wftii  certified 
transcript  of  proceedings  evldendng  legality 
of  Issue  to  the  satisfaction  of  your  attorneys 
prior  to  the  delivery  of  sam&"  Judge  Lurton 
said:  "The  subject-matter  of  this  ontract 
was  the  negotiable  bonds  to  be  issued  for 
street  improvements  to  be  made  under  a  «m- 
tract  betweoi  the  dty  and  the  plaintiff  In 
error.  They  had  not  been  issued  when  this 
agreement  was  entered  Into.  It  was  a  most 
reasoiuible  and  prudent  thing  for  pr<^osIng 
purchasers  to  stipulate  for  some  Security 
gainst  the  invalidity  of  such  bonds  before 
being  required  to  receive  and  pay  for  than. 
The  plain  meaning  of  this  contract  was  (1) 
that  plaintiffs  In  error  were  to  furnish  certi- 
fied copies  of  the  proceedings  imder  which 
these  bonds  were  Issued.  (2)  Defendants  in 
error  were  to  fairly  and  honestly  submit  this 
record,  when  furnished,  to  the  Judgment  of 
the  counsel  selected  by  them.  (3)  The  coun- 
sel, thus  selected,  must  not  capriciously  and 
arbitrarily  reject  the  bonds,  but  on  the  rec- 
ord, honestly  and  fairly  give  his  Judgment 
as  to  their  legality.  ♦  ♦  ♦  The  buyers 
employed  counsel,  a  gentleman  particularly 
skilled  In  the  matter  of  the  validity  of  mu- 
nicipal bonds,  and  submitted  this  evldraice  to 
htm,  and  procured  his  opinion.  •  •  • 
The  question  of  the  validity  of  the  bonds  was 
to  be  settled  by  the  opinion  of  a  third  peiv 


son,  whose  Judgment  was  to  be  a  1^1  opin- 
ion based  upon  the  law  and  facts  touching 
these  bmida.  Neither  party  would  be  con- 
cluded by  an  opinion  rendered  arbitrarily, 
and  without  the  honest  Intoit  of  deciding 
fairly  and  rationally.  TtM  contract  seems 
to  come  fairly  within  the  principle  applicable 
to  contracts  under  which  settlements  between 
parties  are  made  dependent  upon  the  certifi- 
cate of  some  third  person.  The  rule  In  such 
cases,  Is  that.  In  the  absence  of  fraud,  or 
such  gross  misconduct  as  would  necessarily 
imply  bad  faith,  or  the  failure  to  exercise 
an  honest  Judgment,  the  action  of  such  third 
person  should  conclude  the  parties."  Klhl- 
berg  V.  U.  S.,  97  U.  S.  398,  24  L.  Ed.  1106 : 
Railroad  v.  March,  114  U.  8.  649,  6  Sup. 
Ct  1036,  29  L.  Ed.  255 ;  Averett  v.  Lipscomb, 
76  Ya.  404.  There  Is  no  suggestion  that  the 
gentlemen  selected  by  plaintiffs'  attorneys  to 
pass  upon  the  validity  of  the  bonds  were 
not  competent,  or  that  they  did  not  honestly 
and  in  good  faith  investigate  and  give  their 
opinion  upon  the  question  submitted  to  them 
pursuant  to  the  contract  While  we  have  not 
undertaken  to  investigate  or  express  any 
opinion  rejecting  the  validity  of  the  bonds 
proposed  to  be  bnued,  containing  the  20-year 
option,  we  x^rd  It  as  sufficiently  serious 
to  arrest  attention  and.  In  the  absence  of  con- 
trolling Buttaorltyi  canae  counsel  to  decltno 
to  express  sattefactlon  of  their  validity.  Cer- 
tainly the  question  cannot  be  said  so  free 
from  doubt  as  to  suggest  an  arbitrary  re- 
fusal to  approve  them.  We  .  do  not  think  that 
the  correqp(mdence  or  negotlatlan  leading  up 
to  the  proposition  materiaL  The  proposition 
made  by  plaintiff  and  accented  hj  defenduit 
was  the  result  of  wadti  negotiation  and  tbelr 
relative  rli^ls  and  liabilities  must  be  as- 
certained and  declared  upon  the  plain  and 
unambiguous  language  found  therein.  We 
concur  with  his  honor's  rulings  upon  the 
several  exertions.  The  tssue  submitted  to, 
and  found  by,  the  Jury,  In  the  light  of  the 
contract,  settled  the  right  of  the  plaintiff  to 
the  relief  demanded.  The  exceptions  to  the 
answers  of  Mr.  Ware  cannot  be  sustained. 
Nor  was  the  proposed  testimony  of  Mr.  Ervin 
material. 

The  Judgment  was  correctly  rendered  ripoxi 
the  pleadings,  and  the  verdict  is,  and  muat  be 
affirmed. 


ROBERTS  V.  ROBERTS. 

(Supreme  Court  ol  North  Carolina.    De&  11, 
1906.) 

1.  pABTmoif— Ooksbut  Decbib— Refobt  of 

OOUHISSIOMXBS— OONTIBICATIOK. 

When  after  Judgment  in  partition  ap- 
pointing  commisBiouers  was  entered  by  con- 
sent 01  the  parties,  the  commlsaioDeEB'  report 
was  filed  witn  the  clerk,  and  no  exception  was 
taken  thereto  within  20  dsys,  the  report  stood 
confirmed  withoat  a  formal  daeres  as  provided 
by  Code  1833,  |  1896. 

Digitized  by  Google 


722 


66  BOUTHSASTBBN  BEPOBTSR 


(N.a 


Z.  Sake— Norm  of  Pbocbbdxiios. 

GommiBBioners  were  appointed  to  partitioD 
land  under  a  consrait  decree  in  1887,  and  filed 
their  report  with  the  clerk  (m  June  3uth  of  that 
year.  No  exertions  were  eyet  filed  or  objec- 
tions made  to  the  confirmation  of  the  r^rt  and 
in  April,  1906,  withont  farther  notice  to  defend- 
ant or  his  coonael,  plalntifF  procured  an  order 
confirming  the  report.  Held,  that  if  the  pro- 
ceeding be  r^arded  as  pending  in  the  gnperior 
court  in  term  time  under  Acts  1887,  p.  618, 
c.  276,  providing  that  whenever  any  civil  action 
or  special  proceeding  b^un  before  a  clerk  shall 
be  Bent  to  the  snperior  court,  the  judge  shall 
have  jurisdiction,  and  it  shall  be  Us  duty  to 
proceed  to  hear  and  determine  the  matter  in 
controversy,  etc.,  defendant  was  bound  to  take 
notice  of  such  orders  and  decrees  as  were  made 
in  the  case  in  term  time  without  special  notice. 

3.  Same. 

Where  no  exceptlMis  were  filed  to  a  report 
of  commissioners  in  a  partition  proceeding  dut^ 
ing  the  term  which  followed  the  filing  of  the 
rejKirt,  plaintiff  was  entitled  to  a  decree  of  ctm- 
flrmauon  as  a  matter  of  law. 

4.  Save— Entbt  of  Obdeb^Nuno  Pbo  Ttjno. 

Where  no  exceptions  were  filed  to  the  report 
of  commissioners  in  partition  raoceedings  at 
the  term  succeeding  the  filing  of  the  report  in 
July,  1887,  an  OTder  omfliming  the  report 
made  In  term  time  In  1906,  should  Iw  considered 
as  entered  nunc  pro  tunc. 

Appeal  from  Superior  Court,  Buncombe 
Cotmty;  O.  H.  Allen,  Judge. 

Partition  by  W.  S.  Roberts  against  H.  a 
Roberts.  From  an  order,  denying  defendant's 
motion  for  confirmation  of  a  partition  decree, 
he  appeals.  Affirmed. 

N.  T.  Galley  and  W.  P.  Brown,  for  appel- 
lant Frank  Ctarter,  Moore  &  Rollins,  and  H. 
0.  Cbedlster,  for  appellee. 

BROWN,  J.  It  appears  form  the  record 
and  findings  by  the  court  below  that  on  Janu- 
ary 10,  1881,  the  idalntift  brongbt  a  special 
proceeding  against  the  defendant  before  the 
clerk  of  the  superior  court  for  the  purpose  of 
partitioning  certain  land  between  the  plaln- 
tiCf  and  defendant  which  they  held  as  ten- 
ants In  common.  Issues  of  fact  having  been 
raised  by  the  pleadings,  the  case  was  trans- 
ferred for  trial  to  the  superior  court.  It  was 
regularly  called  for  trial  at  June  term,  1887, 
and  a  Jury  was  Impaneled  to  try  it  After 
the  jury  had  been  impaneled,  the  judgment 
which  appears  In  the  record,  appointing  com- 
missioners for  partition,  was  entered  by  con- 
sent of  the  parties.  The  commissioners,  so 
appointed,  partitioned  the  land  between 
plalntifF  and  defendant,  and  filed  a  report  of 
their  proceedings  with  the  clerk  of  the  court 
on  July  80,  1887.  No  exceptions  were  ever 
filed,  and  no  objection  In  any  form  made,  so 
far  as  the  record  discloses,  to  the  confirma- 
tion of  the  report  At  April  term,  1906,  with- 
out giving  special  notice  to  the  defendant  or 
his  counsel,  the  plaintiff  procured  an  order 
confirming  the  report  which  bad  been  filed 
since  July  80,  1887. 

The  contention  of  the  defendant  is  that  the 
proceeding  for  partition  was  not  pending  ei- 
ther in  the  superior  court  In  term  or  before 


the  clerk,  bat  that  it  bad  been  abandoned  Id 
years  bef<»«,  and  waa  pending  nowhere.  We 
are  of  (pinion  that  bis  bonor  very  ^operly 
denied  the  motion.  There  was  no  discontinu- 
ance of  tt»  proceeding  tor  i»t^  of  cwtlnaoDS 
process  m  for  any  otli»  reascm.  Foinl- 
man  t.  Daniel,  01  N.  O.  481.  The  consoit 
decree  was  a  final  judgment  of  the  court 
adjudicating  the  rights  of  tlie  parties  to  a 
partition.  If  the  cause  was  pending  before 
the  clerk,  thai  no  order  of  confirmation  was 
necessary  when  the  report  was  filed  In  1887. 
If  no  exception  thereto  wu  filed  In  20  daye, 
the  report  stood  bonfirmed  by  law  without  a 
fwmal  decree.  Code  1863.  I  1896.  If  we 
r€i;ard  the  proceeding  as  pending  In  the  m 
perlor  court  in  torm,  by  vlrtoe  of  chapter  276. 
p.  618,  Acts  1887,  then  the  defendant  was 
bound  to  take  notice  of  soch  ord»s  and  de- 
crees as  were  made  hi  the  orderly  oonrse 
of  legal  procedure  in  term  time.  No  special 
notice  was  necessary.  Inasmudi  as  no  ex- 
ceptions were  filed  to  the  r^rt  of  the  com- 
missioners during  the  term  which  followed 
the  filing  of  the  repcurt  the  plaintiff  had  a 
right  to  a  decree  of  confirmation  of  this  de- 
cree. The  order  made  In  1006  by  Judge 
Moore  in  term  time  may  be  justly  considered 
as  entered  nunc  pro  tunc,  and  was  no  more 
than  the  plaintiff  was  clearly  entitled  to, 
evoi  If  necessary.  Bright  t.  Sugg,  16  N.  C 
402;  Long  T.  Long,  86  N.  a  416. 
Afilrmed* 


8TATSI  T.  FBIBBBIBL 

(Sapnms  Court  of  North  CaxoUna.    Dee.  11. 
190&) 

CaiMinAii  Law—Limiiatioh  of  Pbosbcdtio? 

Under  Revisal  1906,  i  8621,  making  it  a 
felony  for  one  to  maliciously  assault  anoifatr 
witii  a  deadly  weapon  by  waylaying,  etc,  an<l 
section  8201,  defining  a  misdemeanor  as  an  of- 
fense not  punishable  by  death  or  imprisonment 
in  the  state's  pris<Hi,  and  Acts  1870-71,  p.  91. 
c  48,  punishing  by  fine  or  imprisonment  a  p«:r- 
son  ccmvicted  of  an  assault,  with  or  without 
Intent  to  kill,  a  prosecution  for  an  assault  with 
a  deadly  weapon  with  Intent  to  kill  is  a  proseco- 
tioa  for  a  misdemeanor,  and  not  for  malicioiH 
mischief,  defined  by  section  2676  as  willfully 
injuring  personal  property  with  malice  to  tli^ 
owner,  and  is  barred  in  two  years  by  section 
S147,  providing  that  all  misdemeanors,  except 
for  "malicious  mischief,  and  other  malidoos 
misdemeanors,"  shall  be  presented  within  two 
years  after  the  conmiisslon  of  the  same,  the 
words  "other  malicious  misdemeanors"  beins 
Intended  to  describe  an  offense  of  which  malic* 
is  a  necessary  ingredient  »  ^n  ^  case  of 
malidoos  mischief. 

Appeal  from  Si^rlor  Ckiurt  Boncunbs 
CounQr;  Moore,  Judge. 

Lee  Frlsbee  was  otmvicted  of  an  assault 
with  Intent  to  kill,  and  he  appeals.  Re- 
versed. 

The  defendant  was  charged  In  the  Indict- 
mont  with  unlawfully,  willfully,  and  mali- 
ciously assaulting  Fl^^d  Bxowa,  on  May  t 
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1903,  wltb  a  deadly  weapon,  to  wit,  a  certain 
pistol  and  knife,  with  a  four-Inch  blade,  with 
Intent  to  kill  and  murder  the  aald  Floyd 
Brown,  and  to  hie  great  damage,  contrary  to 
the  form  of  the  statute  and  against  the  peace 
and  dignity  of  the  state.  The  defendant  mov- 
ed to  quash  the  indictment  Motion  overrul- 
ed, and  he  excepted.  There  was  evidence 
that  the  assault  was  made  more  than  two 
years  hefore  the  finding  ot  the  iDdlctment. 
The  defendant,  In  apt  time,  requested  the 
judge  to  charge  the  Jury  that,  If  the  assault 
was  committed  more  than  two  years  before 
the  bill  waa  found,  they  should  acquit  This 
Instruction  was  refused  and  the  defendant 
excepted.  The  Jury  returned  a  special  ver- 
dict to  the  effect  that  the  assault  occurred  on 
April  12, 1003,  and  the  Indictment  was  foond 
August  4,  190i^  or  more  Uian  two  yaam  aft- 
er the  offense  was  cmunltted.  and  aikea  the 
opinion  of  the  court  upon  the  facts  so  found. 
If  the  iDdlctmnt  la  not  barred  1^  tbe  itat- 
ate  <tf  llmltatiaiu,  tb«y  fomid  tbe  dtfendant 
.gnlltr,  but,  if  it  iB  barred,  they  found  taim 
not  guilty.  The  court  adjnc^gad  tbe  defmd- 
ant  gnlltj.  and,  flrom  tbe  Judgment  upon  tbe 
verdict  tbe  defendant  ezo^ited,  and  ap- 
pealed. 

J.  S.  Styles,  for  appellant  The  Attorney 
General  and  Frank  Carter,  for  tbe  Stata 

WALKEB,  J.  {after  stating  the  case). 
The  Bevlsal  of  1805, 1  8147,  provides  that  all 
misdemeanors,  except  the  offmsea  of  per- 
jury, forgery,  mallcloua  mischief,  and  other 
malicious  misdemeanors,  shall  be  presented 
or  found  by  the  grand  Jury  wltbln  two  years 
after  tbe  commission  of  the  same  and  not 
afterwards,  unless  any  of  said  misdemeanors 
shall  have  been  committed  in  a  secret  man- 
ner, when  it  may  be  prosecuted  within  two 
years  after  the  discovery  of  the  offense.  If 
the  crime  alleged  In  tbe  Indictment  to  have 
been  committed  by  tbe  defendant  la  not  a 
mallcloua  misdemeanor,  he  was  improperly 
coBvicted. 

'niere  was  no  such  distinct  offense  at  the 
common  law  as  a  malldons  assault  for  all 
assaults  were  but  misdemeanors  punishable 
by  fine  and  Imprisonment  and  the  circnm- 
stances  of  aggravation  could  be  taken  Into 
account  by  the  conrt  only  In  fixing  tbe  pun* 
lahment  Clark,  Cr.  Law  (2d  Ed.)  p.  22»;  1 
McCUln,  Cr.  Law,  J  255,  262,  and  280j  1 
East  PI.  of  Crown,  436;  People  v.  Petit  8 
Johns.  (N.  T.)  GU;  Com.  v.  Barlow,  4  Mass. 

Bacon's  Case,  1  Lev.  146;  and  Oreen  v. 
Pecftie,  8  Colo.  68,  where  an  Interesting  hl»> 
tory  is  to  be  found  of  tbe  origin  and  develop- 
ntoit  of  Oe  law  upon  tbla  snhject  Befer^ 
rbig  to  ttw  common  law  as  it  ezlstsd  In  tbe 
euly  yean  oC  tbe  reign  of  James  I,  It  Is 
Uwre  said  that  "at  that  early  time  Ooke  and 
Buon  were  blt^  rlvala  In  politics  and  iHnic> 
tlce  at  tbe  bar,  neltber  Sir  Matthew  Hale  nor 
Ei^rseant  WUllam  Hawkins  bad  then  been 


bom,  nor  had  tbe  Star  Chamber  been  abolieh- 
ed(  and  trial  by  wager  of  battle  was  lawful. 
The  common  law  was  then  emerging  from 
the  gloom  of  black  letter,  the  mysteries  of 
Norman-French,  and  tbe  Intricacies  of  tbe 
old  feudal  law,  and  beginning  to  assome,  un- 
der Coke  and  Bacon,  that  system  and  sym* 
metry  which  Hale  and  Hawkins  afterwards 
assisted  In  developing,  and  Bla<^stone  per- 
fected, 100  years  later,  In  the  king's  English. 
The  common  law  was  not  In  the  early  days  of 
James,  what  enlightened  Jurists  have  since 
made  it  Tbe  case  of  Sir  Walter  Raleigh 
furnishes  an  Illustration  of  a  difference  In 
the  appllcathm  of  tbe  law  sit  least  Upon  a 
written  taiqulsIUon,  uncorroborated  by  wlt< 
ness  or  drcnmstanc^  wltbont  being  con- 
fronted with  his  aocnser,  Ralelgb  was  con* 
victed  of  high  treason  b^  tbe  verdict  of  a 
Jury*  ap<Hi  wblcb  be  waa  conilKned  to  ihtImd, 
and  flnall7  brong^t  to  tbe  blodc"  ^be  fel- 
onies of  that  day  appear  to  bave  been  nu- 
merous and  peculiar,  imd  modi  difficulty  Is 
e^erienced  In  ascertainbig  the  law  of  an- 
cient times  BO  far  as  it  relates  to  the  grade 
of  an  aggravated  or  malicious  assault  So 
anxious  was  the  ancient  onnmon  law  txa 
the  safety  of  the  subject  that  every  act  done 
against  snoUier  which  mlglit  Imperil  bis 
life  was  held  to  be  feluilons,  as  tbe  Tear 
Books  will  show,  but  tbe  rigor  of  tbe  law 
was  relaxed  in  more  modem  times,  and,  as 
civilization  andenllghteummt  advanced,  nntll 
the  reign  of  Edward  IV,  when  the  ancient 
maxim  wblcb  required  the  Intention  to  be 
taken  for  the  deed  "voluntas  reputatur  pro 
facto"  was  not  applied  so  strictly  and  began 
to  grow  obsolete,  and  the  offense  of  assault 
with  intent  to  murder  was  regarded  as  a 
high  misdemeanor,  punishable  only  at  dis- 
cretion, the  Intent  being  merely  a  circum- 
stance of  aggravation  and  not  essential  to 
impart  criminality  to  tbe  act  1  Hawks, 'P. 
C.  (8th  Ed.)  Ill;  Green  v.  People,  supra.  East 
says  that  In  the  earliest  ages  of  our  law,  it 
seems  to  have  been  considered  that  the  bare 
attempt  to  commit  murder  was  felony,  but 
that  idea  was  soon  exploded,  though  still 
the  attempt  Is  punishable  as  an  aggravated 
misdemeanor  at  common  law;  and  he  cltes^ 
as  an  Illustration,  .the  case  of  lit.  Bacon 
who  was  Indicted  for  lying  in  wait  to  kill 
the  master  of  the  rolls  and  convicted,  where- 
upon he  was  sentenced  to  fine  and  imprison- 
ment and  to  find  surety  for  his  good  beha- 
vior for  life  and  to  acknowledge  his  offense 
at  the  bar  of  the  conrt  of  chancery.  1  East 
P.  d  p.  411.  We  have  now  a  statute  de> 
nonncing  as  a  felcmy  a  malicious  assault 
and  tattery  committed  with  any  deadly 
weapon  upon  anoth^  by  waylaying  or  other- 
wise, In  a  secret  mann»,  wltb  Intmt  to  kllL 
Bevlsal  190B,  1  8621.  In  this  sUte  an  as- 
sault wltb  a  deadly  weapon  and  with  Intsnt 
to  kill  was  never  a  felony.  Bj  Acts  186^-69^ 
p.  406,  c.  167, 1  8;  it  was  punishable  inf  amoos- 
ly  or  by  Imprlsonmrat  In  tbe  penitentiary. 
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but  the  doctrine  fliat  a  crime  Is  a  felonr 
wbere  tbe  pnnlBhiDait  la  cmiflnement  In  the 
state's  prlam  did  net  obtain  wttb  ns  nntll 
Acta  1801.  p.  ]78,  c  20S,  I  1  (Berleal  180B, 
I  8201).  Such  an  aasanlt,  thwefore,  was  a 
misdemeanor.  State  v.  Swann,  66  N.  0.  S80. 
althongb  under  tbe  existing  statntory  def- 
inition, If  It  had  then  applied.  It  wonid  bare 
been  a  f^ony.  State  t.  Clark,  184  N.  O.  710. 
47  sr.  E.  36.  Act  186S-69  was  repealed  by 
Acts  1870-71,  p.  94,  c.  43,  and.  since  tbe  pas- 
sage of  the  latter  act,  the  crime  of  assault, 
even  with  a  felonious  or  malicious  intent, 
has  been  classed  simply  as  a  misdemeanor. 
Tbe  offense  described  in  the  indictment  la 
this  case  cannot  be  malicious  mischief,  as 
suggested  In  the  argument,  for  that  Is,  at 
common  law,  the  willful  destruction  of  some 
article  of  personal  property  belonging  to 
another  with  malice  towards  the  owner 
(State  T.  Robinson,  20  N.  C.  129,  32  Am.  Dec. 
661;  State  t.  Helmes,  27  N.  a  864;  State  t. 
Manuel.  72  N.  C.  201,  21  Am.  Bep.  456). 
and  under  the  statute  it  is  the  willful  Injury 
of  personal  property,  whether  it  Is  destr^ed 
or  not,  with  malice  to  the  owner  (Revisal 
1905,  S  26713).  The  law  on  this  subject  Is 
explained  In  State  t.  Martin.  141  N.  O.  832, 
53  S.  B.  S74.  When,  in  the  Revisal  of  1905,  S 
3147.  the  Legislature  used  the  words  "other 
malicious  misdemeanors"  which  immediate- 
ly follow  the  words  "malicious  mischief,"  It 
evidently  Intended  to  describe  offenses  of 
which  malice  is  a  necessary  Ingredient  to 
constitute  the  criminal  act,  as  In  the  case 
of  malicious  mischief,  and  It  was  not  the 
purpose  to  include  within  the  exception  from 
the  operation  of  that  section  such  offenses 
as  would  be  misdemeanors  even  In  the  ab- 
sence of  malice,  and  where  malice,  if  present, 
would  be  only  a  circumstance  of  aggravation 
which  the  court  might  consider  In  imposing 
tbe  pnnlshment  This,  we  think,  Is  clear, 
and  la  In  accordance  with  Blackstone's  view 
of  such  misdemeanors  as  they  existed  at  the 
common  law.  Speaking  of  assaults,  bat- 
teries, wounding,  and  like  offenses,  he  says 
that,  taken  In  a  public  light,  as  a  breach  of 
tbe  king's  peace,  an  affront  to  his  govern- 
ment, and  a  damage  to  his  subjects,  they  are 
Indictable  and  punishable  with  fines  and  inj- 
prlsonment,  and  more  severely  when  commit- 
ted wltti  any  very  atrocious  design,  bnt  that 
they  are,  nevertheless,  mere  misdemeanors, 
and  the  aggravation  attending  Qielr  commts* 
sion  does  not  change  their  nature  as  crimes, 
though  it  may  Increase  the  pnnlshmrat  4 
Blk.  216.  It  Is  to  be  noted  that  there  are 
a  class  of  mallclona  mlsdemeanon  known  to 
our  law  which  will  satisfy  the  words  of  tiie 
statute  referrli^  to  tiiem  generally  by  tiiat 
name.  But  asmnlte  are  not  among  tiiem, 
even  though  they  may  be  committed  with 
malice. 

Upon  tiie  special  TO^ct,  Judgment  ataonld 
hare  been  entered  for  the  defendant,  and 
he  la  entitled  to  an  aoai^ttid  and  dladiarce, 


aa  the  alleged  crime  was  barred  by  the  stat- 
ute.  State  T.  BforrlB,  101  N.  a  887, 10  &  & 
464. 
Brror, 


YORK  V.  WESTAU* 

(Supreme  Coort  of  North  Carolina.   Dee.  ll* 

1006.) 

1.  COMPBOUISB  AND  SBXTUlCraiT— yAUDRT— 
CONSinSKATIOR. 

Where  the  vendor  of  land  gave  plaintiff  per* 
mlsdon  to  remove  timber  therefrom,  and  extend* 
ed  the  time  beyond  the  original  agreement  by 
parol  and  the  vendee  had  notice  of  such  exten- 
eioD  at  the  time  of  his  parctiase,  an  agreement 
between  the  vendee  and  plaintiff  tliat  the  plain- 
tiff might  remove  the  timber  already  cat,  but 
would  relinquish  any  further  r^rht  to  cot  timber, 
was  baaed  on  a  sufficient  eonaideratioa. 

2.  Frauds,  Statutb  or— InrBBxax  in  RK&x;rr 
— Stahdino  Tnuna— Cohpbouibb. 

An  agreement,  whereby  plaintiff  was  po^ 
mitted  to  remove  from  land  held  by  a  vendee 
timber  cot  under  a  parol  agreement  with  tbe 
vendor,  but  that  he  should  reliwiaish  any  fortha 
right  to  cot  timber  thereon,  was  not  within 
the  statute  of  frauds. 

Appeal  from  SuperlCH'  Coort,  Bnrke  Goinip 
ty;  O.  H.  Allen,  Judge. 

Action  by  W.  H.  York  against  W.  H.  West- 
all.  From  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.  Reversed,  and  new  trial 
ordered. 

This  action  was  brought  to  re<»nrw  dam- 
agM  for  a  tre^ass  committed  In  entering 
upon  tbe  lands  of  tbe  plaintiff,  and  cntting 
and  mnovlng  timber  trees  therefrom.  The 
land  formerly  belonged  to  R.  L.  Wilson,  who 
entered  Into  a  written  contract  with  tiie  de- 
foidant,  WestoD,  and  otiiers.  on  Mar^  24, 
1908,  whereby  he  agreed  to  sell  to  them  for 
$126,  all  the  merchantable  pine,  poplar,  and 
oak  timber  trees  on  tbe  said  tract  of  land, 
to  be  cnt  and  removed  thmfnmi  wttbln  two 
years  fron  that  date.  The  plaintiff  bought 
the  land  flrom  Wilson,  and  It  was  conveyed 
to  falm  by  deed  dated  October  10.  1904.  He 
alleges  In  bis  complaint  that  the  defendants 
failed  to  cut  and  remove  the  tlmbo-  within 
the  two  years  allowed  to  them  for  that  pur- 
pose In  the  contract,  but  that  they  unlawful- 
ly entraed  apcm  tbe  land  after  tbe  explra- 
ticm  of  that  tlme^  and  cnt  and  removed  from 
tin  jwemlses  many  valuable  trees,  amounting 
to  about  8,000  saw  though  claiming  the 
right  to  do  so  under  Ihelr  contract  witii 
WllBon,  to  the  plaintiff's  damage  |B00.  The 
defendant  avers  In  his  answer:  Tbat,  when 
the  plaintiff  pnrchued  tbe  land  from  WDson. 
and  received  tbe  deed  therefor,  he  was  notl- 
fled  by  Wilson  that  the  defendants  woe 
the  owners  <^  the  merchantable  pine,  poplar, 
and  oak  timber  trees  thai  m  the  land,  and 
that  the  time  tot  cntting  and  removing  tbe 
same  bad  beoi  extended  ftnm  March  24,  IMSi, 
the  date  of  the  en^lratitm  of  their  former 
contract,  for  one  year  aflw  that  date,  and 
tliat  wnson  Intended  to  Insert  tiie  said  agree- 
ment for  an  extension  In  the  deed  to  Yoffe, 
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but  omitted  to  do  so  by  tbe  mlBtake  aud  In- 
adTerteiu»  of  tbe  draftsman  of  Ibe  deed,  and 
Ibat  tbe  trees  vblcb  ibe  defendants  were  en- 
titled to  cut  and  remove  were  not  considered 
b7  WUson  and  Torfc  In  flzhig  tbe  purcbaae 
price  ot  tbe  land.  That  afterwards,  on  De- 
cember IS,  1906,  tbe  plaintiff  and  tbe  defend- 
ants came  to  an  nndwstandlng  and  agree- 
ment  witb  eaCb  other  In  regard  to  tbe  era- 
troversy  between  ttaem  about  tbe  trees,  and 
It  was  Uien  agreed  that  tbe  defmdants  stwnld 
bare  all  of  the  saw  logs  that  bad  been  cut 
on  tbe  premises  prior  to  Dec^ber  18.  1905, 
and  tbat  tbe  plaintiff  should  have  all  ot  tbe 
mercbantable  pine,  poplar,  and  oak  timber 
trees  stUI  standing,  vblch  would  yield,  by 
estlmathm,  about  S0,000  feet  of  lumber;  and 
tt  was  furtber  agreed  In  oonslderatlffls  here- 
of tbat  the  defendants  would  no  longer  Insist 
upon  the  right  to  cut  tbe  timber  trees  stlU 
remaining  on  the  land,  and  tbat  the  jAalntlff 
wonld  make  no  claim  on  account  of  tbe  treea 
wbleb  bad  already  been  cut,  or  tbe  saw  logs 
wblcb  bad  been  removed  from  tbe  premises 
after  Uarcb  24,  1905.  Tbat  tbe  defendant 
baa  not,  since  said  agreement  was  made  wltb 
the  plaintiff,  cut  any  timber  trees  on  the 
land,  or  removed  any  saw  logs  therefrom. 
That  tbe  treea  and  saw  logs  for  tbe  cutting 
and  conversion  of  wblcb  this  action  was 
brought,  are  tbe  same  described  in  tbat 
agreement,  and  which  tbe  defendants  had 
theretofore  I'emoved  from  the  land,  and  tbat 
this  salt  was  brooght  in  violation  of  the  ex- 
press promise  of  tbe  plaintiff  not  to  bold  the 
defendant  liable  for  the  cutting  and  removal 
of  the  same.  Among  others,  tbe  defendants 
tendered  the  following  issne:  "Did  the  plain- 
tiff release  and  discharge  tbe  defendant  from 
liability  as  alleged  In  the  answer?"  The 
court  refused  to  submit  the  Issue,  and  the 
defendants  excepted,  as  tbey  did  to  the  tasues 
submitted  by  the  court,  which  with  the  an- 
swers thereto  were  as  follows:  "(1)  What 
was  the  value  of  tbe  timber  trees  cut  and 
removed  by  fixe  defendant,  W.  H.  Westall, 
from  tbe  land  which  ts  described  In  para- 
graph 1  of  complaint  after  the  24th  day  of 
March,  190e?  Answer.  tlfiO.OO.  What 
damage,  If  any,  was  done  to  said  land  by  tbe 
defendant  in  cutting  and  removing  timber 
trees  from  the  same  after  March  24,  1906? 
Answer.  $26.00."  Judgment  was  given  for 
tbe  plaintiff  upon  tbe  verdict,  and  the  def^d- 
ant  appealed. 

Self  &  Whltraer  and  B.  J.  Ervin,  for  appel- 
lant Av^  ft  Brvln,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  We 
are  nnable  to  perceive  whj  the  issue  which 
was  tendered  by  the  defendants  was  not  a 
proper  one.  It  was  directly  raised  by  tbe  an- 
swer of  tbe  defendant,  Westall,  the  only  one 
of  tbe  two  defendants  named  In  the  sum- 
mons, who  was  served.  The  case  was  prose- 
cuted agabist  him  alone.  Tbe  rule  is  estab- 
lished tbat  an  agreement  to  compromise  and 


settle  disputed  matters  Is  valid  and  binding. 
The  law  favors  the  avoidance  or  adjustment 
of  litigation,  and  a  compromise  made  la 
good  teltb  for  sndi  a  purpose  will  be  sus- 
tained as  not  <Hily  based  npon  a  snffldent 
consideration  but  upon  the  highest  consldvft- 
tlon  of  public  policy  as  well,  and  this  too 
wUbout  any  serious  regard  to  tbe  special 
merits  of  the  controversy  or  tbe  diaracttf 
or  validity  of  the  claims  of  the  req>ecUve 
parties.  Hie  real  oonslderaUon  wblcb  eadi 
party  receives  In  contemplation  of  law  im- 
der  the  settlement  is  not  to  be  found  so 
much  In  the  mutual  sacrifice  of  any  rli^ts  as 
In  the  bare  fiict  tbat  tb^  have  settled 
tbdr  dispute,  which  Is  considered  to  be  of 
Interest  and  value  to  each  one  of  th«n.  S 
Cyc.  p.  606  et  seq.  They  give  and  take,  so 
to  speak,  not  knowing  precisely  what  will  be 
the  outcome  if  they  should  bring  their  con- 
troveray  to  the  test  of  the  law  and  subject  it 
to  the  uncerteintles  of  litigation.  Under  such 
circumstances,  there  Is  no  good  reason  why 
the  mutual  concessions  of  tbe  parties,  result- 
ing In  a  settlement  of  their  dispute,  should 
not  be  upheld.  In  discussing  the  law  of 
contracts,  with  reference  to  the  consideration 
sufficient  to  support  them,  Mr.  Parsons  says 
that  the  prevention  of  litigation  Is  a  valid 
and  adequate  consideration,  for  tbe  law  fav- 
ors the  setUement  of  disputes,  and  on  this 
ground  a  mutual  compromise  Is  sustained.  It 
Is  not  only  a  sufficient,  but  a  highly  favored, 
consideration,  and  no  investigation  Into,  tbe 
character  or  relative  value  of  the  different 
claims  Involved  will  be  entered  Into,  for  the 
purpose  of  setiing  aside  a  compromise,  If  of 
course  the  parties  are  engaged  In  a  lawful 
transection.  It  being  enous^  If  the  parties  to 
the  agreemoit  tiiougbt  at  tbe  time  that 
there  was  a  Question  between  them — an  ac- 
tual controversy— without  regard  to  what 
may  afterwards  turn  out  to  have  been  an 
Inequality  of  consideration.  1  Parsons  on 
Gontracte  (Stb  Bd.)  pp.  438,  43&  So  In  Bar- 
nawell  v.  Tbreadglll,  56  N.  G.  58^  this  court, 
by  Battie^  J.,  dtlng  Leonard  v.  Leonard,  2 
Ball.  &  Beet,  178,  and  quoting  tbe  words  of 
Lord  Obancellor  Manners,  says:  In  the  case 
of  a  c<xnpromlse  as  distinguished  from  a  re- 
lease, "both  parties  are  ignorant  of  Ibelr 
rigbte,  and  tbe  agreement  Is  founded  on  tbat 
Ignorance^  and  tlu!  party  surrendering  may,  in 
truth,  have  nothing  to  surrender;  and  whether 
the  uncertainty  reste  upon  a  doubt  in  point  of 
fact,  or  a  doubt  in  point  of  law.  If  botb 
parties  are  In  the  same  Ignorance,  the  fair- 
ness ot  the  compromise  csnnot  be  afTected  by 
a  subsequent  investigation  and  result"  And 
In  wmiams  v.  Alexander,  89  N.  G  209.  the 
court  thus  refers  to  tbe  subject:  "While  the 
tlUe  Is  thus  In  ccmtestatlon,  or  while  he  [tbe 
defendant]  is  dalnUng  them  as  his  property, 
and  the  plaintiff  holding  tbem  as  hers,  they 
agree,  In  order  to  put  an  end  to  the  dlspnto, 
to  divide  tbe  property.  Tbe  compromise  of 
a  doubtful  right,  fairly  entered  IntOb  with 
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doe  deliberation,  will  be  sustained  In  a  court 
of  equity.  It  la  reasonable  and  proper  It 
ahoald  be  so.  Parties  must  be  at  liberty  to 
settle  their  own  controTersles,  by  dividing  the 
property  In  controTersy,  and  public  policy  up- 
holds the  right"  Mayo  v.  Gardner,  49  N. 
G.  359,  Is  also  directly  In  point  on  this  phase 
ot  the  question,  and  the  court  there  mentlona 
with  approval  the  statement  of  the  law,  as 
contained  In  Parsons  on  Contracts,  sapra. 
It  was  said  on  the  argument,  that  the  ruling 
of  the  court  below  was  baaed  upon  the  Idea 
that  there  was  no  consideration  to  support 
the  agreement,  and,  for  that  reason,  we  have 
discussed  the  proposition  at  some  length. 
Analogous  cases  are  Mathla  v.  Bryson,  49  N. 
C.  608;  Flndly  v.  Ray,  60  N.  O.  125;  In  re 
Lucy.  21  Eng.  Law  &  Eq.  198.  The  detmd- 
ant  agreed  to  withdraw  all  claim  to  the  stand- 
ing trees,  and  to  abandon  all  Interest  he 
acquired  under  the  contract  with  Wilson, 
and  the  plaintiff,  on  his  part,  In  consideration 
thereof,  agreed  to  waive  or  release  all  claim 
for  damages  for  the  trespass  alleged  to  have 
been  committed  by  the  defendant.  This  was 
the  contract  as  we  nndontand  It  to  have 
been  mad^  and  we  do  not  see  why  It  Is 
not  enforceable,  or  why  tbB  plalntifF  abonld 
be  allowed  to  radiate  it  «aA  recoTw  dam- 
ages contrary  to  his  solenn  agreemmt 

Tho  plalnttfTs  counsel,  however,  oont»nded 
that  the  agreement  was  Told  nndw  the  statute 
of  frauds.  It  may  now  be  considered  as  set- 
tled. In  this  state  at  least,  that  a  contract  for 
the  sale  of  standing  timber  Is  within  the 
statute  of  frauds.  Brittaln  v.  McE^ay,  28  N. 
C.  265,  85  Am.  Dec.  788;  MlseU  v.  Burnett. 
49  N.  a  249^  68  Aju.  Dec.  744;  Morlng 
Ward.  SON.  a  272;  Flynt  v.  Conrad,  61  N.  0. 
190.  93  Am.  Dec  588;  Oreen  v.  Ballroad,  73 
N.  a  624;  MlseU  v.  Rnffln.  113  N.  a  21. 18 
S.  B.  72:  Drake  v.  HoweU,  183  N.  a  162, 
45  S.  B.  639;  Hawkins  v.  Lumber  Oo..  139 
N.  a  160,  61  S.  B.  852;  Ives  v.  Railroad 
(at  this  term)  66  S.  B.  74.  But  fills  Is  In 
no  sense  a  contract  for  the  sale  or  convey- 
ance of  land  or  any  Interest  therein,  but  an 
agreement  for  the  adjustmrat  of  differences 
between  the  parties  where,  under  the  circum- 
stances, no  deed  from  the  defendant  to  the 
plaintiff  was  necessary  to  consummate  the  ar- 
rangement. The  plaintiff  had  only  a  claim 
for  damages,  and  the  defendant,  Westall,  had 
acquired  the  right  to  cut  the  timber  during 
the  extended  period  by  parol,  and  we  do  not 
see  why  he  could  not  relinquish  It  In  the 
same  way.  This  agreemeut  between  him 
and  Wilson  did  not  operate  to  pass  any  In- 
terest or  estate  In  the  trees,  as  It  was  not 
In  writing,  but  It  did  have  the  legal  effect  to 
confer  upon  the  defendant  a  license  or  privi- 
lege to  enter  upon  the  land,  and  cut  the  re- 
maining timber.  This  very  question  arose 


In  Oreen  v.  Railroad.  78  N.  O.  where 
the  same  kind  of  contract  was  made  orally 
between  the  parties,  and  tiie  court,  after  hold- 
lug  that  while  It  could  not  be  enforced 
specifically  as  an  executory  agreement,  not 
having  been  reduced  to  writing,  decided  that 
"the  contract  amounted  to  a  license  to  the 
defendant  from  the  plaintiff  to  oiter  his 
land,  and  cut  and  cord  wood.  As  soon  at 
the  wood  was  cut.  It  twcame  personal  prc^ 
erty,  and  It  matters  not  whether  the  plain- 
tiff himself  cut  and  corded  the  wood  he 
sold  to  the  d^endant,  or  whether  under 
the  contract  he  used  the  laI>or  of  the  defend- 
ant to  cut  and  cord  It"  See  Ives  t.  Ball- 
road  (at  this  term)  66  S.  B  74. 

It  may  be  that  the  defendant  Intended 
to  assert  an  equitable  estoiq;>ei  as  against 
Wilson  and  tbe  plaintiff,  upon  the  ground  Uiat 
Wilson  had  agreed  before  the  two  yeara  ex- 
pired, and  when  the  defendant  pertiaps  stUl 
had  time  to  cat  the  trees  thai  standing  on 
the  land,  tiiat  he  would  utend  ttM  time  fitf 
cutting  than  (hm  year  long»,  and  that  the 
defendant,  relying  upon  the  agreanoit,  re- 
frained from  cutting  during  the  remaining 
portion  of  the  two  years  and  that  ttie  plain- 
tiff, York,  at  the  time  he  pnrchased  flu  land, 
had  actual  notice  of  this  agreement;  and 
consented  to  abide  by  It,  and  that,  la  con- 
sideration of  his  said  consent  and  im»alae  so 
to  do,  he  was  allowed  a  reduetkin  tai  the 
price  adted  tar  the  Umd.  Whether  tUs  oon- 
■tltutee  a  good  equitable  estoppel,  and  will 
render  the  licoise  to  enter  upon  the  land 
and  cut  the  trees  Irrerocable,  or  will  estop 
Wilson,  and  his  saOgaea,  Y<a%  from  pleadr 
Ing  the  statute  of  franda,  U  any  Intereat 
or  estate  In  the  standing  trees  passed  to  the 
defendant,  and  that  atetnte  appllea,  is  a  qnea- 
tton  we  need  not  decide,  as  we  do  not  think 
It  is  snffldently  raised  hy  the  pleadings,  nor 
have  we  ftmned  an  fqplnion  In  regard  to  it. 
We  leave  it  open  tn  fnture  omsideration, 
dioald  it  aris&  We  do  not  think  the  def  aid- 
ant has  pleaded  any  matter  which  aitltl^ 
him  to  refbrm  Uie  deed  of  WUsm  to  the 
plaintiff,  York.  Ttie  aveamoite  of  the  an- 
Bwer  are  not  sufficient  to  show  any  such 
mutual  mistake  of  the  parties  to  that  deed  as 
would  induce  a  court  of  equity  to  correct  It 
Whether  such  an  equity  exists  In  favor  of 
the  defendant  (he  not  being  a  party  to  the 
deed),  or  whether  he  can  avail  himself  of  the 
facta  out  of  which  the  supposed  equity  is 
said  to  have  arisen,  as  an  equitable  defense 
to  this  action,  are  also  questions  not  before 
us,  although  discussed  on  the  argument. 

There  was  error  In  the  ruling  of  the  court 
by  which  the  issue  was  rejected,  and  for  dili 
a  new  trial  Is  awarded  as  to  all  the  Isauef 
in  the  case. 

New  trial. 
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BIRD  T.  UNITED  STATES  LEATHER  CO. 

(Sapnme  Oonrt  of  North  OoroUna.    Dee.  11, 

1906.) 

1.  Habtrb  and  Sibvant— Pebsonal  iNJusm 
— Fellow -Sebv ANT  Aoi^Applioation. 

The  fellow-servant  act  (Priv.  Laws  1887, 

?i.  83,  c.  56)  applies  to  a  corporation  ei^aged 
n  manafacturiDg,  in  aid  of  which  It  owns  and 
operates  a  railroad. 

[£d.  Note.— For  cases  in  point,  see  OenL  Dig. 
vol.  M,  Master  and  Serrant,  §1  354r-374.] 

2.  MASTBB  and  SeBTANT— FXBSONAI,  IHJT7BIB8 

— QuEanoNB  roB  Jubt. 

PlaintitF,  a  foreman  in  charge  of  a  gang  of 
workmen,  was  employed  in  moTing  and  unload- 
ing  cars,  which  it  was  the  dotr  of  an  engine 
crew  emplojed  hy  the  same  master  to  bring  near 
the  point  lor  nnloading  and  leave  on  a  grade 
properly  braked  or  scotched.  Held,  that,  on 
plaintiff  being  injnred  by  a  coltisfon  caused  by 
the  cars  so  left  on  the  track  running  down  the 
grade  against  those  on  which  plaintiff  was  stand- 
ing, he  was  entitled  to  have  the  question  of  the 
negligence  of  the  engine  crew  submitted  to  the 
jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  SI  1(^1-1067.] 

3.  Sake— BVIDENOE— SUTFIOIENOT. 

In  an  action  by  a  servant  for  personal  in- 
janes,  evidence  examined,  and  held  to  sustain 
the  Qnding  of  the  Jury  that  the  plaintiff  was  not 
gnilty  of  contribatory  negligence. 

4.  Same— Fellow  Sebtakts. 

A  servant  attending  to  his  own  work  In  a 
customary  manner  was  not  required  to  antidpate 
the  negligent  act  of  fellow  servants. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
VOL  34,  Master  and  Servant.  SI  674,  677.] 

AiH>eal  from  Superior  Court,  McDow^l 
County;  Coc^e,  Jodge 

Action  by  V.  W.  Bird  against  the  United 
States  Leather  Company.  Verdict  and  Judg- 
ment for  plaintiff,  and  detfendant  appeals. 
Affirmed. 

There  wag  evidence  tending  to  show:  That 
defendant  was  a  corporation  engaged  In  the 
bnsinees  of  mannfacturing  leather  and  ex- 
tracting tanic  acid,  and  also  owned  and 
operated  about  10  miles  of  steam  railway, 
standard  gauge.  In  and  about  their  plant  at 
Old  Fort,  N.  0.,  having  their  own  engines, 
cars,  crews,  etc.  That  plaintiff,  an  employe 
of  defendant  company  and  foreman  of  a  lot 
of  hands,  engaged  in  unloading  cars  of  de- 
fendant, on  or  about  December  20,  1D04,  was 
injured  under  the  following  circumstances: 
The  defendant  had  a  railway  track  laid  on 
their  grounds  at  Old  Fort,  running  from  the 
bark  shed  to  the  chipper  house.  Here  the 
cars  entered  the  chipper  house  shed,  were 
moved  along  the  track  opposite  the  chipper 
machines,  placed  at  intervals,  and  unloaded. 
This  track,  as  It  approached  the  chipper 
house  shed,  was  on  a  downward  incline,  and 
the  method  pursued  here  was  for  the  oiglne 
and  crew  of  defendant  company  to  push  the 
loaded  cars  to  a  point  near  the  chipper  house 
ahed,  where  they  were  stopped  and  left  by 
this  crew,  and  scotched  or  held  by  brake 
till  the  chipper  house  crew  was  ready  to  un- 
load them.   Tluit  the  euglues  were  not  al- 


lowed under  the  shed*  but  wben  the  cars 
were  to  be  unloaded,  plalntlfC  and  his  gang 
pushed  them  along  undw  the  chipper  house 
shed,  unloaded  the  cars,  moving  them  along, 
when  tbey  were  done  at  the  further  end  of 
tbe  Bhed.  whe^  tbey  were  taken  by  the 
swltcbli^  engines  and  carried  away.  On  this 
occasion  plaintiff  and  bis  bands  were  en- 
gaged  in  unloading  cars  under  tbe  shed,  and 
were  moving  tbe  cars  along  the  track  so  as 
to  put  tbem  in  position  for  unloading,  and 
in  tbe  performance  of  his  duty  plaintiff  got 
on  tbe  cars  to  apply  the  brakes  and  stc^ 
them  at  the  proper  point.  'Hiat  plaintiff  had 
one  foot  on  one  <:ar  and  one  on  the  other 
when  applying  tbe  brakes,  and  that  plaintiff 
was  following  the  customary  way  of  using 
the  brakes  In  cars  of  that  kind.  That  these 
cars  were  of  different  heights,  one  being  a 
Southern  Railway  car.  12  to  14  Inches  higher 
than  tbe  other,  coupled  by  a  goose  neck.  If 
they  bad  been  of  tbe  same  height,  be  could 
have  placed  his  feet  on  the  body  of  each  car 
and  probably  have  escaped  an  Injury.  That 
while  plaintiff  was  In  this  pmition,  In  the 
act  of  applying  tbe  brakes,  several  other 
tannery  cars,  which  had  been  left  on  the 
track  by  the  engine  crew  some  80  steps  away, 
moved  from  their  position  and  rolled  down 
the  Incline,  striking  the  car  on  which  plain- 
tiff was  standing,  causing  a  collision,  and  do- 
ing plaintiff  severe  Injury.  Plaintiff  testifled 
that  he  had  given  no  ordors  to  any  of  hie 
men  to  move  tbe  cars  which  were  on  the  in- 
cline. Testifying  as  to  the  duties  concerning 
them,  plaintiff  stated  on  examination:  "I 
don't  know  who  put  the  brakes  on  those 
tannery  cars  [those  on  the  Incline],  The  en- 
gine gang  did  that  It  was  their  duty  to 
bring  the  cars  there  and  stop  them  on  the 
Incline,  and  It  was  the  duty  of  my  force  to 
bring  thCTi  down  when  we  were  ready  to 
unload  them."  J.  C.  Moore,  witness  for 
plaintiff,  testified:  "We  were  moving  the 
cars  Into  piace  when  plaintiff  jumped  up  on 
it  to  put  the  brakes  on  and  stop  them  at  the 
proper  point  I  was  pushing  It  down,  and 
about  a  second  after  Bird  got  up  the  tan- 
nery company's  car  hit  me  on  the  back.  I 
looked  around  and  saw  plalntiCTs  foot  caught 
between  the  cars."  The  three  ordinary  is- 
sues in  actions  for  negligence  were  submit- 
ted: (1}  Negligence  of  defendant.  (2)  Con- 
tributory negligence  of  plaintiff.  (3)  Damage. 
Verdict  and  Judgment  for  plaintiff,  and  de- 
fendant excepts  because  the  court  declined  to 
charge,  as  requested,  that  on  the  entire  evi- 
dence, If  believed,  the  Jury  should  answer  the 
first  issue  "No,"  and  the  second  Issue  "Yes." 

SL  J.  Justice,  for  appellant.  Hndglns  & 
Wat8<»i  and  Frank  Carter,  for  appellee. 

HOKE,  J.  (after  stating  the  case).  The 
court  is  of  opinion  that  neither  objection  as- 
signed for  error  by  defendant  can  be  sus- 
tained. The  facts  show  that  defendant  a 
corporation  chiefly  engaged  In  the  manufac- 
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tnre  of  leather  and  extraction  of  tannic  acid 
In  connection  with,  and  In  aid  of.  Its  pri- 
mary pnrpoae^  owns  and  tqierates  a  railroad, 
baving  Its  own  engines,  cars,  crew,  etc..  and 
In  such  case  the  conrt  has  held  that  the  act 
known  ae  the  "fellow-servant  act"  (chapter 
56,  p.  &3,  Prlv.  Laws  1897)  applies,  and 
will  affect  the  right  of  litigants  for  action- 
able ne^gence  occurring  In  the  department 
or  portion  of  their  work.  Hemphill  t.  Lum- 
ber Co.,  141  N,  a  487,  M  S.  B.  420.  This  be- 
ing true,  the  Judge  below  could  not  have 
properly  charged,  as  requested,  that  there 
was  no  evidence  to  go  to  the  jury  on  the  first 
issue.  The  testimony  in  the  case  shows  that 
plaintiff,  engaged  In  the  performance  of  his 
duty,  was  injured  because  mme  cars  stored 
on  an  Incline  30  steiw  away,  commenced  to 
move,  and,  ndUng  down  an  incline,  struck 
the  car  on  which  plaintiff  was  standing  do- 
ing his  wwfc,  and  caused  ttie  Injuiy.  niese 
cars  were  placed  there  by  the  eoglne  crew, 
and  should  have  been  securely  stopped  by 
brake  or  scotched  on  the  Incline  to  r«nabi 
till  they  were  moved  Into  the  yard  by  plain- 
tllTs  force.  He  had  given  no  order  for  mov- 
ing these  cars,  and  to  move  them  upon  him 
without  warning  at  the  time,  and  oigaged 
as  plaintiff  then  was,  was  Yery  llkMAy  to 
cause  Injury  to  some  one;  and  the  Injury 
resulted.  There  Is  no  explanation  glvcm  by 
direct  evidence  as  to  the  starting  ol  the  cars, 
but  it  can  hardly  be  explained  wltiuut  im- 
puting negligence  to  some  of  the  defendant's 
employte.  Certainly  the  great  probability  Is 
either  that  the  engine  crew,  whose  duty  it 
was  to  ptace  and  scotch  them  cats,  had  not 
done  tbelr  work  pnq>erly,  or  eome  tma  of 
the  force,  without  direction  and  wlthont  the 
exercise  of  proper  care,  bad  started  the  cars 
at  this  ino]iportune  time.  In  either  case  the 
plaintiff  was  oitltled  to  have  the  question  go 
to  the  Jury.  Xn  Fitzgerald  v.  Railway,  141 
N.  a  680,  64  S.  E.  391.  the  court  has  held: 
"Under  the  fellow-servant  act,  which  oper- 
ates on  all  employes  of  railroad  oompanieS) 
whether  in  superlw,  equal,  or  subordinate 
positions,  if  the  plaintiff,  a  hosUer  of  the  de- 
foidant,  was  Injured  as  the  pnolmato  cause 
of  the  negligence  of  bis  helpers  In  shoveling 


coal  from  a  car  Into  a  tender,  the  defendant 
Is  responsible.  Direct  evidence  of  negligence 
is  not  required,  but  the  same  may  be  inferred 
from  acts  and  attendant  clrcnmstances,  and, 
if  the  facts  proved  estaMlsh  the  more  reason- 
able probability  that  the  defendant  has  been 
guilty  of  actionable  n^llgence,  the  case  can- 
not be  withdrawn  from  the  Jury,  though 
the  powlblllty  of  accident  may  arise  on  the 
evidence.  When  a  thing  which  causes  injury 
Is  shown  to  be  under  the  management  of  the 
defendant,  and  the  accldoit  Is  such  as  In  the 
ordinary  course  of  things  does  not  haivm. 
If  those  who  have  the  management  use  the 
proper  care,  It  affwds  reasonable  evidence. 
In  the  absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from  a  want 
of  care."  Applying  these  principles  to  the 
facts  disclosed,  there  was  no  orror  In  refus- 
ing request  of  defendant  on  the  first  Issue. 

On  the  second  Issue,  the  court  Is  of  t^Inlon 
that  there  Is  very  little  evidence  that  tends  to 
show  c<mtributory  negligence,  and  certainly 
none  that  would  Justi^  the  charge  requested 
by  defendant  The  plaintiff  testified  that  be 
was  applying  tlw  brakes  In  the  customary 
and  usual  way  when  he  was  Injured  by  a 
colUalon  with  these  cars  that  bad  rolled  un- 
expectedly down  the  tocline.  Stationed  be- 
twem  two  cars  loaded  with  bark.  It  Is  not 
likdy  he  could  have  noted  the  appnmdi  of 
the  other  cars,  and  the  evidence  shows  clear- 
ly that  he  did  not  note  their  approacb.  So 
far  as  appears,  he  was  In  the  customary  posi- 
tion to  do  the  wortE  and  be  had  taken  the 
best  one  that  was  opos  to  blm.  He  was  not 
Injured  at  all  by  reason  of  the  position  be  bad 
taken  as  affected  by  the  cmdltlon  and  action 
of  the  cars  or  bonds  where  he  was  tben 
working;  and  be  was  not,  under  the  elrcam- 
stances  of  this  cas^  required  to  ontitipste  a 
lUffligent  act  on  the  part  of  the  mglne  crew 
or  his  own  co-employte.  Beach  on  Con- 
tributory Negligence.  I  8& 

The  case  Is  not  tudike  that  of  Hudscm  v. 
Railway  (at  the  present  term),  BS  8.  B.  103. 
and  the  court  Is  of  <V)inlon  that  th«e  Is  no 
error  shown  wU(fh  gives  d^i»kdant  any  Just 
ground  of  complaint 

No  errOT. 
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OABNBT  T.  REIASB  et  al. 

(Sapmu  Court  oi  ▲Dpeala  of  West  Virdiiia. 
Not.  «rM08^ 

1.  AnncAxo— Hiu  ard  Un— Bahjcbiit— Hzb- 

mo — DiTUTIOH  TBOV  Goutuot. 

The  question  whether,  when  a  horse  Is 
hired  for  onlr  a  particular  trip,  it  la  need  tor 
a  forthw  trip,  eocb  deriatioa  from  the  contract 
will  alone  render  the  hirer  U^le  tm  the  horae 
dying  daring  tile  nae  Iv  the  hirer,  without  proof 
that  its  death  came  from  ita  on  fin  the  further 
trip,  diaeosied. 

rSd.  Note^For  cases  In  point,  aea  G«tt  Dig. 
vol.  2,  Aalmala,  H  72,  74.] 

2.  Said— Loss  or  AnniAL. 

It  a  horae  hired  to  work  In  a  wagon  while 
at  irork  become  exhausted  and  sick,  the  hirer, 
knowing  its  condition,  must  desist  from  so  work- 
ing It,  elae  if  it  die.  he  wiU  be  liable  tor  its 
Taine. 

UBA.  Note.p-FQr  auses  in  point,  aea  Gait.  Dig. 
ToL  2,  Anhnala,  H  71.  7SJ 

(Syllabna  by  the  Court) 

Error  to  drcnlt  Court.  Wetzel  County. 

Action  J.  L.  Carney  against  A.  B.  Bease 
and  othera.  Judgmrat  for  plaintiff,  and  de> 
fuidantB  bring  error.  Affirmed. 

W.  Q.  SoodgraBB  and  B.  L.  Boblnson,  tat 
plaintiflB  In  error.  B.  B.  Snodgraas,  M.  B. 
Morria.  and  Preul^  D.  Morris,  for  defendant 
in  emnr. 

BRANNON,  J,  Reaw.  Heaaly,  and  Dalfl^ 
partners  In  driUli«  oil  walla,  hired  <tf  Oamey 
a  horw  to  be  used  In  a  wagon  wltii  a  borae 
of  tbe  flim  in  banllng  tools  and  anppllea  in 
the  oil  field.  Tbe  horse  was  so  naed  five 
daye,  and  retoraed  to  Carney.  Three  daya 
later  tbe  firm  aent  Ita  drirer  to  him  to  hire 
tiie  horse  of  Carney  again.  Tbe  borae  waa 
wanted,  along  with  a  borse  of  tbe  flim.  to 
haul  an  oil  well  stem.  Carney  says  it  waa  to 
be  banled  to  UtUetni,  nine  miles;  wbilat 
the  driver,  Introduced  by  the  plaintiff,  says 
It  waa  to  be  used  to  hanl  tbe  stem  to  tbe 
Jobnstim  well  four  miles  farther  than  Little- 
tea.  On  Friday  the  borse  worked  In  the  wag^ 
on  in  banllng  the  stem  to  Littleton.  On  the 
next  day  it  waa  wmAced  banllng  tbe  stem  to 
file  JcAnston  well,  and  In  banllng  anothw 
stem  tor  ropair  from  tbe  Johnston  well  to 
Littleton.  The  team  staid  over  Satorday 
night  at  Littleton.  Sonday  morning  ttie 
horses  started  from  Littleton  back  home  to 
Carney's,  drawing  two  empty  wagons.  These 
tiuee  days  were  very  bot  Jniy  days.  When 
the  team  came  to  a  point  eight  nriles  from 
LlttletM,  tiie  Carney  borse  died.  Cam^ 
bronght  suit  before  a  Justice^  which  went  by 
appeal  to  tbe  dreoit  conrt  of  Weti^  connty, 
uid,  upon  tiie  dose  of  tbe  plaintiff's  aridence, 
tbe  defendants,  offering  no  evidence,  demur- 
red to  tbe  plalntitTs  erldoice,  and  tbe  oonrt 
baring  given  Jndgmoit  for  the  plaintiff,  tbe 
defendants  bronght  tbe  case  here. 

Tbe  plaintiff  claims  tbat  the  horse  waa 
bired  aaiy  tor  the  trip  ttom  Camay's  to 
Littleton,  and  tiiat  tbe  use  of  tbe  borse  for 
tbe  additional  distance  of  four  miles  and  re- 


tain, banllng  a  stem,  waa  ontidde  tbe  con- 
tract a  ffllsnse  of  tbe  borae^  and  tiiat  tbat 
farther  nae  alone,  without  proof  tiiat  tbo 
borae^  death  came  from  tbat  additional  ser- 
vice rmders  tiie  deCoodants  liable.  Hera  Is 
a  Tolome  of  conflicting  cases  and  texts. 
Them  la  much  authority  for  the  position  tbat 
wb«i  an  animal  Is  hired  for  a  fixed  time,  and 
tbe  bailee  contlnuea  to  uae  blm  longer,  or 
where  bo  la  hired  to  drive  to  a  certain  place 
by  a  certain  route,  and  tbe  bailee  drivea  blm 
to  a  different  place,  or  by  a  different  route, 
or  beyond  the  place  contemplated  by  tiie  con* 
tract  audi  d^tarture  from  tbe  contract  la  a 
conversion  of  tbe  bwse,  for  whldi  tbe  owner 
may  maintain  trover.  2  Oye.  812 ;  8  Am.  ft 
Eng.  Bncy.  L.  (2d  Bd.)  TC2.  It  a  losa  of  the 
animal  occur,  so  tbat  It  cannot  be  returned, 
under  tills  rule  the  hirer  would  be  rocpoiuible. 
Stoiy  on  Ballmenta,  |  4^;  1  Tadait,  book 
2,868.  Likely  this  la  the  rule  sustained  by 
greater  authority.  Unda  tiiis  rule^  men  de^ 
partore  from  the  contract  makes  tbe  party 
liable,  no  mattor  whether  tbe  loss  came  from 
inch  d^rture  or  not  But  anptber  line  of 
cases  bolda  that  sucb  departure  from  tiie 
contract  does  not  aknoe  of  Itself  Impose  lia- 
bility, but  it  must  aj^iear  tbat  tbe  loss  was 
because  ot  snOb  dopartnre.  Van  Zlle  on  Bail- 
ment, I  127;  Farkaa  v.  Powell  (Oa.)  IS 
8.  B.  200;  12  L.  B.  A.  897.  Wtaidi  line  doea 
our  law  A^Uowl  In  Spencer  t.  Pllcher, 
8  Leigh  (Va.)  0^  a  alave  waa  blied  with  the 
understanding  that  be  waa  to  be  enqtloyed  od 
a  farm,  wbereaa  he  waa  taken  on  a  voyage  on 
a  boat  down  the  Obio  and  Miaslatin)!  rivers, 
and  waa  drowned  on  tiie  voyaga  This  case- 
cannot  be  quoted  for  the  rule  of  absolute 
liability  because  of  mero  dqiarture  from  tlw 
contract  for  tbe  reaaon  tbat  the  slave  palsb- 
ed  wliUe  bdng  oasd  tai  violation  of  Ibe  ccm- 
tract  ^e  same  as  to  Harv^  v.  ffldpwlth,. 
16  Oral  (Va.)  808,  where  a  slave  waa  hired 
under  an  explicit  agreement  not  to  uae  blm 
in  blasting  rode,  but  he  wu  so  used,  and 
in  audi  use  was  injured  from  a  blast  In 
Harvey  v.  Bpes,  12  Grat  (Va.)  168,  Is  a  fuV 
discussion  of  this  subject  Slaves  wen  bireA 
to  be  worked  w  a  railroad  In  Amelia  county, 
but  vrere  worked  on  the  railroad  In  Chester- 
fldd  county,  and,  while  working  In  Chester- 
field. sldEened  and  died.  Tbe  court  held  that 
the  worUng  of  the  slavea  In  Obeaterfleld  was 
not  of  Itself,  a  convorslon  making  tbe  hirers 
Immedlatdy  responsible  tm  tbdr  value, 
whether  occadoued  by  such  wrongful  act  or 
not;  but  that  to  make  tbem  liaUe^  It  must 
be  found  that  tbe  death  vras  occasioned  by 
tbe  act  of 'ronovlng  and  working  tbe  slaves  In 
Chesterfldd  county.  So,  our  law  is  tbat  mere 
deviation  from  the  contract  will  not  alone- 
render  the  hirer  liable  for  tbe  loss  of  a  hired 
horse.  The  opinion  In  Harvey  v.  Bpes,  con- 
stmea,  I  tbink  correctiy,  tiie  case  of  Spencer 
V.  PUcho',  as  holding  this  ml&  Oounad  for 
Carney  rests  bis  case  largely  on  the  rule  of 
absolute  llabUity;  but  I  do  not  tblnk  even  If 
t]iera  wen  a  contract  limiting  tbe  nse  of  tbe 
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hatm,  fliere  oonM  be  a  reoorery  on  that 
groniid,  ilnce  It  does  not  hppwc  tiiat  the' 
death  vt  the  hraae  occnrnd  daring,  at  came 
from,  the  nee  of  the  horse  <«  the  trip  from 
LIttletcm  to  the  Johnston  well.  There  1*  no 
evidence  of  mlsnse  of  the  horse  on  the  extra 
trip.  Tm^  It  Is  proven  that  the  horses  were 
heated  that  hot  day ;  but  that  la  rerr  usual, 
not  abnsa  That  does  not  fxeate  llabiUty. 
Thoe  is  no  shoiring  that  the  deatii  of  tlie 
horse  wu  caused  by  the  extra  trip.  That 
trip  was  in  the  same  line  of  work  tn  whldi 
the  liorse  was  hired.  He  did  not  die  during 
that  trip.  Hence,  under  Harr^  t.  Bpes,  there 
can  be  no  recovery  because  of  such  deviation 
fnnn  the  ccmtract  Ukely,  If  flie  horse  had 
died  while  on  the  extra  trip,  the  presumption 
wonld  be  fliat  the  extra  trip  was  tiie  cause 
of  the  death,  throwing  tbe  burden  on  the 
hirer  to  disiwove  tibat  fscL  The  doctrine  of 
Harvey  t.  Bpes  Is  consldoed  as  sound  In  a 
note  by  Freeman  In  12  Am.  Dec.  621.  I  con- 
sider the  other  rule  extreme  snd  hard.  See 
Doollttle  T.  Shaw  (Iowa)  ao  N.  W.  621,  26 
L.  B.  A.  866.  M  Am.  St  662,  dting  the 
Harvey  snd  holding  its  principles. 

President  I^coln,  ss  counsel,  successfully 
maintained  this  position  in  Johnson  Weed- 
man,  6  IlL  496. 

But  the  matter  Jwt  dlscossed  Is  discussed 
because  It  seems  prefer  to  do  so,  as  counsel 
BO  strongly  summon  it  to  their  aid,  tliongh  it 
may  be  regarded  as  obiter,  since  we  do  not 
find  that  tte  hiring  was  limited  In  time  or 
work,  so  as  to  be  fecial.  Carney  Introduced 
the  driver  as  his  witness^  and  he  says  th«e 
was  no  limited  contract  Oamey  Indeflnitely 
says  there  was.  Fertiaps,  under  a  demurrer, 
we  should  take  Garu^s  statemoit,  but  for 
ocmslderatlons  supporting  the  driver.  Oax^ 
n^  does  not  say  tiut  he  imposed  any  limit 
on  the  use  of  the  horsft  Cuner  had  Ikired 
the  hwse  to  tlie  defendants,  knowing  it  was 
to  do  general  hanliiv  in  tte  drilling  businesi^ 
without  limitation  of  time  or  place  of  work 
or  use.  The  horse  was  returned  after  Ave 
days*  use.  and  In  three  days  the  driver  went 
to  get  the  horse  again,  and  we  may  look  upon 
this  as  a  hiring  similar  in  (Character  to  the 
former  hiring,  or  a  conlimiatlcai  at  It  All 
that  Carney  says  to  prove  a  limited  contract 
Is  that  when  asked  whether  tbe  driver  told 
talm  what  he  wanted  with  the  horse,  Carney 
answered,  "He  said  he  wanted  to  take  a  stem 
to  Littleton.'^  This  was  a  more  remark  of 
the  driver,  hardly  a  contract  of  limitation. 

TThllst  so  far  there  is  no  gronnd  of  re- 
covery, we  think  there  Is  a  ground  for  re- 
covery. If  it  appears  that  tiie  driver  mis- 
uaed  the  hoTSe^  n^llgentiy  used  It,  there  la 
a  liability.  There  Is  evidence  that  the  horse 
was  hot  and  tired  when  It  got  \m±  to  Little- 
tcm  Saturday  nUrht  The  driver,  Swlt^  says 
no,  and  thus  was  apprised  of  the  fact  that 
the  heat  and  labor  affected  tbe  hors&  Next 
day  on  the  road.  In  great  heat  It  is  proven 
by  Musgrave  tltat  as  the  team  passed  his 
house  he  saw  that  the  horse  was  ailing,  lag- 


ging bade  on  tiie  sintf  etres^  and  asked  Swldc 
what  was  the  matter  with  1^  and  Swlck  re- 
plied that  the  horse  was  aid;  'Vran  ont," 
and  they  wanted  to  get  him  Innu^  if  thej 
could,  "but  didn't  know  wheUur  they  conid 
or  not"  Musgrave  said  the  bone  was  just 
about  able  to  walk.  Postlewait  states  that 
Swl(&  tohl  him  that,  on  tbe  trip,  going  over 
to  Uttleton  and  ttte  Johnston  wdl,  tbe  horse 
got  too  hot  and  he  brou^  him  back  to  Little- 
ton, and  started  next  morning  and  noticed 
coming  Knob  Fork  biU  that  tiie  horse 
'^>^^  to  fag."  This  was  before  tbe  team 
readied  Musgrave^  Thus,  Swldc  knew  the 
horse  was  hot  Saturday,  and  on  Snnd^  knew 
tbe  hotae  was  exhausted  snd  fiom  the 
tnrrlbia  heat  or  othw  causa  We  are  allowed 
to  say  fliat  he  must  have  been  very  si^  as 
be  died  only  a  mile  and  a  half  fmn  Mus- 
gravtfs.  Does  it  need  anthwlty  to  show  Uiat 
it  was  Swlck's  duty  before  be  reached  Hus- 
gravtf^  and  surely  at  Mnagrave's,  to  stop  us- 
ing the  horse,  and  nnhltdi  him  from  the 
two  wagons?  Story  on  Balhnoits,  f  40B,  says 
that  if  a  hired  horse  is  e^nsted  the  Urer 
is  bound  to  abstein  from  urtng  tiie  horse, 
and  If  be  pursnes  his  JouAey  with  flie  borse; 
he  Is  liable  fnr  all  the  injury  occaaI<med  there- 
by. He  says  not  only  that,  but  also  that  the 
hirer  must  procure  a  farrier  If  to  be  bad. 
The  same  is  laid  down  as  to  a  sick  horse  In 
2  Oyc.  S12,  notB.  See  Higman  t.  OamoOy,  67 
Am.  St  Rep.  88.  But  Swick  drove  the  hone 
on  that  boiling  day  a  mile  and  a  half,  tbe  lost 
half  mile  np  a  bill  of  heavy  grade,  QntU 
be  died.  The  testimony  of  Swlck  belays  a 
conBcloosnesB  that  he  had  not  used  the  borse 
right 

Tm  this  reason  of  negligent  misuse  of  the 
horse  we  afflnm  the  Judgment 


WHlTDHOnSB  et  al.  v.  JOmBS  et  aL 
(Supreme  (3onrt  of  Ajmeali  of  West  Tliglnii. 

^  Nov.  zTiSoeo 

1.  QmsTiHe  Title  —  Jdbisdiotios  —  BnuoT 

BT  EjECniEHT. 

One  in  actnal  possesslOD  of  land  under  is- 
perlor  title  may  go  into  a  court  of  equity  to 
remove  the  doud  ovtx  ble  title  arieing  from  a 
claim  uoder  color  of  title  thereto  by  anotber 
nnder  an  Inferior  adverse  titfe.  TtAt  he  miffat 
sne  in  ejectment  does  not  deny  him  jarisdicbon 
in  equi^. 

[Ed.  Note^FOr  cases  in  point,  see  Cent  I>i«. 
vol.  41,  Qoiettaig  Title,  | 

2.  Same. 

When,  In  a  contest  in  ejectment  between 
two  adversary  titles  to  land.  Judgment  has  been 
rendered  in  favor  of  one  of  them,  and  the  claim- 
ant of  the  adversary  title  ctill  daims  aotwitb- 
standios  the  Judgment  antinet  falm,  and  diaquiets 
the  actual  possession  of  the  successful  owner, 
the  latter  may  go  into  a  conrt  of  equity  to  have 
injunction  and  relief,  proper  In  the  case,  to  quiet 
and  give  peace  to  hie  title  and  tKwsession. 

[Ed.  Note.— For  casee  in  point  aee  Cent  Die- 
VOL  41,  Quieting  Titie,  I  4.] 

8.  Sahb— Bkuxf  Oivsr— iHjuxonOR. 

Eiqnity,  having  Jutisdietfaw  to  ranove  dond 
over  title  to  land  and  quiet  title,  may.  as  in- 
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ddent  to  relief,  enjoin  the  cutting  of  timber  bj 

the  clainumt  uodar  the  bad  title. 

4k  ApPKU^-OBjnnions  hot  Rauid  Bnx>ir. 

An  nceptkm  to  the  taking  of  a  deporitlon, 
nade  while  It  ia  In  progrett,  tl^agh  noted  in  the 
dapoiitiOD,  must  be  brought  to  the  notice  of  the 
oonrt  before  hearing  on  the  merits  begine  below 

amotion  to  soitpreei,  dat  It  will  not  oe  regard* 
In  an  anwU^to  conrt. 
S.  Gai*oklutioh  of  IiftTBiTMuin— Void  Ih- 

STBUMXHT. 

Bqaity  haa  Jurlidlction  to  cancel  an  Initm- 
meat  m  title  to  land  at  the  aoit  of  one  In  poe- 
•earioo  ondw  good  title,  though  eodi  Initmment 
be  void  oD  Iti  fooe. 

IBd.  Note.— ror  eaaee  In  point,  tee  Oent  Dig. 
Toi.  fit  Cancellation  of  Inetnmienta,  |  U 

(Sjllabva  bj  the  Cbort) 

Appeal  from  Circuit  Court,  Putnam  County. 

Bill  bf  W.  F.  Whftshouae  and  otbera 
against  B.  A.  Jones  and  othaa.  Decree  for 
plaintiffs,  and  defendant  ilmrj  Pattoa  Hud- 
son appeals.  Affirmed. 

SUnxna  &  Boa  low,  for  appellant.  Brown, 
Jntkmm.  ft  Knight  and  J.  H.  Naah,  for  ap- 
ptfleea. 

BBANNON,  J.  A  grant  from  the  state  of 
Virginia,  March  8,  1796,  to  Samu^  Holllngs- 
wortb,  for  100,000  acres  of  land  in  Kanawha 
«onntr.  Title  nndar  this  grant  come  to 
Ifathiaa  Bmen,  and  at  his  death  It  was  par- 
titlMied  among  his  devisees;  the  partition 
deeds  dating  Hay  10,  180O,  nader  the  decree. 
One  of  the  lota  In  this  partition  was  of 
2,600  acres,  in  Putnam  county,  which  came 
to  the  ownership  of  the  plainttfTs  In  Qila 
salt,  the  Whltehoosea.  The  Holllngswortii 
grant  excludes  three  prior  grants  of  tracts  of 
300,  400,  and  SCO  acres,  and  in  the  aaslgn- 
ment  of  said  2,IS004cre  tract  in  said  parti- 
tion deed  such  parts  of  said  800  and  600 
acre  prior  grants  as  lie  wltUn  the  bonnda 
of  the  2,S00-acre  tract,  as  also  GO  acres  sur- 
T^ed  for  Michael  Shlverdedier,  were  ex* 
eluded.  No  forfeiture  for  taxes  of  the 
2,S00-aci«  tract  or  the  100,000-acre  tract,  of 
which  it  is  a  part,  arlsea.  There  were  four 
Lfickhart  surveys  antedating  the  Holllngs- 
worth  grant,  the  three  mentioned  above,  and 
one  of  200  acres;  but  the  200-acre  one  Is 
not  excluded  by  said  grant  w  said  assign- 
ment of  the  2,500-acre  tract  It  lies  nearly 
all  In  the  2,S0O-acre  tract  The  said  four 
prior  Lockhart  grants  became  forfeited  to 
Vl^nla  for  taxes,  and  Henry  O.  Mlddleton 
obtained  a  grant  from  the  state  of  West  Vir- 
ginia, February  2S,  186B,  for  a  tract  of  1,187 
acres  In  Putnam  county,  Intending,  likely,  to 
rest  his  title  on  the  forfeiture  of  the  Lode- 
hart  title.  This  Mlddleton  grant  takes  In 
part  of  the  Lockhart  tracts  <a  200, 800,  and  SOO 
acres,  but  none  of  the  400  acres,  and  takes 
In  a  large  part  of  the  2,600-acre  tract  claimed 
by  the  plaintiffs.  Benjamin  P.  Byram  pur- 
chased of  Mlddleton  a  half  interest  in  the 
1.137  scree,  but  Robert  Patton  became  pur- 
chase of  the  Byram  half  by  executory  con- 
tract  Benjamin  P.  Jones  Is  a  grandchild 


and  David  Jones  a  son  of  B^amln  Byram. 
Martha  Ann  Is  the  wife  of  David  Jonsa. 
Thev^  are  devisees  under  Byram's  wilL  The 
legal  title  to  the  Byram  share  is  in  his  said 
heirs  or  Mlddleton.  Mlddleton's  administra- 
tor c.  t  a.  conveyed  to  Bobert  Patton  the  Mld- 
dleton half,  Patton  thus  becoming  owner  of 
It  all,  and  It  passed  from  blm  by  conveyance 
to  Nancy  Patton,  and  from  her  to  her  two 
<dilldren,  Mary  Patton  Hudson  and  Oliver 
Patton.  This  Mlddleton  tract  waa  sold  In  1877 
for  delinquency  for  taxes,  but  in  1882  was 
redeemed  from  this  sale  in  a  proceeding  by 
the  commissioner  of  school  land  for  Its  sale 
by  payment  of  taxea  to  the  year  1881,  In- 
clusive. This  land  was  left  off  the  tazbooks 
for  more  than  five  years  after  the  year  1881, 
and  thua  was  forfeited  to  the  state,  and  R. 
A.  Jones  and  Mary  P.  Hudstm  asked  the  com- 
missioner of  school  lands  of  Putnam  county 
to  Institute  a  suit  to  sell  the  land  (788  acres 
of  the  Mlddleton,  still  claimed  by  than) 
In  order  that  they  might  redean,  and  ttie 
commissioner  did  institute  suit  and  Jones, 
Hudson,  and  Patton  filed  an  answer  admit- 
ting the  forfeiture  and  asking  to  be  allowed 
to  redeem,  and  an  order  was  made  allowing 
them  to  pay  taxes  for  five  years,  and  direct- 
ing the  land  to  be  put  on  tba  lanObook  on 
payment  of  the  mraiiay  for  redemption,  tiioni^ 
no  amount  was  fixed.  The  mmey  was  not 
paid  In  redonptloa  befiiie  tlds  nit  was 
brought  This  ^ooseding  was  began  and 
concluded  on  the  same  day,  without  notice 
to  any  one  or  refOrence  to  a  conuilssl<mer, 
as  required     the  Code  tn  sndi  a  inoceedJng. 

In  1877  Robert  Patton.  J.  W.  Heavww  as 
administrator  wtth  the  will  annexed  of 
Henry  O.  Hlddletui,  and  Benjamin  P.  Jones, 
David  Jonei^  and  Martha  Ann  Jones,  the 
last  three  as  devisees  under  the  will  of 
Benjamin  P.  Byram,  brought  an  action  of 
ejectment  In  the  ctrcnlt  court  of  Putnam 
county  against  Bussell  Landers,  George  B. 
Crago.  James  Martoi,  WUIlam  Carter,  Al- 
bert Dean,  and  Oemrge  Landers  to  recover 
the  tract  ot  1,187  acres.  An  order  shows 
that  In  the  action  W.  F.  Whlt^ous^  H.  B. 
Whitehonse  (since  dead),  F.  M.  Whltehouse, 
F.  C  Whitehonse,  B.  N.  Whlt^ouse,  and 
Louisa  Whltehouse,  recited  as  landlords 
of  Carter  and  Crago,  ^fendants  In  the 
ejectmoit,  were  made  defendants  In  ssld 
action  along  with  their  lessees,  and  pleaded 
not  guilty.  They  are  owners  of  the 
2,600  acres  under  said  partition.  On  the 
trial  verdict  and  Judgment  were  rendered 
for  the  defendants.  When  Jones,  Hud- 
son, and  Patton  procured  the  order  of  re- 
demption alwve  mentioned,  the  owners  of 
said  2,600-acre  tract,  W.  F.  Whltehouse.  F. 
M.  Whltehouse,  Bl.  N.  Whit^ouse^  and  Louisa 
Sheldon,  nee  Louisa  Whltehouse,  claiming 
said  2,600  acres,  brought  this  suit  In  equity 
In  the  circuit  court  of  Putnam  county  against 
R.  A.  Jones,  Mary  P.  Hudson,  Oliver  A.  Pat- 
ton, and  others,  alleging  the  superiority  of 
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their  title  orer  tbst  of  Uie  defendants,  Btat- 
iog  that  the  plalntlffB  bad  been  In  possession 
and  paid  taxes  since  1865  and  that  defraid- 
ante  were  not  In  possession,  and  stating  that 
the  defendants  by  said  redemption  proceed- 
ing, by  offering  the  contested  land  for  sale 
and  lease,  by  dlstnrblng  the  plalntlfTs*  ten- 
ants on  the  land,  by  notifying  them  that  they 
owned  and  clatmM  the  land,  and  by  entering 
upon  the  land  and  cutting  timber  needed  for 
the  development  of  coal  from  the  land,  were 
casting  clond  and  doubt  over  the  title,  and 
praying  that  the  grant  to  Mlddleton  of  said 
1.137  acres  be  held  Invalid  as  against  the 
titie  of  the  plaintiffs  and  be  removed  as 
clond  over  the  same,  and  that  the  defendants 
be  enjoined  from  asserting  title  to  the  plain* 
tiffs'  land  under  said  Mlddleton  title,  and 
that  an  Injunction  be  awarded  restraining 
the  defendants  from  taking  jMSsesslon  of  the 
land  and  cutting  timber  upon  It,  and  from 
In  any  way  Interfering  with  the  quiet  and 
exclusive  possession  of  the  land  by  the  plain- 
tiffs, and  from  taking  any  steps  to  redeem 
the  land  under  the  decree  above  mentioned 
allowing  such  redemption.  The  defendants 
demurred  to  the  bill,  but  tlie  court  over> 
ruled  It  They  filed  an  answer.  The  decree 
perpetually  enjoined  the  defoidants  from 
taking  possession  or  cutting  timber  on  the 
land,  or  in  any  manner  biterferlng  with  the 
quiet  and  exclusive  possession  of  the  plaln- 
Iffs,  and  from  taking  further  steps  by  pay* 
ment  of  money  or  otherwise  to  redeem  the 
lands  under  the  order  giving  leave  to  redeem, 
and  from  entering  the  land  fm  the  lawbooks* 
and  boldlng  tiie  Mlddleton  grant  for  the  1487 
acres  invalid  and  of  no  force  as  against  the 
title  of  the  plaintiffs  to  the  land  In  coutro* 
versy.  Mary  Patton  Hudson  appealed. 

Equity  Jurisdiction ;  This  Is  the  first  ques- 
tion. An  argnment  against  It  li  tiiat  the 
plaintiffs  shoQld  have  gone  into  the  pro- 
ceeding IVDi^t  by  the  state  to  sell  the  Mld- 
dleton land  as  fDrfdted,  and  set  up  their 
claim,  and  resisted  redemption,  instead  of 
bringing  an  Independent  salt  Bat  that  was 
began  and  ended  by  final  decree  of  redemi>- 
ttrni  in  one  day.  B.  A.  Jones,  Mary  P.  Jones, 
and  Oliver  Patton,  claimants  of  tlie  Middle- 
ton  land,  filed  a  petltl(»i  with  the  comml»- 
sloner  of  school  landi^  admitting  forfeiture 
and  asking  him  to  bring  salt  to  sell  the  land. 
In  order  that  they  m\gtA  redeon,  and  he 
filed  a  petition,  tb^  answered,  and  a  decree 
allowing  redooaptton  upon  payment  of  only 
five  years'  taxes,  wboi  mndt  more  was  duu, 
was  made.  The  proceeding  was  so  irregular 
and  Informal  as  hardly  to  be  called  a  mlt 
No  procesi^  no  parties,  no  ^eqnato  descrliH 
tlon  of  the  land  or  title,  no  reference  to  a 
commlsBlaiar,  no  <»der  at  pubUcatlfm  to  af- 
ford interested  persons  any  notice  of  the 
proceeding,  and  the  whole  done  and  closed, 
from  beginning  to  end.  In  one  day.  It  was 
so  contrary  to  the  requirements  toudilng  such 
a  proceeding  In  ctu^kter  101^  Oode  1889  [Code 


1006,  p.  1896],  as  to  be  considered  a  void 
proceeding.  The  bill  In  the  present  case 
brands  it  as  a  fraud  vpon  the  court  and  as 
designed  to  get  a  secret  and  fraudulent  re- 
donption,  and  the  facts  seem  to  warrant  the 
cbarg&  But,  In  any  view,  how  can  It  b» 
said  that  the  Whltehooses  ou^t  to  have 
gone  Into  that  suit  when  they  had  no  notice 
of  It,  no  means  of  notice  as  required  by  law ; 
knew  nothing  of  It  tUl  It  was  ended  by  final 
decree?  True,  this  court  has  held  that  a  pro- 
ceeding by  a  commissioner  of  school  lands 
to  sell  cannot  be  oijolned.  Moore  v.  Mc- 
Nutt,  41  W.  Va.  695,  24  S.  B.  682.  That  was 
a  regular  suit,  and  effort  was  made  to  stop 
It  before  decree,  to  oast  the  Jurisdiction, 
when  full  relief  could  be  bad  In  It  Here 
the  object  was,  not  to  enjoin  the  prosecn- 
tion  of  the  suit,  as  It  had  ended,  but  to  oh 
Join  the  party  from  paying  the  money  to  re- 
deem under  the  decree  and  from  restoring 
the  land  to  the  taxbooks  as  of  good  titie. 
Inded,  It  was  not  simply  that  It  Is  a  suit 
to  cancel  a  titie  and  declare  it  Invalid.  And 
I  will  say  that  It  la  not  perceived  why  eqoltr 
will  not  enjoin  action  under  a  decree  that 
clouds  a  paramount  titie  Just  as  readily  as 
It  will  enjoin  the  use  of  a  deed  or  grant  work- 
ing that  result  6  Am.  &  Eng.  Ency.  L.  (2d 
Bd.)  160,  167.  The  decree  Is  a  muniment  of 
titie.  no  less  than  a  grant;  and,  if  It  wotkm 
to  boclond  the  good  titie,  why  will  not  eqolty 
restrain  Its  use?  The  claimant  of  the  In- 
ferior titie  has  procured  it  It  is  bis  muni- 
ment of  titie,  wrongfully  ased.  Just  Uke  a 
Junior  grant  The  Injunctitm  here  soiight 
not  to  enjoin  proceeding  In  court  bat  to  re- 
strain payment  under  it  and  restoratt<m  of 
the  land  to  tiie  taxbooks.  Oqultr  will  in 
advance  prevent  acts  casting  ctoad  over  titie. 
Moore  v.  McNutt^  cited;  6  Am.  &  ling.  Bncr> 
L.  ^  Bd.)  m 

This  decree  being  void,  as  diown  by  Its 
record,  la  thoe  equity  Jarlsdictifm  to  remove 
tiie  dood  of  that  decree?  lAere  Is  a  pre- 
ponderance of  Judicial  dedslan  holding  tliat 
where  a  deed  or  other  Instrammt  of  title  la 
void  on  its  flice,  it  makes  no  dood  over 
titie,  to  as  to  Justifr  Jurisdlctkm  in  equity : 
tmt  where  It  Is  not  void  on  Its  tojoe,  and  evi- 
dence ootslde  of  It  most  be  found  to  show 
Its  invalidity,  there  la  JurlsdlctloiL  There 
has  been  great  protest  against  the  soundness 
of  the  first  propoiritt<m.  Wbo  can  be  blind 
to  the  fact  that  a  recorded  deed  maidftetlnc 
bf»tile  dalm  Is  an  actual  cloud  over  tltlsb 
tibou^  It  torn  oat  to  be  tcM.J  Does  It  not 
impair  market  value  or  wholly  prevent  sale? 
Is  It  not  a  omstant  source  of  dlsqaletadeT 
Who  would  bay  the  land  ua&a  Its  ban? 
Ton  require  a  parcbaeer  to  know,  or  goeas, 
in  advance  of  decision,  that  the  deed  Is  r<A± 
It  Is,  in  many  instances,  a  most  dlfllcalt  law 
question  whether  a  deed  is  good  or  not  good. 
Elverybody  Is  not  a  Judge  or  lawyer.  And 
the  best  lai^ers  and  courts  differ  on  snCb 
questkma,  Practically,  actually,  .there  Is  no 
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•annd  reawn  In  the  role.  But  the  argomoit 
Is  that  the  deed  tells  of  Its  oym  weight,  and 
shows  on  Its  face  Imperishable  evidence  of 
ita  InTalldltr.  so  that  there  can  be  no  loss 
of  erldeoce,  and  that  a  court  of  law  can 
pass  on  the  question,  and  give  relief  by 
siring  the  land  to  the  tme  owner,  dlsr^rd- 
Ing  the  Told  deed.  This  la  tme;  bnt  Is  this 
relief  as  complete,  full,  and  adequate  as  that 
In  equity?   The  rale  Is  that,  If  It  Is  not, 
«qnll7  will  grant  such  relief.    A  Judgment 
In  «]ectment  does  not  cancel  the  adverse 
title,  but  defeats  It  on  the  principle  of  estop- 
pel by  record,  or  res  judicata.    Now,  here 
again  may  come  a  grave  question  on  which 
judges  and  lawyers  may  differ;  that  Is, 
whether  the  Judgment  at  law  does  operate 
to  Invalidate  the  deed.    Bqultr,  bowever, 
■cancels  the  deed  in  words,  leaving  no  room 
for  doubt;  and  puts  a  qnletos  upon  It.  In 
I>e  Camp  v.  Gamahan,  26  W.  Ta.  8S8,  Judge 
Johnson  said,  as  I  say,  that  the  legal  remedy 
Is  not  complete ;  that  it  Is  a  decree  in  equity, 
wblcb  cancds  tiu  deed  that  glvea  finality 
and  rest  I  have  said  the  weight  of  authori- 
ty is  the  other  way ;  but  tbere  is  aatlmity 
to  support  the  position  this  court,  with  unan- 
Imlty,  now  lays  down.  Hogg^  Bq.  Princ.  80. 
lays  down  broadly  that  "It  is  wholly  Imma- 
tecial'  wheOier  tba  instrument  sought  to  be 
•canceled  Is  void,  or  only  voidable  Bquity 
will.  In  either  case,  lend  Its  aid."   We  can- 
not, however,  say  that  the  text  Is  supported 
by  authorities  there  cited,  though  the  logic 
is  with  it   We  find  that  «  Oyc.  290,  lays 
down  the  rule  as  generally  prevalent  that 
where  the  deed  is  void  on  Its  face,  equity 
gives  no  aid,  but  says  the  rule  has  been  severe- 
ly criticised.  17  Oncy.  PI.  &  Prac.  286,  says 
the  rule  la  not  sound,  as  an  "Instrum^t 
void  on  its  face  as  a  matter  of  law,  or  whose 
invalidity  will  necessarily  appear  In  pro- 
-ceedings  to  oiforce  rights  under  It  seriously 
diminishes  the  market  value  of  the  property." 
That  great  writer  on  Bqnlty  Jurisprudence, 
PiHueroy,  In  his  work  (section  1890),  con- 
donns  the  rul&   He  says  Judges  assert  the 
rule,  and  would  not  themselves  buy  land 
under  the  void  doud.  The  grea.t  Chancellor 
Kent  said:    "I  am  Indlued  to  think  that 
the  w^ght  of  authority  and  the  reason  of  the 
thing  are  equally  in  favor  of  the  Jurlsdlctton 
of  the  court  whether  the  Instrumait  Is  or 
Is  not  void  at  law,  and  whether  It  be  void 
from  matter  appearing  on  Its  face  or  from 
proof  taken  In  the  cause,  and  that  these 
assumed  distinctions  are  not  well  founded." 
Hamilton  v.  Cummlngs,  1  Johns.  Ch.  617. 
He  admitted  a  conflict  of  dedslon,  but  cited 
old  cases  to  sustain  him.    In  Day  Co.  v. 
States  68  Tex.  526,  4  S.  W.  666,  we  find  this 
fltrong  argummt  by  the  court:   "A  defend- 
ant who  asserts  claim  even  under  an  Instru- 
ment void  on  its  face,  cannot  be  heard  to 
say  that  It  has  not  such  semblance  of  validi- 
ty as  to  create  a  cloud  upon  the  title  to  prop- 
erty which  it  professed  to  conveor  tbat  will 


prejudice  the  right  of  the  real  owner  if  It  be 
not  removed.  He  cannot  be  heard  to  say 
that  others  will  not  attach  to  It  the  same  de- 
gree of  faith  and  credit  as  a  title-bearing 
Instrument  which  be  In  good  faith  gives  to 
It,  and  that  to  the  extrat  of  the  doubt  or 
cloud  thus  cast  upon  the  real  title,  its  holder 
la  injured  or  Is  likely  to  be  Injured."  Mr. 
Blgelow,  in  note  to  Stray's  Bq.  (13th  Ed.) 
I  700,  says  that  as  a  new  question  much  can 
be  said  In  support  of  the  position  we  take. 
Tledman's  Bq.  S  M3,  criticises  the  rule.  He 
says  the  void  deed  Is  a  defect  of  tltie  affect- 
ing the  property,  and  that  a  refusal  of 
"equitable  relief  Inflicts  a  pecuniary  loss" 
on  the  owner,  and  that  as  long  as  the  deed 
stands  uncanceled  it  works  damage.  We 
have  In  this  state  no  case,  so  far  as  we 
know,  binding  us  to  the  unreasonable  rule 
above  stated.  De  Camp  v.  Camahan,  dted. 
■0  fiir  as  it  goes,  Justlfln  the  Jurisdiction. 
The  syllabus  in  Simpson  v.  Hdmtston,  23  W. 
Ya.  Q7S,  looks  the  same  way.  Waldnm  t. 
Harvey.  M  W.  Va.  60S,  46  &  B.  606,  102  Am. 
St  Bcq^.  968*  may  be  cited  for  the  sound  ml^ 
as  it  bolds  In  point  21  equity  Jurisdiction  to 
remove  cloud  1^  vacating  a  void  Judicial 
Bala  We  tboKBon  are  free  to  hold  tbat 
equity  has  Jurisdiction,  at  the  call  of  one 
in  actual  ponessUm  under  good  title,  to  re- 
move a.  cloud  from  his  title  to  land  arising 
from  an  adverse  dalm  undw  a  deed  or  other 
muniment  of  tttie^  though  It  be  void  on  its 
face.  In  Virginia  (Yancey  v.  Hopkhia,  1 
Hunt.  419)  Judge  Tucker  asserted  the  broad 
proposition  of  Jorisdlctlon  to  caned  a  tax 
deed.  He  did  not  distinguish  a  tax  deed 
from  other  cases.  In  Ya.  Goal  Co.  t.  Kelly, 
93  Ya.  832,  24  &  m  1020^  the  broad  rule  given 
Is  equity  Jurisdiction  to  remove  cloud 
"though  the  deed  be  vt^d  on  its  tece."  So 
in  Carroll  v.  Brown,  28  Orat  (YaO  791. 
These  were  tax  deeds ;  but  the  court  did  not 
Isolate  them  from  other  cases.  Those  cases 
require  the  plaintiff  to  be  In  possession  even 
in  tax  sale  cases,  while  our  cases  entertain 
a  suit  in  equity  for  a  suit  to  cancel  a  tax 
deed,  though  the  party  Is  not  In  possession. 
Simpson  V.  Bdmiaton.  23  W.  Va.  676.  I  can- 
not see  wliy;  but  the  doctrine  Is  flrmly  es- 
tablished. For  myself  I  cannot  see  why 
equity  will  annul  a  tax  deed  void  on  Its 
face  and  not  do  so  In  the  case  of  another 
;  instrument 

Against  equity  Jurisdiction  It  is  suggested 
that  equity  has  no  right  to  try  conflicting 
titles  to  land,  and  Freer  v.  Davie,  62  W.  Va.  1. 
488.B.164,  69UR.A.666,  94  Am.  St 
Rep.  896,  Is  cited  That  case  Is  that  wbere 
the  plaintiff  Is  not  In  possession,  eqnltr  will 
not  entertain  a  suit  to  mjoln  permanent 
damage  to  land,  though  It  be  irreparable, 
where  title  to  the  land  is  In  dispute,  and 
there  is  no  Independent  ground  of  Jurisdiction 
other  than  to  enjoin  such  damage,  hut  will 
grant  a  temporary  Injunction  against  the 
acts  of  Injury  pending  a  suit  at  law  to  set- 
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tie  title,  either  already  Instituted  or  to  be' 
brougbt.  In  that  case  the  plalatlfFs  were 
not  In  possession,  but  the  defendants  were. 
In  this  case  the  plaintiffs  were  In  possession ; 
the  defendants  not  There  Is  the  difference, 
and  that  calls  for  the  application  of  the  old 
principle,  vindicated  by  time,  necessity,  and 
reason,  that  one  In  possession  may  appeal  to 
the  equity  court  to  save  his  superior  title 
from  harm  by  any  claim,  pretense  of  title, 
or  other  steps  by  one  who  has  no  title,  bat 
who  is  casting  cloud  and  doubt  on  his  title. 
The  old  law  was  that  one  In  possession  could 
not  have  ejectment  against  a  beclouder  not 
In  possession.  The  common  law  would  not 
rtilere  him;  hat  equity  stuped  In  to  dispel 
the  cloud,  actually  present  or  imminent,  and 
give  peace  to  the  better  title.  And  though 
our  present  ejectment  statute  does  allow 
one  In  possession  to  sue  one  not  In  possession, 
but  claiming  title,  that  statute  does  not  oust 
equity  Jurisdiction  existing  before  the  Code  of 
1840.  This  Is  the  Jurisdiction  of  equity  to  dis- 
pel cloud  over  title,  nowhere  established  bet- 
ter than  In  West  Virginia  by  numerous  cases. 
Logan  T.  Ward,  68  W.  Va.  886,  62  S.  B.  398; 
Smith  v.  O'Keefe,  43  W.  Va.  172,  27  S.  B. 
853;  Moore  t.  McNutt,  41  W.  Va.  696,  24 
S.  B.  682;  DaTls  t.  Settle,  43  W.  Va.  17,  26 
8.  B.  557,  pt.  19.  Host's  Bq.  Frlncip.  80. 
Many  other  cases  might  be  cited.  This 
shows  that  the  suit  Is  one  proper  for  equity ; 
but  to  successfully  maintain  the  bill  the 
plaintiff  must  hare  both  actual  possession 
and  superior  title— that  Is,  the  best  title. 
Logan  T.  Ward,  58  W.  Va.  866,  62  S.  E.  398; 
Hart  T.  Shaffer,  46  W.  Va.  709,  81  S.  H.  905. 
We  find  the  plaintiffs  to  hare  such  title,  as 
will  be  discussed  below.  This  is  enough 
to  sustain  equity  Jurisdiction — that  Is,  to  re- 
move cloud. 

But  there  is  anothw  distinct  ground  of 
equity  Intervention,  and  that  is  the  Juris- 
diction for  quieting  tltl&  The  distinction 
between  the  two  heads  of  Jurisdiction  Is 
somewhat  refined,  yet  there  Is  a  difference. 
Bqulty  has  Jurisdiction  to  remove  cloud  for 
one  In  possession  under  the  better  title, 
though  be  has  not  vindicated  it  at  law ;  but 
one  who,  In  one  or  more  actions  of  eject- 
ment, when  It  was  a  mere  possessory  action 
—not,  as  now,  a  real  action— had  sustained 
his  title,  might  call  on  equity  to  give  him 
peace  by  quieting  title.  Stark  v.  Starr,  6 
Wall.  (U.  S.)  402.  18  L.  Ed.  926.  Now  one 
trial  and  Judgment  In  ejectment  is  conclu- 
sive of  title  between  the  parties,  and  there 
Is  no  reason  wby,  when  a  party  defeated 
in  ejectment  keeps  on  denying  Its  effect  and 
disquieting  his  adversary  in  possesaiim,  he 
should  not  be  stopped  from  so  doing.  A 
Judgment  in  ejectmoit  does  not,  in  words, 
cancel  the  instruments  of  title  of  the  de- 
feated party.  It  operates  only  as  res  Judi- 
cata; but  equity  will  wipe  them  away,  and 
thus  quiet  title  as  far  as  human  power  could 
do  so.  17  Bncy.  PI.  A  Prac.  277 ;  Sharon  t. 
Tucker.  144  U.  8.  533.  12  Sup.  Ct  720,  86  L 


Ed.  632.  Possession  seems  to  be  necessary 
to  enable  the  true  owner  to  maintain  snch 
a  bill ;  but  It  Is  not  dear  that  it  should  be 
so  nowadays.  17  Bncy.  PL  ft  Prac.  806  ;  6 
Pom.  Bq.  H  723.  724.  Tbe  title  of  the  plain, 
tiffs  in  this  case  was  vindicated  In  the  action 
of  ejectment,  and,  the  judgment  being  con- 
clusive, gives  them  equity  jurisdiction  to  save 
their  title  from  harassment  by  tbe  continued 
assertion  of  the  defeated  title,  under  the 
head  of  Jurisdiction  to  quiet  title ;  and  that 
success  In  ejectment  performs  the  further 
ofBce,  under  the  head  of  jurisdiction  to  re- 
move cloud,  of  showing  paramount  title. 
Counsel  for  defense  says  that  there  was  ade- 
quate remedy  at  law.  I  think,  as  stated  to 
Moore  v.  McNutt,  41  W.  Va.  695,  24  8.  B. 
6S2,  and  Steams  v.  Harman,  80  Va.  48, 
that,  though  In  possession,  platotiffs  conld 
maintain  ejectment  against  the  defmdants; 
though  out  of  possession.  Before  the  Code 
of  1840  this  was  not  so;  but  It  Is  so  under 
our  Code.  But  the  jurisdiction  of  equity  to 
remove  cloud  ever  title  and  to  quiet  pos* 
session  was  estohllshed  long  before  the  eject- 
ment statute  as  it  now  Is,  and  the  change 
of  the  statute  giving  wider  remedy  does  not 
oust  the  jurisdiction  of  equity.  And  the  ti- 
tle had  already  been  held  to  he  In  the  plain- 
tiffs In  one  ejectment,  and  as,  after  It.  the 
defendanto  still  claimed  and  asserted  title 
to  the  disquietude  of  the  possesion,  tbe 
equity  power  was  needed  to  enjoin  this  har- 
assment and  cancel  tbe  title  papers  on  wbl(4i 
the  defendants  based  their  claim.  So  there 
can  be  no  question  of  Jurisdiction  In  equity. 

The  bill  of  the  plaintiffs  presets  the 
cutting  of  timber  as  ground  for  equity  Ju- 
risdiction. Our  cases  hold  that  equity  will 
take  Jurisdiction  to  restrain  trespass  to 
realty  only  where  two  conditions  both  exist, 
namely:  "That  title  must  he  undisputed  or 
established  by  legal  adjudication;  and  the 
Injury  must  be  irreparable^*'  Cresap  v. 
Kemble,  26  W.  Va.  603.  The  Judgment  In 
ejectment  and  otber  allegations  of  tbe  bill 
show  good  title  to  the  platotiffs;  but  tbe 
other  element,  Irreparable  Injury,  is  not 
present,  for  our  court  has  over  and  again 
held  that  cutting  timber  is  not  Irr^arable 
damage,  unless  the  party  Is  Insolvent,  and 
equity  makes  the  injured  timber  owner  look 
to  the  common  law  In  an  action  for  damages. 
Loyd  V.  Blackburn,  67  W.  Va.  217,  60  8.  B. 
741;  Marcum  r.  Marcum,  67  W.  Va.  285,  50 
B.  B.  246.  It  seems  to  me  that  tbis  doctrine 
Is  now — always  has  been — ^unsound.  Tim- 
ber Is  of  such  toestimable  value  for  build- 
ing and  repairing  houses  and  fences,  and 
for  fuel  and  other  puiposes.  It  tokes  half 
a  coitury  or  more  to  regrow  It  when  once 
removed.  A  trespasser,  without  title,  cuts 
it  to-day,  to-morrow,  and  on.  Must  yon  sue 
him  to  suit  attet  salt  for  eacb  day%  <w 
weeks's  depredation?  Or  will  you  wait  un- 
til he  gets  through,  then  have  a  long  lawniltt 
The  timber  Is  gons  fonrer.  The  part^  has 
become  tosolvent  Tbe  remedy  Is  not  full 
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and  adequate.  Btlll  It  la  abundantly  settled 
that  eqnJty  will  not  interfere  merely  to  stop 
cutting  timber.  There  being  no  all^tlon  of 
lnsolT«x7,  this  Is  not  ground  for  equity  Ju- 
risdiction under  the  abore  doctrine,  and,  If 
Jnrledlction  rested  alone  on  Injunction  to  pre- 
vent cutting  timber.  It  would  not  give  It ;  but 
there  Is  Jurisdiction  under  ottaer  heads — re- 
moral  of  cloud  and  quieting  tltl&  Cutting 
timber,  the  true  owner  being  in  possession, 
disturbs  and  disquiets  that  iK>saeMlon  and 
damages  the  land,  aa  It  is  a  Tiolent  Invasion 
of  the  land.  Nothing  could  more  disquiet 
Thla  differentlatea  this  case  from  the  rule 
Just  stated.  And  under  the  head  of  removal 
of  cloud  cannot  there  be  such  Injunction  as 
Incidental  to  that  relief,  and  to  eCFectuate  It? 
I  would  narrow  the  objectlon^le  rule  as 
mu<^  as  consistency  with  those  cases  would 
allow.  Therefore  there  Is  no  error  In  the 
decree  In  enjoining  the  cutting  of  timber. 

As  to  title:  That  of  the  plaintiffs  Is  titie 
older.  Their  title,  under  the  HoUingsworth 
grant;  dates  from  1798;  that  of  the  defoad- 
ants,  under  the  Mlddleton  grant,  from  186S. 
That  la  enough  to  settle  the  title.  The  de- 
fendants  cannot  appeal  to  the  Lo<^hart 
grants  as  older  and  excepted  from  the  Hbl* 
Ungsworth  grant  Those  parts  of  the  Lock- 
hart  SOO  and  600  acre  tracts  within  the 
plaintiffs'  2,&00-acre  tract  are  excepted  out 
of  1^  not  dalmed  by  the  plaintiffs,  not  re- 
covered by  them,  as  they  recover  <mly  what 
is  In  their  deed  for  the  2,G00  acres.  More- 
over, the  defendants  do  not  claim  derivatively 
from  the  Lockhart  grants.  They  were  lost 
to  the  state  by  forfeiture — ended — and  the 
land  can  be  claimed  only  under  the  Middle- 
ton  grant  by  the  defendants.  As  to  the  IxxA- 
hart  200  acres,  it  was  not  excited  out  of 
the  HolIlngBworth  grant,  and  that  grant 
Mmveys  title  to  it  If  Locktiart  yet  owned  It 
or  the  defendants,  the  plaintiffs  vrould  get 
It  by  tl»  statute  of  Ihnltatlon ;  but  why  re- 
mark this,  when  the  defendants  do  not  own 
the  Lockhart  under  its  old  grant?  And  Mld- 
dleton's  right  under  his  grant  would  be  bar^ 
red  and  pass  by  the  statute  to  the  plaintiffs ; 
but  why  this  remark,  since  an  ^der  claim 
does  not  need  the  statute?  Only  an  inferior 
title  needs  It  Tiie  plalntlflb  i>ad  had  pos- 
session since  1S66.  The  proof  shows  the  fact 
It  seems  to  be  thought  by  the  defendants 
that  the  plaintiffs  assert  that  wbea  the  Lock- 
hart s^or  tracts  were  forfeited,  as  stated  In 
the  answer,  the  forfeiture  Inured  to  the 
benefit  of  the  HoUingsworth  grant  thoui^ 
the  Lockliart  tracts  were  excepted  from  It 
No  such  claim  Is  set  up,  nor  could  it  be, 
because  the  Lockhart  tracts  that  were  ex- 
cepted from  the  HoUingsworth  grant  never 
■wen  a  part  of  it  and  could  not  go  to  its 
benefit  by  forfeiture.  Frnfelture  could  not 
spread  the  HoUingsworth  grant  over  those 
excepted  tracts.  Logan's  Heirs  v.  Ward.  58 
W.  Va.  866.  52  8.  B.  898.  The  plaintiffs' 
title  indnded  uhm  of  them  but  the  200  acres; 
it  being  within,  and  not  excited  from,  the 


HoUingsworth  grant  Aj  to  the  2,000  acres 
of  the  plaintiffs,  it  wa.*  the  elder  title,  and 
need  not  appeal  to  the  forfeiture  of  the  Mld- 
dleton grant;  bn^  when  it  waa  forfeited.  It 
passed  Instanter  to  the  owners  of  the  2,600 
acres  under  the  Constitution.  No  redemption 
could  affect  the  right  of  the  plaintiffs  so 
acquired  by  forfeiture.  It  la  proven  that  the 
owners  of  the  2,600  acres  were  In  possession 
and  paid  taxes  since  1866.  The  Mlddleton 
was  drowned  In  the  plaintiffs'  title,  added  to 
It  showing  that  tbe  colorable  title  nnd» 
tlie  Mlddleton  grant  waa  lost  to  tbe  defend- 
ants and  passed  to  the  owaen  of  the  2,600 
acres,  the  plaintiffs  In  this  suit  Another 
reason  why  the  title  of  the  plaintiffs  Is  su- 
perior to  that  of  the  defendants  is  that  the 
judgment  for  the  defoidants  In  ejectment  Is 
conclusive  as  res  Judicata  to  show  the  su- 
periority of  the  title  of  the  defendants  in 
that  suit  and  the  plaintiffs  in  this  suit  The 
declaration  claimed  a  tract  of  1,187  acres 
and  described  it  as  in  the  Mlddleton  grant 
Tbe  plaintiffs  -were  Robert  Patton  and  Mid- 
dleton's  executor  and  ttie  heirs  and  devisees 
of  Byram,  under  whom  the  defendants  In 
this  case  claim.  Tbe  defendants  In  that  suit 
were  tenants  of  the  Whitehouae  heirs,  and 
those  heirs,  except  one  dead,  are  plaintiffs 
In  this  suit  The  Mlddleton  grant  and  deeds, 
carrying  down  Its  title  to  plaintiffs  In  the 
ejectment  were  given  in  evidence  by  the 
plaintiffs,  and  the  HoUingsworth  grant  and 
transfers  bringing  title  down  to  the  defend- 
ants were  In  evidence.  Thus  that  ejectment 
was  an  <^n  contest  between  tbe  selfsame 
titles,  for  the  selfsame  land,  between  the 
same  parties  and  privies  In  estate  as  are  In- 
volved In  this  chancery  suit  It  wlU  not  do 
to  say,  as  the  answer  says,  that  the  suit 
was  against  squatters,  when  It  was  against 
the  tenants  of  the  Whitehouses  and  the 
Whltehonses  themselves.  It  will  not  do  to 
say  that  the  ejectment  was  lost  because  the 
court  held  that  It  ought  to  have  been  in  the 
name  of  the  state,  because  MIddleton's  lend 
had  be«i  forfeited,  whea  the  trial  record  does 
not  show  that  forfeiture  mtered  Into  the 
trial  at  all,  and  It  atqjears  that  at  its  date 
there  was  no  forfeiture  perfected  and  the 
land  had  been  redeemed.  The  answer  ad- 
mits that  the  plaintiff  sued  oa  the  Mlddleton 
title  to  recover  the  land  on  Its  strength. 
That  ju^ment  Is  clearly  conclusive  to  repel 
the  Mlddleton  and  prove  its  Inferiority  to 
the  Whttehouse  title.  No  matter  what  tbe 
ground  of  decision.  It  concludes  the  claim 
of  the  defendants.  Tbe  record,  however, 
proves  it  to  have  been  a  trial  of  tbe  two  com- 
peting titles. 

It  Is  assigned  as  error  that  tbe  court  did 
not  pass  on  an  exception  to  a  deposition. 
Counsel  accepted  service  of  notice,  and  ap- 
peared, and,  after  several  questions  had  been 
asked,  excepted  becauae  notice  waa  given 
only  three  days  before,  not  allowing  time  to 
communicate  with  his  cUent  But  we  do  not 
know  when  the  clloit  resided.  An  excep- 
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tlon  stating  such  a  fact  Is  not  evidence.  We 
cannot  see  whether  the  notice  of  three  or  four 
•da 78  was  enou^.  Again,  it  was  the  duty  of 
the 'defense  to  show  the  conrt  by  evidence 
where  the  clients  lived,  and  move  to  suppress 
the  deposition,  so  that,  if  suppressed,  it  coold 
be  retaken.  And  as  to  exceptions  to  ques- 
tions: The  court  was  not  bound  to  pass  on 
them  without  a  request  No  motion  to  stq}- 
press  was  made.  Vanacoy  v.  Stlnchcomb,  29 
"W.  Va,  263,  11  S.  E.  927;  Long  v.  Ferine,  41 
W.  Ya.  314,  23  8.  m  611.  Barton's  Ohy.  | 
223,  says  that  exertion  for  want  of  notice  or 
other  irregularity  In  depositions  comes  too 
late  after  hearing  has  begun.  So  says 
Hogg's  Eq.  Pioced.  {  503.  McOaudllab  v. 
Edioe,  3  Orat  (Ya.)  330,  Is  dlsUnct  authority 
fbr  this.  6  Bncy.  PI.  ft  Prac.  691.  In  a  law 
«aBe  the  exception  must  be  before  the  Jury 
Is  sworn.  Jones  v.  Lucas,  1  Rand.  (Ya.) 
268. 

Complaint  is  made  that  the  defendants  are 
«iJolned  from  paying  money  under  the  order 
of  redemption  In  toto,  when  there  was  some 
of  their  land  not  Involved  with  the  plaintiffs' 
land.  The  proposition  was  to  redeem  788 
acres,  part  of  the  MIddleton  land.  Certain 
it  is  that  tbe  788  acres  Me  wholly  or  partly 
In  the  plaJntlflCs'  laud.  How  can  we  say  that 
it  is  not  all  In  the  plaintUfs'  land?  We  do 
not  know  Its  location,  so  as  to  say  that  any 
part  of  the  land  to  be  redeemed  is  outside 
the  plaintiffs.  Aside  from  that  soffldent  con- 
sideration, there  stood  that  void  order  of  re- 
demption. It  was  to  be  used  to  the  prejudice 
of  the  plalntUfs.  It  could  not  be  divided. 
As  It  was  to  be  Tised  to  their  prejudice,  could 
they  not  wholly  enjoin  Its  use?  And  It  can- 
not harm  the  defendants  as  to  any  part  of 
the  788  acres  not  In  the  plaintiff^  land,  or 
prevent  a  proceeding  to  redeem  It. 

We  aflBrm  the  decree. 


MULLINS  V.  SHRBWSBURT  et  al. 

<Snpreme  Court  of  Appeals  of  West  Yircinia. 
Nov.  27,  1906.) 

1.  HUSBAHD  iHD  WiR  —  CONVKTANCEB  BE- 
TWEEN. 

A  conveyance  of  land  by  a  wife  to  a  hus- 
band, be  not  executing  it,  tney  living  together. 
Is  void. 

2.  Dquitt— lAoBn. 

Laches  Is  not  impotable  to  one  In  ponea- 
aimi  of  the  land  claimed  by  him. 
^  ESTOPPEI/— Decueations. 

Estoppel  In  pals  will  not  bar  the  assertion 
■of  title  to  land,  where  the  represwtatlon  comes 
only  from  wu's  Ignwance  wt  his  title  arising 
from  ignorance  of  law,  and  without  intent  to 
mislead. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol  19,  Estoppel,  8{  128-136.] 

4,  Saue— Bt  OonnucT, 

To  bar  one  of  his  right  to  land  by  estoppel 
hy  emdnct,  his  representation  most  have  been 
made  with  Intent  to  mislead  or  with  reason- 
able grooDd  to  believe  that  It  will  so  operate. 

[Ed.  Note.— For  cases  In  poln^  see  Cent.  Dig. 
vol  19,  Estoppel,  I  126.] 


5.  Save. 

To  bind  0D»  by  sstoppel  from  Us  conduct, 
be  most  have  reascmable  ground  to  anticipate 
tlutt  another  will  change  his  position,  or  in 
some  way  act  on  faith  of  It,  to  his  detriment. 

[Ed.  Note.— For  cases  in  point,  see  Orat.  Dig. 
vol.  19,  Estoppel,  H  124,  142!] 

6.  Same. 

A  guardian,  as  such,  petitions  a  court  to 
sell  land  of  Infants,  stating  In  her  petitioB  that 
her  hosband  died  seised  of  it,  ana  that  it  de- 
scended to  his  heirs,  and  sells  part  nnder  decree 
in  tbe  ease.  fHw  land,  in  fact,  bdongs  to  her, 
not  to  her  husband.  Sm  is  not  barred  tliat 
salt  tiom  asMrting  her  own  title  to  land  not 
BO  sold  cmveyed  by  one  of  the  hstrs  to  a  stran- 
ger. 

(Syllabus  by  the  OourtJ 

Appeal  ttom  Olrcnlt  Oonrt*  IteDowell 
County. 

Actkm  bj  AbtgaU  HuIlUw  against  F.  a 
Shrewsbury  and  otha^  Decree  for  plain- 
tiff, and  defMidant  Bhrewsburr  fuveala.  Af- 
firmed. 

E.  a  Marshall,  for  appellant    Oo(*  ft 

Howard,  for  appellee. 

BRANNON,  J.  Abigail  Steele,  wife  of 
Allen  Steele,  being  owner  of  several  tracts 
of  land  at  what  is  now  the  village  of  laeger, 
in  McDowell  county,  conveyed  them,  by  deed 
dated  April  S,  1898,  to  her  husband;  tbej 
then  living  together.  He  laid  off  some  of  the 
land  Into  town  lots  in  tbe  village.  Steele 
died  July  8,  189a  Steele  did  not  unite  in 
said  deed.  Abigail  Steele  was  ai^lnted 
guardian  of  the  Infant  children  of  her  hus- 
band and  herself,  and  filed  a  petition  In  the 
circuit  court  to  obtain  authority  to  sell  tbe 
said  land.  In  her  petition  she  stated  that  ber 
husband  bad  died  owner  of  the  land,  and  that 
It  vested  In  his  chlldrai  as  bis  heirs. 
petition  did  not  set  up  her  deed  to  her  hus- 
band, .or  state  tbe  manner  In  which  he  was 
supposed  to  have  title,  but  simply  avsred 
that  he  bad  died  seised  of  the  land.  A  de- 
cree was  entered  in  the  case  authorising  Mrs. 
Steele,  as  gnardlan,  to  sell  the  land  or  parts 
of  it,  and  she  did  sell  some  of  tbe  lots  under 
the  decree  and  reported  tbe  sales  to  court, 
which  were  confirmed,  and  she  made  deeds 
for  some  of  the  lots  under  such  sale.  That 
suit  was  brought  in  S^tembor,  1898,  and  the 
salea  were  mpde  during  the  year  1896.  One 
of  the  heirs  liavlng  become  of  age,  A.  L. 
Steele  conveyed  his  eighth  Interest  in  the  land 
to  F.  C.  Shrewsbury  by  deed  F^mary  26, 
1903.  On  September  29,  1908,  Abigail  Mnl- 
11ns,  she  having  married  the  second  time, 
brought  the  suit  we  now  have  in  hand  against 
Shrewsbury  and  the  heirs  of  Stetie  for  tbe 
purpose  of  declaring  void  and  annulling  tbe 
deed  which  she  had  made  to  ber  husband  and 
the  deed  which  A.  L.  Steele  had  made  to 
Shrewsbury.  Shrewsbury  made  defense  by 
demurrer  to  the  hill  and  answer.  Tbe  de* 
murrer  was  ovm^ed.  Shrewsbury  filed  an 
answer  In  which  be  set  forth  the  suit  which 
Mrs.  Steele  as  guardian  had  brought  to  sell 
tbe  land  of  b^  husband,  as  above  atated. 
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clalmlns  that  It  conatltated  a  bar  by  way  of 
estoppel  against  the  right  of  Mrs.  Mntlliis 
to  Impeach  either  of  said  deeds  to  his  prej- 
udice. To  that  part  of  the  answer  the  plain- 
tiff filed  a  written  exception,  claiming  that 
that  part  of  the  answer  relying  npon  such  es- 
toppel was  not  In  law  a  good  defense  to  the 
bill.  The  court  sustained  said  exception,  and 
thus  decided  that  no  such  estoppel  operated 
against  the  plaintiff.  A  decree  was  pro- 
nounced In  favor  of  the  plaintiff,  declaring 
void  and  annulling  t>oth  the  deeds  aforesaid, 
and  Shrewsbury  appeals. 

The  deed  from  Abigail  Steele  to  her  hus- 
band was  utterly  void  In  law.  At  common 
law  a  wife  could  not  by  her  deed  convey 
land  to  her  husband.  Our  statute  says  that 
no  deed  from  a  married  woman  shall  be 
valid  unless  her  husband  Joins  therein.  So 
both  by  statute  and  common  law  that  deed  Is 
void.  Smith  v.  Vineyard,  58  W.  Va.  98,  61 
S.  B.  871.  The  husband  did  not  sign  this 
deed.  Even  If  he  had  done  so,  though  the 
question  la  not  Involved  in  tbis  case,  I  would 
think  that  the  deed  would  be  void,  because  a 
man  cannot  grant  to  himself.  The  provision 
of  our  statute  requiring  the  husband  to  Join 
was  Intended  to  protect  the  wife  against 
improvidence,  and  applies  to  deeds  to  third 
parties,  and  we  should  not  construe  our 
statutes  so  as  to  enable  a  husband  to  de- 
fraud his  wife  by  getting  hold  of  her  property 
a  deed  from  her  and  bim  to  himself.  It 
has  t>een  so  decided  In  Bico  v.  Brandensteln. 
08  Cal.  466,  38  Pac.  480.  ao  L.  a  A.  m  8C 
Am.  St  Rep.  Id2. 

It  Is  hardly  necessary  -to  say  much  about 
the  demurrer  to  the  bill,  and  It  does  not 
seem  to  be  relied  on  in  argument  The  only 
ground  to  whlcbr  our  attention  Is  called  un- 
der the  dmurrer  Is  that  the  plaintiff  was 
barred  by  laches.  It  was  less  than  a  year 
from  the  date  of  the  deed  to  Shrewsbury  to 
the  date  of  the  suit  Of  course,  that  Is  no 
laches.  True,  It  was  ten  years  and  more 
from  the  date  of  the  deed  from  Mrs.  Steele 
to  her  husband ;  but  Mrs.  Steele  was  In  poe> 
session  all  the  time  along  wltn  her  family, 
and  was  not  called  upon  to  sne.  Shrewsbury 
was  not  In  possession.  Laches  will  not  be 
Imputed  to  one  In  possession  of  land  for  de- 
lay In  resorting  to  equity  to  establish  his 
legal  title  or  maintain  his  righta  State  v. 
Sponaugle,  45  W.  Va.  416,  32  8.  E.  283,  48 
L.  R.  A.  727;  18  Am.  ft  Eng.  Ency.  L.  (2d 
Ed.)  1245;  Waldron  v.  Harv^,  54  W.  Va. 
608,  46  S.  E.  608,  102  Am.  St  Rep.  969.  If 
Slirewsbury  says  that  he  can  rely  on  the 
time  during  which  Mrs.  Mnlllna  failed  to 
sue  her  husband  or  his  heirs,  we  can  say  that 
the  relation  of  the  parties  excused  delay. 
18  Am.  ft  Eng.  Ency.  L.  (2d  Ed.)  113.  And 
then,  too,  she  was  ignorant  of  the  law  mak- 
ing her  deed  void.  This  would  excuse  her 
from  the  laches  as  held  In  Cranmer  v.  Mc- 
Swords,  24  W.  Va.  594. 

But  the  great  point  of  reliance  for  Shrews- 
bury In  the  case  Is  the  alleged  estopiKl 
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against  relief  to  title  plaintiff  by  reason  of 
her  having  broi^ht  the  suit  as  guardian  tx> 
sell  the  land  as  land  owned  by  her  husband 
descending  to  bla  heirs,  and  receiving  dower 
money  from  the  sales  under  that  suit  as 
stated  In  her  petition  In  that  suit  Here 
note  that  she  does  not  seek  to  take  from  a 
purchaser  any  land  sold  under  a  decree  In 
that  case.  Whether  she  could  do  that  we  do 
not  say ;  but  It  Is  proposed  In  this  suit  to 
take  from  Mrs.  Multlns  her  clear  legal  title 
to  land  not  sold  In  that  suit  not  because  she 
participated  In  or  Induced  the  conveyance 
by  A.  L.  Steele  to  Shrewsbury  at  the  time 
It  was  made  by  consent  thereto,  or  acquies- 
cence therein,  or  by  express  or  silent  admlii- 
slon  of  the  right  of  A.  L.  Steele.  The  claim 
Is  that  because  she  as  guardian  filed  a  suit 
against  the  heirs  to  sell  the  land  as  theirs, 
and  received  money  for  her  dower  In  the 
lots  which  were  sold  under  that  suit,  to 
which  Shrewsbury  was  no  party,  he  can  rely 
on  the  admission  of  Mrs.  MuUIna  of  her 
husband's  title  In  the  record  of  that  suit  as 
conclusive  proof  of  no  title  In  her,  and 
validate  Shrewsbury's  purchase  of  A.  L. 
Steele.  An  admission  In  pleading  In  a  suit 
msy  be  admissible  as  an  item  of  evidence 
against  a  party  In  favor  of  a  stranger  to  the 
suit  but  only  as  an  Item  of  evidence.  If 
the  admission  Is  not  true,  It  Is  not  binding  or 
conclusive  on  behalf  of  the  stranger.  Of 
course,  It  Is  not  an  estoppel  by  record.  It  Is 
only  an  Item  of  evidence.  Wilson  v.  Powder 
Co.,  40  W.  Va.  419,  21  S.  E.  1035,  52  Am.  St 
Rep.  890;  Hast  v.  Railroad,  62  W.  Va.  on 
page  407,  44  S.  E.  155.  Nor  Is  it  an  estoppel 
by  conduct — that  Is,  In  pals — as  It  Is  not  an 
act  done  in  the  transactlm  In  question,  mov- 
ing and  Inciting  Shrewsbury's  purchase ;  not 
an  act  of  Mrs.  Mnlltns  done  in  the  purchase 
by  Shrewsbury  Intended  to  further  It  It  Is 
simply  the  case  of  a  stranger  relying  on  the 
admission  of  a  party  In  a  suit  of  a  given 
ftate  of  facts,  not  in  fact  true,  made  with 
no  purpose  to  Induce  the  sale,  made  years 
before  the  sale,  not  declared  by  Mrs.  Mulllns, 
directly  or  Indirectly,  at  the  time  of  the  sale, 
to  be  true,  but  simply  assumed  by  Shrews- 
bury, at  his  own  risk,  as  true.  In  fact,  I 
do  not  see  that  It  fails  under  the  bead  of  es- 
toppel in  pals.  It  Is  not  the  case,  or  one 
similar  thereto,  wh^re  one  having  title  and 
seeing  another  about  to  purchase  admits  title 
In  the  party  offering  to  sell.  That  Is  fraud. 
But  In  the  present  case  It  Is  an  admission 
made  at  a  time  years  past  in  a  wholly  dif- 
ferent transaction.  And  there  Is  no  privity 
or  relationship  between  these  parties.  4  Am. 
ft  Eng.  Dec.  In  Eg.  360.  Mrs.  Mulllns  did  not 
by  that  suit  authorize  or  Induce  Shrewsbury 
to  act  upon  the  case  of  herself  and  the  heirs. 
"The  reason  of  the  rule  ceases  at  once,  when 
a  stranger  to  the  arrangemoit  seeks  to  avail 
himself  of  the  statements,  which  were  not 
made  as  a  basis  for  him  to  act  upon.  They 
are.  for  a  stranger,  evidence  against  the  party 
making  the  statement,  but  no  more  than  erl- 
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dence  which  may  be  rebutted;  between  tbe 
parties  they  form  an  estoppel  In  law.  Tbe 
doctrine  Is  that,  where  one  states  a  thing  to 
another  wltb  a  view  to  the  other  altering  his 
position,  or  knowing  that,  as  a  reasonable 
man,  he  will  alter  his  position,  then  the  per- 
son to  whom  the  statement  Is  made  Is  en- 
titled to  hold  the  other  bound,  and  the  mat- 
ter Is  regulated  bj  the  state  of  facts  Imported 
by  tbe  statement"   7  Robinson's  Prac.  247. 

But,  If  we  place  It  under  the  bead  of 
estoppel  in  pals,  It  does  not  bar  Mrs.  Mulllna 
from  relief: 

1.  She  la  not  shown  to  have  known,  as  a 
matter  of  fact,  when  she  sued  to  sell  the 
land  as  guardian,  that  her  deed  to  her  hus- 
band was  void.  If  she  did,  why  did  she 
sue  to  sell  the  land  as  her  husband's?  Why 
did  she  buy  several  heirs*  Interest  as  she 
did?  She  swears  she  did  not  know  the  deed 
was  TOid.  Sbe  was  an  Illiterate  woman. 
Women  not  engaged  In  the  active  affairs  of 
life  are  not  held  to  that  standard  of  lia- 
bility, based  on  knowledge  of  law,  by  which 
men  are  tried.  It  has  been  asserted  that 
"the  presumption  of  law  is  that  women  are 
not  well  Informed  of  their  rights."  Dun- 
ham T.  Chatham,  73  Am.  Dec.  233.  Mrs. 
Mulllns,  before  she  brought  that  suit,  had 
been  advised  by  counsel  tbat  her  deed  bound 
her,  and  that  she  had  better  bring  a  suit 
to  sell  some  of  the  land  as  the  land  of  her 
children  for  their  support  There  Is  much 
law  to  support  the  position  that  Ignorance 
of  title,  arising  from  Ignorance  of  law,  ex- 
cuses a  party  generally.  I  shall  not  discuss 
that  matter,  as  applied  to  other  transactions, 
for  where  the  question  Is  whether  a  party 
by  his  conduct  has  estopped  himself  from 
setting  up  his  tiUe,  even  If  his  Ignorance  of 
bis  rii^t  comes  from  Ignorance  of  law,  that 
Ignorance  excuses  him  from  loss  of  It  by 
estoppel  by  conduct  because  such  estoppel 
Involves  moral  turpitude  and  Intentional 
wrong  and  deception.  There  must  be  intent 
to  mislead  to  another's  Injury,  or  reasonable 
ground  to  believe  It  will  do  so.  Atkinson  v. 
Plum,  50  W.  Va.  104,  40  S.  E.  587,  58  L.  R. 
A.  788 ;  Bates  v.  Swlger,  40  W.  Va.  420,  21 
S.  a  874;  Brant  v.  Va,  Coal  Co.,  93  U.  S. 
828,  28  L.  Ed.  927;  Pomeroy,  Eq.  S  807. 
Ignorance  of  law  will  exclude  laches. 
Cranmer  T.  McSwords,  24  W.  Va.  505.  There 
is  stronger  reason  why  it  should  excuse  from 
tbe  operation  of  an  estoppel.  Can  It  be  said 
that  Mrs.  Mullins  by  her  suit  to  sell  had  it 
in  view  to  mislead  Shrewsbury  to  purchase 
In  tbe  future?  That  sbe  even  dreamed  of 
such  a  result?  Can  It  be  said  that  by  tak- 
ing money  for  dower  from  tbe  sale  of  lots 
made  by  her  she  Induced  Shrewsbury  there- 
niter  to  purchase,  or  intended  to  do  so,  or 
dreamed  of  doing  so?  Can  Shrewsbury  say 
that  by  80  doing  she  has  intentionally  or 
fraudulently  or  wrongfully  misled  him  to 
make  tbe  purchase?  Tbe  law  is  that  to  bind 
one  by  such  estoppel  be  must  have  reasonable 
ground  to  anticipate  that  another  will  cbauge 


his  position  or  In  some  way  act  on  the  faith 
of  It  to  bis  detriment  Ewart  on  Estoppel, 
155.  To  be  bound  by  such  an  estoppel  the 
party  must  know  his  rights.  "Acts  and 
declarations  of  a  party  based  on  Innocent 
mistakes  as  to  his  legal  rights  will  not  estop 
blm  to  assert  the  same."  16  Cya  733.  See 
4  Am.  ft  Eng.  Dec.  Eq.  208;  Smith  v. 
Sprague  (Mich.)  77  N.  W.  689,  75  Am.  SL 
Rep.  884;  Pomeroy,  Bq.  {  806.  Point  18,  In 
Western  Mining  Co.  v.  Peytona  Co.,  A 
W.  Va.  406,  nya:  "The  statements,  acia, 
or  acqnlescmce  of  the  owner  or  claimant 
of  land  are  gmerally  evidence  against  bim, 
under  all  tbe  clrcomBtancea,  more  or  leas 
forcible;  bat,  unless  they  are  vitiated  by 
actual  frand,  or  culpable  n^lgoice  tanta- 
mount to  actual  fraud,  and  are  relied  on 
by  anothw  aa  tbe  fonndatioo  of  matnlal 
action  or  acqoiescence,  they  do  not  eBtap 
the  owner  of  the  land  from  asserting 
or  proving  his  title  or  boundary."  TTo  con- 
stitute an  equitable  estt^pel  that  will  over- 
ate to  transfor  Utie  to  property*  th6  party 
estopped  must  have  be^  i^prised  of  the 
true  state  of  hto  own  titie,  and  must  bave 
been  guilty  of  fraud,  actual  or  constmcttve, 
or  of  n^ligence  so  gross  as  to  Imply  fraud, 
and  the  other  party  must,  not  only  be  des- 
titute of  all  knowledge  of  the  true  state  of 
the  Utie,  but  of  any  convenient  means  of 
acquiring  such  knowledgeb  and  he  must  have 
relied  upon  the  admlssicms  of  the  i»arty  es- 
topped to  such  an  ^tent  as  tbat  be  vUl  be 
Injiured  by  allowing  tiielr  tmth  to  be  dte- 
proved."  a  ft  O.  B.  CkK  v.  Walker,  100  Va. 
69,  ayl.  pt  5,  40  a  B.  688.  914. 

2.  Another  reason  why  an  estoppel  does  not 
operate  is  that  Shrewsbury  was  not  a  party 
to  tbe  suit   Pomeroy,  Eq.  t  813. 

3.  Another  reason  why  the  estoppel  does 
not  operate  Is  that  the  suit  relied  opon  to 
operate  as  such  was  in  1898,  and  Shrewsbury 
bought  In  1903.  "Tbe  party  aifected  must 
have  Immediately  or  prompty  acted  upon 
the  matter  of  estoppel  to  his  detriment" 
Ho^s  Eq.  Prlnc.  143.  See  4  Am.  &  Eng. 
Dec  Eq.  26.5. 

4.  Another  reason  against  the  estoppel  Is 
that  the  salt  relied  upon  as  such  was  brought 
by  Mrs.  Steele,  not  In  her  own  right,  not  to 
uffect  her  titie,  but  It  was  in  her  capacity  as 
guardian.  A  salt  brought  in  one's  represente- 
tive  capacity  Is  not  on  the  party's  own  right 
but  In  other  right,  and  does  not  generally 
bind  the  Individual  rights  of  the  party.  Blge- 
low  on  Estoppel,  834;  Wright  v.  De  Groff, 
14  Mich.  164.  "When  two  rights  unite  In  the 
same  peraon,  they  are  considered  as  In  dif- 
ferent persons."  "Whenever  a  person  sues, 
not  in  his  own  right,  but  In  the  right  of  an- 
other, he  must  for  the  purpose  of  estoppel, 
be  deemed  a  stranger."  7  Rob.  Prac.  260. 
To  hold  it  an  estoppel  would  tend  to  induce 
the  guardian  to  hide  the  right  of  the  ward 
In  the  interest  of  himself. 

In  this  case  It  Is  proposed  to  take  nvray 
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from  Mn.  Bfalllns,  without  fault  or  fraud  or 
intentional  culpabllltr,  or  tlu  ahadow  of  an^ 
wrong,  her  clear  title  to  land  without  deed 
as  required  by  law  npon  the  prlnclplee  of 
mere  estoppel.  Here  we  ought  to  apply  the 
principles  stated  In  Wato*  Oo.  t.  Browning, 
53  W.  Va.  486.  44  S.  a  267:  "While  the  own- 
er of  land  may  by  his  acts  In  pals  preclude 
himself  from  asserting  his  legal  title.  It  la 
obTioos  that  the  doctrine  should  be  carefully 
and  sparingly  applied,  and  only  on  the  dis- 
closure of  clear  and  satisfactory  groonds  of 
Justice  and  equity.  It  Is  opposed  to  the  let- 
ter of  the  statute  of  frauds,  and  It  would 
greatly  tend  to  the  Insecurity  of  titles  If 
they  were  allowed  to  be  effected  by  parol 
evidence  of  a  doubtful  character."  In  cases 
of  personal  property,  the  doctrine  may  be 
more  readily  applied,  but,  aa  to  taking  land 
from  Ita  true  owner  by  mere  estoppel.  It  Is 
different  Pomepoy's  Eq.  (3d  Ed.)  |  SOT, 
makes  this  distinction,  saying  that  as  to 
land  there  must  be  fraudulent  Intent  to  es- 
top the  party  from  asserting  his  legal  title. 

We  think  It  clear  that  the  decree  of  the 
circuit  court  la  right,  and  therefore  afllrm  It 


STATE  V.  BANKS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  27,  1906.) 

Cbiuinai.  Law— Bn-u  or  BxcKPnons— Snr- 
fichmct. 

A  case  In  which  the  bills  of  exceptions  are 

insufficient;  neither  the  evidmce  taken  In  the 
case  nor  the  instractloos  tn  question  being  made 
a  part  of  the  record. 


(Syllabus  by  the  Court.) 


Error  to  Circuit  Court,  Lincoln  County. 
LeTl  Banks  waa  convicted  of  unlawful 
shooting,  and  brings  error.  Affirmed. 

Mnrcum  &  Marcum,  for  plaintiff  in  errm, 
C.  W.  May,  Atty.  Oen.,  for  the  State. 

McWHORTER.  P.  This  is  a  prosecution 
against  Levi  Banks  upon  an  indictment  found 
in  the  circuit  court  of  Logan  county  at  the 
Jaly  term,  1903,  for  unlawfully,  maliciously, 
find  feloniously  shooting  one  Jonah  Fergu- 
son. The  case  was  tried  at  the  November 
term  of  Logan  court,  1903,  when  the  Jury  re- 
tnmed  a  verdict  of  not  guilty  of  malicious 
shooting  and  bounding,  but  guilty  of  unlaw- 
ful shooting ;  and  Banks  was  sentenced  to  the 
penitentiary  for  three  years.  The  case  was 
brought  here  on  writ  of  error,  and  the  Judg- 
ment reversed,  and  the  case  remanded  for  a 
new  trial.    See  65  W.  Va.  388,  47  S.  E.  142. 

At  the  May  term,  1905,  of  the  circuit  court 
of  Logan  county,  when  the  case  was  again 
called  for  tri^I,  defendant  moved  for  a  con- 
tinuance and  presented  his  petition  praying 
for  a  change  of  venue,  and  the  court  entered 
an  order  removing  said  cause  to  Lincoln  coun- 
ty circuit  court  for  trial.  On  motion  of  the 


prosecuting  attorney  of  Lincoln  county,  the 
case  was  dod:eted  on  the  6tb  day  of  June. 
1906,  In  the  circuit  court  of  Lincoln  county ; 
and  on  motion  of  the  defendant  the  case  was 
continued  ontil  the  seventh  day  of  the  next 
regular  term.  On  the  llth  day  of  September, 
1906,  when  the  case  was  called,  the  defendant 
moved  the  court  for  a  continuance  until  the 
next  term,  and  filed  his  affidavit  in  support 
of  his  motion,  and  the  cause  was  again  con- 
tinued, and  at  the  December  term,  when  the 
case  was  called,  the  defendant,  by  his  counsel, 
suggested  a  diminution  of  the  record  of  the 
proceedings  of  the  cause  In  the  circuit  court 
of  Logan  county,  and  suggesting  that  the 
record  as  certified  by  the  clerk  of  the  circuit 
court  of  Logan  county  was  not  complete,  and 
that  all  orders,  proceedings,  and  recognizances 
therein  had  not  been  copied  and  certified  to 
the  clerk  of  the  Lincoln  county  circuit  court 
as  required  by  law,  and  moved  the  court  for 
a  ruling  against  the  clerk  of  Logan  circuit 
court  requiring  him  to  certify  to  the  clerk 
of  the  circuit  court  of  Lincoln  county  a  com- 
plete record  of  the  proceedings,  which  motion 
was  overruled,  and  the  defendant  by  counsel 
moved  the  court  to  strike  the  case  from  the 
trial  docket  for  want  of  a  complete  record 
as  stated,  which  motion  was  also  overruled. 
The  defendant  then  moved  for  a  continuance 
on  the  ground  of  the  absence  of  Loudon 
White,  a  material  and  necessary  witness  for 
the  defendant,  and  Introduced  evidence  to 
show  his  materiality,  which  motion  for  con- 
tlnuance  was  overruled.  Under  the  direction 
of  the  court  a  Jury  was  impaneled  and  sworn 
In  the  case,  and  after  hearing  the  evidence 
returned  a  verdict  against  the  said  Banks  of 
guilty  of  unlawful  shooting  and  wounding  as 
charged  In  the  indtctmeot  Defendant  moved 
the  court  to  set  aside  the  verdict  and  grant  a 
new  trial,  because  the  same  was  contrary  to 
the  law  and  the  evidence,  and  because  the 
jury  bad  been  improperly  Impaneled  and 
sworn  over  the  objection  of  the  defendant, 
which  motion  was  overruled,  and  Judgment 
entered  against  the  defendant,  fixing  bis  term 
of  Imprisonment  at  one  year.  The  defend- 
ant rellea  for  his  defense  here  upon  the  fact 
that  the  record  as  certified  to  the  clerk  of 
the  circuit  court  of  Lincoln  county  from  the 
clerk  of  the  circuit  court  of  Logan  county 
failed  to  show  any  order  of  the  circuit  court 
of  Logan  county  transferring  the  case  to  Lin- 
coln county. 

A  writ  of  certiorari  was  awarded  the  state 
in  this  court  to  the  clerk  of  the  circuit  court 
of  Logan  county,  and  in  return  to  such  writ 
the  said  clerk  of  Logan  county  circuit  court 
certified  to  this  court  the  order  of  the  3d  of 
Alay,  1905,  transferring  the  case  on  the  mo- 
tion of  the  defendant  from  said  Logan  cir- 
cuit, court  to  Lincoln  circuit  court  for  trial. 
This  return  of  the  writ  shows  the  existence 
of  the  order  of  removal  of  the  case  and  com- 
pletes the  record.  The  case  having  been 
docketed  without  objection  In  Lincoln  cir- 
cuit court  and  continued  thereiu  for  two 
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tanu  on  the  motkm  of  the  defendant,  and 
It  now  appearlnff  that  the  order  ttf  ranoval 
bad  bem  duly  entered  In  tiu  drcnit  court 
of  Logan  cocntr.  the  Judgment  cannot  be  re- 
versed because  of  the  Incompletenen  of  the 
record  aa  It  appeared  at  tbe  time  of  the 
trial  in  Lincoln  drcnlt  conrt  In  Shifflet  t. 
Oommonwealth,  14  Grat  S7L  point  S» 
It  is  held:  "Where,  upon  the  motion  of  the 
prlstmw,  fliB  Tonie  Is  changed,  and  tlie  rec- 
ord sent  by  tbe  clerk  of  tfie  court  from  whekoe 
the  trial  la  removed,  to  the  court  to  which 
it  Is  sent,  does  not  diow  that  tbe  indictment 
waa  found  by  tlie  grand  Jury,  but  the  prisoner 
Is  tried  and  convicted,  upon  a  writ  of  error 
to  the  Court  of  Aipsala,  flut  court  may  direct 
a  certiorari  to  the  court  ftom  wboice  tbe 
case  was  sent,  fa-  a  better  record;  and,  If  It 
appears  fn»n  tbe  record  returned  that  the  In- 
dlctmmt  was  found  by  the  grand  Jury,  tbe 
judgment  will  not  tfe  rererved.'* 

The  farther  assignments  of  error  relied 
upon  by  the  defendant  are  to  tbe  action  of 
the  court  In  omrullng  the  def oidanf  s  motion 
for  a  contlnnance,  upon  which  it  Is  alleged 
that  evidraice  waa  taken,  and  In  ^vlng  to  the 
Jury  certain  InstructliRis  on  behalf  of  the 
state  over  the  objection  of  the  d^mdant,  and 
In  refusing  to  give  Instruction  No.  S,  asked 
for  by  the  detendant,  and  in  refusing  to  set 
asl^  the  Tordlct  of  the  jury  and  grant  him 
a  new  trial  <m  the  grounds  that  the  verdict 
was  contrary  to  tbe  law  and  without  evIdMioe 
to  sui^KMi;  It  Tbe  evidence  In  the  caae,  ei- 
ther In  support  of  defendant's  motion  for 
continuance  or  that  given  npon  tbe  trial,  is 
not  made  a  part  of  the  record  by  suffldoit 
bills  of  ezcq^ooB,  and  cannot  be  lotted  to  In 
the  &se,  neither  are  tbe  instmetkma  so  given 
and  refused  made  a  part  of  ttie  record  by 
proper  blUa  of  exceptions,  and  wltiwut  the 
evld^ice  tiie  judgment  will  be  presumed  to 
be  right  Tbe  fiict  that  tbe  evldoice  and  In- 
structicms  are  not  nu^e  a  part  of  the  record 
by  tbe  bills  of  exceptions,  and  the  insuffi- 
ciency of  the  bills,  is  clearly  within  the  rnl- 
iQgs  of  the  conrt  bi  tin  various  cases  recent- 
ly decided  by  ttUs  court  Bee  Tracey  v.  Oar- 
ver,  57  W.  Va.  687,  60  8.  B.  828;  Railway 
Company  v.  Joyce  (W.  Va.)  62  S.  EL 
Parr  v.  Ourrence,  58  W.  Ya.  BSS,  52  S.  B.  496; 
Dudley  V.  Barrett,  68  W.  Va.  286,  52  a  B. 
100;  Scbwarzchlld  ft  Suhtbmger  Oa  v.  Rail- 
way company  (W.  Va.)  58  8.  B.  786. 

The  judgment  will  have  to  be  affirmed. 


HARRIS  et  al.  v.  NEAL  et  al. 

(Snpreme  Court  of  Appeala  of  West  Virrinla. 
Nov.  1906.) 

OhABTFIXS— AFFUCATIOIf  Of  DOOTBINK  OF  CT 

Pbes. 

A  case  in  which  tbe  plaintiffs  tall  to  bring 
their  cause  within  the  doctrine  of  cy  ores,  if 
said  doctrine  shoald  be  held  to  !»  In  force  in 
this  state. 


(SyUabus  by  the  Court) 


Appeal  from  Circuit  Court  Wood  Count;. 

BUI  t^^  T.  A.  Harris  and  others  against  3, 
B.  Neal  and  others.  Deoree  for  defendants, 
and  plalntUBs  a^eaL  Bevsrsed,  and  UU 
dismissed. 

H.  P.  Gamd^.  for  appellants.  Talbott  0> 
BuUodCt  for  appellees. 

HcWHORTBOt,  P.  Andrew  O.  Claife,  a 
practicing  physician,  of  the  dty  fit  PaAcss* 
bnrg,  on  the  21st  day  of  July,  189S,  made  and 
signed  his  last  will  and  testament;  wrlttea 
wholly  bi  bis  own  handwritinK,  whitdi  wlU 
starts  out  tn  the  following  manner : 

"Slept  24. 1892,  was  my  83rd.  birthday  A  con- 
scious of  a  gradual  progressive  diminution 
of  vital  force  &  that  the  end  may  CMne  at 
any  tim^  I  do  make  liila.  In  my  own.  hand 
writing,  my  last  wIU  ft  testamcot 

"I  remit  to  those  Indebted  to  me  all  <diaqes 
for  prof  es8l<mal  services  whether  by  note  or 
op^  account"  eta 

After  providing  tor  tiw  payment  ct  var- 
ious bequests  and  legates  be  diqExwes  ot  tbe 
residue  of  bis  property  as  follows: 

**A11  tbe  residue  ft  remainder  <jt  my  estate 
real  &  personal  of  which  I  shall  die  seised 
ft  possessed,  or  to  which  I  may  be  ^titled 
at  tbe  time  <tf  my  decease  my  encntor^ 
will  omvert  into  mtm^  aa  soon  as  may  be 
without  sacrifice  ft  hand  over  ta  Drs.  T.  A. 
Harris,  W.  N.  Burwell,  John  H.  Kelly.  T.  Bl 
Camden  ft  W.  H.  Sharp,  in  trust  for  tbe 
purpose  of  purchasing  the  Oale  pr(^>erty  at 
the  eastern  end  of  MaAet  street  or  oth^ 
suitable  property,  for  the  establlshmoit  of 
a  city  hospital— The  amount  of  this  hos- 
pital bequest  I  suppose  will  be  ^Kmt  ten 
thousand  dollars— It  is  the  desire  of  tbe 
testator  tbat  the  sltft  poor  should  be  treated 
without  charge  or  with  as  Iltie  expaiae  as 
possible,  though  so  far  as  tiie  testator  Is 
concerned  tbe  plans,  managemoit  ft  ctmdoct 
of  the  hospital  are  left  to  tiie  judgment  ft 
discretion  of  tbe  above-namdd  trusteesL.  It 
may  be  that  others  will  contribute  additional 
sums  so  as  to  place  the  institution  on  a  larg- 
er ft  more  ns^l  scale;"  and  named  snd 
appointed  J.  R  Neal  and  KInnaIrd  Snodgraaa 
executors  of  his  said  will  without  bond. 

On  tbe  10th  day  of  November,  1902;  the 
said  will  was  admitted  to  probate  In  tbe 
county  court  of  Wood  county.  The  trustees 
named  In  tbe  residuary  clause  of  said  will 
providing  for  tbe  establishment  of  said  boe- 
pital,  being  of  opinion  that  tbe  siun  so  ap- 
propriated by  the  will,  although  amounting 
to  more  than  two  and  a  half  times,  and  prob- 
ably three  times,  more  than  the  testator  sup- 
posed woald  be  In  the  fund,  would  be  Id- 
Bufflclent  to  carry  out  the  purpoee  of  the  tes- 
tator In  the  manner  indicated  by  him  In  his 
will,  filed  their  bill  in  tbe  circuit  court  of 
Wood  county  making  the  executors,  Neal  and 
SnodgrasB,  defendants  to  the  bill,  praying 
the  court  to  Instruct  the  plalntlflTs  In  the  bill 
"as  to  their  power,  rli^ts  and  duties  nndcr 
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the  nld  will  ana  to  Interpret  tbe  same  as 
to  whether  tbe  pnrchaslDK  of  tbe  privilege 
of  beds  for  the  sick  poor  In  bospltaU  already 
erected,  efltabllsbed,  and  equipped  and  Invest 
tbe  principal  In  good  and  safe  paying  Interest 
bearing  securities  would  meet  tbe  require* 
m«DtB  of  tbe  said  will  of  tbe  said  deceased, 
and  If  so,  to  instraet  yonr  orators  as  said 
trustees  accordingly";  and  for  general  re- 
lief. The  subpoena  In  chancery  seems  to 
have  been  served  personally  on  tbe  executors, 
Neal  and  Snodgrass,  but  they  made  no  ap- 
pearance to  said  bill  In  any  manner  or  form, 
nor  does  It  appear  that  said  cause  was  ma- 
tured at  rules  for  bearing.  Depositions  of 
tbe  several  plaintiffs  and  of  Neal  and  Snod- 
grass,  purporting  to  be  taken  In  February, 
1908,  to  be  read  as  evidence  on  behalf  of  the 
plalntlfGB,  are  copied  In  tbe  record,  which  dep- 
ositions of  the  plaintiffs  themselves  express 
their  several  opinions  as  to  the  mfflciency 
of  the  fund  provided  by  the  will  to  carry  out 
Its  provisions  in  the  manner  indicated  by  the 
testator.  And  on  the  11th  day  of  August, 
lOOB,  tbe  circuit  court  entered  the  following 
decree,  which  is  the  only  decree  or  order  of 
any  ktaid  or  character  appearing  to  have 
been  made  or  entered  in  the  cause: 

"This  canse  came  on  this  day  to  be  beard  up- 
on the  bill  and  exhibits  filed  therewith;  ni>on 
tbe  depositions  of  sundry  wltnessess  taken, 
filed  and  read  on  behalf  of  the  plaintiffs; 
and  was  argued  counati  tor  plaintiffs. 
Upon  consideration  whereof,  the  court  Is 
of  opinion,  and  doth  adjudge  and  decree, 
that  tbe  true  construction  of  the  will  of 
Andrew  G.  Clark,  deceased.  Is  that  the 
■aid  Andrew  O.  Glark  by  hla  declaration 
contained  In  hts  will,  which  Is  aa  follows: 
'All  the  residue  and  remainder  of  my  estate 
real  and  personal  of  which  I  shall  die  seised 
and  possessed  or  to  which  I  am  entitled  at 
the  time  of  my  decease,  my  executors  will 
convert  Into  money  as  soon  as  may  be  with- 
out sacrifice  and  hand  over  to  prs.  T.  A. 
Harris,  W.  N.  Burwell,  John  H.  Kelly.  T.  B. 
Oamden  and  W.  H.  Sharp,  In  trust  for  llie 
purpose  of  purchasing  tbe  Gale  property  at 
tbe  east  end  ijf  Market  street  or  other  nilt- 
aUe  pR^wrtT  for  tbe  eetabllsbment  of  a  city 
bospltar— meant  and  intended  ther^y  that 
aald  remainder  refwred  to  In  said  clause  of 
bis  will  should  be  applied  by  his  trustees 
titiier  to  the  purchase  of  the  Gale  property 
or  some  oth«r  iwoperty  leaving  tbe  property 
to  be  purchased  at  tbe  discretion  of  his  said 
trustees,  and  that  upon  tbls  property  so  pur- 
chased th^  were  to  establish  a  city  hospital 
at  which  the  sl<&  poor  were  to  be  trrated 
without  charge  or  with  as  llttie  expense  as 
possible,  giving  to  his  said  trustees  full  dis- 
cretion In  the  plan,  manag«nent,  and  cmdoct 
of  said  hoepltaL  Wherefore,  the  court  doth 
adjudge,  order  and  decree  as  follows:  That 
the  said  trustees  T.  A.  Harris,  W.  17.  Bur- 
well,  John  H.  Kelly,  T.  B.  Camden  and  W.  H. 
Sharp  do  and  shall  Invest  the  amount  of 
money  in  th^  hands  from  tbB  estate  of  An- 


drew G.  Cbirk,  deceased,  as  set  apart  by  blm 
In  his  said  will  for  the  purpose  of  purchasing 
land  and  tbe  establishment  of  a  i^ty  hospital 
tbereon ;  in  some  real  property  and  establlBta 
thereon  a  hospital  for  the  city  of  Parkers- 
burg,  using  their  beet  discretion  In  the  se- 
lectloD  of  tbe  property  to  l>e  purchased  by 
thun,  at  which  hospital  tbe  sick  poor  shall 
be  treated  without  expense  or  with  as  little 
expense  as  possible ;  and  that  the  plan,  man- 
ag^ent,  and  conduct  of  the  said  bospltal 
when  so  established  shall  be  left  to  the  best 
Judgment  and  discretion  of  the  said  trustees 
named  in  the  said  will,  to  wit.  T.  A.  Harris, 
W.  M.  Burwell.  John  B.  Kelly,  T.  B.  Camden 
and  W.  H.  ESharp;  and  It  Is  further  by  the 
court  ordered  that  the  attorney's  fees  and 
all  costs  connected  with  this  cause  shall  be 
paid  out  of  tbe  funds  In  tbe  hands  of  said 
executors  of  tbe  estate  of  Andrew  G.  Clark, 
deceased."  From  this  decree  the  plaintiffs 
in  tbe  bill  a^iealed  to  this  conrt  and  as- 
signed as  error  that  the  court  "has  miscon- 
strued tbe  will  of  said  Andrew  G.  Clark,  de- 
ceased, and  baa  limited  the  powers  of  yonr 
petitioners,  and  baa  dq^ved  them  of  all 
discretion  In  the  iffomleoe,  except  to  Inveat 
the  funds  In  the  manner  prescribed  by  said 
decree." 

It  la  cootoided  by  counsd  for  appellants 
ttiat  the  clear  Intention  of  the  testator  to 
devote  the  residuary  fund  to  charity  and 
the  particular  ktaid  of  charity  was  specified 
by  him,  and  tb^  ask  for  such  a  construction 
of  tbe  will  as  will  mable  them  to  devote  the 
fund  to  the  particular  charily  mmtloned  wt> 
as  to  effectuate  what  was  the  primary  pmv 
pose  and  Intwtion  of  the  testator,  and  they 
claim  to  have  shown  that  the  teatetor's  mode 
of  administering  his  diarlty  has  failed,  and 
that  the  court  should  admfailster  It  under  the 
doctrine  of  cy  pres  at  least,  In  a  modified 
form;  that  is,  that  as  It  cannot  be  carried 
out  In  the  exact  mode  i»escribed  by  tbe  testae 
tor  that  the  trustees  be  authorised  to  admin- 
ister tbe  trust  in  a  manner  as  nearly  that 
Indicated  by  tbe  testetor  as  raay  be  so  as 
to  substantially  carry  out  his  purpose  and 
Intoitlon.  Appdlante  contend  that  the  prime 
object  of  the  testatw  was  to  provide  relief 
for  the  sick  poor  of  the  city  of  Fark«rsbiu^ 
A  careful  reading  of  the  clause  In  iqaesti<m 
win  not  sustain  that  contentlan.  The  fund 
Is  created  "for  the  purpose  of  purchasing  the 
Gale  prt^rty  at  tbe  eastern  end  of  Maricet 
street,  or  other  snlteble  property,  for  the 
estebllshment  of  a  city  hoq  )ltaL  *  •  •  It 
Is  the  desire  of  the  testator  that  the  sick 
poor  should  be  treated  without  charge  or 
with  as  little  expmse  aa  possible"  leaving 
"the  plans,  management  and  conduct  of  the 
bospltal  to  tbe  Judgmmt  and  dlseretlfm  ot 
the  trustees  named,"  hut  no  poww  or  dis- 
cretion Is  given  tbe  trustees  to  divot  the 
fund  to  any  otiier  mode  of  carrying  out  tbe 
purpose  of  the  testator  In  providing  for  a  city 
hospital  and  inddentally  thereby  to  octend 
tbe  benefits  thereof  to  tbe  tick  poor  of  the 
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cit7  of  PaAersburff.  And  tlie  testator  sog- 
geBtB  that  by  the  contributions  of  additional 
snma  by  othen  the  inBtltntlon  ml^t  be 
placed  on  a  largw  and  more  uaeful  scale, 
clearly  Indicating  hla  purpose  to  proTlde  a 
dty  boBpltal  at  which  the  sick  poor  might 
receive  benefit  It  is  not  made  to  appear 
that  any  ^ort  has  erer  been  made  to  ritiier 
bny  the  Gale  or  any  other  suitable  property 
or  to  procure  a  lot  and  erect  a  building  for 
the  purpose  set  forth  in  the  will,  nor  that 
anything  has  been  done  to  enlist  the  Intowst 
of  philanthtoplsta  or  charitably  dlaposed 
persons  to  augment  the  fund  to  oiable  the 
tmstoes  '*to  place  the  Institution  upon  a 
larger  and  more  ns^ul  acalft'*  TiXB  several 
trustees,  In  giving  their  testimony,  simply 
egress  their  opinions,  or  conclusions  as  to 
the  impracticablll^  of  providing  and  main- 
taining a  hospital  with  the  fnnd  left  by  the 
testator  for  that  purpose.  The  language  of 
the  will  Is  free  from  doubt,  and  the  Intention 
<ft  tiie  testator  Is  plainly  and  IntollijAbly  ex- 
pressed; and  when  this  is  so  the  courts  will 
refuse  to  apply  technical  rules  of  constmo- 
tton.— 30  A.  ft  B.  B.  L.,  663.  "The  eqwessed 
Intention  of  the  testator,  to  be  ascertained 
from  the  whole  will,  must  govorn  whai  not 
In  conflict  wltii  any  settled  rule  of  law  or 
property.**— 4  Our.  Law,  1898,  and  eases  cited. 
And  tt  la  then  furtiker  said,  '^t  Is  the  duty 
of  the  court  to  construe  the  will  which  the 
testator  baa  made  and  not  to  apecniato  as 
to  his  intentlm,  or  to  make  a  will  for  him. 
Hence  there  la  no  room  for  constmetion  whoi 
the  Intent  clearly  appears  from  the  four 
comers  of  the  will  itself."  The  testator, 
Andrew  O.  Olark,  SiQipoBedt  whoi  be  made 
his  win,  as  distinctly  therein  expressed,  that 
tlM  residue  of  his  estate  applicable  to  the. 
purpose  Intended  1^  falm  was  only  about 
$10,000.  but  that  It  would  be  sufficient  for  a 
betfnning,  and  he  evidently  contemplated  a 
growth  of  the  Institution  after  It  aboold  be 
established;  and  thli  beginning  was  to  be 
made  with  the  soppoeed  amount  of  $10,000, 
when  in  fact  It  turns  out  to  be  not  far,  If 
any,  abort  of  three  times  the  amount  named. 
Sr.  OUirk  was  a  practicing  physician,  evi- 
dently of  fair  standing  In  hbi  profession  as 
well  as  otherwlae  In  the  community,  having 
conalderable  pn^erty  which  he  seemed  to 
know  how  to  ffistrlbnto  or  dispose  of  when 
preparing  to  depart  this  life  He  seoned  to 
be  capable  and  Intelligent,  and  he  has  ex< 
pressed  bis  Intention  plainly  and  Intelligibly 
without  ambiguity,  leaving  no  room  for  con- 
stmetion. 

The  appellants  having  failed  to  make 
such  case  as  will  authorize  the  court  to  so 
constme  the  will  as  to  allow  the  aKrallants 
to  administer  the  funds  provided  In  the 
residuary  clause  thereof  In  a  manner  other 
than  that  clearly  expressed  by  the  testator 
therein,  for  the  reasons  herein  stated  the 
decree  entered  In  the  cause  by  the  circuit 
court  of  Wood  county  will  be  reversed,  and 
the  biU 


STATE  V.  NBTHKEN  et  al. 

(Snpreme  Court  of  Appeals  of  West  Virginia. 
Nov.  Ziri  1906.) 

1.  IRTOZIOATINQ  lilQOOBS— SALU  TO  InTOXI- 
OATSD  PXBSON— BviniHOE. 

On  the  trfad  of  an  indictment,  charging 
the  defendant,  as  a  licensed  dealer  in  spirituous 
liquors,  with  liaving  sold  or  given,  to  an  In- 
toxicated person,  Buch  liquors,  knowing,  or  hav- 
ing reason  to  believe,  lilm  to  be  intoxicated,  tht 
state  mnst  prove,  as  a  part  of  her  caa^  tiiat 
the  defendant  had  such  a  license. 

[Bd.  Note.— For  cases  in  point,  see  OenL  IMg. 
vol.  29,  Intoxicating  Liquors,  S  264.] 

2.  Saub— I^OENsa. 

Proof  that  the  defendant  obtained,  from  die 
county  court  of  the  county  In  which  the  sale 
ia  alleged  to  have  been  made,  permlraion  to 
obtain  a  license  to  carry  on  such  bosioess,  at 
the  time  and  place  at  which  the  sale  is  al- 
leged to  have  beea  made,  and  was  then  and  there 
so  enraged,  makes  a  prima  facie  case  against 
the  defendant  on  the  Issne  whethw  he  liaa  such 
license. 

S.  Saue— What  OoNSTiTuras  Intozicatioh. 

Intoxication,  within  the  meaning  of  sec- 
tion 16  of  chapter  82  of  the  Code  of  1899  [Code 
1906,  I  928],  is  soch  a  mental  condition  of  a 
person,  dne  to  tlie  use  of  liquor,  as  attracts 
the  observation  of,  or  becomes  known  to,  others, 
or  gives  them  reason  to  believe  the  person  is 
intoxicated;  and  the* testimony  of  a  bystander 
to  each  a  mental  state  of  the  person  to  whom 
a  sale  is  made  will  sustain  a  finding,  by  a  court 
or  jury,  on  the  question  of  intoxication. 

[Ed.  Note.— For  cases  hi  point,  see  Gent.  Dig. 
vol.  29,  Intoxicating  Liquors,  |  177J 

(Syllabos  by  the  Oourt) 

Error  to  Olrcnlt  Court,  Bandtdph  Ooonty. 

Qeorge  Nethk«i  and  othws  woe  conTletod 
<tf  a  violation  of  the  liquor  law,  and  bring 
error.  Afllrmed. 

Jared  L  Wamsley  and  W.  B.  Baker,  for 
plalntifte  in  error.  O.  W.  May,  At^.  Gen., 
for  the  State. 

POFPBNBAROBB,  J.  On  the  verdict' of  a 
Jury,  finding  them  guil^,  as  licensed  retailws 
of  8plrltu<^  liquors,  of  unlawfully  selling 
and  giving!  away  snch  liquon  to  <me  Jolm 
Rlgglenuin,  a  person  Intoxicated  at  the  tim^ 
Qeorge  Nethken  and  Truman  Nethken  were 
adjudged,  by  the  circuit  court  of  Randolirti 
county,  to  pay  a  fine  of  $60.  to  whl<A  Judg- 
ment they  obtained  a  writ  of  error.  All  the 
errora  assigned  go  to  the  safficl«icy  of  the 
evidence.  The  court  overruled  a  motion  to 
exclude  It  from  the  Jury,  and,  after  verdict, 
a  motion  to  set  the  same  aside  and  grant 
them  a  new  trial 

Sufficiency  of  the  evld«ice  to  prove  that  the 
defendants  conducted  their  saloon  buslnesB. 
undw  the  protection  of  a  license  thaefor,  at 
the  time  the  sale  In  qoestioa  was  made,  Is  chal- 
lenged. A  copy  of  an  order,  made  by  the 
county  court  of  said  county,  showing  th^ 
application  for  8U<^  llcoue,  approval  of  their 
bond,  and  direction  that  sudi  license  issue, 
was  Introduced  as  evldoioa^  and  It  was  shown 
that  they  were  conducting  a  barroom  at  the 
place,  and  within  the  time,  specifled  in  their 
^tpllcatlon  and  the  order;  but  no  evidence 
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was  adduced  to  ihow  that,  purmant  to  the 

order,  tiioy  applied  to,  aiUI  obtained  from,  tbe 
assessor  of  the  conn^  the  certlflcate  which 
tbe  law  required  him  to  Issae  In  sndi  case,  or 
paid  tlie  license  tax  to  the  sheriff  or  collector, 
both  of  which  aeon  to  be  essential  [vere- 
qnialtes  to  the  r^cht  to  carry  on  such  busi- 
ness. TtK  statute  says:  "Sncb  certificate 
shall  be  prodoced  by  the  applicant  to  the  offl- 
cer  to  whom  the  state  tax  is  to  be  paid ;  and 
bis  receipt  tta  each  tax,  wrlttra,  on  the  certt- 
flcat^  shall  be  snfflcdent  license  while  it  re> 
mains  In  force,  to  tbe  person  and  for  the 
purpose  qtedfled  In  the  said  cwtlflcate,  ex- 
cept so  far  as  is  otherwise  provided  in  this 
chapter."  Code  1890,  c  S2, 1 11  [Code  1906,  | 
02S].  nioai^  there  is  mneb  law  for  the 
position  that  the  poesessiOD  of  soch  a  license 
may  be  estaUisheO,  for  the  purposes  of  each 
a  prosecvtltm  as  this,  by  proof  ai  the  admia- 
sloa  of  tbe  dsiendani  this  court,  In  State  v. 
Wbltter,  18  W.  Ta.  806,  decided  that  proof 
of  his  having  conducted  a  public  barroom  was 
Insnflleiettt  for  snch  porpoae.  We  do  not 
qosBtkm  the  soundness  of  that  dedsltm,  but  a 
very  important  drcnmstanoe  la  added  her& 
The  defendants  expressed.  In  tbe  most  de- 
liberate^ fwmal,  and  solemn  manner  their  In- 
tention to  conduct  a  barroom  and  sell  such 
liquors,  under  a  license,  at  tbe  time  and  place 
at  wblcb  It  was  shown  tiiey  had  beoi  ixODg  so. 
A  rule  of  evl&nce,  of  frequeoit  and  extensive 
application  by  tbe  conrts.  Is  tbat  wboi  an 
intmtion  to  perform  a  given  act  has  be«i 
proved  and  subsequent  performance  of  ttie 
intended  act  shown,  there  la  a  presumption 
that  the  intention  contfnund  and  waa  eze* 
cuted,  unless  the  contrary  ai^eanL  The  pre- 
sumption is  one  of  fact,  amounting  to  evi- 
dence, upcm  whldi  a  jury  or  court  may  act 
Many  lllustratt<ms  of  Uie  application  of  the 
rule  will  be  found  In  the  dedslons  zefwred  to 
In  1  Qreealeaf  on  Bvldenoe^  |  Itt.  and  32  Am. 
A  Eng.  Bncy.  Law,  1241.  Its  application  here 
{dearly  estabUahes  a  prima  fade  case,  impos. 
Ing  uptm.  the  defmdsnts  tbe  alternative  ftf 
ovotbrowlng  It  vrlth  oonnter  evidence,  or  sub- 
mitting to  it  They  diose  tbe  latter,  and 
their  anMSJ  to  the  court  on  this  point  Is  nec- 
essarily froltless. 

An  ^Fbrt  to  escape  is  ftmnded  <m  the  very 
sloider  fact  that  tbe  llcoise  permit  was  grant- 
ed to  Geo.  Netbkoi  ft  Bra,  and  the  Indlct- 
meat  Is  against  "George  Kethken  and  Tro- 
man  Netfaken,  trading  as  George  Nethken  and 
Bra**  In  view  of  the  fact  that  the  defend- 
ants were  conducting  a  saloon  at  tbe  time  and 
place  desli^ted  in  tlu  permit  we  tlilnk  ttie 
Jury  were  antborlsed  to  And  as  they  did  on 
the  question  (tf  Identity. 

The  only  witness  who  testified  on  the  ques- 
tion ct  the  sale  to  Blggleman,  while  Intoxi- 
cated, said:  "Well,  as  I  said  hetore,  I  seen 
talm  get  liquor  when  be  was  pretty  full."  In 
reqionsB  to  the  quesUcm,  "It  Is  a  matter  of 
whether  or  not  you  sem  him  get  liquor  wboi 
bs  was  Intoxicated,"  be  said,  '*I  think  I  have." 
His  testimony  shows,  too.  that  be  -was  a  VW7 


unwilling  and  evasive  witness.  Upon  his  tes- 
timony, the  Jury  could  w^  find  that  the  per- 
son to  whom  the  sale  was  coade  was,  at  tbe 
time,  obvlonsly  under  tiu  influence  of  liquor, 
and,  as  tbe  defendants,  or  their  derk,  were 
presmt  at  tbe  time  and  had  same  oppor- 
tunity tor  obsairatlou  as  the  witness,  that 
they  also  were  aware  of  bis  condition.  Ac- 
cording to  a  decision  ot  this  court  aoch  a  con- 
dition amounts  to  Intoxlcathm,  within  the 
meaning  of  tbe  statute.  "  'Intoxicated,'  vith- 
in  tbe  meaning  <tf  tbe  statute,  la  sndi  as  at 
tracts  observation  and  becomes  known  to  oth- 
ers." Judge  Holt,  in  Hatstead  v.  Horton.  88 
W.  Ta.  727,  788,  18  8.  B.  958.  Owing  to  a 
typographical  error,  the  words  "a  mmtal  con- 
dition" wwe  evidently  dnqved  out  of  the 
passsge  quoted  from  the  opinion.  Decisions 
of  other  courts  sustain  tUs  view  of  Judge 
Holt  Sndth  v.  People,  141  IlL  447.  81  N.  B. 
425;  Wadsworth  v.  Dunnam.  98  Ala.  610, 
18  Boutb.  697;  Lafler  v.  Fishv.  m  Mich. 
60,  79  N.  W.  984. 

Perceiving  no  error  In  the  Judgment  we 
affirm  It 


WABD  V.  MOOBO  et  al. 

(Snprane  Court  of  Appeals  ot  West  yiiyli^- 
Nov.  Z1,  1906.) 

YENDOB  AMD  PnBCHABEB— ConVETAncil— DePI- 
OIENOT— ABATEUENT  IN  PbICB. 

Where  a  porchaser  of  land  seekB  an  abate- 
ment of  the  purchaee  money  on  the  ground  ot  a 
defidency  In  the  quantity  of  the  tract,  the  bur- 
den la  upon  him  to  eetablish  such  defidoiey, 
and  nnless  he  does  so  by  suffident  evidence,  no 
abatement  can  be  decreed. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Pocahontas 

County. 

6111  by  Wirt  O.  Ward  agalnnt  H.  0.  Moore 
and  others.  Decree  for  defendants,  and  plain- 
tiff appeals.  Modified  and  affirmed. 

McNdl  A  MCNell  and  a  W.  Harding,  tor 
aj^ellant  L.  M.  Mcdlntic  and  H,  B.  Buck- 
er,  fOr  appellees. 

SANDEBS,  J.  On  tbe  10th  day  of  July, 
1901,  Wirt  0.  Ward  and  Blihu  Hutton  con- 
v^ed  to  H.  C  Mowe,  J.  W.  Lawbm,  J.  G. 
Moor^ead,  and  B.  W.  Hoorehead.  the  timber 
upon  two  certain  toads  of  land  In  Pocahontas 
county,  tot  a  stipulated  sum,  part  of  wbidi 
was  paid  In  cash,  the  residue  being  payable 
In  two  equal  Installments  In  one  and  two 
years.  For  the  deferred  payments  the  pur- 
diasers  executed  their  notes  to  Ward,  he 
retaining  the  usual  vendor's  lloi  to  secure 
the  same.  A  portion  of  tbe  purdiase  money, 
aftor  tbe  maturl^  of  tbe  notes,  remaining 
uq^ld.  Ward  filed  his  bill  In  equity  tor  tbe 
inirpose  of  uiforcing  the  vendor's  lien.  The 
defendants  snswered  tiie  bill,  allying  a  de- 
fidmcy  in  the  quantity  of  the  two  tracto  of 
land,  the  timber  upon  which  was  conveyed 
to  them,  and  claiming  to  be  enUtied  to  an 
abatement  of  a  xwrtton  of  the  purchase  money 
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on  aeeonnt  ef  lodi  alleged  detldenQr.  The 
plaintiff  replied  generally  to  the  answer,  and 
d^KMltioDS  were  taken  1^  both  sides  to  the 
contntrerar.  Upon  a  flnal  hearing,  the  court 
decreed  an  abatement  from  the  purchaee 
mon^  in  favor  of  die  defendants,  as  prayed 
for  In  their  answer,  fkom  irtildi  decree  the 
plaintiff  appealed. 

As  to  whether  or  not  flilfl  Is  snch  a  case 
as  wonid  entitle  the  defendants,  under  ttieir 
contract  with  tlie  plaintiff,  to  an  abatement 
from  the  purchase  money  paid  for  tiie  timber, 
we  are  not  called  upon,  from  the  state  of 
the  record,  to  determine,  because  we  axe 
met  at  the  outset  with  the  proposition  that 
the  defaidants  have  not  diown  a  deficiency  in 
the  quantity  of  tke  land.  Therefore,  it  Is 
unnecessary  for  us  to  deal  with  the  question 
as  to  whether  or  not  the  sale  was  by  the  acre, 
or  whether  or  not  the  plaintiff  was  gnllly 
of  actual  or  I^l  fraud  In  the  transaction. 
The  defendants  carry  the  burden  of  proof, 
and  before  a  court  of  equity  can  decree  to 
than  an  abatement  from  the  purchase  money 
on  the  ground  that  the  land  is  deficient  in 
quantity.  It  must  be  shown  by  them  that 
there  is  a  deficiency,  and  what  soch  deficiency 
is.  'D^pon  a  most  careful  conalderatlon  of 
the  erldoice,  we  fall  to  find  snfildent  erl- 
dence  upon  which  to  decree  that  there  Is  a 
d^dency  In  Uie  quantity  of  ttie  land  sold. 
We  feel  that  the  evidence  relied  up<m  Is  too 
Indefinite,  and  falls  abort  of  that  proof  which 
should  be  required  In  casee  of  this  diaracter. 

This  being  our  conclusion.  It  Is  unneces- 
sary to  detaU  the  evidence,  or  argue  the  facts. 
To  do  so  expounds  no  legal  principle^  and 
can  certainly  serve  no  good  purpose,  as  it 
would  not  be  useful  In  other  cases. 

The  decree  of  the  circuit  court.  In  so  Ux 
mm  It  decrees  an  abatement  of  the  purchase 
mon^,  is  reversed,  and  a  decree  here  entered 
In  favor  of  Uie  plaintiff  for  the  unpaid  par- 
chase  money,  wifli  Ite  accrued  interest ;  and 
In  an  other  respects  said  decree  is  affirmed. 


HBADLBT  v.  HOOPBNOARNBR  et  al. 

(Sivreme  Court  of  Appeals  of  West  Tlrginla. 
Nov.  21,  1906.) 

1.  LA.NDL0BD  AND  TBIfAIlT  —  LUSB  —  Goil- 

STHUCTION. 

nie  word  "grant,"  "demise."  or  "lease," 
In  a  lease  for  years,  creates  a  covenant  la  law 
for  Kood  title  and  quiet  aijoyment  of  the  lands 
demised  during  the  term. 

n Mote.— For  cases  In  point,  see  Cent  Dig. 
2;  Landlord  and  Tenant,  H  111,  471.] 

2.  BflNBS  AND  MiNEBAIA— On.  AND  GaS  LKASE 

—Construction. 

The  ordinary  oil  and  gas  lease,  giving  the 
lessee  for  a  term  of  years  tne  right  to  mine  and 
operate  for  oil  and  gas,  is  not  a  sale  of  the  oil 
and  gas  in  place,  and  the  lessee  has  no  vested 
estate  therein  until  it  Is  discovered ;  but,  when 
found,  the  right  to  produce  becomes  a  vested 
right,  and,  when  extracted,  the  title  vests  In  the 
lessee,  and  the  consideration  or  royalty  paid  for 
the  privilege  of  search  and  production  Is  rent 
for  the  leased  premises. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  &4.  Mhies  and  MinenilB,  |  20L] 


5.  SAU— RjeNI^BOTALTT. 

When  a  lease  Is  given  for  the  purpose  of 
mining  and  operating  for  oil,  in  ctHisideration  of 
one-fifth  of  one-el^th  of  all  the  oil  produced  be- 
ing delivered  to  the  lessor  as  royalty ;  and 
where,  in  a  division  order  executed  by  all  the 
Interested  parties,  fixing  and  defining  their  rel- 
ative interests  In  the  oil  produced,  the  kssor 
agrees  to  accept  one-fifth  of  one«Ixteendi.  and 
dfreets  the  delivery  to  him  of  that  amoant  as 
his  portion,  be  will  be  estopped  to  claim  more 
than  that  amount,  as  against  the  parties  to  said 
agreoneut  and  those  acquiring  Interests  In  the 
Iwse  subsequently  thereto. 

4.  QUABDIAN   AND  WAKD— SAU  OF  WABO'a 

Land— Rights  of  PunoHAaEB. 

Where,  in  a  summary  proceeding  instituted 
under  chapter  83,  Code  1^  [Code  1906.  H 
8228-3245],  for  the  purpose  of  selling  the  un- 
divided interests  of  infants  to  the  oil  and  gas 
In  certain  lands  Inherited  by  them  from  their 
tether,  (Kw  pnrchaaes  the  interests  of  the  in- 
fants sold  thereunder  and  agrees  to  pay  a  stipu- 
lated royalty  therefor,  he  will  not  be  relieved 
from  the  payment  of  sudi  royalty,  after  the 
sale  is  confirmed  and  deed  made,  on  the  ground 
that  the  father,  In  his  lifetime,  disposed  of  one- 
sixteenth  of  all  the  oil  and  gas  produced  mi 
said  lands;  nor  can  such  proceeoincs  be  r»< 
imened  and  corrected,  but  they  are  final  and  con- 
closlve  upon  all  the  parties  thereto,  except  for 
after-discovered  mutual  mistake  of  nutterial  facte 
or  fraud,  and,  where  relied  upon,  such  mistake 
or  fraud  must  be  clearly  and  distinctly  alleged 
and  proved. 

6.  8ahb— Tms  AoquiBBD. 

A  Bumma^  proceeding  for  the  sale  or 
lease  of  Infauts  laiuls,  under  chapter  S3,  Code 
1899  [Code  1906,  »  3228-3246],  is  a  judicial 
proceeding,  and  the  maxim,  "caveat  emptor," 
strictly  applies  thereto.  The  court  sells  only  the 
title,  Buch  as  it  is,  of  the  parties  to  the  sult^ 
and  it  Is  the  duty  of  the  pnrdiaeer  to  aacep- 
tein  for  himself  wnether  the  title  of  those  pai^ 
ties  may  not  be  impeached  or  snperseded  by  some 
other  and  paramount  title;  and  the  purchaser 
will  not  be  relieved  from  his  purchase,  nor  f nun 
paying  the  purchase  money,  though  he  has  no- 
quired  no  valid  title  to  the  land  so  purdkaaed. 

[Ed.  Note.— For  cases  In  ptrfnt,  see  Gent.  IMg. 
vd.  26,  Ouaidian  and  Wud.  H  SBO.  SK.1 

6.  Same— Liabilities  ot  Pubchaseb. 

M'here,  under  such  summary  proceedings, 
the  purchaser,  by  the  terms  of  the  decree  and 
deed,  is  required  to  pay  to  the  infants  four-fifths 
of  one-elgbth  of  all  the  oil  produced,  and  the 

Siardian,  in  their  behalf,  slnis  division  orders 
recting  that  one-half  of  that  amount  be  de- 
livered to  him  as  the  share  of  the  infants,  and 
in  compliance  therewith  that  amount  is  deliver- 
ed to  and  accepted  by  the  guardian  for  several 
years  without  demanding  the  full  share  of 
his  wards,  this  will  not  estop  the  infants  fnua 
claiming  that  part  of  the  oil  which  the  guardian 
did  not  receive.  Nor  will  those  Infants,  who 
have  continued  to  receive  the  oil  in  the  same 
proportion  since  their  majority,  be  estopped  from 
claiming  their  full  share. 

7.  Infants— Estoppel. 

While  the  doctrine  of  estoppel  In  pais  ap- 
plies to  Infants  of  years  of  discretion,  for  In- 
tentional fraudulent  conduct,  hi  favor  of  one 
who  is  misled  thereby,  yet  estopitel  by  contract 
and  for  mere  silence  does  not  apply  to  theia. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Infants.  S  135.] 

8.  OUABDIAN    AND    WABD  —  URAUTHOSmD 

Acts  07  Guardian. 

The  acts  of  a  guardian,  without  authority 
and  In  excess  of  his  powers,  with  reference  to 
his  ward's  estate,  do  not  operate  as  an  estoppel 
against  the  infants. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  25,  Guardian  and  Ward,  |  286.] 
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9.  Minn  aud  IffinwifM  f>TT  Lma—— Fob- 

FCITUSS. 

In  a  deed  made  a  coardian,  conveying 
the  oil  and  gas  in  certain  lands  of  his  wards, 
It  is  provided  that  the  lessees,  among  other 
thinsa,  ^aU  ddiw  as  royalty  to  the  infants, 
or  their  guardian.  In  tanks  or  pipe  lines,  fres 
of  cost  to  them  or  their  guardian,  the  propor- 
tionate share  of  the  one^ighth  of  all  the  oU 
produced  and  saved  from  the  nndivided  interest 
of  the  infants  in  the  land  sold;  and  it  Is 
farther  provided  that  if  the  purchaser  fails  to 
comply  with  and  do  and  perform  all  the  things 
reqimed  him  to  be  done  and  performed,  or 
any  of  them,  then  from  the  time  of  so  failing 
to  perform  the  same,  or  any  of  them,  all  rights, 
estates.  Interests,  and  privil^es  ander  the  de- 
cree and  sale  shall  become  forfeited  and  revert 
to  the  infants,  ffsid,  that  under  the  facts  of 
t^is  case  there  was  no  forfeiture  and  reversion, 
and  the  action  of  ejectmsnt  was  ^ropeny  en^ 
Joined. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Tyler  Oonut7< 
Bill  b7  HftUBfleld  Headley  against  H.  L. 
Hoopen gamer  and  others.  Decree  for  plain- 
tiff, and  defendant  the  Colonial  Oil  Company 
and  othOTB  aiveaL  Bereraed  and  remanded. 

Tan  Winkle  ft  Ambler.  W.  N.  UUler,  A.  B. 
&  B.  F.  Fleming,  and  C  Powell,  for  appel- 
lants. J.  H.  Strl<&Ung  and  K.  a  Moore,  Cor 
appellee^ 

SANDERS,  J.  This  Is  a  anlt  in  eoalty, 
brought  In  the  drcalt  court  of  O^ler  conntr 
by  Mansfield  Headl^  against  H.  L.  Hoopen- 
gamer  and  others.  Uptm  a  final  bearing  the 
oonrt  below  decreed  for  the  plaintiff,  and 
from  thla  decree  an  a^wal  haa  bera  allowed. 

Thomas  J.  Heedky,  the  father  of  Mans- 
field Headier,  was  the  owner,  In  his  lifetime, 
of  two  contlgnouB  tracts  of  land  In  Tyler 
county,  ctmtatnlng  24  and  46  acres,  req>ec- 
tlT^.  On  the  6th  day  of  Febmary,  1896^ 
Thomaa  J,  Headley  and  his  wife  granted  to 
the  Sontb  Fenn  Oil  Company  one-half  of  the 
oil  and  gas  wltbln  and  underlying  the  4^acre 
tract  of  landf  and  on  the  14th  day  of  April, 
1887,  said  Thomas  J.  Headley  and  wife  grant* 
ed  to  Ii.  B.  Loomis  one-half  ot  the  oil  and  gas 
wltbln  and  underlying  the  24-aare  tract  of 
land.  Both  of  these  grants  were  recorded  In 
the  clerk's  oflBce  of  the  oounly  court  of  Tylo: 
county;  the  one  to  the  South  Pain  Oil  C«n- 
pany  on  the  let  day  of  April,  1806,  and  the 
one  to  Loomis  on  the  14th  day  of  April,  18D7. 
Tbomas  J.  Headley  died.  Intestate,  soon  after 
the  ezecntlon  of  .the  grant  to  Loomis,  leaving 
survlTliv  him  bis  widow,  Ifory  Jane  Head- 
ley,  and  five  chlU^en,  Mansfield,  Bllsha,  Al- 
bert, Floreaice,  and  Susannah,  Infants.  Mans- 
field became  of  age  on  March  17, 1899;  Bllsha 
Le  Masters  was  appointed  guardian  of  the 
Infants,  and  on  the  17th  day  of  Uardii  188G, 
as  such  goardlan,  he  united  with  Mary  Bead- 
le, the  widow,  and  Mansfield  Headlej,  the 
adolt,  in  a  lease  to  U.  L.  Hoopaigamw,  M. 
W.  Wbartcm,  and  B.  A.  Karnes  &  Ca,  leasing 
for  oU  and  gas  ttieae  two  tracte  of  land.  Di- 
aannch  as  the  guardian  bad  no  authority  to 
make  It,  this  lease  was  bieffectlve  to  pass  tbe 
Interest  of  the  Infants,  and  on  the  8th  day 


of  August^  mo,  the  aald  guardian  filed  bis 
petition  In  the  circuit  court,  redtlng,  among 
other  .things,  the  uucutlon  of  tbe  leaae  by 
tbe  widow,  the  adult,  Mansfield,  and  peUtlon- 
er,  as  guardian  of  the  infants,  and  filed  tbe 
lease  as  an  exhibit  wltb  bis  petltloik  It  set 
out  tbe  advantage  It  would  be  to  tiie  infimts  to 
sell  or  lease  their  Intsnst  in  and  to  the  "un- 
divided seraD-eli^tbs  <tf  aU  tbs  oil  and  of  all 
the  gas  within  and  underlying  said  tract  of 
land,"  reaarring  onto  said  Infioits  their  pro- 
portionate abate  tst  the  onft-di^itJi  royalty  <tt 
oil  not  sold,  and  prayed  tm  authority  to  make 
such  sale.  On  the  same  day  tbe  court  utoed 
a  decree  authorising  said  sale,  and  the  guard- 
ian r^Koted  that  he  had  sold,  at  private  sale^ 
the  undivided  Intraest  of  the  InCante  In  and 
to  the  undivided  fOur-flfOis  at  the  serai- 
elgbtha  ofaUtbeoUandofaUtbegas  with- 
in and  underlying  said  tract  of  land  to  the 
original  leseeee,  Hoopengamw,  Wharton,  and 
Karnes  ft  Oo^  and  the  court  entrnd  a  decree 
confirming  tlw  sale.  On  the  same  d^  the 
guardian  made  a  deed  to  tbe  purchaaers  for 
ttie  oil  and  gas  sold.  By  rarlous  aaslgnmoito 
tbe  undivided  seven-eighths  mffklng  mtemt 
came  on  tbe  28d  day  of  April,  1900;  into  the 
hands  of  N.  8.  Snyder  and  W.  L.  Mellon,  and 
they  were  the  ownws  of  such  wtH^dng  inter- 
est wboi  in  that  month  oil  was  first  strudk 
on  the  24  acres.  Hie  Interesto  which  the 
South  Penn  Oil  Company  and  Loomis  had  ac- 
quired by  tbeir  conv^ances  from  tbe  ancestor, 
Headley,  and  bis  wlfe^  had  never  beoi  dis- 
covered by  the  lessees,  and  oonsequoiay  had 
never  been  takn  into  aooount  by  them,  un- 
til they  came  to  divide  tbe  n^ty  interest  lu. 
tbeoll.  OUbrtog  struck  first  on  tiie  24  acres, 
tbe  question  arose  as  to  what  Interest  Loomis 
owned,  and  a  dlvldon  order  was  agreed  upon, 
signed  by  Mansfl^  Headley,  Ellaha  Le  Mas- 
ters, guardian.  V.  8.  Snyder,  L.  B.  Loomis^ 
and  W.  I*  Mdl(m,  giving  to  Mansfldd  Head- 
1^  me-elgbtietb  of  the  n^al^,  to  Le  Mas- 
ters four-eightieths,  and  to  Loomis  five-eighti- 
eths thereof,  and  to  Snyder  and  Mellon  the 
seven-eli^tba  working  Intwest  Later  oU 
was  discovered  on  the  46  acres,  and  another 
division  wder  was  forced  upon,  Idmtlcal 
with  tbe  first,  with  the  exertion  tbat  tbe 
South  Penn  Oil  Otmipany  received  the  five- 
ei^tieths  royalty.  On  the  21st  day  of  De- 
cember, 1900^  Snyder  and  Mellon  assigned  tbe 
whole  of  tbe  working  Interest  to  Henry  Qood- 
kind  and  Philip  Kleebuft  and  on  the  2d  day 
of  January,  1902,  Qoodklnd  ft  Kle^rg  as- 
signed the  same  to  tbe  Oolonlal  OU  Oranpany. 

The  operators  of  the  leasdiold  divided  tb* 
royalty  as  stipulated  In  the  division  orders 
nntil  some  time  In  July,  1908,  wtaoi  Blans- 
field  Headley  Instltiited  bis  salt  in  ctiancery 
against  the  lessees  and  ttieir  assigns,  claim- 
ing that  inasmuch  as  the  original  lease  re- 
served one-ei|^th  Realty,  and  as  it  was  void 
as  to  tbe  Infants,  Um  entire  <me<Ighth  should 
be  accounted  tor  to  bim  akme^  At  the  sama- 
tlme  Le  Masters,  guardian  of  the  infant^  two- 
of  whom  bad,  in  tbe  meantime  become  of 
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age,  and  the  two  thus  b«coinlnf  of  age,  In- 
stituted their  suit  In  ejectmoit  against  the 
Goloniat  Oil  Company,  which  was  then  In 
possessltm  of  the  propal7.  to  reeorer  pos- 
session of  the  same.  This  salt  was  based  m 
the  theory  that  the  decree  In  the  summary 
proceeding  case  required  the  purchasers  to 
pay  four-fifths  of  the  royal^  oil  to  ttie  guard- 
ian, and  proTlded  that  a  fallTuv  to  comply 
with  the  terms  of  the  lease  should  ^wrate 
a  forfeiture^  and  that,  Inasmudi  as  the  pnr- 
chasors  had  paid  oa^  two-flfths,  the  right, 
titles  and.  interest  of  the  Infants  dionld  re- 
Tort  buA  to  them.  The  GoUmlal  OU  Gun- 
pany,  Goodklnd.  and  Eleeberg  filed  their  an- 
swer and  croBS-blll  to  the  bill  of  Mansfield 
Headley,  in  which  they  set  up  the  lease  ex- 
ecuted by  Mansfield  Headley  and  others  and 
the  summary  proceeding  case,  and  In^  that 
under  the  lease  Mansfield  Headley  was  bo- 
titled  to  (me-fifth  of  the  n^alty,  and  the  In- 
fants to  fonr-fiftbs  thereof,  subject  to  the 
widow's  dower,  and  tbey  plead  the  lease  and 
record  in  the  snnunazy  proceeding  case  as  an 
estoppeL  They  also  ^eed  the  dirlslon  ordws 
signed  by  Mansfield  Headley  as  an  esti^vel, 
and  ask  by  way  of  afilnnatlve  relief  that  all 
questions  be  settled  and  that  the  ejectment 
snlt  be  enjoined.  An  injunction  was  granted. 
Answers  were  filed  by  Sooth  Fenn  Oil  Com- 
pany, Eureka  Pipe  Line  Oompany,  Snyder  & 
Mellon,  and  the  guardian,  Le  Masters,  and 
his  formw  wards,  Albot  and  Florenoe. 
osltlons  wwe  taken,  and  oa  the  final  bearing 
the  court  decreed  that  the  lessees  should  ac- 
count to  the  heirs  toe  the  full  <me«lgbth  Re- 
alty. The  questions  to  be  determined  axe: 
rirst,  are  the  Headl«y  heirs  entitled  to  parti- 
cipate In  the  full  one-e^htb  royalty?  and. 
second,  are  the  lessees  and  their  assigns 
liable  to  account  for  the  addltloual  one-six- 
te«ith  of  the  oil  over  and  above  the  one«lx- 
teenth  that  has  gone  to  the  Headley  heirs, 
and  In  addltlm  to  the  one-sizteutth  which 
has  been  glrm  to  the  grantees  of  tiw  ances- 
tor, Headley? 

It  Is  cont»ded  try  plaintiff's  counsel  fliat 
there  Is  no  Inqplled  covenant  of  warranty  In  an 
oil  and  gas  lease  This  Is  based  upon  the 
theory  that  the  lease  from  the  Headley  heirs 
to  Hotqpoiganier,  Wharton,  and  Karnes  A 
GOi  was  a  sale  of  ttie  oil  In  places  and  passed 
a  fee-simple  ntate,  and  not  merely  a  lease 
or  rental  contract  If  this  claim  were  cor^ 
rect;  and  had  it  been  a  grant  of  the  oil  in 
place,  creatli^  an  estate  in  fee,  tiien  the 
authorities  unanimously  hold  that  tiiere  is 
no  implied  covenant  of  warranty,  but  that 
such  covomnt  mnst  be  eqiressed  In  the  deed ; 
bn^  also,  on  the  other  hand.  If  the  title 
passes  an  estate  for  years,  with  a  rever^ 
■Itm  to  th0  lessor,  then  tliere  need  be  no 
express  warranty  of  title  or  for  peaceable  and 
quiet  enjiqrmttit  of  tbe  demised  pranlss^ 
but  sndi  covount  is  In^Iled  In  law.  Where 
the  lease  craitalns  such  langnai^  as  the 
ojba  we  have  here,  which  says,  **haTe  granted, 
demised,  leased,  and  let,  and  by  these  pres* 


ents  does  demise,  grant,  lease,  and  let,  unto 
the  party  of  the  second  part,"  it  la  univet^ 
sally  hdd  that  there  Is  an  Implied  covenant 
of  title  for  quiet  and  peaceable  enjoymait 
for  the  purposes  of  the  leaser  whoi  there 
Is  no  statute  restrlethig  or  goiUltylns  the 
meaning  of  such  words.  This  Is  not  an  opm 
question  In  this  state.  In  ttie  case  ot  Enotts 
et  aL  T.  McGregor,  47  W.  Ta.  606,  36  S.  E. 
899.  this  Is  held  to  be  the  law,  wherein  It 
Is  said:  "In  a  lease  for  oil  and  gas,  there 
Is  an  Implied  oov«nant  of  right  ctf  entry 
and  quiet  enji^moit  for  the  pnrpoees  of 
the  lease.'*  ■'With  respect  to  estates  Im 
than  fteehold,  covenants  for  title  were  from 
the  earliest  times  implied,  not  only  from  the 
words  of  leasing,  *such  ae  "demlsl"  "concesai," 
or  the  like.'  but  oven  from  tlie  relatlcm  of 
landlord  and  tenant;  and  such  Is  the  law 
at  the  present  day,  unless  where,  as  In  some 
of  the  United  States,  it  has  been  altered  by 
legislation."  Bawle  on  Covenante  (5th  Ed.) 
S  272.  In  18  Am.  &  Eng.  Bncy.  Law  (2d  Kd.) 
612,  it  is  said :  "It  is  a  well-settled  rule  at 
the  present  time  that  the  law  will,  in  the 
absence  of  any  express  covenant,  imply  a 
covenant  on  the  part  of  the  lessor  for  the 
quiet  ^oyment  of  the  praises  by  the  lessee." 
And  we  find,  in  Blacft  v.  Gilmore,  9  Leigh 
(Va.)  448,  33  Am.  Dec.  263,  that,  while  the 
court  did  not  e^ressly  say  that  words  of  a 
lease  imply  a  covenant  for  quiet  oijoymott 
and  good  tiUe,  yet  It  held  that  where  a  con- 
veyance is  of  a  grantor's  estate,  words  of 
a  tease  do  not  amount  to  a  covenant  for 
quiet  enjoyment,  and  In  the  discussion  of 
this  question  the  dIstlncUon  Is  drawn  that, 
where  the  conveyance  Is  of  the  fee,  no  implied 
covenant  arises,  but  otherwise  where  It  is 
a  demise  for  years,,  and  passes  an  estate 
less  than  the  fee.  To  the  same  efTect  Is  Mc- 
Clenahan  v.  Gwynn,  8  Munf.  (Va.)  666 ;  the 
second  point  of  the  syllabus  being:  "Where 
a  lease  Is  assigned,  and  the  astignee  is  evicted 
through  a  defect  In  the  lessor's  title,  he  may 
sue  the  lessor  for  compmsatlon."  Mr.  Minor, 
In  his  work  (volume  2,  at  page  707),  says: 
**A  warranty  it  Implied  wherever,  t^oD  the 
conveyance  of  a  freehold,  th«re  Is  a  rerov 
sion  In  the  grantor  and  the  land  Is  held  of 
him.**  And  we  find  In  Lomax,  Digest  voL  3, 
pp.  820,  821,  treating  of  this  subject:  "Lord 
Coke  says.  If  a  man  make  a  lease  fbr  life 
by  the  word  *dedl,'  reserving  rent,  and  adds 
an  express  warranty,  it  vrlll  not  talte  away 
the  warranty  in  law;  for  the  lessee  will 
have  his  elecUmi  to  voatdi  by  force  of  ^fha 
of  them.  The  doctrine  ct  Implied  warranties 
sttll  exists  whore  estates  tall  or  for  life  are 
created  by  the  word  *dedl'  or  *givB^;  and 
the  donor  does  not  part  with  the  reversion. 
*  *  *  Words  of  a  leaae.  In  omaeqnenoe 
of  a  freehold  estate  Ot  woold  be  ottierwiaB 
In  the  cmvcyance  of  a  term  tat  yean),  do 
not  amount  to  an  Inqilled  warranty."  And 
m  page  829:  'TThere  are  some  words  wUdi, 
when  used  in  particular  contracts,  will  create 
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a  oarenant  Tbtn  the  woids  'gnnf  ot  'de- 
mise,' In  a  lease  for  years,  create  a  ooTensnt 
In  law  tor  tlie  quiet  enj<^ent  of  the  lands 
dMBlsed  durlnff  the  term.  And  U  the  lessed 
be  erlcted  by  the  lessor,  or  by  any  other 
pexam  dahnlng  a  lawful  title  to  the  land, 
he  may  bring  an  addon  therenpon."  "The 
words  '^rant*  and  'demlsa*  In  a  lease  for 
years  create  an  Implied  warranty  of  title 
and  a  covenant  for  quiet  enjc^rmoit*'  Stott 
T.  Bntberford,  82  U.  8.  107,  23  U  Bd.  486. 
In  Barney  t.  Keltti,  4  Wend.  (N.  T.)  002: 
''If  an  estate  for  jrean  be  granted  by  an 
Indenture  of  lease,  the  words  'grant  and 
demise^  Import  ooToiants  of  warranty  and 
far  qolet  cojoynvent"  And  in  Frost  t.  Ray- 
mond. 2  Oalnes  (N.  Y.)  188,  2  Am.  Dee.  228. 
Oilef  Justice  Kent,  In  an  able  discussion 
of  this  questlcm.  points  out  what  words,  con- 
tained In  a  lease,  will  Imply  a  warranty  of 
good  tltie  and  for  quiet  ^oyment,  and  tbe 
words  contained  In  the  lease  which  we  have 
here  are  embraced  in  his  holding.  And  in 
Tone  T.  Brace,  11  Paige,  Oh.  (N.  T.)  666, 
we  find:  "Tbe  proTislon  of  the  Revised 
Statutes  that  no  covenant  shall  be  Implied 
in  any  conveyance  of  real  estate  does  not 
extend  to  implied  covenants  of  warranty  as 
to  Uie  quiet  enjoyment  of  the  demised  prem- 
ises in  a  lease  of  a  term  ol!  years,  creating 
ti  mere  chattel  Interest  In  land.  Such  a 
lease  Is  not,  In  the  ordinary  acceptation  of 
the  term,  a  conveyance  of  the  land."  And 
in  Kinney  v.  Watts.  14  Wend.  (N.  T.)  38, 
we  find:  "At  common  law  certain  words, 
when  used  In  a  conveyance  of  real  estate,  of 
themselves  lm[K>rt  and  make  a  conveyance  In 
law,  as  *dedi,'  'concessl,'  'demisi,'  etc.  As  if  a 
man  by  deed  demise  land  for  years,  and  the  les- 
see Is  ousted,  covenant  lies  upon  tbe  word  'de* 
mlsl.'  No  doctrine  is  more  familiar  or  better 
settled."  And  again  we  find.  In  Orannls  v. 
Clark,  8  Cow.  (N.  Y.)  39.  the  same  doctrine, 
and  in  speaking  on  the  subject  the  court 
says :  "Therefore,  when  a  man  demises  lands 
to  which  he  has  not  any  title,  an  action  of 
covenant  will  He  against  him,  although  the 
leesee  never  entered;  for  he  is  not  bound  to 
commit  a  trespass.  *  *  *  It  Is  perfectly 
dear,  ther^ore,  that  the  words  'demise'  and 
'grant*  Import  a  covenant  that  the  lessor 
had  anthori^  to  make  a  valid  lease  of  the 
ixremlses."  And  In  Fomfert  v.  Rlcroft.  1 
Sanndws  (Bnc)  822,  It  la  held  that  in  the 
conTsyance  of  an  estats  leas  than  a  fee, 
as  for  a  term  of  years,  a  covenant  Qt  title 
and  quM  enjoyment  is  Impliedly  warranted. 
And  In  note  2  to  this  case  we  flndr  "As 
where  a  lessee  Is  onsted,  eltliw  by  the  lesBor 
himself  or  anothor  person  who  has  a  prlmr 
title,  an  actStm  of  coraiant  lies  against  the 
lessor  on  tba  Implied  covenant  In  law  tqxot 
the  word  *demlse.'  *  *  *  Bnt  It  la  not 
necessary.  In  order  to  sapport  this  action 
tbat  tbe  lessee  should  be  actually  evicted. 
For  the  word  'demise'  Implies  a  power  to 
lease.  Therefore,  where  a  man  demises  lands 


to  whldi  he  has  not  any  tltle^  an  action  of 
covenant  will  He  ai^inst  him,  although  the 
lessee  oerer  ottered;  fOr  he  Is  hot  bound 
to  commit  a  treepaas."  And  In  Holder  v. 
Taylor,  Hobart  (Eng.)  46,  the  same  doctrine 
Is  announced,  and  In  note  1  thereto  It  Is 
said:  "Implied  covenants,  or  covenants  In 
law,  and  such  as  the  law  raises  or  Inqillei), 
thous^  not  e^ressed.  Thus  the  word  'demi- 
st' or  'concessl,'  hi  a  lease  for  years,  imports 
a  covenant  on  the  lessor's  part  that  he  has 
a  power  to  lease,  and  also  for  quiet  enjoy- 
ment during  the  term ;  and,  if  the  lessee  or 
his  asitfgnee  be  evicted  by  any  one  having 
title,  he  may  maintain  an  action  upon  such 
implied  covenant"  See  authorlUee  tbere 
cited.  And  in  the  case  of  Oonrad  t.  Uore* 
head,  88  N.  C.  34,  the  court  says;  "Hraice 
It  has  been  held  that,  where  land  has  been 
granted  for  a  term  of  years  by  the  words 
'demise"  or  'grant,'  without  any  express  cove- 
nant for  quiet  enjoyment,  the  lessee  or  his 
assigns,  if  ousted  by  rightful  title,  may  sus- 
tain an  action  on  the  implied  covraiant  that 
the  lessor  warranted  that  he  had  a  good 
title  at  the  time  of  the  execution  of  the  deed 
creatli^  the  leas&  This  Is  because  the  word 
'demise*  Implies  the  power  of  letting,  as  the 
word  'grant'  that  of  giving."  And  in  Lover- 
ing  V.  Loverlng,  13  N.  H.  618,  In  speaking 
upon  this  subject,  the  court  says :  "All  cove- 
nants betwera  lessor  and  lessee  are  either 
covenants  In  law  or  express  covenants.  Il- 
lustrations of  this  class  are  to  be  found  In  the 
effect  of  the  words  'grant,'  'demise,*  etc., 
from  which  the  law  implies  a  covenant  that 
the  lessee  shall  hold  and  enjoy  the  term 
against  all  lawful  incumbrancea"  And  In 
Wisconsin,  in  Eldred  v.  Leahy,  31  Wis.  646, 
it  is  said:  "At  common  law  a  covenant  for 
quiet  enjoym^t  Is  Implied  In  every  mutual 
contract  for  the  leasing  and  demise  of  land, 
by  whatever  form  of  words  made."  Also, 
la  Uaeder  v.  Ci^  of  Carondelet,  26  Mo.  112. 
It  is  declared  that,  "although  a  covenant 
for  quiet  enjoyment  Is  implied  from  tbe  word 
'demise,'  In  a  lease,  this  implication  will 
not  be  raised  where  it  Is  expressly  stipu- 
lated In  the  lease  ttiat  nothing  therein  con- 
tained shall  be  construed  to  imply  a  cove- 
nant for  quiet  enjoyment**  In  Dexter  v. 
Manhey,  58  Mass.  14,  we  have  the  same 
doctrine,  and  In  Young  v.  Hargrave's  Adm'r, 
7  Ohio,  354,  we  find:  "In  a  lease  for  life, 
containing  no  exprera  covenant  for  quiet 
possession,  no  word  but  'dedl' — ^'I  give' — 
can  be  held  to  imply  such  warranty.*'  Now, 
then,  we  find  that  in  a  conveyance  of  an 
estate  less  than  a  fee,  as  for  a  term  of  years, 
that  a  covuiant  of  warranty  of  title  and  for 
quiet  and  peaceable  enjoyment  is  implied. 

Then  the  question  Is,  do^  the  lease  convey 
a  fee^lmple  estate  or  an  estate  for  years? 
This  Is  the  ordinary  oil  and  gas  leas^  wltih  a 
reversion  to  tbe  grantors,  for  the  purpose  of 
mining  and  operating  for  oil  and  gas,  laying 
pipe  lines,  building  tanks,  stations,  and  stroc- 
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tnrefl  tlureoD,  axul,  In  conelderatlon  tbereof, 
to  pa7  aa  royalty  a  one-elgbth  part  of  all  the 
oil  produced  and  saved  from  the  leased  premis- 
es. Wblte  we  bare  some  cases  which  may  be 
construed  to  bold  that  the  ordinary  oil  lease, 
inTestfng  the  lessee  with  the  right  to  remove 
all  the  oil  In  place  in  the  premises  In  con- 
sideration a  certain  stipulated  royalty,  la, 
In  legal  effect,  a  sale  of  a  portion  of  the  land, 
yet  these  cases  do  not  conform  to  many  oth- 
ers, wbldi  treat  sncb  contracts  only  as  leases, 
and  a  conveyance  for  a  term  of  years,  and  not 
to  pass  an  estate  In  fee.  We  do  not  think  the 
lease  In  question  can  be  so  construed  as  to  be 
other  than  a  contract  which  passes  only  an 
estate  for  years.  "A  lease  Is  a  contract  for 
the  poBseaston  and  profits  of  lands  and  tene- 
ments on  the  am  side,  and  the  recompense  or 
rents  on  the  other,  or,  in  other  words,  a  con- 
Trance  to  a  person  for  life,  years,  or  at  will. 
In  consideration  of  a  rent  or  other  recom- 
pai8&"  18  Am.  &  Eng.  Bocy.  Law  (2d  Ed.) 
597.  And  a  lease  Is  defined  to  be,  by  Black- 
stone,  pn^»erly  a  conveyance  of  lands  or  tene- 
ments In  consideration  of  rent  or  other  recom- 
pense, made  for  life,  for  years,  or  at  will,  but 
always  for  a  less  time  than  the  lessor  hath  In 
the  premises,  because,  If  It  be  for  the  whole 
Interest,  It  Is  more  properly  an  assignment 
than  a  lease.  In  fac^  there  Is  no  difficulty 
In  determining  the  requisites  of  a  lease. 
There  Is  no  difference  of  opinion  as  to  that 
The  definitions  are  uniform,  but  the  difficulty 
Is  In  always  determining  whether  or  not  the 
partlcnlar  paper  or  contract  falls  within  the 
definition.  Applying  the  definition  to  the  con- 
tract here,  and  we  find  that  it  falls  clearly 
within  the  true  meaning  of  the  word  lease. 
It  conveyed  an  estate  less  than  the  leMor  bad 
In  the  pronlses;  It  was  to  remain  In  force 
for  the  term  of  three  years  from  Its  date, 
and  as  long  thereafter  as  oil  or  gas,  or  either 
of  them,  was  produced  from  the  premises  by 
the  lessees ;  It  contained  the  usual  words  es- 
sential to  Its  operation,  which  are,  "grant, 
lease  and  let";  it  gives  to  the  lessees  the 
right  to  the  possession  of  the  lands  for  oil 
and  gas  operations,  with  the  profits  derived 
therefrom ;  and,  on  the  otha  hand,  the  lessor 
It  to  be  recomp^iaed  by  his  receiving  a  certain 
part  of  the  production  as  royalty.  It  cannot 
be  said  that  the  provision  In  tbe  lease,  which 
says  that  it  shall  remain  in  force  as  long  af- 
ter three  years  as  oil  and  gas,  or  elthw,  is 
produced  by  the  lessee,  can  be  so  construed 
as  to  detract  from  It  the  essentials  of  a  lease, 
and  make  it  such  a  conveyance  as  to  pass  the 
whole  estate  to  the  lessor.  This  Is  an  op* 
tlonal  provision,  and  there  Is  a  clause  In  the 
lease  reserving  unto  the  lessees  the  right  to 
surrender  the  lease  for  cancellation  at  any 
tlm&  Therefore  Thomas  J.  Headley,  the  fa- 
ther of  Mansfield  Headley,  having  in  his  life- 
time conveyed  to  tbe  South  Pom  Oil  Com- 
pany and  to  Loomls  a  one-half  oi  the  oil  and 
gas  underlying  tbe  46  and  24  acres,  respective- 
ly, and  which  should  be  construed  to  be  tme- 
half  of  the  prevailing  rae-elghth  royalty,  and 


Mansfield  Headley  havii^  leased  to  B.ot>pen- 
gamer,  Wharton,  and  Karnes  &.  Co.,  the  re- 
mote assignors  of  the  defendants,  bis  Interest 
In  the  seven-eighths  of  the  oil  and  gas  under- 
lying the  70  acres,  reserving  one-fifth  of  the 
one-eighth  royalty,  would  be  liable  on  his 
warranty  to  Hoopengarner,  Wharton,  and 
Karnes  &  Oo.,  or  those  dalmlng  under  th^ 
but  just  to  what  extent  It  Is  not  necessary  to 
determine,  for  reasons  hereinafter  appearing ; 
nor  Is  it  absolutely  necessary  for  the  decision 
of  the  case  to  construe  the  conveyance  trom 
the  Headley  heirs,  and  to  determine  whether 
or  not  It  contains  Implied  covenants  of  title 
and  quiet  enjoymoit,  but  this  question  Is 
presented  by  the  recwd,  and  It  is  [m>per  and 
Just  that  It  should  be  considered  and  deter- 
mined ;  and  to  decide  it  Is  only  to  give  two 
reasons,  Instead  of  on^  why  Mansfield  Head- 
ley  Is  not  entitled  to  the  relief  be  aska. 

The  doctrine  of  estoiqael  Is  invoked,  and  this 
Is  the  additional  reason  for  doiying  the  plain- 
tiff relief.  All  the  parties  who  at  that  time 
were  Interested  In  the  oil  and  gas  nnd^lylns 
these  two  tracts  ot  land  signed  dlvldon  orders, 
of  date  April  17. 1900.  and  August  0, 1900.  re- 
spectively, agreeing  to  a  division  of  the  oil 
and  gas,  and  directing  how  It  should  be  dis- 
tributed, and  by  doing  so  have  contracted  In 
regard  thereto,  and  thereby  adjusted  and  set- 
tled tbe  amount  to  be  recdred  by  them,  rei 
spectively,  prior  to  the  sIgiUng  of  these  agree- 
ments and  supinations,  and  as  to  bow  It 
should  be  divided  in  the  future^  This  amounts- 
to  a  construction  of  the  contract  by  tbe  par- 
ties thereto  and  those  Interested  therdn. 
These  division  orders  were  signed  by  All  the 
Interested  parties.  Including  the  aaslgniMv  of 
the  defNidants  Ooodklnd  ft  Kteeberg  and  the 
Colonial  on  Oompany.  Qoodklnd  ft  Kled)^ 
purchased  the  working  Interest  In  this  lease, 
and  received  a  canreyance  thtfefor  on  the 
21st  day  of  December,  1900,  and  the  Oolonial 
Oil  Oompany  purchased  firom  Ooodklnd  ft 
Eleeberg  the  working  interest  on  Qie  7tb  day 
of  January,  1902.  Both  Interests  were  ac- 
quired BUbsegnent  to  the  time  of  tiie  execution 
of  the  division  orders.  These  purchases  by 
Ooodklnd  ft  Kleebov  and  t^  Colonial  Oil 
C<»npany  were  made  with  the  full  knowledge 
of  the  eiElstenoe  of  these  division  ordos. 
Th^  knew  that  tbe  parties  had  agreed  among 
tbems^ves  as  to  their  respective  Interests, 
and,  acting  upon  this,  they  became  the  par- 
cbasers  of  tbe  property,  and,  having  so  ae- 
quired  these  Interests,  they  cannot  now  be 
prejudiced  by  Mansfield  Headley  assorting  a 
greater  Interest  than  that  which  he  stipulated 
for  In  these  contracts,  and  whldi  they  be- 
lieved he  had  at  the  time  tbey  acquired  tbe 
property.  It  would  be  a  fraud  upon  tl^ 
r^hts  to  permit  him  to  do  stk  Having  nude 
the  agreement  to  accept  one-fifth  of  one-stx- 
teenth  of  the  royalty  oil,  he  will  not  be  per- 
mitted, after  the  defendants  have  acted  upon 
the  agreement,  to  assert  tiiat  he  Is  now  vor 
titied  to  one-fifth  of  onfr^lgtath  thereof. 
Plahititt  says  that  tbe  defendants  Ooodklnd 
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A  Kle^rr  and  the  Colonial  OH  Company 
knew  that  bj  tbe  reQnirements  of  tbe  decree 
they  were  reqaired  to  pay  the  one-elgbth  of 
all  the  oil  as  royalty;  tbat  the  title  papers 
in  plain  langaage  told  them  ao;  tbat  when 
they  took  an  asslgmnent  of  tbe  deed  from  the 
pnrchaseiB  th^  wan  boond  to  know  the  con- 
tentB  of  their  title  papers,  and  that  those  pa- 
pas told  than  tbat  the  Headleys  mnst  be  paid 
one-eighth  of  the  royalty :  tbat  when  the  first 
•dlTlsIon  order  was  i^iud  Snyder  had  actaal 
notice  that  there  was  an  outstanding  royalty 
In  Sonth  Penn  Oil  Company  and  Loomla,  and 
their  title  papers  told  them  tbat  one-eighth 
should  be  paid  to  tbe  Headleys ;  and  If  Good- 
kind  St  Kleeberg  and  tbe  Golcmial  OH  Com- 
pany had  looked  to  their  title  papers,  which 
they  were  bonod  to  do,  they  wonld  hare 
known  tbe  facts  regarding  the  title.  It  may 
be  tme  tbat  they  could  bare  ascertained,  by 
an  examination  of  the  lease  and  tbe  title 
papras,  tbat  the  Headleys  were  to  receive  a 
one-eighth  of  the  oil  as  royalty ;  bat  they  are 
not  called  upon  nor  required  to  go  further 
than  the  contract  made  by  all  the  parties  tn- 
tereated  in  tbe  dlvidon  of  tbe  oil.  Equity 
-did  not  require  them  to  search  tbe  records, 
nor  wm  look  to  the  lease,  to  see  what  inter- 
■est  HeadJejrs  bad.  when  the  contract  Itself  ex- 
pressly represented  and  told  them  what  tbat 
interest  was.  No  one  will  doubt  tbe  rl^t  of 
Headley  to  have  contracted  with  reference  to 
bis  Interest  He  did  contract  with  reference 
to  it,  and  br  his  contract  he  must  now  stand. 
He  cannot  be  heard  to  say :  "Tes,  i  did  con- 
tract to  receive  a  one-flftb  of  one-slxteoith, 
bot  I  now  repudiate  that  contract,  and  I  as- 
sert tbat  I  am  ttitltled  to  one-fifth  of  one- 
«igbth,  and  tbat  the  Colonial  Oil  Company 
must  pay  that  amount  to  me,  notwithstanding 
tbe  fiict  tbat  In  making  tbe  purchase  of  the 
seven-eighths  working  Interest  they  knew  of 
tbe  existence  of  my  contract,  knew  what  I 
bad  agreed  to  accept,  and  knew  all  tbe  con- 
ditions In  reference  to  tbe  divlBl<»i  of  tbe  oil." 
Tbe  case  of  Brant  v.  Va.  Coal  &  Iron  Co..  93 
C  S.  S26,  23  L.  Ed.  aar.  is  cited  and  relied 
upon ;  but  It  Is  not  an  analogouB  case.  The 
defendant  company  was  not  destitute  of 
knowledge  of  the  true  state  of  Mansfield 
Headley's  title ;  but  It  may,  and  could,  have 
known  of  tbe  condition  of  the  title,  and  that 
tbe  lease  to  Hoopengamer,  Wharton,  and 
Karnes  &  Co.  rerorved  a  one-eighth  royalty, 
yet  It  cannot  be  said  tbat  Mansfield  Headley 
could  not  contract  with  reference  to  that  roy- 
alty Interest,  by  compromise,  by  sale,  or  in 
any  other  way,  and  when  tbe  defendants  find 
In  existence  a  contract  by  which  the  plaintiff 
has  dealt  with  his  interest,  and  In  which  It  la 
definitely  stated,  then,  notwlthstan^ng  the 
lease  and  title  papers  may  represent  bis  In- 
terest to  be  one-fifth  of  one^lghtb,  they  may 
presnme  that  this  Interest  has  In  some  way 
been  changed  by  this  contract  or  division 
ordOT.  and  may  act  upon  this  prMumption 
without  making  further  inquiry  as  to  the  In- 
terest of  the  parties  signing  tbe  contract,  and 


the  plaintiff  will  be  estopped  from  asserting, 
to  their  detriment,  an  Interest  greater  than 
that  for  which  his  contract  provides.  2  Pome- 
ray's  Equity  Jurisprudence.  {  810.  says:  "It 
has  been  said  that,  In  alleged  cases  of  estoppel 
by  conduct  affecting  the  title  to  land,  the  rec- 
ord of  the  real  title  would  furnish  a  means  by 
which  the  other  party  might  ascertain  the 
Imth,  so  tbat  he  could  not  claim  to  be  mis- 
led, and  could  not  Insist  upon  the  estoppd.*' 
"This  conclusion,"  says  Hr.  Pomeroy,  "If  cor- 
rect at  all,  is  correct  only  within  very  narrow 
limits,  and  must  be  applied  with  tbe  greatest 
caution.  It  must  t>e  strictly  confined  to  cases 
where  the  conduct  creating  the  estoppel  is 
mere  silence.  If  the  real  owner  resorts  to 
any  afiSrmatlve  acts  or  words  or  makes  any  rep- 
resents tlona,  It  would  be  In  the  highest  degree 
inequitable  to  permit  him  to  say  that  the  oth- 
er party  who  had  relied  upon  his  conduct  iiaa. 
been  misled  thereby  might  have  ascertained 
the  falsify  of  his  representations."  There- 
fore when  the  Colonial  Oil  Company  saw  the 
division  order,  setting  forth  what  had  been 
agreed  upon  between  the  plaintiff  and  tbe 
other  Interested  iiarttes,  they  wore  not  re- 
quired to  probe  Into  the  matter  and  find  out 
Just  bow.  and  upon  what  consldwation.  and 
for  what  reason,  the  contract  was  entered  In- 
to. If  the  lease  did  provide  for  one-fiftb  of 
one-eighth  royalty,  and  the  contract  between 
the  parties  provided  for  one-flfth  of  one-six- 
teenth, they  had  the  right  to  presume  that 
there  bad  been  some  negotiations  or  dealings 
between  the  parties,  by  which  bis  interest  had 
been  reduced  from  one-flfth  of  one-elghtb  to 
one-flfOi  Qt  (me-slxteenth. 

There  are  two  kinds  of  estfH>pel  by  con- 
tract—(me  where  tbe  party  Is  estopped  to  de- 
ny tbe  truth  of  the  facts  agreed  tqwn  and 
settled  by  the  terms  of  tbe  contract,  and  tbe 
other  is  an  esttvpel  arising  from  the  acts 
dme  undec  or  In  performance  of  the  contract 
"If  In  making  a  CMttract  tbe  parties  agree 
upm  or  assume  tbe  existence  of  a  particular 
fact  as  the  basis  of  the  negotiations,  they  are 
estopped  to  deny  the  fact  so  long  as  the  con- 
tract stands."  la  Gyc.  719;  Grand  Rapids 
Fourth  Nat  Bank  v.  Onley.  63  Mich.  58,  29 
N.  W.  513.  Tbe  plaintiff  worked  on  the  lease, 
and  after  oil  was  found  he  was  the  first  one 
to  Inform  tbe  lessees  of  tlie  interest  of  tbe 
South  Penn  Oil  Company  and  Loomls,  and 
when  this  information  was  received  the  said 
division  orders  were  signed,  directed  to  tbe 
Pipe  Line  Company,  to  divide  and  distribute 
the  oil  In  certain  proportions  to  tbe  interest- 
ed parties,  and  under  and  in  compliance  there- 
with the  company  distributed  the  oil  tor 
several  years  without  complaint  upon  the 
part  of  any  one;  yet  Mansfield  Headley 
knew  all  that  was  going  on,  and  exactly  In 
what  proportions  the  oil  was  being  distrib- 
uted, because  hla  contract  plainly  told  him 
so,  and  be  must  know  Its  contents,  and  will 
not  be  beard  to  say,  as  be  does,  that  at  the 
time  be  signed  tbe  orders  he  did  not  know  his 
rights  In  the  premises,  bat  thought  be  was 
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getting  all  that  he  was  entitled  to  under  the 
lease.  Thla  is  hardly  tenable,  even  If  he 
could  now  make  such  claim.  When  be  says 
hia  contract  was  that  the  beira  were  to  have 
one-elgbtta  of  the  prodnctloo,  we  cannot  con- 
clude, from  all  the  facta  and  circtuostancee, 
that  this  is  so,  especially  in  view  of  the  dirl- 
Bion  ordors,  and  be  liaTing  acqnlesced  In  the 
dlatributlon  of  the  oil  thereunder  for  about 
three  years,  and  most  especially  when  the 
rights  of  third  parties  would  be  affected 
thereby.  While  the  dlTlslon  orders  were  di- 
rected to  tbe  Pipe  Line  Company  for  the  pur- 
pose Qt  having  the  oil  distributed  to  tbe  par- 
ties tn  proportion  to  their  relative  Interests 
r^ resented  therein,  yet  they  should  be  treat- 
ed, certainly  for  the  purposes  of  this  case,  as 
fixing  and  representing  the  true  IntovstB  of 
the  parties  thereto.  If  not  a  contra(A  bluing 
tbe  parties^  then -what  was  tbe  purpose  of 
Its  execution?  It  was  intended  1^  the  parties 
to  serve  some  lawful  purpose.  Of  course, 
they  would  be  a  protection  to  the  Pipe  Line 
Company,  and,  if  so,  we  should  carry  It  fur- 
ther, and  bold  It  to  be  a  binding  stipulatimi, 
shaping  the  interests  of  the  parties,  especial- 
ly third  persons  contracting  with  reference 
to  these  Interests  therein  defined  and  fixed. 
"Estoppel  by  contract"  is  a  term  which  is  in- 
tended to  embrace  all  cases  in  wbldi  there  is 
an  actual  or  virtual  und^taking  to  treat  a 
fact  as  settled,  as,  for  example,  a  contract 
based  upon  one's  having  a  certain  title  to 
property  will  estop  tbe  parties  in  tbe  per- 
formance of  the  contract  from  claiming  a 
different  title.  "The  estoppel  in  this  clr^is  of 
cases  is  fixed  by  tbe  execution  of  the  contract 
Nothing  fiu*ther  need  be  shown,  where  tbe 
fact  in  question  is  clearly  agreed  or  assum- 
ed." Blgelow,  Estoppel  (&th  Bd.)  400. 

This  brings  us  to  ttw  con^deratlon  of  tiie 
Interests  of  the  infants.  Tbe  lease  which  was 
made  by  Mansfield  Headl^  and  the  widow 
and  Le  Masters,  as  guardian  of  the  Infant 
heirs,  on  the  17th  day  of  March,  1899,  hav- 
ing been  made  by  the  guardian  leasing  the 
infants'  interests,  without  authority  of  tiie 
court  having  been  first  obtained  by  pn^er 
Judicial  proceedings,  Is  admitted  by  all  to  be 
InopmttTB  and  void  as  to  the  Infants,  and 
only  served  to  pass  tbe  Interest  of  Mansfield 
Headi^  and  tbe  widow.  This  beli^  so,  sum- 
mary proceedings  were  Instituted  by  Le  Mas- 
ters, the  guudlan,  for  the  purpose  of  dispos- 
ing of  the  oil  and  gas  of  the  Infants  In  the 
two  said  tracts  of  land.  Such  proceedings 
were  bad  therein  as  resulted  in  a  sale  to 
Hoopengamer,  Wharton,  and  Karnes  it  Co., 
the  same  persons  to  whom  the  former  lease, 
of  date  March  17,  1890,  hod  been  given,  and 
upon  the  same  terms.  No  question  is  made 
as  to  ttie  regularity  ot  the  proceedings  under 
which  this  sale  was  made.  But  It  is  claimed 
that;  as  Thomas  J.  Headley  in  his  lifetime 
bad  diqxMed  of  one-sixteenth  ot  the  oU  rto- 
dnction,  the  four  infante  are  only  entitled  to 
four-fifths  of  one-sixteenth  thereof,  and  that 
the  lessees  should  be  protected  under  the 


covenants  of  general  warranty  of  title  in  tbe 
deeds  from  tbe  ancestor,  Headley,  to  the 
South  Penn  Oil  Company  and  Loomls,  and 
only  required  to  pay  the  one-half  of  tbe  mj- 
alty  to  tlie  South  Penn  Oil  Oonqeny  produced 
from  tbe  46-acre  tract,  and  to  Loomls  one- 
half  of  tbe  production  from  the  24  acres,  and 
to  Mansfield  Headley  one-fifth  of  one-stz- 
teenth,  and  to  ttie  infante  fonr-flfths  of  oofr 
sixteenth  of  the  royalty,  and  to  require  tbem 
to  pay  one-eigbth  royalty  to  the  heirs  will  be 
to  demand  of  ttiem  three-sixte«iths  royalty, 
when,  under  their  cootraet,  they  should  pay 
only  one-eigbth  royalty.  Ttie  decree  auUior- 
Izlng  the  guardian  to  sdi  tbe  ondlTlded  In- 
terest of  the  infante  to  the  oil  and  gas  pro- 
vided Hiat^  In  addition  to  a  certain  bonus, 
they  should  receive  four-fifths  of  one«Ig^ 
of  all  tbe  oil  produced,  and  under  the  decree 
tbe  lessees  purchased,  agreeing  to  pay  them 
the  four-fifths  of  one^lghtb,  and  a  deed  was 
made  to  them  In  conformity  therewith. 
There  is  no  warranty  in  this  conveyance,  ex- 
cept a  q>ecial  warranty,  as  provided  by  sec- 
tion 17.  c.  88.  of  tbe  Code  of  1899  [Code  1906. 
f  8244]  and  the  terms  of  this  decree^  and 
deed  made  In  pursuance  thereto,  tliere  was 
passed  to  tbe  vendees  the  sem-elgbths  woit- 
ing  interest  in  tbe  oil  and  gas,  reserving  to 
tbe  Infante  four-fifths  of  one-eighth  of  tbe 
entire  production.  It  was  sold  upon  these 
terms,  and  this  Is  the  plain  congtmctloo  of 
the  deed.  This  sale  being  a  Judicial  sale,  tbe 
rule  "caveat  emptor"  applies,  and  altboutli 
tbe  title  falls,  or  tiie  lessees  may  not  get  as 
much  oil  as  tbey  thought  they  were  purchas- 
ing, thcgr  will  not  be  relieved  from  the  pay- 
ment of  the  consideration.  The  court  sold 
Juat  such  title  as  was  vested  in  the  infants, 
could  have  sold  nothing  else,  and  the  pur- 
diBsers  were  bound  to  know  thiSL  They  pur 
chased  at  their  own  risk,  and  are  held  to 
know  the  source  and  condition  of  tlie  title. 
In  this  diaracter  of  sales  there  Is  no  war 
ranty,  exc^  special  warranty,  before  refv- 
red  ta  In  Williamson  v.  Jones,  43  W  Va 
BCS.  27  S.  B.  411,  38  L.  B.  A.  694.  04  Am.  St 
Bep.  891.  it  is  said:  "A  purebaaer  at  a  Jo- 
dlclal  sale  is  conclusively  held  as  having  no- 
tice of  all  facte,  touching  the  rl^te  of  others 
in  tbe  property  sold,  disclosed  by  the  record 
of  the  case."  And  Judge  Brann<»,  qieaking 
for  the  court,  says;  "Prudoice  woidd  make  a 
man  inquire  where  the  real  estate  In  the  land 
was.  A  purchaser  at  a  court  sale  pordiases 
under  the  rule  'caveat  emptor*  (UxA  ont;  buy- 
er). The  court  or  commissioner  warrants 
nothing." 

Apply  this  doctrine,  and  the  lessees  are 
comduslvely  held  to  know  that  tbe  South 
Penn  Oil  Company  and  Loomls  h^  title  to 
one-slxteentb  of  all  the  oil  ptoduced  on  tlils 
land.  But  even  ignorance  will  not  give  re- 
lief or  excuse  frmn  paymoat  of  tbo  purchase 
maaey,  "The  inmAaser's  Ignorance  that  a 
particular  Instromrat  fiwmlng  a  link  In  his 
chain  of  title  was  in  existence,  and  bis  nmse- 
quent  failure  to  examine  it,  would  not  In  the 
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dllgbtwt  affect  the  operation  of  fbe  role.  An 
ImperatlTe  dutr  I9  laid  nixm  falm  to  ascertain 
all  the  InatromeiitB  which  conatitirte  euen- 
tial  iwrts  of  blB  title,  and  to  inform  himnlf 
of  all  that  th^  contain.**  Pom.  Ba<  Jor*  (8d 
Bd.)  I  920,  and  DUI17  cases  dtad.  Objectltm 
after  conflrmatUm  of  sale  comes  too  late.  "In 
Virginia  the  maxim  ^sareat  emptor'  strictly 
applies  to  all  Judicial  sales.  Objection  for 
defect  of  title  most  be  made  before  confirma- 
tion of  report  of  sale."  HlckEon  t.  Bu(&w 
et  aL.  77  Ta.  136.  And  to  the  same  effect  Is 
Long  T.  Waller's  Bx'r,  29  Grat.  (Ta.)  847. 
And  In  Ooopee  t.  Hepburn,  15  Grat  (Vti.)  BSl, 
It  Is  held  that  where  a  court  directa  a  sale 
of  infants  real  estate,  and  the  sale  Is  made 
and  confirmed,  the  purchaaer  stands  upon  the 
same  footing  as  any  othor  purchaser  at  a 
Judicial  sale^  and  is  not  entitled  to  anjr  other 
or  further  relief.  *^he  pondiaser  at  a  court 
sale  boTs  at  bis  own  risk— under  the  rule  ot 
'caveat  emptor*  (let  the  purchaser  take  care) . 
The  court  ordering  the  sal^  or  the  commls- 
sioobr  nuUciiu;  it,  warrants  nothing.  A  per- 
son buying  at  sndb  sale  Is  ccucluBlTely  held 
to  have  notice  of  all  the  fiicta  whiiA  an  ex- 
amination of  the  record  would  hare  disclosed 
to  him.  •  •  •  And  It  U  the  duty  of  the 
porchaser  to  ascertain  for  ^^lw»w  the  title 
to  the  land  as  well  as  the  extent  tha«of ,  and 
If  he  have  Just  ground  of  objection,  for  want 
or  defect  ot  titie,  he. should  presoit  his  ob* 
jectlons  to  the  court  before  confirmation  of 
the  report  ot  salfc  A  powm  having  purchas- 
ed property  at  a  Judidal  sale,  and  permitted 
the  sale  to  be  confirmed,  without  objection, 
Is  not  ntltled  to  be  relieved  from  the  pur^ 
chas^  or  from  paying  the  purchase  mmiey, 
thon^  he  has  acquired  no  valid  title  to  the 
land  parchased  1^  him.**  Hogg's  Dq.  Pro. 
S  687.  But  tiie  same  author  says  this  doctrine 
Is  subject  to  the  qualification  that  the  pur- 
chaser  Is  entitled  to  rell^  where  mistake  of 
material  facts  is  aftmrards  discovered,  ot 
fraud;  but  such  mistake  must  be  mutual,  and 
If  fraud  or  mistake  be  relied  on  by  the  pur- 
chaser, aftw  the  sale  has  been  confirmed,  It 
must  be  clearly  and  distinctly  charged  and 
proved.  Neltbor  fraud  nor  mistake  Is  shown 
here  on  the  part  of  the  Infants. 

The  apptilants  contend  tbst  the  Infants 
are  est(^>ped  to  claim  more  than  four-fifths 
of  one-sixteenth  of  all  ttie  oil  produced,  be- 
cause two  of  them,  who  were  plaintiffs  in 
the  ejectment  suit,  received  royalties  after 
attalnlog  their  majority,  and  at  least  three 
of  th^  were  past  years  of  dlscretlm,  and 
also  that  the  guardian  and  heirs,  having  ac- 
cepted for  three  years  before  suit  brought 
the  amount  agreed  upon  under  the  division 
orders,  are  estopped  to  deny  the  terms  under 
whltih  the  op^ttons  were  directed.  "An 
Inftnt  ot  years  of  discretion  by  Intentional 
fraudulent  conduct  will  be  barred  under  the 
doctrine  of  estoppel  tn  pais  from  asserting 
her  title  to  either  real  or  personal  property 
against  one  misled  thereby."  Williamson 
V.  Jones,  supra.  The  record  falls  to  disclose 


fraudulent  conduct  upon  the  part  of  the  In- 
fants. We  see  nothing  that  calls  for  the  ap- 
plication of  the  doctrine  of  estc^ipel  as  to 
them.  The  fact  that  some  of  them  received 
their  thare  of  the  royalties  after  they  had 
attained  their  majority  does  not  do  so.  An 
Infimt  may  or  may  not,  at  bis  election,  affirm 
or  r^udlate^  after  he  attains  his  majority, 
a  contract  made  by  him  during  minority, 
and  It  may  be,  if  the  infants  were  sedcing 
to  avoid  the  sale,  that  they  would  not  be  per- 
mitted to  do  so  If  they  had  received  the  royal- 
ties after  becoming  21.  That  would  he  a 
ratification  and  affirmance  of  the  contract; 
but  very  different  is  this  case.  They  do 
not  se^  to  avoid  the  sale,  but  are  asking 
strict  compliance  therewith,  according  to 
the  plain  cooetmctlon  of  the  deed.  The  fact 
that  they  accepted  a  part  of  the  considera- 
tion without  any  objection,  or  claim  that 
more  was  due  them,  will  not  militate  against 
them.  The  lessees  knew  what  they  were  ^- 
tltled  to  receive,  and  the  fact  that  they  did 
not  pay  It,  and  that  the  Infanta  did  not  de- 
mand it,  but  accepted  one-half  of  the  amount 
thereof  for  three  years,  will  not  relieve  the 
lessees  from  the  pajrment  of  the  remainder 
of  the  consideration.  Nor  will  the  fact  that 
the  guardian  signed  the  division  orders, 
agreeing  to  take  one-half  of  what  the  deed 
called  for,  estop  them  from  now  claiming 
their  full  share.  Even  If  they  bad  known 
of  his  having  signed  such  orders,  they  conld 
have  treated  them  with  impunity.  He  was 
not  empowered  to  make  such  a  contract  for 
them,  and  the  lessees  were  bound  to  know 
this,  and,  knowing  that  he  was  acting  with- 
out authority  and  In  excess  of  his  powers, 
th^  cannot  claim  the  advantage  of  snch 
conduct  to  the  detriment  of  the  infants. 

Having  held  that  there  Is  an  Implied  cov- 
enant for  title  and  quiet  enjoyment  in  the 
lease  made  by  the  Headley  heirs,  In  which 
Mansfield  Headley  passed  his  Interest,  and 
having  determined  that  the  infants  are  en- 
titled to  four-fifths  of  the  one-eighth  royal- 
ty. It  may  be  asked,  what  Is  the  extent  of 
the  liability  of  Mansfield  Headley  on  bis 
implied  warranty;  that  Is,  should  it  be 
treated  as  several,  or  joint  and  several? 
But,  as  before  stated.  It  is  not  material,  be- 
cause In  signing  the  division  orders,  the 
lessees  are  bound  thereby,  as  well  as  the- 
plalntlfls.  They  recognize,  in  these  orders, 
his  Interest  to  be  one-fifth  of  the  one-six- 
teenth Realty,  have  acted  qpon  them  for 
years,  and  are  now  dalmhw  under  them; 
and,  if  blmling  upon  Headl^,  th«gr  must  al- 
so hind  the  lessees,  and  they  are  concluded 
frmn  saying  otherwisa 

The  appellante  further  <dalm  that  under  the 
authority  of  Ammons  v.  Ammons,  60  W.  Va. 
40S,  40  S.  B.  400,  all  partiea  should  have  been 
convened,  and  all  questltms  affecting  the 
royalty  settled,  and  that  th^  should  have 
a  decree  tOr  the  sevai-etgbths  tbey  purchased. 
In  that,  as  In  this,  cas^  there  was  a  sum- 
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mary  proceeding  to  sell  Infanta*  lands;  bat 
there  the  conrt  decreed  that  the  purchaser 
should  pay  one-half  of  the  royalty  to  the  life 
tenant  and  one-half  to  the  Infants.  After- 
wards, this  coart,  In  Wilson  t.  Yonst,  43 
W.  Va.  826.  28  S.  E.  781,  39  L.  R.  A.  ^92, 
having  decided  that  the  life  tenant  Is  only 
entitled  to  the  Interest  on  the  royalty  during 
the  continuance  of  the  life  estate,  and  that 
the  residue  or  corpus  of  the  royalty  will  be 
paid  to  the  remaindermen,  the  South  Penn 
Oil  Company,  the  purchaser,  declined  to  malce 
further  deliveries  of  the  royalty  oil,  and  filed 
Its  petition  for  the  purpose  of  having  the 
purchase  money  distributed,  and  to  that  end 
asked  that  the  decree  should  be  corrected, 
on  the  ground  that  the  summary  proceedings 
were  not  In  conformity  with  the  statute 
and  so  erroneous  as  to  becloud  and  endanger 
Its  title.  And  It  was  held  by  this  court  that 
the  purchaser  could  file  bis  petition  In  said 
proceedings,  for  the  purpose  of  having  such 
error  corrected,  and  Its  title  cleared,  and 
have  relief  given  so  far  as  within  the  power 
of  the  court  This  proceeding  was  based 
entirely  upon  the  Irregularity  of  the  sum- 
mary proceeding  and  the  irregular  manner  in 
which  the  proceeds  arising  from  the  sale  were 
being  distributed.  There  was  no  controversy 
as  to  the  Interest  held  by  Armlna  Ammons 
and  Milton  A.  Ammons,  guardian  for  the 
Infants,  Armlna  Ammons  owning  the  life 
estate,  with  the  remainder  to  the  Infant 
children ;  and,  this  being  so,  the  court  de- 
creed the  royalty  oil  to  be  divided  equally, 
one-half  to  the  life  tenant  and  one-half  to 
the  Infant  remaindermen,  and  therefore,  un- 
der  the  doctrine  of  Wilson  v.  Youst,  supra, 
the  South  Penn  Oil  Company  asked  to  have 
the  proceedings  corrected  so  as  to  have  a 
proper  distribution  of  the  royalty.  This 
was  perfectly  proper,  because,  the  respective 
Interests  In  the  property  being  undisputed, 
It  was  then  a  matter  of  law  a^  to  whom  the 
royalty  should  be  paid,  and  if,  in  the  sum- 
mary proceedings,  to  which  they  were  all 
parties,  an  Improper  order  as  to  Its  distri- 
bution was  made.  It  was  right  and  proper 
to  correct  It.  But  very  different  Is  this  case. 
The  regularity  of  the  summary  proceedings 
and  decrees,  under  which  the  sale  was  made, 
is  not  questioned.  The  guardian  was  direct- 
ed by  the  decree  to  make  sale  upon  certain 
terms,  and  by  the  provisions  of  this  decree 
be  should  have  been  and  was  guided,  and 
when  the  sale  was  made  the  purchasers 
agreed  to  pay  four-flfths  of  one-eighth  of 
all  the  oil  produced.  This  sale  was  confirm- 
ed by  the  court,  and  a  deed  made  In  accord- 
ance with  the  provisions  thereof,  and,  now 
that  this  has  been  done,  the  purchasers  can- 
not have  these  proceedings  and  decrees  open- 
ed, because  ttuy  are  final  and  conclustve 
upon  them. 

The  plaintiff  assigns  as  cross-error  that 
the  court  erred  In  perpetuating  the  Injunc- 
tion enjoining  the  prosecution  of  the  eject- 
ment suit  of  Ellsha  Le  Masters,  guardian. 


and  otbera,  gainst  the  Colonial  Oil  Company. 
This  Is  based  upon  the  fact  that  the  lessees 
failed  to  pay  the  full  share  of  the  royalty 
to  the  Infants  to  which  th^  were  entitled. 
While  there  is  a  provision  in  the  deed  made 
by  the  guardian  In  the  summary  proceeding 
to  the  effect  that  a  failure  to  comply  In  all 
respects  with  the  terms  and  stipulations  of 
the  deed  would  work  a  forfeiture,  and  that 
the  property  would  revert  to  the  heirs,  there 
Is  no  claim  that  the  lessees  have  failed  is 
any  respect  to  comply  with  the  contract, 
except  as  to  the  payment  of  fonr-flfths  of 
one-sixteenth  of  the  oil  production,  and  this 
was  because  of  the  complications  which  gave 
rise  to  this  litigation.  They  placed  a  differ- 
ent constmctlon  upon  the  contract  from  that 
given  It  by  the  heirs,  and  have  so  confided 
In  their  construction  as  to  litigate  It  through 
this  court  for  decision.  This  is  not  snch  a 
voluntary  and  willful  failure  and  refusal 
to  comply  with  Its  provisions  as  should  work 
a  forfeitiire  of  the  estate  acquired  under  the 
deed.  It  appears  from  the  record  that  tbelr 
failure  to  pay  must  have  been  In  good  faith, 
relying  upon  their  construction  of  the  deed. 
To  Impose  a  forfeiture  Is  a  harsh  penalty, 
and  courts  are  slow  to  do  so,  except  where 
It  Is  plainly  demanded.  While  the  common- 
law  courts  recognize  and  will  enforce  for- 
feitures In  proper  cases,  yet  courts  of  equity 
will  never  do  so,  but,, on  the  contrary,  will 
relieve  against  them.  It  is  said  In  Craig  t. 
Hukill,  37  W.  Va.  B23,  16  S.  BJ.  364:  "Af- 
firmative relief  against  penalties  and  for- 
feitures was  one  of  the  springs  or  fountains 
of  equity  JurlBdIctl<Hi,  and  the  JnrlBdlction 
was  very  early  exercised;  and  it  would  be 
going  In  the  very  (^poslte  directl(m,  and 
acting  contrary  to  Its  essential  principles, 
to  affirmative^  enforce  a  forfeiture.  The 
elementery  books  on  eqi^ty  jurisprudence 
state  the  rule,  as  almost  an  axlmn,  that 
equity  never  enforces  a  penalty  or  fwfelt- 
ure."  2  Story,  Bq.  Jur.  {  131&:  1  Pom.  Eq. 
Jur.  S  459;  Blsp.  Eq.  {  ISl;  Beach,  Mod.  Eq. 
Jur.  8  1018.  And  also  it  Is  said  In  Hnklll 
V.  Myers,  S6  W.  Va.  646,  16  S.  D.  ISl: 
"Courts  of  equity  were  originally  founded, 
among  otHer  purposes,  to  relieve  against  the 
hardness  of  courts  of  common  law,  and  not- 
ably to  relieve  against  forfeitnre,  even  where 
It  clearly  exists;  and  very  safely  It  can  be 
said  that  equity  looks  with  disfavor  upon 
forfeitures,  and  will  not  be  qnldc,  active,  or 
alert  to  see  or  declare  or  enforce  them."  The 
Infante  have  at  all  times  had  their  remedy 
for  pecuniary  reimbursement  And  not  only 
that  but  the^r  are  now  In  this  suit  asking 
that  the  lessees  be  compelled  to  pay  tbe  bade 
rc^alties  and  have  their  future  Interests  de- 
termined. They  certainly  cannot  claim  un- 
der the  deed  future  royalties,  and  at  the  same 
time  claim  the  ben^t  of  a  forfeiture.  This 
would  be  extremely  inconsistent,  and  not  to 
be  countenanced.  Therefwe,  even  if  a  rlola- 
tlon  of  the  provi8l<ms  of  tbe  deed  would  for- 
feit the  estate^  yet,  under  the  facts  of  the 
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case,  there  Is  no  forfeiture,  and  tbe  proeecO' 
ticMi  of  the  ejectment  suit  wu  properly  ao^ 

joined. 

The  Soatii  Penn  Oil  OompanT  cross-asfllgns 
error.  Tbere  1b  do  question  bnt  what  It  Is 
entitled  to  ocft-sixteentb  of  all  ttae  oil  pro- 
duced on  the  46-acre  tract,  and  that  Ijo<nnlfl 
Is  entitled  to  one-sixteenth  of  all  the  oil 
produced  from  the  24-aiTe  tract  There  Is 
no  controTersy  as  to  this;  bnt  the  lower 
court  failed  to  so  provide,  which  It  sbonJd 
have  done. 

The  infants  arc  entitled  to  hare  an  a(s 
•coui'tlng  for  their  full  share  of  fonr-flftbs 
of  one-slxteenth  of  the  royalty  oil  since  the 
first  production.  In  addition  to  the  fonr-flfths 
of  one-sixteenth  which  they  have  already 
received,  this  Interest,  of  course,  being  snb> 
ject  to  tbe  widow's  dower;  and,  Inamnnch 
as  there  have  been  varlons  assignees  of  the 
lease  since  tbe  first  production  of  oil,  the 
decree  of  the  drcnlt  court  is  reversed,  and 
this  cause  Is  remanded,  to  be  proceeded  tn 
and  determined  according  to  tbe  principles 
berein  anuounrH<d,  and  according  to  tbe  rules 
and  principles  goroning  conrts  of  equity. 


IfcDOWBLL  COUNTT  BANK  st  al.  T. 
WOOD  et  al. 

iSnpreme  Court  of  Appeals  of  West  Tirginla. 
Nov.  SOWO.) 

1.  Justices  of  xai  Pbaox  -~  Acnons  on 
Notes. 

The  holder  of  several  promissory  negotiable 
notes,  constituting  separate  demands,  may  main- 
tain separate  actiODs  before  a  justice  of  the 
peace  upon  such  notes  where  the  amount  of 
each  does  not  exceed  the  jurladictiou  of  a  Jus- 
tice, and  where,  if  consolidated,  the  aggresate 
amount  thereof  would  exceed  sudi  jurisdiction. 

[Ed.  Note.^ror  cases  in  pohit,  see  Gent  Dig. 
vol.  31.  Justices  of  the  Peace,  |  109.] 

8.  Same — Consolidation  of  d-Aiue. 

SecUon  48,  c.  60,  Code  1899,  {  1899,  Ann. 
Code  1906,  providing  that  where  a  plaintiff  has 
several  demands  against  the  same  defendant 
arising  oat  of  contract,  express  or  Implied,  he 
must  DrlDg  his  action  for  the  whole  amount 
due  and  payable,  does  not  epplj  where  the 
aggr«tate  amount  thereof  would  exceed  the 
Jurisdiction  of  a  justice.  It  only  applies  wlieref 
after  the  consolidation  of  all  such  demands,  tbe 
whole  amount  is  cognizable  by  a  justice. 

[Ed.  Note.— For  cases  in  point,  see  CmL  Dig. 
vol.  81,  Justices  of  the  Peace,  {  168.] 

8.  Save— Gntbt  of  Judouent. 

Where  an  action  is  commenced  in  a  Jus- 
tice's court  summons,  and  one  of  the  defend- 
ants appears  oefore  the  ^tom  day  thereof  and 
waives  service  and  confesses  judgment,  and  the 
justice  does  not  enter  judgment  until  the  re- 
turn day  of  tbe  summons,  this  does  not  render 
the  Judgment  vidd. 

4.  Save. 

Qutere:  Where  a  defendant  appears  and 
confesses  judgment  before  the  return  day  of 
tbe  summons,  can  the  Justice  enter  judgment 
Innnediately,  or  should  he  wait  until  the  retain 
day  of  the  summons? 

5.  JUDOMEHT^ONFEaSION— BnTBT. 

That  i»rt  of  section  114.  c.  50,  Code  1899 
(section  2066,  Ann.  Code  1906^  which  provides 
Chat  when  a  judgment  is  confes&ed  it  shall 

60  8.E1.--18 


be  entered  vrltbont  delay  Is  directory  and  not 
mandatoiy. 
(Syllabus  by  tbe  OomtJ 

Appeal  teom   Circuit  Oourt;  HcDqwell 

County. 

Action  by  tbe  McDowell  County  Bank 
against  J.  A.  Wood  and  others.  Decree  for 
defendants.  Plaintiff  eppealSL  Berrased  and 
remanded. 

Backer,  AndWMm  ft  Bnghee,  for  apptfluito. 
D.  J.  F.  Strottm-,  txx  appelleei. 

SANDERS.  J.  Tlilfl  Is  a  tolt  la  equity 
brought  In  tbe  circuit  court  of  McDowell  coun- 
ty by  the  McDowell  County  Bank,  a  corpora- 
tion, I.  T.  Mann,  and  X.  J.  Bhodes  against  J. 
A.  Wood.  Oeorge  French  Strother,  Zelma  B. 
Moses,  a  Ifc  Moaee,  Jeannette  H.  Hammer, 
and  W.  Ifc  Hammar,  fw  the  purimse  of  enfor- 
cing three  Judgmeot  liens  of  $268.75  eacb^  In 
favor  of  tbe  plaintiffs,  respectlT^,  against 
certain  real  estate  at  one  time  owned  by  the 
defendant  J.  A.  Wood,  and  by  htm  aliened- to 
the  defendants,  Moses  and  Hammer;  tbe 
deed  tbwefor  not  having  been  recorded  until 
stbex  the  rendition  and  docketii^  of  said 
Judgments.  All  of  ttae  defendants  exc^  J. 
A.  Wood  deoaurred  to  and  answered  ttie  bllL 

In  order  to  properly  dlspoee  of  the  questions 
arising  upon  tbe  record,  it  will  be  necessary 
to  give  a  statemoit  of  tbe  facts  out  of  which 
thia  ccmtroTeray  grows.  On  the  16th  day 
of  May,  1901,  the  Dry  Foric  Lumbar  Onnpany 
executed  three  prcnulssory  n^Uable  notes 
for  $250  each,  payable  to  O.  F.  Strother  and 
G.  D.  Heasley  In  60,  90,  and  120  days  after 
date,  respectively.  These  notes  were  in- 
dorsed by  tbe  pi^ees  and  by  J.  A.  Wood,  and 
discounted  before  matorlty  by  the  plaintiff 
McDowell  County  Bank.  On  the  17tb  day  of 
September,  1901,  tbe  bank  assigned  one  of  the 
notes  to  I.  T.  Mann,  another  to  I.  J.  Rhodes, 
and  retained  one  itself,  and  on  the  same  day 
the  asslgnmente  were  made,  the  bank,  L  T. 
Mann,  and  L  J.  Rhodes  brou^t  actions  (m 
their  respective  notes  before  a  justice  of  the 
peao&  The  summons  In  each  case  was  re- 
turnable on  tbe  28d  day  of  S^tember.  1901, 
but  on  tbe  20tb  day  of  Septanber  tbe  defend- 
ant Strotbw  appeared  and  waived  service  of 
process  and  confessed  judgmoit  In  each  of  the 
three  cases  for  tbe  amount  claimed,  and  on 
the  return  day  of  the  summons  tbe  defendant 
Wood  likewise  appeared  and  confessed  Judg- 
mmt  in  each  of  the  cases,  at  which  time  Jndg- 
moit  was  entered  against  tbe  defendants 
Strother  and  Wood.  In  eadb  of  said  cases,  tor 
tbe  snm  of  $203.76. 

Tbe  defendante  claim  that  tbe  asslgnmmt 
of  the  two  notes  to  Mann  and  Rhodes  was  tor 
tbe  purpose  of  redndng  tbe  amount  so  as  to 
bring  It  within  the  Jurisdiction  of  a  Justice, 
and  for  that  reason  tbe  Judgments  of  tbe 
Justice  are  void ;  that  Jurisdiction  cannot  be 
conferred  by  any  manipulation  of  a  debt 
which  enseeds  the  amount  of  a  justice's  Juris- 
diction for  the  purpose  of  reducing  It  so  as  to 
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brlnstt  within  11i6jiiiifldlctloiialUinlt&  Hie 
agBT^ato  smomtt  of  the  notes  1b  fTSO^  ez- 
doslTe  of  Intwest,  and,  of  conra^  if  consoli- 
dated, would  exceed  tbe  jorlidlction  of  a  Jus- 
dee,  niey,  bowerer,  constituted  tbree  Bo- 
rate and  distinct  dooands  of  |250  eacb.  The 
Justice  bad  jurisdiction  to  rmder  Judgment 
iqton  eltbw  of  these  daumda,  but  when  ag- 
gr^ted  the  amount  exceeded  his  Jurisdic- 
tion. At  common  law  separate  suits  could  be 
maintained  upon  separate  and  distinct  de- 
mands, but  not  whero  tbe  dalm  was  oitlre 
and  inseparable,  and,  where  endi  mtlre  dalm 
was  split  up  and  salt  brought  for  a  part  ttiere- 
of,  the  creditor  would  be  prednded  from  re- 
covering the  residue^  Freeman  on  Judgments, 
i  238;  Phillips  T.  Berlck,  16  Jcdms.  (N.  Y.) 
186,  8  Am.  Dec.  299;  Bendranagle  Oodu, 
10  Wend.  (N.  T.)  207,  S2  Am.  Dec.  448;  Snow 
Steam  Pump  Oa  t.  Dunn,  119  N.  G.  77,  25 
S.  B.  741;  Gottlieb  r.  Fred  W.  Wolf  Co.,  76 
Md.  126,  23  Atl.  196 ;  Staples  T.  Goodrich,  21 
Barb.  (N.  Y.)  317;  Smith  t.  Jones,  15  Johns. 
(N.  Y.)  229.  This  being  tbe  common-law  rale, 
separate  suits  could  have  been  maintained  by 
the  bank  iqkhi  each  of  these  notes  before  a 
justice  of  tiie  peace,  unless  by  our  statute, 
section  48,  a  00k  Code  1899  (sectton  1999,  Ann. 
Ckxte  1006),  this  rule  has  been  changed.  This 
statute  provides  that,  when  a  plalntlfF  has 
several  demands  against  the  same  defendant, 
founded  on  contract  eziKess  <x  implied,  he 
must  bring  his  actl(Hi  for  tbe  whole  amount 
due  and  payable  at  the  time  such  action 
is  brought,  whether  the  demands  be  endk  as 
might  bave  heretofwe  been  Joined  In  the 
same  action  or  not,  and  provided,  farther,  If 
he  bring  his  action  for  a  part  only,  the  Jnd|^ 
meat  In  the  suit,  whether  fOr  or  against  him, 
shall  bar  him  from  recovering  the  remainder. 
We  most  inanlre  as  to  the  meaning  of  this 
section,  and  whether  or  not  It  applies  to  all 
claims,  or  to  claims  and  demands,  the  aggre- 
gate amount  of  which  does  not  exceed  the 
Jurlsdlctlw  of  a  Justice^  If  we  bold  that  It 
applies  io  all  claims,  whether  in  the  aggre- 
gate they  exceed  sudi  Jorlsdlctton  or  not, 
this  would  mean  that  a  party  must  ctHisoIid- 
ate  his  claims,  even  though,  when  consolidat- 
ed, a  Justice  has  no  jurisdiction.  This  stat- 
ute, according  to  tbe  rule  announced  In 
the  case  of  Flat  Toq  Grocery  Co.  v.  Me- 
aaugherty,  46  W.  Va.  419,  33  S.  E.  252, 
applies  only  to  separate  demands  where 
tbe  aggregate  does  not  exceed  the  juris- 
diction of  a  justice,  and  Is  held  not  to  apply 
where  the  aggr^te  amount  does  exceed  such 
Jurisdictional  limit.  It  Is  contended,  how- 
ever, that  the  case  of  Grocery  Co.  t.  Mc- 
Claugherty,  supra,  Is  not  parallel  to  the  case 
in  band ;  that  in  that  case  there  were  two 
notes  due  and  payable  exceeding  the  amount 
of  tbe  Jurisdiction  of  a  justice,  and  suit  was 
brought  on  one  before  tiie  Justice  and  Judg- 
ment rendered  thereon,  and  then  suit  was 
brought  on  the  other — not  before  the  Justice, 
but  in  the  circuit  court  The  fact  that  suit 
was  brought  upon  one  of  these  notes  before 


a  Justice  and  the  oOwr  ta  the  drcult  court 
was  not  tbe  reason  for  tbe  court's  decision, 
bnt  tt  was  based  upon  tbe  fact  that  the  two 
notes  were  separate  and  distinct  demands, 
tbe  aggregate  amount  of  wlilch  exceeded  the 
Jurisdiction  of  a  justice.  Because  the  second 
suit  was  brou^t  in  tbe  drcult  court  is  no  rea- 
son for  dalmlng  that  there  Is  a  dlsalmllarlty 
In  tbe  two  cases,  tor,  if  the  Justice  bad  Juris- 
diction to  render  Judgment  on  the  first  note, 
he  oortalnly  would  have  had  Jnriadlctlon  to 
render  Judgment  oa  the  second  no^  becaoae 
It  was  within  bis  Jorlsdlctlooal  amount  Tbe 
conclusion  reached  In  that  case  was  that,  ths 
demands  being  separate,  and  In  the  aggregate 
exceeding  the  Jurisdiction  of  a  Justice,  sepa- 
rate suits  could  be  maintained  in  any  court 
having  Jurisdiction.  And  as  to  whether  or 
not  a  justice  would  have  Jnrlsdlctloa  would 
depend  upon  ttie  amount  Involved  In  the  par- 
ticular action,  and  not  whether  he  had  pcevl- 
ously  rendered  Jndgmrat  opon  one  of  tbe  de- 
manda  set  up  in  a  previous  action.  It  would 
hardly  do  to  hold  that  the  circuit  court  bad 
Jurisdiction  to  entertain  the  actkm  and  the 
justice  did  not,  when  the  aoionnt  was  leas 
than  three  hundred  doUara  The  case  of  Bod- 
ies V.  Archibald,  88  W.  Va.  229, 10  8.  B.  382. 
Is  relied  upon  to  support  the  contention  of  the 
defendants.  While  It  Is  true  a  writ  of  pro- 
hibition was  awarded  In  that  case  to  prevent 
the*  justice  and  creditor  from  enforcing  tbe 
Judgment  yet  upon  examination  It  will  be 
found  ttiat  tbe  claim  there  was  not  sqjiarable, 
but  an  entire,  in^visible  one. 

The  forcing  are  the  reasons  for  the  deci- 
sion in  this  case,  recognizing  Grocery  Co.  v. 
McClaugherty,  supra,  as  law.  But  while  in- 
dividually I  regard  that  case  as  control]  Ing 
and  binding  ui>on  this  court,  yet  I  do  not  re- 
gard it  as  sound.  The  construction  given  to 
the  statute  In  that  case  is  strained,  and  ren- 
ders it  practically  nugatory.  The  act  was  de- 
signed to  prevent  separate- suits  before  a  Jus- 
tice upon  separate  and  distinct  demands,  and 
to  thereby  rid  the  defendant  of  being  mnlcted 
In  costs  and  vexed  with  a  multiplicity  of  suits 
when  the  whole  amount  could  be  consolidated 
and  Induded  In  one  action.  But  it  Is  said  In 
Grocery  Oo.  v.  McClaugherty,  supra,  that  this 
applies  only  to  demands  where,  in  the  aggre- 
gate, they  do  not  exceed  the  jurisdiction  of 
the  justice,  and  that  where  the  claims  do  in 
the  aggregate  exceed  such  Jurisdiction,  then 
separate  suits  can  be  maintained  upon  each 
separate  demand.  As  in  that  case,  the  de- 
mands were  separats,  and  an  action  was 
brought  upon  one  of  them  before  a  Justice, 
and  the  other  in  the  circuit  court  The  aggre- 
gate of  the  claims  exceeded  the  Jurisdiction 
of  the  Justice.  And  the  court  held  that  the 
Judgment  before  the  justice  could  not  be 
pleaded  In  bar  to  the  action  brought  in  tbe 
circuit  court  If  the  second  action  was  main- 
tainable In  the  circuit  court  and  if  the  Judg- 
ment l)efore  tbe  Justice  could  not  be  pleaded 
in  bar,  then  there  Is  no  reason  why  the  sec- 
ond suit  could  not  have  been  maintained  b»- 
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fore  a  jnstlce,  the  Bum  being  lees  than  f300, 
and  tbe  joBtlce  haTlng  concarrent  Jarladlctlon 
with  tbe  clrcntt  court  Tberefore  tbe  con- 
stnictlon  given  to  tbe  itatnte  In  that  caae  !■ 
that,  U  the  demands  in  the  aggregate  exceed 
the  jurisdiction  of  a  Jnatlce.  tbe  plaintiff  may 
bring  as  many  salts  before  a  justice  as  be 
has  separate  and  distinct  demands,  and  one 
Judgment  cannot  be  pleaded  in  bar  to  snbse- 
Qnent  actions.  This  is  certainly  not  within 
the  letter  or  the  q;>lrit  of  the  statute,  because, 
by  its  positive  language,  It  says  that  all  sepa- 
rate demands  shall  be  united,  and  imposes  as 
a  penalty  for  not  uniting  them  that  the  plain- 
tiff shall  be  precluded  from  recovering  the 
remainder.  Ttifflref  ore,  If  the  plaintiff  chooses 
to  resort  to  tbe  justice's  court  for  the  coUec- 
tlon  of  blB  debt,  and  sues  upon  one  of  his  de- 
mands, he  thereby  loses  the  right  to  recover 
the  remainder,  under  a  proper  and  reasonable 
constmctlon  of  this  statute.  If  the  flrst  judg- 
ment is  pleaded  in  bar  of  the  second  suit. 
The  result  of  the  construction  given  to  this 
statute  is  that,  If  one  has  six  notes  of  960 
each,  he  is  required,  before  a  justice  of  tbe 
peace,  to  consolidate  them  and  bring  one  ac- 
tion, whereas,  if  be  has  20  notes  for  |00  each, 
he  is  permitted  to  bring  20  separate  actions. 
It  cannot  be  said  that  tbe  courts  are  closed 
against  a  litigant  because  the  Legislature  bas 
seen  proper  to  limit  the  jurisdiction  of  a  jus- 
tice to  a  certain  sum,  and  require  the  con- 
solidation of  all  separate  demands  in  one  ac- 
tion, under  penalty  of  losing  that  part  not 
Included,  simply  because,  to  consolidate,  the 
aggregate  amount  would  exceed  tha  jurisdic- 
tion of  a  Justice  and  drive  the  plaintiff  into 
tbe  drcuit  court.  If  that  be  so  as  to  separate 
claims,  why  cannot  the  same  reason  be  as- 
signed as  to  an  entire  and  indivisible  one? 
For  there  It  would  not  be  contmded  that  tbe 
party  could  split  his  claim  and  bring  two  ac- 
tions before  a  Justice.  With  just  as  much 
-  plausibility  it  might  be  argued  that  the  courts 
would  be  closed  against  such  party.  If  the 
claim  exceeds  tbe  justice's  jurisdiction,  tbe 
plaintiff  has  an  open,  plain,  and  adegnate 
remedy  by  bringing  his  action  In  the  circuit 
court 

While  I  believe  that  the  statute  bas  been 
misconstrued,  yet,  In  my  view,  a  proper  con- 
struction of  it,  and  the  construction  I  feel 
should  be  given  to  It,  would  operate  to  re- 
verse the  decree,  and  In  this  case  the  result 
would  be  the  same.  I  hold  that  the  judg- 
ments are  not  void;  that  a  jurisdictional 
question  does  not  arise.  This  statute  does 
not  take  away  from  a  justice  jurisdiction 
to  render  Judgment  upon  a  separate  de- 
mand where  It  does  not  exceed  the  juris- 
dictional limit,  but  it  imposes  as  a  penalty 
upon  the  plaintiff  that  If  he  fails  to  unite 
all  of  his  separate  demands  he  shall  be  barred 
from  recovering  the  remainder.  This  being 
the  penalty  Imposed  upon  the  plaintiff  for 
not  uniting  his  several  d^iands,  It  is  a 
matter  of  defense,  and  such  as  can  be  waived. 
Therefore,  wheD  an  action  la  brougbt  against 


one  upon  a  separate  demand,  and  Judgment 
rendered,  and  an  action  Is  then  brougbt 
against  the  same  party  upon  another  demand, 
which  was  due  at  the  time  of  the  bringing 
of  the  first  action,  it  Is  then  the  right  of  the 
defendant  to  plead  the  former  Judgment  In 
bar  of  tbe  second  action,  but,  if  he  stands 
by  and  falls  to  make  this  defense,  falls  to 
plead  this  former  Judgment  In  bar,  It  cannot 
be  said  that  the  court  has  not  jurisdiction. 
At  tbe  common  law,  as  we  have  noted,  sepa- 
rate actions  could  be  maintained  upon  eadi 
separate  and  distinct  demand,  and,  If  the 
amount  of  such  demand  did  not  exceed  tbe 
jurisdiction  of  a  justice,  separate  suits  could 
be  maintained  thereon  before  the  justice. 
It  would  not  fall  within  that  class  of  cases 
which  holds  that  claims  cannot  be  split  up 
for  the  purpose  of  giving  a  court  jurisdic- 
tion. If  the  demands  are  s^arate  and  Baits 
can  be  maintained  for  each,  then  the  ques- 
tion as  to  whether  or  not  the  amount  exceeds 
the  jurisdiction  of  a  Justice  is  controlled  by 
the  amount  of  each  separate  and  distinct 
demand  for  which  suit  Is  brought,  the  ag- 
gregate amount  having  nothing  to  do  with 
it.  This  section  of  the  statute  recognizes 
the  right  of  the  party  to  sue  for  less  than 
his  whole  claim,  if  the  demand  Is  separate. 
It  provides:  "If  he  bring  his  action  for  part 
only,  the  Judgment  In  the  suit,  whether  for 
or  against  him,  shall  bar  him  from  recovering 
the  remainder."  Can  It  be  said  that  this  pro- 
vision of  the  statute  is  meaningless?  And,  If 
It  is  not  meaningless,  then  It  seems  to  me  that 
there  can  be  no  other  conclusion  reached  than 
that  It  recognizes  the  right  of  the  plaintiff 
to  sue  for  a  part  of  his  claim  where  it  Is 
separable,  and,  If  It  rect^lzes  his  right  so  to 
do,  unquestionably  the  justice  would  have 
jurisdiction  and  the  Judgment  would  be  valid. 
Ttie  Judgment  being  valid,  and  tbe  plaintiff 
not  having  sued  for  the  whole  of  bis  claim, 
if  he  proceeds  to  sue  for  the  remainder,  is  it 
to  be  said  that  the  Justice  bas  not  jurisdic- 
tion If  the  sum  Is  within  his  jurisdictional 
limit?  Can  It  be  said  that,  where  the  plain- 
tiff fails  to  plead  the  former  judgment  In  bar, 
the  court  has  no  jurisdiction  to  render  Judg- 
ment? The  court  bad  Jurisdiction  of  the 
subject-matter  and  the  person,  but  the  plain- 
tiff had  previously  brougbt  suit  and  recover- 
ed judgment  upcm  one  of  his  several  demands 
when,  at  the  same  time,  the  demand  upon 
which  the  second  suit  was  brougbt  was  due. 
This  he  did  at  his  peril.  Tbe  defendant,  as 
we  have  seen,  could  have  pleaded  it  In  bar, 
but,  because  he  has  the  right  to  do  so,  and  be- 
cause the  statute  bars  the  plaintiff  from  re- 
covering the  remainder,  it  cannot,  for  that 
reason,  be  construed  to  mean  that  the  Justice 
was  without  jurisdiction  and  that  the  Judg- 
ment Is  void.  The  justice,  in  my  view,  had 
jurisdiction,  and  the  Judgments  are  valid 
and  enforceable.  It  was  held  In  Oresham  v. 
Ijandens  et  al.,  1  Ga.  Super.  Ct  Rep.  149, 
that,  "when  several  suits  are  brought  be- 
tween the  same  parties  tn  a  justices  court, 
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the  defendant  can  tike  adrantage  of  ttielr 
amounting  to  more  Hum  $80  only  1v  a  plea 
to  tbe  jurledtction."  And  llie  court,  In  tbe 
opinion  hi  fiiat  case,  says :  *'Zt  doea  not  ap- 
pear ttiat  any  exceptton  was  taken  to  the 
JnrlBdIctlon  In  the  conrt  below,  and,  as  the 
qneatlon  was  not  raised  then,  the  court  com- 
mitted no  error  In  entertaining  Jurisdiction, 
the  cases  being,  prima  fade,  wlthtn  their 
JnrlBdlcHon." 

The  defendants  assign  another  reason  why 
the  decree  of  the  circuit  conrt  should  be 
sustained;  that  Is,  that  tbe  actions  before 
tbe  justice  were  brought  on  the  17th  day  of 
S^tember,  1901,  returnable  on  the  23d  day 
of  September,  and  that  on  the  20th  day  of 
S^tember.  Strother,  one  of  the  defoidants, 
appeared,  waived  service  of  process,  and  con- 
fessed Judgment,  and  that  Judgment  was 
not  entered  until  the  return  day  of  the  sum- 
mons, at  which  time  Judgmoit  was  also 
rendered  against  Wood.  The  question  arises, 
could  the  Justice  properly  enter  the  Judg- 
ment until  the  return  day  of  the  summons? 
The  defendants  are  cited  to  appear  on  a  cer- 
tain day,  known  to  the  plaintiff,  at  which 
time  the  plaintiff  can  be  present  to  take  care 
of  his  Interests.  There  are  two  ways  of 
commencing  actions  before  a  Justice— ^e  by 
appearance  and  agreement  of  parties,  the 
other  by  sununons.  This  action  was  com- 
menced by  the  latter  mode.  Thai  what  right 
has  the  Justice,  In  the  absence  of  the  plaintiff, 
and  when  he  is  not  expected  to  be  present,  to 
make  disposition  of  tbe  case?  This  question 
we  do  not  decide,  becaose  not  necessary. 

That  mrt  of  section  114,  a  SO,  Oode  1880 
(section  2060,  Am.  Code  1906),  which  pro- 
vides that  Jndsnuata  shall  be  entered  wftii- 
out  delay  when  confessed  Is  directory,  and 
not  mandatory.  Tlils  statute  flzas  no  time 
for  the  entry  of  tiie  Judgment;  It  only  says 
It  shall  be  entered  wltiunt  ^lay.  Suppose 
It  Is  not  entered  inune^tely,  and  not  until 
tiie  retnm  day  of  the  snmmODS.  Is  tt  to 
be  said  that,  because  the  Justice  fftUed  to 
entn  tbe  Judgment  at  once  upon  confession, 
die  plaintiff  cannot  have  Judgment  on  thv 
retnm  day  of  bis  summ<His,  upon  a  plain 
note^  not  In  any  way  c<mtasted?  We  cannot 
hi^d  that  the  plaintiff  can  thus  be  deprived 
of  bis  debt  The  case  of  McClaln  v.  Davts, 
S7  W.  Va.  330,  16  S.  B.  829,  18  L.  B.  A.  684, 
Is  relied  upon  as  supporting  the  detaidanfs 
contention.  That  Is  a  case  tried  before  two 
Justices  with  a  jury.  A  verdict  was  rendered 
and  no  Judgment  entered  thereon,  and,  nearly 
two  years  afterwards,  tbe  same  Justices, 
without  notice,  met  and  undertook  to  enter 
Judgment  upon  the  verdict  nunc  pro  tunc 
It  was  held  that  the  nunc  pro  tunc  order 
was  unauthorized  and  Illegal.  We  do  not 
thhuk  that  case  is  controlling  here.  We  have 
here  a  confessed  Judgment,  which  only  re- 
quired actual  enby,  and  no  definite  time 
wlthiu  which  it  should  be  done,  tbe  statute 
only  saying  It  Ahall  be  done  wltboot  delay. 


The  actual  entiar  iQoa  a  Jnstictfs  do(tet  of  a 
Judgment  aftw  its  rendlttcm  or  confession 
is  a  ministerial  act  "After  a  JnaUoe  lias 
rendwed  and  publicly  annoonoed  liia  Judv- 
ment  in  an  action  at  the  close  of  the  trial, 
the  entry  tiiweof  upon  tin  Justice's  doAet 
Is  pur^  ministerial,  and  not  JudidaL" 
Packet  OOb  t.  BeUvUle,  6B  W.  Va.  SOO,  47 
S.  XL  801.  And  it  is  also  held  in  that  case 
that,  altbon^  the  statute  requires  a  Judg* 
ment  of  a  Justice  to  be  entered  within  24 
hours  after  trial  (Sundays  excq)te^,  stUU 
when  a  Judgmoit  Is  rendered  within  such 
time,  but  entered  att»  the  thne  thus  directed. 
It  Is  not  void.  And  It  Is  also  said  In  that 
case:  **Wbere  a  Judgmnt  In  an  action 
tried  b^bve  a  Justice  Is  rendered  and  pub- 
licly annomiced  the  Justice  on  the  day  and 
at  the  dese  of  the  trial,  although  the  clerical 
work  of  mterlng  the  Judgment  upon  bis 
d04&et  Is  not  performed  until  a  few  days 
thereafter,  the  stetnte  Is  substentially  com- 
piled with."  But,  If  McClaIn  v.  Davis,  supra, 
does  apply  to  the  case  In  hand.  It  Is  effectu- 
ally overruled  by  Packet  Co.  v.  Bellvllle, 
snpra. 

The  bank  being  entitied  to  bring  separate 
actions  upon  tbe  three  notes.  It  certelnly 
Is  no  ground  of  complaint  that  two  of  these 
were  assigned  for  the  purpose  of  ^rlng  tbe 
Justice  Jurisdiction,  because  the  Justice  liad 
Jurisdiction  before  such  assignment 

It  Is  said  that  the  cashier  had  no  auUioritr 
to  make  the  assignments.  Whether  so  or 
not,  we  will  not  say.  It  suffices  to  say  that 
this  question  cannot  be  raised  here.  If  It 
could  have  been  raised  at  all.  It  should  liave 
been  done  before  the  Justice. 

Olie  decree  ot  the  circuit  conrt  Is  revnsed, 
and  the  cause  ronanded. 


HABDMAN  v.  OABOT. 

(Supreme  Ooort  of  Appeala  of  W«st  Vlnbita. 

Nov.  2t,  1006.) 

1.  HioHw ATS  —  Public  Use  — Pm  Ijm— > 
Additional  Bubdeh. 

A  pipe  Ihie,  laid  In  a  public  rural  highway, 
under  proper  aatborlty,  and  used  for  snivlyiiic 
the  public  with  ■  natural  gas  for  heating  and 
Illuminating  purposes,  though  Imposing  an  ad- 
ditional public  service  upon  the  road,  la  not  a 
use  In  excess  of  tbe  right  of  the  paUIe  la 
such  road,  and  does  not  impose  an  additional 
burden  upon  the  estate  In  fee  In  the  land. 

2.  Sahs. 

In  respect  to  the  rlffhts  of  the  public  In 
highways,  held  under  valid  dedications  and  ac- 
ceptances, and  the  power  of  tiie  Lsgialatnie 
over  the  same,  there  Is  no  distinction  In  this 
state  between  the  streets  of  Incorpmttsd  dtles 
and  towns  and  country  roads. 

3.  Saub— CoNSBirr  or  AunioBiTm. 

Certain  rights  of  use  In  public  htghwaTS, 
owing  to  their  peculiar  nature,  are  dependent 
up<Mi  the  will  ox  the  authorities  having  control 
of  the  streets  and  roads,  and  can  be  ezerdsed 
only  with  their  ccmsent  and  under  such  mtric- 
tioQS  as  th^,  in  the  exercise  of  tiieir  dlacretion, 
may  see  fit  to  Impose.  Amons  these  the  right 
to  convey  natural  gas,  for  public  use.  along  a 
highway  by  means  (hC  pipes*  laid  under  the 
surface,  Is  Included. 
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4.  Sahb—Cu  bt  Natubu.  Pnson. 

pprmiasioD  to  to  uM  a  public  road  maj  be 
rranted,  hy  a  ooonty  court,  to  a  nataral  per- 
■oo. 

6.  Gab— RiOHTS  or  Gai  Gompaiit  in  Him- 

WAY  —  PXFS  lOKtM  —  EHJOiniHO   JJWM  — 

EviDBKCK. 

In  a  lait  to  enjoin  the  oaa  of  a  public  road, 
ander  permission  therefor,  (ranted  by  a  county 
court,  (or  the  purpoae  of  conTeying  nataral  ni 
alonir  the  ume  by  means  of  pipes  laid  onder 
the  surface  thereof,  (or  public  consumption,  as 
a  means  of  producing  heat  and  light,  on  the 
groond  that  the  pipes  are  not  maintained,  and 
Uie  gas  conTcyed  by  means  o(  tlwin,  tot  tncb 

Jiarpose,  th«  plaintiff  must  allege  and  wove  the 
act;  wherefore  the  defendant  may  Introduce 
evidence  to  prore  that  the  pipes  are  so  main- 
tained and  the  gas  so  conveyed,  in  resistance 
of  the  effect  of  the  plalntitrs  evidence,  under 
his  denial  o(  the  aUegatlon  of  the  bill. 

e.  EOTJITT— BVIDENOT— BtJBDKN    OF  PBOOF. 

In  assailin|[  a  prima  facie  right  or  title, 
by  a  bill  In  equity,  uie  plaintiff  must  aver  and 
prove  (acts  suffident  to  overcome  It  Ordi- 
narily, be  cannot  otherwise  put  the  defendant 
to  the  proof  of  a  perfect,  indefeasible  title  or 
right. 

(Syllabu  by  the  Court) 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty. 

Bill  by  MarcelluB  Hardman  against  God- 
frey Lb  Cabot  Decree  for  defendant  and 
plaintiff  appeal!.  Affirmed. 

Matbews  &  Ben  and  Walter  Pendleton,  for 
i^iellant  Tan  Winkle  Ac  Ambler,  for  aj^ 
pel  lee. 

POFFENBABOOR,  J.  Marcellos  HaKt 
man  feels  aggrieved  by  the  action  Of  the 
judge  of  the  drcnlt  court  of  Calhonn  cornnty. 
la  dissolving;  In  vacation,  an  Injunction, 
Which  he  had  obtained,  InhlMtlnc  and  re- 
straining Godfrey  L.  Cabot  from  locating, 
nialwftilnlng,  and  operating  a  gas  pipe  line 
In  a  pnbllc  road,  nmnlng  throogta  the  lands 
of  said  Hardman,  under  permlaslan  for  ocea- 
patkm  thereof;  granted  by  ttw  conntr  wart 
of  aald  Goonly,  which  pipe  line  was  reqnlrad, 
iQT  said  ordM  of  permlsilMi.  to  be  placed  vo- 
der the  snrface  of  the  voad  at  leut  two  feet 

Certain  otmelnsknia  to  which  we  have  come, 
and  which  seon  to  be  accordant  with  those 
of  tbe  trial  court  render  it  imnaceesary  to 
discuss  a  nnmber  of  questions,  concerning 
which  elaborate  argnmaits  are  found  In  the 
briefs.  This  will  be  apparent  to  ooonsei  from 
the  fttllowlng  statement  of  principles  and  ctm- 
dnirions:  Assnming  tor  the  present  that  the 
use  to  which  the  road  Is  sabjected,  In  tbe 
OEercise  of  tbe  iwlTllege  so  granted,  is  with* 
In  the  purpose  fttr  wblcb  tbe  road  was  dedi- 
cated to  the  pabllc;  and  aec^ited  by  Its  au- 
tboriUes,  and  does  not  constitute  an  addi- 
tional senrltnde  upon  tiw  land,  the  title  to 
which  Is  In  the  plalntUt,  subject  to  a  rl^t 
of  use  in  t3ie  pnbllc  toe  highway  purposes,  the 
Important  question  arises  whether  such  i>er- 
mdsslon  can  be  granted  by  a  county  court  to 
a  private  Indlvldnal,  fbr  tbe  purpose  of  tio- 
abling  falm,  by  means  thereof,  to  subserve  tbe 
public  interest,  by  supplying  tbe  Inbabltanta 
of  ttae  community  wll^  natural  gas  for  tlw 


purposes  of  beat  and  UlninliiatloiL  Bipisss 
autiiorlty  for  granttaig  soeh  pwmlts  to  tncw^ 
porated  companies,  organised  for  tbe  pur- 
pose of  transporting  patn^anm  oil  and  nat- 
ural gas,  is  conferred  iqwa  county  courts  1^ 
section  24  of  ehaptw  62  of  th»  Code  1809 
[Code  1906,  I  8229].  It  Is  eamesUy  Insisted 
by  counsel  for  the  appellee  that  the  aotbor- 
1^  ocmferred  by  that  section  Is  bvoad  mough 
to  enable  such  tribunal  to  grant  like  pomits 
or  prlvUsges  to  private  individuals,  end  Low* 
ther  V.  BrldfMnan.  S7  W.  Ya.  806,  SO  S.  ID. 
410f  is  dtsd  as  anOunty  for  tbe  prc^Maltlfm. 
Bid  It  was  carefully  noted  in  tlut  case  that 
tbe  act  <tf  tbe  Legislature  authorizing  tbe  oc- 
cupation of  public  roads  by  telephone  am- 
panles^  witti  the  consent  of  county  courts, 
was  not  amendatory  ot  taxj  chapter  of  the 
Code  relating  to  corporations,  wherefore  this 
court  was  able  to  place  a  liberal  onutractlon 
upon  the  word  "conqMuiies,"  used  In  Ibe  act 
It  may  well  be  doubted  whether  chapter  118, 
p.  8S7,  of  the  acts  of  1801,  adding  a  new  sec- 
tion to  chapter  BS  of  tbe  Code  of  1880  [Oode 
lOOa  H  2207-2229],  relating  to  oocimraUonB 
genmUy,  tells  wlttln  the  line  ot  that  process 
<a  reasoidng.  But  this  is  not  conclusive. 
While  we  may  not  be  able  to  say  the  word 
•^craupanles,"  as  used  In  sectliMi  2i,e.S2,  Code 
1809  [Code  1806.  |  0861,  Indndea  copaitnerw 
ships  or  Individuals,  the  spirit  of  that  and 
other  statutes  may  sustain  the  action  of  the 
comity  court 

It  Is  far  less  important  for  us  to  know,  and 
for  the  Legislature  to  declare,  what  persons 
may  make  a  certain  use  of  a  hli^ay,  than 
what  may  be  lawfully  done  In  It  All  per- 
sons, both  natural  and  artificial,  are  entitled 
to  use  pnbllc  hl^wajre,  and  have  equal  rl^ts 
in  reqiept  to  than;  but  there  Is  a  Ihnltatlon 
upon  all  as  to  the  manner  In  which  they  may 
use  them.  Some  of  the  uses,  that  courts  have 
deemed  to  be  within  tb»  grant  of  tbe  land  for 
hlgliway  purposes,  are  mu±  In  character  as 
cannot  be  oorclsed,  with  safety  to  tbe  public, 
or  without  woiklng  prejudice  to  persona  us- 
ing the  way  In  the  ordinary  modes,  In  tbe  ab- 
s«ice  of  r^pulatlon.  To  the  end  that  propn 
rules  and  regulatlone  may  be  eetabUabed  In 
every  such  case,  persons  desiring  to  exwdse 
stub  powen  must  obtain  permlssiaD  to  do  so, 
and  the  permission  la  granted  upon  terms  and 
ocmdltlons  Intended  to  prevent  the  use  pet- 
mltted  from  rmdertng  the  highway  unsafe 
to  other  perstms  or  ptuduclng  an  unresstm- 
able  restraint  upon  their  privileges.  To  this 
class  belong  railways,  telegraph  and  tele- 
phone lines,  sewers,  and  water  and  gas  pipes. 
The  L^lslatnre,  In  expressly  authorizing  the 
use  of  highways,  under  permlBslra  of  the 
county  courts,  bf  cortracatlons  engaged  In  the 
service  of  the  public,  for  the  k>catlon  and 
operation  of  their  gas  pipes,  has  declared 
that  such  use  Is  i»oper.  Who  may  have  It  Is 
a  matter  of  no  coneequenoe^  In  so  far  aa  It 
affects  the  roao,  but  of  Immwiee  Impmtance 
M  regards  tbe  public.  We  are  not  to  lny>uto 
to  tiie  Legislature  an  Intoitlwi  to  allow  oor- 
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poratlons  greater  righta  In  public  highways 
than  natural  persons.  That  private  peraona 
may  engage  In  public  service,  such  as  la  usual- 
ly carried  on  by  cwporatlona,  has  been  de- 
clared by  this  court  Ixiwther  v.  Brldgeman, 
57  W.  Va.  306,  GO  S.  E.  410;  Gas  Co.  v.  Lowe 
&  Bntler,  52  W.  Ta.  602, 44  8.  B.  410;  Wataon 
V.  Railway  Oa.  4Q  W.  Ya.  528.  30  S.  B.  193. 
The  Legislature  has  expressly  so  declared 
also  In  section  1,  c.  44^  p.  100^  ot  the  Acts  of 
1881,  as  to  the  transportation  of  petroleum 
oil. 

^niat  railroads,  whether  operated  by  steam 
or  other  motive  power,  and  tel^aph  and 
telephone  lines,  do  not  Impose  additional  serv- 
itudes, when  located  In  highways,  be  they 
streets  or  country  roads,  is  abundantly 
settled  by  the  decisions  of  this  court  Wat- 
son V.  Railway  Co.,  49  W.  Va.  528,  39  S.  EL 
193;  Lowtber  v.  Brldgeman,  57  W.  Ya.  806, 
50  S.  B.  410;  Arbenz  v.  Railroad  Co.,  68  W. 
Va.  1, 10  8.  B.  14,  6  li.  R.  A.  371;  Spencer  v. 
Railroad  Co.,  28  W.  Ya.  406;  HcBldown^  v. 
Unrtfaer,  49  W.  Va.  34S,  38  S.  B.  644.  To 
bold  the  contrary,  as  regards  pipe  lines  for 
conveying  gas,  water  and  other  sui^lles, 
would  be  most  disastrous  to  cities,  town^ 
and  counties  of  this  state.  In  which  hundreds, 
possibly  thousands,  of  mllee  of  such  pipes 
have  been  laid  In  the  highways,  without  any 
thought  on  the  part  of  the  fee  owner  of  any 
right  In  him  to  prevKit  it,  until  payment  of 
compensation  should  be  made  In  the  states  of 
Indiana,  Pennsylvania,  iln&  some  others,  such 
use  of  a  highway  Is  r^arded  and  treated  as 
sabjecting  tbe  land  to  an  additional  servitude, 
but  there  is  a  great  deal  of  high  authority 
to  the  contrary,  besides  a  lade  of  forcefnlness 
In  tilie  reasonli^  upon  wbldi  the  decistons, 
declaring  the  doctrine,  are  based.  In  Bishop  t. 
North  Adams  Fire  District  167  Mass.  864, 46  N. 
B.  926,  tbe  court  held  that  the  public  author- 
ities might  lay  water  pipes  In  a  pnUIc  highway 
without  the  paymat  of  any  compoisation  to 
an  abutting  landowner,  althoui^  the  high- 
way, of  which  he  owned  the  fee,  was  thec^y 
subjected  to  an  addltkmal  public  nsew  This 
decision  was  based  upon  tbe  doctrine  announ- 
ced In  Attorney  Goieral  v.  Metropolitan  Rail- 
road, 125  Mass.  516.  28  Am.  R^  264,  and 
Pierce  v.  Drew,  186  Mass.  71^  49  Am.  Rep.  7. 
In  the  latter  of  these  two  cases,  which  in- 
volved the  right  to  compensation  for  a  sup- 
posed additional  servitude,  resulting  from 
tbe  location  of  a  telegraph  line  In  a  public 
highway,  the  court  said,  at  page  81  of  136 
Mass.  (49  Am.  Rep.  7):  "When  the  land  was 
taken  for  a  highway,  that  which  was  taken 
was  not  merely  the  privilege  of  traveling 
over  It  In  the  then-known  vehicles,  or  of 
using  it  In  the  then-known  method,  for  either 
the  conveyance  of  property  or  transmission 
of  Intelligence.  Altfaongta  tbe  lunree  railroad 
was  deemed  a  new  Invration,  It  was  held 
that  a  portion  of  the  road  might  be  set  aside 
for  It  and  the  rights  of  other  travelera,  to 
Kane  extent  limited  by  those  coadltlons  neo- 
essary  for  its  use.   •  •  •  The  discovery 


of  the  telegraph  dev^oped  a  new  and  valu- 
able mode  of  coram unicatlng  intelligexkca" 
In  another  part  of  the  opinion  It  said:  "It 
has  never  been  doubted  that  by  authority 
of  the  Leglslatore,  highways  might  be  used 
for  gas  or  water  pipes,  Intended  for  the  con- 
venience of  the  citizens,  although  the  gas  or 
water  was  conducted  thereunder  by  com- 
panies formed  for  the  purpose;  or  for  sew- 
ers, whose  object  was  not  merely  the  Inci- 
dental one  of  cleaning  the  streets,  but  also 
the  drainage  of  private  estates,  the  rights  at 
which  to  enter  therein  were  subject  to  pub- 
lic regulation.  •  •  *  Nor  can  we  p«:celve 
that  these  are  to  be  treated  as  Inddental  uses, 
as  suggested  by  the  plaintiff,  because  the 
pipes  are  conducted  under  the  surface  of  the 
traveled  way,  rather  than  above  it  The 
right  of  the  owner  of  the  fee  must  be  the 
same  la  either  case,  and  the  use  ot  the  land 
und«:  the  way  for  gas  pipes  or  sewers  would 
effectually  prevent  his  ovni  use  of  It  £m-  cel- 
larage or  sewer  purposes."  The  theory  of  In- 
cidental use,  thus  repudiated,  was  that  pipes 
could  be  used  only  for  the  purposes  of  the 
highway,  such  as  supplying  it  with  light  and 
water  and  draining  It  Tbe  court  held  the 
additional  public  use  was  not  an  addltlcmal 
burdra  upon  the  land.  See  Watson  v.  Ball- 
way  Co.,  49  W.  Ya.  528,  39  S.  B.  193,  for  ap- 
proval ot  some  of  the  principles  declared  in 
said  case.  Tbe  Indiana,  Pennsylvania,  and 
other  decisions,  denying  the  power  of  the 
Legislature  to  authorize  such  use  of  rural 
highways,  make  a  distinction  betweoi  such 
highways  and  streets  of  cities  and  towns. 
This  court  recognizes  no  sucb  distinction. 
Lowtber  v.  Brld^nan.  dted.  Some  of  them 
assign  as  a  reason  for  the  additional  servi- 
tude doctrine  that  such  an  occupation  of  the 
land  would  ripen  Into  title  by  lapse  of  time. 
As  it  is  undo:  permission,  not  title  or  claim 
of  title,  it  Is  difficult  to  see  how  It  could  be 
adverse.  In  the  case  ot  streets,  tbe  exercise 
of  such  right  is  uniTersally  recognized,  and 
held  not  to  impose  any  additional  burden. 
BlUott  Roads  &  Streets.  |  405. 

That  the  surface,  the  use  of  which  is  grant- 
ed for  highway  purposes,  includes  more  than 
the  visible  part  of  the  land  has  been  often 
declared  by  the  courts,  and  Is  affirmed  by 
constant  oqwrlence.  Excavations,  Alls,  and 
the  laying  ot  deep  foundatlcms  for  bridges 
are  necessary.  Danforth,  J.,  said,  In  Story 
V.  Railway  Co.,  90  N.  T.  122,  101,  48  Am. 
Rep.  146«  "1^  piAlic  purposes  of  a  street 
requires  of  the  soil  the  surface  tmly.  Very 
ancient  usage  permits  the  Introduction  under 
it  of  sewers  and  water  pipes,  and  iVKm  It 
of  posts  for  lamps."  In  doverdale  t.  Gban- 
too,  L.  B.  4  Q.  a  DlT.  lOi,  XjOTd  JustlCS 
Bramwell  said :  **  'Street*  CMttprdMnds  what 
we  may  call  tbe  surface;  that  Is  to  say, 
not  a  surface  bit  of  no  reasonable  thidmesa, 
but  a  surface  of  such  thickness  as  tbe  local 
board  may  reaulre  for  the  purpose  of  dcrtng 
to  the  street  that  which  Is  necessary  for  it 
as  a  streot,  and  also  of  doing  those  flilnga 
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which  are  commonly  done  In  or  under  the 
streeta.**  Whftt  has  jut  heen  said.  It  must 
he  ohsored,  KBsnmes  that  the  gnmtee  of 
this  pormlflslon  will  nn  the  pipe  line  In 
the  soTlce  of  the  public.  Upon  the  erldenoe 
addncedt  the  drcolt  court  has  necessarily 
found  that  tacb  Is  the  Intention,  and  the 
erldotce  seems  to  am^  Justify  flie  flndb^ 
The  defendant  testlfles  that  be  has  80  miles 
or  more  of  gas  mains,  of  whldi  this  pipe 
will  form  a  par^  used  in  distributing  natural 
gas,  and  tbat  be  Is  supplying  a  number  of 
private  customers.  It  seons  not  to  be  oon- 
tested  tbat  be  Is  supplying  the  people  of  the 
town  of  BrooksvlUe  and  Tldnlty,  and  he  says, 
If  be  Is  unable  to  lay  the  large  Ibie,  In  cou- 
troTer^,  he  will  be  obliged  to  obtain  gas 
tnm  some  place  other  than  his  Leaf  Bank 
field,  In  order  to  give  his  customers  down 
the  ilTer  an  adequate  sapp'iy*  and  further 
that  some  of  bis  customws  In  that  section  are 
complaining  of  the  lack  of  an  adequate  sup- 
ply. Lack  of  capacity  to  give  his  customers 
an  adequate  supply  of  gas  by  means  of  the 
6^  Inch  pipe,  which  Is  already  laid  over 
the  plaintiff's  land  at  some  distance  from  the 
public  road,  seems  clearly  to  be  the  cause 
of  his  effort  to  put  In  the  10-inch  pipe  on  the 
road.  His  testimony  is  not  as  full  and 
definite  as  It  might  be,  but  we  think  It  suffi- 
ciently discloses  the  public  nature  of  the 
business  In  which  he  Is  engaged  and  the 
necessity  of  the  use  of  the  road,  to  oiable 
him  to  successfully  prosecute  It 

His  right  of  occupation  of  the  road  for 
the  purpose  and  in  the  manner  af  OKsald  Is 
denied  in  the  argument,  on  the  ground  tbat 
no  notice  of  his  application  to  the  county 
court,  for  the  privilege  or  franchise,  was 
given  In  the  manner  prescribed  by  the  stat- 
ute, but  the  bill  does  not  charge  failure  to 
give  such  notice.  As  will  be  shown  herein, 
the  plaintiff  is  bonnd  to  show  that  the  de- 
fendant's occupation  of  the  road  is  wrongful, 
in  order  to  sustain  the  injunction,  and,  under 
well-settled  principles  and  rules  of  equity 
practice,  he  must  allege  whatever  It  Is  neces- 
sary to  prove  But,  aside  from  this,  such 
notice  would  only  have  given  blm  an  oppor* 
tunlty  to  be  heard  before  the  granting  of  the 
privilege,  and  he  has  had  the  equivalent 
of  ^at  in  the  hearing  given  him  upon  his 
motion,  after  the  permit  had  been  given,  to 
revoke  tbe  same,  upon  which  hearing  the 
court  modified  its  order  and  curtailed  the 
privilege  to  such  an  extent  as  It  thought  any- 
body was  entitled  to  have  It  restricted,  by 
requiring  the  defendant  to  put  his  pipe  2 
feet  under  the  ground.  Instead  of  18  inches, 
as  prescribed  In  the  first  order.  The  stat- 
ute^ requiring  notice  of  such  applications,  does 
not  confer  any  Judicial  powers  upon  the 
tribunals  to  whltdi  th^  apply,  nor  vest  In 
any  dtlsen  Ihe  rtj^t  to  prevent  or  control 
cctkm,  otherwise  than  to  the  ext^t  of  being 
heard  In  opporithm,  by  remonstrance  or  oth- 
erwise.   City  of  Benwood  v.  Railway  Ga, 


68  W.  Ta.  46B,  44  S.  B.  371.  However,  we 
do  not  dedde  that  he  Is  precluded,  1^  the 
healing  <ni  his  motion  to  revoke,  from  having 
such  relief,  if  any,  as  he  Is  entitled  to  by 
reascm  of  the  granUng  of  the  permit,  without 
notice  having  been  given,  if  it  was  so  granted. 
This  matter  is  not  in  the  case.  Since,  in 
using  the  road  as  aforesaid,  by  pmilsslon 
of  the  county  court,  the  defendant  has  not 
takeo,  and  Is  not  attempting  to  take,  any  of 
the  land  of  the  plalnUff,  It  Is  quite  clear 
that  snne  of  the  prhidples  enunciated  In 
Lowe  &  Butler  v.  Qas  Co.  and  other  condon- 
natlwi  suits  are  not  applicable,  and  much 
of  the  argumrait  in  the  briefs  of  counsel  for 
the  ai^ieUant  need  not,  th^fore,  be  re- 
qxmded  to.  Whether  bis  prop^ty  has  been 
or  will  be,  injured  by  a  rightful  occupa- 
tion of  the  road  Is  an  entirely  dUfer^t  mat- 
ter. For  that  he  Is  not  entitled  to  an  In- 
junction, as  has  been  emphatically  asserted 
by  a  number  of  decisions  of  this  court,  unless 
the  injury  is  so  great  as  to  amount  to  a  vir- 
tual taking  of  the  property.  Watson  v.  Rail- 
road Co.,  49  W.  Va.  628,  89  8.  B.  1»8;  Mc- 
Eldowney  v.  Lowther,  49  W.  Va.  848,  88  8.  B. 
644;  Taylor  v.  Railroad  Co..  88  W.  Ta.  89, 
10  S.  B.  29;  Arbenz  v.  Railroad  Co.,  S3 
W.  Va.  1, 10  8.  B.  14,  5  L.  R.  A.  871 ;  Spencer 
V.  Railroad  Co.,  28  W.  Va.  406;  Mason  v. 
Bridge  Ca,  17  W.  Va.  896.  By  these  deci- 
sions be  is  limited  to  his  actloa  at  law  for 
compensation  in  damages. 

In  bis  answer  Cabot  did  not  avw  that  his 
use  of  the  road  was  permitted  for  a  public 
purpose.  On  the  motion  to  dissolve,  be  ten- 
dered, and  was  permitted  to  file,  over  the 
objection  of  the  plaintiff,  an  amended  an- 
swer, setting  up  this  fact  Before  doing  so, 
be  bad  takoi  depositions  to  prove  it  On 
objection  to  tin  reading  of  the  desKWltlons 
for  that  reason,  the  court  gave  leave  to  re- 
take them.  Thereupon  the  parties  filed  a 
stipulation  by  which  the  plaintiff  waived 
the  right  to  require  the  depositions  to  he 
retakoi  and  consented  to  the  reading  thereof. 
It  is  here  assigned  as  error,  that  the  court 
considered  this  evidoice  and  founded  Its  de- 
cree thereon,  because  the  obJectlMi  to  the 
filing  of  the  amended  answer  has  not  been 
waived,  and  Is  Insisted  upon,  and.  without 
said  amended  answer,  there  Is  no  allegation 
of  the  fact  which  the  testimony  proves.  Well- 
settled  prindplcs  deny  the  right  to  file  the 
amended  answer,  upon  the  facts  disclosed 
by  the  affidavits,  tendered  with  It  But  the 
evidence  Is  admissible  without  any  affirma- 
tive allegation  of  the  fact  The  defmdant's 
occnpatlon  and  use  of  the  road.  Is  not  the 
occupation  and  the  use  of  the  plalntHTs  land, 
for  it  Is  covered  by  the  grant  out  of  said 
land  to  the  public  of  the  right  of  use,  and 
the  permission  given  to  the  defendant,  con- 
fers upon  him  no  right  In  excess  of  that 
which  the  public  has  in  reepect  to  the  laud. 
Hence,  In  order  to  sustain  his  Injunction 
It  Is  Incumbent  vpon  the  plaintiff  to  show 
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that  In  granting  to  tbe  defendant  the  prtrl* 
lege  wbt(A  he  bad,  tbe  county  conrt,  In  some 
way,  exceeded  Its  authority.  This  might 
hare  been  done  by  alleging  and  proving  that 
the  purpose  for  which  the  privilege  was 
granted,  and  tbe  use  to  which  the  road  wad 
thereby  subjected,  were  not  public  In  their 
nature,  or  possibly,  but  we  do  not  so  de- 
cide, by  failure  to  give  tbe  notice  of  the  appli- 
cation. In  this  ruling  we  apply  nothing 
more  than  elanentary  rules  of  pleading  and 
practice.  Tbe  defendant  has  tbe  prima  facie 
right  Any  one  who  seeks  to  deprive  him 
of  that  must  overcome  it  with  proof,  and 
must  lay  a  basis  for  bis  proof  in  bis  plead- 
ings. Tbe  occnpant  of  land  Is  not  compelled 
to  make  a  disclosure  of  his  title  merely  be- 
cause somebody  challenges  his  rig^t  to  It 
He  who  seeks  to  set  aside  a  deed,  on  the 
groond  of  fraud  or  a  defect  of  any  kind, 
be  It  apparent  upon  tbe  face  of  or  found 
In  some  matter  dehors  the  Instnunent  and 
to  be  established  by  proof  aliunde,  must  al- 
lege that  defect  as  well  as  prove  it  In  or- 
der to  Invalidate,  or  obtain  relief  against 
tbe  deed.  That  the  defendant  has  the  prima 
facie  right  Is  apparent  and  not  disputed. 
The  road  Is  a  public  one,  having  been  un- 
der tbe  control  of  public  authorities  and 
used  by  the  public  for  half  a  century  or 
more,  and  the  county  court  granted  a  privi- 
ly In  it  which  It  had  a  right  to  grant  for 
aught  that  has  been  shown  by  tbe  plaintiff. 
"Blvery  averment  necessary  to  entitle  a  plain- 
tiff to  be  CTtertalned  in  a  court  of  equity 
must  be  contained  in  the  bill."  Vanblbbei 
V.  BeimOi  8  W.  Ya.  168;  Elb  v.  Martin,  6 
Lelgb  (Va.)  141 ;  Parker  v.  Carter,  4  Munf. 
(Va.)  278,  6  Am.  Dec.  613.  And  the  plain- 
tiff must  assert  bis  claim  with  r«isonable  cer- 
tainty. Zell  Guano  Co.  r.  Heatherly.  88  W. 
Ya.  409,  18  S.  B.  611. 

Seeing  no  error  la  the  order  complained  of, 
we  affirm  It. 


HARBT  V.  SOUTHERN  RX.  CO. 

(Bnpreme  Court  of  South  C^IIna.  Oct  25, 
1906.) 

1.  CaEBIBBB— OOWTBAOT  OF  ShIFUXIIT— LllCIT- 

IffO  LlABIUTT. 

Where  a  shipper  enters  into  a  special  con- 
tract with  the  inmal  carrier  for  tnuuportatlon 
of  live  stock,  the  connecting  carrier  Is  en- 
titled to  tbe  benefit  of  the  limitlDir  value  dause, 
where  it  is  provided  in  the  contract  that  It 
shall  have  the  benefit  of  ludi  valuation. 

SEd.  Note.— For  cases  in  point  see  Cent  Die. 
.  9,  Carriers.  8  951.] 

2.  Sau— Tbahspobtation  of  Fbeioht. 

Frdght  mast  be  transported  with  all  rea- 
sonable diligence  where  no  time  for  delivery 
is  expressly  agreed  upon. 

IBd.  Note.— For  cases  in  point  see  Oent  XMg. 
WL  9^  Garrtoza,  H  890,  897.] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Sumter  County;  Watts,  Judge. 
Actl<m  !v  A.  D.  Hartv  against  ttie  South- 


ran  Railway  Company.  Judgment  for  plain- 
tiff,  and  defendant  appeals.  Reversed. 

E.  M.  Thomson,  for  appelant  Lee  A 
Holse,  for  respondeat 

JONES,  J.  The  Complaint  herein  alleged 
three  causes  of  action.  The  first  for  $7fiO, 
damages  to  a  car  load  of  horses  and  mules, 
26  In  number,  alleged  to  have  been  received 
by  defendant  as  a  common  carrier  and  in- 
surer at  Birmingham,  Ala.,  October  8,  1904, 
and  delivered  In  Sumter,  S.  C,  October  11, 
1904,  in  bad  condition,  scarred,  bruised,  and 
some  lamed;  one  mnle  having  died  from  In- 
Jiu-les  received.  Tbe  second  cause  of  action 
was  for  tbe  same  amount  of  damages  for  in- 
juries to  said  stock  as  the  result  of  defend- 
ant's alleged  negligence  in  handling  and 
transporting  said  animals.  And  tbe  third 
cause  of  action  was  for  the  statutory  p»ialty 
of  $S0,  for  failure  to  adjust  and  pay  the 
claim  filed  within  90  days.  Tbe  defend* 
ant  company  received  the  shipment  October 
8,  1904,  from  Kansas  City  ft  Memphis  Rail- 
road Company  at  Birmingham,  Ala.,  in  ap- 
parently good  condition,  but  delivered  the 
same  to  plaintiff  at  Sumter,  S.  C,  In  bad  con- 
dition. One  mnle  died,  from  injuries  receiv- 
ed, some  time  after  delivery  to  plaintiff, 
which  was  valued  in  tbe  testimony  at  from 
$165  to  $175.  In  giving  estimates  as  to  the 
damages,  witness  W.  B.  Boyle,  for  defendant 
stated  tbe  damages  to  be  from  $2&0  to  $300, 
exclusive  of  tbe  value  of  the  mule  which  died, 
while  the  witnesses  for  plaintiff  made  es- 
timates as  follows:  W.  8.  Graham,  $485; 
J.  P.  Booth,  $600  ;  0.  W.  Stansall,  $750 ;  ex- 
clusive of  tbe  dead  mole;  W.  B.  Blending. 
$600;  and  tbe  plaintiff  $1,000,  Including  the 
animal  which  died.  The  jury  rendered  a  ver- 
dict for  plaintiff  for  $600,  and  defendant  ap- 
peals from  tbe  judgment  thereon  upon  three 
exceptions  to  the  charge  to  tbe  jury. 

1.  Tbe  first  and  second  exceptions  to  the 
charge  raise  tbe  question  whether  In  this 
case  tne  defendant  as  connecting  carrier  Is 
entitled  to  the  benefits  of  tbe  limited  valua- 
tion clause  in  the  special  contract  made  by 
tbe  shipper  with  the  Initial  carrier.  The  tes- 
timony was  to  tbe  effect  that  Charles  W. 
Stansall,  as  agent  for  plaintiff,  bought  stock 
from  the  Erwln  Piper  Horse  ft  Mnle  Com- 
pany at  Ft  Scott  Kan.,  and  was  prearat 
when  ttaey  were  put  in  car  there  tor  shlpmwt 
by  the  St  Louis  &  San  Francisco  Railroad 
Company.  The  original  bill  of  lading  was  pro- 
duced by  plaintiff  and  Introduced  In  evidence 
by  defendant  without  objection.  It  was  aiga- 
ed  by  St  Louis  ft  San  Francisco  Railroad 
Company,  and  by  Erwln  Piper  Horse  ft  Mnle 
Company,  as  shipper.  The  shipment  was 
therein  referred  to  as  "consigned  to  A.  D. 
Harby  from  Ft  Scott  Kansas,  Station,  to 
Memphis,  TemiH  Station,  on  the  line  of  the 
company,  and  at  said  last-named  station  to 
deliver  tbe  same  to  a  carrier  whose  line 
may  form  a  part  of  the  route  to  Sumter, 
S.  C,  hereinafter  called  the  *place  of  desU- 
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nation.'  **  In  ccmslderation  of  a  special 
reduced  rate,  the  shipper  agreed  upon 
a  valuation  of  each  head  of  horses  and 
mules  at  $100  from  Ft  Scott  Kan.,  to  Mem- 
phis, Tenn.,  and  ITS  per  head  from  Memphis, 
'lenn.,  to  Sumter,  S.  C,  the  agreement  de- 
claring that  this  "valuation  la  named  "bj  me 
for  the  iHirpose  of  securing  a  reduced  rate  of 
freight  on  this  shipment,  and  I  agree  that  In 
case  of  loss  or  damage  to  the  same,  said  re- 
daction so  named  shall  be  concluslTe  should 
I  make  any  claim  for  such  loss  or  damage 
against  any  carrlv  orer  whose  line  tba  same 
may  pass." 

The  stipulation  to  which  special  attentloD 
is  directed  is  as  follows: 

"(8)  It  Is  mutnally  agreed  that  if  the  des- 
tination of  the  aforesaid  cam  be  on  the  line 
of  the  St  Louis  &  San  Francisco  Railroad 
Company,  then  the  St  Louis  &  San  Francisco 
Railroad  Company  agrees  to  deliver  same  to 
consignee  after  payment  of  charges  and  sur- 
render of  contract ;  but  If  the  destination  of 
such  cars  be  beyond  the  lines  of  the  St  Lonis 
&  San  Francisco  Railroad  Company,  then  the 
St  Louis  ft  San  Francisco  Railroad  Company 
agrees,  and  each  connecting  carrier  in  turn  it 
hereby  authorized  to  deliver  said  cars  to  con- 
necting carrier  (or  transportation  under  the 
terms,  stipulations,  limitations  and  agree- 
ments in  respect  of  such  further  transporta- 
tion as  may  be  agreed  upon  between  the  ship- 
per and  such  connecting  carrier  or  carriers: 
Prorlded,  that  If  no  other  such  contract  be 
required  or  executed  to  cover  the  movement 
of  the  shipment  over  the  line  of  any  carrier 
In  the  route,  then  such  carrier  shall  have 
the  benefit  of  all  the  itlpnlations  and  condi- 
tions of  this  contract,  It  being  understood 
that  this  contract  is  thereby  adopted  by  the 
shipper  and  such  carrier  as  the  contract  pro- 
viding for  their  mutual  rights  and  obliga- 
tions, but  nevertheless,  each  carrier  In  the 
ronte  shall  be  liable  only  for  loss  or  damage 
occurring  on  Its  own  road." 

"(10)  It  Is  further  agreed  that  neither 
the  company  nor  any  carrier  over  whose  line 
this  stock  may  be  transported  shall  be  liable 
for  any  injury  to  said  stock  In  any  amount 
above  the  actual  damage  thereto,  nor  In  any 
amount  in  excess  of  the  value  thereof  as  stat- 
ed in  the  application  of  the  shipper,  which 
is  hereto  attached  and  made  a  part  thereof, 
and  In  case  of  total  loss  of  said  stock  or  any 
portion  thereof,  and  claim  therefor  Is  made 
by  the  shipper  against  the  company,  or  any 
connecting  carrier,  wherein  the  value  of  said 
stock  may  be  material,  the  valuation  named 
in  snid  application  shall  be  ccmclnsive  upon 
all  parties  hereto." 

There  was  no  evidence  of  any  other  con- 
tract of  shipment  between  the  shipper  and 
connecting  carriers. 

The  chai^  to  which  exception  Is  takai  is 
as  follows:  **I  charge  you  further,  as  mat- 
ter of  law,  that  if  this  stock  was  shipped  by 
some  one  else  to  Mr.  Harby  from  Ft.  Scott, 
Kan.,  and  if  be  made  a  contract  wherry  they 


were  relieved,  or  liability  was  limited,  tliat 
contract  was  only  good  over  that  road,  over 
the  initial  road,  and  not  good  over  this  road 
here.  They  have  not  sued  the  initial  road, 
but  they  have  sued  the  road  here.  The  de- 
fendant road  here  cannot  avail  itself  of  any 
contract  that  was  made  at  Kansas  with  a 
road  there  which  was  a  separate  and  distinct 
road  other  than  this  one  hera**  We  think 
this  charge  was  erroneous,  as  the  effect  was 
to  deprive  the  defendant  of  the  limited  valua- 
tion clause  In  the  special  contract  That  such 
a  contract  may  be  lawfully  made  Is  settled 
by  our  case  of  Johnstone  v.  Railroad  Co., 
S.  C.  50,  17  8.  E.  Sl%  approving  the  doctrine 
of  Hart  V.  Pennsylvania  R.  R.  Co.,  112  U.  S. 
331,  5  Sup.  Ct  151,  28  L.  Bd,  717. 

A  delivery  of  goods  to  the  carrier  by  tbe 
shipper  or  consignor  ordinarily  vests  title  in 
the  consignee.  The  consignor  Is  presumed  to 
have  authority  to  oiter  into  a  contract  of 
shipment  with  the  carrier,  and  the  real  own- 
er will  be  bound  any  just  and  reasonable 
stipulation  limiting  the  carrier's  liability  on 
the  contract  made  by  such  agent  4  Elliott  on 
Railroads,  1  1607.  This  Is  especially  so  If  the 
owner  and  consignee  accept  the  benefits  of 
the  special  contract  The  agreement  In  ques- 
tion puts  the  plaintiff,  as  consignee,  In  con- 
tract relation  wltb  the  initial  carrier,  and 
Imposed  upon  such  carrier  duties  with  respect 
to  the  shipment  which  the  plalntUf  could  en- 
force under  the  contract  but  subject  to  the 
reasonable  limitations  upon  such  liability 
therein  stipulated,  as  well  as  the  stlpniatlott^ 
with  reference  to  connecting  carriers.  With 
respect  to  the  effect  of  the  initial  carrier's 
contract  on  connecting  carriers.  In  4  Elliott 
on  Railroads,  |  1440,  the  rule  la  thus  stated: 
"If  a  connecting  railroad  company  Is  desig- 
nated In  the  Initial  carrier's  bill  of  lading, 
or  if  the  bin  provides  that  all  stipulations 
shall  Inure  to  the  benefit  of  all  the  carriers, 
then,  having  accepted  the  goods  thereunder 
without  any  separate  agreement  it  becomes 
virtually  a  party  to  the  contract,  bound  by 
the  undertakings  therein,  and  benefited  by 
the  limitations."  This  statement  of  the  law 
is  supported  by  the  authorities  cited,  some 
of  which  are:  Maghee  v.  Camden  &  Amboy 
R.  R.  Co.,  46  N.  T.  514,  0  Am.  Rep.  124;  Hal- 
Ilday  V.  St  Louis,  etc.,  Ry.  Co.,  74  Ma  169, 
41  Am.  R^.  809;  St  Louis.  Iron  Mountain 

6  Southern  Ry.  Co.  v.  Weakly,  50  Ark.  397. 
8  S.  W.  184,  7  Am.  St  Rep.  104 ;  Adams  fcx- 
press  Co.  V.  Harris  (Ind.  Sup.)  21  N.  B.  341, 

7  L.  R.  A.  214,  16  Am.  St  Rep.  315;  Centrat 
Railroad  &  Banking  Co.  v.  Bridger  (Oa.) 
20  S.  E.  340.  The  error  in  the  charge  was 
prejudicial  because  it  cannot  be  said  with  cer- 
tainty that  the  verdict  for  $000  does  not  in- 
clude $165  or  $176  for  the  value  of  the  animal 
which  died. 

2.  The  third  exception  alleges  error  In  in- 
structing the  jury  that.  If  defendant  received 
the  stock  at  Birmingham,  Ala.,  It  was  its  duty 
to  transport  than  "as  speedily  and  carefully 
as  posBlbt&"   It  is  contended  that  this  In^ 
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posed  upon  defendant  a  higher  duty  than  the 
law  requires,  and  that  it  waa  prejudicial  be- 
cause the  complaint  chained  Diligence  In 
handling  and  transporting  said  anlmaU  from 
Birmingham,  and  there  was  conflict  In  the 
testimony  as  to  the  time  osoally  required  for 
such  shipments.  The  contract  of  shipment 
provided  that  the  stock  waa  "not  to  be  trans- 
ported within  any  specified  tlme^  nor  dellrer- 
ed  at  any  particular  hour,  nor  In  season  for 
any  particular  market"  The  oozrect  rule  In 
such  cases  is  tba^  wboL  no  time  is  e^ressly 
agreed  iqxm,  the  goods  must  be  transported 
with  all  reasonable  diligence.  Nettles  t.  Rail- 
road Co.,  7  Rich.  Law.  190.  62  Am.  Dec.  409; 
6  Cyc.  412.  HoweTer,  considering  the  charge 
of  the  court  In  connection  with  the  quall:^- 
Ing  words  Immediate  fellowlnft  Imjwslng 
the  duty  of  "ordinary,  reasonable  care,**  we 
do  not  comlder  that  the  court  materlaliy  de- 
parted from  the  correct  rule,  as  stated. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new  trial. 


FLUDD  T.  EQUITABLE)  LIFE  ASSUR.  SO- 
CIBTI  OP  THE  UNITED  STATES. 

(Siqueme  Gonrt  of  South  Carolina.  Oct  25, 

lood.) 

1.  JUBT— RiOHT  TO  JUBT  TBIAI/— LeQAL  AWD 

Bquitablb  Issues. 

Civ.  Code  1902,  <  1826,  provides  that  life 
insuraoce  companies  may  institute  proceedlngi 
to  vacate  policfeg  procured  by  fraud^in  the  ap- 
plication. Held  that  In  an  action  on  a  policy 
where  the  right  to  cancel  for  fraudalent  mia- 
represeotatioiis  1b  set  op  in  the  answer,  de- 
fendant is  not  entitled,  because  of  such  stat- 
ute, to  have  the  issue  tried  in  equity. 

2.  AppbaXi—Retusal  of  Befbbencb. 

Refusal  of  court  in  an  equity  suit  to  grant 
reference  to  take  evidence  is  not  appealable. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  fi  711-716,  73S.] 

3.  iRBTIBAnCB— iNTEUPEaATS  HABTTS. 

A  man  is  not  of  intemperate  habits  within 
the  meaning  of  an  insurance  policy  because  he 
occasionally  uses  intoidcating  liquors  and  some- 
times to  excess. 

[Ed.  Note^For  cases  in  point  see  Gent  Dig. 
vol.  28,  Insurance,  I  676.] 

4.  APFBAi>-RaviBW— EzcBPnons  to  Ohabob, 

Exceptions  containlnit  only  extracts  from 
a  charge  will  not  be  reviewed  unless  they  con- 
tain only  a  single  prop(>sition,  the  mere  read- 
ing of  which  would  Indicate  the  point  on  whidi 
the  opinion  of  the  conrt  Is  sou^t 

6.  iNSTTBAItCB— FOBRITDBI  OT  POUOT  — ES- 
TOPPEL. 

Where  a  company  delivers  a  policy  as 
valid  and  the  agent  at  the  time  bad  knowledge 
of  facts  rendering  It  void  at  its  cation,  the 
company  Is  estopped  to  assert  snch  ground  of 

forfeiture. 

[Ed.  Note.— For  cases  in  point  see  Oent  Dig, 
vol.  28,  Insnranoe,  I  1028.] 

A]n>eal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  Aldrlch,  Judge. 

Action  by  Minnie  H.  Fludd  against  the 
Equitable  Life  Assurance  Society  of  the 
United  States.  Judgment  for  plaintiff.  De- 
fendant appeals.  AfQrmed. 


J.  K.  P.  Bryau,  for  appellant,  Glaze  & 
Herb^  and  Raysor  &  Summers,  tot  respmid- 
ent 

JONES,  J.  The  plalntltr,  as  a  beneficiary 
of  a  policy  of  insurance  issued  by  defendant 
company,  December  12,  1901,  for  92,000,  on 
the  life  of  her  husband,  John  A.  Fludd.  wbo 
died  April  11,  1902,  brought  this  action  oq 
April  10,  1903.  and  recovered  Judgmrait  for 
the  amount  of  the  policy  and  Interest  from 
which  defendant  appeals. 

1.  Appellant's  first  exception  alleges  error 
in  the  refusal  of  Judge  Aldrlch  to  grant  an 
order  referring  the  equitable  defense  coatalnr 
ed  in  paragraphs  6,  7.  8,  and  9  of  Uie  an- 
swer to  the  master  to  take  testimony  tliere- 
on  and  report  to  the  court  ft&d  the  second  ex- 
ception assigns  error  In  refusing  to  allow  the 
defendant  to  deposit  with  the  cleA  of  the 
conrt  the  sum  of  f  lOSJtS  as  a  continuing  ten- 
der In  this  cause  subject  to  the  final  decree 
of  the  court  of  said  equitable  Issues.  The 
paragraphs  of  the  answer  refoxed  to  are  as 
follows : 

"(B)  Further  anawerii^,  and  fbr  a  further 
defense  ttils  defendant  allies  that  In  the 
written  application  for  the  said  policy,  as  set 
forth  in  the  said  complaint  in  reply  to  the 
question,  'Has  a^Ucant  ever  been  Intem- 
pernte,'  the  said  J.  A.  Fludd  answoed,  *Ko.' 
and  warranted  the  said  answer  to  be  true, 
and  that  such  material  fact  so  tiiereby  agreed 
to  be  the  basis  of  the  said  Insurance  was  un- 
true. 

"(6)  The  defendant,  further  answttlng 
the  said  complaint  for  a  further  defeue,  al- 
that  the  said  J.  A.  Fludd  induced  the 
said  defoidants  as  insurers  to  mate  and 
subscribe  the  policy  attached  to  the  complaint 
and  become  insurers  aa  alleged  by  falsely  and 
fraudulently  representing  to  them  that  he 
had  not  been  Intemperate;  whereas,  he  had 
theretofore  been  repeatedly  Intemperate. 

"(7)  The  d^eudant  further  answering  ttw 
said  complaint  and  for  a  farther  defense^ 
alleges  that  the  said  J.  A.  Fludd  Induced  the 
said  defendant  as  Insurers,  to  make  and  sub- 
scribe the  policy  attached  to  the  complaint 
and  become  Insurers  as  alleged,  by  fiUsely 
and  fraudulently  representing  to  them.  In  a 
fact  material  to  the  rUk,  that  his  practice  as 
regards  the  use  of  spirits,  wines,  malt  liq- 
uors, or  other  alcoholic  llqum^  was  'reiy 
moderate;'  whereas,  his  practice  In  regard 
to  such  use  was  very  lunnodoitte,  and  caus- 
ing said  J.  A.  Fludd  to  be  turbulent  and 
violent  In  life,  q;>Ir1t  and  manner,  and  tiiat  the 
said  J.  A.  Fludd  was  shot  wounded,  and  kill- 
ed in  a  turbulent  rlolent  resistance  to  the 
officers  of  the  law,  caused  In  part  by  tiw  Im- 
mod«-ate  use  of  Intoxicating  llquon. 

"(8)  Furthtf  answerli^  the  said  complaint 
this  defendant  further  alleges  that  the  said 
J.  A.  Fludd  induced  tills  defendant  to  wab- 
scribe  the  said  policy  of  insurance  by  talsdy 
and  fraudulently  concealing  from  this  Hit- 
fendant  material  facts  concerning  bis  man- 
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ner  of  life  and  extrabazardoiu  risk  of  the 
same  for  Insurance.  In  tbat,  In  reply  to  the 
question,  'Do  you  know  of  any  circumstances 
connected  with  your  manner  of  life  wblch 
would  render  your  life  extrahazardous  for 
Insurance?*  said  J.  A.  Flodd  answered,  'No,' 
and  concealed  thereby  from  this  defendant 
that  he  had  been  living  a  violent,  Intemper^ 
nte,  turbulait  life,  and  had  frequently,  com- 
mitted assault  and  battery,  and  also  assault 
and  battery  with  intent  to  kill,  and  had  been 
convicted  therefor,  said  facts  being  material 
to  the  risks,  the  said  J.  A.  Fludd  being  klUed 
In  a  violent,  turbuloit  resistance  to  the  of- 
ficers of  the  law. 

"(9)  This  defendant  further  answering  the 
complaint  herein,  allies  that  upon  ascer- 
taining the  facts  set  forth  In  the  several  de- 
fenses aforesaid,  and  by  reason  thereof,  this 
def«idant  elected  to  rescind  said  contract  of 
insurance,  and  on  the  26th  day  of  July,  1903, 
duly  tendered  to  said  Minnie  M.  Flndd  the 
sum  of  $103.90,  together  with  $4.76  I^I  in- 
terest thereon  from  the  2d  day  of  December, 
1901,  being  the  total  amount  of  the  said 
sum  and  interest  received  by  this  defendant 
on  account  of  said  policy. 

"Wherefore,  defendant  prays  Judgm»it: 
(1)  lliat  the  said  complaint  be  dismissed 
with  costs.  (2)  That  the  said  policy  be  de- 
livered -ap  by  plaintiff  and  decreed  to  be 
canceled  by  the  conrt." 

Section  1826,  Civ.  Code  1902,  provides: 
"Life  insurance  companies  are  hereby  au- 
thorized to  institate  proceedings  to  vacate 
policies  on  the  ground  of  the  falsity  of  the 
representations  contained  in  the  application 
for  said  policy:  Provided,  the  same  be  com- 
menced within  two  years  from  the  date  of 
said  policy."  It  is  true,  the  Insurance  com- 
pany has  set  up  the  matter  of  cancelation 
within  two  years  from  the  date  of  the  pol- 
icy, but  it  is  by  answ^  to  an  action  on  the 
policy  after  the  death  of  the  insured.  If  the 
statute  has  any  application  when  the  right 
of  action  on  the  policy  has  accrued,  a  matter 
of  very  great  doubt,  it  was  certainly  not  in* 
tended  to  interfere  with  the  usual  procedure 
governing  after  action  is  begun  against  the 
company  on  the  policy.  The  action  being 
for  the  recovery  of  money  only.  It  Is  a  strict* 
ly  legal  action,  and  plaintiff  Is  entitled  to  a 
Mai  by  Jury  unless  waived  in  the  manner 
provided  by  law,  or  a  reference  by  consent, 
or  by  compulsion  In  the  discretion  of  the 
court  upon  grounds  stated  in  section  393  of 
the  Code  of  Civil  Procedure  of  1902. 

2.  The  fact  that  fraud  is  alleged  In  pro- 
curing the  instrument  sued  on  does  not  make 
an  issue  C(^lzable  only  in  equity,  as  such 
Issue  may  be  tried  in  the  legal  action.  Price 
V.  R.  R.  Co.,  88  S.  C.  201,  17  S.  B.  732;  Grif- 
fln  V.  E.  R  Co.,  66  S.  a  77,  44  S.  B.  662. 
All  the.  rights  which  the  insurance  company 
could  maintain  in  an  action  for  cancellation 
on  the  ground  of  false  representation  are 
available  as  a  defense  alleging  forfeiture  in 
a  suit  on  the  luBtnimait   It  was,  therefore, 


perfectly  proper  to  deny  tiie  equitable  relief 
sought,  inasmuch  as  defendant  had  a  com- 
plete and  adequate  remedy  at  law.  Alex- 
ander V.  Mulrhead.  2  Desaus.  162;  Phcenix 
Mutual  Life  Ins.  Go.  v.  Bailey,  13  Wall.  (U.  S.) 
616,  20  L.  Bd.  601;  24  Bncy.  law,  632;  6 
Oyc.  291.  Furthermore,  it  has  been  repeat- 
edly decided  tbat  a  refusal  to  grant  a  refer- 
ence to  take  testimony  in  a  strictly  equitable 
action  is  within  the  discretion  of  the  court 
and  not  appealable.  Assodation  v.  Berry, 
53  8.  C.  181,  81  S.  B.  58;  Gregory  v.  Perry, 
66  S.  O.  458,  46  S.  B.  4.  These  exertions 
must,  therefore,  be  overruled, 

3.  Appellant's  third  and  fourth  exertions 
assign  error  in  charging  the  Jury  "that  oc- 
casional use  of  Intoxicating  liquors  does  not 
render  a  man  Intemperate,  nor  will  an  ex- 
ceptional case  of  excess  justify  this  applica- 
tion to  him;  as  to  the  habits  of  John  A. 
Fludd,  the  insured,  the  occasional  use  of  in- 
toxicating liquors  does  not  render  the  in- 
sured a  man  of  intemperate  habits,  nor  would 
an  occasional  case  of  excess  so  render  him." 
The  exception  merely  quotes  the  language  of 
the  court,  and  states  that  it  was  error,  with- 
out specifying  wherein  It  was  erroneoua 
As  a  general  proposition,  the  charge  was 
correct  anij  in  accordance  with  the  rule 
stated  in  Drakeford  v.  Knights  of  Damon, 
61  S.  C.  344.  89  S.  B.  523,  and  it  Is  not 
claimed  in  the  exceptions  tliat  the  charge 
was  inapplicable  to  this  case. 

4.  Bxceptious  6  to  12,  inclusive,  quote  ex- 
tracts from  the  charge  and  assign  general 
error  without  any  speciflcatl<His  whatever. 
This  court,  as  a  rule,  declines  to  consider 
such  exceptions,  unless  the  quoted  charge 
contains  a  single  proposition,  a  mwe  reading 
of  which  would  definitely  indicate  the  point 
iqron  which  the  opinion  of  th'^  court  is  sought. 
Norris  V.  Cllnkscales,  59  3.  C  245,  37  8.  B. 
821.  The  character  of  these  exceptions  will 
be  sufficiently  shown  by  the  following. 
Fifth  exception:  "The  presiding  Judge  erred 
in  chai^ng  the  plaintiff's  fifth  request:  The 
Jury  is  Instructed  that  an  Insurance  company 
will  not  be  permitted  to  defeat  a  recovery 
upon  a  policy  Issued  by  It  by  proving  the 
existence  of  facts  which,  by  the  terms  of  the 
policy,  would  render  It  void,  where,  at  the 
time  of  the  issuance  of  the  policy,  the  com- 
pany, or  its  agents  had  knowledge  of  such 
facts  or  information  which„lf  pursued,  would 
have  led  to  actual  knowledge.* "  Sixth  ex- 
ception: "The  presiding  Judge  erred  In  char- 
ging the  jnry  as  follows,  in  commenting  upon 
the  plaintiff's  fifth  request:  That  means 
this,  Mr.  Foreman  and  gentlemen:  If  you 
find  that  the  agent  of  the  company  knew  the 
habits  and  character  of  the  insured,  and 
knew  that  the  allied  false  warranties  and 
representations  were  false  when  made,  and 
nevertheless  took  his  application,  as  alleged, 
then  the  company  would  not  be  able  to  put 
up  a  successful  defense,  and  I  so  charge 
you.' " 

5.  It  Is  manifest  that  such  exceptions  do 
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not  call  iqton  the  court  to  review  the  whole 
record  to  see  whether  there  was  testimony  In 
the  case  to  render  such  charge  applicable. 
We  see  no  error  of  law  In  the  general  propo- 
sition contained  In  quoted  charge.  The 
knowledge  of  an  agent  acquired  within  the 
scope  of  his  agency  Is  Imputable  to  his  prin- 
cipal, and,  if  an  Insurance  company,  at  the 
Inception  of  the  contract  of  Insurance,  has 
knowledge  of  facts  which  render  the  policy 
void  at  Its  option,  and  the  company  delivers 
the  policy  as  a  valid  policy,  It  Is  estopped 
to  assert  such  grounds  of  forfeiture.  Oandy 
V.  Insurance  Co.,  S2  8.  0.  228,  2  S.  B.  655. 

The  exceptions  are  overrated,  and  the 
judgment  of  the  drcnlt  court  Is  affirmed. 


MILHOUS  V.  ATLANTIC  COAST  LINE 
R.  CO. 

(Sapreme  Court  of  South  Carolina.  Oct  24. 
1906.) 

DASCAGift— Notice  op  Spbctai.  CiBcmiSTANOEs 
— C ARB IKKS— Delay  op  Baogaob. 

In  an  action  by  a  pasaeager  for  delay 
in  the  delivery  of  baggage  containing  dental 
tools,  the  panenger  cannot  recorer  damages  for 
what  be  would  nave  made  by  working  at  his 
profession,  tiie  patients  being  present  during 
the  time  of  delay,  without  allegation  and  proof 
of  notice  to  the  carrier  of  the  special  circnm- 
stances  under  which  such  qwdaf  damages  are 
claimeoL 

[Bd.  Note^For  cases  In  point,  we  Gent  Dig, 
ToL  16,  Damages,  1 88.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  Ooonty;  Purdy,  Judge. 

Action  by  J.  H.  B.  Mllhous  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
mmt  for  plaintiff  before  a  magistrate  was 
affirmed  In  the  circuit  court,  and  defendant 
appeals.   Reversed  and  remanded. 

Robot  Aldricb.  for  appellant  O.  M. 
Qreen,  for  respondent 

JONES'.  J.  The  plaintiff  sued  the  defend- 
ant company  t>efore  a  W.  Moody,  a  magis- 
trate for  Barnwell  county,  to  recover  dam- 
ages for  delay  In  delivering  certain  ba^^ge, 
consisting  of  four  grips,  which  defendant 
had  engaged  to  transport  for  him,  as  pas- 
senger, from  Barnwell,  S.  C,  to  Dunbarton, 
8.  C,  on  the  13th  day  of  September,  1906. 
The  baggage  went  on  the  same  train  as  plain- 
tiff and  by  mistake  was  carried  beyond  the 
proper  station,  but  was  returned  ou  the  next 
train  and  delivered  to  plaintiff  at  Dunbarton, 
after  a  delay  of  S  hours  and  20  minutes. 
Plaintiff  is  a  dentist,  and  the  baggage  con- 
tained a  part  of  his  dentist  machine,  called 
an  "engine,"  but  It  was  not  claimed  nor  does 
It  appear  that  the  defendant  company  had 
any  knowledge  or  notice  of  this.  Plaintiff, 
as  appears  by  his  letter  to  defendant,  dated 
September  16»  1906,  and  Introduced  in  evi- 
dence by  defendant,  made  demand  on  de- 
fendant for  damages  to  the  amount  of  $20, 
claiming  that  his  time  on  that  trip  was  worth 
$6  per  hour,  and  that  on  account  of  delay 


and  lost  time  he  did  not  finish  the  work  of 
some  school  children  who  were  ^Ing  away 
to  college,  which  work  be  consequently  lost 
In  his  complaint  before  the  magistrate,  plain- 
tiff demanded  f  100  damages,  alleging  the  loss 
of  time  before  mentioned  as  the  result  of  the 
gross  careleaaneas,  willfulness  and  wanton- 
ness of  the  defendant  company  In  failing  to 
deliver  the  baggage  promptly.  The  defend- 
ant company  made  a  general  denial,  but  In 
court  before  entering  upon  the  trial,  offered 
to  allow  Judgment  to  be  taken  agalnat  de- 
fendant for  |1  and  costs,  which  offer  was 
refused.  On  the  trial,  over  defendanf a  ob- 
jection to  Its  relevancy,  plaintiff  was  allowed 
to  testify  that  the  time  he  lost  by  the  delay 
was  worh  $6  per  hour,  basing  the  value  of 
bis  time  by  the  work  be  did  while  at  Dun- 
barton on  that  trip,  and  the  loos  of  work  by 
the  delay.  Defendant  moved  for  a  nonsnlt 
on  the  ground  that  lose  of  profits  in  business, 
or  special  damages,  could  not  be  ooDSidered 
In  this  case.  The  maglstrats  gfin  Judgment 
for  820;  and  defndant  anwaled  to  Hie  di^ 
cult  court  alleging  emv  (1)  in  basing  Judg- 
ment npMi  what  plaintiff  could  have  earned 
had  his  baggage  been  put  off  with  blm; 
that  there  was  no  evidence  of  wlllftilness; 
(3)  that  there  was  no  evidence  of  nidi  in- 
jury or  loes  as  ttie  law  takes  Into  coauldera* 
tlon. 

Judge  Purdy  made  the  following  decree: 
*7bere  Is  no  basis  tor  punitive  damages  in 
this  case.  Failure  to  put  off  the  Implonents 
of  the  plaintiff  was  wboUy  an  Inadvertency 
cured  immediately  on  discovery,  but  occa- 
sioned a  delay  of  8  hours  and  20  minutes. 
The  plaintiff  claims  damages  for  loss  of  time 
at  $6  per  hour,  and  states  that  his  time  was 
worth  that  much  on  that  occasion,  and  that 
the  subjects  or  clloita  were  present,  and  had 
to  leave  to  go  off  to  school,  thereby  deriving 
him  of  the  opportunity  to  do  the  wotk.  In 
hie  complaint  be  bases  his  damages  on  'lost 
time,'  and  there  was  no  motion  to  make  def- 
inite and  certain  the  statements  or  elements 
of  damages  beyond  this.  There  was  no  ob- 
jection to  the  testimony  upon  the  ground 
that  no  special  damages  were  allied,  but 
on  other  grounds.  "There  was  no  cross-ex- 
amination to  probe  the  witness  and  get 
names  of  patients  deprived  of  his  services, 
names  of  parties  for  whom  he  performed 
services,  and  amounts  deprived  of,  and  earn- 
ed, respectively,  but  the  statem^t  stands  un- 
challenged that  he  lost  8  hours  and  20  min- 
utes, and  that  on  that  occasion  he  was  earn- 
ing 86  per  hour.  If  the  magistrate  gave 
Judgment  for  anything,  $20  under  this  show- 
ing was  the  amount  that  the  plaintiff  was 
entitled  to  be  paid.  If  it  be  said  that  this 
Is  excessive,  there  is  no  proof  upon  whldi 
to  base  a  reduction,  nor  Is  Int^terence  with 
the  Judgment  sought  on  this  ground,  Imt 
primarily  on  the  rtght  of  the  plaintiff  to  re- 
cover at  alL  TiM  case  of  Mood  t.  Tele- 
graph Company  recognizee  ttw  rif^t  to  re- 
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cover  special  damagei.  See  tbat  caie  40  B. 
-C  924,  19  S.  B.  67.  I  ezpren  no  opinion  as 
to  tbe  earning  capacity  of  tbe  plaintiff  other 
than  that  appearing  In  the  record,  and  from 
that  testimony,  not  contradicted  or  Impeach- 
ed, the  judgment  of  tbe  magistrate  Is  snstalD- 
^  and  tbe  escepVkaiM  art  0TerniMl»  tnd  It 
Is  80  ordered." 

Defttidant  now  excepts  to  this  decree,  al- 
leging error.  (1)  In  holding  that  plalntUT 
-vraa  entitled  to  recover  for  lost  time,  or  what 
be  could  hare  earned  In  tbe  time  he  was  out 
•of  tbe  use  of  his  baggage.  (2)  In  holding 
tbat  special  damages  coald  be  recovered, 
when  none  was  allied.  (3)  In  holding  tbat 
special  damages  could  be  recovered,  when  no 
notice  tliat  snch  loss  would  be  snstalned  was 
^ren,  allied,  or  proved.  (4)  In  tbat  dental 
InBtmmenta  are  not  baggage,  and  the  profits 
to  be  derived  from  their  use  are  speculative 
and  remot&  (5)  In  not  snstalnlng  defend- 
ant's ground  of  appeal  from  the  magistrates 
court  as  stated. 

After  consideration,  we  are  of  the  opinion 
tbat  tbe  circuit  court  was  In  error.  For  tbe 
purpose  of  this  appeal  we  will  assume,  with- 
out deciding;  that  a  reasonable  amount  ol 
•dental  tools  may  be  regarded  as  bagg^  of  a 
passenger,  who  Is  a  dentist,  and  carrying 
"them  for  personal  use.  Snch  is  probably  the 
law,  as  Indicated  In  Darls  v.  Railroad  Co., 
10  How.  Prac.  (N.  T.)  830;  Porter  v.  HUde- 
brand,  14  Pa.  120;  Kansas  City,  etc..  Uo.  v. 
Horrlsmi,  84  Kan.  502,  0  Pac  22S,  SO  Am. 
B^.  252.  It  Is  not  claimed  that  any  direct 
Injury  resulted  to  the  baggage  by  reason  of 
the  deliv,  nor  that  plaintiff  was  otherwise 
damaged  or  Inconvoiienced  than  by  the  loss 
of  what  be  would  have  earned  during  the  de- 
lay if  tbe  dental  Instruments  had  been  de- 
livered in  due  time.  There  Is  nothing  re- 
ported In  tbe  evidence  which  tends  to  show 
tbat  this  particular  portion  of  bis  ba^age 
was  so  essential  to  his  usual  occupation  that 
his  time  was  absolutely  lost,  or  to  show  what 
was  tile  ordinary  and  usual  value  of  8  hours 
and  20  minutes  of  bis  tlm&  The  claim  for 
damages  rests  upon  the  special  circumstan- 
ces which  rendered  tbe  use  of  the  tools  val- 
uable to  plaintiff,  and  falls  within  the  class 
•of  special  damages.  This  court  has,  in  sever- 
al cases  recently,  considered  the  subject  of 
special  damages,  and  the  rule  Is  settled  tbat, 
in  order  to  recover  such  damages,  the  plain- 
tiff must  allege  and  prove  notice  to  the  car- 
rier of  the  special  circumstances.  Traywlck 
v.  Southern  Ry.,  71  S.  O.  85,  BO  S.  E.  649 ; 
Wesner  &  White  v.  Atlantic  Coast  Line  Ry., 
71  S.  C.  211,  50  S,  E.  789;  Guess  ft  Glover  v. 
Southern  Ry.,  73  S.  a  264;  53  S.  B.  423; 
Wehman  v.  Southern  By.,  74  &\  a  286,  M 
S.  B.  MO.  As  there  was  no  allegation  or 
proof  of  such  notice  to  tbe  carrier,  it  is 
clear  that  tbe  plaintiff  was  not  entitled  to 
recover  sudi  special  damages. 

The  judgmoit  of  the  circuit  court  and  of 
tbe  magistrate's  court  Is  reversed,  and  tin 


case  remand  to  the  magistrate  court  ter  a 
n«w  trial. 

OART,  A.  J.  As  the  law  doM  not  provide 
for  an  appeal  from  a  magistrate  to  the  Su- 
preme Court,  this  court  should  not  under- 
take to  act  directly  npon  a  Judgment  ren- 
dered by  II  magistrate,  but  should  remand 
tbe  case  with  proper  InstmcUoiiB  to  the  cir- 
cuit court 


YOUNG  T.  BOUTHBRN  BELL  TELEPHONE 

ft  TELEGRAPH  CO. 
(Supreme  Court  <a  South  Carolina.  Oct  37, 

looe.) 

Rracovu  or  C&tTSiB—DiBuissix— Bight  to 

Sua  AoAin, 

Plaintiff  broufbt  salt  In  a  state  eonrt  and 
the  action  was  removed  Into  the  federal  court 
because  of  diverse  dtisenship  and  of  amount, 
and,  on  motion  of  plaintiff,  tne  action  was  dis- 
continued and  the  oosta  paid.  Meld,  that  hs 
could  bring  an  action  thereafter  in  the  stata 
court  on  tfis  same  cause  of  aetlwi  for  such  an 
amount  as  would  five  the  state  court  exclusive 
jurisdiction. 

[Ed.  Note.^For  cases  In  point,  sea  Oant  Dig. 
vol.  42.  Removal  of  Causes,  |  217.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County.  Hemmtnger.  Judge. 

Action  by  Martin  Young  against  the  South- 
em  Bell  Telephone  ft  Telegraph  Company. 
Frmn  an  order  dismissing  tbe  action,  plain- 
tiff appeals.  Reversed. 

Bryan  ft  Bryan,  for  appellant  Smythe, 
Lee  ft  S'rost,  and  Hunt  Gblpl^,  for  nepooiA- 
ent 

JONES,  J.  The  plabitlff  commenced  actltm 
in  the  court  of  common  pleaa  for  Cbarleatou 
county  oil  Septranber  6,  1902,  to  recover 
$10,000  damages  for  personal  injury  alleged 
tu  hove  been  suffered  by  him  through  de- 
fendants negllgoioe.  On  September  19,  1902, 
a  petition  and  bond  for  r«novaI  oa  tbe 
ground  of  diverse  citizenship  was  duly  tiled 
and  accepted,  and  subsequently  tbe  cause 
was  actually  transferred  to  tbe  United  States 
Circuit  Court  for  Sbuth  Carolina.  On  April 
21.  1903,  the  United  States  Court  on  motion 
of  plalntUTs  attorn^,  passed  on  order  dis- 
continuing the  cause  on  payment  of  costs. 
After  payment  of  the  costs,  plaintiff,  on  April 
24,  1903,  upon  new  summons  and  complaint 
brought  this  suit  In  the  court  of  common 
pleas  for  Charleston  county  upon  tbe  same 
cause  of  action  except  that  the  damages  were 
laid  in  the  sum  of  $2,000.  The  defendant 
answered  and  the  case  was  submitted  to  a 
Jury  at  November  term.  1904,  and  resulted 
In  a  mistrial. 

Thereafter,  in  March,  1905,  defendant  on 
notice  moved,  before  Judge  Memmlnger,  to 
dismiss  all  tbe  proceedings  in  the  cause  on 
the  ground  tiiat  the  court  had  no  JurlsdlctltHi 
thereof,  and  that  the  jurisdiction  of  said 
cause  la  Tested  exclusively  In  tbe  United 
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States  Court  Jiidge  Memmlncer  granteit 
the  motion,  and  dismissed  the  case  tot  want 
of  Jurisdiction  upon  the  rule  and  reasoning 
stated  in  Baltimore  and  Ohio  B.  B.  Go.  t. 
FaHon.  50  Ohio  St  BTfi,  S8  N.  B.  265,  44  JU 
R.  A.  520.  That  case  held  that  where  a 
case  has  been  pn^rly  removed  from  a  state 
to  a  federal  court  the  Jurladlctlcm  of  the 
state  court  ends  forever,  unless  perhaps  the 
case  Is  remanded  with  the  consent  of  defend- 
ant; that  the  Jurisdiction  of  the  fedwal 
court  over  the  cause  of  acHon  remains  ex- 
clusive even  though  the  suit  Is  disposed 
in  the  fed^l  court  otherwise  tlian  upon  Its 
merits.  The  reasonhiK  by  which  this  result 
iB  reached  Is  based  upon  the  court^s  view  of 
tlie  spirit  and  policy  of  the  statute  authoriz- 
ing removal  on  the  ground  of  a  divoslty  of 
citizenship  as  resting  upon  the  fact  that 
litigation  between  citizens  of  dlfferoit  states 
must  be  more  or  less  affected  1^  local  influ- 
ences, and  that  such  a  policy  applies  as  well 
to  any  renewal  of  the  action  after  it  has 
been  disposed  of  In  the  fedfflal  court  as  to 
the  period  of  Its  pendency;  and  the  further 
reason  is  given  that  a  ccoitrary  rule  would 
be  productive  of  a  very  inconvenient  practice 
and  much  abuse,  In  enabling  a  party  to  per- 
mit his  case  to  be  dismissed  by  failure  to 
prosecute  in  the  federal  conrt  with  the  imr- 
pose  reoommendng  it  in  the  state  court 
and  thus  entailing  expense  and  trouble  on 
the  defendant  in  causing  it  to  be  rmoved 
or  submit  to  the  Jurisdiction  of  the  state 
court  The  only  case  cited  in  that  oplnlen 
as  directly  supporting  the  same  was  Gox  r. 
Bast  Tem.,  etc.,  B.  B.  Go^  68  Ga.  446. 

The  Suprone  Court  of  Qeorgia,  however. 
In  the  case  of  Mclver  v.  Florida,  etc.,  B,  B. 
Co.,  110  ChL  228,  36  S:  E.  775,  65  U  a  A. 
4S7,  holds  the  contrary  view,  and  declares 
that  the  Ooz  Case  merely  decided  that  after 
nonsuit  In  a  federal  court  a  renewal  of  the 
action  In  the  state  court  was  not  a  part  of 
the  original  case  or  on  the  same  footing  with 
It  with  respect  to  the  statute  ot  limitations. 
The  Georgia  Supreme  Court  quoted  with  ap- 
[noval  the  following  tore^l  language  of  a 
writer  In  Case  and  GcHument  of  July, 
at  page  228  of  110  Qa^  at  page  777  of  36  S. 
B.  (G5  L.  B.  A.  4ff7):  "The  possIbiUty  that  a 
pialutur  might  improperly  pwmlt  the  dismis- 
sal of  a  case  after  removal  for  the  purpose  of 
beginning  again  In  the  state  eourt  and  thus 
compel  the  defendant  to  remove  the  causb 
again  or  else  submit  to  the  state  court  Is 
one  ground  of  the  Ohio  declslOD.  But  tbe 
unnecessary  trouble  caused  to  a  defendant 
by  dismissing  an  action  and  snfng  anew  Is 
not  confined  to  cases  that  have  been  removed 
from  a  state  court.  It  does  not  In  other 
cases,  prevent  the  plaintiff  from  commencing 
a  new  action  after  dismissing  tbe  former  one, 
and  the  difference  in  respect  to  actions  re- 
moved Into  the  federal  court  is  only  in  de- 
gree. The  distinction  betwe^  relnstat^ent 
of  an  action  and  the  bringing  of  a  new  ac- 
tion does  not  seem  to  bave  been  much  con- 


sidered in  this  case.  Because  a  case  can 
be  reinstated  only  by  the  court  ihit  dismissed 
it  It  is  said  that  1^  parity  of  reasoning,' 
a  state  court  cannot  pass  on  the  right  of  tbe 
plalntlfF  to  reoommoice  an  action  tttbac  ft 
has  been  dismissed  by  a  federal  court 
But  commencement  of  a  new  action,  althongli 
for  the  same  cans^  is  not  a  relnatatonat 
but  a  distinct  and  in^mdmt  case.  Bx- 
dnslve  Jurisdiction  of  an  action  la  a.  vecy 
dlffermt  thing  from  eixduslve  Jorlsdlctlon 
of  all  possible  at^ns  for  tbe  same  caim. 
An  election  to  bring  an  action  In  one  of  two 
courts  of  concurroit  Jurisdiction  Is  not  us- 
ually Irrerocable.  Aftw  dismissal  of  One  first 
on^  Hie  plaintiff  has  ttie  same  choice  betwem 
the  courts  that  he  had  originally.  There 
seems  to  be  no  reason  why  this  should  not 
apply  where  the  concurrent  Jurisdiction  is 
in  state  and  federal  courts.  If  bringlDg  an 
action  orlt^nally  in  the  federal  conrt  does 
not  give  It  such  excluslTe  Jurisdiction  of  tbe 
^tire  cause  of  action  as  to  prevent  bring- 
ing any  action  tiier«for  In  a  state  court  after 
the  federal  suit  is  dlsmlased,  why  should  this 
be  the  result  of  removing  a  suit  tram  a 
state  court  into  a  federal  court?  In  either 
case,  it  la  difficult  to  see  why,  after  an  action 
has  bem  dismissed  without  prejudice  to  tiie 
right  to  bring  a  new  action,  the  plaintiff 
has  not  the  same  election  that  be  had  In  the 
beginning  with  respect  to  Jurisdiction." 

The  Supreme  Oourt  of  Georgia  furtha-  de- 
clares: "The  act  of  Congress  providea  that 
certain  cases  may  be  ranoved  fmn  tbe  state 
oourt  to  the  fedaal  court  but  this  does  not 
mean  that  the  cause  of  actlcm'  la  ramored. 
Tba  act  r^Ws  In  tanns  to  suit  and  not  cause 
of  action.  Until  tbe  state  court  la  abeolnte- 
ly  detnrived  of  Jurisdiction  <^  a  partlenlar 
cause  of  action  It  may  take  Jnrlsdictlcm  ot, 
and  pass  upon,  the  same,  witb  the  exceptions 
above  noteCh-that  when  the  f  edml  court  has 
taken  jurisdiction,  the  state  court  cannot  take 
any  acUta  In  connection  with  the  some  so 
long  as  the  cause  Is  poidlng  In  tbe  federal 
court  But  when  that  court  denies  to  the 
plaintiff  a  hearing,  or  fails  for  any  reoaon  to 
pass  upon  the  euffldency  ol  Us  cause  oC  ac- 
tion, be  may  bring  the  same  again  In  the  state 
court  and  inv(A»  an  adjudicatlmi  of  that 
oourt  And  the  fact  that  tbe  new  salt  la  for 
an  amount  which  will  prevmt  another  remov- 
al to  the  federal  court  will  not  bivalidate  the 
suit  If  the  idalntiff  in  the  new  suit  volnn- 
tarlly  abandon  a  portion  bis  daim  fn> 
damages,  It  does  not  seem  that  the  defendant 
should  CfHnplaln.  The  policy  of  the  laws  of 
the  United  States  Is  to  compel  persms  having 
claims  irf  small  amounte  to  litigate  In  the 
stete  courtB)  and  voluntarily  giving  up  a  ptH*- 
ti«i  of  his  claim  tm  damages  and  belny  con* 
tent  to  aoc^t  a  sum  less  than  tin  federal 
court  would  oitertaln  jurisdiction  of  would 
not  seem  to  be  ctmtrary  to  the  laws  of  the 
United  Stetes  and  Ito  establUhed  public  policy 
In  reference  to  the  Jorisdlction  of  Ito  oonrta.*' 

The  rule  declared  in  the  Geoi^la  case  and 
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the  reasonins  hj  wbldi  It  Is  rapported  appear 
to  08  to  be  correct  Tbe  Oblo  case,  wo  far 
as  onr  InTest^Uon  develops.  Is  tbe  only  pno- 
edeot  In  sonport  ot  the  rlew  of  the  circuit 
coin%  while,  on  tbe  other  hand,  aereral  an- 
thorltles  besides  tbe  Georgia  court  support 
the  contrary  vlevr.  Hooper  Atlanta,  etc, 
R.  R.  Co.,  106  Tenn.  28,  60  S.  W.  607,  68  I*. 
B.  A.  831 ;  BodmaiL  T.  Hlssonrl,  etc,  B.  B. 
(Kau.)  70  Pac.  612,  D9  L.  B.  A.  704.  See 
also,  the  foUowliq;  cases,  which  we  hare  not 
examined,  but  wblch,  from  tbe  syllabi  In  the 
Goitary  Digest,  seem  to  bold  In  opposition  tb 
the  Ohio  case:  De  Witt  t.  Chesapeake  ft 
Ohio  R.  B.  Go.  (Ky.)  70  S.  W.  276;  Nlpps 
Adm'z  T.  Chesapeake  ft  Ohio  B.  B.  Co.  (Ky.) 
80  S.  W.  796;  Krueger  v.  Chicago  ft  A.  B. 
R.  Co.,  81  Mo.  App.  358;  Oassman  t.  Jairls 
(C.  a)  100  Fed.  146;  Texas  Cotton  Pro- 
ducts Co.  T.  Stames  (C.  C.)  128  Fed.  183,  af- 
rirmed  by  the  Circuit  Court  of  Appeals,  133 
Fed.  1022,  66  a  a  A.  673.  Onr  attention 
has  not  been  called  to  any  decision  of  the 
United  States  Supreme  Court  wblch  Is  de- 
cisive as  to  this  question  and  we  have  dis- 
covered no  such  case.  In  tbe  case  of  Bush 
T.  Kentucky.  1  Sup.  Ct  625,  27  li.  Ed.  354, 
the  removal  of  a  criminal  case  from  the  state 
to  tbe  federal  court  did  not  oiwrate  to  divest 
tbe  state  court  of  all  Jurisdiction  thereafter 
to  try  the  accused,  although  the  Indictment 
removed  to  tiie  federal  court  was  in  that  court 
quashed,  hut,  Inasmuch  as  tbe  crime  was 
against  tbe  state  and  not  the  United  States, 
and  prosecution  could  only  have  been  begun 
la  tbe  state  court,  not  being  originally  cog- 
nizable In  the  federal  court,  the  case  Is  per^ 
haps  not  concluBlve,  although  there  Is  simi- 
larity In  view  of  the  fact  that  the  present  suit 
for  the  sum  of  |2,000,  treated  as  a  new  and 
Independmt  action,  Is  only  cc^isable  in  tbe 
state  court.  But  the  case  cited  certainly 
sbows  an  exception  to  the  broad  contention 
that  a  cause  or  controversy  removed  from  the 
state  court  to  tbe  federal  court  is  forever 
tbereafter.  until  finally  determined  upon  Its 
merits,  within  the  jurisdiction  of  tiie  federal 
court  to  the  exclusion  of  the  state  court. 

In  reaching  our  cmclnslon  we  are  mindful 
of  tbe  rule  established  In  the  United  States 
Supreme  Court  that  tbe  Jurisdiction  of  a  fed- 
eral court  acquired  on  removal  from  a  state 
court  cannot  be  ousted  or  divested  by  any 
change  of  conditions;  that  1b,  conditions  In  the 
pending  suit,  as,  for  example,  when  the  parties 
become  residents  of  the  same  state  after  re- 
moval to  tbe  federal  court  on  the  ground  ot  di- 
verse citizenship  (Morgan  v.  Morgan,  2  Wheat. 
[U.  S.]  290,  4  L.  Bd.  242;  Clarke  V.  Matbew- 
son,  12  Pet  166,  0  L.  Ed.  1041),  or,  after  the 
right  of  ranoval  attached,  an  amendment  in 
tbe  state  court  allowing  plaintiff  to  reduce  the 
matter  in  dispute  to  less  than  the  Jurisdiction- 
al amount  (Elanonsev.  Martin,  16  How.  |U.  i^.] 
IDS,  14  L.  Sd.  660),  or  when  there  Is  a  change 
in  tbe  value  of  tbe  subject  of  controversy 
after  Jurisdiction  acquired  (Cooke  v.  United 
States,  2  WalL  tU.  S.]  218, 17  L.  Ed.  766),  or 


by  dismissal  ot  tbe  tniglnal  bill  Involrlnc  tha 
Juriadlctiuuil  amount  aftw  tbe  filing  of  a 
crossbill  which  did  not  Involve  the  Jurlsdic- 
tlonal  amount  (Klrl^  t.  American  Soda 
Fountain  Co.,  24  Sup.  Ct  619^  48  !<.  Ed.  911). 
Tiha  prasoit  contention  does  not  relate  to  a 
mere  change  of  the  conditions  in  a  suit  pend- 
ing in  a  federal  court  or  within  iti  control, 
but  to  a  new  action  to  the  state  court,  havliu; 
concurrent  Jurisdiction  In  the  first  Instance 
subject  to  the  right  of  removal,  restored  after 
tbe  federal  court  has  disconttoued  the  re- 
moved suit  It  Is  not  contended  by  respcmd- 
ent  In  this  case  that  tike  order  of  discontinu- 
ance, not  taaTlng  therein  tbe  words  "without 
Iff^udlce,"  must  be  treated  as  a  final  adjudl- 
catlcHi  so  as  to  prevmt  a  new  suit  In  any 
court,  as  the  cose  of  Dunham  v.  Carson,  87 
S.  C  269,  16  S.  B.  900,  shows  that  the  failure 
to  Insert  such  words  In  tbe  (nrder  of  discon- 
tinuance did  not  make  the  order  a  ^cree  on 
the  merits,  but  tbe  contention  Is  that  tbe  re- 
moval gave  the  federal  court  ezcluslTe  Jurts- 
dlctlon  over  the  cause  of  action  until  adjudi- 
cation on  Uie  merits.  It  Is  argued  that  the 
phraseology  of  tbe  removal  statute  supports 
this  contoitlon.  Section  020  tbe  Bevlsed 
Statutes  of  tbe  United  States,  after  prescrib- 
ing tbe  proceedings  necessary  to  removal, 
declares :  "It  shall  then  be  the  duty  of  the 
steto  court  to  accept  said  petlUon  and  bond 
and  proceed  no  farther  In  such  suit,  and  the 
said  copy  being  altered  as  aforesaid  In  the 
said  Circuit  Court  of  the  United  States,  the 
cause  shall  then  proceed  in  the  same  manner 
as  if  It  bad  been  originally  commenced  in  tbe 
said  Circuit  Court"  Act  March  3,  1875.  c. 
137.  S  3,  18  Stat  470,  superseded  by  Act 
Aug.  18,  1888,  c.  866,  I  8,  25  Stat  433  [U.  8. 
Gomp.  St  1901,  p.  610]. 

It  is  contended  that  the  word  "cause" 
means  more  than  "suit"  that  It  means  "cause 
of  action."  and  that  the  cause  of  action  Is 
taken  entirely  out  of  the  Jurisdiction  of  tbe 
state  court  and  that  tbe  federal  court  alone 
bed  Jurisdiction  thereof.  We  cannot  accept 
this  construction.  Tbe  words  "suit"  and 
"cause"  mean  tbe  same  tbing  in  tbe  statute. 
In  common  usage  and  very  often  In  statutes 
and  decrees,  the  words  "suit"  "action," 
"case,"  and  "cause"  are  used  Interchangeably 
to  Indicate  the  same  thing.  Bouvler  defines 
"cause"  to  be  "a  contested  question  before  a 
court  of  Justice;  It  is  a  suit  or  action."  Tbe 
suit  action,  case,  or  cause  In  which  tbe  state 
court  cannot  proceed  further  Is  the  matter  re- 
moved to  tbe  federal  court  This  is  manifest 
from  tbe  context  which  requires  that  tbe 
cause  shall  proceed  in  the  federal  court  In  the 
same  manner  as  if  It  bad  been  originally  com- 
menced there,  language  appropriate  la  refer- 
ence to  a  "suit"  but  wholly  Inappropriate  In 
reference  to  the  "cause  of  action,"  which  Is 
the  legal  right  of  tbe  plaintiff  invaded  by  the 
defendant's  breach  of  corresponding  duty,  up- 
on which  tbe  right  of  action  arose  when  the 
Invasion  took  place.  Tbe  respondent's  con- 
tention, therefore,  receives  no  old  from  the 
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phraseology  of  ttw  statata  On  the  amtzarr, 
the  plain  meaning  Is  that  ttie  suit  or  cause 
after  remoral  shall  proceed  In  the  federal 
court,  subject  to  the  same  rules  which  would 
goTem  If  the  suit  or  cause  bad  been  original- 
ly  commenced  there.  If  plaintiff  had  origi- 
nally commenced  the  suit  In  the  federal  court 
for  910,000,  and  the  same  had  been  discon- 
tinued on  paymoit  of  costs,  we  know  of  no 
rule  which  would  prev^t  plalntifTs  election 
to  sue  again  In  the  state  court  for  any  sum, 
subject  to  the  defendant's  election  to  remova 
again,  or  to  sue  for  sach  sum  as  gave  the 
etate  court  excluslTe  Jurisdiction.  This  suit 
Is  for  such  a  sum  as  In  the  policy  of  the  re- 
moval statutes  is  such  a  case  as  should  be 
tried  exclusively  by  the  state  court 

This  concluBlon  renders  It  unnecessary  to 
consider  the  other  question  raised  as  to 
whether  the  defendant,  by  answering  and  go- 
ing to  trial  and  delaying  this  motion  for  about 
two  years,  has  waived  any  right  it  may  have 
had  to  make  such  motion. 

The  Judgment  of  the  circuit  court  la  n- 
▼srsed. 


LEBBTILLE  MFO.  GO.  r.  MOnOAN  WOOD 
ft  IBON  WORKS. 

(Supreme  Court  of  South  CareUna.  Oct  23, 
1906.) 

1.  Tbial— Right  to  Opkn  and  Close. 

Unless  defendant  by  his  pleadings  admits 
plalntiifB  cause  of  action,  and  relies  on  affirma^ 
tive  defense,  he  la  not  entitled  to  open  and 
reply. 

[Bd.  Note.— For  cases  In  point,  see  Oent  Dig, 

vol.  4S,  Trial,  SS  47,  CO.] 

2.  BVIDBHCn— DOCyMEHTABT  PBESnHFTIOIfB. 

Where  a  letter  Is  received  in  due  course 
of  mail  in  response  to  a  letter  sent;  and  Is 
written  on  a  corporation's  letterhead,  and  pur- 
ports to  be  signed  bj  its  bookkeeper,  it  Is  pre- 
aumed  to  be  the  letter  of  the  corporation  whose 
name  is  signed  to  it,  in  the  absence  of  any 
evidence  to  the  contrary. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  1651.] 

3.  Same— SKLF-9EBVinO  DEOLABATIOnS. 

A  letter  from  defendant  to  idalntlfl's  at* 
tomey,  stating  that  defendant  did  not  owe  the 

sum  claimed,  and  inviting  the  attorney  to  go 
over  the  matter  with  the  defendant,  was  prop- 
erly excluded  as  a  self-serving  declaration. 

[Ed.  Note.— For  cases  in  point,  see  OenL  Dig. 
vol.  20,  Evidence,  H  IOCS,  1072.J 

4.  Appeal— Misconduct  or  Counsel. 

Where  an  attorney  in  his  ar^ment  re- 
ferred to  a  letter  which  was  offered  Id  evi- 
dence and  ruled  out,  and  on  objection  the 
judge  instructed  the  jury  not  to  consider  tlie 
letter,  it  was  no  ground  for  reversal. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  41S5;  vol.  46, 
Triad  3lSj 

5.  Evidence— Bkst  and  Secoitdabt. 

Where  no  special  search  has  been  made 
for  letters  called  for.  it  is  Improper  to  admit 
secondary  evidence  of  tbeir  contents. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
VOL  20,  Evidence,  11  605,  608,  034.] 


fl.  Baio— Quvnoir  n»  Comn!. 

The  loss  of  a  paper,  so  as  to  admit  ■ecanil- 
ary  evidence  thereof,  is  a  question  addnasad 
to  the  diacretion  of  the  trial  judge. 

n Note.— For  cases  in  point,  see  Gent. 
0,  Evidence,  I  670.] 

7.  Saucs— FAiLim  xo  Dbutkb— Davaoeb. 

In  an  action  tot  Callnre  to  carry  out  a 
contract  to  deliver  goods  sold,  tlw  selltf  is 
liable  for  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and 
place  of  delivery,  whether  the  gooda  were  bon^t 
for  a  apedfic  purpose  or  for  die  cncsal  pur- 
poses (K  the  bnyn-'s  business. 

[Bd.  Note.— For  cases  in  point,  ssa  OauL  IMt 
voL  43,  Sales,  M  U74-12C^] 

&  Plkadiko— DncuBRKs— AMXHDiain. 

After  sustaining  a  demurrer  to  a  counter^ 
claim,  the  allowance  of  an  amndment  designed 
to  perfect  the  same  Is  wlQUn  the  dlaoretion  of 
the  trial  ooort. 

[Ed.  Note.— For  eases  In  point,  sss  Oont.  Dis, 
vol.  39,  Pleading,  H  576-S82.J 

9;  ApPEAI^RzVIKW— DSGIBIOIf. 

Where,  in  an  action  on  a  contract,  Judg> 
ment  is  rendered  for  plaintKC  and  def^dsot 
appeals,  and  plaintiff  seeks  to  sustain  the  judg- 
ment on  the  groond  that  its  motion  for  noosait, 
because  there  was  no  evidence  to  anstain  a 
counterclaim  set  up  by  defendant,  should  have 
been  mnted,  the  Snprone  Coort  caiutot  dis- 
miss the  counterclaim,  but  only  grant  ■  new 
trial. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Klngta.  Judge. 

Action  by  the  Leesville  Manufot^nrlng 
Oompauy  against  tiie  Morgan  Wood  &  Iron 
Woi^  Judgment  tor  plalntilL  Defend- 
ant ai^ealB.  Revtused. 

MlcliollB  ft  Jcmes,  for  nivdiant  BL  U 
AabiU  and  T.  &  Sease^  tor  respondent. 

JONES,  J.  The  plaintiff  sued  defendant 
to  recover  flS5.75  for  lumber  sold  and  d*- 
ll\in-ed,  and  recovered  Judgment  for  V00.49, 
trim  which  defendant  appeals  upon  enep- 
tions  raising  the  questions  which  we  now 
consider. 

1.  Whether  the  court  erred  in  refusing  de- 
fendnnt  the  right  to  open  and  rejplj.  The 
right  of  the  defendant  to  open  and  r^ly  de- 
pends uprai  whether  tiie  answer  admits  the 
plalotiirs  cause  of  action,  and  relies  upon  an 
afdrmatlve  defense,  so  that  If  defendant  of- 
fered no  evldoice  the  plaintiff  would  be  en- 
titled to  Judgment  oa  the  pleadings.  Thcnnp- 
son  V.  Insurance  Co..  63  S.  C.  292,  ti.  S.  E. 
464.  By  reference  to  the  answer  In  this  case, 
it  appears  that  defendant  admits  only  that 
defendant  is  a  corporation,  but  denies  all  the 
other  allegations  of  the  complaint.  The  rul- 
ing was  therefore  correct 

2.  The  plaintiff  made  draft  on  defendant 
for  fl45.75,  and  In  reply  received  a  letto 
through  the  course  of  mall  signed  "Morgsn 
Wood  ft  Iron  Works,  per  Gllmore^;  Olhnore 
being  -  the  bookke^>er  of  the  company,  and 
the  letterhead  purporting  to  be  that  of  de- 
fendant corporation.  The  letter,  in  substance, 
admitting  notice  of  the  draft,  claimed  that 
It  waa  "more  than  the  amount  yon  agreed 
to  take^"  tetumlDs  the  drafts  statins  that 
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the  presldoit  was  out  of  town,  and  tbat  tlie 
matter  wonld  be  turned  over  to  lilm  for  ad- 
JuBtmokt  on  bli  return.  TUi  letter  waa  In- 
troduced In  eridokce  by  plaintiff  over  de- 
fendant's objection  tbat  It  was  not  signed 
by  tbe  prealdoit  or  some  one  jaoTed  to  have 
autborlty.  We  tbfnk  tbe  mllnc  was  correct 
A  letter  received  In  due  course  of  mall.  In 
response  to  a  letter  sent  by  the  receiver,  la 
presumed,  in  tbe  aosence  of  any  sbowlng  to 
tlie  contrary,  to  be  tbe  letter  of  the  person 
or  corporation  whose  name  Is  signed  to  It 
Scofleld  T.  Parlln  &  Orendorfl  Co.,  &1  Fed. 
a04,  10  a  C.  A.  83:  aagan  V.  Smith  (Ga.) 
29  S.  E.  750;  1  Elliott  on  Evidence,  |  107, 

8.  The  defendant  sought  to  Introduce  la 
evidence  a  letter  addressed  to  Sease  ft  Hoke, 
Attomeys  for  plaintiff,  stating  tbat  the  claim 
vrould  have  been  paid  long  since  but  tbat  de- 
fendant did  not  owe  the  amount  claimed,  aud 
Inviting  Sease  A  Hoke  to  call  and  inspect 
the  bookfi  and  papers  and  go  over  the  mat- 
ter with  the  president  The  court  declined 
to  allow  tbe  evidence,  on  the  ground  that  It 
was  self-serving.  We  approve  tbe  ruling. 
In  so  far  as  the  statement  of  the  defendant's 
officer  could  be  construed  as  an  Implied  ad* 
mission  against  Interest,  L  e.,  that  some- 
thing was  due  on  plaintiff's  claim,  its  exclu- 
sion was  not  harmful  to  defendant;  and  In 
ao  far  as  the  statement  was  a  denial  of  the 
oorrectneaa  of  the  claim  sued  on,  and  a  read- 
iness to  sbow  d^SDdanf  s  books  and  papers, 
it  was  an  unsworn  self-serving  declaration 
of  defendant  or  Its  officer,  and  therefore  In- 
admissible. Blng  T.  Huntington,  1  Mill, 
Const  162;  16  Gyc,  1202-1206. 

4.  Dnriiv  tbe  argument  of  the  case  to  the 
jury,  connsd  for  deftodant  commented  up- 
on a  letter  which  was  offered  in  evidence, 
but  which  was  ruled  out  and,  upon  objec- 
tion being  made,  the  Judge  ruled  that  be 
could  not  refer  to  the  letter,  and  Instructed 
the  Jury  not  to  consider  It  This  ruling  is 
tbe  basis  of  an  exception,  but  it  Is  quite 
clear  the  court  acted  properly  In  the  exercise 
of  Its  power  to  make  its  ruling  effective  by 
enforcing  obedience  thereto.  The  propriety 
of  the  court's  ruling  Is  not  affected  by  tbe 
fact  tbat  the  comment  on  the  letter  related 
only  to  the  fact  that  it  was  written,  and  not 
to  Its  contents.  The  exclusion  oi  tiie  letter 
from  evidence  removed  It  altogether  fnnn 
the  consideration  of  the  Jury. 

5.  With  a  view  to  prove  the  third  counter- 
claim set  up  in  answer,  allying  fM.26  dam- 
asea  to  defendant  by  plaintiff's  failure  to 
All  defendant's  order  for  lumber  alleged  to 
have  been  accepted  by  plaintiff,  the  defend- 
ant sought  to  introduce  in  evidence  copies 
of  letters  written  by  defendant  to  plaintiff, 
one  containing  said  order  and  the  other  mak- 
ing reference  thereto.  It  appears  tbat  a 
anhpoena  duces  tecum  was  served  on  Barr, 
of  plaintiff's  firm,  who  lived  at  I*ee8vllle,  a 
abort  while  before  going  Into  the  trial  at 
Spartanbui^  to  produce  the  original,  but  the 
circuit  court  ruled  that  the  notice  was  in- 
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sufficient  to  oiable  witness  to  make  search 
and  produce  the  papers,  or  to  let  In  the 
copies  on  non[ffoductlon  of  the  originals, 
l^ereupon  defendant  sought  to  have  tbe 
copies  let  in  on  the  ground  that  the  evidence 
showed  loss  of  the  origbials;  Mr.  Barr  hav- 
ing testified  that  he  turned  over  all  papers 
In  the  case  that  be  found  to  Mr.  AablU,  bU 
attorney,  although  be  bad  no  recollection  of 
having  found  or  ttumed  over  to  Mr.  AsblU 
the  particular  papers  In  question,  Mr.  As- 
blU having  testified  tbat  be  bad  tamed  over 
all  tbe  papers  received  him  to  Mr.  Sease; 
and  Mr.  Sease  having  testified  tbat  be  did 
not  recrtva  or  have  tbe  papers  In  aneation. 
The  court  ruled  the  copies  iii«Hnii»^i^ia  be- 
cause there  was  no  testimony  that  seardi 
had  bean  made  for  the  originals,  so  as  to 
establish  ttacdr  loss,  and  tiiia  ruling  Is  tbe 
baala  ot  tbe  fifth,  sixth,  seroith,  and  eighth 
exce^ASoBM.  We  sustain  the  ruling.  The  loss 
of  a  paper  is  always  a  preliminary  qnestkn 
addressed  to  tbe  discretion  of  the  presiding 
JudgSk  and  his  ruling  is  not  ordinarily  the 
subject  of  review  tills  court  (Hobba  v. 
Beard,  48  8.  O.  878,  21  8.  B.  80B),  and  there 
is  notUng  In  the  record  to  sbow  any  abuse 
of  discretion  in  ttaia  cam.  The  evidence  tend- 
ed to  show  that  an  order  for  a  secraid  lot 
of  lumber  had  been  received  plaintiff, 
but  no  search  bad  been  made  tor  same,  and 
It  could  not  be  produced  in  court  The  gen- 
eral rule  Is  that  parol  evidence  of  the  con- 
tents of  a  paper  In  tbe  possesskm  of  the  ad- 
verse pdrty.  wUeb  constitutes  the  evidence 
of  tbia  tifPita  ideaded,  cannot  be  glvm  ex- 
cept aftu  reasonable  notice  to  produce. 
Worth  V.  Norton,  60  S.  O.  800.  88  S.  B.  605. 

6.  The  ninth  and  tenth  exceptions  are  to 
tbe  charge  given  the  Jury.  The  defoidant 
requested  the  court  to  charge  with  reference 
to  the  third  counterclaim,  as  follows :  "Fifth, 
If  yon  find  that  the  plaintiff  sold  the  de> 
fuidant  a  second  car  of  lumber,  and  If  the 
plaintlfl:  declined  and  failed  to  fulfill  tbe  con- 
tract; th^  vrould  be  llaUe  hi  damages  to  the 
defradant  for  any  loss  It  might  have  shown 
It  sustoliwl  thereby,  and  tbe  measure  of  the 
defendant's  damages  would  be  the  difference 
In  the  price  of  the  lumber  according  to  the 
contract  and  what  the  defendant  was  com- 
pelled to  pay  for  such  lumber  to  supply  what 
tbe  plaintiff  failed  to  furnish ;  In  other  words, 
the  market  price  o^  the  lumber  at  tbe  time 
whoi  It  should  have  beoi  ddtvered."  To 
which  tbe  court  responded :  "I  have  already 
glv«i  yon  specific  Instructions  In  reference 
to  the  third  alleged  counterclaim.  If  yon 
find  that  there  was  a  contract,  and  If  the 
plaintiff  broke  It,  then  the  plaintiff  would  be 
liable  only  for  the  loss  ensuing,  but  not  for 
any  special  loss  or  damages,  and,  subject 
to  what  I  have  duurged  you  In  tbat  mattw,  I 
charge  you  this  proposition." 

In  order  that  It  may  fully  appear  what  In- 
structions had  previously  been  given  on  the 
subject,  we  quote  at  length  as  follows ; 
**Now,  In  reference  to  the  third  counterclaim. 
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where  tbA  defendant  allegeB  tbat  plaintiff 
agreed  to  ship  a  car  load  of  Inmber  for  a  cw- 
taln  pnzposet  and  for  a  cwtaln  price,  and 
failed  to  ke^  the  agreemmt.  If  any  dam<' 
ages  natatally  remlted,  as  a  natural  oonae- 
qnence  of  that  faflnre,  then  defendant  would 
be  entitled  to  have  compensation  tor  the 
damages.  If  the  contract  Is  not  ecrtablisbed, 
as  a  matter  of  course,  the  defendant  would 
hare  nothing  on  the  fdleged  connterdalm. 
The  burden  1b  on  the  defendant  to  prove  that 
there  was  audi  a  cmtiact,  and  prove  the 
trarms  of  the  CMitract  by  the  preponderance 
of  the  evidence ;  and  if  yon  find  that  the  con- 
tract was  proved,  and  the  defaadant  snfFered 
any  damages  as  a  natural  consequence  of 
the  failure  of  the  plaintiff  to  ke^  the  etm.- 
tract,  why  it  la  entitled  to  have  compensa- 
tl«i  to  that  extoit  for  damages;  but  unless 
defoidant  suffered  damages  as  a  natural  and 
proximate  result  of  that  ^lluie,  it  would  not 
be  entitled  to  recover  any  such  damages,  un- 
less plaintiff  had  notice  that  special  damages 
would  ensue  if  It  failed  to  keep  its  contract ; 
and  so,  If  yon  find  tbat  the  ccmtract  was  made 
between  the  parties  to  furnish  a  car  lum- 
bar at  a  specified  price,  without  any  notloe  to 
plaintiff  tlut  It  would  be  used  for  atay  special 
purpose,  or  that  the  defendant  would  lie  com- 
pelled to  take  any  other  st^  to  procure  lum- 
ber in  the  i^ace  at  that  which  plaintiff  was  to 
furnish,  in  case  of  fttllure  of  plaintiff  to  fur- 
nish it,  I  say,  unless  you  And  that  def«ulant 
was  compelled  to  resort  to  other  means  to  get 
lumber  for  the  specified  purpose,  and  tbat  the 
plaintiff  knew  that  defmdant  would  be  put  to 
such  expense  then  there  could  be  no  damages 
of  a  special  character  for  which  plaintiff 
Would  be  liable.  For  Instance,  If  you  should 
find  that  the  defendant  and  the  plaintiff  en- 
tered Into  a  contract  to  furnish  that  last  mot 
tloned  car  of  lumber  at  a  spedfled  price,  and 
If  there  was  no  special  purpose  mentioned,  bvt 
inersly  to  be  used  in  the  d^endant^s  business 
—general  buelness — then  there  can  be  no  spe- 
cial damages  ensuing  to  the  defendant,  evoi 
though  the  dtfoidant  afterwards  went  Into 
the  market,  and  bought  oUier  lumber  In  the 
place  of  that,  at  a  different  and  greater  price, 
because  that  would  not  be  incumbent  «i  the 
d^endant  to  do  that,  If  he  could  do  it  or  not. 
Just  as  be  pleased.  There  was  no  necessity 
tor  the  defendant  other  than  the  purpose  ot 
Ita  own  business^  to  do  It  So,  If  yon  find  that 
to  be  the  case,  thai  the  defendant  would  not 
be  entitled  to  any  damages  for  tbe  difference 
between  the  price  of  lumber  agreed  to  be  fur- 
nished and  this  last  mmtloned  car,  which 
defendant  jmrdiased  elsewhoe  tax  ttie  gen- 
eral purpose  of  his  business.  It  is  <m\j  the 
direct  and  proximate  consequoiceB  of  a  man's 
act  that  he  can  he  held  responsible  for,  and 
If  a  man  agrees  to  furnish  goods  tot  another, 
and  falls  to  do  1^  and  the  otber  jmrty  is  not 
compelled  to  buy  goods  In  the  place  of  these 
for  some  specific  purpose,  but  goes  on  In  the 
general  course  of  his  businesa  and  bu^  otber 
goods,  the  psr^  who  had  failed  to  furnish 


goods  under  such  contract  as  tbat  would  not 
be  liable  for  any  special  damages,  enhance- 
ment in  prtce,  or  anything  else  that  the  other 
party  might  pay  in  the  gmeral  course  of  busi- 
ness for  goods  to  take  the  place  of  those  that 
the  party  had  agreed  to  furnish ;  that  Is,  In 
reference  to  the  third  counterclaim.  So.  If 
you  find,  first,  that  there  was  such  a  contract 
between  the  parties  to  furnish  that  car  load 
of  lumber,  and  yon  should  find  further  ttiat 
the  defendant  suffered  dsmages  as  a  natural 
consequence  of  the  breach  of  the  contract,  It 
is  entitled  to  compensation  for  such  damages 
as  that;  but  if  It  mer^  suffered  damages 
arising  from  the  fact  that  it  went  into  the 
market  in  the  general  course  of  Its  business, 
and  bought  other  lumber  at  a  different  price, 
the  plaintiff  would  not  be  liable  tor  damages 
on  tbat  score,  because  It  would  be  held  that  It 
was  not  within  the  contemplation  of  the  par 
ties  at  the  time  the  cmtract  waa  madei.  Ton 
will  observe  in  one  of  tiiese  oountovlaims  It 
is  allied  tbat  the  parties  merely  agreed, 
without  any  refuence  to  spedal  purpose,  but 
merely  for  the  purpose  of  defendant's  goieral 
business,  and  imless  there  are  damages  natu- 
rally resulting  from  the  fSllure  to  perfbrm 
the  contract  by  tiie  i^alntiff  in  this  case,  then 
he  csnnot  be  held  responsible  for  any  Qiecial 
damages,  unless  it  Is  notified  that  special  im- 
ages would  ensue  in  case  this  plaintiff  failed 
to  keep  Ite  contract** 

The  an>dlant  complains  of  this  charge  on 
the  ground  that  a  seller  wbo  falls  to  carry 
out  his  contract  la  equally  llaUe  for  the  dif- 
fermce  between  the  omtract  price  and  the  ■ 
market  price  whether  the  goods  woe  bought 
tor  a  special  purpose  or  for  the  general  pur- 
poses of  the  buyer's  business,  and  that  the 
^lect  of  tiie  charge  was  to  deny  recovery  1^ 
de^dsnt  fm  the  counterdaim,  as  no  special 
damagea  were  claimed  or  proven,  but  onlj- 
general  damages,  to  be  measured  by  the  dif- 
ference between  the  contract  price  and  the 
market  price  of  tiie  goods  st  the  time  and 
place  of  delivery.  The  general  rule  undoubt- 
edly is  that  when  the  vendor  falla  to  deliver 
goods  sold,  the  vendee  is  entltied  to  recover 
the  difference  between  the  contract  price  and 
the  market  value  of  the  goods  at  tiie  time  i 
and  place  appointed  for  delivery,  and  pos- 
sibly Interest  Davis  v.  BIchardson,  1  Bay, 
106;  Blis8<m  ft  Oa  V.  Johnson  ft  Ooi,  74  S. 
a  202,  54  S.  D.  202;  S  Sutherland  on  Dam- 
ages, 866.  The  d^Midant  was  entitled  t'> 
have  the  jury  so  Instructed,  if  thwe  was  evi- 
dence of  such  a  OHitract  and  ito  breach.  We 
cannot  say  that  the  diarge  as  a  whde  mb- 
stantially  gave  the  defendant  ttie  beneAt  of 
the  rule  stated,  as  the  court  charged  defend- 
ant's request  subject  to  his  gsnrasl  cbargcw 
and  in  that  charge  it  is  poadtivdy  stated 
tbat,  'if  defendant  suffered  damages  arising 
fnmi  the  Cactthat  it  went  into  tiienuuftet  in 
the  general  course  of  ito  business,  and  bought  i 
otiier  Inmbw  at  a  different  price,  tiie  plain-  I 
tiff  would  not  be  liaUe  for  damages  on  tSat 
score,  because  it  would  be  held  that  It  was 
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not  witbln  tSxB  contemplation  of  the  parties 
at  the  time  the  contract  was  made."  The 
difference  between  the  contract  velce  and  the 
maAet  price  of  goo6M  at  the  time  and  place 
of  delivery  to  eomethlng  which  most  follow 
necesaarlly  and  In  the  usual  coarse  of  things, 
and  most  therefore  be  held  to  be  witbln  the 
reasonable  contraiplatlon  of  the  contracting 
parties,  and  to  fait  within  tbe  class  of  gener- 
al damages  as  distinguished  from  special 
damages,  which  do  not  arise,  necessarily  and 
in  the  usual  course  of  things,  from  a  breach 
of  contract,  but  which  do  arise  Aiom  drcum- 
staneea  peculiar  to  tbe  special  case^  Snch  Is 
tbe  dlstlnctton  between  general  and  qtedal 
damages,  as  stated  In  the  famous  cue  of 
Hadley  t.  Baxmdale,  9  Urch.  841,  ai^rored 
and  applied  In  this  state  In  very  many  cases. 
There  was  error,  therefore,  in  the  charge. 

The  respondent  seeks  to  sustain  the  judg- 
ment on  the  grounds  stated  in  the  "case" 
for  appeal:  (1)  That  the  court  erred  In  al- 
lowing the  answer  setting  up  the  third  coun- 
terclaim to  be  amended  after  sustaining 
plalntllTB  demurrer  thereto  for  Insufficiency. 
(2)  In  refusing  plaintiff's  motion  for  nonr 
suit  as  to  the  third  counterclaim,  when 
there  was  no  eTldence  of  any  contract  or 
damages  In  connection  therewith. 

Bren  if  we  should  consider  wliether  there 
was  error  in  allowing  the  amendment,  we 
would  hare  to  sustain  the  ruling  of  the  court, 
ns  the  amendment  did  uot  Insert  a  new  or 
different  cause  of  action,  but  was  designed 
to  complete  a  defectiT^y  stated  cause  of  ac- 
tion, and  It  was  within  the  discretion  of  the 
court  to  grant  it  Buberg  t.  Brown,  SO  8. 
C  39S,  27  S.  B.  878 ;  Brown  r.  BiOlway  Co., 
58  S.  O.  466,  86  B.  E.  862. 

If  It  should  be  conceded  that  the  second 
ground  urged  does  show  that  error  prejudi- 
cial to  respondent  was  committed,  It  cannot 
be  relied  on  to  sustain  the  Judgmoit  of  the 
circuit  court,  for  If  we  should  condude  that 
tbwe  was  no  erldence  of  the  third  couDter* 
claim,  we  could  not  dismiss  the  counter- 
dafm,  but  could  only  grant  a  new  trlaL 
Chemical  Go;  r.  Klrren,  66  B.  O.  207,  48  S. 
B.  668;  Lewis  T.  Hlnson,  64  8.  0.  S71,  48  8. 
B.  16. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  tbe  case  Is  remanded  for  a  naw 
trial 


OABTBB  r.  SOUTHBBNBT.  00. 

(BnpruDS  Court  of  South  Ohwolfaia.  Uardi 
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OAaBma  —  Bkbob  in  TioKcr  —  Minnoziiiu 

Where  a  passenger  has  been  inadvertent^ 
informed  by  tiw  tlciet  agent  tiiat  a  throum 
train  stopped  at  a  small  station  to  whidi  he 
sold  her  a  ticket  she  mutt  use  all  reasonable 
means  sngzested  by  the  ctHidactor,  on  discover- 
ing the  mistake,  to  minimise  her  damaxes,  and 
sbonld  get  off  at  a  station  preceding  ner  des- 
tinatkm  and  take  tiw  next  local  train  following, 
and  cannot  recover  for  iniory  caused  by  going 


to  the  station  next  beyond  her  destination  and 
walking  back  nine  miles  throagh  the  heat  and 
rain. 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Union  Coun^;  Elugh,  Judge. 

Action  by  Mamie  Isabel  Carter  against  tbe 
.-outbem  Railway  Company.  Judgment  for 
plaintiff,  and  d^endant  utpeals.  Berersed. 

Suidars  A  De  Pan,  fbr  anwlhuit  Y.  B. 
De  Pass  for  respondot 

WOODS.  J.  Tbe  plaintiff,  Una.  Garter,  »• 
covered  a  Judgment  of  f  SCO  against  tbe  de- 
fendant Southern  Ballway  Company,  for 
Injuries  which  she  alleges  resulted  from  de- 
fendant refusing  to  stop  Its  train  and  pnt 
her  off  at  Zirconla,  N.  CL.  to  which  point 
she  bdd  a  tlctet;  pnrcbased  at  Union,  S. 
d,  where  she  had  taken  the  train.  The  de- 
fendant's an)eal  ratoes  Interesting  questtons 
as  to  tbe  right  of  a  passengw  bidding  a 
UAet  to  a  station  at  whicb  the  train  be 
to  on  does  not  stop. 

Tbe  defendant  bad  two  dally  trains  pas- 
sing Union,  S.  C,  and  Zlrconla,  N.  C,  known 
as  "Mo  8"  and  "No.  U";  m  flrst  leaving 
Union  at  9  o^clock  a.  m.,  and  the  sectmd 
about  2  Q^dock  p.  m.  No,  14  was  a  local 
train  sdiednled  to  atop  at  Zlrconla.  No.  9 
was  Khednled  to  stop  at  tbe  more  Important 
stations,  not  biclndlng  Zlrconla.  These  trains 
it  will  be  oonvoilent  to  designate  tha  "local 
train"  and  tha  "tilirongb  train."  Accompa- 
nied by  ber  husband,  the  plaintiff,  on  July  31, 
1904,  boarded  No.  8,  the  tbrongb  train,  wttb 
a  tl^et  to  Zlrconla.  As  she  and  her  bus- 
band  testify,  be  bon^t  her  ticltet  and  hto 
own  10  or  16  minutes  before  the  arrival  of 
the  train,  the  tl^et  agent  telling  them  th^ 
would  reacb  Zlrconla  about  12  o'dock.  This 
statemoit  If  made  by  tbe  a^ent,  could  only 
refer  to  the  ilirou^  train,  as  tbe  local  train 
did  not  leave  Unicm  until  about  2  o^doA. 
The  conducts  told  ttie  plaintiff  he  contd  not 
stop  Us  train  at  Zlrconla,  and  suggested  to 
her  and  ber  husband  that  tbey  should  get  ott 
at  Saluda,  the  next  stop  befWe  reacbii«  Zlr^ 
conia,  and  wait  there  fbr  tiie  local  train  or 
go  on  to  Flat  Ro<*,  the  next  stop  beyond. 
Tha  plaintiff  refused  to  get  off  at  Saluda, 
and  Insisted  on  b^ng  put  at  Zlrconla, 
because  she  had  written  to  her  friends  to 
meet  hw  tiieia  and  take  her  a  short  dtetance 
In  the  country  to  ber  fiither's  home^  which 
was  her  ultimate  destination.  The  train  did 
not  stop  at  Zlrcmla,  and  tbe  ptolntiff,  in 
company  with  ber  husband,  got  off  at  Flat 
Bod^  from  which  point  she  walked  two 
miles  to  the  residence  of  taw  sister.  Intending 
to  spoid  the  nl^t  there  and  walk  to.  her 
destination  the  next  day,  a  distance  about 
nine  miles.  Not  finding  her  sister  at  bom^ 
she  and  her  husband  continued  ttolr  Jonmey 
on  foot  the  entire  distance  over  a  rough 
monntein  road  or  trail  The  plaintiff  and 
ber  hnsband  testify  that  from  this  Journey 

a  hot  day,  in  tbe  rain,  she  suffered  much 
hardship,  resulting  in  sickness  fn»n  whlcb 
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tt  tbe  time  of  tbe  trial  ihe  had  not  recoTered ; 
and  It  was  for  tfaU  suffering  and  sickness 
that  the  plaintiff  demanded  and  recovered 
against  tiie  defendant  damages  as  the  proii- 
mate  result  of  its  refusal  to  stop  Its  train 
at  Zlrconla.  In  demanding  to  be  put  off  at 
Zlrcoola  and  refusing  to  get  off  at  Saluda 
and  wait  for  the  next  train  which  arrlTed  at 
Ziroonla  late  tbe  same  afternoon,  tbe  plain- 
tiff. 88  she  testified,  bad  in  t1«w  the  fact  that 
in  going  on  to  Flat  Rodk  ohe  would  have 
to  walk  back  nine  miles ;  and  so  she  informed 
tbe  conductor. 

The  testlmonr  of  the  conductor  differed 
Uttle  from  that  of  the  plaintiff,  except  that 
he'  testified  that  before  reaching  Spartan- 
burg be  Boggeeted  to  ber  that  ell7  as  a  om- 
Tsnlent  place  to  wait  tac  Om  next  train,  while 
tills  was  denied  b7  the  plaintiff,  Tbe  plain- 
tiff testified  that  she  absolutely  refused  to 
consider  the  conductor's  suggestion  to  get  off 
at  Salnda,  and  that  be  did  not  offer  hex 
tranqwrtation  from  Salnda  to  Zlrcnila  on 
the  next  train,  while  on  this  point  the  con- 
doctor  said  that  tbe  ^alntlfl  and  ber  hus- 
band lint  speed  to  titop  at  Salnda,  and  he 
actually  Indorsed  the  tickets  so  as  to  i^re 
them  passage  on  the  next  train,  and  they 
tbm  changed  their  minds  and  concluded  to 
CO  <m  to  Flat  Rock. 

From  the  foregoing  statemrait  It  will  be 
seen  Quit  there  Is  little  dispute  as  to  the 
material  facts;  and  the  question  in  tbe  case 
was  whether  tbe  plaintiff,  having  refused  to 
get  off  at  Salnda  and  take  the  local  train, 
bad  a  right  to  go  on  to  Flat  Rock  and  re- 
cover of  the  defendant  damages  for  tbe  suf- 
fering and  sickness  due  to  her  long  walk.  In 
other  words,  was  the  hardship  of  tbe  journey 
and  the  sickness  resulting  from  It  the  nat- 
ural and  proximate  outcome  of  the  defend- 
ants failure  to  stop  Its  train  and  let  the 
plaintiff  off  at  Zlrconlat  This  question  is 
presented  with  great  elaboration  In  tbe  ex- 
ceptions to  tbe  charge,  covering  11  printed 
pages,  but  we  think  the  vital  point  Is  suf- 
ficiently indicated  by  the  tenth  request  to 
charge  and  the  court's  modification  of  It 
Tbe  request  was:  "If  it  appears  that, 
through  a  mistake  or  oversight,  the  agent 
sold  8  ticket  for  a  train  not  scheduled  to 
stop  at  the  station  she  wanted  to  get  off  at, 
and  the  plaintiff  got  on  board  of  such  train, 
and  while  on  the  train  was  Informed  by  tbe 
conductor  before  reaching  such  station  that 
it  did  not  stop  there,  but  that  there  was  an- 
other train  following  on  that  day  on  which 
she  conld  go  to  her  station,  and  advised  her 
to  get  off  the  train  she  was  on  and  get  on 
the  other  train,  and  she  refused  to  do  ao, 
and  remained  on  and  was  carried  by  to  an* 
other  station*  and  then  got  off  and  walked 
through  the  country  and  was  made  sitik. 
when,  If  she  had  gotten  off  and  taken  the 
other  train,  ttiB  would  not  have  happened— 
then  she  cannot  recover  any  damagea."  The 
modification  was:    "That  Is  sqhject  to  tbe 


same  modification.  In  fact,  It  involves  ttie 
same  question  as  to  tbe  law  and  facts  both, 
bnt  it  involves  the  same  cnulderatkm  that 
applies  to  the  preceding  request  I  charge 
you  that  you  must  consider  tbe  circumstances 
in  which  the  plaintiff  was  placed  on  this 
particular  occasion,  not  only  the  drcom- 
stances  that  confronted  ber  on  the  train,  but 
tbe  fdrcumstances  that  would  have  confront- 
ed ber  If  she  had  gotten  off  the  train  and 
waited  tor  another  train  wboi  It  reaped 
the  station  tliat  she  was  going  to;  that  is. 
If  yon  find  that  there  was  an  aigasBment 
by  some  party  to  meet  ber  at  that  station 
at  that  partlcnlar  train,  and  that  sndi  en- 
gagement would  be  broken  If  she  got  oflF  tin 
train  and  waited  and  got  <m  another  train 
that  arrived  at  a  later  boor,  then  It  la  a 
matter  for  the  passmger  to  consider  which 
course  She  would  adopt,  and  If  she  arrives 
at  the  conclodon  which  a  person  of  ordinary 
prudence  and  reason  under  similar  circnm- 
stancea  would  arrive  at,  then  she  performa 
her  duty  with  reference  to  the  defendant. 
And  any  act  or  conduct  on  her  part  by  al- 
lowing hersdf  to  be  carried  by  the  station 
would  not,  under  these  drcomstancea,  defeat 
her  right  to  compensation  for  whatever  in- 
juries die  snffered  because  of  the  failure  of 
the  railroad  company  to  perform  Its  duty. 
With  Qiat  mo<Uflcatlon,  I  charge  yon  tliati*' 
The  request  and  modification  are  to  be  con- 
sidered not  as  applied  to  a  claim  for  damages 
for  delay  in  carrying  the  plaintiff  to  ber 
destination  according  to  her  ticket;  for  the 
stilt  is  not  OQ  that  ground,  but  for  tbe  hard- 
ship of  tbe  long  walk  and  the  slt^ew  re- 
sulting from  It 

There  can  be  no  doubt  of  the  right  of  rail- 
road companies  to  run  passenger  trains  stop- 
ping only  at  Important  stations,  provided 
reasonably  adequate  provision  Is  made  by 
other  trains  fbr  tbe  accommodation  of  local 
travel.  Incident  to  this  right  of  a  railroad 
company  Is  the  duty  of  a  passenger  l>efore 
boarding  a  train  to  use  due  diligence  to  as- 
certain If  it  stops  at  his  destination,  and.  If 
the  passenger  fails  to  use  tbe  means  of  In- 
formation at  his  command,  he  cannot  c<Hn- 
plaln  of  the  resulting  inconvenience  or  dam- 
age, even  If  on  his  refusal  to  pay  the  addi- 
tional fare  to  tbe  next  regular  sb^lng  place 
he  la  ejected  from  the  train.  Railroad  Oo. 
V.  Randolph  (111.)  S  Am.  R^.  00;  Atetalson, 
etc..  B.  R.  Co.  V.  Oants  (Kan.)  17  Pac.  54,  5 
Am.  St  Rep.  780;  Dietrich  v.  R.  H.  Co.  (Pa.) 
10  Am.  Bep.  715.  On  the  other  hand.  It  is 
the  duty  of  the  railroad  company  to  provide 
reasonable  means  by  which  the  passenger  mny 
t>e  Informed  as  to  the  proper  train  for  him 
to  take;  and  the  request  to  charge  above 
quoted  goes  on  the  supposition  that  tbe  de- 
fendant bad  failed  to  perform  its  duty  In 
this  respect  that  the  ticket  agent  had  made 
a  mistake,  and  either  by  words  or  by  bis 
action  In  selling  the  plaintiff  a  ticket  tor  tbe 
train  she  took  r^nresraited  to  hee  that  that 
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train  wonld  stop  at  Zlrconla.  Aasumlng, 
tben,  that  the  plaintiff's  being  on  the  wrong 
train  was  due  to  the  mistake  of  the  railroad 
company,  and  not  to  any  fault  of  her  own, 
what  were  the  relative  duties  In  these  dr* 
camatances  of  the  railroad  company  and  the 
passenger?  Ordinarily  the  duty  of  a  rail- 
road company  Is  to  stop  Its  train  to  let  off 
passengers  at  stations  to  which  It  has  nnder^ 
taken  to  carry  them.  But  where,  as  in  this 
case,  a  passenger  is  on  a  train,  by  the  mis- 
take of  a  ticket  agent,  which  under  the  rules 
of  the  company  does  not  stop  at  the  station 
called  for  by  bis  tidcet,  the  prompt  and  safe 
transportation  of  other  passengers  is  also 
to  be  considered  by  the  conductor  In  deciding 
whether  he  will  adhere  to  his  schedule  or 
9tofi  for  the  particular  passenger,  and.  if 
in  good  faltli  he  decides  It  to  be  his  duty 
not  to  stop,  tben  it  Is  the  duty  of  the  rail- 
road cmupany  to  correct  the  mistake  of  the 
ticket  agent  as  far  as  practicable  with  the 
least  possible  damage  and  Inconrenlence  to 
the  insBOiger,  and  to  compensate  the  passen- 
ger for  such  damage  as  resulted  from  the 
mistake  as  a  proximate  cause. 

The  duty  of  a  passenger  In  ttie  sitaatlon 
of  the  plalntlfC  Is  to  use  all  reasonable  means 
known  to  herself  or  suggested  by  the  con- 
ductor to  minimise  her  damage,  especially 
when  It  la  conceded,  as  in  tibia  caae,  that  tlw 
fault  allured  against  Uie  ticket  agent  In  mis- 
leading the  passenger  was  due  to  Inadvert- 
ence; and  the  passenger  cannot  noorer  tor 
losa  or  injury  which  could  have  been  avoided 
by  ttie  use  of  nudi  means.  Willis  t.  Tel.  Oa, 
69  a  a  B89  48  S.  E.  688;  2  Sberman  &  Bed- 
fleld  on  Nag.  par.  741.  In  tiw  an>llcation  of 
mis  piln^Ie  of  the  right  and  dnty  <rf  the 
carrlCT  to  correct  its  mistake  and  of  the  duty 
of  the  passenger  to  minimise  the  damage,  aa 
a  general  rule  where  a  passenger  on  account 
of  the  mistake  of  the  canla-^  agmt  boards 
a  train  not  scheduled  to  stop  at  hta  station, 
the  carrier  has  a  right  to  correct  tlie  mistake 
tij  letting  the  passenger  off  at  a  stopping 
I^ace  et  that  train  ttefbre  passing  the  paasoi- 
ger**  destinatton»  so  tiutt  he  may  take  the 
next  train  scheduled  to  stopathlsdestinatioii; 
and  It  la  the  duty  of  the  passoiger  to  stop  off 
and  ynit  for  such  train.  Intematlcmal  Rall< 
way  Oo.  T.  Haastil  (Tex.  Sup.)  SO  Am.  Rep. 
6^  In  such  case,  however,  the  common 
carrier  Is,  of  course,  liable  for  any  damage 
or  loss  of  time  resulting  from  the  passenger's 
stopping  off  whldi  would  not  have  been  inci- 
dent to  waiting  for  the  local  train  at  the 
point  where  the  passenger  had  to  commence 
his  Joamey.  It  is  true,  this  general  rule  as 
to  the  duty  of  the  passenger  to  stop  and  wait 
tor  the  next  train  is  subject  to  exceptiona, 
and  there  may  be  circumstances  requiring 
the  conductor  of  a  fast  train  to  stop  and  let 
one  passenger  off  at  an  unscheduled  station 
even  at  the  cost  of  disarranging  the  running 
of  bla  own  and  other  trains  and  Inconven- 
lendng  other  passengers.   For  example  the 


passenger  could  refuse  to  allow  the  railroad 
company  to  correct  Ita  mistake  by  requiring 
him  to  leave  the  through  train  and  wait 
for  the  local,  at  the  cost  of  danger  of  life  or 
limb  or  of  physical  suffering  or  other  hard- 
ship. Therefore,  as  an  abstract  proposition 
of  law,  It  Is  true,  as  the  circuit  judge  aald, 
that  the  duty  of  a  passenger  to  get  off  and 
wait  for  the  next  train  scheduled  to  stop  at 
his  destination  Is  not  so  absolute  but  that  it 
may  depend  on  circumstances.  But  In  this 
case  there  were  no  drcumstancea  which  in 
any  view  could  justify  the  plaintiff  in  refus- 
ing to  wait  for  the  local  train  at  Saluda,  and 
in  putting  upon  the  defendant  responsibility 
tor  the  injuries  which  came  to  her  from  her 
determination  to  go  on  to  Flat  Bock  and 
walk  nine  miles  over  a  rough  trail;  for  there 
was  not  a  sdntllla  of  evidence  that  any  dam- 
age or  injury  or  hardship  would  have  result- 
ed to  the  plaintiff  if  she  had  gotten  off  at 
Saluda  and  waited  for  the  next  train,  or  that 
she  had  any  reason  to  apprehend  any  injury 
or  hardship  from  so  doing.  It  was  undis- 
puted that  the  local  train  would  be  along  the 
same  afternoon  and  take  her  to  her  destina- 
tion. There  was  no  evidence  that  Saluda 
was  not  a  convenient  and  respectable  stop- 
ping place,  where  the  plaintiff  might  atay  lu 
safety  and  comfort  Hie  local  train  which 
she  would  have  taken  from  Saluda  was  the 
very  train  she  should  have  been  directed  to 
take  at  Union,  and  the  only  train  on  which 
it  was  defendant's  duty  to  carry  her  to  Zlr- 
conla, and  there  Is  no  evidence  that  she 
would  have  suffered  any  Inconvenience  or 
loss  from  waiting  at  Saluda  rather  than  Un- 
ion beyond  the  actual  loss  of  time  from  her 
work  as  an  operative  In  the  factory.  The 
drcum stance  alleged  In  the  complaint  and 
mentioned  by  the  circuit  judge  as  one  which 
she  had  a  right  to  consider  as  a  reason  for 
refusing  to  wait  at  Saluda,  that  she  had 
written  to  friends  to  meet  her  on  arrival  of 
the  through  train  at  Zlrconla,  cannot  have 
any  force  or  even  application,,  for  the  reason 
that  the  plaintiff  wrote  and  made  this  ap- 
pointment, as  she  alleged,  on  some  day  be- 
fore the  day  of  her  departure  frran  Union, 
and  before  she  was  misled  by  the  agent  as  to 
the  train  she  could  take  for  Zlrconla.  There 
is  no  evidence  that  she  had  then  made  any 
effort  to  asc^aln  what  train  stopped  at  Zlr- 
CMila,  and,  as  she  had  no  right  to  be  carried 
there  on  the  through  train,  she  could  not 
hold  the  railroad  company  responsible  for 
the  consequences  of  having  written  to  her 
flrlends  to  meet  her  at  that  train. 

As  already  remarked,  the  plaintiff  Is  not 
suing  for  delay  or  loss  of  time,  but  specific- 
ally for  the  hardship  of  the  long  journey  on 
foot  from  Flat  Rock  to  her  father's  home 
near  Zlrconla,  and  the  illness  alleged  to  have 
resulted  from  the  fatigue  and  exposure.  It 
is  to  be  further  observed  that  the  complaint 
alleges  the  conductor  told  plaintiff  he  would 
force  her  to  go  on  to  Flat  Bock  beyond  her 
destination  before  he  would  allow  her  to  get 
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off.  If  fhiB  allegation  bad  been  made  good, 
a  very  dltFerent  case  would  bare  been  pre- 
sented, but  the  plaintiff's  own  proof  was  that 
the  conductor  gave  her  tbe  opportunity  to 
get  off  at  Saluda,  which  was  on  the  Uolou 
side  of  Zlrconla,  and  there  wait  fw  tbe  local 
train. 

To  sum  up,  In  the  whole  case,  there  is 
nothing  whatever  disclosed  by  the  evidence 
which  could  make  tbe  defendant  responsible 
for  anything  more  than  the  delay  of  the 
plaintiff  In  reaching  her  destination  which 
would  have  been  consequent  on  waiting  at 
Saluda  for  the  local  train.  It  was  her  own 
choice  to  go  on  to  Flat  Bocfc  and  take  tbe 
long  walk  over  the  mountain  trail,  and  tbe 
resulting  hardship  and  sickness  cannot  In 
any  possible  view  of  the  evidence  be  regard- 
ed a  natural  or  proximate  result  of  the  de- 
fendant's selling  her  a  ticket  on  the  wrdng 
train  or  refusing  to  put  her  off  at  Zlrconla. 
On  this  point  the  facts  are  not  Buaceptlble 
of  any  other  inference. 

The  vital  difference  between  this  case  and 
the  case  of  Pickens  t.  Railroad  Co.,  M  S.  C. 
511.  82  S.  G.  667,  Is  that  In  that  case  there 
was  evidence  that,  the  railroad  company 
having  failed  to  furnish  any  car  at  Aiken 
so  that  Mrs.  Pickens  could  continue  her  Jour- 
ney from  Augusta  to  Edgefield,  she  had  no 
alternative  but  to  leave  the  station  and  en- 
counter the  hardship  of  the  storm  from 
which  ehe  suffered.  Here  the  plaintiff  with- 
out necessity  chose  to  make  the  long  Journey 
over  the  mountain  trail.  In  Richardson  v. 
Railroad  Co.,  Tl  S.  C.  445,  51  S.  E.  261,  there 
was  evidence  to  tbe  effect  that  the  passenger 
having  a  ticket  from  Columbia  to  Latta  took 
a  train  not  scheduled  to  stop  at  Latta  In 
c-onseQuence  of  the  mistake  of  the  ticket 
agent.  It  differed  from  this  case  In  that  the 
conductor  not  only  refused  to  stc^  at  Latta, 
but  demanded  of  the  passenger  additional 
fare  to  Dillon,  which  was  tbe  only  stop  any- 
where in  the  vicinity  of  Latta,  and  upon  the 
passenger's  refusal  to  pay  stopped  the  train 
and  pat  him  off  against  Ills  will  as  a  tres- 
passer. The  question  of  proximate  and  re- 
mote causes  and  effects  did  not  arise  In  that 
case  nor  in  the  case  of  Samuels  v.  Railroad 
Co.,  35  8.  C.  493,  14  8.  E.  &43.  28  Am.  St.  Rep. 
883. 

It  la  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  tor  ■ 
new  trial. 


DANTZLEB  T.  OOX  &  DANTZLBB. 
(Snsrema  Goort  of  South  Carolina.    Oct  80, 

idoe.) 

1.  HJnOEKCB— Relevanct— Fbaud. 

In  an  action  grounded  on  fraud,  evidence 
is  admisaible,  though  only  remotely  cramected 
with  the  transaction  out  o£  whidl  the  con- 
troversy had  arisen. 


2.  Appbui— BxviKw— PisoBsnoir  ov  Ooubt. 

Bnlings  of  the  court  as  to  ttie  adndaslon 
of  irrelevant  evidence  are  not  reviewable  nnle« 

there  lias  been  an  abuse  of  discretion. 

8.  Saicb— WEianr  of  Svioenck. 

A  verdict  for  d^ndanta  baaed  on  alleged 
fraad  on  tbe  part  of  plaintiff  will  not  be  set 
aside  because  there  Is  no  direct  evidence  bos- 
taitting  the  defense,  where  there  were  facts 
and  cfrcunutances  from  which  tlie  jmr  might 
properly  have  drawn  the  inference  m  favor  of 
such  aliegationa,  and  plaintiff  did  not  go  on  tbe 
stand  to  deny  tbe  same. 

[EH.  Note.— Ft»r  eases  In  w^L  see  Cent.  IMg. 
vol.  8,  Appeal  and  Error,  ffwSSrSBM.} 

4.  Saui— Objeotimb  Waived. 

Where  the  jury  found  for  all  of  the  narc- 
nersbip  defendants,  though  one  of  th^  had  not 
answered,  his  liability  being  admitted,  and  thia 
ground  was  not  urged  on  motion  for  a  new 
trial,  nor  mentioned  when  the  vodlct  was  u- 
nounced,  the  Judgment  will  not  be  set  aside. 

[Ed.  Notft— F»r  caies  in  point,  see  Cnt  Dig. 
vol.  2,  Appeal  and  Error,  f  1700.] 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County ;  Aldrlch,  Jndge. 

Action  by  D.  E.  Dantzler  against  BL  B. 
Coz  and  another.  Judgment  tor  defendant, 
and  plaintiff  i^peali.  Affirmed. 

The  followiiv  are  the  e»!cs>tIona  of  plain- 
tiff: **a)  Because  the  drcDlt  Jndss  exred  in 
admitting  the  teatSmooy  of  the  defaidant- 
A.  L.  Dantzler  In  regard  to  the  amomit  ot 
moD^  that  be  Invested  In  the  bnslneea  of 
the  tLrm  of  the  defoidants  Ooz  ft  Dantzler. 
said  testimony  being  entire^  Irrelevant  to 
any  issue  raised  by  the  pleadings,  becanae 
it  is  expressly  admitted  hy  the  defendants, 
both  in  their  pleadings  and  their  testimony, 
that  the  defradant  A.  L.  Dantaler  was  a 
membw  of  s&ld  firm,  and  the  nature  or  ez- 
toit  of  his  interest  in  said  firm  Is  not  In 
Issuer  nor  is  it  relevant  to  nny  fact  in  Issue ; 
It  being  manifest  that  said  testlm<Hiy  was 
calculated  to  mislead  and  confuse  the  Jury, 
and  to  create  prejudice  against  tbe  plaintiff. 
(2)  Becanse  the  drcnit  court  erred  In  allow- 
ing the  defendant  A.  Ia  Dantzler  to  testify 
as  to  how  much  money  he  drew  tter  personal 
use  from  the  firm  of  Ooz  ft  Dantzler  from 
time  to  time  (1)  becanse  said  testimony  was 
entirely  Irrelevant  to  any  Issue  raised  by 
tbe  pleadings,  and  because  tbao  was  no 
evidence  even  tending  to  show  that  the  plain- 
tiff, D.  K.  DantzlsTt  had  any  notice  or  know^ 
edge  of  the  transactions  In  question,  or  wss 
In  any  wise  ctmnected  therewith;  It  bdng 
the  manifest  effect  of  aaid  teeUmony  to 
confuse  and  mislead  the  Jury,  and  to  preju- 
dicially affect  the  plalntUTa  case.  (3)  Be- 
cause the  drcnit  Judge  rared  in  pnmltting 
the  defoidant  A.  I*  Dantsler  to  testify  as 
to  how  mudh  board  he  paid,  and  when  be 
paid  It;  bow  much  life  insurance  he  carried, 
and  the  amount  of  his  premiums ;  how  mndi 
money  he  spent  on  a  vldt  to  WaahinglxHi. 
D.  C.  and  where  he  got  It  from,  etc  (l)  be- 
cause said  tortimony  la  manifestly  Irrtfevant 
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to  any  tame  In  fills  case,  and  (2)  becanae 
there  Is  no  erldraca  taiding  to  prove  that 
tbe  plaintiff,  D.  K.  Danlzler,  had  any  notice 
or  knowledce  of  the  tranaactl<ms  In  question, 
or  Taa  In  any  wise  connected  therewith; 
It  being  tbe  manifest  effect  of  aald  testimony 
to  confuse  and  mislead  tbe  Jnty,  and  to 
prejudicially  affect  the  plalntiCTs  case.  (4) 
Because  the  circuit  judge  erred  in  ptfmltting 
tbe  defendant  A.  L.  Dantsler  to  testify  In 
regard  to  Tortoos  and  sundry  ntrles  in 
tbe  books  of  Oox  A  Dantaler,  because  there 
waa  absolutely  no  erltoioe  ten^ng  to  prove 
that  the  plaintiff,  D.  K.  Dantsler,  had  any 
notice  or  knowledge  of  sudti  entries,  or  of 
any  transaction  affected  thereby,  or  that  he 
was  In  any  wise  connected  therewith;  It 
being  manifestly  the  effect  of  said  testimony 
to  confuse  and  mislead  tbe  jury,  and  to 
prejudicially  affect  the  plaintiff's  casa  (5) 
Because  his  honor  wred  In  permitting  the 
defendant  B.  R.  Cox  and  defendants'  wit- 
nesses, T.  H.  Ooker,  K.  W.  Bloan,  and  J.  O. 
Muldrow,  to  testify  In  regard  to  mtrles  on 
the  books  of  Cox  it  Dantzler  by  tbe  defend- 
ant A.  L.  Dantzler,  and  In  regard  to  transac- 
tions of  defendant  A.  L.  Dantzler  with  bis 
codefendants,  without  proving  that  tbe  plain- 
tiff. D.  K.  Dantzler,  had  some  notice  or 
knowledge  of  said  entries  or  of  the  transac- 
tions affected  thereby,  or  that  he  waa  in  some 
way  connected  therewith;  said  testimony 
being  entirely  Irrelevant,  and  manifestly  cal- 
culated to  confuse  and  mislead  tbe  jury  and 
to  create  prejudice  against  the  plaintiff.  (6) 
Because  the  circnlt  judge  erred  In  admitting 
the  books  of  Oox  &  Dantzler  as  evidence, 
without  any  proof  that  the  plaintiff,  D.  K. 
Dantzler,  had  any  notice  or  knowledge  what- 
ever of  the  CTtries  therein,  or  of  the  transac- 
tions thereby  affected;  said  books  being, 
under  the  clrcomstances,  entirely  irrelevant 
to  any  issue  in  this  case,  and  being  mani- 
festly misleading  and  confusing  to  the  jury, 
and  calculated  to  create  prejudice  against 
tbe  plaintiff.  (7)  Because  the  circuit  judge 
erred  in  admitting  testimony  of  K.  W.  Sloan 
in  regard  to  entries  on  the  books  of  the  de- 
fendants Coi  ft  DantEler,  pertaining  to  a 
transaction  of  said  firm  with  Mrs.  J.  3. 
Willis;  said  testimony  being  manifestly  Ir^ 
relevant^  and  calculated  to  mislead  and  con- 
fuse the  Svaj  and  to  prejudicially  affect  tbe 
plalntiirs  case.  (8)  Because  the  circuit  Judge 
erred  in  overruling  plaintiff's  motion,  at 
tbe  close  of  the  defaidants*  teetlmcoiy,  to 
strike  out  the  testimony  of  B.  S.  Oox,  A.  L. 
Dantzler,  T.  H.  Ooker,  K.  W.  Sloan,  and 
J.  O.  Huldrow,  In  so  far  as  the  nme  related 
to  the  acoonnts  of  the  Arm  of  tbe  defendants 
Oox  ft  Danlxlar  and  to  tbe  Individual  afr 
count  of  A.  U  Dantzler,  and  In  regard  to 
all  transactkms  between  monbers  (kC  tbe  firm 
of  the  defudants  Owe  ft  Dantslor,  and  also 
all  testimony  In  regard  to  the  power  and  au- 
thorlly  of  tbe  defendant  A.  L.  Dantslor  to 
make  tbe  notes  in  suit,  because  aald  testi- 


mony was  entlr^  Irrelevant,  being  unsup- 
ported any  evidence  that  tbe  plalntlfli 
D.  K.  Dantslor,  bad  any  notice  or  knowledge 
ct  tbe  matters  In  qufisUcm;  said  testimony, 
being  manifestly  calculated  to  mislead  and 
confuse  the  jury,  end  to  create  ^ejudlca 
against  tbe  plaintiff.  ^  Becanae  the  cir- 
cuit judge  erted  la  overruling  i^intlfl*s  mo- 
tion for  a  new  tAal,  tltere  being  absolute 
no  testimony  to  lupport  the  verdict  of  tbe 
jury,  or  tending  in  the  slightest  degree  to 
prove  fraud  or  collusion  on  the  part  of  tbe 
plaintiff,  as  alleged  In  the  answer.  (10)  Be- 
cause the  circnlt  judge  erred  In  refusing  to 
set  asi^  ttie  verdict  of  the  Jury  and  grant 
a  new  trial,  although  the  Jury.  In  ntter  dl»* 
regard  ol  tbe  evidence,  found  for  the  de- 
fendants genwally,  including  tbe  defendant 
A.  L.  Dantzlw,  wbo  did  not  answer  tiie  com- 
plaint, and  whose  liability  la  admitted." 

Dargan  ft  Coggesball  and  Stevoison  ft 
Matheson,  for  ai^llant.  Spean  ft  Dennis, 

for  respond^ts. 

GARY,  A.  J.  This  Is  an  action  upon  two 
promissory  notes,  alleged  to  have  been  ex- 
ecuted by  the  defoidanta  under  their  Arm 
name.  In  ftivor  of  the  plaintiff.  The  d^end-' 
ant?  denied  tbe  auctions  of  tiie  oon^lalnt, 
exc^t  the  fact  of  partnership,  and  set  up  as 
a  dtfense  '^at  at  tha  time  of  the  alleged  ex- 
ecution of  the  notea  in  suit,  the  defendant 
A.  L,  Dantzler,  was  without  authority  to 
borrow  money  In  tbe  Ann  name,  and  If  he 
did  borrow  money  from  the  plabitlff,  and 
execute  to  bim  tbe  notea  In  s^t,  It  was  for 
his  own  private  benefit  and  use,  and  that 
the  plaintiff  had  knowledge  of  these  facts." 
Also,  "that  tlie  d^endant  A.  Z*  Dantsler  and 
Ml  brotlier,  tbe  plaintiff,  frandulmtly  and 
oolluslvely  made  and  accepted  tha  notes  bi 
suit  In  fraud  of  tbe  rights  of  these  defend- 
ants, and  without  their  knowledge  or  con- 
sent, and,  BO  fftr  as  the  partnership  Is  con- 
cerned, these  notes  are  without  coniAdwa- 
tlGU."  Also,  "that  tbe  plaintiff,  bi  collusion 
with  bla  brother,  tbe  defendant  A.  U  Dants- 
ler,  fraudulently  vralted  until  after  said  busi- 
ness had  been  wound  up,  and  the  defendant 
A.  li.  Dantaler,  had  drawn  from  the  firm 
whatever  amonnts  were  due  him  for  salary, 
before  any  demand  was  made.  In  order  that 
ttiese  defendants  mli^t  be  compelled  to  pay 
the  whole  amount  of  the  notes,  although  no 
consl&ratlon  passed  from  said  plaintiff  to 
defendants."  The  Jury  rendered  a  verdict 
In  favor  of  the  defendants,  and  the  plaintiff 
appealed  upon  exceptions,  fbat  will  be  set 
out  In  tbe  report  of  the  case. 

1.  When  fraud  is  allied,  contiderable  lati- 
tude Is  permlsslbla  In  the  Introduction  of 
testimony,  evn  when  It  la  only  remotely 
connected  wttt  tbe  transactl<m  out  of  which 
the  controway  has  ariaoi.  One  reasm  Is, 
that  In  cases  of  fraud  it  frequmtly  baroens 
that  It  la  Impossible  to  produce  Oireet  and 
positive  evidence  of  such  fact,  and  the  party 
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alleging  It  Is  neceBBarlly  forced  to  rely  upon 
the  Inference  to  be  drawn  from  the  Burronnd- 
Ing  drcomstances.  There  might  not  be  a 
single  fact  In  Itself  snfficlait  to  establlah  the 
fraad,  yet,  when  they  are  cooBldered  to- 
gether, their  combined  effect  may  produce 
conviction  npon  the  mlnda  of  the  Jarors. 
Applying  this  rule  to  the  case  under  consld* 
eratlon,  we  are  satisfied  that  the  testimony, 
to  the  Introduction  of  whldi  the  plaintiff  ob- 
jected, was  admissible. 

Z  Furthmnore^  the  Introducticm  of  irrele- 
rant  testtnuaiy  most  necessarily  be  1^  In 
large  measure  to  the  discretion  of  the  pre- 
siding Judge,  and  his  ralings  are  not  ai9>eal- 
able  unless  there  was  an  abuse  of  discretion, 
wtaldi  has  not  been  made  to  appear  In  this 
case. 

These  Tlews  diq)ose  of  all  tbe  eneptlons, 
except  tlie  nlntii  and  tenfli. 

8.  The  ninth  exception  asslgni  error  In 
OTerrulIng  tbe  moUon  for  a  new  trial,  <hi  tiw 
ground  ttiat  there  was  no  tesUmony  to  sup- 
port tbe  Terdlct  While  there  was  no  direct 
and  positive  testimony  sustaining  the  de- 
fenses set  up  In  the  answer,  still  there  were 
facts  and  circumstances  from  whldi  tb» 
Jury  might  properly  have  drawn  the  infers 
enoe  in  favor  of  said  allegations.  Hie  rule 
Is  thus  stated  In  Railroad  v.  ^urUow,  14 
Rich.  Law.  2S7 :  "It  may  be  that  no  one  of 
the  facts  would,  of  Itself,  warrant  the  Infer- 
ence and  yet,  when  taken  together,  they 
may  produce  belief,  wbldi  Is  the  object  of 
all  evl^tence."  In  1  GreoiL  Bv.  |  61a,  it  is 
said:  "It  Is  not  necessary  that  the  evidence 
should  bear  directly  rxQoa  tbe  lasne.  It  Is  ad- 
missible If  It  ten^  to  prove  the  lasne,  or  con- 
stltutes  a  link  In  the  of  proof,  alttioi^ 
akHM  it  mls^t  not  Justify  a  Terdlct  In  accord- 
ance with  It  All  the  Glrenmstances  mea- 
tlmied  In  this  ground  may  be  regarded  ^as 
links  In  tiie  chain  of  proof,  trom  which  tbe 
jury  might  deduce  the  Inferoice  of  the  de- 
fendants' privity  and  direction  in  the  acta  of 
treqDass.  This  Is  usually  the  case  where  an 
Issue  depends  on  circumstantial  evidence. 
Among  tiie  circumstances  was  the  fact  that 
having  tbe  iqtportunlty  to  take  the  stand 
and  exculpate  himself,  tbe  defendant'  de- 
clined to  do  so."  The  plaintiff  In  the  case 
under  ctmslderation  failed  to  become  a  wit- 
ness. 

4.  The  tenth  axc^tliMx  asrigns  error  In 
refusing  to  set  aside  the  verdict,  on  the 
ground  that  the  Jury  found  for  the  defend- 
ants generally.  Including  the  defendant  A. 
L.  Dantzler,  who  did  not  answer  the  com- 
plaint, and  wh(we  liability  is  admitted.  The 
record  does  not  disclose  the  fact  that  this 
ground  was  urged  upon  the  motion  for  a 
new  trial,  but  the  record  does  diow  that  A.  L. 
Dantzler  has  not  entered  up  Judgment  on 
said  verdict  Furthermore,  tills  obJectltm 
should  have  beoi  hiterposed  ^en  the  ver- 
dict was  announced. 

It  is  the  judgment  of  this  court  that  tbe 
Judgmait  (tf  the  circuit  court  be  affirmed. 


WOODS,  J.  I  dissent  Tbe  evidence 
shows  conclusively  that  A.  L.  Dantzler  was 
not  only  a  member  of  tiie  defendant  copart- 
nerdilp,  but  the  manager  of  tiie  business, 
and  his  authority  to  give  tbe  notes  sued  on  is 
beyond  controversy.  Any  private  undmtand- 
Ing  among'  the  members  of  the  firm  tliat  he 
should  not  give  notes  or  borrow  mcmcy  was 
not  binding  on  third  parsons  witiiont  no- 
tice, and  there  was  no  evidence  tiiat  tiie 
plaintiff  bad  notice  of  such  imderstaniUns. 
There  was  evidence  of  great  cwfuslon  In 
tbe  partnership  books  k^t  by  A.  U  Danti- 
ler,  and  of  Irregularities  In  tbe  conduct  itt 
tbe  business,  which  might  Justify  the  Infer^ 
ence  that  he  had  misappropriated  some  of 
tbe  l^mds  of  the  partnmdiip.  Including,  pw* 
haps,  the  mon^  received  for  the  notes  on 
whldi  the  plaintiff  se^  to  recover.  But 
so  far  from  the  evidence  offered  by  the  de- 
fendants showhig  that  tiie  notes  w»e  taken 
by  tiie  plaintiff  In  colluBl<m  witii  A.  li.  Daatn- 
ler  for  the  purpose  of  defrauding  tbe  part- 
nership, it  tended  to  show  affirmatively  tbe 
actual  paymat  by  the  plaintiff  to  A.  Ii. 
Dantzler,  the  managing  partner,  at  the  nKm- 
ey  for  whh^  the  notes  were  given;  for  on 
June  1.  1901,  the  date  at  the  first  note  for 
1216,  given  tqr  Oox  &  Dantder,  due  12  m<mtbs 
after  date,  tiie  dieiA  of  tbe  plaintiff  to  Oox 
&  Dantsler  was  paid  by  the  Bank  of  Dar- 
lington, and  on  September  18,  1901,  tbe  dat» 
of  ttie  second  note  fbr  $TO:BO;  plaintiff  drew 
from  the  Bank  of  Darlington  $75,  and  this 
gives  color  to  the  claim  that  be  paid'tliat 
sum  to  A.  li-  Dantder  when  he  took  tbe 
note  on  tbe  same  day.  The  differoice  be- 
tweoi  the  amount  paid  by  the  plahitlff  and 
the  face  of  the  note  manifestiy  r^reaents. 
the  Interest  A.  L.  Dantzler  testified  be  re- 
ceived these  sums  from  his  brother  for  tbe 
notes,  and  there  was  no  evidaice  to  tiie 
ccmtrary.  Any  frauduleit  appr^rlatknt  at 
this  mon^  to  his  own  use  by  the  partao- 
whom  the  defendants  had  Intrusted  with  the 
manf^anent  of  tbe  business  could  hot  affect 
the  plaintiff,  unless  he  had  notice  of  an  inten- 
tion to  misappropriate.  So  for  as  I  can  dis- 
cover, there  was  no  evidence  of  sndi  notice^ 
A.  L.  Danlxler  and  D.  K.  Dantsler  are  bro^ 
ers,  and  the  defendants  proved  Intimate  rela- 
tions between  them,  but  knowledge  by  lb» 
plaintiff  of  his  brother's  Improper  condoct 
of  the  business  of  Oox  ft  Dantaler  was  not 
proved.  Business  transactions  between  mem- 
bers of  the  some  family.  In  which  the  outside 
world  Is  concerned,  as  has  been  often  held, 
should  be  subj^ed  te  more  than  ordlnarr 
scrutiny,  but  a  buslneas  btmsactlon  Is  not 
presumed  to  be  flraudulent  merely  oa  tte 
relationship  or  intimacy  at  the  parUea. 

In  argument  much  stress  was  laid  on  tbe 
failure  of  the  plaintiff  to  testify  In  csonm- 
tion  of  himself  from  tbe  charge  of  fraudnlent 
colluBi<m,  and  this  Is  the  only  point  upon. 
which  It  seems  to  me  tiiere  Is  any  room  for 
doubt  The  rule  of  lew,  as  w^l  as  of  com- 
mon sense.  Is  that,  if  there  Is  any  eriOence- 
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of  frand  against  a  party,  hie  failure  to  take 
the  stand  and  glre  bis  Teralon  Imparts  ad- 
ditional strength  and  signlflcance  to  such 
erldeoce.  But  where  there  ia  simply  a  charge 
of  fraud,  unsupported  by  any  evidence,  no 
infermce  is  to  be  drawn  against  the  party 
charged  from  his  failure  to  testify.  The  de- 
fesidant  In  all  cases  may  sit  In  silence  until 
the  plaintiff  has  offered  some  proof  against 
him,  and  cases  in  which  fraud  Is  charged 
are  not  exceptionB  to  the  rule. 

As  a  result  of  these  views,  I  think  the 
drcnlt  Judge  was  right  in  admlttliv,  in  the 
first  instance,  all  the  testimony  as  to  any 
frr^ularity  or  fraud  of  A.  L.  Dantzler  In 
tbe  conduct  of  the  firm's  business,  for  all  tblt 
was  a  necessary  preliminary  to  connecting 
the  plaintiff  with  such  irregularities  or  fraud ; 
but  when  tbe  defendant  failed  to  connect  the 
plaintiff  with  any  of  the  alleged  wrongdoing 
on  the  part  of  A.  Dantzler,  the  testimony 
became  incompetent,  and  should  have  been 
stricken  out  For  the  same  reason  I  think 
there  should  have  been  a  new  trial,  because 
tbe  verdict  for  tbe  defendants  was  without 
erldence  to  support  It 


CHEROKBB  TANNING  EXTRACT  CX).  T. 
WESl'EBN  UNION  TELEOUAPH  CO. 

(Supreme  Court  of  North  Carolina.  Dae.  18» 
1906.) 

TeUOSAPHS  and  TELEPHOKSS— OPSBATtOPf— 

Delivbbt  ov  Mbbsaobb— Aonons  fob  Dah- 

AOSS. 

A  company  wrote  to  plaintiff  saying : 
**Kind]y  advise  as  by  Mre  Monday  if  you  can 
use  about  1,500  creosote  barrels  between  now 
and  January  Ist  at  95  cents  each  delivered  In 
■ear  load  lots."  On  Monday  morning  plaintiff 
filed  with  defendant  telegraph  company  a  reply: 
"We  accept  your  offer  1,500  barrels  as  per  yours 
of  the  7th.  The  message  was  not  delivered 
until  after  another  company  had  purchased  the 
barrds.  Held  that,  as  the  coi^any's  letter 
was  a  mere  inquiry  and  plalntiff*i  acceptance 
was  not  In  the  terms  of  the  inquiry  or  offer, 
no  final  contract  was  completed,  and  the  tele- 
erapb  company  was  liable  only  for  nominal 
oamages. 

(Ed.  Note.— For  cases  In  point  see  Cent  DIr. 
vol.  45,  Telegraphs  and  Telephones,  18  72,  73.J 

Appeal  from  Superior  Court,  Cherokee 
County;  McNeill,  Judge. 

Action  by  the  Cherokee  Tanning  Extract 
Company  against  tbe  Western  Union  Tele- 
graph Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed,  and  partial 
nevr  trial  ordered. 

This  is  an  appeal  from  a  Judgment  In  favor 
of  the  plaintiff,  ft>r  damages  alleged  to  have 
been  sustained  through  tbe  netf  Igence  of  the 
defendant  in  falling  to  transmit  and  deliver 
promptly  a  certain  telegram. 

Merrick  ft  Barnard  and  F.  H.  Busbee  ft 
Son.  for  appelant  Dillard  ft  Bell,  tor  ap- 
pellee. 

BBOWN,  J.  There  Is  no  dispute  as  to  the 
material  facts.  Tbe  evidence  shows:  l^t 


on  tbe  7th  day  of  November;  1906,  an  agent 
of  tbe  Standard  Oil  Company  at  Wilmington, 
N.  a,  wrote  to  the  plaintiff  at  Andrews,  N. 
C,  a  letter  conteinlng  amooff  other  tbhtwt, 
this  request:  "Kindly  advise  ns  br  win 
Monday  If  you  can  use  aCout  UBM  creosote 
barrels  between  now  and  January  1st  at 
95  cents  each  delivered  in  car  load  lota.'' 
That  tbe  plaintiff  recdved  tills  lettw  on 
Monday,  November  9th,  and  at  7 :80  p.  m.  of 
that  day  and  filed  witb  the  det&ndant  at  Its 
Andrews  office,  a  message  addressed  to  the 
Standard  Oil  Company,  Wilmington,  N.  0., 
and  reading  as  follows:  "We  aco^  your 
offer  1,600  bairtis  as  per  yours  of  Qie  7th." 
This  message  was  deltTered  to  tbe  sendee  at 
10:86  a.  m.,  Novonbtt  IDtii.  At  tiie  same 
time  It  wrote  to  plaintiff,  tbe  company 
addressed  a  similar  letter  to  the  Brevard 
Tanning  Company  aiid  dttaers.  Tbe  lattor 
company  purchased  tbe  baxrds  by  tele^m 
received  by  tbe  oil  company  sbortiy  beftwe 
plaintiff's  message.  The  idaintlfl  cla:ms  snb- 
stanttal  damage.  Defendant  requested  the 
court  to  charge  that  plaintiff  was  entitled  to 
recover  nraiinal  damages  va3jt  to  wit,  the 
price  paid  for  the  tdcqgram.  We  tbinfc  tfals 
instruction  should  hare  beaa  giveai. 

Damages  are  measured  in  matters  of  con- 
tract not  only  tiie  well-known  mle  laid 
down  in  Haffley  r,  Bhxendale,  9  Bndi.  841, 
bat  they  must  not  be  the  remote,  but  the 
pnnimate^  omsequence  of  a  breach  of  con- 
tract, and  must  not  be  speculative  or  contln- 
goit  Unless  tbe  reply  of  plaintiff  1^  wire 
to  the  letter  of  the  ell  company  treated  a  cm- 
tract  between  tiie  two  fbr  the  sale  and  de- 
livery ct  IJSOO  banels  at  9S  cento  eadi,  thw 
plaintiff  can  recover  <»ily  wmilnal  dameges 
for  any  othor  dunages  wonld  neceesaiily  be 
purely  speculative  or  contingoit  The  lan- 
guage of  Brannon,  J.,  In  a  similar  case  in 
West  Virginia  Is  apiuvprlate  to  this:  "But 
the  trouble  facing  the  plaintiff  In  this  case 
is  that  th«e  was  no  final  contract  between 
the  partiM,  but  only  a  proposal  for  a  otm- 
tract  and  there  can  be  no  contract  without 
both  a  proposal  and  Its  acceptance.  The 
failure  of  the  telegram  company  did  not 
cause  tbe  breach  of  a  consummate  contract ; 
it  only  prevented  one  that  might  or  might 
not  have  been  made,"  Beatty  v.  TeL  Go.  (W. 
Va.)  44  8.  B.  809.  See^  also,  Hosiery  Co.  v. 
Tel.  Co.  (Ga.)  51  8.  B.  290  and  Wtlson  v. 
TeL  Co.  (N.  a)  62  B.  B.  16S.  The  offer  must' 
be  distinct  as  such,  and  not  merely  an  in- 
vitation to  enter  into  negotiations  upon  a  cer- 
taln  basis.  Wire  Works  v/  Sorrell,  142  Mass. 
442, 8  N.  E.  332 ;  Beaupre  v.  Tel.  Co.,  21  Minn. 
155;  24  Am.  ft  Eng.  Bnc.  1029,  and  cases  cit- 
ed. 

Again,  the  offer  must  spedfy  tbe  spetdflc 
quantity  to  be  furnished,  as  a  mere  accept- 
ance of  an  indefinite  oave  will  not  create  a 
binding  contract  McCaw^Mfg.  Co.  v.  Felder, 
115  Oa.  408. 41  S.  E.  664;  24  Am.  ft  Eng.  Bnc 
lOSO,  note  1,  and  cases  dted.  "The  offer 
must  be  one  which  is  intended  (tf  Itself  to 
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create  legal  reldtlbug  or  acceptance.  It  must 
not  be  an  offer  merely  to  open  n^tlatlons 
which  will  idtlmately  result  In  a  contract.'* 
1  Paige  on  Coot.  I  26,  and  cases  dted ;  Clark 
on  Contracts,  S  29.  In  Monlton  t.  Kershaw, 
W  Wis.  816*  18  N.  W.  172,  48  Am  Rep.  616, 
the  defendants  wrote  to  the  plaintiff  as  fol- 
lows: "In  consequence  of  a  rupture  In  the 
salt  trade,  we  are  authOTized  to  offer  Michi- 
gan fine  salt  In  full  car  load  lots  of  80  to  7S 
barrels,  deltvared  at  your  city  at  85  cents 
per  barrel  to  be  shipped  per  C.  &  N.  W.  B.  R. 
Co.  wly.  At  this  price  It  Is  a  bargain  as  the 
price  In  general  remains  unchanged.  Shall 
be  pleased  to  receive  your  order."  The  plain- 
tiff at  once  telegraphed  the  defendant :  "Yonr 
letter  of  yesterday  received  and  noted.  You 
may  ship  me  two  thousand  barrels  Michigan 
fine  salt  as  offered  in  your  lettv."  The 
defendant  declined  to  deliver  the  sale  and 
plaintiff  sued  toi  damai^.  The  Saprone 
Court  of  Wisconsin,  sustaining  a  demurrer  to 
the  complaint^  held  that  the  communica- 
tions between  the  parties  did  not  show  a  con- 
tract ;  that  the  letter  of  the  defendants  was 
not  such  an  offer  as  plalntUf  could  an  ac- 
c^tance  change  Into  a  binding  agreement 
See,  also,  Smith  v.  Ctowdy.  90  Mass.  660.  The 
letter  from  the  oU  compa&y  to  the  plaintiff 
was  a  mere  Inqoiry*  Walser  v.  Tel.  Co.,  114 
N.  C.  440,  19  S.  B.  866.  It  was  evidently  a 
"trade  Inquiry**  soit  out  by  the  <^  company 
to  cnstomm,  and  did  sot  pnrpwt  and  -waM 
not  intended  to  be  a  legal  offer  binding  on 
acc^;>tance.  **Care  sbonld  be  talcen  always 
not  to  construe  as  An  agreement  lettevs  wblcb 
the  parties  intended  only  as  psellminaTy  ne- 
gotiations.** Ljyman  Boblnson*  14  Allen 
(Mass.)  264. 

Again,  the  acceptance  by  tlie  plaintiff  was 
not  In  the  terms  of  the  offer.  The  acceptance 
was  for  1,600  barrels.  The  oil  company  could 
not  have  compelled  the  plaintiff  to  take  a  less 
nnmber.  If  the  plaintiff  regarded  the  oil 
company's  letter  as  a  valid  offer,  it  should 
have  replied  that  It  would  take  what  barrels 
the  oil  company  bad,  not  exceeding  1,500, 
as  that  company  bad  offered  no  exact  specific 
nnmber.  "An  acceptance  to  bind  the  other 
party  must  be  unconditional  and  nnqnallfled 
and  must  correspond  exactly  to  the  terms  of 
the  offer.**  24  Am.  &  Bng.  Bnc.  1031,  1032. 
and  cases  cited;  1  Parsons,  Cont  476,  477. 
As  the  plalnttff*s  message  to  the  oil  company 
seasonably  delivered  would  not,  of  Itself, 
have  effected  a  I^l  contract  between  the 
plaintiff  and  the  oil  company  for  the  delivery 
of  1,500  barrels  at  96  cents  each,  It  follows 
that  any  other  than  nominal  damage  would  be 
purely  speculative.  The  oil  company  might 
have  ddlvered  the  barrels,  and  then,  again. 
It  migbt  not  have  done  so.  It  might  Eave 
delivered  1,600,  and  again  It  might  have  de- 
livered a  much  less  nnmber.  Its  letter  sped- 
fled  no  exact  numba  and  it  was  under  no 
legal  compulsion  to  deliver  any. 

As  tb»  defendant  manifests  VM  willingness 
t»  pay  nomfnal  damages;  It  is  unneceasary 


to  consldw  the  exceptions  to  his  honor's 
rulings  on  the  issne  of  negligence. 

We  award  a  new  trial  vpaa  the  second  Is- 
sue relating  to  the  damages 

Partial  new  trial. 


OAROUNA  ft  T.  B.  R.  CO.  V.  BAILBY  et  al. 

(Supreme  Oonrt  of  North  Carolina.  Dec.  18, 
1906.) 

AppKu-^tomom  BsmwABxa— VnvAurr 

— EUINKRT  DOICAIN. 

An  order  of  the  superior  court  In  con- 
demnation proceedings  remanding  tbe  cause  to 
the  clei1[  tbat  he  may  hear  the  same  is  inter- 
locatory,  end  no  appeal  lies  tberefnnn  to  the 
Supreme  Court,  ana  this  though  a  plea  in  bar 
was  filed  by  defradant. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Ekror,  }  478.] 

Appeal  from  Superior  Court,  Swain  Coun- 
ty; W.  B-  Allen,  Judge. 

Condemnation  proceedings  by  the  Carolina 
&  Tennessee  Southern  Railroad  Company 
against  J.  S.  Bailey  and  others.  Appeal  by 
defoidants  from  an  order  of  the  Judge  of  tbe 
superior  court  dismissing  an  appeal  by  de- 
fendants from  an  order  of  the  clerk  anralnt- 
Ing  commissioners.  Appeal  diamissed. 

3.  S.  Adams,  for  appellants.  Ohas.  M. 
Bosbee,  for  appellee. 

BROWN,  J.  We  think  his  honor  ruled 
correctly  in  dismissing  the  appeal  as  prema- 
ture, and  prop^ly  remanded  the  cause  to 
the  dei^  to  be  proceeded  with  under  the  or- 
der appointing  conunlssloners,  which  liad 
been  made  by  the  clerk  in  pursuance  of  the 
statute.  Revlsal  1906,  f  2680.  In  the  case 
of  Railroad  v.  Newton,  188  N.  a  182,  45  S. 
E.  649,  It  is  decided  that  an  order  of  the  su- 
perior court  in  condemnation  proceedings, 
remanding  the  cause  to  the  clerk  that  b«  may 
hear  the  same.  Is  Interlocutory,  and  no  ap- 
peal lies  therefrom  to  the  Supreme  Court, 
though  a  plea  in  bar  was  filed  by  the  de- 
fendant That  no  appeal  can  be  taken  at 
such  stage  In  condemnation  proceedings,  vie, 
when  the  Judge  below  remands  the  cause 
to  the  clerk,  has  been  repeatedly  adjudged 
before  the  case  of  Railroad  v.  Newton.  Tel- 
egraph Co.  V.  Railroad.  88  N.  O.  420;  Rail- 
road V.  Railroad.  83  N.  a  489;  Ballroad  t. 
Warren,  92  N.  a  022. 

Appeal  dismissed. 


KIMBBRIiY  et  nx.  t.  HOWLAND. 

(Supreme  Court  of  North  Carina.  Dec.  18. 
1906.1 

1.  Nieuoiiras— Stminssioif  of  Issues. 

In  an  action  tor  injury  from  negl^enee, 
the  case  Is  properly  submitted  by  tbe  Isbom: 
Was  defendant  negligent  as  allesedf  was  plain- 
tiff injured  thereby?  and  what,  if  any,  dam- 
ages is  plaintiff  entitled  to  reoover? 
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2.  EIXFLOSITBB  —  IllJITBIES  TBOH  BlABTIKQ  — 
SVIDKNCS. 

Evidence  that  defendant  waa  blasting  with 
dynamite  175  yards  from  plaintiff's  house  and 
cloae  to  other  houses;  that  defendant's  fore- 
man waa  not  an  expert  blaster,  and  was  absent 
part  of  the  time  when  the  blasting  was  going 
on,  that  his  assistants  had  bat  little  exjwrfence, 
that  the  blasts  were  fired  ofF  without  being 
properly  smothered,  that  smotliering  waa  a  safe 
method  nsnally  employed  in  each  operations, 
and  that,  had  it  been  properly  done,  a  rock 
would  not  have  been  thrown  through  plaintiffs' 
house  by  one  of  the  blasts.  Is  sufficient  evidenoe 
of  negligence. 

SBd.  Note.— For  cases  in  point,  see  Oent.  Dig. 
.  28;  Bxploatvea,  f  9.] 

3.  Sau  —  PoanoDuno  Fbobabu  Gonn- 

QTTEIfCES. 

One  who  is  blasting  with  dynamite  in  the 
immediate  neighborhood  of  dwellings  should  fore- 
■ee  the  danger  to  persons  in  a  house  175  yards 
distant  from  blasting  wlthoat  properly  smother- 
ing the  blast,  so  as  to  bs  liaMe  tor  injury  to 
them  therefor,  tliovi^  he  cannot  foresae  the 
exact  form  of  the  injory. 

[Bd.  Mote.— For  cases  in  point.  Mi  Oant.  Dig. 
voL  23,  BxplosiTea,  |  d.] 

4.  Daxaobs— LiABUJTY  FOB  Wbboksd  Nnv- 
ou«  Stvtku. 

Where  fright  fn$m  t^e  ne^lgeot  throwing 
of  a  rock  by  a  blast  through  a  honse  nearly 
causes  the  miscarriage  of  a  woman  and  wrecks 
her  nervous  system,  recovery  may  be  had  there- 
for. 

rod.  Note.~-BVir  cases  In  point,  see  Oent.  Dig. 
vol.  16,  Dunages,  I  100.] 

•\  Hubbaud  ahd  Wm— Ivjubt  to  Wtr»— 
BioHT  or  Husband  to  Rbcovkb. 

Where  a  wife  is  Injured,  the  husband  may 

recover  for  loss  of  hw  services,  Bode^,  aid, 

and  comfort,  including  a  fair  compeDsatimi  for 

her  futars  diminished  caped^. 
[Bd.  Note.— For  cases  in  point,  see  Oent.  Dig. 

vol.  26,  Husband  and  Wife,  i  76a] 

Appeal  tram  Superior  Oonrt,  Buncombe 
Gonnl7;  W.  R.  Allen,  Jndce. 

Action  by  T.  H.  Klmbwly  and  wife  against 
li.  I*  Howland.  Jndgmoit  tor  plalntilte. 
Defendant  appeals.  Aflinned. 

Tba  plalntifEs  brov^t  two  distinct  actions 
for  an  Injury  to  tbe  fnne  plaintiff  by  reason 
of  the  negligence  of  the  dtfoidant  in  con- 
dnctlng  certain  blasting  operations.  The  hus- 
band sned  for  the  loss  oi  his  wlftfs  serrlces. 
The  two  acttoos  were  consolidated  and  tried 
togetber  vpoa  Uie  following  lasoes:  (1) 
Was  llie  defendant  negligent  as  alleged? 
Ans.  Yes.  (2)  If  so,  ynm  tbn  plaintiff  Janle 
Klmborly  Injured  tbereby?  Ans.  Tea.  (8) 
Wliat  damage,  if  any.  Is  plaintiff  Janle  Klm- 
berly  entitled  to  recorer?  An&  $8,000.  (4) 
What  damage,  if  any,  is  plaintiff  T.  IC  Klm- 
berly  entltied  to  recover?  Ans.  $700.  From 
the  Judgment  rendered,  defendant  appealed. 

Merrlmtm  &  Merrlmon,  for  appellant 
Thomas  A.  Jones,  for  appdleee. 

BROWN,  J.  The  defendant  excepted  to 
the  Issues  submitted  by  tbe  court,  and  ten- 
dered the  following:  (1)  Were  tbe  Injuries 
allied  in  the  complaint  tbe  immediate, 
natural,  and  necessary  consequences  of  the 
alleged  blasting?  (2)  Were  tbe  alleged  In- 
juries to  the  plaintiff  such  as  might  naturally 


and  probably  occur  trom  the  allied  negli- 
gence, and  were  they  such  as  should  have 
been  in  contemplation  of  tbe  defendant  with 
reasonable  certainty?  (8)  Was  the  alleged 
physical  Injury  the  natural  and  proximate 
result  of  tbe  alleged  fright?  The  issues  sub- 
mitted by  the  court  presraited  eveiy  phase  of 
the  case  and  are  such  as  arise  upon  the 
pleadings,  and  are  approved  by  precedent  as 
appropriate  in  Bucb  cases.  The  defendant 
was  given  the  (^portunity  to  present  every 
defense  be  had  and  every  proposition  of  law 
and  fact  embraced  in  the  Issues  tendered 
bim.  Not  only  was  he  given  a  fair  opportu- 
nity to  present  his  view  of  the  law  and  facts, 
but  the  record  shows  that  he  did  so  present 
them.  Tbe  issues  submitted  are  also  a  snffl- 
clent  basts  for  the  Judgment  rendered. 
Wright  T.  Gotten,  140  N.  0.  1,  82  S.  ID.  141 : 
Wilson  V.  Oottoo  MUIS,  140  N.  a  6%  62  S. 
B.  2S0. 

The  chief  contention  made  by  the  learned 
counsel  for  tbe  defendant  In  his  argument 
is  that  in  no  view  of  tbe  evidence  can  either 
plaintiff  recover,  and  therefore  the  nwtion  to 
nonsuit  should  have  been  sustained.  As  tbe 
right  to  recover  anything  on  the  part  of  the 
husband  ta  d^radent  upon  the  liability  of 
tbe  defendant  to  the  wife,  we  will  consider 
ber  case  first 

It  Is  contended :  (1)  That  tbe  evidence  dls 
closes  no  negligent  act  (2)  That  tbe  defend- 
ant's agents  could  not  have  reasonably  fore- 
seen the  consequMices  of  their  acts.  (3)  That 
the  Injury  complained  of  by  the  wife  was  the 
result  of  fright  only,  for  which  no  recovery 
can  be  had.  The  plaintiff  offered  evidence 
tending  to  prove  that  defendant  was  blast- 
ing rock  with  dynamite  on  tbe  outskirts  of 
tbe  city  of  Asbeville  about  100  yards  from 
Oharlotte  street  and  ITS  yards  from  plain- 
tiffs' residence,  and  in  close  proximity  to 
other  bouses.  A  rock  from  one  of  tbe  blasts, 
wel$;lilng  about  20  pounds,  crashed  through 
a  x>ortlon  of  plaintiffs*  residence.  It  was 
further  in  evidence  that  defendant's  foreman 
was  not  an  expert  blaster  and  that  a  part 
of  the  time  when  the  blasting  was  going  on 
be  was  absent,  and  that  bis  assistants  bad 
but  little  experience.  It  was  in  evidence  that 
the  blasts  were  fired  off  without  being  prop- 
erly "smothered,"  and  that  "smothering"  is 
a  safe  method  usually  employed  In  such 
(derations,  and  that  had  It  been  properly 
done  on  this  occasion,  tbe  Injury  to  plaintiffs* 
residence  could  not  well  have  resulted.  We 
think  tbe  evidence  of  negligence  amply  suffi- 
cient to  have  been  submitted  to  the  Jury. 
Blackwell  v.  Railroad,  111  N.  C.  151,  16  S. 
B.  12,  17  L.  R.  A.  729.  32  Am.  St  Rep.  7S6. 
We  think,  furthermore,  that  a  man  of  ordi- 
nary prudence  should  have  foreseen  tbe 
probable  consequences  of  blasting  with  dyna- 
mite In  such  a  neighborhood  without  prop- 
orly  smothering  the  blast  Persons  using 
such  an  Infiammable  and  powerful  instru- 
mentality as  dynamite  are  charged  iwlth 
knowledge  of  its  probable  consequMices  wbich 
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they  conld  bf  reucmable  diligence  have  ac> 
quired.  The  dtfoidant  knew  be  wu  blasting 
In  a  populouB  nel^borbood,  and  that  plaln- 
tlECs'  dwelling  was  near  by.  If  tbe  evldoice 
offered  by  plalntUEa  1«  to  be  believed,  the 
workmen  were  mukllUnl  and  the  blaata  de- 
fldently  amotbered  so  as  to  fall  to  properly 
confine  tli^  effect    It  la  tne,  def«idant 
did  not  know,  at  the  time  he  fired  the  blast, 
that  the  fane  phiintlff  was  lying  in  bed  In 
her  home  in  a  pregnant  condition,  but  he 
or  bla  agoitB  knew  It  was  a  dwelling  bouse 
and  that  in  well  regulated  famiHee  such 
conditions  occasionally  exist  While  the  de- 
fendant conld  not  foresee  the  exact  conse- 
quences of  bis  act,  he  ought,  In  the  exercise 
of  ordinary  care,  to  bare  known  that  he  was 
subjecting  plaintiff  and  hia  family  to  danger 
and  to  have  taken  proper  precautions  to 
gaard  against  it    Gates  t.  Latta,  117  N. 
a  188.  28  8.  B.  178.  63  Am.  St  Rf^  084; 
Watson  on  Damages,  I  4;  19  Qyc  7,  and 
cases  cited;  Blackwell  t.  Railroad,  supra. 
The  authorities  seem  to  agree  that  it  ttM 
tort  Is  willful  and  not  mer^  negligent  the 
wrongdoer  Is  liable  for  such  physical  In- 
juries as  may  proximately  result  whettier  he 
could  hare  foreseen  them  or  not    We  do 
not  base  onr  declal(m  optm  any  erlduice  of 
a  willful  wrong,  for  there  Is  none^  The  de- 
fendant was  engaged  in  a  Uiwful  act  and. 
If  prosecuted  wltti  due  car^  he  would  not  be 
liable,  and  due  care  means.  In  a  case  of  this 
sort  a  high  degree  of  car&   We  bear  In 
mind  the  distinction  between  willful  wrong- 
doing and  those  consequences  flowing  from 
simple  negUgenoe,  so  dearly  stated  by  Mr. 
Justice  Walker  In  Drum  t.  Htller,  185  K  a 
208.  47  S.  E.  424,  OS      S.  A.  890.  102  Am. 
St  Bep.  628:   "In  th6  one  case  he  la  pre- 
sumed to  intend  the  ctmseqnences  of  his  un- 
lawful act  but  In  tbe  other,  while  tiie  act  Is 
la^wful.  It  must  be  performed  In  a  careful 
manner.  oUierwlse  It  becomes  unlawful.  If  a 
prudent  man  In  the  exercise  of  javper  care 
can  foresee  that  It  will  natnrally  or  probably 
cause  Injury  to  another,  thoui^  it  Is  not 
necessary  tbat  the  erll  result  should  be,  In 
form,  foreseen."    We^  thereftwe,  conclude 
that  while  tbere  Is  no  erldoioe  of  a  willful 
wrong,  the  defendant  should  faave  reasonably 
foreserai  the  result  of  his  negligence.  No 
human  being  could  foresee  the  exact  form 
of  the  Injury  inflicted,  but  ordinary  prudence 
could  foresee  that  there  was  danger  to  plain- 
tiffs and  their  hous^old  unless  the  blast  waa 
securely  confined. 

It  has  been  argued  In  this  case  by  dtfend- 
ant's  counsel  with  much  earnestness  and 
flbilitr,  backed  by  most  respectable  author^ 
Ity,  that  the  feme  plalntllTs  tojurlea.  If  she 
sustained  any,  were  the  result  of  frt^t  with- 
out  any  cmtemporaneons  physical  Injury, 
and  that  she  cannot  recover  A>r  th«n.  This 
brings  us  to  the  consideration  of  a  question 
ccmceming  which  there  Is  much  conflict 
anxoig  the  anUiorlties.  We  will  not  under- 
take to  either  reconcile  or  review  them.  All 


the  courts  agree  that  mere  fright  unaccom- 
panied or  followed  by  physical  injury,  can- 
not be  considered  as  an  element  of  damage. 
In  a  very  exhaustive  note  by  Judge  Free- 
man to  Oulf  By.  Go.  V.  Hayter,  77  Am.  St 
Bep.  880.  all  the  authorities  are  collected. 
But  where  the  fright  occasions  physical  In- 
Jury,  not  contemporaneous  with  It  but  di- 
rectly traceable  to  it  the  courts  are  hopeless- 
ly divided.  The  testimony  offered  In  behalf 
of  the  plaintiffs  tends  to.  prove  that  the  wife 
was  lying  on  ber  bad  heavy  with  child  at 
tile  momoit  the  rock  crashed  through  the 
roof;  that  although  It  did  not  strike  her,  It 
greatly  shocked  her  na*vous  system  and  near> 
ly  caused  a  miscarriage,  and  that  she  has 
nevo*  recovered  from  the  effects  of  It  If 
this  testimony  la  believed,  the  injury  to  the 
wife  was  a  physical  injury  resulting  from 
shock  and  frl^t  and  directly  traceable  to  It 
There  is  much  conflict  of  evidence,  but  plain- 
tiffs' testimony  tends  to  prove  that  had  not 
the  rock  crashed  through  the  roof,  she  would 
not  have  endured  the  nervous  physical  pain 
and   suffering  which   has   followed.  The 
nerves  are  as  much  a  part  of  the  physical 
system  as  the  limbs,  and  In  some  parsons 
are  very  delicately  adjusted,  and,  when  "oat 
of  tune,"  cause  excruciating  agony.  We 
think  the  genial  principles  of  tbe  law  of 
torts  support  a  rl^t  of  actl<m  tor  physical 
injuries  resulting  from  negligence^  whetlw 
willful  or  otherwise,  none  the  less  strongly 
because  the  physical  injury  consists  of  a 
wrecked  nervous  sjrstem  Instead  ot  lacmted 
limbs.   Injuries  of  the  former  class  are  fre- 
quently more  painful  and  enduring  than 
those  of  the  latt^.  A  recent  writer  on  tbe 
subject  trenchantly  says:   "To  Seaj  recov- 
ery against  one  whose  willful  or  negllgoit 
tort  has  so  terribly  frightened  a  person  as 
to  cause  his  death,  or  leave  blm  through  life 
a  suffering  and  helpless  wre<^  and  pomlt 
a  recovery  tor  exacUy  the  same  wrong  vbidi 
results.  Instead,  In  a  bT&km  flngor.  Is  a  trar- 
esty  upon  Justtcft.  The  reasoning  whliA  can 
lead  to  such  a  result  must  he  cogent  indeed  if 
It  shall  be  endtied  to  respect"  Case  ft  Oom- 
meat,  Angnst  1B0&  A  text-writer  repute 
says:  "Tbe  preferable  rule  on  this  subject 
Is,  In  our  opinion,  that  If  a  n«Tous  sboA 
Is  a  natural  and  proximate  conseqnuioe  of  a 
negilgMit  act  and  physical  Injuries  resulting 
directly  from  mental  disturbance,  there  should 
be  a  recovery  for  the  anguish  of  mind  and 
Its  GQusequent  physical  loss,  IrremectlTe  M 
contemporaneous  bodily  hurt"  Watson  on 
Damages  tor  Personal  Injuries.  I  40S.  We 
think  the  able  judge  who  tried  this  case  In 
the  court  below  clearly  stated  the  law,  as 
we  administer  It  when  be  said:  "While 
fright  and  nervousness  alone  do  not  consti- 
tute an  Injury  within  the  meaning  of  this  Is- 
sue. If  this  fright  and  nervousness  is  the  nat- 
ural and  direct  result  of  the  negligent  act 
of  the  defendant,  and  It  this  fright  and  ner- 
Touaneas  naturally  and  directly  causes  an 
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Impalrmoit  of  health  or  loss  of  bodily 
power,  thai  this  would  consUtute  an  in- 
jury wtthin  the  meaning  of  this  iBsne. 
There  most  be  an  Injury,  as  eiplalned  to 
you,  and  thts  Injury  must  have  been  the 
natural  and  direct  result  of  the  negligent  act 
of  the  defendant  and  one  which  should  have 
been  foreseen  by  the  defendant  by  the  exer- 
cise of  ordinary  care."  Watklns  t.  Manu- 
facturing Co.,  131  N.  C  587,  42  S.  B.  083,  60 
Jj.  R.  A.  617,  and  cases  cited;  Bell  v.  Qreat 
Northern  By..  L.  R.  26  Ir.;  Purcell  t.  KaU- 
way,  48  Minn.  00  N.  W.  1034,  16  B.  A. 
203. 

It  Is  contended  that  the  husband  has  sus- 
tained no  Injury,  and  as  to  him  the  motion 
to  nonsuit  should  have  been  allowed.  It 
seems  to  be  well  settled  that,  where  the  in- 
jury to  the  wife  is  such  that  the  husband  re- 
ceives a  separate  loss  or  damage,  as  where 
he  Is  put  to  expense,  or  Is  deprived  of  the 
society  or  the  services  of  his  wife,  he  Is  en- 
titled to  recover  therefor,  and  he  may  sue 
In  his  own  name.  IS  A.  &  E.  IJncyc.  Law 
<2d  nd.)  861,  and  cases  cited.  In  this  case 
there  Is  no  evidence  of  an  outlay  of  money 
In  medical  bills  and  other  actual  expenses, 
and  the  court  so  charged  the  jury,  and  di- 
rected them  to  allow  nothing  on  that  ac- 
count His  honor  also  correctly  instructed 
the  jury  to  allow  nothing  because  of  any 
mental  sufFering  upon  the  part  of  the  husband. 
There  was,  however,  evidence  as  to  the  loss 
of  the  services  of  the  wife  and  that  the  In- 
Jnry  Inflicted  was  of  such  a  character  as  to 
deprive  the  husband  of  her  society,  services, 
aid,  and  comfort  The  court  further  char- 
ged that  if  the  injuries  are  permanent  the 
boaband  cculd  also  recover  such  sum  as  will 
be  a  fair  compensation  for  the  future  dim- 
inished capacl^  to  labor  oa  the  part  of  the 
wife.  This  instruction  we  think  Is  correct 
and  supported  by  authority.  6  Thompson's 
Negligence,  Sfi  7341,  7342.  It  Is  impossible 
to  lay  down  a  rtile  by  which  the  value  of  her 
flervices  and  the  loss  of  the  wife's  society 
can  be  exactly  measured  in  dollars  and  cents. 
All  the  judge  can  do  is  to  direct  the  Jury 
to  allow  such  reasonable  sum  as  will  fairly 
compensate  the  husband  therefor  under  all 
the  circumstance  of  tlie  case. 

We  have  carefully  examined  bU  the  ei- 
ccf^ons  in  the  record,  although  we  comment 
only  on  such  as  we  tlilnk  ^c^ter.  The  case 
appears  to  us  to  have  been  well  and  fairly 
tried,  and  we  And  no  reversible  error  in  any 
of  the  mllngs  or  hiatmctionB  of  the  court 

No  error. 


NOBTH  FOBK  LUBfBBR  00.  v.  SOUTH- 
BBNRY.  OO. 

{Supreme  Court  of  North  Carolina.    Dec.  11, 
1906.) 

1.  Railvoads  —  Operation  —  Fires  —  Di- 
ixcnv*  Locomotives. 

Where  a  fire  is  set  out  by  a  sparic  from  a 
defective  ktcomotiTe,  or  one  not  having  a  proper 


spark  arrester,  or  because  the  locomotive  is 
operated  In  a  careless  manner,  the  company  Ii 
liable  whettier  tha  fire  originates  on  w  off  the 
right  of  way. 

[Bd.  Note.— For  cases  in  point  sea  Gent.  Dig. 
vol.  41,  RaUroads.  H  1690-1693.] 

2.  Sahi— Foux.  RiOET  or  Wat. 

Though  an  engine  may  be  properly  oiwrated, 
and  not  be  defective  and  have  proper  spark 
arrester,  yet  If  a  fire  originates  on  the  ri^t  of 
way  because  it  Is  In  a  foul  or  negllguit  eondi- 
ticHi  the  company  will  be  liable. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads.  H  1668-1671.] 

8.  AppBAir— Review— Habuuss  Error. 

The  Jury  found  that  a  fire  along  a  right  of 
way  was  caaaed  ^ther  by  sparks  from  a  de- 
fective engine,  or  because  tne  eiuine  wai  operat- 
ed in  a  careless  manner.  Held,  that  the  rail- 
road company  could  not  complain  that  the  Issue 
as  to  the  condition  of  Its  right  of  way  was  not 
also  submitted. 

4.  Railboads  —  Ofkbatioh  —  FiBBi  —  BUB- 

DBR  or  PBOOr. 
Where  a  fire  alone  a  right  of  way  is  set  ont 
by  a  locomotive,  the  burden  is  on  the  oompanj 
to  show  that  such  locomotive  was  equipped  wini 
a  proiwr  spark  arrester. 

[Ed.  Notfc—For  cases  in  point,  see  Cent  Dig. 
vol.  41.  Bailmads.  H  1711,  T714.] 

Appeal  from  Superior  Court,  Buncombe 
County ;  O.  H.  Allen,  Judge. 

Action  by  the  North  Fork  Lumber  Company 
against  the  Southern  Bailway  Ccnnpany. 
From  a  Judgment  In  favor  ot  plalnttfl,  de- 
f  raidant  appeals.  Affirmed. 

Moore  As  BoUlns  ud  0.  A.  Webb,  lot  tip- 
pellant  Cbaa.  B.  Jonas  and  Zrt»nloa  Wobtw, 
for  appellee. 

OLABK,  O.  J.  A  of  lomber  belmiging 
to  the  plaintiff  was  bnmed  wlille  vnier  a 
shed  Ml  the  defttidantfa  right  of  way.  The 
side  of  the  shed  next  to  the  railroad  tradk 
was  opoi,  and  the  eavea  were  about  the 
fael^t  of  the  amokfi  stack  of  a  looHnotiTe. 
The  pnbllc  and  the  d^endant  oaed  the  shed 
for  loading  and  unloading,  and,  not  long  be- 
fore this  fire  others  than  the  plaintiff  had 
used  it  tor  a  woAsb<q;»,  and  some  ahavlntp 
bad  accumalated  there.  It  was  in  evidence 
that  the  defendant's  locomotive  passed,  throw- 
ing a  great  many  sparks  and  of  unusual  size, 
much  larger  than  would  be  thrown  by  an 
engine  with  a  proper  spark  arrester.  Within 
IS  or  20  minutes  after  this  locomotive  passed, 
fire  was  first  seen,  and  it  was  burning  among 
the  shavinga  It  is  not  shown  that  either 
the  plaintiff  or  the  defendant  had  actual 
knowledge  that  the  shavings  were  under  the 
shed,  but,  "any  one  passing  along  the  road 
could  have  seen  them." 

The  liability  of  railroads  for  setting  out 
fire  Is  Summed  up  under  tliree  heads  in  Wil- 
liams V.  Railroad,  140  N.  C.  624,  63  S.  E. 
448,  but  indeed  it  may  be  stated  under  two, 
to  wit:  (1)  When  the  fire  Is  set  out  by  sparks 
from  a  defective  oiglne.  or  one  not  having  a 
proper  ^ark  arreator,  or  ttecause  operated  In 
a  careless  manner,  the  company  is  liable  for 
the  negligence  whether  the  fire  originates  on 
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or  off  tbe  right  of  way.  (2)  When  tbe  en- 
gine Is  properly  (grated.  Is  not  defective,  and 
has  a  proper  spark  arrester,  bat  fire  originates 
on  tbe  right  of  way,  because  It  Is  in  a  foul 
or  n^Ugent  condition,  the  company  is  liable. 
In  the  present  case  the  Judge  charged  that 
If  the  state  of  facts,  stated  under  the  first 
head,  occurred,  to  wit,  that  the  sparks  were 
emitted  by  a  defective  spark  arrester,  tbe 
jury  Bhontd  find  the  first  Issue  "yes."  The 
jury  so  found.  We  do  not  see  tliat  the  de- 
fendant has  any  cause  to  complain  that  tbe 
second  head,  the  allied  n^llgence  from  al- 
lowing the  accumulation  of  shavings  on  the 
right  of  way,  was  not  also  presented.  The 
plaintiff  alone  could  complain  of  that  If 
tbe  fire  was  set  by  reason  of  a  defective  spark 
arrester,  It  was  Immaterial  whether  or  not 
the  defraidant  allowed  an  accumulatlcm  of 
Infiammable  material  on  the  right  of  way. 
Under  the  chai^  of  tbe  court  on  the  second 
Issue,  the  Jury  found  that  the  plaintiff  was 
not  responsible  for  the  accumulation  of  shav- 
ings, or.  If  It  was,  that  the  proximate  cause 
was  the  defective  spark  arrester.  The  court 
properly  charged  that  if  the  fire  was  set  out 
by  the  locomotive,  the  bnrdra  was  on  the  de- 
fendant to  show  that  It  was  equipped  with  a 
proper  spark  arrester — a  matter  peculiarly 
within  itM  knowledge  18  A.  ft  IL  (2d  Bd.) 
4S8,  wblcb  dtw  the  BngliBh,  federal,  and 
state  casea. 
No  error. 


J.  S.  MARTIN  &  SON  t.  BRISOOE. 
(Supreme  Court  of  North  Carolina.    Dec.  11, 
1900.) 

1.  JCDGlCSnr  —  OONRSSIOK  —  RlQUISITBS  OF 

Atfidatit. 

Under  Rerbal  190S,  |  681,  providiDg  that 
a  Jndjg:ment  by  confession  may  be  lupported  by 
a  verified  writing  by  tbe  debtor  authorizing  sucb 
entry  and  stating  tbe  facts  on  which  the  debt 
arose  and  that  it  is  jostiy  due,  no  statement  need 
be  made  that  the  controvo^  is  real  and  the 
proceedings  in  good  faith. 

[Ed.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol  30,  Judgment  S9  74,  92.] 

2.  Samb— Rkvivai^Estoppkl  of  Dbbtos. 

An  affidavit  In  support  of  a  Judgment  by 
emfession  recited  the  sum  due.  that  It  was  "part- 
ly due"  for  certain  tdlls  of  goods,  and  that  the 
amount  was  "part  of  bill  for  goods."  Six  years 
after  entry  of  Judgment  thereon,  and  when 
the  claim  was  baurred  except  for  the  judgment, 
the  debtor,  on  the  creditor's  motion  to  reme  the 
'ud^ent,  attacked  it  on  tbe  ifround  of  the 
nsufficieucy  of  tbe  aflldavlt  under  Reviaal  1905, 
i  581,  requiring  a  concise  statement  of  the  facts 
and  a  sEowlng  that  the  sum  confessed  was  justly 
due.  No  allegations  were  made  of  fraud,  nor 
any  claim  of  payment.  BM,  that  the  debtor 
was  estopped  to  set  up  such  defense,  if  any 
existed. 

8.  Sajib  —  Rkvivai.  —  PBOOraDinos  —  Appeai. 

FBOU  OLBBS. 

Where  a  motion  upai  affidavit  and  notice 
to  revive  a  dormant  judgment  is  before  tbe  judge 
on  appeal  from  an  Improper  refusal  of  the  clerk 
to  revive  the  judgment.  It  is  optitmal  with  the 
jndie  to  reverse  and  remand  tiw  case  with  di- 
rections, or  to  himself  grant  the  motion  ud  or- 
der execution  to  issue. 

Connor,  dissenting 


Appeal  from  Superior  Court,  Bntherfard 
County :  Justice,  Judge. 

Motion  upon  affidavit  and  notice  by  J.  S. 
Martin  &  Son  to  revive  a  dormant  judg- 
ment against  W.  L.  Briscoe.  From  a  judg- 
ment reversing  the  refusal  of  tbe  dork  oC 
the  superior  court  to  revive  the  Judgment; 
d^oidant  appeals.  Affirmed. 

ThlB  was  a  motion  npcn  affidavit  and  no- 
tice to  revive  a  dwmant  Judgment.  The  de- 
fendant bad  confessed  Judgmoit  In  tevor  of 
the  plaintiff  as  follows : 

"North  Carolina,  Rutherford  Ooonty.  In 
the  Superior  Court  November  Ttem,  1888. 
J.  S.  Martin  ft  Bon  t.  W.  U  Brlaooe. 
That  there  la  doe  from  blm  to  tbe  pl^n- 
tlffa  above  named  the  sum  of  eight  hundred 
and  twait7-three  dollars  and  fifteen  cents 
(82S.1S).  That  tbe  amount  Is  partly  due 
from  defisndant  to  plalntifb  Cor  bUls  of  goods 
bought  from  plaintiffs  the  defendant  and 
received  by  htm  during  the  time  elapsing  be- 
tween January  1, 1806,  and  October.  1896,  and 
that  the  amount  ol  9ilgbX  hundred  and  twenty- 
three  dtrflam  and  fifteen  cmts  U  part  for  bills 
of  groc^es  bought  In  the  time  named.  And 
the  defendant;  W.  L.  Briscoe,  her^y  con- 
fesKS  judgment  In  favor  of  plaintiff  for  the 
sum  of  eight  hundred  and  twenty-three  dol- 
lars and  fifteen  coits,  and  hereby  authorize 
the  court  to  oiter  Judgment  against  him  and 
In  plaintiff's  favor  for  the  amount  W.  L. 
Briscoe,  the  defendant  above  named,  being 
sworn,  makes  oath  that  the  facts  set  forth  In 
the  foregoing  confession  of  judgment  is  made 
in  good  faith.   W.  L.  Briscoe. 

"Sworn  to  and  subscribed  before  m^  this 
the  14th  day  of  Nov^ber,  1890.  T.  C. 
Smith,  C.  S.  C." 

On  the  back  of  same  the  following  entry 
of  Judgm^t:  "Whereas  the  defendant  W. 
L.  Briscoe,  has  filed  the  foregoing  statement 
and  affidavit.  It  la  adjudged  by  tbe  court  that 
the  plaintiff  recover  of  tbe  defendant  the 
sum  of  ($823.16)  dgbt  hundred  and  twoitj-- 
three  and  16/100  dollars,  together  with  three 
($3.00)  dollars  costs  of  this  confession  of 
Judgment  This  14th  day  of  November,  1896. 
T.  C.  Smith,  Clerk  Superior  Court  for  Ruther- 
ford County." 

The  defendant  contends  that  the  original 
affidavit  of  W.  L.  Briscoe,  the  defendant, 
was  not  sufficient  to  authorlxe  the  entry  of 
judgment  by  confesslcm,  and  that  such  Judg- 
ment was  void  for  the  want  of  jurisdiction. 
Upon  bearing  tbe  cause  the  clerk  of  tbe  su- 
perior court  held  tbe  judgment  Invalid,  and 
refused  to  revive  it  On  aK»eaI,  this  was  re- 
versed, and  the  defendant  appealed. 

B.  A.  Justice,  for  appellant  McBray^  & 
McBrayer,  for  def aidant 

CliABE,  C.  J.    This  Is  a  *^udgment  ccm- 
fessed"  under  Code  670  (now  Revlsal  1905) 
S  680,  and  not  a  "controvttsy  submitted  with- 
out action"  undOT  Code  067  (now  Revlsal 
190C)  I  80&   Hence  the  authorittos  dtM 
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npon  tbe  ctHutrnction  of  the  latter  wctlon 
Aare  no  application.  "Confeatfon  of  Judg- 
ment" does  not  require,  like  tbe  "BabinlB- 
Blon  of  a  controTerv  without  action,"  that 
the  affldarlt  shall  set  out  that  the  controTersy 
Is  real  and  the  proceedings  are  In  good  faith, 
thongh  the  latter  stetanent  ia  in  fact  made 
In  the  affidsTit  In  this  case.  It  la  sofficioit 
(Berlsal  1905,  1  6B1)  that  there  sbonld  be  a 
statonent  In  wrltittg  signed  by  tbe  defadant 
and  Terlfled  bis  oath  and  stating:  (1) 
The  amount  Cor  which  Judgment  may  be  en- 
tered and  anthorlaing  Its  entry.  (2)  If  for 
mmey  dae^  a  conelae  atatemoit  of  13m  facts 
out  of  which  flie  debt  arose  and  It  must  ibow 
that  tbe  som  coofMsed  Is  Justly  doe. 

There  can  be  no  controreny  raised  except 
as  to  whether  there  Is  "a  oondse  atatemcnt 
of  the  facta  out  of  which  tbe  debt  arose" 
and  which  "shows  tliat  tike  sun  omfeased 
is  Justly  dna"  The  confession  Is  not  Teiy 
skillfully  drawn,  but  it  does  Bet  out  that  the 
amoimt  of  I82S.15  Is  due  plaintiff  by  him 
for  part  of  "bills  of  goods  bought  from  plain- 
tiffs defendant  and  received  by  him  bo- 
tween  Jan.  1.  1886,  and  Oct,  188B,"  and  said 
amount  la  "part  of  bills  of  groceries  bought 
in  the  time  named."  It  would  seem  that  this 
was  a  sufflcient  statement  of  **tlK  facts  out 
of  which  the  debt  arose"  and  "shows  that 
the  sum  confessed  Is  Justly  due" — especially 
In  Tlew  of  the  fact  that  there  Is  no  objec- 
tion here  to  the  validity  of  this  Judgment 
by  any  creditor — bat  It  is  the  debtor,  tbe  de- 
t'endant,  who  Is  urging  a  defect  In  his  own 
confession  of  Judgmrait,  and  la  seeking  there- 
by to  Impeach  hla  own  affidavit  that  the  debt 
was  due,  and  his  authorisation  that  Judg- 
ment be  stored  against  himself,  and  this 
after  acquiescence  In  said  Judgment  for 
nearly  six  years.  There  Is  no  suggestion  of 
fraud  or  Imposition  In  securing  the  confes- 
sing of  Jndgmokt  or  any  denial  that  the  debt 
was  not  then  due,  nor  any  denial  of  the 
plalntlfTs  affidavit  that  It  has  not  been  paid 
sincfe  Should  the  defendant  set  aside  this 
confession  of  Jndgmait  the  statute  would 
now  be  a  bar  to  the  debt  In  Smith  t.  Smith, 
117  N.  C.  848,  23  S.  E.  270,  which  was  a  pro- 
ceeding by  an  administrator  of  the  confessing 
debtor,  representing  creditors,  to  set  aside  a 
Jadgment  confessed,  there  was  no  statement 
in  the  confession  that  tbe  debt  was  due,  nor 
of  any  "facts  showing  that  the  debt  was  still 
&a&r  Hen  it  la  ezplicitly  stated  In  tbe 
dtfendanfa  alfldaTit  that  the  amount  con- 
fessed **lB  due."  In  Bank  v.  Cotton  Mills, 
116  N.  a  006,  20  S.  B.  765.  It  waa  held  that, 
when  tb»  confession  of  Judgment  Is  f«r 
"gooda  Krild  and  dellrmd,"  that  to  snffldent 
to  show  the  dd>t  was  Justly  due  without 
stating  "tbne  of  sale  (though  this  was  glrea 
lier^  qnantltr,  pric^  and  value  of  tba  goods.** 
In  that  case  it  wu  also  tadd  that  filing  swA 
ccmfesaion  of  Judgment  is  equivalent  to  au- 
tiiority  to  alter  Judgment  In  the  present 
caw  then  to  ezpreu  authority  to  ttiter  Judg- 


ment, and  his  honor  properly  allowed  the 
motion  to  revive  the  Judgment  and  to  Issue 
execution. 

We  would  not  be  nndwstood  as  passing 
upcm  the  questlim  of  the  validity  of  such 
Judgment  confessed  If  it  were  attacked  by 
a  creditor,  or  even  If  the  defendant  had  as- 
sailed It  on  the  ground  of  fraud  or  Imposltltm 
or  denied  tbe  debt  We  place  this  dectslou 
upon  the  ground  of  estoppel — ^the  original 
affidavit  by  defendant  that  the  debt  was  due 
the  plaintiff,  hla  acqulescmce  In  tbe  Judg- 
ment for  six  yeara.  his  failure  In  this  pro- 
ceeding to  deny  tbe  plaintlfTs  allegation 
Onade  under  oatii)  that  tbe  debt  to  still  due, 
the  absmce  of  any  averment  by  defendant 
of  fraud,  mistake,  or  Imposition,  and  tbe  fact 
that  if  the  Judgment  should  be  now  held 
invalid,  at  defendant's  instance,  for  Informal- 
ity, after  having  been  entwed  at  defendant's 
request  he  would  be  protected  by  tbe  statute 
of  limitation. 

The  case  being  before  the  Judge  by  appeal. 
It  was  optional  with  him  to  reverse  tbe  clerk, 
and  remand  the  case  to  him  with  dlrectlwis 
how  to  proceed,  or  hlmselrf  to  grant  the  mo- 
tion to  revive  Judgment  and  to  order  execu- 
tion to  issue.  Faison  v.  Wllltoms,  121  M.  O. 
162,  28  8.  B.  188 ;  Roseman  v.  Roseman,  127 
N.  C.  4»7,  87  B.  B.  618;  Bwbank  t.  Turner, 
134  N.  C.  80.  46  &  a  508. 

Affirmed. 

HOKB,  J.,  concurs  In  result 

CONNOR,  J.  (dissenting),  I  regret  that  I 
cannot  concur  In  the  opinion  of  tbe  majority 
of  the  court  In  this  case.  This  court  has 
uniformly  held,  beginning  with  the  case  of 
Davidson  v.  Alexander,  84  N.  C.  621,  that  a 
Judgment  confessed  pursuant  to  the  prorl- 
Blons  of  section  803  of  tbe  Revlsal  1909,  to 
Invalid  unless  the  requirements  of  the  stat- 
ute be  strictly  complied  with.  I  do  not 
think  that  tested  what  to  said  In  that 
case  and  every  othw  dectolon  of  the  court 
whidi  follows  and  approves  It  the  record 
before  us  Is  In  accordance  with  the  statutory 
requirement  that  it  must  state  concisely  the 
facts  out  of  which  the  Indebtedness  arose. 
We  have  In  this  case  a  statement  "that  the 
amount  Is  partly  due  from  def^dant  to 
plaintiffs  for  bills  of  goods  bought  from 
plalntlfCs  by  the  defoidant  and  received  by 
him  during  tbe  time  elapsing  between  Jan- 
nary  1,  1896,  and  October,  1896,  and  that 
the  amount  of  9833.15  to  part  for  bills  of 
groceries  bought  In  the  time  named."  There 
to  a  painful  uncertainty  In  respect  to  the 
facto  out  of  which  the  alleged  Indebtedness 
aros&  It  to  said  that  it  to  "partly  due"  and 
that  the  amount  Is  "part  for  bills  of  gro- 
ceries." The  very  pertinent  Inquiry  arose: 
what  part  of  It  is  due  for  goods  traught,  and 
what  part  la  tot  bllto  of  groceries?  There  Is 
nothing  in  tbe  stetement  which  gives  tbe 
slightest  response  to  thto  Inquiry.  As  was 
said  by  Ruffln,     Is  Davidson  v.  Alexander, 
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•1^>ra:  'The  object  of  tho  itatute  in  this  Is 
to  protect  the  other  creditors  of  the  debtor ; 
to  enable  them,  not  only  to  see  the  extent  of 
bis  llabmties,  bat  to  teat  the  bona  fides  of  this 
particular  d^t  to  which  he  Is  given  a  pref- 
erence, and,  that  they  may  have  full  op- 
portunity to  do  this,  the  parties  are  com- 
manded to  spread  upon  the  record  ^>eclflcal- 
ly  the  clrcnmstances  and  business  transac- 
tions out  of  which  It  originated.  A  mere 
statement  that  the  defendant  Is  Indebted  to 
the  plaintiff  In  a  sum  certain  'arising  from 
the  acceptance  of  a  draft,  of  which  the  fol- 
lowing Is  a  copy,*  etc.,  falls  <ar  short  of  the 
demands  of  the  statute."  The  language  of 
the  learned  Justice  Is  applicable  to  the  record 
In  this  case.  "Compared  with  these  require- 
ments, how  meager  Is  the  Information,  as  to 
the  c(H»lderatlon  of  the  debt  and  the  trans- 
action out  of  which  It  grew,  Is  the  statement 
of  the  debtw  when  confessing  the  Judgment 
under  consideration?"  What  Is  there  In  this 
statement  of  facts  which  would  enable  a 
creditor  to  Institute  an  Investigation  to  as- 
certain the  bona  fides  of  the  debt?  He  Is 
told  that  the  amount  for  which  Judgment  Is 
confessed  Is  "partly  due"  and  Is  "part  for" 
bills  of  groceries,  etc  He  would  seek  In  vain 
for  any  Information  given  him  by  the  record, 
by  wblch  he  wtmid  be  enabled  to  test  the 
validity  of  the  Judgment  This  court  has, 
with  absolute  nnlformtly,  applied  the  prin- 
ciple announced  In  Davidson  v.  Alezando', 
supra.  In  Davenport  v.  Leary,  95  N.  0.  203, 
the  Judgment  was  declared  void  because  the 
confession  of  Judgment  did  not  embrace  the 
account  upon  which  it  was  based.  In  Smith 
V.  Smith,  117  N.  C.  848,  23  S.  B.  270,  in  which 
all  the  cases  are  reviewed.  It  Is  said,  re- 
ferring to  the  section  of  the  Code  la  ques- 
tion :  "The  proceeding  Is  in  derogation  of 
common  right,  and,  to  prevent  the  perpetra- 
tion of  fraud  In  such  cases,  that  section  re- 
quires that  the  consideration  be  stated  and 
that  It  appear  that  the  amount  for  which  the 
Judgment  Is  confessed  is  JusUy  due.  If  the 
statutory  requirements  are  not  compiled 
with,  the  Judgment  Is  Irregular  and  void  be- 
cause of  a  want  of  Jurisdiction  In  the  court 
to  render  Judgment,  which  Is  apparent  on 
the  face  of  the  proceedings.  *  *  *  In  the 
absence  of  such  statement,  or  the  statement 
at  least  of  facts  showing  that  the  debt  was 
still  due,  the  Judgm^t  was  prop^Iy  held 
void,  for.  without  compliance  with  the  stat- 
ute OD  the  face  of  the  proceeding,  the  court 
had  no  JnrlsdlcUtm  to  enter  up  the  Judg- 
ment" 

I  cannot  concur  In  the  suggestion  that  any 
estoppel  can  arise  against  the  parties  to  the 
Judgment  because  it  Is  absolutely  void  as  the 
court  is  without  Jurisdiction;  hence,  when- 
ever It  Is  called  to  the  atientlon  of  the  court 
and  any  relief  asked  upon  It  the  applica- 
tion should  be  declined.  While  it  may  be 
conceded  that  leave  to  Issue  execution  would 
not  affect  the  rights  of  creditors  to  attack 
the  Judgment  it  is  at  iMSt  a  recognition  of 


Its  validity  which  should  not  be  had.  In 
my  opin]<Hi,  th^  is  no  Judgment  upon  which 
the  court  can  direct  ezeoitlmi  to  iamae. 

WAITER,       coBcnm  tm  tlw  fllaawitlng 

opiniMi. 


STBADMAN  et  al.  v.  STEADMAN  et  al. 

(Supreme  Oonrt  of  North  Carolina.  Dec.  11« 

1900.) 

1.  BUnmcEins-'DKnNSKt— Sbtofpeik 

Where,  in  an  action  to  recover  land,  botli 
parties  claim  under  a  common  gxantor,  defend- 
ant is  estopped  from  qnestioniug  Um  title  ot 
the  common  grantor. 

[Ed.  Note.— For  cases  In  point  Me  Oeot  Dig. 
vol.  17.  Ejectment  If  00, 108.] 

2.  Wnxs— Pbobatk— Pboov. 

Under  Bev.  Code,  c.  118,  |  15,  Teqnlriag 
tliat  a  writttn  will  with  witnesses  shall  be  prov- 
ed by  the  oath  of  two  of  the  auiMcribing  witness- 
es, if  living,  etc.,  a  probate  of  a  will  signed  by 
testator,  and  witnessed  by  two  witsssaea,  based 
on  the  proof  of  one  of  ths  two  aahscEiblns  wit- 
nesses, withont  mon,  is  invalid. 

TEd.  Note.— For  cases  in  ixrinL  see  Out.  Dig. 
vol.       Wills,  IS  715-720.1 

5.  Sams— Time  fob  Pbobatk— LnfiTATioNs. 

In  the  absence  of  a  statute  to  the  contrary, 
there  is  no  limitation  within  wliidi  a  will  may 
be  proved,  and  a  will  may  be  iwoved  SO  years 
after  testator's  death. 

[Ed.  Note.— For  cases  in  point  see  Cent  IHg. 
vol.  49,  Wills,  S  601.] 

4.  Sahc~Pbobate — Pboof— BumciENCT. 

The  attempt  to  prove  a  will  in  185T.  In 
accordance  with  Rev.  St  c.  122.  f  6.  in  effect 
January  1,  1856,  does  not  affect  a  probate  in 
1900,  which  complies  with  tiie  rcqairemeota  of 
Revisal  1905,  {  3127.  cl.  S. 

[Ed.  Note.— For  cases  In  point  see  Gent  IMg. 
vol.  49.  Wills,  {  606.] 

6.  EjSOnCBHT— DBFBN8BB— ESTOPPBL. 

A  party  in  an  acti<m  to  recover  land  who 
claims  under  a  deed  from  a  devisee  in  a  will 
cannot  question  the  validity  of  the  probate  of 
the  will. 

6.  OVIDIROE— DXOLABATIOn  OT  QBARTOB— -AD- 
MISSIBILITr. 

The  declaration  of  a  person  made  while  in 
the  possession  of  real  estate  that  she  claimed 
nnder  her  father's  will  is  competent  as  against 
one  claiming  under  a  deed  from  her. 

7.  Wnxa— ConBTBtrcnoH— Bbtars  Dbtokd. 

A  testator  devised  to  a  son  and  daoAter  a 
tract  of  land  to  be  equally  divided  in  value  be- 
tween them,  and  also  devised  to  than  another 
tract  and  declared  that  it  was  his  will  that  an- 
other son  and  two  other  daughters  should  be 
"equal  sharers  hi  said  tract  •  •  •  during 
their  natural  life."  Held  that  in  view  of  Re- 
visal 1905,  f  &i38,  providing  that  a  devise  of 
real  estate  shall  be  construed  to  be  a  devlae  in 
fee  simple,  and  In  view  of  other  providons  of 
the  will  showing  that  equality  among  the  chil* 
dren  was  intended  to  anse  from  other  portions 
of  the  estate  devised,  the  son  and  dauratcr  ac- 
quired the  two  tracts  In  fee,  and  the  other 
son  and  the  two  danghtota  were  only  life  ton- 
ants  In  the  sec<md  tract 

Appeal  from  Superior  Court  Rutherford 
County ;  Justice,  Judge. 

Action  by  Sarah  Steadman  and  others 
against  J.  R  Steadman  and  others.  From  a 
Judgment  granting  Insufllclent  relief  to  the 
plaintiffs,  both  parties  appeal.  Affirmed  on 
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tbe  appeal  of  defeDdants,  and  wmamA  in 
part  on  tlie  appeal  of  plalntlfffc 

Action  to  recover  land  tried  before  jna- 
tlce,  Judge,  and  a  Jury,  at  April  term,  1906, 
superior  court,  Rutherford  county.  There 
was  evidence  ottereA  showing:  That  Joe^b 
Steodman  died  in  Ratfaerford  county  In  1867, 
leaTlng  a  last  will  and  teabunen^  signed 

Joseph  (X)  Steadman,  and  wltnesaed  by  two 

mark 

snbscrlbing  witnesses.  That  Joseph  Stead- 
man  left  six  snrrlTins  children  and  heirs  at 
law:  Susannah,  and  James  A.  Steadman, 
John,  Sarah,  Margaret,  and  Bfary  Steadmaix. 
That  all  the  dcTlsees  mentioned  in  the  will 
were  dead  at  the  time  of  tbe  action  brought ; 
Jobn,  Sarah,  Bfary,  and  Margaret  having 
died  without  issue.  At  the  death  of  Mar- 
garet, she  left  a  last  will  and  testament  de- 
vising her  property  to  her  rister  Mary,  who 
died  not  long  before  the  Institution  of  this 
suit  The  tract  of  land,  the  subject  of  this 
controversy.  Is  the  second,  or  160-acre  tract 
mentioned  in  the  will  of  Joseph  Steadman, 
and  tbe  language  of  tbe  will  pertinent  to  the 
questionB  involved  is  as  follows :  "It  is  my 
will  that  my  eldest  daughter  Susannah,  and 
my  son  James  A.  sliall  have  a  certain  tract 
of  land,  containing  one  hundred  acres  lying 
«n  the  waters  of  Dill's  creek;  to  be  equally 
divided  in  value  between  them,  and  then  also 
one  other  tract  c<mtalnlng  one  hundred  and 
fifty  acres,  lying  on  the  waters  of  Jarretfs 
creek  It  is  my  will  that  my  son  John 
and  dan^tow  Mary  and  Margaret  be  equal 
sharers  In  said  tract  of  land  during  their 
natural  life.  It  is  my  will  that  my  daugjiter 
Sarah  shall  have  eonal  in  valne  with  my  son 
John  and  daughters  Mary  and  Margaret  to 
be  paid  out  of  the  other  portion  of  my  es- 
tate, due  allowances  to  be  made  by  my 
daughter  Susannah  snd  son  James  A.  and 
daughter  Sarah  for  property  already  re- 
ceived. And  all  other  property  [exc^t  the 
mare  which  I  now  own]  to  be  equally  di- 
vided between  my  son  John  and  daughters 
Maty  and  Margaret"  The  plalntUb  <dalm 
the  land  under  this  will  and  are  the  children 
and  heirs  at  law  of  Susannah  and  James 
A.,  two  of  the  devisees  named  In  the  will. 
The  defendants  claim  under  a  deed  from 
Mary,  one  of  the  devisees  named  In  the  will. 
Issnes  were  submitted  that  were  responded 
to  by  the  Jury  as  follows:  (1)  "Did  John 
Steadman,  Bfargaret  Steadman  and  Mary 
Steadman  dalm  title  to  the  land  described 
In  tbe  complaint  ander  Joseph  Steadman? 
Answer.  Xes.  (2)  Are  titie  plaintiffs  the 
owners  in  fee  and  entitled  to  tbe  possessioa 
of  the  land  described  In  tbe  complaint?  An- 
flwer.  Te>;  elevoi-flfteaaths.  (8)  Is  the  de- 
fendant In  the  unlawful  and  wrongful  pos- 
aeesion  thereof?  Answer.  Tes.  (4)  What 
damagei^  If  any,  have  plaintiffs  snstalned 
by  reason  of  d^endant^s  wnn^fol  and  nn- 
lawfal  possession?  Answw.  Fifteen  dollars 
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Cor  eadi  year,  total  $30.00."  On  the  verdict 
the  court  gave  Jndgmoit  In  favor  of  plain- 
tUFs  for  deven-flfteenths  of  the  land  tat  cat- 
troversy.  Both  plaintUCs  and  defendants  «k- 
CQ>ted,  and  appealed. 

S.  Oallert,  tor  pbUntlffli.  McBrayer  ft  ICc- 
Braycr  and  B.  A.  Justice^  Cor  d^andanti. 

Defendants'  AppaiL 

HOKB,  J.  (after  stating  the  case)..  The 
Jury  by  their  verdict,  havhig  established  that 
both  plaintiffs  and  defendants  claim  the 
land  In  controven^  nnder  Joseph  Steadman, 
tbe  alleged  testator,  the  defendants  are,  for 
tbe  purposes  of  this  action,  estopped  from 
questioning  the  title  of  the  common  grantor ; 
and  can  in  any  event  only  claim  tbe  estate 
that  may  have  come  to  them  by  reason  of 
the  deed  from  Mary  Steadman,  the  deirtsee, 
or  on»  of  the  heirs  at  law  of  her  father,  the 
said  Joseph. 

DefcEDdants  object  to  the  validity  of  this 
trial,  and  assign  for  error:  (1)  That  the 
court  admitted  In  evidence  the  pap^  writ- 
ing purporting  to  be  the  last  wlU  and  testa- 
ment of  JoB^h  Steadman.  This  papw  writ- 
ing, bearing  date  November  28,  1SC7,  signed 

his 

by  Joseph  (X)  Steadman,  and  attested  by 

mark 

two  witnesses,  Joseph  Owens  and  Drewry 
McDanlel,  wlreu  offered  as  evidence,  had 
thereon  two  probates:  One  bearing  date 
December  1857,  In  which  It  Is  shown  that 
"Drewry  McDanlel,  one  of  tbe  subscribing 
witnesses,  upon  being  duly  qualified,  proved 
the  due  and  solemn  execution  of  the  will; 
and  the  second,  bearing  date  ^rll  12,  1906, 
set  out  In  extoiso  In  the  record,  and  In  all 
things  complying  with  the  requirements  of 
Revlsal  190B,  S  8127,  cl.  3.  which  provides 
as  follows :  "In  all  cases  where  the  testetor 
executed  the  will  by  making  his  mark,  and 
where  any  one  or  more  of  the  subscribing 
witnesses  are  dead,  or  reside  out  of  the  state, 
or  are  Insane,  or  otherwise  Incompetent  tu 
testis.  It  shall  not  be  necessary  to  prove 
the  handwriting  of  the  testator,  but  proof  of 
the  handwriting  of  the  subscribing  witness 
or  witnesses  so  dead,  absent,  Insane,  or  in- 
competent shall  be  sufficient"  The  first  pro- 
bate was  Invalid,  because,  at  the  time  It  was 
taken,  proof  by  one  of  the  subscribing  wit- 
nesses without  more  was  not  sufficient  proof 
of  a  will.  This  was  all  that  had  been  re- 
quired under  the  Revised  Statutes,  for 
proof  of  a  win  In  common  form  in  the  first 
instance  (Rev.  St  c.  122,  |  6);  but  the 
Revised  Code,  which  went  Into  effect  on 
January  1,  1866,  required  that  a  written 
will  with  witnesses  should  be  proved  by  tbe 
oath  of  two  of  the  subscribing  witnesses.  If 
living,  etc.  Rev.  Code,  c.  119,  S  IS.  At  the 
time  the  will  was  proven,  the  Code  had 
probably  not  been  universally  distributed; 
or,  what  Is  more  likely,  the  courts  of  pleas 
and  quarter  sessions  had  not  become  familiar 
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with  the  changed  method.  Whatern  may 
have  been  the  reason,  the  first  probate  did 
not  comply  with  the  law  as  it  that  existed ; 
and,  standing  alone,  would  not  Jnstuy  the 
admission  of  the  will  In  evidence.  The 
plahitlfl,  recognizing  that  this  probate  was 
not  In  compliance  with  the  statute,  then 
offered  proof  establishing  the  second  probate, 
which  in  all  things  compiled  with  the  re* 
qulrements  of  the  law,  showing  that  one 
of  the  subscribing  witnesses  was  dead,  and 
the  other  bad  for  many  years  been  a  nonresi- 
dent 

It  Is  objected  to  this  proof  that  the  same 
Is  too  late,  and  cannot  now  be  received ;  but 
tbe  authorities  do  not  support  this  position. 
In  tbe  absence  of  some  statute  to  the  con- 
trary, there  is  no  limit  npon  the  time  after 
a  teBtator*s  death  within  which  a  will  may 
be  proven.  Gardner  on  Wills,  p.  814.  In 
Haddock  T.  Railway,  146  Mass.  165.  16  N. 
B.  495.  4  Am.  St.  Rep.  295.  a  will  was  ad- 
mitted to  probate  68  years  after  the  death 
of  the  testator.  And.  while  tbe  will  does  not 
operate  to  pan  property  till  provm,  as  re- 
quired by  Uw;  when  it  is  lo  proven,  It 
relates  \MA  to  the  death  of  the  testator 
■o  as  to  vest  title  frmn  tliat  date  as  between 
the  parties  who  daim  under  it  1  Under- 
hill  <»i  Wills,  p.  21,  note  8;  dtlng  Graves 
V.  Mitchell,  90  Wis.  806,  68  N.  W.  271 ;  C9og- 
geidiall  V.  Home^  18  A.  I.  696,  81  AtL  694. 
See,  also,  Scott  v.  West  63  Wis.  629,  24  M.  W. 
161,  26  K.  W.  la  Nor  does  the  attempt  to 
prove  the  will  In  accordance  with  tbe  law 
as  It  formerly  extsted,  effect  the  presmt  pro- 
batOi'.wblcb,  In  all  thtaigs,  oomplies  with  the 
present  law.  Morgan  v.  Bass.  26  N.  0.  243. 
Nor,  In  any  events  conid  the  probate  be 
questioned  by  one  who  claims  under  the 
will  by  this  Indirect  method.  Daidon  v. 
Railroad,  8S  N.  a  685;  Hampton  v.  Hardin. 
88  N.  a  692.  Tbe  probate  of  this  will  be- 
ing valid,  and  the  same  having  been  duly 
recorded,  Uie  will  was  properly  admitted  as 
evidence;  Defendant  further  objects  that  tbe 
court  admitted  in  evidm^  the  declarations 
of  Mary  Steadman  while  In  possession  of 
the  property,  to  tbe  effect  that  she  held 
under  tbe  will  of  ber  father,  Joseph.  These 
declarations  are  competmt  as  characterizing 
and  accompanying  the  possession  of  the  de- 
clarant and  vere  also  properly  received.  Nel- 
son V.  Whitfield,  82  N.  a  46;  Brown  v. 
Gosnell,  141  N.  C.  - — ;  56  S,  B.  — - 

There  is  no  reverrible  error  to  defendant's 
prejudice  shown  tai  tbe  record,  and,  on  their 
ivpeal,  the  Judgmrat  Is  affirmed. 

No  orror. 

FlalntUb'  Appeal. 

As  hmtofore  stated,  the  verdict  having 
established  that  both  parties  claim  under 
Joseph  Bteadman,  and  the  will  of  Joseph 
Steadman.  making  some  disposition  of  tbe 
property,  having  been  properly  proven  and 
admitted  In  evidence,  the  rights  of  the  par- 


ties on  this  ai^eal  will  d^Mnd  on  the  cor- 
rect constmctlon  of  this  wUL  The  langoage 
of  the  will  pertinent  ^  the  questions  In- 
volved here,  Is  as  follows:  "It  la  my  will 
that  my  eldest  daughter,  Snsannah.  and  my 
son  James,  shall  have  a  certain  tract  of 
land  containing  one  hundred  acres,  lying  In 
the  waters  of  Dills'  creek,  to  be  equally  divid- 
ed in  value  betweoi  them;  and  tfien  alao 
one  other  tract  amtalnlag  one  hundred  and 
fifty  acres,  lying  on  the  waters  of  Jarrett'a 
creek.  It  Is  my  will  that  my  son  John  and 
daughters  Hary  and  Mai^ret  be  equal  shar- 
ers in  said  tract  of  land  during  their  natural 
life."  The  land  In  controversy  is  the  second, 
or  Jarrett  tract  and  the  Judge  below.  In 
constmlng  the  will.  In  ^ect  decides  that 
tbe  testator  died  intesteto  as  to  tbe  xsmalnder 
of  this  tract  after  a  Ufe  estete  thenln  to 
his  chUdrm;  but  w«  do  not  think  that  this 
is  the  oorrect  Interpretation  of  the  wIlL  It 
is  an  accepted  principle  that  liie  premmp- 
tion  la  against  lnteBte<7<  1  nnderbUl  on 
Wills,  p.  ai7:  Blue  V.  Bitter,  118  N.  a  68a 
24  S.  EL  866.  And  another  principle  has 
long  been  Incorporated  Into  oar  statute  law. 
that  a  devise  to  a  pwson  shall  be  cMutmed 
to  be  in  fee  simple^  unless  it  shall  plainly 
appear  that  the  testatw  Intended  an  estate 
of  less  dignity.  Bevlsal  1906,  $  81S& 

This  will.  In  express  terms,  devises  flie 
Jarrett  tract  of  land  to  Susannah  and  James 
A.  Steadman;  which,  under  tlito  statute, 
would  give  them  the  land  In  fee.  And  while 
the  clause  which  Immediately  follows.  Im- 
poses a  life  estate  In  favor  of  John,  Mary, 
and  Margaret,  whether  such  estate  Is  to 
these  three,  or  to  them  as  tenants  In  common 
with  James  and  Susannah,  the  result  Is  the 
same.  The  subsequent  clause  only  creates 
a  life  estate;  and  all  the  devisees  of  such 
estate  being  dead,  the  children  and  beirs 
at  law  of  James  and  Susannah,  to  whom 
the  fee  simple  was  glvot  by  the  prior  clause, 
at  the  death  of  the  life  tenants,  became,  and 
are  now,  the  owners  of  the  land.  Mary, 
being  only  a  life  tenant  her  deed  would  only 
conv^  to  the  grantees  such  estate  as  she 
had ;  and  on  ber  death,  which  occurred  about 
six  months  before  suit  conunenced,  the  rights 
of  the  children  and  heirs  at  law  of  James 
and  Susannah,  who  held  In  remainder, 
would  become  absolute,  giving  them  tbe  title 
and  right  to  the  Immediate  poseeaston  of 
the  property.  Smithwick  v.  Briggs.  23  N.  C 
281 ;  Brothers  v.  Brothers.  44  N.  a  266.  Nor 
do  we  think  the  Idea  advanced,  that  tbe  tes- 
tator evidently  wished  his  dUldren  to  share 
equally  ia  bis  estate,  changes  the  result 
Such  a  graeral  Intent  is  sometimes  helpful 
where  the  language  of  a  will  Is  of  doubtful 
Import;  but  an  indefinite,  general  Intent 
cannot  avail,  and  Is  never  allowed,  to  change 
or  control  a  devise  express  In  ita  terms  and 
without  doubt  as  to  Ita  meaning.  Crlssman  v. 
CriBsman,  27  N.  a  498;  Long  v.  Waldraveu, 
113  N.  a  837,  Ifi  &  B.  251.  It  wUl  bs  noted, 
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too,  tbat  tbtt  eUmai  of  the  wlU  from  which 
thla  eaaenl  Intuit  Is  Infeired,  rather  tend 
to  show  that  sncb  eQoallty  as  was  contem- 
plated was  Intended  to  arise  from  other 
portions  of  the  estate,  and  was  not  designed, 
and  shonld  not  be  permitted  to  affect  the 
construction  of  the  devise  InTOlved  in  this 
litigation.  The  ooort  la  of  (vlnlm,  and  so 
bolds  tba^  on  the  facts  inesented,  a  propw 
conetriMthm  of  the  will  of  Jos^h  Steadman 
pisusee  the  entire  interest  In  tbe  land  In  die- 
pnte  in  tiie  plaintiffs,  who  are  children  and 
heire  at  law  of  Jamee  A.  and  Susannah 
Steadman.  and  the  Judge  below  dionld  have 
■o  Instrocted  the  Jnrr. 

For  the  error  pointed  out;  there  will  be 
a  new  trial  oa  the  second  issue,  and  it  Is 
ao  ordwed. 

Partial  new  triaL 


UATTHBWS  T.  FRY  et  al. 

<fliiprema  Gonrt  of  North  Gandina.  I>ee.  18, 
1006.) 

1.  Abpkal  —  RanasAL  —  DisPosmoH  or 
Cause. 

A  jnry  being  waived,  the  Jndge  found 
the  facts  end  entered  Jadginent  for  defCQdanC 
On  appeal,  the  Supreme  Coart  was  of  the 
opinion  that,  on  the  facts  found.  Judgment 
should  hare  been  entered  for  plaintiff,  and 
entered  Its  order  "Reversed."  Held  that,  on 
remand,  plaintiff  was  entitled  to  the  entry 
of  judgment  in  his  favor  without  submitting 
to  a  new  trIaL 

2l  Same— Findinos— CkiNOLUBivEnEss. 

The  findings  of  fact  by  a  trial  judge,  when 
anthorixed  hy  law  or  consent  of  parties,  are 
as  conclusive  on  appeal  as  when  foand  by  a 
jnry,  if  there  is  any  evidence  to  support  them. 

[Ed.  Notev — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  3,  Appeal  and  Error.  H  S950-S968.] 

S.  TrTAT.— EXCBPTIOWS— PlWDINOS. 

Where  the  court  made  findings  of  fact 
in  favor  of  defendant,  tf  defendant  was  dis- 
satisfied therewith,  he  should  liave  ezoepted  at 
the  time,  and,  having  acquiesced  In  the  find- 
ings without  exception  until  after  reversal  on 
plaintiff's  appeal,  It  was  then  too  late  for 
defendant  to  except  to  tbe  findings. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  i  9S4.] 

Appeal  from  Superior  Court,  ^ain  Coun- 
ty; W.  R.  Allen,  Jndge. 

Action  by  John  O.  Matthews  against  A.  U. 
Fry  and  others.  From  a  Judgment  ft>r  plain- 
tiff, defendants  appeal.  Affirmed. 

Shepherd  ft  Shepherd  and  CL  W.  Rowe.  for 
appellants.  Dlllard  ft  Bell  and  Bryson  & 
Black,  for  appelle& 

CLARK,  a  J.  'fThe  parties  waived  a  imy 
trial  and  agreed  In  writing  that  the  Jndge 
■tkould  find  tbe  facts  and  enter  Judgment 
thereon,  as,  upon  the  facts  so  tbnnd,  he  might 
decide  the  law  to  be."  The  Judge  found  the 
facts  and  entored  Jndgmoit  thereon  in  favor 
of  the  defendant.  Uoon  appeal  (Matthews  t. 
Fry,  141  N.  C.  682,  64  S.  B.  879),  this  court 
was  of  oplnlOD  that,  upon  the  facts  found, 
Judgment  should  bare  been  entered  in  favor 


of  tbe  plaiotlff,  and  entered  Its  order  "Be- 
versed."  When  tbe  certificate  of  opinion  was 
presented  in  tbe  court  below  the  plaintiff 
moved  for  Judgment  in  accordance  therewith. 
The  def«idant  resisted  tills  Judgmoit  and 
asked  for  trial  de  novo,  and  Insisted  that 
some  of  the  findings  of  fact  had  been  made 
the  Judge  without  any  evldeice  to  support 
them. 

The  Judgment  was  properly  entered  for 
plaintiff  hi  accordance  with  the  mandate  of 
this  court  to  reverse  the  Judgment  Summer 
tin  V.  Cowlea,  107  N.  a  462,  12  S.  B.  234; 
Bernhardt  v.  Brown,  118  N.  a  711,  24  S.  lA. 
627,  716,  86  li.  B.  A.  402.  The  findings  of 
fact  by  the  Judge,  when  aotlioilxed  by  law 
or  omseut  of  parties,  are  as  conclusive  as 
when  found  a  Jury,  If  there  Is  any  evi- 
dence. Branton  v.  (yBrlant,  88  N.  a  108; 
Roberts  r.  Insurance  Go.,  118  N.  a  480,  24 
S.  B.  780;  Walnat  v.  Wade,  108  U.  S.  688,  28 
L.  Ed.  626.  Xf  tiiere  was  amr  grotmd  to 
exc^  to  swA  flnditti^  because  without  evi- 
dence to  suppcHTt  the  finding,  np<m  any  point, 
or  tbr  any  other  cause,  the  defendant  shonld 
have  done  so  and  have  brou^t  np  bis  side 
of  the  case,  also,  when  tbe  plaintiff  appealed, 
or  at  least  be  should  have  mtered  an  excep- 
tion so  as  to  preserve  bis  rights.  It  Is  not 
unusual  fbr  both  parties  to  aiv>eaL  Havbig 
acquiesced  In  the  finings  of  fact  without  ex- 
ception, it  Is  too  late  to  except  now. 

If  the  defendant  was  dissatlBfied  with  the 
ruling  of  this  court  upon  the  law,  hie  remedy 
was  by  a  petition  to  rehear  (which  he  did, 
and  the  petition  was  disallowed),  and  not  by 
a  motion  for  a  new  trial,  in  disregard  of  the 
mandate  of  this  court 

Affirmed. 


8TATB  V.  OONNOB. 

(Snprsms  Coort  of  North  Carolina.  Dee.  18, 
1906.) 

1.  iRDICnraitT—DnCRIFTION    OF  Btatdtobt 
OvFltNSB— NBaATTVINQ  EXCEPTIONS. 

Where  a  statute  creates  a  substantive 
criminal  offense,  tbe  description  being  complete 
and  definite,  and  a  subsequent  clause  excepts 
certain  cases  from  ita  provisions,  the  excepted 
cases  need  not  be  negatived  in  the  indictment 
unless  such  exceptions  form  but  a  part  of  the 
description  of  the  offense. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  U  ^S- 
298.1 

2.  Crtmihal  X<aw — Statutobt  Offense— Ez- 
CEPrrons  in  Statutb— Bubdbn  op  Pboov. 

Where  a  statute  creates  a  substantive 
criminal  offense,  th«  description  being  com- 
plete and  definite,  and  a  snt>seqaent  clause 
excepts  certain  casen  from  its  provisions,  tbe 
burden  is  on  tbe  accused  to  prove  that  his 
offense  falls  within  the  exceptions,  unless  sncb 
exceptions  form  but  a  part  of  tbe  description 
of  tbs  offense. 

8.  IKDICTMBKT  —  DESOBIPTIOIf  OV  STATOTOBT 

Oftensk— Elopement— Negativinq  Exccp- 

TIOKS. 

Revisal  lOOS,  I  3300,  provides  that:  "If 
any  male  person  shall  abduct  or  c:ope  with  the 
wife     another,  he  shall  be  guilty  of  a  felony, 
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and  upoo  conviction  shatl  be  Impriaoned  not 
len  tbao  ww  jrear  nor  more  than  ten  yean: 
Provided,  that  the  woman,  since  her  marriage 
ha*  been  an  Innocent  and  virtuoue  women: 
Provided,  that  no  Mmviction  aliali  be  had  upon 
the  unsopported  testimony  of  any  mch  married 
woman."  H«ld,  that  an  Indictment  tor  the 
offense  mnat  nefatire  the  exception  in  the  fint 
INwriso. 

[Ed.  Mote,^For  caaea  In  poln^  aee  Gent.  Die. 
vol.  27,  Indictment  and  Information,  H  29<>- 
2S6.] 

4.  CanaiTAi.  Law  —  Statutobt  Oftbrsb  — 

BLOPBMIIIT— BZOEFTION  IK  STATOIS— BUB* 
DSN  09  PBOOr. 

Rerisal  1905.  {  8360,  provldea  that:  "If 
an*  male  person  shall  adbact  or  elope  with  the 
wife  of  another,  he  siiall  be  guilty  of  a  felony, 
and  upon  conviction  shall  be  imprisoned  not 
less  than  one  year  or  more  than  ten  years: 
Provided  Hiat  the  woman  since  her  maniage, 
hfui  been  an  innocent  and  virtuoni  woman: 
Provided,  that  no  conviction  shall  be  had  upon 
the  unsupported  testimony  of  any  such  married 
woman."  Held,  that  the  burden  is  on  the  state 
In  a  proeecution  for  such  offense  to  prove  be- 

?'ond  a  reasonable  doubt  that  the  case  does  not 
all  within  the  first  proviso. 

5.  ADULTEBT— EIlOPBUENT— BVIDENOB    AB  TO 

Ohabaotbb  or  Wouan. 

In  a  proaeoDtion  for  criminal  elopemmt 
under  Revisal  1005,  i  8360,  making  it  a  crime 
to  elope  with  the  wife  of  another  man  if  she 
has,  since  marriace,  been  innocent  and  virtuous, 
evidence  on  the  part  of  the  state  as  to  tike 
general  character  of  the  woman  for  vlrtns  is 
admissible. 

Clark,  C>  3^  and  Brown,  dissenting. 

Appeal  firom  Snperlor  Court,  Buncombe 
County;  Moore,  Jod^ 

ProBecutton  of  Connor  for  criminal  elope- 
meat  Defendant  was  found  guilty,  and  ap- 
peals. Reversed. 

Frank  Oartw  and  H.  O.  Gbedester,  for  ap- 
pellant. Robert  D.  Ollmw,  Atty.  Gen.,  for 
the  State. 

HOKB,  J.  The  statute  under  which  the 
cMivlcUon  was  had,  Revisal  1805,  i  8360, 
is  as  follows :  "If  any  male  person  shall  ab- 
duct or  elope  with  tbe  wifie  of  another,  he 
ahall  be  guilty  of  a  felony,  and  upon  con- 
viction diall  be  Imprisnwd  not  leas  than  one 
year  nor  more  than  ten  years:  Provided, 
that  the  woman,  since  her  marriage,  has 
betti  an  Innocent  and  vlrtuoua  woman :  Pro- 
vided, that  no  conviction  shall  be  had  upon 
the  unsm^Kirted  testimony  of  any  such  mar- 
ried wranan."  Defendant,  by  ezc^iBons 
properly  noted,  assigns  fbr  error:  (1)  That 
the  judge  ored  in  charging  the  Jury  that  the 
burden  was  on  the  defendant  to  prove  that 
the  "woman  in  the  case"  was  neithOT  inno- 
cent nor  vIrtDons.  It  Is  well  eatablidied 
that,  when  a  statute  creates  a  substantive 
crhninal  offense,  the  description  of  the  same 
being  complete  and  definite,  and  by  subse- 
quent clause^  either  In  the  same,  or  some  oth- 
er section,  or  by  another  statute,  a  certain 
case  or  class  of  cases  Is  withdrawn  or  ex- 
cepted from  its  provisions,  these  excepted 
cases  need  not  be  negatived  in  the  Indict- 
ment, nor  is  proof  required  to  be  made  In  the 
Htst  instance  on  the  part  of  the  prosecntkm. 


In  Buch  drcumstanoe^  a  dtfendant  diarRed 
with  the  crimes  who  seeks  iHotection  1^  rea* 
aim  of  the  excefition,  has  the  burden  of  prov- 
ing that  he  comes  within  the  same.  Stats 
T.  Beaton.  81  N.  a  513;  State  t.  GoaldiD, 
184  N.  a  T48,  47  &  ■.  46a  These  llmlta^ 
tl<ms  on  the  dauae  creating  the  offense  be- 
ing usually  expressed  under  a  prorlsoi,  we 
And  tin  rule  frequently  stated  "that,  when 
a  proviso  In  a  statute  iritbdraws  a  case  ttom 
the  operations  at  the  body  of  the  aectloo.  It 
need  not  be  negatlTed  in  tiie  indictment" 
This  statement  is  entirely  correct  so  far  as 
noted  in  cases  where  the  same  has  been  ap- 
plied, -nd  will  be  found  generally  snfflidenc 
for  the  determination  of  questions  arising 
under  statutes  of  this  character.  The  test 
here  suggested,  however,  is  not  unlTwsally 
snfflclent,  and  a  careful  examlnatl<m  of  the 
principle  will  disclose  that  the  mle  and  its 
application  dqiends,  not  so  much  on  the  pla-- 
clng  of  the  qualifying  wOTds,  or  irtwther  they 
are  preceded  by  the  terms  "prondeff*  or 
cept,"  but  rather  on  the  nature,  meaning,  and 
purpose  of  the  vrords  themselvea.  And.  If 
these  words,  though  in  the  form  of  a  pro- 
viso or  an  nc^tlon,  are  In  fact,  and  by  cor- 
rect Interpretation,  but  a  part  of  the  defini- 
tion and  description  of  the  offfflise,  they  most 
be  n^tlved  In  the  bill  of  Indictmoit  In 
such  case,  this  is  necessary  in  order  to  make 
a  complete  statement  of  the  crime  for  which 
defendant  is  prosecuted.  In  State  t.  Abbey. 
29  Vt  60,  67  Am.  Dec  754^  It  Is  eaid: 
"Whether  an  exception  In  a  statute  is  to  be 
negatived  in  a  pleading,  or  whether  they  are 
mere  matters  of  defense,  depends  upon  their 
nature,  and  not  niion  their  placing  or  optm 
their  being  preceded  by  the  words  "except, 
or  provided."  And  again:  '"The  exceptions 
in  a  penal  statute  required  to  be  n^tived 
are  such  as  are  t  •  Incorporated  with,  and  a 
part  of  the  enactuimt;  as  to  constitate  a 
part  of  the  definition  or  description  of  the 
oIFense."  Our  own  decisions  are  In  support 
of  this  proposition.  State  v.  Norman,  13  N. 
0.  223 ;  State  v.  Llles,  78  N.  a  496;  State 
V.  Burton.  188  N.  O.  676,  60  S.  E.  214.  See. 
also.  Clark's  Criminal  Procedure,  pp.  27% 
273,  which  gives  a  very  full  and  satlsfactorr 
statement  of  the  doctrine.  This  being  the 
correct  test,  we  think  it  clear  that  the  words 
In  the  statute  here  considered  and  contained 
In  the  first  proviso  are,  and  were  intended 
to  be,  a  part  of  the  description  of  the  offense. 

It  does  not  withdraw  a  case  from  tiie  oper- 
ation of  the  body  of  the  section  in  whl^  a 
definite  substantive  i^ense  is  created,  but  It 
adds  a  qualification  to  the  (rffenae  its^  Aa 
said  by  Henderscm,  Judge,  In  State  t.  Nw> 
man,  supra:  **We  find  hi  tbe  acts  of  onr 
Legislature  two  kinds  of  provisos:  Hie  oie 
In  the  nature  of  an  exc^ition.  which  with- 
draws the  case  provided  for  fran  the  opera- 
tion of  the  act;  tbe  oQier  adding  a  qualifica- 
tion, wherein  a  case  Is  brought  within  that 
opoation.  Whwe  tbe  proviso  la  of  tbe  first 
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klndt  It  Is  not  necenary  In  an  Indlctmoitr 
or  othK  charse  founded  upon  tbe  act.  to 
negatire  tbe  proTlso,  but,  if  tbe  oum  Is  witli* 
IQ  tbe  proviso,  It  Is  left  to  tbe  defendant  to 
show  tbat  fact  by  way  of  def«ue.  But,  In 
a  proTlso  of  tbe  latter  description,  tbe  indict- 
ment must  bring  tbe  case  witbin  tbe  proviso. 
For,  In  reality,  tbat  wblcb  Is  provided  for, 
In  wbat  iB  called  a  proviso  to  tbe  act.  Is  part 
of  tbe  enactment  Itself ."  Tbls  Interpretation 
Uctmflrmed  l^tbeblgbly  penal  natoreof  tbe 
sta  tntev  making  tbe  offense  a  felony,  and  Impos- 
ing a  pimlsbment  of  not  less  tban  cue  or  more 
tban  10  yeara.  Sncb  a  paialty  was  never 
Intended  to  be  Imposed  on  one  wbo  sbonld 
elope  wltb  a  wife  separated  from  ber  bii»- 
band,  and  wbo  was  an  abandoned  prostltatSt 
and  Bucb  a  statute  was  In  all  probability 
«ily  passed  to  protect  women  wbo  bad  been 
innocent  and  Tlrtnons,  and  to  pnnlsb  tbe 
criminal  wbo  bad  wronged  and  d^ancbed 
tbem.  Tbls  view  finds  fnrtber  support  In  tbe 
second  exception,  wblcb  provides  tbst  tbe  un- 
supported testimony  of  tbe  woman  herself 
sboQld  not  warrant  a  conviction;  evidently 
contemplating  tbat  tbe  bnrden  of  the  first 
proviso  was  on  tbe  state,  for  It  Is  only  as  to 
facts  Included  In  tbe  first  tbat  tbe  testimony 
of  tbe  woman  was  likely  to  be  Important 
Tbe  words  contained  In  tbe  first  proviso  be- 
ing descriptive  of  tbe  offense  and  a  part  of 
its  definition.  It  Is  necessary,  in  stating  tbe 
crime  cbarged,  tbat  tbey  should  be  nega- 
tived in  tbe  bin  of  Indictment  And  wbcr^ 
ever  tbls  is  required  and  tbe  statute  does 
not  otherwise  provide,  snd  tbe  qualifying 
facts  do  not  relate  to  defendant  personally 
and  aro  not  peculiarly  wttbln  bis  knowledge, 
the  allegaticHi  must  be  made  good  by  proof, 
and,,  being  part  of  tbe  crime,  must  be  proved 
hy  tbe  state  and  beyond  a  reasonable  doubt 
State  v.  Growder,  97  N.  O.  432,  1  S.  B.  6U0; 
State  V.  Wilboume.  87  N.  a  529.  Tbe  cor- 
rect doctrine  as  to  the  rale  and  tbe  excep- 
tions to  It  Is  well  stated  In  Arcbbold's  Crim- 
inal Pleading  as  follows:  "In  Indlctmoits 
upon  statutes,  we  have  seen  (ante  p.  S3)  that 
where  an  exception  or  proviso  Is  mixed  up 
wltb  the  description  of  the  offense,  In  tbe 
same  clause  of  tbe  statute,  tbe  indictment 
must  Show,  negatively,  that  tbe  party,  or 
tbe  mattw  pleaded,  does  not  come  wltbbi 
tbe  meaning  of  such  exception  or  proviso^ 
These  negative  averments  seem  ft>rmerly  to 
have  been  proved  In  all  cases  by  tbe  prose- 
cutor, but  the  correct  rule  upon  the  subject 
Beems  to  be  that  In  cases  where  the  subject 
of  such  averment  relates  to  the  defendant 
personally,  or  is  peculiarly  within  his  knowl- 
edge, tbe  negative  Is  not  to  be  proved  by  tbe 
prosecutor,  but  on  the  contrary,  tbe  afilrma- 
tive  must  be  proved  by  tbe  defendant  as 
matter  of  defense ;  but  on  tbe  other  band.  If 
tbe  subject  of  tbe  avermoit  do  not  relate 
personally  to  tbe  defendant  or  be  not  pe- 
culiarly within  his  knowledge,  but  either  re- 
late persmally  to  the  prosecutor,  or  be  pe> 
collariy  wltUn  his  knowledce,  or  at  least  be 


Bs  much  within  bis  knowledge  as  wltbln  tbo 
knowledge  of  the  defoidant  tbe  prosecutor 
must  prove  tbe  negativa"  Tbe  general  rale 
Is  that  what  is  necessary  to  be  cbarged  as  a 
descriptive  part  of  the  offense  is  required 
to  be  proved,  and  all  of  the  decisions  in  this 
state  wblcb  we  have  noted,  or  which  have 
been  called  to  our  attention,  where  tbe  rule 
has  been  changed  and  tbe  burden  put  on  de- 
fendant have  been  cases  wbero  tbe  burden 
was  changed  by  tbe  statute,  or  tbe  facts  re- 
ferred to  In  tbe  exception  or  proviso  related 
to  the  defoidant  personally,  or  wen  pecul- 
iarly witbin  bis  knowledge.  This  was  true 
in  State  v.  Oouldoi,  supra,  as  to  the  proviso 
In  Indlctmraits  for  bigamy,  also  In  Indict* 
ments  tar  selling  liquor  without  license.  In 
criminal  trespass  on  land,  etc.  Tbe  prin- 
ciple, we  think,  should  not  be  extended  or 
applied  except  In  cases  of  like  kind  and 
twsed  (HI  nasons  of  like  necessity.  As  said 
by  Bnffln,  Judge,  la  State  v.  Wllbounui,  su- 
pra: "The  general  rule  most  undoubtedly 
is  tbat  tbe  truth  of  every  averment  whether 
It  be  affirmative  or  negative,  which  is  neces- 
sary to  cwstltute  tbe  offense  charged,  must 
be  established  by  tbe  proBecntor.  The  role 
Itself  Is  but  another  form  of  stating  the 
propoaltlon  that  every  man  charged  with  a 
criminal  violation  of  tbe  law  Is  presumed  to 
be  InuocMit  until  shown  to  be  guilty,  and  It 
Is  founded.  It  is  said,  upon  principles  of 
natural  Justice,  and  so  forcibly  has  It  com- 
meoded  Itself  by  Its  wisdom  and  humanity  to 
tbe  consideration  of  this  court,  that  It  has 
never  felt  willing,  whatever  circumstances  of 
dUQculty  might  attend  any  given  case,  to 
disregard  It."  We  hold,  thereforo,  tbat  tbe 
Judge  erred  In  putting  the  burden  of  proving 
tbe  facts  of  tbe  first  {mniso  on  tbe  de- 
f^dant 

Defendant  further  excepted  because  tbe 
Judge  below  admitted  evidence  ss  to  tbe  gen- 
eral character  of  the  woman  for  virtue.  In 
criminal  prosecutltms.  It  la  always  open  to 
d^oidant  to  <Hf«r  evidence  as  to  bis  charac- 
ter at  tbe  time  of  the  alleged  offense  and 
have  tbe  same  constdered  as  substantial  tes- 
timony In  blB  favor.  Stats  t.  Johnston,  00 
N.  GL  151.  And,  under  certain  circumstan- 
ces, the  diaracter  of  other  persons  Ui  rel- 
evant In  like  manner.  This  Is  generally  true 
in  iirosecntlons  for  criminal  offenses  against 
females,  where,  ftom  the  nature  of  the  pros- 
ecution, the  character  of  tbe  woman  Is  nec- 
essarily and  directly  Involved  In  tba  Issue. 
It  Is  so  in  seduction  snd  In  Indictments  for 
rape  or  tor  assault  wltb  tataat  to  commit 
rape.  State  v.  Daniel,  87  N.  a  507.  And  It 
is  BO  In  abduction,  when,  as  ban,  the  <iiax- 
acter  of  tbe  woman  Is,  by  express  terms  of 
the  statute,  directly  In  question.  Amer.  & 
"Eag.  Ency.  vol.  1,  p.  181  and  note.  It  will 
be  observed  that  in  states  which  bold  tbe 
contrary  on  Indictmoit  for  abduction,  tbe 
decisions  are  put  on  the  ground  that  the 
crime,  by  tbelr  Btatntas.  tn  no  way  depuds 
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on  the  dianctor  of  the  peisoii  abducted. 
PMitle  T.  DeuunuBet,  71  CaL  611,  12  Pae. 
788L  Hla  honor  wa»  correct,  tbertf  or^  in  ad* 
mitttng  the  testtmony  aa  relerant  to  the  lo- 

qalry. 

For  the  error  In  the  cha^  aa  to  the  bnr^ 
den  of  proof,  the  dtf  endant  is  entitled  to  a 
sew  trial,  and  It  Is  ao  ordered. 

Kew  trtaL 

CLARE.  O.  J.  (dissenting).  Revlsal  1005. 
I  3360,  makes  It  a  felony  '  If  any  male  per- 
son shall  abdnct  or  elope  wltb  the  wife  of 
another."  That  la  a  complete  offense.  No 
other  description  la  added.  The  proviso 
withdraws  from  the  punishment,  denounced 
upon  a  man  who  abducts  or  elopes  with  the 
wife  of  another,  the  case  where  such  wife 
baa  not  been  "since  her  marriage  an  Inno- 
cent and  Tlrtnoos  woman."  When,  tb««- 
ton,  the  state  haa  shown  that  the  prisoner 
has  "abducted  or  eloped  with  the  wife  of 
another,"  the  prisoner  may  withdraw  him- 
self from  criminal  liability  therefor  by  show- 
ing. If  be  can,  that  she  has  not  been  a  Tlrto- 
ouB  and  Innocent  woman  since  her  marriage^ 
This  is  a  matter  of  defense,  not  a  part  of  the 
offense,  and  the  burden  of  proTtng  It,  m 
order  to  withdraw  himself  from  criminal 
Ilablll^  for  abdnctlng  or  eloping  with  the 
wife  of  another,  Is  upon  the  prisoner.  The 
judge  merely  stated  what  Is  the  language  of 
the  statute.  The  second  proviso,  that  "no 
conviction  shall  be  had  upon  the  unsupport- 
ed testimony  of  anch  married  woman,"  nec- 
essarily referred  to  the  offense,  the  "abduc- 
tion or  elopement"  It  could  not  possibly  re- 
fer to  the  second  proviso,  for  it  needed  no 
statutory  provision  to  Inform  as  that  a  man 
cannot  be  convicted  of  abduction  or  elope- 
ment npon  the  unsnpttorted  testimony  of  the 
woman  that  she  was  innocent  and  vlrtuons 
— the  only  [mrport  of  the  first  proviso — 
whereas,  but  for  this  second  proviso,  her  tes- 
timony of  the  abduction  or  elopement  would 
be  BofBdent  to  conTict,  it  bdleved  by  the 
Jury. 

The  statute,  Rerisal  1005,  I  8361,  defines 
bigamy :  "If  any  person  being  married 
shall  marry  any  other  person,  during  the  life 
of  the  former  husband  or  wife,"  and  adds 
a  proviso  that  the  statute  shall  not  apply 
(1)  where  the  husband  or  wife  of  the  pris- 
oner shall  have  been  absent  seven  years  and 
not  known  to  prisoner  to  have  been  living 
within  that  time;  (2)  or  if  the  prisoner  bad 
been  lawfully  divorced;  (8)  or  the  former 
marriage  had  been  declared  void.  It  was 
held,  In  State  t.  Goulden,  134  N.  C.  743,  47 
S.  B.  460,  that,  the  state  having  shown  the 
second  marriage  of  the  husband  during  the 
lifetime  of  hla  wife,  the  burden  was  upon 
him  to  prove  any  of  the  above  matters  In 
defense.  This  Is  exactly  in  point  Jnst  as 
here,  the  abdnction  of,  or  elopement  with, 
the  wlfiB  of  another  b^ng  shown,  the  burden 
was  nptm  the  inrlsoner,  In  order  to  deprive 
that  ttst  of  liability  to  punishment,  to  show 


In  excnlpatlon  and  defuse  that  this  particu- 
lar wife  was  such  an  one  as  eloping  with  or 
abdnctlng  her  was  not  punishable.  By  prov- 
ing that  she  came  within  the  proviso,  be  can 
exempt  himself— withdraw  himself— flrom 
coming  within  the  statute.  Thfs  has  been 
the  nnUbrm  rallng  of  this  court  as  to  pro- 
Tlsos  which  withdraw  the  defendant,  upon 
a  certain  stete  of  facts,  from  liability  under 
the  broad  general  terms  of  the  statute  creat- 
ing the  offai8&  State  t.  Norman,  13  N.  C. 
222;  Stete  Call.  121  N.  a  649,  28  S.  B.  517; 
State  T.  Welch.  129  N.  O.  58U,  40  S.  B.  120. 
A  vei7  similar  case  to  this  was  State  v. 
George,  93  N.  C  670,  npon  the  sectlcHiB  next 
preceding  that  on  which  this  tiial  was  had  for 
"abdnctltm  oi  &  child,"  In  «hlch  the  court 
held  that  the  words  of  the  proviso  "without 
the  consent  and  against  the  will  of  the 
.  father"  was  not  a  part  of  the  description  of 
the  <rff  ensflL  Th«e  are  a  number  of  instances 
where  thoe  Is  no  prorlso,  Dut  where  6.  dr- 
cnmstance,  which  Is  a  descriptive  part  of  the 
offense  and  must  be  so  charged,  is  neverthe- 
less to  be  proved  not  by  the  state  but  by 
the  deftaidant  This  Is  on  the  ground  that; 
BwA  drcnmstance  being  a  matter  pecnllar- 
ly  within  the  knowledge  ot  the  defendSint 
the  burden  Is  on  him  to  prove  It  as  a  Oef  ensc. 
As  In  an  Indictment  for  embemlemrait,  Rc- 
visal  1006.  {  8406.  "not  being  an  apprentice  ' 
or  other  person  nndor  16  years  of  age,"  must 
be  charged,  but  the  defendant  must  show 
that  he  was  under  16.  Stete  t.  Blackley, 
188  N.  C.  622,  50  S.  B.  310,  and  cases  there 
dted.  In  prosecutions  for  retelling  splritu- 
oos  liquor,  Revlsal  1905,  fi  3629,  the  bill  must 
charge  tbat  It  was  done  "without  licoiSe," 
but  the  bnrden  Is  upon  the  defendant  to  show 
that  he  had  license.  Stete  v.  Em&j,  9S  N. 
a  668,  8  S.  B.  636;  Stete  v.  Smith,  117  N. 
a  809,  28  S.  B.  449;  Stete  T.  Holmes,  120  N. 
a  676.  26  S.  B.  692,  and  a  long  line  of  au- 
thorities. In  an  indictment  for  fwnlcatlon 
and  adultery,  Revlsal  1906,  f  8860.  the  bill 
must  allege  "not  being  married  to  eaxTr 
other,"  but  the  burden  la  On  the  defendant 
to  show  tbat  they  are  married,  as  a  matter  In 
defense.  Stete  v.  McDnffl^  107  N.  a  88S,  12 
S.  B.  83 ;  Stete  r.  Peoples.  108  N.  C  769.  13 
S.  B.  8;  State  v.  Cutehall,  100  N.  C.  7t».  14 
S.  B.  107.  26  Am.  St  Rep.  590.  In  an  Indict- 
ment for  raterlng  upon  land  without  license. 
Revlsal  1006,  S  8688^  the  bill  must  allege  tbat 
the  entry  was  "without  licoiae,"  but  the 
burden  is  on  the  defendant  to  ix'ove  license.  j 
Stete  V.  Glenn.  118  N.  C.  1194.  23  8.  B.  1004. 
In  these  and  other  similar  Instances  the  bur- 
den of  proving  the  opposite  of  the  matter 
charged  is  on  the  defendant  because  it  Is  a  | 
matter  peculiarly  vrithln  his  knowledge, 
though  It  is  a  part  of  the  description  of  tiie  I 
offense,  and,  If  proved,  will  relieve  the  de-  | 
fendant  of  the  presumption  raised  by  proof  | 
of  selling  liquor,  approiniatlon  of  money.  i 
cohabltetion,  entry  on  land  after  being  tof 
Udden,  etc  But  when,  as  here,  the  offense 
is  completely  defined  and  a  proviso  sete  oul 
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clrcnmstancefl  which.  If  Aown.  wlthdraTS 
the  defendant  from  llaMUty,  tiM  burden  le  on 
bim  tor  that  iMaon,  and  not  beeaoaa  ti»  mat* 
ter  la  one  peculiarly  wltiiln  bla  knowledge. 
State  T.  Nwman,  mxpn,  boA  other  caaea  cited 
abora  Sren  wbe»  the  atetnte,  unlike  om, 
doea  not  make  the  micbaatlty  (UC  the  woman 
a  proTleo  withdrawing  the  abdoetmr  from 
UabUfty,  but  makea  the  chaatlty  of  the  wi>> 
man  a  part  of  the  deaeriptlon  of  the  off»ue^ 
the  conrta  bold  that  there  la  a  presnmptlon 
In  faTor  ot  female  Tlrtne ;  and  hoice,  when 
the  Btate  baa  shown  tiiat  the  defoidant 
has  abducted  or  eltved  with  the  wife  of  an- 
otber  man,  the  burden  la  oa  blm  to  abow 
that  she  waa  Tmchaite,  aa  a  matter  of  de- 
fense. In  the  abaSbce  of  proof,  the  eonrta 
elsewhere  will  not  preanme  that  a  woman, 
who  la  Bhown  to'  hare  been  abducted,  was 
nnehaate.  Bradsbaw  t.  People,  tB&  111.  109, 
38  N.  B.  6B2;  Blocum  t.  People,  90  111.  281; 
Oiiffin  T.  Btate^  100  Tenn.  S2.  70  8.  W.  ttl; 
People  T.  Brewer,  2T  HIch.  188;  Andre 
State.  5  Iowa,  889.  68  Am.  Dec.  706;  State 
V.  Hlsdon,  82  Iowa,  2B4. 

BBOWN,  J.,  ooncura  in  the  dlaaeatlng  optai- 
loo. 


8TATD  r.  HODGB. 

<Snpreme  Goort      North  Oarollna.  Oe&  18, 
190&) 

CannnAL  Law— APFiAZr-HABicLBss  Erbob— 
BsrEOTioN  or  WinnEsa— Ookduct  ot  Oonn- 

8EL. 

Where,  In  a  proaecatlon  for  miuder,  the 
witnessn,  on  modon  of  the  defense,  were  ex- 
cluded from  the  courtroom,  the  action  of  the 

trial  court  In  not  permittInK  a  wltnera  for  the 
defense  to  teetify  because  defendant's  counsel, 
who  had  talked  with  him  on  the  6rst  day  of 
the  trial  and  learned  of  his  testimony,  did  not 
put  him  under  suhp<ena  until  the  second  day  of 
the  trial,  and  permitted  him  to  stay  In  the  court- 
room without  having  him  sworn,  or  calling  the 
court's  attention  to  the  matter  until  he  was 
called  to  the  stand,  was  not  rei-ersible  error, 
where  It  did  not  appear  that  defradant  was 
prejudiced  bj  the  court's  refusal  to  receive  the 
evidence  of  the  witness,  though  connsel  for 
accused  stated  that  his  testimony  was  ma- 
terial, but  did  not  state  In  what  partienlar  It 
was  material,  or  what  was  expected  to  be 
proved  by  such  witness. 

[Ed.  Note. — For  cases  in  point,  see  Oent.  Die. 
vol  15,  Criminal  Law,  S  3145.] 

CcHUkor  and  Walker,  JX,  dissenting. 

AK>eal  from  Superior  Court,  Dunham  Coun- 
ty;  Ferguaon,  Judge. 

John  H.  Hodge  waa  convicted  ot  murder, 
and  appeala.  Affirmed. 

Outbrle  &  Guthrie  and  Breham  &  Brawler, 
for  appellant  The  Attomej  General,  tor  the 
StatBL 

CLABK,  O.  J.  Ihe  prisoner  waa  oouTlcted 
la  June  laat  of  the  murder  of  bla  wife  on 
Fdtnruary  24, 1908.  The  erldeuce  was  plenary. 
He  came  to  the  bouae  of  bis  wife  between  11 
and  18  o'dofA:  at  al^^  when  ibe  waa  in 


bed.  aa  were  bar  8  ehlldren,  the  sroungest  5 
yeara  old,  4  Of  them  glrla,  and  the  oldest  a 
gfrl  aboat  17,  and  all  aleeplng  In  tin  aame 
room.  The  oldest  boy  teetlfled  that  he  waa 
waked  up  between  11  and  12  oi'doek  by  hie 
fatber'a  Toice,  nho  upbraided  bla  mother 
about  a  deed  he  had  made  her  for  the  prop- 
erty. When  she  refused  to  discuss  the  mat- 
ter, be  ran  to  the  bedalde,  and  atta^ed  her 
In  the  preeaice  of  her  <dilldren,  who  tried 
to  Bhleld  ber  and  to  hold  hhn  bade  but  In 
vain.  He  threatened  to  shoot  tbem,  and  when 
the  terrified  dilldren  relaxed  their  bold,  and 
were  run  out  of  the  bouae  by  Uu>>  he  dragged 
bla  wife  out  of  bed  and  shot  ber.  This  boy ' 
was  Juat  15  yeara  old.  The  prlaoner  had 
beaten  hli  wife  before,  and  bad  been  put  un- 
der a  peace  bond.  A  neighbor,  who  heard 
the  screams  and  pistol  ibot,  hurried  over  to 
tbe  bouae,  when  the  prisoner,  mbo  was  stand- 
ing In  the  room  where  bla  wife  lay  shot  and 
dying,  met  him  In  the  hallway,  and,  pointing 
his  pistol  at  wltneas'  head,  told  him  not  to 
come  In.  The  children  were  all  out  In  the 
yard  In  their  nl|^t  clothes  screaming.  The 
witnesa  went  to  get  an  officer,  and  when  be 
got  bade  tbe  priaoner  had  fled.  The  dead 
body  of  priaouet'a  wife,  with  tbe  bedclothes 
wrapped  around  her  waist,  waa  then  lying 
with  her  head  on  the  hearth  and  feet  on  the 
floor.  She  bad  been  shot  In  tbe  side.  The 
prisoner  rode  In  a  street  car  to  the  Tldnlty 
of  hla  wife's  bouse,  got  off,  and  went  In  that 
direction,  and  soon  the  pistol  ahot  was  heard. 
Several  testlfled  that  If  tb»  prisoner  waa 
then  under  the  Inflnence  of  liquor  It  was  not 
perceptible ;  he  settued  eobv.  After  the  homi- 
cide bis  employer  (WDr.  Honaton)  went  to  see 
blm,  told  blm  he  was  aorry  he  had  gotten  into 
this  trouble,  and  aaked  blm  "why  he  bad  done 
as  he  did.  He  aald  he  had  been  treated 
wrong.  I  asked  him  If  be  was  drinking.  He 
said,  fTo;'  be  had  drunk  nothing  before  he 
went  ttiwe,  but  something  after  he  left  I 
then  asked  If  be  was  not  sorry  for  what  he 
had  done.  He  wld,  *No  that  be  was  glad  of 
It,  and  that  he  had  been  treated  wrong ;  bis 
property  bad  been  taken  from  htm,  and  be 
had  been  kicked  out  of  dotns;  ttiat  be  had 
studied  oTtt  Uie  matter,  and  planned  it  for 
some  thna"  Tbe  aame  witness  aaw  blm 
again,  and  aAed,  In  the  presence  of  the  Jailer, 
'if  be  regretted  what  be  bad  done.  He  aald, 
'No  ;*  that  he  waa  glad  of  It ;  that  he  had  been 
treated  wrong;  bis  property  had  been  taken 
from  blm ;  that  he  Imd  beoi  kicked  out  of  lila 
own  bouae ;  and  that  he  could  not  stand  it 
any  Icmger."  Wboi  aaked  If  be  waa  not 
afraid  he  might  be  bung,  ha  aald  **be  didn't 
care,  and  waa  ready  to  pay  the  penalty ;  that 
be  hoped  th^  would  bang  blm,  that  he  was 
ready  to  hang  thaL"  When  the  conmer  wtfit 
to  see  the  prisoner,  be  looked  up  and  asked. 
"Is  she  dead?"  When  told  she  was,  he  said, 
"Then  I  am  satlafled."  W.  T.  Blggsbee,  who 
waa  with  the  coroner,  cautioned  him  to  ke^ 
silent,  that  he  would  regret  It  hut  he  rolled 
that  "be  would  not,  and  that  he  had  thought 
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OTer  the  matter  for  five  weeks."  Wben  asked 
wh^  be  got  the  pistol,  he  Bald  a  few  days  ago, 
and  when  asked  if  it  waa  not  since  Thursday 
(tile  homicide  was  on  Saturday  night)  he 
said  "Tes":  said  he  got  the  pistol  from  a 
friend,  but  when  asked  the  name  of  his  friend 
Bald  he  bad  forgotten.  Mr.  Hamlet  testified 
that  about  10  o*clo<^  the  night  of  the  homi- 
cide be  saw  the  prisoner  buy  a  pistol,  who 
asked  If  the  pistol  would  "shoot  strong." 
When  told  that  It  would,  be  said  he  "would 
try  It  next  day,  and  If  It  did  not  shoot  strong 
he  would  me  bat^"  The  oldest  daughter, 
aged  17  years,  testified  substantially  to  the 
same  state  of  facts  as  her  brother ;  that  they 
were  all  asleep  In  the  same  room,  she  and  one 
of  her  sisters  In  bed  with  her  mother,  when 
flbe  was  awakened  by  the  prisoner's  Tolce. 
He  was  standing  on  the  fioor,  and  told  his 
wife  to  get  up ;  that  he  "wanted  to  talk  with 
her."  He  again  told  her  to  get  np,  and  said, 
"I  am  .going  to  live  In  this  bouse  in  spite  of 
you  and  Lawyer  Manning."  He  again  told 
her  to  get  up.  She  told  him  she  was  sick, 
and  to  get  away;  she  could  not  stand  to 
talk  to  him.  He  was  then  sitting  upon  the 
side  of  the  bed.  He  immediately  pulled  his 
pistol  out,  and  said,  "Ton  can't  stand  It;  see 
If  yon  can  stand  this."  The  witness  tried  to 
get  between  the  pistol  and  her  mother's  bead, 
wh^  the  prisoner  told  her  to  "get  np,  or 
I  will  shoot  you,"  whereupon  the  prisoner 
took  bold  of  his  wife's  feet,  jerked  her  out 
of  bed,  and  dragged  her  to  the  hearth.  When 
this  dat^hter  started  to  them,  prisoner  push- 
ed ber  to  the  door,  and  then,  with  his  wife 
In  one  of  his  arms,  shot  her  in  the  side.  She 
said  ber  younger  sister  offered  to  fix  her 
father  a  place  to  He  down  when  they  first 
woke  up,  but  be  declined,  and  said,  "I  would'nt 
lay  down  in  this  house  five  minutes  for 
|1,000."  She  says  that  before  she  went  to 
bed  she  fastened  all  the  doors  except  the 
back  door,  whldi  her  mother  said  that  she 
had  fastmed.  Tbe  prisoner  and  his  wife  bad 
serpaiated  and  were  not  living  together.  The 
sole  enridenee  Introduced  for  prisoner  was 
that  of  some  witnesses  who  testified  that  he 
was  drinking  on  his  way  to  his  wife's  bouse 
that  night.  The  only  ac^tlon  to  be  consid- 
ered (fOT  though  there  were  others  tb^ 
wCTe  merely  formal,  and  are  without  merit, 
and,  though  not  expressly  abandwed,  are  not 
in  tbe  brief)  is  the  following,  as  stated  by 
the  Judge:  "Tbe  prisoner,  when  the  jury 
were  Impaneled,  through  his  counsel,  moved 
that  witnesses  be  s^t  out  and  separated. 
The  motion  was  granted.  Tbe  state's  wlt> 
nesseB  were  sworn  and  seat  out  of  the  court- 
room, and  a  number  of  tbe  witnesses  sworn 
tor  ib»  prisons  and  sent  out  of  the  court- 
room. On  the  first  day  of  tbe  trial  prisoner's 
coonati  talked  with  the  witness  W.  T.  Rt^- 
bee,  and  learned  of  his  testimony,  but  did 
not  put  him  under  subcena  until  to-day,  sec- 
ond day  ot  the  trial.  Both  before  and  after 
the  witness  was  subpcmaed,  counsel  for  prls- 
oner  permitted  the  witness  to  stay  in  the 


courtroom  without  baring  bim  sworn,  or  call- 
ing the  court's  attratlon  to  the  matter  until 
they  called  him  to  the  stand.  Tbe  stete  olw 
jected  to  the  witness.  Objection  sustained, 
and  prisoner  excepted."  The  court  adds: 
"The  foregoing  facts  were  found  at  the  time 
tbe  wltoess  {Riggsbee]  was  offered,  upon  state- 
ment of  counsel  then  made,  who  stated  that 
he  had  examined  said  Riggsbee  on  the  first 
day.  and  knew  what  bis  testimony  would  be, 
but  did  not  put  him  under  subpoena  till  the 
morning  of  tbe  second  day,  and  both  before 
and  after  he  was  put  under  subpoena  he  per^ 
mltted  Riggsbee  to  remain  In  the  courtroom 
without  calling  the  attention  of  tbe  court  to 
the  fact  Counsel  for  the  prisoner  stated  tluit 
the  witness'  testimony  was  material,  but  did 
not  state  to  the  court  in  what  particular  it 
was  matwial,  or  what  he  expected  to  prove 
by  said  witness,  and  tbe  objection  was  to  the 
ruling  of  the  court  in  declining  to  allow  the 
prisoner's  counsel  to  examine  the  witness 
Rlggsbe&"  This  was  a  mere  abstract  propo- 
siticm,  and  could  not  be  held  error  unless  the 
prisoner  had  made  known  what  the  evidence 
would  be.  Had  that  been  stated,  and  had  it 
been  in  any  wise  material,  there  can  be  no 
doubt  tbe  learned  and  Just  Judge  who  tried 
this  case  would  have  admitted  It,  notwltb- 
stending  the  conduct  of  counsel,  and  tbe  un- 
due advantage  which  might  have  been  given 
the  defense  by  permitting  this  witness  to 
remain  In  the  courtroom  during  tbe  wbole 
trial,  in  contempt  of  the  order  of  tbe  court, 
made  at  the  Instance  of  the  defense,  by  whicb 
all  witnesses  were  sent  out  of  the  courtroom. 
At  any  rate,  If  counsel  bad  stated  what  he 
expected  to  prove,  the  Question  would  be  pre- 
sented whether  tbe  defense  bad  suffered  any 
prejudice.  It  Is  elementary  learning  that  tbe 
appellant  must  show  error  that  prejudiced 
bim.  For  all  we  know,  the  witness  RiggOxe 
would  uot  have  given  any  evidence  the  ex- 
clusion of  wbldi  could  be  of  any  effect.  Nei- 
ther below  nor  in  this  court,  even,  did  the  de- 
fense give  the  slightest  inkUng  by  affidavit 
or  even  a  stetemoit  what  it  would  be.  He 
did  not  present  it  In  either  court  Tbe  ni«e 
assertion  that  excluded  evidence  Is  material 
Is  not  sufficient  The  prisons  may  be  mis- 
taken atwut  It,  and,  if  so,  Its  scloslon,  even 
though  erroneous.  Is  not  reversible  error.  For 
that  reason  courts  have  always  held  that  the 
excluded  evidence  must  be  material,  and 
whether  It  Is  material  or  not  is  a  question 
of  law  which  must  be  decided  by  the  court, 
and  not  by  the  bare  suggestion  of  the  prisoner 
or  his  counsel.  In  all  the  evidence  Riggsbee 
appears  only  once,  and  then  not  at  the  scene 
of  the  homicide,  but  at  one  of  three  cwifes- 
slons,  and  If  we  should  surmise  (for  we  do 
not  know)  that  be  would  materially  <witra- 
dlct  the  coroner's  account  of  the  craifecslon 
made  to  him,  there  ore  tbe  other  two  fuller 
confessions,  not  (dfered  to  be  contradicted, 
at  which  BigffA>ee  waa  not  resent  This 
doubtless  accounts  for  tha  ooort  not  bahig 
told  what  hla  evidence  waa* 
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The  crlnM  of  which  tbe  ptiaaan  has  betn 
coDTictBd,  and  at  wblcli  tbe  above  la  a  coor 
dennd  i^noiMla,  wag  puDven  hi  all  Ita  fnll- 
new  of  detail.  Tbe  prlaoner,  living  separated 
from  bia  -wife,  bad  a  grievance  about  pn^ 
erty.  Be  boya  a  pistol,  Inqolxlng  If  it  will 
"tboot  string" ;  goes  down  to  ber  bouse  near 
midnight,  effects  a  burglarious  entrance, 
rousoa  tan  with  ber  cblldm,  attacks  her,  and 
whoi  ber  lltCle  <AlldreD  try  to  shelter  her, 
drive  tbem  out  of  the  bouse  by  flourishing  bis 
pistol,  draff  his  wlfto  out  of  bed  by  tbe  heels, 
holds  ber  in  bis  left  arm,  and  shoots  h«r, 
drives  a  neighbor  off  at  the  muisle  of  bis 
pistol,  and  escapes.  When  taken  he  aAs. 
*'IB  she  dead?'  and  when  told  that  she  Is 
replies*  'Thai  I  am  satisfied."  On  at  least 
three  different  occasions  be  confesses  tbe 
crlm^  and  dedarea  that  he  does- not  r^et 
It  and  that  he  had  contempUited  It  for  five 
weHts.  Tbe  only  evidence  offered  to  defense 
Is  to  contradict  tbe  witnesses  for  the  state, 
who  testified  that  ttie  xvlsoner  seemed  enUre- 
ly  sober  when  on  lils  fktai  errand.  There 
Is  not  even  tbe  usual  attnupt  to  prove  In- 
sanity, nor  anything  tending  to  suuMt  It 
We  are  asked  to  give  a  new  trial,  not  tm 
any  material  evidence  emAuded.  but  be- 
cause the  defense  states  that  thwe  was  ma- 
terial evldMice  excluded,  and  that  by  a  wit- 
ness who  was  kept  In  the  courtroom  contrary 
to  tbe  Mdn-  of  tbe  court  and  without  the 
knowledge  of  the  court  To  grant  such  mo- 
tion would  seem  trUllng  with  Justice.  The 
evidence  must  be  set  forth  before  we  can  bold 
that  it  was  material,  and  therefore  that  Ita 
exclusion  was  prejudicial.  In  an  Indlct- 
moit  for  homicide  In  M assacbusetta  it  was 
held  upon  similar  tacta  tihat  tlie  ezchisicHi 
of  the  witness  was  in  ttm  discretion  ot  tba 
court  though  there  tbe  evidence  was  dlscloe- 
ed.  Commonwealth  t.  Crowley,  168  Mass. 
221.  46  N.  ID.  415,  and  same  was  held  In  State 
r.  Oeaell.  124  U6.  081,  27  8.  W.  1101;  Whart 
Gr.  St.  (Otb  Bd.)  446,  WeenL  Bv.  (16tb  Bd.) 
482c;  Holder  t.  U.  8..  liSO  U.  &  91,  14  Sup. 
Ct  10,  87  L.  Bd.  1010;  O'Bryan  t.  Allen,  96 
Mo.  76, 8  8.  W.  226;  Jackson  v.  States  14  Ind. 
827;  BeU  v.  State,  44  Ala.  888;  Bird  t.  8tate. 
60  Ga.  689. 

Tbe  conviction  of  tbe  gnil^  and  their 
pmnlabmoit  la  cfunmanded  the  law.  The 
Oonstitntlwi  gnaranttas  securi^  of  ilfe  and 
poson.  This  gnaraidy  Is  a  mockery  it  crime 
is  not  inmlshed,  for  unless  tbe  punlsbmoit 
of  crime  deters  from  Ito  commission,  crim- 
inal courts,  with  their  heavy  expense  and  oon- 
annvtl<m  of  time,  should  be  abolished.  The 
sole  object  of  a  trial  tor  murder  ts  not  tbe 
acquittal  ot  the  prtaonflr.  It  is  to  detwmlne 
whether  be  la  guilty  or  not  after  giving  falm 
tlie  advantage  of  requiring  tbe  unanimous 
verdict  of  a  Jury  of  12  men,  each  of  whom 
muat  be  satisfied  beyond  a  reasonable  doubt 
of  bis  guilt  There  Is  no  doubt  here  of  tlie 
commission  of  tbe  crime,  of  ita  revolting  de- 
tails, of  the  base  motive,  of  the  preparation 


fbr  It  of  tbe  thinktog  over  it  ot  the  con- 
fSBslona  of  tbe  prisoner.  Tbe  mere  assertion 
Uiat  a  witness  could  have  given  material  evi- 
dence, the  purport  of  wUCh  was  undlsctoseA 
below,  and  on  the  hearing  here,  cannot  Jus- 
tify a  new  trial. 

Tbe  priaimer  has  iMen  talriy  tried  and  con- 
victed. He  gave  bis  wife  no  postponement 
and  no  f^portunlty  of  defense,  omitting  no  cir- 
cumstance  of  bnror.  Tbe  law  has  given  bim 
nearly  a  year's  driay,  (vpwtunlty  of  defense, 
the  aid  of  oonneel,  and  his  convieUm  after 
a  full  hearing  has  been  declared  by  the  ver- 
dict of  12  men  beyond  a  reasonable  doubt  of 
his  guilt,  and  Indeed  the  evidence  pennitt  of 
non&  Tbe  evidence  of  tbe  crime  and  tbe  at- 
tendant horrors  are  beyond  denial ;  none  wa» 
attempted.  There  was  tbe  fullest  evidence 
of  premeditation;  bis  going  with  a  pistol- 
to  the  house  whore  slqit  bis  defenaeleas  wife 
and  diildren,  the  buri^arlons  entranceb  tbe 
tlireat  and  then  the  assault  with  a  pistol, 
tbe  breaking  down  ttie  feeble  but  ualons  pro- 
tection ot  tile  chlldroi,  who  sought  to  protect 
tbelr  motbw  with  tbelr  own  bodies,  tbe  terri- 
fying the  children  and  driving  them  out,, 
dragging  bis  wife  by  the  beds  out  of  tbe  bed, 
holding  her  up  on  one  arm  while  he  shot 
her  with  the  other,  tbe  shooting  wlthoirt  ev- 
ocation or  excuse—all  this  shows  a  de- 
liberate purpose  to  kUL  Besides,  there  was 
the  previous  declaration  when  buying  the 
pistol,  and  three  voluntary  coufesslous  of 
having  drtermlned  on  tbe  matter  long  before, 
and  bis  gratlflcatlim  at  accompllshltig  his 
purposes 

Rlggsbee  was  not  present  at  the  scene  of 
the  murder  nw  at  tbe  buying  of  the  platoU 
and  (mly  at  one  of  tbe  confeertous.  tbe  least 
Important  one— that  made  to  the  coroner. 
Tbe  defense  has  not  vouchsafed  to  lay  be- 
fore the  courts  what  Biggsbee  would  have 
said,  but  it  is  clear  that  It  could  not  have 
called  in  question  the  circumstances  of  the 
homicide  and  the  premeditation  of  the  prls- 
«ur.  He  can  still  lay  It  before  the  «ecu- 
tlv&  B»  has  been  "Informed  of  the  accnsa- 
Uoii  against  blm,  has  conbonted  bis  accnserv 
and  witnesses  with  other  testimony,  and  has 
had  connsd  for  bis  defense."  Const  art  1. 
{11.  It  Is  not  a  restriction  of  the  above 
rlgbta  to  make  orderly  requirements  In  tbe 
discretion  of  the  court  and  In  the  interest  of 
justice,  among  sudi,  to  relate  the  order  in 
which  witnesses  shall  be  examined,  that  they 
shall  be  sworn,  or  that  th^  shall  be  sworn 
and  sent  out  of  tbe  courlroom  before  being 
examined.  It  has  been  a  long  observed  prac- 
tice in  the  administration  of  Justice,  and  on 
this  occasion  the  motion  wss  made  by  the 
priscmer.  His  failure  to  observe  the  order 
called  for  such  steps  as  were  necessary  to  en- 
force It  He  has  not  however,  shown  that 
any  testliuony  excluded  would  have  been 
useful  to  blm.  With  evray  latitude  possible 
for  the  prisoner,  there  Ls  a  point  beyond 
which  revermce  for  the  adnUnistratton  of 
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Justice  forbids  ns  to  go,  lest  justice  be  wound- 
ed In  the  house  of  her  friHids. 
No  error. 

HOKB,  3.  (concurring).  I  do  not  tfatnk 
that  ttie  Judge  below  bad  the  right,  In  bis  dls- 
cretlont  to  daiy  the  examination  of  the  wit- 
ness. There  are  decisions  which  uphold  this 
ruling.  Then  is  also  strong  authorl^  to  the 
contrary,  and  I  would  never  agree  to  the 
proposition  that  In  a  pr(»ecatIon  of  this 
character  a  inriscmer  could  be  deiHrlTed  of  tes- 
timony material  to  bis  defense  because  a 
witness,  during  the  progress  of  the  trial,  bad 
entered  tne  courtroom  in  violation  of  the 
judges  order.  Holding  this  view,  boweriti 
I  think  the  Judgment  should  be  affirmed,  for 
the  reason  that  It  nowhere  appears,  nor  can 
ft  be  discovered,  that  any  faano  has  come  to 
the  priBOnw  by  this  action  of  the  trial  Judge. 
mbiB  is  not  a  case  where  a  prisoner  was  with- 
out counsel,  and  may  have  erred  Ih  Ignorance 
of  his  rights ;  nor  where  the  witness  bad  re- 
fused to  disclose  the  purport  of  bis  testimony. 
On  the  contrary,  the  case  shows  that  tbe 
prisoner  was  reprinted  by  counsel,  faith- 
ful, learned,  and  capable,  who  had  examined 
the  witness,  and  claimed  to  know  what  Us 
testimony  would  disclose.  Neither  at  the 
trtal,  nor  at  any  other  time,  nor  In  any  way, 
has  this  testimony  been  stated,  In  substance 
or  tenor,  so  that  tbe  court  can  see  its  ma- 
teriality. On  the  contrary,  as  pointed  out 
in  the  prindpal  opinion.  It  app^irs,  and  al- 
most conclusively,  that  If  the  witness  was 
aware  of  any  relevant  fart  or  circumstance, 
the  evidence  was  hardly  of  importance,  and 
could  not  possibly  have  affected  the  result 

A  perusal  of  the  case  leads  to  tbe  conclu- 
sion that  the  counsel,  in  the  presence  of  des- 
perate circumstances,  was  not  aggrieved  by 
the  denial  of  a  substantial  right  or  the  rejec- 
tion ot  evidence  which  he  regards  as  of  con- 
sequence, but  was  seeking  for  an  ens^ytion 
upon  wnlch  he  could  successfully  maintain 
an  appeal.  Such  an  exception,  so  presented. 
Is,  to  my  mind,  entirely  too  Indeflnlte  and 
speculative  for  serious  regard  in  tbe  admin- 
istration of  tbe  prartical  alfairs  of  life,  and 
to  hold  It  for  reversible  error  would  ren- 
der the  enforcement  of  the  criminal  law  well 
nigh  Impossible.  As  said  In  Cherry  v.  Canal 
Co.,  140  N.  O.  422,  53  S.  B.  138,  quoting  from 
Pleading  &  Practice,  vol.  2,  p.  BOO:  "This 
system  of  appeals  Is  founded  on  public  policy, 
and  appellate  courts  will  not  encourage  liti- 
gation by  reversing  Judgments  for  technical, 
formal,  or  other  objections,  which  the  record 
shows  could  not  have  prejudiced  the  appel- 
lant's rights."  And  from  Ashe,  J.,  In  Butte 
v.  Screws,  95  IT.  C.  215 :  "A  new  trial  will 
not  be  granted  when  the  artton  of  the  trial 
Judge,  even  If  erroneous,  conid  by  no  pos- 
sibility injure  the  appellant"  This  sound 
and  salutary  principle  obtains  in  criminal 
as  well  as  In  dvil  causes,  and,  applied  to  this 
case,  shows  tliat  tbe  trial  la  free  from  re- 
vorstble  error. 


I  am  of  opinion  that  the  Judgment  lielow 
should  be  affirmed. 

CONNOB,  J.  (dlBsenUns).  The  testimony, 
as  arrayed  in  the  opinion  of  tbe  Chief  Justice, 
presents  a  case  in  which  tbe  enormity  of  the 
crime  and  tbe  manifest  guilt  of  the  prisons 
are  well  calculated  to  cause  a  Judge  to  hesi- 
tate to  dissent  from  tbe  Judgment  which 
brings  merited  punlsbment  to  tbe  criminal. 
It  1&  due  to  fbe  learned  and  impartial  Judge 
who  tried  tbe  case,  and  I  do  not  hesitate  to 
say,  that  he  wisely  exerciud  bis  discretion  in 
declining  to  permit  the  witness  Rtggsbee  to 
be  sworn,  provided  it  was  a  matter  of  dis- 
cretion and  not  of  absolute  r^t  I  am  im- 
pressed with  the  conviction  tliat  tbe  conclu- 
sion to  which  tbe  court  has  arrived  estab- 
lishes a  pfecedent  in  our  criminal  Jurls- 
j  prudence  violative  of  an  essential  and  a 
!  most  valuable  constitutional  right  secured  to 
j  every  person  charged  with  crime.  I  am  not 
Inadvertent  to  the  fact  that  notwithstanding 
the  truth  that  a  frequent  recurrence  to 
fundamental  principles  Ifl  essential  to  tbe 
preservation  of  liberty,  we  weary  and  become 
impatient  of  constitutional  restraints  upon 
{  government,  when  Invoked  to  secure  to  guilty 
persons  trial  according  to  "the  law  of  the 
land."  Notwithstanding  all  of  this.  I  am 
compelled  to  dissent  from  several  proposi- 
tions announced  in  the  opinion  of  the  court 
The  bill  of  rights  clearly  and  unmistakably 
declares  that  "in  all  criminal  prcraecutions. 
every  man  has  the  right  to  be  Informed  of 
the  accusation  against  liim,  and  to  confront 
the  accusers  and  witnesses  witti  other  testi- 
mony,** etc.  Without  this  guaranty  to  the 
citizen,  when  charged  with  crime,  the  right  of 
trial  by  Jury  would  be  of  no  value,  but 
rather  a  cunnii^ly  devised  scheme  for  keep- 
ing the  promise  to  the  ear  and  breaking  it 
to  the  sense.  I  cannot  think  that  this  right 
to  confront  bis  accusers  with  testimony  is 
ever  dependent  upon  the  discretion  of  a 
Judge.  The  court  should  seek  to  remove  the 
decision  of  all  questions  involving  the  right 
of  tbe  citizen  from  the  realm  of  discretion, 
and  place  it  upon  the  foundation  of  law — 
fixed,  certain,  and  of  universal  appllcatlra. 
One  of  the  purposes  which  the  people  bad  In 
making  written  constitutions  was  that  there 
should  be  a  government  of  laws  and  not  of 
men.  In  regard  to  the  question  presented 
by  the  exception  of  the  prisoner,  we  have  a 
direct,  and,  I  think,  controlling,  autliority  In 
this  court  In  State  v.  Sparrow,  7  N.  a  4S7. 
the  prisoner  was  upon  trial  for  murder.  Aft- 
er the  Jury  was  c4iarged,  the  witnesses  for 
the  state  and  the  prisoner  "were  sworn  and 
sent  out."  After  the  evidence  bad  been 
closed  on  the  part  of  the  state,  and  the  de- 
fendant tile  Solicitor  Qeneral,  moved  for 
leave  to  swear  another  witness,  who  had 
been  present  In  court  during  the  whole  trial, 
to  prove  that  tbe  prisoner  had  fled  from  per- 
sons who  went  to  arrest  him  after  the  de- 
ceased died,  this  motion  was  objected  to 
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on  tile  part  of  the  state;  but  the  obJectloD 
was  overruled  by  the  court,  and  the  witness 
was  sworn  and  examined.  Prisoner  except- 
ed, and,  upon  conviction,  appealed.  Taylor, 
C.  J.,  was  of  the  opinion  that  the  exception 
was  good,  and  that  there  was  error  in  the 
action  of  the  court,  entitling  the  prisoner  to 
a  new  trial.  Judges  Hall  and  Henderson 
thought  otherwise.  The  former  said:  "The 
Gonstltntlon  of  the  state  declares  that  every 
man  has  a  right  to  be  informed  of  the  ac- 
cusatlon  against  him,  and  to  omfront  the 
accusers  and  witnesses  with  other  testimony; 
and  If  the  prisoner,  when  the  proper  time 
comes,  has  a  rl^t  to  Introduce  his  witnesses, 
as  the  Constitatlon  authorized  him  to  do, 
he  would  not  forfeit  that  right  If,  either 
through  inadvertence  or  design,  be  or  the 
state  omitted  to  call  their  witnesses  when 
directed  to  do  so.  In  order  that  they  might 
be  se^nrated."  Henderson  J.,  said:  "What- 
ever may  be  the  consequences  of  an  omission 
or  refusal  to  obey  the  order  of  the  court  to 
name  or  send  out  the  witnesses,  I  think  the 
court  is  not  authorized  to  reject  a  witness 
offered  at  the  proper  time  because  he  was 
not  sent  out  This  would  add  another  ob- 
jection on  the  score  of  incompetency,  un- 
known In  our  lew,  as  far  as  I  can  dis- 
cover; for  I  have  never  yet  heard  of  a  "wlfc- 
ness  being  rejected  on  that  account,  and  It 
must  be  admitted  that  this  motion  Is  predi- 
cated on  the  supposed  existence  of  audi  a 
rule.  Were  a  prisoner  to  refuse  to  name  his 
witnesses  In  order  that  they  might  be  sent 
out,  a  Judge  would  hesltote  mudi  before  he 
would  direct  a  Jury  to  retire  without  hearing 
eucb  witnesses,  If  offered  by  the  prisoner 
when  called  upon  to  make  bis  defense  and 
offer  his  iwoofs.  The  law  and  the  Constitu- 
tion, which  gives  him  a  right  to  confront  his 
accusers  with  witnesses  and  other  testimony, 
would  be  a  dead  letter."  This  case  has 
t>een  cited  but  once  by  tills  court  Then  a 
witness  who  was  not  sent  out  was  examined, 
and  the  court  hdd  that  It  was  not  oror. 
Worth  T.  Cox,  89  N.  a  44.  Judge  ElUott  In 
bis  work  on  EMdeuce  (section  802)  says  that 
while  there  Is  some  conflict  among  the  au- 
thorities whether  a  witness  remaining  In  the 
courtroom  should  be  permitted  to  give  testi- 
mony, It  la  held  In  some  Jurisdictions  that 
"where  a  party  Is  without  fault  and  a  wit- 
ness disobeys  an  order  for  exclusion,  the 
party  ought  not  to  be  deprived  of  the  testi- 
mony of  his  witness.  Tbis  latter  view  would 
seem  to  be  the  better;  that  Is,  If  the  party 
calling  the  witness  has  been  guilty  of  no 
misconduct  a  Judge  ought  not  to  reject 
him.  So,  then.  In  case  of  refusal  by,  or 
failure  of,  a  witness  to  leave  the  room,  the 
proper  remedy  would  seem  to  be  for  the 
court  to  admit  his  testimony,  and  punish  the 
witness  for  contempt  of  court"  Among 
many  other  authorities  cited  to  sustain  this 
propoaltiOD  is  State  v.  Sparrow,  supra.  In 
this  connection  It  may  be  well  to  note  that 
tbe  cue  fitted  In  tbe  opinion  of  Jat^sm  v. 


State,  14  Ind.  S27,  came  under  review  by  the 
same  court  in  State  r.  Thomas,  111  Ind.  67&, 
18  N.  B.  8S,  60  Am.  Rep.  720,  Judge  Elliott 
saying:  "Where  a  party  Is  without  fault 
and  a  witness  disobeys  an  order  directing  a 
separation  of  witnesses,  the  party  shall  not 
be  denied  the  right  of  having  the  witness 
testify,  but  the  conduct  of  the  witness  may 
go  to  the  Jury  upon  the  question  of  his  credl- 
bUIty"— dtlng  Taylor  on  Evidence.  "But  It 
seems  to  be  now  settled  that  the  Judge  has 
no  right  to  reject  the  witness  on  this  ground, 
however  much  his  willful  disobedience  of 
tbe  order  may  lessen  the  value  of  his  evi- 
dence"—also  citing  2  Phil.  Err.  744,  saying: 
"But  It  may  now  be  considered  as  settied 
that  the  circumstance  of  a  witness  having 
remained  In  court  in  disobedience  to  an  order 
of  withdrawal  is  not  a  ground  for  rejecting 
his  evidence,  and  that  It  merely  affords  mat- 
ter of  observation."  Thomas'  Case  was  re- 
aflarmed  in  Taylor  v.  Stete,  130  Ind.  06,  29 
N.  B.  416.  I  do  not  think  that  the  cases 
cited  In  tiie  opinion  sustain  the  conclusion 
reached  by  the  court  In  Holder  t.  U.  9., 
150  U.  S.  91,  14  Sup.  Ct  10,  87  L.  Ed.  1010, 
the  court  directed  the  witnesses,  except  the 
one  under  examination,  to  be  excluded  from 
the  courtroom.  Blckford,  who  had  remained 
In  the  courtroom,  was  examined  without 
objection.  Other  evidence  Intervened,  and 
he  was  recalled;  objection  then  being  made 
for  that  he  had  not  left  the  room.  The  objec- 
tion was  overruled,  and  defendant  excepted. 
Puller,  O.  J.,  said:  "If  a  witness  disobeys 
the  order  of  withdrawal,  while  he  may  be 
proceeded  against  for  contempt  and  hie 
testimony  Is  open  to  comment  to  the  Jury 
by  reason  of  his  conduct,  be  Is  not  thereby 
disqualified,  and  the  weight  of  authority  Is 
that  he  cannot  be  excluded  on  that  ground 
merely,  although  the  right  to  exclude  under 
particular  circumstances  may  be  supported 
as  vrithln  tbe  sound  discretion  of  the  court 
Certainly  the  action  of  the  court  in  ad- 
mitting the  testimony  will  not  ordinarily,  be 
open  to  revision."  This  falls  far  short  of  sus- 
talnliur  the  right  of  the  court  to  exclude  a 
defradant's  witness.  In  State  v.  Oesell,  124 
Ha  681,  27  S.  W.  1101,  an  order  for  separa- 
tion and  withdrawal  was  made  when  the 
Jury  was  impaneled.  The  record  stat^: 
"FurbOT,  who  had  been  a  codefendant,  and 
had  been  severed  from  blm,  remained  seated 
by  the  defendant,  Oesell,  In  the  courtroom 
during  tbe  whole  trial."  The  court  says 
that  the  authorities  are  to  hopeless  conflict 
as  to  whether  the  court  can  reject  the  testi- 
mony of  a  contumacious  witness.  "The 
point  has  been  decided  both  ways  in  this 
stote,"  citing  cases.  The  conclusion  is 
reached,  on  the  authority  of  O'Bryan  v. 
Allen,  9Q  Mo.  68,  8  S.  W.  225,  that  "if  the 
party  who  desired  the  testimony  of  the  dis- 
obedient witness  has  participated  In  his  dis- 
obedience, or  has  been  guilty  of  connivance 
at  the  fault  of  the  witness,  he  should  not 
be  allowed  to  testify."  When  we  torn  to 
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O'Bryan'B  Case,  we  find  that  It  was  held 
to  be  rererBible  error  to  exclude  a  witness 
who  wae  not  sent  out  "unlesB  the  party  or 
his  attorney  calling  the  witness  has  been 
party  or  privy  to  the  violation  of  the  order"; 
because,  says  the  court,  "any  other  rule 
would  put  It  in  the  power  of  a  hostile  witness 
to  deprive  a  party  of  his  evidence^"  I  re- 
spectfully submit  that  the  authorities  dted 
in  the  opinion  in  that  case  should  have  led 
the  court  to  hold  that  "a  witness  who  diso- 
beys such  order  Is  guilty  of  contempt;  bat 
the  judge  cannot  refuse  to  hear  his  evidence, 
although  the  circumstance  Is  a  matter  of  re- 
mark to  the  Jury.  2  Best,  Ev.  636.  The 
learned  Justice  says  that  this  "may  now  be 
regarded  as  settled."  In  Com.  v.  Crowley, 
168  Maa&  121, 46  N.  B.  416,  the  clrcamstancee 
under  which  the  witness  was  excluded  were 
peculiar.  I  concede  that  the  ruling  in  that 
case  sustains  the  opinion  in  this.  It  Is 
worthy  of  note,  however,  that  the  question 
was  not  discussed  by  the  court,  and  Holder's 
Case,  supra,  was  rolled  upon.  The  value  of 
that  case  as  an  authority  for  the  purpose 
of  sustaining  the  right  to  exclude  the  wit- 
ness has  been  pointed  out.  Wharton,  Or. 
Ev.  i  446  (9th  Ed.)  Is  relied  mwn.  The  orig- 
inal text  so  states  the  law,  but  the  notes, 
after  dtlng  many  cases,  concludes:  "But  It 
may  now  be  considered  as  settled  that  the 
circumstance  of  a  witness  romalnlng  In 
court,  In  disobedience  of  an  order  of  with- 
drawal, Is  not  ground  for  rejecting  bis  evi- 
dence." The  old  role  vas  always  to  exclude 
the  testimony. 

I  have  thus  reviewed  the  authorities  re- 
lied upon  to  sustain  the  ruling  in  this  case. 
It  la  impracticable  for  me  to  comment  upon 
the  large  number  of  cases  cited  In  the  ex- 
cellent brief  of  prisoner's  counsel,  showing 
that  by  the  overwhelming  weight  of  authority 
the  court  has  no  right  to  exclude  the  witness. 
The  latest  work  on  criminal  procedure  so 
states  the  law.  Clark,  Crlm.  Froc.  548.  The 
last  deliverance  of  this  court  Is  to  the  same 
effect  In  State  v.  Hare,  74  N.  a  691,  it  Is 
held  error  to  refuse  "to  allow  the  defradant 
to  examine  a  witness  who  was  not  present 
when  the  other  witnesses  were  sworn  and 
sent  out,  and  who  came  In  during  the  trial, 
but  had  not  heard  the  examination  of  the 
other  witnesses."  No  authorities  are  cited; 
the  question  Is  treated  as  settled.  Grimes 
V.  Martin,  10  Iowa,  847;  Dlcksoa  t.  State, 
39  Ohio  St.  73. 

I  cannot  better  close  the  dlscussicm  of  this 
question  than  by  quoting  the  wise  and  noble 
words  of  one  who  drew  inspiration  and  ac- 
quired knowledge,  by  heredity,  example,  and 
education,  of  the  principles  of  constitutional 
liberty  from  an  ancestry  illustrating  the 
highest  virtues  of  citizenship  and  Judicial 
service  in  our  own  state.  In  Parker  v.  State, 
67  Md.  829.  10  AU.  219,  1  Am.  St  Rep.  387, 
Mr.  Justice  William  Sheppard  Bryan,  lately 
departed,  after  a  long  and  honorable  service 
on  the  bmch  In  his  adopted  state,  said:  "It 


was  In  the  discretion  of  the  court  to  order 
the  witnesses  to  leave  the  courtroom;  but 
It  Is  not  reasonable  to  take  away  from  a 
prisoner  on  trial  the  benefit  of  testimony 
on  which  his  life  may  depend  because  of  the 
misconduct  of  another  person.  The  humanity 
of  the  law  Is  shocked  at  the  punlshm^it  of 
the  Innocent  It  provides  with  the  greatest 
solicitude  that  persons  accused  of  crimes 
shall  have  fair  and  Impartial  trials.  The 
object  is  considered  of  sufficient  Importance 
to  be  guarantied  by  the  solonn  and  im- 
pressive declarations  of  our  organic  law. 
The  scheme  and  theory  of  our  legal  ay8teu> 
seek  to.  provide  that  no  man  shall  be  ad- 
judged guilty  unless  the  truth  of  the  matter 
charged  upon  him  has  been  established  after 
a  fair  and  full  Investigation.  The  aaceac- 
talnment  of  the  truth  Is  the  great  end  and 
object  of  all  the  proceedingB  in  a  Judicial 
trial  But  this  object  is  parsned  by  gcsia>al 
rules,  which  experience  has  shown  to  be 
useful  In  guarding  against  erroneous  con- 
clusions. By  the  operation  of  these  geu»ai 
rules,  certain  well-defined  clasaea  of  pw- 
Bons  are  forbidden  to  testify.  Subject  to 
these  well-known  and  distinctly  marked  ex- 
ceptions, a  person  on  trial  has  the  rl^t  to 
prove  the  truth  relating  to  the  accnsatloD 
against  him  by  the  evidence  of  all  witness- 
es who  have  any  knowledge  of  It,  and  they 
are  compelled  to  attend  and  deliver  their  tn> 
timony  in  his  behalf.  Since  audi  great  car* 
has  been  taken  to  secure  the  right  of  an  ac 
cused  person  to  prove  the  truth  relating  to 
the  accusation  against  him.  It  would  be 
very  strange  If  he  should  forfeit  this  most 
precious  privily  by  the  mlsb^vlor  of  a 
witness.  Anthorlties  were  dted  st  the  bar 
for  the  purpose  of  showing  that  in  some 
jurisdictions  It  was  within  the  discretion  of 
the  judge  to  refuse  to  permit  a  witness  to 
testify  under  the  circumstances  stated  In 
the  second  exception.  If  the  evidence  of  sncb 
witness  would  show  the  Innocence  of  a  pris- 
oner on  trial  for  his  life,  then  the  dlacretioir 
of  the  Judge  to  admit  or  reject  Oie  testimony 
amounte  to  a  discretion  to  take  the  prism- 
er's  life  or  to  spare  it  The  wise,  just,  and 
merciful  provisions  of  oar  criminal  law  do 
not  place  human  life  on  such  an  mtcwtaln 
tenure.  A  man's  life  and  liberty  ore  pro- 
tected hy  fixed  rules  prescribed  by  tbe  law 
of  the  land,  and  are  not  enjoyed  at  the  dis- 
cretionary forbearance  of  any  tribunal.  Alt 
suggestlws  of  this  kind  are  alien  to  the 
spirit  and  genius  of  our  Jurisprudence." 
This  language  was  used  with  the  approval  of 
Justices  Alvey,  Stone,  and  Miller,  and  leaves 
nothing  more  to  be  said.  When  tbe  consti- 
tutional right  to  confront  his  accusers  Is 
placed  upon  positive  law,  there  is  cvtalnty 
and  safety  to  the  citizen.  When  made  to  de- 
pend upon  variable  and  varying  circum- 
stances and  conditions,  ultimately  vesting 
in  the  unreviewable  discretion  of  a  Jadger, 
there  is  confusion,  uncertainty,  resulting  In 
conflicting  decisions,  dwendwt  upon  ths  pe- 


Digitized  by  Google 


N.  O) 


STATA  T.  BOHANON. 


797 


■coUar  vlmwm  of  tbe  court  retpectlng  the  gollt 
or  Innocoioo  of  tbe  deftndant,  wbkHi  It  !• 
(be  inroTlnce  of  the  Jury  elone  to  dedte 
We  are  not  called  npoa  to  dedde  In  thle  cue 
whether,  if  the  prtaonor  were  In  fault  In  not 
avearlns  and  aendlng  his  witneaa  out  of  the 
coortrotHn,  he  would  fmCelt  hie  constitutional 
rltfit  There  la  notbhtg  In  tb»  record  tndl* 
catlnf  that  be  knew  that  Blraibee  was  under 
sobpaena  or  would  be  called.  Tbe  prisoner 
bad  been  In  Jail,  and  waa,  of  course  In  cus- 
tody dnrlnc  the  trial.  Whatever  may  be 
fiald  of  the  ttttct  of  his  personal  etuduct  i^ 
on  his  rl^t,  I  find  no  auOMMltT-  holding  that 
b7  the  tellore  of  bis  oonnsel  to  comply  wlfli 
the  order  of  the  court  his  rights  are  for- 
feited. There  are  rli^ts  secured  to  a  person 
on  trial  for  a  felcmy  whldi  he  cannot  waive, 
while  there  are  others  whltA  may  be  waived 
by  him,  but  not  by  his  counseL  I  do  not 
find  any  decUdtm  holding  that  the  rli^t  to 
examine  hia  witness  Is  lost  by  any  act  of 
omlaslon  or  eonunlaslm  ot  counsel.  I  am 
sure  that,  upon  principle^  no  sncb  dedston 
could  be  sustained.  Here  thm  Is  no  snv 
gmUaa  that  the  learned  and  hnuwable  coun- 
sel connived  at,  or,  fior  any  Impn^r  rea- 
son, permitted,  the  witness  to  remain  in  the 
court  after  be  ascertained  that  his  testi- 
mony would  be  of  value  tn  his  cUoit  and  bad 
him  subpemaed.  It  Is  entirely  consistent  with 
our  observatkMi  and  expolenoe  that  he  ow> 
looked  the  fact  tiut  the  witness  should  re* 
tir<&  His  uniform,  honorable,  and  frank 
conduct  In  his  relations  to  the  courts  ex- 
clude any  other  explanation. 

But  it  la  said  that  tbe  prisoner  has  suffered 
no  harm  by  the  refusal  of  tbe  court  to  per 
mlt  hla  witness  to  testify.  If  I  were  per- 
mitted to  express  my  personal  opinion  In 
this  reqiect,  I  should  not  dissent  from  the 
prtqmsltlon.  When,  aa  a  Judge.  I  am  called 
npim  to  deal  with  a  constitntlonal  rli^t  of 
a  cltisen,  I  am  not  permitted  to  make  the 
CcmstltttUon  of  ''none  ^ec^  because  of  such 
reasons.  I  do  not  find  that  the  Judges  ban 
heretofore  done  sa  I  find  no  case,  and  none 
Is  dted,  to  show  that  a  court  may  for  such 
reason  doil  with  tbelr  rights.  Our  own  rv- 
pottB^  and  many  others,  contain  numerous 
eases  in  which  new  trials  have  been  given 
because  of  the  tallure  to  accord  constitution- 
al rights  to  d^oidants,  and  In  none  of  Ihem 
Is  It  suggested  that  unless  prejudice  was 
shown  It  was  not  reversible  error. 

It  ts  forOier  said  that  the  exception  can- 
not be  sustained  because  It  does  not  appear 
what  priaouOT  pn^iosed  to  show  by  the  wit- 
ness. I  concede  that  where  the  exception 
Is  based  vjfoa  the  exclusion  of  evidence 
aadh  is  the  rule.  The  distinction  is  well 
stated  In  Thomas*  Case,  supra,  where  It  is 
said:  "Tbe  relatrix  was  not  bound  to  state 
what  she  expected  to  prove  by  Johnson,  be- 
cause the  questl<»  Is  not  as  to  the  competen- 
cy  of  bis  teetlmoiQr,  but  as  to  his  right  to  tee- 
tlfy  at  all.  Where  the  matter  complained  of 
Is  the  action  of  the  court  in  refusing  to  per- 


mit a  witness  to  testify  at  all.  tha  gronndi 
of  1^  objection  to  tihe  witness  must  be  shown 
by  a  blU  of  exceptlonm  and  this  Is  aU  that 
need  be  shown  In  ordor  to  present  ttie  mat- 
ter for  our  conslderaUon.  We  cannot  say 
that  the  relatrix  was  not  prejudiced  by  the 
rtfosal  of  the  court  to  permit  Johnson  to 
testify,  and  the  Judgment  cannot  be  sus- 
tained." This  oplolon  Is  sustained  hy  au- 
thority. I  do  not  find  in  any  of  the  cases 
whldi  I  have  examined  that  tiie  rii^t  of  de- 
foidant  to  have  bis  exception  considered  Is 
depmdent  iu»on  Aowlng  what  be  e^tected 
to  prove. 

I  have  with  some  labor  and  care  consid- 
ered ai^  Investigated  the  aueetlon  presented, 
because,  with  all  possible  deference  to  the 
opinion  of  the  court,  both  In  respect  to  the 
law  and  tbe  derire  to  see  that  guilty  men  are 
punished,  I  cannot  resist  tbe  conclusion  that 
a  dangerous  Innovation,  of  course  uninten- 
tional. Is  being  made  upon  a  fnndamoital 
ri^t  of  the  dtlsen.  If,  pnehance,  tbe  right 
Is  hivoked  by  a  guilty  man.  It  is  no  reason 
that  it  ahould  be  dniled,  or  Its  value  and  oer- 
talntr  weakened.  We  cannot  teU  how  soon  It 
wUl  become  a  shldd  for  the  protection  of  an 
Innocent  man  charged  with  crime.  I  ooor 
cede — wtmt  I  do  not  find  anywhere  doubted 
— ^"that  tbe  sole  object  ot  a  trial  for  murder 
Is  iwt  the  acquittal  of  the  prisoner.  It  Is  to 
determine  whether  he  be  guilty  or  no^  after 
giving  him  ttie  advantage  of  requiring  the 
unanimous  verdict  ot  a  Jury  of  12  men,  each 
of  whom  must  be  satlsfled  beyond  a  rea- 
sonable doubt  of  his  gidlt'*  I  only  Insist 
that,  unless  he  be  permitted  to  confront  his 
accusers  with  his  witnesses,  the  right  of 
trial  by  Jury  Is  of  little  value,  and  to  re- 
fuse it  to  him  Is,  as  said  by  Chief  Justice 
HENDERSON,  to  make  this  piovlBlon  of  the 
Constitution  "a  dead  letter." 

WALEEB,  J.,  concurs  in  the  dissenting 
i^ilnion. 


STATE  V.  BOHANON. 

(Supreme  Court  of  North  Cardhta.    Dec.  1& 
1906.) 

1.  CaiHinAL  Law  — Afpeaz.— Quxsnoir  or 
Fact— iNSivTBBEncx  or  Jubob. 

The  findiDgs  of  fact  of  a  trial  court  as  to 
whether  a  juror  Is  indifferent  are  not  reviewable 

OD  appeal. 

2.  Saue— Review- Habhlbss  Ebbob-Jubt— 

Chalxenoe  fob  Cause. 

Where  a  party  has  not  exhansted  his  per- 
emptory challenges  when  the  panel  is  completed, 
an  objection  that  a  juror  should  have  been  re- 
jected for  cause  is  not  available. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  %  3117.] 

8.  Homicide- Evidence  — Dtino  Declara- 
tion. 

In  a  prosecQtion  for  murder,  testimony  of 
a  witness  who  was  with  deceased  after  he  waa 
shot  and  two  hours  before  he  died,  and  who 
was  told  by  deceased  that  he  was  dylnft,  that 
he  said,  "I  do  not  know  what  my  wife  and 
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<UldRn  will  do :  I  begnd  Viuik  [defadut]  to 
c»  aloEK  and  let  me  aJone,"  i«  comfeteat  mm  a. 
vine  dedantioiL 

li:d.  NcFte^For  CUM  In  pcrinC,  see  Coit.  Dig. 
f«r%  HmBidde.  i  430.] 

4.  dnaiTAi.  ItfcW  — Btidbhob— YoiXFHTUX 

GoaraasioifB. 

Is  a  proaecatioD  for  mnrder,  erldenee  ot 
Tolontary  confetsiona  bj  defendant  that  be  kUled 
deceased,  cirlnc  his  reasoiu  for  wo  ioti^  and  de- 
tailing the  eircnmstanoea  connected  with  the  kill- 
ing, ia  admiasible. 

[Ed.  Note.— For  cases  in  point,  tee  C9ent  INc. 
ToL  14,  Criminal  Iaw.  i  UMJ 

&  Sauk— Bet icw—lHnBucno]n—FAXi.im 

TO  RsquzST. 

A  defendant  in  a  erimina]  wnaeeatfon  who 
does  not  ask  for  additional  instmctlons  cannot 
complain  that  the  court  did  not  present  his  con- 
tentions to  tike  iuTj, 


Appeal  from  Soperior  Gonr^  Oollford 
Comity;  Long,  Jndge. 

Proaecatkm  of  Frank  Bobanon  for  murder. 
From  a  convictloa  of  murder  In  the  llnrt 
degree,  defradant  appeala.  Affirmed. 

Tbe  deCendant  with  Eiser  Cmtchfleld  and 
Oflcar  Cmtcbfleld,  was  indicted  for  tbe  mar- 
der  of  B.  E.  Beacham.  on  Jnly  31.  1906.  He 
and  KiMcr  Cmtdifleld  were  convicted  of  mor- 
der  In  tbe  first  degree,  and  <^car  Cmtcb- 
fleld was  acquitted.  Tbe  defendant  akme 
appealed. 

George  S.  Bradsbaw,  for  appellant.  Tbe 
Attorney  General,  for  tbe  State. 

WALKER.  J.  (after  stating  the  case).  We 
have  carefnlly  examined  the  testimony  In 
this  case,  and  find  It  snfflclent  to  sustain 
tbe  conviction  of  tbe  defendant,  tboogb  no 
objection  was  distinctly  made  that  there  waa 
no  evidence  to  warrant  the  verdicL  There 
are  seven  errors  assigned  as  having  be^i 
committed  in  the  ralings  of  the  court  at  the 
trial,  and  they  will  be  considered  In  their  or- 
der. 

Tbe  defendant  objected  to  C.  (X  Townsend 
M  a  Juror  upon  the  ground  that  he  bad  form- 
ed and  expressed  the  opinion  that  tbe  de- 
fendant Is  gnllty.  The  court,  after  bearing 
the  evidence  bearing  u[}on  this  objection, 
found  that  the  Juror  waa  indifferent,  and 
overruled  It  The  Juror  waa  sworn  and 
served.  We  do  not  see  how  this  ruling  can 
now  be  made  the  subject  of  an  exception. 
The  Juror  stated  that,  notwithstanding  he 
had  formed  and  expressed  an  opinion  that 
the  defendant  is  guilty,  he  was  yet  satis- 
fled  that  be  could  decide  fairly  and  Impar- 
tially as  between  the  state  and  tbe  defend- 
ant, and  thf  court  found  upon  the  evidence 
that  be  nas  indifferent  The  findings  of 
fact  as  to  indifference  have  been  held  not  to 
be  reviewable  in  this  court  State  v.  Elling- 
ton, 29  N.  C.  61:  State  v.  Collins.  70  N.  a 
241,  16  Am.  Kep.  771;  State  v.  Kllgore.  93  N. 
0.  eSS;  State  v.  Potts,  100  N.  C.  457,  6  S.  B. 
C57:  State  v.  De  Graff,  113  N.  C.  688,  18  S. 
E.  .'>Q7:  State  V.  Fuller.  114  N.  a  885,  19  S. 


E.  797:  State  v.  KIimmuIs.  126  K.  CL  100^ 
36  &  E.  SI;  State  t.  Register.  133  N.  G  747, 
46  &  E.  21.  Tbe  case  of  State  t.  PoMb.  100 
N.  a  4CT.  6  &  E.  «57,  sem  ts  be  dlractly 
in  poinL  Bat  there  is  anotber  faMiHar  prin- 
ciple of  tbe  law  wbldi  fnOy  nsceCa  and  an- 
swers this  objection.  Tbe  deffendant  did  not 
exhaust  his  peremptory  cbaUcngen,  bnt  tben 
were  many  left  to  him  wben  the  pnnel  wai 
completed.  Wben  such  Is  the  cane,  tbe  o^ 
jection  to  a  Juror,  who  ooold  have  been  re- 
jected peranptorily.  Is  not  available.  State 
T.  Henaley,  94  N.  G  1021 ;  State  v.  Pritcbett 
106  N.  C.  667, 11  &  E.  3CT:  State  t.  Teacbey. 
138  N.  a  587,  SO  S.  E.  232.  Tbe  same  role 
has  been  affirmed  three  times  at  this  tena 
of  tbe  court   Ives  v.  Railroad  Go.,  142  N.  C 

 ,  65  S.  EL  74;  Hodgla  T.  Ballwar  COh, 

142  N.  a  — ,  55  8.  E.  413;  and  State  T.  Sal- 
tan, 142  N.  a   i  64  &  B.  841. 

Tbe  defendant  next  objected  to  tbe  teatf- 
immj  of  fbe  witness  W.  T.  AnaA^,  vrtio  stat 
ed  that  be  waa  with  BeadiaiB  after  be  was 
sbot  Ixr  tbe  defendant;  and  that  be  told  the 
witness  that  be  waa  dying.  There  was  other 
saflldent  erldenee  tending  to  abow  that  Bo- 
banon knew  tbat  be  was  in  extranlaL  Be 
died  wltbln  two  boors  Btber  tbe  witneaa  had 
the  conversation  with  him  to  which  the  de- 
fendant objected.  The  conrt  pennltted  Ana- 
ley  to  testify  tbat  Beacbam  said  to  blm :  "I 
do  not  know  what  my  wife  and  cblldren  wiU 
do.  I  begged  Prank  rBohanon]  to  go  alonf! 
and  let  me  alone."  Tbla  was  eomptitnt  o 
a  dying  declaration.  It  Is  evident  that  tin 
deceased  waa  referring  to  what  bad  oecnrred 
at  the  time  be  was  shot,  so  that  what  be  told 
Beacfaam  be  bad  said  to  the  d^endant  con- 
stituted a  part  of  the  res  gestae  and  ma  not 
the  narration  of  a  past  evmt  It  Identified 
tbe  defendant  as  tbe  one  who  had  commit- 
ted the  homicide.  State  v.  Dixon,  131  N. 
a  808,  42  S.  B.  944;  State  v.  Boggan.  133  K 
C.  761.  46  8.  E.  Ill;  State  v.  Teachey,  138 
N.  C.  587,  50  S.  E.  232.  The  reference  he 
made  to  his  family  merely  confirmed  the 
finding  that  he  was,  at  tbat  time,  aware  of 
his  critical  condition,  and  well  knew  tliat 
he  was  fast  approaching  the  supreme  mo- 
ment of  bis  dissolution,  wben  his  words  bad 
more  sanction  and  solemnity  than  Is  Bver 
imparted  by  the  ordinary  teats  the  law  ap- 
plies to  insure  tbe  accuracy  and  credibility 
of  human  testimony. 

The  third,  fourth,  and  fifth  asslgomeots 
of  error  are  based  on  the  admlraion  of  the 
testimony  of  the  state's  witnesses,  W,  J. 
AVeatherly,  D.  H.  Collins,  and  C.  F.  Neely. 
Weatlierly  testified  tbat  tbe  defendant  waa 
arrested  In  Danville,  Va.,  and  that  on  hit 
way  to  Greensboro  be  aslted  him  why  he  had 
killed  Beacham.  He  replied  that  be  was 
wurkiug  under  Beachajn.  who  dischargea 
bltn  and  mistreated  him  by  tearing  down  bif 
t«it  The  witn^  chided  him  for  having 
resorted  to  violent  and  serious  measures  in 
resentmoit  of  sucb  a  grievance^  wbereiipoB 


Digitized  by  Google 


BOUBNfl  T. 


SHARRILIi. 


799 


the  defendant  said  that  he  would  not  baTe 
killed  blm,  If  tUe  Crutchflelds  had  not  made 
him  drank  and  proToked  him  to  It,  by  telling 
bim  that  be  ongbt  not  to  submit  to  such  a 
wroDg.  Collins  testified  that  the  defendant 
told  talm  be  bad  gone  to  Greensboro  and 
bought  a  gun  and  then  went  to  the  railroad 
camp  to  look  for  Beacfaam;  that  when  he 
fonnd  Beacbam,  tiie  latter  cursed  bIm  and 
told  him  to  go  away  or  he  wonld  kill  him, 
or  something  like  that  and  the  defendant 
relied  that  be  bad  come  there  for  trouble, 
and  be  then  shot  Beacbam.  After  the  shoot- 
ing occurred  be  went  to  Klser  Cratchfleld's, 
and  then  be  lay  In  the  pines  all  day,  where 
he  saw  the  officers  searching  for  him.  Neely 
testified  that  the  defendant  admitted  to  talm 
be  had  killed  Beecliain,  and  added  that  he 
would  not  have  done  It  if  13ie  Omtchflelds 
had  not  persuaded  and  helped  him  to  do  It 
He  aald,  In  a  aeoond  statement,  that  Beach- 
am  bad  a  pistol  and  **tbat  be  bad  to  aboot 
tatan  to  ke^  fnnn  being  shot"  There  was 
evidence  on  the  part  of  the  state  that  Beacb- 
am did  not  have  bis  pistol  In  his  hands  at 
the  time  he  was  shot  and  Uiat  the  act  of 
the  defendant  was  wUlfnl  and  deliberate,  and 
not  dime  In  self-defense.  The  testimony  of 
the  three  witnesses,  Weatberly,  Collins,  and 
Neely,  was  conq>etent  and  relerant  We 
bare  examined  the  preliminary  proof  tak^ 
by  the  conrt  to  ascertain  If  the  defendant's 
confessions  were  Toluntary.  There  Is  noth- 
ing to  be  found  there  to  Indicate  that  tbey 
were  not  No  promise  was  made  to  induce 
him  to  make  the  confessions,  nor  was  any 
threat  used  to  extort  tfaem.  So  far  as  we  are 
able  to  see,  tbey  were  entirely  voluntary. 
His  honor  having  so  found,  the  testimony 
was  admissible.  State  v.  Bishop,  98  N.  C. 
T73,  4  S.  E.  357;  State  v.  De  Graff,  113  N.  O. 
C88,  18  S.  E.  SOT;  State  v.  Daniels,  134  N. 
C.  041,  46  S.  B.  743;  State  v.  Exum,  13b 
N.  a  599,  RO  S.  E.  283;  State  v.  Smith,  138 
N.  C.  700,  50  S.  E.  859. 

The  sixth  exertion  Is  wttbout  any  merit 
and.  If  It  were  not  for  the  gravity  of  the 
charge,  we  would  pass  It  by  without  com- 
ment The  defendant  In  that  exception  com- 
plains that  bis  honor  did  not  present  to  tbe 
Jury  the  contentions  of  bis  counsel.  Tbe 
charge  of  tbe  court  In  this  respect  was  very 
full  and  explicit  and  so  clear  In  statement 
that  the  jury  could  not  have  failed  to  under^ 
stand  the  defendant's  theory  In  all  Its  phas- 
es- Besides,  tbe  defendant  did  not  ask  for 
any  additional  Instructions,  if  those  already 
given  were,  In  bis  opinion,  not  sufficient  to 
cover  tbe  case.  Simmons  v.  Davenport 
N.  O.  407,  53  S.  E.  225;  State  T.  Martin,  141 
N.  C.  832,  53  S.  E.  874. 

Tbe  seventh  and  last  exception  Is  also 
untenable.  It  appears  that  tbe  court  not 
only  lostrncted  the  Jury  clearly  and  fully 
aa  to  the  doctrine  of  reasonable  doubt  but 
rested  Its  tautructlons  as  to  that  matter 
more  than  once,  and  cautioned  the  Jury  that 


the  burden  was  on  the  state  at  all  stages  of 
tbe  prosecution,  and  that  they  should  not 
convict  of  any  d^ree  of  bomldde  without 
being  fully  satisfied  of  tbe  defmdanf ■  gnllt 
to  tbe  exclusion  of  every  reasmable  doubt 

Upon  a  revlevr  of  tbe  whole  record,  we  con- 
clude that  no  error  was  committed  by  the 
court  In  the  trial  of  the  casa 

Mo  wrob 


BOUBNB  r.  BHERRILU 

(Supreme  Oonrt  of  North  Oarolina.  Dec.  18. 
1900.) 

L  OONTIACTS— GONSTDEBATIOM. 

Where,  at  the  time  of  tbe  sale  of  a  certain 
lot  and  aa  an  Inducement  thereto,  the  veudee 
agreed  that  If  he  resold  the  lot  plaintiff  sbonld 
have  the  profits  realized  on  such  resale,  tbe 
cODsldenition  supporting  tbe  sale  was  sufficient 
to  sustain  tbe  collateral  agreement. 

[Ed  Note.— For  eases  In  point  see  Cent  Dig. 
vol.  11,  Contracts,  f  267.] 

2.  BVIDBMCE— WrITTKIT  InSTBUUINT— Goutka- 
DICnoir— COIXATKRAL  AaucHBin. 

Parol  evidence  of  a  collateral  agreement 

by  a  vendee  to  pay  to  the  vendor  any  profits 
realized  from  a  rpsale  of  the  property  was 
not  objectionable  as  contradicting  the  convey- 
ance. 

[Ed  Note.— For  cases  In  point  we  Cent  Dig. 
vol  20,  Evidence,  H  2048-2051.] 

8.  FBAirns,  Statute  oi>— Gokiuoi  Cohcebh- 

IZIO  liAMO. 

At  the  time  plalntitf  conveyed  certain  prop- 
erty to  defendant  it  was  agreed  that  if  deFeod- 
ant  resold  tbe  property  and  did  not  build  there- 
on, plaintiff  Bhodld  have  the  proSts  realized  on 
such  resale.  Beld,  that  such  agreement  at- 
tached to  the  proceeds  from  and  after  a  re- 
sale, and  was  not.  therefore,  an  agreement  con- 
cerning land,  within  the  statute  of  frauds. 

Appeal  from  Superior  Court  Buncombe 
County ;  O.  H.  Allen,  Judge. 

Action  by  one  Bonnie  against  one  Sherrlll. 
From  a  Judgment  Cor  plaintiff,  defendant  ap- 
peals.  Affirmed. 

Issues  were  submitted  and  responded  to 
by  tbe  Jury  as  follows:  "a)  Did  tbe  defend- 
ant agree  with  tbe  plaintiff  ttiat  if  he  would 
sen  him  the  lot  that  In  tbe  event  be  did  not 
build  on  it  but  sold  It  the  plaintiff  was  to 
have  the  proflto?"  Answer:  "Yes."  "(2) 
If  so,  what  profit  did  the  defendant  derive 
from  the  sale  of  tbe  lot?  "  Answer :  "$203.- 
04,  with  Interest"  There  was  Judgment  on 
tbe  verdict  for  plaintiff,  and  defendant  ex- 
cepted and  appealed. 

Julius  C.  Martin,  for  appellant  Locke 

Craig,  for  appellee 

HOKEi,  J.  There  was  evidence  of  plain- 
tiff tending  to  show  that  plaintiff  sold  and 
conveyed  to  defendant  a  lot  in  AsbevIIle,  for 
which  be  bad  been  offered  a  larger  price  by 
another,  under  assurance  that  defendant  de- 
sired to  build  on  tbe  lot  as  a  home  for  blm< 
self  and  wife;  that  at  the  time  tbe  lot  was 
conveyed  to  defendant,  as  an  Inducement 
thereto,  and  in  part  consideration  for  the 
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■■ale  and  dellrory  of  tbe  deed,  defendant  ttien 
■greed  tbat  if  defendant  did  not  build,  bat 
teatAA  tbe  lot^  plaintiff  was  to  have  tbe  prof- 
Its  realised  f»i  mieb  resale;  tbat  abortly  aXtcr 
obtaining  tbe  title  the  defendant  reeold  tbe 
lot  .at  a  proflt,  and  plaintiff  Instituted  tbe 
inreeent  suit  to  recom  tbe  proflta  pursuant 
to  the  agreonent. 

Defeddant  objected  to  tbe  introduction  of 
anj  and  all  of  this  testimony  and  to  any  re> 
eoTeiy  predicated  thereon,  <m  the  grounds 
<1)  that  tbe  agreement  was  without  consid- 
oration;  (2)  that  tbe  some  contradicted  tbe 
deed;  &)  that  the  contract  was  Invalid  imder 
tlie  statute  of  frauds,  tlw  same  being  a  con- 
tract concerning  reUtji  and  required  to  be  in 
writing.  a%e  decisions  of  this  state  are 
against  the  defendant  on  each  of  the  propoel- 
ttons  advanced  by  him.  Michael  Foil,  100 
N.  a  ITS,  6  S.  B.  264.  e  Am.  St  Rep.  577; 
fipragoe  v.  Bond.  106  N.  a  882, 13  S.  B,  148. 
The  constderatltm  arose  at>the  time  of  tbe 
«ale,  and  as  part  Inducement  thereto.  Tbecon- 
Teyanoe;  tbe  puipoee  of  wblcb  was  to  pass 
the  tltl^  is  allowed  Its  full  operation,  and  is 
therefore  In  no  wise  cmtradlcted.  And  the 
agreement  oiforced  by  this  recovoy  attached 
to  the  proceeds  from  and  after  tbe  sale,  and 
was  not  therefore  concerning  land,  or  any  In- 
terest tberein,  within  the  meaning  of  the 
statute  of  frauds. 

In  Michael  v.  Foil,  supra,  It  was  held: 
"At  the  time  of  the  delivery  of  a  deed  for 
land,  and  as  a  part  of  the  Inducement  for 
its  execution.  It  was  orally  agreed  between 
the  vendor  and  vendee  that,  If  tbe  vendee 
eboold  sell  the  mineral  Interest  In  the  land 
-during  vendor's  life,  he  would  pay  the  vendor 
«ne-half  of  the  amount  received  tb»efor. 
Held,  tbat  such  agreement  could  be  shown 
by  oral  evidence,  and  did  not  come  within 
tbe  statute  of  frauds."  In  Sprague  v.  Bono, 
supra.  It  was  held  as  follows :  S..  being  the 
owner  of  certain  lands,  conveyed  them  by 
deed  absolute  to  B.,  upon  the  parol  promise 
«f  tbe  latter,  from  tbe  proceeds  of  any  sale 
the  vendee  might  make,  after  paying  ex- 
penses, etCn  tbe  vendor  sbonid  be  paid  a  part. 
Held  not  to  he  within  the  statute  of  frauds. 
And  Shepherd,  J.,  delivering  the  opinion 
■aid :  "Tbe  enforcement  of  the  alleged  agree- 
ment after  the  sale  of  tbe  land,  does  not  In 
any  respect  Impinge  upon  the  terms  of  the 
conveyance,  but  relates  entirely  to  the  pay- 
ment of  the  consideration.  It  Is  true 
tbat  the  plaintiff  could  not  have  compel- 
led the  defendant  to  execute  her  agree- 
mmt  to  sell  the  laud,  as  there  was  no  en- 
forceable trust,  and  tbe  agreement  was  with- 
in the  statute  of  frauds,  but  this  part  of  the 
agreement  has  been  voluntarily  performed, 
and  the  other  part,  not  being  within  the 
statute^  may  now  be  eaforced."  This  last 
opinion  refers  with  approval  to  the  case  of 
Hess  T.  Fox.  10  Wend.  (N.  T.)  488,  In  which 
Savage,  C  J.,  delivering  the .  opinion  In  a 
similar  case,  said;  "Ko  question  can  arise 


on  the  validity  of  the  agreemmt  to  sell 
That  was  performed,  and  the  remaining  part 
was  to  pay  over  mon^,  sniq;>ortod  by  tbe  con- 
sideration of  land  conv^ed  to  the  promisor.** 
These  authorities  are  decisive  against  de- 
fendant and  tbe  Judgment  below  is  afflimed. 
No  error. 


CITY  OF  ASHUVILLB  v.  WACHOVIA 

LOAN  &  TRUST  CO.  et  al. 

(Supreme  Court  of  North  Carolina.   Dec.  18, 
1900.) 

1.  MnNICIPAL  C0BP0BA.TI0IfB  —  SpECIAI.  AS- 
SESS ME  STB— AUTHOBnT   or  IjKgibi.atcbe. 

The  Legislature  in  tbe  exercise  of  the  pow- 
er to  impose  taxes  may  aathoriie  tbe  impon- 
tlon  of  asseasmeDts  on  property  measured 
special  benefits  for  the  cost  of  public  improve- 
ments. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Bis. 
vol.  36,  Municipal  Corporations,  |i  1001,  100£] 

2.  Same  —  AnTHOBiTT  or  MuHioiPAzar  to 
Impobb  Spbciai.  Taxes. 

A  manlcipality  poasesdng  tmly  tiie  power 
to  levy  taxes  for  munldpal  purposes  csnnot  im- 
pose taxes  on  proper^  measured  by  special 
benefits  for  the  cost  of  a  public  improvement. 

[Ed.  Note.— For  cases  In  pohit,  see  Cent 
vol.  86,  ^funldpal  Corporaeons.  fit  1001,  100^ 

3.  SAin. 

Asheville  aty  Charter  (Priv.  Laws  1901. 
p.  2SB,  c.  100)  f  66,  prescribhifr  the  preliminary 
steps  for  obtaining  land  for  wideoinc  a  street, 
authorizing  tbe  jury  to  assess  the  damages  and 
special  benefits,  and  the  aldermen  to  discontinne 
ttie  proposed  improvement  on  deteimining  that 
tbe  damages  as  fonnd  ore  excessive,  etc^  con- 
fers on  the  city  tbe  powor  to  levy  assessments 
for  benefits  for  the  cost  of  a  public  Improvement. 

4.  Same  —  AssESSMEKT  —  Taxing  Dumicxs 

— CnEATION. 

In  the  exercise  of  the  power  conferred  oo 
a  municipality  to  levy  assessments  for  benefits 
for  the  cost  of  a  public  Improvement  a  taxing 
district  must  be  established  within  which  tbe 
improTonent  Is  to  be  made  and  tlia  benefits 
assessed,  and  all  the  property  in  tin  ^strict 
must  be  assessed  for  the  cost  not  to  exceed  the 
benefit 

[Ed.  Note.— For  cases  In  potot  see  Cent  Dig. 
vol.  30,  Munldpal  Corporations,  U  1073,  1074J 

5.  Same— Statdteb— Validitt. 

Asheville  City  Charter  (Priv.  Laws  1901, 
p.  253.  c  100)  S  65,  which  anthorlM  the 
aldermen,  on  oetermining  to  widen  a  street, 
to  direct  the  mayor  to  issue  his  writ  to  « 
policeman  directing  him  to  summon  a  iorr 
and  notify  tlie  persons  "supposed  to  be  affected 
hv  the  proposed  Improvement  as  dedgnated  is 
the  writ.  Is  objectionable  as  aulborisinK  tfa<- 
mayor  to  arbitrarily  Impose  on  such  persons  as 
he  supposes  affectM.  the  cost  of  the  improve- 
ment, though  the  measure  of  liability  of  the  sa- 
tire property  benefited  la  tbe  cost  of  tiie  im- 
provement,  so  that  each  owner  Is  Interested  in 
having  each  part  of  the  whole  assessed,  to  tbe 
end  uat,  if  the  total  benefit  exceeds  the  cost, 
tbe  burden  may  be  properly  apportioned. 

6.  Same— AvouNT  or  Assesshektb  roa  Pub- 
lic lUPBOVEHENTS. 

The  right  of  a  municipality  to  levy  assess- 
ments for  benefits  for  the  cost  ot  a  public 
Improvement  Is  not  bssed  on  the  Idea  that  th^ 
municipfllitf  m^  collect  from  property  tfa« 
total  amount  of  tbe  benefits  In  case  th^  ex- 
reed  the  cost  of  the  improTement  hot  the  assess- 
ment csn  only  amount  to  the  cost  of  tbe  im- 
provement and  lience  the  cost  of  tlic  imprcre- 
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neiit  most  be  ascertained  before  the  final  ap- 
portionment of  tbe  asaeasment. 

[Ed.  Note.—For  caaes  Id  point,  see  Cent  Dig. 
ToL  ^  Monicipol  Corporations,  SS  llCMX-1101.] 

7.  SA3CB. 

In  the  exercise  of  the  power  conferred  on 
tbe  citT  of  Asheville  by  section  ^  of  its  charter 
<Prlv.  I«aws  ]901.  p.  255,  c.  100)  to  levjr  aaseas- 
ments  for  benefits  for  the  coat  of  a  public  im- 
provement, tbe  board  of  aldermen  most  define 
uie  limits  of  the  district  within  which  tbe  aasess- 
menta  are  to  be  made,  so  that  the  propertj 
therein  may  bear  its  proportion  of  the  cost 
on  the  basis  of  benefits. 

Appeal  from  Superior  Court,  Buncombe 
County;  O.  H.  Allen,  Jndge. 

Froceedinss  by  ihe  city  of  AaherlUe  for 
the  widening  of  a  street  In  which  the  Wach- 
ovia Loan  &  Trust  Ownpany  and  anotber 
appeared  and  filed  a  dannrrer  to  the  plead- 
ings. From  a  Judgment  orwmling  tbe  de- 
mnrrer,  defraidanti  appeal.  Beversed. 

TblB  is  a  proceeding  instituted  by  tbe  plain- 
tiff, city  of  Asheyllle,  pursuant  to  the  iffo- 
Tlsiona  of  section  65  of  Its  charter  (Prlv.  Laws 
1901,  p.  c.  100)  to  widen  West  CoU^e 
street  and  have  damages  and  benefits  sus- 
tained by  the  property  affected  assessed. 
Defendant  Wachovia  Trust  Company  and 
Weaver,  owners  of  lot  upon  which  benefits 
were  assessed,  excepted  to  tbe  report  of  tbe 
Jury,  and  from  a  Judgment  confirming  same 
appealed  to  the  superior  court  of  Buncombe 
county.  Tbe  exceptions  were  overruled  and 
defendants  appealed  to  this  court  The  city 
of  Asheville  was  incorporated  by  chapter 
100,  Priv.  Laws  1901. 

Section  65  of  said  chapter  provides : 
"Wbenever  In  tbe  opinion  of  the  board  of 
aldermen  of  said  city,  It  is  advisable  to  ob- 
tain land  or  right  of  way  therein  for  tbe 
purpose  of  opening  a  new  street  therein,  or 
-widening  or  straightening  a  street  therein, 
«r  making  culverts  or  waterways  for  carrying 
water  out  of  any  street  tbereln,  and  said 
board  of  aldermen  and  the  owner  or  ovniera 
of  such  land  or  rigbt  of  way  cannot  agree 
as  to  the  amount  of  damages  consequent 
thereupon,  as  well  as  to  the  special  advan- 
tage which  may  result  to  tbe  owner  or  own- 
ers thaeof ,  by  reason  of  such  opening,  widen- 
ing or  straigbtening  of  street,  or  making  such 
culvert  or  waterway,  said  board  of  ald»- 
men  may  direct  the  mayor  of  said  city  to 
Issae,  and  he  shall  thereupon  Issue  his  writ, 
under  tbe  seal  of  said  city,  Mnnmandlng  a 
policeman  thereof  to  summon  a  Jury  of  six 
freeholders  of  said  city,  unconnected  by  con- 
sanguinity or  afllnity  with  any  of  tbe  per- 
sons snivposed  to  be  affected  by  said  propos- 
ed ImproTemmt,  In  which  writ  the  proposed 
ImproTonent  shall  be  fully  described,  and 
tbe  persons  who  are  supposed  to  be  affected 
thereby  shall  be  named.  Such  policeman 
sball,  in  obedience  to  said  writ,  summon  a 
Jury  of  six  fre^lders  as  afbreaaid,  and 
direct  tbem  to  assemble  at  tbe  mayw's  of- 
fice In  said  dtj  at  a  time  by  soch  police- 
man appointed,  not  less  than  twenty  nor 
mare  than  thlr^  days  after  the  date  of  such 
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writ  Soch  policeman  shall  also  serve  no- 
tice of  tbe  time  of  meeting  of  tbe  Jury  up- 
on all  tbe  persons  who  are  named  in  such 
writ  as  supposed  to  be  affected  by  such  pro- 
posed'Improvement,  at  least  fifteen  days  be- 
fore tbe  date  appointed  for  the  meeting  of 
the  Jury.  Such  notice  shall  be  In  writing, 
and  signed  by  said  policeman,  and  addressed 
to  tbe  person  or  persons  upon  whom  service 
thereof  is  made,  and  shall  state  tbe  time  ap- 
pointed for  Bucb  meeting  of  tbe  jury,  and 
designate  briefly  the  proposed  improvement, 
and  may  be  Issued  as  a  single  notice  to  all 
persons  named  in  said  writ  or  as  a  separate 
notice  to  every  one  of  th«n,  or  to  any  two 
or  more  of  them.  Such  notice  shall  be  serv- 
ed upon  the  person  or  persons  therein  nam- 
ed, or  hlSi  her  or  their  agent  by  reading  the 
same  to  hhn,  her  or  them.  Such  policeman 
shall  duly  return  such  writ  and  all  such  no- 
tices with  his  return  thereon  In  writing  en- 
dwsed,  together  with  any  such  order  of  tbe 
mayor  to  s&ld  board  of  aldermen,  at  its  next 
meeting  afl^  the  time  appointed  for  tbe 
meeting  of  the  Jury  aforesaid.  At  tbe  time 
appointed  tor  the  meeting  of  tbe  Jury  such 
policeman  shall  cause  the  Jury  to  assemble 
at  tbe  ofilce  of  tbe  mayor  of  said  city,  where 
every  one  of  tbem  shall  be  sworn  by  such 
mayor  or  other  competent  person  to  faith- 
fully, truly  and  Impartially  assess  the  dam- 
ages. If  any.  which.  In  his  Judgment,  will  be 
done  to  the  property  of  every  person  named 
in  tbe  writ  and  will  also  assess  any  special 
benefit  advantage  or  enhanced  value  which 
will  be  caused  to  tbe  property  of  any  person 
named  In  tbe  writ  Immediately  after  the 
Jury  sball  have  been  so  sworn  they  shall 
proceed,  accompanied  by  such  policeman,  to 
view  tbe  land  of  every  person  named  in  the 
writ  snu  sball  assess  the  damages.  If  any, 
to  every  one  <a  the  premises  which  tbey  have 
viewed,  and  the  special  benefit  advantage 
or  enhanced  ralue,  if  any.  which  will  accrue 
by  reason  of  said  proposed  Improv^ent  to 
every  one  of  the  premises  which  they  have 
viewed.  Said  Jury  sball  forthwith  return 
to  said  board  of  aldermen,  by  filing  It  with 
the  clerk  there(tf,  a  statement  In  writing, 
signed  by  every  one  of  them,  or  a  majority 
of  them,  in  case  they  cannot  agree,  setting 
forth  distinctly  a  full,  itemized  report  of 
their  proceedings,  and  stating  separately  the 
amounts  of  damages  or  special  benefits,  or 
both,  as  tbe  case  may  be,  which  they  have 
assessed  to  every  <me  of  the  tn%mlsea  so 
viewed  by  tbem.  At  the  first  meeting  of  the 
said  board  of  aldennen  after  a  complete 
report  or  reports  upon  the  mattw  In  said  writ 
ordered  to  be  decided  shall  hare  been  filed 
as  af<MWLid,  said  board  of  aldermen  shall 
consider  and  pus  upon  such  report  or  re- 
ports. If  said  board  of  aldermen  shall  deter- 
mine that  any  Item  of  damages  so  assessed 
Is  excesstTS^  it  may  reject  such  report  or  re- 
ports,  and  dlscon^ue  the  iHnposed  improve- 
ment and  in  case  of  snCh  dlsoontianance  no 
oUier  proceeding  shall  within  three  months 
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liieceattec  be  oommenoed  for  a  liinllar  pur- 
pose In  Telatl<m  to  any  of  tbe  premlsee  affect- 
ed thereby,  or  any  part  tbe  same,  -with- 
out  tbe  wrlttw  consent  of  tbe  owner  thore- 
oC  It  aball  be  oonqjieteat  for  said  board  of 
aldermen,  In  passing  npon  ai^  sncb  r^ort  or 
roports  to  decrease  or  remit  any  Item  or 
Items  of  special  braeflt,  advantage  or  en- 
banced  value  tbo^ln  contained.  If  it  think 
proper  to  do  so.  If  said  board  of  alder- 
men  shall  think  proper,  It  shall  order  sncb 
report  or  reports,  or  such  report  or  reports 
so  modified  by  It,  as  to  special  benefits  or 
adTantages  or  enhanced  Taloe,  ai^roved,  and 
the  lands  condemned  In  said  proceeding  shall 
vest  in  said  dty  so  long  as  tbey  may  be  need 
respectively  for  the  purpose  of  said  im- 
provttnent,  so  soon  as  tbe  amount  of  damages 
aasessed  to  them  req>ecUvely,  decreased  by 
tbe  amount  of  spedal  benefit,  advantage  and 
enhanced  value,  so  assessed  .against  them  re- 
qwctlvely,  sbidl  have  been  paid  or  taidned 
to  the  owner  or  owners  of  sncb  premises  re- 
spectively, or  deposited  as  her^nafter  provid- 
ed." 

Provision  la  made  for  an  apiteal  by  any 
perwHi  dissatisfied  with  the  report  of  the 
jnry,  and  the  coder  confirming  same,  to  tbe 
BDperlor  court  of  Buncombe  county.  Pursu- 
ant to  tbe  provisions  of  said  charter,  at  a 
meeting  of  the  board  of  aldermen  of  said 
city,  a  resolution  was  adopted  declaring  that, 
En  the  t^lnlon  of  said  board.  It  was  advisable 
to  obtain  a  strip  of  land,  or  rlgbt  of  way 
thereon,  on  flie  north  side  of  West  Coll^ 
street,  between  North  Uain  and  Haywood 
street^  for  the  pnipose  of  widening  West 
College  street  betwe«  tbe  points  named. 
The  resolution  sets  out  the  width  to  wblch  It 
was  proposed  to  widen  the  street,  referring 
to  the  snrv^  made  by  tbe  city  engineer.  It 
16  also  recited  that  it  appears  to  tbe  board 
that  said  board  and  tbe  "owner  or  owners 
of  such  land  or  right  of  way  cannot  agree 
as  to  tbe  amount  of  damages  consequent 
thereon,  as  well  as  to  the  special  ad- 
vantage whldi  may  result  to  tbe  owner  or 
owners  thereof  by  reason  of  mcli  widening 
of  West  College  street"  It  was  tbwenpon 
ordered  that  tbe  mayor  issue  his  writ  com- 
manding a  policeman  to  summon  a  jury  of 
six  freeholders.  In  accordance  with  tbe  pro- 
visions of  tbe  charter,  to  assemble  and  view 
"the  premlsea  of  all  persons  who  ore  sup- 
posed to  be  affected  thereby."  Pursuant  to 
said  resolution  tbe  mayor  issued  bis  wrlt^  in 
whidt  the  proposed  improvement  was  fnlly 
described  and  the  persons  supposed  to  be 
affected  thereby  were  named,  commanding 
the  policeman  to  summon  a  Jury  and  to  notify 
the  penons  named  of  tbe  time  and  place  of 
meeting.  et&  The  Jury  met  In  accordance 
with  the  writ  and  discharged  tbe  duty  im- 
posed npon  them,  making  report  to  the  mayor 
and  aldermen.  Among  other  things,  tbey 
found  that  the  lots  of  defendants  were  spe- 
cially benefited  in  tlie  amounts  named.  At  a 
meetli^;  of  the  board  ot  aldermen  held  sub- 


aeqnent  to  the  date  of  filing  said  report  » 
resolutltm  was  adopted  confirming  said  re- 
port, from  wbltai  order  the  dtfendants  ap- 
pealed. The  record  contains  tbe  following 
agreanMt  In  r^ard  to  flw  k)t  of  defendants 
the  Wadmvla  lYust  Company:  "That  tbe 
lot  of  land  referred  to  ha  the  notice  of  appeal 
herein,  or  any  port  thereof,  was  not  obtained, 
taken,  c<mdanned.  appropriated  or  used  by 
said  city  In  and  for  the  widening  ot  said 
street;  but  tbe  said  lot  of  land  above  men- 
tioned, and  every  part  thereof  Is  situated 
and  abutting  on  the  sontb  ^e  ot  said 
street;  that  said  street  was  not  widened  1^ 
the  obtaining,  taking,  oondenming,  appro- 
prtatiiv  or  using  ct  any  property  on  tbe 
south  side  of  said  street,  but,  <m  t2ie  con* 
trary,  said  street  was  widened  wholly  by 
the  obtaining,  takbig,  condemning,  appro- 
priating and  using  of  inopoty  on  tbe  north 
aide  of  said  street"  And  In  regard  to  lots 
of  appellant  Weaver:  "That  tbe  kyte  ot 
land  referred  to  In  the  notice  of  appeal  here- 
in, or  Rvj  of  them,  or  any  part  of  them, 
waa  not  obtained,  taku,  condemned,  appro- 
jwlated  07  used  said  city  In  and  for  the 
widening  of  said  West  College  street;  tbat 
the  said  lots  above  mostloned  and  all  of 
them,  and  every  part  of  them,  are  situated 
on  the  north  side  of  North  Water  street 
in  said  city,  and  said  loto  or  any  of  than, 
or  any  part  of  any  of  them,  are  not  situated 
or  abutting  on  said  West  Goll^  street, 
but;  on  the  omtraiy,  are  more  than  one  fann- 
dred  and  sixty  feet  from  said  street"  Tbe 
defNidante  filed  the  following  demurrer  to 
the  pleadings:  *'Now  comes  the  defmdant 
in  the  abore-eutltled  cause  and  donurs  and 
says  that  upon  tbe  whole  record  herdn.  In- 
cluding chapter  100,  section  tB.  of  tile  Private 
Laws  of  North  Carolina,  8essl(m  1001,  and 
the  agreed  stetement  of  facte,  tbe  plaintiff 
baa  no  right  power,  or  authority  to  assess 
or  cause  to  be  assessed  against  tbe  property 
of  the  defttidant  any  sum  whatsoever." 

From  a  Jndgmmt  OTernding  said  dnunrrcr. 
defendants  appealed. 

Davidson,  Bourne  &  PaAer,  and  J.  S. 
Styles,  tor  plaintiff.  Frank  Carter  and  H. 
C  Chedester,  for  defendants. 

CONNOB,  J.  (after  stetlng  the  case).  The 
demurrer  calls  Into  questkm  the  il^t  of 
the  plaintiff  under  tbe  powers  granted  In  Ite 
charter  to  assess  special  ben^te  for  the 
purpose  of  paying  the  cost  of  widcnbis  West 
College  street  The  learned  counsel  for  de- 
fendants stated  in  bis  argument  that  he  did 
not  deny  the  rlgbt  of  the  Leglslatnre  to  c<mfer 
upon  tbe  city  of  AshevlUe  the  power  to  as- 
sess against  property  within  aald  dty  tbe 
cost  of  public  Improvemente  by  which  naeh 
property  received  peculiar  and  q>eclal  bene- 
fits. He  luslste  (1)  that  the  power  la  not 
granted;  (2)  that.  If  granted.  It  Is  Invalid 
because  tbe  method  provided  tot  Ite  exercise 
Is  not  in  accordance  with  the  right  ot  the 
londowuM,  In  that  no  taxing  district  Is  es- 
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tabllBbed,  dther  the  charter  or  by  the 
reaotntkm  of  the  tKMurd  of  aldermen ;  that  the 
attempt  to  confer  npon  the  amjcr  fbe  power 
to  fix  micfa  district  In  his  writ  by  naming 
matSt  penou  "aa  are  suppoeed  to  be  affected" 
te  tnralld.  He  alio  n^ea  objectlona  to  the 
mode  aC  proeednre,  which  we  will  notice 
later.  Tbe  power  to  impoae  npon  property 
the  eott  of  public  Impnnrements,  meaanred 
1^  tbe  pecnltar  and  apedal  benefit  austaln- 
ed,  has  been  eettled  b^nd  controversy.  It 
is  nnlfonnly  held  that  thta  power  la  baaed  up- 
cm  the  rl^t  to  tax,  and  not  that  of  eminent 
domain.  In  Banman  t.  Roes,  107  U.  8.  648 
(S89)  17  Sup.  Ct  966,  42  L.  Ed.  270.  It  la 
said:  "The  Legislature,  In  the  ezerdfle  of  the 
rl^  ot  taxation,  tarn  tbe  anthorlty  to  direct 
the  whol^  «*  aodi  part  as  it  may  prescribe, 
of  tbe  ezpoiae  of  a  public  improrement,  such 
aa  the  establishing,  the  widening,  the  grad- 
ing or  the  repair  of  a  street;  to  be  assessed 
upon  tbe  ownera  of  land  benefited  thereby" ; 
citing  a  large  number  of  cases.  Cooley  on 
Tax.  1162.  The  subject  was  dlscuased,  the 
authorities  reviewed,  and  the  power  sus- 
tained In  an  able  opinion  by  Hr.  Justice 
Shepherd  In  Raleigh  t.  Peace^  110  N.  a  82, 
14  8.  B.  621,  17  U  R.  A.  SSa  It  Is  equally 
well  aetUed  titiat,  "aasessmente  being  a  pe- 
culiar apedea  of  taxation,  there  must  be  a 
special  authority  of  law  for  Imposing  tbem. 
The  .ordinary  grant  to  a  municipal  corpora- 
tion of  power  to  levy  taxes  for  municipal 
purposes  will  not  Justify  any  other  than  or- 
dinary taxes.  This  would  follow  from  the 
general  rule  which  requires  a  strict  con- 
struction of  all  each  grants;  but  tbe  prin- 
ciple has  peculiar  force  when  applied  to 
powers  in  tbemsehree  oceptlonol.  And  It  Is 
always  htfd  that  such  a  power,  when  plain- 
ly granted,  Is  to  be  oonstmed  with  strlct- 
nesst  and  aa  strictly  pursued  by  tbe  authori- 
ties who  are  to  levy  the  tax."  2  Cooley  on 
lax.  1158.  Tbe  aame  prlntdple  is  announced 
by  Judge  Elliott  In  his  work  on  Roads,  f 
644,  dted  with  Appronl  In  Greenaboro  v.  Mc- 
AdOO,  112  N.  a  868,  17  8.  Bt.  17&  While 
this  moat  salutary  principle  Is  to  be  kept  In 
Tiew,  It  la  also  true  that,  If  the  power  la 
Slven,  tbe  statute  will  not  be  declared  Invalid 
because  It  does  not  specifically  prescribe 
the  details  of  tiie  procedure  to  be  pursued  In 
Its  exerdse.  Ralelgb  t.  Peace,  aupra.  While 
tbe  language  emiric^ed  in  the  charter  Is  not 
■o  dear  aa  might  be  desired,  we  are  of  tbe 
cqilnton  that  the  totentton  of  the  Legisla- 
ture to  confer  the  power,  both  of  eminent 
domain  and  to  asseas  special  benefite,  Is  auf- 
flclmt^  shown.  Some  omfuslon  arisen  ftom 
a  failure  to  grant  them  separately.  The 
flrst  portion  of  the  section  prescribing  tbe 
preliminary  s^m  for  obtelnlng  land  or  a 
right  of  way  therein,  for  the  purpose  of  open- 
ing cv  widening  a  street,  when  an  agreenmit 
as  to  tile  amomit  of  damages,  as  well  as  spe- 
cial benefits,  which  may  result  to  tbe  owner, 
cannot  be  had  If  not  m^^lalned  by  otlwr 
parte  of  the  section,  would  seem  to  sustain 


defendant* a  oontoitlim.  When  the  duty  of 
the  Jury  Is  prescribed,  we  find  that  they  are 
to  be  awom  to  assess  "tbe  damages.  If  any, 
which  will  be  done  to  the  pn^erty  of  every 
t>erBon  named  in  tbe  writ,"  also  to  assess 
"any  apedal  bMieflt,  advantage  or  enhanced 
value  wblcb  will  be  caused  to  the  iM-operty 
of  any  person  named  In  the  irrit"  Th^  are 
directed,  after  bdng  awom,  "to  view  the  land 
of  every  person  named  In  the  writ  and  as- 
sess damage.  If  any,  to  every  one  of  the 
premises  which  th^  have  viewed  and  tbe 
qtedal  benefit,  advantage  and  enhanced 
value.  If  any,  vrhlcb  will  accrue  by  reason  of 
said  propoaed  Improvement  to  every  one  of 
tbe  premises  wblcb  they  have  viewed.**  Tbe 
"peraons  named  In  the  wrif*  are  those  "who 
are  soppoeed  to  be  affected**  by  tbe  proposed 
Impzovemoit  This  Is.  of  course,  to  Include 
not  only  those  whose  lands  are  to  be  taken, 
but  those  whose  lands  are  to  be  "apedally 
beneflted.**  Thus  the  language  used  In  tiie 
first  portion  of  the  section  Is  explained  and 
Its  scope  enlarged.  Wh«k  tbe  report  Is  filed, 
tbe  board  of  aldermen  are  directed  to  con- 
sldsr  and  pass  upon  It  "If  they  diall  con- 
sider that  any  Item  of  damage  la  excessive, 
they  may  reject  the  report  and  discontinue 
the  proposed  ImproveuuDt  If  they  consider 
that  any  item  of  benefits  Is  excessive  they 
may  decreaae  or  remit  tbe  aame."  It  thus 
dearly  appears  tbat  the  L^alature  had  in 
mind  botii  tbe  right  of  condemnation  and 
of  assessing  benefits,  and  Intended  to  confer 
both  on  tte  dty  of  AsbevUle.  Provision  Is 
farther  made  In  case  of  an  appeal.  (1) 
When  one  whose  land  has  been  taken  ap- 
peals, Hba  damagea  aaaessed,  less  the  boiefits. 
shall  be  deposited  with  the  derk  of  the 
superior  court  to  avrait  determination  of  the 
appeal.  (2)  When  one  against  whom  special 
benefite  have  been  aBseaacd  appeals,  the 
amount  so  assessed  is  dedared  to  constitute 
a  Uen  upon  sucb  land  as  of  tbe  time  at  which 
the  board  passed  upon  the  report  Pro- 
vision is  made  for  enfordng  the  payment 
of  tbe  special  benefit  so  assessed.  It  le  sn 
dementery  rule  of  construetl<m  tbat  the  en- 
tire stotut^  or  at  least  so  mticb  of  It  as  re- 
lates to  tile  matter  In  conroversy,  must  be 
read,  and  tin  intottion  of  the  Legislature 
gatboed  therefrom  and  given  effect  Unless 
the  constiruction  sustaining  the  power,  as 
claimed  by  platotlff,  be  given,  mndi  of  the 
language  found  In  section  66  becomes  mean- 
ingless. 

The  deftadant  atta<&a  the  atotute  and  tbe 
^weeding  thereunder  for  tbat  (1)  no  taxing 
dtatrlct  la  established  within  which  tiie  tan- 
provenent  is  to  be  made  and  the  special  ben- 
fite  assessed;  (2)  tbat  no  provlslcm  is  made 
for  ascertaining  tiie  cost  of  tbe  propoaed  Im- 
provement and  appwtionlng  anuntg  the  lote 
or  pieces  of  property  benefited.  For  mani- 
fest reasons  It  Is  uniformly  held  that  Ibe 
Le^slature  must  esteUlsh  the  district,  or  as- 
sign the  duty  to  do  so,  dthw  to  tbe  board 
of  aldermen  or  commissioners  to  be  appolnt- 
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ed  in  some  Iftwfal  my.  It  U  Impracticable 
to  assesa  beneflta  upon  property  for  local  Im- 
proTOnaitB,  unless  the  territory  wltUn  which 
•ndi  prop^ty  Is  located  la,  In  some  way  or 
by  some  means,  ascertained.  It  la  not  neces- 
sary that  the  bonndarles  of  the  district 
aliould  be  coterminous  with  any  of  the  polit- 
ical divisions  of  the  state.  In  Feo|de  v. 
Mayor,  etc.,  4  N.  Y.  419.  S6  Am.  Dec.  266. 
the  iUstrict  established  for  the  assessment  of 
special  benefits  was  "the  streets,  BTenues  and 
squares  within  the  first  seven  wards,"  etc. 
In  Busbee  t.  Commissioners,  93  N.  C.  143, 
the  county  of  Vfake  is  declared  to  be  a  tax- 
ing district  for  the  purpose  of  levying  an  as- 
sessment to  pay  tbe  cost  of  a  common  fmce. 
In  Com'rs  t.  Com'rs,  92  N.  0. 180,  tbe  coun- 
ties of  Lenoir  and  Greea  were  ctrntblned  into 
a  taxing  district  for  the  same  purpose.  The 
principle  finds  recognition  In  our  drainage 
laws.  Revise]  1905,  |  3907.  In  Baumann  t. 
Ross.  167  U.  8.  689,  17  Sup.  Ct  982  (42  L. 
Ed.  270),  Gray,  J.,  says:  'The  class  of 
lands  to  be  assessed  for  the  purpose  may 
be  determined  either  by  the  Legislature  i^ 
self,  by  d^nli^  a  territorial  district,  or  by 
other  designation ;  or  it  may  be  left  by  tbe 
Leglslatore  to  the  determination  of  commis- 
sioners, and  may  be  made  to  consist  of  such 
lands  and  such  only  as  the  commlsslonera 
shall  decide  to  be  benefited."  Spencer  t. 
Merchant.  126  U.  S.  S46,  8  Snp.  Ct  921.  SI 
L.  Ed.  ^68.  In  the  atatote  nndor  conaldera- 
tion  In  Irrigation  Dlst  t.  Bradlegr,  164  U. 
S.  112,  17  Sop.  Ct  66.  41  U  Bd.  389,  com- 
missioners were  appointed  to  lay  off  Irriga- 
tion districts. 

While  expressions  found  in  <Qinlons  and 
antbors  sometimes  indicate  that,  wlthont  any 
territorially  defined  boundaries,  assessments 
may  be  levied  upon  such  parcels  of  land  as 
the  jury  or  commissioners  think  benefited, 
we  find  that  usually,  if  not  onlfbrmly,  some 
designation  is  made  confining  them  to  fixed 
limits.  Sucb  certainly  Is  the  result  of  our 
Investigation  la  tbe  statutes  passed  by  ttie 
Legislature  of  this  state.  As  we  have  seen, 
and  as  uniformly  laid  down  by  writers  on 
tbe  subject,  the  Legislature  may,  In  the  stat- 
ute, fix  tbe  limits  of  the  district,  or,  if  it 
deem  best,  confer  this  power  upon  the  local 
authorities,  or  upon  the  commissioners  or 
Jury  appointed  to  make  the  assessment  It 
Is  held  by  ail  of  tbe  authorities  that,  when 
tbe  district  la  created  by  either  of  the  lawful 
agencies,  all  of  the  property  within  such  dis- 
trict must  t>eaT  its  proportionate  part  of  the 
cost  of  the  Improvement,  measured  by  the 
i^)eciai  benefit  accruing  to  It  It  Is  gen- 
erally held  tbat  fixing  the  limits  of  the  dis- 
trict is  a  legislative  function,  and  when  ex- 
ercised Is  not  subject  to  review  by  the  courts. 
"The  whole  subject  of  taxing  districts  be- 
longs to  the  Legislature.  So  much  is  un- 
questionable. The  authority  may  be  exercis- 
ed directly,  or,  in  the  case  of  local  taxes.  It 
may  be  left  to  local  hoards  or  bodies;  but 
In       latter  case  the  determination  will  be 


by  a  body  pmsesslng,  for  tbe  purpose,  legis- 
lative power,  and  whose  action  must  be  as 
conclusive  as  If  taken  by  tbe  Legislature 
itself.  It  has  been  repeatedly  decided  tbat 
the  legislative  act  of  assigning  districts  for 
special  taxation  on  the  basis  of  b^eflta  can- 
not be  attocked  on  the  ground  of  error  In 
judgment  regarding  the  q;»eclal  beneflta  and 
defeated  by  satisfying  a  court  that  no  special 
and  peculiar  benefits  are  received.  If  the 
Legislature  has  fixed  the  district  and  laid 
the  tax  for  the  reason  that,  in  the  opinion 
of  the  le{|i£latlve  body,  such  district  Is 
peculiarly  benefited,  its  action  must  In  gesh 
eral  be  deemed  conclusive."  Cooley  on  Taxa- 
tion, 1258.  Judge  Cooley  says  that  there  are 
exceptions  to  this  general  principle,  some  of 
which  he  names.  Judge  Elliott,  conceding 
that  the  "numerical  weight  of  authority  over- 
whelmingly" sustains  the  general  doctrine, 
says  that  he  very  much  doubts  **whether  In 
any  cnse  the  right  of  arbitrary  decii^n  by  tbe 
Legislature  can  be  defended  on  strict  prin- 
ciple," and  tbat  he  "cannot  forbear  snggest- 
Ing  that  the  judiciary  ought  not  to,  and,  in 
truth,  cannot  surrender  its  power  to  decide 
the  questions  affecting  the  right  to  impose 
special  burdens  on  private  property."  An 
interesting  discussion  of  the  g^eral  prin- 
ciples underlying  the  subject  may  be  found 
In  the  very  able  opinions  of  the  court  in 
tbe  case  of  Norwood  v.  Baker.  172  V.  S.  269. 
19  Sup.  Ct  187,  43  L.  Ed.  448,  and  tbe  sab- 
sequent  cases  modifying,  and.  thou^t  'bj 
some,  overruling.  It  Few  subjects  have  giv- 
en tiie  courts  more  anxious  consideration. 
On  Qie  one  hand  Is  an  evidoit  desire  to  ana- 
tain  the  action  of  the  L^slature  and  of 
legislative  agendea  In  dealing  with  tbe  anb- 
Ject  and  yet  equally  evldoit  Is  the  recogni- 
tion of  tbe  danger  of  wrong  and  Injostice  to 
the  citizen  by  giving  to  such  agencies  ar- 
bitrary power.  It  la  difficult  to  reconcile  the 
doctrine  in  a  legal  system  which  so  jenloua- 
ly  guards  the  property  righto  of  the  citizen, 
by  which  personal  properly  of  Inconsiderable 
value  may  not  be  taken  by  another  citizen 
«cept  after  a  trial  in  open  court  with  a 
Jury  to  pass  upon  disputed  facts  and  a  jndge 
learned  in  tbe  law  to  declare  his  legal  rights, 
with  tbat  which  permits  a  board  of  ald^ 
men,  with  no  other  guide  than  their  Judg- 
ment to  Impose  burd«w  tor  benefits,  real 
or  supposed,  upon  his  home,  with  no  right 
to  be  heard  and  no  power  to  review  their 
judgment  or  correct  their  mistake.  Learned 
Judges  frequently  admit  that  wrong  and  in- 
justice may  be  done,  but  see  no  way  by 
which  the  taxing  power  upon  which,  aa  we 
have  seen,  the  right  la  based,  may  be  con- 
trolled by  the  Judiciary.  We  have  no  dispo- 
sition to  make  any  departure  from  the  gen- 
erally accepted  doctrine,  but  we  deem  It  ap- 
propriate to  say  that  in  administering  the 
law  and  exercising  the  powers  conferred,  It 
is  the  duty  of  those  Intrusted  with  it  to  pro- 
ceed with  cautious  and  careful  watchfid- 
nesa  of  the  substantial  right  of  tlie  dtlaeiL 
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We  do  not  Intend  to  suggest  that  Am  munic- 
ipal offlcera  la  this  case  taave  not  done  so. 
It  is  held  In  Banman  t.  Ross,  supra,  tbnt  the 
duty  to  fix  the  limits  of  the  taxing  district 
may  he  imposed  upon  the  same  commls- 
fllonws  who  assess  the  benefits.  While  we 
see  no  obJectKm  to  this  coarse,  the  district 
should  be  defined  before  the  asseflsment  Is 
made,  it  would  seem  just  that  the  tone  of 
benefits  should  control  the  boundaries  of  the 
district,  and  that  all  pn^erty  In  such  dis- 
trict should  be  assessed  to  pay  the  cost  not 
TO  exceed  the  bentf  ts  accruing  to  It 

We  are  confronted  with  the  fact  tliat  in 
the  charter  of  plaintiff  no  prorlslon  Is  made 
for  laying  off  the  taxing  or  aasessment  dis- 
trict, nor  does  It  appear  that  It  was  done  by 
the  jury.  The  aldmnen,  derating  It  condu- 
ciTo  to  the  public  welfare,  decide  to  widen 
West  Oonege  street  Thcr  1herenp<m,  in  ac- 
eoidance  with  the  charter,  direct  tbe  mayor 
to  Issue  his  writ  to  a  policeman,  directing 
tatan  to  summon  a  Jnry  and  notify  all  per- 
sons "supposed  to  be  affected"  by  the  pro- 
posed Improremrat;  thus  empowering  the 
mayor,  whose  functions  are  not  teglslatlre, 
to  select  only  audi  persons  as.  In  his  Judg- 
ment, he  supposes  to  be  affected.  None  oth- 
ers are  to  be  notified.  There  Is  no  direc- 
tion to  summon  all  who  have  prcqmty  In 
the  s<»ie  of  beneflto,  nor  Is  any  such  sone 
designated  otherwise  than  by  tbe  names  of 
persons  named  in  the  writ  What  is  there 
imder  tbl8  proceeding  to  prevent  the  mayor 
■electing  the  lots  of  Bfr.  Weaver,  lying  on 
North  Water  street  some  200  feet  from  the 
street  to  be  widened,  and  omitting  tbe  names 
of  those  who  own  lots  between  West  College 
street  and  Hr.  Wearer,  In  which  event  the 
Jury  wonld  hare  no  rigAtt  or  power  to  assess 
■me  benefits  accruing  to  such  lots.  It  Is  ob- 
vious that,  under  the  charter,  the  mayor  may 
arbitrarily  Impose  upon  each  peraons  as  he 
■opposes  affected  the  entire  cost  of  the  Im- 
provement It  does  fiot  appear  by  the  rec- 
ord fbat  the  mayor  has  omitted  any  lots 
which  should  be  assessed.  That  file  iwwer 
to  do  so  la  given  renders  the  statute  open  to 
criticism.  The  measure  of  liability  of  tbe 
«ntire  property  benefited  Is  the  cost  of  tbe 
Improvement  Therefore  each  property  own- 
er is  Interested  In  having  each  part  of  the 
-whole  assessed  to  the  end  that  If  the  total 
benefit  exceeds  the  cost  the  biuden  may  be 
properly  apportioned.  When  a  taxing  dis- 
trict or  Eone  of  benefit  Is  fixed  In  advance  of 
tbe  assessment  this  right  Is  secured. 

The  defendants  suggest  that  before  any 
Judgmoit  can  be  entered  against  their  prop- 
erty  the  cost  of  the  improvement  should  be 
ascertained.  This  omtentlon,  we  think,  is 
sound.  The  right  to  levy  assessments  for 
special  benefita  Is  not  based  upon  the  Idea 
that  the  corporation  may  collect  from  prop- 
erty the  total  amount  of  such  baieflts  and 
turn  Into  the  treasury  the  jfr<at  made  by  the 
improvement  The  right  which  the  city  has 
Is  to  coDect  '*the  whole  or  a  part  of  the 


public  Improvement  from  the  property  bene- 
fited." Spencer  v.  Merchant,  supra.  This 
prtDciple  Is  clearly  recognised  In  the  cbar> 
ter  of  the  plaintiff  of  1881  (chapter  125,  I 
5),  wherein  the  mettiod  of  eqnallzliu;  assess- 
ments for  ImpioTing  streets  Is  SBW^bed. 
The  cost  is  ascertained  and  thai  apportion- 
ed betwesn  the  abutting  real  estate.  The 
present  Chief  Justice,  discussing  this  statute 
In  HllUard  v.  AshevlUe.  118  N.  a  845,  24 
S.  E.  738,  says:  "It  makes  each  street  or 
portion  of  a  street  Improved  a  taxing  dis- 
trict by  requiring  the  cost  of  the  total  Im- 
provement on  each  street  to  be  ascertained." 
In  that  act  t<x  the  purpose  of  paying  for  the 
Improvement  the  "ftontage"  rule  was  adopt- 
ed. This  was  sustained  In  Ralegh  v.  Peace, 
supra.  Tbe  only  difference  between  the  two 
statutes  In  that  respect  Is  that  in  the  charter 
of  1901  tbe  benefit  is  to  be  ascertained  by  tbe 
jury.  Instead  of  the  arbitrary  "frontage" 
rule.  In  all  other  respects  tbe  principle  In- 
volved Is  the  same.  While  the  question  pre- 
sented here  Is  not  raised  In  Peace's  Case,  su- 
pra, it  is  manifest  that  the  learned  Judge  did 
not  overlook  It  In  qieaking  of  tbe  ordi- 
nance, be  says:  "It  vary  clearly  provides 
for  a  taxing  district  to  wit :  *  *  *  This 
provlslfflk  as  to  the  cost  very  plainly  Implies 
that  the  expense  of  the  Improvement  In  tbe 
entire  district  had  hem  previously  estimat- 
ed, and  thus  we  have  an  aiqE>ortIonment  be- 
tween the  abutting  ownws  and  the  dty,"  etc. 
The  iHrlndpIe  la  recognised  In  our  leglsht- 
tlon  providing  tor  building  fences  around 
a  district  by  directing  the  cost  of  the  fence 
to  be  ascertained  and  the  cost  apportioned 
among  the  several  tracts  of  land  In  the  twri- 
tory  within  the  common  fence,  also  In  the 
drainage  laws  (Revlsal  1906, 1  3907),  where- 
in the  cost  of  me  work  Is  first  ascertained. 
It  Is  not  essential  to  the  validity  of  a  special 
assessment  that  the  prppwty  abut  tbe  street 
to  be  Improved.  If  within  the  stme  of  benefit 
as  fixed  by  the  statute  or  the  commissioners, 
It  m^  be  assessed  as  if  on  the  street  Nor 
do  we  hold  that  the  cost  mnst  be  ascertain- 
ed before  the  assessment  Is  made.  This 
would  often  be  difficult  hut  before  the  final 
apportionment  Is  made  and  judgment  ren- 
dered It  is  necessary  that  the  cost  be  ascer- 
tained, for  this  Is  the  limit  of  tbe  pow«-  to 
Impose  assessments. 

We  are,  upon  careful  consideration  of  the 
several  questions  presented  by  the  demurrer 
and  argued  before  us,  of  the  opinion  (1) 
that  the  power  to  levy  assessments  upon  lots 
to  which  q>eclal  and  peculiar  braeflts  accrue 
from  a  public  Imimsvetnent  Is  conferred  up- 
on the  plaintiff  by  chaoter  100,  {  65,  p.  255, 
Laws  1901 ;  (2)  that  In  the  exercise  of  the 
power  of  levying  special  assessments  the 
board  of  aldermen  lay  off  and  d^ne  the 
limits  of  the  district  within  which  tbey  are 
to  be  made,  and  that  all  property  within 
said  district  should  bear  Its  proportion  of  tbe 
cost  upm  the  basis  of  special  and  i>ecullar 
benefits,  as  distinguished  tarn  those  general 
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benefits  wblcb  accrue  to  It  In  common  with 
all  other  property  In  the  city;  (3)  that  npon 
a  final  order  or  judgment,  fixing  the  amount 
wblcb  iB  to  be  paid  by  tbe  owner  Is  made, 
tbe  cent  of  the  Improvement  be  ascertained 
and  apportioned  between  the  several  pieces 
of  iwoprarty. 

The  record  comes  to  ns  upon  an  appeal 
from  a  Judgment  overruling  a  demurrer. 
Hence  no  final  judgment  appears  In  tbe  rec- 
ord. The  demurrer  does  not  raise  any  ques- 
tion regarding  the  amount  of  benefit  assessed, 
or  the  principle  upon  which  It  was  assessed. 
We  find  no  objection  to  tbe  statute  by  rea- 
son of  the  notice  required  to  be  giT^.  The 
demurrer,  in  so  far  as  it  attacks  the  power 
of  the  plaintiff  to  levy  special  assessm^ts 
for  ^}eclal  benefits  accruing  to  property  by 
reason  of  public  Improvements,  was  prop- 
erly overruled.  For  the  reasons  herein  stat- 
ed, the  Judgment  rendered  by  the  board  of 
aldermen  cannot  be  sustained,  and  in  that  re- 
spect tbere  was  error  In  the  Judgment  over- 
mllng  the  demurrer.  The  only  portion  of 
the  order  made  by  the  traard  of  aldermen 
-which  Is  certified  to  this  court  is  that  In 
which  Judgment  Is  rendered  against  tbe  de- 
fendant appellanta  For  tbe  reasons  given 
herein,  the  order,  as  to  them,  must  be  set 
aside  and  vacated.  If  so  advised,  we  can 
see  no  good  reason  why  the  board  may  not 
allot  and  define  a  taxing  district  and  proceed 
to  have  tbe  benefits  to  the  property,  within 
the  district,  assessed  In  accordance  with  tbe 
provisions  of  the  statute  and  tbe  principles 
herein  announced.  The  appdiants  will  re- 
cover their  costs  In  tbls  court 

Brzor. 


STATE  V.  HAIXh 

(Snpreim  Oonrt  of  North  OaioUna.  Dae.  18. 

1906.) 

GanfinAL  La,w— Puea  ih  BAB—Bzwnina  or 
Covn. 

An  allegecl  plea  to  the  JarlsdicUon  of  the 
court  In  a  mmlnal  caas  alleging  that  the  court 
was  not  lawfully  constituted  because  the  Qov- 
emor  was  out  of  the  state  at  the  time  he 
directed  the  holding  of  the  term  and  signed 
tiie  Judges*  cranmiSBum  was  a  nulll^,  dnce  tb» 
court  could  not  pass  on  its  own  ezfstence  as  a 
court. 

Appeal  from  Superior  Onirt,  Bowan  Gonn- 
ty;  LouK,  Judge. 

George  was  convicted  of  conspiring 
to  break  and  eater  tbe  Jail  of  Bowan  county 
wMh  Intent  to  kill  Neaae  OUlesjM  and  others 
who  were  confined  therein  as  prisoners,  and 
he  appeals.  Affirmed. 

Before  pleading  to  the  Indictmrat  and  be* 
fore  announcing  his  readiness  for  trial,  the 
defendant  filed  a  plea  to  the  Jurisdiction  of 
the  court,  and  moved  the  court  not  to  proceed 
■with  the  trial,  and  for  the  discharge  of  the 
defendant.  The  motion  was  based  upon  the 
affidavit  of  the  defendant  which  was  then 
filed,  and  which  is  In  the  following  words 
and  figures,  namely:  "The  defendant,  George 


Hall,  bdng  duly  sworn,  sa^:  That  lie  Is 
advised  and  believee  and  so  ams,  Uiat  Ude 
court  is  without  Jurisdiction  to  tty  him  fbr 
the  offense  cbAised  in  tbe  Mil  of  indictment. 
That  he  is  informed  and  believes  that  this 
vs^ei^  term  of  court  was  ordered  and  the 
commission  of  Hon.  B.  F.  Long,  the  Judge 
presiding,  issued  by  Robert  B.  Glenn,  par- 
porting  to  make  said  order  and  to  lasoe 
said  commission  by  virtue  of  his  allseed  of- 
fice aa  Govnuor  of  Nwtb  Carolina;  whereas, 
aflSant  Is  informed  and  bdieves  said  Robert 
B.  Glenn,  at  the  time  of  making  said  wd«r 
and  the  lasuli^  of  said  commlsston,  was 
wholly  without  authnrlty  or  warrant  of  law 
for  80  doing,  b^g.  as  affiant  is  Informed 
and  bdieves,  at  said  time,  to  wit;  on  the 
17th  day  of  July,  1906,  and  for  many  days 
prior  and  subsequent  thereto,  absoit  from 
the  state  of  North  Carolina,  and  actnally 
In  the  state  of  New  Jensey,  and  defendant 
Is  advised  and  bdievee  that  his  said  action, 
while  so  atuent  from  the  state,  was  wholly 
without  warrant  of  law,  unlawful  and  void, 
and  that  all  proceedings  therenndo'  are  and 
have  been  nnlawful  and  void,  and  that  this 
court  is  without  lawful  constitatlon  or  Juris- 
diction to  try  this  case  against  afflsnt,  or 
any  other  cause.  Wherefore  defendant  de- 
mands that  he  go  without  day."  In  support 
of  this  motion,  defendant  Introduced  Hon. 
Robert  B.  Ole^n,  Governor  of  North  Caro- 
lina, who  testifled  as  follows:  *'Q.  Yon  are 
the  Governor  of  the  state?  A.  Yes,  sir.  Q. 
I  will  ask  yon  where  yon  were  on  the  17th 
day  of  July,  1906?  A.  I  was  in  Atlantic 
City.  N.  J.  Q.  You  were  absent  from  the 
state  on  the  17th  day  of  July,  1906?  A.  I 
was  In  Atlantic  City,  N.  J.,  on  that  day.  Q. 
Governor,  did  yon  sign  the  commission  of 
Judge  Long  to  hold  this  court?  A.  I  s«it 
a  telegram  to  my  private  secretary  and  he 
signed  the  commission.  I  seldom  sign  com- 
missions. Q.  By  the  State:  Did  you  direct 
and  authorize  him  to  sign  It?  A.  I  did.  He 
could  not  get  tbe  Lieutenant  Governor,  and 
be  applied  to  me.  I  got  this  telegram  at 
Atlantic  City,  and  as  it  needed  attrition  at 
once,  I  ordered  the  commissioners  to  hold 
this  special  term  of  court,  because  I  wanted 
to  stop  this  lynching  in  North  Carolina. 
This  signature  [to  the  commission  which  was 
produced  by  the  Judge]  is  my  signature,  bnt 
It  is  stamped  with  a  rubber  stamp.  I  or- 
dered It  on  a  telegram,  and  directed  my  pri- 
vate secretary  to  give  this  order  and  stamp 
my  name.  I  directed  him  to  a*der  a  special 
term  of  court  commencing  August  6,  1906." 
The  commission  of  Judge  Long  was  then  in- 
troduced. It  is  in  the  usual  form  and  It  la 
not  necessary  to  set  it  out  in  full.  The 
court,  in  passing  on  tbe  defendanrs  plea  to 
the  Jurisdiction,  consld^ed  the  minutes  of 
the  board  of  coimty  commissioners  relating 
to  the  special  term  and  those  minutes  were 
made  a  part  of  tbe  case.  They  show  that  a 
special  meeting  of  tbe  board  was  called  on 
July  17,  1906(  to  take  action  in  regard  to 
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the  Qorernor's  notice  to  tbe  chairman  that 
tbe  special  term  had  been  ordered  tor  the 
trial  of  criminal  case*,  to  begin  on  AogiMt 
6,  1906,  and  continue  for  oae  week,  and  that 
a  grand  iury  bad  also  been  ordered  to  be 
drawn  and  summoned  for  the  term.  The 
board  directed  that  notice  of  the  term  be 
published,  and  that  Jurors  drawn  by  them  In 
that  meeting  be  summoned  by  the  sheriff 
of  the  county.  The  defendant  objected  to 
the  Introduction  of  the  minutes.  The  objec- 
tion was  oTerruled,  and  he  excepted.  The 
court,  upon  consideration,  overruled  the  plea 
to  the  Jurisdiction,  and  the  defendant  ex- 
cepted. There  was  a  verdict  of  guilty.  The 
-defendant  moved  for  a  new  trial  and  In 
arreet  of  Judgment  for  the  same  reason 
which  he  assigned  in  support  of  his  plea. 
The  motions  were  overruled,  and  he  again 
«xcepted.  Judgment  having  been  entered 
-upon  the  verdict,  the  defendant  appealed. 

T.  F.  Eluttz,  for  ai>peUant.  The  Attorney 
-General  and  Walter  Clark,  Jr.,      the  State. 

WALKOR,  J.  (after  stating  the  case). 
As  we  view  the  case  there  Is  but  one  ques- 
tion presented  for  our  decision.  When  he 
was  called  upon  to  answer  the  Indictment, 
the  defendant  entered  what  is  called  a  "plea 
to  the  Jnrlsdlctlon  of  the  court,"  but,  In  the 
formal  statement  of  the  grounds  of  his  ob- 
jection to  the  further  prosecution  of  the  case, 
he  does  not,  either  In  fact  or  In  a  technical 
sense,  attack  the  Jurisdiction  of  the  court, 
t>ut  he  denies  Its  right  to  proceed  against 
blm  solely  upon  the  ground  that  the  court 
was  imlawfnlly  called  and  organized,  or,  in 
other  words,  that  it  was  not  a  court,  never 
having  bad  any  legal  existence  under  the 
law.  Jurisdiction,  when  applied  to  courts 
and  speaking  generally,  consists  in  the  power 
to  hear  and  determine  causes.  12  PI.  &  Pr. 
116.  It  presupposes  always  and  of  course 
that  there  Is  a  court  to  exercise  It,  for  it  Is 
not  predlcable  of  anything  but  a  lawfully 
■existing  tribunal.  It  relates  to  the  subject- 
matter  of  the  controversy  or  to  the  person, 
and  never  is  applied  to  any  question  touching 
the  existence  of  the  court  Itself.  It  is  not 
conferred  until  the  court  designated  to  ex- 
ercise it  has  been  brought  Into  being  accord- 
ing to  the  mode  prescribed  by  law.  The  de- 
fect here  alleged  Is  not  that,  if  the  court  had 
been  properly  called  and  organized,  It  would 
still  not  have  bad  the  necessary  Jurisdiction 
of  the  subject-matter  of  the  prosecution  and 
of  the  person  of  the  defendant,  but  that 
there  was  no  such  court  as  that  which  pre- 
tended to  indict  and  try  blm.  This  presents 
a  somewhat  dlCTerent  case  from  an  excep- 
tion to  the  right  of  a  court,  admitted  to  ex- 
ist, to  try  a  particular  cause.  The  distinc- 
tion Is  clear.  Burt  v.  Railroad,  31  Minn.  475, 
18  N.  W.  286,  289.  We  believe  there  is  no 
such  thing  known  to  the  science  of  pleading 
as  a  plea  denying  the  very  existmce  of  the 
court  1)eCwa  which  the  plea  la  filed,  and,  hi 


the  nature  of  things,  there  cannot  be,  for  no 
court  can  pass  upon  the  validity  of  Its  own 
constitution  and  organization.  It  must  al- 
ways decide  that  It  Is  a  court,  because  the 
moment  it  is  admitted  that  it  does  not  ex- 
ist and  has  never  udsted,  as  a  legal  entity, 
so  to  speak.  It  Is  at  once  settled  that  It  never 
had  the  power  to  decide  anything,  not  even 
the  plea  denying  that  it  ever  was  a  court 
How  can  a  body  having  no  legal  existence, 
and  consequently  no  Judicial  power  or  au- 
thority, decide  anything?  Therefore  it  la 
that  Jurisdiction,  or  the  right  to  hear  and 
determine,  necessarily  Involves  the  idea  that 
there  is  some  tribunal  having  legal  existence 
under  the  law  to  bear  and  dedde.  This  Is 
not  by  any  means  a  new  proposition.  It 
certainly  has  the  full  sanction  of  reason  and 
common  sense,  as  it  would  be  a  legal  sole- 
cism for  a  court  to  deny  or  disavow  Its  own 
existence  and  It  Is  also,  we  think,  supported 
by  high  authority.  In  Beard  v.  Cameron, 
7  N.  C.  181,'  the  very  question  was  pre- 
sented to  this  court.  There  a  plea  to  the 
Jurisdiction  was  filed,  and  Judge  Henderson 
said:  "It  Is  to  my  mind  a  very  strange 
and  incongruous  proposition  that  an  answer 
Is  required  to  be  given  by  A.  B.,  whether 
he  be  a  Judge,  whldi  answer  he  cannot  give 
unless  he  be  a  Judge;  I  plead  that  you  are 
not  a  Judge.  A  Judge  alone  can  decide  the 
plea;  and  I  call  on  yon  to  decide.  This  cer- 
tainly cannot  be  the  way  of  testing  Judge 
Baker's  appointment"  And  again:  "It  is 
said  that  the  extent  of  the  Jurisdiction  of  all 
courts  Is  settled  by  the  courts  themselves. 
This  Is  true,  but  then  It  must  be  remembered 
that  In  all  such  cases,  there  Is  a  court  com- 
petent to  dedde,  and  It  Is  called  upon,  not 
to  decide  whether  it  Is  a  court  but  the 
extent  of  its  Jurisdiction.  The  plea  must 
therefore  be  overruled."  That  was  a  case 
in  which  the  defendant  pleaded  to  the  Juris- 
diction becanse  the  Judge,  as  he  alleged,  had 
no  authority  whatever  to  preside  over  the 
court — ^not  even  color  of  authority — and 
that  he  was  no  more  than  a  private  person, 
and  consequently  there  was.  In  fact  as  well 
as  In  law,  no  court  With  respect  to  this 
contention.  Chief  Justice  Taylor,  who  de- 
livered a  separate  opinion,  thus  met  the  ob- 
jection put  forth  in  the  plea :  "The  defendant 
prays  Judgment  If  he  ought  to  be  compelled 
to  answer  to  the  plaintiff  In  his  said  plea 
here  depending.  Whom  does  he  ask  to  pro- 
noimce  this  Judgment?  The  person  who  is 
asserted  by  the  plea  to  be  constitutionally 
Incompetent  to  render  any  Judgment  If  the 
person  holding  the  court  were  not  a  Judge 
duly  authorized  and  rightfully  commissioned, 
he  could  render  a  Judgment  in  no  case,  none 
of  his  acts  or  proceedings  could  possess  a 
Judicial  character,  or  be  capable  of  affecting, 
In  any  shape,  the  rights  or  property  of  the 
dtlzeuB.  It  must  be  nugatory,  then,  to  pro- 
pound to  the  person  assuming  this  authority, 
a  onestlon  Involving  hla  compMency  to  de- 
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cide,  for  that  were  to  ascribe  to  Ms  decision 
an  authority  which  the  very  statement  of 
the  question  denies  It  to  possess.  If  he  were 
to  decide  that  he  Is  a  Judge,  and  proceed  to 
try  the  cause  and  give  final  Judgment,  no  ef- 
ficacy could  be  imparted  to  such  Judgment  by 
his  decision;  It  would  be  Ipso  facto  a  nullity, 
In  the  one  case  as  well  as  In  the  other,  and 
no  act  of  his  could  give  It  the  force  of  res 
adjudlcata.  The  highest  evidence  of  the 
opinion  of  a  person  acting  In  the  character  of 
a  judge  that  he  baa  a  right  to  do  so  Is  ex^- 
dslng  the  functions  of  the  office.  This  has 
already  been  given,  and  the  strength  of 
such  evidence  la  not  Increased  by  his  par- 
ticular opinion  to  the  same  effect  expressed 
on  a  plea  to  the  Jurisdiction."  The  Chief 
Justice  did  not  mean  here  to  deny  the  prop- 
osition that  there  might  be  a  Judge  de  facto. 
State  V.  Lewis,  107  N.  a  967.  12  S.  B.  457, 
18  8.  E.  247, 11  L.  K.  A.  100;  State  v.  Speaks, 
96  N.  O.  689:  Norfieet  v.  Staton,  73  N.  a 
646;  Burke  v.  EUiott,  26  N.  a  860,  42  Am. 
Dec  142;  Burton  t.  Patton,  47  N.  a  124, 
82  Am.  Dec.  194.  He  was  discussing  the 
case  upon  the  assumption  of  the  defendant, 
as  stated  in  hla  plea,  that  the  irregularity 
In  the  Judge's  appointment  not  only  dis- 
qoalifled  him  and  rendered  him  Incompetent 
to  preside,  but  that  it  hod  the  added  effect  of 
destroying  the  existence  of  the  tribunal  it- 
self, so  that  there  could  be  no  court  to  hear 
and  decide.  It  Is  dlfilcult,  and  we  think  im- 
possible, to  dlatlngnlab  that  case  from  the 
one  at  bar.  In  principle  they  are  the  same, 
and  the  reason  which  prevailed  with  the 
court  in  the  one  should  control  the  decision 
in  the  other.  It  all  comes  to  this,  that,  by 
his  plea,  the  defendant  has  called  upon  the 
court  to  deny  its  own  existence,  and  to  ex- 
erdse  a  Judicial  function  in  doing  so,  whwe- 
as,  by  the  very  nature  of  the  plea,  and  In- 
deed by  its  very  terms,  he  avers  that  it  tias 
no  such  function  because  It  has  no  existence 
In  law.  If  we  treat  the  plea  as  technically 
one  to  the  Jurisdiction,  we  must,  of  course, 
first  assume  that  the  court  had  a  legal  exist- 
ence, for,  as  we  have  seen,  it  could  not  pos- 
sess or  »ercise  Jurisdiction  of  any  kind,  elth- 
er  of  the  person  or  the  snbject-matter,  unless 
it  was  a  court.  If  we  eliminate  the  plea,  as 
one  denying  the  existence  of  the  court, 
which  we  moat  do,  and  also  exclude  all  evi- 
dence bearing  upon  it,  as  It  must  ahare  the 
fate  of  the  plea  itself,  we  only  have  left  the 
record  proper  in  the  case  which  shovre,  on  Its 
face,  and  without  resorting  to  any  extraneous 


facts,  that  the  court  was  regularly  called,  or- 
ganlssed,  and  held,  so  that  the  plea,  r^arded 
merely  as  one  to  the  Jurisdiction,  but  not  to 
the  existence  of  the  court,  must  be  overruled, 
for  the  record  proper  shows  that  it  had  Juris- 
diction of  the  person  and  the  subject-matter. 
We  do  not  understand  that  the  defendant  In- 
tended to  raise  any  objection  to  the  "Juris- 
diction of  the  court,"  using  that  term  in  Its 
only  legitimate  sense,  but  that  he  merely 
Intended  to  challenge  the  right  of  the  court 
to  exercise  Judicial  authority  under  any  cir- 
cumstances, because,  in  fact.  It  was  not  a 
court  recognized  by  the.  law.  In  either  view 
the  plea  was  bad  and  was  properly  rejected. 
Again,  If  there  was  no  court  to  hear  and 
determine,  how  Is  it  that  anything  has  been 
heard  and  determined?  If  the  proceedings 
were  void  ab  Initio  there  was  no  Indictment, 
no  arraignment,  no  trial,  and  no  judgment, 
and  It  follows  logically  that  there  was 
nothing  to  appeal  from  to  this  court,  and  we 
have,  therefore,  'no  Jurisdiction  to  review  the 
proceedings.  This  court  can  acquire  Juris- 
diction to  correct  ^rors  only  where  they  have 
been  committed  by  a  court,  constituted  and 
organised  according  to  law,  or  recognized 
as  having  the  essential  attributes  of  a  prop- 
erly constituted  tribunal,  and  competent  to 
exercise  Jurisdiction  of  controversies  between 
litigants.  We  cannot  entertain  an  appeal 
from  anything  except  a  court,  or  a  person, 
such  as  a  Judge,  who  is  clothed  with  Judicial 
power.  The  reasoning  by  which  the  conclu- 
sion of  this  court  was  reached  in  Beard  v. 
Cameron,  supra,  is  satisfactory  to  ua,  as  It 
commends  Itself  to  our  sense  of  the  fitness 
of  tilings  and  accords  with  our  notion  of  the 
fundamental  prlndples  of  the  law  relating  to 
the  formation  and  the  peculiar  functipna  of 
courts.  The  plea  of  the  defendant  that  there 
was  no  court  to  Indict  and  try  him  la  sub- 
versive of  Itself,  as  it  violates  the  maxim  "ex 
nihilo  nihil  fit"  Tou  cannot  deduce  the 
right  to  hear  the  plea  from  the  premise  that 
there  was  no  court,  for  that  la  to  deny  and 
affirm  at  the  same  time. 

As  the  plea  must  be  overruled,  and  as  all 
the  evidence  introduced  In  its  support  must 
ftill  with  it,  there  Is  nothing  left  for  na  to 
do  but  to  inspect  the  record  to  see  If  there  is 
any  defect  or  error  therein,  and,  finding  none, 
and  confining  ourselves  strictly  to  the  ques- 
tion before  as,  we  must  declare  that  there 
was  no  error  In  orttmling  the  plea  of  the 
defendant 

No  error. 
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NATIONAL  UNION  BANK  OF  MARY- 
LAND T.  HOLLINOSWORTQ  et  aL 

{Supreme  Court  of  North  Carolina.    Dee.  22, 
1906.) 

1.  CoBPOBAnoNs— iNDOBoacBnT  or  AccmniO' 
OATtoH  Note— Act  or  Pibsidert. 

When  tbe  pretildent  of  a  corporaHon  In- 
dorsed an  aocommodation  note  in  the  name  of 
a  firm,  which  had  been  vocceeded  bj  tbe  cor- 
poration, but  the  note  was  nner  pajable  to 
the  corporation,  and  was  not  ezecnted  to  pay 
a  debt  due  it,  tlie  corporatlMi  WM  not  liable 
on  tbe  indorsement 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Toi.  12,  Corporation*,  f  1641.] 

2.  ApPEAI.  —  PlBADINQ  —  iBStTES— QUBCTZOHS 

Baibed. 

Where  the  parties  went  to  trial  on  the 
pleadings.  It  was  too  late  on  appeal  to  raise 
the  question  whether  one  of  tbe  uHuee  litlfated 
was  presented  by  the  pleadings. 
8.  COBFOBATZONB  —  ASBETS  — TBAnBFEB— PAT- 

HBirr  or  Dbbtb— Pebbonb  BnriTUD  to  Can- 

One  not  a  creditor  of  a  corporation  could 
not  complain  that  a  transferee  of  all  of  its 
■took  ana  aioets  did  not  pay  all  of  the  corpora- 
tion's debts  aa  agreed. 

4.  Saue— BoKA  Fide  PintoHASEB  roB  Vai.ub 

— EVIDENOE. 

Evidence  held  sufficient  to  sustain  a  finding 
that  R.  was  a  bona  fide  purchaser  of  a  corpora- 
tion's stod;  and  asaeta,  for  ralne,  without  notice 
of  the  alibied  fraud  of  Its  preddent  in  organis- 
ing such  corporation  to  take  orer  the  business 
of  a  firm  without  satisfying  firm  debts. 

6.  ASSIQNHEIfTfi  FOB  BENEFIT  OF  CftXDITOBS— 
I^NSFEB  or  OoaPOBATION  ASSETS. 

Where  the  president  of  a  corporation,  who 
owned  or  controlled  all  of  its  stock,  transferred 
the  same  to  R.  in  consideration  of  a  present 
debt  dne  the  latter,  R.'8  collatraal  agteement 
with  reference  to  the  disposltlni  of  certain 
notes  evidencing  aucb  indebte&ien,  and  to  pay 
the  outetanding  debts  of  the  corporation,  did 
not  make  the  transfer  an  asslgnmoit  for  the 
benefit  of  creditors,  within  Acts  1808,  p.  4SS.  c 
4^  mtltled  **An  act  to  prevent  (randnlent  a«- 
■Ignments.** 
Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Buncombe 
Connty;  W.  It.  Allen,  Judge. 

Action  by  the  National  Union  Bank  of 
Maryland  against  J.  B.  HoIIlngsworth  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

Jnllns  C.  Martin  and  CbsB.  A.  WAb.  for 
appellant  Locke  Craig  and  Moore  ft  RoIIIqb, 
for  appellees. 

CONNOR,  J.  This  cause  was  before  us  at 
tbe  December  term,  1903,  and  Is  reported  In 
185  N.  C.  656. 47  S.  E.  615.  The  facts  are  there 
fully  set  forth  In  the  statement  of  the  case, 
and  we  find  no  reason,  In  disposing  of  this 
appeal,  tor  restating  them,  but  refer  to 
the  case  aa  reported.  After  discussing  the 
several  phases  of  the  controversy,  as  pre- 
sented and  argued  before  as,  we  concluded 
by  saying:  'The  cause  should  be  remanded, 
and  a  new  trial  had  upon  tbe  issues  of  fraud 
raised  by  the  pleadings  and  the  claim  of 
the  defendant  Robertson  that,  in  any  event, 
he  Is  a  purchaser  for  value  and  without  no- 
tice   The  bnrdai  of  proof  npcm  the  first 


Issue  will  be  npon  the  plaintiff,  and  bb  to  the 
second  upon  tbe  defendant"  His  honor.  In 
accordance  with  this  decision,  submitted  the 
Issues  Indicated,  and,  In  addition  thereto, 
submitted  tbe  third  Issne.  "Did  the  defend* 
ant  the  J.  E.  Dlckerson  Company  indorse  tbe 
notes  in  controTersy  In  the  naitae  of  3.  E. 
Dlckerson  &  Co.?  His  honor  Instructed  the 
Jury,  in  deference  to  what  he  construed  to 
be  the  opinion  of  this  court,  to  answer  the 
Issue  in  tbe  negative. 

The  plaintiff's  fifteenth  exception  is  direct- 
ed to  this  ruling.  It  was  alleged  that  the 
defendant  corporation  had,  through  J.  B. 
Dlckerson  ft  Co.,  as  agents, -contracted  tbe 
debts  sued  on.  had  received  the  benefit  of 
tbe  money  advanced  on  the  noteB,  and  was 
therefore  liable  for  them.  We  do  not  think 
the  question  raised  by  tbe  third  issue  was 
left  op^  and  his  honor  may  have  refused 
to  submit  the  Issue.  It  will  be  observed  that 
neither  J.  E.  Dlckerson  or  J.  E.  Dldcerson  ft 
Co.  had  any  connection  with  these  notes,  save 
by  way  of  Indorsement  There  Is  no  evidence 
that  the  J.  E.  Dlckerson  Company  had  any 
connecti(m  whatever  with  them.  We  ex- 
pressed our  opinion  In  the  first  appeal  upon 
this  phase  <rf  the  ease  as  follows :  "This  note 
was  never  payable  to  the  corporation,  was  not 
executed  In  consideration  of  any  d^t  due 
tbe  corporation,  was  never  Indorsed  by  any 
officer  of  the  corporation  in  his  official  capaci- 
ty, and  it  is  difficult  to  perceive  how  it  could 
have  become  liable  upon  the  cause  of  action 
set  forth  in  the  complaint ;  ttiat  Is,  the  prom- 
issory note  of  HoUIngsworth."  We  adhere  to- 
that  Tiew.  The  learned  counsel  contends  that 
there  was  abundant  evidence  to  go  to  the 
jury  to  prove  that  J.  B.  Dlckerson  was  acting 
as  agent  of  the  corporation  when  he  Indorsed 
Holllngswortb's  note,  given  in  renewal  of 
notes  payable  to  J.  E.  Dlckerson  ft  Co.,  In  the 
name  of  J.  E.  Dlckerson  ft  Co.  While  it  Is 
true,  as  contended  by  counsel,  that  a  corpora- 
tion may  contract  under  an  assumed  and 
fictitious  name  and  be  bound  on  the  contract, 
we  know  of  no  authority  by  which  the  pres- 
ident or  other  managing  officer  of  a  corpora- 
tion, without  any  authority  whatever,  can 
bind  the  corporation  by  indorsing,  In  his  own 
name,  or  the  name  of  some  firm  of  which  he 
may  be  a  member,  a  note  payable  to  himself, 
for  which  the  corporation  received  no  benefit 
or  consideration.  There  is  no  suggestion  that 
either  J.  E.  Dlckerson  undertook,  or  any 
officer  of  the  bank  understood  or  supposed' 
that  he  was  undertaking,  to  bind  the  corpora- 
tion by  indorsing  the  words  "J.  B.  Dlckerson 
ft  Co."  npon  tbe  back  of  a  note  payable  to 
J.  E.  Dlckerson  ft  Ca  We  find  no  scintilla 
of  evidence  tending  to  establish  any  liability 
against  the  corporation  upon  tbe  Indorsement,, 
which  Is  tbe  cause  of  action.  If  the  corpora- 
tion received  property  from  J.  E.  Dlckerson, 
or  by  J.  B.  Dlckerson  ft  Co..  in  fraud  of  his 
or  their  creditors,  tbe  right  to  follow  the 
property  In  tbe  possession  of  tbe  corporation, 
or  tbe  hands  of  a  porchaBW  wltb  iiotlc%  l» 
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conceded.  The  exertion  cannot  be  aostalaed. 

Tbe  plaintUTs  tenth  exception  is  pointed 
to  the  submission  of  the  fifth  and  ninth  Is- 
raes,  directed  to  tbe  gneatlon  whether  Bob- 
ertson  was  a  purchaser  for  value  without 
notice  of  the  fraud  of  Dldcersim.  The  ex- 
ception IB  based  upon  the  contcntltm  tbat  the 
issues  are  not  raised  by  the  answer.  We 
construed  the  pleadings  as  raising  the  ques- 
tion, and  directed  the  submission  of  the  is- 
sues as  stated.  Possibly  then  is  some  con- 
fusion In  respect  to  the  real  matters  In  con- 
troversy  in  this  case,  growing  out  of  the 
fact  that  tbe  complaint  is  drawn  upon  the 
theory  that  the  llefendant  Robertson,  as  part- 
ner of  Watfelns,  Cottrell  &  Co.,  was  personal- 
ly Indebted  to  the  plaintiff  bank.  The  af- 
fidavit upon  which  the  attachment  was  Issued 
states  that  Robertson,  being  a  nonresident, 
Is  Indebted  and  haa  property  In  this  state. 
The  attachment  Is  levied  upon  the  property 
assigned  to  him  by  the  J.  E.  Dlckerson  Com- 
pany, In  the  hands  of  3.  B.  Rankin,  recelvw, 
and  the  shares  of  stock  In  said  company 
**whlch  belong  to  and  are  the  property  of  the 
said  W.  S.  Robertson."  In  the  first  trial  the 
court  directed  tiie  Jury  to  answer  the  issue 
that  Robertson  was  not  Indebted  to  the  bank, 
and  rendered  judgment  accordingly,  and  this 
was,  upoa  plalntlfTB  appeal,  affirmed  by  this 
court.  185  N.  a  682,  47  B.  B.  618.  There- 
after  all  parties,  and  the  court,  treated  the 
action  as  a  bill  to  follow  the  property,  upon 
the  theory  that  Dlckerson  had  dealt  with  It 
In  fraud  of  his  creditors.  The  pleadings 
should,  upon  the  decision  of  this  court,  have 
beoi  amoided  so  as  to  preset  the  xeal  con- 
troTNvy.  The  parties,  however,  went  to 
Mai  upon  the  pleadings,  and  it  Is  too  late 
now  to  raise  the  question  that  they  do  not 
present  the  questions  upon  the  deci^on  of 
which  their  rights  depend.  If  necessary  to  do 
so,  we  would  not  hesitate  to  direct  appropri- 
ate amendmrats  made  In  this  court 

Exceptions  14  and  17  are  directed  to  tbe 
instruction  that,  if  the  Jury  believed  the  evl- 
doice.  th^  should  find  that  all  of  the  debts 
of  the  corporation  had  been  paid.  It  Is 
c<»iceded  that.  If  his  honor's  ruling  upon  the 
third  Issue  was  correct,  these  exceptions 
cannot  be  sustained.  The  def«idant  Robe- 
son eqtressly  nndo^k  to  say,  and  s^s, 
without  ccmtradlctlon,  that  he  did  pay  all  of 
the  debts  of  the  corporation;  and  no  one, 
other  than  plaintiff,  which,  as  we  have  ea- 
deavored  to  show,  la  not  a  creditor,  la  com- 
plaining. We  do  not  petceitn  how  tbe  platn- 
tlfC  is  In  a  position  to  conq^laln  <tf  the  time 
the  debts  were  paid. 

Exertions  16,  18,  and  19  point  to  the 
charge  of  his  honor  tm  tbe  fifth  and  ninth 
Issoes,  directed  to  the  Inquiry  whether  R<^ 
ertson  was  a  purchaser  for  valne  without 
notion  of  Dldcovon's  fnndulent  pnrpose  In 
HiBiring  the  transfers.  The  plaintiff  intro- 
duced Robntson's  deposition.  He  testified 
that  neither  be  nor  the  firm  of  Oottrell,  Wat- 
kins  *  Oo.  bad  any  otmnecUon  with  or  knowl- 


edge of  the  Holilngsworth  or  Jones. notes  un- 
til after  the  property  was  transferred  to  bim. 
Tbe  evidence  upon  this  question  Is  Hear  and 
positive.  In  answer  to  direct  questlwis  he 
says:  "I  never  dreamed  of  that;  was  as 
mnch  surprised  to  hear  of  them  as  any  taut 
^se.  I  didn't  know  anything  In  tbe  wmid 
about  tbenk  Don't  know  how  many  there 
are,  or  the  amount  ot  tbem ;  never  beard  of 
than  before  suits  were  commenced."  This 
testimony  was  uncontradicted.  It  Is  claimed, 
however,  that  Robertson  had  notice  of  facts 
sufficient  to  put  him  upon  Inquiry.  We  have 
carefully  examined  the  testimony,  and  are 
unable  to  find  that  be  bad  knowledge  of  any 
focts  In  the  slightest  de^rae  Indicating  that 
Dlckerson  owed  any  debtM,  except  to  his  firm. 
There  Is  no  controversy  In  respect  to  tbe 
validity  or  amount  of  this  indebtedness.  A3 
will  be  seen  by  rtfereace  to  the  statonent  of 
facts  In  the  former  appeal  (186  N.  O.  556,  47 
S.  B.  618),  two  of  the  partaws  of  Oottrell, 
Watklna  &  Oo.  died,  and  it  became  necessary 
to  close  up  their  business.  Mr.  Robotaon. 
togeth^  with  the  executors,  wait  to  Ashe- 
vllle  In  May,  and  it  was  at  that  time  that  tbe 
first  arrangement  was  made.  The  Bank  of 
Ashevllle  was  then  In  business,  and  there  Is 
no  suggestion  that  It  was  Insolvoit,  or,  at 
least,  that  It  was  supposed  to  be  so.  Hearing 
that  the  bank  bad  Called  In  S^tranber,  and 
that  Dlt^erson  was  In  trouble,  Babertaou 
again  visited  Ashevllle.  and  at  that  time  the 
final  assignment  was  made  In  paymoit  of  tbe 
debt  He  swears  that  be  did  not  at  that 
time  know  that  Dlck^BOn  was  inddvted  to 
any  one  bnt  himself.  It  was  but  natural 
that  the  failure  of  the  bank,  In  whldi  Olcktf- 
son  was  a  director,  should  have  made  lt*pnid- 
ent  for  Mr.  Robertson  to  visit  Ashevllle ;  but 
it  was  not  in  our  opinion,  any  evldeice  tbat 
he  was  indebted  to  the  bank,  and,  as  we  have 
seen,  he  swears  positively  tbat  be  did  not 
know,  and  had  no  intimation  of,  that  fact 
Without  undertaking  to  discuss  the  evidence 
In  full  iqwn  that  point  we  r^et  to  the 
statement  of  facts  heretofore  made. 

His  honor  clearly  charged  the  Jury  In  re- 
gard to  the  burden  ct  proof  and  tbe  manna 
In  wUdi  tiiey  were  to  conirider  Robertson's 
testimony.  Introduced  by  tbe  plaintiff.  We 
find  no  &nm  In  the  Instruction  given.  Ta 
the  suggestlcnk  tbat  the  transfer  made  to 
Rob^tsmt  in  S^tember  was  an  assignment 
for  the  benefit  of  creditors,  coming  within 
the  provisions  of  Acte  1898,  p.  488,  c  453, 
It  is  snfilclent  to  say  tbat  tbe  real  orasldera- 
tlon  of  the  asdgnment  was  in  payment  of  Uie 
debt  due  Robertson.  The  collateral  agree- 
ment In  regard  to  the  disposition  of  tbe  notes 
which  they  held  and  the  agreement  on  tbe 
part  of  Robertson  to  pay  tbe  outstanding 
debts  of  the  Di<&er8on  Oompany  does  not 
In  our  opinlcm,  bring  it  within  the  opentloo 
of  the  statute^  While  there  were  other  ex- 
ceptions in  the  record,  they  are  not  noticed 
in  the  brief,  and  we  take  them  to  have  been 
abandoned.  Those  which  were  In  tbe  brief 


Digitized  by  Google 


N.  O) 


BANK  09  UOBGAMTON  T.  HAT. 


811 


fall7  pnmatetL  ttit  ntl  mttten  In  contro- 

Upon  ft  ouefnl  oonBlderatlon  of  fbe  tasOn 
record,  we  an  of  tin  oplaiai  that  bla  baior'B 
iOBtmctioiia  were  correct,  and  that  his  jodg- 
ment  !■  is  acoordance  with  tb»  tormer  colnlon 
of  thig  court  There  la  no  error. 

HOKB,  J.  (dbnentliiB).  I  think  the  record 
and  case  on  appeal  show  that  there  was 
evidence  for  the  oonslderatkxi  of  the  Jury 
of  facts  and  drcmnstaiiceB  which  should  hare 
pat  the  dtfendant  Robertson  on  Inquiry,  and 
which  would  have  led  to  knowledge  ot  the 
fraud  established  by  the  verdict  agabist  Dlck- 
erson  and  Dlckwsom  ft  Co.;  and  the  Jury 
should  have  been  allowed  to  determine  ttie 
question  of  the  braia  fides  oC  Bobntson^  pur- 
chase m  that  aspect  of  tiie  testlmcHiy.  In 
my  (^Inkm,  thwefore,  there  was  error  on  the 
part  of  the  trial  jodge  In  (barging  the  Jnry 
that,  if  th^  believed  the  evidence,  they  wonid 
answer  the  Issae  addmsed  to  that  question 
In  favor  of  the  defendant.  As  thm  Is  no 
question  of  law  or  I^al  infermoe  serlonsly 
involved,  however,  I  do  not  consider  It  nec* 
essary  or  desirable  to  discuss  the  case  more 
at  iengUi. 


BANK  07  IfOieOANTON  et  al.  v.  HAT. 

(Supreme  Goart  of  North  Carolina.  Dec,  11, 
1906.) 

FBIROIFAL  JlITD  a QtNT— III QHT8  AS  TO  THIBD 
PSBSOirS—AUTHOBITT  Or  AOBNT— DBATTB  ON 

Pbincipax.. 

Plaintlfl,  a  bank,  cashed  a  draft  drawn 
on  defendant  by  Ikls  agmt,  mi  the  faith  of 
the  parment  of  similar  drafts,  and  a  tetter 
written  by  defendant  to  the  agent,  in  which  he 
said,  "I  liad  entlr^jr  overloolced  yoor  check,  and 
now  bag  to  inctoee  same  to  yoo.  I  think  it 
would  be  well  ter  ymi  to  draw  on  ns  at  stated 
times,  w  write  a  few  days  In  adTancs,  and  r»- 
mlnd  OS  of  it,  in  order  that  you  may  not  be 
emttarrasMd.**  Two  later  letters  of  defendant, 
also  examined  by  the  iHUik  before  cashing  the 
draft,  showed  that  defendant  ctnaplained  of 
the  agmt's  fsllnre  to  secure  business,  while 
his  ezpensB  socount  had  grown  until  it  had 
about  reached  the  limit^  jnstified  by  reaeooabla 
expectation  of  commlBSiona.  One  of  these  let- 
ters, which  stated  that  the  agent's  draft  for 
$20  was  received,  and  woald  be  paid,  and  which 
called  upon  the  agent  to  account  for  hie  agency, 
fumiBhed  the  only  evidenoa  of  the  usual  amount 
of  the  agent's  drafts.  Jnst  one  week  from  the 
date  of  this  letter,  the  ^ent  drew  the  draft 
In  salt  for  MO  for  expenses  not  slready  in- 
curred, but  likely  to  arise  thereafter  in  another 
place.  It  did  not  appear  that  he  bad  made  any 
accoontlnc  of  Us  agency,  that  he  was  instmcted 
to  go  to  toe  place  where  he  said  he  was  going, 
or  that  he  had  notified  defendant  of  his  Inten- 
tion to  do  sOk  or  itf  his  purpose  to  draw  on  him 
for  f60.  Defmdant  was  not  informed  by  the 
face  of  Uie  drafts,  which  he  paid,  that  they 
were  cashed  by  the  pialntlff  bank  tbeir  ai^ear- 
snce  being  tlie  same  sa  if  simply  drawn  and 
forwarded  for  ctrilection.  Beld,  that  the  cor- 
rMpondoiee  contained  enough  to  put  the  plain- 
titf^ OD  its  guard,  and  did  not  confer  authority 
«B  liie  agent  to  have  tbs  draft  in  suit  cashed. 

Appeal  from  Superior  Oour^  BuAe  Oonn- 
trt  Ol  B.  Allen,  JudgSk 


Action  br  the  Bsnk  ct  Iforganton  and  ai^ 
other  against  T.  T.  Hiv<  From  a  judgment 
of  nmunlt  plalntifES  escvted.  snd  appealed 
AlBrmed. 

The  plalntlfF  brought  this  action  to  recova 
|60,  the  amount  of  a  draft  which  was  drawn 
on  March  16,  1006,  by  B.  li.  Blnson  on  the 
defendant,  payable  to  its  order  flve  days  after 
slg^t.  The  defendant  refused  to  accept  and 
pay  the  draft  upon  the  ground  that  Hinson 
had  no  authority  to  draw  It  Die  plaintiff 
alleged  that  he  did  have  authority  to  draw 
the  draft  as  ag«it  of  T.  T.  Hay  &  Bro.  of 
Balel^  N.  a,  of  which  Arm  .the  defendant 
Is  a  memt>er.  To  show  that  such  authority 
existed,  the  plalntlfC  Introduced  in  evidence 
three  letters  written  1^  T.  T.  Hay  ft  Bro.  to 
HlnscRi,  as  follows: 

"Raleigh,  N.  O.  Jan.  24.  tOOS. 
**H.  I*  Hlnson,  Horganton,  M.  Cr— Dear 
Sir :  I  am  jnst  In  receipt  of  your  letto*,  snA 
will  say  ttiat  «»  are  not  at  all  discouraged, 
for  we  know  yon  are  coming  to  the  point 
with  some  good  appUcatlotts  soon.  I  bad  w- 
tiretr  overlooked  your  chedc,  and  now  beg 
to  enclose  same  to  yoiL  I  think  it  will  be 
wen  for  you  to  draw  on  ns  at  stated  times 
or  write  a  few  days  in  advance  and  rmlnd 
ns  of  it  In  order  that  you  may  not  be  em- 
barrassed. I  will  send  yon  supplies  asked 
for  In  your  letter  1^  tomorrow's  mail.  Tours 
very  truly.  DSlffied]      T.  T.        &  Bro." 

"Baleigh,  N.  O,  Feb.  1.  1906. 
"Mr.  H.  L.  Hlnson,  Moi^anton,  N.  C. — 
Dear  Sir:  It  appears  to  us  that  you  have 
been  in  Horganton  loi^  enoui^  to  find  out 
whether  or  not  you  can  do  any  work  there  or 
not,  and  we  therefore  write  to  know  what 
are^  really,  your  proq>ect8.  It  is  no  use,  In 
my  opinion,  for  an  agent  to  stay  In  a-town 
Indefinitely  unless  thwe  is  something  in 
sight,  for  yon  have  been  there  alKmt  three 
weeks  and  we  have  not  had  the  pleasure  ot 
seeing  a  single  application.  Write  me  fully 
by  return  mail  on  this  point,  and  let  me 
know  what  we  may  exi>ect  from  Morgantmi, 
and  if  the  cfaancee  appear  to  be  against  yon 
we  want  yon  to  try  some  other  place,  for  we 
must  count  oa  results  and  not  what  prospects 
may  be  hi  sight  Tours  very  truly,  T.  T. 
Hay  ft  Bro.,  Oenoal  AgentSL" 

*Ttalelfi^,  N.  a,  March  7.  190D. 
**Mr.  H.  L.  Hlnson,  Horgantm,  N.  G. — 
Dear  Sir :  Tour  draft  for  $20  was  received 
this  morning  and  will  be  paid,  but  I  would 
like  very  mudi  for  yon  to  write  what  the 
proq;>ects  an  In  Horganton,  for  unless  you 
do  something  pretty  soon  the  advance  ac- 
count will  be  so  lan^e  that  you  will  be  unable 
to  make  It  up  In  the  way  <tf  commissions; 
We  do  not  mind  qtoidlng  money  for  the 
business  if  we  get  anything  In  return,  but 
it  does  not  appear  to  me  a  good  pnvosltiMi 
for  you  to  spend  several  months  in  one  plaet 
with  no  prospect  of  sufflcioit  business  to 
cover  the  outlay;  therefore  I  am  writing  yon 
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again  this  morning  to  let  me  hear  from  you 
In  r^rd  to  this  matter,  and  to  move  to  an- 
other point  tmless  yon  hare  some  good  bnsl< 
nesg  absolute  In  id^t  Tours  very  traly, 
[Signed]  T.  T.  Hay  &  Bra,  G«nenl  Agoats." 

The  three  letters  mm  the  only  ones  se- 
lected by  Hm  plaintiff  from  all  tlie  letters  in 
the  correspondence  between  Hay  &  Bro.  and 
Hlnson  wMdi  were  produced  the  defends 
ant  iQMn  notice  from  the  plalntUt,  and  wa« 
the  only  letters  seen  the  plaintiff  or  Its 
cashlw  prior  to  the  drawing  of  the  draft 
W.  B.  Walbutt  a  wltneaa  for  the  plaintiff, 
testlfled:  **I  am  cashier  of  the  Bank  of 
Mbrganton,  and  was  on  March  16^  1900.  I 
knew  H.  Hlnson,  who  was  an  insorance 
agoit  rq»resenting  the  Fbosnlx  Life  Inmt- 
ance  Company.  He  was  ben  abont  three 
months.  On  the  leth  of  March,  190S.  I 
cashed  a  draft  for  him,  which  ms  drawn 
on  T.  T.  Hay  &  Bro.  of  Baleigh,  of  which  firm 
the  defendant  was  a  memb».  ^e  draft 
was  tor  $60.  (The  witness  produced  the 
draft  In  snlQ.  I  cashed  this  draft  on  the 
faith  of  a  letter  wrlttoi  by  T.  T.  Hay  & 
Bro.  to  H.  Hinaon,  which  Mr.  Hlnson 
showed  me.  This  letter  was  dated  January 
24,  1906.  Oh  the  faith  of  the  statemeatB 
contained  la  this  letter  I  cashed  this  draft, 
and  T.  T.  Hay  &  Bro.  refused  to  pay  same 
Hlnson,  while  In  Mbrganton,  showed  me 
two  other  letters  from  T.  T.  Hay  &  Bro. 
(letters  of  February  1,  1906,  and  March  7, 
190(0.  I  saw  these  three  letters  from  Messrs. 
T.  T.  Hay  A  Bio.  to  Mr.  Hlnson  before  I 
cashed  his  draft"  Here  plaintiff  prc^osed 
to  show  that  at  tlie  time  mlA  draft  was 
drawn  by  Hlnson  and  cashed  by  the  bank, 
Hlnson  stated  to  witness  that  be  needed 
the  $00  for  his  expenses  as  agent  for  the 
defendant 

Plaintiff  also  pmpowi  to  prove  bf  the 
witness  that,  prior  to  this  time,  he  had 
catdied  several  drafts  drawn  1^  said  Hhison 
tm  T.  T.  Hay  A  Bro.,  and  that  said  drafts 
liad  always  been  paid.  Plaintiff  also  pro- 
posed to  prove  that  the  said  Hlnson  stated 
to  witness  at  the  time  the  900  draft  was 
cashed  that  he  needed  the  money  to  pay 
his  expenses  to  AshevlUe  and  while  at  that 
point  as  agent  Plaintiff  also  proposed  to 
prove  that,  In  graeral  appearance  and  de- 
meanor, Hlnson  appeared  to  be  a  gentleman. 
All  this  evidence  was  objected  to  and  ex- 
cluded by  the  court,  and  the  plaintiff  ex- 
cepted. Continuing,  the  witness  testified : 
"I  had  a  conversation  with  T.  T.  Hay,  one 
of  the  members  of  T.  T.  Hay  &  Bro..  some 
time  in  the  month  of  October,  1905,  abont  this 
matter.  Mr.  Hay  told  me  In  the  conversa- 
tion that  Hlnson  had  been  his  agent,  and  had 
gotten  the  best  of  him.  I  cashed  this  draft 
on  the  faith  of  the  defendant's  letter  to 
Hlnson,  dated  January  24.  1905,  and  because 
similar  prior  drafts  had '  been  paid."  At 
the  close  of  the  evidence,  defendant  moved 
tot  Judgment  aa  of  nonsuit  under  the  statute. 


The  motlMi  was  sustained,  and  judgment  of 
nonsuit  was  mtereA.  The  plaintiff  exeei^eAr 
and  appealed. 

B.  J.  Brvln.  for  anwllaotk  Avery  ft  Ave- 
ry, for  appdlesb 

WALKBR,  J.  (Atter  stating  the  case). 
There  Is  a  gmeral  rnle  tliat  when  one  deala 
wltii  an  agent  it  b^uwves  him  to  ascertain 
correctly  the  scope  and  extent  of  his  au- 
thority to  c<mtract  for  and  in  behalf  of  his 
alleged  principal,  for,  under  any  other  mle^ 
it  la  said  evwy  principal  would  be  at  the 
mercy  of  his  agoit  however  carefully  be 
might  limit  his  authority.  The  power  of  sn 
agmt  is  not  unlimited  unless  In  some  way  It 
either  expressly  or  Impliedly  appears  to  be 
so,  and  the  person  who  proposes  to  ccmtract 
with  him  as  agent  for  his  prindpal  sbould 
first  Inform  himself  where  his  aatliority 
stops,  or  how  far  his  commission  goes,  be- 
fore he  closes  the  bargain  with  him.  Briggt- 
v.  Insurance  Co..  88  N.  O.  141;  Fei^naon 
Manufacturing  Co.,  118  N.  &  946,  24  8-  B. 
710.  The  principal  Is  held  to  be  liable  npMX 
a  contract  duly  made  by  his  agent  with  & 
third  person:  (1)  When  the  agoit  acts  within 
the  scope  of  his  actual  anthwlty.  (2)  When 
the  coatract  although  unauthorized,  has 
been  ratified.  (8)  Wh&x  the  agent  acts  with- 
in the  sc<4>e  of  Us  apparent  anthorltr,  nnles 
the  third  person  has  notice  that  the  agent  la 
exceeding  his  authority,  the  term  "at^rent 
authority"  including  the  pow^  to  do  what- 
ever Is  usually  done  and  necessary  to  be 
done  In  order  to  carry  Into  effect  the  prints- 
pal  power  conferred  t^)on  the  agent  and  to 
transact  the  business,  or  to  execute  the  com- 
mission which  has  been  entrusted  to  him. 
and  the  principal  cannot  restrict  his  own  lia- 
bility for  acts  of  his  agent  which  are  within 
the  scope  of  his  apparoit  authority  by  lUni- 
tatlrais  thereon  of  which  the  person  dealing 
with  hla  agent  has  not  notice,  principal 
may  also.  In  certain  cases,  be  estopped  ti> 
dmy  that  a  person  U  his  agent  and  clothed 
with  competent  authority,  or  that  his  agent 
has  acted  within  the  scope  of  this  anthoritr 
which  the  nature  of  the  particular  transac- 
tion makes  It  necessary  for  him  to  have. 
Tiffany  on  Agency,  180  et  seq. ;  Brlggs  v. 
Insurance  Co.,  supra.  The  authority  to- 
draw,  accept  or  Indorse  bills,  notes,  and 
checks  will  not  readily  be  implied  as  an  Inci- 
dent to  the  express  anthorlty  of  on  agent 
It  must  ordinarily  be  inferred  expressly, 
but  It  may  be  implied  if  the  execution  of  the 
paper  Is  a  necessary  Incldoit  to  the  tmstnesa. 
It  will  not  be  deemed  a  necessary  inddmt 
though,  unless  the  purpose  of  the  agen<7  can- 
not otherwise  be  acccHuplisbed.  When  the 
power  Is  expressly  conferred.  It  must  be 
strictly  pursued ;  and  unless  the  apparent 
exceeds  the  actual  authority  of  the  asent 
paper  executed  by  him  will  not  bind  his 
principal  If  the  agent  matvlally  dep*rt» 
from  the  terms  of  his  authority  in  regard  to- 
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the  amonnt  or  the  time  of  the  paper  or  Its 
•diarartw  la  othw  zeQ>ects.  Where  the 
power  exliti,  It  li*  of  ooarse,  confined  to  the 
botlnoai  of  the  agency,  and  does  not  sa- 
tliorlie  the  making  of  paper  for  the  benefit 
of  the  ag«it  or  the  making  of  accommodation 
paper,  and  any  contract  so  made  will  not 
t>e  binding  upon  the  prlndpal,  imless  It  may 
be  he  has  In  some  way  precluded  himself 
fnMu  pleading  the  want  or  ezoeaa  of  anthor- 
Ity  or  from  otherwise  repudiating  the  act 
of  his  ag«it  Tiffany  va  Agency,  p.  216, 1 4S. 

Whoi  applying  the  general  principles  In 
the  law  of  agency  to  the  case  of  an  agent 
who  draws  a  check  or  draft  on  his  princi- 
pal In  order  to  ascertain  what  Is  the  liability 
of  the  prlndjMl,  which  is  the  qnestlon  herein 
presented,  we  may  derive  some  aid  from  what 
this  court  has  said  (with  q>ec[al  reference 
to  the  promise  and  correepondlng  legal  dnty 
of  the  principal  to  accept  and  honor  the  pa- 
par)  In,  adopting  the  general  rule,  as  laid 
down  by  Chief  Jnstlce  Marshall,  for  the 
«onrt  In  Ooolidge  t.  Payson.  2  Wheat  (U. 
S.)  66,  4  L.  Bd.  185,  in  regard  to  liability  on 
comnwRdal  paper.  When  speakli^  of  the 
dlsttncthm  attempted  to  be  drawn  by  some 
of  ttie  conrts  betweoi  a  promise  to  accept 
made  before  and  one  made  attee  the  bill  Is 
drawn,  the  court  B&j%:  "The  court  can  per- 
ceive no  substantial  reason  for  this  dis- 
tinction. Th%  preralllng  indacement  for  eon* 
sideling  a  promise  to  accQ)t,  as  an  accept- 
ance, Is  tHat  credit  is  thereby  glren  to  the 
bin.  Now,  ttUs  credit  is  given  as  oitlrely 
by  a  lettw  wrltteu  before  the  date  of  the 
bill  as  one  wrlttm  afterwarda"  The 
goieral  role  Is  thai  declared  In  tiuse  words : 
"UlKm  a  revlev  of  tte  c«aes  whUA  are  re- 
ported, the  court  is  of  oplnlm,  that  a  letter 
written  within  a  reasonable  time  before  or 
after  ttie  date  of  a  bill  of  exchange  describ- 
ing It  in  tonis  not  to  be  mistaken,  and  prom- 
Mug  to  aoeqtt  St  Is,  If  shown  to  On  person 
who  afterwards  takss  ttw  bill  cox  tbe  credit 
of  flie  letter,  a  Ttrtual  acceptance,  Mndlng 
tbe  person  nha  makes  the  ^mnlse:*'  Nlm- 
<Ndca  r.  Woody,  97  N.  a  2  a  B.  249,  2  Am. 
St.  Bep.  26&  Dedslons  of  oonrts  of  high 
avttiortty  are  citsd  In  Oat  case  to  sostabi  the 
role.  It  bad  been  fOrmerty  decided  other- 
wise in  England  by  the  Court  of  Bzcheqner 
In  tt»  leading  case  of  Bank  of  Zrehind  t. 
Archer,  11  H.  ft  W.  888,  and  also  by  some  of 
the  courts  of  this  country,  and  they  held 
tbat  a  ^mlse  made  In  writing  to  aoc^  and 
pay  a  draft,  yet  to  be  drawn,  for  a  specified 
amount^  and  communicated  to  one  who,  up- 
on the  faith  of  the  promise,  becomes  tbe 
payee  of  H;  when  drawn  for  value,  is  not  an 
acceptance  In  law,  so  that  an  action  iqxm  the 
draft  can  be  maintained  by  the  holder  for 
Tains.  But  the  role  here,  as  we  have  shown, 
has  been  settled  tbe  other  way,  and  tbe 
original  Bnglieh  rule  seems  to  have  been 
the  same  way  (Pillans  v.  Tan  Mlcrt^  3  Burr. 
1663;  Ptorsoa  v.  Dunlcqi^  Cowp;  67L;  Mason 
v.  Hunt,  Doug.  284.  287;  Byles  on  Bills  [16tb 


Bd.]  260),  though  it  was  somewhat  modified 
later  by  confining  tbe  liability  of  the  drawee, 
who  had  given  tbe  authority  to  draw,  to  the 
person  who  was  intended  to  take  the  bill  on 
the  credit  of  tbe  promise  to  accept  (Miln  v. 
Prest,  4  Campb.  898);  resulting  finally  in  tbe 
doctrine  as  stated  In  Bank  v.  Archw,  supra, 
and  Johnson  r.  Oolllns,  1  Bast;  98.  8ee^  also, 
Eaton  T.  Gilbert  on  Oom.  Paper,  f|  147  and 
14& 

In  applying  this  principle,  it  has  been 
said  that,  first,  the  promise  to  accept  and 
pay  should  be  made  within  a  reasonable  time 
before  the  bill  is  drawn,  for  otherwise  the 
drawer  will  be  presumed  to  have  declined  to 
act  on  tbe  authority  granted  blm  to  draw, 
and  the  drawee  will  not  be  construed  to 
have  Intended  an  Indefinite  liability;  and, 
second,  the  promise  must  so  describe  tlie  bill 
that  there  can  be  no  doubt  of  Its  applicatl<« 
to  It  1  Daniel,  Neg.  Instr.  (5th  Dd.)  |  S60. 
Mr.  Daniel  says,  also,  that  high  authorities 
go  further,  and  declare  that  tbe  promise  must 
puts  its  finger,  so  to  speak,  upon  the  specific 
bill ;  and  that  otherwise,  If  tbe  promise  be 
broken,  the  promisor  may  be  sued  by  tbe 
drawer  for  breach  of  the  promise  to  aoospt ; 
but  be  cannot  be  sued  by  any  one  as  sect- 
or. It  to  further  said  that  while  it  should 
clearly  appear  that  the  bill  corresponds  to 
the  promise  (and  is  therefore  protected  by  the 
authority).  It  is  not  perceived  that  ttiere 
should  be  required  any  nicety  of  description, 
or  exact  correspondence  between  the  two,  ei- 
ther as  to  nmnl>er,  amount,  date,  or  other- 
wise. *vrhe  burden  of  proof  la  upon  the  hold- 
er to  establish  that  by  comparing  the  face  of 
tbe  bUl  with  tlks  promise,  or  the  bill  in  con- 
nection  with  tbe  transaction  in  which  it  Is 
drawn  with  the  i^mnls^  tiiat  it  comes  falr^ 
and  reasonably  within  its  terma  Tbls  dms; 
there  can  be  no  reason  why  tbe  promisor  may 
not  be  sued  as  an  aco«ptor,  as  wdl  as  for 
breach  of  promise  to  accept  In  either  case 
the  correspondence  of  the  bill  with  tbe  prom- 
ise must  be  proved,  and  a  cause  of  action 
existing  there  does  not  seem  to  be  any  suf- 
ficient reason  for  determining  that  the  char- 
acter of  the  proof  must  shape  Its  form,  and 
also  determine  whether  it  shall  be  brou^ 
by  the  holder  of  tlie  bill,  who  has  takMi  It 
on  the  ftiltb  of  the  promise,  or  by  tbe  draw- 
er, whose  Just  expectations  have  been  disap- 
pointed. The  doctrine  that  the  drawer  may 
sue  for  brea^  of  promise  to  accept  whoi 
tibe  bill  to  not  accnratAly  described  in  the 
promise,  but  that  such  promise  does  not  op- 
erate as  an  acceptance,  has  been  well  said  to 
rest  on  a  distinction  wltboot  a  dilferoice.**  1 
Daniel,  Neg.  Instr.  (Btb  BO.)  I  S61.  This  to, 
be  says,  the  doctrine  as  formulated  In  ttie  dfr> 
delons  of  several  of  the  states.  New  York 
among  them,  wboi  citing  and  commenting 
upon  Ooolidge  v.  Payson,  2  Wfasat  (U.  8.)  66, 
4  L.  Bd.  185;  Id.,  H  061  uid  M2>  vrbere 
the  cases  are  collected  and  examined.  Bank 
V.  McFarian,  5  Hill  (N.  T.)  432,  and  Id.,  3 
Denio  (N.  T.)  6S8;  Bank  v.  Bnrleigb,  74  Hun. 
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400,  26  N.  T.  Snpp.  68T;  Parker  t.  Greele, 
2  Wraid.  (N.  Y.)  646;  Oreele  t.  Parker,  6 
Wend.  (N.  Y.)  414;  Bank  t.  BIj,  17  Wend. 
(N.  Y.)  S0&  This  Tlew.  be  fnrtber  says,  Is 
admirably  stated  In  Nelson  t.  Bank,  48  IlL 
89.  96  Am.  Dec.  610,  in  which  Is  cited  as 
an  antliority  In  point  the  case  of  Blssell  t. 
Lewla,  4  Mich.  460.  See,  also,  Lonsdale  r. 
Bank,  18  Ohio,  126;  Russell  t.  Wiggln,  2 
Storr,  213,  Fed.  Gas.  No.  12,166;  Cassel  t. 
DowB,  1  Blatchf.  886,  Fed.  Gas.  No.  2,602; 
Storer  t.  Logan,  9  Mass.  65;  Brlnkman  t. 
Hnnter.  78  Mo.  172.  89  Am.  R^.  492. 

Let  ns  now  consider  the  proposition  In- 
Tolred  In  this  case  In  the  light  of  the  fore- 
going principles.  We  do  not  think  It  can 
make  any  material  difference  whether  we 
test  It  by  the  law  of  agency,  or  by  that  of  ne- 
gotiable InstrumentB — the  result  most  be  the 
same  tn  either  case.  Nor  is  it  necessary  to 
adopt  as  law  In  this  state  the  view  expressed 
by  Mr.  Daniel  in  regard  to  CooUdge  t.  Pay- 
son,  in  so  far  as  It  may  be  at  Tariance  with 
tlie  principle  as  stated  In  that  case^  or  may 
seem  to  go  beyond  It  Even  In  that  view  we 
must  reach  the  same  conclusion. 

The  plaintiff's  cashier  testified  that  while 
he  had  seen  the  letters  of  February  1,  1006. 
and  March  7,  1906,  "he  cashed  the  draft  on 
the  faith  of  the  defendant's  letter  to  Hln- 
Bon,  dated  January  24,  1006,  and  because 
similar  prior  drafts  had  beoa  paid."  He  was 
not  therefore  misled  to  the  prejudice  of  the 
bank  by  anything  that  is  said  in  the  two  let^ 
ten  of  February  and  March.  Tb^  may, 
though,  be  still  consffl^red  on  tiie  questltm  of 
the  authority  of  Hlnson  to  draw  the  draft 
There  Is  one  thing  that  appears  prominently 
in  th<ffie  two  letters,  namely,  the  fact  that 
Hay  &  Go.  were  not  pleased  wltb  the  prospect 
of  their  agency  at  Mo^anton,  and  were  com- 
plaining of  the  agents  failure  to  secure  any 
business,  while  the  expense  account  had 
grown  until  it  had  about  reached  the  limit 
justified  by  any  reasonable  expectation  of 
commissions  to  offset  It  or  to  cover  the  out- 
lay. They  also  furnish  the  only  evidence 
we  have  of  the  usual  amount  of  the  agent's 
drafts  on  his  principal,  to  wit  $20.  After  all 
tills,  Hinson,  Just  one  we^  from  the  date  of 
the  last  lettar.  draws  the  draft  In  suit  for 
three  times  the  amount  of  bis  last  draft  and 
for  expenses,  not  already  Incurred,  but  those 
likely  to  arise  th««after  In  another  place. 
The  case  shows  that  all  of  the  lettors  in  the 
correspondence  were  delivered  to  plaintiff 
In  response  to  his  notice  to  produce  than,  and 
he  selected  only  the  three  which  were  put  In 
evidence.  The  letter  of  March  7,  1906,  calta 
upon  Hlnson  to  give  an  account  of  his  agmcy, 
but  it  does  not  appear  that  he  did  so,  nor 
la  It  shown  that  he  ever  was  Instructed  to  go 
to  Asbevllle,  or  notified  Hay  &  BnK  of  Ills  In- 
tention to  do  80,  or  of  bis  purpose  to  draw 
on  them  for  $60.  It  la  true  the  cashi^  tes- 
tified that  similar  drafts  Iiad  before  been 
paid.  When,  to  whom,  and  for  what  amonnt? 
If  to  this  bank,  and  tor  as  mncb  as  |60,  w 


anything  approximating  that  a  mo  ant,  why 
■were  they  not  produced?  They  may  have 
been  similar  In  other  respects,  withost  being 
at  all  idoitlcal  in  amount  Let  It  be  aaatnn- 
ed,  for  the  sake  of  argumait^  that  the  pay- 
ment of  prior  drafts  was  evidence  of  the 
agent's  authority  to  draw  this  one,  which 
may  l>e  questioned  (Marrlner  v.  Lumber  Co, 
113  N.  a  52,  IS  8.  B.  94).  nnless  the  facts  es- 
tablished such  a  course  of  dealing  betweoi 
the  parties  theretbfore  as  would  lend  a  rea- 
sonably prudent  man  to  believe  tliat  the 
agent  possessed  the  reqnislte  antbotlty  or, 
in  other  words,  aa  would  give  liim  the  ap- 
parent authority,  or  estop  the  alleged  princi- 
pal from  drying  that  he  had  fall  antborf^. 
Hay  V.  Ben.  Association  (at  tbla  term)  86 
8.  E.  623;  McCraw  v.  Insurance  Qo^,  78  N.  C 
149;  Story  <m  Agency.  ||  96  and  280i.  Hay  ft 
Bro.  could  not  tiave  known  from  the  face  of 
the  drafts  thus  paid  by  them,  that  tbey  tuid 
been  cashed  by  the  plaintiff  bank,  as  that 
fact  would  not  be  Indicated  on  the  draft  If 
they  had  been  forwarded  through  tbe  bank 
at  Morganton  to  a  bank  at  Raleigh,  merely 
for  collection,  they  would  present  the  same 
appearance  when  received  by  Hay  &  Bro. 
as  If  they  had  been  cashed  by  tbe  frialntlff 
t>ank.  The  principal  might  be  willing  to  give 
his  ag^t  authority  to  draw  for  tala  expen- 
ses, provided  he  forwarded  tbe  drafts  tor 
collection,  when  he  would  not  risk  andi  an 
authority  with  tbe  a«ent  If  his  drafts  woe  to 
be  cashed  by  a  bank.  In  the  latter  case,  the 
principal  might  be  cut  off  from  dtfenses 
against  Ids  agent  whldi  in  the  former  he 
would  have.  Without  specifying  the  i>ertlc- 
ular  advantages  the  principal  vranld  have 
when  the  dealings  are  confined  strictly  be- 
tween himself  and  his  agent  without  tbe 
Intwentlon  of  a  tliird  party,  we  may  say 
gmeraily  that  the  doctrine  of  apparent  an- 
thcHity  or  of  estc^pel  would  not  rater  Into 
such  a  bnsInesB  relation  to  tbe  prejudice  of 
the  principal  where  no  actual  authority  ex- 
isted. The  principal  could  also  take  advan- 
tage of  the  state  of  bis  account  betwem  bhn- 
self  and  his  agoit  or  of  the  ageuf  a  mlaeon- 
duct  and  there  are  other  conceivable  de- 
fenses he  might  li^ve  against  the  agent  which 
would  not  avail  him  as  against  an  innocent 
third  party.  We  have  referred  to  this  vieir 
of  the  cahe  for  the  purpose  of  remarking 
that  the  correspondence  brtween  Hay  ft  Bnx 
and  their  agent  Hlnson,  seems  to  oonfv  an 
authority,  not  to  have  drafts  on  them  cashed 
at  a  bank,  but  to  draw  tot  bin  expenses  and 
forward  the  drafts  for  collectltm.  nie  let- 
ter of  January  24th  clearly  shows  this  to 
tiave  been  wtiat  was  meant  Tbe  only  oIh 
ject  in  having  him  draw  at  stated  interrals 
WHS  to  remind  Hay  ft  Bro.  that  the  install- 
ment for  expenses  waa  due,  for  In  that  let- 
ter they  tell  him  to  draw  or  to  write  a  few 
days  In  advance  so  that  tbey  would  be  re- 
minded to  send  the  check.  The  letters  show 
that  tbe  allied  authority  to  draw  was  noth- 
ing more  than  private  InstmctkMiB  by  Hay 
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A  Bed.  to  tlieir  agent  as  to  how  he  abonld 
oondQCt  this  part  of  the  bnslneaa. 

Tt»  power  to  hind  the  prladpal  1^  the 
maklns  or  todorsliig  of  negotiable  paper  Is  an 
Important  one^  not  lightly  to  be  inferred. 
It  Bhonld  be  conferred  directly,  nnleas  by 
necessary  bnptlcatloa  the  duties  of  the  agent 
cannot  be  performed  without  the  exercise  of 
the  power,  or  whwe,  as  otherwise  expressed, 
the  power  Is  practically  Indlqwnsable  to  ac- 
complish tiie  obtJeet  of  the  agency,  and  the 
person  dealing  with  the  agent  must,  mbdect 
to  the  prlndples  hereti^Dce  stated,  see  to  It 
that  his  authority  Is  adequate^  Mechem  oa 
Agency  (1888)  11  880-803.  We  cannot  read 
the  correspondoMw  to  be  found  In  this  case 
without  being  convinced  that  there  wai 
ctaongh  npon  Its  fsce  to  pot  the  plaintiff  bank 
Qpon  Its  guard,  and  to  canse  an  inquiry  to  be 
made  Into  the  agentfs  authority  briwe  cash- 
ing his  draft  Farther,  we  think  that  the 
Instructions  wen  Intoided  to  be  private  and 
oonflduitlal,  and  not  as  the  basis  of  credit 
to  be  extended  to  the  agent,  nor  &b  an  au- 
thority to  him  to  obtain  cash  from  a  baidc  np- 
an  drafts  to  be  drawn  by  him,  nor  by  fair  and 
reasonable  ImpllcatUm  did  tfa^  authorize 
Hlnsim  to  make  the  draft  In  qnestlML  By 
comparing  the  correepondence  with  the  draft, 
the  lattw  appears  At  least  to  be  a  little  out 
of  the  CBTdlnary  and  should  have  excited  sns- 
plelon  as  to  the  agent^s  assumption  of  au- 
ttwrlty  to  draw. 

It  foUowB  from  all  we  have  said  that  the 
plalntUTs  right  to  recover  can  be  maintained, 
neither  npon  any  well<settled  principle  to  the 
law  of  agency,  nw  yet  npon  aiqr  In  the  law 
of  negotiable  Instmments,  either  before  or 
stoce  the  adt^tlon  of  our  statnti^  Bevisal  of 
IflOB,  c.  54.  There  was  certainly  no  harm 
done  the  plaintiff  when  the  court  excluded 
the  pnvosed  evidence  as  to  what  the  agent 
stated  at  the  time  he  drew  the  draft  and  re- 
ceived the  numey  thereon,  namely,  that  he 
needed  the  m<mey  to  pay  Ids  coqwnses  at 
AshevlUe  while  there  as  agent  His  honor 
took  the  correct  view  ot  the  case,  and  itrop> 
erly  directed  a  nonsuit  upon  the  evidence. 

Mottror. 


STANFOBD  v.  A.  F.  HBSSIGE  GBOOISBY 

CO. 

{Supreme  Court  of  North  Carolina.    Dec.  18, 
1906.) 

1.  BfALxcioiTs  PBosBcunon— Abusi  or  Pso< 

cxss— Dutkbeucs  Bstwebii. 

To  maintain  an  action  for  malidous  prose- 
cution, plaintiff  must  show  that  a  proceeding 
has  been  iostitnted  agalDst  tiim  without  probable 
cause,  at^  from  malice,  and  that  damares  have 
been  anitalned,  and  that  the  proceeding  has  been 
terminated  by  bis  discharge  or  acquittal ;  while, 
to  sostain  an  action  for  malicious  abuse  of  pro- 
cess, there  must  be  shown  an  ulterior  purpose, 
and  an  act  done  in  tlie  use  of  a  process  not 
proper  in  the  regular  pTosecntlon  of  tlie  caae^ 

[Bd.  Note^For  cases  in  point,  see  Cent.  Dig. 
vol  88,  Malicious  Prosecution,  H  21.  72,  80J 


2.  Malicious  Pbosecutioit— Acnosr— Plud- 

IMO— Pboof— ISSUBS. 

In  a  suit  for  mallcloas  prosecution  and 
malicious  abon  of  process,  the  allegations  and 
evidence  showed  tliat  plaintilTB  grievance  arose 
from  Us  criminal  prosecution  for  embezzlement, 
in  which  he  was  arrested  and  bound  over  to  the 
court,  without  showing  that  defendant  attempted 
to  do  any  act  in  the  criminal  prosecution  con- 
trary to  the  regular  prosecution  of  tlie  case, 
ffeio,  that  the  submission  to  the  Jnry  of  the 
issue  whether  defendant  caused  plaintiff  to  be 
arrested  and  prosecuted  for  the  unlawful  par- 
pose  of  fordog  him  to  pay  a  debt,  and  not  for 
the  purpose  of  vindicating  the  law,  was  im- 
proper. 

8.  Sauk— E}vioEiicB— AnHissiBizjTT. 

Where,  in  an  action  for  malicious  prosecu- 
tkm  based  on  the  prosecution  of  plaintiff  for 
embeislemeot  of  goods  sold  and  delivered  to  him, 
the  issue  was  whether  there  had  been  an  ab- 
solute sale  or  whether  the  goods  had  been  placed 
with  him  on  consignment,  evidence  of  what  the 
agent  making  tlie  sale  steted  to  the  manager  of 
defendant  as  to  the  nature  of  the  trade,  was 
admissible  not  only  to  corroborate  the  testimony 
of  the  agent,  but  as  substontive  testimony,  the 
question  being  whether  defendant,  in  commen- 
i^ng  the  criminal  prosecution,  had  probable  cause 
tor  wo  doing,  and  whether  he  acted  in  good  faith. 

[Bd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  S3,  MaUcious  Prosecution,  H  125,  12&] 

4.  EJviDBRCB— Res  Oesta— Dbox.abateoii  or 

AOENT— ADUISSIBILITT. 

Declarations  of  the  manager  ot  defendant 
to  a  justice  of  the  peace  at  the  time  of  the  Is- 
suance of  a  warrant  for  the  arrest  of  plaintiff 
for  a  criminai  offense,  are  admissible,  in  an  ac- 
tion for  malicious  prosecution,  as  a  part  of  the 
res  gests. 

5.  &UUOIOU8    PlOSSODTIOIl     —  PBOSABU 

In  an  action  for  malicloua  prosecution, 
based  on  the  arrest  of  plaintiff  for  crime,  pro<^ 
that  a  conuBltting  magistrate  bound  plaintiff 
over  and  that  the  grand  jury  found  a  true  bill 
against  him,  malus  out  a  prima  tan^  case  ot 
probable  cause. 

6.  Same— MAI.IOK. 

The  malice  essential  to  snstain  an  action 
for  malicious  prosecution,  does  not  mean  per* 
sonai  ill  will,  but  a  wrongful  aec,  knowingly 
and  intentionally  done,  without  jnat  canse,  con- 
stitutes malice. 

[Ed.  Mote. — For  cases  In  point,  see  Gent  Dig. 
vol.  33,  Malicious  Prosecution.  |  60.] 

T.  Saice  —  Dauaou  —  Blemehts  —  ATTon- 
RET's  Fees. 

In  an  action  for  mallclons  prosecution,  the 
jury  may  allow  for  a  reasonable  attorney's  fee 
paid  by  plaintiff  In  the  case  in  which  he  was 
prosecuted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di*. 
vol.  83.  Malicious  Prosecution,  |  160.] 

8.  Saice— Punitive  Dauaqes. 

In  an  action  for  malicious  prosecutlMi, 
punitive  damages  are  not  recoverable  in  the 
absence  of  actual  malice,  and  the  jury  should 
be  charged  that  if  they  find  the  issue  in  favor 
of  plaintiff,  tliey  should  award  him  compensa* 
tory  damages,  unless  tliey  furthw  find  that  the 
wrongful  act  was  done  from  actoal  malice^  in 
which  case  punitive  damages  may  be  awarded. 

rS3d.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  33,  Malicious  Prosecution,  H  167.] 

Appeal  from  Superior  Court,  TfaMrM^s^^n*- 
County;  Peebles.  Judga 

Action  by  W.  A.  Stenford  against  the  A.  F. 
Messlck  Grocery  Company.  From  a  Jndg* 
ment  for  plaintiff,  defendant  appeals.  Be> 
versed,  and  new  trial  ordered. 
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CItII  action  tor  malldons  prosecution  and 
also  malldotis  abase  of  process.  There  was 
evidence  tending  to  show  that  In  Noremher, 

1900,  the  plaintiff  became  indebted  to  the  de- 
fendnnt  In  about  $97.29  for  groceries  sold 
and  delivered  to  the  plaintiff,  and  that  such 
amount  vas  still  due  and  owing;  that  the 
transaction  was  conducted  by  R.  B.  Steele, 
who  was  at  that  time  salesman  for  defend- 
ant company,  and  In  the  matter  acted  as  Its 
agent;  that,  plaintiff  having  failed  to  pay, 
the  defendant  caused  the  arrest  and  trial 
of  the  plaintiff  on  a  charge  of  embezzlement ; 
that  on  the  preliminary  trial  before  a  Justice 
of  the  peace,  In  February,  1901,  the  plain- 
tiff was  bound  over  to  court,  three  magis- 
trates sitting  at  the  hearing ;  and  at  the  fol- 
lowing term  of  the  superior  court  of  Forsyth 
county  a  true  bill  was  found  by  the  grand 
jury  against  the  plaintiff.   At  the  May  term, 

1901,  the  plaintiff  was  acquitted  in  a  trial  of 
the  cause  before  a  petit  jury,  and  the  plain- 
tiff then  commenced  the  present  action  for 
malicious  prosecution  and  malicious  abuse  <tf 
process.  The  plaintiff  claimed,  and  offered 
evidence  tending  to  show,  that  there  was  an 
absolute  sale  of  the  goods,  and  that  the  ar^ 
rest  was  wrongful,  malicious,  without  prob- 
able cause,  etc.,  and  because  It  appeared  to  be 
the  only  available  method  of  forcing  the  col- 
lection of  the  claim  from  the  plaintiff,  whom 
the  defendant  knew  to  be  insolvent  and 
otherwise  protected  by  the  homestead  exemp- 
tion laws  of  the  state.  There  was  evidence 
of  the  defendant  tending  to  show  that  the 
goods  were  placed  with  the  plaintiff  on  con- 
signment, and  the  plaintiff  was  guilty  of  em- 
bezzlement in  willfully  failing  to  setUe  the 
claim  or  account  for  the  proceeds  of  the  sale 
of  goods.  The  following  issues  were  submit- 
ted and  r^onded  to  by  the  jnry:  "(1)  Did 
the  defendant  cause  the  arrest  and  prosecu- 
tion of  the  plaintiff,  as  allied?  Tes.  (2) 
If  80,  was  the  arrest  without  probable  cause7 
Tee.  (8)  If  so,  was  the  arrest  malicious? 
Tes.  (4)  Did  the  defendant  by  its  agent 
cause  the  plaintiff  to  be  arrested  and  prose- 
cuted for  the  unlawful  purpose  of  fordid  him 
to  pay  the  debt  due  defendant  by  plaintiff, 
and  not  for  the  purpose  of  vindicating  the 
law  against  embezzlement?  Yes.  (6)  What 
amount.  If  any.  Is  the  plaintiff  entitied  to  re- 
cover of  the  defendant?  $2,000."  There  was 
judgment  for  the  plalntUf,  and  the  defendant 
excepted  azid  appealed. 

Manly  &  Hendren  and  L.  M.  Swtnk,  for 
appellant  Lindsay  Patterson  and  0.  O. 
McMldiael,  f w  awellee. 

HOKB,  J.  (after  stating  tiie  case),  in 
this  suit  the  plaintiff  seeks  to  recover  on  two 
causes  of  action,  to  wit,  malicious  prosecu- 
tion and  malicious  abuse  of  process.  The 
former  exists  when  legal  process,  dvll  or 
criminal,  is  used  out  of  malice,  and  without 
probable  cause,  but  only  its  r^lar  execu- 
tion la  contemplated.    There  la  mallciou» 


abuse  of  process  where  a  party,  under  pro- 
cess l^ally  and  properly  issued,  employs  It 
wrongfully  and  unlawfully,  and  not  for  tlie 
purpose  it  is  intended  by  law  to  effect 
Wurmser  t.  Stone,  1  Kan.  App.  131,  40  Pac 
993,  dted  In  1  Oooley  on  Torts  (3d  Bd.)  SSO; 
Emery  v.  Olnnan,  24  111.  App.  65 ;  Lauzoo  v. 
Gharronx;  18  R.  I.  407,  28  Atl.  9T&  For  re- 
covery on  malicious  prosecution,  as  stated 
in  Railroad  v.  Hardware  Co.  (at  tiie  present 
term)  65  S.  B.  422,  there  must  be  shown  tiiat 
an  action  or  proceeding  has  been  instituted 
without  probable  cause,  from  malice,  and  that 
damage  has  been  sustained,  and  that  the 
proceeding  has  been  terminated  by  tlie  dis- 
charge or  acquittal  of  the  accused.  Cooley  on 
Torts,  8S0;  Jaggard  on  Torts,  849.  In  ac- 
tions for  malldons  abuse  of  process,  there 
must  be  shown  (1)  an  ulterior  purpose,  and 
(2)  some  act  done  in  the  use  of  the  process 
not  proper  In  the  r^lar  prosecution  of  tbe 
case.  A  willful  perv«vion  of  the  process 
of  the  court  to  effect  some  collateral  end, 
and  one  not  within  tbe  scope  of  the  action 
when  regularly  and  properly  pursued.  Cooley 
on  Torts,  S64,  856.  In  this  last  action  It  is 
not  necessary  to  show  a  want  of  probable 
cause,  nor  that  the  proceeding  has  terminated. 

On  the  trial  below  the  defendant  In  apt 
time  excited  to  the  submission  of  the  fourth 
Issue  which  was  addressed  to  the  second 
cause  of  action,  as  stated  In  the  complaint — 
that  for  abuse  of  legal  process.  If  It  be  con- 
ceded that  this  issue  may  arise  on  the  plead- 
ings, there  is  no  testimony  to  support  It  aa  a 
separate  and  distinct  cause  of  action.  In 
any  event  Its  submission  is  not  required,  for 
a  full  and  complete  determination  of  the 
rights  of  tlie  parties  litigant  can  be  betta- 
had  wltiiout  It  Both  tbe  auctions  and 
the  evidence  show  tiiat  tiie  plalntlfTs  entire 
grievance  arises.  If  at  all,  from  the  criminal 
prosecution  for  embezzl^ent,  in  which  the 
plaintiff  was  arrested  and  bound  or&e  to 
court  It  Is  nowhere  alleged,  certainly,  then 
is  no  erldence  to  show,  that  the  defendant 
did  or  attonpted  to  do  any  act  In  this  crimi- 
nal proceeding,  which  was  contrary  to  the  or- 
dCTly  and  regular  prosecution  of  the  case. 
While  the  complaint  endeavors  to  set  up  two 
causes  of  action,  as  a  matter  of  fact  tbe  testi- 
mony only  discloses  one — ^that  for  malldons 
prosecution — and  the  all^tions  purporting 
to  be  a  second  cause  of  action  amount  to  noth- 
ing more  than  the  assertion  of  a  bad  mo- 
tive prompting  the  first  If,  under  the  prin- 
ciples governing  such  actions,  the  defendant 
was  justified  In  Instituting  the  criminal  pros- 
ecution, the  plaintiff  has  no  cause  of  action, 
^ther  first  or  second.  If  he  was  not,  ttten  the 
plaintiff  can  recover  his  entire  damages  on 
the  first  second,  third,  and  fifth  Issues,  and 
the  motive  suggested  in  the  fourth  issue  can 
be  received  when  property  established,  and 
relevant  on  the  issue  as  to  malice  or  on  tiie 
question  of  damages.  As  said  in  Plummer  v. 
Oheen,  10  y.  C.  66,  14  Am.  Dec  672 :  '^f  a 
man  prosecute  another  for  real  guilt;  bowevo' 
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nwUetcnu  hli  moUm  may  h«  li  ant  li- 
able In  an  aetton  for  malldoiu  protecutton, 
nor  la  ha  lUtHa  If  Iw  proMcntna  blm  for  ap- 
parent gnllt  arlilnc  from  drcnmttaocM  wbScb 
be  blnuelf  bellena." 

Hie  dMendant  1^  «EceptloBi  duly  notaa 
fnrttaw  objectkma  to  tbe  mlbif  ot  tbe  oonrt 
on  the  atatementa  made  by  B.  B.  Steele,  fba 
accnt  wbo  acted  the  ule,  to  A.  F.  Henldc, 
manager  of  d^endant  company,  aa  to  tbe 
natnre  of  tbe  trade  mder  ivbtdi  tiie  foods 
mn  paned  to  the  plaintiff.  Thece  atote- 
ments  by  Steele  to  He«l&,  when  be  returned 
from  the  plalntUTs  place  of  bndnen,  and  Just 
after  effecttaig  the  deal,  mn  admitted 
tlie  court  aa  eorroboratlTe  of  Steele,  bat  re- 
jected aa  anbatanttve  teitlnumy.  We  think 
tiie  ruling  was  wraneone,  and  tiiat  tbe  erl- 
dende  was  competent  for  both  porpoaea. 
This  la  not  a  goestlon  simply  of  what  wwe 
the  terms  of  tbe  trade,  but  whether  ttie  de- 
fendant in  taUng  ont  Oie  prooecotlon,  had 
probable  cause  tct  so  doing,  and  whethw  be 
acted  In  good  faith.  What  the  salesman  told 
Messldk  of  tbe  trade  Is  pertinent  to  that  In- 
qnliy,  and  shonid  be  heard  by  the  Jory,  and 
fflTen  sndi  weight  aa  tb^  may  think  It  de- 
■erreo.  Bwaln  Stafford,  36  N.  a  802.  If 
It  be  suggested  tiut  Steele  was  the  defend- 
ant's agent  and  ttiat  knowledge  of  the  agent 
will  be  taxipnted  to  tbe  prindpal,  the  reply  Is 
that  snch  knowledge  will  be  so  imputed 
when  tbe  qnestlon  la  as  to  the  fixing  reqmnsl- 
blUty  for  a  transaction  done  In  toe  scope  and 
conrae  of  the  agency.  Flsbblato  t.  Fidelity 
Co..  140  M.  a  S89.  S3  &  B.  851  But  the 
principle  does  not  apply  here,  irtiere  tiie  quea- 
tton  la  not  aa  to  tbe  tonna  of  tbe  trade,  but 
aa  to  the  reqwn^blllty  for  Instituting  a  crim- 
inal prosecution,  dependent  in  part  on  what 
tbe  defendant  understood  the  trade  to  be, 
from  Informatkm  reaeonably  reUed  on  by 
him.  Fnrttaennore,  there  la  an  ezoq^tkm  to 
this  rule  of  Imputed  knowledge  when  It  would 
be  against  tiie  Intweat  of  ttie  agent  to  make 
tbe  dladosure.  If  Steele  sold  the  grocerlee 
to  tbe  plalntlfl  ontrfi^t  when  his  Instruc- 
tl<»M  were  to  sell  only  (n  consignment  be 
would  not  likely  make  known  sncb  a  viola- 
tion of  Instructions,  and  the  caae  would  seem 
to  fiUl  under  this  recognized  exception  to  the 
principle  of  imputed  knowledge.  Tiffany  on 
Agency.  262.  288;  Allen  t.  Ballroad,  160  Mass. 
aoO,  22  N.  B.  017,  6  li.  B.  A.  Tie,  16  Am.  St 
Rep.  186. 

Again,  the  statement  of  the  manager,  made 
to  the  Justice  of  the  peace  at  the  time  tbe 
warrant  was  procured,  was  excluded  as  sub- 
stantive testimony,  and  this  Is  contrary  to 
onr  dedaiona  Tbe  actionable  wrong  diaj^^ 
agalnat  the  d^endant  waa  in  taking  out  the 
warrant  and  causing  the  plalntlfTa  arreat. 
This  was  the  act  complained  of,  and  the  dec- 
larations of  the  manage  In  taking  out  the 
warrant  explainlDg  and  characterizing  the 
act  are  admlsslUe  as  part  of  tbe  res  gestie. 
JTohnson  T.  Gbambers,  82  N.  a  287 ;  Morell 

Dudley.  ISO  N.  a  B8k  SI  &  B.  THp  whan 
65S.&-63 


Mr.  Justice  Brown,  dtftTertng  tbe  opinion, 
aald:  "Declarattona  m  acta  accompanyliig 
any  act  or  transactlcn  In  controrexqr  and 
tendlnc  to  eq>laln  or  llluttrato  It  ara 
oslTCd  In  eridmce  aa  part  of  the  no  geatm.** 

Th»  dtfndant  Mso  objecta  to  a  portKm 
of  tha  judge's  ch&rge  as  fidlows :  "The  fact 
Oat  a  maglatnto  Unda  a  man  over  to  court 
and  a  grand  jury  finds  a  true  bin  against  blm, 
la  MdlnarUy  evidence  of  probable  cause  fiur 
the  jury  to  conaldsr,  b«t  that  rule  does  not 
apply  to  a  case  of  this  sort"  It  Is  certainly 
tlie  general  rule,  applicable  to  caaea  of  this 
character,  that  when  a  committing  magis- 
trate baa  bound  the  party  over  or  a  grand 
jury  has  fbund  a  true  bill  against  Urn,  bu<A 
action  prima  fade  makes  ont  a  ease  ot 
probable  cause,  and  tbe  jury  should  be  direct' 
ed  to  consider  tbe  evidence  as  affected  Xfj 
this  irrinclple.  Jotanabm  v.  Martin,  7  O. 
248;  Bosdck  V.  Butberford,  11 N.  a  88 ;  Bell 
T.  Pearcy,  88  N.  O.  288;  10  Am.  A  Eng.  Bnc. 
668,  664.  We  see  no  reason  why  the  principle 
does  not  apply  here.  His  bmor,  In  respmse 
to  a  prayer  1^  tbe  dtfOndant  himself  In- 
structed the  jury  further:  "The  fact  that  the 
justice  bound  Stanford  over  to  court  and  the 
grand  jury  found  a  true  bill  against  htm, 
establishes,  fOr  tbe  purpoee  ut  this  action, 
prima  fade  Uiat  then  was  probaUe  cause 
tor  the  actkm  of  tiie  Messlck  Grocery  Co.  In 
swearing  out  the  warrant  and  before  the 
jury  can  answw  the  second  Issue,  *Tes.'  tbe 
plaintiff  Stanfnrd  must  overcome  this  prima 
fade  cas^  and  satisfy  tbe  jury  by  the  great- 
er  weight  of  evtdnce  that  the  defendsnt 
swore  out  the  warrant  without  probable 
cause."  This  states  tbe  doctrine  correctly, 
but  la  In  direct  confllet  with  the  pwthm  of 
the  charge  excepted  to  which  Is  oroneoua. 
Tbe  objectloB  thoefon  must  be  sustained. 

The  defendant  further  excepte  to  tb» 
charge  of  tbm  court  «i  tbe  Uilrd  Issue— that 
addressed  to  the  question  of  malice-^  fol- 
lows :  "If  the  evldoice  satlsflee  you  by  tbe 
greater  weight  thereof  that  they  sold  the 
goods  straight  ont  to  Stanford,  and  that  th^ 
went  thcT^  and  bad  him  arrested  for  the  pur^ 
pose  of  collecting  that  debt  then  the  court 
cha^ea  you  that  it  is  your  duty  to  answer 
tbe  tblrd  Issue.  'Yes,*  because  that  would  be 
a  wrongful  act  done  Intentionally,  and  with- 
out just  cause  or  SKCusfc'*  Malice,  within  the 
meaning  of  this  lasue,  does  not  necessarily 
mean  personal  111  will,  and  the  court  waa 
therefore  correct  In  its  intimation  that  a 
wrongful  act,  knowingly  and  Intentionally 
done  without  just  cause  or  excuse,  will  con- 
stitote  malice ;  but  whether  such  sn  act  was 
committed  when  the  defendant  caused  the 
plalntUTs  arrest,  under  the  circumstances 
presoited  by  this  evidence,  Is  fOr  the  jury  to 
determine  and  not  for  the  court  Johnstm  v. 
Ghambors,  supra;  McGowan  v.  McCkman, 
122  N.  a  146.  20  8.  B.  07. 

On  the  question  of  damages  the  conrt.prop- 
erly  told  the  jury  they  could  allow  for  a 
reasonable  atfeinney*B  te^  paid  I9  the  plain- 
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tiff  In  the  case  In  which  tite  prosecatloii  was 
had.    1  Sedgwick,  |  And  It  Is  ftlm 

CMrect  doctrine,  ae  stated  In  the  charge, 
tha^  on  a  Terdict  for  the  plaintiff  In  mall- 
cUnis  prosecution,  panltlre  or  exemplary 
damagM  may  be  awarded  by  the  jmy.  Kelly 
T.  TraeU<m  Go.,  182  N.  O.  868,  43  S.  B.  92S. 
This  right  to  pimltlTe  damagea  doea  not  at- 
tach, faowerer,  aa  a  condoslon  of  law  be- 
cause the  jnry  have  foimd  the  iasne  <d  malice 
in  such  action  agaliwt  a  defendant  Tlie 
right  nudet  certain  drcnnutancea  to  reooTer 
damages  of  this  character  Is  well  estaMlshed 
with  ns;  tntt,  aa  said  in  ^bnes  t.  Railroad, 
94  N.  O.  818,  such  damages  ate  not  to  be  al- 
lowed '^nnleas  there  Is  an  dement  of  trand, 
malice,  groaa  n^rligrace.  insult,  or  otiber 
cause  ot  aggravatlim  in  the  act  which  causes 
tlie  Injury."  And,  again,  fn  tlie  omcnrring 
opinion  in  Ammons  t.  Railroad,  140  N.  O. 
90a  Sa  8.  B.  731,  It  is  said:  "Sndi  damages 
are  not  allowed,  as  a  matter  ot  oonrse,  but 
only  when  there  are  sane  features  of  ag- 
gravatkm,  as  when  the  wrong  is  done  will- 
fully, or  under  drcnmstanoes  of  ot^resslon, 
«r  in  a  manner  which  erlnces  a  reckless  and 
wanton  disregard  of  the  plaintiff^  rigtats." 
Attention  is  also  called  to  this  cooenrrlng 
opinion  as  to  what  mi^  be  properiy  tndudgifl 
In  oompensatwy  damages. 

The  term  "malice*'  here^  In  reCwence  to  the 
question  at  damages,  nnlifee  Its  meaning  in 
the  issue  fixing  reaponslhillty,  means  actual 
malice  in  the  sense  of  personal  HI  will,  and 
the  jury  should  be  instructed  that  If  they  find 
the  Issue,  fixing  responsiUlity  in  favor  of  the 
Idalntlfl,  ttuey  shall  award  him  oonvensatory 
damages,  and  If  they  further  find  Uiat  the 
wrongful  act  waa  done  from  actual  malice 
in  the  seme  ot  perscmal  01  ^11  imd«  drcum- 
atances  of  Insult,  rudeness,  or  (q^resskHi,  or 
in  a  manner  whidh  showed  a  reckless  and 
wantim  disregard  of  the  plaintiff's  ritfits, 
they  may,  in  addlUcm  to  eompenaatoiy,  award 
punltiT^  **p"*«g^:  Holmes  t.  Railroad,  su- 
pra; Ammons  t.  Railroad,  siuva,  ooncnrring 
opinion;  Bowden  t.  BaUes,  lOa  N.  a  612, 8  & 
B.  842;  Kelly  v.  Traction  Oo.,  supra;  1  Joyce 
oa  Damages,  {  442,  citing  numerous  authori- 
ties; 19  Am.  ft  Bbg.  Bnc.  70^  In  some  of  the 
earlier  cases  thwe  Is  decided  intimation  that 
in  actloQS  which  more  especially  Impute  mal- 
ice, in  case  of  recorery  by  plaintiff,  such  as 
slandCT  or  malldons  prosecution,  the  right  to 
punitive  damages  arises  necessarily  from  a 
verdict  for  plaintiff;  but  In  those  cases  the  dr^ 
cnmstanoe^  as  a  rule,  did  not  call  fbr  any  care- 
ful examlnatim  of  tiie  question,  and  the  eonrt 
was  not  therefwe  advertmt  to  the  difference 
In  the  significance  of  tiie  term  "malice**  when 
used  hi  reaj^ect  to  damages,  and  whoi  it  is 
used  in  reevaet  to  the  issue  fixing  respoori- 
blUly.  In  this  last;  tt  need  not  necessarily 
he  pmonal  lU  will,  but,  as  Intimated  by  his 
honw  in  the  charge,  it  may  be  said  to  oxM 
where  there  has  beat  a  wrongful  act,  know- 
ingly and  Intentionally  done  plaintiff  without 
Just  cause  or  excuse,  and  it  may  t>e  Inferred 


In  actions  ot  this  diaracter  flrom  tin  ■haency 
of  probable  cause. 

For  the  errors  pointed  out  the  defendant  la 
entitled  to  a  new  trial,  and  It  Is  so  ordeared. 

New  trial. 


QBBBN  V.  GBBBM. 

(Supreme  Court  of  Nwtb  Oatolina.  Dee.  Ifl^ 

1906.) 

1.  DivowsD— ArnfORT— OaoB-GoKFuaJKm. 

Where,  In  divorce,  the  Judgment  of  aepam- 
tiaa  f6nnd  that  defendant  was  the  owner  of 
certain  lands  and  ordered  him  to  coavey  a  one- 
fonrtii  interest  therein  In  tnut  tor  plaliitiff  or 
to  pa;  a  certain  sum  Into  the  clerk's  office  tot 
plaintiff,  and  defendant  made  such  oonToyance, 
but  he  had  previously  conveyed  the  land  to  his 
■on,  the  conveyance  did  not  amonnt  to  a  com- 
pliance with  uie  order;  a  contention  thai  the 
court  necesearilr  found  that  a  deed  to  the  son 
was  fraudulent  being  untenable. 
Z  Appeal— 43uB8XQirBnt  Appxals— Law  or 
THS  CAsa. 

Where  an  cwder  holding  defendant  in  diToroe 
In  contempt  for  falling  to  comply  with  an  <Hiler 
ooncerDinc  alimony  was  affirmed  Dy  the  Bopreme 
Court,  defendant  could  not  on  a  subsequent  ap- 
peal aaain  raise  the  guestion  as  to  whether 
the  evidence  had  Jnstined  a  finding  tliat  he 
was  in  contempt. 

[Bd.  Note.— For  cases  in  point,  aee  Oant.  Dift. 
vol.  S,  Appeal  and  Brror,  {  4368.] 

Appeal  from  Snperi(n>  Ooor^  Jmc^aua  Oonn- 
ty;  HcNelU,  Judge. 

Suit  by  Maggie  y.  Oreen  against  John  A. 
Qroesk  for  divorca  Proceedings  against  de- 
fendant for  contempt  in  failing  to  CMnply 
with  the  order  for  alimony.  Appeal  by  de- 
fendant frcHU  an  order  affirming  an  order  ad- 
Judging  defendant  in  oontonpt  Affirmed. 

This  Is  an  attadiment  tar  contempt  for 
falling  to  comply  with  an  ordor  of  the  court 
for  aUnumy.  Tbo  fane  plaintiff  obtained 
a  Judgment  of  divorce  fkom  bed  and  board 
against  the  defendant  at  Hay  term.  iM4t,  ot 
the  superior  court,  wb&x  Judge  Jones,  fn  the 
Judgment  ot  separation,  after  flndtaic  the 
necessary  tacti^  (ndered  that  the  defendant 
convey  a  on»-fMirttt  Interest  In  a  certain 
tract  of  land  to  V.  F.  Brown,  In  trust  for 
the  use  and  beoeflt  of  the  plaintiff  and  her 
child,  or  pay  Into  tiie  clerk's  office  ¥260  tot 
tibe  iama  pnxpos^  tiia  land  to  he  leaned  1^ 
the  trustee  and  the  rmto  applied  to  the  anp- 
port  and  maintenance  of  the  plaintiff  and 
her  diild,  or  tiiat  It.  be  stAd  and  the  |ho- 
ceeds  ai^lled  In  like  manner.  TSto  d^end- 
ant  executed  a  quitclaim  deed  to  the  trustee 
for  tiw  land.  It  was  afterwards  discovered 
that  be  had  conveyed  the  land  to  hla  aon 
In  October,  190a  The  tmstee  demanded 
posBOsslmi  of  the  defendant  and  hla  aon,  who 
refused  to  let  him  Into  possession;  tha  de- 
fendant at  flie  time  denying  that  ha  omed 
any  Interest  in  the  land,  and  Ua  son  assert- 
big  sole  ownership  in  tdmsalfi  At  iCutft 
term,  1905,  Judge  Shaw  Issued  a  rule  re- 
quiring the  defendant  to  show  cause  why  he 
should  not  be  attached  for  contempt  tor  fall- 
ing to  comply  with  tiie  ord«  of  Judge  Jonaa. 
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The  hearing  <^  tbUi  rale  was  contlmud  for 
tile  defendant  to  answer,  but  Iw  has  nerer 
answered  tte  mla  Judge  Shaw  found  as  a 
fact  that  the  defmdant  bad  not  In  any  way 
compiled  with  the  said  order,  altboagb  be 
was  folly  able  to  do  so,  and  eq»eclaUy  that 
be  conld  pay  the  |2B0,  and  that  he  bad  will- 
fully and  contemptnonsly  failed  to  do  so. 
He  tbereiq^on  adjudged  the  defendant  in  ctm- 
tempt  of  the  court  for  refusing  to  obey  Its 
order,  and  farther  adjudged  that  he  be  im- 
prisoned In  tiie  coonty  Jail  until  be  had  com- 
plied with  the  same.  The  defendant  appea^ 
ed,  and  at  spring  term,  1906,  of  Ibis  court 
flu  Older  of  Judge  Shaw  was  affirmed  per 
eoriam.  140  N.  0. 6C1,  S2  B.  B.  1089.  At  Hay 
term,  1906,  the  mattw  came  on  to  be  heard 
btton  Judge  UcNeUl  upon  the  ctrtlflcate  of 
Uils  eoort  and  the  motion  of  the  defendants 
to  bave  satisfaction  of  Judge  Jones'  order 
entmd  of  record.  Judge  McNeill,  upon  a 
review  of  the  orders  and  facts  In  the  caae^ 
held  that  the  defoidant  had  not  compiled 
wttb  the  order  of  Judge  Jonea,  and  denied 
his  motlMi.  He  thraeapon  affirmed  the  or- 
dw  of  Judge  Shaw  and  directed  that  It  be 
executed.  It  appeared  that  the  defendant 
had  compiled  with  the  order  of  Judge  Jones 
la  all  respects,  excqrt  as  to  that  part  of  it 
rdatlng  to  the  execution  of  the  deed  or  the 
Pigment  of  the  money  In  lieu  thereof.  The 
defmdant  sncvted  to  Judge  McNelU's  «der 
and  appealed. 

W.  T.  Orawford  and  F.  S.  Alley,  for  ap- 
pellant Walter  B.  Hoore  and  SlKptaerd  * 
Sh^herd,  for  appellee. 

WALKBB,  J.  (after  stating  the  esse).  The 
only  contention  made  in  this  court  by  the 
defendant's  eonnsel  was  ttiat  he  fidly  com- 
Xriled  wtth  taw  order  «f  Judge  Jones  vim 
h«  ezeeoted  the  deed  to  the  trustM  therein 
appcdnted.  In  SDi^ort  oi  this  position,  It 
was  aisusd  that  Judge  Jaws  necessarily 
found  as  a  fact  ttat  the  deed  from  the  de- 
fendant to  bis  son  was  fraudulent  and  Toid, 
because  he  recdted  In  bis  order  tiiat  it  appeal^ 
ed  the  defttodant  owned  a  one  half  Interest 
In  the  land.  We  do  not  think  that  any  soch 
Inference  can  reasonably  be  deduced  from 
^t  Tedtal,  when  it  Is  oonsldend  with  the 
context  of  the  order,  as  it  should  bo.  It  Is 
dear  that  the  redtnl  was  based  upon  Hie 
fact  that  on  Mareh  1^  188(V  a  deed  for  the 
<Hie  half  Interest  liad  been  made  Ijy  Jolm  N. 
Hunter  to  the  defendant  (the  oOer  half  bar- 
ing been  conveyed  to  his  son  by  the  same 
dee^,  and  the  admlsslaB  of  Hie  parties  that 
Hie  defendant  was.  at  Uie  time  the  order 
was  made;  the  owner  of  the  one  half  Interest 
acanlred  by  the  deed.  Bat,  crridently.  Judge 
Jones  dSd  not  know  of  the  sobsequoit  deed 
of  tiie  fatBer  to  the  em,  or  ha  would  not  bare 
made  such  a  recital,  as  the  defendant's  rep- 
resentation that  be  owned  an  Interest  in  the 
land  was  not  trua  It  would  appear  tint 
the  defendant  was  concealing  the  existence 
of  ttds  desd  from  tbs  court  and  from  bis 


wife,  and  attempting  to  commit  a  fraud  in 
doing  so.  He  knew  that  be  had  made  the 
deed  to  Us  stm,  and  he  must  have  known 
that  the  court  and  his  wife  were  Ignorant  of 
the  fact.  The  redtale  in  the  order  of  Judge 
Jones  all  tend  concluslTcly  to  show  it  Bat, 
however  this  may  be,  whether  he  waa  gall^ 
of  an  intentional  or  frandulesit  concealment 
or  not,  we  do  not  think  he  has  complied  wttH 
the  order.  He  was  required  to  convey  a 
one-fourth  Interest  to  the  trustee^  whereas  it 
turned  oat  that,  iriun  be  made  the  deed,  he 
bad  no  sndi  Interest  to  conv^.  He  bad,  be- 
fore that  time,  conveyed  all  of  his  Interest 
to  bis  son.  Perhaps  this  was  bis  reason  for 
making  the  deed  In  the  form  of  a  quitclaim. 
The  law  and  the  court  Intended  not  mer^y  a 
colorable,  but  a  real  and  substantial  compli- 
ance with  the  order.  We  would  okk^  at 
this  plalntiflTs  calamity  and  torn  ber  away 
empty-banded,  when  she  is  entitied  to  re- 
lief, should  we  bold  that  there  bad  been  any 
guinlne  attempt  by  the  defendant  to  comply 
with  the  order.  We  have  found  no  evidence 
in  this  record  of  any  fraud  committed  Iqr 
the  defendant  when  he  conveyed  to  his  son, 
and,  besides,  if  his  deed  was  fraudulent  and 
void  as  to  the  plSlntUf,  the  court  did  not  In- 
tend that,  under  its  order,  she  was  sot  to 
receive  the  nee  and  benefit  ot  the  land,  but 
Instead  get  a  lawsuit  Beeidea^  aboald  the 
defendant  be  permitted  to  plead  his  own 
fraud.  In  order  to  delay  and  vex  the  plaintiff, 
whose  claim  for  alimony  is  at  least  meri^- 
ousT  Hie  purpose  was  that  a  good  title  to 
the  one-fourth  interest  aboald  be  conveyed 
to  the  trustee,  for  bow  could  he  well  lease 
the  land  or  seU  it  without  such  a  title?  The 
court  asBomed  that  the  defendant  had  a  val- 
id titlOk  for  otbowiee  it  would  slmi^  have 
ivdercd  payment  of  the  nunaj.  Mo  ottur 
ecmcluslon  can  be  legltimatdy  drawn  from 
the  facts. 

But  Judge  Shaw  bad  adjudged  the  defend- 
ant In  contempt  and  ordered  him  to  stand 
committed  until  be  bad  compiled  with  the 
order.  His  rabng  was  affirmed  by  tl^  court 
on  appeaL  It  has  not  been  modified  by 
Judge  but.  on  the  contrary,  af- 

firmed In  every  particnlar,  and  tiie  said 
der  was  directed  by  him  to  be  executed.  The 
defendant  cannot,  by  a  seemd  appeid,  review 
tiie  former  decree  of  this  court  Pretifeider 
V.  Inenrance  Oo.,  12B  N.  0.  16A,  81  &  n. 
4TD,  44  L.  B.  A.  42A  Judge  McNeill  found 
as  a  ftet  tiiat  tiie  defendant  had  denied  that 
he  bwl  any  tttie  to  the  land  or  any  intnest 
tiiereln,  when  the  trustee  demanded  poeses- 
shm  of  him  and  his  son.  How,  in  the  face  of 
this  finding,  can  he  now  ask  to  have  It  en- 
tered of  record  ttiat  be  bad  compiled  with 
the  order  of  the  court?  As  be  was  not  able 
to  make  the  requisite  titie^  he  should  have 
paid  the  money  into  court  according  to  tte 
terms  of  the  coders  of  Judge  Shaw  and  Judge 
McNeill.  This  Is  what  fliey  deariy  meant 
should  be  done,  unless  be  bad  otherwise  com- 
^led  with  tbe  ordw  by  securing  a  good  ttU* 
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to  tbe  one-fourth  Interest  and  conveying  that 
Interest  to  the  trnstee.  Not  harlns  done  so, 
and  not  proposing  to  do  so,  he  was  manifest- 
ly, if  not  flagrantly,  disobeying  tbe  order, 
and  was  therefore  acting  in  contempt  of  tbe 
anthorlty  of  the  court,  for  ^Ich  condnct 
he  was  properly  adjudged  to  be  committed. 
Pain  T.  Pain,  80  N.  a  82S.  We  And  no 
ror  In  the  rnllng  of  the  oonrt 
No  tmstt 


STATE  T.  GANTWEDLb 

fflnpreme  Gonrt  of  North  OaroUna.   Oct.  28, 

1906.) 

1.  Just— BlmcFTions— SxATnTES— BkpkUm 

Under  Rerltal  1906,  |  S45S,  providing  that 
so  act  ot  a  private  nature,  "unlest  In  conflict 
with  provisions  of  this  Bevisal,"  shall  he  con- 
stmed  to  be  repealed  by  the  Rerlaal,  an  exemp- 
tion from  jury  dn^  claimed  bv  defendant  under 
Private  Acts  1868-89,  p.  72,  c.  CO,  granting 
permanent  exemptions  to  members  of  a  fire  en- 
gine company  of  Wilmington,  was  repealed  a» 
directly  in  conflict  wlthRevisal  1906,  I  1957, 
directing  the  connty  conmilsslonera  to  place  the 
names  of  all  taxpafen  of  good  character  on  the 
list  for  Joey  dnty. 

SL  OOKRlTUTIOnAL  LAW  —  iHFAIBlCniT  OT 

Obuqatzon  of  Oontbaot. 

Under  Const,  art.  8,  |  1,  providing  that  all 
general  and  special  acts  paaaed  pursuant  to 
sach  section  wolch  relates  to  creation  of  coi^ 
potations  "may  be  altered  from  time  to  time 
or  repealed,"  Private  Acts  1868-^,  p.  72,  c. 
56,  granting  exemptions  from  Jury  duty  to  the 
members  of  the  \nimingtMi  Fire  Engine  Com- 
pany, was  not  a  contract  between  the  fln  com- 
pany and  the  state  which  tits  I«glslatnre  could 
not  revoke. 

8.  Samb— Tksiid  BiGBm— BzBUPnoRB  nou 

Just  Dutt. 

Etemptlon  fnun  jury  doty  Is  not  a  vested 
right,  but  a  mere  privilege  or  gratuity  which 
may  subsequently  he  revoked. 

Walker,  dissenting. 

Appeal  from  Superior  Court,  New  Hanover 
Connty;  W.  B.  Allen,  Jndge. 

Robert  C.  Cantwell  was  summoned  as  a 
juror,  and,  having  aivsaied  and  refused 
to  serve,  wag  fined  $10,  and  appeals.  Af> 
firmed. 

Davis  ft  Davis  and  E.  B.  MarUn,  for  ap- 
pellant The  Attorney  Ooieral  and  Walter 
Qark,  Jr.,  for  ttie  Stata 

CLARK,  0.  J.  The  dtfendant,  r^ularly 
drawn  and  summoned  as  a  Sanx  for  that 
term  of  court,  declined  to  serve,  and  was 
fined  $10,  and  aiq[>ealed. 

He  claimed  to  be  exempt  under  chapter 
BS,  p.  72,  Prlv.  Lawa  1868-49^  ratified  March 
8,  1869,  which  Incorporated  the  Wilmington 
Steam  Fire  Engine  Company,  «nd  contalmi 
the  provialon  that  its  "members  shall,  dur- 
ing membership  bo  exempt  from  all  Jury  and 
militia  duly,  and  In  case  of  fwtlve  service  in 
■aid  company  for  five  auccesslve  yeara,  said 
exemption  shall  continue  during  the  life  of 
the  member  rendering  such  active  service." 
Tbe  defoidant  served  actively  five  successive 
years.  13ie  ntmpttoui  ondw  tUa  and  oOmt 


private  acts  (passed  usnaDy,  as  Is  commmi 
knowledge,  i^on  the  motl<m  of  Hw  members 
from  the  county  In  whl<A  eadi  localltr  Uea, 
and  without  scrutiny  or  <qipoaltloiO  becuao 
so  numerous  as  to  Impair  often  the  si^iply 
of  good  jurors.  The  Ooieral  Assembly  thne- 
upon  passed  Bevlsal  1906,  |  1957,  wbldi  <a- 
rects  the  county  commissioners  to  sdeet  the 
names  ot  ''all  such  persons  as  have  paid  an 
the  taxes  assessed  against  tliem  for  tlie  ir«- 
ceding  year,  and  are  of  good  moral  character 
and  of  sufficient  Intelligence.  A  list  of  tlie 
names  thus  selected  shall  be  made  out  by 
the  <deA  ot  the  board  of  commissioners  and 
ghall  constitute  the  jury  list,  and  shall  be 
preserved  as  such."  To  this  swe^lng  danss 
Revlsal  1906.  |  1980,  adds  tbe  exemptions  to 
be  allowed,  which  are  much  fewer  than  tbose 
formerly  allowed  evoi  In  the  general  law, 
and  contains  this  Item:  "No  active  member 
of  a  fire  company  shall  be  required  to  serve 
as  a  jaror."  Wilmington  In  1897  adopted  a 
paid  firo  dopartment  and  tiie  defendant^ 
company  ceased  Ita  active  service.  The 
county  commissioners  havii^  found  that  tbe 
defendant  was  liable  to  jury  duty  mid^ 
Bevlsal  1906,  f  1957,  and  not  exempt  under 
Bevlsal  1906,  |  1960,  placed  his  name  od  the 
jury  list  Bevlsal  1906, 1  1957.  Is  broad,  and 
eucdnctly  prescribes  what  citizens  shall  be 
liable  to  jury  duty,  subject  (»ly  to  the  ex- 
emptions set  out  In  Revlsal  1906. 1  1980.  This 
Is  a  matter  solely  within  l^Islatlve  ctmtnd, 
subject  to  dumge  In  the  judgment  of  any 
succeeding  Legislature.  If  the  provision  In 
the  aforesaid  act  of  March  8,  1869.  under 
which  the  defendant  claims  exemption  from 
rendering  jury  serrice  to  his  stete.  Is  public 
to  tto  natare,  It  Is  clearly  repealed  by  Be- 
vlsal 1906,  I  6468.  "All  public  and  gokcral 
atetntes  not  contatoed  In  this  Rerlaal  are 
benbj  repealed,  with  the  exemptl<ma  and 
limitations  bwelnafter  mentioned.**  how- 
ever. It  Is  a  private  act,  It  is  not  leas  re- 
pealed by  Bevlsal  lOOS.  {  6458.  "No  act  of 
a  private  nature,  unless  In  confiict  with  ttw 
provisions  of  this  Bevlsal  *  *  *  ahall  be 
construed  to  be  r^»ealed  by  any  section  of 
this  BevlsaL**  The  exemption  claimed  by  d^ 
fendant  under  diaptra*  56,  p.  72,  Prlr,  Ads 
1868-^,  Is  directly  In  conflict  with  Bevtssl 
1800,  I  1957,  which  directs  the  comOy  com- 
missioners to  place  the  names  oi  all  tsx- 
payers  of  good  moral  character,  etc:,  tta  ths 
list  for  joiy  duty,  the  exemptions  bolag 
steted  In  section  1960,  which  does  not  ex* 
empt  the  def^idant  It  will  be  mrtsd  tiut 
this  r^allng  <dau8e  is  radically  dlVerent 
from  section  8873  of  the  Code,  which  ^o- 
vldes:  "No  act  <rf  a  private  or  local  na- 
ture •  •  •  ifaall  be  ccmstmed  to  be  re> 
pealed  by  any  section  of  this  Code."  Ths 
General  Assembly  had  seem  the  Inconveni- 
ences of  ttils  sectlOD,  and  the  radical  change 
of  langoage  In  Bevlsal  1906,  |  5458,  shows  a 
clear  intentltm  to  repeal  all  private  acta  to- 
consistent  Witt  the  iHTovtslMis  of  the  Be- 
TlaaL  iJmgBBgs  could  not  be  deavst^ 


Digitized  by  Google 


BTATfl  T.  CANTWBLL 


821 


The  dateidant  contends,  howerer,  that  the 
act  ot  1868  was  a  contrut  bctveen  tbe  flr* 
company  and  tbe  state,  and  U  protected 
the  prlndita  laid  down  In  the  Dartmonth 
OoU^  Oua  Whatever  majr  be  said  ot  tbe 
correetnesi  or  Incorrectness  of  that  deeMen 
(and  Tory  moeh  has  beoi  said),  the  Incon- 
veniences prored  so  great  that  this  state, 
like  most.  If  not  all*  others,  has  since  in* 
•«ted  In  Its  Oonstttatkm  tbe  tollowlnt  pro- 
Tlsion  (article  8t  1 1) :  **0(»poratlons  may  be 
formed  aider  general  laws,  hot  shtll  not 
be  created  by  vedal  act  exoept  for  xnnnic- 
Ipal  purposes  and  In  cases  where,  In  tbe 
Judgment  of  tiie  Zj^lslator^  the  ol^ect  of 
the  corporations  can  not  be  attained  under 
genera]  laws;  All  genwal  laws  and  aifeOal 
acta^  passed  pnrsnant  to  this  sectlm,  may 
be  altered  fiwm  time  to  time  or  rvealed.*' 
The  Oonstltatlon  was  adopted  April  18,  1868, 
and.  If  tlw  exemption  in  the  charter  of  the 
Wilmington  Fire  Oompany,  ratified  March 
8,  1889,  was  a  contract,  there  was  written 
Into  that  contract;  as  a  part  of  it,  that  the 
liCClalatnre  bad  a  right  to  amend  or  repeal, 
from  time  to  time,  any  and  all  rights  tberehy 
conferred.  But  In  tmth,  IndepaadeDt  of  that 
constltnttona]  provision,  exemptions  from 
military  and  jniy  and  other  piAllc  dntles 
were  never  at  any  time  contracts  by  which 
one  Legltlatnre  could  Irrevocably  sell,  or 
give  away,  tbB  ti^t  of  ttw  state  to  command 
the  service  of  its  dtisens  for  public  and 
govemmoital  dnttes.  Such  ezemptiooB  were 
adjudged  to  be  mere  privileges,  revocable  by 
sabeeqaent  Leglilatnreo,  and  were  eo  held 
In  all  the  states  (eze^  In  one  case)  In  whldi 
the  emtention  was  raised,  even  prior  to  the 
IncMptnatlfm  into  their  reapectlTe  Oonstttu- 
tlona  of  the  provlslMt  above  quoted  from  the 
North  Oanrilna  Oonstltotkm. 

"It  has  been  generally  held  that  the  right 
of  exemption  from  jury  service  Is  not  a  vert- 
ed right,  but  a  mere  gratuity  which  may  be 
withdrawn  at  tiie  pleasure  of  the  Leglala- 
tnzeL"  17  A.  ft  n.  Bncyc.  (2d  Bd.)  1177. 
Judge  Oooley.  Gona.  Llm.  (7th  IDd.)  829,  646, 
says:  "Hie  dtlsen  haa  no  vested  ri^t 
In  etatotory  privileges  and  exnnptionB. 
Among  these  may  be  mentUmed  exemp- 
tions from  tlie  performance  of  public 
duties  upon  Juries,  or  In  tbe  mDltia  and 
the  llke^  exemptions  ot  peranu  and  property 
frmm  aesoMment  tor  Ow  purpose  of  taxa- 
tion, •  •  •  exemptfams  from  highway 
labor  and  the  like.  All  these  rest  upon  rea- 
sons of  public  policy,  and  the  laws  are  changed 
as  the  varying  drcumstonces  se«n  to  require 
•  *  *  the  privily  of  axanptltm  might 
be  recalled,  without  violation  of  any  con- 
stitutional princ^le.  The  fact  that  a  party 
had  passed  the  legal  age  under  an  existing 
law,  and  performed  the  service  demanded 
"by  It  oould  not  protect  him  against  further 
calls,  when  public  policy  or  public  necessity 
was  thought  to  require  It**  "Exemption  from 
service  on  Juries  Is  always  subject  to  legis- 
lative repeal  even  as  to  persona  who  by  the 


pertormance  of  speclfled  swlces  have  earned 
an  exemption  under  its  provisions.**  Duit- 
lap  V.  State,  76  Ala.  400.  That  case  was 
exactly  "on  all  foonT  with  this;  tlie  exemp- 
tion from  Jury  duty  being  claimed  by  virtue 
of  BBrvioes  in  a  lire  oonqMmy  for  five  years 
as  preaerlbed  in  Its  diarter.  Gloptcm,  C  J., 
in  a  very  able  i^lnlmi,  quotes  with  approval 
from  Bragg  v.  VeaplB,  78  111.  828:  "It  la 
Impossible  ft>r  the  state  to  protect  life,  libera 
ty,  and  pnverty  without  the  aid  of  Juries. 
The  ^rstem  Is  a  vital  part  of  tbe  machinery 
of  govemmoit  It  la  the  mdoubted  duty  ot 
the  laglBlatlve  dqwrtmoit  to  provide  for  the 
selection  of  Jurors  In  such  way  as  shall 
beat  mOMBrve  tho  pnUle  wedfare.  Ot  this, 
of  comae.  It  mm*  neeeasarlly  be  tbe  Jodg^ 
and  may  provide  that,  for  the  time  being, 
certain  dassesy  by  reason  of  what  ahall  be 
deemed  suffldent  public  ooulderatimia,  shall 
be  sxaqpt;  but  to  say  that  sndi  eiemptloa 
dull  be  pwpetoal,  whatever  may  be  the 
public  necessltlaB,  would  be  to  authwlse  one 
Legislature,  by  unwise  legislation,  to  tie  tbe 
hands  of  ita  anocesaoES,  even  to  the  vttent 
ot  destroying  the  govenunentf' —dtlng  many 
authorities,  a  few  only  of  wbldi  we  wlH 
quote.  In  Ex  parte  Bust,  48  Ga.  20B,  Locb- 
ran^  O.  1^  htdds  that  a  gennal  statute 
providing  for  Jury  sen^  repeala  all  i»e- 
tIous  exemptions  not  found  therein,  and  that 
an  exemption  previously  conferred  In  tbe 
charter  of  a.flre  ctnn^ny  upon  tts  members 
is  not  a  contract,  but  a  privily  revocable 
by  any  snbeequait  Legislature^  Though  the 
fireman  had  served  the  five  years  provided 
tai  tte  charter,  tbe  nemptlon  Is  "not  a  can- 
tract;  but  a  mere  brtvilege,  and  may  be  re- 
voked 1^  the  haglaSatan  tX  any  time." 
Beamish  v.  Bteto^  6S  Tenn.  S82.  'fThe  duty 
of  serving  on  Juries  Is  one  of  tbe  inseparable 
Incidents  of  dtlienshipk  and  all  exemptions 
from  soch  servloe  [In  that  caae  for  service 
In  a  fire  company]  are  mere  gratnlties  rev^ 
ocable  at  tbe  pleasure  of  any  Bucceedlng 
Legislature^  and  are  revoked  hy  a  gmoral 
law,  preocrlbtog  than  subject  to  Jury  duty, 
without  ezcepttng  those  dslmlng  exunptkm 
under  prior  local  or  geowal  acts.'*  In  rs 
Scranton,  74  IlL  161.  But  tbe  subject  Is 
most  fully  and  coocl naively  discussed,  and 
the  same  condudim  reached.  In  Bragg  v. 
People^  78  la  828.  In  that  caae  the  plain- 
tiff had  served  eeven  years  In  a  fire  company 
whose  charter  provided  that  such  length  of 
service  should  exeuQt  from  Jury  duty.  The 
court  held  that  no  Legislature  can  sell,  or 
glve^  or  bargain  away,  irrevocably,  tbe  aover* 
dgn  right  of  the  stete  to  command  tbe  serv- 
ice of  tte  dtlsdis  fw  military.  Jury,  road,  or 
other  pdille  duty,  and  adds :  "Services  per^ 
formed  in  the  fire  department  can,  by  no 
fiction,  be  made  to  take  iha  place  of  the  man 
In  the  Jury  box."  There  are  odiw  casea  to 
the  same  purport  as  above. 

The  sde  ease  to  be  found  to  tbe  cimtra^  la 
In  re  Ooodhi,  67  Mo.  687,  which  Is  based  up' 
on  the  ground  that  an  exemption  from  Jury 
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dotjr  li  a  contract  and  protected  by  the  de- 
dstoo  In  the  Dartmouth  College  Gasa  If 
tbat  decision  could  overbalaiUM  the  nnUMm 
precedents  to  the  contrary,  It  conld  not  be 
anUiorlly  here  In  view  of  the  prorlslon  In 
oar  Constltatlon,  abore  quoted,  making  all 
<diarten  mbject  to  repeal  or  amendment  at 
the  will  of  the  Leg^alatnre.  Indeed,  In  Ball- 
road  T.  AlsbEOOk.  110  N.  a  14S,  14  S.  E.  eSi, 
this  conrt  held  that,  Independent  of  and  prior 
to  the  adoption  of  tbat  prorlalon,  the  Legls- 
latnre  conld  not  Irrerocably  grant  w  bar- 
gain  away,  even  for  a  conaideratUm,  an  ex- 
emption of  property  from  taxation.  For  a 
stronger  reason,  the  state  could  not  permit 
one  Leglslatnre  to  confw  a  release  of  its  right 
to  call  for  the  diacharge  of  public  duty  by 
Its  dttzena,  In  the  public  defoise,  In  the  Jury 
box  or  daewbere,  brerocable  by  a  aubsequent 
LegUlature.  In  State  t.  Womble,  112  N.  a 
868,  17  8.  B.  491, 19  L.  B.  A.  827,  the  cxonp- 
tlon  waa  sustained  solely  upim  the  ground 
tbat  the  local  act  confen-Ing  It  was  saved 
from  rqieal  by  aecUon  8878  of  the  Code, 
^nila,  as  we  have  already  aem,  is  otherwise 
under  ttu  provliMons  of  Berlsal  190B,  I  64SS. 
Affirmed. 

WAIiKEB,  J.  (dlssentlnid.  It  la  impossible 
for  me  to  assent  either  to  tlia  contusion  or 
to  the  reastmlng  of  the  court 

On  both  points  InTOlrea  In  the  caae  I  en- 
tertain an  optaloQ  different  finni  tliat  which 
haa  been  dellTered  by  the  Chief  Justice 
for  the  court.  In  the  ilrst  place,  I  do  not 
think  the  atatute  under  which  the  deCmdant 
dalma  exonption  from  .jvry  serrlce  liaa 
beoi  repealed  by  the  Bevisal.  The  rule  is 
well  settled  that  r^als  by  Implication  are 
not  foTored.  State  r.  Perkins,  141  M.  C.  797, 
08  8.  B.  786.  The  two  statutes  sboald  be  Ir- 
reconcilable with  eadi  othw  before  such  an 
Implication  can  arise,  and  when  ai^  fair  con- 
atmctlon  will  prevent  a  conflict  between 
them  It  should  be  adc^ted.  State  r.  Masaey, 
108  N.  C.  848,  9  S.  B.  682,  4  L.  B.  A.  808; 
State  T.  Womble,  112  N.  0.  864, 17  8.  B.  481, 
19  li.  R.  A.  827.  The  Bevlsal  1906,  I  1980, 
simply  proTldee  that  no  active  member  of  a 
Are  company  aball  be  required  to  serve  aa  a. 
Juror.  There  la  no  express  repeal  here  of 
any  dauae  of  exemption  Inserted  in  the  cbar^ 
tee  Ota.  Are  company  by  prior  leglslatlfm,  and 
thore  Is  no  necessary  repugnancy  between 
the  two  piDvlslona  of  the  law.  If  there  Is,  In 
what  does  it  consist?  The  exemption  of  ac- 
tive membera  of  fire  companies  does  not  by 
any  means  imply  tbat  those  who  have  once 
been  active  membera  for  a  sufficient  length 
of  time  to  entitle  them  to  a  permanent  ex- 
emption shall  no  longer  be  entitled  to  the  Im- 
munity which  Ihey  have  thus  earned.  Uere- 
ly  adding  to  the  list  of  exemptions  does  not 
produce  a  conflict  with  a  statute  under  which 
an  exemption  bad  accrued  by  reason  of  for- 
mer active  service  for  a  series  of  years.  It 
would  not  have  this  effect  even  If  the  Bevls- 
al had  provided  that  none  but  active  mem- 


bera Shan  be  exempt,  as  this  would  merely 
distinguish  between  active  and  honorary 
members  of  existing  organizations.  The  use 
of  the  term  **actlvo  mnnber^  ImplleB,  of 
course  that  there  are  membeis  who  are  not 
active.  Otherwise  tt  would  have  beoi  suffi- 
cient to  declare  that  all  members  at  fire  com- 
panies shall  be  exempt  without  qpecial  refer 
ence  to  whether  or  not  they  ara  In  active  aer* 
vice,  aa  they  would  all  be  active  members  If 
tiiere  Is  no  such  elasslfloitlon  in  the  member- 
ship. It  appears  In  this  caae  that  the  defoid- 
ant  is  not  now  a  munber  ttf  the  Are  conytany 
at  all,  active  or  inactive,  as  It  had  been  dis- 
banded, and  a  paid  departmot  haa  bem 
substituted  In  the  place  of  ttw  formw  volun- 
tary system  for  Are  protection.  How  the  in- 
clusion of  active  members  in  an  enmption 
can  have  the  effect  to  repeal  a  law  nnder 
which  an  exonptlon  has  already  been  YesbeA 
1  am  unable  to  aee. 

It  will  be  obaerved  that  there  ara  no  nega- 
tive words  used  in  the  Bevisal  ao  aa  to  ex- 
clude the  «cemptl<Hi  contained  in  tiie  dausa 
<tf  the  charter  Just  meotloued,  but  only  the 
granting  of  kd  exemption  to  a  apedAea  dass 
whldb  tb^  did  not  heton  posaess  nnder  the 
general  law,  but  whldi  waa  conferred  only, 
aa  to  some  of  Ihem,  tn  certain  private  char- 
t«8,  and  that  was  merely  a  revocable  gnnt, 
and  not  an  irrevocable  grant  of  aemptlim 
as  Is  the  <Hie  dalmed  by  the  defmdant.-  The 
exemption  allowed  under  the  Bevlsal  of  1S05, 
I  1080,  was  cleariy  Intsnded  to  ai^ly  to  a 
class  of  persona  who  never  enjoyed  suefa  an 
immunity  before  its  enactment  end  nc»t  to 
one  protected  by  ^tor  lei^alatloa  and  In 
whose  favor  there  waa  an  e»l<tlug  rigbt  of 
exemption.  This  la  apparent  from  tibe  phraae- 
ology  of  that  section.  The  provlskm  of  the 
Beii^  la  plainly  cumulative,  and  not  rev- 
ocatory. Nor  does  aection  1967  ot  the  Bevla* 
al  of  1906  give  any  color  to  the  dalm  that  tbe 
Legislature  hu  taken  away  all  ^Mff^!^Fg 
emptions.  That  aection  <mly  requires  tiw 
commissioners  to  prepare  a  list  of  all  persons 
having  certain  prescribed  qnallAcationa,  and 
to  exclude  thmfrcnn  persons  who  are  dia- 
quallAed,  such  aa  those  who  have  mnoved 
from  the  county,  or  who  are  dead  (section 
1861)»'bnt  not  those  who  are  exempt  from 
Jury  savlce.  They  do  not  even  strike  off 
those  who  have  suits  pending  and  at  Issue, 
but  return  tiielr  names  to  btnc  No.  1,  when 
they  are  drawing  Jurors  to  serve  at  n  court 
Section  1900.  There  Is  a  vast  difference  be- 
tween a  dlsquallfled  and  an  exempted  Jorar. 
The  exemptkm  la  but  a  ^vltege^  personal 
to  the  Juror,  and  he  may  sorve,  ena  If  ob- 
jected to  on  the  ground  of  the  exemption, 
unless  he  Insists  upon  bis  privil^ie.  He  may 
waive  It,  and  when  be  doea  he  la  as  moeb 
qualified  as  if  the  exemption  bad  neT«r  ex- 
isted. His  name  prc^perly  goes  upon  the  list, 
not  only  becauae  he  la  a  qoallfled  Jnrw,  bat 
because  the  commissioners  are  not  pveanmed 
to  know  of  his  exemption,  and.  If  Uiey  were 
Informed  of  It,  they  are  not  Resumed  to 
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know  tbat  he  wUl  avail  htmseU  of  It  when 
called  to  Bit  In  ttia  box,  for,  as  I  hare  said, 
be  may  thm  for^  the  privilege  and  axree 
to  serve.  Tbe  arsnment  drawn  from  section 
1967,  as  to  preparing  the  Ust  of  Jurors,  woald 
just  .as  well  apply  to  the  exemption  of  prac- 
ticing idiyslclans  and  others,  under  section 
1980,  as  to  those  under  exlstliv  charters. 

There  Is  therefore  nothing  In  the  Revlsal 
which  conflicts  with  the  clause  of  exemptl<m 
In  the  charter  of  the  Are  company,  or  which 
manifests  any  purpose  to  repeal  It,  and  we 
■honid  lean  to  this  view,  because,  as  said  by 
a  court  of  high  authority  In  a  like  case,  the 
opposite  Interpretation  of  the  law  would  dis- 
close bad  faith,  and,  "If  possible,  we  should 
gire  sudi  ft  cMistnictlon  to  the  act  of  the 
Ijegislfttore  as  will  relieve  the  state  from 
soi^  an  imputation."  Bed  Bo<^  r.  Hairy, 
100  U.  S.,  at  page  604. 1  Sup.  Ct,  at  page  441. 
37  L.  Bd.  261.  And  in  another  ease,  also  up- 
on a  question  of  like  kind,  it  was  said  that 
ve  should  presume  an  Intention,  on  the  part 
of  tbe  state,  to  keep  and  obsnve  her  prom- 
ises consistently  with  good  faith,  for  to  pre- 
sume otherwise  would  be  to  Impute  to  her 
an  Insensibility  to  the  claims  of  morality  and 
Justice,  which  nothing  In  her  history  war^ 
rants.  Brougbton  v.  Pensacola,  98  TT.  8.  266, 
23  L.  Ed.  896;  26  Am.  &  Eng.  Enc.  (2d  Ed.)  p. 
646,  661;  Lewis'  Snth.  Stet  Oonstr.  <2d  Ed.) 
SI  267,  488.  The  mind  of  the  Legislature  Is 
prasmned  to  be  consistent,  and  It  must  also 
be  presmned  that  the  Legislature  never  In- 
tends an  Injustice,  or  to  disregard  Its  own 
agreements  or  to  work  private  hardship.  If 
ft  Btetute,  therefore.  Is  amblgoous  or  doabt- 
ful.'or  fairly  opea  to  more  ttum  <Hie  construc- 
tion, that  one  ahoald  be  adopted  whidi  will 
avoid  such  results  as  those  Indicated,  mm  the 
liCglslaturB  should  not  be  presumed  to  Intend 
a  wrong  In  the  absence  of  explicit  lai^nage 
npreaslng  that  Intention.  These  are  Ele- 
mentary principles  of  constractlon  It  Is  said 
In  Black  on  Interpretation  of  Laws,  pp.  96- 
101.  II  44.  46. 

B^ore  I  am  assent  to  the  preposition  that 
file  state  has  repudiated  a  solemn  prmnlse 
of  exemption  after  havbig  received  the  full 
oonslderfttlon  ttiereot  In  public  swvlces,  lan- 
Cnage  win  be  required  more  explicit  and  con- 
vincing than  any  the  Le^slature  has  yet 
used,  and  reasons  and  arguments  more  per- 
suasive than  any  which  have  yet  been  ad- 
Tanced  In  support  of  such  a  position.  The 
state.  In  mj  ophilMi,  has  done  no  audi  thing, 
and  the  Legislature  did  not  Intend  t»  commit 
ber  to  any  such  policy,  but,  on  the  contrary. 
It  was  the  purpose  to  recognise  and  conflrm 
existing  exemptionflb 

But  UMra  is  another  and  more  serious 
question  Involved  In  this  case,  which  relates 
to  the  power  of  the  Legislature  thus  to  de- 
stroy a  vested  rl^t  or  to  Impair  the  obliga- 
tion of  Ite  contract  In  my  opinion  it  has 
no  such  power.  It  is  a^ued  that  the  state 
cannot  bargain  away  Ite  right  to  require 
ths  dtlsen  to  p^orm  jury  service;  such 


a  service  being  essential  to  the  very  preser- 
vation of  the  state.  The  deduction  from  thia 
premise  Is  that  a  sovereign  right  of  such 
vital  Importance  is  not  the  subject  of  con- 
tract Let  us  see  how  this  is.  If  I  am  able 
to  demonstrate  that  a  sovereign  right  much 
more  essmtial  to  the  existence  of  the  gov- 
emmoit  than  tliat  ot  requiring  the  citizen 
to  serve  as  a  Juror  has  berai  parted  with  by 
exempting  penosu  or  corporations  from  Ite 
^ercise,  not  for  a  limited  term,  hut  forever, 
and  that  su^  an  exemption  has  been  sus- 
tained as  being  within  the  legislative  power 
and  as  irrsvocably  binding  on  the  state,  It 
must  be  admitted  that  the  exemption  now 
In  qnesUm  by  the  same  token  most  be  a 
lawfol  etxerdse  of  that  power  and  equally 
obligatory.  Tbe  Oonstltatlen  forbids  the 
granting  of  hereditary  emolnmoits,  priv- 
ileges, or  bonors,  and  else  perpstultlea  and 
monopolies,  as  being  contrary  to  the  goilua 
of  a  free  state,  and  sncfa  as  should  not  be 
alhnred.  Article  1.  ||  80;  KL  Bnt  by  article 
1,  I  7,  It  is  expressly  provided  that  'iio  man 
or  set  of  mm  are  entltied  to  uduslTe  or 
separate  onolumaite  or  privileges  from  the 
community,  bnt  In  oonsldraatlott  of  public 
services."  It  Is  clearly  Implied  here  that 
for  public  services  rendered  the  stete,  ft 
privilege  may  be  granted  in  return,  and  there 
Is  no  restriction  as  to  Ite  nature  or  extent 
A  privilege  Is  said  to  be  a  particular  or  pe- 
culiar benefit  enjoyed  by  a  person,  company, 
or  class  beyond  the  common  advantages  of 
other  citizens,  an  exceptional  or  extraordi- 
nary exemption,  or  an  Immunity  held  be* 
yond  the  course  of  the  law.  And,  again,  it 
Is  defined  to  be  an  exemption  from  some  bn> 
den  or  attendance,  with  which  certain  per- 
BCNOB  are  Indulged,  from  a  supposition  of  the 
law  that  their  public  duties  or  services,  or 
the  o&ceB  In  which  they  are  engaged,  are 
such  as  require  all  their  time  and  care,  and 
that  therefore,  without  this  Indnlgmce,  those 
duties  could  not  be  performed  to  that  advan- 
tage which  the  public  good  demands.  Black's 
Dictionary,  p.  941;  Anderson  v.  Ronntree, 
1  Pin.  O^s.)  118.  These  approved  definitions 
show  clearly  that  the  exemption  here  claim- 
ed Is  within  the  meaning  of  the  word  'priv- 
ilege," as  used  In  the  Constitution,  which 
may  be  conferred  in  con^deratlon  of  public 
services.  Indeed,  this  court  has  expressly 
held  In  cases  Just  like  this  one  that  the 
Legislature  may  grant  such  an  exemption. 
State  V.  Hogg,  6  N.  O.  819;  State  v.  WIl- 
Hams,  18  N.  a  373;  Stete  v.  Whitford.  84 
N.  C.  99;  State  v.  Womble,  112  N.  C  862, 
17  S.  E.  491,  10  Lh  R.  A.  827.  And  In  State 
V.  WUlard,  79  N.  C  660,  the  very  exemption 
granted  by  the  charter  In  question  was  bus- 
talned  as  within  the  power  of  the  Legisla- 
ture to  grant  and  the  <nly  point  made  was 
as  to  Us  true  amstmctlon  and  the  extoxt 
of  the  exemption  In  Ite  ai^Ucatlon  to  the 
dlfFerost  kinds  or  classes  of  Jurors. 
In  Railroad  v.  Alabcook,  110  N.  O,  at  page 


Digitized  by  Google 


824 


65  80UTBBA8TERM  BBPOBTIBB. 


ax.  a 


145. 14  S.  E.  652,  tbls  conrt  (by  Clark.  J.)  laya : 
"Tbe  right  of  taxation  Is  the  highest  pre- 
rogative of  sovereign^.  Its  exercise  Is  nec- 
essary to  the  Tery  life  and  existence  of  tbe 
state.  Its  possession  marks,  regardless  of 
the  nominal  form  of  goTemment,  Its  real 
nature,  whether  republican,  nwnarchical,  or 
autocratic.  It  Is  the  power  of  tbe  purse  to 
which  the  power  of  the  sword  Is  a  ipere  se- 
quence," and,  I  Tentnre  to  add.  to  which  all 
other  goTemmental  powers  are  practically 
subordinate  because  upon  It  they  are  de- 
pendent for  their  continuance.  It  Is,  tf  any- 
thli^  tbe  supreme  prerogative  power  of 
sovereignty  and  absolutely  essential  to  the 
existence  of  govemmeut  In  any  form.  And 
yet  tbls  the  highest  power  of  tbe  sovereign 
state  has  been  held  to  be  tbe  subject  of  con- 
tract, and  any  agreeosent  based  upon  a 
sufficient  consideration,  such  as  public  ser- 
vices rendered,  by  which  the  state  exempts 
the  citizen  or  a  corporation  from  taxation, 
is  valid  and  binding,  and  Is  within  tbe  pro- 
tection of  the  contract  clanse  of  tbe  federal 
Oonstttntlon.  Tbls  principle  was  annoonced 
in  a  case  decided  otherwise  by  tbls  conrti 
but  which  was  reversed  In  the  Snpmne 
Ck)nrt  of  tbe  United  States  npon  a  writ  ct 
error.  RaUroad  t.  Beld,  18  Wall.  SOi,  30 
L.  Ed.  66S;  Id^  IS  Wall.  269,  20  U  Bd.  67a 
In  that  case  tbe  conrt  said;  "If,  bowevtf, 
the  contract  Is  plain  and  nnambigaoaa,  and 
the  meaning  of  the  parties  to  It  can  be  clear- 
ly ascwtalned,  it  is  the  duty  of  the  coart 
to  give  dfect  to  it  the  aame  as  if  it  were  a 
contract  betwem  private  pmtm,  without 
regard  to  its  si^posed  Injurious  effects  npon 
the  pnbllc  tnterests.  It  may  be  conceded 
that  it  were  better  for.tbe  intwesti  <tf  the 
state  that  ttie  taxing  power,  wblch  is  <me 
of  tbe  highest  and  most  Important  attrl- 
bntea  of  sovere^ty,  should  on  no  occasion 
be'snrrendovd.  In  the  nature  of  tbinga,  the 
necesrttles  of  thp  government  cannot  always 
be  foreseen,  and  In  tbe  changes  of  time  the 
ability  to  raise  revoine  from  every  species 
of  property  may  be  of  vital  Importance  to 
the  state,  but  the  courts  of  the  country  are 
not  the  proper  tribunals  to  apply  tbe  correc- 
tive to  Improvident  legislation  of  this  char- 
acter. If  there  be  no  constitutional  restraint 
on  the  action  of  the  Legislature  on  tbls  sub- 
ject, there  Is  no  remedy,  except  through  the 
influence  of  a  wise  public  sentiment,  reach- 
ing and  controlling  the  conduct  of  the  law- 
making power."  That  case  has  been  approv- 
ed by  Innumerable  decisions  since  made  and 
Is  recognized  as  settling  tbe  doctrine  therein 
stated.  Indeed,  the  general  principle  bad 
been  thoroughly  well  established  long  before 
it  was  reiterated  and  applied  In  that  case. 
Dartmouth  College  v.  Woodward,  4  Wheat. 
(U.  S.)  G18,  4  Ll  Ed.  629;  New  Jersey  v.  Wil- 
son, 7  Oranch  (U.  S.)  164,  3  L.  Ed.  803;  Jef- 
ferson Bank  V.  Skelly,  1  Black  (U.  S.)  436, 
17  L.  Ed.  178;  Ralbroad  v.  Tenn.,  158  U.  8. 
486.  14  Siv.  Ot  968,  SS  L.  Od.  788i  Fletcher 


V.  Peck,  6  Granch  (0.  8.)  87.  8  L.  Ed.  162; 
Bank  v.  Enoop,  16  How.  (D.  8.)  389,  14  L. 
Ed.  977;   Pawlet^  v.  Clark,  0  Craned  CU. 
8.)  292,  3  L.  Ed.  735;   Terrett  t.  Taylor, 
9  Cranch  (U.  8.)  48.  8  U  Bd.  6S0;  Bank  t. 
Billings,  4  Pet  (U.  8.)  614,  7  L.  Bd.  939; 
Mills  V.  Williams,  88  N.  a  568;  Bank  t. 
Bank.  86  N.  a  75;   Attorney  General  t. 
Bank.  67  N.  0.  287 ;  State     Petway,  65  N. 
C.  396.   See,  also,  the  later  case  of  TonUln- 
son  T.  Jessnp,  15  Wall.  (tJ.  8.)  454,  21  U,  "EkL 
204.    Where  there  Is  snch  a  stipolatkm.  It 
is  entitled  to  a  sensible  and  reasonable  con- 
struction, so  as  to  effect  Its  obTions  pnrpcwe, 
and  should  be  r^rded  as  a  contract  If  It 
appears  to  have  been  so  hitended  by  the  par> 
ties.    Ins.  Co.  V.  Debolt,  16  How.  (U.  8.) 
416,  427,  14  U  Bd.  997;  Bank  v.  Edwards, 
27  N.  a  616;  Gkirdon  v.  Appeal  Tax  Court, 
3  How.  (U.  S.)  14a  11  U  Ed.  529;  Hoose  of 
the  Friendless  v.  Bonse,  8  Wall.  (U.  S.)  430^ 
19  L.  Ed.  405.  Tbus  far  I  have  referred  to 
exemptiona  or  other  i^Tlleges  conferred 
which  are  not  revocable  by  tbe  terms  of  the 
grant    For  example,  the  provision  In  tbe 
Bevlsal  exempting  active  meaiben  from  Jury 
duty  Is  revocable,  because  it  Is  not  given  for 
any  definite  time,  and  even  in  the  case  of 
the  exemption  now  undOT  ctnulderatlon  it 
may  be  that  It  was  witbin  the  power  of  tbe 
Legislature  to  bare  revoked  It  at  any  time 
before  the  period  of  five  years  had  expired. 
The  omtinnanoe  ai  such  csampUonB  being 
subject  to  the  will  and  pleasure  of  ttie  Leg- 
islature, the  laws  conferring  them  do  not 
faU  witbin  the  class  of  legtslation  ■  vhlcb 
gives  to  them  the  character  of  contracts  or 
imparts  to  tbem  tbe  qualities  and  protectlcm 
of  vested  rigbta.  But  all  tbe  best^onsldmd 
authorities  hold  that  wboe  Oie  eiEemption 
is  granted  p^petually  for  a  cmsldwatlon, 
sudi  as  public  services  to  be  rendored  Cor  a 
definite  time,  and  tbe  services  bare  been  per- 
formed and  tbe  requirement  of  tbe  law  folly 
cconplled  with,  eo  that  tbe  agreement  has 
been  actually  consummated  and  fidly  e»- 
cuted  on  both  sides,  it  becomes  an  Invtolable 
right,  within  the  meaning  and  protection  of 
the  contract  clause  of  tbe  Oonstitntlon.  8. 
M.  Co.  V.  Saginaw,  13  Wall.  (U.  8.)  S73.  20 
L.  Ed.  611.    Even  where,  as  by  our  Oonsti- 
tutntlon  (article  8,  {  1).  the  power. is  reserved 
to  alter  or  repeal  the  charters  of  private 
corporations,  tbe  exercise  of  tbls  power  can- 
not Interfere  with  rights  already  Tested  un- 
der the  charter.   It  cannot  undo  what  has 
already  been  done,  nor  can  It  unmake  con- 
tracts already  made,  but  its  operation  will 
be  confined  to  the  future.  People  v.  O'Brien, 
111  N.  T.  1.  18  N.  E.  692,  2  L.  B.  A.  255,  7 
Am.  St  B^.  684;  Ballroad  Co.  v.  U.  8.,  99 
U.  S.  700,  25  L.  Ed.  496;  Red  Bock  T.  Henry, 
106  U.  S.  604.  1  Sup.  Ct.  434,  27  L.  Bd.  251; 
S.  M.  Oo.  V.  East  Saginaw,  supra;  Pec^le  v. 
Auditor,  9  Mich.  184.  .This  conrt  so  held 
in  Smattaen  t.  Bank,  186  N.  a  418^  47  K  B. 
898. 
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Ab  there  I>  no  rabject  orer  which  it  is  of 
greater  momoit  for  the  state  to  preserre  Its 
power  than  that  of  taxation,  and  as  It  bat 
be^  settled  that  the  state  may  irreTocably 
part  with  this  power  In  favor  of  a  particular 
person  or  corporation,  with  much  greater 
reason  (a  fortiori)  may  It  exempt  a  cltlzoi 
perpetually  from  jury  duty  for  a  sufflclent 
consideration  moTtng  to  the  public  In  the 
way  of  serrices.  This  follows  logically  and 
IneTltahly  from  the  other  proposition,  and 
cannot  be  resisted  as  a  conclusion  to  be  legit- 
imately drawn  from  It  If  the  highest  power 
of  sovereignly  can  be  bargained  away,  that 
which  Is  of  a  lower  grade,  and  Is  dependent 
upon  It  for  existence,  must  be  equally  sub- 
ject to  allenatlm,  unless  we  deny  the  truth 
of  the  axiom  that  the  greats  Includes  the 
less.  This  view  has  been  taken  In  regard  to 
a  mere  bounty  which  had  been  earned  accord- 
ing to  the  terms  of  the  legislation  conferring 
It  People  T.  Auditor,  9  Mich.  134;  Mont- 
gomery T.  Easson,  16  Cal.  189;  East  Sagi- 
naw Mfg.  Co.  T.  East  Saginaw,  19  Mich. 
269,  2  Am.  Bep.  82.  s.  c.  18  WalL  (U.  8.)  873, 
20  L.  'Ed.  611.  The  same  principle  was 
adopted  and  held  to  apply  to  a  case  precisely 
like  this  one  In  every  respect.  In  Ex  parte 
Goodln,  67  Mo.  687,  by  a  unanimous  court 
In  a  well-considered  opinion  by  Ohlef  Jus- 
tice Sherwood,  and  It  was  so  held  notwith- 
standing there  was  a  reserved  power  of 
amendment  or  r4>eal  residing  In  the  Legisla- 
ture. So  that  case  has  met  and  answered 
every  point  now  urged  by  the  state,  except 
the  one  as  to  the  actual  r^al  of  the  pro- 
vision of  the  charter  which  confers  the  ex- 
onption.  In  the  oplnl<m  of  this  court  It  Is 
said  that  tiie  MlsEwnrl  decision  cannot  be 
accepted  as  authority  by  this  court  because 
of  the  power  reserved  to  the  Legislature  In 
the  Oonstltutlcm  of  our  state  to  amend  or  re- 
peal diarters.  Tlils  is  an  Inadvertence,  for 
even  a  cursory  reading  of  that  case  will 
show  that  tiie  same  power  existed  In  the 
Leglslatuie  of  Missouri,  as  it  Is  expressly 
mentioned  and  held  not  to  change  the  re- 
sult The  case  of  Railroad  v.  Alsbrook,  110 
N.  a  145,  14  8.  B.  662,  whicfa  Is  cited  by  the 
court  In  this  case,  does  not  decide  that  an 
exemption  from  taxation  cannot  t>e  Irrevoca- 
bly granted,  hot  only  that  the  right  there 
claimed  did  not  extend  to  a  certain  class  of 
property,  as  It  was  not  clearly  expressed  In 
the  charter  of  the  company  that  it  should. 
Railroad  t.  Alsbrook.  146  U.  8.  279,  18  Sop. 
Ct  72.  36  L.  Bd.  972.  But  that  such  a  poww 
does  exist  Is  decisively  determined  by  a  mul- 
titude of  cases.  Salt  Manufacturing  Co.  v. 
East  Saginaw.  80  U.  S.  (18  IfalL)  878.  20 
Ifc  SJd.  611,  where  the  authorities  are  collect* 
ed  by  Justice  Bradlecr,  Including  among  them 
Railroad  v.  Held,  80  U.  B.  {18  Wall.)  264, 
20  li.  Ed.  668;  Id^  80  U.  8.  (18  WaU.)  20  L. 
Ed.  570.  The  court  In  the  latter  case,  as  I 
hare  said,  reversed  the  decision  of  this  court 
holding  the  contrary  doctrhie.  Besides,  It 
was  Mad  in  Ballroad  t.  Alslmx*.  146  U.  & 


270,  18  Sup.  Ct  72,  86  K  Ed.  972,  that  If 
this  court  had  decided  In  the  same  case- 
when  before  It  that  no  such  power  of  ezoiv- 
tion  could  exist  it  wonld  have  besa  erro- 
neooa.  and  the  decision  In  that  case  was 
affirmed  (mly  because  it  was  held  therein 
that  the  exemption  did  not  apply  to  the 
railroad's  branches,  but  oaJj  to  Its  main 
line;  and  tliat  was  ttie  entlM  stsop*  of  the- 
decision. 

I  have  cited  c(q>lonsly  the  cases  In  the 
Supreme  Oourt  of  the  Dnited  States  because- 
such  questions  as  the  one  we  now  havo 
under  consideration  must  ultimately  be  ad- 
judicated there,  and  tte  decisions  are  there- 
fore controlling.  The  authorities  cited  to 
sustain  the  decision  of  the  oourt  In  this 
case  are  squarely  opposed  to  the  doctrine 
as  laid  down  by  that  supreme  tribunal,  and 
therefore  should  not  be  oitltled  to  any  weight 
as  precedents  with  ns,  while  the  case  from 
Missouri  is  directly  In  Ihie  with  that  doctrine 
and  In  perfect  harmony  with  the  decisions  of 
the  highest  court  having  Jurisdiction  to  finally 
and  authoritatively  settle  the  law,  so  far  as 
It  relates  to  the  question  herein  Involved. 
If  tbo  siuierlor  and  sovereign  power  of  taxa- 
tion can  be  permanently  relinquished  In  fa- 
vor of  an  individual  or  of  a  corporation,  why 
not  the  Inferior  and  less  Important  one  un- 
der which  the  dtlsen  may  be  compelled  to 
perform  Jury  service?  The  former  power 
should  no  more  be  In^alred  to  the  detri- 
ment of  the  public  than  the  latter  one  by 
giving  such  exemptions,  and  the  power  of 
onnpelllng  pemms  to  attraid  at  the  court* 
for  Jury  duty  would  be  little  or  nothing  to 
the  state  If  there  Is  no  maaey  In  the  treasury 
to  sustain  the  government  The  ponesslon 
of  the  power  of  taxation  Is  therefore  not 
only  essential,  but  a  condition  precedent  to 
tbe  exercise  of  the  other  power.  Yon  cannot 
put  Jurors  on  the  panel,  or  in  the  box,  with- 
out the  money  to  provide  for  the  necessary 
governmental  machinery  of  which  the  courts 
are  a  part  The  govemmoit  it  Is  true,  was 
not  organized  merely  for  the  purpose  of 
exercising  the  power  of  taxation,  yet  It  waa 
one  of  the  extraordinary  powers  contem- 
plated, as  much  so  as  any  other,  because 
the  government  could  not  exist  without  It 
The  question  Is  not  for  what  purpose  did 
we  form  our  govemmoit  but  what  are  Ite 
essential  functions.  I  may  admit  that,  if  tbe 
stete  cannot  perpetually  exempt  from  taxa- 
tion, she  cannot  give  a  permanent  exonptlon 
from  Jury  service ;  but  It  Is  Inconsistent  and 
Illogical,  It  seems  to  me,  to  affirm  the  rl^t 
in  the  one  case  and  deny  It  In  the  other. 
If  either  of  the  powers  Is  hiallenable.  then 
the  other  must  needs  be  so.  No  Ing^ous  or 
subtle  argument  can  explain  why  the  reasons 
which  Justify  the  right  of  alienation  In  tho 
one  case  do  not  also  Siatify  it  In  the  other. 

While  tbe  hnpollcy  of  exempting  Jurors 
perpetually  may  be  conceded.  It  Is  not  for 
me  to  decide  that  It  Is  unwise;  that  bebig 
a  matter  solely  within  the  cognisance  of 
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the  Legislature.  Althongh  I  may  condenm 
the  law  as  ImpoIIttc,  my  conTlction  la  that 
ft  Is  perfectly  valid,  and  binding  on  the 
state.  A  right  to  the  exemption  having  be- 
come rested  by  the  performance  of  the  senr- 
ices  for  the  stipulated  period,  It  could  not  be 
divested  by  state  action.  There  Is  no  evi- 
dence before  as,  and  no  saggesUon  can  well 
be  supported  actaal  proof,  that  the  supply 
of  competent  jurors  Is  about  to  be  exhausted 
by  reason  of  statutory  ex^ptlons,  sn<A  as 
this  one.  Indeed,  the  contrary  appears  In 
this  case,  for  we  are  Informed  that  the  volun- 
tary Are  departments  are  gradually  giving 
place  to  the  paid  departments,  the  members 
of  which  are  compensated  for  their  services 
by  the  municipalities  of  the  state  In  money, 
and  not  by  way  of  exemption  from  Jury  do- 
ty, as  was  the  case  with  volunteer  associ- 
ations. It  most  not  be  supposed  that  I  am 
attempting,  by  this  opinion,  to  vindicate  sole- 
ly the  right  of  the  defendant  In  this  ca8& 
The  question  Involved  la  more  far  reaching 
than  the  mere  acquittal  of  one  Individual, 
evCT  upon  the  durge  of  unlawfully  refuting 
to  do  service  which  by  the  law,  as  heretofore 
settled,  be  Is  not  bound  to  reader,  though 
tiiat  is  a  sufficient  reason  for  fully  dlscosslng 
the  matter.  The  real  tigntflcance  of  the 
case  ta  revealed  when  Ve  consider  that  the 
principle,  as  herein  declared,  will  be  recorded 
as  a  precedent  and  by  so  much  Impair,  if  It 
does  not  serloosly  Jeopardise  the  constitu- 
tional rlgbts  of  the  cittsen  in  otba  cases 
involving  more  serious  consequences. 


KEBL  V.  BAST  CAROLINA  STOMB  tt 
OONST.  CO.  et  al. 
^oprens  Court  of  North  OaroltaML   Dec.  22, 

1.  CoifTRACrrs  —  Pkefobuarob  om  Bkcaob— 

DlBOBABOB  BT  IHPOSSIBIUTT  OV  FXUOBU- 
Amem. 

A  contract  for  the  construction  of  a  build- 
ing required  that  the  owner  pay  the  con- 
tractor $950  when  the  walls  should  have  been 
erected  to  the  second  story,  and  |l,000  when 
the  building  should  have  been  covered,  and  re- 
qnlred  the  owner  to  execute  four  notes  for 
|l,000,  secured  by  mortgage  on  the  land  and 
premises.  After  the  builoiiig  had  been  erected 
to  the  second  story  and  the  owner  had  paid 
^90,  it  was  destroyed  by  fire,  except  that  tlie 
frails  remained  standing  and  it  appeared  that 
the  walls  were  worth  (500:  The  contractor 
refused  to  proceed  with  tiie  oonstmction  of  tlie 
building.  Held,  that  the  contract  was  ^vidble 
and  owner  was  entitled  to  have  the  fonr  notes 
canceled  bat  not  entitled  to  recover  the  $950, 
nor  was  anything  doe  defendant  1^  reason  ox 
the  value  ot  the  standing  walls. 

2.  BiLia  Airo  Nons— TiUMsm  WCTBOira 
Indobseuent— Defensbs  Aoainst  Holder, 

Notes  in  the  hands  of  a  bank  as  collateral 
for  money  loaned  the  payee  but  Iield  wlthmit 
Indorsement  were  subject  to  all  defenses  and 
equities  available  agUost  the  payee. 

Appeal  from  Supolor  Court,  Wayn*  Comi- 
ty; Webb,  Jndge. 

Action  by  X.  T.  Keel  against  the  Bast 
OaroUna  Stona  ft  Gonstnietlou  Company  and 


others.  From  a  Judgm^t  In  favor  of  plain- 
tiff, defendants  appeal.  Hodlfled  and  af- 
firmed. 

There  was  evldaice  tending  to  show :  That 
defendant  contracted  and  agreed  to  fomish 
material  and  bolld  and  construct  for  plaintiff, 
on  a  lot  owned  by  plaintiff,  in  Ht  Olive,  N. 
C  a  tiiree-story  building,  at  a  coatmct  price 
of  $5,950,  according  to  dimensions  and  stip- 
ulations set  forth  la  the  contract ;  said  build- 
ing to  be  completed  on  or  before  August  1, 
1905.  That  on  the  22d  of  August,  1906,  when 
the  house  was  erected  to  a  point  where  the 
roof  was  about  half  covered,  this  at«^ouse 
was  accidentally,  and  without  fault  on  the 
part  of  plaintiff  or  defendant  destroyed  by 
flra  Tbat  plaintiff,  described  as  party  at  tha 
second  p&Tt  in  the  contract,  agreed  to  pay 
for  the  boilding,  as  follows :  *Trhe  said  partr 
of  the  second  part  agrees  to  jtay  the  said 
sum  of  $5,900.00  as  follows:  $860,00  when 
the  walls  of  said  building  shall  have  be«t 
erected  to  the  second  story ;  $1,000.00  when 
said  boilding  shall  have  bwa  covered;  l,00a- 
00  on  August  1,  1906 ;  $1,000.00  on  Aognst  1« 
1907;  $1,000.00  on  August  1.  1908;  and 
$1,000.00  on  August  1,  1900;  said  last  four 
paymrats  of  $1,000.00  each  to  be  evidenced 
by  four  notes,  drawing  Interest  fnxn  tlie  1st 
day  of  August,  1905,  at  the  rate  of  0  per  c&xL 
per  annum,  secured  by  first  mortgage  on  said 
land  and  premises  ha«Inbefore  referred  to. 
And  the  said  party  of  the  first  part  hereby 
stipulates  and  guarantees  ttiat  It  will  com- 
plete the  erection  as  per  contract,  at  said 
building,  on  or  before  August  1^  lOME."  That 
plaintiff  executed  and  delivered  the  foor 
notes  for  $1.0U0  each  in  March,  1906,  In  ac 
cordance  with  the  terms  of  the  contract,  and, 
when  the  walls  of  the  building  had  been 
erected  to  the  second  story,  plaintiff  paid  tbs 
defendant  the  $960  as  per  stipulation.  That 
these  notes  had  betti  deposited  1^  d^endant 
company  with  the  Natl<Hial  Bank  of  GoklB- 
boro  as  collateral  for  money  advanced  by 
the  bank  to  defendant  company,  and  ao  held 
by  said  bank  without  Indorsement.  That  the 
defendant  company  had  failed  and  refused  to 
go  on  and  omiplete  the  building.  That  the 
value  to  plaintiff  ot  the  walls  left  standing 
on  the  lot  after  the  fire  was  $600.  On  these 
facts  admitted  and  established  by  the  ver- 
dict of  the  Jury,  the  court  entered  Jodgment 
as  follows:  "It  Is  thereupon,  on  motion  ot 
counsel  for  the  plaintiff,  considered  and  ad- 
judged by  the  court,  tiiat  the  defendants  Bast 
Carolina  Stone  A  Construction  Company,  and 
the  National  Bank  of  GoldslKWO,  cancel  and 
deliver  op  the  foor  notes  ot  one  thousand 
dollars  each,  ^ecuted  by  the  said  X.  T.  Ked 
to  tbe  said  Bast  Carolina  Stone  ft  Oonstroo- 
tion  Company,  and  the  mortgage  securing 
the  payment  of  the  same,  and  that  tbe  plahi- 
tiff,  X.  T.  Keel,  recover  of  the  defendant  Bast 
Carolina  Stone  ft  Constroctton  Oompanj, 
the  som  ot  foor  hundred  and  fifty  ($460jOO) 
dollars,  and  the  costs  of  tills  action  to  be 
taxed  by  the  derk.  It  Is  fnrtiier  ocHUldered, 
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ordwed,  and  adjudged  by  die  oonrt  that  the 
reatralning  order  bestin  be  made  perpetoal." 
Botii  plaintiff  aDd  defendant  excepted,  tbe 
dtfHidant  akMie  pertoctliic  Iti  appeal. 

Ajeotk  A  Danlela  and  M.  T.  Didcbunn,  for 
app^lanta.  Dortch  ft  Bariuun  and  W.  01 
Munroe,  for  appellee. 

HOKEl,  J.  (after  stating  the  case).  When 
one  contracts  with  the  owner  of  a  lot  to  fur- 
niah  all  the  materials  and  bolld  and  construct 
a  house  thereon  for  a  certain  price,  the  con- 
tract being  entire  and  IndlTislble,  If  the 
structure,  before  completion.  Is  destroyed  by 
dre,  without  fault  on  the  part  of  the  owner, 
and  the  contractor,  being  given  the  oppor- 
tunity, refuses  to  proceed  further,  In  sncb 
caoe.  he  Is  liable  to  refund  any  mimey  which 
may  bare  been  paid  him  on  the  contract,  and 
also  for  damages  for  Its  nonperformance; 
Brewer  t.  Tyson.  48  M.  G.  181 ;  Lawlng  T. 
Blntlea,  97  N.  a  850,  2  B.  B.  252 ;  Beadi's 
UodenL  Law  of  Oontracts,  1 232,  citing  Thomp- 
Una  r.  Dudley,  2e  N.  T.  272.  82  Am.  Dec. 
348.  And  this  principle  will  not  be  affected 
by  tbe  fact  that  the  money  is  to  be  paid  by 
installmenta  If  the  price  la  entire  f<»r  a  com- 
pleted building  and  these  Installments  are 
■rbttraiy  ud  flxed  wltiumt  any  regard  to 
the  value  or  any  dlstinetlTe  ptntlw  at  the 
work  donew  Sdiool  Tnutees  t.  Bennett  27 
N.  J.  Law,  518,  72  Am.  Dec.  878.  But  If  the 
contract  Is  dlrlslbla  and  Bererable*  If  the 
price  Is  not  entire  for  a  completed  bulldtsg, 
bnt  Is  payable  by  Installment,  these  butall- 
menti  being  flxed  with  r^rd  to  the  value  of 
the  worfe  done,  or  aa  certain  iKMtl«ia  of  aame 
are  flnlsbed.  In  that  evmt,  If  the  atmetore  be 
destroyed  by  Inevitable  acddMit.  ''tlie  builder 
Is  entitled  to  recover  for  the  tnatallmenta 
■which  have  been  fidly  earned,"  bnt  it  seems 
that  be  baa  no  claim  fbr  a  pr(q>ortIonal  part 
of  tbe  next  Installment,  irtilch  baa  been  only 
partially  earned.  Bremr  ▼.  O^sar,  60  K.  O. 
178 ;  Beadi,  Modrat  Law.  dting  lUdiardson 
T.  Shaw,  1  Ha  Appk  284.  In  UiIb  well-con- 
^dered  case.  Lawa,  Judge,  detlrerlng  ttie 
c^lnlon*  Mya :  *Tnie  troe  principle  whldi  con> 
trolB  sncb  ft  case  aa  Ibla  la  clearly  stated  In 
Addison  on  Gontracta,  43Si :  If  tihe  contract 
price  of  tbe  building  la  to  be  paid  by  tnatall- 
menta  on  the  onnpletlon  of  certain  specified 
pOTtloDB  of  the  wmk,  eacb  Installment  be- 
cttnes  a  debt  due  to  tiie  builder  as  tbe  particu- 
lar portion  specified  la  completed,  and.  If  tbe 
house  la  destn^ed  by  acddent,  tbe  employer 
woDld  be  brand  to  p^  tiie  Installment  ttien 
due,  but  would  not  be  responsible  for  any 
Intermediate  woric  and  labor  and  materials.' " 
It  has  been  further  held  that,  where  the  con- 
tract to  build  a  completed  taonae  la  not  en- 
tire and  Indlrlalble,  bnt  tmly  a  contract  to  do 
a  part  of  tbe  work  and  furnish  part  of  the 
material,  the  owner,  or  some  Independent 
contractor,  having  nndntaken,  or  bdng 
bound,  to  do  some  substantial  pcntlfm  of  tbe 
wortc,  If  tbe  stmctore  la  destn^ed  by  fire  or  : 
other  Inevitable  accident  befwe  completion,  ; 


In  BQdb  case,  ttie  parties  are  relieved  from 
further  performance,  and  tbe  contractor  Is 
ordinarily  allowed  to  recover  for  what  he  has 

dme,  over  and  above  tbe  amount  whldi  may 
have  been  paid  him.  Oook  v.  McCabe^  58 
Wis.  2S0,  10  S.  W.  607,  40  Am.  Rep.  706; 
Butterfleld  v.  Byron,  163  Mass.  617,  27  N. 
B.  667,  12  L.  B.  A.  571,  26  Am.  8t  Bep.  664. 
In  tile  cases  Just  dted  and  others  of  like 
Inqwrt  the  nature  of  the  agreement,  both 
parties  contracted  with  reference  only  to  tbe 
one  particular  building,  and  evidently  contem- 
plated Its  continued  exlstoice.  On  its  destruc- 
tion, therefore,  both  sides  are  absolved  from 
further  obligation  ooncwning  It  The  meth- 
ods of  adjnstm«it  In  sncb  circumstance  are 
not  pursued,  because  tbe  modification  of  the 
general  rule  suggested  by  these  cases  does 
not  apply  to  the  one  we  are  amaldeilnft  and 
the  cases  are  only  referred  to  because  they 
are  mentioned,  and  to  some  extent  relied  on. 
In  tbe  argoraent  In  chief  of  tbe  defoidantfs 
counsel. 

In  the  contract  befbre  08  tbe  stljndatlMia 
for  payment  by  Inatallmente  are  clearly 
made  with  r^ermce  to  HMJaA  pintlons  of 
the  work  as  It  progressed,  and  tbe  contract, 
thmfore.  Is  not  entire,  but  divlalble,  and,  ap- 
plying the  principles  above  stated  and  perti- 
nent to  this  inquiry,  we  bold  that,  when  Uie 
walls  of  the  building  bad  readied  tiie  second 
story,  by  tbe  e^presa  terms  of  tbe  Instru- 
ment,  the  |950  was  due  and  owing.  This 
much  had  been  earned,  and  plaintiff  bad  no 
ri^t  to  recover  It  ba<^  nor  any  part  of  it, 
and  the  judgment,  ttaerefwe^  of  |460  entered 
against  defoidant,  being  predicated  vpoa  a 
right  to  recover  bads,  fba  paymoit^  le  eno- 
neouB  and  must  be  est  addCb 

NoUUng  is  due  the  defendant,  bowercr, 
by  reason  of  the  verdict  of  the  Jnir  to  Hie 
effect  that  tiie  walls,  as  tb^  stood  aftw  the 
fire,  were  worth  $500  to  plaintiff.  This  is 
what  tbe  8950  waa  dilefly  paid  for,  and 
being  greater  in  value  than  the  walls,  notic- 
ing Is  due  defendant  on  that  account 

The  81.000  to  be  due  when  tbe  bulldfaig 
should  be  covered  baa  not  beoi  paid  and  was 
never  earned,  and  no  question  abont  It  is 
Involved  In  this  suit 

The  four  notes  for  $1,000  cadi,  ezecnted 
and  ontstandluf,  and  now  In  the  hands  of  tbe 
Netlonal  Bank,  were  to  be  paid  only  after 
the  building  waa  completed.  They  were  In 
no  sense  a  payment,  but  by  tbe  express  terms 
of  the  contract,  anis  by  the  preaumptlon  of 
tbe  law,  they  were  only  given  In  evidence  of 
tbe  oMlgatlon,  and  tbe  mortgage  aa  security 
tm  tbeee  notea  when  they  matured.  The 
amount  r^resented  and  evidenced  by  these 
notes  haa  never  been  earned  and  was  never 
doe  by  the  contract^  and  the  plaintiff  la  en> 
titled  to  bare  them,  and  the  mortgage  given 
to  aeeare  tbem,  delivered  up  and  canceled, 
^ue,  tb^  are  In  the  bands  of  tbe  bank  oe 
collateral  tor  mwey  advanced  to  defendant; 
but  tb^  ore  held  wltiiont  indorsnnent  and 
are  subject  to  defaneee  and  CQulUes  available 
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f^lnst  the  payee.  Uayero  t.  IfcBlmmon, 
140  N.  a  640.  63  S.  B.  ITS. 

Ttae  ju^^ent,  tberefore,  as  to  theee  notes 
and  Oie  mortffaces  is  correct  and  tlw  same  is 
afllrzDed. 

Modified  and  affirmed. 


McArBB  et  el.  t.  GBSBN  et  aL 

(Sopreme  Court  of  North  Osrollna.   Deo.  18, 
1906.) 

1.  Tbusts— ConvBTAnci  ro&  TJbe  or  Tsusm 
—Ck>NSTBucrnoN— Estate  Created, 

An  owner  conveyed  land  to  a  grantee  ae 
truatee,  to  hold  for  hii  own  nee.  The  grantae 
conveyed  the  premiies  to  a  third  person  in  fee 
simple,  who  reconveyed  on  specified  tmscs. 
Beld,  that  the  owners  deed  conveyed  to  the 
grantee  the  legal  and  equitable  estate  in  fee. 
and,  when  he  conveyed  to  the  third  person,  all 
of  lus  estate  passed. 

2.  Sauk.  . 

An  owner  conveyed  land  to  a  grantee  as 
trustee,  to  hold  for  tils  own  ose.  grantee 
conveyed  the  premises  to  a  third  person  in  fee 
simple,  who  reoonveyed  to  the  grantee  as  trustee, 
to  hold  in  trost  for  his  wife  for  life,  and  on 
her  death  for  his  own  use  for  life,  and  then 
to  the  daughters  of  the  wife,  with  a  contingent 
remainder  to  their  children.  Held,  that  on  the 
death  of  the  grantee  the  title  descended  to 
his  heirs,  subject  to  the  trusts  declared,  and, 
but  for  tlu  contingent  remainders,  the  legal 
title  would,  by  the  provisl<m  of  the  statute  of 
uses,  vest  in  the  wife  fbr  Ilf^  and  in  tiie  daugh* 
ters  in  fee. 

8.  Tb-dstb— Appoikthskt  of  Nbw  Tbtjbtee— 
Attthobitt  or  Couar, 

Where  land  is  conveyed  in  trust  for  per- 
sons named,  for  life  with  contingent  remainders 
over,  it  was  competent,  on  aivUcation  of  the 
parties  in  Interest,  to  appoint  a  new  trustee,  on 
the  death  of  the  trustee  named  in  the  deed,  to 
hold  the  legal  titie  to  preserve  the  contingent 
remainders. 

4.  RBlCAinDZBS— SAUt   or  PaOPKBTT  UnoxB 
OU>KB  <w  Coubt-^Tbust  Pbopbbtt. 

Where,  on  the  apidication  of  the  parties 
in  Interest,  a  new  trustee  was  api>ointed  to  hold 
the  legal  titie  to  preserve  contint^t  remainders 
created  by  a  deed  conveying  real  estate  to  a 
trustee  in  trost  for  specified  purposes,  the  court, 
on  the  application  of  the  parties  in  Interest,  was 
authorized  to  order  a  sale  of  the  premises  either 
under  Bevisal  1005,  |  IGOO,  providing  that, 
wliere  there  Is  a  vested  intnest  in  real  estate 
and  a  contingent  ronainder,  tlie  court  may  mder 
a  sale,  or  inoependentiy  of  the  statute. 

5.  Tbdbts— Sauc  of  Tbust  Pbopbbtt— Pbi- 
TAn  Sale. 

'  Hie  court  may  direct  a  trustee  to  sell  the 
trust  estate  at  a  private  sale,  whue  such  a  aale 
Is  promotivs  6t  the  interests  of  the  parties. 

[Ed.  Notsw— For  cases  In  point,  see  Osnt.  IMg. 
vol.  47,  Tmsts,  |  2B0.} 

Appeal  from  Superior  Court,  Buncombe 
County;  O.  H.  All«i, 

Submission  of  controveray  by  Oora  McAfee 
and  othen  acalnst  Matt  Green  and  others. 
From  a  Judgment  fw  plalntUtiB,  dtfodants 
appeaL  .^rmed. 

This  was  a  controversy  submitted  without 
action  upon  the  following  agreed  facta:  On 
the  6th.  day  of  May,  1868,  C  E.  Graham,  be- 
ing the  owner  of  ^e  laud  In  controv^sy,  to- 
gether with  his  wife,  executed  deeds  of  con- 
veyance tbersCor  to  W.  L.  lixAUe,  as  trustee 


The  baboidnm  of  said  deed  In  the  followinc 
words:  "To  have  and  to  bold  the  abore- 
descrlbed  land  and  premises,  with  all  the 
ai^nrt^ances  thereunto  belonging  or  In  any 
wise  appertaining,  unto  the  aald  party  of  the 
second  part,  his  heirs  and  assigns,  to  the  <Hil7 
use  and  behoof  of  him  and  his  said  heirs  and 
assigns  fraevw."  No  other  or  fnrttiw  trusts 
were  declared  In  said  deeds.  On  September 
2S,  1889^  the  said  W.  L.  McAfee,  trustee,  and 
his  wife,  Cornelia  McAfee,  executed  to  PlatofF 
Zane  a  deed  conveying  said  real  estate  In  fee 
simple,  no  trust  being  declared  In  said  deed. 
That  on  the  Gth  day  of  December,  1880,  the 
said  PlatoB  Zane  describing  himself  as  trus- 
tee, executed  a  deed  to  the  said  W.  Lh  Mc- 
Afee, trustee,  for  tbe  said  real  estate  mKA 
the  following  trust,  to  wit:  "But  this  convey- 
ance Is  made  In  trust  for  the  sc^e  and  sepa- 
rate use  of  the  said  Cornelia  McAfee  during 
ber  natural  life,  free  from  the  control  and 
disposal  of  her  husband,  tbe  said  WllUam  H 
McAfee,  except  as  herein  provided,  and  so 
that  the  said  property  shall  not  be  subject  to 
the  debts  and  liabilities  of  ber  said  hujrtmnd, 
and  If  tbe  said  William  McAfee  shall  be 
living  at  the  time  of  the  death  of  the  said 
Cornelia,  then  after  ber  death  in  trust  for 
the  said  William  L.  McAfee  during  bis  nat- 
ural life,  and  from  and  after  the  death  ot 
them,  the  said  William  and  Cornelia,  In  trust 
tor  such  of  the  daughters  of  the  said  Oop- 
nella  and  William,  namely,  Blanche^  tiie  wid- 
ow of  Thomas  C  Acheaon,  Mary,  the  wldo>ir 
<^ 'Sylvester  M.  Hamilton,  and  Oora  McAfee^ 
as  shall  then  be  living,  and  tbe  children  of 
such  of  them  as  might  then  be  dead,  that  Is 
to  say,  to  each  of  thou  tbe  said  Blandie» 
Mary  and  Cora,  who  should  be  living  at  tbe 
time  of  the  death  of  the  survivw  of  thean, 
the  said  William  and  Cornelia,  an  equal  un- 
divided share  daring  ber  natural  llf^  for 
her  sole  and  separate  use,  free  from  the  con- 
trol and  dl^osal  of  and  not  to  be  subject  to 
tbe  debts  or  liabilities  of  any  future  husband; 
but  if  at  the  time  of  the  death  of  the  sor- 
Tivor  of  them,  the  said  William  and  Oomelia, 
or  ettber  of  th»D,  tbe  said  Blandbe^  Mary 
and  Cora  should  be  dead  leaving  a  chUd  or 
children  then  living,  such  child  or  chil- 
dren shall  take  and  have  absolutely  In  fee 
simple  the  same  share  which  bis,  her  or  their 
mother  would  If  then  living  have  been  en- 
Utied  to  as  aforesaid  for  her  natural  life, 
and  tbe  share  to  wblcb  eltber  of  tbon,  tbe 
said  Blanche.  Mazy  and  C(x«,  may  become 
mtitled  to  as  aforesaid,  for  h^  natural  llie^ 
shall  upon  her  death  vest  absolutely  and  In 
fee  simple  In  ber  child  or  children  living  at 
the  time  of  her  death,  or  If  there  sboold  be 
no  such  child  then  living,  in  ber  heirs  at 
law."  Power  was  conferred  upon  tbe  said 
trustee  to  sell  and  convey  tbe  pn^)erty  and 
hold  the  proceeds  thraeof  upon  tbe  same- 
trusts  therein  set  out  Hie  said  W.  L. 
McAfee  died  during  the  year  1800.  IHat 
thereafter  tbe  said  Cornelia  McAfee.  Con, 
Blanche  Acheeon,  Cornelia  Achcsot^  Hands 


Digitized  by  Google 


K.a) 


IfoAFAB 


T.GBBBN. 


829 


l^jnltton,  BlandM  HamUton,  and  Hra. 
Mary  Hamilton  duly  fliad  thtfr  patltion 
1»ef6ra  tbe  clerfe  of  the  nverior  coart  at  Bnn- 
cunbe  omnty  for  tbe  ptnrpoee  of  havlnf  a 
tnutee  apiK^ted  In  Ilea  of  tbe  said  W.  L. 
McAfeei  That,  immiant  thereto,  tbe  aald 
•clerk  made  a  decree  appointing  the  aald  Cor- 
nelia McACee  tnutee  In  Ilea  of  tbe  said  Wll* 
11am  L.  iScAtee,  deceaaed,  Tcattng  In  her  tbe 
title  to  aald  land,  npon  the  same  tmst  de* 
•clared  In  aald  deed.  Hie  said  Oomella  diere- 
after  died,  and  the  said  Blanche  Acbeaon 
died,  leaTlnc  as  ber  only  cfalldren  and  betra 
«t  law,  Blanche  Adieaon  and  Cornelia  Acbe- 
aon. Tbe  said  Mary  Hamilton  thereafter 
^led,  learlnr  Blanche  Hamilton  and  Hande 
Bamllton  aa  her  only  heirs  at  law,  all  of 
whom  are  more  than  21  years  of  age.  The 
plaintiff,  Cora  McAfee,  baa  no  dilldr^  and 
ta  the  only  llTSng  child  of  W.  I*  and  Oomdla 
UcAfee,  and.  In  default  of  lasne,  ber  aald 
nieces  wonld  be  b«:  hein  at  law.  Tbe  own- 
«n  of  aald  pn^perty  bave  been  itfered  de- 
fendants Natt  Oreen  and  wife,  flie  sam  of 
988,000  therefor,  and  have  agreed  to  sell  and 
-conTsy  tbe  same  to  said  parties  for  said  sum, 
whldi  tbey  regard  as  a  fair  price  tor  aald 
pRVerty.  It  appears  that  tbe  said  parties 
«wn  other  real  estate  In  the  city  of  Asbe- 
Tllle,  subject  to  ttw  same  IlmltatUma,  wfaldi 
fa  nnlmproTed  and  yltidlng  no  InccMue.  Tbat, 
St  the  same  were  Improred  the  erection  of 
boUdbigB  thereon.  It  would  yield  to  tbe  said 
puttee  an  incmne.  In  a  proceeding  Instl- 
tnted  by  the  said  Cora  against  the  other  par- 
ties, owners  of  said  land.  In  tbe  Biq>ertor 
conrt  of  Bnnoombe  county,  an  ord«r  waa 
aiade  at  Sept^i^r  term  1906,  appointing 
H.  T.  CoUlna  guardian  ad  litem  to  rcprearat 
such  children  aa  mli^t  be  bom  to  the  said 
Oora  McAfee  and  aft»  her  death  be  entitled 
to  said  Interest  In  the  property  In  remainder. 
At  the  Bald  term  of  said  court,  the  aald  H.  T. 
Collins  was  also  appointed  trustee,  with  pow- 
er and  direction  to  hold  said  title  to  aald 
land  upon  the  same  trust  get  out  In  the  said 
^leed,  bearing  date  December  0,  1889.  He 
wan  further  authorized  and  empowered  to 
discharge  the  trust  set  ft>rth  in  aald  deed, 
Cora  McAfee  being  the  owner  of  the  one- 
third  undivided  Interest  In  said  pr<H?erty.  H. 
T.  GolIIna,  guardian  and  trastee,  duly  filed 
answer  In  said  proceeding,  admitting  the 
facts  hereinbefore  set  out  At  the  said  term 
of  said  conrt  an  order  waa  made  In  whldi 
QeotgB  H.  Wright,  Baq.,  was  appointed  ref- 
wee^  with  direction  to  Inquire  Into  the  facts 
concerning  said  offer  to  sell  said  land  aud 
take  testimony  thereupon  and  to  r^wt 
wbetbo',  upon  such  facts,  the  Interests  of 
the  said  parties,  eq>eclally  the  said  Cora 
McAfee,  wonld  be  oihanced  by  tbe  sale  of 
tbe  property,  and  whether  or  not  the  price 
offwed  therefor  was  Just  and  fair,  etc. 
Thereafter  tbe  said  referee  made  his  report 
to  the  court,  from  which  it  appeared  tbat  he 
had  taken  testimony  in  respect  to  the  mat- 
ters submitted  to  blm,  and  that  be  found 


Uie  facta,  as  herelnbafftre  set  fortti,  to  ba 
tne,  and  further  that  tbe  Interest  of  tbe  par- 
tiss  would  be  materially  pnnnoted  a  sale 
of  the  property  and  tbe  relnTestmokt  of  flie 
proceeds  derlred  ^unborn.  Thereupon  tiie 
said  court  made  a  decree  reciting  the  facts 
ber^before  set  forth.  In  which  It  was 
ordered  and  adjudged  '^t  H.  T.  Collins,  of 
Asberllle,  N.  a,  be,  and  be  la,  hereby  ap- 
pointed conunlaslonw  of  this  court,  and  Is 
ordered  and  directed,  aa  such  conunlsalonw, 
to  sell  and  convey  inunedlately  at  private 
sale  to  Natt  Green  and  wife,  Mary  B.  Oreoi, 
of  Aaherllle,  N.  C,  said  one  undivided  one- 
third  Interest  in  said  propertr,  at  tbe  price 
of  tieven  thousand,  alx  hundred  and  sixty- 
alx  and  two-third  dollars  (fll,60m) ;  and 
he  is  further  ordered  and  directed,  as  sndti 
conunlsalona,  to  execute  and  d^ver,  npm 
the  payment  of  audi  purdiase  m<«ey,  a  deed 
of  conveyance  in  due  form,  conveying  to  aald 
Natt  Oreen  and  wife,  Mary  B.  Oreen,  their 
heirs  and  astigns,  said  undivided  one-third 
intmst  in  aald  land  and  pn^rty."  He  was 
further  ordered,  after  paying  tbe  costs  of 
the  proceedings,  to  hold  the  remainder  of  tbe 
proceeds  of  said  sale,  one  undivided  one- 
third  Interest  of  the  said  Cora  McAfee,  as 
said  OHnmlssloner,  until  further  order  of  the 
court  In  tbe  premises,  etc.  It  further  ap- 
peared tbat  all  the  other  parties,  owners  lof 
said  land,  to  wit ,  Blandie  Achesoo,  Cornelia 
Acheson,  Blanche  Hamilton,  and  Maude  Ham- 
ilton, had  executed  a  deed,  conveying  their 
two-thirds  interest  in  aald  property  to  the 
defendants  Natt  Oreen  and  wife.  It  was 
thereupon  adjudged  and  decreed  by  the  court 
that,  upon  the  payment  of  the  said  f80,000, 
purchase  money  as  aforesaid,  to  the  said 
parties,  deeds  therefor,  as  set  out  in  the  rec- 
ord, be  delivered  to  the  defendants  Green 
and  wife.  To  this  Judgment,  the  defendants 
excepted  and  appealed. 

Wells  &  Swain,  for  appellants.  Julius  G. 
Martin,  for  aroeUees. 

CONNOB,  J.  (after  stating  tbe  case).  The 
defendant's  counsel  except  to  the  Judgmmt 
her^  for  that :  (1)  The  deed  from  McAfee 
to  Zane  Is  not  signed  as  trustea  The  land 
Is  convened  by  Graham  to  McAfee  ''as  trus- 
tee" with  habendum  to  "bis  own  use  and  be- 
hoof." No  other  use  Is  declared  than  such 
as  would  attach  by  operation  of  law,  the  deed 
reciting  the  payment  of  the  purchase  money 
the  grantee.  The  word  "trustee"  Is  there- 
fore surplusage,  not  affecting  the  legal  title 
cwveyed  by  the  operative  worda  of  the  deed. 
(2)  That,  tipon  his  death,  the  heirs  of  the 
trustee  hold  tbe  legal  title.  This  is  true 
when  the  legal  and  equlteble  estates  are 
separated  and  the  trustee  does  not  convey 
the  legal  title.  Clayton  v.  Bose,  87  N.  C. 
106,  and  many  other  casee  in  our  Reports, 
the  last  of  which  Is  Cameron  v.  Hicks,  141 
N.  a  21,  68  S.  ID.  728.  Hence,  the  legal 
and  equitable  estates  were  In  McAfee  In 
fa»   When  he  conr^ed  to  Zane  all  of  the 
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estate  wblcb  be  had,  thne  was  nothlnK 
left  In  him  to  rest  ta  bis  heirs.  (S)  The  trus- 
tee may  be  appointed  by  the  court,  upon 
death  of  original  tmstee;  hence  deed  from 
substituted  trustee  Is  necessary  to  perfect 
the  title.  As  we- have  seai,  the  legal  title 
vested  In  Zane  by  deed  from  McAfee  and 
by  Zane's  deed  to  UcAfee  of  December  6, 
1889,  It  revested  In  bim  upon  the  trusts 
therein  declared.  Upon  the  death  of  McAfee, 
the  legal  title  descended  to  bis  heirs  at  law 
subject  to  the  trusts  declared,  to  wit,  for 
Mrs.  McAfee  for  life,  remainder  for  them- 
selves, subject  to  the  limitations  contained 
In  the  deed  from  Zane  to  McAfe&  As  Mrs. 
McAfee,  upon  the  death  of  her  husband,  be- 
came discovert,  but  tor  the  contingent  re- 
mainder, the  legal  title,  by  operation  of 
the  statute  of  uses,  would  have  vested  In 
her  for  life  and  In  her  daughters  Id  fee, 
thus  combining  both  estates  and  maJcioc  a 
perfect  legal  title.  Tlie  parties,  we  presume, 
being  wo  advised,  filed  their  petition  In  the 
superior  court,  pursuant  to  section  1087, 
Revisal  1905,  to  have  a  new  trustee  appoint- 
ed. All  of  the  parties  in  Interest  Joined  in 
the  petltl(m,  and,  upon  the  passing  of  the 
decree,  Mrs.  Gcn^ella  McAfee  became  ttie 
trustee,  holding  the  legal  title  upon  the 
same  trusts  as  the  original  trustee — so  tAr 
as  It  was  competent  for  the  court  to  con- 
fer them.  It  Is  doubtful  whether  the  power 
to  sell  and  Invest  the  proceeds  conferred  upon 
W.  L.  McAfee,  being  one  of  personal  confl- 
dence,  involving  the  exercise  of  discretion, 
vested  in  the  substituted  trustee.  Young  v. 
Young,  97  N.  a  182,  2  8.  B.  78;  Baker  v. 
McAden,  118  N.  a  740,  24  8.  B.  681.  This 
is  not  material  hei<e,  because  all  parties  In 
Interest  Joined  In  requesting  the  appoint- 
ment of  a  new  trustee  and  no  attempt  Is 
being  made  by  the  trustee  to  execute  the 
power  of  aale  conferred  upon  the  original 
trustee.  It  Is  not  vary  material  whether 
the  decree  of  the  clerk,  sabstttutiug  the  new 
trustee,  be  wroneous  or  not,  because  no 
actlmi  was  taken  by  Mra  Cornelia  McAfee, 
as  trustee,  affecting  tbe  title,  and,  upon  h«r 
death,  the  legal  title,  if  divested  the  de- 
cree, immediately  revested  in  the  same  per- 
sons as  her  heirs  at  law.  Upon  the  death 
of  Mrs.  Acheaon  and  Mrs.  Hamilton,  two- 
thirds  undivided  Interest  vested  In  fee  In 
their  daughters,  merging  the  legal  and  equlta- 
Ue  estates,  thus  putting  an  end  to  all  limita- 
tions upon  their  two-thirds  Interest  Assum- 
ing, as  the  parties  have  done,  tbat,  upon 
the  death  of  Mra  Cornelia  McAfee,  the  mew 
trustee,  the  legal  title  to  one-third  undivided 
interest  descended  to  her  heirs  at  law,  her 
grandchlldr^  and  Cora  McAfee,  in  trust 
for  said  Oora  to  fee,  subject  to  be  divested  by 
birth  and  snrvtval  of  issue,  It  was  <dearly 
competent  upon  the  application  oi  all  parties 
In  interest  to  appc^t  a  new  trustee  to  bold 
tbe  legal  tlfle  to  preawve  contb«ent  ranaln- 
dm.  Havlnc  dime  so^  wa  can  see  no  reason 


wl^.  Ind^tendeutly  of  tbe  statnta  of  1908. 
Revisal  1905,  I  1590,  tbe  court  upon  tbe  ap- 
plication of  all  tbe  parties  In  Interest  the 
trustee  representing  contingent  ranalndermat 
could  not  direct  a  sale  of  the  land.  This  was 
held  in  pvorman  v.  Tate,  114  N.  O.  V71.  U 
8.  BL  706,  and  tbe  authorities  reviewed  In 
Springs  T.  Scott  182  N.  a  548,  44  8.  B.  US. 
To  prevent  any  possible  doubt  of  the  existence 
of  the  power,  and  to  provide  tar  its  exen^ 
and  protect  the  intoreit  of  all  partlea  In  n- 
malnder,  whether  In  ease  or  not  the  act  ct 
1908.  being  section  1590,  Revisal  190B,  was 
passed.  "In  all  casea  where  tbm  la  a  vest- 
ed Invest  In  real  estate,  and  a  oonttngent 
remainder  over  to  persons  who  are  not  la 
being,  or  when  the  conUngimcT  baa  not  7«t 
happoied  which  will  detarmlne  wbo  tbe  la- 
malndermoi  are.  there  may  be  a  sale  of  tbe 
property  by  a  proceeding  In  the  superior  oonrt 
at  term  time,  which  prooeedlns  BhaU  be  ooo- 
dnctod  In  tbe  manner  pointed  out  In  Oil 
secttoo."  The  manner  of  prooedura  la  apedf- 
Ically  pointed  oat 

The  facts  set  out  in  the  record  bring  this 
case  dearly  within  the  language  and  porpose 
of  tbe  Btatnto  as  emutmed  In  Hodcea  t.  Ups- 
comb,  1S8  M.  a  190,  46  B.  B.  506.  The  par- 
pose  of  the  statute  was  dearly  pointed  out 
by  tiie  Obttf  Joatlce  In  bla  wtil-cnisldtted 
opinion  In  that  caae,  and  we  can  add  noOUng 
of  ralne  tberetik.  In  Smith  v.  Gndcw,  IM 
N.  a  627.  45  S.  BL  965.  we  a^ln  cmstraed 
the  statute  and  disposed  of  the  same  excep- 
tion made  here,  saying:  "To  tbe  soggeatlon 
in  tbe  demurrer  that  all  persms,  who  inl|lit» 
In  any  contingency,  have  an  Interest  ibaeln. 
are  not  made  parOes,  it  la  anfficient  to  aay 
that  tbe  act  <tf  190S  was  passed  o^preasly  to 
meet  the  difficulty  therein  Bnggested."  An- 
derson V.  Wilklns,  142  N.  O.  154,  55  S.  B.  272. 
The  Btetnte  Is  so  manifestly  in  accordance 
with  a  sound  public  policy,  as  well  aa  tbe 
promotion  of  private  right  and  Interests,  that 
we  have  not  hesitated  to  give  it  such  a  con- 
struction as  effectuates  tbe  IntentkMi  of  tbe 
Legislature.  In  a  country  such  aa  onra  tbe 
highest  public  and  private  Intureste  are  pro- 
moted by  removing  otwtnictlons  to  alloia- 
tion  and  giving  security  to  tltlea.  To  the  ex- 
ception that  tbe  sale  is  directed  to  be  made 
privately.  It  Is  snfflctent  to  cite  Rowland  v. 
Thompson,  78  M.  C.  004,  and  Rarcella  v.  Hi^k 
good.  118  N.  a  712,  24  8.  B.  124.  The  power 
of  the  court  to  order  tbe  sale  to  be  made 
privately,  when  it  ajipears  to  be  promotive  of 
the  interesta  of  tlie  parttes,  baa  been  too  fie- 
qnently  adjudged  by  tills  court  to  be  consid- 
ered an  open  question.  The  proceeding  hai 
been  conducted  with  careful  regard  to  tbe 
statute  and  the  course  and  practice  of  tbe 
court 

Upon,  a  careful  conalderatlon  of  tbe  entin 
record  ajiA  tbt  exceptions  ot  d^eDdanta,  wi 
find  no  error.  Tbe  Jndgmnt  moat  ba  af- 
flimed. 
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HXLMB  T.  WB8TBBN  UNION  TBLB- 
QBAPB  €X). 

(Biq^eiM  Omrt  of  North  GaioUwL   De&  18, 
1906.) 

1.  Tklxobafhb— FAiLcn  TO  DKUvn  UM- 
U.OI  Pbomptlt— Actions  von  Daiuu^- 

BlOHT  OF  Aonon— E^IDKHCI. 

In  M  action  wiliut  a  telem^  contpany 
to  recorcr  for  mental  ancalfh  tor  tallnre  to 
promptir  deliw  a  mcMage  filed  and  signed  1^ 
plaintiGTi  md,  eridenoe  held  InaofBcIent  to 
ehaq^  defradant  with  Imowledn  that  the  son 
■ent  the  meaiage  as  his  fathers  agent  or  that 
the  father  might  suffer  mental  ansnlsh  if  the 
telegram  was  nnreasonably  delayed. 

2.  Samb— DAMaon. 

A  peracm  who  ia  not  mentioied  In  a  tel» 
gram  or  whoae  interest  therein  la  not  eommnni- 
cated  to  the  oompanr  cannot  recorer  tobetantial 
damages  for  mental  angolsh  caused  by  delay 
in  dellTery,  but  only  the  price  paid  fw  trana- 
mission. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  45,  Telegraphs  and  Triephones,  SI  64r-74J 

Clark,  a  J.,  dissenting. 

Appeal  from  Superior  Court,  Me<^]enbnrg 
Ooimty;  Peebles,  Judge. 

Action  by  M.  A.  Helms  agatiist  the  Weatem 
Union  Tel^apb  Company.  Judgment  for 
platntUf,  and  defendant  an>eals.  Rerersed. 

This  action  was  Inatitnted  1^  the  plaintiff 
to  zecoTW  damages  for  mental  angalsh  on 
sooonnt  of  the  failore  of  the  defendant  to 
promptly  deliver  to  bis  Bon-in*law,  at  Cbai^ 
lott^  N.  0^  a  message  which  the  plaintiff  had 
sent  throni^  John  Helms  from  Plnerllle,  N. 

G.  in  the  following  words:  "Will  Helms, 
Charlotie,  N.  C  Motiier  my  sl<k.  Come  at 
onca  [Signed]  John  Helms.** 

Tlllett  ft  Ontbrie,  for  an>^lut  Burw^ 
A  Canslw,  for  amtellee. 

BROWN,  J.  The  «KC«pti<uiB  Qt  tiie  ditfend- 
ant  to  the  erldence  and  to  tbe  charge  of  the 
court  raise  two  qiusti«u  for  our  considera- 
tion. (1)  Is  then  any  evidence  which  diar^ 
gee  the  defendant  with  knowledge  that  John 
Helms  filed  the  t^egram  as  the  agent  of 
and  for  tbe  benefit  of  bis  father  H.  A.  Helms  T 
(2)  Can  this  plaintiff  sustain  an  action  for 
damages  f&r  matal  anguish  without  proving 
snch  fact? 

As  to  the  first  cmtentbrn  of  ttw  d^endont 
we  think  tbe  evidence  tends  to  prove  tbat 
John  Hehni,  26  years  old  and  tlu  son  of 

H.  A.  ^ms,  filed  the  telegram  with  the  o^ 
entor  at  Ptnevllle;  that  the  t^erator  asked 
fbr  tile  number  and  street  tbe  sendee;  ttiat 
John  Helms  said  he  did  not  know  It;  that 
tbe  operator  said  be  could  not  send  tbe  mes- 
sage until  he  got  tiie  address;  that  John 
Helms  went  back  to  his  father  and  got  tbe 
address;  tiiat  be  told  tbe  operator  tbat  hia 
father  knew  the  street  number;  that  the 
operator  knew  John  Helms,  and  also  knew 
tbe  plaintiff;  tbat  John  Htims  told  tbe 
operator  that  tbe  sendee.  Will  Helms,  was  his 
brother-in-law,  andtbattbeplalntlff  sent  John 
Helms  to  send  tbe  message  and  gave  blm  tbe 
inooc7  to  pay  for  it  but  Jtrtm  Helms  failed  to 


■olaftnmtiwopuator.  We  tUnk  tbere  !■  notb- 
biff  In  the  evidence  which  could  reasonably 
charge  tbe  defendant  with  knowledge  tbat  tba 
pontiff  was  tiM  real  beneflduy  sod  tbat  Us 
sm  was  acting  as  his  agent  In  sending  tbe  mas- 
sage. There  is  nothing  in  the  evidence  or  on 
tbe  ftoe  of  tiie  message  wbldi  diargea  tbe 
defendant  wltii  notice  that  A.  Bebns,  tbe 
plaintiff  may  suffer  mental  wngniaii  if  tbe 
telegram  Is  unreasonably  delayed.  Telegraph 
Co.  V.  Ktrkpatrick,  78  Tex.  21T,  1ft  &  W.  7(K 
18  Am.  St  Bap.  87. 

As  to  tbe  second  contentlm  we  are  likewise 
of  (9lnhm  witb  tbe  dcfOndant  Tbe  oveiv 
wbebnlnff  wtiifist  of  antborlty  !■  to  the  rilect 
fliat  a  party  who  is  not  mentkmed  in  a  mes- 
sage or  whose  interest  therein  Is  not  com- 
municated to  tbe  company  cannot  recover  sub- 
stantial damages  for  mental  anguish.  Bquixe 
V.  Telegraph  Co..  98  Mass.  387.  88  Am.  Dee. 
1S7;  Telegraph  Cou  r.  Proctor  (Tex.  (St. 
App.)  2B  S.  W.  818;  Railway  t.  Seals  (TeL 
Civ.  App.)  41  8.  W.  841;  Elliott  r.  Telegraph 
Co.,  76  Tex.  18t  12  B.  W.  064, 16  Am.  St  B«|K 
872;  Ttiegrapb  Co>  Brown,  71  Tex.  7^ 
10  8.W.  828,2L.ILA.78a.  This  doctrine 
Is  nowhere  more  emphatically  declared  than 
by  the  Supreme  Oonrt  of  Texas  where  tiie 
docMne  of  mental  angolsh  is  sumtosed  to 
have  originated.  In  Tdegraph  Go.  v.  Qot- 
cbtf  (Tex.  Sup.)  68  S.  W.  686^  tbat  oonrt 
affirmed  Its  fOrmer  ruling  to  tbe  effect  that 
a  party  wboee  Interest  In  the  telegram  was 
not  made  known  to  tiie  company  could  not 
recover.  There  appears  In  tiiie  opinion  the- 
significant  statement  by  tbe  court  tbat  tba 
court  had  "already  expressed  its  disinclina- 
tion to  extend  tbe  rlg^  of  recovery  In  ttite 
<dass  of  cases  beyond  tbe  llmtts  abttdy  fixed 
by  the  dedslMis  of  this  court"  In  Davldp 
son  T.  Tdegrapb  Co..  54  B.  W.  880,  and  Mor- 
row v.  Tel^^pb  Co.,  64  S.  W.  868,  tbe  Court 
of  Appeals  (rf  Kaitu(±y  held  that  a  party 
whose  name  ms  not  mentioned  in  tiie  mes- 
sage could  not  recover  fOr  mental  anguish. 
In  Rogers  v.  Telegraph  Ga  (8.  O.)  61  8. 
B.  778,  the  Supreme  Court  of  South  Carolina^ 
after  referring  to  tbe  rule  of  Hadlcgr  t.  Bax- 
endale  as  omtrolllng  these  mental  anguish 
cases,  then  proceeded  to  bold  tbat  tbe  party 
whose  Interest  was  not  disclosed  could  not 
recover.  Ttie  beadnoto  correctly  dlgesto  the 
<Vlnton  In  these  words:  **Wbere  a  buAand 
soids  a  telegram  to  bis  wife's  mother,  and 
it  does  not  show  on  Its  fiace  tiiat  it  is  for 
tbe  benefit  of  bis  wife,  and  It  Is  not  alleged 
to  the  cconplalnt  tbat  the  tedegrapb  company 
bad  notice  tbat  tbe  ttiegram  was  sent  tm 
the  benefit  of  the  wlfO^  tbe  onnplalnt  tails 
to  show  tbat  sbe  was  entitled  to  dam  ^es  for 
tallore  to  deliver.**  In  Poteet  v.  Ttfegrai^ 
Oo.  (S.  a)  D6  S.  B.  118,  Mr.  Justice  Woods, 
speaking  for  tiiat  eotut  discusses  tbe  matter 
witbrnncbdeameBsoCoBpressiak:  *an  cases 
of  this  ebaractar  tbe  suit  Is  usually  toe  tiie 
tort  oommitted  to  tneadi  (tf  tbe  puMic  duly 
owed  to  the  platottff,  but  tbe  doty  springs  out 
ot  tbe  cmtract  and  depends  on  It,  tor  maIl^ 
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-fWtly  tlie  defendant  owes  no  inibUc  doty  con- 
■cernlng  a  particular  telegram  except  to  those 
for  wtaom,  or  In  whose  behalf,  It  has  onder- 
taken  to  transmit  It  All  others  are  of  the 
•ontslde  public,  and  damages  wblcb  they  In- 
cidentally suffer  cannot,  by  any  stretch,  be 
regarded  the  natural  and  proximate  result  of 
faUnre  to  transmit  a  particular  telc^aphlc 
message.  The  contract  fixes  the  relation,  and 
he  who  sues  for  tort  based  on  contract  must 
■show  prlTlty  with  the  party  to  be  chained 
^  connecting  himself  with  the  contract  as 
«  party  or  a  known  beneficiary.  In  further 
support  of  this  Tiew,  it  may  be  remarked 
that,  aa  to  the  subject-matter  of  a  tel^am, 
It  la  too  w^l  established  for  discussion  that, 
before  there  can  be  a  recorery,  the  telegraph 
■company  must  have  notice  that  the  particular 
remit  alleged  aa  the  basis  of  the  claim  was 
to  be  apprehended  from  delay  In  transmission. 
The  same  principle  makes  It  necessary  to  re- 
•eovNj  that  there  should  be  notice  to  the  com- 
pany of  the  beneficial  interest  of  the  particu- 
lar person  who  claims  compensation  for  suf- 
fering." In  his  c^lnlon  the  learned  Justice 
«ltes  a  large  number  of  authorities  in  support 
<it  hlfl  views.  The  right  of  the  aendee  to 
recover  of  a  tel^aph  company  for  error,  or 
n^llgence  In  the  transmlssim  or  delirery  of 
■a  telegram  is  altogether  denied  in  Great 
Britain.  Playford  t.  Tel^aph  Co.,  L.  R.,  4 
■Q.  B.  706.  In  this  country  the  Bngllsh  doc- 
trine'does  not  generally  prerall.  Hen  the 
wdglit  at  authority  holds  that  the  sendee 
may  recover  In  his  own  name  such  damage 
aa  be  may  have  eostained  by  reason  of  n^- 
llgence  when  the  meesagft  waa  intended  for 
bla  benefit  and  It  was  apparent  on  the  face 
■of  the  message  or  the  company  otherwise  had 
knowledge  of  It  2  S.  &  R.  Neg.  <6th  Ed.)  I 
643;  Joyce,  Elec.  Law,  I  1008;  Frazier  v. 
Telegraph  Co.  (Or.)  78  Pac  830,  67  li.  B.  A. 
.820.  The  same  principle  applies  where  the 
message  la  sent  for  the  benefit,  and  at  the 
Instance,  of  any  one  whose  name  does  not 
appear  on  Its  face.  The  well-known  rule 
laid  down  In  Hadley  v.  Baxendale,  9  Bxch. 
340,  decided  In  1854,  has  been  applied  by  the 
BiqirHne  Oourt  of  the  United  State  to  tele- 
ffrapb  cases,  and  it  is  held  that  where  the 
telegraph  company  Is  not  informed  of  the  na- 
ture of  the  transaction  to  which  the  message 
relatea,  or  of  the  posltltm  which  the  plain- 
tiff in  the  action  would  probably  occi4>y,  the 
measure  of  damages  for  negligence  la  the  sum 
paid  for  sending.  Primrose  v.  Tel^aph  Ca, 
154  U.  S.  29,  14  Sup.  Ct  1098,  38  L.  Ed.  888; 
Hall  V.  Telegrapb  Co..  124  U.  S.  444,  8  Sup. 
Ct  577,  81  L.  Bd.  479.  Our  own  court  has 
adopted  the  same  principles  of  law  as  ap- 
plicable to  this  class  of  cases.  In  a  well-con- 
sldered  opinion  in  Williams  v.  Telegraph  Co., 
186  N.  a  82,  48  S.  B.  559,  Mr.  Justice  Walker 
aays :  'TTbe  principle  uniformly  sustained  by 
the  cases  vptm  the  subject  some  of  which  we 
have  dted.  Is  that  nnleaa  the  meaning  or  Im- 
p(»rt  ot  a  message  la  tither  shown  by  its  own 
terms  or  is  made  known  by  Information  given 


to  the  ngent  receiving  It  In  behalf  of  flio  com- 
pany for  transmission,  no  damages  can  be  re- 
covered for  failure  to  cwrect^  transmit  and 
deliver  It  beyond  tbe  price  paid  tor  the  aerr- 
Ice."  In  Cranford  v.  Telegraph  Oa,  138  N. 
a  162,  50  B.  B.  685,  tbe  plaintiff  was  not 
permitted  to  recover  because  ha  inta«at  in 
tbe  tdegram  was  not  shown  upon  tbe  fiioe 
of  It  and  waa  not  brought  to  the  attentfcm  of 
the  company,  and  it  Is  specifically  hM  that 
"there  can  be  no  recovery  of  damagea  fox 
delay  in  the  transmlaalon  and  dellvety  of  a 
telegram  when  It  does  not  appear  in  any  way 
that  tbe  plaintiff  was  the  Intaided  baieflcUry 
of  the  menng&''  See,  also,  Kennon  t.  Tele- 
graph C0..126N.  a282,85S.B.46&  In 
ccoiclualon  we  regard  It  as  well  settled  In  this 
court  now,  aa  well  aa  in  all  other  eonrtn 
whom  decisions  we  have  examined,  that 
wboe  there  la  a  delay  in  the  deUvery  of  a 
telegram,  the  td^raph  company  la  not  liable 
for  the  mmttil  anguish  of  every  one  aoffeiing 
by  the  fallnre  to  ddiver  tfae'message,  but 
only  to  those  fbr  whom  a  tn  whose  behalf  It 
has  undertaken  to  transmit  It  We  will  not 
undertake  to  reconcile  CashIon*a  Oaae^  124 
N.  a4BB,82  8.B.  746,45L.B.A.100,  irltb 
the  prlndplea  herein  laid  down.  Whatever 
tiiere  may  be  that  Is  omfllctlng  with  then  in 
that  case  we  regard  aa  having  been  hereto- 
fore disregarded  and  practically  overruled. 
We  are  of  Qplnltm  that  tbe  i^alntlff  Is  en- 
titled to  recover  nominal  damages  oaljt  rl*^ 
the  price  paid  for  the  meflsage. 
New  trial. 

CLABK,  C.  J.  (dissenting).  On  December 
18,  1905,  the  plaintirs  wife  became  ill  at 
their  home  In  Plnevllle^  N.  O.,  and  the  plain- 
tiff directed  bla  eon,  JcSm  Helms,  to  go  to 
the  telegraph  office  and  send  a  message  to 
his  son-in-lBw,  W.  A.  Helms,  who  resided 
in  Charlotte,  and  tell  him  ttiat  plainturs 
wife  was  very  sick,  and  wanted  him  to  come 
and  come  at  once.  •  Accordingly  John  Helms 
delivered  for  transmissttm  the  f(rfIowing  tele- 
gram: "Win  Helms,  Charlotte,  N.  0.  Mother 
very  sick.  Come  at  once.  John  Helms." 
The  Jury  found  that  tiie  defendant  negli- 
gently delayed  the  transmlsfilon  of  this  tele- 
gram and  the  defendant's  brief  statea  the 
facta  as  above  and  adds  that  thm  ia  no 
question  raised  on  this  appeal  as  to  the 
negligence.  The  plaintiff  lu'onght  this  suit 
to  recover  damages  for  mental  angidah  caus- 
ed by  the  failure  of  the  said  Will  Helms  and 
also  the  wife  of  Will  Helms  (she  being  tbe 
dau^ter  of  the  plalntltC)  to  reach  the  bed- 
side of  the  plaintiff's  wife  before  ber  deatb, 
and  be  present  with  him  after  that  time. 
It  waa  In  evidence  that  the  plaintiff  waot  his 
asm,  John  H^ms^  to  the  telegraph  office  fcr 
the  purpose  of  sending  said  meaaage  and 
gave  him  the  money  to  pay  for  it;  that  the 
operator  knew  John  Helnu  and  his  father 
and  their  relationship;  that  the  operator 
refused  to  send  the  message  without  iufor- 
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matlai  u  to  tbe  stnet  anmber  of  tendM; 
and  that  fliennpoii  Jnim  HebDs  lald  tlut  be 
would  fo  1mA  to  llwhoue  9t  tab  fatbor  and 
get  tbe  addnn,  iriildi  bo  Old  and  gan  !t 

to  tbe  opentiM', 

TUB  chief  defenoe  teUed  oo  la  ttAt  It  does 
not  appear  that  the  operator  waa  toM  <except 
taifcfeDtlaUy)  that  the  meesage  Traa  aent  by 
John  Hdnu  as  agent  for  hia  fftttier.  When 
a  telegraiA  company  faUa  to  deliver  a  mee- 
aage  or  to  ddim  It  promptly  ttUa  !■  more 
.Uian  a  breadi  of  prlTate  contract,  for  the 
company  eoold  not  refoae  to  accept  and  wnd 
the  measag&  It  Is  a  tort  and  a  breadi  of  a 
pnbllc  duty.  It  Is  commonly  described  as  a 
twt  arising  ont  of  a  brmcb  of  cMitnct  In 
Greoi  T.  Telegraph  Co.,  U6  K.  O.  at  p.  402, 
4B  B.  K  16S,  67  L.  R.  A.  086,  108  Am.  St  Bep. 
9BB,  Donglas,  J.,  said,  speaking  for  a  imanl* 
moos  court:  **In  tbe  words  <tf  a  great  Bn- 
gllsh  judge  'a  breach  of  this  dnty  Is  a  breach 
of  the  law,  and  for  this  breach  an  actlcw 
lies,  foundeis  on  the  common  law,  which  ac- 
tion wants  not  the  aid  of  a  contract  to  sup- 
port It'  This  has  been  expressly  held  by 
this  conrt  In  Cashlon  t.  Telem^ph  Co.,  124 
N.  a  450,  82  S.  R  746,  45  Ii.  R.  A.  100,  Lan- 
die  T.  Telegraph  Co..  124  N.  C.  628,  82  B.  B. 
S86,  and  Cogdell  t.  Telegraph  Co.,  135  N.  C. 
431,  47  8.  B.  114."  Whether  the  message,  as 
to  which  there  Is  such  default  Is  one  whose 
a^anlt  causes  pecuniary  loss  or  mental  an- 
guish, the  party  entitled  to  sue  must  be  the 
"real  party  In  Interest?*  and  comes  within  one 
of  two  categories:  Either  (I)  a  party  to  the 
contract  or  (2)  a  beneficiary  named  there^p. 

1.  He  may  be  a  party  to  the  contract  by  be- 
ing either  the  sender  whose  name  Is  signed 
to  the  meesage,  or  the  principal  Cwhether 
disclosed  or  not)  who  paid  for  the  mess^ 
or  by  whose  order  the  message  was  sent 
Whether  the  breach  caused  iiecunlary  loss 
or  mental  angnlsh,  the  telegraph  company 
must  have  contemplated  that  damages  would 
accrue  to  the  real  sender  of  the  message. 
"Qui  fadt  per  allum  fadt  per  se."  Whether 
bis  name  was  signed  to  the  message  or  not 
It  Is  the  damage  that  would  accrue  to  him, 
tf  any,  which  the  company  contemplated 
that  It  would  Incur  by  Ita  n^Ugence.  It  Is 
not  to  he  thought  that  a  public  corpwation 
woald  be  more  faithful  In  sending  a  message 
for  one  prftty  than  another.  Telegraph  Oa  t. 
Broesche,  72TeT.  654, 10  S.  W.  734, 13  Am.  St 
Bep.  848.  Very  frequently  the  signer  of  the 
message  (as  in  this  case)  Isa  mere  agent  a  mes- 
'BOiger,  and  in  such  caaes  be  receives  no  dam- 
ages and  can  recover  none.  The  company  is  not 
thereby  riildded.  but  Is  responsible  to  tbe  **real 
I>arty  hi  Interest,"  the  principal  by  whose  or- 
der the  message  was  sent,  for  the  damage  he 
ii^aotalned,  whether  pecuniary  loss  or  mental 

angnldi,  when  the  face  of'the  message  dls- 
cloeed  that  failure  to  dellTer  would  he  Uke- 
17  to  cause  the  loes  of  mon^  (Cannon  t.  Ttie- 
sraph  Co..  100  N.  a  800,  «  S.  B.  781.  «  Am. 
St  Bep.  690)  or  mental  soffsrlng  (Toong  t. 

&6&.D.-68 


Telegraph  Co..  lOT  N.  a  SIS.  U  8.  B.  1044. 
0  L.  B.  A.  006^  32  Am.  Bt  Bep<  888).  That 
Is  the  gist  «f  It  Tbe  real  sender  of  the  mes- 
aage  Is  entitled  to  recorer  wheCbw  his  name 
la  signed  thereto  or  an  agsnt  rigna  Us  own 
name.  Whether  the  real  or  the  nominal 
sender  la  the  plaintiff  la  a  mere  matter  of 
proof,  aa  Is  tbe  plataitUfa  rdattooAlV  to 
ttie  sl^  or  dying  person  named  In  the  mee- 
sags^  When  tiiat  Is'ahown,  It  la  Ids  loss,  of 
course,  which  Is  the  meaaore  ttf  damages. 
He  la  the  real  eontraeting  partr. 

S.  B«nettmes  tte  sender  of  Oe  mesnge^ 
whether  be  eends  It  In  his  own  name  or  eoida 
It  In  the  name  of  hla  agent  Is  not  the  real 
par^  In  Interest  In  such  case  the  sender 
cannot  sue  (Pegram  v.  Telegraph  Co.,  100 
N.  C.  86,  6  8.  B.  770,  6  Am.  8t  Bep.  667),  but 
the  ben^clary  of  the  message  may,  If  the 
fact  that  he  Is  the  boieflclary  appear  upon 
the  face  of  the  message.  This  may  be  either 
the  sendee  or  one  named  In  the  meesage. 
This  Is  upon  the  principle  laid  down  In  Cor- 
rell  T.  Water  Co.,  124  N.  C.  828.  82  8.  B.  720, 
46  L.  B.  A.  518,  70  Am.  St  Bep.  698,  and 
cases  following  It,  that  "one  for  whose  bene- 
fit a  contract  Is  made  may  sue  tor  Its  breach 
or  its  ettforcemexLt"  Thus,  either  (1)  the 
maker  ot  the  contract  whether  he  contracts 
In  his  own  name  or  in  the  name  of  an  agent 
can  sne  for  wfaaterer  damage  he  sustains, 
or  (2)  the  beneficiary  of  the  contract  who  is 
contemplated  as  such  on  the  face  of  the  mee- 
sage can  sue.  Of  course  a  person  who  is  not 
a  part7,  as  principal  or  agent  to  the  con- 
tract nor  a  ben^clary  named  therein,  can- 
not recover.  Oranford  v.  T^egraph  Oo.,  188 
N.  a  164,  50  8.  B.  585.  Accordingly,  our  re- 
ports show  that  In  the  great  majority  of 
tbe  cases,  tiie  action  has  been  bronght  the 
ben^dary  named  In  tbe  message,  nsnally 
the  sender,  but  sometimes  one  referred  to  In 
the  message.  In  the  other  cases,  the  action 
has  always  been  brought  by  the  contracting 
party— this  being  sometimes  the  slgnw  of 
the  message  and  sometimes  the  undisclosed 
principal — ^wltb  whose  money  or  by  whose 
order  the  telegram  was  deliver  to  tbe  tel*> 
graiA  ctnnpany  for  tranwnisslon.  The  actlm 
waa  brought  by:  Sender:  Eennon  v.  Ttia- 
graph  Co.,  126  N.  a  282,  86  B.  B.  468;  Ben- 
nett T.  Telegraph  Co.,  128  N.  a  108,  88  8.  B. 
2M;  Bright  t.  Telegraph  Ca,  182  N.  a  818, 
48  &  B.  841;  WlUlama  Telegraph  Co., 
188  M.  a  82,  48  a  B.  009;  Qreen  t.  Tele- 
graph OOh  186  N.  a  00«^  40  &  B.  ITl;  Han- 
cock T.  Telegraph  Ca,  187  N.  a  409,  48  8.  B. 
952;  HaU  v.  Telegrapb  Co.,  189  N.  a  870, 
62  8.  B.  OO;  Gerock  v.  Telegraph  Cow,  142  K.  C 
22,  64  8.  B.  782;  Hancodk  t.  Telegraph  Co., 
142  N.  a  168,  65  S.  B.  82.  Sender  and  sendee: 
Andrews  r.  Telegraph  Co..  119  M.  a  404,  26 
8.  B.  Dowdy  t.  Telegraph  Co.,  124  N.  G. 
623,  82  &  B.  802.  But  It  has  been  since 
stnmgly  Intimated  that  It  Is  a  ml^trinder  for 
two  persims,  siUng  eadli  for  his  own  mwtai 
snfferliv,  to  mate  In  the  same  action.  Uorton 
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T.  XiBtoBTmib  O..  130  N.  a  8DS,  41  3.  E.  480. 
Undisclosed  principal  of  soider,  seven  cases: 
Thompson  v.  TeL  Co.,  107  N.  C.  450,  12  8.  B. 
427;  Oashlon  v.  T^^raph  Co.,  123  N.  C.  269, 
81  8.  IL  490;  Id..  124  a  464.  82  N.  B.  746. 
4D  L.  B.  A.  160  (fuUy  discussed);  L&ndle  t. 
Telegrapb  Oa,  124  N.  O.  S32,  82  S.  D.  886: 
M..  126  N.  a  434,  8S  8.  B.  810.  78  Am.  St 
R^.  668;  Hood  t.  Telegraph  Co.,  186  K.  O. 
622,  47  S.  BL  607;  Hamrick  t.  Telegraph  Oa. 
140  N.  0. 161,  62  S.  B.  232  (In  this  last  a  nev 
trial  was  glvoi  on  another  point,  but  thae 
was  no  objection  on  this  point  suggested  by 
the  court).  Sendee:  Young  t.  Tel^aph  Ga, 

107  N.  a  371.  11  S.  B.  1044,  9  L.  R.  A,  669. 
22  Am.  St  Rep.  883;  Thompson  t.  Telegraph 
Co.,  107  N.  C.  466,  12  S.  B.  427;  Brown  t. 
Telegraph  Co.,  Ill  N.  C.  187,  16  S.  B.  179. 
17  14.  B.  A.  648,  82  Am.  St  Rep.  793  (pecnn- 
laty  loss);  Lewis  v.  Telegraph  Co.,  117  N. 
C.  436,  23  S.  B,  319;  Havener  v.  Telegrapb 
Co.,  117  N.  a  641,  28  S.  H.  457;  Lyne  T. 
Telegraph  Co..  128  N.  a  ISO,  81  8.  B.  860; 
Hendricks  t.  Tel^aph  Co.,  126  N.  0.  806, 
86  S.  B.  643,  78  Am.  St  Rep.  658;  Bosser 
T.  Telegraph  Co.,  130  N.  C.  261,  41  S.  B.  378; 
Hunter  t.  Telegraph  Co.,  180  N.  O.  607,  41 
&  Bu  796;  Meadows  t.  Telegrapb  Co.,  181  N. 
a  74,  ffi  &  B.  BB4;  Id.»  182  M,  C.  41.  4S  S.  B. 
612;  BflTd  T.  Telegraph  Co..  182  N.  a  268, 
48  8.  B.  826;  Hlnacm  t.  Tel^raiA  Co..  182 
N.  a  460,  48  8.  B.  946;  Hlgdon  t.  Telegrapb 
OOb.l82M.  a7as,44&B.  668;  Bryan  t. 
Telegraph  Qk,  188  N.  a  604,  46  8.  B.  988; 
Oogdell  T.  T»l«rapb  C(k,  186  N.  a  481,  4T 
8.  B.  490;  Hunter  t.  Telegraph  Co.,  ISB  K. 
O.  ^SO,  47  &  B.  74Si  Dayrls  t.  Telegraph 
Co.,  139  N.  a  82,  61  8.  &  896;  Alexander 
T.  Telegraph  Oa.  141  M.  a  76,  68  8.  B.  667; 
Wblttak  T.  Telegraph  Oow,  141  N.  a  862,  54 
8.  B.  289;  Uott  T.  Ttfegraph  Oow,  142  N.  a 
882,  6B  8.  B.  863;  Hairlaon  r.  Tdegn^h  Oo. 
(N.  a)  66  &  B.  486;  8b«pard  T.  TeL  Go.  (N. 
O.)  66  8.  B.  701b  Baiefidary  named  in 
message  (tbeee  are  really  cases  ot  disclosed 
prtaudpalSt  but  who  neither  paid  for  nor  or- 
dered tbe  sending  of  the  messages):  Sbenlll 
T.  Telegrapb  Co.,  100  M.  a  827,  14  a  B.  94; 
Id.,  110  N.  0.  666.  21  8.  B.  420;  Id.,  U7  N. 
a  QS4, 23  8.  B.  277;  Green  y.  Telegraph  Co., 
186N.  a489,498.B.166,67L.R.A.9B5. 

108  Am.  8t  Bep.  965;  Carter  t.  Telegrapb 
Cow.  141  M.  a  876;  54  8.  B.  274;  Kemodle 
T.  Telegraph  Co.,  141  N.  O.  487,  64  8.  B.  428. 

In  Oranford  r.  Telegraph  Co..  188  N.  0. 
186, 60  8.  B.  686,  It  Is  clearly  shown  that  one 
who  suffers  loss  (It  must  be  Immaterial 
whether  It  Is  a  money  loss  or  mental  suffer- 
ing) by  the  failure  to  deliver  a  telegram 
cannot  recover  damages  on  that  account 
unless  he  also  shows  that  he  Is  a  party  to 
the  contract  either  as  send^  or  as  princi- 
pal or  beneficiary  (by  being  named  therein) 
or  the  sendee;  The  language  of  Hie  court  Is, 
after  quoting  Oashlon  v.  Telegraph  Co.,  128 
N.  C.  267,  31  S.  B.  403,  and  124  N.  C.  469.  82 
S.  B.  746,  45  L.  R.  A.  160,  and  Landle  v. 
Telegrapb  Ca,  124  M.  a  628,  82  8.  B.  886: 


"In  eadi  of  tikoae  cases  we  need  only  say, 
without  discussing  tbe  principle  upm  which 
they  rest  there  was  abundant  evidence  to 
show  that  tbe  message  was  sent  for  tiw  bane- 
fit  of  the  plaintiff  [the  undisclosed  princi- 
pal], the  sender  mcvely  acting  as  her  agent 
while  In  this  case  there  Is  no  sach  evldoice." 
That  language  exactly  applies  here.  Tbe 
principle  stated  In  those  cases  cited  In  Gran- 
ford's  Case  has  been  recognized  by  this  court 
six  times,  as  above  stated.  It  la  reasmable, 
logical,  and  Just  and  tb«e  Is  no  reason 
why  we  should  overrule  them.  Besides  tbe 
six  declsloos  above  r^erred  to,  It  was  said. 
In  SherrlU  v.  Telegraph  Co.,  109  N.  G.  533, 
14  S.  B.  94:  "The  plalnUff  can  therefore 
maintain  this  action  both  because  bis  sister 
was  bis  agmt  for  the  purpose  of  sending 
the  telegram  and  because  be  was  the  hea»- 
fldal  party."  Tet  In  that  case  the  plaintiff 
had  not  directed  the  aendiog.  and  paid  tvt 
the  message,  as  in  this  case,  but  bad  merely 
left  authority  to  tel^raph  In  case  ot  aLck- 
nees.  and  had  no  knowledge  of  the  mcsssgs 
being  salt  until  long  afterwards.  "The  mes- 
sage may  be  written  out.  signed,  and  de- 
livered an  agmt"  Scott  A  Jamagan  on 
Telegraphs,  16L  "The  contract  is  not  nec- 
essarily with  tbe  party  whose  name  is 
signed  to  the  message."  Id.  177. 

Here^  the  erldence  discloses  that;  in  tnitb, 
the  iHaintUf  sent  the  massage  throng  the 
agency  of  Us  son  and  paid  for  it  Tbe  re- 
lationship of  the  j^toe^nl  and  his  agent  was 
known  to  the  operator.  The  message  con- 
cemed  the  critical  lUness  of  the  plalntUTs 
wife,  and  was  ssnt  to  ttie  husband  of  bis 
daughter,  and  John  Holms  told  the  operator 
that  be  *%oald  go  back"  to  his  fkther  and 
get  tbe  sendee's  street  number,  and  did  sow 
All  these  wwe  pregnant  drcumstaneee  to 
give  tbe  def  aidant  notice  that  the  message 
was  seat  by  the  plalntUTs  order.  But,  If 
that  wen  not  so,  the  above  antiiorltlea,  sever- 
al In  number,  hold,  unless  all  are  overruled, 
that  tbe  plaintiff.  If  an  undisdosed  prln<d- 
pal,  can  recover  for  the  d^olt  In  the  de> 
livery  of  a  message.  The  defendant  relies 
upon  Cranford's  Case,  188  N.  0. 166,  60  &  B. 
686.  But  that  case,  Instead  of  ovoTullng 
Cashlon's  and  Landle's  Gases,  cites  them  as 
not  b^g  to  conflict  with  Itself.  Cranford's 
Case  rested  on  three  propositions:  (1)  That 
the  message,  so  far  as  tbe  evidence  disclosed, 
was  salt  solely  for  tbe  benefit  of  the  husband 
of  the  platotifl;  &)  that  there  waa  no  evi- 
dence that  tbe  defendant  knew  that  soch  a 
pOTBon  as  the  fane  platotlff  existed;  (8)  that 
thoe  was  no  evldenoe  that  the  message  was 
aoit  for  her  benefit  The  lack  of  evldoooe 
In  tbe  foregoing  partlculan  was  the  control- 
ling factor  to  toe  dedslai  ot  that  cam.  In 
the  case  at  bar  it  affirmatively  appears  by 
tbe  uncontradicted  evidence  (1)  that  the 
message  was  soit  and  paid  for  by  the  plato- 
tlff; (2)  that  the  operator  knew  tbe  relatlon- 
ablp  between  John  Helms  and  tiie  plaintiff, 
and  his  attention  was  called  to  it  btf!on  ttie 
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meMRve  was  sent  l>j  the  bou,  saylnc  tw 
"would  go  back"  to  bis  father  and  get  tbe 
Mndee's  street  iiiimber;  and  that  the 
message  was  sent  for  tbe  plalntUTs  ben^t 
In  Cranford's  Case  It  1b  said:  "Nor  Is  there 
any  evldmce  that  tbe  message  was  In  fact 
Intended  for  tbe  benefit  of  the  feme  plaintiff. 
The  defect  in  tbe  proof  last  mentioned  is 
BofBclent  of  Itself  to  d^eat  the  plaintiff's  re- 
coTwy." 

To  snm  up,  it  Is  not  necessary  tbat  the 
owupany  should  bare  notice  at  the  time, 
who  is  the  real  sender.  Its  duty  Is  tbe  same, 
whetba-  the  sender,  sendee,  or  p^dpal  of 
the  Bolder  Is  the  "real  par^  In  interest" 
It  Is  BOlBcleiit  If  the  telegram  on  its  face 
glTCB  notice  tbat  failure  to  deliver  will  cause 
mental  suffering  or  pecnntaty  loss,  and  that 
at  the  trial  tbe  eridence  shall  ihow  that  sndi 
damage  accmed  to  tbe  plaintitl^  who  shall 
farther  show  that  be  was  the  real,  not  tbe 
mere  nominal,  sender  of  tbe  dispatch,  or 
tAat  It  was  sent  for  his  boi^  as  sendee 
or  boieflciary  named  In  the  message.  No 
case  has  twen  cited,  and  It  Is  bdlered  that 
none  can  be  fonnd,  whl<Ai  d»ies  the  ri^t 
of  the  real  sender,  he  who  orders  the  mes- 
sage sot  and  pays  for  It  to  leotnrer  dam- 
nges  for  tellure  to  deliver,  wbettier  he 
waa  known  to  Qie  company  or  not  and 
wbeOier  the  damages  are  for  mmey  lost  or 
mental  suffering  caused  1^  the  defendanfs 
negligence.  At  least  six  times  this  court 
has  mled  that  such  jfflnclpal,  being  the  real 
party  to  the  contract,  can  recover.  The 
cases  dted  In  tbe  opinion  of  Brown.  J.,  of 
Morrow  V.  Telegraph  Co.,  and  the  others, 
which  hold  that  a  plaintiff  whose  name  Is 
not  mentioned  In  the  message  cannot  re> 
com,  refer  to  beiwflclarles  of  the  message, 
and  are  in  exact  accord  with  what  bi  said 
In  this  dissoit  Those  decisions  do  not  dis- 
qualify tbe  real  party  to  tbe  contract,  tbe 
prtau^^al  who  paid  for  and  sent  the  message^ 
and  whose  agent  signed  It  This  view  Is  sos- 
tained  1^  the  text  and  cases  cited  In  J<mes, 
Telegraphs,  1 4ea  Tdegraph  Oo.  v.  Broescbe, 
72  Tex.  e64|  10  8.  W.  784, 18  Am.  St  Rep.  848, 
bolds  that  it  is  Immaterial  13tat  the  telegraph 
company  is  not  Informed  by  tbe  signer  of  tbe 
message  that  it  Is  sent  In  bebalf  of  and  paid 
tax  by  an  mUHscktsed  iffinclpal.  Tbe  com- 
pany Is  liable  to  tbe  latter  for  any  mental 
anguish  caused  by  Its  negligence. 

HOLIiAND  v.  SBABOARD  AIR  IJNB  RT. 
00. 

<Sapteme  Oonrt  of  North  Oandlna.   Dec.  22; 

1906.) 

1.  APPUL— BaVIBW— SUBSBQtraNT  APPUIJi. 

A  party  who  loses  on  appeal  to  the  8n- 
jweme  Conrt  cannot  review  its  declritm  by  sec- 
ond appeal,  bat  the  only  way  Is  br  petition  to 
rehear. 

[EM.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  2,  Appeal  and  Brror,  i  4a] 

2.  MaBTTH  AlfD  SeBVAKT— PebsONAX,  InjUBIES 
— COKTEIBCTOBT  NEOLIOENCE. 

A  brakeman  whose  duty  it  was  nnder  the 
rules  of  tbe  oonuMiny  and  the  Instructionfl  of 
Its  conductor,  when  his  train  wmt  onto  a 


»idtDS.  to  lock  a  switch  and  remain  within  10 
feet  of  it  harlDK  violated  such  duty  by  retlrlDg 
into  the  caboose  without  locking  the  switch  so 
thnt  another  train  ran  onto  the  siding  and  Into 
thi"  rabooee,  klUinic  the  brnkeman.  1h  was  irnlltj 
of  contrlbotory  u^llgwice,  and  no  recovery 
could  be  had  for  hli  death. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vo).  34,  Master  and  Servant,  ||  7S1-750.] 

8.  Same— PaoxncAn  Cause. 

Sudi  negligence  was  the  proximate  causa 
ot  the  accident 

[Dd.  Notev— EVir  cases  In  ptrint  see  Cent  Dig. 
vol.  84.  Master  end  Servant  H  79S-S00.] 

Ai;^>eal  from  Superior  Court  Moore  Coun- 
ty ;  Moore,  Judge. 

Action  by  M.  H.  Holland,  admlnlatratrtx 
of  the  estate  of  H.  L.  Holland,  deceased, 
against  tbe  Seaboard  Air  Line  Railway  Com- 
pany. From  a  judgment  fi>r  defendant,  plali^ 
tiff  appeals.  Afllrmed. 

W.  3.  Adams  and  Seawell  A  Mclver,  for 
appellant  U.  L,  Spenc^  J.  D.  Sbaw,  and 
Murray  Allen,  for  appellee. 

WALKE3R,  3.  The  plaintiff  brougbt  this 
action  to  recover  damages  for  tbe  allied 
negligent  killing  of  bis  intestate.  The  evi- 
dence Introduced  by  blm  tended  to  show 
that  In  October,  1902.  a  freight  train  known 
as  "Extra  678,"  which  was  proceeding  south- 
ward from  Hamlet  took  the  siding  at  Rock- 
Ingham,  and,  a  abort  time  thereafter,  a  pas- 
sengo:  train,  which  was  also  proceeding 
southward  at  a  fast  rate  of  speed,  ran  upon 
the  siding,  collided  with  the  caboose,  or 
shanty  car,  at  the  end  of  the  freight  train, 
and  killed  the  Intestate.  H.  L.  Holland.  The 
defendant's  evidence  tended  to  show  that 
tbe  Int^tate  was  employed  by  the  defmdant 
on  Extra  678  as  flagman,  and  It  was  his  duty, 
as  sn^.  not  only  to  set  the  switch  to  the 
main  track  and  lock  It  so  that  trains  going 
south  could  pass  on  the  main  line  by  tbe 
switch  in  safety,  but  to  stand  near  the  switch 
and  protect  it  from  outside  Interferencei  and 
give  the  necessary  signals,  until  the  expected 
trains  bad  passed  that  i>oInt  That  the  said 
duly  he  wholly  failed  to  perform,  and  his 
n^llgence  In  this  respect  was  the  immediate 
and  sole  cause  of  the  accident 

The  usual  Issues  as  to  negligence,  contribu- 
tory negligence,  the  laat  clear  chance,  and 
damages  were  submitted  to  tbe  Jury.  At  the 
close  of  tbe  evidence  the  court  Intimated  that 
It  would  charge  the  Jury  "that  if  they  be- 
lieved the  evidence  as  to  the  manner  in  which 
tbe  Intestate  came  to  his  death,  tbe  prfflump>- 
tlon  of  n^llgence  which  tbe  law  raises  from 
the  fact  that  one  Is  killed  by  tbe  collision  of 
trains  Is  rebutted,  and  they  should  answer  the 
first  Issue  (as  to  negligence),  'No,'"  and  "If 
they  believed  the  evidence  relating  to  thf 
alleged  negligence  of  the  plaintiff's  Intestate, 
they  should  answer  the  second  Issue  <as  to 
contributory  n^Ugence),  'yes.'"  The  court 
also  Instructed  tbe  Jury  to  answer  tbe  third 
Issue  (as  to  the  last  clear  chance),  "No." 
There  is  no  mato'tal  difference  between  the 
case  as  now  presented  and  tbe  aame  case  as 
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It  wai  wben  before  ns  at  a  former  term. 
Holland  r.  Rallvay  Ga,  187  N.  O.  86S.  49 
8.  E.  SOOi  But  if  there  Is  any  dUferoice  at 
all.  It  conslsta  only  la  tbia,  that  at  the  former 
trial  the  plaintiff  Introduced  the  rales  ot  the 
defendant  company,  showing  what  was  the 
daty  Qt  the  toteatate  with  reference  to  the 
switch,  and  thla  fortber  difference  that  there 
Is  In  this  record  clear  and  undlspnted  proof 
that  the  Intestate  had  full  knowledge  of  mle 
J,  which  toQulred  him,  after  fala  trahi  had 
taken  the  ddlng  and  cleared  the  main  track, 
to  stand  near  the  swltdi,  and  give  the  alg- 
nala  to  approaching  trains.  It  appears,  there- 
fore, fnnu  all  of  tlie  testimony  that  bis  doty 
was  to  lode  the  switch  to  the  main  track, 
and  ibm  to  stand  ^  and  see  tbat  the  proper 
tignals  were  given  to  trains  moving  ca  that 
track,  BO  as  to  safeguard  hia  own  train.  The 
evidence,  If  bellered,  shows  that  be  did  not 
perform  this  duty,  and  that  In  conseqnence 
of  his  fallnre  to  obey  the  rales,  of  wbldi  he 
had  fall  knowledge,  and  the  Instractlons  of 
his  superior,  tlie  cfrndnctcv,  to  blm  when 
leaving  Raleigh,  tlie  terrible  disaster  resulted 
by  which  be  lost  hia  Ilfb 

The  my  facta  we  have  liere,  or  rather 
those  which  the  evidence.  If  believed,  tends 
to  establish,  are  the  some  iqKn  whldi  this 
court  adjudged,  in  tlie  former  appeal,  tliat 
the  plaintiff  could  not  recover,  because  his 
own .  negllgoice  was  the  iKXtxtanate  cause  of 
Us  death,  and  not  the  negligence  (tf  the  de- 
fenduit  We  do  not  perceive  any  reason  for 
reversing  or  modifying  that  ccmduBlon,  and 
especlany  slwald  m  not  do  so  ^oi  the 
case  for  defendant  Is,  If  anything,  stronger 
than  It  ttien  ai^wared.  A  parly  who  loses 
In  this  court  cannot  review  its  decision  by 
a  second  appeal,  as  the  proper  and  only  way 
is  by  a  petition  to  rriiear.  Kramer  t.  Railway 
Ool,  12S  N.  a  268,  38  8.  B.  872;  Pretzfelder 
V.  losurance  Oo.,  128  N.  a  161.  SI  8.  O.  47a 
44  U  R.  A.  424;  Wright  v.  RaUway  Co..  133 
N.  a  834,  48  S.  m  816;  Setzer  v.  Setzer.  128 
N.  a  287,  40  S.  B.  62;  Jonee  v.  Railroad  Ckm 
181  N.  a  185.  42  8.  B.  658;  Green  r.  Oreen 
(at  this  term)  66  8.  B.  S1&  There  may,  per- 
haps, be  an  exception  to  this  well-settled  rule, 
but,  If  BO,  this  case  Is  certainly  not  within  It 
In  the  former  appeal  we  said:  ''All  things 
considered,  the  qneetlon  at  last  Is :  Was  the 
situation  a  safe  one,  if  the  Intestate  had  kept 
the  position  assigned  to  him  by  the  defend- 
ant at  or  near  the  switch,  bo  that  he  could 
prevent  any  Interference  with  It,  and  guard 
against  any  resulting  danger?  If  so,  his 
failure  so  to  act  was  the  proximate  cause  of 
bis  death,  as  It  was  the  sole  Sclent  causa 
The  company  had  provided  a  perfectly  safe 
method  for  the  management  of  Its  train  at 
that  point,  which.  If  adopted,  would  have 
saved  the  life  of  the  Intestate.  As  he  alone 
ffisregarded  It,  and  the  engineer  on  No.  S3 
was  not  required  to  anticipate  this  negllg^ice, 
hlB  untimely  death  la  referred  by  the  law  to 
his  own  fault  Id  leaving  his  post  of  duty  at  a 
crltlca]  moment  If  he  did  not  leave  the 
switeb  open,  bat  It  was  dumged  hf  some 


one  else  after  he  left  bis  place,  or  even  1^ 
any  accident,  it  could  have  been  readjusted 
to  the  main  track  by  him  if  be  had  been  ttacoe^ 
and  N&  88  would  have  passed,  and  not  have 
tak«i  tbe  siding."  Holland  v.  RaUroad.  137 
N.  0.  878.  48  8.  B.  882.  And,  again,  at  page 
874  of  187  N.  a»  at  page  362  of  48  8.  BL: 
"Plalntlirs  witness.  Conductor  81nip8on,  testi- 
fied that  he  Instructed  Holland  thai  morning 
to  change  the  switch  and  lode  It  to  Uie 
main  .line  whea  he  beaded  in,  and,  in  bis 
absence,  to  look  out  for  the  safety  of  tlie 
train.  There  was  but  one  possible  thing  to  do 
after  locking  the  switdi  to  the  main  line  hi 
order  to  further  protect  his  trahi,  which  was 
on  the  Biding,  and  that  was  to  watch  tbe 
swltdb,  and  see  that  it  was  not  dianged  by 
any  one  else  so  as  to  endaiiger  his  train. 
Tbe  conductor  further  stated  tbat  he  In- 
atrocted  him  to  Ibok  after  the  switches  In  his 
abseooe.  If  he  bad  done  this,  the  accident 
would  not  have  occurred.  There  was  only 
cue  inference  to  be  drawn  from  the  evldoice, 
and  that  was  agahist  tbe  plaintiff."  We  can 
only  add  to  what  is  there  said,  tbat  the  in- 
testate was  the  sentinel  appointed  by  tbe 
defendant  to  watch  and  guard  the  switch, 
and  forewarn  Incoming  trains  of  any  dai^a-. 
Be  was  tbe  one  man  to  wbose  keqiing  had 
been  committed  tbe  safety  of  his  oomradea 
In  the  company's  service,  and  of  bla  em- 
ployer's property,  and  he  was  more  respon- 
sible for  It  than  any  one  else.  He  failed  in 
tbe  performance  of  bla  duty  at  the  very 
moment  wben  his  obedience  to  orders  and 
his  vigilance  were  most  required  to  prevent 
the  resulting  catastrophe.  His  n^llgaice 
was  erer  present,  and  tbe  efficient  and,  indeed, 
dominant  cause  of  his  injury  and  death, 
reaching  to  the  effect  and  therefore  proxi- 
mate to  it  To  subject  the  d^eodant  to  a 
recovery  in  audi  a  case  does  not  seem  to  be 
equlteble,  and  would  certainly  cmtrarene 
eatabllshed  xntociplea  ot  law.  PlalntUFs 
death  was  caused  not  by  tbe  defendant's 
negligence,  bnt  bis  own  dls(^dieaoe  of 
instmctions.  Whltson  t.  Wrenn,  134  N.  G 
86,  46  &  B.  17;  Hidn  v.  Mfg.  Ga,  188  N.  a 
818,  60  8.  E.  703:  Stewart  v.  Carpet  Co.. 
138  N.  a  60,  60  8.  B.  662;  Biles  v.  Railway 
Co..  138  N.  a  682r  62  8.  B.  128. 

We  find  no  error  in  the  record,  and  tbe 
Judgmrat  to  affirmed. 

No  error. 


CANNADAY  v.  ATLANTIC  COAST  LINB 
R.  CO. 

(Supreme  Court  of  North  Carolina.    Dec.  2^ 
1906.) 

1.  Contracts  — Validitt— What  Law  Ctov- 

SBltS. 

The  validly  ot  a  cmtract  Is  determined  bj 
tlie  law  of  the  place  whm  it  is  made. 

[Bd.  Note. — For  cases  in  point  lee  Cent  Dig: 
vol.  11,  Contracts,  |  2.] 

2.  Saue— CoNSTBUonon. 

A  contract  is  to  be  Interjmted  In  accordance 
with  the  law  of  the  place  where  it  is  made. 

IBd.  Note.— For  cases  In  ooint,  see  CenL  IM^ 
vol  11,  CoDtracts,  U  724-m.l 
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8.  lifAmB  AND  Sbbtaht— Ihjcbzes  to  Sxkt- 

AlfT  —  CONTBACTS  RBLKAaiHa  LlABUJTT  — 

What  Law  Govebhs. 

An  action  ag&inst  a  railroad  company  hj 
an  emplord  to  recovar  damagea  for  personal 
injuriet  caiinot  be  aostalned  in  North  Carolina, 
where  a  contract  was  entered  into  In  another 
state  whereby  the  employ^  agreed,  at  the  time 
of  tail  employmrat,  that  his  acceptance  of  cer- 
tain  bttents  from  the  relief  departmoit  of  the 
craqMnj  would  operate  as  a  release  of  all  claims 
aniut  the  company,  and  the  emidoyfi  did,  after 
ms  Injoiy,  noein  mch  benefitt;  the  law  of 
the  ftata  where  the  contract  was  made  beint 
that  ha  would  have  no  cause  of  action  onder 
those  drcomitancee. 

[Ed.  Note^For  cases  in  polnLsee  OeaL  Dig. 
vol.  84,  Master  and  Servant  1 187J 

4.  Sauk. 

A  contract  exempting  a  railroad  company 
In  advance  from  llabUlty  to  an  employ^  for 
n^lifence  is  TOid. 

LEd.  Note.— For  eases  in  point,  eee  Cent  Dig. 
▼ol  84,  Master  and  Ssrrant,  H  108*  107.] 

Claris  0.  J.,  dlSNBtliis. 

Appeal  from  Superior  Oonrt,  OnilCord  Coun- 
ty; Ferinuon,  Jndge. 

Action  by  James  Cannaday  against  the  At- 
lantic Coast  xane  Railroad  Company.  From 
a  judgment  for  plaintiff  defendant  appeals. 
Bereraed. 

This  was  an  meOxm  for  tbe  reoortfr  of  dun- 
ages  tor  pmonal  injury.  Tbe  facts  matwlal 
to  tbe  decision  of  tbe  appeal  wwe  as  follows: 
The  jury  tonad,  qpon  iasnes  submitted  to 
than,  that  tbe  plaintiff  was  Injured  by  the 
D^igenre  of  tbe  defendant  and  that  he  did 
not  by  his  own  negligence  ocmtrlbute  thereto^ 
By  way  of  farther  defense  defendant  alleged 
that  prior  to  bis  emplt^ment  plaintiff  •ntwed 
Into  a  contract  pursuant  to  which  be  became 
a  member  of  the  relief  department,  an  otgwi^ 
■atlnk  fwmed.  by  tbe  serwal  oompanlea  cm- 
■tltntlng  the  Atlantic  Ooast  Line  BaUroad 
Company,  tor  the  purpose  of  eetabUshing  and 
managing  a  fonA  for  tbe  paymoit  ot  definite 
anwontB  to  the  employfis  contributing  thoreto, 
oitltllng  ttuaa,  when  disabled  by  accident  or 
sickness  or  tbelr  families  in  case  of  death,  to 
certatai  amounts,  the  basis  of  which  was  find 
In  said  contracts.  Tbe  said  contract  is  set 
oat  In  full,  and  anuoig  other  pioTlslons  con- 
tains tbe  followtaig:  "I  also  agree  tbat,  in 
consideration  of  the  amounts  paid  and  to  be 
intd  by  said  company  for  tbe  maintenance  of 
•aid  relief  department,  and  of  the  guaranty 
by  said  company  of  tbe  payment  of  said  bene- 
flta,  the  acceptance  by  me  of  boiefits  fbr  in- 
jury shall  operate  as  a  release  and  satisfac- 
tion of  all  claims  against  said  company,  and 
all  other  ounpanles  associated  therewith  in 
the  administration  ot  tiielr  relief  ^lart- 
ments,  for  damages  arlsbig  from  or  growing 
oat  of  said.  In^ry ;  and,  fnrUier.  In  the  event 
of  my  death,  no  part  of  said  death  b«ieflt  or 
unpaid  disability  benefit  shall  be  due  or  pay- 
able unless  and  until  good  and  snffldent  re- 
leases shall  be  dtf  Ivered  to  the  siqierbitaident 
of  said  r^Ief  department  of  all  claims  against 
said  relief  departmoit,  as  well  as  against  said 
company  and  all  ottm  companies  awociated 


thenwttb  as  aforesaid,  arising  from  or  grow- 
ing out  of  my  death,  said  releasee  have  ben 
duly  executed  by  all  who  might  legally  as- 
sert sudi  claims ;  and,  fnrtber.  If  any  suit  shall 
be  brought  against  said  company,  or  any  other 
company  associated  therewith  as  aforeesld, 
for  damages  arising  from  or  growing  oat  of 
Injury  or  death  occurring  to  me^  tbe  bentfta 
otherwise  payable  and  all  obllgatltms  of  said 
r^ef  d^rtment  and  of  said  company,  creatr 
ed  by  my  membership  in  said  r^Ief  fond,  shall 
thereupon  be  forMted,  wittuut  any  dedara- 
tlMi  or  other  act  by  said  rdleC  departmoit  or 
said  company."  Zt  was  further  alleged  that 
Kttve  the  injuries  sustained  plaintiff  receiTed 
beoeflti  pursuant  to  the  said  ccmtract,  «?i- 
dence  of  whldt  was  set  out  In  Hit  xeeoxi. 
Upon  this  defouw  tbe  following  Issnee  were 
submitted  to  and  found  by  ttie  Jury:  "Was 
the  plaintiff,  at  llw  time  <ot  bis  alleged  injury,, 
a  member  of  tbe  relltf  department  of  the  At^ 
lantic  Ooast  Line  Railroad  Company  in  South 
Oaroliaa,  and  did  ha  agree  to  be  bound  by  the 
rules  and  regulati<ms  of  said  relief  depart* 
moit?  Answer:  Tes.  Did  tin  plaintifl,  aftw 
his  injury,  and  before  the  bringing  of  this  ac- 
tion, accept  and  receive  benefits  from  said  re- 
lief department  for  said  InjoryT  Answer: 
Tea."  It  Is  eflmlttwd  that  the  ooatnct  of  em- 
ployment  was  made  In  South  Carolina,  and 
ttiat  the  contract  by  whlcfb  tfalntlff  became  a 
member  of  the  relief  d^imrtment  was  aiss 
made  in  said  state;  tbat  the  serrice  into  which 
plaintiff  entered  was  **aa  wiglneer  to  run  an 
engine  and  train  of  can  fnmi  Florence,  In 
ssld  state,  to  Augusta,  hi  the  state  at  Qear- 
gla" ;  that  the  injury  for  wbicb  the  aetkm  is 
broofl^t  occurred  In  the  state  of  Booth  Caro> 
llna ;  and  that  the  aoc^Mance  ot  benefits  un- 
der tiie  proTlslons  of  the  contract  as  found 
by  the  jury  was  in  said  state.  There  was 
judgment  for  plaintiff  upcm  the  rerdlct,  and 
defendant  ^pealed. 

Rose  &  Rose  &  Son  and  King  So  Kimball, 
for  appellant  Z.  T.  Taylor  and  BL  J.  Justice, 
for  appellee. 

CONNOB,  J.  (after  stating  the  casc^.  It 
is  settled  that  "matten  bearing  qpon  the  ex^ 
cntScm,  IntNvretatlon,  and  validity  of  a  con- 
tract an  detwmlned  by  tbe  law  of  the  place 
when  it  is  madfc"  Scodder  t.  Nat  Unbm 
Bank,  SlU.  S.406,2BL.Ed.a4S.  "The  In- 
tnpretatloQ  of  a  contra^  and  the  rltfita  and 
obligations  onder  it  (tf  the  parties  thweto, 
an  to  be  determined  In  accordance  with  the 
proper  law  of  the  contract  Prima  facie  the 
propw  law  of  the  contract  is  to  be  presumed 
to  be  the  law  of  tbe  country  when  It  is  made. 
DIc^,  Graif.  Law,  B68.  Bowen,  L^  in  Ja- 
cobs T.  Credit  Lyonnala,  12  Q.  R  S89,  aays: 
"It  is  gaierally  agreed  Oat  tbe  law  of  the 
place  wbme  tbe  ctoitract  is  made  is  prima  &cle 
that  wlUch  the  parties  Intuded,  or  ou^tobe 
presumed  to  have  adopted,  as  the  tooting 
upon  wbldi  thc^  dealt  and  tfaat  such  law 
oo^t  therefore^  to  pierall,  in  tbe  absokoe  q£ 
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dramutaiioM  Indlcatiiiff  a  dlffBmt  latent 
tton."  9  0rc.66T.  Tlie  principle  li  Ulitttnt- 
•d  In  Bridger  t.  Ashortlle^  etc,  B.  B.  Oik,  27 
&a456,88.BL8e0,lSAm.8t.  Be|^  658. 
Tlw  action  was  for  bajnriea  alleged  to  bare 
bem  rartalned  in  NorOi  Carolina  by  tbe  neg- 
Ucence  of  defendant  The  defense  of  contrlb- 
vtoqr  nei^lgaiee  being  pleaded,  the  qneatton 
tm  wbeOier,  a>  tte  conrte  of  thli 

MtB,  the  age  of  tlieplalntiflpredndaa  the  de- 
fendant from  relying  upon  It,  and  tbe  dedslon 
ef  tUm  goesUon  was  made  to  depemO.  upon  the 
dodsVns  of  ttie  oonrts  of  North  Oanllna. 
Slnipwm,  01 aald:  *Tb9  Injury  was  Inflict- 
ed there,  and.  If  the  parties  had  remained  In 
that  state  and  brought  action  there,  Uuiy 
would  have  been  compelled  to  stand  or  ftU 
bgr  the  law  there.  And  we  cannot  see,  upon 
prtnelple^  how  stenMag  orer  tbe  line  oonid 
gire  tbe  plalnttllb  a  new  and  altogether  en- 
larged canae  of  action — in  fact,  a  canse  of  ac- 
tion which  be  did  not  have  before,  and,  there- 
fore, which  be  oonld  not  have  wf  orced  In  tbe 
trOranals  having  JnrisdlctkHi  of  ttie  mattn  at 
its  origin.  *  *  *  In  sndi  case^  ttie  plain- 
tiff  having  no  canse  of  actton  In  Nortti  Oaro- 
Itaut,  where  the  injury  was  inflicted,  be  oonld 
have  none  hm"  Tbe  principle  bas  been  reo- 
ognliod  and  enftaced  by  this  court  In  Wat- 
son T.  Orr,  14  M.  O.  861,  Anderson  v.  Doak, 
82  N.  a  295,  Williams  t.  Oarr,  80  M.  a  294, 
Hancock  t.  Telegraph  Ool,  187  N.  a  tfT,  49 
&  B.  952;  and  Hall  t.  Telegraph  Co..  1S9  N. 
a  808^  63  &  B.  fia  TbB  exccvtlons  to  tbe 
general  role  are  thus  stated  by  Mr.  Lawaon, 
tlie  editw  of  ttie  excellent  and  exhauBtlve 
artlde  on  ■YXmtraets"  m  9  Qye.  874:  "Tbe 
gannal  doctrine  that  a  contract,  valid  when 
It  Is  made,  to  valid  also  In  ttie  ooorta  <a  any 
otlwr  country  w  stat^  when  It  Is  soui^  to  be 
oiftMrced,  even  though,  bad  it  been  In  tb» 
latter  country  or  state,  It  would  be  Illegal 
and  hence  nnoiforceable.  Is  subject  to  several 
aceptkms:  (1)  When  the  emtract  In  ques- 
tion Is  omitrary  to  good  morals;  ^)  whoi 
tiie  state  of  the  fonun,  or  Its  dtlsens,  would 
be  Injured  the  enforconeat  by  Its  courts 
of  contracts  of  the  kind  In  qneetlon;  (8) 
when  tbe  contract  violates  the  positive  legls- 
bitlon  of  tiie  state  of  the  fomm— that  Is,  Is 
contrary  to  Its  Constitution  or  statutes ;  and 
(4)  when  flie  Mmtract  violates  the  public 
policy  of  the  state  of  the  forum.**  These  ex- 
cq)tion8  are  grounded  on  the  principle  that 
tbe  rale  of  ctunlty  Is  not  a  right  of  any  state 
or  country,  bat  Is  permitted  and  accepted  1^ 
all  dvUIzed  communlUes  trom  mutual  In^ 
est  and  convenience,  and  from  a  sense  of  the 
inconvenience  which  would  otherwise  result, 
and  from  moral  necessity  to  do  jnsttce  In 
order  that  Justice  may  be  done  in  return. 
Xote  49;  Goocb  v.  Vaucette,  122  N.  0.  270, 
29  8.  B.862.89Ii.R.A.836. 

We  are  thus  brought  to  a  consideration 
of  the  question  whether  the  courts  of  Soutta 
v*iBroIina  have  interpreted  flie  contract  and 
passed  upon  the  eCtect,  upon  bis  cause  of  ac- 
tion, of  tbe  election  made  by  the  plaintiff 


to  accept  ben^ts  fTOm  fbe  nAlti  department 
by  reason  ot  bis  Injuries.  Hits  InqnliT  In- 
vites  an  examination  of  two  questions: 
Birst,  does  tbe  contract,  as  hiterpreted 
by  the  courts  of  South  Carolina,  undertake 
to  release  tbe  defendant  in  advance  from  all 
daim  or  demand  for  injury  sostained  by 
reason  of  Its  negUgence?  Or,  second,  is  it  an 
agreement  to  elect  In  the  evoit  <tf  such  in- 
jury, either  to  accept  tbe  baidlts  provided 
by  the  contract  and  release  tb»  company,  or 
waive  the  benefit  and  sue  on  the  canae  <tf 
actl<mr  If  tte  first  be  the  proper  intenwetap 
tlon  of  the  contract,  the  question  would  arise 
whether  it  Is  not  within  one  of  the  excep- 
tions to  Uw  goieml  rule  of  comity  as  stated 
Mr.  Lawson.  If  0ie  second  is  ttie  ciwrect 
view,  no  such  question  can  arise.  The 
answer,  of  come,  is  dependant,  not  upcm  tbe 
Interpretation  which  we  would  put  upon  It 
but  what  Interpretatton  the  courts  of  South 
Oanrilna  have  put  upon  the  cwtzacL  Tbe 
defmdant  idles  upon  tbe  case  of  Jotanem 
V.  Bailroad,  568.ai53,82  8.B.2;88&B. 
174,  44  U  B.  A.  flVD.  The  ptainttlT  indsts 
that  by  reason  of  the  course  wbidi  tliat  case 
took  In  tbe  courts  ot  Sooth  Carolina,  the  final 
result  did  not  "become  the  law  of  tbe  state, 
bnt  merely  of  that  ease.*'  This  emtantlon 
renders  tt  necessaiy  for  us  to  notice  the 
history  of  the  case.  Tbe  action  was  brought 
by  the  pialntm,  an  employ 6,  tta  the  pnrposs 
of  recovwlng  damages  for  Injuries  sustained 
by  the  alleged  n^lgence  of  tbe  defendant 
In  addition  to  denial  of  lUtaaity  on  tbe  alleg- 
ed <»use  of  acthm.  0ie  defendant  by  vray  of 
qwdsl  deftanse  set  np  a  contract  fat  all  re- 
spects as  tbe  WW  before  ns,<  alleging  tbe  re- 
ceipt <tf  beneflla  nnder  It  and  rdease  finm 
all  claim  or  demand  for  damages.  Hie  de- 
fendant denniiTed  orally  to  tte  'Iseoaiid  af- 
firmative defiense,*'  assigning  aa  grounds  of 
demurrer  ttat  the  contract  set  out  therein 
**was  contrary  to  law  and  against  pnUle 
policy,  and  a  release  thereunder  cannot  be 
pleaded  as  a  defense  to  an  action  for  damages 
caused  by  ttie  d^andanTs  negllgaMai**  The 
demurrer  was  omroled  by  Watts,  Circuit 
Judge,  who  said;  *niere  Is  no  qnestjktti  hi 
my  mind  that  a  contract  of  this  kind,  where- 
by a  railroad  company  attempts  to  relieve 
Itsdf  of  any  liability  on  account  of  n^i- 
gence,  Is  ctmtrar.?  to  public  p<^Icy.  and.  when 
the  party  oxters  Into  the  contract  before- 
hand, he  would  not  be  estopped  from  bring- 
ing his  action  for  damages  agabist  tbe  rail- 
road company.  It  seems  In  this  case  that  the 
plaintiff  had  mtered  Into  that  agreement 
relieving  the  railroad  company,  before  be  was 
injured.  After  be  was  injured,  be  was  put  to 
his  election  as  to  vhetlier  be  wonM  soe  the 
company,  or  go  ahead  and  carry  out  the  coo- 
tract  and  recdve  the  benefits  of  that  contract 
It  seems  to  me  that  the  decision  In  tlie  case  <rf 
Price  V.  Bailroad  Oo.  (8.  C.)  12  8.  E.  41S. 
26  Am.  Bt  Bep^  700.  would  control  In  this 
case,  and  I  think  titie  plaintiff,  having  elect- 
ed to  receive  flu  boaeflts  under  that  contract 
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Is  BOW  flitopped  finm  brlnfliiff  hli  actkm 
agaliut  tbe  railroad  oompany."  Tbo  bulfl  of 
bis  honor*!  jodgment  orermllng  tho  dgnorrw 
bwomea  materia],  because  of  tbe  mbeeqnent 
come  which  the  caw  took.  Tb»  plaintiff 
appealed,  etattng  five  separate  exceptions  to 
the  jodffmait  It  la  not  neecaaary  to  aet  tlwm 
out  here.  Tbe  Snprems  Oonrt  of  Sooth 
Ouollna  oonalsti  of  a  tHAet  justice  and  tiiree 
aaaoclatea.  To  prorlde  for  the  eonttngmcjr 
arlslnc  when,  npon  appeal,  the  justices  were 
oqnalty  dlTlded  In  oplnloa,  it  la  declared  bj 
section  12,  art  B,  of  tbe  Oonstltntton.  that 
the  etmcarmoe  of  tbree  of  tbe  JoaUoes  diall 
be  neoeasary  to  a  renrsal  of  tbe  judgment 
below.  Provision  is  made  for  the  dedsltm  In 
such  oonttttgencr,  when  ■  constitutional  qnes- 
tion  Is  InrolTed,  bj  wbicai  the  drcnlt  judges 
at*  called  to  the  ssslstance  of  tbe  justices 
In  tbe  decision  of  sndi  qnestlon.  In  Johnson's 
Case,  snpra,  tin  justices  were  eQually  dlTld- 
ed; Mr.  Justice  IHjpe,  writing  an  opinion  coo* 
enrred  In  hf  Ur.  Justlcs  Gary,  fbr  reroaal 
ia  tb»  judgment,  and  Chief  Justice  Mclrer, 
writing  an  opInloB  referred  to  as  *VU8eent> 
lug,"  omcnrred  In  by  Mr.  Justice  Jonee,  for 
sfflrmlng.  In  thla  condition  of  the  case  tt  is 
bdd  by  a  imanlnKna  court  in  City  of  Florence 

Berry.  6a&aM9,40B.IL8n,  that, 
when  **m.  judgment  la  afflrmed  by  a  divided 
«onrt  Bodi  a  judgment  must  be  tegarded  as  a 
jndgment  of  tiie  Siqneme  Court,  and  as  sneb 
is  binding  autborlty  in  all  subsequent  eases, 
ontll  It  Is  oToruled  by  cnnpetent  autborlty." 
In  view  of  tbn  rule  of  comity,  ther^re,  tiie 
Interiwetatlon  and  Talldlty  ot  the  contract 
mast  be  treated  by  us  as  settled  by  tbe  courts 
of  South  Carolina.  Tbe  principle  announced 
tv  Simpson,  0,  T.,  In  Brldger  T.  Railroad, 
supra,  applies  with  peculiar  force.  The 
plaintiff  bad  no  cause  of  action  In  South  Caro* 
llna,  and  thoefwe  has  none  here.  Merely 
crossing  the  state  Une  cannot  enlarge  or  give 
a  cause  of  aetkm  whldi  be  did  not  bSTo  In 
the  state  whence  he  came.  Bvery  fiact  and 
drcomstance  affecting  the  cause  of  action 
occurred  bi  South  Carolina. 

Thla  Is  conduslTe  of  tbe  an)ealt  nnleea,  aa 
contended  by  the  plalntUTs  counsel,  the  form 
4tf  the  pleading  presents  the  question  wbettiar 
tlie  defendant  Is  seekli^  to  use,  not  as  a 
shield,  but  as  a  weapon,  a  contract  which 
Tlolates  the  settled  policy  of  this  state,  or  Is 
pnHilblted  by  our  employe's  liability  act 
Revlsal  190S,  I  2604.  Tbe  plaintiff's  view  is 
that  be  baa  estabUsbed  by  tbe  verdict  of  the 
fnry  a  cause  of  actkm  for  an  Injury  suatalned 
by  reaaoi  of  the  defendant's  negligence,  np- 
on which  be  would  recoTw,  but  fOr  tbe  af - 
flrmatlTe  defense  relied  on  by  tiie  defendant 
which,  being  executory,  this  court  Is  asked  to 
specifically  oiforce;  that  In  respect  to  tbe 
contract  tbe  defendant  ia  tbe  acbnr,  donand- 
Ing  afflrmatlTe  relief.  We  do  not  concur  In 
this  view.  Whatever  may  have  been  tbe 
character  of  the  contract  prior  to  the  execu- 
tion of  tbe  zdease  by  tbe  plaintiff,  by  that 
act  the  causa  of  action  was  releaaed  for  all 


legal  and  practical  porpoees,  and  eztlngniib- 
ed.  In  the  courts  of  South  Carolina  the  de- 
fttiduit  pleada  release  tqr  way  of  afllrmatlve 
dtfensek  and  not  as  a  counterclaim  w  croas- 
action.  It  Is  u  If  It  had  pleaded  payment 
OT  accord  and  satlsfMtlon.  by  which  It  arers 
that  the  ptalntlfl  had  at  tbe  time  of  bringing 
the  suit  no  cause  ia  action.  TbtM  waa  the 
status  ot  tbe  matter  In  Sootb  Carolina,  and  It 
is  in  no  respect  different  here,  pid  the  court 
In  South  Carolina  anfbrce  the  original  con- 
tract holding  it  not  to  be  against  public 
policy,  or  did  it  so  biterpret  It  that  no  re- 
lease of  a  cause  of  actl<m  fOr  nmllgence  was 
ected  by  the  contrut,  but  tiiat  tbe  release 
executed  after  the  Injury,  In  consideration  of 
benefits  received,  opwated  to  exttngnlsh  tbe 
cause  of  action  T  WbUe  there  Is  apparent- 
ly some  dlvergmce  of  view  between  tiie 
learned  justices  who  wrote  optailons  In  John- 
son's Case,  tbe  prevailing  opinion  by  tbe 
thai  Colef  Justice  although  caUed  In  the  re- 
ports of  the  cass  "assenting,"  clearly  In-' 
dlcatea  that  tbe  decialon,  following  fbB 
language  used  by  Judge  Watts,  is  put  upon 
tbs  intopretation  of  the  contract  Tbe  Cbl^ 
Justice  says :  *'In  tbe  outset  I  desire  to  say 
what  would  seem  to  Iw  needtess,  bnt  for  tbe 
foot  that  It  appears  to  have  been  thought 
neceeaary  to  expend  modi  time  and  labor  up- 
on the  poln^  that  I  do  not  suppose  any  one 
doubta  t^  a  contract  whereby  a  railroad 
corporation  or  any  other  common  carrier 
nadertakes  to  aecnre  immunity  from  liability 
for  damages,  resulting  from  the  negligence  of 
the  carrier  or  any  of  Its  servants  or  agents. 
Is  contrary  to  public  policy  and  therefwe 
void.  But  the  qnestlon  here  Is  whether  tbe 
amtract  or  arrangement  aet  up  In  tbe  af- 
flrmatlTe  defense  Is  a  contract  for  Immunity 
from  damages.  I  do  not  think  It  can  be  so 
reguded;  for,  on  the  contrary,  tbe  vwy 
terms  of  tbe  contract  necessarily  aasumed 
that  the  defendant  Is  liable,  and  the  whole 
scope  and  effect  of  tbe  contract  Is  to  fix  tbe 
measure  of  such  Ilablllly  and  tbe  manner  In 
which  such  liability  shall  be  aattafied."  The 
learned  Chief  Justice  proceeds  to  quote  from 
a  case  decided  by  tbe  Supreme  Court  of 
Pennsylvania:  "He  Is  not  agreeing  to  ex- 
empt tbe  company  from  liability  for  negli- 
gence, but  accepting  compenaatlon  for  an  in- 
jury already  caused  tbwd^."  Johnson  v. 
BaUroad.  168  Fa.  127,  29  Atl.  8B4.  He  then 
proceeds  to  analyze  tbe  terma  of  tbe  coo- 
tract,  setting  forth  clearly  and  forcibly  his 
interpretation  of  It  We  have  no  doubt  that 
the  decision  is  based  iQion  two  propositlonB : 
(1)  That  a  contract  made  In  advance  to  tt- 
empt  a  railroad  company  from  liability  for 
Ita  negligence  Is  contrary  to  public  policy  and 
void.  It  Is  BO  Indepeodoit  of  tbe  constitution- 
al provision  In  South  Carolhia  or  our  stat- 
ute, which  Is  In  almost  the  same  terms. 
HarrlU  v.  BaUroad,  185  N.  a  e01«  47  S.  B. 
730.  (2)  That  tht  contract  as  Interpreted 
by  the  court  does  not  have  that  effect  The 
case  was  heard  before  the  spedal  tribunal 
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proTided  by  the  Constitution  ot  South  Caxo- 
llna  upon  the  suggestion  that  a  constitution- 
al question  was  Involved.  By  a  per  curiam 
opinion  the  Judgment  was  affirm ed,  for  the 
reason  that  no  constitational  qnestlon  was 
presented. 

This  Tlew  relieves  ni  from  conridering  the 
other  branch  of  the  controversy.  It  is  con- 
ceded that  the  courts  wbldi  have  passed  up- 
on this  form  of  contract  have  almost  uni- 
formly sustained  It,  upon  the  ground  stated 
by  Judge  Mclver.  In  deciding  this  appeal 
we  do  not  express  any  opinion  upon  the  Ques- 
tion, except  to  say  that  we  fully  concur  in 
the  opinion  that  a  contract  to  exempt  a  rail- 
road company  from  liability  for  negligence 
Is  void.  We  have  uniformly  and  frequentij 
•0  held.  The  question  as  to  the  Interpreta- 
ti<»i  of  this  contract,  when,  if  ever,  presented 
to  this  court  In  a  manner  making  it  our  duty 
to  pass  upon  It,  will  be  approached  as  an 
open  question.  We  are  informed  that  the 
question  has  been  removed  from  the  sph^e 
of  litigation  by  l^slaUon  In  South  Carolina. 
By  tlte  act  of  Congress  the  contract,  or  ac- 
ceptance of  b^ieflts  under  It,  is  declared  not 
to  be  a  bar  to  an  action  for  damages.  It  may 
not  be  Improper  to  say  that  the  contract  does 
not  commend  Itself  to  our  judgment  In  this 
case  It  appears  that  the  plaintiff  paid  into 
the  relief  department  $72  and  received  by 
way  of  benefits  $68.  We  must,  in  obedience 
to  the  well-settied  law  of  comity,  declare 
that  the  iriaintfft,  having  no  cause  of  action 
In  South  Carolina,  has  none  in  this  foram. 
Tbe  Judgmoit  must  be  reversed,  and  Judg- 
ment iQ>on  tile  verdict  be  entered  for  the  de- 
fendant. 

Berersed. 

CLABE,  a  J.  (dissenting).  It  la  establish- 
ed by  the  verdict  in  this  case  that  the  defend- 
ant was  guilty  of  negligence  in  allowing  a 
collision  of  two  trains  In  South  Carolina,  re- 
sulting In  injuries  to  plaintiff,  causing  dam- 
ages to  him  to  the  amount  of  $1,800,  and  that 
he  was  not  guilty  of  contributory  negligence. 
There  Is  no  «ception  calling  in  question  the 
correctness  of  the  trial  in  these  req;>ectB. 
The  defendant  relies  upon  a  discharge  or  re- 
lease by  reason  of  benefits  received  from  the 
"Atiantic  Coast  Line  Belief  Department" 
When  the  action  Is  upon  a  contract  made  or 
a  tort  committed  in  another  state,  the  laws 
of  that  state  must  be  takes  Into  considera- 
tion in  passing  apon  the  liability  of  the  de- 
fendant But  when  liability  is  established 
without  question,  as  In  this  case,  the  matter 
of  a  discharge,  whether  by  payment,  release, 
or  statute  of  limitations,  Is  governed  by  the 
lex  fori — the  law  of  the  place  where  the  case 
is  tried  and  where  such  defense  is  to  be  al- 
lowed or  disallowed.  If  a  contract  made  In 
North  Carolina,  on  which  the  statute  of  lim- 
itations is  three  years,  is  sued  on  In  New 
York,  where  the  limitation  upon  that  class 
of  contracts  Is  six  years,  the  defense  Is  gov- 
erned by  the  latter  limitation;  and  vice  ver- 


sa, when  a  suit  is  broufl^t  In  this  state  oa  a 
cause  of  action  accruing  in  New  Yotk.  In 
the  same  way,  if  the  plea  of  payment  or  re- 
lease Is  one  which  cannot  be  sustained  In 
good  conscience,  or  Is  against  the  pnNic 
policy  of  the  state  where  the  case  Is  tried* 
the  courts  thereof  will  not  hold  It  a  valid  de- 
fense to  defeat  a  valid  liability  which  tiie  de- 
fendant has  incurred  elsewberb  The  rdeaae 
here  set  up  is  by  virtue  of  a  transaction  by 
which  the  plaintiff,  who  has  paid  In  $72,  has 
received  back  $68,  and  the  defendant  is  In- 
sisting that  that  is  a  release  of  a  liability  for 
$1,800  damages,  legally  ascertained,  which 
the  plaintiff  has  sustained  by  the  wrongful 
act  of  the  defendant  Such  a  defense  is  not 
good  In  foro  conscloitiffi,  and  in  that  mattw 
the  courts  bere  are  to  be  governed  by  tiielr 
own  rules  of  equi^.  Tliere  has  been  no  omi- 
slderation  for  the  release,  and,  sucii  b^ng  the 
case,  the  Judge  properly  entered  Judgmmt 
In  favor  of  the  plaintiff  uptm  the  v^dict 

It  is  strenuously  ugaeA  by  the  able  and 
learned  counsd  for  the  plaintiff  that  the 
"AtianUc  Coast  Line  Belief  Departments  is 
ah  Ingeniously  devised  plan  to  cause  the  em- 
ploy^ of  that  company,  at  their  own  expense 
and  by  means  of  deductions  from  their  vra- 
ges,  to  insure  the  railroad  company  from  lia- 
bility for  injuries  sustained  in  its  service, 
notwithstanding  the  provisions  of  the  fellow 
servant  act  now  Bevlsal  1905.  |  2646.  It  is 
not  necessary  to  go  Into  that  matter,  as  It  is 
apparent  that  there  was  no  consideration  for 
the  release  here  set  up.  But  the  act  in  ques- 
tion affects  a  most  meritorious  class  of  our 
citizens,  engaged  in  hazardous  quasi  public 
service.  They  are  deeply  and  vitally  int«- 
ested  that  Judical  construction  shall  In  no 
wise  Impair  the  Just  protection  afforded 
them  by  tliat  section,  and  especially  by  the 
last  paragraph  thereof:  "Any  contract  or 
agreement  expressed  or  Implied,  made  by 
any  employ^  of  such  company  to  waive  the 
beD'^''t  this  aectkm,  shall  be  null  ud 
void. 


CITT  OF  HICKORY  T.  SOUTUBBN  RT. 
(Supreme  Cbnrt  of  North  Carolina.    Dec  ^ 

i90a) 

NmSANCB— IHJUNCTION. 

Thongh,  In  a  salt  to  restrain  a  railroad 
trom  erecting  a  freight  warehoase  in  a  dtj 
on  the  ground  that  It  would  create  a  publk 
nuisance  by  obstructing  the  view  along  the 
tracks  and  thereby  make  It  dangerous  for  per- 
sons to  cross  the  tracks,  tiie  Jury  found  that 
the  structure  would  constitute  a  public  naisance, 
the  railroad  should  be  permitted  to  avc»d  a 
perpetual  iojunctlon  by  erecting  suitable  gates 
and  providing  gatemen  as  nsnafand  eostomary 
at  dangeroos  crossings. 
GkiA,  0.  J.,  dissenting, 

On  r^earlng. 

For  original  <vlnlon,  see  88  8.  BL  98B. 

Decree  modified. 

Self  &  Whltener  and  T.  M.  Hufham,  for 
appellant  W.  B.  Rodman,  toe  app^leeb 
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BBOWN,  J.  This  cftM  IB  nported  la  141 
N.  C  at  page  710,  63  8.  B.  965.  Upon  care- 
ful  consideration  of  the  petltlra  to  rehear 
the  same,  we  are  of  opinion  that  the  decree 
of  the  superior  court  aboald  be  modified.  The 
action  was  brought  to  enjoin  the  defendant 
from  erecting  an  addition  of  70  feet  to  Its 
freight  warehouse  on  its  property  In  the 
city  of  Hickory  upon  the  ground,  as  Indicated 
by  the  pleadings  and  plaintUTs  evidence, 
that  It  would  create  a  public  nuisance  by 
obstructing  the  view  along  tiw  railroad  tracks 
and  thereby  make  It  dangerous  for  perstois 
to  cross  defendant's  tracks  at  Marshal  street 
The  following  is  the  material  Issue  submitted 
to  the  Jury :  "Will  the  enlargement  of  defend- 
ant's present  freight  depot  by  an  extension 
on  the  Bastwn  side  thereof  constitute  a  pub- 
lie  nuisance?  Answer:  Yes."  When  the 
fttct  of  nuisance  Is  established  by  the  verdict 
of  a  Jury,  the  ordinary  Judgment  is  that  the 
defendant  be  required  to  abate  It  It  is  not 
always  that  the  "far-rea(^ng  arm  of  the 
chancellor."  the  writ  of  injunction,  will  be 
extended  even  then.  The  general  rule  is 
that  an  Injunction  will  be  denied  In  advance 
of  the  creation  of  an  alleged  nuisance  when 
the  act  complained  of  may  (x  may  not  become 
a  nuisance  according  to  circumstances,  ot 
when  the  Injury  apprehended  ts  doubtful, 
contingent,  or  eventual  merely.  That  Is  the 
universal  law  In  all  the  courts  In  Qila  country. 
See  21  Am.  &  Eng.  Encyc.  Law  (2d.  Ed.) 
706,  where  the  cases  are  collected  from  all 
the  states.  Mr,  High  also  states  the  law  to 
be  without  a  discordant  note,  that,  when  tiie 
Injury  complained  of  Is  not  an  existing  nuis- 
ance per  se,  but  may  or  may  not  become  so 
accwdtng  to  circumstances,  and  when  It  is 
uncertain,  "or  productive  of  only  poasible 
Injury,"  oquI^  will  not  Interfen^  In  support 
of  that  he  dtes  90<idd  cases,  two  being  from 
tills  state.  All  the  decisions  In  this  court 
support  the  rule  referred  to.  Simpson  v. 
Justice,  48  N.  0. 115;  Barnes  v.  Calhoun,  87 
N.  O.  199;  Wilder  r.  Strickland.  66  N.  O. 
S80:  Ellison  V.  Commissioners,  68  N.  C.  57, 
76  Am.  Dea  430;  Walton  v.  Mills,  86  N.  a 
2S0;  Dorsey  v.  Allen,  85  N.  0.  858,  89  Am. 
Rep.  704.  In  the  latter  case  Chief  Justice 
Smith  says:  "While  It  Is  true  that  a  busi- 
ness lawful  In  Itself  may  become  so  obnoxl- 
ouB  to  neighboring  dwellings  as  to  render 
their  enjoyment  uncomfortable,  whether  by 
smoke,  noxious  and  offensive  odors,  noise, 
or  otherwise,  and  Justify  the  protecting  arm 
of  the  law,  yet  there  must  be  the  ascertained 
and  not  probable  effects  apprehended.  When 
the  anticipated  Injury  is  contingent  and  possi- 
ble only,  or  the  public  benefit  preponderates 
over  the  private  Inconvenience,  the  court  will 
refrain  from  Interfering."  In  Barnes  v.  Cal- 
houn, supra,  an  action  to  restrain  the  erec- 
tion of  a  mill,  Gaston,  J.,  says:  "But  it  [a 
court  of  equitr]  will  only  act  in  a  case  of 
necessity  when  the  act  sought  to  be  prevent- 
ed Is  not  merely  probable  but  undoubted,  and 
It  win  be  particularly  cautions  tbua  to  bi- 


tarfwe  when  tbe  apprehended  mischief  is 
to  follow  from  such  establishments  and  erec- 
tions as  have  a  tendency  to  promote  the  pub- 
lic convenience."  Mr.  High,  In  his  work  on 
Injunctions,  also  says:  "When  an  Injunction 
la  aaked  to  restrain  the  construction  of  worica 
of  such  a  nature  that  It  Is  impossible  for 
the  court  to  know  until  they  are  completed 
and  In  operation  whether  they  will  or  will 
not  constitute  a  nuisance,  the  writ  will  be 
refused  fn  the  flrat  Instance."  Sections  488 
and  489,  note  1.  It  seems  to  us  that  Mr.  El- 
liott has  given  us  the  true  and  Just  rule  which 
should  guide  us  hi  the  disposition  of  this 
case,  fair  to  plaintiff  and  defendant  alike. 
He  says :  "Where  a  street  la  laid  out  across 
the  right  of  way  of  a  railway  company  at  a 
point  where  the  company  has  only  one  trade, 
no  question  con  Justiy  arise  as  to  the  im- 
pairment of  the  company's  franchise  by  such 
taking,  for,  under  such  circumstances,  both 
the  use  as  a  highway  and  the  use  as  a  rail- 
road can  stand  together,  and  do  not  InterfMv 
with  each  other."  Elliott  on  Bailroads,  I 
1104.  The  extension  of  defendant's  ware- 
house and  the  safe  use  of  Marshall  street  can 
easily  coexist  The  defendant  can  readily 
construct  gates  across  the  street  for  the  [wo- 
tection  of  persons  croraing  the  tracks  from 
injury  by  Its  trains.  There  Is  no  evidence 
that  the  defendant  will  not  do  this,  and  It 
can  be  compelled  to  do  so  by  tills  court  by 
order  In  this  case.  This  court  can  direct  a 
mandatory  injunction  compelling  d^endant 
to  establish  such  gates  and  provide  sucb  gate- 
men  as  are  usual  at  much  frequented  cross- 
ings, or  It  can  direct  that  the  defendant  be 
enjoined  from  bnlldlng  the  extension  until 
it  does  erect  audi  gates.  It  must  be  admitted 
tiiat  this  will  afford  the  most  pwfect  relief 
and  tiiat  conditions  would  be  much  safer 
than  they  now  are  ot  ever  have  been  since 
the  street  was  opened.  We  must  take  It  as 
true  that  the  record  discloses  the  only  pur- 
pose for  which  the  suit  Is  brought  viz.,  to 
lessen  the  danger  to  passers  and  traffic  along 
Marshall  street  The  modification  of  the 
decree  affords  the  most  perfect  safe^  i>os- 
slble.  It  Is  a  method  of  safety  universal  in 
this  country.  We  have  a  direct  authority 
in  this  state  for  sudi  an  order.  Hyatt  v. 
Myers,  71  N.  O.  273.  In  that  case  the  nuis- 
ance complained  of  was  a  steammlll  across 
the  street  from  plaintiff's  residence.  The 
fact  ot  an  existing  nuisance  was  established 
by  a  Jury.  The  court,  notwithstanding  the 
verdict  dedlned  to  enjoin  the  defendant,  but 
directed  him,  of  Ita  own  motion,  to  raise  bis 
smokestack  20  feet  and  to  attach  spark  ar- 
resters thereto,  or  otherwise  to  abate  the 
nuisance.  So,  If  defendant's  freight  station 
was  already  extended,  and  an  existing  nuis- 
ance and  danger  as  allied,  and  the  fact  so 
found,  the  defendant  should  be  allowed  to 
abate  the  nuisance  by  establlsblng  protect- 
ing gates.  It  cannot  abate  It  now  t>ecause 
it  does  not  exist  In  Hyatt  v.  Myers,  78  N. 
a  238,  Chief  Justice  Pearson  atatea  the  law 
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to  be  that  even  after  a  verdict  establlsbing 
a  nuisance,  equity  will  not  necessarily  en- 
}oitk  The  application  of  that  remedy  will 
always  depend  apon  drctuuatances,  the  chief 
vt  which  Is,  "can  the  troahle  be  otherwise 
remedied?"  This  case  Is  dted  and  atBrmed 
In  Brown  t.  RaUroad,  88  N.  a  180,  by  Judge 
Dlllard.  who  holds,  In  substance^  Uiat  eqnlty 
will  not  enjoin,  even  after  verdict  establish- 
ing it,  unless  the  nuisance  la  irreparable,  or 
one  "which  cannot  be  otherwise  relieved 
against"  To  the  same  effect  Ib  Story,  Eq., 
I  92S;  Adams,  Bq.,  211;  8  Dan'l,  Chancery 
1687.  In  Simpson  T.  Jtutlce,  4B  N.  0.  120, 
Chlet  Jnatlce  Pearson  aaya  that  the  jurisdic- 
tion of  courts  of  equity  to  Interfere  by  Injunc- 
tion In  cases  of  this  kind  dioold  be  exercised 
"sparingly  and  with  great  caution."  "There 
is,"  soys  that  eminent  judge,  "an  obvlona 
difference  between  a  thing  which  Is  a  nuis- 
ance Itself,  and  one  which  may  or  may  not  be 
a  nuisance  accwdlng  to  the  manner  in  which 
It  is  used." 

We  therefore  think  It  pnq>er  to  direct  a 
modlflcatlm  of  the  decree  of  the  superior 
court  BO  as  to  permit  the  defendant  to  remedy 
and  guard  against  any  possible  danger  to 
persons  crossing  Its  tracks  at  Uarshall  street 
erecting  suitable  gates  or  barrlws  on  Its 
rl^t  of  way  acroas  said  street  and  to  pro- 
vide a  gateman,  as  Is  usual  and  custmnary  at 
all  dangerous  and  much  frequ^ited  railroad 
crossings  In  cities  and  towns.  Said  struc- 
ture shall  be  Budi  as  is  reasonably  sufSdent 
to  afford  protection  to  persons  using  said 
crossing  from  Injury  by  passii^  trains  and  to 
be  maintained  by  the  defendant  Upon  pre- 
Bcntlng  its  petition  to  the  superior  court  and 
satisfying  the  judge  thereof  that  defendant 
has  fully  complied  with  the  decree  as  modi- 
fied and  amended,  the  perpetual  Injunction 
mjolnlng  defendant  from  extending  and  m.- 
lai^ng  ItB  freight  depot  shall  be  vacated. 

Am  to  the  other  contention  of  defendant 
relating  to  the  title  to  e^tatn  land,  we  will 
add  nothing  to  what  la  said  in  the  opinion 
at  the  last  term.  We  generally  affirm  the 
judgment  subject  to  the  modification  made. 
Let  the  coets  of  this  rehearing  be  equally 
dhided  between  plalntlfla  and  defendant 

Fonner  decree  modified. 

OZiARK,  a  J.  (dissenting).  This  is  a  pett- 
tlOD  to  rehear  this  case  which  was  finally  de- 
cided 141  N.  a  716,  63  S.  E.  966,  by  a  unani- 
mous court  It  had  twice  before  been  before 
the  court  137  N.  O.  189,  49  S.  S.  202,  and  ISS 
N.  O.  SU,  60  S.  B.  ess.  When  the  depot  was 
put  up  In  Hickory  In  1869,  nearly  half  a 
century  ago,  it  was  located  In  tlte  woods. 
Now  it  is  a  growing,  thrtving  town.  Hie 
people  there  have  not  asked  for  the  removal 
at  the  passenger  station,  nor,  in  tbis  action, 
even  that  the  freight  depot  now  there  should 
be  rauoved,  but  they  first  asked  the  defend- 
ant for  additional  freight  fadlWea.  ThlB 
not  being  granted  they  applied  to  tike  Corpo- 
ration Gommtsslon,  who  time  years  ago  in 


Deconber,  1906,  ordered  addlticmal  trt^fiA 
warehouse  room.  Instead  of  putting  this  ad- 
ditional ft^Ight  wardwuse  out  in  the  edge  ot 
town,  as  IB  usual,  where  tlie  many  tracks 
and  shifting  requliements  could  be  provided 
for,  the  defendant  Insisted  oa  wlaiging  the 
freight  warehouse  in  the  coit^  of  the  grow- 
hig  town,  with  the  evident  result  of  greater 
Interference  witli  the  tranrtt  at  people  asd 
traffic  from  ooe  side  of  the  town  to  the  other 
by  long  strings  of  box  cars  and  the  neceaaary 
ahlfting  and  moving  thereof  and  the  Imminent 
dai^r  to  tb»  lives  and  limbs  oC  the  citizens 
In  traveling  along  their  own  streeta,  i^lng 
across  the  tra<^  Among  Instances  of  sndi 
results  where  the  railroad  has  pmlsted  In 
keying  Its  freight  tracks  within  the  popnkHis 
part  of  tiie  town  la  Wilson  v.  Railroad,  141 
N.  C.  aie,  66  S.  a  267.  The  passenger  sta- 
tion la  not  so  objectionable  in  the  heut  of 
the  town,  for  those  trains  are  very  short  com- 
pared with  tiie  length  of  freight  trains*  make 
short  sto^  and  pey  some  attention  to  a 
schedule,  and  do  not  cut  out  and  leave  eaia, 
and  transfer  them  (for  Hli^oiy  la  a  jnoctkn 
point  with  another  railroad)  as  la  neooBBary 
with  freight  traina  which  cfMne  at  any  bonr, 
day  or  nl^t  remain  an  unconscionable  tlme^ 
and  are  moved  ba<ft  and  forward  to  the  great- 
est danger  of  the  Uvea  and  llmba  of  dtiaena, 
passing  fronv  one  side  of  the  town  to  the  otli- 
er.  The  dtf^idanf  s  otmnael  have  argued  this 
CQBO  as  If  the  addltlmt  of  70  feet  to  the  ware- 
house with  the  additional  obstruction  to  the 
view,  of  tiiose  paaslng  across  the  track,  was 
the  wh(te  ot  the  evil  soui^t  to  be  prevented. 
The  Oorpfvatton  OcMnmlssIon  having  three 
years  ago  ordered  addltltmal  fadlltiea  (an  or- 
der which  the  defendant  most  some  day  com- 
ply with  In  spite  of  all  the  delays  inddent  to 
this  protracted  proceeding),  if  these  addi- 
tional fadlltiea  are  given  making  this  ad- 
dition of  70  feet  to  the  frel^t  statlcm  now  In 
the  heart  of  the  town,  the  result  will  be  a 
permanent  and  every  year  greater  tncreaaa 
In  the  unmbCT  of  fright  traina,  standing  for 
unlimited  time,  upon  the  tradka  and  aide 
trades  In  the  very  center  and  heart  of  the 
town,  moving  and  shlftiiig,  catting  out  and 
putting  In  freight  cars,  severing  one  half  of 
the  town  from  Intercourse  with  the  oOux,  ex- 
cept at  Immlnoit  and  deadly  peril  of  lUe  and 
limb. 

The  affidavit  for  the  injunction  In  tliis  caae 
allies  the  above  facts,  and  that  If  tbe  (ap- 
posed addltlMi  to  tin  wartiMuae  la  not  en- 
joined, tbe  persons  using  said  atreeti  croaa- 
Ing  the  IrackB  "will  have  no  means  of  aacer- 
talnli^  when  they  can  croaa  tbe  tradM  oi  tbe 
defendant  over  said  streets  and  will  nae  the 
same  to  constant  menace  of  Iobs  of  botli  lUe 
and  property,  and  the  aituatlw  eo  creatsd 
will  become  a  vwltable  death  trap  and  that 
such  building  and  platform  will  conatltnte  a 
public  nnlaance  of  the  wwst  kind"  and.  If 
p^mitted  to  be  erected  and  maintained,  will 
expose  the  plaintiff  to  nnmeroua  r^>eatBd  and 
npenalTe  actkwa  tor  damagea  for  tnjnrlas 
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to  persons  xming  u!d  streets.  The  complaint 
mtwatsi  tills  alleiBtiai  and  aTen  that  *11ie 
defendant  (derates  a  large  number  of  locnl 
and  ttiroagb  frel^t  trains  In  said  cHy  whl^ 
tntna  are  nm  at  all  boors  of  the  day  and 
nlgbt;  lliat  nid  trahu  are  almost  ctastant:^ 
and  for  long  perSoda  of  time  shifting  and  nm- 
nlnc  badcward  and  fmrard  iqxm  ttw  tradu 
of  defendant  adjacent  to  laid  frelglit  depot 
and  that  pereona  about  said  paaaenger  d^wt 
or  engaged  In  loadtaiff  or  nnloa^Unff  fr^ht 
are  exposed  to  constant  Inoonfenlenoe  and 
sreat  peril  by  reaaan  of  tbe  danger  of  tbelr 
being  ran  down  by  said  trains  to  the  Injury 
of  tbemeelree  and  tbe  deetracdon  of  their 
prupHTly.  and  tbe  ^mce  between  the  def end- 
Bnfs  tracks  and  its  frel^t  depot  Is  bo  nar- 
row, confined,  and  Inadequate  l^t  It  Is  utter- 
ly In^osBlble  tor  Uppers  or  tectfTem  of 
frel^  to  gain  access  to  said  frtf^t  dqmt 
wltbont  ttidangeilng  tbemselTee  and  tbeir 
property"  and  that  tbe  above-stated  frequent 
abiftlng  and  morloff  ot  freight  trains  (wbldi 
win  not  imly  cmtlnue  but  be  Increased  If  tbe 
additional  fr^t  fadUttes  ordered  by  tbe 
Onrporatlon  Oommiseton  are  given  by  adding 
to  the  present  fiel^t  warehouse  In  the  heart 
of  the  dty)  are  a  constant  moiace  to  the  lives 
of  tboee  g(4ng  to  the  passenger  depot  or  cross- 
ing tbe  tra^  tbe  long  line  of  ftelf^t  cars 
besides  tbe  additional  length  of  the  ware- 
boose,  cutting  off  the  view  of  approaching 
trains.  Tbore  was  ample  evidence  to  support 
llie  idMnre  etate  of  facta,  wbldi  would  be  al- 
moot  a  niatter  ot  common  knowledge,  upon 
proof  of  tbe  locatloa  and  attmdlng  circum- 
stanoes,  for  tbe  Btreets  and  railroad  trades 
croas  upon  Oe  same  grade.  The  i^alntlff 
offered  proof  ot  many  tragedies  that  have 
ooconed  at  that  spot  by  reason  ct  above  mat- 
ten^  but  was  ati^^>6d  by  objection  from  tbe 
defendant 

The  judge  charged  the  jury:  "A  nuisance 
like  the  one  cnnplalned  of  Is  tbe  maintenance 
ct  a  condition  wbldi  aertously  Interferea  wlQi 
and  Intermptn  the  use  of  a  street  or  the 
streets  of  a  town,  whldk  are  In  general  use  and 
necessaiy  for  the  omvoilence  of  the  dtlzene 
and  for  tte  business  In  reqiect  of  travel  or 
course  <^buslneeB  eltber  by  obstructing  tlM 
streets  for  an  unreaeonable  proportion  of  tbe 
tlme^  or  by  having  It  so  tbat  ^vders  ahmg 
said  street  or  streets,  which  cross  Ibe  railroad 
at  public  crossings,  cannot,  by  the  OEetdse  aC 
r«es(Hiable  ordinary  care,  with  safety,  pass 
over  each  croeeings.  But  If  the  condition 
merely  gives  inconvenience  to  tbe  public,  or 
causes  some  delqr  In  thdr  movnnent,  wblcn 
is  Incident  to  the  operatl<m  of  the  railroad, 
this  does  not  constitute  a  nuisance.  If  the 
Jury  shall  find  tbat  Ote  building  the  proposed 
oztenslim  on  tbe  east  «id  of  the  freight  ware- 
house of  70  feet  will  so  change  tbe  condition 
In  respect  to  MarBhall  street  crossing  tbat  It 
will  not  be  reasonably  safe  for  p^sons  ez- 
erdslng  reasonable  care,  that  will  be  a  nul* 
sance^  and  the  Jury  should  answer  tile  fourth 
lasoe  'Yea.*'*  Tt»  Jury  so  fbun&   Olie  de- 


fendant camiot  complain  ci  fbis  diargb  It 
tile  pnqjMsed  addltUm  to  tbe  warduyoae  at 
tbat  apot  will  Inoreaae  the  dai^ar  to  tbs 
cltizMffl,  by  tbe  retention  and  Increase  of  the 
freight  trains  shifting  or  halted  on  the  track 
as  w^l  aa  tbe  added  obatmction  of  tbe 
view,  the  court  of  equity  most  restrain  tbe 
oommlsskn  of  the  threatened  act  Ballroads 
are  diait»ed  primarily  for  the  pidtllc  benellt 
and  oonvenlenca  The  emolumenta  and  en- 
rlcbmnt  of  tbelr  owners  are  aeonidary  In 
law,  tbou^  of  coorae  tiie  primary  object 
wttb  tboee  who  tvomoto  and  operate  tbese 
qoasl  public  cwporaUons.  It  la  now  w^ 
settled  that  their  rates,  and  management  are 
matters  of  public  investigation,  regulation, 
and  control  They  must  exercise  tbe  public 
franchisee  granted  them  to  further  and  ad- 
vance the  public  welfare.  At  last  term,  141 
M.  a  721,  B9  B.  B.  XH,  we  IntUnated  tbe  opto- 
Ion  that  when  the  defendant  erected  the  ad- 
ditional freight  fadllties  required  the  or- 
der of  tbe  Oorpnratloa  Commission  at  sonw 
nunc  suitable  and  leaa  dangeroua  locality. 
It  should  remove  all  tbelr  frdght  burtneaa 
to  tbat  point  "Legislative  autborlty  to  a 
raUroad  ouupany  to  bring  Ita  tracks  within 
municipal  limits  does  not  confer  authority 
to  maintain  a  nuisance."  Ballroad  v.  Bap- 
tist Ohuich,  106  T7.  8.  817,  2  Sup.  Ot  719.  27 
L.  Bd.  789,  which  has  been  quoted  and  fol- 
lowed; ItKHnasDn  v.  Ballroad,  141  N.  a  800l 
68  8.  B.  96S.  The  rl^t  to  operate  Ito  tralna 
through  Hl(&ory  does  not  iJve  It  tbe  right 
to  unnecessarily  imperil  the  lives  of  dtlaens 
of  tbe  town  by  shifting  and  moving  Its  frel^t 
trains  at  a  f^equoited  center  when  this  can 
be  done  wltbont  loss  at  a  more  suitable  point 
'*Slc  otOTO  too  ut  aUoaa  non  isdas.** 

The  erection  of  gates  Is  not  suggested  by 
dther  party  and  will  be  only  a  lees  public 
nuisance  than  the  preeent  sltnatUm.  Tb^ 
will  obstruct  the  use  of  the  streets  more  and 
more  as  population  tocreases,  and  injuries 
will  occur  equally  at  night  tot  they  will 
not  be  always  carefully  guarded. 

As  to  tbe  other  point  presented  in  the  re- 
hearing, it  Is  Inunaterta)  to  the  dedslm  of 
this  case  and  the  injunction  whldi  is  the  ob- 
ject of  It  whethnr  tbe  dtttendant  owns  109 
feet  on  each  side  of  tbe  track  or  400  feet 
width  at  this  point  Tbe  proposed  extension 
of  the  warehouse  Is  up  and  down  the  track, 
and  cannot  be  affected  by  tbat  qnestim  In 
the  least  If  tbe  defendant  owned  400  feet 
It  could  not  use  It  for  other  purposes  tiian 
as  at  present  While  adbering  to  tbe  cor- 
rectness of  the  result  reached  on  tbat  point 
In  the  decision  rendered  mora  than  two  years 
agOb  187  N.  a  203,  49  8.  a  202,  and  twice 
r^terated  since,  it  may  be  well  to  recall  that 
the  d^oidant  Itself  took  the  same  view,  and, 
as  stated  1S7  N.  0.  at  p.  203,  49  S.  B.  202  the 
record  shows  that  "tbe  defadant  in  open 
court  agreed  tbat  It  did  not  claim  any  part 
of  the  land  described  In  tbe  deed  and  plats, 
exc^t  tbe  main  trtuA  and  100  feet  on  eadi 
side  from  the  cmter  of  the  tnxk^  and  that 
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It  stood  ready  to  have  tt  bo  decreed  by  order 
of  tbe  conrt"  In  bo  doing,  tbe  d^oidant 
only  agreed  to  what  waa  Ita  ralld  claim. 


SUTTON  T.  DAVIS. 

<Snpreme  Oourt  of  North  Carolina.   Doe.  2S, 
MOtt.) 

L  Tkhdob  and  Pdbchabeb— Derotitb  Tnu 

— LOBT  DEKD. 

A  deed  in  the  line  of  a  render*!  tftte,  which 
bad  been  executed  by  court  commlosioners  ap- 

Kinted  in  jadidal  proceedings,  bat  wUdi  had 
en  loBt  or  miilidd,  did  not  conititnte  a  defect 
in  the  vendor'a  title. 

2.  SAU— IMEBTBUCTIOn  OF  PSOPEBTT— FlBB— 

Loss. 

Plaintiff  sold  certain  property  to  which  he 
had  a  cmnplete  title  to  defendant,  the  deed  to 
be  ddlrereo  to  defendant's  attorneys  in  escrow, 
to  be  delivered  to  defendant  on  payment  of  the 
latter's  note  for  the  price.  The  deed  was  de< 
livered  in  escrow  and  Uie  note  executed  as 
agreed.  Defendant  took  possession,  made  al- 
terations, and  procured  insnrance  on  the  prop- 
erty, when  the  building  was  destroyed  by  fire, 
before  the  note  was  paid  oc  the  deed  delivered. 
Beld,  that  defendant  was  not  entitled  to  &  re- 
duction of  the  valne  of  the  hnlldiiig  frmn  die 
amount  doe  on  the  note,  while  stUluislstli^  on 
a  delivery  of  tbe  deed. 

Appeal  tnm  Snpwtor  Courts  Union  Conn- 
ij;  Hoora,  Judge. 

Action  1^  F.  M.  Button  against  T.  L.  Davla. 
From  a  Judgment  in  favor  of  plalntifT  for 
lees  tlian  tba  relief  demanded,  be  ai^eals. 
Modified. 

Plaintiff  claimed  and  testified:  That  in 
June,  1904,  he  sold  to  defendant  a  hotiBe 
and  lot  In  Waxhaw,  N.  C.,  for  1500,  and  de- 
fendant executed  and  delivered  to  plaintiff 
bis  sealed  note  for  tbe  purchase  price,  as 
foIIowB:  "1500.00.  Waxhaw,  N.  C,  July  27, 
1904.  On  or  before  January  1,  1906.  I  prom- 
ise to  pay  to  the  order  of  F.  M.  Button  tbe 
sum  of  five  hundred  dollars,  with  Interest 
at  6  per  cent  from  date.  This  note  glren 
for  purchase  money  for  town  lot  and  store- 
house in  Waxhaw,  N.  C.  Witness  my  band 
and  seaL  D.  8.  Davis.  [Seal.]"  That  plain- 
tiff had  executed  a  deed  for  said  lot  to  de- 
fendant under  circumstances  hereinafter  aet 
forth.  That  the  sale  was  for  cash,  but,  on 
defendant's  request,  plaintiff  consented  that 
tbe  money  should  be  payable  on  January  1st, 
as  Indicated.  That,  when  plaintiff  made  the 
offer  to  defendant,  the  defendant  accepted 
same  by  letter  as  follows:  "Waxhaw,  N.  O.. 
July  IS,  1904.  Mr.  F.  M.  Sutton,  Monroe, 
N.  C. — ^Dear  Sir:  In  answer  to  your  letter 
of  July  12th,  I  will  accept  your  offer  and 
take  tbe  house  and  lot  for  $500,  though  it  Is 
a  big  price.  Let  me  know  when  yon  will  be 
ready  to  make  the  deed  so  1  will  be  ready 
to  pay  for  same.  Make  the  deed  to  D.  S. 
Davis.  If  agreeable  to  you,  I  would  prefer 
giving  you  my  note  for  the  amount  until 
January  Ist,  and  securing  it  by  note  we  have 
at  Savings,  tx>an  and  Trust  Company  at 
Monroe  for  $2,750.00,  aa  the  note  will  be 


due  then.  Of  course,  your  note  would  draw 
Interest  from  date,  though  either  way  wlU 
suit  me.  Just  suit  your  couTenlence  and  let 
me  know  what  day  you  will  make  the  deed. 
If  you  cannot  come  out  here,  you  can  bar* 
the  paper  fixed  up  In  Monroe  and  tnm  tbom 
over  to  Meesrs.  Bedwlne  A  Stack.  Trans- 
fer the  Insurance  over  to  tbem  and  yon  eu 
let  me  know  whether  you  will  want  the  mon- 
ey or  my  note  signed  by  mysdf  and  brotboE^ 
D.  8.  Davis.  Please  Mod  me  an  order  to 
Broom  A  Oarrlson  tot  tbe  keys  and  give  aw 
a  few  days'  notice  if  you  want  the  money 
down.  Tour  early  reply  wIU  oblige  me,  as 
the  improrementB  I  will  want  wlU  cost  about 
$450.00;  and  I  want  to  start  at  tt  right  away. 
Then  la  more  to  do  llian  I  fliat  thoD^it. 
Yours  tmly.  T.  U  DaTla"  That  parsnant 
to  the  directions  contained  in  this  lettw 
plaintiS  ezeeuted  and  delivered  a  dead  Cor 
the  ^operfy  to  Bedwlne  ft  Stai^  and  tiM 
Mr.  Redwlna  to  hold  tbe  deed  till  tbe  money 
was  paid.  If  thar  oald  the  title  wao  aU 
right,  dafmdant  was  to  give  platntUt  bio 
note,  whi^  be  did  soon  thereafter.  That  no 
one  had  ever  informed  witness  that  there  was 
any  deed  mlsshig  In  tbe  line  <^  his  title  tlU 
the  fire  occurred.  Defendant  answered,  ad- 
mitting the  axecutlm  of  tbe  note  In  pnrdiase 
of  the  lo^  set  up  as  a  defense  that  aa  a  part 
omisideratlon  of  tbB  trade,  and  aa  an  in- 
ducemrat  thereto,  plaintiff  represmted  that 
he  had  an  unexpired  fire  policy  on  tlie  prop- 
erty  for  $300,  which  would  afford  insurance 
to  that  amount  till  January  Ist,  when  the 
money  was  to  become  due,  and  plaintiff  was 
to  bold  this  as  a  collateral ;  and  In  case  of 
loss  by  fire  the  amount  realized  from  same 
was  to  go  as  a  credit  on  the  note.  The  an- 
swer claimed  this  $800  as  a  credit,  and  offered 
to  pay  the  $200  over  and  above  such  amount. 
Defendant  stated  here  that  balance  of  con- 
tract was  In  letten,  and  admitted  that  t^ 
letter  above  set  out  was  written  by  him 
for  himself,  and  that  he  signed  the  name  of 
T.  L.  Davis  to  It,  and  that  It  was  under- 
stood between  plaintiff  and  defendant  that 
the  deed  was  to  be  delivered  whenever  plain- 
tiff could  make  defendant  a  good  title,  and 
defendant  was  to  pay  plaintiff  then,  and 
Redwine  A  Stack  were  to  pasa  on  the  title. 
The  defect  urged  by  defendant  against  the 
title  was  as  follows:  That  there  was  one 
missing  deed  which  had  been  executed  and 
delivered  to  0.  Brown  A  Sons,  under  whom 
plaintiff  claimed,  by  R.  B.  Bedwlne  (of  Bed- 
wlne A  Stack)  and  T.  J.  Jerome,  as  cmn- 
missloners,  who  had  made  sale  of  the  prop- 
erty under  a  decree  of  the  court  Tbe  sale 
had  been  confirmed,  title  ordered,  and  deed 
executed.  That  same  having  beoi  lost  or  mis- 
laid, the  commissioners,  Jerome  and  Redwine, 
executed  a  substitute,  which  plaintiff  had 
when  suit  was  commenced;  but  this  second 
deed  had  not  been  made  at  the  time  the  fire 
occurred.  Plaintiff  denied  that  be  had  made 
any  statements  about  any  Insniaiice  policy. 
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It  WW  fnrttwr  riMnni  Oiti  mm»  tfter  ttw 
tnid»  deftaduit  ttx*  pOMesslon  of  the  prop- 
«r^.  sad  had  vnr  slnee  ezerdaad  omenhlp 
■nd  control  onr  It;  tbat  be  bad  made  an 
addition  to  the  ImlldbiA  liad  Mim  fnaorad, 
and  coUeetod  fOOO  inaonnce  thanon  vrtiea 
It  mu  dastrOTod  br  m  In  November,  19M; 
tbe  policy  bein^  on  tbe  entire  bnildlnt,  cor- 
erlng  tbe  original  bulldlns  and  Ibe  addition. 

lamea  were  enbmttted  and  raqMBded  to  by 
tbe  Jnxr  as  followe:  *'(!)  Waa  tbe  deed, 
dated  JrOf  28d,  dellTered  to  Bedwlne  * 
Stacfct  attofneya  Cor  ttie  dtfendan^  Iq*  Uw 
plalnUl^  to  be  bald  aa  an  eaerov  and  de- 
llTered to  defendant  qpon  tbe  payment  of  tbe 
porctaaaa  price,  9B00T  Anewer:  Tea.  (2) 
Waa  tbe  bnllding  apoD  the  lot  deaertbed  m 
ttie  con^lalnt  deebniyad  lira  an  tbe  2Bdi 
day  of  November,  19M?  Anawer:  Tea. 
<8)  Wbat  waa  Ibe  Tahn  of  ttw  building  on 
aald  lot  on  tbe  2701  day  of  Jnly,  19M?  An- 
awer:  HW.  (4)  Wbat  waa  tbe  Talne  of 
aald  lot  wKboot  aald  bnllding?  Answer: 
flOOi  09  Waa  the  i^alntiff  at  the  commence- 
ment of  tblB  actum  able  to  codt^  aald  lot 
In  fee  ahnpleT  Answer:  Tea.  (6)  IMd  tbe 
plaintiff  nyreecnt  to  tbe  defendant  tbat  the 
Inanranca  policy  wonld  not  expire  before 
ttM  let  day  of  Janna^r.  1906,  aa  alleged  In 
tbe  answert  Annrer:  Na  (T)  Did  tbe 
plaintiff  rqpreaent  to  tbe  defiendant  that  he, 
tbe  plaintiff,  wonld  bold  tbB  unexpired  in^ 
mrance  policy  for  the  ben^  of  tbe  defand- 
ant,  aa  alleged  In  tin  anawer?  Answer :  No. 
<8)  Did  tbe  plabitlff  repneent  to  tbe  de- 
fendant tbat  If  the  honae  abonM  be  deatroy. 
ed  by  Are  before  tbe  maturity  of  tbe  note, 
tbe  amonnt  aald  policy,  9800,  wonld  be 
cre^Utad  on  tb»  note  sued  on,  and  flie  de* 
fendant  abonM  be  liable  only  for  tbe  bal- 
ance of  tbb  note,  aa  allied  In  tb»  anawer? 
Answer:  Ntk  (9)  Were  tbe  i^abitlfra  rep- 
resentatlona  aa  to  tbe  Insnrance  policy  In- 
dncementa  to  glre  tbe  note  and  material 
parte  of  the  consideration  of  the  note  sned 
<m.  as  alleged  In  tbe  answerT  Answer:  No. 
(10)  Was  tbe  fact  tbat  there  was  a  atore- 
honae  on  said  lot  a  matolal  Indncemoit  and 
a  material  part  at  tbe  conildwatlak  of  ttie 
note  sned  on,  aa  alleged  In  the  answerT  An- 
swer: Tea." 

Plaintiff  moved  for  new  trial  for  errors, 
«tc;.  irtii^  was  refused,  and  plaintiff  ex* 
e^ted.  Plaintiff  then  mored  for  Judgment 
an  tbe  verdict  for  tbe  amount  of  the  note 
and  Intereat  Rtfosed,  and  plaintiff  except- 
ed. On  motion  of  defendant,  there  waa  judg- 
ment on  tbe  Tordlct  for  9100  and  interest 
ttwreon  fran  July  27tfa.  date  of  note,  and 
also  tntereat  on  |I400  to  tfane  of  lln.  Plain- 
tiff eoKCpted  and  appealed. 

Adams,  Jowme  &  Armfleld  and  F.  F. 
OrlfBn.  for  ai^ellant  A.  M.  Stack,  for  ap- 
pallc« 

HOKB,  J.  (after  atating  the  caae).  The 
bonae^  a  sobstantial  part  of  the  snbJect-ma^ 


tet,  having  been  destroyed  by  fire  during  the 
contlnoance  of  tbe  contract,  the  plaintiff  aaeks 
to  recovw  tbe  foil  omtract^ioe;  andtbada- 
fendant,  maintaining  bla  light  to  a  cmvay- 
ance  of  the  lot,  aeeks  to  establlab  a  cndlt  In 
bla  tttla  to  the  extent  of  tbe  lose. 

It  may  be  wM  to  note  tbat  d^endant  hoe 
Is  not  askliur  to  be  relieved  of  all  otmtract 
obllgatltm  oonceming  the  property,  aa  In  tbe 
case  of  Wdla  t.  Oalnan,  107  Maas.  614,  0  Am. 
Rep.  06,  dted  and  rdled  on  1^^  defendant 
Bat  on  tbe  tects  astabltabad  be  asks  judgment 
Ibat  credit  on  bla  note  be  allowed  for  tbe 
loea ;  and,  on  paymoit  of  the  aame  after  sncb 
credit  that  a  good  and  proper  deed  be  deliv- 
ered fM  the  lot  'te  which  the  daatn^red 
bnUdlng  stood.**  Hla  defeuae,  then,  wni  reat 
on  the  theory  deaerlbed  by  Fomeroy  aa  **par> 
tial  specific  performance  with  compmBation" ; 
and  the  gweral  principle  la  atated  tbat  an- 
thor  In  hla  work  on  Contracts,  at  section  484, 
asfollows:  '*Wben  the  vendor'a  title  proves  to 
be  defective  In  some  parUcnlara,  or  hla  eatete  la 
different  from  that  which  he  agreed  to  otmvey, 
or  la  subject  to  incnmbrancea  or  outstanding 
rights  In  third  puwona,  or  tlw  aubject-matter— 
generally  the  land— Ib  deficient  hi  quantity, 
quality,  or  value,  it  Is  plain  that  the  contract 
cannot  be  specifically  performed,  according  to 
its  exact  terms,  at  the  suit  of  either  party.  In 
such  a  case  there  are  only  three  possible  alter- 
natives for  a  court  of  equity  to  pursue— either 
to  refuse  Ita  remedy  entirely;  or  to  enforce 
the  contract  without  any  regard  to  the  partial 
follore.  compelling  the  purcliaaer  to  take  what 
there  la  to  give  and  to  pay  the  full  price  as 
agreed;  or  to  decree  a  conveyance  of  the 
vendor's  actual  interest  and  allow  to  the  ven- 
dee a  pecuniary  compensation  or  abatement 
from  the  price,  proportioned  to  the  amount 
and  value  of  the  defect  in  title  or  deficiency 
In  the  subject-matter.  In  determining  which 
of  these  alternatives  to  adopt  it  la  evldeat 
that  under  all  ordinary  circumstances,  the 
second  one  would  be  extremely  unjust  and  in- 
equitable, and  yet  It  la  occasionally  resorted 
to  when  the  vendee  la  not  In  a  situation  which 
entitles  him  to  favorable  consideration.  The 
first  alternative  might  often  contravene  the 
wishes  and  interesta  of  both  the  parties,  and 
cannot  therefore  be  taken  as  tbe  general,  or 
at  least  universal,  rule.  Still,  if  the  deficien- 
cy or  defect  la  lai^  and  material,  and  the 
purchaser  Is  unwilling  to  acc^t  a  partial  per- 
formance, this  alternative  must  be  adopted. 
Tlie  third  Is  based  upon  equitable  principles. 
It  endeavors  to  preserve  the  rlghte  of  both  the 
partlea,  and  Is  therefore  constantly  resorted 
to  and  applied  by  courts  of  equity  In  aid  of  a 
vendee,  and  sometimes,  although  under  more 
and  greater  restrictions,  In  aid  of  tbe  vrador. 
There  ara  idrcnmstauceB,  however,  undw 
which  even  a  vendee  Is  not  allowed  to  avail 
hhnaelf  of  Ite  doctrine."  The  principle  b«ra 
steted  has  been  usoaily  applied  to  cases  when 
the  defects  urged  as  a  ground  for  craapwisa- 
tion  existed  when  tbe  contract  was  made: 
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but,  wbw  tbe  clrcnnutanceB  reQuired,  it  has 
alflo  been  extwded  to  cases  Id  wbtch  tbe  de- 
fects arose  afterwards. 

lUs  was  so  held  In  a  case  decided  by  tbe 
Bi^eme  Oonrt  of  Georgia.  Pbinlzy  r.  Guam- 
Be7.  Ill  Ga.  846,  36  8.  B.  796,  60  L.  B.  A.  680, 
78  Am.  Bt  B^.  207.  In  that  well-considered 
opinion  Cobb,  J.,  for  the  court,  said:  "Tbe 
text-books  and  cases  cited  show  that  the  doc- 
trlne  of  specific  performance  with  compensa- 
tion for  defects,  when  tbe  vendor  cannot  con- 
exactly  what  bis  contract  calls  £6r.  Is 
thorongbly  established,  and  It  Is  In  rare  cases 
where  the  court  will  refuse  eaclx  relief  at  tbe 
Instance  of  the  vendee.  It  is  true  that  in 
nearly,  If  not,  all  of  tbe  cases  the  Inability  on 
the  part  of  the  vendor  to  convey  what  tbe  con- 
tract called  for  arose  from  some  fact  which 
was  Id  ^imtmo^  at  tbe  time  the  contract  of 
sale  was  made,  sacb  as  defects  Id  tbe  title 
to  a  part  of  the  premises,  deflcleucy  In  quan- 
tity or  quality  or  value  of  the  property  whlcb 
was  the  subject-matter  of  the  contract,  and 
the  like.  There  does  not  seem,  however,  to 
be  any  good  reason  why  the  principle  should 
not  be  applicable  where  tbe  Inability  of  the 
Teodor  to  convey  a  part  of  that  which  bis 
contract  stipulated  for  arose,  sahsequently  to 
the  making  of  the  contract;  out  of  some  trans- 
acUon  In  which  the  vendee  was  not  Involved ; 
and  the  fact  that  the  vendor  was  himself 
without  fault  would  not  seem  to  be  an  ob- 
stacle which  would  prevent  the  application  of 
the  rule.  Beqnlrlug  a  vendor  to  pay  damages 
to  his  voidee  for  a  failure  to  convey  property 
whlcb,  subsequently  to  the  execution  of  the 
contract  of  sale,  was  destroyed  by  fire,  Is  no 
greater  hardship  than  requiring  a  vendor  to 
pay  damages  on  account  of  his  having  ignor- 
antly,  though  honestly,  and  after  the  exercise 
of  all  possible  diligence,  bargained  away  some- 
thing which  he  did  not  own,  but  wbldi  be 
holered  was  his  own.  That  he  would  be  rs- 
quired  to  pay  damages  Id  tbe  latter  case  do 
one  will  doubt;  that  be  should  be  In  the 
former  case  ought  not.  It  would  seem,  to  be 
questioned  upon  principle."  While  this  prlur 
dpie  Is  well  established.  Its  application  Is  not 
always  permitted  as  a  matter  of  absolute 
right,  but,  like  the  general  doctrine  of  (Siedfic 
performance  Itself,  of  wblch  this  Is  a  part,  Its 
application  rests  In  tbe  sound  1^1  discre- 
tion of  the  court  As  suggested  In  tbe  ex- 
tract from  Pomeroy,  "there  are  circumstances 
under  which  even  a  vendee  is  not  allowed  to 
avail  himself  of  Its  doctrine."  And,  In  sec- 
tion this  aathor  further  says:  In  gen- 
enl  tbe  purdiaser  is  mtitled  to  oompensa- 
tlm  tor  a  deficiency,  except  where  the  lan- 
guage of  tlie  agreemmt  cuts  off  tbe  claim ; 
but  ttila  rule  is  sometimes,  from  the  circum* 
stances  of  tbe  case,  departed  from,  and  the 
Tsndee  1^  to  tbe  alternative  of  abandoning 
tbe  onttract  entirely  or  ot  havli^  ^ledfic 
performance  without  abatement  of  the  ivlee." 
Tbe  conrt  is  clearly  of  opinion  that  the  pres- 
ent case  comes  within  the  exertion  here  sug- 
gested,  and  that  on  tbe  tmett  established  by 


the  vodict,  taken  in  ctmnectton  with  the  ad- 
missions of  tbe  parties  In  the  pleadings  and 
testimony,  the  plahitlff  Is  oititled  to  judg- 
ment for  tlie  amount  of  tbe  note  and  Interest, 
and  without  the  reduction  claimed  by  defend- 
ant These  facts  disclose  that  tlie  plalntUT  is 
without  fault  or  delay  In  the  matter,  having 
done  all  that  he  had  agreed  to  do.  He  had 
executed  and  delivered  the  deed  to  Meesrs. 
Red  wine  and  Stack,  the  parties  designated, 
to  be  delivered  to  defendant  when  be  paid 
the  purchase  price.  He  bad  tbe  tltte  at  the 
date  of  the  omtract  He  had  It  when  the  salt 
commenced,  and  has  it  now,  and  Is  ready  and 
able  to  convey  tbe  lot  to  dafendant  what  tbe 
purdiase  price  is  paid. 

Under  the  special  facts  and  circumstances 
of  this  case  the  sUKested  d^ect  Is  not  deserv- 
ing of  serious  consideration.  A  deed.  In  the 
line  of  plaintiff's  title,  whl<^  bad  been  exe- 
cuted by  court  oonunisaloners  ai^lnted  In 
judicial  proceedings,  had  been  lost  or  mislaid. 
There  Is  no  doubt  as  to  the  fact  that  these 
judicial  proceedings  were  In  all  reflects  r^^- 
lar.  Hie  sale  had  beea  confirmed  and  title 
ordered  and  made  pursuant  to  the  order.  The 
commissioners  were  Messrs.  Bed  wine  and 
Jerome ;  Mr.  Bedwlne  being  the  att(»ney  with 
whom  ttw  teed  of  plaintiff  to  defendant  and 
title  papwB  were  left  There  was  nothing  to 
be  done  except  for  Mr.  Bedwlne  to  call  In  his 
associate  In  the  matter,  fill  out  a  blank  deed 
and  sign  same,  and  tbe  alleged  defect  would 
have  disappeared.  As  heretofore  stated, 
such  a  defect,  under  tbe  circumstances,  vras 
not  of  tbe  substance,  and  should  not  be  al- 
lowed to  have  substantial  ^ect  oa  the  rights 
of  tbe  parties,  either  plaintiff  or  defendant 
The  plaintlfC.  then,  has  been  without  fault  In 
respect  to  the  title  or  delivery  of  the  deed; 
and  Immediately  after  the  contract  the  de- 
f^dant  altered  Into  possession  and  control  of 
tbe  propoiy  as  owner.  He  r^>alred  and  add- 
ed to  the  building ;  has  occupied  and  need  It 
and  placed  an  Insurance  policy  on  It;  andt 
when  the  same  was  destn^ed,  he  collected  the 
amount  of  tbe  pc^lcy,  which  he  retelns.  He 
is  here  now  malntetolng  that  he  has  a  riglit 
to  the  lot  under  tbe  contract  and  prior  to  the 
time  this  contract  was  made  there  bad  never 
been  anything  required  to  secure  a  jftttnH 
title  but  the  paymoit  of  the  purchase  mon^. 
payable  by  himself.  It  ii  undoubtedly  the 
genratd  rule  "that  when  pn^wtr  is  deatntyed 
by  fire,  the  loss  will  fall  on  Idm  who  la  the 
mnux  at  the  time." 

It  is  also  a  wtil-^eoovQlnd  principle  that 
where  there  Is  a  contract  for  the  sale  and  oon- 
veyance  of  reall?  absolote  and  binding  en  Oe 
parties,  equity,  for  most  purposes,  will  oqd- 
slder  the  contract  as  Qwdficaily  exeenteA 
The  vendee  will  become  the  equitable  owner 
of  the  lands,  and  the  vendor  of  the  pnrcbast 
nuaey.  After  the  contract  the  vendor  Is  the 
trtistee  <^  tb»  I^ial  estate  for  die  Tendca 
BatuAwout  V.  Murphy,  22  N.  J.  Bq.  681 ;  Brew- 
er V.  Herbert  80  Md.  801,  M  Am.  Dee.  B8S; 
WetEler  t.  Duffy,  78  Wis.  170.  47  M.  W.  m 
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12  L.  B.  A.  ITS;  White  &  Tndor,  Leadtuc 
Cases  In  Eanlt?.  vol.  2,  part  2,  pp.  1106, 1109 ; 
Blq;)bam'B  Eqnity  (6th  Ed.)  1 364;  Fomeroy's 
Eq.  &  Jarlsprndaice,  1 1406,  note  2.  Pnnm- 
Ing  the  principle  In  White  &  Todor'a  Leading 
Cases,  aupra,  It  1b  said :  "It  waa  declared  la 
like  maimer  by  Duncan,  J.,  In  Rlcbter  t.  Selln 
[8  Serg.  &  R.  (Pa.)  440],  that  'equity  looks 
ii|xm  thlniB  asreed  to  be  done  aa  actually  pas 
formed.'  Gwiaeqnently,  when  a  cwtract  Ib 
made  iot  the  Mle  of  land,  equity  considers 
the  TOidee  as  the  purchaser  of  the  estate 
Bold,  and  the  purchaser  as  a  trustee  COr  the 
render  for  the  purchase  money.  So  much 
la  the  vendee  considered  In  contemplatti»i  of 
egul^,  as  actually  seised  of  the  »tate,  that 
be  must  bear  any  loss  which  may  happen  to 
the  estate  between  the  agreement  and  the  con- 
T^ance,  and  wlU  be  entitled  to  any  benefit 
which  may  accrue  to  It  In  the  Interval,  be- 
cause by  the  contract  he  Is  the  owner  of  the 
pfemlBOH,  to  every  latent  and  purpose,  in 
equity.  It  Ui  accordingly  well  settled  that  If 
the  premises  are  consumed  by  fire  subsequent- 
ly to  the  sale,  or  are  swept  away  by  a  flood, 
or  If  they  are  Injured  by  a  tort-feasor,  the 
loss  will  fall  on  the  purchaser,  who  can  nei- 
ther maJra  the  deterioration  a  ground  for  re- 
fusing to  accept  a  eonv^ance,  nor  rely  on  It 
as  a  defense  to  an  actloi  brought  for  the  pur- 
<^uue  moDir.'*  The  principle  does  not  in 
strtctnees  apply  here  because  the  contract, 
while  binding  was  not  absolnte  and  complete. 
Iiombanl  v.  Ocmcr^tlon,  64  lU.  477.  The 
deed,  being  in  eecrow,  to  be  delivered  on  con- 
dition, no  title  pissod  till  omdltlon  was  per- 
formed. OraddodE  T.  Banui,  at  this  term, 
S4B.B.1008.  But  the  dtfendant,  having  tak- 
en possenlMi  vt  the  propoiy  aa  oimer,  and 
having  exercised  and  enjoyed  all  the  authori- 
ty and  benaflts  of  abstdote  ownership,  the 
ease  Is  Tsry  nearly  wHIUn  the  prtnelple;  and 
on  the  mtlre  facts  and  dreumstances  hereto- 
fore stated  we  hold  that  the  doctrine  of  eom- 
pensathm  does  not  obtain  here,  and  that 
plabitur  should  have  JndgoMnit  Cor  the  amonqt 
oC  tte  note  and  Interest  wlQwut  reduction. 
Appellant  wlU  pay  costs  of  appeaL 
Jvdgment  modified. 


HAIB8T0N  V.  CNITBD  STATIDS  UOATH- 
Ba  00.  et  aL 

(BogrtsM  Court  of  North  Oarollna.   Dee.  22, 

1906.) 

X,  HAsna  Ann  Snv^nr  —  Ditbotivb  Af  pu- 

AlfOaS— IlfJUXT  TO  SXSVAHT. 

An  owner  of  an  industrial  plant  used  In 
coimectl<Hi  therewith  a  railroad  about  14  miles 
in  length,  on  which  It  operated  with  Its  own 
crew  engines  and  ears  belonging  to  it,  and 
railroad  cars  of  other*.  The  track  was  situated 
on  a  level  bottom  In  and  around  the  plant,  and 
there  would  have  been  no  difficult  In  procuring 
antomatie  oouj^taig  devlees.  EM,  that  the  fail- 
ure to  equip  the  oan  with  antomatie  oouplers 
was  negtlgenoe. 

[Ed.  Note.— Fm  cases  la  point,  see  Cent.  Dig. 
VOL  34,  Master  and  Servast,  H  195»  216J 


SL  Savb— Dbrnsbs— Abbumftion  ov  Bibe— 

OOIfTBIBUTOBT  NEQLIQEKCK. 

Where  the  proximate  cause  of  an  ifijnty 
to  aa  emj^OT*  was  the  emplorer's  negligrat 
failure  to  equip  its  cars  with  automatic  cooplers, 
the  defenses  of  assumption  of  risk  and  con- 
tributory negitgence  were  not  availing  nnlen 
the  condoet  of  the  employd  amounted  to  reek- 
lessness. 

(IBd.  Note.— For  cues  In  pdnL  see  Cent  Dig. 
vol  8i  Master  and  Servant,  H  6&4-S66.1 

&  Bahb— NneuaBiTcs  or  Fsllow  Sbbvaiitb— 
DxFEnsE— A  vailabujtt— Statutes. 

Fellow  Servant  Act  (Revisal  1905,  |  2646), 
giving  an  empl<v4  of  a  railroad  company  snf* 
fering  injury  in  the  course  of  Us  employment 
in  consequence  of  the  negligence  ot  a  fellow  serv- 
ant, a  right  of  action  therefor,  applies  to  a 
manufacturer  operating  In  connecti<m  with  Its 
^ant  a  railroad  about  14  miles  in  length,  ob 
which  Its  cars  and  engines  are  operated  with 
Its  own  crew,  and  an  employe's  right  of  action 
for  ioiariea  received  while  operating  the  cars 
is  not  defeated  when  the  injorles  were  snstalned 
by  the  negligence  of  a  fellow  serraot. 

[Bd.  Note,^Fiw  cases  in  point,  see  Cmt.  Dig. 
vol  84.  Master  and  Servant,  St  S64-374J 

4.  AgPm^-ImiATBBIAI,  RuUHOa. 

Where,  in  an  action  for  Injuries  to  an  em- 
ploye,  the  defenses  of  assumption  of  risk,  in- 
cluding the  negligeooe.of  a  fellow  servant,  and 
contributorr  aeiUgane^  were  eliminated,  excep- 
tions addressea  to  qneations  inw^Tsd  in  such 
defenses  were  immateriaL 

[Bd.  Note.— For  cases  In  polnL  see  Cent  IMg. 
wot.  8.  Appeal  and  Error,  H  3381-8841.] 

6.  HAnXB  AND  SXBVART— InJUBT  TO  SeBVAUT 

—  AsBuicpnoM  or  Bisk  —  OoifTBiBuroBT 

NSGLIOBMCE. 

The  role  that  an  action  bv  an  employd  for 
Injuries  lUttalned  by  the  employer's  negligence 
in  failing  to  equip  its  cars  with  automatic 
couplKs,  cannot  be  defeated  by  the  defenses  of 
assnmpUon  of  risk,  including  the  ne^ligeDce  of 
a  fellow  snvant,  and  of  contributory  u^ligence, 
applies  only  to  the  protection  of  an  empl<v4 
wrongfully  Injured  In  the  course  of  his  onpioy^ 
ment 

6.  TBiAi^uBinssion  or  Issues. 

Where,  in  an  action  for  Injuries  to  an  em- 
ployfi  alleged  to  have  been  recSved  bj  the  em- 
ployer's failure  to  equip  its  cars  with  autnnatie 
couplers,  the  evidence  was  conflicting  on  the 
question  whether  the  employ^  was  injured  in 
the  course  of  his  employment,  or  while  he  was 
acting  in  disobedience  to  the  orders  of  his  superi- 
ors, the  court  property  submitted  the  Ime  as 
a  s^Mirate  question. 

Aiipeal  from  Superior  C3ourt,  Buncombe 
County;  O.  H.  Allen.  Judge. 

Action  by  Luther  Hairston  against  the 
United  States  Leather  Company  and  Old 
Fort  Extract  Works.  From  a  Judgmmt  for 
plaintur,  defendants  appeal.  Affirmed. 

There  was  all^tlon  and  evldrace  on 
part  of  plaintur  tending  to  show:  That 
defendant,  a  corporation  engaged  in  tbe  busi- 
ness of  manufacturing  leather  and  extracting 
tannic  acid,  in  aid  of  and  as  a  part  of  Its 
enterprise,  had  coostructed  and  was  using 
12  to  14  miles  of  railroad  track,  standard 
gauge,  bi  and  around  Its  plant  at  Old  Fort, 
N.  C,  and  in  operating  this  road,  had  its 
own  crew,  engines,  cars,  etc.,  and  also  used 
and  shifted  the  railroad  cars  of  other  roads 
on  which  wood  required  for  Its  purposes  was 
brought  to  its  plant.  This  wood  waf  bnmght 
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tnm  Tftrlons  localities  In  railroad  cars, 
and  tbese  can  were  placed  by  the  railroad 
on  Ita  side  track,  where  the  engfnes  and 
crew  of  defendant  company  would  more 
tiwm  onto  tlie  tra<to  of  defendant,  where 
they  were  unloaded,  and  the  wood  stacked 
tietween  these  tracks  of  defendant  company, 
from  which  point  ttie  railroad  crew  aft»- 
wards,  and  as  required,  would  load  the  wood 
«n  to  tti  own  cars,  and  haul  same  to  points 
aoceaslble  and  convenient  to  the  c{ilpper 
honse  where  the  machines  of  defendant  com* 
pany  cat  the  wood  np.  Where  the  tracks 
permitted,  by  reason  of  being  on  an  Incline, 
the  shifting  of  cars  was  scmietlmes  Aoaa  by 
hand,  and  eq)ecially  was  this  tme  In  pushing 
the  cars  from  chipper  house  track  Into  the 
shipper  honse  yard,  and  up  to  the  machines. 
That  the  cars  of  defendant  were  smaller  than 
the  railroad  cars,  being  something  like  18 
feet  In  length,  and  not  so  high,  and  were 
without  automatic  couplers,  the  old  style 
by  link  and  pin  being  used  for  the  purpose. 
That  plaintiff  was  an  employe  of  defendant 
company,  whose  duties  called  on  him  to  work 
at  the  cbipper  machines,  and,  In  the  course 
and  scope  of  his  duties,  he  was  called  on 
frequently  to  move  these  cars  and  stop  them, 
and  couple  and  uncouple  same;  and  on  the 
occasion  referred  to,  to  wit,  May  2,  190A,  In 
the  course  of  his  duty,  he  was  on  a  car 
which  be  had  started,  and  was  letUng  It  roll 
down  towards  another  car  to  which  It  was 
to  be  coupled.  While  plaintiff  was  so  en- 
gaged, and  as  he  was  about  to  couple  the 
«ars  he  was  on  to  another,  the  pin  which 
had  been  prepared  failed  to  drop  properly  so 
as  to  effect  the  coupling,  but  fell  to  the 
ground  between  the  cars.  That  plaintiff,  re- 
maining on  the  car,  got  down  on  his  all  fours, 
and  was  reaching  down  to  plcb  up  the  pin, 
when  a  co-employ6  on  the  third  car  allowed 
same  to  roll  down  i^alnst  the  car  he  was  on. 
Jolting  plaintiff's  hand  betwe^  the  draw- 
heads  where  It  was  mashed,  and  severely  in- 
jured. That  this  employe,  one  Will  Caldwell, 
could  have  seen  how  plaintiff  was  oigaged  at 
the  time,  there  being  no  obstruction,  and 
plaintiff  being  In  full  view. 

Plaintiff  claimed  ttiat  on  these  facts.  If 
established,  defendant  was  guilty  of  ac- 
tionable negligence :  (1)  In  not  providing  the 
«ars  with  coupling  devices,  as  required  by 
law.  (2)  In  negligently  causing  the  vio- 
lent collision  between  the  cars  as  above  set 
forth,  while  plaintiff  was  In  plain  view  of 
those  In  control  of  the  car  which  ran  Into 
the  one  plaintiff  was  on.  Admitting  that  the 
cars  were  without  automatic  couplers,  de- 
ffmdant  denied  that  there  wits  any  negligence 
on  Its  own  part,  and  claimed  that  It  was  no 
part  of  plalntUTs  duties  either  to  couple  or 
uncouple  cars,  Imt  that  hit  dutf  was  to  wotk 
at  the  chlppw  machines,  and  alleged  con- 
tributory ne^gence  <m  part  of  plaintiff. 
Further,  that  plaintiff  had  assumed  the  risk 
<tf  tbB  Injuiy  which  occurred  to  him*  and 


that  he  was  Injured  1^  tbe  negllgsnce  a 
fellow  servant  In  charge  of  the  rear  car,  etc. 

DefMdant  offwed  tettliiMmy  to  nstaln 
Ids  positions,  and  tendered  Issues  as  follows: 
"(I)  Was  the  plalntur  Injured  the  neg- 
llgoice  of  ttie  defendant,  as  allied  In  the 
complalntf  (2)  Was  the  plaintiff,  at  the 
time  he  rec^ved  the  aliased  Injuries,  aeUng 
In  dIsobedlencB  of  tlw  orders  the  dtfend- 
ant  given  to  him  by  his  foreman,  X  T.  Alli- 
son? (8)  Did  the  plalntHT  contribnte  to 
his  InJinT  by  bis  own  negligence?  (4)  Was 
the  plaintiff  Injured  by  the  nccllgenoe  of  a 
fellow  servant?  (5)  Did  tlw  plaintiff  assume 
the  risk  of  an  Injuzy  when  he  undertotft  to 
coi^Ie  llie  cars  outside  of  his  regular  duty? 
(6)  Is  the  plahitlff  entitled  to  recoror  dam- 
ages, and  if  so,  what  sum?* 

The  court  submitted  the  following  tasnes 
which  were  reqxmded  to  by  the  Jury  as  fol- 
lows: "(I)  Wai  the  plaintiff  Injured  bj  the 
negligence  ct  the  defendant,  aa  all^^  ta 
the  complaint?  Answer :  Tes.  (2)  Was  Uk 
plaintiff,  at  the  time  he  received  ttie  alleged 
tojurlest^  acting  In  disobedience  of  the  ordos 
of  ttie  defendant  given  to  him  bj  his  fore- 
man, J.  T.  AUtsoQ?  Adbwct:  Na  <S)  Is 
the  plaintiff  entitled  to  recover  damages,  and 
If  so,  what  sum?  Answer:  91,000." 

There  was  Judgment  on  the  vndlct  tor 
plaintiff,  and  defendante  excepted  and  ap- 
pealed. 

Merrimm  ft  MenUaan,  tot  agpellanta 
Locke  Oralg,  for  appellee. 

HOKB,  J.  (after  stoting  the  cas^.  b 
the  cases  of  Greenlee  and  Troxler,  both  b^ng 
actions  to  recover  for  Injuries  Inflicted  <m  em- 
ployes by  the  negligent  failure  <tf  railroad 
companies  to  furnish  their  cars  with  au- 
tomatic couplers,  the  principle  was  annoonced 
that  such  a  failure  would  amount  to  otmtlnn- 
Ing  n^llgence  on  tiie  part  of  the  companies 
which  would  shut  off  ttw  defoise  of  cod- 
1i;rlbntory  n^lgence  and  a«nmptlon  of  risk. 

In  Greenlee's  Oase,  r^rted  In  122  N.  C 
&n.  80S.]I1.115,41Ii.B.A.lKie.e5An. 
St  Bep.  TIM,  It  was  held:  (a)  "Tha  fOUvrs 
of  a  railroad  cra^axv  to  eqn^^  its  tre^i^ 
cars  with  modem  self-coiqiling  devloea  is 
negligence  per  se,  continuing  np  to  the  time  of 
an  injury  received  by  an  employe  In  coupling 
the  cars  by  hand  for  whl^  the  company  Is 
liable  whether  such  employe  contributed  to 
such  Injury  by  Its  own  negligence  or  not 
(b)  former  dedslona  of  this  court  touA- 
Ing  up(m  the  duties  ot  railroads  to  groride 
modem  appliances  by  coupling  cars  otberwIsB 
than  fay  hand  and  foreOhadowIng  tte  early 
holding  that  the  failure  to  do  ao  would  be 
negligence  per  se,  and  the  act  of  Oongisss 
(Act  March  2, 1808,  c.  196.  27  Stat  E81  [U.  a 
Oonp.  St  1901,  p>  8174]).  raqnlrlnc  sdf- 
couplers  to  be  placed  on  all  cars  by  Januaiy 
1,  1886.  and  the  general  adt^rtlon  taf  rail- 
roads of  such  self -cottiers,  made  ft  the 
duty  of  deftadant  to  adopt  sudi  devices,  and 
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Its  fallor*  to  do  K>,  wtaereby  an  employe  was 
Injured,  was  n^llgence  per  se.  (c)  The 
tact  that  an  onploye  remains  In  tbe  service 
of  a  ralboad  company,  knowlnf  that  Its 
freight  ears  are  not  equipped  with  self- 
omplMs,  does  not  ezcnae  the  railroad  tnm 
liability  to  sodi  employ^  If  litjtired  while 
eonptlng  Its  can  by  hand,  the  doetrlne  of 
'assumption  of  risk'  having  no  ai^lcatlon 
where  tite  law  reqnires  the  ase  of  new 
pUances  to  secure  tbe  safety  of  employ^ 
and  the  ^ployA.  being  either  Ignorfint  of  tbe 
law's  reqalremwt,  or  eqwcting  dally  com- 
pliance with  It,  continues  In  the  serrlce  with 
tbe  old  aroUances." 

In  Troxler'8  Oase  it  wai  held:  "(1)  Rea- 
son, Justice,  and  humanity,  principles  of 
the  common  law,  IrrespectiTe  of  oragressional 
nnactment,  and  Interstate  Oommerce  Gmnmls- 
•lon  regulation,  require  the  employer  to  fur- 
nish to  tbe  employ^  safe  modem  appliances 
with  which  to  work,  In  place  of  antiquated, 
dangerous  Implements,  hazardous  to  life  and 
limb,  and  the  failure  to  do  so,  upon  Injury 
ensuing  to  tbe  anploy4,  Is  culpable,  continue 
Ing  n^llgence  on  the  part  of  the  employer, 
which  cuts  off  the  defense  of  contributory 
n^IIgence  and  n^llgence  of  a  fellow  senr- 
ant— such  failure  being  the  causa  causans. 
(2)  It  Is  negligence  per  se  In  any  railroad 
company  to  cause  one  of  Its  employes  to  risk 
his  life  and  limb  in  making  couplings  wbl<^ 
can  be  made  automatically  without  risk."  124 
N.  C.  189.  82  8.  B.  060.  44  L.  B.  A.  818,  70 
Am.  St.  Rep.  680. 

In  Hlcfci  T.  Manufacturing  Co.,  138  N.  C 
S81,  50  S.  B.  703,  It  was  said  that  both  of 
these  cases  were  approved ;  and  farther,  tiiat 
the  principle  therein  announced  would  be  fur- 
ther applied  in  cases  of  like  peril  and  clr- 
cnmstance,  and  we  think  it  should  be  applied 
here.  The  defendant  company,  being  a  laige 
Industrial  plant,  In  connection  therewith,  and 
as  part  of  same,  has  constructed  and  owns. 
In  and  around  its  plant  at  Old  Fort,  N. 
C,  12  to  14  miles  of  railroad  track,  stan- 
dard gauge,  on  which  It  operates  with  its 
own  crew,  mglnes,  and  cars,  and  also  the 
railroad  cars  of  other  companies  carrying  to 
that  point  the  material  required  for  Its 
purpose.  It  Is  an  enterprise  of  unusual  ex- 
tent and  proportions,  no  doubt  doing  more 
baullng  than  many  of  the  logging  roads, 
^hlch  have  been  held  as  railroads  under  our 
decisions,  and  more  shifting  and  coupling 
and  uncoupling  of  cars  than  would  be  done 
on  tbe  same  or  much  greater  quantity  of 
mileage  In  the  operation  of  a  regular  railroad. 
The  tra(^  being  situated  on  a  level  bottom 
In  and  around  Its  plant,  there  would  seem  to 
be  no  difficulty  In  the  procurement  and  use 
of  these  coupling  devices  at  comparatively 
small  cost  by  means  of  which  these  cars  could 
be  coupled  automatically,  and  without  risk; 
and  the  Judge  below  was  correct  In  charging 
the  Jury  that  the  failure  on  the  part  of  the 
company  to  equip  Its  cars  with  automatic 
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confers  was  negligence,  and  fliat  If  such 
teUnre  was  tSie  proximate  came  of  plaintiff's 
Injury  they  would  answer  the  first  Issue. 
Tea.** 

The  Jury,  under  the  charge,  having  found 
this  Issue  against  tbe  defendant  under  the 
principles  established  In  tbe  Greenlee  and 
Troxler  Casea,  both  tlie  defensss  of  sssnmp- 
tlon  of  risk,  whldi  ordinarily  Includes  the 
negllgttice  of  a  fellow  employ^,  and  that  of 
cuitrlbntory  negligence  are  closed  to  defmd- 
ant,  and  any  Issues  addiesnd  to  these  qnes- 
tlons  become  Immaterial  and  Irrelevant  nnleas 
perhaps  the  n^llgent  conduct  of  the  Injured 
employe  should  amount  to  recklessness. 
Again,  we  have  held  at  the  present  term.  In 
Bird  T.  Leather  Ckk,  66  8.  E.  727,  that  the 
act  known  as  the  "Ftf  low  Servant  Act,"  be- 
ing Rertsal  1905^  |  2646.  applies  to  tbe  rail- 
road of  defendant  company,  citing  Hemphill 
T.  lAunber  Co.,  141  N.  O.  487,  64  8.  B.  42a 
This  statute  among  other  things,  enacts  that 
any  aasHofi  of  a  railroad  who  Is  Injured 
In  title  course  of  his  service  or  employment 
by  the  negligence  of  a  fellow  servant,  or  by 
reason  of  any  defect  In  the  machinery,  ways, 
or  appliance  (tf  the  company  shall  be  entitled 
to  maintain  an  action,  and  that  any  contract 
of  an  employer,  express  or  hnplled.  to  waive 
the  benefit  of  this  section  shall  be  void.  This 
statute,  In  vcprem  terms,  shuts  ctt  the  de- 
fense of  Injury  by  negligence  of  a  fellow  aerr- 
ant,  which  was  formerly  open  to  defendant. 
And  in  Goley's  Case,  129  N.  C.  407,  40  S.  B. 
196,  67  U  R.  A.  817,  It  was  beld  that  In 
cases  where  same  applied.  It  barred  all  de- 
fwses  by  reasrai  of  assumption  of  risk  unless 
the  **KppKnat  danger  was  so  great  that  Its 
assQnq»tlon  amounted  to  reckless  Indifler- 
oice  to  probable  consequences."  There  was 
no  ret^essness  here,  nor  was  there  any  evi- 
dence tending  to  establish  It  On  the  con- 
trary, the  plahitiff  appears  to  have  been  doing 
as  well  as  could  be  done  with  tbe  appliance 
given  him;  and  be  testified  that  If  he  bad 
gotten  down  on  the  ground  and  under  the 
car  to  pi(^  up  tbe  pin,  his  Injury,  In  ail  prob- 
ability, would  have  been  much  more  serious. 
These  two  defenses,  then,  being  withdrawn 
from  defendant,  both  under  the  dedslons  In 
Greenlee  and  Troxler  and  by  the  construction 
put  upon,  the  statute  in  Coley's  Case,  supra, 
the  numerous  exceptions  addressed  to  these 
questions  become  Immaterial,  and  the  only 
defense  open  to  defendant  on  the  facts  pre- 
sented was  whether  plaintiff  was  Injured  In 
the  course  of  his  service  and  employment 

Tbe  principles  held  to  be  controlling  In 
this  case,  both  in  tbe  decisions  and  by  tbe 
statute,  apply  only  for  tbe  protection  of  em- 
pioygs  who  are  wrongfully  Injured  In  the 
course  of  their  employment  If  this  plaintiff 
went  out  of  tbe  line  of  his  sorvlce  and  em- 
ployment, and  In  disobedlrace  to  the  orders 
of  bts  superior,  offldously  undertook  to  couple 
and  uncouple  cars,  when  It  was  no  part  of  bis 
duty  to  do  so;  in  that  event,  both  of  these 
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dsfenra  would  be  open  to  deftsiduit,  and 
m  dlfferait  role  of  responsibility  wonld  atr 
tacfa.  The  evidence  was  conflicting  on  this 
qnestloo;  that  of  the  plaintiff  tending  to 
show  that  plaintiff,  at  the  time  of  the  Injury, 
was  acting  In  the  course  tit  his  employmoit; 
on  the  part  at  defendant,  that  plaintiff  was 
acting  out  of  the  line  of  his  duty,  to  dls- 
obedldce  to  the  express  orders  of  his  fore- 
man. The  coort  very  properly  snbmltted  a 
Borate  issne  as  to  this  matto*,  and  nndcr  a 
charge  as  taTorable  as  defendant  could  ex- 
pect, or  had  any  right  to  ask,  the  jury  have 
decided  the  Question  in  favor  of  platotiff,  and 
tills  bdng  Iru^  under  the  itrlnclples  dlscius-  . 
ed,  and  on  the  testlnMHiy,  the  platotiff  has  a 
clear  right  of  action. 

Tlwre  Is  nothing  h»e  said  which  conflicts 
to  any  way  with  the  case  of  Elmore  Ball- 
way,  182  N.  a  S65, 44  8.  E.  620.  In  that  ease, 
the  court,  In  snstolntog  a  recovery  liad 
platotiff  in  tile  court  below,  where  a  defoid- 
ont  had  negllgenUy  failed  to  keep  Its  cars 
supplied  with  automatic  couplers  which  would 
worlc,  held  that  the  charge  of  the  trial  jndge 
was  sufficiently  favorable  to  defendant— the 
same  being  as  follows:  "If  platotiff  knew 
that  the  coupler  was  out  of  ordnr,  and  that 
it  was  too  dangerous  to  go  between  the  cars 
to  coiiple,  and  that  plaintiff  used  his  fttot 
to  make  the  coupling,  and  that,  by  reason  of 
his  position,  he  acted  foolishly  and  without 
prudence  with  reference  to  the  character 
of  the  work,  and  tiiat  this  act  was  care- 
lesmeas,  the  chances  of  safety  being  less 
to  favor  of  blm  than  against  him,  he 
would  be  guilty  of  contributory  negligence, 
even  if  defendant  knew  of  tiie  defective 
condition  of  the  coupler."  182  N.  a  865, 
44  S.  a  020.  As  said  by  the  court,  this 
is  suffldoitiy  favorable  to  the  defendant,  for 
it  Is  the  rule  which  applies  to  ordinary  cases 
of  G<nitrlbntory  negligence  and  assumption  of 
rlA.  Hinsbaw  t.  Ballroad,  118  N.  G.  1047, 
24  S.  E.  428.  Bat  to  cases  like  the  present, 
tovolving  the  principles  established  by  the 
cases  of  Greenlee  and  Txoxler  and  Gold's 
Cose^  where  same  applies,  the  correct  rule 
Is  held  to  be  as  todlcated  to  this  c^lnlon. 

There  Is  no  error,  and  the  Judgmoit  below 
Is  affirmed. 

No  error. 


DUCKWORTH  v.  MTTLL. 

(Supreme  Court  of  North  Carolina.    Dec.  22, 

1906.) 

JusnOKS  or  the  Peacb—Oivil  JuBiSDionon 
— To^ra. 

UndOT  Coast  art  4,  I  27,  giving  Justices 
of  the  peace  jurisdiction  of  actions  on  contract 
wherein  the  sam  demanded  does  not  exceed 
$200,  and  "Jarisdiction  of  other  dvil  actions 
wherein  the  valae  of  the  property  in  controverCT 
does  not  exceed  SCO"  and  under  Revisal  lOOS, 
I  1420,  enacted  in  parsuance  of  the  Constitu- 
tion, a  justice  of  the  peace  has  Jurisdiction  of 
nil  actions  ex  delicto  in  which  the  damages 
demanded  do  not  e«eed  $50,  and  not  merely 


cases  ot  tort  Involving  igeperty  to  toe  vatoe  of 
rach  sam. 

[Ed.  Note.— For  cases  in  point  Gent  Dig. 
vol.  31,  Justices  of  the  Peace,  f  151.] 

Walker  and  Connor,  JJ,,  diasenting. 

Aji^ieal  from  Superior  Court;  Burke  Coun- 
ty;  O.  EL  Allm,  Judge: 

Action  by  F.  E.  Duckworto  against  F.  B. 
HulL  From  a  Judgmrat  of  the  supeiior 
court  that  the  Justice  of  the  peace  before 
whom  the  action  was  originally  brougbt  was 
without  Jurisdiction,  plaintiff  appeals.  Be- 
Toraed. 

The  material  facts,  as  deduced  in  state- 
ment of  case  on  appeal,  are  as  follows: 
"This  was  a  civil  action  tried  by  a  justice 
of  the  peace  to  and  for  the  county  vt  Bailee 
on  the  28th  day  ot  June,  1004,  and  heard  on 
d^endant^  ai^ieal  before  bis  honor,  O.  H. 
Allen,  Judge,  and  a  Jury,  at  June  term,  1906, 
of  Buike  county  superior  court  The  plaintiff 
made  demand  to  the  sum  of  (SO  for  damage 
done  to  bis  propoly  and  pranisea  by  de- 
fendant to  depositing  tlie  carcass  ot  ■  dead 
horse  near  the  lands  of  the  platotiff,  whereby 
the  comfort  and  enjt^ment  of  his  braie  was 
Impaired,  and  a  nuisance  committed  to  his 
premises  by  the  filth  and  sten^  arlring  and 
flowing  therefrom.  There  was  evidence  on 
the  part  of  the  platotiff  tending  to  obow  that 
the  defendant,  on  tin  22d  day  of  Jnne^  1904. 
had  placed  to  a  gulley  above  his  (platotUTs) 
spring  and  premises,  the  carcass  of  a  hone; 
that  the  point  where  the  same  was  deposit- 
ed was  only  some  BO  yards  above  the  liead 
of  a  branch  which  ran  wlthto  10  steps  of 
platotUTs  Bprtog;  and  that  when  it  rained, 
the  water  would  run  down  the  gulley  from 
the  carcass  from  the  head  ot  the  bran^  and 
on  dovrn  past  the  qprlng.  There  was  evidenoe 
tending  to  show  farther  that  the  platotiff  suf- 
fered great  annoyance  and  discomfort  from 
tiie  stench  sristog  from  said  carcass :  tliat  it 
could  be  noticed  dlstinctiy  800  yards  below 
the  premises  and  spring  of  tiie  platotiff,  and 
In  the  field  above  his  house;  Chat  bis  stocft 
refused  to-  drtok  to  the  branch  at  hla  water- 
li^  place ;  that  the  buoards  sat  to  the  trees 
and  around  the  q)rlng,  and  that  he  was  for- 
ced to  get  water  at  another  place;  that  plain- 
tiff, prior  to  the  beginning  of  tiUs  action, 
went  to  defendant  and  aSked  him  to  cover  up 
or  r^ove  the  carcass,  but  defoidant  re- 
fused to  do  so.  At  the  close  of  plalntUTs 
testimooy  tiie  defendant  moved  for  Judgment 
OS  of  nonsuit  under  tlie  Hinsdale  act  for  want 
of  Jurisdiction  in  the  Justice  of  the  peace 
before  whom  the  same  was  b^on,  and  of  the 
Bupwior  court  on  appeal,  to  bear  and  de> 
termlne  the  sam&  Motion  allowed,  and  plato- 
tiff excepts.  Jnd^oit  for  defendant,  to 
which  Judgmoit  plaintiff  »cepted  and  ap- 
pealed to  tiie  Supreme  Court" 

Avery  ft  Ervln,  for  appellant.  Avery  ft 
Avery,  for  8K>eUee. 

HOKE,  J.  The  Constltation  of  this  state 
(article  4,  |  27)  ordatoa  that  Justices  of  the 
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peace  shall  have  Jarlnllctlon  under  Buch  reg- 
nlationa  as  the  General  ABsembly  shall  pre- 
scribe, of  civil  action  founded  on  contract 
wherein  the  sum  demanded  shall  not  exceed 
9200,  and  wherein  the  title  to  real  estate 
shall  not  be  tn  controversy;  and  provides 
farther  that  the  General  Assembly  may  give 
to  justices  of  the  peace  Jurisdiction  of  other 
civil  actions  wherein  the  value  of  the  prop- 
erty In  controversy  does  not  exceed  fSO. 
Carrying  out  the  provisions  of  this  section, 
the  Legislature  has  eatacted  as  follows: 

"Sec.  1419.  JuBtlces  of  the  peace  shall  have 
exclusive  original  Jurisdiction  of  all  civil  ac- 
tions founded  on  contract  except  (a)  where- 
in the  sum  demanded,  excluaire  of  Interest  ex- 
ceeds 1200.00;  (b)  wherein  the  title  to  real 
estate  is  tn  controversy. 

'*8ec.  142a  Justices  of  the  peace  shall  have 
OMKiirrent  Jurisdiction  of  a  dvU  action  not 
founded  on  contract  whoreln  the  value  of  the 
property  in  controversy  does  not  exceed 
$S0.00.<' 

Revisal  100&,  U  1419,  1420. 

By  this  statute,  the  L^slatnre  has  con- 
ferred on  Justices  of  the  peace  Jurisdiction  in 
terms  certainly  as  broad  as  the  Constltatlon 
permitted,  and  this  jurisdiction,  therefore, 
will  depend  on  the  true  Interpretation  of  the 
constitutional  provision.  The  question  In- 
volved here  being  one  of  civil  Jurisdiction, 
only  the  clauses  of  the  Constitution  pertinent 
to  that  inquiry  have  been  quoted.  And  the 
subject  of  contract  having  been  dealt  with  tn 
express  terms  when  the  Constitution  pro- 
vided that  Jurisdiction  could  be  conferred  in 
"other  civil  action,*  it  was  referring  to  ac- 
tions of  tort^  and  the  question  pres«3ted  here 
IB  whether  this  clause  authorizing  that  Juris- 
diction could  he  given  hi  "other  drll  actions 
where  the  value  of  the  property  In  controvert 
sy  does  not  exceed  $50,"  Includes  all  torts  or 
only  a  restricted  class  of  torts.  On  that  ques- 
tion we  think  that  the  dedsions  of  this  court 
already  made,  lead  necessarily  to  the  con- 
clusion that  the  clause  referred  to  compre- 
hends, and  was  lnt«ided  to  comprehend,  all 
actions  ex  delicto ;'  that  the  term,  "property 
In  controversy"  here  used  as  determinative 
of  Jurisdiction,  by  correct  Interpretation, 
means  the  value  of  the  injury  complained  of 
and  involved  In  the  litigation;  and,  where  a 
plaintiff,  in  good  faith  states  or  limits  his  de- 
mand in  actions  of  this  character  at  $50  or 
less,  the  Justice,  as  provided  by  the  statute, 
baa  jurisdiction  concurrent  with  the  superior 
court  to  hear  and  determine  the  matter. 
Thus  In  Halloy  v.  FayetteVUle,  122  N.  G.  480, 
29  8.  E.  880,  It  was  held :  (a)  "The  provision 
in  section  27,  art  4,  of  the  Constitution, 
authorizing  the  General  Assembly  to  give  to 
justices  of  the  peace  "Jurisdiction  of  other 
civil  actions  wherein  the  property  in  con- 
troversy does  not  exceed  fifty  dollars,"  Is 
not  a  restriction,  even  by  implication,  to  for- 
bid conferring  jurisdiction  where  damage, 
and  not  iHroperty,  Is  tn  controversy,  (b)  Sec- 
tion 888  of  the  Code  authorizing  action  for 


"damages"  not  exceeding  fifty  dollars  to 
property,  though  the  property  be  of  greater 
value,  does  not  contravene  section  27  of 
article  4  of  the  Constitution,  and  la  authorized 
by  section  12  of  said  article,  (c)  A  Justice 
of  the  peace  has  Jurisdiction  of  an  action  for 
damages  not  exceeding  fifty  dollars  for  injury 
to  persona]  property,  though  such  pr<^>erty 
be  of  greater  value  than  fifty  dollars."  This 
was  an  action  for  negligent  Injury  to  personal 
property,  where  the  property,  a  horse  and 
buf^,  was  shovra  to  be  worth  more  than 
$100 ;  but  the  Injury  thereto,  the  question  in 
litigation,  was  alleged  and  proved  to  be  less 
than  $60  and  the  verdict  and  Judgment  was 
upheld.  And  In  the  more  recent  case  of  Wat- 
son V.  Farmer,  141  N.  G  452,  54  S.  H.  419, 
approving  Mallory  v.  FayettevUle,  It  was 
held :  "Courts  of  justices  of  the  peace  have 
jurisdiction  to  hear  and  determine  actions 
for  Injury  to  personal  property  and  to  render 
judgments  thereon,  not  aceedlng  $50,  and 
the  jurisdiction  Is  not  determined  by  the 
value  of  the  property  Injured,  but  by  the 
amount  demanded  In  the  warrant  or  com- 
plaint." justice  Brown,  tn  delivering  the 
opinion,  says :  "The  Jurisdiction  of  the  justice 
Is  not  to  be  measured  by  the  value  of  the 
property,  but  by  the  amount  demanded  in 
the  warrant  or  complaint" 

In  both  of  these  opinions  the  value  of  the 
property  Injured  Is  rejected  as  the  test  of 
jurisdiction,  and  the  value  of  the  Injury, 
as  defined  and  limited  by  the  summons  and 
complaint.  Is  adopted.  And  we  are  not  Im- 
pressed with  the  position  taken  that  this  ad- 
dition to  a  justice's  Jurisdiction  should  be  con- 
fined to  actions  for  claim  and  dellveiy  of 
personal  property.  While  the  proceedings  of 
the  convoitlon  of  1875 — this  being  the  con- 
vention by  whldi  the  section  in  question  was 
established — are  not  v^  fully  reported,  we 
know  that  one  of  the  purposes  considered 
most  desirable  at  that  time  was  to  enlarge 
the  jurisdiction  of  Justices  of  the  peace ;  and 
no  good  reason  sureests  Itself  why  such  a 
purpose  should  be  stopped  short  by  addli^ 
only  one  additional  cause  of  action  to  the 
Jurisdiction  already  had  by  these  officers; 
and  we  know  that  the  first  Legislature  whldi 
met  after  this  change  In  the  organic  law 
enacted  the  statute  as  It  now  appears  la 
Revisal  1906,  |  1420:  "Justices  of  the  peace 
shall  have  Jurisdiction  of  civil  actions  not 
founded  on  contract,  wherein  the  value  of 
the  properly  does  not  exceed  fifty  dollars." 
The  simple,  natural  interpretation  of  the  stat- 
ute would  make  it  apply  to  all  "civil  actions 
not  founded  on  contract"  and  should  have 
much  weight  as  the  first  l^slative  interpre- 
tation of  the  meaning  of  the  clause  in  ques- 
tion. Again  it  la  urged  that,  If  the  Conven- 
tion of  i6T5  had  Intended  to  confer  this  ex- 
tended Jurisdiction  in  actions  for  tort,  they 
would  have  used  the  terms,  "in  other  actions 
where  the  amount  demanded  does  not  exceed 
$50,"  as  they  did  in  speaking  of  contracts. 
The  answer  la  that  In  contract  the  "sum 
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manded"  ttodM  Include  erwj  caae  of  con- 
tract; wbereas,  In  tort,  these  words  would 
not  bare  been  snflBciently  broad;  inasmuch 
SB  they  would  have  excluded  actions  for 
specific  personal  property,  one  of  the  most 
useful  and  common  of  the  actions  ex  delicto. 
And  It  mli^t  be  furthw  answered  that  if  the 
OHiTaitlon  bad  Intmded  to  confine  this  jnrls- 
dictlon  to  actions  for  claim  and  delivery,  they 
could  bare  easily  said  so ;  and  they  no  doubt 
would,  for  tbey  were  a  body  of  men  who 
knew  their  minds,  and  knew  how  to  express 
their  meaning  In  apt  and  forcefol  lan^age. 
We  are  clearly  of  opinion,  as  heretofore  stat- 
ed, that  these  words,  "where  the  property 
In  controTersy  does  not  exceed  160"  mean, 
and  were  Intended  to  mean,  the  value  of  the 
Injury  InTolved  In  the  litigation. 

In  the  business  affairs  and  transactions 
of  indiriduals  and  the  construction  of  instru- 
ments whldi  ctmcem  the  devolution  and 
transfer  of  property  betwe«i  them,  this  term 
"pn^>er^'  has  usually  received  a  more  re- 
stricted construction.  It  has  been  so  In  the 
decisions  of  our  own  court ;  but  In  Oonatltu- 
tions  and  In  public  statutes  where  the  words 
permit,  and  the  spirit  and  Intent  of  the  law 
require,  the  word  "property"  has  frequ«itly 
and  more  usually  been  accorded  the  broader 
iMgnlflcance  which  we  have  given  It  In  the 
sections  of  our  Constitution  protecting  life 
and  property,  the  tena  Is  held  to  include 
vested  rights  of  action.  Ab  said  In  Gooiey  In 
Constitutional  Limitations  (7tb  Ed.)  p.  BTT: 
"A  vested  right  of  action  Is  property  In  the 
same  sense  In  which  tangible  things  are  prop- 
wty,  and  Is  equally  protected  from  arbitrary 
Interference."  And  In  Black's  Constitutional 
Law,  p.  4S2,  it  Is  said:  "A  cause  of  action, 
accruing  at  common  law  or  by  a  contract, 
which  Is  fixed  and  settled  In  a  particular 
person,  and  continues  In  force.  Is  a  vested 
right  wltbln  the  protection  of  the  Constitu- 
tions. It  Is  property,  and  It  cannot  lawfully 
be  divested  by  legislative  Interference,  or  by 
taking  away  the  l^al  means  of  making  It 
effective,  or  by  so  hampering  It  with  condi- 
tions or  restrictions  as  to  render  It  practical- 
ly worthless."  Also  Angle  v.  Railway,  150 
n.  S.  pp.  1-19,  14  Sup.  Ct  240,  38  li.  E:d.  55. 
And  m  Railway  v.  Dunn,  52  111.  260,  4  Am. 
Rep.  S06.  construing  a  statute  giving  to 
married  women  control  over  their  separate 
proiierty,  the  term  "proper^"  was  held  to 
.  Include  a  right  of  action  for  personal  injury. 
In  delivering  the  opinion,  C.  J.  Breeee  said : 
"If,  then,  .It  can  be  establiahed  tb^at  the  right 
of  action  for  this  Injury  Is  property,  as  It 
came  to  her  from  a  source  other  than  her 
husband,  then  It  was  her  separate  property 
and  comes  under  the  operation  of  the  act." 
And  the  Chief  Justice  then  proceeds :  "Cban- 
cellor  Kent,  In  his  commentaries,  says  an- 
other leading  distinction  In  respect  to  goods 
and  chattels  is  the  distribution  of  them  Into 
things  in  possession  and  things  in  action.  The 
latter  are  personal  rights,  not  reduced  to 
possession,  but  recoverable  by  suit  at  law. 


Uoney  due  on  bond  or  other  contract,  danw 
ages  due  for  breach  of  covenant,  for  tbe  de- 
tention of  chattels  or  for  torts,  are  fDcdoded 
under  this  general  head  or  titie  of  things  In 
action.  2  Kent's  Com.  (Comsto^'s  Ed.)  432, 
under  the  head,  'of  the  nature  and  various 
kinds  of  personal  property/  A  right  to  sue 
for  an  Injury  Is  a  right  of  action.  It  la  a 
thing  In  action,  and  la  property  according 
to  this  authority."  There  are  decisions  by 
tbe  Supreme  Court  of  Michigan,  Rhode  Is- 
land, and  Connecticut  to  like  ^ect  In  ques- 
tions of  similar  Import  Dunlap  t.  Ry.,  SO 
MIdt.  470,  16  N.  W.  665 ;  Cooney  v.  Lincoln, 
20  a  1. 183,  37  Atl.  1031 ;  Hubbard  T.  Brain- 
ard,  86  Conn.  663.  There  Is  a  decision  to  the 
contrary  In  Wisconsin  (Gibson  v.  Gibson,  43 
Wis.  23,  28  Am.  R^.  627).  In  that  case, 
some  weight  was  given  to  tiie  wording  of 
tbe  particular  statute.  And  apart  from  this, 
we  do  not  think  this  case  is  well  considered, 
or  that  It  la  In  accord  with  the  weight  of 
authority. 

We  are  therefore  of  opinion,  and  do  bold, 
that  the  Constitution  has  granted  the  right 
to  confer  jnrl8dicti<»i  to  the  extrait  therein 
specified  In  the  case  of  all  actions  arising 
ex  delicto ;  and  the  Legislature  having  given 
this  Jurisdiction  to  justices  of  tbe  peace,  there 
was  error  In  dismissing  the  cas^  and  ttie 
judgment  Is  reversed. 

Judgment  reversed. 

WALKER,  J.  (dissenting).  This  !s  tlie 
first  case,  I  believe,  where  a  justice  of  t&e 
peace  has  been  held  to  have  Jurisdiction  of 
an  action  for  the  recovery  of  damages  for  a 
tort  which  did  not  consist  in  a  direct  Injury 
to  property.  My  own  opinion  is,  and  always 
has  been,  that  It  was  never  intended  by  Oonst. 
art  4  I  27,  to  confer  jnrlsdtcti(m  In  actiona 
not  ex  contractu  exc^t  for  the  recovery  at 
specific  property  or,  at  most  for  the  recoT^y 
of  damages  to  property  not  exceeding 
value  of  $60.  Jurisdiction  of  the  Justice 
could  only  be  vested  by  express  provision  of 
the  Constitution,  or  by  l^lslative  grant  given 
In  pursuance  of  the  provisions  of  the  Consti- 
tution. Const  art  4,  |  27^  provides  that  "the 
several  justices  of  the  peace  shall  have  Juris- 
diction, under  such  regulations  as  the  Gtenmil 
Assembly  shall  prescribe,  at  civil  actions 
founded  on  contract  wherein  the  sum  de- 
manded shall  not  exceed  f200,  and  whCT^n 
the  titie  to  real  estate  shall  not  be  In  contro- 
versy; and  of  all  criminal  matters  arising 
within  their  counties  wherein  the  pnnlsti- 
ment  cannot  exceed  a  fine  of  $50,  or  Imprison- 
ment for  thirty  days.  And  the  Oraeral  As- 
sembly may  give  to  justices  of  the  peace  Ju- 
risdiction of  other  civil  actions  wherein  the 
value  of  the  property  In  controversy  does  not 
exceed  $50."  The  Constitution  does  not  In 
terms  confer  jurisdiction  upon  Justices  to 
try  actions  for  damages  arising  from  torts, 
and  it  limits  the  power  of  the  General  As- 
sembly In  conferring  jurisdiction  to  tho^e 
cases  wherein  tbe  value  of  the  property  In 
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controTersy  does  not  exceed  $S0.  In  Halloy 
T.  FaretteTlIle,  122  N.  C.  480,  29  S.  B.  880,  It 
was  b^d  ttaat  a  Justice  ot  the  peace  bas  Ju- 
risdiction of  an  action  for  damages  not  ex- 
ceeding ISO  for  Injury  to  personal  property, 
tboogb  sucli  property  be  of  greater  value  than 
960;  but  this  was  held  by  a  bare  majority 
of  the  court,  and  with  all  respect,  I  submit, 
against  tbe  correct  interpretation  of  tbe  Con- 
stitution. Unless  section  27  of  article  4  is 
a  restriction  upon  tbe  l^lslatlve  power  to 
confer  Jurisdiction  upon  Justices  of  tbe  peace, 
then  there  is  no  restrlctltm  uptxt  the  legis- 
lative will  in'thlB  direction,  and  Jurisdiction 
may  be  conferred  upiui  them  in  any  amount 
and  covering  every  varied  of  action. 

Article  4.1  12,  which  is  cited  In  tbe  ophi- 
lon  In  Halloy  v.  Fayettevllle,  In  support  of 
tbe  decision  In  tbe  case,  concludes  with  the 
■entice,  "so  far  as  the  same  may  be  done 
without  conflict  with  other  provl8t(»u  of  this 
Constitution."  Any  allotment  of  other  Ju* 
ilsdlctlon  than  that  mentlwed  In  section  27 
is  certainly  in  cmifllct  with  that  section.  The 
ennmeratlon  of  powers  which  may  be  exer- 
cised Is  always  held  to  exclude  the  exercise 
of  other  powers  not  enumerated.  When  the 
Gonstltatlon  says,  "and  the  General  Assem- 
bly may  give  to  Justices  of  tbe  peace  jurls- 
dlctlon  of  other  civil  actions  wherein  the 
Talne  of  tbe  property  In  controvwsy  does  not 
exceed  $60,"  It  la  manifest  that  the  meaning 
would  not  be  added  to  if  it  had  said  further 
"it  shall  confer  no  further  or  other  Juris- 
diction." If  section  12  of  article  4  authorizes 
an  allotment  of  Jurisdiction  not  mentioned 
In  section  27,  why  would  It  not  be  competent 
for  the  Legislature  to  Increase  tbe  jurisdic- 
tion In  actions  founded  on  contract  to  any 
amount  It  pleases  beyond  $200?  Why  would 
it  not  also  be  competent  for  tbe  Legislature 
to  give  to  Justices  of  the  peace  jTirlsdlction 
In  criminal  matters  without  the  limitation  of 
punishment?  Section  27  does  not  expressly 
forbid  the  L^slatnre  to  confer  Jurisdiction 
beyond  $200  In  dvil  suits  nor  in  criminal 
matters  where  the  punishment  exceeds  a 
fine  of  $60  or  Imprisonment  for  30  days.  It 
■imply  says  that  Justices  shall  have  juris- 
diction up  to  that  limit,,  but  certainly  does 
not  say  that  they  shall  not  have  Jurisdiction 
beyond  that  limit  It  Is  true  that  there  are 
a  number  of  cases  having  their  origin  before 
Justices  of  the  peace  which  were  brought  to 
recover  damages  for  Injury  to  personal  prop- 
erty and  which  came  to  this  court  and  were 
upheld  before  the  case  of  Ualloy  v.  Fayette- 
Tllle  was  decided,  but  not  In  a  single  one  of 
those  cases  was  the  question  of  the  consti- 
tutional power  to  confer  jurisdiction  raised. 
It  appears  for  the  first  time  In  Malloy  v. 
Fayettevllle,  and  the  authority  of  that  case 
Is  greaUy  weakened  by  the  force  of  the  two 
dissenting  (pinions.  Even  If  the  Legislature 
could  confer  the  Jurisdiction  on  a  Justice  of 
tbe  peace  of  an  action  for  the  recovery  of 
damages  for  Injury  to  personal  property,  It 
appears  to  me  that  It  baa  not  done  so. 


Section  1420  of  the  Revfsal  of  1006  pro- 
vides ;  "Justices  of  the  peace  shall  have  con- 
current jurisdiction  of  dvlI  actions  not  found* 
ed  on  contract,  wherein  the  value  of  the  prt^ 
atj  In  controversy  does  not  exceed  $60." 
This  section  Is  In  exact  harmony  with  section 
27  of  article  4  of  tbe  Constitution,  and  In  ex- 
press terms  confers  the  Jurisdiction  which 
the  Constitution  permitted  the  Legislature 
to  confer.  The  section  relied  on  In  tbe  opin- 
ion of  the  court,  In  Malloy  v.  Fayettevllle, 
Is  now  section  1476  of  the  Bevlsal  of  1006, 
aud  reads  as  follows:  "All  actions  In  a 
court  of  a  justice  of  tbe  peace  for  the  recov- 
ery of  damages  to  real  estate,  or  tor  the  con- 
version of  personal  prc^rty,  or  any  injury 
tiiereto,  shall  be  commenced  and  prosecuted 
to  judgment  under  the  same  rules  of  proced- 
ure as  provided  In  dvil  actions  In  a  Justice's 
court"  This  section  assumes  the  existence 
of  the  jurisdiction  of  the  Justice  In  such  cases, 
and  merely  provides  rules  for  the  conduct  of 
trials;  but  It  does  not  confer  Jurisdiction. 
It  is  significant  that  section  1420  appears  In 
the  Revlsal  under  subdivision  8,  c.  27.  en- 
titied  "Civil  jurisdiction"  while  section  1476 
appears  under  subdivision  7,  c.  27,  entitled 
"Rules  of  Procedure,"  section  1420,  conferring 
tile  Jurisdiction  which  the  Constitution  says 
the  Legislature  may  confer,  limits  that  ju- 
risdiction to  cases  wherein  the  value  of  the 
property  In  controversy  does  not  exceed  $60. 
Section  1476  places  no  limitation  upon  the 
jurisdiction.  If  section  1476  does  confer  Juris- 
diction up<Hi  justices  of  the  peace  to  hear  and 
determine  cases  Involving  Injury  to  personal 
proper^,  to  what  amount  Is  their  Jnrlsdlctira 
limited?  The  court  in  Malloy  v.  Fayette- 
vllle, assumes  that  the  amount  is  limited  to 
$50,  but  why  to  $60?  Section  1470  makes  no 
limitation.  It  simply  lays  down  the  rule  ot 
procedure,  which  is  certainly  not  the  same 
thing  as  Jurisdiction,  and  that  rule  of  proced- 
ure is  to  be  tbe  same  as  provided  In  civil 
actions  In  the  justice's  court  Now  there  are 
two  sorts  ot  civil  actions  In  the  Justice's 
court— one  founded  on  contract  wherein  the 
Jurisdiction  is  limited  to  $200,  and  one  found- 
ed on  tort  wherein  the  Jurisdiction  Is  limited 
to  $60.  Wbldi  shall  be  the  llmltatltm  here, 
and  what  did  the  Legislature  mean?  It 
seems  clear  to  me  that  the  Legislature,  even 
if  It  had  the  power,  has  not  conferred  up<Hi 
justices  of  the  peace  jurisdiction  In  matters 
of  this  sort  When  the  Constitution  estatn 
llshed  tbe  courts  of  Justices  of  the  peace,  It 
fixed  their  Jurisdiction,  and  when  It  con- 
ferred upon  the  Le^alature  the  authority 
to  add  to  that  Jurisdiction,  it  In  express 
terms  states  in  what  particular  It  may' add 
to  It  But  whether  or  not  jurisdiction  Is 
conferred  in  cases  of  tort  for  Injury  to  prop- 
erty, and  la  not  confined  to  tbe  recovery  of 
specific  pnHperty,  an  action,  such  as  this, 
whether  to  proper^,  person  or  character. 
Is  certainly  one  of  first  Impression.  The 
convention  could  not  have  Intended  to  grant 
such  jurisdiction  In  all  cases  of  wrongs. 
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and  without  regard  to  fbelr  nature,  by  the 
mere  use  of  the  word  "property,"  which  has 
a  well-defloed  meaning,  when  used  in  the  Con- 
Btltntlon  in  connection  with  the  subject  to 
which  it  relates. 

In  Malloy  v.  Fayetteville,  It  appears,  at 
page  483  of  122  N.  0.,  at  page  880  of  29  N.  E.. 
that  the  present  Chief  Justice,  who  there 
spoke  for  £he  court,  eTidently  thought  there 
was  a  clear  distinction  betwew  the  word 
"property,"  as  used  In  the  Constitution,  and 
the  word  "damages,"  or  the  right  to  recover 
them,  and  he  places  the  decision  of  the 
court  upon  the  ground  tiut  the  right  to  re- 
cover "damages"  as  distinguished  from  "prop- 
erty" is  conferred,  and  conferred  only,  by  ar- 
ticle 4,  8  12  of  the  Constitution,  which  pro- 
Tides  that  the  portion  of  power  and  Jnrls- 
dictton,  which  does  not  pertain  to  this  court, 
may  be  allotted  and  distributed  by  the  Leg- 
islature among  the  other  courts  created  by 
that  instrument  or  which  may  be  established 
by  law,  In  such  manner  as  It  may  deem  best 
and  Cbat  the  L^slature  has  actually  given 
the  Jurifldlctlon  under  tills  section  by  passing 
what  Is  now  section  1476  of  the  Bevlsal.  But 
it  has  been  shown,  it  seems  to  me,  that  no 
such  Jurisdiction  was  conferred  by  that  en- 
actment (Revlsal  1905,  }  1476)  or  Intended  to 
be  conferred  by  Const  art  4, 1 12.  But  there 
is  more  to  be  said:  When  conferring  ju- 
risdiction of  nonresidents  upon  courts,  a  sharp 
distinction  has  always  been  drawn  between 
the  word  "property,"  and  the  term  "subject- 
matter"  of  the  action.  The  latter  term  signi- 
fies the  nature  of  the  cause  of  action  and  of 
tiie  relief  sought  It  relates  to  the  rlg^t  to 
prosecute  the  particular  suit  and  to  obtain 
the  relief  demanded ;  while  tbe  word  "prop- 
erty" Ifl  used  In  quite  a  different  sense  as  de- 
noting something  tangible,  or,  at  least,  some- 
thing wlilch  may  be  subjected  to  the  process 
of  the  court;  as  In  the  case  of  attachment  or 
gamiahment  It  is  the  res,  and  not  the  mere 
rU^t,  In  the  particular  action,  to  sue  for  dam- 
ages. Cooper  V.  Beynolds,  77  IT.  S.  80S,  19 
L.  Ed.  931 ;  Pennoyer  t.  Neff,  95  U.  S.  714, 
24  L.  Ed.  56S;  Foltz  v.  Railroad,  19  V.  S. 
App.  681,  60  Fed.  316,  8  C.  C.  A.  eSS ;  Hall 
V.  Hall,  12  W.  Va.  16.  When  we  refer  to  tbe 
constitutional  protection  over  property  or  the 
ris^t  of  a  married  woman  to  acquire  and  own 
property  In  her  own  right,  as  her  separate 
estate,  or  to  the  subjects  of  taxation,  and  per- 
haps there  are  some  other  instances,  we  may 
very  well  say  that  the  word  "property"  as 
there  used,  should  be  considered  as  nomen 
generallssimum  and  should  embrace  within 
Its  meaning  everything  owned  and  possessed, 
whether  tangible  or  Intangible,  for  that  Is 
the  manifest  purpose.  This  meaning  Is  giv- 
en to  the  word,  In  order  to  comply  with  the 
evident  Intent  as  ascertained  from  tbe  con- 
text and  tiie  necessity  arising  out  of  tile  par- 
ticular nature  of  the  law  being  construed. 
Cases  referring  to  such  a  use  of  tbe  word 
are  not  therefore  In  point.  It  would  seem 
fhnt  my  view  is  supported  by  the  case  of 


Smith  T.  Campbell,  10  N.  C.  690,  where  the 
court  gave  a  restricted  meaning  to  the  word 
"property"  when  construing  a  clause  of  tiie 
Constitution  in  respect  to  the  Jurisdiction  of  a 
Justice  of  the  peace.  See,  also.  Pippin  r. 
Ellison,  84  N.  C.  61,  65  Am.  Dec  408.  When 
the  word  was  used  in  the  Constitution,  it  was 
meant  to  refer  to  the  thing,  for  the  recovery 
of  which  the  actlou  is  brought  and  not  to 
the  right  to  bring  the  action  to  recover  that 
thing.  It  is  the  value  of  the  former,  and  not 
of  the  latter,  that  detwmlnes  the  Jurisdic- 
tion, and  it  can  make  no  difference  whether 
the  thing  to  be  recovered  la  perscmal  propa- 
ty  In  possession  or  a  chose  In  actitni.  If  eith- 
er Is  the  thing  sought  to  be  recover^  or  the 
value  of  It  if  there  has  been  a  conversion,  it 
is  the  "property  in  controversy."  The  divi- 
sion of  property  Into  real  and  personal,  and 
of  the  latter  into  property  In  possession  and 
In  action,  can  have  no  mat^al  bearing  on 
this  case,  and  will  teoA,  I  think,  more  to 
obscure  than  to  elucidate  the  real  question 
Involved.  The  framers  of  the  Constitution 
evidently  meant  Cbat  the  thing,  for  the  re- 
covery of  which,  or  of  damages  for  ita  con- 
veralon,  the  suit  Is  brought  should  be  coo- 
sldereij  as  the  pr(H)erty  in  controvntv.  This 
Is  the  natural,  and,  it  seems  to  me,  the  only 
meaning  they  could  have  Intended  to  express. 
If  It  Is  not  it  logically-  follows  from  the  de- 
cision In  this  case  that  a  Justice  will  have 
the  power  to  try  all  kinds  of  torts,  such  as 
libel,  slander,  seduction,  and  the  many  oth- 
ers known  to  the  law.  It  cannot  be  that  It 
was  intoided  to  confer  anch  an  extenslTe 
Jurisdiction. 

CONMOB,  J.,  ctncnn  In  this  dlasentliic 

opinion. 


HILL  et  al.  T.  ATLANTIC  &  N.  C.  R.  CO. 

(Supreme  Court  of  North  Carolina.    Dec  22, 

1906.) 

1.  CoHPouTioKB— Stockboldbbs— MzniBOS. 

It  is  essentia]  to  the  validity  of  the  acta 
of  stockholders  of  a  corporation  that  they 
should  be  assembled  In  their  representative  ca- 
pacity in  a  meeting,  they  not  being  permitted 
to  discharge  an^  of  their  duties  as  stockboldns 
unless  BO  oreanized.  though  they  may  all  have 
severally  and  individually  given  their  assent  to 
the  proposed  corporate  action. 

[Ed.  Note.— For  cases  in  point  see  CeaL  Dig. 
vol.  12,  Corporations,  1 782.] 

2.  Samb— Notice. 

Notice  to  eadi  of  tbe  members  of  a  corpora- 
tion of  the  time  and  place  of  holding  a  meet- 
ing of  stockholders  is  essential  to  the  validity 
of  the  meeting,  unless  the  stockholders  are  pres- 
ent In  jierson  or  by  proxy,  or  unless  ttie  time 
and  placa  are  d^nltely  fixed  by  statate,  cbsfter. 
or  nsage. 

[Ed.  Note^For  cases  In  point,  see  OmL  Dig. 
vol.  12,  Corporations,  i  78£] 

3.  Saub— CiTBiKO  Defects. 

A  railroad  corjwration  voted  to  lease  Its 
road  at  a  meetlu  of  stockholdera.  which  was 
illegally  called.  F.,  a  stockholder,  was  pn&ent 
at  the  meeting  and  objected  to  the  lease,  and 
at  the  subsequent  annual  or  stated  meettng  of 
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the  corporation  Introduced  m  resolation  fawtrnet- 
ing  th«  oflloen  of  the  corporatl(»  to  talw  action 
to  set  aside  the  lease  and  recover  the  corpora- 
tion's proper^,  which  resolution  was  defeated. 
Beld,  that  the  action  at  such  sabseqsent  meet- 
ing omctltated  a  ratlflcatiMi  of  the  laaae  and 
cared  any  defect  In  the  notice  glvoi  of  the 
first  meeting. 

4.  Sau  —  Beguluitt  ow  HnaniaB— Pu- 

SUVFnONS. 

In  the  absence  of  proof  to  the  contrary, 
it  will  be  presumed  that  an  annual  or  stated 
meeting  of  the  stockholders  of  a  oraporation 
was  held  in  accordance  with  the  reQUirements 
of  the  corporation's  diarter. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼ol.  12,  Corporations,  |  743.] 

B.  Save— Leastno  Propebtt— RATmoATioN. 

After  a  lease  of  the  property  of  a  corpora- 
tion had  been  authorized  at  a  stodcholder's  meet- 
ing, held  parsoant  to  an  insufficient  notfoe, 
the  regular  annual  meeting  of  the  corporation 
was  held,  of  which-  plaintiff  had  due  notice. 
The  president  of  the  corporation  at  sach  meet- 
ing reported  the  material  facts  relating  to  the 
lease,  and  bis  report  was  received  and  adopted. 
Beld,  that  such  action  Implied  that  the  lease 
was  thereupon  ratified  without  objection. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  12.  Corporations,  f  1654.] 

6.  Bixa  —  OBJwmoic  bt  Stookholdebs  — 
Laohm—Waiveb. 

Where  a  stockholder  of  a  corporation,  with 
knowledge  of  the  execution  of  a  lease  of  all 
the  corporation's  property  to  another,  maintain- 
ed silence  for  over  a  year,  during  which  time 
the  lessee  expended  a  large  amount  on  the 
faith  of  the  lease,  and  others  acquired  intei^ 
esta  in  the  property,  he  waived  his  right  to  ob- 
ject to  InsKalultUB  In  the  aacotion  of  the 
lean. 

7.  Sau— Bbbolutionb— GonsTBUcnon. 

A  reaolution  authoriaing  the  leaae  of  cor- 
porate piwerty  required  the  lessee  to  deposit 
the  sum  of  $100,000,  or  United  States  bonds, 
bonds  of  North  Carolina,  or  other  marketable 
securities,  to  secure  payment  of  rents,  etc.  The 
lease  provided  that  the  lessee  should  deposit 
9100,000  tn  United  States  bonds,  etc.  Held, 
that  the  resolution  required  a  deposit  either  of 
$100,000  in  money.  Donds,  or  other  market- 
able securities,  having  a  current  value  of  not 
less  than  $100,000.  and  not  that  the  deposit 
should  consist  of  bonds  or  securities  having 
a  par  value  of  $100,000. 

&  SAUB— GOBPOBATB  ACEB— WAIVES. 

A  reaolution  for  the  leasing  of  corporate 
property  provided  for  the  depoaft  of  secoritles 
for  the  paymoit  of  rentals,  etc,  in  the  state 
treasurv,  but  the  deposit  was,  In  fact,  made  with 
a  certain  trust  company.  The  change  was  call- 
ed to  the  attention  of  the  stockholders  by  the 
president  of  the  corporation  at  an  annual  meet- 
tag,  at  which  a  resolution  was  passed  directing 
foil  inquiry  Into  the  matter  of  the  deposit,  and 
Iierticuiarly  aa  to  when  and  where  it  had  been 
made,  etc.,  after  which  no  further  objection  was 
made  concerning  the  deposit.  Held,  that  the 
■tockholdeia  thereby  waived  any  objection  to 
the  leaae  because  tiie  deposit  waa  not  made  with 
the  State  Treasurer. 

9^  RAII.BOAD9— LBASEi  —  GOVEHARTB— BBBAOH 
— FOBFBIT0BX. 

Where  a  railroad  lease  provided  that  the 
lessee  covenanted  during  the  continuance  of 
the  term  not  to  fix  or  otablish  rates  of  local 
freij^t  at  a  higher  average  rate  than  the 
average  local  freight  tariff  of  the  lessor  at 
the  time  the  lease  was  executed,  but  no  clause 
of  forfeiture  was  annexed,  the  provision  waa 
In  the  form  of  a  covenant,  the  breach  of  which 
dil  not  entail  a  forfeiture  of  tlie  laase,  but 
rather  aitorded  an  action  against  the  lessee  for 


10.  OOBPOBATIOnS— ICASES— TllCB— TaUDITT. 
Where  the  term  of  a  lease  of  a  corpora- 
tion's assets  extended  beyond  the  time  of  the 
lessor's  corporate  existence  aa  fixed  bv  its  char- 
ter, the  lease  was  valid  for  the  period  of  the 
lessor's  corporate  life,  and  to  the  extent  that 
the  leaaor'a  diarter  might  be  extended,  not  ex- 
ceeding the  term  of  the  lease. 

11.  lUlUOADB— OS&BTBB— LBAn  Of  FBOFEB- 
Tf. 

Acta  I848-4D,  p.  18&  e.  82,  IncorpMating 
the  North  Carolina  Railroad  Company,  and 
conferring  on  it  the  right  to  transport  passen- 
gers and  freight,  and  authorizing  it  to  "farm 
oat"  the  right  of  tranqmrtation.  authorized 
the  company  tb  exeente  a  valid  lease  of  its  iwop- 
erty  and  uaochisea  to  another  railroad  com- 
pany. 

12.  COCBTB  —  BtTLES  OT  PBOPnTT  —  StABB 

Decisis. 

Where  ds(M<ms  of  tbiB  Supreme  Court  of 
the  state  have  become  ndea  of  property,  the 
court  is  bound  hy  the  doctrine  of  stare  deciida 
to  follow  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  K  33fl-889.1 

13.  GoBPOBATiONfl  —  Ultra  Vibbb  Aon  — 

SlDCKHOLDKBS— LAOHBB. 

Where  stockholders  objecting  to  a  lease  of 
the  corporate  property  alleged  to  have  been 
executed  ultra  vires  were  guilty  of  laches  In 
taking  steps  to  have  the  lease  set  aside,  until 
the  rights  of  Innocent  tiiird  persons  had  in- 
tervened, and  such  stockholders  had  participated, 
at  least  to  some  extent,  in  the  fruite  derived 
fnun  the  lease,  they  were  not  entitied  to  relief. 

[Sd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  i  15M.] 

Clark,  a  J.,  diasenting. 

Appeal  from  Snperlor  Oourt,  Onrai  Ooniir 
t7;  Long,  Jndgfe 

Bin  by  W.  F.  Hill  and  otfaera  agataist  the 
Atlantic  ft  North  OBroUna  Railroad  Company. 
From  a  judgment  fbr  d^endant,  plalntlffg 
appeal.  Affirmed. 

This  suit  was  brought  by  the  plaintiffs  to 
annnl  the  lease  of  the  Atlantic  &  North  Caro- 
lina Railroad  Company  to  the  Howland  Im- 
provement Company,  now  the  Atlantic  A 
North  Carolina  Company,  one  of  the  de- 
fendants. The  action  was  commenced  In 
the  name  of  W.  F.  Hill,  in  behalf  of  blm- 
self  and  all  other  stockholders  of  the  Atlantic 
A  North  Carolina  Railroad  Company.  C.  SL 
Foy  and  the  board  of  commissioners  of  Cra- 
ven county  afterwards  came  In.  and  by  leave 
of  the  coort  wen  associated  with  W.  F.  RUl 
as  plaintiffs. 

The  Irase  was  attacted  npon  tiM  fbltowtng 
gronnds: 

First  The  meeting  of  the  stocfcholderB 
called  by  the  then  president  of  the  company, 
and  at  which  the  resolution  was  passed  which 
authorized  the  execution  of  the  lease,  was 
Irr^niarlly  called ;  due  notice  of  the  meeting 
not  havii^  been  given  as  required  by  the 
charter,  and  the  meeting  not  having  been 
held  at  the  place  designated  in  the  call.  The 
facts  relating  to  this  objection  are  as  follows : 
The  by-laws  of  the  company  provide  that  the 
president  shall  have  the  power  to  call  oc- 
casional meetings  of  the  stockholders  at  such 
time  and  place  as  he  may  think  proper; 
first  giving  20  days'  notice  thM«of  In  two  or 
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more  newspapers  pnbllsbed  In  Newbern.  The 
presldoit  issued  a  call  for  an  occasional  or 
special  meeting  of  stockholders  to  be  held 
In  Newbem  on  the  let  day  of  September, 
1904,  for  the  purpose  of  considering  a  propo- 
Bltlon  to  lease  the  property,  and  so  forth,  of 
the  company.  The  notice  of  or  call  fbr  said 
meeting  was  pabUahed  In  but  one  newspaper, 
the  Newbem  Journal;  it  being  at  tbat  time 
the  only  one  published  in  said  dty.  No 
personal  notice  of  the  meeting  was  ever 
ipTen  to  any  of  the  plaintiffs.  Some  of  the 
stodEbolders  assembled  In  Newbera  at  tbe 
time  appointed  In  the  notice  and  organised  by 
electing  a  chahrman  and  secretary.  A  rq^rt 
was  made  by  the  proxy  committee  through 
Its  (Aalrman,  Henry  R.  Bryan,  and  the  meet* 
li^  was  then  adjourned,  to  reassemble  at 
Morduad  City  the  same  day  at  8  o'clo(ft 
p.  m.  The  stodcholders  acoordingly  reas- 
soidiled  at  Mordiead  City,  and  passed  the 
reaolutloa  directing  fbe  lease  to  be  executed. 
The  plaintiff  W.  'F.  Hill  was  not  r^resented 
at  said  meeting,  eltiber  bi  ji^son  or  by  pmy. 
He  was  at  tiie  time  fbe  owner  of  one  share 
of  the  sto&  of  the  company.  The  board  of 
onnmlasloners  of  Oraven  was  represented 
and  TOtod  the  stock  owned  by  the  county 
in  foTor  of  the  resolution  autborlEins  flie 
lease  to  be  made.  O.  B.  Foy  was  present  and 
formally  protested  against  makhig  the  lease, 
and  his  protest  was  entered  on  the  minutes. 
The  lease  was  not  read  to  the  stockholders. 
The  by-laws  further  provide  that  "no  con- 
tract for  the  assignment,  sale,  or  transfer 
of  any  corporate  right,  firanchise,  or  privi- 
lege of  the  company  shall  be  made  till  the 
question  of  sale  or  transfer  shall  have  been 
submitted  to  a  rote  of  the  stockholders  and 
such  sale  or  transfer  approved  by  a  majority 
of  private  stockholders  In  the  state."  At 
the  regular  annual  meeting  of  the  stodEboId- 
tm  of  the  Atlantic  &  North  Carolina  Railroad 
Company  held  on  September  20,  1905,  a  reso- 
lution wes  Introduced  at  the  Instance  of  W. 
F.  Hill,  one  of  the  plaintiffs,  Instructing  the 
president  and  directors  of  the  lessor  com- 
pany to  iustltuto  an  action  against  the  At- 
lantic &  North  Carolina  Company,  the  lessee 
company,  to  cancel  the  lease  made  originally 
to  tiie  Howland  Improvement  Company,  and 
to  recover  possession  of  all  the  property 
rights  and  franchises  therein  described.  This 
resolution,  on  motion,  was  laid  upon  the 
table.  The  same  resolntion  was  Introduced 
at  a  regular  meetli^  of  the  directors  on 
S^touber  28,  1905,  at  the  request  of  W.  F. 
Hill,  and  was  also  laid  npon  the  table.  There 
was  a  regular  annual  meeting  of  the  stock- 
bolders  of  the  lessor  company  on  September 
22,  190A,  whldi  was  held  as  provided  by  the 
company's  diaiter,  and  of  which  all  the 
plalntifb  had  due  notice.  The  plalntlflte, 
other  Hum  W.  F.  Hill,  were  represented  at 
the  meeting  and  participated  In  the  proceed- 
ings. No  stop*  wwe  taken  by  any  <nte  to 
set  aside  the  lease,  which  bad  then  been 


made ;  nor  was  Its  validity  Questioned  In  any 
way.  The  iiresident  of  the  company,  James 
A.  Bryan,  submitted  his  annual  npart,  and 
in  It  referred  to  the  fact  that  tiw  stocfeliold- 
ers  of  the  company,  by  a  very  la^  major- 
ity vote,  had  authorized  a  lease  of  Its  impep- 
ty  and  ftanchlse  to  the  Howland  Improve- 
ment Company,  "of  which  R,  3.  Howland 
la  the  pn^rresslve  and  enterprising  presi- 
dent," and  that  an  Inventory  of  the  propnty 
so  leased  was  thea  being  takoi,  and  ttiat 
Charles  Dewey  had  been  anwlnted  to  act 
with  the  expert  of  the  lessee  company  to 
examine  and  r^rt  upon  the  condition  and 
value  of  the  roadbed,  wardwnses,  and  other 
proper^  of  the  lessor  company,  th^  re- 
port to  form  the  basis  of  the  agreement  for 
the  actual  trmnsfw  of  the  pnverty  from  Om 
lessor  to  the  lessee.  The  president  thca 
proceeda  to  say:  "In  toastng  yonr  ^opwly 
to  the  Howland  Improvement  Oonqmny. 
while  there  was,  and  was  to  be  expected, 
some  oppo^sn  to  it,  the  Imprarifm  la  be- 
coming  general  tbat  your  act  wat  a  wise  ooe, 
and  will  result  In  ttie  near  fQtnre  In  the 
developing  and  upbuilding  of  the  entire  sec- 
tion along  its  line,  a  condition  mntdi  needed 
and  long  Ivqied  for,  but  until  now  having 
lltUe  prospect  of  realization.'*  The  pro- 
visions of  the  lease  relating  to  tbe  rental 
are  then  set  forth,  giving  the  Increasing 
amonnts  for  the  successive  periods  during  the 
entire  term.  No  objection  was  made  to  the 
report ;  bnt,  on  the  contrary.  It  was  received 
and  approved  by  the  stockhoIdCTi  and  or- 
dered  to  be  recorded  In  tbe  minutes.  Tbe  lease 
provided  as  follows:  "Tbe  said  lessor  for 
itself,  its  successors  and  assigns,  does  cove- 
nant and  agree  to  and  with  tbe  lessee.  Its 
snccessors  and  assigns,  that  tbe  said  leeear 
and  Its  stod£holders  and  directors  will  not 
do  anything  or  take  any  acti(m  as  socta  stock- 
holders and  directors  that  may  or  can  In- 
terfere, in  any  way  whatsoever  with  tlie 
free  use  and  operation  and  convenience  at 
said  railroad  and  other  property  so  hired, 
let,  farmed  out  and  d^vered  to  the  said 
lessee  according  to  flw  terms  and  Intent  of 
these  preeaLts." 

Second.  Tbe  lessee  has  not  made  the  de- 
posit of  bonds  required  to  be  made  b^re 
the  lease  should  become  effective,  and  there- 
fore nothhig  has  passed  to  the  lessee.  The 
resolution  adopted  at  tbe  meeting  of  Sep- 
tember 1,  1901,  empowered  the  ofDcers  aiid 
directors  to  cause  the  lease  to  be  executed, 
and  to  look  after  the  details  of  tlw  trans- 
action. The  directors  afterwards  fiormlly 
ratified  and  aj^oved  the  lease  as  submitted 
at  the  said  meeting  of  the  stoc^olders,  and 
by  resolntion  directed  Uie  pnqperty,  titfits. 
and  franchises  of  tbe  lessor  con^Muy  to  be 
turned  over  to  tbe  Howland  Improvanent 
Company,  nptm  the  latter  making  tlie  depodt 
required  by  the  lose  and  ctnnplylng  with  tiia 
oondititma  precedent  mentioned  in  the  ieaae. 
The  provision  of  tbe  lease  in  regard  to  the 


Digitized  by  Google 


N.O)  HILL  T.  ATLAN1 

d^MSlt  is  as  follow :  *To  secure  the  pron^ 
and  faithful  payment  of  said  rents  and  sums 
as  above  stipulated  to  be  paid,  and  of  all 
taxes  payable  on  the  demised  railroad  and 
property  as  herein  proTlded»  and  the  faith- 
ful performance  of  the  core&anta  altered 
Into  liereln  by  the  leasee  as  herein  set  forth, 
Qie  lessee  does  oorenant  to  and  with  the 
lessor,  Its  snccessors  and  aaslgns,  that  it  will 
deposit  and  keep  on  deposit  with  the  Treasur- 
er of  the  state  of  North  Carolina,  or  any 
such  bank  or  banks  or  other  depository  as 
may  be  approved  by  the  directors  of  the  les- 
sor from  year  to  year,  and  all  the  time  during 
the  continuance  of  said  lease,  the  sum  of 
one  hundred  thousand  dollars  in  U.  B.  bonds, 
or  bonds  of  the  state  of  North  Carolina,  *or 
other  marketable  securities  acceptable  to 
the  directors  of  the  lessor,  and  having  a 
market  value  of  not  less  than  said  sum." 
At  the  meeting  of  September  1,  1904.  "the 
matter  of  permitting  the  Oovernor  of  the 
state  to  look  after  the  making  of  the  deposit 
required  of  the  lessee  was  Informally  dis- 
cussed," and  on  September  3, 1904,  the  Oover- 
nor deposited  a  certified  che<&  for  $100,000 
(which  was  furnished  by  R.  8.  Howland  for 
the  leasee)  In  the  Bank  of  Wayne,  and  receiv- 
ed a  certificate  of  d^sit  ther^or  from  said 
bank  In  his  own  name  as  Governor  uf  the 
state.   On  September  6.  1901,  the  president 
of  the  Atlantic  &  North  Carolina  Railroad 
Company,  and  the  presidents,  respectively,  of 
the  Howland  Improvement  Company  and  the 
Wachovia  Loan  A  Trust  Company,  agreed 
that  80  of  the  North  Carolina  construction 
6  per  cent  coupon  bonds,  each  of  the  de- 
nomination of  fl,OUO,  be  deposited  with  the 
said  loan  and  trust  company  tor  the  pnr- 
poses  set  forth  in  the  lease.   The  80  bonds 
were  purchased  with  money  furnished  by 
R.  8.  Howland,  a  part  of  which  was  the 
deposit  in  the  Bank  of  Wayne;  the  certifi- 
cate of  d^sit  which  was  transferred  to  the 
Mller  being  considered  as  so  much  cash 
paid  oa  the  purchase  monciy.  The  bonds  were 
deposited  with  the  loan  and  trust  company 
on  S^itanber  18,  1904^  and  were  aoo^ted 
by  the  latter  upon  the  trust  just  stated,  and 
are  still  held  by  said  company.  At  fbe  time 
of  the  d^wslt  and  at  the  time  of  the  trial  of 
tbto  case  the  said  b<mdB  were  worth  $106,000. 
At  ft  meeting  of  the  dlreetws  of  the  lessor 
company  hOld  July  llf  IMS,  an  Inquiry  was 
directed  to  be  made  by  the  president,  under 
the  advice  of  the  general  counsel,  Into  the 
matter  of  the  deposit  required  by  the  lease; 
It  being  :f100,000.  At  a  meeting  of  the  stock- 
holders of  the  lessor  company  held  Sep- 
tember 28,  1905.  the  president,  J.  W.  Grain- 
ger, read  his  report,  which  was  adopted. 
In  it  the  following  statement  was  made  in 
regard  to  the  deposit :  "For  the  falthf nl  pay- 
ment of  all  rents,  taxes  and  other  obligations 
assumed  by  the  Howland  Improvement  Co. 
lessees  of  your  road,  they  are  under  con- 
tract In  the  lease  to  deposit  a  swm  amounting 
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to  one  hundred  thousand  dollars  In  U.  S. 
bonds,  or  bonds  of  the  stete  of  North  Carolina 
or  other  securities  aocevtable  to  the  dhrectors- 
of  your  company-  TbiM  deposit  has  been 
made  by  the  lessee  In  6  per  cent  oonptnt 
bonds  of  the  stete  of  North  OaroUna  matur- 
ing April  1,  1019,  placed  In  the  Wachovia 
Loan  ft  Trust  Go.  of  Wlnatm-Salem,  N.  a*^ 

Third.  That  the  lessee  has  violated  the- 
contract  on  ite  part  by  Increasing  freight 
charges  twyond  what  thej  were  when  the 
lease  was  executed.  The  lease  contains  the 
following  clause:  "The  lessee  doth  covoiant 
to  and  with  the  lessor,  Ite  successors  and  as* 
signs  that  it  will  not  at  any  time  during  the 
continuance  of  said  term  fix  or  establish  rates 
on  freight,  called  local  fright,  at  a  hU^ier 
average  price  or  rate  from  station  to  statioa 
than  tbe  average  rate  tor  local  freight  tariff 
as  lawfully  fixed  and  established  by  the  les- 
sor at  the  time  of  the  execution  of  this  lease.*^ 
The  lessee  did  Increase  the  local  tariff  rates 
over  what  they  were  at  the  time  the  lease 
was  made  on  divers  articles  mentioned  In  th» 
cas^  such  as  green  lumber,  cotton,  fionr,  and 
coal,  but  va  dried  lumber  and  certain  other 
articles  named  they  have  been  decreased. 

Fourth.  That  the  lessor  company  has  do 
power  to  make  the  lease,  and  it  is  therefore 
void,  as  being  ultra  vires.  The  facts  which 
relate  to  this  contention,  and  which  appear 
In  ^e  case,  may  be  thus  stated :  It  Is  provid- 
ed by  the  lessor's  charter : 

"Sec.  17.  That  the  said  company  shall  have 
the  exclusive  right  of  conveying  or  transport- 
ing of  persons,  goods,  merchandise  and  prod- 
uce over  the  said  railroad  to  be  by  theut 
constructed,  at  such  charges  as  may  be  fixed 
by  a  majority  of  the  directors. 

"Sec.  1&  Be  It  further  enacted,  That  the 
said  company  may,  when  they  see  propw, 
farm  out  the  right  of  traneportatlon  over 
said  railroad,  subject  to  the  rules  above  men- 
tioned, and  the  said  company  and  every  per- 
son who  may  have  received  from  them  the- 
rlgbt  of  tj-ausportation  of  goods,  wares  and 
produce  on  said  railroad,  shall  be  deemed  a 
common  carrier  as  respecte  all  goods,  wares- 
and  merchandise  entrusted  to  them  for  trans- 
portation." 

The  company  was  incorporated  on  Decern* 
ber  27,  1852,  for  the  term  of  99  years.  The- 
contract  of  lease  is  dated  September  1, 
1904,  and  it  is  provided  therein  tiiat  the  lease^ 
shall  conunence  on  that  day  and  continue- 
thereafter  for  the  full  term  of  91  years  and 
4  months.  It  demises  the  franchise  and  ^11 
the  rlghte,  privileges,  and  properly  of  the 
lessor ;  and  the  formal  transfer  of  the  sam» 
took  place  on  Septembo:  8,  1904.  The  cap- 
ital stock  of  the  lessee  company  Is  limited  to- 
(1,000,000,  to  be  divided  into  10,000  shares  of 
the  par  value  of  $100  each,  and  1,766  shares 
of  the  par  value  of  $176,500  tiad  been  issued 
when  the  lease  was  made.  Since  tlie  execu- 
tion of  the  lease,  and  prior  to  the  conunence- 
ment  of  this  action,  l,^  shares  of  the  capital 
Btotik  of  the  lessor  comipany  have  been  trans- 
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feired  on  Its  stockbook  to  new  parties,  and 
said  transfers  were  based  upon  sales  for 
Talne.  Mr.  Roberts,  Mr.  Jos.  G.  Brown,  and  Mr. 
Duncan  testified  that  the  stock  of  the  lessor 
company  had  sold  before  the  lease  was  made 
Ht  from  20  to  30  cents  on  the  dollar,  while 
since  It  had  sold  as  high  as  from  60  to  70; 
while  Mr.  C.  B.  Foy  testified  that  before  the 
-date  of  the  lease  the  stock  had  sold  at  47 
to  50,  and  after  that  date  It  had  sold  as  low 
«s  60,  that  he  bonght  some  In  May,  1904,  at 
90,  and  that  after  that  date  It  had  sold  as 
low  as  60.  and  he  had  bought  some  at  that 
price.  Dr.  Hngbes  testified  that  he  bad  own- 
ed some  of  the  stock  for  two  years  before  the 
date  of  the  lease,  and  bad  oflTered  to  sell  It 
at  from  25  to  80,  bat  had  not  sold  It  nntil 
two  or  three  months  before  said  date,  when 
it  brought  47.  Mr.  C.  E.  Foy  stated  that 
some  of  the  stock  sold  Just  before  or  just 
after  the  McBee  recetrership  at  prices  ran- 
gli^  from  47  to  68%  cents  on  the  dollar. 
The  statements  of  all  these  witnesses  were 
found  to  be  correct^  and  are  to  be  taken  and 
considered  as  facts  In  the  case.  It  also  ap- 
pears that  dlvldendi  have  been  declared  by  ■ 
the  lessor  company  and  paid  out  of  funds 
received  from  the  lessee  under  the  lease,  the 
payment  in  1906  having  been  made  directly 
'bj  the  lessee  company,  and  that  all  the  plain- 
tiffs and  the  other  stockholders,  except  the 
plaintiff,  W.  F.  Hill,  received  the  dividends 
for  the  years  190S  and  1906,  paid  to  them, 
respectively,  without  any  objection  on  ac- 
-count  of  the  fact  that  tbey  had  been  paid 
out  of  the  rent  or  other  funds  received  under 
the  lease.  The  plaintiff  Hill  kept  his  dividend 
check  for  six  we^s  wltbont  objection.  The 
lessee  from  September  1,  1904,  to  the  date 
ot  bringing  this  suit  has  expended  for  better- 
ments on  the  road  and  equipment  between 
«100,000  and  f200,000.  The  plaintiff  a  B. 
Foy  testified  that  be  suggested  the  bringing 
•of  this  suit  to  the  plaintiff  Hill,  and  agreed 
to  save  him  harmless. 

We  have  not  set  forth  In  detail  the  terms 
of  the  lease,  as  we  do  not  consider  it  neces- 
sary to  do  so.  It  may  properly  be  stated, 
though,  that,  among  other  things  not  deemed 
material.  It  provides  for  the  expenditure  of 
$250  by  tbe  lessee  within  three  years  from 
the  date  of  the  lease  for  the  permanent  better- 
ment of  tbe  roadbed,  the  equipment  of  tbe 
road,  and  the  Improvement  of  terminal  facili- 
ties; for  tbe  Insurance  of  the  property  and 
Its  preservation  In  good  condition;  for  tbe 
Indemnification  of  the  company  against  any 
loss  or  damage  by  reason  of  a  violation  by 
tbe  lessee  of  any  of  its  duties  or  obligations 
or  by  reason  of  any  tort  committed  by  It 
for  which  the  lessor  In  law  could  be  held 
liable  to  the  Injured  party;  for  tbe  continued 
corporate  existence  of  the  lessor  company,  the 
expenses  of  maintaining  It,  and  of  providing 
a  proper  inspection  of  tbe  company's  prop- 
erty from  time  to  time,  to  be  paid  by  the 
lessee,  the  amount,  though,  not  to  exceed 
tbe  sam  of  $1,200.    It  is  further  provided 


that,  it  tbe  corporate  life  of  the  lesaor  Is 
ended  by  the  expiration  of  the  term  fix- 
ed by  its  charter  before  the  term  of  the 
lease  will  expire,  the  lease  shall  In  that 
case  come  to  an  end  when  the  charter 
expiree  by  Its  own  limitation;  but.  If  it  is 
prolonged,  then  the  lease  shall  continue  so 
long  as  the  charter  does,  but  not  beyond  tbe 
time  fixed  in  tbe  lease.  At  the  trial  below  It 
was  agreed  by  the  parties  that  a  jury  should 
be  waived  and  the  judge  should  find  the  facts 
and  state  Ijis  conclusions  of  law  thereon,  and 
render  judgment  accordingly. 

We  have  made  the  foregoing  statement  of 
what  we  regard  as  tbe  material  facts  from 
the  findings  as  they  appear  in  the  record. 
The  judge  conclnded  as  to  tbe  objectltm  fomid- 
ed  upon  Irregularities  in  calling  and  holding 
the  corporate  meetings  that  all  tbe  parties 
concerned  had  acted  in  good  faith,  and  that 
these  defects.  If  they  are  such,  had  been 
either  waived,  or  tbe  lease  ratified,  bo  far 
as  tbey  are  concerned,  by  the  subsequent  pn>- 
ceedings  and  transactions.  As  to  the  d^wslt 
of  tbe  bonds,  he  ruled  that  there  had  been  a 
substantial  compliance  with  tbe  stipulation  In 
the  Irase,  and  that  the  default,  in  this  respect 
If  there  bad  been  any,  had  also  been  waived. 
The  objection  that  there  had  been  an  Increase 
in  the  charges  for  freight  was  not  regarded  by 
him  as  a  cause  for  forfeiture,  but  rather,  If  i 
well  grounded,  as  entitling  tbe  lessor  to  an 
action  on  the  covenant  The  last  reastn 
ui^ed  by  the  plalntUb,  namely,  that  tbe  lease 
Is  ultra  vires,  was  rejected  by  him,  as  tbe 
question  which  It  raises  liad  bem  settled  by 
former  adjudications  of  this  court,  which, 
under  the  doctrine  of  stare  decisis,  should 
not  be  disturbed.  Tbe  court  thereiQKm  ad- 
Judged  that  the  defendants  go  haice  without 
day  and  recover  of  the  plaintiffs  their  costs 
to  be  taxed,  and  tbe  plaintiffs  appealed  aft- 
er having  duly  excepted  to  tbe  sev^al  rnlingi 
of  the  court  and  to  its  final  Judgment. 

W.  M.  Clark,  O.  H.  QiUon,  and  L.  I.  Moor^ 
for  appellants^  A.  D.  Ward,  Aycocfe  ft  Dan- 
iels, R.  D.  GUmer,  and  P.  M.  Pearsall.  for 
appellee.  Busbee  ft  Bnibe^  for  privats 
8to(±holden. 

WALKER,  J.  (after  statlnK  the  facts). 
The  plaintiffs  seek  In  this  action  to  set  asids 
tbe  lease  made  by  the  Atlantic  &  North  Car- 
olina Railroad  Ckimpany  to  the  Howland  Im- 
provement Company,  which  has  been  succeed-  ! 
ed  by  the  Atlantic  ft  North  Carolina  Com- 
pany, and  which  Is  now  fully  vested,  witb 
all  of  its  rights  and  interests,  under  the  said 
lease.  It  Is  asserted  that  the  lease  ia  void 
upon  several  grounds:  (1)  Because  the  meet- 
ing of  tbe  railroad  company  at  which  author- 
ity was  given  to  execute  tbe  lease  waa  not 
called  according  to  the  provisions  of  Its  char- 
ter. In  that  the  requisite  notice  of  tbe  time 
and  place  of  holding  the  meeting  was  not 
given,  and  that  the  meeting  was  not  tuM  at 
the  place  designated  la  tbe  caU.  (2)  That 
the  lease  has  never  taken  effect^  as  tbe  de> 


Digitized  by  Google 


HILL  T.  ATLANTIC  Jb  N.  a  B.  00. 


869 


posit  of  bonds  provided  for  in  tlie  resolution 
of  the  stockholders  of  the  railroad  company 
has  never  been  made ;  tills  b^g  a  condition 
precedent,  the  performance  of  which  was  re- 
quired by  the  express  terms  of  the  resolu- 
tion before  there  conid  be  any  valid  execu- 
tion of  the  lease.  (3)  Hie  leasee  has  vio- 
lated Its  contract  by  Increasing  the  local 
charges  for  the  transportation  of  freight 
above  the  tariff  rates  existing  at  the  time 
the  lease,  If  valid,  was  executed.  (4)  That 
the  railroad  company  had  no  authority,  un- 
der its  charter  or  the  general  law,  to  lease 
Its  franchise  and  other  property,  and  the 
proceedings  by  which  It  attempted  to  do  so 
were  ultra  vlree  and  the  lease  Is  therefore 
noil  and  void.  It  Is  unquestionably  true  that 
no  function  of  a  corporation  can  legally  be 
exercised  except  by  and  through  Its  ^ents 
and  representatives,  either  Its  directors  when 
iSiey  are  clothed  with  power  for  that  purpose 
or  the  stoi^olders,  who  are  the  constitu- 
ent m«nbera  of  the  corporate  body.  It  Is 
thraefore  essoitlal  to  the  validity  of  their 
acta  that  they  should  be  assembled  In  12i^ 
T^resentatlve  capacity,  as  they  are  not  per- 
mitted to  discbarge  any  of  their  duties  unless 
thns  oiganlzed  into  a  deUberatiTe  meeting, 
tliongb  they  may  all  have  severally  and  In- 
dividually given  their  assent  to  any  proposed 
corporate  action.  Duke  v.  Markham,  105 
N.  0.  131,  10  8.  B.  1017,  18  Am.  St  Rep.  889. 
This  rule  of  law  Is  In  accordance  with  a  plain 
dictate  of  reason  and  justice.  The  corpora- 
tion Is  entitled  to  the  opinion  and  Judgment 
of  each  of  Its  members,  or  of  each  of  Its  di- 
rectors or  other  governing  body,  upon  any 
and  all  measures  taken  In  the  transaction 
of  Its  biisinesB  affairs,  and  for  the  same  rea- 
flOD  Is  eadi  stockholder,  whose  interests  may 
be  vitally  affected,  entitled  to  be  presmt  and 
to  a  reasonable  bearing,  and  especially  whwe 
anydilng  Is  to  be  done  likely  to  prejudice  or 
impair  his  rights.  This  principle  of  the  com- 
mon law,  expressed  In  one  of  Its  favorite 
maxims.  Is  applicable,  not  only  to  judicial 
tribunals  which  pass  In  judgment  upon  Indi- 
vidual rights,  but  to  corporate  bodies  as  well. 
Therefore  baa  It  always  been  conceded,  as  a 
Just  and  Indl^ntable  rule  In  the  law  of  cor- 
poratlmis,  that  notice  to  each  of  the  membera 
of  a  corporation  of  the  time  and  place  of 
lioldlng  a  meeting  of  the  stodcholders  Is  ab- 
solutely essential  to  Its  validity,  unless  the 
BtociUioIderB  are  present  la  person  or  by 
proz7»  or  unless  the  time  and  place  are  defi- 
nitely fixed  by  statute  or  1^^  the  charter,  or, 
as  it  la  said,  by  usag&  Clark  on  Gorporatlona, 
p.  4M  (184);  Mmnwets  on  Frlv.  Cup.  (2d 
Bid.)  I  479.  The  majority  can  act  tor  the 
corporation  of  which  they  constitute  a  part 
tmlj  at  a  meeting  which  has  been  regularly 
called,  and  the  law  permitting  a  majorl^ 
thus  to  act  and  decide  for  the  corporatlcm 
against  the  will  of  the  minority,  when  there 
is  no  restriction  in  the  diarter  or  the  gener^ 
al  law,  iwesiqtpOBes  that  there  has  been  dls- 
ciUMdon  and  deliberation  in  whldi  all  bad  the 


rlg^t  and  the  opportunity  to  participate. 
Failure,  therefore,  to  notify  evm  one  of  the 
members,  either  personally  or  In  the  manner 
provided  by  the  charter,  Is  fatal  to  the  pro- 
ceedings and  transactions  of  the  meeting. 
Id.  We  will'  assume,  for  the  purpose  of  de- 
ciding this  case,  that  the  publication  of  no- 
tice In  one  new^mper,  there  being  only  one 
then  pnbllshed  In  Newbem,  was  Insufficient 
as  a  legal  notice  under  the  charter,  and  that 
Hill  had  no  notice  of  the  meeting,  and  If 
this  Is  BO,  and  It  were  all  that  appeared  in 
this  case,  we  diould  be  compelled  to  hold 
that  the  meeting  was  not  regularly  held,  and 
Its  action  In  regard  to  the  lease  was  void  as 
to  the  protesting  stockholder  who  was  ab- 
sent But  this  is  not  alL  No  stockholder 
who  was  not  present  has  complained  of 
what  was  done  at  the  meeting  In  Newbem, 
and  the  adjourned  meeting  at  Morehead  but 
the  plaintiff  Hill.  Foy  was  there,  and  the 
board  of  commissioners  of  Craven  county  waa 
duly  represented.  The  meeting  at  whldi  It 
was  resolved  to  make  the  lease  was  held  on 
September  1, 1904.  first  at  Newbem,  and  then 
by  adjournment  at  Morehead  City  In  the 
afternoon  of  the  same  day.  Hill  was  not 
pres«it  either  In  person  or  by  representatton. 
His  coplalntifts  were,  and  the  stock  vote  of 
the  commissions  of  Craven  county  was  cast 
in  favor  of  the  lease.  It  is  true  that  Foy 
protested  against  making  the  lease  and  threat- 
ened to  Institute  legal  proceedings  to  annul 
It ;  but  he  was  there  and  participated  In  the 
meeting,  and  this  fact  dispensed  with  notice 
to  him.  He  and  the  commissioners  are,  there- 
fore^ not  in  a  position  to  complain  of  a  want 
of  notice.  Thompson  on  Corp.  S|  712,  0184; 
Clark,  Corp.  p.  464. 

How  Is  It  with  HtU?  So  far  we  have 
assumed  that  he  was  not  bound  by  the 
proceedings,  but  a  subsequent  annual  or 
stated  meeting  of  the  cOTporatlon  was  held 
on  September  20,  lOOS.  In  the  meantime 
no  action  had  been  taken  by  Foy  In  exe- 
cutl(m  of  his  threat  to  sue  or  to  make  good 
his  protest  against  the  action  of  the  stockhold- 
era,  although  more  than  a  year  had  elapsed 
since  the  lease  had  been  executed.  At  the 
meeting  of  September  20,  lOOS,  a  resolutlcm 
was  Introduced  by  Foy,  at  the  Instance  of 
Hill  (as  the  finding  of  the  Judge  and  the 
evidence  show).  Instructing  the  proper  of- 
ficers to  take  such  legal  action  as  was  nec- 
oeasary  to  set  aside  the  lease  and  recov- 
er the  company's  franchise  and  other  propo^y 
from  the  lessee,  and  Identically  the  same  res- 
olution was  introduced,  in  the  same  way,  at 
the  meeting  of  the  directors  after  the  ad- 
journment of  the  sto(^older's  meeting  on  the 
same  day.  Both  resolutions  were,  on  motion, 
laid  upon  the  table,  or.  In  other  words,  defeat- 
ed. The  defendants  contend  that  this  was  a 
waiver  of  any  Irr^ularlty  in  callli^  the  meet- 
ing of  September  1,  1904.  or  a  ratification  of 
what  then  was  done  In  regard  to  the  lease,  so 
that  any  defect  In  the  proceedings  was  cured, 
and  the  lease  fully  validated  In  respect  to  the 
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objection  tbat  there  wu  no  notice  of  tbe  first 
meeUns,  or  tbat  It  was  adjourned  from  New- 
tMm  to  Horehead,  If  tbat  was  Irvegolar ;  and 
w  we  tblnk.  Wells  r.  Gates.  18  Barb.  (N. 
X.)  S68;  Hotel  Co.  t.  Uarab.  68  N.  H.  280; 
Stokes  T.  Detrlck.  76  Md.  256,  28  Aa  846. 
Tbe  plaintiffs'  connsel  seems,  In  bis  brief,  to 
concede  that  this  would  be  true,  provided  It 
appeared  affinnatlvel^  tliat  at  tbe  annual 
meeting  0ie  requisite  majority  bad  Toted  to 
table  tbe  resolution.  It  cannot  well  be  argu- 
ed tbat  the  rtfnsal  of  the  stockholders  at  that 
meeting  to  adopt  the  resolution  of  Hill,  hi- 
trodnced  by  Foy,  wss  not  a  distinct  approval 
and  afilnnance  them  of  the  action  taken 
at  tbe  first  meeting.  ZalwlsUe  t  Ballroad, 
61  U.  8.  (28  How.)  881.  16  L.  Bd.  48&  It  Is 
hardly  necessary  to  discuss  or  to  <dte  cases 
tor  tito  purpose  of  snstabilng  so  idaln  a  propo> 
sltlon ;  but  how  stands  tbe  law  with  referoice 
to  the  question  preemted  by  tbe  contoitlon 
of  counsel?  An  examination  the  author^ 
mes  discloses  tbat  then  Is  little  or  no  dls- 
agreonent  as  to  the  presumption  of  regularity 
with  respect  to  an  annual  or  stated  meeting. 
It  Is  settled  fiiat.  in  the  absence  of  proof  to 
the  emtrary.  it  will  be  assumed  tbat  such  a 
meetiiv  was  held  In  accordance  with  the  re* 
qulrementl  of  the  charter.  "If  a  stockholderB* 
meettaig,"  says  Mr.  Olaife.  "Is  Irregnlarly  call- 
ed or  conducted,  the  inegnlarlly  bolj  general- 
ly be  waived  by  tbe  stm^holders.  Th^  may 
ratify  acts  of  the  majority  which  are  not 
binding  because  of  Irregularities,  and  tbweby 
render  them  binding.  Brery  reasonable  in- 
tendment is  to  be  made  In  favor  of  tbe  regu- 
larity of  stodcbolden'  meetings,  and  the 
burdoi  is  upon  one  who  claims  that  they  weice 
invalid  to  show  the  circumstances  rendwlng 
them  so.  In  tbe  absence  of  evidence  to  the 
contrary,  tbelr  legality  wUl  be  presumed. 
Tbe  maxim  of  law  In  such  cases  Is,  'Omnia 
rite  acta  presumuntur.*  Thus  it  has  bem 
held  that,  In  tbe  absence  of  evidence  to  the 
contrary.  It  will  be  presumed  tbat  doe  notice 
was  given  to  all  stockholders.  So  It  will  be 
presumed  that  a  qu«iun  of  monbera  was 
present,  unless  the  contrary  clearly  aivears." 
Clark  on  Corp.  p.  471.  This  presumption  Is 
Indulged  as  to  an  fumual  meeting  fadd  under 
tbe  iffovislons  of  the  chartw.  Wlih  refravnce 
even  to  the  case  of  a  special  meeting,  where 
notice  was  reqnlred  to  be  given,  the  very 
question  we  now  bave  under  consideration 
was  ^«Bented  bi  the  case  of  Insurance  Co.  v. 
fiortwell,  80  Mass.  223,  In  which  the  court 
says:  "The  other  objection  to  the  legality 
of  the  meeting  Is  that  a  quorum  of  members 
of  tbe  company,  according  to  the  requisition 
of  the  by-laws,  was  not  present  at  tbe  time 
tiie  act  was  accepted.  It  Is  true  that  the 
record  does  not  show  afiUrmativcdy  that  IS 
members  of  the  company  were  present  at  the 
meeting;  nor  Is  it  necessary  that  It  should. 
Tbe  contrary  does  not  appear.  It  is  snfflcloit 
that  tbe  rec<vd  shows  tiiat  the  meeting  was 
duly  called,  and  propor  notice  of  It  season- 
ably   ven.  The  law  will  assume  In  the  ab- 


soice  of  erldaice,  that  a  propa  number  were 
ivesent  to  transact  tbe  bu^ness  for  which 
the  meeting  was  called.  Illegally  will  not  | 
be  presumed,  but  the  contrary.  The  maxim 
of  law  In  eudi  cases  Is,  'Omnia  rite  acta 
presumuntur.'  Sargmt  v.  Webster,  18  Mete. 
(MassO  Wt,  4A  Am.  Deb  748."  See^  also^ 
Thompson  on  Corporations,  |  3026  et  seq. 
The  charter  appolnta  the  time  for  holding  the 
general  meetings  (fourth  Thursday  In  Sep- 
tember),  and,  as  we  miderstand,  thoe  is  no  ' 
point  made  because  of  any  omlssltm  to  give 
notice  of  the  annual  meeting  held  Septraiber 
28,  190D.  But,  even  In  regard  to  tbat  and 
to  all  other  metiers,  the  law  presumes  tego- 
larl^  and  tbe  performance  of  all  coodlttons 
essratial  to  the  validity  of  tiie  proceedings, 
in  tbe  absence  of  any  showing  that  thne  was 
a  failure  In  some  material  respect  to  obserre 
the  dlrecti(mB  of  the  charter.  The  unequi- 
vocal act  of  tabling  the  resolution  of  tbe 
plaintiflT  HIU  we  must  hold  to  be  a  dear 
ratification  of  the  lease  binding  upon  the  com- 
pany and  ail  of  ita  sto(AdioIderB,  so  far  as 
any  Irregularity  In  the  calling  or  manner  at 
holding  or  omductlng  the  fOrmor  meeting  Is 
concerned.  We  have  not  yet  referred  to  the 
tact  that  "a  regular  annual  meeting  was  duly 
held  as  iHDvIded  hy  the  diarter  on  Sqtember 
22,  1904,  of  which  tiie  plalntiiA  had  dne 
notice"  (Flndliv  Mo.  2St,  and  at  whidi  Mr. 
Bryan,  the  imsldent  of  the  company,  rfr 
ported  tiie  material  facts  rdating  to  the 
lease.  Ss  report  was  received  hy  the  meet-  i 
Ing  and  adopted.  (IHndhig  No.  88.)  This 
vras  a  distinct  and  emphatic  approval  of  the 
lease  by  the  clearest  Implication  and  without 
any  objection  tnm  a  sln^e  stodcbolder. 
Thompscm  tax  Corporations,  1 8928;  Zabrlskle 
T.  Railroad,  supra. 

But  we  also  tblnk  ttiat  the  silence  and  ln> 
action  of  the  idalntlff  Hill  from  September  1, 
loot,  to  September  28,  1905,  was  a  waiver 
pf  any  right  he  originally  had  to  object  to 
irregularities  of  vrhlfdi  he  now  complabu 
He  has  forfeited  hy  his  conduct  any  right 
he  bad  m  the  beglnnhig.  It  Is  a  general  rule 
of  law.  as  well  as  of  good  mwals  and  ftelr 
dealing,  that  If  a  party  Is  silent  yrhea  he 
should  speak,  or  sui^ne  when  be  should  act 
he  will  not  afterwards  be  permitted  ta  dther 
speak  when  he  should  be  silent,  or  to  act 
irtien  he  has  failed  to  do  so  at  tbe  first 
Ifft^ter  and  OK>ortane  moment  The  acquies- 
cence of  one  who  might  bave  taken  ad- 
vantage of  an  error  obrtates  ita  effect  '*Con- 
sensns  tolllt  errorem."  Upon  this  maxim  of 
the  law  d^nda  tbe  important  doctrine  of 
waiver;  tiiat  Is,  the  passing  tv^  of  a  tblng. 
"Silence  alvrays  implies  consent"  says  an^ 
ottier  cardinal  maxbn  of  the  law.  "Qui  tacet 
consentire  vldetur."  "Where,  bowever,**  as 
we  are  told  \if  Mr.  Brown,  "an  irregularity 
has  beoi  committed,  and  where  the  ivpoalte 
party  knows  of  the  Irregnlarlty,  It  Is  a  fixed 
rule^  obsnved  as  well  1^  courto  of  eqnlty 
as  ot  comnum  law,  that  he  sbould  ctnne  in  ttie 
first  instance  to  av^  himself  et  it  and  not 
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allow  the  other  party  to  proceed  to  Incnr 
expense.  'It  Is  not  reasonable  afterwards  to 
allow  the  party  to  complain  of  that  Irrefralar- 
Ity,  of  which.  If  be  had  aralled  hlma^ 
In  the  first  Instance,  all  that  expense  would 
bare  been  rendered  unnecessary* ;  and  there- 
fore, If  a  party,  after  any  such  irr^nlarlty 
has  taken  place,  consents  (ezju^ssly  or  Im- 
pliedly) to  a  proceeding  which,  by  Insisting 
on  the  irregularity,  he  might  have  prevented, 
he  waives  all  exceptions  to  the  Insularity. 
This  Is  a  doctrine  long  established  and  well 
known."   Broom's  L^I  Maxims  (8th  Ed.) 
p.  137.    What  he  clearly  means  Is  that  a 
party  must  not  only  threaten  or  declare  his 
purpose  to  do  a  certain  thing  If  his  objection 
Is  Ignored,  hut  he  mnst  follow  up  his  protest 
by  apEMvprlate  action;  otherwise  be  will  be 
deemed  to  have  abandoned  his  original  In- 
tention and  to  have  condoned  the  Imputed 
wrong.   This  rale,  though  applied  usually  to 
matters  of  pleading  and  procedure,  is  yet 
equally  applicable  to  all  cases  where  the 
question  of  laches  is  Involved,  and  Is  g^eral- 
ly  favored  In  a  court  of  equl^.  The  doctrine 
Is  well  stated  In  Thompson  on  Corporations, 
S  4534,  where  It  Is  substantially  said  that 
while  a  conrt  of  equity  will  Interpose  at  the 
suit  of  a  single  stockholder  to  enjoin  acts 
done  by  the  officers  of  a  corporation  Irregu- 
larly or  In  excess  of  their  powers,  which  are 
Injurious  to  his  rights,  or  acts  ultra  vires 
(Thompson  on  Corp.  8  4520),  yet,  If  he  has 
stood  by  until  the  transaction  to  which  he 
objects  has  become  executed,  he  will  not 
afterwards  be  heard  to  complain;  and  this 
Is  so,  although  the  party  who  may  have  dealt 
with  the  corporation  In  the  particular  case 
knew  of  the  Irr^ularlty  of  the  proceedings 
or  the  Invalidity  of  the  transaction.  When 
the  act  is  done  In  good  faith  for  the  benefit 
of  the  company,  although  not  done  as  It 
abonld  have  been,  the  stockholder  mnst  dis- 
sent within  a  reasonable  time,  or  his  assent 
will  be  presumed,  and  be  will  be  estopped 
from  gainsaying  the  validity  of  the  trans- 
action hy  his  silence,  when  he  ought  to  speak 
and  act.  It  being  such  a  neglect  of  duty  that 
he  Is  not  «itltled  to  the  consideration  of  a 
court  of  Justice,  and  especially  Is  this  prin- 
ciple enforced  when  the  objectionable  act 
may  be  followed  by  a  large  expenditure  of 
money,  in  which  case  the  stockholder  should 
not  only  enter  his  protest  seasonably,  but  fol- 
low np  the  same  by  active  and  preventive 
means,  for  It  Is  obviously  against  good  con- 
science that  one  w1k>  haa  the  power  to  prevent 
the  alleged  Injurious  proceedings  should  stand 
by  and  see  work  prosecuted  and  mon^  ex- 
pended that  may  result  to  his  benefit  and  after- 
wards raise  his  objection  thereto.    He  may 
not  thus  wait  unreasonably  and  pocket  the 
gain  of  the  v^ture  If  successful,  and  then,  If 
so  minded,  fall  back  upon  his  protest  as  a 
saving  of  his  legal  remedy.   6uch  a  course 
of  conduct  Is  the  full  equivalent  of  bad  faith 
and  the  doors  of  the  court  are  shut  against 
him.  becatiae  be  cannot  ^ter  It,  aa  be  should. 


with  clean  hands  and  a  clear  conscience. 
His  neglect  to  act,  and  not  merely  to  speak, 
at  the  projper  time,  bars  his  right  to  remedial 
Jnstlce,  as  effectually  as  his  neglect  to  pro- 
test would  have  done.  Watt's  Appeal,  78 
Pa.  870.  "The  stockholder  of  a  corporation 
who  seeks  to  prevent  the  consummation  of  an 
illegal  corporate  act,  or  to  avoid  it,  should 
be  swift  to  make  known  his  desires  and  as- 
sert his  rights  through  the  trlbonals  appoint- 
ed for  that  purpose."  Thompson  v.  Lambert, 
44  Iowa,  247.  It  Is  his  duty  to  act  and  with 
reasonable  promptness.  Zabrlskte  v.  Ball- 
road,  supra.  If  be  has  refrained  from  this 
obvious  course  of  action  until  the  matter  Is 
fully  consummated,  or,  as  In  this  case,  until 
the  lease  transaction  has  proceeded  to  com- 
pletion, instead  of  Invoking  the  restraining 
power  of  the  court  at  the  proper  time,  it 
would  be  exceedingly  unjust  to  listen  to  his 
appeal  when  he  has  thus  come  too  late  and 
after  costly  Improvements  have  been  made, 
large  sums  expended  In  execution  by  the 
lessee  of  Its  part  of  the  contract,  and  exten- 
sive dealings  In  the  stock  of  the  company 
have  taken  place,  all  perhaps  in  reliance 
upon  his  long-continued  silence  and  Inaction 
as  evidence  of  his  acquiescence  In  the  exist- 
ing situation,  and  uiKin  the  reasonable  sup- 
position that  his  threat  to  sue  was  merely  an 
Idle  one,  or  that  upon  mature  consideration 
he  had  changed  his  mind.  Clegg  v.  Edmond- 
son,  8  De  Gex  M.  &  O.  787;  Aahurst's  Ap- 
peal, 60  Pa.  290;  Railway  v.  Railway,  3  De 
Gex  M.  &  G.  341 ;  B.  C.  Co.  v.  Lloyd,  18  Ves.. 
514;  Bogers  v.  Cruger.  7  Johns.  (N.  T.)  611; 
Bradley  v.  Ballard,  65  HI.  413,  8  Am.  Bep. 
656;  Wood  v.  C.  W.  Co.  (O.  a)  44  Fed. 
146,  12  L.  R.  A.  168;  Stokes  v.  Detrlck, 
supra;  Lyceum  v.  Ellis  (Super.  Ct)  8  N.  Y. 
Supp.  867.  The  doctrine,  therefore,'  Is  so 
firmly  established  as  to  be  placed  beycmd  the 
readi  of  cavil,  and  it  Is  a  very  dear  and  salu- 
tary rule  in  the  law  of  agotcy  adopted  for 
our  guidance  that  when  the  principal,  with 
the  knowledge  of  all  the  facts,  acquieaces 
expressly  or  impliedly  by  his  silence  In  Uie 
voidable  acts  of  his  agent,  done  under  an 
assumed  authority  or  In  dlsr^rd  of  pre- 
scribed methods,  he  cannot  be  heard  aftei^ 
wards  to  Impeach  them  under  the  pretense 
that  they  were  done  without  authority,  or 
even  contrary  to  instructions.  Bank  v.  Reed, 
1  W.  &  &  101.  This  Is  tantamount  either  to 
a  waiver  or  ratification,  and  Is  baaed  upon 
the  Idea  of  laches.  The  maxim  of  the  law 
that  every  ratification  relates  back  and  Is 
equivalent  to  a  prior  command  ("Onutls  rati- 
habltio  retrotrahltnr  et  mandate  priwt  eqnl- 
paratur.")  Is  as  much  [vedlcable  of  corpo- 
rate as  It  Is  of  Individual  ratification— that  Is, 
of  the  corporation  and  stockholder  alike — 
and  with  the  same  fwce  and  conclusiveness 
In  the  case  of  each  of  them,  and  the  prece- 
dent authority  Is  equally  to  be  presumed  as 
to  each  In  the  absence  of  dissent  from  the 
unauthorized  act  In  either  case,  if  the 
principal  neglects  promptly  to  disavow  the 
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act  of  his  agent  or  bis  trustee,  by  wblcb  the 
latter  has  transcended  bis  authority,  be  there- 
by makes  the  act  bis  own,  and  will  no  longer 
be  heard  to  qnestion  Its  validly.  Kelsey  t. 
Bank.  63  Pa.  426 ;  F.  W.  Pub.  Co.  t.  Hltson, 
80  Tex.  216,  14  S.  W.  843,  16  8.  W.  561; 
Sheldon  T.  Elckemeyer,  90  N.  T.  614.  An  ex- 
press assent.  It  is  said,  is  not  essential  on 
the  part  of  the  stockholder  or  the  corporation 
in  order  to  operate  as  an  equitable  estoppel 
and  defeat  the  right  aftra^ards  to  disaffirm 
or  repudiate  the  alleged  irregular  act  It 
may  be  Inferred  from  the  failure  not  culy  to 
promptly  condemn  the  unauthorized,  al- 
thougb  not  Illegal,  act  bat  to  seek  Judicial 
redress  for  the  wrong  or  a  prerenttre 
remedy  to  stay  tbe  bands  of  the  offending 
agent  If  this  doctrine  of  equitable  estopp^ 
applies  to  the  transaction  of  corporate  or 
associate  bodies  as  well  as  to  persons  acting 
In  a  natural  capacity,  and  there  nenr  was 
any  doubt  that  it  does,  then  no  case  can  call 
more  strongly  for  its  application  tlum  tbe  one 
now  before  us.  Tbe  preriouB  conduct  and  pres- 
ent attitude  of  the  plaintiffs  are  not  calcu- 
lated to  produce  a  fawrable  impression  upon 
a  court  adminlaterlug  equity.  That  they 
have  been  tardy  in  coming  forward  with 
ttielr  grievance  and  rery  slow  In  vindicating 
their  supposed  right  In  tbe  only  practical 
way  It  could  be  done  cannot  be  doubted,  and 
objections  now  come  from  than  with  bad 
grace  ^o  have  for  so  long  a  time  slept  upon 
tiielr  rights.  Tbey  must  main  a  better  show- 
ing of  wrongs  wtalcih  Qiey  have  Buffered,  and 
also  of  reasonable  and  timely  efforts  to  obtain 
relief  against  them,  before  a  court  of  eqnity 
will  interfere  in  their  bebalf  to  set  uMb 
an  executed  contract  and  especially  as  it  Is 
well-nigb  Impossible  to  place  ttie  i»rtles  In 
statu  quo.  Bimpfel  t.  Railroad  Ga,  110  U. 
8.  200.  8  8up.  Ct  B78,  28  U  Ed.  121;  M.  H. 
Go.  T.  Phalen,  128  Pa.  110;  18  AtL  428; 
Gordon  t.  Prestim,  1  Watts  (Pa.)  880,  26 
Am.  Dec.  7B ;  B.  O.  Go.  T.  Uoyd,  supra.  Ttie 
plaintiffs  come  at  this  late  day  fm  a  redress 
of  their  Alleged  grievances,  and  ask  for  equi- 
table rdief  to  cancel  the  lease,  while  tbey 
Should  have  appeared  and  commenced  their 
(V)po6ltion  moch  sooner,  when  tbey  could 
have  done  so  with  more  diow  of  reason  and 
Justice.  Tbe  laws  assist  those  who  are 
vigilant  and  not  those  who  sleep  over  their 
rights  is  a  fundamental,  rule  In  eqidty,  which 
Is  not  only  eminently  just,  but  Is  necessary 
to  the  protection  of  those  who  are  more 
watchful,  and  careful  of  their  interests  and 
who  otherwise  may  be  made  to  suffer  In- 
nocmtly.  If  the  law  should  favor  one  guilty 
of  such  laches.  We  have  discussed  tbls 
branch  of  the  case  fully,  as  our  decisItMi  upon 
the  first  objection  urged  by  the  plaintlifs  will 
bave  an  imp(Htant  bearing  uptm  most  of  the 
other  grounds  of  opposition  to  the  lease,  and 
win  make  the  task  of  deciding  tiiem  much 
leas  difficult 

Before  proceeding  farther,  we  cannot 
do  better  than  direct  attention  to  the  steady 
and  unvarying  current  of  Judicial  thought 


upon  this  subject  as  indicated  in  the  deci- 
sions of  some  of  the  courts  whose  oplnlou 
are  entitled  to  the  hlgbest  respect  and  wlw 
have  bad  similar  questions  under  considera- 
tion. "If  he  [tbe  complainant]  wants  pro- 
tection against  the  consequences  of  an  ultra 
vires  act  he  must  ask  for  It  with  sufficient 
promptness  to  ^able  the  court  to  do  Justice 
to  him  without  doing  Injustice  to  others." 
Rabe  v.  Dunlap,  61  N.  J.  Bq.  48,  25  AtL  96!; 
"Shareholders  cannot  He  by,  sanctioning,  or 
by  their  silence  at  least  acquiescing  In,  an 
arrangement  which  Is  ultra  vires  of  tbe  com- 
pany to  which  they  t>elong,  watching  the  re- 
sult if  it  be  favorable  and  profitable  to 
themselves  to  abide  by  It  and  Insist  on  lis 
validity,  but  if  It  prove  nnfavorable  and 
disastrous,  then  to  Institute  proceedings  to 
set  it  aside."  dregory  v.  Patebett  33  Beav. 
595.  In  Kent  v.  Mining  Co.,  78  N.  Y.  159,  it 
was  said:  "Acts  of  a  corporation  which  are 
not  per  se  Illegal  or  malum  prohibitum,  but 
which  are  ultra  vires,  affecting,  however, 
only  the  Intwests  of  the  stockholders,  may 
be  made  good  by  the  assent  of  the  stock- 
holders, BO  that  strangers  to  tbem,  dealinf 
In  good  faith  with  the  corporation,  will  be 
protected  In  a  reliance  on  those  acta.  It  la 
not  needed  that  there  be  an  express  assent 
upon  tbe  part  of  the  stockbold^  to  work  an 
equitable  estoppel  upon  tbem.  Wben  tbe^ 
neglect  to  promptiy  and  activtiy  condems 
tbe  unautborlEed  ac^  and  to  seek  Judicial 
relief  after  knowledge  of  tlie  committal  ot 
it,  tbis  will  be  deemed  an  acquiescence  In 
It;  and,  if  innoo«it  tiilrd  persms  have  be» 
led  thereby  to  put  tiiemselves  In  a  po^tloo 
wbere  barm  would  come  to  them  If  tbe 
act  were  beld  Invalid,  the  stocAlioldeTa  are 
estopped  from  qnestlonlng  It  An  wicon- 
sdonable  arrangement  will  not  be  disturbed 
where  Hum  has  beoi  a  ratification  of  it 
with  knowledge  of  all  Its  bearings,  after 
time  has  been  had  for  ctnislderatloii.''  Mr. 
Noyes  says:  ''Acquiescence  for  an  extended 
period,  daring  which  time  tbe  interests  of 
third  parties  have  intervoied,  may  Itself  co» 
stitute  laches  and  prev^t  a  stockholder 
from  attacking  a  consolidation  evea  on  tlw 
ground  of  fraud."  Intercorp.  Rel.  49.  All 
these  authorities  and  others  of  equal  force 
and  directness  were  cited  and  approved  br 
tbis  court  in  Spacer  v.  Railroad  Co..  137  M. 
0.  107,  49  S.  B.  00,  1  L.  R.  A.  (N.  S.)  e(H,  to 
the  carefully  prepared  opinion  by  Mr.  Justice 
Connor,  in  which  case  we  refer  for  a  clear 
and  conclusive  vindication  of  the  principles, 
both  by  reason  and  precedent  "It  is  not  to 
be  understood  that  courts  will  refuse  to 
protect  the  rights  of  a  single  stodcfaolder.  if 
Invaded  by  the  majority,  however  large,  or 
refuse  relief  against  aggressions  of  consoli- 
dated capital,  however  powerful,"  says  tbe 
court  in  that  case.  But  the  injured  part.v 
must  tuove  in  due  time  to  asswt  bis  rlgbC 
and  before  the  -transactiiHi  tias  been  fuUr 
consummated  and  the  Int^ests  of  tblrd 
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■oiw  bfl-re  become  lurolTed.  We  there  quot- 
ed wltb  approval  the  following  passage  from 
Pender  t.  Plttman.  84  N.  a  372:  -Thi»  equi- 
ty a>ught  to  be  promptJr  asserted,  and  not 
deCerred  until  by  a  sale  otlier  Intoests  m&j 
Intervene^  zoidering  It  Inequitable*  If  practi- 
cable^ to  reverse  what  has  been  dme  and  re- 
store fflattera  to  th^  former  condition.  An 
Injunction  against  carrying  out  a  contract 
of  sale  made  under  a  power  omtalned  In  a 
mortgage  will  not  be  granted  when  the  re- 
lief to  which  the  plalntltt  CMislders  himself 
entitled  Is  not  sought  until  the  sale  has  been 
made  and  tbe  rl^ts  of  a  purchaser  have  In- 
tervened." We  will  have  occasion  again  to 
refer  to  Spencer  t.  Railroad  Co.,  when  we 
reach  another  Important,  and,  perhaps,  the 
leading  question  raised  in  this  case. 

The  n«ct  objection  made  by  the  plaintiffs  ' 
Is  that  the  deposit  of  honds  was  not  made 
as  required  by  the  resolution  of  the  stock- 
holders, and  that  this  was  a  condition  pre- 
cedent to  the  effective  execution  of  the  lease, 
and,  not  having  been  complied  with,  the 
lease  Is  void.  Fulfillment  of  this  stipulation 
Is  made  by  tbe  express  terms  of  the  resolu- 
tion of  September  1,  1904,  a  condition  pre- 
cedent to  Its  validity,  and  we  will  so  treat 
it,  so  far  as  the  resolution  Is  concerned.  In 
respect  to  this  provision,  there  is  some  slight 
difference  In  tile  phraseology  of  the  reaoln- 
tlon  and  that  of  the  lease  Itself.  The  resolu- 
tion requires  tbe  deposit  of  the  sum  of  "$100,- 
000,  or  United  States  bonds,  or  bonds  of  tbe 
state  of  North  Carolina,  or  other  marketable 
securities  acceptable  to  the  directors  of  the 
company,  and  having  a  market  value  of  not 
less  than  said  sum,  as  security  for  the  pay* 
ment  of  the  rentals,  Interest  and  charges  and 
the  performance  of  the  conditions  of  the 
lease,"  while  the  lease  Itself  provides  that 
there  shall  be  a  deposit  of  $100,000  In  United 
States  bonds  or  bonds  of  the  state  of  North 
Carolina  or  other  marketable  securltleB,  etc. 
(pursuing  tta^eafter  tbe  language  of  tbe 
resol  u  tion) ,  with  this  further  provision : 
"Which  said  deposit  and  security,  or  any 
equivalent  for  It  which  may  be  substituted 
therefor  may  be  applied  [as  In  the  lease  Is 
specified]."  In  the  resolution  It  Is  provided 
that  the  deposit  shall  be  made  and  kept  with 
the  Treasurer  of  tbe  state,  and  in  the  lease 
that  It  shall  be  kept  with  the  Treasurer,  or 
In  any  such  bank  banks,  or  other  deposi- 
tory, as  may  be  approved  by  tbe  directors 
of  tbe  lessor  company.  The  resolntion 
makes  this  deposit  a  cwidltlon  precedent, 
while  In  the  lease  the  provision  as  to  the 
deposit  takes  the  form  of  a  covenant,  tor  it 
says:  "And  to  secure  tbe  prompt  and  falth- 
fol  jnyment  of  tbe  said  rents  and  the  sums 
as  above  stipulated  to  be  paid  and  of  all 
taxes,  and  the  faithful  i>erformance  of  the 
covmants  made  herein  by  tbe  lessee,  the 
said  lessee  does  hereby  covenant  to  deposit 
and  keep  on  deposit  wltb  the  State  Treas- 
urer," etc.  We  are  dearly  of  the  opinion 
that  the  provision  as  contained  In  tbe  resolu- 


tion was  intended  to  mean,  and  Its  wording 
so  Implies,  that  tbe  Ibssee  should  deposit 
elthw  9100,000  In  money  W  bonds  or  othor 
maricetable  securities  havliig  a  eoEnnt  ralue 
of  not  lesa  tiian  that  sum,  and  not  that  tbo 
deposit  abonld  consist  of  bonds  or  other  like 
securities  having  a  par  value  of  $100,000. 
The  Idea  was  to  have  $100,000  aa  deposit  to 
secure  tbe  performance  of  the  stipulatUms  ct 
the  lease,  and  that  it  should,  at  all  times, 
be  kept  equal  to  that  amount,  whether  it  be 
In  so  many  dollars  or  In  bonds  or  other  se- 
curities ot  not  less  value  than  that  number 
of  dollars.  The  words,  "and  having  a  market 
value  of  not  less  than  that  sum,"  refer  to 
their  Immediate  antecedents,  "the  bonds  or 
other  securities,"  and  not  to  the  $100,000  as 
having  the  value  of  that  sum,  or,  in  oth^ 
w<H^,  as  being  equal  to  Its  own  value, 
which  would  be  a  solecism.  This  is  the  clear 
Import  of  the  language  employed  In  the  reso- 
lution, and.  as  thus  construed,  there  was  a 
substantial  compliance  with  the  require- 
ments of  the  resolution  In  this  respect  We 
think  that  tbe  snbstitutlon  In  the  lease  of 
the  word  "In"  for  tbe  word  "or,"  which  Is 
In  the  resolution,  was  merely  accidental, 
and  that  It  was  not  the  purpose  to  change 
the  substance  of  the  provision  as  found  in 
the  resolution.  Besides,  if  the  language  of 
the  lease  Is  construed  by  Itself,  it  Is  evident 
the  same  meaning  was  intended  as  that  we 
give  to  the  provision  in  tbe  resolution.  The 
change  in  tbe  lease  from  tbe  phraseology 
of  the  resolution,  and  especially  the  use  of 
tbe  expression,  "which  said  deposit  and  se- 
curity or  any  equivalent  for  It  which  may  be 
substituted  therefor,"  It  seems  to  us  plain- 
ly evinces  tbe  Intention  to  have  been  to  re- 
quire so  many  dollars  to  be  dei>oslted  or 
securities  of  an  equivalent  market  value, 
without  any  special  regard  to  their  par'  value. 

Tbe  same  reasoning  also  applies  to  this 
ground  of  complaint  as  that  we  applied  to  the 
first  objection  of  the  piatntlffs  to  tbe  lease, 
namely,  the  want  of  sufficient  notice  of  the 
stockholders*  meeting.  The  fact  that  tbe  de- 
posit bad  been  made  with  the  Wachovia  Loan 
&  Trust  Company  was  called  to  tbe  attention 
of  the  stockholders  by  tbe  president  of  the 
ctmipany  at  the  annual  meeting  held  on  Se{>- 
tember  28, 1906.  If  the  change  of  the  deposi- 
tory from  the  state  treasury  to  the  loan  and 
trust  company  was  not  authorized,  and  did  not 
meet  with  the  approval  of  tbe  stockholders, 
they  were  put  on  Inquiry  by  the  report  of 
the  change  in  the  depository,  and  no  com- 
plaint was  made,  altbon^  that  was  the  time 
to  speak  and  to  raise  objections.  A  resolution 
was  passed  at  ttie  meeting  held  on  July 
11,  lOOS,  directing  a  full  Inquiry  to  be  made 
by  a  committee  Into  the  matter  of  the  deposit, 
and  particularly  as  to  wb^  and  where  It 
bad  been  made,  and  this  Inquiry  was  re- 
quired to  be  conducted  under  tbe  advice  and 
guidance  of  tbe  general  counsel  of  tbe  com- 
pany. The  stockholders  must  be  held  to  have 
had  knowledge  of  everything  which  such  an 
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■Ingnlrr  would  have  dlBcIosed,  and  It  appears 
from  the  BnbBeQuent  report  ot  the  president 
that  they  did  hare'aach  knowledge.  We 
could  hardly  hold  that  they  did  not  have 
Jcnowledge  ot  the  contents  of  the  lease  (whldi 
rarled  from  the  resolution  and  authorized 
the  change  In  the  depository)  when  It  was 
provided  that  It  shonld  be  executed  by  the 
■directors.  They  accepted  and  approved  the 
form  of  the  lease.  It  was  so  executed,  and 
then  an  Inquiry  was  ordered  to  be  made  Into 
the  matter  of  the  deposit  If  they  did  not 
-have  full  knowledge  of  the  contents  of  the 
Jeas^  they  should  have  had  It  Much  less 
evidence  than  we  have  here  has  been  held 
«QfflcIent  to  fix  a  par^  with  notice.  Bunting 
T.  Blcks,  22  N.  C.  180^  S2  Am.  Dec.  689; 
B1ad£wood  V.  Jones,  67  N.  0.  64;  May  v. 
Hanks,  62  N.  C.  310;  IJames  v.  Oalther,  98 
N.  O.  358;  Hulbert  v.  Douglas,  »4  N.  O.  122; 
Bryan  v.  Hodges.  107  N.  G.  492.  12  S.  B.  480. 
Those  cases  decide  that  the  law  will  presume 
knowledge  by  the  stockholders  from  their 
laches  In  not  informing  themselves,  as  they 
were  called  upon  to  do  so  by  being  put  on  th^r 
guard,  If  they  did  not  In  fact  have  knowledge, 
which  we  think  It  appeara  they  did  have, 
when  the  finding  of  facts  by  the  court  upon 
this  point  are  properly  considered.  But  ac* 
■quiescence  to  be  Inferred  from  long  delay, 
more  than  a  year,  coupled  with  their  silence 
and  the  failure  to  object  at  the  seaswable 
moment  as  effectually  derives  the  plaintiffs 
■of  this  ground  of  objection  as  it  did  of  the 
-other.  In  a  case  strikingly  similar  to  ours 
In  respect  to  the  deposit  the  court  said  that 
the  facts  showed  that  the  corporation  had 
notice  of  the  place  of  deposit  under  cir- 
cumstances not  as  strong  as  those  in  this 
«ase;  Its  attention  having  been  called  sharply 
to  the  fact  by  a  tetter  from  Its  treasurer 
requiring  remittances  to  be  sent  during  tils 
absence  to  another  than  the  appointed  deposi- 
tory, and  that  It  acquiesced  In  the  change  of 
-the  depository  by  reporting  to  the  stodcbold- 
■ers  that  its  funds  were  In  the  hands  at  the 
new  depository.  "The  conduct'*  says  the 
court,  "of  the  corporation  ramstltuted  a  ratl- 
flcatlon  of  the  act  of  the  treasurer  (If  his  act 
It  was)  In  selecting  the  place  of  deposit  and 
absolved  him  from  liability  in  that  r^ard." 
Railroad  v.  Dixon.  114  N.  Y.  80,  21  N.  E. 
110.  It  is  true  the  court  finds  that  at  the 
time  of  the  execution  of  the  lease  no  deposit 
had  been  made  with  any  one,  and  that  the 
change  of  the  depository  was  not  made  by 
the  directors,  but  by  agreement  between  the 
president  of  the  lessor  company  and  the  presl- 
doit  of  tbe  lessee  company,  though  the  mat- 
ter of  permittli^  tbe  Governor  of  tbe  state 
to  look  after  the  making  of  the  deposit  was 
discussed  Informally  at  the  meeting  of  the 
directors  on  September  1, 1901,  and  he  caused 
to  be  purchased  the  80  bonds  which  were  sub- 
sequently detx>slted  with  the  loan  and  trust 
company',  they  being  worth  $105,000,  and  that 
In  changing  the  place  of  deposit  the  (^cers 
.and  all  others  partidpating  acted  In  pwfect 


good  faltb,  nothing  to  the  contrary  having 
been  allied  or  proved.  If  all  this  was  irreg- 
ular and  unwarranted,  the  court  was  right 
in  deciding,  upon  the  authorltlea  we  have 
already  cited,  that  It;  as  well  as  the  other 
alleged  onklsslons  and  defects  in  the  proceed- 
ings and  transactions,  had  been  fully  waived, 
and  the  lease  in  re^tect  to  them  bad  been 
ratified  by  the  subsequent  conduct  of  the 
stockholders,  including  the  plalntifts. 

As  to  the  objection  now  urged  tilut  tliere 
has  been  an  Increase  In  the  local  freight  char- 
gee  in  violation  of  the  terms  of  the  lease,  it 
is  sufficient  to  say  that  the  stipulation  not 
to  raise  the  rates  Is  In  tbe  form  of  a  covenant 
without  a  clause  of  forfeiture  annexed  to  it 
as  there  is  in  the  case  of  the  d^wslt  If  the 
lessee  falls  to  make  and  keep  that  good,  the 
lessor  has  the  right  to  re-enter  and  deter- 
mine the  lease,  but  not  so  If  the  freight  char- 
ges are  Increased.  It  seems,  and  we  will  here* 
after  show,  that  In  the  latter  case  tbe  parties 
did  not  Intend  that  a  failure  to  comply  with 
the  covenant  should  work  a  A>rfelture  of  the 
lease,  but  simply  that  It  should  give  to  the 
lessor  a  cause  of  actkn  on  the  covoiant  for 
Its  breach.  The  law  leans  against  any  con- 
struction of  a  stipulation  in  a  contract  which 
will  involve  a  forfeiture,  and  will  construe  It 
to  be  a  covenant  rather  than  a  conditkm  sub- 
sequffiit  "As  condlticms  subsequent  toid  to 
destroy  estates,  th^  are  not  favored  in  law, 
and,  if  It  Is  reasonably,  doubtful  whether  a 
provision  in  a  owiveyance  was  intended  as  a 
condition  subsequ^t  or  a  covenant  the  breach 
of  which  may  be  compensated  in  damages, 
it  will  be  held  to  be  the  latter."  1  Cyc  1050. 
And  this  would  be  so  even  If  the  lessor  has 
any  other  remedy  by  which  to  get  redress,  or 
by  which  to  enforce  a  compliance  with  the 
stipulation.  The  fact  tbat  this  provision  Is 
in  the  form  of  a  covenant  and  that  It  la  not 
mentioned  In  the  clause  of  forfeiture  and  re- 
entry, would  seem  to  indicate  clearly  that  Its 
violation  was  not  intended  by  the  parties  to 
be  good  cause  for  terminating  tbe  lease.  But 
the  lessor  company  has  not  attempted  to  re- 
rater  for  a  breach,  even  If  It  has  tbe  right 
to  do  so,  which  we  need  not  therefore,  decide. 
If  tbe  covenant  has  been  broken  and  tboe 
is  a  continued  Infraction  of  It  we  do  not 
mean  to  say  that  a  cotfrt  of  equity  could  not 
afford  relief  by  a  mandatory  Injunction  or 
other  appn^rlate  equlteble  remedy  and  com- 
pel strict  observance  of  the  stipulation,  though 
in  the  form  of  a  covenant  If  suffldait  ground 
Is  shown  for  Its  interference,  and  especially 
if  from  the  peculiar  nature  of  the  cov^iant 
the  breach  cannot  be  compensated  In  damages 
recoverable  at  law.  or  If  the  legal  remedy 
would  for  any  other  reason  be  inadequate. 

The  learned  counsel  for  the  plaintiff  con- 
tended that  the  term  of  the  lease  would  ex- 
tend beyond  the  time  fixed  Its  charter  for 
the  corporate  existence  of  the  lessor  company. 
It  has  been  settled  by  the  authorities  that 
such  a  lease  Is  certainly  valid  for  tbe  period 
of  the  corporate  lite  of  tlie  lesaor,  and  will 
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ntMd  beyond  that  pnrtod  If  tbe  diarter  li 
renewed  and  the  leaior's  corporate  «lBtenct 
It  tbereby  actoided,  and  bj  ttala  proceee  It 
mar  endnre  for  tbe  full  tam.  and  prorlelon 
l»  made  In  tbii  loaae  to  meet  Jort  ancb  a  oon- 
tlngency.  28  Am.  &  Eng.  Enc  of  Law  (2d 
Ed.)  7S1 ;  NoTee  on  Intercorporate  Rel  I  201 ; 
0  Thompson  on  CotpL  I  S806  ;  8  Cook  m  Oorp, 
p.  26M ;  Baldwin's  Am.  RsUroad  Law,  p.  458 ; 
Oere  t.  Ballroad.  IS  Abk  N.  a  (N.  Y.)  198; 
Ballwar  t.  Banwar*  51  Fed.  809,  2  a  a  A. 
174;  Id.,  168  n.  8.  B02,  16  Snp.  Ot  1178,  41 
U  Bd.  260;  Wood  on  L.  ft  T.  I  61,  p^  144; 
Brown  v.  Schleter,  118  Ted.  961,  6B  a  a  A. 
475.  And  thiB  accords  perfectly  with  tbe  rea- 
son of  the  thing  and  tlie  JnsUce  of  the  case^ 
We  axe  not  now  reforrlns  to  the  rl^t  or  the 
power  of  the  lessor  company  to  make  the 
lease  mider  its  charter  or  the  gomal  law  ap- 
plicable to  snch  eases;  but,  assmnlof  for  the 
present  that  the  power  exists,  the  cwrectness 
of  whldi  assnmptlon  we  will  consider  here- 
after, we  decide  loly  at  this  stage  of  the  eaee 
that  Oie  lease  Is  In  all  other  respecte  valid. 

This  brli«i  the  dlscnsslon  to  the  principal 
qnestUm  raised  1^  tiie  plalntUh,  and  npon 
which,  we  take  It,  they  mainly  r^  for  suc- 
cess; and  that  Is  whether  tills  lease  Is  vltra 
Tires  or  b^ond  tiie  power  of  the  lessor  to 
make.  This  to  an  exceedingly  Important  mat 
t»r,  bvt  the  dlfflcol^  of  deciding  It  Is  greatly 
lessened  by  the  former  declsltKis  of  this 
court  If  It  were  an  apm  question,  we  ml^ 
be  confronted  by  a  Tery  salons  problem, 
whidi  wonld  require  ttie  grareet  consldera- 
tlcm,  but  we  do  not  think  that  audi  a  situation 
Is  presented.  The  right  to  discuss  the  question 
has  been  foreclosed  by  adjudications  which 
we,  under  estebllsfaed  principles,  are  not  at 
llb^ty  to  disregard,  If  we  were  Inclined  to  do 
ao.  We  must  conrider  tiie  former  decisions 
of  this  court  as  anttuHritatiTe  and  eonclualve 
upon  us.  By  referring  to  tiie  chartor  of  the 
North  Carolina  Ballroad  Oompany  (Acte 
1848-49,  p.  188,  c.  82).  we  find  that  by  sec- 
tions 18  and  19  (page  146)  the  right  to  trans- 
port passengem  and  freight  and  tbe  power 
to  "farm  ontf  the  right  of  tranqmrtathm 
wore  glTen  to  ttiat  corp(»atlon  In  the  same 
language  nssd  In  sertlons  17  and  18  of  tiie 
cdurter  of  the  lessor  oompany  In  this  case. 
Tbe  corresponding  sections  in  the  two  char- 
ters are  copies  of  each  other.  The  North 
Carolina  Ballroad  Campasy  ia  S^rtember, 
1871,  leased  Ita  road  and  all  Ite  rigbte  and 
Crandilses  to  the  Blchmond  ft  Danville  Ball- 
road Oompany,  a  fordgn  corporation,  for  SO 
years,  with  a  right  to  diange  the  gauge  of 
tbe  track.  An  action  was  brou^t  by  tbe 
state  to  tost  the  validity  of  this  lease,  and 
to  m}oln  tbe  diange  of  the  gange;  the  plain- 
tiff  alleging  that  the  lease  was  executed  with- 
out any  authority  of  law  and  that  tbe  change 
of  gauge  would  be  Inlnrious  to  the  state  and 
Its  cltlaois.  Thto  court,  aftw  a  careful  con- 
Blderatlon  of  the  question  at  Issu^  decided 
tbat  the  power  to  "farm  ovt*  whldi  was  girar 
by  the  cbarter  folly  authorised  the  making 
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of  the  lease,  and  that  It  was  lawful  and  tiIML 
The  court  also  decided  that  under  the  general 
law  and  tbe  charts  the  lessor  oompany  had 
the  right  to  change  tbe  gauge  ot  Ite  roadi 
which  right  passed  to  the  lessee  hy  th»  1mm. 
There  was  a  dissenting  opinion,  and,  too,  a 
very  able  one,  as  were  all  of  the  opinions  ot 
the  eminoit  Judge  wbo  wrote  It,  but  this 
does  not  afFect  the  authority  of  the  declshm 
as  a  Judicial  precedent  or  take  It  out  of 
the  rule  of  store  decisis^  but  really  auphaidsea 
the  fact  that  the  case  was  well  considered. 
Steto  V.  B.  ft  D.  Ballroad  Go.,  13  N.  a  684. 
This  Is  not  all.  Tbe  Leglalature  by  Acte  1874- 
75,  p.  185,  c.  35B,  prohibited  any  railroad 
company  In  tbe  stete,  except  those  having  a 
narrow  gaoge,  from  Increasing  the  gauge  of 
their  tracks,  under  heavy  penalties.  The 
Blchmond  ft  Danville  Ballroad  Oompaiqr,  de> 
fondant  In  the  former  caae,  and  certain  of 
Ite  officers,  caused  tbe  gauge  of  the  track 
of  the  Nortii  Oarollna  Ballroad  Chunpany 
to  be  widened  from  4  feet  8  Inches  to  5  feet^ 
and  thereupon  the  said  company  and  Ha  of- 
ftcws  were  bidlcted  tor  violating  Acta  1874- 
75.  Hie  court  decided  iqpni  the  medal  rtif 
diet  that  the  dtfudante  were  not  guilty,  and 
the  decision  Is  placed  upon  the  ground  that 
the  North  Carolina  Balhroad  0>mpany  had 
leased  Ite  frandilse,  privileges,  and  property 
to  tbe  Blchmond  ft  Danville  Ballroad  Com- 
pany, which  included  the  right  or  privilege 
ot  changing  the  gaoge  ot  the  road,  and  that 
the  lease  was  valid  In  every  particular,  and 
was  not  ultra  vires  as  contended  by  the 
state  through  Ite  Attorn^  General.  Steto 
B.  ft  D.  Ballroad  et  al.,  78  N.  a  62T,  31 
Am.  Bep«  478.  It  expressly  afflrmed  Ite 
fwmer  declslcHi  In  Stete  v.  Ballroad,  siqnra, 
in  tbe  stnnmest  and  most  emphatic  lan- 
guage. It  held  that  the  ctmrter  of  the  North 
Carolina  Railroad  CMnpany  was  a  contract 
which  could  not  be  violated  by  the  stete  in 
tbe  form  of  l^lslatlon  or  otherwise;  and. 
secondly,  that  the  lease  betwem  tiie  North 
Oarollna  Ballroad  Company  and  the  Itl2h- 
mond  ft  Danville  Ballroad  C<Hnpany  was  In- 
vt<^able  npon  wellHwtUed  principles  ot  law. 
Referring  to  tbe  former  decision  of  the  eourC 
Involving  practically  and  substantially  the 
same  question,  the  court,  by  Mr.  Justice  Bod- 
man  (wbo  cleariy  assented  to  tbe  view  of  the 
court  as  stated  In  the  fwmer  opinion),  said: 
"It  must  be  usnmed  In  MHisldwlng  thte 
ease  tiiat  the  matters  dedded  in  the  case  ot 
the  state  against  tiw  same  conqnny,  whldk 
te  now  a  defendant,  are  the  settled  law  of 
this  state,  and  admit  of  no  question.  Two 
things  were  decided  In  tbat  case:  (1)  Tbat 
the  lease  of  Ita  road,  etc,  by  the  Nortii 
Oarollna  Ballroad  Otunpany  to  the  Blchmond 
ft  Danville  Ballroad  (Company  was  lawful 
and  valid.  ^  That  the  lessee  by  virtue  of 
the  ieuKi  bad  up  to  tbe  passage  of  Acte 
18T4r-75  a  right  to  change  the  gaoge  of  the 
North  Carolina  Railroad."  78  N.  a,  at  page 
529  (21  Am.  Bep.  473).  The  court  then  ob- 
serves that  the  state  owned  a  large  majority 
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Of  the  Bharea  of  stock  In  the  North  Caro- 
lina Railroad  Opmpany  at  the  time  the  lease 
was  made,  and  had  supreme  control  over 
erery  act  and  contract  of  the  company,  and 
0»  tease  could  not  have  been  made  without 
Its  express  consent  It  also  ref«Ted  to 
the  fact  that  the  lessor  company  had  cots- 
n  anted  In  the  lease  not  to  Interfere  hy  Its 
servants  or  agents  with  the  free  use  and 
conTenlent  operation  of  the  railroad,  and  for 
these  additional  reasons  It  could  not  be 
heard  to  question  the  Talidlly  of  the  lease 
or  to  molest  the  lessee  In  the  use  of  the 
road  or  In  changing  the  gauge.  These  consid- 
erations apply  with  equal  force  to  this  case, 
as  similar  provisions  to  those  mentioned  are 
to  be  found  in  the  charter  of  the  Atlantic 
dc  North  Carolina  Ballroad  Company  and  the 
lease  It  made  to  the  Howland  Improvement 
Company.  Indeed,  the  tib&rtet  of  the  At- 
lantic A  Nortb  Carolina  Railroad  Company 
seems  to  be  substantially  a  copy  of  the  char- 
ts of  the  North  Carolina  Railroad  Company, 
and  the  lease  made  by  it  to  the  Howland 
Imivovement  Company  Is,  In  all  particu- 
lars pertln«it  to  the  matters  presented  lA 
this  case,  snbstantlally  like  that  of  the  North 
Carolina  Railroad  Company  to  the  Rich- 
mond A  Danville  Railroad  Company.  It  Is 
utterly  Impossible  to  escape  the  conclnsion 
Hut  the  qnestion  of  nitra  vires,  now  raised 
In  behalf  of  tbe  plMntlffB,  has  been  decisively 
answered  l^"  this  conrt  against  their  present 
emtentlon  more  than  S4  years  ago.  In  the 
case  of  8tat«  Railroad,  T2  'S.  O.  684,  and 
aftarwards,  upon  reconsideration  of  the 
whole  matter  and  a  review  of  that  decision, 
tt  was  solemnly  adjudicated  by  the  court  In 
State  T.  Railroad,  78  N.  a  627,  21  Am.  Rep. 
473,  tliat  such  a  lease  purporting  to  have 
been  made  nnder  a  power  given  In  words 
Utoitlcal  with  those  used  in  the  chartw  of 
the  Atlantic  &  North  Carolina  Ballroad  Oom- 
pai^  was  not  only  authorised  by  those  words 
and  valid  In  that  reject  but  was  not  ultra 
t1i«s.  It  Is  therefore  oitlrely  too  late  nndw 
the  drcnmstances,  and  In  view  of  Uiese  prec- 
edoita,  for  the  plalntlffls  to  again  raise  the 
qnestion  as  to  the  tnie  meaning  of  the  words 
**to  fatm  out,"  or  to  question  the  validity  of 
the  lease  upon  the  ground  tiiat  It  Is  ultra 
vires.  We  will  not  attempt  to  discuss  the 
question  ourselves  as  If  It  were  res  nova, 
tia  it  Is  not,  and  every  condderatlon  of  pub- 
lic policy  and  good  faith  requires  that  we 
should  accept  the  interpretation  given  to 
those  words  hy  this  court,  and  also  its  deci- 
sion as  to  the  power  oX  the  railroad  com- 
pany to  make  the  lease,  m  a  finality,  and 
we  tiierefore  bold  that  the  lease  Is  not  ultra 
vires  because  It  has  been  so  decided,  and 
Is  not  open  for  readjudlcation. 

It  is  said,  though,  that  we  are  not  bound 
by  tAose  decisions.  Why  not?  The  doctrine 
of  stare  decisis,  commonly  called  Uie  "doc> 
txine  of  precedents,"  has  been  firmly  estab- 
lished In  the  law,  and  is  applicable  to  this 
case,  if  to  any.   It  means  that  we  fOiould 


adhere  to  decided  cases  and  settled  princi- 
ples, and  not  disturb  matters  which  have 
been  established  by  judicial  determination. 
The  precedent  thus  made  should  serve  as  a 
role  tot  future  guidance  In  deciding  anala- 
gouB  cases,  and  it  should  especially  be  con- 
trolling, as  we  will  hereafter  see,  if,  as  In 
this  case,  persons  In  their  business  relations 
and  In  making  their  contracts  have  acted  up- 
on the  faith  of  Its  cor^tness  and  In  reliance 
upon  Its  continuance  as  a  rule  of  law,  so 
that  rights  have  become  vested  which  will 
be  seriously  Impaired  If  the  rule  Qius  estab- 
lished Is  reversed.    This  Is  not  only  a  sen- 
sible, but  a  just,  principle,  and  a  contrary 
mle  would  manifestly  be  inequitable.  Let 
us  give  solemn  heed  to  the  Impressive  lang- 
uage of  Lord  Kenyon.  when  laying  an  in- 
junction upon  the  judges  to  abide  by  tormeae 
dedslons.  "I  cannot  legislate,"  said  he,  "but 
by  my  Industry  I  can  discover  what  my  pred- 
ecessors have  done,  and  I  will  tread  fn 
their  footsteps."    T^ese  words  which  fell 
from  the  lips  of  a  great  judge  cannot  be  too 
often  carefully  weighed  by  us,  when  situate 
as  we  now  are  and  as  he  was  at  the  time  be 
uttered  them.   A  law  writer  who  has  given 
special  study  to  the  question  says  that  simi- 
lar principles  govern  the  courts  In  aacer- 
talning  the  legislative  will,  and  construing 
statutes  and  fundamental  laws,  to  those 
which  control  their  action  In  announcing  ths 
doctrines  of  the  common  law.  as  applicable 
to  the  causes  which  come  before  tbem  for 
adjudication  (Wells  on  Res  Adjndlcata.  p. 
654.  i  604),  and  it  was  said,  too,  while  die* 
cussing  the  doctrine  of  stare  decisis.  Again, 
in  this  connection,  he  says :  "The  community 
to  be  affected  by  it  [a  former  decision]  have 
acted  upon  It  In  a  vast  number  of  judicial 
relations.    Bights  of  pn^ierty  which  have 
grown  up  under  It  have  chained  hands  and 
passed  through  numerous  ramifications,  un- 
til It  has  become  imperative  to  regard  It  as 
a  rule  of  property,  whl(A  no  power  can  dis- 
turb. What  our  presmt  opinion  may  b^  as  to 
the  merits  of  the  decision  In  that  case,  is 
now  of  no  consequence  whatever.    In  con- 
struing statutes  and  the  Constitution,  the 
rule  Is  slmost  universal  to  adhere  to  the 
doctrine  of  stare  decisis.   His  Is  an  ad- 
judicated question,  and  the  subject  of  tb 
correctness  Is  to  us  a  s^led  bo<^**    Id.  | 
60S.    The  same  author,  quoting  froan  Mr. 
Feame,  says :  "If  rules  and  maxims  of  law 
were  to  ebb  and  flow  with  the  tastes  of  the 
jniUce,  or  to  assume  tliat  shape  which  In  Ua 
fancy  best  beoHnes  the  times,  if  the  de- 
cisions of  one  case  were  not  to  be  ruled  by. 
or  dependent  at  all  upon,  the  former  de- 
terminations In  cases  of  a  like  natore,  I 
should  like  to  know  what  person  would 
venture  to  purchase  an  estate  without  first 
having  the  judgment  of  a  court  of  justice 
respecting  ttie  identical  title  which  be  means 
to  purchasfe"  Id.  |  508.  And,  we  add,  what 
persni  would  enter  into  a  ccmtract  based 
iqion  Ihe  meantag  of  a  stetote  once  c(»istnied» 
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wtthont  flnt  taking  a  freflfa  oplnloo  trom  the 
oonrt?  "Wbere  a  Jndldal  tnterpretatioii 
luu  once  beeo  pnt  npoo  a  clause,  atpressed 
In  a  TBgne  manner  tqr  tlw  LeglBlatnTe,  end 
dlfllcnlt  to  be  vaderstood,  that  oo^t  cf  It- 
■elf  be  a  aaJDcleBt  antbortty  fw  adopting  tbe 
aame  conatroctlon.  Bnller,  3.,  aald:  *We 
And  one  aolonn  determination  of  this  donbt- 
fnl.  ezpreflilon  In  the  statnte,  and.  as  tbat 
constmctlon  has  since  preraUed,  there  Is  no 
maon  why  we  ahonld  now  pat  anoUm  con- 
atmctlon  on  tbe  act  on  acconnt  of  any  suppos- 
ed dtiange  of  conrenlence.'  This  role  of  con- 
stmcUon  will  hold  good,  even  If  the  court 
be  of  i^lnlon  tbat  tbe  practical  constractton 
Is  erroneons;  so  that,  If  tbe  latter  be  res 
Integra,  the  court  would  adopt  a  different 
constmctlon.  Judicial  use  and  practice  will 
hare  weight,  and  where  continued  for  a  long 
time  will  be  sn stained,  thongb  carried  beyond 
the  fair  purport  of  the  statnte."  2  Lewis' 
Sutherland  on  Stat  Const  (2d  Ed.)  8  475. 
Lord  Calms  aald :  "I  thlnfc  that  with  r^rd 
to  statutes  It  Is  desirable  not  so  much  that 
the  principle  of  the  decision  should  be 
capable  at  all  times  of  justification,  as  that 
the  law  sbould  be  settled,  and  should,  when 
once  settled,  be  maintained  without  any  dan- 
ger of  vacillation  or  uncertainty."  Commls- 
alonera  v.  Harrison,  L.  R.  7  H.  U  9.  "Under 
the  application  of  the  doctrine  contained  in 
the  maxim,  'Stare  decisis  et  non  quleta 
morere,*  where  a  series  of  decisions,  or  even 
a  single  decision,  of  a  conrt  of  last  resort 
has  been  accepted  as  the  proper  Interpreta- 
tion of  the  law  and  has  been  acted  upon  and 
become  a  rule  of  property,  the  conrta  are 
slow  to  Intwfere  with  tbe  principle  an- 
nounced by  the  decision,  and  it  may  be  up- 
held even  though  tbey  would  decide  other- 
wise w»e  tbe  question  a  new  one."  26  A.  A 
EL  Bdc.  (2d  Ed.)  p.  161.  We  hare  repeated- 
ly said  that  the  weightiest  reasons  make  It 
tile  duty  of  tbe  court  to  adhere  to  Its  de- 
cisions. Welael  v.  Oobb,  122  N.  a  OT,  80  S. 
EL  812. 

But  there  la  anothw  well-gronnded  prin- 
ciple tiiat  enters  Into  this  case  and  ahonld 
have  a  place  In  this  discussion.  It  Is  clearly 
■tated  by  Lord  Mansfield:  "When  solemn 
determinations  acquiesced  under  ban  settled 
precise  cases  and  become  a  rale  of  pn^rty, 
they  ought,  for  the  sake  of  certainty,  to  be 
observed  as  tf  they  had  originally  formed  a 
part  of  tlie  tort  at  the  statate."  Wyndbam 
T.  Cbetwood,  1  Borrow,  4ia  We  adopted 
that  mle  In  Long  t.  Walker.  lOB  N.  a  100. 
10  8.  E.  8SS,  where  It  was  beld  that  a  former 
adjndicatlim  of  the  conrt  in  construing  a 
statute  or  tbe  organic  law  dionld  stand  when 
It  has  been  recognized  for  years,  and  In  such 
a  case  tbe  principle  settled  or  tbe  meaning 
^ven  to  ttM  statute  bectmies  a  rule  for 
guidance  In  making  contracts  and  also  a  rule 
of  ptopoty,  and  tbat  It  sbould  not  be  dis- 
turbed, eren  though  the  conclusion  reached 
may  not  be  satisfactory  to  tbe  conrt  at  the 


time  the  same  matter  Is  again  presented.  To 
the  same  effect  are  Orantham  v.  Kennedy, 
91  N.  a  161.  and  KIrby  t.  Boyette.  118  N.  a 
244,  24  a  O.  18,  In  which  case  the  court, 
applying  tlw  doctrine  of  stare  decisis  and  re- 
ferring to  a  principle  which  had  been  estab- 
lished 1^  a  dedslon  of  the  conrt  for  30  years, 
said:  "Can  this  court,  conslstentSy  with 
ite  ctmstltnUonal  obligation  to  adhere  to  de- 
dslons  which  may  hare  become  a  rule  of 
proper^,  alter  or  modify  the  principle  upon 
whIcSi  the  people  of  the  state  have  been  in- 
vited to  invest  their  money  for  so  long  a 
period?  The  proposition  upon  which  the  con- 
tention of  tlie  petition  to  rehear  Is  based  is 
unsound  in  law,  and  cannot  be  acted  apon 
without  grave  danger  to  the  rights  acquired 
under  a  well-founded  confidence  in  the  sta- 
bility of  judicial  decisions.  The  theory  is 
that  if  a  court  In  the  elucidation  of  the 
questions  Involved  In  any  given  controversy, 
finds  it  necessary  to  crystallize  the  law  up- 
on the  subject  Into  a  clean-cut  rule,  which 
will  prove  a  guide  to  the  profession,  such 
rule  may  be  abrogated  after  it  has  been  act- 
ed on  for  over  30  years,  because  the  case  In 
hand  might  have  been  decided  by -stating  the 
principle  gova-nlog  tbe  particular  case,  In- 
stead of  the  broader  one  founded  upon  the 
reason  of  the  thing,  but  decisive  also  of  other 
cases  as  well  as  that  at  bar.  To  lend  our 
sanction  to  such  a  view  of  the  law  would  be 
to  Imperil  tbe  security  of  many  principles 
upon  which  titles  have  been  acquired  under 
tbe  advice  of  the  most  competent  counsel 
A  due  regard  for  vested  rights  necessarily 
constrains  a  conrt  to  reject  such  a  theory  as 
little  short  of  revolutionary."  In  Young  v. 
Jackson,  02  N.  C.  at  page  148,  this  court 
said :  "Tbe  case  cited  was  decided  In  1875. 
It  has  been  treated  as  a  proper  construction 
of  the  statute  in  question,  and,  as  thus  con- 
strued, it  has  been  acted  upon,  no  doubt  in 
many  cases.  To  disturb  it  would  unsettle 
titles  and  give  rise  «to  much  confusion  and 
injustice.  We  cannot  think  of  doing  bo,* 
** After  the  meaning  of  a  statute,"  it  is  said 
in  a  work  of  high  antborlty.  "has  beoi  set* 
tied  by  judicial  construction,  the  construc- 
tion beoomei^  as  tar  aa  contract  righto  al^ 
quired  nnd«  it  are  concemefl.  as  much  » 
part  of  the  statute  as  the  text  itself,  and  a 
diange  of  decisitm  Is,  to  all  intenta  and  par- 
poses,  the  same  in  its  effect  on  contracto  a» 
an  amendment  of  the  law  by  means  ot 
l^slative  ouctment,  and  contract  obIig»> 
tions  entered  into  or  vested  righto  acqniredi 
while  tlie  former  decision  was  in  force  can- 
not be  impaired."  26  A.  ft  B.  Bnc  179.  See^ 
also,  Dongias  t.  Pike  County,  101  U.  S.  677, 
2S  L.  Ed.  968.  '*A  change  in  judicial  con- 
stmctlon in  respect  to  a  statate  should  be 
glvra  tbe  same  effect  In  Ito  operation  on  con- 
tracto and  existing  contract  rights,  that 
would  be  given  to  a  legislative  amendment; 
tbat  Is  to  say,  Ita  operation  must  be  pro- 
qractlTa,  not  retrospective."   Lewis  t.  Sym- 
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meB.  61  Ohio  St  471,  56  N.  BL  194,  76  Am.  St 
Rep.  428.  In  considering  the  effect  of  OTer- 
rnllng  a  decl8i<m  upon  grigtiny  contract!,  the 
court  in  Falconer  t.  Slnimmu,  51  W.  Va.  177, 
41  S.  E.  -ISS,  Bald:  "An  orermled  dedslon  la 
regarded  as  not  law,  aa  never  having  been 
law,  bnt  the  law  as  given  In  the  later  oaae  Is 
regarded  as  having  been  the  law,  even  at  the 
date  of  the  erroneous  decision.  To  this  rule 
there  Is  one  exception  that  where  there  Is  a 
statute,  and  a  decision  giving  it  a  certain  con- 
Btmctlon.  and  there  Is  a  contract  valid  mMlw 
Boch  construction,  the  latter  decision  does  not 
retroact  so  as  to  Invalidate  such  contract" 
This  court  in  State  Bell,  136  N.  O.  677, 
^  S.  B.  163,  gave  practical  ^ect  to  tiw  rule 
that  the  reversal  of  a  precedent  should  not 
be  allowed  to  work  an  injustice^  requir- 
ing that  the  case  then  under  consideration 
should  be  tried  aiuw»  not  according  to  the 
^Inciple  as  then  decided  to  be  the  correct 
one,  but  according  to  the  former  adjudica- 
tion, simply  because  the  party  Is  presumed  to 
have  acted  In  reliance  upim  it  Was  tiiat 
not  tile  fmly  fair  and  proper  course  to  pur- 
sue, and  would  any  other  have  commended  it- 
self to  our  sense  of  right?  Tbe  tntposlte  rul- 
ing would  have  met  with  strong  condemna- 
tion, as  being  contrary  to  tbe  plainest  prin- 
cfplea  of  jusUce.  Speaking  of  a  like  case. 
Lord  Kenyon  said:  **It  would  be  erm\  not 
only  to  the  defendant  but  also  to  fbon  In 
a  similar  sitoatlon  with  bim,  If  we  vrere  now 
to  punish  him  for  doing  that  which  this 
court  publicly  declared  so  many  years 
might  be  iooB  with  Inynmlly,  and  whlA  so 
many  persons  have  been  doing  weekly  for 
siuh  a  number  of  years.**  Bex  t.  Tounger, 
6  Dumf.  &  SL  (Term  Rep.),  at  page  40U. 
Of  tbe  same  puriwrt  as  the  cases  just  cited 
Is  Township  T.  State,  150  Ind.  168,  48  N.  E. 
061,  where  the  court  says :  **Oourts  will  not 
so  apply  a  diaiv*  made  In  the  construction 
of  the  law  as  It  was  held  to  be  In  the 
overruled  case  as  to  Invade  what  are  con- 
•  ridored  vested  rights,*  w,  to  other  words, 
while  as  a  general  rule  tbe  law  aa  eaq^onnded 
by  the  last  decision  operates  both  pro- 
qwcttvely  and  retrospectively,  still  courts 
are  required  to  and  do  confine  it  in  tts  opera- 
tion so  as  not  to  bnpair  vested  rights,  such  as 
property  rights  or  those  resting  on  contracts 
express  or  implied."  There  are  many  de- 
dslons  br  the  Supreme  Court  of  the  United 
States  to  tbe  same  ^tect  l!b»  doctrine  is 
clearly  stated  to  Louisiana  t.  Plllabnry,  105 
n.  S.  290,  26  Lb  Sd.  1000,  quoting  from 
Douglas  V.  Gounly  of  Pike^  supra,  as  follows : 
"Tbe  true  rule  Is  to  give  a  diange  of  Judicial 
construction  In  respect  to  a  statute  the  same 
effect  bi  Ito  (H>eratlon  on  cmtracto  and  ex- 
isting contract  rights  that  vponkL  be  given 
to  a  legislative  amendment;  that  is  to  say, 
make  it  prospective,  not  retroactive;  After 
a  statute  has  been  settled  by  Judicial  constmo- 
tlon,  the  construction  becomee,  so  far  as  con- 
tract rights  acquired  under  it  are  concerned, 
as  much  a  part  of  tbe  statute  as  the  tart  lt> 


Bdf.**  And,  again.  It  b  briefly  pot  thus: 
"A  dumge  of  declsKm  Is  to  all  Intemte  and 
purposes  tbe  same  in  effect  on  oontracto  as 
an  amendment  of  the  law  by  meana  oC  a 
leglalatiTe  enactment"  Anderson  t.  Santa 
Anna,  116  U.  S.  S06,  6  Sop;  Ot  418,  42  L. 
Dd.  116.  me  rule,  to  a  soniewliat  modi- 
fled  form.  Is  clearly  and  stnm^  stoted  to 
Oloott  T.  Supervisors,  16  Wall.  (U.  S.)  67& 
21  L.  Bd.  882,  thus:  nuis  ooort  has  always 
ruled  that  If  a  contract,  when  made,  was 
valid  un^  tbe  Gonstltafioii  and  lavra  of  a 
state  as  they  had  been  previously  expounded 
1^  Ito  Judicial  tribunals,  and  as  tbey  woe 
understood  at  the  time,  no  subseqnoit  action 
by  the  Legislature  or  Judiciary  will  be  re- 
garded by  this  court  as  establishing  tte  in- 
validity. Such  a  rule  Is  based  upon  tbe 
highest  principles  of  Justice^  Parties  have 
a  right  to  contract  and  they  do  contract.  In 
view  of  the  law  as  declared  to  ttem  wLen 
their  engagemente  are  formed.  Nothing  can 
Justify  us  In  holding  them  to  any  oth^  role." 
Cases  from  that  court  may  be  cited  almost 
without  number,  so  frequently  and  consist- 
ently has  the  rule  been  announced.  Oelpcke 
V.  City  of  Dubuque.  1  Wall.  (U.  S.)  175» 
17  It.  Bd.  620;  Township  of  Fine  Qron  t. 
Talcott,  18  WalL  (U.  S.)  68,  22  L.  Ed.  227; 
Ins.  Co.  v.  Debolt  16  How.  <U.  S.)  416,  14 
L.  Ed.  997;  Taylor  v.  TpsIIante,  105  U.  S. 
74,  26  L.  EkL  IOCS;  Boyd  v.  Alabama.  94 
n.  S.  6^,  24  L.  Ed.  302 ;  Chicago  v.  Sheldcm. 
0  WalL  (U.  S.)  50,  19  L.  Bd.  591 

An  excellrat  statement  of  the  doctrine  ot 
stare  decisis  will  be  found  In  Biat^'s  Interp. 
of  Laws,  BIS  et  seq.,  where  It  is  snbatan- 
tlally  said  that  an  authoritative  jndlcia]  «m- 
Btruction  put  vptm  a  statute  hss  the  force 
of  law  by  becoming,  as  it  vrere,  a  part  of  the 
stetute  itself.  Tbe  Importance  of  this  rule 
arises  out  of  the  fact  that  the  declared  mean- 
ing is  at  once  accepted  as  correct  by  those 
whose  righto  or  whose  business  conduct  may 
be  affected  by  It  and  many  transactions 
may  d^wnd  for  their  vall^ty  upon  tbe  pa> 
manence  of  the  Interpretation  thus  given  to 
tbe  words  In  question.  "The  court  almost 
always.  In  deciding  any  question,  creates  a 
moral  power  above  Itself;  and,  wbm  ita  de- 
cision construes  a  stotute,  It  Is  legally  bound, 
for  curtain  purposes,  to  follow  It  as  a  decree 
emanating  from  a  paramount  authority,  ac- 
cording to  ito  various  anilicallons  In  and 
out  of  the  Immediate  case."  Bates  r.  Belyea. 
28  Woid.  886.  "We  hold  the  doctrtoe  to  fie 
sound  and  flrmly  estobllshed  that  rights  to 
property  and  the  ben^ta  of  tovwtmeikts  ac- 
quired by  contract  to  reliance  upon  a  atatott 
as  construed  by  the  Supreme  Court  ot  tbe 
stote,  and  which  vrere  valid  ctmtraeta  nnder 
the  Btotnto  as  thus  totwpreted.  whan  the 
contracts  or  tovestmento  were  made,  cannot 
be  annulled  or  divested  by  subsequent  de- 
cisions of  tbe  same  court  overroling  tbe  for- 
mer dedslons:  that,  as  to  sndi  ecmtracts 
or  investmentSy  it  will  be  held  that  the  de- 
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ddoDS  whKh  wer«  hi  force  when  tbo  am- 
tracta  were  made  had  estabUstied  a  rale  <rf 
propert/,  upon  vhlch  tbe  partlea  had  a 
rlEbt  to  tel7»  and  tbat  aubBeqnent  declslona 
cannot  retroact  ao  aa  to  impair,  rights  acquir- 
ed In  food  faith  tnider  a  atatnte  as  conatroed 
by  tbe  tonnw  dedsioiis.^  Farrlor  t.  Mort- 
gase  Cow,  92  Ala.  176,  0  Booth.  632.  12  U  B. 
A.  850.  nils  mle  la  one  made  by  the  law  at 
tbe  call  of  justice,  and  In  obedience  to  the 
plain  dictate  of  common  sense,  to  protect 
a  contract  made  on  the  fnltb  of  an  estpoaltlon 
of  the  terma  of  a  statute  in  the  former  de- 
cision, and  which  should,  as  to  Uiat  conteacU 
at  least  remain  vnlmpalred,  ao  that  no  det- 
rimoit  will  come  to  partlea  who  have  tbua 
dealt  with  each  other  In  the  honest  belief 
tbat  tbe  same  constmctlon  will  be  placed 
upon  a  statute  under  wbldi  th^  have  con- 
tracted and  which  Is  eipressed  In  Identi- 
cally the  same  language.  It  Is  not  unreaaon- 
able  that  they  should  be  ao  Influenced  In 
their  condnct,  and  not  1^  the  t^^MsIte  belief 
that  the  court  of  last  resort  in  tbe  state  will 
BO  racillate  In  Its  decisions  as  to  give  two 
radically  dlftermt  constructions  to  tbe  same 
words.  A  court  would  atultlfy  Itself  if  It 
stwuld  hold  tbat  parties  might  hare  acted 
upon  any  such  belief.  The  people  are  sunpoaed 
to  baTC  confidence  In  their  highest  court,  at 
least  to  the  extent  of  ascribing  to  It  the  virtue 
of  consistency  and  a  desire  to  see  tbat  by  no 
lack  of  stability  In  Its  decisions  diall  any 
citlzoi  be  Jeopardized  or  prejudiced  in  his 
rights  because  he  has  simply  acted  upon  the 
Boppusitlon  that  what  the  court  has  so  sol- 
emnly determined  will  again  be  Ita  decision 
apon  the  same  state  of  facts,  or  that  at  least 
If  it  doea  change  Its  mind,  his  rights  and  In- 
terests win  be  Uwroi^hly  safeguarded.  If 
courts  proceeded  upon  any  dlfTwent  theory 
In  the  dedslon  ot  causes,  the  pei^le  would 
be  left  In  a  state  of  uncertainty  aa  to  what 
tbe  law  is,  and  could  not  adjust  tb^  busi- 
ness affairs  to  any  fixed  and  settled  prin- 
ciples, which  would,  of  course,  produce  most 
mischievous,  if  not  disastrous,  consequences. 
A  court,  therefore.  Is  not  always  at  liberty 
to  Ipqulre,  In  passing  upon  a  case  before  it, 
what  la  the  law,  for  InTeatlgatlon  should 
■ometimea  stop  when  It  bu  been  ascertained 
what  baa  already  been  dedlded  on  the  subject 
Wells  Be&  Adj.  I  098.  In  Los  Angeles  T. 
Water  Oo.  177  U.  &  B7S,  20  Sup.  Ct  786, 
44  L.  8d.  888,  the  court  sums  up  tbe  clear 
result  of.  all  the  autborlties,  ^ting  many  ca»> 
es,  aa  fc^wa:  "At  tbe  time  of  tbe  contract 
of  1868  and  of  tbe  paasage  of  the  ratifying 
act  of  1870  It  was  established  by  the  ded- 
fllon  ct  the  hlgbeat  court  of  the  state  that  the 
Constitution  of  the  state  permitted  a  grant  of 
special  franchises  to  persotis  and  oorpora- 
tliBU,  and  permitted  tbe  latter  to  receive 
aaMgnmenta  of  them  from  such  persons  or 
srants  of  them  direcUy  from  the  Legislature. 
This  law  was  part  of  the  contract  oi  1868, 
aa  ocmflrmed  by  the  act  ttf  1870,  and  could  not 
be  affected  by  subsequent  decisions.** 
There  la  sttU  another  prhtclpl^  In  Sfune 


lespects  like  the  one  Jnst  discussed,  thst 
we  should  consider  in  this  connection.  It 
Is  thus  stated  in  Bradley  v.  Ballard,  65  IlL 
410,  8  Am.  Rep.  6S0 :  "While  courts  are  In- 
clined to  maintain  with  vigor  the  limitations 
of  corporate  action,  whenever  It  Is  a  question 
of  restraining  the  corporations  In  advance 
from  paasing  Iwyond  the  boundaries  of  their 
charters,  they  are  equally  Inclined,  on  the 
other  hand,  to  enforce  against  theip  contracts, 
though  ultra  vires,  of  which  they  have  re- 
ceived tbe  bttieflt  This  Is  demanded  by  tbe 
plainest  principles  of  Justice."  A  full  dis- 
cussion of  the  doctrine  will  there  be  found 
with  the  citation  of  many  cases  to  sustain  it 
Thompson  v.  Lambert,  44  Iowa,  230 ;  Sheldon 
V.  Elckemeyer,  90  N.  T.  607 ;  Stokes  v.  Det- 
rick,  76  Md.  256,  23  Atl.  846;  Thompson  on 
Corporations,  |  4634 ;  Noyes  Inta-corp.  Bel. 
I  106.  And  the  doctrine  of  laches  also  ai^ 
piles  to  acts  alleged  to  be  ultra  vires.  The 
illegality  of  corporate  acts  must  be  promptly 
exposed,  and  relief  will  be  denied  the  cor- 
porators who  wait  until  the  evil  has  been 
done  and  the  Interest  of  Innocent  third  par- 
ties has  become  Involved.  Zabrlskle  v.  Rail- 
road, 28  How.  (64  U.  S.)  881,  16  L.  Ed.  48& 
The  objection  ot  a  stodcholder  to  the  lease 
of  a  railway  company  allied  to  be  Invalid 
comes  with  bad  grace  after  he  has  received 
tbe  proflte  of  the  completed  transaction.  Ha 
will  not  be  permitted  In  this  way  both  to  ap- 
prove and  disapprove  the  act  of  tbe  corpora- 
tion. Dlmpfel  V.  Railway  Co..  110  U.  B. 
210,  8  dup.  Ct  678,  28  L.  Ed.  121.  The  gen- 
enl  principle  dednclble  from  the  authorities 
la  tbat  if  tbe  alleged  Illegal  transaction  has 
been  fully  otmsummated  and  large  expendi- 
tures of  money  have  been  made,  the  boieftt 
of  which  has  been  rectived  by  the  corporation 
and  tbe  objecting  stockholder,  and  tbe  rights 
<tf  third  piurtlee  have  Intervened,  so  that  the 
status  quo  cannot  be  restored,  and  the  can- 
cellation of  ttie  contract  upon  the  ground  of 
its  being  ultra  vlrea  would  defeat  Justice  or 
work  a  legal  wrong,  a  court  of  equity  wOl 
tntorfere,  If  at  all,  only  at  the  Instance  of  the 
state.  Thompson  on  Corp.  H  8488,  8818-8828. 
Tbe  case  of  Railroad  Co.  v.  Railroad  Oo., 
146  n.  S.  898,  12  Bw-  Ct  0S8.  86  L.  Bd.  74^ 
Is  dbrectly  In  point  and  "on  all  foura"  with 
Ibis  case.  If  anytliing,  tbe  plaintiffs  in  this 
case  can  have  less  ground  on  which  to  stand 
and  donand  relief  than  did  the  plalutlff  tai 
that  caaa  Tbe  difference.  If  any,  between 
the  two  cases  Is  In  favor  of  the  present  de- 
ffflidants.  There  the  plaintiff  ctnnpany  leased 
Its  road  to  tbe  defendant  in  perpetuity,  which 
leasii^  the  court  held  to  be  invalid.  The 
lessor  brought  the  suit  to  cancel  tbe  lease  aa 
being  ultra  vires,  but  the  court  refused  to 
entertain  tte  bill  upon  tbe  ground  tbat  the 
contract  had  been  fully  executed,  and  further 
held  that  both  tbe  corporation  and  Ita  stodc- 
boMnrs  were  barred  by  laches;  and  in  this 
ccmnectlon  It  saya:  *Mff1iea  the  partlea  are 
In  pari  delicto,  and  the  contract  has  been 
ful^  aecuted  on  the  part  of  the  plaintiff 
by  the  conveyance  of  property^  <K,tV  tbe  pay^ 
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meat  of  money,  and  hai  not  been  repudiated 
tbB  defoidant,  It  Is  now  equally  wtiU  set- 
tled that  neither  a  court  of  law  nor  a  court 
of  e«nll7  will  assist  the  plaintiff  to  recoTer 
back  the  property  conveyed  or  mon^  paid  un- 
der the  contract  Upon  this  state  of  Cacts,  for 
the  reasons  above  stated,  the  plaintiff  consld- 
ued  as  a  party  to  the  unlawfol  contract,  baa 
no  right  to  Invoke  the  assistance  of  a  conrt  of 
equity  to  set  It  aside.  And  so  far  as  the 
plalntifl  corporation  can  be  considered  as  rep- 
resenting the  8to<^boIdera,  and  seeing  to 
protect  their  Interests,  it  and  they  are  bar- 
red by  laches."  It  would  seem  Impossible 
to  distinguish  the  two  cases  In  this  respect 
$ee,  also,  Harwood  t.  Railroad,  17  Wall. 
(U.  S.)  78,  21  L.  Ed.  668;  Babe  t.  Dunlap, 
61  N.  J.  Eq.  40,  25  Atl.  959.  This  court  has 
recently  glrai  Its  assent  to  the  same  prin- 
ciple^ as  one  not  only  jnst  In  Itself,  but  as 
peculiarly  lit  to  be  applied  to  such  cases, 
when  parties  have  waited,  especially  when 
they  bad  fall  knowledge  of  tbe  facta,  and, 
as  the  Tery  nature  of  the  transaction  shows, 
when  new  rights  and  Interests  necessarily 
have  arisen,  before  they  Invoked  the  aid  of 
the  court  It  was  th^re  hdd  that  when  a 
stockholder  falls  for  two  years  to  bring  an 
action  to  annul  a  consolidation  of  two  cor- 
porations all^Eed  to  be  ultra  vlree,  and  In  the 
mean  time  the  agreement  has  been  fully  ex- 
ecuted and  third  parties  have  acquired  In- 
terests In  the  consolidated  company,  a  conrt 
of  equity  will  not  grant  tbe  relief  demanded, 
namely,  that  the  transaction  be  set  aside. 
Spencer  v.  Railroad,  187  N.  a  107,  49  S.  E. 
96.  1  L  R.  A.  (N.  &)  604.  These  principles 
dearly  apply  to  this  case,  for  tbe  conrt  haa 
foond  aa  fact^  that  the  lease  was  made  and 
all  the  dealings  between  the  parties  were  con- 
ducted In  good  faith  and  with  an  hcmeat  pur- 
pose^ and  that  there  has  been  a  transfer  of  a 
large  number  of  the  lessor's  shares  of  stock 
and  other  transactions  which  Involve  the  Inter- 
ests of  third  parties ;  that  the  plaintiffs  Foy 
and  tbe  board  of  commissioners  have  accepted 
and  appropriated  to  their  own  use  the  divl- 
dends  paid  to  them,  and  which  were  so  paid 
from  money  received  from  the  lessee,  under 
the  terms  of  the  lease ;  and  that  large  expendi- 
tnrea  have  been  made  by  the  latter,  and  that 
the  plaintiff  HUl  kept  his  dividend  check  for 
six  weeks  without  objection.  These  and 
many  other  facts  found  by  the  court  and 
already  stated  show  how  grossly  Inequitable 
It  would  be  to  listra  with  favor  to  the  plain- 
tiffs' appeal  for  relief. 

While  we  have  discussed  the  case  in  some 
of  Its  aspects  upon  tbe  plaintiff's  assumption 
that  the  lease  Is  void,  It  must  not  by  any 
means  be  inferred  that  we  assent  to  tliat  prop- 
osition, because  we  do  not  think  they  can  at 
this  late  day  be  heard  to  say  that  It  Is  ultra 
vires;  this  court  having  said  most  positively 
and  nnequlrocally  that  It  la  not  We  must 
accept  that  decision  as  a  final  and  conclusive 
exi>o8Etion  of  the  words  of  tbe  charter  under 
whIcA  the  lessor  claimed  the  right  to  lease 
Its  franchise  and  property.  It  Is  not  there- 


fore, ultra  vires,  because  this  court  baa  said 
that  tt  Is  not,  flud  that  is  quite  suffldeot  for 
our  guidance,  and  aa  irrevocably  fixes  the 
meaning  of  Uie  words  of  the  diartw  as  liF  they 
bad  beoi  so  muulstakably  Interpreted  by  tbe 
Legislature,  and  that  very  meaning  bad  been 
wrlttm  bito  tbe  charter  1^  It  and  the  power 
to  lease  had  thereby  been  expressly  given 
without  leaving  any  room  for  construct  loo. 
The  autborltles  applicable  to  this  view  of  the 
case  have  bem  eoplonsly  dted. 

Before  dosing  this  opinion  we  must  direct 
attentlOD  to  tbe  exact  analogy,  nay  tbe  pre- 
dse  sameness,  word  for  word,  between  the 
charter  of  ttie  lessor  In  tbls  case  and  that  of 
the  N<ntb  Carolina  Railroad  Oon^ny,  which 
was  onutrued  in  State  v.  Railroad,  72  N.  C. 
634,  and  State  v.  Railroad,  78  N.  a  B2T,  21 
Am.  Rep.  478.  Tbe  ooe  Is  manUMtly  a  liters 
al  copy  of  tbe  otba.  Upon  what  role  of  con- 
struction can  It  be  argued  that  vrtkoi  Idmtical 
language  Is  used.  In  attonptlng  to  express 
tbe  same  idea  and  evld^tly  to  confer  tbe 
same  power,  we  should  give  to  the  words 
empk^red  by  the  Legislature  two  different 
and  opposite  iutapretetiona,  and  ttnis  de- 
feat that  purpose.  Identity  of  language 
necessarily  Implies  identity  of  meaning, 
and  every  prindple  of  It^c  and  fair  oon- 
Btructifm  requires  us  so  to  decide.  The  two 
clauses  were  inserted  in  the  charters  of  tbe 
respectlTe  companies,  whose  railways  consti- 
tute, with  tbe  Western  North  Carolina  Ital^ 
road,  one  continuous  state  line  from  tbe 
mountains  to  the  seashore,  now  under  tbe 
control  of  the  Corporation  Commission,  which 
body  can  compel  proper  connections  and  traf- 
fic arrangemente  for  tbe  convoilence  of  the 
public.  Two  of  these  charters  wore  granted 
at  the  same  session  of  tbe  General  Assembly 
(1854-65),  and  the  other  a  few  years  prior 
thereto  0849),  and  they  were  framed  necee* 
aaiUy  with  a  common  intent  and  therefore 
expressed  In  Identical  words.  We  have  not 
been  endowed  with  faculUes  so  subtle  and 
so  acute  as  to  be  able  to  distinguish  between 
tilings  not  menij  similar,  but  exactly  the 
same.  In  liOgan  t.  N.  O.  Railroad  Co.,  116 
N.  a  21  8.  B.  961,  Mr.  Justice  Avery, 
■peaking  for  tiie  court  says:  "Tbe  qoestlon 
of  tbe  anibotity  of  Ae  lessor  company  ^ 
farm  out^  Ito  franchise  and  property  to  the 
lessee  Is  no  longer  an  open  one.  State  v. 
Rallnmd,  72  N.  C.  6S4."  This  was  said  in 
1805,  luBt  28  years  after  the  dedslon  In  the 
prhidpal  case.  In  Harden  v.  Railroad,  120 
N.  a  866,  40  8.  B.  184,  65  L.  R.  A.  784.  85 
Am.  St  R^.  747,  decided  in  1901.  Mr.  Jus- 
tice Clark,  irtille  expressing  a  possible  doubt 
as  to  tbe  correctness  of  the  wigtnal  con- 
struction of  tbe  charter  of  the  North  Caro- 
lina Raltanad  Company,  yet  said,  for  tbe 
court  that  it  was  not  "a  new  question**  (res 
Integra,  and  therefore  not  open  tor  recon- 
dderatlon.  Numerous  other  cases  decided 
both  before  and  after  that  time  have  In  the 
game  way  recognized  the  constroctitHk  of 
the  words  of  the  charter,  to  which  we  taaTe 
io  often  referred,  as  a  settled  one.  There 
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are  findings  of  fact  In  tbls  case  to  effect 
tiiat  the  executive  department  of  the  govern- 
ment  has  accepted  this  court's  former  con* 
stmctlon  of  the  words  **to  farm  ont"  as  tbe 
correct  one  and  acted  upon  It  bj  taking  part 
in  making  a  lease  of  ttw  NorUi  Carolina  Ball- 
Toad  Company  to  the  Bldtmond  A  Danville 
Railroad  Gmnpanr,  first  In  1872  and  again 
In  1896,  and  also  In  leasing  the  franchise  and 
property  of  Hm  Atlantic  &  North  Carolina 
Railroad  Company  to  one  Best  In  1881;  two 
QovwnorB  of  the  state  having  actually  par- 
ticipated In  making  the  leases  <XZ  the  Attontie 
A  North  Carolina  Railroad  Company,  and 
the  atate  holding  the  majorl^  of  the  stock 
In  ea^  of  the  lessor  companlea,  and  having, 
therefore,  the  power  to  control  thdr  action 
tbrongfa  Its  proxy  and  the  directors  appoint- 
ed tai  lis  behalf. 

The  fact  fliat  the  Intention  to  make  a  lease 
must  have  been  known  to  the  public  for  some 
time  prior  to  its  final  execution,  as  the  notice 
of  the  meeting  while  not  conforming  strictly 
to  the  requirement  of  the  by-laws  mnst  have 
been  seen  and  read  by  many,  and  was  actual- 
ly known  to  two  of  the  plalntlfli,  and  the 
additional  facts  tlut  no  other  stockholder 
reported  to  any  legal  measures  to  prevent 
Its  execution,  and  that  the  state,  holding  a 
majority  of  the  shares  ct  stock  and  a  con- 
trolling interest  in  the  corporation,  approved 
and  voted  for  the  lease,  through  Its  prtoy  or 
other  representative,  and  Its  directors  after^ 
wards  ratified  it,  and  that  through  its  Gov- 
ernor, It  helped  to  carry  out  one.  at  least,  of 
Its  important  provisions — fnmlBhes  plenary 
proof  that  the  public  generally  acquiesced  In 
the  construction  which  this  court  had  placed 
upon  the  words  used  in  the  charter,  as  the 
state  In  Its  corporate  and  sovereign  capacl^, 
in  attending  meetings  by  proxy  and  re- 
ceiving dividends  from  the  North  Caro- 
lina Railroad  Company  and  in  other  ways, 
bad  done  for  many  years.  Under  such 
accumulated  circumstances  showing  an  ac- 
ceptance of  this  court's  Interpretation  of 
those  words,  should  It  now  be  open  to 
challenge  by  the  plaintiffs?  We  clearly 
think  not  It  also  appears  that  In  1897  a 
bill  was  introduced  In  the  House  of  Represen- 
tatives for  the  purpose  of  annulling  the  lease 
of  the  North  Carolina  Railroad  Company  to 
the  Southern  Railway  Company  the  suc- 
cessor of  the  Richmond  8e  Danville  Railroad 
Company,  and  that  during  the  debate  upon 
that  bill  several  members  assailed  the  lease 
of  1895  upon  the  ground  that  it  was  ultra 
Tires,  and  that  aboat  the  same  time  the  then 
Oovemor  of  the  state  tbreatoied  to  attack 
the  lease,  and  that  In  1807  a  suit  was  brought 
in  the  snporior  court  of  Craven  county  to  en- 
j(rin  the  leasing  of  the  franchise  and  proih 
erty  irf  tfie  Atlantic  ft  North  Carolbia  Rail- 
road to  another  company,  and  that  a  re- 
atralninff  order  was  continued  to  the  hearing 
by  tba  Judge  ot  that  eonrt  i^ini  the  ground 
that  such  a  leasing  would  be  ultra  vires,  not- 
withstanding the  dedslona  <a  thla  court  In 
State  T.  Railroad,  72  N.  C.  634.  and  Id.,  73 


N.  C.  527,  21  Am.  Rep.  473.  It  Is  stated  that 
the  bill  tailed  to  pass  In  the  House,  and  as 
the  Legislature  took  no  action  to  prevent 
the  making  of  the  lease  of  the  North  Carolina 
Railroad  to  the  Richmond  ft  Danville  Railroad 
Company  or  the  Southern  Railway  Company, 
and  has  never  attempted  to  have  the  same  an- 
nulled. It  would  seem  that  the  legislative  de- 
partment is  committed  to  the  validity  of 
the  lease.  The  Governor's  threat  made  in 
1887  should  have  no  Influence  In  this  cast  In 
any  view;  but  It  may.  also,  be  said  of  it 
that  it  was  contrary  to  the  well-defined  policy 
of  the  executive  department,  both  before  and 
after  bis  incumbency.  As  to  the  ruling  of 
the  judge  of  the  superior  court,  it  can  add 
nothing  to  the  case  in  favor  of  the  plaintiffs, 
he  not  having  appellate  Jurisdiction,  and,  be- 
sides, his  ruling  was  seemln^y  erroneous 
upon  a  well-settled  principle  which  requires 
the  lower  courts  to  respect  and  observe  the 
decisions  of  this  court  until  they  are  over- 
ruled m  reversed.  We  have  discussed  these 
matters  because  the  facto  are  in  Ibe  case  and 
to  CTclude  the  Infwence  that  we  had  over- 
looked th«n,  bat  we  conaider  them  as  mani- 
festly Irrdevant  and  as  being  entltied  to  no 
weight  In  forming  our  conclusion,  except  the 
facto  found  by  the  Judge  which  tend  to  show 
that  executlTe  and  leglslattve  aanctlon  was 
given  to  the  construction  of  the  charters 
which  this  court  adopted  years  ago. 

As,  by  vlrtoe  of  the  authority  voBted  by  the 
law  In  us,  we  require  respect  tor  and  subnria* 
slon  to  our  dedslmu,  we  should  not  do  leas 
than  render  ttie  same  degree  of  respect  to  them 
ourselves,  and  not  overrule  them,  even  If  we 
should  differ  from  our  predecessors,  who 
were  as  able  as  we  to  decide  wisely,  Im- 
partially, and  correctly,  nnless  flie  injury  Is 
so  great  aa  to  Imperatively  demand  snch 
action,  and  prortded  tha^  In  doing  so,  we 
do  not  commit  a  greater  wrong  and  Inflict 
greater  injury  than  we  would  by  ad<vtlng 
the  opposite  course.  If  we  have  overruled 
cases  In  the  past,  It  was  beeanse  we  found 
that  no  appreciable  harm  would  be  done  In 
those  particular  Inatancea  We  have  unan- 
imously overruled  a  case  at  this  term,  and 
reinstated  a  former  precedoit  precisely  for 
the  reason  that  no  righto  had  accrued  under 
tbe  overruled  case  and  no  Injury  would, 
therefore  reauU;  but,  on  the  contrary,  to 
let  it  stand  and  thereby  set  aside  the  former 
precedent,  which  It  had  itself  evermled, 
would  have  greatly  Impaired,  if  not  utterly 
destroyed,  righto  "vrtiich  had  been  acquired 
iqwn  the  faith  <>f  the  cwrectness  and  atabU- 
1^  of  the  flrst  dedakm.  Ho  principle  of  the 
law  has  been  more  carefully  preserved  and 
cherished  than  the  one  embodied  In  the  an- 
cient maxim  of  stare  decisis,  whidihaa  bea 
tound  to  be  essential,  under  an  enlightened 
public  policy,  to  Invent  wrong  and  to  ffiC- 
ecuto  simple  JiiBtlc&  The  peiq>le  yield  sob* 
mission  to  the  law,  as  eqraunded  by  the 
courts,  beeanse  they  have  respect  for  their 
Judgmento  and  omfldence  In  their  integrity 
of  purpoas^  but  if,  by  a  shifting  and  vacillat- 
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lug  coane  of  decision,  the  law  becomei  un- 
settled and  Inevitable  disaster  and  oppres- 
sion follow  tbe  nncertalnty  ttns  created,  tbey 
will  forfeit  that  respect  and  confidence  which 
Jndgra  should  so  much  desire,  and  which  Is 
•0  important  to  tbe  proper  administration  of 
the  law  and  to  the  welfare  of  tbe  state.  Tbe 
people  may  then  well  say  to  as,  "Ke^  [not] 
tbe  word  of  promise  to  our  ear  and  break  it 
to  our  hope."  Better  It  will  be  to  be  gnlded 
by  that  salutary  and  conserratlTe  maxim  of 
the  common  law  which  our  predecessors  so 
much  revered  and  have  admonished  as  to 
follow,  and  which  an  eminent  anthor  has 
said  "famishes  Indubitable  evidence  of  the 
law-abldlngnesB  of  the  Bngllsh-speaklng  peo- 
ple^ a  feature  which  Is  Indelibly  stamped  upon 
every  aspect  of  their  dvll  and  political  life." 

The  def^idant's  coonsel  contended  that  a 
plaintltr  must  have  a  case  ist  substantial 
m«lt  when  be  applies  to  a  court  of  equity 
for  relief,  and  that  no  sncb  case  Is  present- 
ed In  this  record.  We  have  refrained  from 
discussing  that  phase  of  the  case  at  length, 
though  there  Is  much  to  be  said  in  regard 
to  It  How  the  plaintiffs  hare  been  preju- 
diced, In  any  way  as  stockholders  we  have 
bem  unable  to  see,  as  tbe  market  price 
of  the  stock  has  advanced  from  $30  to  $70 
per  Bbare  since  the  lease  was  made,  their 
pn^perty  has  been  enhanced  in  value  by  im- 
provemoits  and.  Itetterments,  and  the  lessor 
company  bas  apparently  a  brighter  pros- 
pect tbxa  It  ever  had  before,  as  under  the 
former  managonent  It  was  In  a  languish- 
ing condition.  But,  notwithstanding  the 
plalntltts  have  not  as  yet  been  substantially 
damaged  In  the  leaat,  we  have  considered 
Uidr  cftM  upon  Iti  legal  merits,  and  as  if 
they  had  beeo,  or  upon  tbe  assumption  that, 
whether  sabstantially  damaged  w  not,  they 
may  u  stockholders  attack  tbB  validity  of 
the  lease,  and,  further,  as  if  th^  bad  really 
brought  tblB  suit  In  good  faltb  to  right  what 
tbey  cwioelve  to  be  a  wKMig.  His  bcmor. 
Judge  Long,  tbongta  himself  expressing  a 
doubt  H  to  the  correctness  ot  the  former 
rulings  of  this  court,  deemed  it  bis  duty,  as 
he  dedared,  to  follow  the  settled  rule  of 
tbe  law.  and  not  to  disturb  the  cwHrtroctlon 
4tf  words  more  than  once  solemnly  adjudi- 
cated. After  a  most  careful  and  mtelllgent 
statement  of  the  facts,  and  an  able  and 
forceful  presentation  of  tbe  law  of  the  case. 
Us  bonw  tadd  that  tbe  lease  Is  valid,  and 
that  tlw  plaintiffs  are  not  ootltled  to  tbe  re- 
lief they  demand,  and.  having  lo  found,  be 
adjudged  that  the  action  be  dismissed  at 
the  cost  of  tbe  plaintiff.  In  the  findings  of 
fast.  In  tbe  i^lnlon  of  Ibe  court  as  to  tbe 
law  and  as  to  Its  duty  in  Hw  premises,  and 
In  tbe  Judgment  rendered  we  fully  concur. 

Before  concluding  we  must  advert  to  an- 
other matter  which  It  seems  to  ns  affects 
tbe  Integrity  and  autborlty  of  tbls  court. 
It  Is  always  a  matter  for  regret  irtien  any 
questlraiB  are  brou^t  Into  discussion  wbidi 
hare  no  proper  place  in  a  jodiclal  opinion 
ot  any  kind,  and  eq>eclaliy  where  those 


questiMis  not  only  do  not  relate  to  tbe  Isv 
of  tbe  case,  but  are  entirely  foreign  tbento^ 
and,  while  of  public  Importance,  are  oalj 
political  In  thdr  nature  and  fit  subjects  for 
debate  on  the  hustings  or  in  the  ieglslstln 
ball  and  not  iu  this  forum.  We  must  decline 
to  oiter  upon  the  consideration  itt  any  such 
matttts,  but  cooflne  ourselves  to  the  facts 
stated  in  the  record  and  the  law  arlsli^ 
thoreoD,  as  we  are  ^joined  to  do  and  as  tlie 
great  example  of  our  predecessors.  If  noth- 
ing else,  should  lead  ns  to  do.  If  we  un- 
settle the  foundations  of  the  law  by  sub- 
stituting our  own  Indlvidaal  opinion  of  wtiat 
Is  right,  often  blssed  and  prejudiced,  for  the 
saftf,  wiser,  and  more  temperate  rule  of  tbe 
law,  we  will  surely  bring  discredit  upon  our 
declsli^  and  Justly  merit,  as  we  will  certain- 
ly receive,  the  condemnathm  of  the  people. 

We  find  no  emr  in  the  rulings  of  the 
court  Affirmed. 

BROWN,  J.  (concurring.  I  concnr  fally 
In  the  able  and  exhaustive  opinion  of  Mr. 
Justice  WALKER,  who  speaks  for  the  court 
In  this  case.  As  to  whether  the  lease  of  tbe 
Atlantic  &  North  Carolina  Railroad  was 
wise  or  not  Is  not  for  this  court  to  say.  Suf- 
fice it  that  It  was  mode  by  the  adminis- 
tration of  Governor  Aycock,  an  able  and 
patriotic  scm  of  our  state,  after  long  and 
patient  consideration  and  supported  l>7  i 
well-defined  and  pronounced  public  sentl- 
ment,  eo  much  so  that  the  succeeding;  Gen- 
eral Assembly  refused  to  take  any  steps 
to  disturb  it  The  state  and  other  stock- 
holders are  now  In  receipt  of  a  large  rev- 
enue from  It,  something  they  nev^  received 
before.  I  shall  not  discuss  the  wisdom  or 
folly  of  goTcrnment  ownership  of  railroads, 
state  or  national.  Those  who  wish  to  t>e  In- 
formed as  to  the  wretched  failure  of  this 
state  in  managing  aud  owning  railroad  prop- 
erty will  do  well  to  read  the  able  article 
of  Hon.  Thomas  B.  Woma<l  on  the  subject 
in  tbe  December  number,  1906.  of  World's 
Work.  The  reader  will  also  be  enlighten- 
ed as.  to  the  enormous  losses  of  the  states 
of  Missouri  and  Pennsylvania  when  enga- 
ged In  similar  bustoess  by  reeding  the  In- 
structive article  of  Mr.  G.  M.  Keys  In  the 
same  number  of  that  magazine. 

OLABK,  a  J.  (dlsaenttais).  Passtog  by 
tbe  patnt  objecdooa  (1)  that  the  so^isUed 
lease  was  made  at  a  meeting  Irregularly 
called,  due  notice  thoeoC  not  having  been 
given  as  reonlred  by  tbe  cbarter,  and  beld 
at  a  place  not  designated  tn  tbe  call;  (S^ 
that  the  deposit  ot  bonds  required  by  tbe 
lease  to  be  made  before  the  lease  should 
become  effective  has  not  be«i  made  as  stip- 
ulated; and  (S>  that  fMifrt  tatea  have 
already  been  increased  in  violation  of  tiie 
express  pTDTlBlw  that  this  dioald  not  be 
done,  which  was  an  iudlspenssble  agreement 
wltiiout  which  tiie  lease  would  not  bave  been 
made,  we  will  come  at  onoe  to  tbe  fatal 
defect  that  the  company  was  without  any 
power  whatever  in  Its  ch^jrter  to  lease  oat 
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Its  pn^rty  and  franchises,  and  tbw  whol- 
Ij  abdicate  the  dlKbarge  of  tbove  dntlea  In 
eonsideratkHi  of  the  ondertafclnf  to  iwder 
which  Its  diarter  ftnd  franchises  were  grant- 
ed. AU  avtboritles  eoncnr,  and  emi  the 
defendant  admits  that  the  lease  oonld  not 
be  legally  made  nnless  In  the  clutter,  or 
by  qwdal  act  of  the  Legislatiire,  the  jfowa 
to  lease  was  ejqtressly  conferred.  "The 
lease  by  n  railroad  company  of  all  Its  road, 
rolling  stock  and  franehfBeB,  for  which  no 
anthulty  Is  given  In  Its  charter,  is  nltra 
vires  and  void,"  says  the  highest  court  of 
the  Union.  Thomas  v.  Railroad,  101  U.  8. 
71.  2S  L.  Bd.  9S0;  Railroad  v.  Railroad.  118 
IT.  8.  290.  6  Snp.  Ot  lOM,  80  L.  Bd.  8S; 
TrnnspcHTtatlon  Go.  Fnllman,  188  U.  8. 
40.  11  Snp.  Gt  4'i8,  85  L.  Bd.  9S.  The  at- 
tempted lease  Is  all  the  man  qoestlcmable 
in  this  case,  beeanse  not  only  Is  there  no 
such  power  In  ttie  charter  w  In  any  stat 
ute,  bnt  the  state  being  the  owner  of  a 
great  majority  of  the  stock,  the  control  ot 
this  great  work,  held  In  trust  for  all  .the 
people  and  for  fntnre  generations,  abonld 
not  pass  to  ttie  bands  of  a  nonresident  syn- 
dicate to  be  operated  tot  their  profit  and 
emolument  and  In  fartherance  of  their  own 
policlee,  and  to  ttie  deatmctlon  of  the  last 
hope  of  the  accomplishment  of  the  great  pub- 
lic policy  of  a  system  of  state  intenul 
Improvements  so  wisely  laid  out  and  plan- 
ned  by  our  fathers,  and  paid  for  out  of  a 
constricted  public  treasury  without  coutralt- 
Itie  the  people  of  the  state  represented  In 
tbelr  Leglslntnre.  when  the  General  Assem- 
bly wns  to  nsscmble  within  less  than  four 
monthR.  Tliere  shontd  have  been  a  halt 
mnde  before  the  control  of  a  great  piece  of 
public  property,  built  out  of  the  taxes  of 
the  people,  was  handed  over  to  strangers, 
and  put  beyond  further  operation  in  the  pub- 
lic Interest,  until  at  least  the  people  wbose 
property  It  was  could  have  been  consulted. 
The  haste  of  the  lessee  to  accomplish  this 
transfer  without  consulting  the  real  owners 
of  the  property  and  tbelr  Iiegislature,  the 
only  body  which  had  power  to  confer  a 
right  to  lease  it.  must  be  noted.  Why  was 
not  the  opportunity  given  the  General  As- 
sembly to  express  the  public  wish  as  to 
this  disposition  of  so  large  a  part  of  the 
state's  property?  Why  was  not  time  al- 
lowed at  least  to  give  due  notice  of  the 
meeting  as  required  by  the  charter,  and 
why  was  not  the  meeting  held  at  the  place 
named  In  the  caII7  Why  were  not  the  bonds 
stipulated  to  be  deposited  so  deposited  be- 
fore the  lessee  took  possession  of  the  state's 
property,  and  why  has  the  stipulation  against 
an  increase  of  rates,  without  which  the  con- 
tract would  not  have  been  made,  been  so 
soon  ignored  and  disregarded?  All  these 
indicia  of  haste  would  b«  potent  in  con- 
sidering the  validity  of  a  transaction  in 
which  private  parties  engaged.  Why  should 
tbey  not  be  considered  and  weighed  when 
tbey  concern  the  transfer  forever  from  the 


people  of  the  state,  without  eonsulttng  their 
repreecntattTes  In  tlie  Qeuenl  AwsemMy, 
of  the  control  of  so  great  and  valuable  a 
pn^CTty,  and  which  Is  on  title  point  In  the 
near  future  of  beccmlng  Immebsely  more  valu- 
able with  our  Increasbig  wealth  and  popula- 
tlok,  and  the  retoitkm  of  the  control  of  which 
would,  by  the  state's  regulation  of  Iti  rates 
and  fdi^rges,  be  so  Important  a  ftctor  and 
checik  i9<»i  the  rates  charged  by  tlie  other  rail- 
roads of  the  state  which  have  passed  Into  the 
oontzol  of  other  noorealdent  syndicates. 

Section  18  of  the  charter  provides  as  Col- 
lews:  said  company  may,  when  they 

•ee  proper,  farm  out  the  right  of  tranaporta- 
tUm  over  said  railroad,  subject  to  the  rules 
above  mentioned,  and  tbe  said  company  and 
every  person  who  may  have  received  from 
them  the  right  of  tranqiortatlon  of  goods 
wares  and  produce  on  said  railroad  shall  be 
deemed  a  common  carrier  as  respect  all 
goods,  wares  and  merchandise  entrusted  to 
flwrn  for  trauqwrtatlon.*'  It  must  be  appai^ 
mt  to  any  one  who  reads  that  paragraph  of 
the  duurter  that  It  did  not  authorise  the 
company  to  make  any  lease  of  all  its  rights, 
properties,  and  franchises;  yet  that  la  the 
sole  reliance  oit  the  defendant  In  its  search 
for  kslalatlve  power  conferred  to  make  the 
leasew  The  meaning  of  these  words  cannot 
be  more  dearly  stated  than  Bynum,  J., 
to  72  N.  C,  at  page  648,  who,  after  stating 
Quit  not  a  single  declskn  In  this  state  or  else- 
where had  ever  maintained  such  a  construe* 
tion— and  It  may  be  added  tMt  not  one  here 
or  elsewhere  has  done  so  slnce-~ad(bi:  "A 
right  of  transportatfon  ovw  a  road  Is  one 
thing,  and  the  road  itself  with  Its  engines, 
shops,  and  property  is  certainly  another,  and 
these  can  no  more  be  confounded  than  rent 
can  be  with  the  land  out  of  which  it  issues. 
One  Is  a  right  of  passage  over  the  corpus,  the 
other  is  the  corpus  Itsdf.  A  lease  of  the  road 
would  carry  the  right  of  tran^rtatlon  as 
an  incident;  but  the  right  of  transportation 
would  not  carry  the  road;  for.  If  so.  every 
wagoner  at  a  toll  gate  who  bu^  a  ticket  over 
a  turnpike  for  a  year  or  a  term  of  years  there- 
by acquires  a  lease  of  the  road  and  its  man- 
agement Nothing  Is  more  oommon  than  for 
all  roads,  with  connecting  Itoea,  to  farm  out 
the  right  of  transportation  over  tbelr  lines, 
and  In  this  day  of  close  connections  and  rapid 
transit  the  practice  is  indispensable  to  suc- 
cessful business.  We  every  day  see  this 
right  farmed  out  to  express  companies  and 
by  one  company  for  the  cars  and  freight  of 
another  and  for  special  purposes.  At  many 
of  our  depots  we  see  frel^t  cars  patoted 
and  marked  the  'Tdlow  Line,'  the  'Green 
Une,'  the  'Blue  Line.'  What  does  It  all 
mean?  These  cars  belong  to  vast  incorporat- 
ed companies  of  these  names  which  are  doing 
nearly  all  the  fast  transportation  of  the  Unit- 
ed States,  yet  they  do  not  as  I  am  Informed, 
own  a  mile  of  road.  Their  business  Is  to 
furnish  can  and  freltfit  which  they 'agree  to 
deliver.  In  order  to  do  so,  they  tUre  or  'farm' 
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from  tbe  nUrotd  eompantes  fbe  right  of 
transportation  over  their  lines  at  ■tipulsted 
rates  and  speed.  One  company  famishes  the 
road  and  motlre  poww  and  farms  ont  the 
r^ht  of  tran^wrtatlon  to  the  other  company, 
which  supplies  the  rolling  stodc  and  delivers 
the  freight"  Judge  Byntim  then  proceeds 
and  concluslvety  shows  tbe  origin  and  use,  for 
200  years,  of  the  term  "farm  ont  the  right  of 
the  transportation,"  and  bow  It  came  to  be  In- 
serted in  railroad  charters,  and  that  its  sig- 
nification has  always  been  as  above  stated, 
and  has  never  at  any  time  been  nnderstood 
aa  conferring  tbe  right  to  sell  or  lease  tbe 
railroad  property  and  franchises.  He  then 
truthfully  added :  "No  authority  or  decision 
Is  cited  to  sustain  this  lease,  and  we  may 
fairly  conclude  that  the  ju^ment  here  Is 
without  a  precedent"  Tbe  foregoing  Is  quot- 
ed from  the  dissenting  opinion  of  Mr.  Justice 
Bynnm  In  State  v.  Railroad,  72  N.  0.  640. 
That  dissent  was  well  received  by  the  pro- 
fesskffi  at  tbe  time,  and  the  writer  believes, 
has  since  been  generally  deemed  by  It  as  tbe 
true  statement  of  the  law,  like  Judge  Iredell's 
famous  dissent  In  Ghlsbolm  v.  Georgia,  2  U. 
S.  419,  1  L.  Bd.  440,  and  Justice  Brown's  dis- 
sent In  Income  Tax  Case  (Reagan  v.  Trust 
Go.)  164  U.  B.  862,  14  Sup.  Ct  1047,  88  L. 
Ed.  1014.  The  opinion  of  tbe  court  was  sup- 
ported, as  Judge  Bynum  said,  by  not  a  single 
cltatkMi,  then,  and  no  opinion  has  been  since 
rendered  to  support  It  On  the  contrary,  on 
every  occasloix  in  which  It  has  since  been  re- 
ferred to,  this  court  has  either  markedly  re- 
frained from  Indorsing,  It,  or  has  intimated 
against  its  correctness. 

The  able  and  learned  counsel  In  this  case 
did  not  argue  that  this  Isolated  decision  was 
correct,  nor  Is  the  opinion  of  the  court  here- 
in based  on  its  correctness.  The  defense  rest 
their  case  upon  the  doctrine  stare  decisis,  and, 
though  "decisis"  Is  In  the  plural,  the  defend- 
ants' counsel  presented  but  that  single  case. 
When  a  decision  is  wrong,  this  court  has  over- 
ruled it,  though  It  has  been  again  and  again 
repeated,  notably  Hoke  v.  Henderson,  IS  N.  O. 
1,  25  Am.  Dec.  677 ;  Watson  v.  Watson,  66  N. 
C  400,  and  there  are  many  others.  Cer- 
tainly when  there  Is  only  one  decision,  and 
that  Is  clearly  wrong  upon  Its  face,  is  sup- 
ported by  no  precedent,  before  or  since,  and 
Is  opposed  to  tbe  public  policy  of  the  state. 
It  would  be  singular  if  tlie  courts  were  com- 
pelled to  repeat  the  error,  instead  of  cor- 
recting it  Nor  can  the  dwtrlne  that  the  de- 
cision has  "become  a  rule  of  property"  be  In- 
voked. Railroad  leases  are  not  a  matter  of 
every  day  dealing.  This  is  the  first  time 
since  the  case  h>  the  72  N.  0.  that  tbe  con- 
struction of  such  a  clause  baa  been  presented 
to  the  court  The  clause  construed  la  not 
even  a  provision  of  a  general  law,  but  Is 
merely  a  clause  in  a  private  act  and  now 
a  similar  clause  In  another  private  act  Is  be- 
fore us.  If  the  former  comtructlon  was 
wrong,  now  at  the  first  opportunity  It  should 
be  corrected.  The  former  decision  after  It 


was  made  was  conclusive  between  the  par- 
ties lliaieto  and  aa  to  that  character.  It 
would  not  have  been  conduslve  even  between 
tbe  same  parties  In  a  second  lease,  especially 
after  the  doubt  cast  upon  It  and  for  this 
reason,  when  a  second  lease  was  prt^Msed, 
It  was  signed  at  midnight  to  avoid  an  Injunc- 
tion from  a  state  court  and  tbe  lessee  obtain- 
ed in  the  federal  District  Court  a  validating 
decision,  which  is  not  put  upon  the  correct- 
ness of  the  decision  In  72  N.  C.  634.  The  Judge 
(Bimonton),  a  good  lawyer,  was  careful  to  put 
his  ruling  upon  the  sole  groimd  tibat  the  Sn- 
preme  Oonrt  of  the  state  bad  so  held.  South- 
ern a  Oo.  v.  N.  O.  B.  Co.  (O.  a)  81  Fed.  50G. 

A  construction  by  the  court  of  one  private 
statute  does  not  establish  a  rule  of  property 
aa  to  rights  claimed  under  another  private 
statute,  althoni^  the  language  of  tbe  two  may 
be  similar,  or  even  Idmttcal.  Williamson  v. 
Berry,  8  How.  (U.  8.)  496,  12  L.  Ed.  1170; 
Hatch  T.  Burroughs,  1  Woods  (U.  S.)  430,  Fed. 
Oaa.  No.  6.203;  Barber  v.  Railroad.  166  U.  S. 
88,  17  Sup.  Ot  488^  41  L.  Ed.  926;  Wood  v. 
Brady,  160  U.  S.  18,  14  Bnp.  Ct  6,  37  L.  Ed. 
981.  The  charters  of  both  the  North  Caro- 
lina Railroad  and  tbe  Atlantic  &  North  Caro- 
lina RaUtoad  have  been  hdd  to  be  private 
statutes.  Hoghes  t.  Oom*r8, 107  N.  a  608, 12 
&  BL  466;  Durham  v.  Railroad.  108  N.  G.  380^ 
12  S.  S.  low,  18  S.  E.  1 ;  Logan  v.  Railroad, 
lie  N.  a  040,  21  S.  E.  960. 

Besides  what  Is  above  said,  this  lease 
should  not  be  held  valid  because  of  an  er- 
roneous decision,  between  other  parties,  con- 
struing a  clause  In  another  and  difTer^it  pri- 
vate act  and  which  decision  has  never  since 
been  held  correct  for  many  reasons,  among 
them:  (1)  When  State  v.  Railroad,  72  N. 
O.  634,.  was  decided,  it  received  the  vote  of 
but  three  Judgea  out  of  five,  and  the  lower 
court  (Albertson)  had  held  against  its  valid- 
ity. It  has  been  argued  tibat  tbe  lease  having 
been  made  by  the  executive  d^>artment,  char- 
ged with  operating  the  property,  the  courts 
should  not  Intervene.  It  would  seem  that 
this  was  a  mistaken  view,  for  to  the  legisla- 
tive, not  to  the  executive,  department  belonged 
the  function  of  permitting  the  pn^terty  to 
be  leased,  and  the  trust  confided  to  the  etete 
directors  by  the  statute  was  to  cerate  the 
state's  property,  not  to  lease  it  and  pass  its 
control  away  from  the  state  Into  alien  hands, 
as  Is  well  said  by  Bynum,  J.,  in  72  N.  O.  634. 
(2)  Tbe  decision  In  72  N.  a  634  was  not  only 
called  In  Question  by  the  division  of  the  Judg- 
es, and  the  inherent  error  apparent  on  in- 
spection, but  it  has  never  been  held  to  be 
correct  since,  not  even  (aa  we  have  seen)  in 
the  opinion  in  the  federal  oourt  in  81  Fed. 
595,  which  sustained  the  second  leaae  of  the 
North  Carolina  Railroad,  not  because  the  de- 
cision In  72  N.  G.  634  was  correct,  but  slnii>Iy 
because  It  had  been  made.  In  Oie  following 
cases  only  has  it  been  referred  to  in  this  court 
since,  and  In  not  one  of  them  with  approval. 
In  Stete  V.  Railroad,  73  N.  a  628,  21  Am. 
47%  Rodman,  J„  who  bad  luA  nt  In 
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Stats  T.  Ballroad,  T2  N.  0.  684,  becaius  In- 
terested u  a  stocklKMer  In  the  North  Gan>- 
llna  Ballroad,  referred  to  tbe  uM  declston  Is 
72  N.  a  M  lee  Judicata  (wbleb  It  wa«  aa 
between  tbe  partlee),  and  beld  that  the  atate 
«oald  not  forbid  tbe  lesaee  to  diansB  tbe 
gauge.  He  placed  tala  opinion  tat  7ft  N.  O, 
va  tbe  KToand  that  the  L^lslatora  conld  not 
forbid  tbe  dunge  oi  gauge  apcm  the  since 
vbolly  discredited  and  orerthrown  doctrine 
that  tbe  state  coold  not  In  any  respect  regu- 
late tbe  management  of  tbe  ratl/oad,  nelttiflr 
its  rates  of  fare  and  ft«lgbt  aoi  tbe  loca- 
tloa  of  its  station  houses,  nor  any  other  de- 
tail of  its  economic  management.  Bynum,  j., 
e^ln  dissented,  and  time  has  Tlndlcated  his 
judgment  bideed,  PearBon,  O.  J.,  had  long 
prerlouBly  tax  State  t.  Ifatthevs,  48  N.  a  469, 
held  tbe  tme  doctrine  ttiat  the  L^lsiatnr^ 
notwithstanding  tbe  diarter,  conld  "afte^ 
wards  regnlate  the  speed  at  which  tbe  cars 
shall  mn,"  and  control  In  other  respects,  add- 
ing, "Tbe  sovereign  being  presumed  to  re- 
serve to  Itself  tlie  xlgjit  of  r^nlatlon  of  all 
snch  matters  in  ttie  absence  of  an  express 
ctHitract  to  tbe  contrary."  State  t.  Railroad, 
72  N.  O.  634,  was  first  mentioned  again  In 
Logan  T.  North  Carolina  B.  C&,  116  N.  a 
O40h  21  S.  B.  959,  where  this  conrt  merely  said 
that  tbe  validity  of  tbe  lease  was  *Tea  Jodl- 
cata"  betwem  the  parties,  bot  no  Inthnatlon 
was  given  that  It  bad  bem  correctly  so  held. 
In  320  N.  a  624,  the  General  Assembly  adr 
droned  an  inquiry  to  the  Bvpreme  Conrt,  in 
whose  reply,  through  Cbitt  JnsUoe  Falrclotb, 
ItlssiUd:  "Without  expressing  any  intimation 
^tber  way  upon  the  questlcm  whether  tbe 
power  to  l«iBe  its  road  Is  vested  In  the  North 
Oarolina  Railroad  CcMupany  by  its  diarter," 
«te  Tbe  inquiry  was  upon  a  danse  In  a  peai- 
log  bUl  by  wbldi  it  was  sought  to  validate  tbe 
new  lease  of  tbe  North  Carolina  Railroad. 
The  conrt  refused  to  say  that  tbe  decision  in 
72  N.  Gi  was  correct,  and  tbe  bill  did  not  pass. 
State  V.  Bailpoad,  72  N.  0.  634.  wu  next  men- 
tioned in  Hardlen  v.  Railway,  129  N.  0.  858, 
40&B.184,6SL.B.A.784,86  Am.  St  Rep. 

where  tbe  court  referring  to  tbe  second 
lease  of  North  Carolina  Railroad  said,  "If 
the  lease  is  valid  because  made  subsequent 
to  tbe  dedslon  of  a  dirided  court  in  State 
T.  Railroad,  72  N.  GL  684,"  etc  and  also  say- 
ing (page  856),  **If  it  wm  a  new  question, 
the  court  ml^t  possibly  bold  with  ZuSge  By- 
nmn."  The  court  thus  recognised  that  aa  to 
tbe  North  Coiroltau.  Bailroad  the  matter  was 
res  Judicata,  but  refused  to  approve  the  de- 
cision. The  next  snd  last  reference  was  made 
by  Hr,  Justice  Connor  in  Land  Ool  v.  Hotel, 
132  N.  a  533,  44  S.  EL  89,  61  L.  B.  A.  937. 
where  he  says:  "Bynum,  X.  In  his  very  able 
dissenting  opinion  in  State  v.  Bailroad,  72 
N.  Q.  64S,  says:  *No  railroad  schnne  was 
ever  devised  by  more  of  the  wisdom  and  pa- 
triotism of  tte  state.  It  was  Intoided  to  be 
in  fact  what  It  was  In  name,  tbe  North  Caro- 
lina Bailroad,  which,  when  completed  from 
the  Atlantic  to  the  Tennessee  line,  would 
radiate  a  uniform  system  of  lateral  roads  con- 


necting all  parts  of  tbe  state  In  a  commim 
brotherhood  by  an  easy  and  convenient  Inter- 
communication of  trade  and  traveL' "  Judge 
Connor  turther  says  (page  684  of  182  N.  C, 
page  44  of  44  S.  n.  [61  L.  B.  A.  987]):  "It 
Is  aifflfliut  to  believe  that  the  policy  of  the 
state  for  naariy  a  century  was  to  be  reversed, 
and  tbe  prospective  seaport  vna  to  be  hamper- 
ed by  tbe  grant  of  tiie  absolute  ownmh^  of 
tbe  entire  water  front  ^eretrf  separate  and 
distinct  fnnn  tbe  ownetriilp  of  the  abutting 
lands ;  that  tbe  state  was  to  part  with  this 
property  which  It  held  In  trust  fw  all  of  its 
citizens.  Nothing  save  a  clear  declaration  of 
such  purpose  would  Justify. such  conclusion." 
This  was  found  so  "difficult  to  bellev^'  that 
Judge  Connor,  speaking  for  us,  held  that  we 
did  not  believe  it  Certainly,  ihea,  we  can- 
oot  believe  without  "a  clear  declaration  of 
such  purpose"  that  the  state  Intended  to 
grant  away  the  control,  not  merely  of  a 
water  front  but  of  the  line  of  railroad  which 
she  bad  built  to  that  port  and  "held  in  trust 
for  all  its  cltlsoM."  Thus  we  see  that  the 
solitary  case  InvtAed  to  wrest  this  property 
from  the  state  was  not  tmly,  as  Judge  Bynum 
said,  **wltbout  antfaorlty  or  decision  cited  to 
sustain  it  and  witbont  a  precedent,"  but  It 
has  received  no  support  since  from  any  de- 
cision in  any  other  court,  and  always  \fhea 
refwred  to  sinoe  hi  this  court  it  has  either 
been  cited  only  as  being  res  Judicata  of  that 
particular  lease  or  a  strong  Intimation  of  Its 
doubtful  character  was  recorded.  Tbia,  as 
well  as  the  other  circumstances  calculated  to 
discredit  its  aatbwlty,  was  wdl  known  to 
tbe  defendant  and  It  took  this  lease  little 
more  tiian  90  ^ys  befon  the  Legislature 
would  meet  which  oould  alone  confer  the 
power  to  lease,  according  to  the  dedslona  at 
tbe  United  States  Supmne  Court  and  all  oth. 
er  precedait%  and  now  asks  us  to  hold  such 
lease  valid  because  of  that  one  oitlroly  unsup- 
ported decldon.  Tbe  lessee  knew  it  bad  been 
questlfmed  and  doubted.  It  took  with  notice 
that  It  was  not  an  "approved  precedrat" 
(8)  The  citation  of  the  lease  of  the  Nortii 
Carolina  Bailroad  Company  Is  peculiarly  un- 
fortunate. Tbe  history  of  that  first  leue  Is 
not  In  tUs  record,  but  there  was  nothing  In 
Its  negotiation  wbidi  could  recommend  it  as 
a  precedent  tba  company  now  <q»a«tlng  it 
as  lessee  reports  to  the  Corporation  Commis- 
sion that  It  made  for  tbe  year  aiding  June 
M,  1906,  over  81^X)0.(XX)  net  profits,  after  pay^ 
ing  the  rutal,  all  operating  expenses  of  all 
klndflf  buludlng  malntoance  of  equipment 
and  of  roadway,  damages,  salaries,  taxes,  and 
chafes  of  all  kinds.  Thus  the  peagilB  of 
the  state  bare  paid  their  rmt  and  taxes  of 
tbe  lessee  and  all  expenses  of  evory  kind,  and 
we  aro  presenting  the  lessees  yearly  a  net 
profit  of  over  $1,000,000.  ^nie  C3orporatlon 
Commission  Reports  are  as  official  as  those 
of  this  court  of  tbe  state  treasury,  and  may 
properly  be  referred  ta  With  this  annual 
loss  of  over  $1,000,000  to  the  people  ot  tbe 
state  from  the  dedslm  of  a  divided  court 
which  decision  has  not  since  approved, 
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we  mliM  well  refuse  to  approve  It  now. 
when  anotiier  piece  of  the  state's  property 
Is  about  to  pass  ffom  its  control,  and  the 
sole  antbority  invoked  Is  tbat  decision.  This 
leasehold  of  the  North  Carolina  Railroad^ 
which  coat  the  leasee  nothing,  and  on  which 
the  people  are  paying  the  rent  and  all  ex.- 
penaes,  besides  making  the  lessee  an  annual 
present  of  over  $1,000,000  is  said  to  be  count* 
ed  In  Its  mortgage  as  worOi  112,000,000— a 
ivlncely  gift  In  truth,  on  a  4  per  cent 
basis,  the  lease  Is  worth  ^,000^000,  and  this 
value  wUl  Increase,  unless  rates  of  trans* 
portaticoi  are  largely  reduced. 

If  this  lease  was  ultra  vires,  there  conid  be 
no  ratification  of  It.  If  the  -words  conferring 
the  right  "to  farm  out  transportation  over 
the  road"  could  not  confer  on  the  company 
the  right  to  lease  the  road  itself  and  all  its 
prwerty  and  frandiises,  certainly  the  receipt 
of  r«it  from  an  Illegal  lease  could  not  con* 
fer  the  power  to  lease  which  the  Legislature 
has  not  given.  In  Railroad  v.  Railroad,  180 
XJ.  8.  22,  9  8up.  Ot  400,  32  L.  Ed.  837,  Miller, 
J.,  said,  quoting  Railroad  v.  Riche,  L.  R.  7 
House  of  Lords,  6S3:  "A  contract  not  within 
the  scope  of  the  powers  conferred  on  a  cor- 
poration cannot  be  made  valid  by  the  assent 
of  every  one  of  the  shareholders,  nor  can  it 
by  any  partial  performance  become  the 
foundation  of  a  right  of  action."  This  Is 
cited  and  approved  In  Transportation  Co.  v. 
Pullman,  139  U.  S.  65.  11  Sup.  Ct  478,  36 
L.  Ed.  55.  In  the  same  case  and  lu  Thomas 
V.  Railroad,  101  U.  S.  83,  25  L.  Sd.  960,  Is  a 
full  collection  of  authorities  of  the  highest 
courts  In  this  country  and  In  England,  all 
holding  that  "a  railroad  company  has  grant- 
ed to  it  by  charter  a  franchise  Intoided  In 
large  measure  to  be  exercised  for  the  public 
good.  TbB  due  performance  of  those  func* 
tlons  being  the  consideration  of  the  public 
grant,  any  contract  which  disables  the  c(HV 
poratlon  from  performing  those  functions 
which  und^takes  wltiiout  the  consent  of  the 
state,  to  tranter  to  others  the  rights  and  pow- 
ers conferred  by  the  charts,  and  relieve  the 
grantees  of  the  burden  whldi  It  imposes  is 
a  violation  of  the  contract  vritb  the  state  and 
iB  void  against  public  policy."  Bleated  ref- 
erence has  \teea  made  In  opinions  of  this 
court  to  the  wise  and  patriotic  system  of  rail- 
roads whldi  our  fathers  planned  and  built 
Seven^  years  ago  they  began  with  an  effl- 
clmt  system  of  stete  regulatitm  of  railroads 
by  the  only  practical  plan  of  stete  owost- 
tbip.  Now  whea  all  the  world  has  turned  to 
ttiat  system,  by  either  teblng  over  the  sole 
ownership  or  a  controlling  interest,  save  only 
this  country  and  England,  In  both  of  which 
the  tide  Is  setting  In  the  same  direction,  we 
have  before  us  the  question  of  the  validity 
of  transferring  to  alien  hands  the  last  piece 
ot  the  stete's  once  magnlflcuit  patrlmcmy. 
It  may  be  well  to  recall  the  method  hy  which 
tibat  patrimony  has  piece  by  piece  dlsajq^ear- 
ed,  as  shown  In  our  Btetutes  and  judicial  re- 
ports, and  by  common  knowledge.  As  long 
as  the  Wilmington  &  Weldon  Railroad  Oom-  } 


peny  rec^ved  a  bare  support  from  a  mp»xao 
population  and  an  Impoverished  country,  it 
was  undisturbed,  but  as  soon  as  it  gave  un- 
mistakable signs  of  becoming  profiteble  a 
syndicate,  by  insisting  that  the  state  conld 
not  properly  manage  It  because  la  bad  not 
till  then  been  pro&teble,  procured  the  pass- 
age of  an  act  by  which  the  state  exchanged 
Its  shares  in  tbat  road  for  the  same  faee 
value  of  Ite  bonds.  As  those  bcmds  were  then 
quoted  around  86,  and  there  Is  good  reason  to 
believe  that  the  stodc  has  since  been  watered 
more  than  26-foId,  Douglas,  J.,  in  Corp.  Com'n 
V.  Atlantic  Coast  Line  R.  Co.,  137  N.  C.  25.  49 
S.  E.  191,  the  indicate  la  now  receiving  divi- 
dends on  more  than  $70  from  the  pi^Iic  for 
every  |1  Invested  In  acquiring  from  the 
state  this  valuable  property.  Xext  the  North 
Carolina  Railroad  gave  signs  of  becoming 
valuable,  and  then  the  present  northern  «y&> 
dlcate  has  made  It  a  leasehold  pr(vat.r, 
ft'orth  over  $25,000,000.  from  which  they  re- 
ceive an  annual  profit  of  over  $1,000,000  as 
we  have  aem.  Hext  came  the  Ralegh  &  Gi^ 
ton  and  Raleigh  &  Auguste  Railroads  whose 
state  stock  was  acquired  by  the  process  of 
being  exchanged  for  depreciated  stete  bonds, 
and  its  stodc  has  been  watered  ^-fold. 
Then  the  Western  North  Carolina  Railroad 
was  sold  for  a  b^garly  sum  and  bonded  and 
stocked  (as  the  Railroad  Commission  Reports 
of  that  day  showed)  for  $74,550  per  mile,  on 
which  the  public  were  to  pay  dividends  and 
Interest  And  now  the  last  fragment  of  the- 
stete's  great  system,  the  Benjamin  of  our 
hopes,  Is  to  pass  Into  alien  hands.  It  lin- 
gered last  only  because  It  was  the  last  to 
show  signs  of  coming  profitableness.  In  Rail- 
road V.  Wellman,  143  U.  S.  339,  12  Sup.  Ot 
400,  36  L.  Ed.  176,  the  Supreme  Court  of  the 
United  Stetes  held  that  If  a  Leglslatore  flxed 
rates  that  would  permit  a  railroad  company 
to  earn  4  per  cent  net  on  the  true  value  of 
Ite  property,  after  purging  Its  expense  ao- 
count  by  legal  investigation  from  exorbltent 
salaries  and  Illegal  disbursements,  the  courts 
could  not  interfere.  As  the  stete  now  parte 
with  the  control  of  ite  last  railroad  on  Uie- 
ground  that  It  has  not  hitherto  be^  profit- 
able, It  Is  well  to  recall  that  the  same  ^eas 
were  made  by  syndicates  who  were  anxiona 
to  relieve  the  stete  of  the  burden  of  the  oth- 
er stete  railroads  now  so  profiteble,  and  that, 
if  they  had  not  been  hearkened  to,  the  pet^ii* 
of  this  stete  would  now  be  paying  no  texea 
of  any  kind  whatever,  or  wonld  be  receiving 
reduction  In  freigbto  and  fares  of  the  amount 
of  sll  their  taxes.  Illinois  and  New  Jersey 
are  both  free  from  payment  of  any  or  a  larga 
part  of  their  stete  texes  by  reastm  of  tlioafr 
stetes  acting  wisely  as  to  Ite  ownership  of 
railroads.  By  the  report  of  the  Corporation 
Commission  for  the  present  year,  it  appears 
that  {using  round  numbers)  the  stete  taxes 
are  $12,500,000,  county  taxes  aggregate  $2, 
500,000,  town  texes  $1,60(^000,  school  texes 
$l,500,000~-a  total  of  $8,000,000  of  taxed. 
During  the  same  time  the  receipte  of  rail- 
roads within  this  stete  from  Intrastete- 
1  freight  and  paseengw  and  Ite  pro  tftta,  ae- 
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•cording  to  mileage  from  tlumigh  trafflc,  wai 
<coOntliui;  on  tbe  aanw  rate  oi  increase  since 
Jime  30tb)  over  $27,00(^000.  Tteir  expoueB, 
bar  Ibelr  own  ■bowing,  napnrged  a«  raggeBted 
in  the  above  decision  in  14S  V.  a,  was 
«17.000,000.  leaving  $10,000,000  net  proflta. 
most  ot  whlcb  has  been  carried  out  of  tbe 
state  to  oar  impoverishment  Not  all  of  tbis 
liu  besn  earned.  It  is  true*  on  the  railroads 
wliose  controlling  interest  was  once  owned 
by  tbe  state  wtildi  0iu  j^mnrred  an  efficient 
control.  These  flgoree  are  pertinent,  and 
should  well  make  ns  pause  before  we  bold 
valid  this  passing  over  to  aXlea  lands  of  the 
state's  last  property  vjfim  flie  antlwrltr  of  a 
single  decision,  erroneoos  on  Its  face,  wlthont 
precedent  when  delivered  by  a  divided  court 
and  whlcb  has  not  been  since  approved  or 
followed  till  now. 

We  were  told  on  the  argument  that  tbe 
lease  should  be  favored  it  the  law  was 
doubtful,  because  state  management  was 
bad,  and  free  passes  bad  been  Illegally  issued. 
These  arguments  would  have  been  more  in 
place  In  an  azgnment  before  the  Genernl  As- 
■emUy  up<m  an  application  for  autborltr  to 
lease,  but.  If  It  was  admissible  for  counsel 
to  present  It,  it  Is  not  improper  to  say  that 
tbe  publicity  possible  under  state  ownersblp 
enabled  the  discovery  to  be  made  of  this 
handful  of  illegal  passes  Issued  by  tbe  Atlan- 
tic ie  North  Carolina  Railroad  Company. 
What  would  have  been  the  discovery  If  the 
same  calcium  light  of  publicly  bad  been 
turned  upon  tbe  syndicate  owned  railroads  V 
Would  It  have  been  better?  In  State  v.  Rail- 
road, m  N.  G.  106S,  30  8.  El.  188,  41  R. 
A.  246,  Douglas,  J.,  states  that  the  number 
of  free  passes  in  this  state  were  over  100,000. 
As  to  tbe  management  of  the  railroads  under 
private  ownership,  it  has  been  more  profita- 
ble certainly;  but  profitable  to  whom?  Not 
to  the  public,  who  pay  into  tbe  treasuries  of 
the  syndicates  over  $10,000,000  in  excess 
of  all  expenses  and  some  $7,600,000  after 
paying  their  tuxes  and  rentals,  and  after 
allowing  4  per  cait  net  profit  on  the  $70,- 
000,000,  at  which  they  list  tbe  true  ralne 
of  tb^  properties.  Is  there  any  cause  in 
this  to  increase  tbe  number  of  privately  own- 
ed rallroada  at  a  loss  to  tlie  state  of  her  last 
temalnliv  railroadt 

But  finally  we  are  told  that  these  corpora- 
tkma  were  at  least  better  msnaged  than  when 
In  private  hands.  Are  tt»  daily  reporta  of 
wredcs,  deaths  of  passengwa  and  employes, 
missed  connections,  delayed  freights,  fewer 
than  when  the  state  owned  tbe  railroads  and 
public  opinion  exerted  a  direct  pressure  upon 
<AclalB?  Are  tbe  salaries  of  the  higher  of- 
ficials less,  or  the  pay  of  the  working  force 
greater,  or  their  hours  shorter  than  when  the 
officials  In  charge  ttf  the  railroads  knew  that 
the  public  eye  was  upcm  them,  and  could 
ocnnmand  their  discharge  of  duty?  When 
tbe  divided  court  in  78  N.  C.  denied  the  right 
of  tbe  Legislature  to  regulate  the  gauge, 
Jtidge  Bynum  asserted  that  the  state  did 


have  that  power,  and  with  proidirtlc  vision 
foretold  that  tbe  gauge  would  be  changed 
back,  and  that  there  would  be  tbe  same  gauge 
throui^ut  tbe  Union.  It  has  come  to  pass. 
He,  also,  said  this  (at  page  654  of  72  a), 
which  comes  more  and  more  clear  to  tbe 
sight  of  all  men  as  the  years  unfold  before 
us:  "The  rapid  multiplication  of  these 
bodies,  their  resources,  and  for-reaching  am- 
bition, their  ubiquity  and  vast  combinations, 
all  moved  and  directed  by  concentrated  pow- 
er and  taint,  constitute  them  a  distinct  and 
almost  ixkOiBpeallait  and  overshadowing  powar 
in  our  govemments,  and.  In  fact,  the  great 
social  and  political  problem  of  the  aga 
Whether  they  shall  cmtrol  the  government 
or  govemments  shall  control  them  are  Qties- 
tlons  that  are  forcing  themselves  upon  pnblle 
attention  and  fast  assuming  practical  Im- 
portance. Tb^  sbonld  and  will  be  main- 
tained in  the  exercise  of  all  their  essential 
and  legitimate  powers  as  neccBsary  and  use- 
ful Institutions  of  modem  civilisation.  But 
if,  in  addition  to  tbe  dangerous  power  of 
transferring  all  their  property  and  franchises 
to  anybody  and  anywhere,  it  diould  also  be 
held  that  their  corporate  powers  are  such 
contracts  as  put  them  b^ond  the  reach  of  all 
legislative  check  or  control  in  the  Interest  of 
society,  then  tbe  problem  will  have  been 
solved.  The  government  in  my  opinion  will 
have  abdicated  Its  sovereign^,  heretofore 
supposed  to  be  inalienable,  and  society  will 
be  left  without  protection  to  chartered  irre- 
KiMmsibillty.*' 


PIDDBIOE  St  al.  V,  RAIiBIOH  ft  P.  8.  R. 

CO. 

(Snprane  Court  ot  North  Carolina.   Dae.  22, 

1900.) 

1.  Navioablk  Waters  —  Obstbuvitioh  — 
Beidob— Public  NnisANCB— Rioht  to  Suu. 

The  owner  of  a  sawmill  on  a  river,  located 
above  a  proposed  bridge,  who  alleged  that  he 
procured  logs  to  be  sawed  in  the  mill  In  nifti 
coming  down  the  river,  both  from  above  and 
below  the  brt^,  and  that  he  shipped  his  lum- 
ber to  market  over  the  river  in  barges,  which 
must  be  towed  bj  tugboats  through  the  draw 
on  the  bridge,  had  a  sufficient  interest  in  the 
river,  different  from  the  public  at  large,  to  en- 
title him  to  sue  to  restrain  the  construction 
of  the  bridge  as  an  alleged  public  nuisance, 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  Navigable  Waters,  ff  180%,  140.] 

2.  Sun  —  CmzsNB  or  Aojoiniko  Town  — 
Navioatobs. 

Citixens  ot  a  town  adjoining  a  river,  and 
penona  who  owned  and  ran  sailboats  thereon, 
bad  not  a  sufficient  interest  in  keeping  the  river 
open  for  navigation  to  entitle  them  to  sue  to 
restraia  the  construction  of  a  bridge  across 
the  river  as  a  public  nnisance. 

rEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  87,  Navigable  Waters,  H  ^0%.  140.] 

8.  NuiBANd  —  Public  Nuisanok  —  Injt7NO- 

noK—PABTn»— Statu. 
The  state  is  a  proper  party  to  a  suit  to  re- 
strain a  public  nuisance. 

[Ed.  Note. — For  cases  Id  i>oinL  see  Gent.  Dig. 
ToL  87,  Nuisance,  1 107.] 
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4.  Bailboadb  —  OBixras  —  OoRBxauonoH — 

CBOSflinO  BiTSBS. 

Th«  charter  of  a  railroad  anthorlzed  It  to 
oonatmct  a  road  from  Raleigh,  lu  an  easterly 
direction,  tbrougb  Pitt  couoty,  running  to  or 
near  the  town  of  Greenville;  thence  <hi  the 
wmth  aide  of  Tar  river  to  some  point  on  or  near 
and  aerora  the  river  "above  or  near"  the  town 
of  'Washington,  which  waa  on  the  north  Me 
of  the  river,  aeld,  ttiat  the  railroad  was  au- 
thorized to  cross  the  river  on  a  bridge,  not  nec- 
essarily "above"  the  town  of  Watblngton,  but 
either  "above  or  near"  such  town. 

6.  Natioabls  Watbbs— Bbidgbs--Gontboz.. 

The  power  to  control  the  management  of 
a  drawbridge  over  a  navigable  stream  after  Its 
ooDstraction,  by  requiring  the  draw  to  be  kept 
open  at  all  proper  times,  etc,  in  the  interest  of 
the'  public  welfare,  is  in  the  federal  and  state 
government. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dlf. 
TOL  37,  Navlgi^le  Waters,  |  2.] 

0.  Same— NuiSANCK. 

A  drawbridge  over  a  navigable  stream  is 
not  necesnrily  such  an  obetnicdon  to  naviga- 
tion as  to  constitute  a  nuisante,  unless  the  ob- 
struction materially  Interrupts  general  naviga- 
tion. 

lEA.  Note. — For  cases  in  point,  see  Cmt.  Dig. 
vol.  87,  Navigable  Waters,  78-99.] 

7.  Same— IHJT7HCT10N— BVIDENOK. 

Where  a  railroad  had  full  power  to  con- 
struct a  drawbridge  over  a  navigable  stream, 
evidence  held  insufficient  to  show  that  the  con- 
templated bridge  would  constitute  such  a  nui- 
sance as  would  justify  a  preliminary  Injunction 
restraining  its  construction. 
&  Sahb  —  CoKTBOL  —  State  and  Fbdebai, 

OOVBENlfENT. 
The  control  of  navigable  waters  within  the 
state  is  in  the  state;    the  authority  of  the 
general  government  being  only  cumulative  to 
protect  from  an  interference  with  commerce. 

[Ed.  Note. — For  caaei  In  point,  aee  OenL  fiif. 
Tol.  87,  Navigable  Waters,  12.] 

.  Appeal  from  Superior  Court,  Beaufort 
County ;  McNeill,  Judge. 

Action  by  Le  Roy  Pedrlck  and  others 
against  the  Raleigh  &  Pamlico  Sound  Rail- 
road Company.  From  a  Judgment  In  favor  of 
defendant,  plalntltTa  appeal.  Affirmed. 

This  action  is  brought  by  the  plaintiffs, 
dtiaeoB  of  the  town  of  Washington,  for  the 
porpoae  of  enjoining  defendant  corporation 
from  conatructing  and  maintaining  a  bridge 
across  the  Pamlico  river,  a  navigable  waters 
way,  wholly  within  tbis  state,  at  the  said 
town,  for  tihat  "said  bridge  will  materially 
burden.  Impede,  and  obstruct  navigation  over 
Bald  river,  and  will  constitute  a  public  nui- 
sance by  rmderlng  it  difficult  to  pass  said 
bridge  witb  galling  vessels,  and  floating  rafts, 
barges,  and  other  crafts,  wblcb  are  constant- 
ly plying  the  waters  of  said  stream  in  their 
commerce  with  the  said  town  and  counties 
bordering  on  the  waters  of  Pamlico  Sound." 
The  plaintiff  S.  R.  Fowle  alleges  that  "he  is 
the  owner  of  a  large  sawmill,  situated  on  said 
river  above  the  proposed  bridge,  and  is  en- 
gaged in  the  manufacture  of  lumber,  and  is 
compelled,  in  tbe  prosecution  of  his  business, 
to  float  his  logs  to  blB  said  mill  on  tbe  waters 
of  said  river  in  rafts  and  to  ship  lumber  from 
his  said  mill  In  barges."  PlaintlfrB  Pedrlck 
and  Rose  are  tbe  owners  of  sailli^  vessels. 


and  engaged  in  the  occnpatlon  of  running  the 
same  between  tbe  docks  of  tbe  said  town  and 
parts  of  tbe  said  river  below  tbe  proposed 
bridge  and  the  counties  bordering  on  Pamlico 
Sound.  Plaintiffs  allege  that  sailboat  naviga- 
tion will  be  jMCullarly  obstmcted  by  said 
bridge,  beeanse  of  the  effect  of  adverse  winds, 
bi  tbe  presence  of  which  sailing  vess^  are 
compelled  to  tack  and  take  dlfferoit  conrsea, 
which  cannot  be  done  In  the  space  of  70 
feet,  the  wldtb  of  tbe  draw  In  said  bridge. 
Tbey  further  allege  that  bargee  and  floating 
rafts  will  be  practically  impossible  of  naviga- 
tion because  of  tbe  manna*  in  which  tbey 
are  drawn  by  tngs,  using  ropes  of  sncb  length 
that  tbey  cannot  be  controlled,  but  are  sub- 
ject to  be  dashed  against  tbe  bridge  by  ddc 
winds,  etc.  Tbey  further  allege  tbat  the 
charter  of  defendant  corporation  does  not 
authorize  the  conatructlcm  of  said  bridge  at 
tbe  proposed  point;  tbat  tbe  construction  of 
said  bridge  above  the  docks  of  tbe  town  fully 
accomplishes  the  purpose  of  defendant's  char- 
ter, and  btit  slightly  affects  tbe  navigation 
above  the  "town.  They  further  allege  tbat  the 
charter  only  autborizes  defoidant  to  con- 
struct a  bridge  across  Tar  river,  the  moatb  of 
whlcb  is  at  a  point  about  three  miles  above 
the  town  of  Washington. 

The  defendant  admits  that  It  has  begnn  tbe 
construction  and  proposes  to  complete  a  rail- 
Kwd  bridge  across  the  river  near  Washingbm. 
at  a  point  where  said  river  is  about  one-balf 
mile  wide  and  at  which  th&re  Is  but  one 
channel,  of  8  feet  In  depth  and  100  feet  Id 
width;  that  the  said  bridge  is  being  con- 
structed  under  the  antUorlty  of  the  I>Kl8la- 
ture  of  this  state,  and  by  virtue  of  authority 
of  the  Secretary  of  War  and  the  engineering 
department  of  the  government  of  tbe  United 
States ;  tbat  prior  to  granting  such  antborlty 
tbe  said  Secretarr  of  War  InveeUgated  and 
passed  upon  all  mattm  pertaining  to  or  af- 
fecting tiie  navigation  of  the  said  Hver  by 
vessels  of  every  character ;  tbat  said  bridge  Is 
being  constructed  under  tbe  rules  and  regula- 
tions specified  by  the  Secretary  of  War.  and 
will  be,  when  completed,  wltb  tbe  draw 
across  tbe  channel  of  said  nver.  In  all  re- 
spects a  modem  structure  of  tbe  most  ap- 
proved construction,  and  will  not  intwfere 
witb,  obstruct,  or  retard  nayigatlon  by  ves- 
sels of  the  character  navigating  said  river. 
A  map  showing  the  channel,  piers,  and  con- 
struction at  the  channel  Is  attached  to  tlie 
answer.  Defendant  further  avers  tbat  the 
aforesaid  railroad,  running  from  tbe  city  of 
Ralelgb  to  the  town  of  Washington,  was  not 
practicable  of  construction  In  any  other  place 
or  In  any  other  manner  tiian  that  In  wblcb  tt 
has  been  laid  out,  located,  and  la  btins  c<m- 
stmcted,  and  tbat  there  was  no  other  practic- 
able way  of  entrance  and  crossing  of  die 
aforesaid  river  than  tbat  which  has  been 
adopted  by  the  board  of  directors,  antbortzed 
by  tbe  L^slatnre.  and  approved  by  tbe  Sec- 
retary of  War  in  the  place  and  at  tbe  point 
where  It  now  proposea  to  constroct  tbe  afoie- 
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■aid  bridge;  It  Is  admitted  that  tin  plain- 
tiff 8.  ±L  Fowle  Is  the  owaee  of  a  aawmlU 
Bttnated  oa  mlA  river ;  but  this  defendant 
avera  that  Ida  aforeaald  aavmlU  la  only  oob 
of  many  mllta  located  abore  said  bridge,  and 
the  constmctiffii  of  thla  bridge  will  not  and 
haa  not  In  any  naanner  affected  the  afore- 
said i^idntlff  S.  B.  rowle  In  any  other  way 
or  manner  than  tite  genwal  imbUc  naing  said 
river  for  navigation.  It  la  fnrtha'  averred 
that  no  Bailing  veaad  can  now  ntUlae  said 
channel  nnder  advarse  winds  without  the  aid 
of  a  steam  or  power  craft,  and  tiiat,  whoi 
the  proposed  Ivldge  Is  completed,  Instead  of 
a  channel  100  fMt  In  width  and  8  feet  In 
dqiith.  th»e  will  be  two  channels,  70  feet  In 
width  each,  dredged  to  a  depth  of  9  feet  for 
the  nse  at  sneh  vessels ;  and  It  Is  d«iled  that 
the  oonstmcUon  of  the  aftnesald  bridge  will 
Inconvmlence^  obstruct,  or  hinder  navigation 
on  aald  river  by  any  mannw  of  craft ;  and  tt 
la  further  denied  that  the  plalntUh  or  either 
of  them  have  any  peculiar  or  especial  proper- 
ty or  Interest  In  the  navigation  of  said  river, 
or  would  be  affected  the  omatructlon  of 
said  bridge  to  any  gr»ter  extent  than  the 
general  public  by  reason  of  the  ocmstructlai 
thereof,  and  ttut  eltb»  of  tiiem  wonld  suf- 
fer any  special  Ixreparable  damage  therein. 
Itlsatated:  That  In  1908  the  Leglslatoie  of 
the  state  of  North  OaroUna  granted  to  ttils 
defendant  power  to  locate,  construct,  and 
opoate  a  railroad  for  ttn  transportattcm  of 
passengers,  freight,  mall,  and  express  fn«n 
Balelgh,  In  Wake  Oonnty ;  thence  In  an  eas^ 
eriy  direction  throogh  Wilson  county,  running 
Qoar  the  town  of  Wilson ;  thence  throntfi  Pitt 
county,  running  to  or  near  the  town  at  Green- 
ville; thence^  on  the  south  side  of  Tar  river, 
to  aome  point  im  or  near,  across  river,  In  Pitt 
or  Beanfbrt  counties^  above  or  near  the  town 
of  Washington ;  tbence  to  or  notr  the  town 
of  Washington,  or  to  some  point  In  an  eaatw- 
ly  direction,  to  tide  water  In  tta  eastern  sec- 
tion of  North  Carolina,  on  or  near  the  Para- 
Uoo  river  oac  sound,  as  shall  be  determined 
the  said  board  of  directors.  That,  pnrsnant 
to  the  power  in  said  charter  granted,  the  de- 
feoDduit  company  proceeded  to  lay  out  and 
locate  Ita  line  of  railroad  aa  fat  Ita  charta 
authorised  to  do,  and  at  aald  time  located 
and  detem-lned  upon  the  crossing  of  the 
aforesaid  river  at  the  point  at  whl<di  It  now 
propoaes  to  constrbct  Its  said  bridge.  That 
tbereafter,  to  wit,  after  Its  aforesaid  Une 
bad  been  run  and  located  and  af^  Ite  board 
of  directors  had  determined  upon  a  crosalng 
of  said  river  at  the  pcMnt  dealgnated,  the  Leg- 
islature of  N<nth  Carolina  furtha  extfnded 
the  righta,  powers,  and  privileges  of  the  de- 
fendant company,  by  private  laws  of  North 
Carolina  <Act8  IBOB,  p.  17,  c;  6),  ratified  2d 
day  at  ]i*dnmary.  1000,  to  construct  said  road 
from  the  town  of  OreenvlUe;  thence  In  an 
eaateriy  dlrectlim  through  Pitt  county,  to  or 
near  some  point  on  the  soutb  side  of  Ta,T 
river  In  Pitt  or  Beaufort  counties;  thmce  to 
or  near  the  town  of  Washington,  or  to  some 


point  in  an  eaateriy  direction  to  tide  water 
in  the  eaatezit  section  of  North  Carolina,  on 
or  near  the  Pamlico  river  or  sound,  aa  shall 
be  determined  by  the  board  of  directors. 
That,  undKtaklng  to  locate  Ito  aforesaid  Une 
of  railroad,  this  defendant  has  made  careful 
examination  and  haa  made  accurate  surveys, 
and  to  thla  end  has  expoided  a  large  amount 
at  money  In  Ite  attempt  to  locate  Ite  rall- 
road,  and  that  there  Is  no  other  point  at 
wbUdi  the  crossing  of  said  river  can  be  estab- 
lished conststoit  wltb  the  powers  and  rights 
and  privileges  granted  the  aforesaid  Legis- 
lature, and  thla  defendant  avors  that  the 
right  to  bolld  the  aforesaid  bridge  at  the 
point  at  which  It  proposes  to  build  the  same, 
and  the  adoptlui  by  Ite  board  of  directors 
of  this  point  of  crossing  the  aforesaid  river, 
was  In  strict  compliance  and  In  accordance 
with  the  granted  power  and  authority  of  the 
Le«lsiature  ot  the  state  of  North  Carolina 
and  the  gmeral  law  of  said  stete.  That,  pur- 
suant to  the  granted  anthori^  and  power 
of  the  Legislature  and  ttie  antborlty  of  the 
Secretary  of  War  so  obtained,  this  defendant 
began  and  la  actively  engaged  In  the  con- 
atructlon  ttf  a  railroad  about  140  mllea  In 
lengtb,  and  to  this  end  has  expended  many 
hundred  tbonsanda  of  dollara,  and  la  now  ex- 
pending many  thousands  of  dollars  each  day, 
fw  the  completlim  of  Ite  aforesaid  lallroad. 
That  It  has  fully  coDstrueted  about  26  miles 
of  railroad,  and  wlU  have  cnnpleted  the  con- 
struction of  about  40  mllee  more  ot  rail- 
road by  January  IS,  1007,  and  Is  In  the  pco- 
cess  ot  constructing  the  ^tlre  line  of  ite  rail- 
road. That  In  Ite  woAs  aforesaid.  In  the 
process  ot  completion,  this  defendant  com- 
pany haa  been  and  la  acting  In  good  faith, 
upon  the  assumption  and  belief  and  advice 
ttiat  Ite  aforesaid  charter  authorlaed  and  em- 
powered it  to  croM  the  river  at  Washington 
as  It  Is  proposing  to  do,  and  If  It  were  now 
stopped  In  the  conatnx^on  of  aald  brl^  It 
wonld  entail  a  loss  upon  this  defendant  com- 
pany of  many  thonsanda  of  dollars,  and  each 
day's  delay  It  may  be  forced  to  suffer  to 
gratify  the  plaintiff  and  othera  wonld  be  an 
Inestimable  damage,  and  would  seriously  af- 
fect tills  defOidant  tai  carrying  out  Ite  pur- 
poses and  plana  r^rdhig  the  development 
of  the  eastern  section  of  North  Carolina  and 
the  completion  of  Ite  line  of  railroad  for  the 
nse  and  convenience  and  advantege  of  all 
the  people  ot  eastern  North  Carolina.  The 
defmdant  further  avorred  that  It  was  amply 
solvmt  and  able  to  reepond  In  damages  tor 
any  Injury  which  plaintiffs  might  sustain  by 
reaaon  of  the  construction  of  said  bridge,  etc. 

The  complaint  Is  verified  by  plaintiff  S.  R. 
Fowle,  and  the  answer  by  C.  O.  Haines, 
presldoit  Summons  was  Issued  the  24tJi  day 
of  SeptnnbOT.  1806.  Pursuant  to  notice,  a 
motion  fbr  an  Injunction  to  enjoin  the  con- 
stmcUon  at  said  bridge  was  heard  before 
Judge  McNeill,  October  15,  1006.  Both 
parties  filed  a  number  of  affldavite  tending 
to  support  their  several  cmtoitions.  MotkMt 
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far  injimettoD  was  dmled,  and  itlalntUEf 

Sbapbard  ft  Sbcvherd,  for  appelant 
I.  Moore.  Stc^bea  a  Bragaw,  and  Ajwk  ft 
Daniels,  for  app^ee. 

OONNOB,  X  (after  statliig  tbe  case). 
This  appeal  was  argued  before  ns  wltta  mark- 
ed ablli^  and  teaming  conned  dtlng  antbor* 
lly  for  tbe  snpport  of  their  aereral  posittons. 
Hli  honor  did  not  find  tbe  facts  mxni  wblA 
be  based  bis  judgment  refaslOK  tbe  InJimctlOTL 
It  wUl  be  conrenlent  In  me  dlscnsalon  of  tbe 
questions  presmted,  to  state  tbe  uncontro- 
verted  facts  material  to  tbe  dedslon.  The 
town  of  Wasblngton,  coiueded  to  be  a  pros- 
perooB  commercial  community,  containing 
alwot  8,000  Inbabttants,  la  located  on  tbe 
north  side,  we  will  assume,  ef  Pamlico  river, 
about  86  miles  above  11k  mouth  and  (for 
this  purpose)  about  8  miles  below  tbe  con- 
Jonctlon  of  s^d  river  with  Tar  river.  Tbe 
said  river,  from  its  mouth  to  and  above  said 
town,  Is  navigable.  Oonslderable  traffic  has 
bem  and  Is  now  carried  on.  b7  I^b  people  of 
said  town,  over  said  river,  with  people  liv- 
ing above  and  bdow  Beaufort  and  adjoining 
counties.  Said  traffic  Is  carried  on  hy  means 
of  sailing,  steam,  and  gas  veasds  ot  consldp 
erable  tonnage.  Said  river  flows  b7  and  past 
tbe  entire  lengtti  of  eald  torni.  Then  are  a 
iaxfSB  number  of  wharves,  stores,  and  ware- 
houses, together  with  several  sawmills,  to 
which  logi  ate  brought  In  rafts  from  above 
and  below  said  tows,  and  the  lumbar  Is  car^ 
ried  to  maAet  on  barges  towed  by  tugs  down 
said  river.  These  mills  and  wharves  are 
located  both  above  and  below  the  county  or 
tiU^way  bridge  which  crosses  said  river,  abut- 
ting CO.  one  of  the  streets  of  said  town ;  the 
larger  number  of  said  mills  and  wharves  be- 
ing below  said  countj  bridge.  The  county 
bridge  has  a  draw  ot  86  feet 

TiM  defendant's  resident  engineer  makes  an 
affidavit  to  whltA  is  attached  a  map  showing 
the  formation  of  tbe  banks  ot  the  river, 
width  of  the  dumntf ,  locatitm  of  Inldge.  die* 
tance^  etc.  We  find  no  ccmtradlction,  In  any 
matwtal  respect,  ot  the  statnnent  made  In 
this  affidavit  After  stating  his  opportunities 
for  knowing  the  facte  to  whidi  he  testifies, 
he  says :  *^at  from  a  point  b^ow  tbe  draw 
^  the  said  bridge,  a  distance  of  2,600  feet 
the  channel  runs  a  practically  strali^t  course 
about  northwest  north  ccHnIng  up,  and 
soutbeut  by  sootii  going  down;  that  the 
channel  continues  then  in  a  straight  line 
above  tile  said  draw  for  a  distance  of  1,800 
feet;  that  any  vessel  comh^  up  tlw  said 
river  has  a  direct  approach  to  the  said  draw 
of  2,fi00  feet  and  any  vessel  going  down  the 
said  river  has  a  direct  approach  to  tiie  said 
draw  for  a  distance  of  1,800  feet;  that  a  di- 
rect approach  to  the  draw  In  the  county 
bridge,  which  crosses  the  said  river  from 
Bridge  itreet  In  said  town,  going  np  the 
said  river,  la  about  460  feet  and  that  coming 
down  the  said  river  a  direct  approach  can  be 


made  to  tbe  said  county  bridge  draw  for  a 
distance  of  about  900  feet;  that  above  the 
town  of  WashLngtim  the  channel  becomes 
more  vrindlng  and  crooked,  and  there  la  no 
point  on  the  river,  between  tbe  town  of 
Washington  and  the  point  8^  miles  up  tiis 
said  river,  vrtiere  the  duumel  continues  a 
straight  course  for  a  longer  distance  tiian 
2400  feet;  that  affiant  has  had  opportuni- 
ties of  experience  and  observatlini  in  the 
matter  of  the  oonstructtoQ  of  bridges  acrosi 
navlgaUe  waters,  and  knows  tliat  tiie  bridge 
now  being  bollt  by  the  said  company  Is  mod- 
em In  character  and  of  ai^roved  design, 
and  that  the  draw  of  the  said  bridge  Is  ot 
the  character  recognized  the  expwts  as 
being  safe,  convenient  and  readily  o/jfeoeA 
and  closed,  and  sa£h  as  is  in  oxnmon  use 
In  railroad  bridges  at  this  time;  that  from 
Willow  Point,  above,  the  course  of  the  river 
Is  very  winding,  with  sharp  turns  and  short 
stretdiee  of  water,  and  the  location  of  a 
bridge  across  the  stream  above  WlUow  Point 
would,  ia  necessity,  more  swionsly  toterfere 
with  the  navigation  of  said  rivw  above  Wil- 
low PoSat  than  can  the  bridge,  located  as  is 
now  pn^Kwed,  be  to  navigation  upon  the  rtv* 
er  from  Washlngtim  to  points  below ;  that 
during  the  month  of  Septembo*  pilings  were 
driven  at  toe  ptdnte  at  whldb'  will  he  placed 
the  center  pier  and  end  piers  of  the  draw 
of  the  said  raihnad  bridge;  toat  from  tht 
time  of  the  driving  of  tiiese  pilings  until 
thlB  date  there  has  been  left  open  and  dear 
for  the  passage  ot  watw  craft,  something 
more  than  half  of  toe  total  qnce  that  wm 
be  provided  for  the  passage  of  socfa  craft 
after  the  said  draw  is  c<mipleted;  that  dur 
ing  tola  time— tliat  Is  to  say,  from  tiie  early 
part  of  September—affiant  has  been  daily 
either  on  toe  said  river  or  on  the  shore  Oiexfr 
of  (H)posite  tlie  prt^osed  draw,  and  has  seen 
every  day  numbers  of  sailing  vessels,  steara- 
ers,  gas  boats,  tugs  and  bargea,  and  tngs 
with  rafte  of  logs  In  tow,  pass  through  said 
qpace  witoout  delay,  inconvenience  or  dif- 
ficulty ;  that  affiant  has  at  times  seen  a  tog 
wito  two  iMtrges  In  tow,  the  said  tmrges 
lashed  together,  pass  throufi^  toe  said  q>ace. 
and  liaa  at  otoer  times  seen  toe  tug  wIto  two 
barges,  one  behind  toe  otoer,  pass  toroo^  tiie 
said  space  witoout  difficult;  that  during 
the  period  of  time  referred  to  toe  wind  has 
boea  variable,  unusnally  heavy  tides  have  pre- 
vailed, and  a  considerable  portion  of  the 
time  the  weather  has  been  -wbat  Is  common- 
ly called  stormy;  toat  toe  cmstruction  of 
toe  said  bridge  to  accordance  wlto  toe  plans 
will  not  have  toe  effect  of  causing  the  channel 
of  the  river,  eltoer  at  toe  draw  of  the  bridge 
or  above  or  below  toe  same,  to  fill  i^i.  but 
on  toe  contrary,  toe  tend«acy  would  be  to 
avoid  toe  result;  that  toe  plan  iq>on  which 
said  bridge  Is  being  constructed  will  leave  a 
apace  to  toe  channel  of  toe  said  river  not  lest 
toan  70  feet  wide,  and  another  epttet  of  toe 
same  wldto,  which  will  become  a  part  of  tS» 
channel;  that  the  plan  attadied  shows  the 
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general  elevation  -of  the  draw  span  of  thli 
railroad  bridge  and  the  depth  of  tbe  water 
on  eacb  side  of  tbe  center  pier  and  between 
It  and  the  two  end  i^ers;  that  npon  the 
plan  Is  Indicated  the  relative  location  of  the 
center  and  end  piers,  tbe  q}ace  left  open  for 
tbe  passage  of  water  craft,  and  the  depth 
of  tbe  water  at  mean  low-water  level ;  that 
this  plain  has  been  made  after  a  thorongh 
sounding  and  examination  of  tbe  said  river 
and  tbe  bottom  thereof,  and  Is  correct ;  that 
tb«  depth  of  the  water  between  the  center 
pier  and  the  end  pier,  to  the  south,  runs  from 
10  feet  OQ  the  southern  edge  to  12  feet  next 
the  center  pier ;  that  tbe  depth  of  the  watra. 
between  the  center  pier  and  the  north  end 
pier,  runs  from  12  feet  d  Indies  to  13  feet,  and 
this  depth  l8  practically  maintained  In  the 
channel  for  a  distance  of  about  200  feet 
below  the  draw  and  for  tbe  same  distance 
above." 

Tbe  defendant's  diarter  (Priv.  Laws  1908, 
p.  3,  c.  1)  authorizes  the  company  to  construct 
a  railroad  from  Raleigh,  In  Wake  County,  "la 
an  easterly  direction  *  *  *  to  or  near 
the  town  of  Oreenville ;  thence,  on  the  south 
aide  of  Tar  river,  to  some  point  on,  near, 
across  river  in  Pitt  or  Beaufort  counties, 
above  or  near  the  town  of  Washington; 
tbence  to  or  near  the  town  of  Washington, 
*  *  *  as  shall  be  determined  by  said 
board  of  directora."  The  diarter  was  amend- 
ed by  the  General  Assembly  (PrIv.  I^awa 
1906,  p.  17,  c.  6),  permitting  the  road  to  be 
carried  to  Snow  Hill,  In  Greene  County; 
thence  to  Greenville;  tbence  **to  or  near 
some  point  on  tbe  south  side  of  Tar  river  in 
Pitt  or  Beaufort  counties,"  etc.  Defendant 
alleges,  and  It  Is  not  denied,  that  prior  to 
the  amendment  of  its  charter  by  the  General 
Assembly  of  1906  It  "proceeded  to  lay  out 
and  locate  its  line  of  railroad,  and  determined 
upon  crossing  the  said  river  at  tbe  point  at 
which  It  now  proposes  to  construct  Its  bridge," 
and  that  on  the  day  the  summons  was  Issued 
in  this  action  tbe  bridge  was  more  than  one- 
foarth  completed.  We  omit  any  reference 
to  the  affidavit  showing  tiie  progress  of  tbe 
work  and  present  condition  of  the  bridge. 

Before  proceeding  to  discuss  the  qu^tion 
whether  and  to  what  extent  the  proposed 
bridge  would  Impede,  obstruct,  or  Interfere 
with  navigation,  we  will  dispose  of  the  two 
preliminary  questions  raised  by  the  plead- 
ings and  ai^ed  before  us:  (1)  Are  the  plaln- 
tiflTa,  or  either  of  tbem,  entitled  to  sue;  that 
Is,  have  tbey  alleged  such  special  end  pecul- 
iar damage,  different  in  kind  from  the  pub- 
lic emcrally,  by  reason  of  tbe  construction 
and  maintenance  of  tbe  bridge,  as  under  the 
settled  principles  of  law  give  them  a  right 
to  sne?  (?)  Does  the  charter  of  defendant 
road  antborlze  It  to  construct  a  bridge  over 
Pamlico  river  at  any  point,  or  Is  it  restricted 
to  the  construction  over  Tar  river? 

Tbe  obstrnction  or  interfer^ce  with  tbe 
navigation  being  a  public  nuisance,  it  is  ele- 
mmtary  learning  that  no  private  citizen  may 
O5  8JI.-lf0 


sue  tberefor,  unless  he  suffm  some  damage 
which  Is  not  common  to  the  public,  or,  to 
express  It  affirmatively,  be  may  sue  by  show- 
ing that  he  sustains  some  special  peculiar 
injury  different  In  kind  from  tbe  public. 
Manufacturing  Co.  Balbwad,  117  N.  0. 679, 
28S.H.  43,20L.R.A.700.B8Am.Bt  Bep. 
600,  wb«e  the  anthorittes  are  died  In  a  well- 
consldered  <9lnlon  by  Mr.  Juatlce  Avery. 
The  question  is  discussed  and  the  latest  an- 
thoritlei  cited  In  Joyce  <ki  Nnisances,  267, 
271.  We  hare  no  difficulty  In  finding  that 
none  of  the  plalntlffB  who  me,  in  respect  to 
their  dtizenslUp  ctf  the  town  of  Washington, 
are  mtltled  to  do  so  upon  tbe  aTmnent  In 
tbe  complaint  Mr.  Fowle  aven  that  he  la 
the  owner  <tf  a  sawmill  on  said  river,  locateA 
above  the  proposed  bridge,  and  that  he  pro* 
cures  the  logs  to  be  sawed  at  his  mill  in 
rafts  coming  over  said  river,  both  from 
above  and  below  the  proposed  bridge;  that 
he  ships  his  lumber  to  market  over  said  river 
in  barges,  which  must  be  towed  by  tugboats 
down  the  river  and  throngh  the  draw  In  the 
bridge.  PlalntUb  Pedrlck  and  Jones  say 
that  they  own  and  ran  sailboats  on  said 
river,  passing  from  tbe  docks  above  the  pro- 
posed bridge  Into  Pamlico  Sound,  etc.  It  Is 
not  clear,  upon  the  authorities,  whether  the 
allegaticms  bring  these  plalntiCts  within  the 
principle  entitling  a  private  citizen  to  sue 
In  such  cases.  If  we  look  beyond  our  own 
decisions,  we  find  much  conflict  In  tbe  cases 
applying  the  rule.  We  incline  to  the  opinion, 
without  undertaking  to  discuss  and  reconcile 
them,  that  upon  the  allegations  In  the  com- 
plaint plaintiff  Fowle  is,  upon  the  authority 
of  Manufacturing  Co.  v.  Railroad,  supra,  en- 
titled to  maintain  the  action.  Baird  v.  Shore 
Line  R.  R.  Ca,  6  Blatchf.  (C.  C.)  270,  Fed. 
Cas.  No.  758;  Hickok  v.  Hlne,  28  Ohio  St 
623,  13  Am.  Rep.  266;  Weod  on  Nuls.  863. 
Tbe  right  of  plaintiffs  Pedrlck  and  Jones 
la  much  more  doubtful.  We  do  not  very 
clearly  perceive  bow  their  right  to  use  the 
right  of  navigation  for  the  purpose  of  hav- 
ing their  boats  to  pass  up  and  down  the 
river  differs.  In  kind,  from  that  of  all  other 
persons,  Mr.  Wood  says:  "It  is  not  enon^ 
that  he  has  sustained  more  damage  than 
another.  It  must  be  of  a  different  character, 
special  and  apart  from  that  which  the  pub- 
lic, In  g«ieral,  sustains,  and  not  such  as  Is 
common  to  every  person  who  exercises  the 
right  that  Is  injured."  Nuisances,  646.  In 
Clark  V.  C.  &  N.  Railroad  Co.,  70  Wis.  693, 
36  N.  W.  326,  6  Am.  St  Rep.  187,  Lyon,  J., 
says:  "The  complaint  herein  alleges  that  the 
plaintiff  owns  a  steam  yacht  upon  which  be 
desires  to  travel  dally  and  carry  passengers 
between  Neenab  and  Appleton;  tbat  In  his 
business  of  a  manufacturer  he  Is  largely  In- 
terested In  transporting  freight  up  and  down 
tbe  Fox  river,  past  tbe  point  where  defend- 
ant's bridge  Is  located,  and  would  transpcurt 
such  freight  by  river,  but  for  tbe  bridge; 
but  now  boat  passengers,  and  frel^t  have 
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to  take  8  clrcnltons  route  by  reason  of  the 
Inidge.  The  complaint  fails  to  state  where 
the  plaintitTB  business  Is  carried  on,  or  that 
he  owns  any  property  affected  by  the  al- 
leged nuisance,  or  that  he  has  ever  made  any 
attempt  to  pass  the  bridge  or  that  be  has 
any  riparian  rights  affected  by  it  The  whole 
substance  of  the  complaint  is  that  he  desires 
to  navigate  the  Fox  river,  where  the  bridge 
stands,  with  his  yacht,  and  to  transport  pas- 
sengers up  and  down  the  river  at  that  point; 
bat  he  cannot  do  so  because  of  the  bridge, 
and  Is  compelled  to  take  a  longer  route  to 
reach  desired  points.  If  there  is  any  ele- 
ment of  special  damage  alleged  in  the  com- 
plaint, damage  not  suffered  by  the  whole 
public  who  navigate  or  may  desire  to  navi- 
gate Fox  river  between  the  same  points,  we 
fall  to  discover  IL"  Manson  v.  Railroad.  64 
S.  0.  120,  41  S.  B.  832;  Swanson  v.  M.  & 
E.  Boom  Co.,  42  Minn.  532,  44  N.  W.  986,  7 
L.  R.  A.  673.  We  are  of  the  opinion  that 
the  plaintiffs,  other  than  Mr.  Fowle,  fall  to 
show  any  right  to  sue.  It  Is  not  very  clear 
that  he  lias  such  right;  but,  as  he  allies 
that  he  owns  and  operates  a  mill  on  the 
banks  <tf  the  river,  and  is,  In  Uiat  sense,  an 
Abutting  owner,  we  think,  and  for  the  pur- 
pose ot  passing  upon  the  other  questions 
hold,  that  the  action  will  lie.  It  Is  held  by 
some  courts,  and  with  reason,  that  a  court 
of  equity  will  entertain  a  bill  to  enjoin  a 
proposed  pnbllc  nuisance  by  one  who  might 
not  be  able  to  maintain  an  action  at  taw. 
**The  strictness  of  tin  original  rule  has  been 
greatly  modified  since  the  days  of  Lord 
Ookft"  Joyce  on  Nolfl.  I  424;  Wylie  t.  Ol- 
VOOd,  184  111.  281,  26  N.  B.  670^  28  Am.  Bep. 
673,  9  li.  B.  A.  720.  In  such  cases,  the  rea- 
BOn  upon  whl<A  tiie  principle  Is  founded, 
to  avoid  a  mnliUpIlelty  of  salts,  does  not 
apply.  It  Is  nnlformly  b^,  however,  that 
the  courts  In  each  cases  will  act  witti  great 
caution  In  Interfering  at  the  salt  of  private 
dtleens.  The  state  Is  the  propor  party  to 
complain  of  wrong  dime  to  Ita  citizens  by  a 
public  nuisance. 

In  regard  to  ttie  second  qnestion,  It  wUl 
be  well  to  state,  as  the  basis  of  this  discus- 
sion, a  few  Momentary  prlnclplea  before 
proceeding  to  consider  the  peculiar  language 
of  the  charter.  The  power  to  r^olate  the 
use  of  navigable  watos  In  the  state,  stdbdect 
to  the  power  In  the  national  gortfnmwt,  la 
In  the  Oeneral  Assembly.  The  law  la  thus 
stated  by  Battle,  J..  In  State  v.  Dibble,  40 
N.  C  108:  "The  Nense  river  bavhig  been 
thus  recognized  as  a  navigable  water,  the 
defendants  had  the  right,  in  common  with 
all  other  citizens,  to  navigate  It  with  their 
boats,  and.  as  an  incident  of  such  right,  to 
remove  all  obstructions  not  put  there  by  or 
under  the  sovereign  power.  It  Is  admitted 
that  the  sovereign  power  in  this  case  Is  the 
Oeneral  Assembly  of  the  state."  It  Is  clear- 
ly within  the  power  of  the  Legislature  to 
authorize  a  railroad  corporatUn  to  croaa. 


and,  of  course,  erect  a  bridge  over,  a  naviga- 
ble stream.  Both  constitute;,  In  this  sense, 
a  part  of  the  system  of  public  highways  of 
the  state.  These  propo8lti(His  are  not  denied 
by  the  learned  counsel  for  plaintltCs.  Xt  Is 
suggested  tliat,  by  a  proper  conBtructkm 
of  the  charter,  the  defendant  Is  restricted  to 
the  construction  of  a  bridge  across  the  Tar 
river,  and  that  the  eastern  terminus  of  this 
rivw  is  at  Willow  Point;  about  three  miles 
above  the  town  of  Washington.  Defendant 
suggests  that  the  point  is  not  the  terminus 
of  Tar  river,  but  that  It  continues  by  tiiat 
name  until  It  reaches  and  passes  the  town 
of  WashingtcHL  It  is  conceded  that  the  east- 
ran  terminus  of  the  river  is  not  fixed  by  any 
legislation.  We  do  not  deem  it  at  all  de- 
cisive of  the  right  of  def  radant  to  croes  the 
river  "near"  Washington  to  fix  the  exact 
terminna;  It  Is  evident,  from  the  language 
of  the  records  and  affidavits,  that,  whatever 
may  have  been  the  understanding  In  the 
past,  the  town  of  Washington  Is  now  undtt- 
stood  to  be  located  tm  the  Pamlico  rlTcr. 
We  note  that  the  charter  d  flie  Washington 
Toll  Bridge  Oompany,  granted  December  24, 
1812,  empowers  the  company  '*to  bnlld  a 
bridge  across  Tar  river«  above  the  town  of 
Washington,  In  Beaufort  county,  and  near 
the  said  town,  to  commoice  at  Bridge 
street"  Washington  Toll  Bridge  Ool  t.  Gwn- 
mlasloiwrB,  81  N.  a  481.  It  also  appear^ 
from  the  reocwd  set  out  In  that  caae^  tbat 
subaequfflit  legblatlmi  r^ttred  to  It  as  Pnm- 
lico  river.  The  Centoiy  Dlcttonai^  refen 
to  Tar  river  as  **flowIng  teto  Pamlico  Bound. 
It  is  called  In  Its  lower  course  Pamlico 
river."  In  "North  Carolina  and  its  Besoor- 
ces,"  a  work  published  by  authori^  of  the 
State  Board  of  Agriculture  <1888)  p.  122,  It 
Is  said  of  Tar  river:  "At  Washington  It  ex- 
pands Uito  a  broad  estnary,  navlgaU«  fw 
see-golng  vessels,  and  thence  takes  the  name 
of  Pamlico  river."  We  note  these  deacr^ 
tlons  of  the  rtva,  not  as  showing  that  Wash- 
ington Is,  as  a  matter  of  law  or  fact;  on  the 
Tar  river,  but  as  Indicating  that  the  exact 
terminus  Is  not  known,  and  that.  In  ccm- 
strubig  the  charter,  this  tact  should  be  kept 
In  view.  It  Is  well  known  that  In  our  state 
other  rirers  have  been  called  by  more  than 
«ie  name  In  dlttoent  localities.  The  pur- 
pose of  the  Legislature  was  to  auttunlae 
the  defendant  to  consteuct  a  road  from  Ba- 
letgh  to  Qreenvllle;  thence  on  the  south  side 
of  Tar  river  to  Washington,  which  is  on  the 
north  side  of  the  river,  the  exact  statoa  of 
which.  In  respect  to  its  name^  Is  not  ascer- 
tained. Mo  one  doubte  that  the  road  was  to 
cross  "the  rlvo-  in  Pitt  or  Beaufort  counties, 
above,  or  near,  liie  town  of  Washington,  as 
shall  be  determined  by  the  board  of  direct- 
ors." These  facto  are  thus  settled.  It  was 
to  cross  the  river  from  the  south  to  the  north 
side,  to  some  point  "above  or  near  the  town 
of  Washington."  It  Is  not  seriously  conteod- 
ed  that  the  road  mmt  cross  at  ^low  Point, 
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or  that  to  cross  at  snch  polat  is  either  desir- 
able or  practicable. 

We  fnlly  concur  with  the  position  of  the 
learned  co ousel  for  plaintiff  in  regard  to  the 
mle  by  which  grants  of  power  to  corporations 
are  to  be  construed.    The  authorities  cited 
sustain  them.  "All  public  grants  are  strictly 
constmed.    Nothing  can  be  taken  against 
the  state  by  presumption  or  Inference^"  Dela- 
ware R  R.  Tax.  18  Wall.  206,  21  L.  Ed,  888; 
State  T.  Fre^xnt,  43  Me.  202.   In  ascertain- 
ing whether  the  charter  aothorizea  the  con- 
Btmctlon  of  a  bridge  over  a  navigable  stream, 
being  In  derogation  of  a  public  right,  the  rale 
ot  strict  construction  would  be  Invoked,  and 
the  power  would  not  be  found  unless  express- 
ly given.  The  conBtructlon  of  somewhat  simi- 
lar language  was  before  the  Supreme  Court 
of  Massachusetts  in  Fall  River  Iron  Works 
Co.  V.  Railroad,  87  Mass.  221,  where  BIgelow, 
C  J.,  said:  "We  cannot  doubt  that,  where  an 
nnrestrlcted  grant  of  power  Is  made  to  a  cor- 
poration to  construct  a  road  between  two 
points,  it  carries  with  it  the  right  to  cross 
navigable  waters.  If  they  Interfere  In  a  course 
or  route  wbdch  Is  otherwise  reasonable  and 
pr.ictlcable,  and  if  the  road  can  be  construct- 
ed without  destruction  of  the  public  easement 
or  seriously  impairing  its  convenient  enjoy- 
ment and  ussl"   The  poww  to  cross  the  river 
Is  ^ven  by  necessary  implication.  It  would 
be  to  attribute  to  the  Legislatnre  ^ther  Ignor- 
ance of  the  geography  of  the  state  or  a  pur* 
pose  to  trifle  with  an  ImiMrtant  subject  to 
say  that  It  did  not  know  that  to  leave  Green- 
ville at  a  point  on  the  souQi  side  of  Tar 
rlrer  and  go  to  Washington  did  not  neces- 
sarily involve  crossing  some  river  "above  or 
near  Washington."   Having  reached  the  con- 
clusion that  the  defendant  lias,  by  Its  charts, 
the  right  to  cross — ttiat  is,  construct  a  Bult> 
able  bridge  over—the  river,  the  question  aris- 
es whether  it  Is  restricted  to  sach  crossing 
"above**  Washington.  To  adopt  this  construc- 
tion wonld  be  to  eliminate  the  word  "near.** 
If  the  Legislature  Intended  to  fix  the  point 
of  crossing  definitely  "above"  Wa^lngton,  it 
wafl  unnecessary  to  use  the  word  "near."  As 
said  by  the  Supreme  Court  of  Massachusetts: 
"The  first  and  most  obvious  suggestion  is 
that  the  Legislature  did  not  hitend  to  fix  with 
absolute  certainty  and  precision  the  point  of 
departure  for  the  new  road  which  the  defend- 
ants  were  authorized  to  build.    In  using 
language  whldi  was  so  vague  and  Ind^nlte 
as  to  leave  op«i  for  future  determlnaU<ai  the 
location  of  this  point.  It  la  dear  that,  owing 
to  tbe  nature  of  the  ground,  or  for  some  otber 
■nffldent  reason,  it  wss  not  deemed  expedlrat 
or  necessary  to  fix  It  with  accuracy.    It  Is 
also  clear  that,  in  thus  MSlttlng  to  designate 
It,  It  was  their  Intention  to  delegate  the  pow- 
er of  locating  It  definitely  to  the  defendants 
or  tbeir  agents,  and  to  vest  in  them  the  exer- 
cise of  the  needful  judgment  and  discretion 
to  carry  Into  effect  tbe  authority  which  they 
intended  to  grant"    Fambam  on  Wato^ 
827  <ft).   niiu  we  flnd  In  the  Oefendaiit^s 


charter  power  given  the  board  of  directors 
to  determine  the  point  of  crossing  the  river 
—of  course,  to  be  exercised  within  the  limits 
of  the  grant — ^"above,  near,"  the  town  of 
Washington.  This  is  the  usual  form  in  which 
the  termini  of  proposed  railroads  are  fixed. 
It  la  necessarily  so,  because  we  know  from 
observation  that  the  exact  termini  of  rail- 
roads are  never  fixed  until  after  the  charter 
Is  granted;  hence  words  similar  to  those 
found  here  are  generally  used,  followed  by 
tbe  power  to  the  directors  to  fix  them  by  sur- 
vefy  or  otherwise  Justice  Blgelow  In  the  case 
cited  says:  "It  follows  that  unless  the  de- 
fendants bare  clearly  exceeded  the  limits 
of  this  discretion,  and  have  acted  either  in 
bad  faith  or  In  disr^[ard  of  the  just  limits 
which  by  a  reasonable  construction  of  the 
words  of  the  statute  should  be  put  on  tbeir 
power  to  fix  the.  terminus  a  quo,  they  caimot 
be  deemed  to  have  Invaded  the  plaintiff^ 
rights,  or  be  held  amenable  to  process  re* 
straining  them  from  prosecuting  their  work 
and  constructing  their  road,  according  to  the 
plan.  •  •  •  They  are  authorized  to  com- 
mence at  a  givoi  point  or  near  It  If  they 
embrace  tbe  latter  alternative,  a  wide  range 
is  necessarily  left  open  to  them.  The  word 
*near,'  as  applied  to  space,  can  have  no  posi- 
tive or  precise  meaning.  It  Is  a  relative  term, 
depending,  for  its  signification,  on  the  sub- 
ject-matter in  relation  to  whltdi  It  is  used 
and  the  circumstances  under  whidi  it  be- 
comes necessary  to  apply  It  to  surrounding 
objects."  Wood,  Nuls.  {  274.  We  thhik  this 
correctly  states  the  rule  of  construction,  and, 
applying  It  to  this  case,  we  are  of  the  opinion 
that  it  was  within  the  limits  of  the  power 
conferred  upon  the  directors  of  the  defend- 
ant, acting  In  good  faith  and  with  a  due  re- 
gard to  the  righto  of  the  publl<^  to  locate  the 
bridge  below  the  town  of  Washington. 

We  are  thus  brought  to  a  consideration  of 
the  question  whether  the  location.  In  the  llght- 
of  the  evidence  before  as  and  for  tbe  purpose 
of  disposing  of  this  appeal.  Is  reasonably  nec- 
essary to  the  accomplishment  of  the  purpose 
for  which  the  power  is  granted,  and  whether, 
In  the  light  of  such  evidence,  we  can  eas_  that 
It  Is  reasonably  practicable  to  locate  the 
bridge  above  the  counfy  bridge.  We  concur 
with  the  plaintiff  in  saying  that  if  the  loca- 
tion of  the  bridge  below  tbe  town  will  create 
a  nuisance,  and  If  defendant  reasonably  can 
accomplish  tbe  same  purpose  by  placing  it 
above  the  town,  the  cliarter  will  be  so  inter- 
preted as  to  confine  it  to  such  location.  16 
A.  &  B.  Ena  (1st  Bd.)  1001.  In  Hldcok  v. 
Hhies,  23  Ohio  St  523,  13  Am.  Rep.  255,  It 
is  said:  "Corporations  or  public  (^cers  are 
not  authorized  to  obstruct  the  navigation  of 
a  river,  under  a  legislative  grant  of  power 
merely  tor  the  building  of  a  bridge  across 
the  river,  when  the  bridge  can  reasonably  be 
conatmcted  so  as  not  to  destroy  tbe  naviga- 
bility of  the  river."  In  that  case  the  court 
found  that  the  effect  of  the  proposed  bridgs 
"would  effectually  destroy  all  navigation  and 
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practically  destroy  the  navigability  of  the 
rlTcr  above  the  bridge."  The  right  to  build' 
a  bridge  was  not  denied,  bnt  the  contest  re- 
lated to  the  kind  of  a  bridge  that  might  law- 
fully be  constructed.  An  Injunction  was 
■ought  only  against  the  building  of  a  bridge 
•Vlthont  a  draw."  Selman  v,  Wolfe,  27  Tex- 
as, 68,  was  an  action  for  damages  fOr  ob- 
structing a  navigable  atream.  The  jory 
found  that  the  obstructiim  waa  a  nuisance, 
and  the  court  held  that  the  statute  under 
which  plaintiffs  In  error  constructed  the 
bridge,  did  not  authorize  tbem  to  do  so.  We 
have  bdd  at  this  term,  In  Thomeson  r.  Rail- 
road (N.  C)  55  S.  B.  198,  that  power  confer- 
red upon  a  railroad  company  to  construct  and 
operate  a  railroad  must  be  exercised  with  a 
due  regard  to  the  rights  of  the  public  and  of 
the  owners  of  pK^rty  abutting  or  near  to 
flie  road.  In  Met  A^lnm  Dlst  v.  Hill.  6 
Ifc  R,  (1830-81)  IQS',  the  Jui*y,  upon  an  issue 
submitted,  found  that  the  erection  of  the  hos- 
pital for  the  reception  of  smallpox  patients 
would  be  a  nuisance,  endai^erlng  the  health 
of  the  persons  living  near  by.  It  was  ruled 
by  the  House  of  Lords  that  the  language  of 
the  statute  did  not  authorize  the  establish- 
ment and  maintenance  of  the  nuisance.  The 
power  being  In  the  Legislature  to  authorize 
the  obstruction  of  a  navigable  stream  by  the 
erection  of  another  highway,  as  a  county 
bridge  or  a  railroad  bridge,  the  courts  will  not 
undertake  to  control  the  exercise  of  the  power, 
^e  question  whether  the  proposed  bridge.  If 
an  obstruction.  Is  necessary  for  the  public  con- 
venience, Is  for  the  L^slatnre;  but,  In  Inter- 
iwetlng  statutes  by  which  It  Is  claimed  the  pow- 
er Is  conferred,  the  courts  wl  11  apply  the  rule  of 
strict  construction  and  Interpret  them  uptm 
the  theory  that  the  Legislature  did  not  In- 
tend to  confer  power  to  unreasonably  or  un- 
necessarily obstruct  the  highway  or  navl^- 
tion.  Famhami  on  Waters,  {  1296. 

For  the  purpose  of  deciding  the  controvert 
'ed  questions  of  fact,  necessary  to  dlqiose  of 
the  motion  for  an  Injunction,  In  do  manner 
aflFectlng  the  rights  of  either  the  state  or  such 
persons  as  may  be  entitled  to  sne,  to  have 
these  questions  in  some  appropriate  action 
decided  by  a  Jury,  we  are  ocmflned  to  the 
complaint  and  answer,  together  with  the  af- 
fidavits and  exhlblte  filed.  It  is  not  seriously 
contended  that  the  proposed  bridge  will  ob- 
struct—that Is,  altogether  prevent— boats, 
barges,  or  rafts  passing  up  and  down  the  riv- 
er, or  that  in  the  mode  of  Its  construction,  In 
rmpect  to  the  draw  and  the  caisson  apon 
which  It  rests,  the  most  awoved  methods 
have  not  been  adopted.  The  objection  Is  di- 
rected to  the  location  of  the  bridge^  and  not 
to  Its  kind  or  construction,  it  Is  alleged,  and 
not  contradicted,  that  it  is  being  ccmstracted 
in  accordance  with  the  plans  and  spedflca- 
tUsia  of  the  War  Department  and  its  engineer. 
The  power  to  control  the  management  of  the 
brl^e  after  Itt  constrnction,  by  requiring  the 
draw  to  be  k^t  open  at  all  proper  times,  the 
removal  of  rafts  or  d&rls,  the  dredging  of  the 


channel,  if  found  to  fill  up  by  reason  of  the 
caissons,  and  In  all  other  respects  In  which 
the  public  welfare,  Interest,  and  safety  Ls  In- 
volved, Is  ample  In  both  federal  and  state  gov- 
emments.  We  are  therefore  to  eliminate  all 
other  qnestlons  and  consider  the  testimony  on- 
ly In  regard  to  the  location.  We  find,  Ttpoa  an 
examination  of  the  authorities,  a  recognltlm 
of  the  principle  that  where  two  rlghte  exist, 
public  as  well  as  private,  they  must  be  used 
and  enjoyed  in  the  light  of  the  maxim.  -Sic 
utere,"  etc.  People  v.  R.  R  Co.,  15  Wend. 
134.  The  rule  laid  down  by  Mr.  Famham, 
and  which  we  think  correct,  is:  "As  commerce 
upon  land  has  Increased  and  become  more 
Important,  Its  requirements  have  modified  to 
some  extent  the  old  rule  which  prevented 
any  Interference  whatever  with  navigation 
rlghte,  and  each  right  modifies  the  other;  so 
that  the  obstruction  to  the  navigation  will  not 
be  r^rded  as  unreasonable  and  a  nuisance, 
unless  it  Is  material  and  unnecessary.  In  view 
of  the  requlremente  of  the  land  traffia"  3 
Waters,  1290.  He  furth»'  says :  "If  a  bridge 
Is  necessary  for  the  convenience  of  the  pnbllc. 
and  does  not  prevent  the  free  use  of  the 
stream  as  a  pnbllc  htc^way,  although  caus- 
ing scune  slight  inconvenience  to  those  who 
had  been  In  the  habit  of  navigating  the 
stream,  by  obliging  them  to  teke  some  addition- 
al precautions  in  passing  It,  It  Is  not  necessari- 
ly a  nuisance.  The  fact  that  the  chann^  is 
somewhat  abridged,  or  that  veasdis  aire  de- 
layed to  a  slight  degree,  does  not  render  the 
bridge  a  nuisance."  Mr.  Justice  McLean,  in 
Works  T.  Junction  R.  R.,  Fed.  Cas.  No.  18.M6, 
says:  "A  drawbridge  over  navigable  water, 
although  it  unavoidably  occasions  some  dday 
in  passing  It.  Is  not  necessarily  such  an  ob- 
stmctlon  to  the  navigation  as  to  amount  to  a 
nulsanG&  The  delay  is  submitted  to  In  con- 
sideration <tf  tiie  boiefite  conferred."  The 
discussion  of  the  Judge  In  this  case  Is  enlight- 
ening and  arooslte  to  the  one  before  us.  '^o 
constltuto  nuisance,  the  obstruction  must  ma- 
twially  interropt  general  navlgatlML."  Stete 
T.  Wllsm,  ^  He.  8 ;  Woodman  v.  Flttman,  n 
H&  456,  30  AtU  821,  1  Am.  St  Bep.  342.  In 
Attorn^  General  t.  Del.  &  B.  B.  R.  Co.,  27 
N.  J.  Bq.  1,  27,  it  la  said:  'mie  rule  of  lav 
Is  that  whore  a  bridge  over  a  navlgabls 
stream  is  erected  for  pid>lic  purpoKs,  and  pro- 
duces a  public  benefit,  and  leaves  reasonable 
space  fbr  the  passage  of  Tettels,  it  Is  not  In- 
dlcteble;  and  another  nde  Is  that  the  bridge 
must  ^pear  plainly  to  be  a  nuisance  before 
It  can  be  so  decreed,  since  a  court  of  eqnltr 
proceeding  by  bill,  like  a  crhnbia]  court  try- 
ing an  tadlctmoit,  must  give  the  defoidant 
tito  benefit  of  all  reasonable  doabts."  Wtl* 
llama  r.  Beardsly,  2  Cart  (Ind.)  BOl. 

We  h^  examined  wltt  care  tin  aflUlaTtta 
filed  hi  the  case.  Bllminatlng  the  OHnplaint 
and  answer,  we  find  an  Irrectmdlabte  conflict 
of  opinlm  in  the  affldavlta,  while  tiiere  Is  tnt 
little  of  tact  Beraiteai  persons,  who  ettha 
own  <x  operate  sail,  steam,  or  gu  Teasels 
and  boato  on  said  river,  express  the  opinloa 
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that  tbe  proposed  bridge  will  seriously  Im- 
pede, Impair,  and  obstmct  navigation.  Tww- 
ly-one  persons,  wbo  say  that  tb^  are  in  the 
same  position  to  form  c^lnton,  are  equally  ex- 
plicit and  positive  In  expressing  the  oplnlm 
that  the  proposed  bridge  will  not  materially 
burden.  Impede,  or  obstmct  navigatioa  upon 
the  said  river,  nor  will  It  seriously  Interfere 
with,  or  tend  to  diminish  or  discourage,  com- 
merce upon  the  said  river.  Each  of  the  affl- 
ants  gives  the  reasons  upon  whldi  their  opin- 
ions are  formed.  It  Is  Impracticable  for  us  to 
dlscoss  them  In  detail.  We  are  not  sufflcl^t- 
ly  familiar  with  the  qnestlons  Involved  to  do 
so  Intelligently.  We  take,  merely  as  Illnstrat* 
Ing  the  divergence  of  opinion,  the  affidavit  of 
Mr.  Bell,  who  says  that  he  is  62  years  of  age 
and  has  been  for  many  years  engaged  in  navi- 
gating the  river.  His  opportunity  fs  evident- 
ly good  for  forming  an  opinion.  He  says  that 
the  bridge  will  seriously  obstmct  navigation, 
giving  his  reasons  therefor.  Capt  Springer, 
on  the  other  hand,  says  that  for  25  years  be 
has  navigated  the  river.  He  says  that  In  his 
opinion  no  such  result  will  f(^low.  Both  ap- 
pear, from  their  affidavits,  to  be  mtelllgent, 
honest  men.  They  are  a  fair  sample  of  the 
other  affiants.  A  large  number  of  citlssens,  en- 
gaged in  all  kinds  of  occupations  and  profes- 
sions, express  divergent  opinions.  If  we  were 
controlled  In  our  Judgment  by  numbiera,  the  de- 
fendant would  have  the  advantage.  Kecur- 
ring  to  the  parties  to  the  action,  we  note  that 
the  complaint,  used  as  an  affidavit,  is  not  veri- 
fied by  Mr.  Pedrick  or  Mr.  Jones.  The  affida- 
vit of  Mr.  Havens  is  very  full  and  explicit, 
he  has  large  opportunities  for  knowing  the 
conditions,  and  his  opinions  are  entitled  to 
much  weight  Mr.  Packard,  an  Intelligent 
and  evidently  well-informed  man  and  resident 
engineer  of  defendant,  says  that  he  has  un- 
usual (^portunltles  for  observing  the  charac- 
ter and  class  of  commerce  carried  on  upon 
the  river;  that  be  has  made  careful  sound- 
ing examinations  and  surveys  for  the  purpose 
of  ascertaining  the  depth,  width,  character, 
and  course  of  the  channel  for  a  distance  both 
above  and  below  the  town  of  Washington. 
He  gives  the  result  of  his  work  as  stated 
herein.  He  says  that  during  the  month  of 
September  pilings  were  driven  at  the  points 
at  which  tbe  center  pier  and  end  piers  of  the 
draw  will  be  located ;  that  from  the  time  of 
the  driving  of  the  pilings  to  that  of  makhig 
the  affidavit  there  has  been  left  opai  some- 
thing more  than  half  of  the  total  space  that 
will  bo  provided  for  the  passage  of  boats  when 
the  bridge  is  completed ;  that  during  this 
time  be  has  been  dally  either  on  the  river  or 
the  shore  opposite  the  proposed  draw,  and  has 
seen  every  day  nimibers  of  sailing  vessels, 
fitenmers,  gas  boats,  tugs  and  barges,  and  tugs 
with  rafts  of  logs  pa°s  through  said  space 
without  delay,  hindrance  or  difficulty;  that 
during  said  time  the  wind  has  been  variable, 
usually  heavy  tides  have  prevailed,  and  for  a 
considerable  portion  of  the  time  the  weather 
bas  been  wbat  Is  omnmonly  called  stormy. 


Capt  Mohan  says  that  be  Is  engaged  In 
navlgatliig  the  river,  transporting  lumber  and 
general  freight  to  and  from  Washington  and 
Philadelphia  and  other  Northern  points ;  that 
bis  1>arge  ia  a  vessel  of  4S2  tons,  188  feet 
and  7  inches  on  keel,  and  about  190  feet  and 
10  Inches  beam,  and  about  12  feet  deep,  and 
<me  of  tbe  largest  which  comes  Into  these 
waters" ;  that  barges  can  be  navigated 
through  the  draw  In  the  proposed  bridge 
without  difficulty ;  and  that  the  bridge  will 
not  impede,  bnrden,  or  obstruct  navigation. 
He  gives  the  width  of  draws  and  manner  of 
construction  of  bridges  over  a  number  of  navi- 
gable rivers  between  Washington  and  Phila- 
delphia, showing  that  the  draw  In  the  bridge 
In  controversy  corresponds  with  many  others. 
He  says :  "Affiant  does  not  know  of  any 
drawbridge  across  any  river  In  North  Caro- 
lina that  Is  more  easy  of  access  and  less  diffi- 
cult to  pass  through,  or  that  constitutes  less 
of  an  obstraction  to  navigation,  than  will  the 
drawbridge  now  being  constructed  by  defend- 
ant" In  the  light  of  this  conflict  of  opinion, 
and  in  view  of  the  fact  that  courts  of  equity 
are  cautious  in  interfering  with  a  public  im- 
provement upon  an  allegation  of  apprehended 
Injury,  we  would  hesitate  to  enjoin  the  fnr- 
ther  constractlon  of  this  bridge.  Judge  Mc- 
Lean in  Works  v.  Junction  Co.,  supra,  a  con- 
troversy much  like  this,  says  that  where  the 
evidence  is  equally  balanced,  "the  preventive 
and  extraordinary  remedy  Invoked  ought  not 
to  be  glv«i." 

Several  witnesses  express  the  opinion  that 
It  would  be  practicable  for  defmdant  to  lo- 
cate its  bridge  above  tbe  county  bridge.  Tbe 
testimony  In  this  respect  Is  conflicting.  In 
Barnes  v.  Calhoun,  87  N.  C.  199,  plaintiff 
sought  to  enjoin  the  constmctlon  of  a  mill, 
for  thai  It  would  create  a  public  nuisance, 
robbing  lands,  and  Injuring  the  health  of  the 
people.  Tbe  testimony  was  conflicting.  Judge 
Gaston  said :  "Upon  tbe  whole,  we  confess 
that  the  strong  leaning  of  our  opinion  Is  with 
those  who  think  that  the  apprehensions  of  the 
plaintiff  are  not  without  foundation.  But  we 
do  not  on  that  acoonnt  feel  ourselves  au- 
thorized to  grant  the  extraordinary  remedy, 
which  be  asks  of  ns.  We  oitertaln  no  doubt 
of  the  right  of  this  court  thus  to  act  In  cases 
of  undoubted  and  Irreparable  mischief,  and 
we  hold  that  It  may  thus  act  upon  the  appli- 
cation of  individuals,  not  only  In  the  case  of 
a  private  nnlsance,  but  where  the  Individuals 
suffer  special  injury,  In  the  case  of  a  public 
nuisance  also.  Spencer  v.  London  &  Birmlne- 
ham  Railroad  Co.,  8  Simons,  193.  But  it  wUl 
only  act  In  a  case  of  necessity  where  the  evil 
sought  to  be  prevented  Is  not  merely  probable, 
but  undoubted.  And  It  will  be  particularly 
cautious  thus  to  Interfere  where  the  appre- 
hended mischief  Is  to  follow  from  such  estab- 
lishments and  erections  as  have  a  tendency 
to  promote  the  public  convenience."  He  em- 
phasized the  right  of  the  plaintiff  to  sue  at 
law  for  dam^es,  and.  If  necessary,  upon  a 
Tordict  eatabllshliig  tbe  nuisance,  a^iy  for 
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eqattable  rellefl  Zn  Attorney  General  t.  Lea« 
88  N.  a  801.  Judge  Nash,  dtlns  Attom^  Gen- 
end  T.  Bloimt,  11  N.  a  884, 15  Am.  Dea  626, 
sayB  that  the  conrt  will  oiifoin  a  public  nnl- 
■ance  **ki  a  plain  ease.*'  (Italics  hliO  &i 
ttilB  caaa  aa  Injonctlon  to  ODjoln  tbo  etectkm 
of  a  pnblfc  mill  was  dlamlaeed.  In  Bimpam 
T.  Justice,  48  N.  a  116^  xdalntlff  sought  to  en- 
join a  private  nnlsaiue.  Pearson,  J.,  bbts 
13tat  the  fact  of  nuisance  must  be  establUdied 
br  an  action  at  law  or  "by  Hrong  and  wt- 
Mtwerable  proof."  (Italics  his.)  The  same 
principle  controlled  tbe  court  In  Wilder  t. 
StrlcUanO,  65  N.  a  889 ;  Nash,  a  J.,  saying 
that,  if  the  erection  of  tbe  mill  should  result 
In  a  nuisance,  the  courts  of  law  would  be  opoi 
to  the  omnplahiants.  Hyatt  t.  liters,  78  N. 
C  282;  Dorsey  t.  Allen,  86  N.  C.  858.  88  Am. 
Rep.  701;  Beybum  t.  Sawytf.  185  N.  a  828, 
47  S.  B.  761,  65  L.  B.  A.  880,  102  Am.  St  Rep. 
665.  When  we  IcxA  into  other  Jurisdictions, 
we  And  the  same  rule  uniformly  adhered  to. 
In  Baton  t.  N.  T.  ft  K  R  Railroad  Oo.,  24 
N.  J.  Bq.  4^  whl<A  was  a  bill  to  enjoin  the 
constnictl<m  of  a  bridge  over  a  navigable 
water,  the  chancellor  said:  "The  work  which 
Is  son^^  to  be  enjoined  Is  a  public  enterprise 
of  much  Importance  to  the  people  of  tbe  state, 
who,  through  their  Leglslatore,  have  author- 
ised its  construction.  I  find  no  eridoice  of 
bad  faith  on  the  part  oi  defendant,  aor  even 
any  interpolation  of  It  This  court  Is  always 
reluctant  to  stay  the  progress  of  such  enter- 
prises, find  will  only  do  so  in  a  case  clearly 
calling  for  Its  Interrentltm."  He  fnrOier  says 
that  if  tlie  defoidants  have  done  any  wrong 
or  unauthorized  act  "th^  may  be  called  to 
answer  for  It  la  a  court  of  law.  Th^  re- 
ceive no  license  or  immunity  by  tbe  refusal 
of  this  court  to  Interfere  with  than  on  this 
ai^Ucatloo." 

There  is  another  view  ot  the  case  pressed 
upon  oar  attention.  It  appears  that  tlie  de- 
fendant made  contracts  for  the  construction 
of  the  bridge  and  expended  large  amounts  ct 
money  In  the  preparatlw  tor  Its  pladng;  that 
for  aeveral  months  it  was  at  work  thereon ; 
that  pilings  were  driven,  the  foundation  of 
the  structure  made,  and,  as  one  witness  said* 
about  one-fourth  of  the  work  done,  before 
any  appllcatlMi  was  made  Cor  an  Injunction. 
It  Is  said,  In  reply  to  this,'  that  plaintiffs  had 
made  application  to  the  Attorney  General  to 
Institute  salt  and  were  awaiting  action  by 
him.  While  the  delay  In  bringing  the  action 
Is  not  controlling  In  our  minds,  we  cannot  dis- 
regard the  facts  In  the  record.  It  Is  manl- 
feet  that  the  questlcHi  of  the  IocatI<m  of  the 
bridge  has  been  discussed  by  the  citlsens  of 
Washington  and  the  defwdant  for  some  time, 
and  that  there  Is  a  division  of  public  opinion 
in  regard  to  It  The  reports  of  Gapt  Johnson 
of  the  Engineer  Corps  shows  this.  The  sur- 
veys were  being  made,  and  many  and  mrat 
onmlstaliable  steps  were  taken  showing  that 
deffflidant  had  selected  the  location  for  tbe 
construction  of  this  bridge.  The  observations 
of  the  chancelkw  In  Baton  v.  N.  Z.  &  L,  B. 


R.  It,  mvfn^  In  this  aspect  of  Ibe  case^  are  la 
point  It  msy  be  pn^ter  to  say  tbat  we  do 
not  oimcur  in  tlie  view,  pressed  d^^dant 
that  the  dedskm  of  the  Secretszy  of  War  per- 
mitting tbe  location  of  the  bridge  is  conclu- 
sive. Tbe  control  of  Its  navigable  waters  is 
with  tbe  state ;  the  auttorlty  of  tbe  geaueal 
govenusent  b^ng  only  cumulative  protectkm 
from  an  Interference  with  commerce.  Lake 
Shore  ft  11  B.  B.  v.  Ohio,  166  V.  &  866.  17 
Sup.  Ct  867.  41  L.  R.  A.  747. 

Upon  a  careful  review  of  the  erldeDce  and 
authorities,  we  concur  with  his  honor,  and  his 
Judgment  must  be  affirmed. 

BROWN,  J.,  did  not  Bit  <m  tbe  hearing  <tf 
this  case. 


BLBDSOB  V.  COLUMBIA  MIIXB  OO. 
(SiQvsma  Court  of  South  Oantllns.  Dea  11, 

Appiuir-Di8Mis8A]>— Service  of  Cask  Ann 

BXOBFTIONS. 

Under  Code  Olv.  Proe.  |  345,  providing 
that  irtwrs  appellant  falls  to  prepare  hla  ap- 

Cl,  It  shall  amount  to  a  vniver  thereof,  nn- 
I  the  coart  permits  It  to  be  perfected  aa 
provided  by  sections  830  and  349,  where  tbe  caae 
and  exception*  were  not  served  within  the  statu- 
tory time,  and  there  was  no  sadsEsctory  ex- 
cuse, the  appeal  should  be  dlsmliwed. 

[Bd.  Note. — ^For  cases  in  pc^t  see  Cent.  Difc 
vol.  8.  Appeal  and  Brror.  Ii  2507-.2510;  8126, 
8127.] 

Appeal  from  Gomuuu  Pleas  Circuit  Court 
of  Richland  County. 

Action  by  one  Bledsoe  sgalnst  the  Gt^um- 
Ma  MUlB  Company.  Judgmmt  for  plalntifl; 
and  defendant  appeals.  Dismissed. 

The  facts  on  viblch  this  motion  was  made 
are  substantially  as  follows:  A  vwdlct  was 
obtained  In  favor  of  plaintiff  at  April  term. 
1006,  Richland  county.  Motion  tot  new 
trial  was  made,  and  on  August  15,  1906^  the 
circuit  Judge  granted  a  new  trial  nlst  On 
August  25tb  plaintiff  ronltted  amount  re- 
quired by  ord«r  nlst  On  August  2Sttk  no- 
tice <a  appeal  was  served  by  Messru.  Ab- 
ney  ft  Thtmison,  attomears  of  record  for 
defudant  Jud^nent  was  cotored  S^tem- 
ber  28th.  Octob^  2d  Hr.  Thomson  notifi- 
ed Messrs.  Abn^  ft  niomson  that  ap- 
peal had  been  abandoned,  and  asked  pay- 
ment of  Judgment  and  costs.  Beginning 
with  August  15th  Messrs.  Abney  ft  Thomson 
continuously  tried  to  obtain  an  adjustment  of 
the  dlfFerences  between  them  and  the  casual- 
ty company  conducting  the  suit  giving  no- 
tice from  time  to  tUne  of  the  condition  of 
tbe  case  and  of  the  contention  of  plaintiff's 
attorneys,  which  culminated  on  October  llth 
in  notice  to  defendant  of  tbeir  withdrawal 
from  the  case  on  that  date.  The  Import  of 
this  notice  seems  not  have  been  comprehend- 
ed by  defendant  until  further  correspondence. 
On  October  27th  Mr.  Shand  was  informed 
that  his  services  were  desired  by  defendants 
In  the  appeal,  and  on  Monday,  the  20th,  b» 
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tooketf  Into  tiie  mattw,  Init  wai  muble  to 
■ore  bli  proposed  caw  on  that  day.  After 
oomnranlcfttlons  from  flefendant  ud  attor- 
neys  of  caanalty  company,  caw  for  appeal 
waa  made  np  and  semd  cm  NoTtmbar  8d 
and  ■'ntmn^  filed  In  tbfa  conrt  PUdntUTa 
attorney  returned  proiKned  caae  Mmd. 

Frank  O.  Tompkins,  for  the  motion.  B, 
W.  Bhand,  opposed. 

PBB  CURIAM.  This  Is  a  motion  to  dla- 
mlsB  the  appeal  herein  for  fallare  to  serre 
case  and  eKceptlons  for  approval,  as  required 
by  law.  Section  84S  of  the  Code  of  CItII 
Procedure  proTldes  that,  wbenerer  the  ap- 
pellant falls  to  prepare  his  appeal,  bis  failure 
to  do  so  shall  amount  ^to  a  walra  thereof, 
nnless  the  conrt  permit 'the  appeal  to  be  per- 
fected, as  provided  In  sections  SS9  and  840. 

It  appearing  that  the  ease  and  exceptions 
were  not  served  In  the  time  required  by  law, 
and  there  beli^  no  satisfactory  showing  that 
the  said  default  was  due  to  mistake  or  ex- 
cusable neglect,  the  court  Is  of  the  optolon 
tbat  the  appeal  should  be  dismissed. 


AliDBlOH  T.  AIJ>IUOH  et  al. 
(Supreme  Gowt  of  Booth  Oatollna.  Mot.  21, 

i9oe.) 

1.  PABTtnoif— YaIiItation  bt  CoianBsiomaa 
— Svmno  AaxDg. 

The  clrcttit  court  will  not  set  aside  the 
valuation  pat  by  commlsBlonet^  In  partitioii, 
on  lands  to  be  divided,  anless  it  is  so  groos  and 
unequal  as  to  warrant  an  inference  of  unfair 
or  unpropw  motives. 

2.  Suae— Adtahck  ik  Bid. 

Though  parties  dissatisfied  with  the  valoa- 
tion  of  conuaiBflionen,  In  partition,  mav  bring 
tbt  property  to  sale  bv  securing  a  bid  for  a 
mMeriaf  advance  in  price  over  such  valuation, 
Oia  retom  of  the  commissioners  cannot  be  va- 
cated hj  the  unsecured  bid  of  a  struger  to 
the  recMd. 

Appeal  from  Conmion  Pleas  Circuit  Court 
of  Barnwell  County;  Prince,  Jndge. 

Action  by  Alfred  Aldrlcb,  executor,  against 
Bosa  Aldrlch  and  others.  Decree  for  plain- 
tiff, and  defmdants  8.  A  Richardson  and 
Mell  Duncan  anteal.  AfOnned. 

B.  T.  RIc^  tar  ^pellanta.  D.  S.  Hender- 
wm.  for  respmident 

JONBS,  J.  The  uecQtor  ot  Mrs.  Martha 
Ayer  Aldrlch  brought  this  action  to  obtain 
a  omstroction  of  ber  will,  to  adjust  fl»  righto 
and  eqaitlea  of  the  parties  beneficiary  then- 
under,  and  to  partition  the  lands  known  as 
"The  Oaks"  among  her  devisees,  they  to  ac- 
count flor  the  vahie  of  adTancemoito  In  ttia 
final  dlTlskm.  Jndge  Oage  made  a  decree^  to 
which  no  exception  has  been  taken,  constru- 
ing the  tUI  aa  totendlng  that  her  diUdreo, 
devlaees,  should  share  equally  after  deducting 
BdraseemoitB.  mnd  ordering  tbat  a  writ  of 
partition  be  laiaed  to  five  eomnUsslonwa,  two 
to  be  named  by  ttaa  plalntUb,  two  tbe 
flftftmflfl"<*i  and  the  fifth  by  the  clerk,  direct- 


ing them  to  aiwrtaln  and  report  tbe  value 
of  certoto  lands  qteclfically  derlaed  1^  tea- 
tatrix  to  her  daughters,  Miss  Rebecca  Ald- 
rlch and  Mrs.  Mary  Aldrlch  Allen,  and  the 
ralne  of  certain  lands  given  by  tha  tesutrlx 
In  her  lifetime  to  ber  daughters,  Mrs.  Sarah 
Aldrlch  Richardson  and  Mrs.  Cornelia  Ald- 
rlch Dmcan,  Talnatl<m  to  be  made  as  to  the 
time  of  tbelr  gift  by  the  testotrix,  directing 
also  that  12.700  be  charged  against  the  share 
of  Mrs.  Allen,  and  $1,600  against  the  share  of 
her  danghter,  Mrs.  Daisy  Aldrlch  Bouham, 
as  advances  made  to  them  respectively,  and 
rtfwred  to  In  tbe  will.  Tbe  plalntlft.  Alfired 
Aldrlcb.  and  the  defsodant  Mrs.  Rosa  Ald- 
rlch, having  admitted  receiving  advancements 
exoeedtog  tbe  valoa  at  tbelr  shares,  claimed 
no  further  intareat  in  tbe  estote.  The  decree 
of  jndge  Oage  eondnded  as  follows :  fTbat. 
stter  reccanmendlng  what  lands  ehall  be  sold 
for  the  purpose  of  paying  the  spedflc  be* 
qneato  and  legacteo  mmtltmed  In  tbe  will, 
and  tbe  ooato  of  proceedings,  said  commis- 
sioners do  forthwith  divide  tbe  undivided 
realdne  of  tb»  lands  of  said  estate  b^em 
the  said  Robert  Aldrlch,  Rebecca  Aldrlcb, 
Sarah  Aldrlch  Richardson,  Mary  Aldrlcb 
Allen,  Daisy  Aldrlch  Bonbun,  and  OomeUa 
'  Aldrlch  DoDcan.  equally  after  deducting  from 
tb»  share  of  each  for  equality  of  partition  tbe 
value  of  advancemento  heretofore  made  them, 
ascertained  by  the  commissioners  as  herein- 
before directed,  or  as  recited  In  said  wilL 
That  any  of  tba  parties  have  leave  to  ivply  at 
the  foot  of  tills  decree  for  sndi  farther  orders 
aa  may  be  neoeasary  to  carry  tbe  same  into 
^fect"  The  commissioners  appointed  under 
tills  order  wwe  J.  a  Ctelflln,  J.  B.  Harden. 
W.  W.  MborOb  N.  F.  B:iAIand,  Jr..  and  W.  I. 
Johns,  and,  after  being  sworn  and  viewing  tbe 
land,  the  commissioners  made  their  retum--a 
maj«ity  r^rt  by  tbe  first  four  named  com- 
mlssloners  and  the  minority  report  by  Com- 
mlB8lon»  JobM.  Tbe  nn^aity  npatt  valued 
the  tract  conveyed  to  Mrs.  Richardson  In 
the  Utetlme  of  tbe  teetotrlx  at  $2,900,  and 
tbe  tract  oomveyed  to  Mra.  Duncan  at  $8,040, 
and  recommended  that  Mrs.  Duncan  pay  Mrs. 
Richardson  $40,  so  as  to  make  tbe  sum  ad- 
vanced to  oadi  $8/)0a  Bach  of  tiwee  tracte 
contolned  about  400  acres  and  were,  there- 
fore, valued  at  abont  $7JfO  per  acra  Com- 
missioner Johns,  making  the  minority  report, 
valued  these  lands  as  not  exceeding  $4  to  $5 
per  acre  at  tbe  time  of  tiio  gift  of  them  by  Ibe 
testatrix.  With  retpect  to  these  valuations 
three  contentions  were  raised  before  Judge 
Prince  In  behalf  of  Mrs.  Richardson  and 
ISn.  Duncan  by  exc^tkms  to  tha  retnm  of 
tbe  commissioners:  (1)  That  tbe  ommUs- 
aloners  violated  the  order  of  Judge  Oage  re- 
quiring Talnatioos  as  to  tbe  time  ot  the  con- 
vsyance;  (3)  to  not  a^ralslng  wlttaont  ref- 
erence to  ImtnoTemento  subsequently  placed 
thereon  by  tbe  grantees;  (8)  tbat  tbe  ralna- 
tlon  was  excessive.  Jndge  Prince  overruled 
these  exertions  and  sustained  tiie  majority 
rcsnrt  The  appellants,  Mrs.  Blchardstm  and 


Digitized  by  Google 


888 


K  SOtTTHBABTBaN  BEPOBTS& 


(s.a 


Mrs.  Dnncan,  renew  their  contention  bjr  ez- 
ri^ticms  to  tbiB  court. 

The  first  and  aecond  groan  da  of  objection 
were  properly  oTermled  by  Judge  Prince, 
as  there  was  no  erldokce  offered  to  show  that 
the  oonimlBsioners  violated  the  order  of  Judge 
Qage  In  this  partlcalar;  on  the  contrBry.  It 
appeared  by  the  oath  of  KIrkland,  one  of  the 
commissioners,  that  the  oommlsstoners  did 
ralne  these  lands  as  of  the  date  of  their  ac- 
gnlfiltlon  by  the  defendants,  which  was  before 
any  Improvements  were  placed  thereon  by  the 
defendants.  The  third  objection  Is  very  sat- 
isfactorily disposed  of  by  Judge  Prince  In  tills 
language,  which  we  quote  In  fall : 

"As  to  tlie  third  ground  of  objection  ally- 
ing excessive  valuation,  whI<A  has  been  sap- 
ported  by  a  number  of  affidavits,  while  It  Is 
true  that  a  return  to  a  writ  In  partition  may 
be  assailed  la  this  way,  and  In  a  proper  case 
may  be  set  aside  and  the  writ  In  partition 
recommitted  to  the  same  or  some  other  com- 
missioners, yet  it  Is  not  a  practice  to  be  fav- 
ored, and  ahoald  be  done  only  in  extreme 
cases,  such,  for  Instance,  the  authorities  say, 
as  where  fraud  or  misconduct  caa  be  Imputed 
to  the  commlsslonera.  I  find  nothing  of  the 
sort  In  this  case.  It  Is  simply  a  matter  of 
opinion  among  the  various  parties  who  have 
testified  pro  and  con,  and  the  affidavits  are 
as  numerous  and  strcmg  on  the  one  side  as  on 
the  oth«,  and,  as  the  affiants  are  nearly  all 
strangers  to  me,  I  have  no  means  of  judging 
of  the  weight  I  sboilld  attach  to  their  several 
statements.  The  tribunal  designated  by  the 
law  for  the  ascertainment  of  values  and  the 
equal  division  of  the  lands  is  the  commis- 
sioners In  partition,  and  their  Judgment  must 
be  held  In  higher  esteem  than  any  other. 
They  are  supposed  to  be  not  only  good  and 
true  men  of  sound  Judgmrat  and  discretion, 
but  chosen  with  reference  to  their  special 
fitness  fbr  the  duties  assigned  to  them,  'and 
selected  upon  the  highest  principles  of  fair- 
ness to  all  parties,  two  dioeen  by  the  plain- 
tiffs, two  by  the  defendants,  and  the  fifth 
by  the  clerk  of  the  court,  all  sworn  to  fairly 
and  Impartially  perform  the  duty  imposed 
upon  them.  The  tribunal  thus  selected  Is 
calculated  to  Impire  confidence,  and,  In  the 
absence  of  anything  going  to  Impeach  the 
bcma  fides  of  their  acts,  their  decision  should 
be  final.  It  Is  rarely  the  case  that,  In  the 
division  of  a  large  estate  among  a  great  many 
parties,  all  will  be  satisfied  with  the  return 
of  the  commissioners,  and.  If  their  decision 
can  be  set  aside  simply  because  some  are  dis- 
satisfied with  the  result  and  produce  affida- 
vits of  those  who  differ  in  opinion  with  the 
commissioners  as  to  values,  the  same  thing 
would  be  gone  over  and  over  again  and  again 
as  long  as  honest  men  differ  In  opinion,  and 
there  wonld  be  no  end  to  the  litigation.  The 
law  I  think  well  settled  in  conformity  with 
the  foregoing  views.  Geer  and  Wife  v. 
Wind's  Ex'rs,  4  Desaus.,  page  85,  -wh&e  it 
Is  held  that  the  return  of  commissioners  in 
the  division  of  land  oa  wilt  of  partition  will 


be  8l^>ported  by  the  court  unless  clearly 
shown  to  be  erroneous  and  unjust.'  In  the 
absence  of  any  evidence^  the  court  Is  bound 
to  assume  that  the  commissioners.  In  onn- 
pllance  with  their  sworn  duty,  acted  fairly 
and  Impartially,  and  made  sodi  partitioa  as 
in  their  judgmont  vras  best  ftv  the  interest 
of  all  parties  concerned.*  RIl^  v.  Oainei, 
14  S.  G.  454,  468.  For  these  reasons,  excep- 
tlons  1  and  2  are  ova*rnIed.  I  have  hesitated 
much  in  coming  to  this  conclusion,  for  the 
reason  that  I  have  beea  profoundly  Inqinssed 
with  the  strength  and  force  of  tlie  acnumait 
of  counsel  for  the  defendants. 

"There  Is  another  reason  why  I  do  not  fed 
at  Uber^  to  sustain  the  first  two  exceptlwu, 
and  It  Is  this:  In  my  opinion,  the  decree  of 
his  honor.  Judge  Gage,  practically  ctHistttntea 
the  commissioners  in  partition  arbitrator! 
to  ascertain  and  report  the  value  of  the  lands 
advanced  these  excepting  defendants.  Their 
return,  therefore,  should  not  be  disturbed  un- 
less for  reasons  that  would  set  aside  an 
award  of  arbitrators  appointed  under  the  rule 
of  court  The  award  of  arbitrators  wUl  not 
be  dlsturt>ed  by  the  court  unless  It  ta  made 
clearly  to  appear  that  they  exceeded  their 
authority,  or  were  guilty  of  corruption  or 
partiality.  In  this  case  no  such  showing  Ii 
made.  Besides,  In  Butikler  v.  Farrow.  Rich, 
Eq.  Cas.  178,  ISO,  In  speaking  of  the  commis- 
sioners in  partition,  the  court  uses  thu  lan- 
guage: 'The  commissioners  are  the  agents 
of  the  parties,  acting  under  the  authority  of 
the  court,  and  they  are  as  much  bound  by 
their  return,  made  In  due  form,  fairly  and 
Impartially,  as  a  plaintiff  and  d^mdant 
would  be  by  any  award  of  arbitrators  made 
under  a  rule  of  court'  There  is  no  doubt 
that  this  is  true,  and,  if  tme^  the  bordai  of 
showing  the  mala  fides  of  the  commisaioners 
Is  on  those  who  attack  their  return.  'An 
award  will  not  be  set  aside  except  tor  cor- 
ruption or  partiality  In  the  arbitration  or  for 
some  manifest  error  made  by  tSmn,'  AA:ew 
V,  Kennedy.  1  Bailey,  46." 

It  Is  urged  by  appellant  that  the  court  nred 
In  holding  that  the  return  of  commissioners 
could  not  be  assailed  except  for  fraud  or  mis- 
conduct; whereas,  it  should  have  been  held 
that  said  report  could  be  assailed  for  mistake 
and  manifest  Injustice,  and  that  the  pr^xwd- 
erance  of  the  proof  was  that  the  said  return 
was  unjust  Sy&x  If  it  should  be  oMiceded 
that  a  preponderance  of  the  evidence  outside 
the  report  of  tiie  commissioners  <m  the  lands 
given  Mrs.  Richardson  and  Mrs.  Duncan  was 
too  high.  It  was  pTopa  to  sustain  the  valna* 
tlon  made  by  the  commisslonas,  unless  ths 
court  was  satisfied  that  the  valuation  was 
80  grossly  Incorrect  and  unequal  as  to  war- 
rant an  Inference  that  the  ctKomlsshMiers  ftc(> 
ed  from  an  unfair  or  improper  motive^  It 
is  a  matter  of  common  knowledge  that  men 
of  experience  may  honestly  differ  as  to  the 
value  of  lands.  9o  Jong,  Oioefbre,  as  the 
valuation  by  commissioners  may  be  account- 
ed for  on  this  ground  .It  should  be  sustained. 
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and  It  b  not  snfflclent  to  orerthrow  a  ralna- 
thm  by  commlBSlonen  merely  to  show  that,  in 
the  opinion  of  other  honeat  and  experienced 
men,  the  tme  value  1b  higher  or  lower  than 
that  made  by  the  commlaalonera  nnder  oath. 
The  role  In  England,  as  stated  In  Freeman 
on  Co-Tenancy  and  Partition,  {  626.  Is  that  "It 
la  Improper  for  the  court  to  Interfere  with  the 
valaation  of  commlsaloiwn,  nnleaa  there  be 
scHne  mistake  In  It  lo  gross  as  to  Induce  tbn 
court  to  think  that  the  commlaaloners  hare 
acted  from  unjust,  oormpt  or  fraudulent  mo- 
tives." Such  la  the  rule  In  this  state,  and 
the  courts  ainily  substantially  the  same  rule 
In  vacating  the  return  of  commissioners  In 
partition  as  are  applied  In  vacatlt^  awards 
of  arbitrators  apolnted  under  order  of  court 
In  Greenville  t.  Spartanburg,  62  S.  G.  106, 
12S,  40  B.  B.  147,  It  Is  declared  that,  to  avoid 
an  award,  it  is  necessary  to  show  that  the  ar- 
bitrators exceeded  their  power,  or  were  guilty 
of  fraud,  corruption,  or  partiality,  or  were  in- 
fluenced by  some  gross  and  palpable  mlstakb 
of  law  or  fact  It  Is  true  that  the  return  ot 
commissioners  In  partition  Is  not  absolutely 
final  and  la  to  be  submitted  to  the  court  for 
confirmatlcm,  still,  in  confirming  or  rejecting 
said  reti^  the  court  will  not  retry  matters 
of  valuation  whldb  It  was  the  duty  of  the 
commlasionerB  to  detmnlne,  but  will  consider 
the  objections  and  evidence  preaokted  against 
the  return  only  with  a  view  to  ascertain 
vrheQier  tbe  return  Is  the  result  of  the  fftlr 
anci  Imparttal  Judgment  of  the  commissioners 
and  wMiIn  their  jfowet  to  make. 

After  setting  oft  to  Hiss  Rebecca  Aldrlch 
lOO  acres  ot  "The  Oaks"  tract,  indndhig  the 
ancestral  hmne  of  Aldrlch,  and  00  acres  of 
■aid  tract  In  addition  to  the  "ShndT  tract  of 
ISO  acres  to  Mra.  Allen,  as  to  which  no  con- 
tentI<Mi  htui  arisen,  the  majority  of  the  com- 
znl88lon«B  ai»pralsed  the  residue  of  *vrhe 
Oaks'*  tract,  consisting  of  about  W2  acres,  at 
$15  per  acre,  and  allotted  to  Bobert  Aldrlch 
SOO  acres  ttiereof,  valued  at  $3,000,  and  to 
Sirs.  Bontaam  100  acres,  valued  at  $1,600, 
which,  witii  $1,500  of  pn^erty  prevlou^  ad- 
vanced, made  her  portion  $8,000,  and  recom- 
mended  a  sale  of  the  remalnbig  BSt  acres  of 
"The  Oaks"  tract  CtHumlssIoner  Johns,  In 
bis  minority  report  valtud  tiiese  lands  at 
$26  per  acre,  and  states  his  reasons  tikerefor 
as  fbllows:  "My  valuation  of  $26  per  acre 
of  'The  Oaksf  place  la  based  expressly  upon 
the  fact  that,  upon  a  carefal  examination  ot 
the  lands,  I  find  that  It  Is  covered  with  very 
fine  pine  timber,  and  Is  very  near  the  town 
of  Barnwell,  and  also  la  a  magnificent  tract 
of  land  with  little  or  no  waste  land ;  and  upon 
the  fact  that  I  oCf«ed  to  the  majorl^  of  the 
board  ot  eranmlssloners  to  take  title  entire 
tract  of  867  acres  (same  behig  left  after  said 
specific  devises  to  Mrs.  VL  A.  Allen  and  Be* 
becca  Aldrlch)  at  the  price  of  $25  per  acre, 
and  pay  the  cash  for  same  upon  examination 
of  deeds."  It  i^tpeaxs  that  about  225  acres  of 
this  land  Is  woodland,  as  stated  in  tiie  afll- 
davlt  ot  W.  W.  Duncan.  In  suppwt  ot 


motion  to  vacate  the  return  of  commissioners, 
the  appellants  submitted  a  number  of  affida- 
vits, among  them  one  by  OnnmlKloner  Johns, 
declaring  his  willingness  to  take  the  residue 
of  "The  Oaks"  tract  at  $20  per  acre,  another, 

H.  W.  Richardson,  declaring  that  he  would 
purchase  100  acres  of  said  tract  either  wood- 
land or  cultivated  land,  at  $20  per  acre,  an- 
other D.  0.  BurAhaltor,  declaring  that  he 
would  be  willing  to  pnrcbase  100  acres  of 
said  woodland  at  $20  per  acre,  and  anotbw 
by  W.  Ifc  Cave,  that  be  would  purchase  the 
entire  woodland  of  said  tract  at  $26  per  acre 
and  pay  cash  ther^or,  either  at  public  or 
private  salb  In  overruling  the  objection  to 
the  valuation  of  the  cfHumlssloners,  Jntl^ 
Prince  decided  as  follows: 

"What  I  have  said  as  to  the  valuation  by 
the  cMumtsslonerB  of  lands  owned  by  Mrs. 
Richardson  and  Mirs.  Duncan,  In  considering 
the  first  two  exceptions,  applies  with  much 
greater  force  to  objectlnis  raised  In  excep- 
tions 3  to  7.  taiduslTO.  as  to  the  valuation  of 
the  lands  allotted  by  the  commissioners  to 
Bob^  Aldrlch  and  Mrs.  Daisy  A.  Bonham. 
It  was  clearly  within  the  province  of  the  c(Hn- 
mlBsloners  to  go  upon  these  lands,  fix  their 
value,  and  assign  them  1^  tracts  to  tiie  par- 
ties enUfled  thereta  This  they  have  done 
and  the  presumption  Is  that  they  have  done 
80  honestly  and  fairly.  This  premuuptkm 
must  obtain  until  overthrown  by  a  clear  pre* 
IKnderance  of  the  evidence.  I  cannot  find 
that  the  preponderance  of  the  evldenoe  la 
against  the  valuation  fixed  by  tiie  oommla- 
shHiera.  There  are  numerous  affldavlte  pro 
and  con,  but  they  aatlsty  me  that  honest  men 
not  only  may.  bat  will  often,  differ  In  opinion. 
In  thus  holding  I  am  not  nnmindfnl  of  the 
affidavits  of  those  who  say  tbfv  will  pay 
$26  per  acre  for  certain  ct  these  lands,  nor 
have  I  forgotten  the  mtaiorlty  return  vl  W. 

I.  Johns,  one  of  the  commissioners.  It  must 
be  noted  that  the  witnesses,  except  Mr.  Johns, 
say  they  will  bid  $25  per  acre  for  only  a 
given  number  of  acres.  ^Is  may  be  true, 
and  a  limited  number  of  acres  may  really 
be  worth  that  price,  whm  the  tract  tafcai  as 
a  whole  may  not  be  wortti  more  than  the 
amount  fixed  by  the  commlsslonen.  But  It 
shopid  be  q)eclally  noted  that  there  la  not  hi 
the  affidavits  anywhere  any  evidence  that  el- 
tbBT  of  these  parties,  including  Mr.  Johns,  Is 
In  audi  financial  condition  as  to  be  able  to 
make  good  his  otter*  Again.  It  should  be  re- 
membered that  neither  of  these  persons  are 
parties  to  this  action,  and  the  court  has  no 
Jurtsdictton  over  them  as  to  oompd  compli- 
ance with  their  several  ofTeraL** 

The  appellants,  by  their  exceptions,  raise 
two  main  contentions  as  to  the  allotment  ot 
**The  Oaks"  tract:  <1)  That  said  lands  were 
nlued  excessively  low  by  the  commlBsItmers, 
and  their  return  should  be  set  aslda  (2) 
That  the  otter  ot  a  substantial  bid  tox  tta 
land  In  advance  of  the  valuathm  by  ttie  com- 
missioners should  shake  the  proposed  allot- 
ment and  bring  the  land  to  sale^  under  the 
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anthoritr  of  Moore  t.  wnilamKni,  10  RldL 
Bq.  828,  78  Am.  Dec.  98. 

The  first  contmtton  has  been  disposed  of  by 
what  bas  been  said  in  reference  to  attacking 
tbe  return  of  commissioners.  The  evidence 
did  not  satisfy  the  cfrcnit  court  that  the  com- 
mlssloners  were  gnUty  of  any  fraud,  corrup- 
tion, or  partiality  In  making  said  valuation, 
and  we  cannot  say  that  tbe  preponderance  of 
the  evidence  Is  against  tbe  view  of  the  cir- 
cuit conrt  In  tbe  case  of  Moore  v.  Wllllam- 
son,  supra,  the  court  held  that  a  party  dis- 
satisfied with  tbe  rate  at  which  land  Is  recom- 
mended by  commissioners  hi  partition  to  be 
assigned  to  anotbw  may  always  bring  tbe 
propertsr  to  sale  by  makUig  and  securUig  a  bid 
for  a  matwlal  advance  In  price  over  the 
Tftlue  assessed  by  tbe  commissioners.  In  the 
present  case  no  party  to  the  salt  has  made 
and  secured  a  bid  for  the  land,  and  we  know 
of  no  precedent  in  tbls  state  which  allows 
such  privilege  to  (me  not  a  party.  Parties 
have  Interest  in  tbe  qnestkm  whether  the  land 
shall  be  partitioned  In  kind  or  aold  for  parti- 
tion. Tbe  court  has  jurisdiction  over  such 
parties  and  maj,  by  proper  orders,  require 
a  deposit  of  money  or  bond  to  nctire  sncb 
bids,  or  may  otherwise  secure  flie  bids  In  the 
dlqraeltlon  of  the  Interest  of  the  par^  in  tbe 
IffttnlseB.  U,  therefore,  the  doctrine  of  Moore 
T.  Williamaon  be  regarded  aa  an  exc^lon  to 
tbe  gowral  role  already  announced  as  to 
the  grounds  t^on  which  the  return  of  onn- 
miss loners  may  be  overthrown,  we  are  un- 
willing to  extnd  the  exception  1^^  allowli^ 
sncb  return  to  be  vacated  by  the  unsecured 
bid  of  one  not  party  to  the  record. 

The  foregoing  views  control  and  overrule 
an  the  material  es^epttons. 

The  Judgment  of  the  circuit  conrt  Is  af- 
firmed. 


rBIERSON  V.  JENKINS  et  al. 

(Supreme  Court  of  Sooth  Carolina.    Dec.  1, 
1906.) 

JUBT— Right  to  Just  Tbial. 

In  an  action  for  admeasurement  of  dower, 
demandnnt  has  no  right  to  submit  to  tbe  jury 
the  entire  case,  but  only  special  issues,  the 
action  not  being  one  to  recover  posaesaion  of 
specific  real  or  personal  iwoperty,  or  for  the 
recovery  of  nuHiey  only,  within  Cods  Otr.  Proc 
1902,  i  274,  in  which  cases  a  jury  Is  autliorised, 
bat  Is  within  section  275,  providing  that  every 
other  issue  Is  triable  by  tbe  court,  which  may 
order  the  whole  Issue  or  any  specific  question  to 
be  tried  by  a  Jury. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lee  County;  Gary,  Judge. 

Action  by  Eliza  Frlerson  against  Mary  Jen- 
kins and  others.  From  and  order  refusing 
jury  trial,  plaintiff  appeals.  Affirmed. 

See  61  S.  B.  862. 

A.  B.  Stocfcey,  for  appellant.  McLaughlin 
A  Hoiderson,  tat  respondents. 

POPS,  a  J.  On  the  18th  day  of  January, 
190S,  the  plaintiff,  In  effect,  cmnplalned  of 


the  defendants  as  follows:  That  in  1901. 
Richard  Frlerson  departed  this  life,  being 
survived  by  his  widow.  That  the  said  Rlcb- 
r.rd  Frlerson  was  possessed,  at  his  death,  4tf 
tliree  tracts  of  land;  one  containing  100 
acres;  another  82  acres;  the  third  25  acrea. 
That  the  defendants  Mary  Jenkins,  alias 
Mary  Frlerson,  and  Katie  Jenkins,  alias  Katie 
Frlerson,  are  in  possession  of  said  three 
tracts  of  land,  claiming  to  be  tbe  ownm 
thereof.  That  the  defendant  Nathan  Bar- 
nett  claims  some  Interest  in  said  lands.  That 
tbe  rents,  income,  and  profits  of  the  three 
tracts  of  land  are  In  possession  of  tbe  two 
defendants  Mary  Jenkins,  alias  Mary  Frler- 
son, and  Katie  Jeukins,  alias  Katie  Frlerson, 
amounting  to  f200,  t^iuee  tbe  death  of  tbe  said 
Richard  Frlerson;  iiutl  that  the  plaintiff  is 
entiUed  to  her  cme-tlilri  part  thereof  as  ber 
dower  and  also  cme-tbird  part  of  said  rents 
and  profits  as  a  part  of  her  doww,  wbraefore 
she  demanded  that  ber  said  dower  ahonld  be 
admeasured  to  ber,  including  her  one-third 
share  of  said  rents  and  profits.  That  tbe 
two  defendants  answering  as  Mary  Frlerson 
and  Katie  Frlerson,  tbe  lal^r  appearing  b; 
ber  guardian  ad  Ut«n,  -denied  specifically  all 
Ihe  allegations  of  the  complaint  except  that 
they  admit  the  death  of  Rldiard  Frlerson  at 
the  time  stated  In  tbe  complaint,  but  denied 
the  coverture  of  the  plaintiff  and  Richard 
Frlerson.  They  also  admitted  that  the  said 
Richard  Frlerson  was  seised  at  bis  death  of 
the  three  tracts  of  land  as  aforesaid,  but 
denied  the  claim  of  dower  of  tbe  complaint 
therein.  The  two  defendants  also  admitted 
that  they  were  in  possession  of  and  claimed 
tbe  ownership  of  tbe  lands  described  in  the 
cunplalnt,  and  also  that  tbe  codefaidant 
Nathan  Bamett  as  executor  of  the  last  will 
of  Richard  Frlerson,  deceased,  held  a  valid 
mortgage  on  the  said  lands—the  three  tracts 
aforesaid.  All  three  at  mSA  defendants  de- 
manded that  the  complaint  dioold  be  dis- 
missed with  costa.  Up(m  these  pleadings  the 
case  waa  placed  on  calendar  No.  1  of  ttu 
March  term,  1906,  of  court  of  common  pleas 
for  Lee  county,  and  came  on  for  trial  btfore 
his  honor,  Judge  Ernest  Gary,  and  a  Jury. 
After  the  reading  of  the  pleadlnga,  his  honor 
held  that  tiie  case  was  not  on  Its  vnpa 
calendar,  and  withdrew  the  case  f^om  tbe 
jury.  The  following  is  tbe  ordw  passed  by 
bis  braor,  Judge  Gary :  "This  case  b^g  up* 
on  calendar  1,  and  a  jury  havli^  been  im- 
paneled to  try  tbe  same,  vffotx  tiae  reading 
of  the  pleadlnga  herein,  I  ctmclnde  that  the 
case  waa  not  on  the  proper  calendar;  that 
there  was  nothing  under  tiie  law  toe  the 
jury  to  try,  and  of  my  own  motion  withdrew 
the  case  from  the  Jury.  In  other  wmda,  the 
admeasurement  of  dower  Is  regulated  t^^ 
statoto  and  there  la  no  provision  tor  flu 
jury  to  admeasure  the  same."  From  this 
order  the  plaintiff  aiH}ealed  on  the  following 
grounds:  "(1)  Becau^  ondor  tbe  plead- 
ings In  this  cause,  the  case  waa  prop«-ly  <lot±- 
eted  <m  calendar  Ma  1,  and  triable  by  jury, 
and  the  presiding  ju^e,  It  la  re^ectfully 
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submitted,  erred  In  holding  tbat  llie  case  was 
not  upon  tbB  pnq^er  calendar.  (2)  Becanae 
tbe  action  being  <me  tm  tlie  recorerj  of  tree- 
b(M  estate  wn  properly  triable  by  Jnry,  and 
Ilia  honor  ened  In  not  holding  lo.  (3)  Be- 
•canee  an  action  for  dower  la  an  acUm  at  com- 
mon law,  and  the  trial  ct  anch  action  a 
Jury  la  goarantled  nnder  artlde  7  of  tiie  Con- 
stitution of  the  United  States.  (4)  Becanae, 
under  the  Ontatltntion  and  lawa  ol  this 
statei,  the  lasoea  raised  by  the  pleadings  In 
this  ease  ahonld  be  tried  by  Jury,  ezo^t 
where  the  parties  consent  to  a  trial  other- 
wise, and  his  btmor  erred  In  not  so  holding. 
US)  Becaose  the  answers  having  denied  the 
-oorertnre  of  the  plalntlCE  with  Blchard  Frier- 
son,  deceased,  In  whose  estate  tbe  plaintiff 
■claims  the  dower,  an  Issue  al  fact  and  of 
title  was  thereby  raised,  and  the  mode  of 
trial  of  the  same  should  be  by  jury,  whose 
finding  might  be  simply,  'We  find  tor  the  de- 
mandant,' or  'We  find  for  the  defoidant;' 
and  his  honor  erred  In  not  so  holding." 

l^e  practical  <liH8tl«i  presented  by  tbe  «ir 
<»ptlons  Is  whstiiw  his  honor,  tbe  presiding 
Judge,  erred  In  withdrawing  the  case  from  tbe 
Jnry,  In  absence  of  an  order  that  tiie 
specUlc  qvestloa  of  fact  raised  by  the  plead- 
ings should  be  tried  1^  the  jnry.  Section 
2389  of  the  Code  of  Iaws  is  aa  follows: 
"Any  woman  who  is  entitled  to  dower  or 
thirds  in  the  lands  of  whtdk  her  deceased 
liusband  was  seized  In  fee,  at  any  time  dur- 
ing  their  marriage,  may  apply  to  the 
Judge  of  probate  of  tiie  coun^  In  which 
their  said  lands  are  situated,  for  a  writ 
of  admeasurement  thereof  to  bo  directed 
to  COTtain  perstms,  who  shall  be  ap- 
pobited  for  that  pnrpose."  Section  2400 
proTides  that  tlio  summons  be  issued  and  di- 
rected to  the  heir  at  law  ot  tiie  deceased,  m 
the  party  In  possession,  to  show  cause  why 
the  prayer  of  the  petition  should  not  be 
granted.  Section  2101  provides  for  the  order- 
ing of  a  writ  tor  the  admeasurement  of  doww 
In  case  sufficient  cause  is  not  shown  against 
the  petition,  and  directs  the  manner  In  whldi 
commissioners  shall  be  appointed  to  execute 
the  writ  Section  2407  Is  as  follows:  "The 
appointment  ot  commissioners  and  the  Is- 
snli^  of  the  writ  and  other  proceedings  In  re- 
lation to  the  allotmeoit  and  admeasnremokt 
of  dower  In  the  drcnlt  oourta,  ahall  be  made 
to  conform  as  nearly  as  may  be  to  the  law 
Isolating  the  allotment  Of  dower  In  the  pro- 
bate court,  as  prescribed  In  this  article." 

PrifHT  to  the  Constitution  of  1S6S,  which 
provides  that  there  ehanld  be  only  one  cir- 
cuit court  having  civil  jurisdiction,  a  claimant 
In  dower  bad  the  right  to  Institute  proceedings 
for  the  admeasurement  thereof,  either  In 
the  court  of  equity  or  common  pleas.  When 
the  petition  was  filed  In  the  court  of  equity, 
even  that  court  usually  employed  the  Instru- 
mentality of  commissioners  provided  by  the 
etatnte  to  ascertain  tbe  value  of  the  dower, 
but  the  commissioners  were  not  authorized 
hy  the  statute  to  assess  a  aum  of  money  In 


Il6D  of  dower  nntll  Ihey  had  determined  that 
the  land  could  not  be  fatly  divided  without 
manifest  dlsadvantege.  Olbson  r.  Marshall, 
6  Rich.  Eq.  254.  nnder  tbe  former  prac- 
tice, the  iwoceedlngs  -were  Instituted  in  the 
court  of  common  pleas,  and  an  issue  of  fact 
was  raised  by  the  pleadings,  the  practice  was 
to  frame  an  issue  as  to  such  fact  and  sub- 
mit it  to  a  jnry.  Rlgbton  T.  BIghton.  1  Mill, 
Const  180.  The  jury,  however,  could  not 
render  a  general  verdict  In  the  case  of 
Pickett  ads.  Feay,  1  Nott  ft  McG.  16,  there 
was  an  application  for  dower,  the  declaration 
alleged  the  marriage  and  seisin  of  the  bus- 
band,  the  jury  rendered  a  rwdlct  In  favor  of 
the  plaintiff  for  f200.  Upon  a  motion  to  set 
aside  the  verdict  the  court  said :  "The  jury 
bad  DO  power  to  find  such  a  verdict  The 
issue  submitted  to  them  was  whether  de- 
mandant was  married  and  whether  her  hus- 
band was  legally  seised.  The  verdict  is 
therefore  irregular,  and  must  be  set  aside. 
If  the  jury  had  found  the  I»ne  for  the  plain- 
tiff, a  writ  of  dower  would  then  have  been 
Issued  to  commissioners,  according  to  the 
provIsi<His  of  the  Act  of  Assembly,  whose 
duty  It  would  have  been  to  have  admeasured 
dower,  or  assess  a  sum  of  money  In  lien  there- 
of." These  authorities  show  that  the  plain- 
tiff, under  the.  former  practice,  would  not 
have  had  the  right  to  aubmlt  the  entSn  case 
but  only  q;)eclflc  Issues  to  tbe  jury. 

Let  us  see  what  changes  have  been  made 
since  the  adoption  of  Code  of  Civil  Procedure. 
Section  274  provides  that  an  Issue  of  fact  In 
an  action  for  the  recovery  of  money  only, 
or  of  specific  real  or  personal  property,  must 
be  tried  by  a  jury,  unless  a  jury  trial  be 
waived.  Section  275  Is  as  follows:  "Every 
other  Issue  Is  triable  by  the  court  which, 
however,  may  order  the  whole  Issue  or  any 
spedflc  question  of  fact  involved  therein  to 
be  tried  by  a  jury,- or  may  refer  It  as  provided 
In  sections  292  and  298."  The  action  of  the 
plaintiff  herein  was  not  Instituted  to  recover 
possession  of  specific  real  or  personal  prop- 
erty, nor  was  It  for  the  recovery  of  money 
only.  The  case,  therefore,  does  not  come 
within  tbe  provisions  of  section  274,  but  of 
section  275.  When  the  Issue  was  raised  by 
the  pleadings  as  to  the  coverture  of  the 
plaintiff  and  her  allied  husband,  a  request 
should  have  been  made  for  the  court  to  frame 
an  Issue  as  to  rocb  fact  if  the  plaintiff  de- 
sired that  it  should  be  determined  by  a  Jury. 
It  would  then  have  been  the  duty  of  tbe  judge 
to  grant  the  request  to  try  the  Issue  himself, 
or  direct  a  reference,  and.  If  tbe  Issue  was 
decided  In  favor  of  the  plaintiff,  then  It  would 
have  been  Incumbent  on  tbe  circuit  judge  to 
direct  a  writ  to  commissioners  for  the  ad- 
measurement of  dower. 

As  tbe  issue  was  not  pr(^>erly  submitted  to 
the  jury,  there  was  no  error  In  withdrawing 
tbe  case  from  their  consideration. 

It  Is  tiie  judgment  of  this  court  that  the 
judgment  of  tbe  circuit  court  be  affirmed, 
without  preji^lce  to  the  right  of  the  plaintiff 
to  proceed  In  tbe  manner  provided  by  law. 
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(Baprenw  Oooit  of  Bonth  Carolfna.  Nor.  21, 

1906.) 

ElEOUTOBa  AND  ADUINISTBAT0K8  —  APPLIOA- 

noH  roR  Afpointuent— Dbhial— Apfeal. 
When  in  proceedings  to  determine  the  right 
to  administer  an  estate,  an  'appeal  Is  taken  from 
the  probate  court  to  the  drcuit  court,  on  the 
ground  that  the  lower  court  erred  in  not  finding 
the  petitioner  was  an  heir  at  law  of  the  intes- 
tate, before  submitting  that  issue  to  the  jury, 
the  circuit  court  need  not  require  that  petitioner 
prima  facie  establish  such  relationship,  nor  Is 
it  necessary  for  it  to  determine  that  the  evi- 
dence on  that  Issue  is  conflicting  or  evenly 
balanced. 

Appeal  from  Common  Fleas  Circuit  Court 
of  Barnwell  County;   Purdy,  Jndge. 

Petition  of  Jesse  T.  Oantt,  Secretary  of 
State,  as  escheator,  for  letters  of  administra- 
tion upon  estate  of  Jane  B.  Moody,  to  be 
granted  to  H.  U  O'Bannon.  J.  J.  Braxton 
Intervened,  asking  for  letters  appointing  him 
administrator  as  the  brother  of  intestate. 
From  probate  decree  refusing  administration 
to  both,  both  appeal.  From  circuit  order 
sending  lasae  to  jury,  petitioner  Gantt  ap- 
peala  Affirmed. 

B.  T.  Bice,  for  aiq;>ellant  Bobt  Aldrlcli 
and  D.  S.  Henderson,  Cor  respondent 

POPS,  a  3.  Jane  B,  Moody,  widow  of 
W.  W.  Hoody,  cteparted  this  life  Intestate 
and  cblldlesa.  Her  brother,  Jamea  J.  Brax- 
ton, took  charfe  of  ber  estate,  <*i»iTn!ng  to 
be  her  sole  belr  at  Uw  and  next  of  Un. 

Jesse  T.  Oantt,  as  Secretary  of  State,  and 
as  such  ofBceTf  by  law  escheator,  filed  his 
petition  in  the  probate  court  of  Barnwell, 
8.  Ob,  wherein  be  soog^t  the  apsnintment  of 
H.  L.  O'Bannon,  Esq.,  as  administrator  of 
the  estate  of  Jane  B.  Ifoody,  deceased,  <hi 
the  ground  that  she  was  an  illegitimate  and 
ber  estate  bad  thereby  been  forfeited  to  the 
state  at  South  Oaroltna.  The  probate  Judge 
of  Barnwell  county  'Issued  his  usual  citation 
to  the  kindred  and  creditors  of  the  said 
Jane  B.  Moody.  Within  the  limit  fixed  by 
law,  James  J.  Braxton  appeared,  stating  that 
he  was  tlie  brother  oC  said  Jane  B.  Moody, 
deceased,  and  claimed  to  be  the  tmly  heir  at 
law  and  next  of  kin  of  the  said  Jane  B. 
Moody,  and,  as  such,  entitled  to  tba  admlnle- 
tratlon  of  her  estatb  The  parties  Introduced 
testimony  on  that  Issue.  Whereapon  the 
Hon.  John  K.  Bnelling,  as  probate  judge  of 
Barnwell  county,  made  his  decree,  of  date 
22d  of  August.  1905,  wh^in  he  decided  that 
the  preponderance  of  tbe  evidence  was 
against  James  Braxton  h^ng  the  brother  of 
Jane  B.  Moody,  deceased;  also,  that  James 
J.  Braxton  was  a  nonresident  of  the  state  of 
South  Carolina,  being  a  resident  of  Georgia. 
Therefbre.  he  denied  lett^  of  administra* 
tlon  to  James  J.  Braxton.  He  also  held  that 
the  probate  court  did  not  have  Jurisdiction 
of  the  question  of  escheat,  hut  such  question 
was  alone  with  the  court  of  common  pleas, 
and,  therefore,  he  refused  letters  of  adminis- 


tration to  H.  L.  O'Bannon.  Both  parties 
appealed  from  this  decree:  First,  because 
tbe  probate  ]u^  orred  In  deciding  that 
James  J.  Braxton  was  not  the  brother  of 
Jane  R.  Moody,  deceased;  and,  secondl,  be- 
cause the  probate  jndge  erred  In  refusing  to 
grant  letters  of  administration  on  tbe  estate 
of  Jane  R.  Moody,  deceased,  unto  James  J. 
Braxton.  The  petitioner,  Jesse  T.  Gantt,  ap- 
pealed from  said  decree,  because  the  probate 
Judge  erred  in  holding  that  court  had  no 
Jurisdiction  to  consider  the  matter  of  escheat, 
and  refused  letters  of  admlnlstratlcHi  on  the 
estate  of  Jane  R.  Moody,  an  alleged  bastard, 
unto  H.  L.  O'Bannon. 

When  the  questions  raised  by  the  appeal 
were  before  his  honor,  R.'0.  Purdy,  the  said 
James  J.  Braxton  moved  that  tbe  foUowlng 
Issue  be  submitted  to  a  Jury  for  trial :  "Was 
James  J.  Braxton  a  brother  of  tbe  deceased, 
Jane  R.  Moody  f  The  circuit  Judge  "ordered 
this  issue  for  trial,  and  also  ordered  Uiat 
on  the  trial  of  this  issue,  the  testloiony  taken 
heretofore  de  behe  $en  aifd  sutA  teatimmy 
as  has  been  agreed  to  be  used  mi  anieal,  may 
be  used,  as  well  as  any  other  testimony  which 
may  be  offered  at  ttie  trial."  From  this  order 
the  ai^lant,  Jesse  T.  Gantt,  appealed  an 
the  following  grounds : 

"(1)  Because  his  honor  erred  in  not  boMr 
Ing  that  before  such  order  could  be  granted, 
a  prima  tasSa  duwlng  must  be  made  by  tbe 
moving  party,  tl»t  lie  was  the  brotber  of 
Jane  B,  Moody;  whereas,  bis  honor  ahonid 
have  held  that  no  showing  wbatever  was 
made  by  the  respondent,  J.  J.  Braxton,  tltat 
be  was  tlie  lawful  brother  at  Jane  B.  Ifoody." 
We  are  unable  to  snsbdn  this  ground  of  ap- 
peal.  The  question  underlying  the  rights  of 
the  parties  to  this  controTWsy  is,  "was  James 
J.  Braxttm  the  brotliCT  ct  Jane  B.  Moody?* 
To  be  considered  a  brothor,  it  was  necessary, 
of  course  that  he  should  be  a  legitimate 
brottwr.  No  necessi^  existed  that  a  prima 
fade  showing  oC  the  afflrmatlTe  of  this  qae»- 
tlon  should  be  first  established.  This  excep- 
tion is  oTemiled. 

**(2)  Because  his  honor  ored  in  not  hold- 
ing that  the  evidoioe  submitted  and  offered 
by  tlie  re^MHident,  J,  J.  Braxtim,  showed  that 
Jane  B.  Moody  was  a  bastard,  and  that, 
therefore,  she  could  not  have  any  Iftwfnl 
brother  or  heir  at  law;  whereas,  bis  honor 
should  have  held  that  the  overwhelming  evi- 
dence contained  tai  the  moving  papers  of  re- 
spondent, J.  J.  Braxton,  Showed  that  Jane 
B.  Moody  was  a  bastard  (^Ild  of  Sally  Brax- 
ton, the  mother  of  said  J.  J.  Braxton.**  The 
circuit  Judge  did  not  hold,  as  ber^  com- 
plained of.  He  found  that  oil  tlieae  tfahiE:^ 
were  involved  in  the  Issue  of  fhct,  which  be 
referred  to  a  trial  by  Jury.  Sudi  being  the 
conclusion  of  flie  circuit  Judge,  be  could  not 
have  so  decided  when  be  ordered  that  issue 
to  be  tried  by  a  Jury.  This  ezceptlim  is  over* 
ruled. 

"  (S)  Because  his  honor  erred  In  not  holding 
that  the  evidence  oflfowd  in  this  procee^ng 
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in  tbe  probate  court  hy  J.  J.  Braxton,  showed 
that  Jane  R.  Moody  was  a  bastard ;  whereas, 
his  honor  should  have  held  that  tba  pre- 
ponderance of  the  erldoice  introdnoed  before 
the  iffobate  conrt  by  3.  J.  Braxton  and  by 
htm  used  In  bis  moving  papera  herehi,  showed 
condnalTely  that  Jane  R  Moody  was  a  bast- 
ard, and  as  such  bastard  conld  not  have  any 
lawful  brother."  The  circuit  Judge  was  evi- 
dently anwllUng  to  pass  upon  any  soch  Issue 
of  bastardy;  he  sought  to  have  this  Issue 
tried  by  Jury.   We  overrule  this  exception. 

"(4)  Because  his  honor  erred  In  not  hold- 
ing that  the  circuit  conrt  had  only  appellate 
Jurisdiction  of  tbe  proceedings  herein  from 
the  probate  court,  and  the  respondent,  J.  J. 
Braxton,  based  his  motion  aione  upon  the 
proceedings  had  In  the  probate  court,  and 
that  the  evidence  shown  thereby  was  neither 
contradictory  nor  doubtful ;  whereas,  his 
honor  should  have  held  the  whole  record  from 
the  probate  court,  relied  upon  by  J.  J.  Brax- 
ton, proved  conclusively  that  Jane  R.  Moody 
was  a  bastard,  and  that  tbe  testimony  was 
neither  doubtful  nor  contradictory,  and  he 
should  have  decided  the  Issues  raised  by  tbe 
said  J.  J.  Braxton  in  his  appeal  hweln  from 
tbe  probate  court,  without  referring  the  said 
issue  to  a  Jury.**  Section  60  of  the  Oode  of 
Procedure  of  1902  of  this  state  lays  down  the 
rale  to  govern  the  hearing  of  appeals  In  tbe 
circnit  court  from  a  Judgment  rendered  by 
tbe  probate  court:  "Any  question  of  fact 
*  *  *  to  be  decided,  issue  may  be  Joined 
thereon  under  the  direction  of  the  Court,  and 
a  trial  thereof  had  by  Jury."  Stewart  v. 
Blease.  4  S.  C.  37 ;  Ex  parte  White,  33  S.  C. 
442,  12  S.  E.  6;  Ex  parte  Apeler,  36  S.  O.  417, 
14  S.  E.  981.  In  the  case  last  cited,  at  page 
421  of  36  S.  C.  page  961  of  14  S.  E.,  It  Is 
distinctly  held  that  tbe  court  of  common 
pleas  has  the  right,  except  In  matters  for  the 
recovery  of  money  only  or  of  speclflc,  real  or 
personal  property,  to  frame  an  issue  of  fact 
and  send  It  to  a  Jury  for  trlaL  The  case  or 
proceedings,  as  filed  by  the  probate  conrt  in 
the  court  of  common  pleas,  shows  that  the 
fact  of  the  relationship  of  J.  J.  Braxton  with 
the  deceased,  Jane  R.  Moody,  was  a  question 
of  fact  upon  which  Issue  the  decision  In 
this  case  would  turn.  There  was  a  serious 
conflict  In  tbe  testimony  involved  here.  We 
do  not  see  that  there  was  testimony  offered 
which  would  conclusively  show  that  Jane  R. 
Moody  was  a  bastard,  and  that  tbe  testi- 
mony on  this  subject  was  neither  doubtful 
nor  contradictory.  This  exception  la  over- 
ruled. 

"(5)  Because  bis  honor  erred  In  not  hold- 
ing that  the  Issue  asked  for  by  J.  J.  Braxton 
to  be  referred  to  a  Jury  could  only  be  granted 
in  case  the  evidence  was  contradictory,  con- 
flicting or  evenly  balanced  as  to  said  J.  J. 
Braxton  being  a  brother  of  Jane  R.  Moody ; 
whereas,  his  honor  should  have  held  that  the 
evidence  offered  by  J.  J.  Braxton  in  support 
«f  bl8  motloa  was  neltlwr  ccmtradlctory  nor 


w>  nearly  balanced  dot  bo  conflicting  ai  not  to 
render  It  necessary  to  refer  said  issue  to  a 
Jury  to  decide  said  question  of  fact"  What- 
ever tbe  trial  Jadge  held  necessary  to  raise 
the  issue  of  fact  for  trial  by  Jury,  Is  Includ- 
ed In  his  order  for  said  trlaL  We  have  al- 
ready passed  upon  this  groond  of  appeaL 
It  is  therefore  overruled. 

"  (6)  Because  his  honor  committed  an 
abuse  of  his  discretion  in  referring  to  a  Jury 
the  Issue,  'was  J.  J.  Braxton  a  brother  of 
Jane  R.  Moody?* "  We  are  unable  to  see  tbe 
abuse  of  discretion  herein  Involved.  This 
exception  is  overruled. 

It  la  the  Judgment  of  this  court,  that  tbe 
oTi&c  appealed  from  be  stwtalned. 


8TATB  T.  THOBiAS. 

(Supreme  Conrt  of  South  Carolina.    Dec.  10, 
1906.) 

1.  GannNAi,  Law  —  InDicTUENTs  —  Nolls 
PsosEqui. 

It  is  not  an  abuse  of  discretion  on  the 
part  of  a  solicitor  and  an  error  on  the  part  of 
tlie  presiding  Judge  to  allow  the  solicitor  to 
nol.  pros,  the  first  Indictment  with  the  avowed 
purpose  of  Kettlna  oat  a  second  bill  and  conpling 
the  tila]  of  the  defendant  with  that  of  another 
charged  with  a  separate  offense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
v(d.  14,  Ohnfaial  Iaw,  | 

2.  iRDTonnnr  —  ConsiBuonoN  —  Cortbadic- 

WOKS. 

That  the  grand  Jury  found  no  bill  on  a 
coant  cbargiog  two  persons  with  .larceny,  and  a 
tme  bill  on  a  count  cbandng  one  with  tm  same 
larceny  and  the  other  with  receiving  tbe  stolen 
goods,  is  not  contradictory. 
8;  Cbiuhtal  Law  —  iHBixncmoifs  —  Adhib- 

BIONS. 

It  is  not  error  to  refuse  a  request  as  to  ad- 
mission of  guilt  of  one  of  two  defendants,  where 
tbe  court  instructs  that  sncb  admission  is  tend- 
ing only  on  tiie  one  making  it 
4.  Bahk— Rkasohablb  Doubt. 

Where  tbe  court  has  instrncted  that  the 
state  must  prove  guilt  to  the  satisfaction  of  the 
jury  berona  a  reasonable  doubt  a  farther  In- 
struction that  "in  other  words,  we  want  70ar 
jnoSment.  What  is  your  honest  good  Judgment 
in  this  case?"  la  not  erroneous. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;  Oaiy,  Judge. 

EUza  Thomas  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

T.  I.  Rogers,  for  appellant  J.  H.  Johnson, 

for  the  State. 

POPE,  O.  J.  The  defendants  were  Indict- 
ed for  the  larceny  of  three  finger  rings 
of  the  value  of  $150.  The  defendant,  Eliza 
Thomas,  was  ccmvlcted  of  the  larceny  of 
the  finger  rings,  while  the  defendant,  Anna 
Rogers,  alias  Anna  Hearsey,  was  convicted 
of  having  received  the  three  rings  knowing 
that  they  had  been  stolen.  The  latter  made 
a  confes^on,  but  tbe  former  stoutly  denied 
the  crime.  The  solicitor  gave  out  three  bills 
of  Indictment  eo.e  after  another,  entering  a 
noL  proa,  as  to  ttu  first  Indictment  Then 
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he  entered  a  nol.  proa,  on  the  second  In- 
dictment On  the  third  Indlctm^t,  defend- 
ant appellant  objected  to  the  sufficiency  of 
the  finding  of  the  grand  Jury  on  the  ground 
that  the  same  was  contradictory  and  uncer- 
tain. Then  the  presiding  Judge  ovemiled 
the  objection,  and  both  of  the  defendants 
were  ordered  to  trial  before  one  and  the 
tame  Jury.  Both  defendants  were  foand 
guilty  generally. 

The  last  Indictment  was  In  these  words: 
**The  state  of  South  Carolina,  county  of 
Marlboro.  At  a  court  of  general  sessions 
begun  and  holden  in  and  for  the  county  of 
Marlboro,  In  the  state  of  South  Carolina,  at 
BennettSTllle,  In  the  county  and  state  afwe- 
said,  <Hi  tiie  third  Monday  of  October*  In 
the  year  of  our  Lord  one  thousand  nine 
hundred  and  five,  Hie  Jurrni  ot  and  for  the 
county  aforesaid,  upon  their  oath  present, 
that  Bllza  Thomas  and  Anna  Hearsey,  oth- 
erwise called  Anna  Rogers,  late  of  the  coun- 
ty and  state  aforesaid,  on  the  ninth  day  of 
June,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  five,  with  force  and  arms, 
at  Bennettsritle,  In  the  county  and  state 
aforesaid,  three  finger  rings  of  the  value  of 
one  hundred  and  Atty  dollars,  of  the  proper 
goods  and  chattels  of  Mrs.  SalHe  Douglas, 
then  and  there  being  found,  feloniously  did 
steal,  take  and  carry  away,  against  the  foirm 
of  the  statute  In  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state.  And  the  Jurors  aforesaid,  upon 
their  oath  af<»«eald,  do  farther  presoit  that 
BUxa  Thomas,  on  the  nluth  day  of  June,  In 
the  year  of  our  Lord  <»ie  thousand  ninh 
hundred  and  five,  with  ftM-ee  and  arms,  at 
BennettsvUle,  In  the  county  and  state  afore- 
said, three  finger  rings  of  the  value  of  one 
hundred  and  fifty  dollars,  ot  the  propex 
goods  and  chattels  of  Mrs.  SalUe  Douglas, 
then  and  there  being  found,  feloniously  did 
steal,  take  and  carry  away,  against  the  form 
ot  the  statute  In  such  case  made  and  pn>> 
Tided,  and  against  the  peace  and  dignify 
ot  the  state.  And  the  ivnn  afiwesald, 
vjfoa  their  oath  aforesaid,  do  fnrQi«  pre- 
soit,  tibat  Anna  Heara^*  otherwise  called 
Anna  Rogers,  late  of  the  county  and  state 
aforesaid,  on  the  ninth  day  ot  June,  in  the 
year  of  onr  Lewd  <Hie  thousand  nine  hundred 
and  five,  with  force  and  arms,  at  Bametts* 
Tllle,  in  the  connly  and  state  affH-esaid,  three 
finger  rings  of  the  value  of  one  hundred 
and  fifty  dollars,  of  the  proper  goods  and 
chattels  of  Mrs.  SaUie  DoaKIas,  by  Blisa 
Tbtnnaa.  then  lat^  before  CelcMilcHislT  stoloi, 
taken  and  carried  away,  of  uid  from  tlie 
said  Bllxa  Thomas,  tmlawfnlly,  nnjntily  and 
for  the  sake  of  wicked  gabi,  did  buy  and 
receive  she,  flu  said  Anna  Hearsey,  know- 
ing the  afmvsaid  goods  and  chattels  to  have 
been  lately  befbre  felimlonsly  stolen,  taken 
and  carried  away,  against  the  form  of  the 
statute  in  sndi  cases  made  and  provided,  and 
against  tho  peace  and  dignity  of  the  state.** 


'  The  grand  Jury  found  no  bill  on  the  first 
count,  but  found  a  true  bill  on  the  second 
count  against  Bllza  Thomas,  who  alone 
was  Indicted  for  the  theft  of  the  three  rings; 
and  on  the  third  count  the  grand  Jury  found 
a  true  bill  against  Anna  Rogers,  alias  Anna 
Hearsey.  who  was  charged  therein  with 
buying  and  receiving  the  three  rings  from 
Bllsa  Thomas,  knowing  the  said  rings  to 
have  been  lately  before  fdonlously  stol^ 
taken,  and  carried  away.  When  the  first 
count  was  eliminated  from  the  Indlctmeit, 
the  second  count  became  the  first  count,  and 
likewise  the  third  count  became  the  second 
count  After  the  verdict  of  guilty  as  to- 
Anna  Rogers,  she  did  not  appeal,  but  BUxa 
Thomas  appealed  <hi  five  grounds,  which  m 
will  consider  in  thdr  ordw,  to  wit: 

"(1)  Because  It  was  an  abnse  of  dlscre- 
tloa  on  the  part  of  the  solicitor,  and  an  over- 
Bight  on  tlie  part  of  the  presiding  Jndge^ 
to  allow  the  solicitor,  over  the  protest  of 
the  defendant,  to  enter  nol.  pros,  uptm  the 
first  Indictment  found  against  EQisa  Iboauik 
for  Uie  avowed  purpose  of  giving  out  tiia 
second  UU  and  coupUng  her  trial  with  tbat 
of  anoOier  defendant  duzged  wlfli  another 
and  separate  oCtensek**  We  fall  to  dtscorer 
ai^  wior  as  here  pohited  out  It  baa  besot 
a  long  eatabllsbed  practice  In  ttils  state  for 
the  at^dtor  to  noL  pros.  Indictments  until 
a  pr<^>er  one  can  be  submitted.  Ab  was 
said  by  Judge  WhHner,  as  tiie  organ  oC  tlw 
court  In  the  case  ot  State  t.  McKee,  1  Bai- 
ley, 6S1,  654.  21  Am.  Dea  4Mi  <*nie  ao- 
Ilcltor  has  tb»  right  to  ente  a  nolle  iwoee- 
qui  at  any  time  before  tba  Jury  is  dialed 
but  not  after.*'  Ghltty,  in  his  CkKumon  Law, 
478.  says:  "A  nolle  prosequi  may  be  enter- 
ed during  all  the  stages  of  pleading  to  the 
indictment*'  This  ground  of  appeal  is 
overruled. 

"(2)  Because  the  first  and  second  counts 
of  the  Indictment  charged  the  defendant, 
Eliza  Thomas,  with  one  and  Identically  the 
same  offense,  and  the  grand  Jury  having 
found  *no  bill'  on  the  first  count,  and  'true 
bill'  on  the  second  count,  the  two  findings 
are  contradictory,  the  one  of  the  oUier,  and 
there  was  no  certain  finding  of  a  true  bill 
by  the  grand  Jury  against  said  defendant 
And  the  presiding  Judge  erred  in  refusing 
to  arrest  Judgmoit  and  grant  a  new  trial  on 
this  ground."  In  the  Indlctm^t  the  counts 
are  not  numbo^d.  For  convenience  they 
are  referred  to  as  first,  second,  and  third. 
But  when  the  grand  Jury  returned  no  bill 
as  to  the  first  It  was  no  longer  to  be  ccm- 
sidered  as  the  first  count  but  the  second 
count  became  first  and  third  became  the 
second  count  There  was  perfect  certainty 
in  the  findings  of  the  grand  Jury,  and  there- 
fwe  it  was  not  error  In  the  circuit  Jodge  In 
refusing  to  arrest  Judgmoit  and  grant  • 
new  trial  on  this  ground. 

"(8)  Because  his  honor  eared  In  falling 
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and  r^QSliiff  to  diarge  tbe  following  reqiMBt 
of  tiie  defendant:  Testhnony  hu  been  ad-- 
mitted  in  this  caae  tending  to  prove  itats- 
menti  made  hy  the  defendant;  Anna  Hear- 
sey.  This  teetlmosiy  wai  admitted  aa 
a^lnrt  ber  only.  Tbla  li  not  ^oper  or 
competent  testimony  agiUnst  BDIaa  Thomas, 
and  the  Jury  must  not  allow  endi  testimony 
to  affect  their  finding  as  to  her.' "  the  ttr- 
cult  Jodge,  when  testimony  was  admitted 
In  the  trial  of  the  cause,  as  to  tbe  confes- 
sions made  by  Anna  Bogers,  alias  Amu 
Hearsay,  repeatedly  declared  that  such  testi- 
mony could  only  be  applied  to  Anna  Rog- 
ers, bat  could  not  be  applied  to  BUsa 
Thomas.  This  ground  of  appeal  Is  over- 
ruled. 

"(^  Because  his  honor  erred  In  using 
the  following  language  In  charging  the  Ju- 
ry: *In  other  words,  we  want  your  Judg- 
ment  What  Is  your  honest  good  Judgment 
In  this  case?  If  upon  tbe  first  count  you 
are  trying,  your  Judgment  after  hearing  the 
tefltimony,  after  hearing  the  facts — ^that  Is 
what  you  must  be  guided  by — Is  what  the 
law  expects  of  you — ^your  best  Jadgm«it. 
that  Is  all  that  Is  required  of  yon;  If  your 
Judgment  leads  you  to  tbe  conclusion  that 
Eliza  Thomas  committed  larceny  In  tak- 
ing the  rings;  that  Is,  that  she  feloniously 
took  tbem  and  carried  them  away — ^If  that 
is  your  Judgment  on  this  testimony,  yon 
find  her  guilty.  And  that  would  end  the 
case  as  to  her.* "  The  appellant  has  been 
led  Into  this  ^or  as  to  the  circuit  Judge 
by  falling  to  quote  his  language  Just  be- 
fore the  language  of  this  uc^tlon.  The 
drcnlt  Judge  said  In  bis  charge:  "Now 
what  must  be  the  proof  before  you?  The 
law  does  not  require  that  you  should  be  sat- 
isfied of  any  question  of  fact  to  a  moral 
certainty;  because  that  would  be  an  ex- 
treme case  tat  the  trial  ot  a  question  of 
fact  You  did  not  see  It;  are  not  sup- 
posed to  hare  seen  It;  and  are  supposed 
to  know  nothing  of  the  questltm  of  fact 
personally.  Tha«fore,  you  must  get  It  sec- 
ond-handed, and  the  law  does  not  expect 
of  the  state  to  prove  to  your  satisfaction  to 
a  moral  cotalnty  tbe  question  of  fact;  but 
It  does  say  It  must  prove  It  to  your  satla- 
fiictlcm  b^ond  a  reasonable  doubt"  This 
exception  Is  overruled. 

"(5)  Because  It  was  an  abuse  of  discre- 
tion In  the  presiding  Jodge  to  refuse  the  de- 
fendants motkm  ftir  a  new  trial  Qpm  fbe 
sronnd  that  there  was  no  sufficient  compe- 
tent testhnony  to  warrant  tbe  finding  ai 
the  Jnry."  Then  was  no  enor  In  the  circuit 
Judge,  as  here  pitted  out  The  responsibil- 
ity of  the  verdict  was  upon  the  Jury.  Thwe 
was  an  abundance  of  tesUmony  to  Justify 
this  verdict  This  ground  of  appeal  Is  over- 
ruled. 

It  la  ttie  judgment  ot  ttili  court  that  the 
Judgment  of  the  dzcolt  court  bc^  and  the 
same  1^  affirmed. 


ARMSTRONO  v.  ROSS. 

(Supreme  Gonrt  of  Appeals  of  West  '^^xiMa. 
Dee.  t  1900.) 

1.  SFiomo  FBBroBiunci— Bali  of  Ruurr— 
BxBonroBT  GonTSAor. 

Courts  of  eqaity  enforce  spedflc  perform- 
ance of  ex  oratory  contracts  for  the  sale  of  real 
estate  according  to  tbe  true  Intent  and  meaning 
of  tbe  parties,  as  disdosed  by  tbe  contract  con- 
sidered as  a  whole,  and  do  not  bold  themselves 
bound  by  all  the  technical  mles  applicable  to 
deeds  passing  title,  which  have,  for  their  founda- 
tion, reasons  of  public  policy  designed  to  gdve 
stability  to  legal  titles. 

2.  Mines  and  MiirsBAia  —  Sali  of  Coal 

liANDS— GONBTRUcnON  OF  CONTRACT. 

A  contract  for  the  sale  of  real  estate  wbich, 
read  In  connection  with  deeds  and  other  written 
Instmmenti  to  which  It  refers,  shows  on  Its 
face  that  the  subject  of  sale  was  a  portion  of 
a  certain  rein  of  coal  Irlng  partiy  under  a 
certain  tract  of  land,  described  and  conveyed  In. 
tbe  deeds  to  wbidi  the  contract  refers,  and  sep- 
arately described  and  treated  as  coal  in  said 
deeds,  as  known  to  the  parties  to  the  deeds  and 
contract,  in  point  of  existence,  area,  location, 
and  relative  position,  does  not  Include  other 
vdns  of  coal  In  said  tract  of  land  whlcb  were 
not  so  known  to  then. 
&  Saui. 

Sncb  a  contract  Is  not  ambiguous  on  its 
face,  nor  Is  a  latent  ambigui^  tbeneio  disclosed 
by  the  discovery,  in  the  appUcation  thereof  to 
its  subject-matter,  that  tiiere  axe  other  veins  of 
coal  In  the  land. 

4.  BVIDBRCB  —  FaBOL  BViniHOI  —  W^TTNK 

CONTBACT. 

The  fact  that  the  area  and  location  of  the 
coal  was  known,  disdosed  by  tbe  terms  of  the 
contract,  is  a  part  of  the  written  description 
thereof,  to  be  obssrred  In  applying  tbe  ctntract 
to  Its  subject-matter,  and,  for  the  Incorporation 
thereof  Into  the  contract,  as  an  element  within 
the  intent  of  tiie  parties,  ths  aid  (tf  parol  evi- 
dence Is  not  necessary. 

5.  Van  DOB  AND  PnaoHAfliB— GoniBAOT  —  Re- 
scission. 

Refusal  of  the  vendee  in  an  executory 
contract  of  sale  of  real  estate  to  perform  the 
contract  acoordiiw  to  tbe  true  interpretatira 
thereof,  accMnpanied  an  offw  to  pnform  In 
accordance  wlui  the  vendee's  own  erroneous  In- 
terpretation thereof,  does  not  entitis  the  vmdor 
te  resdssloL 
0.  Saub. 

To  work  a  release  of  a  contract,  a  refusal 
to  pa-form  It  most  be  distinct,  unequivocal,  and 
absolute,  and  must  be  treated  ana  acted  upon 
as  such  by  the  par^  to  whom  ths  bioksn  prom- 
ise or  agreement  was  made. 
(SyUabns  by  the  Court) 

Ai^eal  from  Circuit  Court  Taylor  County. 

Bill  by  Adolphus  Armstrong  against  B.  L. 
Ross.  Decree  for  plaintiff,  and  defendant  ap- 
peals. Rereraed  and  remanded. 

Dent  ft  Doit  fbr  ^pellant  Mollohan,  Ifo- 
Cllntic  ft  Mathews,  for  sppellee. 

POFFBNBAROER,  J.  B.  Tjo6&  Ross  cmn- 
plalns  of  a  decree  of  the  drcnlt  court  of  Tay- 
l<Hr  county  requiring  him  to  specifically  per- 
form a  contract  for  the  sale  of  certain  coal 
In  place,  made  between  hhn  and  Adolphus 
Armstrong,  In  a  mannw  greatly  variant  tiota 
his  Interpretatfoo  of  the  contract,  but  con- 
forming exactly  to  that  of  the  plaintiff,  Arm- 
strong. The  memorandum  of  the  sale  exe- 
cuted by  Roes  and  delivered  to  Armstrong 
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readB  as  follows :  "I  sell  to  A.  Armstrong  the 
coal  In  tha  Barnes  &  Smith  land  bought  by 
me  under  decree  at  last  court  There  la  to 
be  27  acres  of  the  coal  &  If  not  that  much 
coal  1q  the  laud  enough  to  come  from  the 
Smith  adjoining  land  to  make  the  27  acres  as 
in  the  deed  of  said  George  H.  Smith  to  Jas- 
per M.  Smith.  For  which  Armstrong  Is  to 
pay  $500.00  ft  I  am  to  make  him  a  genal 
warranty  deed  for  the  coal  with  the  right  to 
mine  and  remove  the  coal  free  of  damage 
under  the  surface,  and  to  air  and  drainage 
bat  he  Is  not  to  have  right  of  way  or  roads 
on  the  top  or  surface  of  the  land  on  which 
to  remore  the  coal.  E.  Lodge  Ross."  Their 
respective  contentions  make  it  necessary  to 
set  forth,  with  some  degree  of  particularity, 
the  documenary  evidence  relating  to  the  coal, 
to  which  reference  Is  made  in  the  memoran- 
*  dum,  which  describes  It  as  that  which  the 
vendor  had  bought  "under  decree  at  last 
court."  That  decree  was  made  In  a  suit 
brought  to  sell  the  real  estate  of  Jasper  M. 
Smith,  who  acquired  It  by  conveyance  from 
Q.  H.  Smith,  to  whom  It  had  been  conveyed 
by  J.  H.  Barnes  and  wife.  In  the  deed  from 
Barnes  to  O.  H.  Smith  there  was  granted, 
to  the  latter,  "a  certain  tract  or  parcel  of 
land  containing  38H  acres,  lying  in  the  wa- 
ters of  Black  creek  in  said  county  [Taylor] 
and  ten  acres  of  coal  adjolnhig  said  38^4-aere 
tract.  Each  of  said  tracts  was  further  de- 
scribed as  adjoining  the  land  owned  by  James 
W.  Batson.  The  deed  then  described  the 
S8%-acre  tract  of  land,  but  not  the  10  acres 
of  coal,  by  metes  and  bounds.  The  deed  from 
George  H.  Smith  and  wife  to  Jasper  M.  Smith 
conveyed  the  3S%-acre  tract,  describing  It  by 
metes  and  tmuuds,  as  it  was  descrll>ed  In  the 
other  deed,  and  then  conveyed  the  coal  In  the 
following  terms:  "And  also  twenty-seven 
acres  of  coal  a  part  of  the  same  underlying 
the  said  tract  of  land  in  case  there  should  not 
be  that  quantity  of  coal  underlying  the  said 
tract  of  88%  acres  then  the  residue  of  the  27 
acres  of  coal  is  to  t>e  surveyed  from  the  coal 
of  the  said  George  H.  Smith  immediately  ad- 
joining the  coal  under  the  said  38%  acres  tract 
80  as  to  make  In  all  the  said  full  quantity  of 
27  acres  of  coal."  The  decree  of  sale  under 
which  Boss  purchased  describes  the  land  as 
follow:  "All  that  certain  parcel  of  land  In 
this  county  lying  on  the  waters  of  Berkeley 
Bun  and  adjoining  lands  of  Jordan  H.  Barnes, 
James  W.  Batsw  and  others,  containing  3&% 
acres  and  also  27  acres  of  coal  underlying 
the  said  tract  and  other  land  adjoining  there- 
to, all  of  which  was  conveyed  to  him  by 
George  H.  Smith  and  wife  by  deed  dated  July 
20,  1892."  Upon  the  memorandum  above 
ijnoted,  the  plaintiff  demanded,  and  the  court 
decreed  to  him,  all  the  coal  in  the  tract  of 
land,  which  consists  of  two  or  more  veins, 
and.  In  addition  thereto,  8.88  acres  out  of  the 
upper  or  Pittsburg  vein  of  coal  In  the  adjoin- 
ing lands  of  George  H.  Smith,  so  as  to  make 
27  acres  of  the  Pittsburg  vein.  It  having  been 
ascertained  by  survey  that  there  were  only 


23.12  acres  of  that  vein  In  the  38%-acre  tract. 
At  the  date  of  the  making  of  the  contract,  the 
existence  of  but  one  vein  of  cool  in  the  land, 
the  Pittsburg  vein,  was  known.  The  plaintiff 
BO  testifies,  l^ls  was  the  upp^  vein,  crop- 
ping out  on  the  hill  side,  and  not  coextoisive 
with  the  tract  of  land. 

The  defendant's  contention  is  that  the  plain, 
tiff  Is  entitled*  under  the  contract,  to  have 
a  conveyance  of  27  acres  of  the  Pittsburg 
vein,  and  no  part  of  any  other  coal  In  the  38*i- 
acre  tract  He  Insists  that,  In  construing  the 
contract,  the  oourt  should  take  Into  considera- 
tion the  situation  of  the  parties,  the  circum- 
stances surrounding  them,  and  the  knowledge 
they  had,  respecting  coal  in  the  landt  at  the 
time  the  contract  was  made.  Standing  upon 
the  strict  letter  of  the  written  contract,  reciting 
the  sale  of  the  coal  in  the  land  bought  by  the 
vendor  under  the  decree,  the  plaintiff  denies 
the  admissibility  of  any  parol  evidence,  and 
Insists  that  an  Interpretation  of  the  contract 
in  accordance  with  the  view  of  the  defendant 
in  the  light  of  the  parol  evldraice  adduced, 
would  work  a  violation  of  the  rule  of  law 
wbldx  forbids  the  introduction  of  parol  evi- 
dence to  contradict  vary,  add  to,  or  alter  the 
terms  of  a  written  Instrument  In  taking  this 
position,  counsel  for  the  appellee  assume,  for 
this  contract,  the  solemnity  of  a  deed,  and 
would  apply  to  It  a  technical  rule  of  construc- 
tion peculiar  to  deeds,  namely,  that  a  grantor 
cannot  by  a  subsequent  clause  In  bis  deed,  de- 
stroy or  nullify  a  grant  made  by  him  In  a 
preceding  clause  thereof,  and  that  Intention 
disclosed  by  earlier  clauses  In  a  deed  will  con- 
trol that  revealed  by  later  ones.  Dev.  Deeds, 
S  838.  Under  it  the  stipulation,  *'I  sell  to  A. 
Armstrong  the  coal  In  the  Barnes  ft  Smith 
land  bought  by  me  under  decree  of  last  court,** 
might  not  be  narrowed  by  the  second  para- 
graph of  the  memorandum,  stating  the  area  of 
the  coal  and  referring  to  the  Smith  deed  for 
a  description  thereof,  but  we  are  not  called  up- 
on to  decide  the  question,  for  two  reasons: 
First  the  rule  Invoked  has  been  very  much 
impaired,  if  not  abolished*  by  decl8l(Hia  of 
this  court  and  the  great  weight  of  modern  au- 
thority ;  secondly,  tbe  role,  If  operative  In  all 
Its  pristine  vigor  and  strength,  would  not  be 
applicable  In  the  construction  of  this  mere 
executory  contract  of  sale.  "It  Is  an  old  role 
that  In  the  construction  of  deeds,  the  earli^ 
clauses  control  the  later  ones,  bat  thta  rule, 
in  effect,  is  practically  abrogated,  or  if  em- 
ployed is  only  resorted  to  when  recoDCllemoit 
becomes  impossible.  The  later  and  better 
rule  would  seem  to  be  that  inconsistencies  are 
to  be  reconciled,  and,  while  tbe  formtt  rote 
may  still  be  applied  where  a  sabseqnait 
clause  would  defeat  the  grant  It  Is  never  per- 
mitted to  prevail  where  there  la  room  for 
construction.  If  it  {s  tbe  clear  Intent  of  the 
grantor  tiiat  apparently  Inconsistent  provi- 
sions of  a  deed  shall  all  stand,  such  limitations 
upon,  and  interpretation  of,  the  literal  signifi- 
cation of  the  language  used  will  be  Imposed 
as  will  give  effect,  U  possible,  to  all  of  iU 
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provlEloM.  On  the  other  hand,  wher*  tb^  In- 
tention of  tb*  parttM  is  declslrely  thom 
from  cm  dtnn^  tb»  Intention  thu  ■bown  wlU 
control*  nntwtthstandlnff  amblsnltjr  and  ineon- 
■Utesodea  'in  otbor  clanMa."  Warrelle  ea 
Vendor^  f  BBS.  "Repnfnant  words  moat 
jltfd  to  the  porpoee  of  the  grant  where  each 
purpose  la  dearly  ascertained  from  the  preml- 
BBS  of  the  deed,  though  snch  words  stand  first 
la  the  srant"  Goldsmith  t.  Goldsmith.  4A 
W.  Ta.  4211,  8B  8.  HL  266.  A  daoM  in  a  deed, 
nserrlng  a  vua  estate  In  land  to  the  gnmtor, 
■nbseqnttit  to  an  ostuialble  grant.  In  the  same 
deed,  of  tibe  huid  In  fee  simply  la  valid.  Uc> 
Dongal  T.  MnegmTe,  46  W.  Ya.  SCO,  88  8.  D. 
2SL  No  legal  title  haa  passed  by  this  con- 
tract It  Is  a  mere  agreement  to  conv^,  for 
the  enforcement  of  wbldi  'Qie  appellee  has 
called  vpaa  a  ooort  of  eanlty.  Such  court 
will  mfMoe  It  only  In  accordance  with  the 
tme  Intnt  and  meaning  of  the  parties  there- 
ta   Their  contract  has  not  yet  progressed 
to  that  condition  which  would  place  It  within 
certain  technical  mlea  applicable  to  deeds  and 
similar  Instnunents.  passing  title,  which  have 
for  thtfr  flnmdatlon  reuou  ot  public  policy, 
designed  to  give  stablUI^  to  titles,  and  are  not 
arolleable  to  contracta  which  remato  In  fieri. 
This  distinction  Is  recognized  by  decisions  au- 
tborltattre  in  this  coort   Newman  t.  Kay,  B7 
mr.  Ta.  9&  117,  49  &  B.  028,  68  L.  R.  A.  908; 
^nwmpBon  T.  Jadnon,  8  Band.  (Ya.)  604,  15 
Am.  Dec.  721.  See,  also,  Sngden  on  Vendors, 
chapter  8;  I  6,  p.  401^  where  additional  ded- 
Rlons  are  refsRed  to. 

It  jaaj  be  asserted,  wtttout  dtetlon  of 
■ny  antborlty  tot  the  proposition,  that  the 
admissibility  of  parol  eridaice  la  dependent 
upon  whether  the  contract  is  amblgnoos. 
It  la  necessary,  therefore^  to  determine 
whether  thla  contract  is  ambiguous  In  any 
■enae;.  The  two  kinds  of  ambiguity  need  be 
here  defined,  and  the  first  Inquiry  is  whether 
the  ctmtract  is  ambiguous  on  ito  fac&  As 
baa  been  stated.  It  refers  to  die  decree  under 
wliidi  toe  pnrdiase  was  made,  andthedecree 
reten  to  the  deed  by  which  Jasper  H.  Bmltb 
obtolned  it   A  significant  reference  to  be 
added  Is  the  direct  one  of  the  contract  it- 
self to  the  deed  from  Qvaga  H.  Smito  to 
Jasper  H.  Bmllh,  in  the  st^imlatlmt  that 
**tbere  is  to  be  27  acree  Of  coal  ft  If  not 
that  much  coal  In  the  land  enough  is  to 
come  from  the  Smito  adjointog  land  to  make 
the  27  acres  as  in  the  deed  of  said  Qwege  H. 
Smith  to  Jaflpn  M.  Smith."   By  these  ref- 
erences the  decree  and  deed  are  made  part 
of  the  memorandum.  The  manner  to  which 
that  deed  deals  wito  the  tract  of  land  and 
tlie  coal  is  pecnllar.    In  one  paragraph  It 
ctniveja  the  tract  of  land,  without  exceptiim 
or  reservation,  and  therein  necessarily  con- 
veys all  the  coal  undw  It  It  toen  emveya. 
separatdy  and  distinctly,  27  acres  ol  coal, 
described  as  lying  partly  under  toe  tract 
of  land.   For  some  reascn.  It  described.  If 
It  dkl  not  ecravegr,  the  land  and  the  coal  as 
■eparate  and  distinct  tbtngs,  although  part 
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Of  til*  coal  was  Indnded  In  toe  land,  and  so 
mndi  of  It  aa  was  In  the  tract  of  land  need 
not  have  been  cmveyed  aeparat^  If,  indeed, 
upask  toe  true  intecpretoUm  of  the  deed,  it 
was.  If  George  H.  Bmito  had  conveyed  the 
88K-acre  tract  ot  land,  and  then,  after  re- 
nting it  to  be  the  totaitlou  that  the  grantee 
shonld  have  27  acrea  of  coal,  to  connection 
wito  toe  land,  and  the  existence  of  a  doubt 
as  to  whether  the  land  omtalned  so  many 
aerea  at  coal,  had  granted,  ouiditlonany,  out 
of  his  adlacent  lands,  enoni^  coal  to  make 
good  a  deflclen(7,  if  there  shonld  be  any. 
the  eireet  wonld  have  been  practically  the 
aame.  unless  tbtte  Is  significance  to  the  s^ 
arate  treatmoit  of  the  coal  and  the  land. 
But  toe  qnestlim  to  be  solved  hare  la  one 
of  Intention  expressed  in  the  contract,  not 
confltmction  of  toe  deed.  Why  did  the  par-  • 
ties  to  toe  deed  ad^  sncn  a  pecnllar  de- 
scription of  ito  sohjectmatter  and  attempt 
to  make  a  double  conveyance  of  part  there- 
of? They  attempted  to  treat  the  coal  and 
toe  land  as  two  dlsttoct  subjects,  altoou^ 
the  coal  was  part  of  the  land  and  could  hav« 
passed  by  toe  conveyance  toereof .  Uoreovw, 
toe  area  of  toe  land  was  greater  than  toe 
area  of  coal,  toe  quantity  whereof  was  war- 
ranted, and  yet  the  parties  assumed  the  prob* 
ability  of  a  deficiency  In  toe  acreage  of  coaL 
This  countenances  the  view  that  they  con- 
templated coal  wblch  was  not  coextensive 
In  area  wito  toe  land  conveyed,  and  tends 
to  explain  toe  reason  for  treating  toe  land 
and  toe  coal  as  separate  snbjecta  of  convey- 
ance. Evidently  toey  did  not  contemplate 
a  vein  or  body  of  coal  equal  to  area  to  that 
of  toe  land.  Moreover,  toe  deed  evinces  an 
totent  to  convey,  in  connection  wito  the  land 
and  under  it,  only  27  acres  of  cOal,  even 
though  toere  should  be  38%  acres  of  coal 
in  toe  land.  This  1b  toe  letter  of  toe  deed. 
Legally,  the  force  and  etTect  of  toe  deed 
might  be  different  Wito  tols,  we  hare  noto- 
Ing  to  do.  We  are  not  coDBtrulng  toat  deed, 
nor  seeking  toe  intent  of  toe  parties  to  It, 
further  toan  It  has  been  carried  toto  toe 
contract  The  object  of  our  search  is  toe 
Intent  of  the  parties  to  toe  contract  which  re- 
fers to  toe  deed,  but  la  limited  to  toe  coal 
"as  In  toe  deed  of  said  George  H.  Smith  to 
Jasper  M.  Smith."  Does  tols  mean  toe  coal 
as  described  In  toat  deed,  or  toe  coal  as  con- 
veyed toereby?  That  deed  conveyed  all  toe 
coal  in  88%  acres  of  land,  but  not  as  coal, 
and  toe  parties,  to  executing  It,  were  under 
toe  Impression,  for  some  reason,  toat  toe  coal 
toey  had  in  mind,  altoongh  underlying  toe 
land,  was  less  In  area  toan  toe  land,  and 
probably  less  toan  27  acres.  Therefore,  toey 
gave  It  a  ddlnlte  descrlptlCHi,  treated  It  as  a 
B^arate  entity,  and  attempted  to  convey  It 
as  a  separate  and  distinct  thing.  It  does  not 
appear  from  the  face  of  the  deed  or  contract 
how  many  vetos  of  coal  were  to  toe  land,  ot 
how  many  were  known  to  exist  toereto  at 
toe  time  the  contract  wu  made,  and  yet  boto 
assnme  toat  there  is  coal  to  toe  land.  Boto 
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evince  a  clear  Intention  to  deal  with  a  thing, 
the  exlstoice  of  which  was  known.  Both 
bear  evidence  on  their  faces  that,  not  onl7 
the  existence  of  the  thing  was  known,  hnt 
that  the  parties  had  knowledge  of  Its  relatlTa 
location  and  quantity.  The  knew  Its  area 
was  less  tban  that  of  the  land,  that  It  lay 
adjacent  to  the  lands  of  George  H.  Smith, 
and  that  It  did  not  extend  from  the  George 
H.  Smith  line  to  the  <H>podte  side  of  the  tract; 
for,  If  tbey  had  not  known  that,  the  provi- 
sion for  a  deflciencr  woald  have  been  ridicu- 
lous and  absurd,  since  there  oould  not  be 
less  than  27  acres  of  coal  in  a  tract  of  38% 
SLcrea  of  land,  if  the  acreage  of  the  coal  equaled 
that  of  the  land.  The  court  judicially  knows 
that,  when  a  vein  ot  coal  Is  known  to  exist 
In  a  small  tract  of  land,  and  does  not  crop 
out  within  the  boundaries  thereof,  and  the 
topt^iTaphy  of  the  land  Is  such  as  not  to 
indicate  that  It  runs  out  wltiiln  the  bound- 
aries, parties  are  accustomed  to  deal  wltb  it 
npoa  the  assumption  tiut  the  vein  la  p^ 
sistent  substantially  uniform,  and  coexten- 
sive in  area  with  the  boundaries  of  the  laud. 
When,  therefore,  they  pat  into  their  contract 
a  Btlpnlatlon  or  warranty,  providing  for  a 
deficiency,  In  a  stated  area  less  than  that  of 
the  land,  or  adopt  a  description  which  Indi- 
cates a  smaller  area,  the  court  Is  bound  to 
Impute  to  them  knowledge  thereof,  and, 
when  the  terms  of  the  contract  or  deed  go 
furtber  and  show  that  they  knew  the  rela- 
tive location  of  the  coal  In  the  land,  It  be- 
comes absolutely  certain  that  the  subject- 
matter  of  the  stipulation,  covenant,  or  de- 
scription, is  a  definite,  specific,  aud  known 
thing.  That  thing,  whatever  It  is,  was  sold 
by  Ross  to  Armstrong.  Its  description  In 
the  contract,  aided  by  the  deed  referred  to, 
is  reasonably  certain.  It  is  the  coal  convey- 
ed and  purchased  eo  nomine,  the  known  and 
described  coal,  not  uecessarlly  all  the  coal  in 
the  38%-acre  tract  This  Is  the  cfmstroctiou 
of  the  contract  on  Its  face — from  the  terms 
used  in  it  It  remains  only  to  find  the  sub- 
ject thereof,  the  thing  whldi  answers  the 
description,  a  step  necessary  In  the  ai^llca- 
tlon  of  every  deed  and  contract,  however 
definite  and  certain  In  Its  terms,  and  In  the 
process  of  which  parol  evidence  Is  always 
admissible.  From  this  conclusion,  It  results 
tiiat  the  conti*act  is  not  ambiguous  on  its  face. 

But,  In  attempting  to  apply  the  oontract  to 
Its  subject-matter,  It  Is  found  that  there  are 
two  similar,  but  not  in  all  resi)ects,  like,  veins 
of  coal,  one  of  which  fits  the  descr4>tlon  ex- 
actly, while  the  other  does  not  Of  the  lat- 
ter, the  parties  had  no  knowledge  at  the  time 
of  the  making  of  the  cmtract  It  Is  not  nn- 
certain  in  quantity.  It  exceeds  the  area  men* 
tlMied  in  the  ccmtract  Its  locatimi  ia  sncb 
that  it  touches  the  boimdariaa  of  all  tiw  lands 
adjoining  flie  SB^Hurs  tract  If,  by  xeasMi 
of  Indefinlteneas  In  the  deRrlptlve  terms  of 
the  contract  it  were  doubtful  wblcfa  of  tiie 
two  veins  of  coal  was  intended,  what  Is  known 
as  a  lataot  ambiguity  would  have  beoi  de> 


vel(^)ed4  by  tbelr  discovery,  and  parol  «vl- 
dence.  showing  the  sitnatitm  of  the  parties, 
the  surroi^dlng  circumstances,  tbeir  knowl- 
edge and  conduct  would  be  admissible,  as  a 
means  of  resolving  the  doubt  But  the  aid 
of  such  evidence  is  not  necessary  In  this  in- 
stance, ^e  description  goes  far  enough  to 
make  It  legally  certain  that  the  de^  vein  U 
not  the  one  Intended.  On  this  point  namely, 
whether  It  Is  necessary  to  call  In  the  aid  of 
parol  testimony,  the  first  impression  would 
be  that  It  is,  because  the  fact  that  the  Pitts- 
burg vein  was  known  to  the  parties  is  In- 
volved, and  this  most  be  shown  by  extraneous 
evidence.  Not  so,  however,  for  the  reason 
that  a  part  of  the  description  Itself  is.  as  we 
have  shown,  that  the  location,  quantity,  and 
relative  situation  of  the  coal  were  known.  In 
so  treathig  the  coal  and  dealhig  with  It  the 
parties  distinguished  It  from  unknown  coaL 
That  It  Is  coal,  so  known  at  the  date  of  the 
contract  is,  therefore,  a  part  of  the  written 
evldMice,  to  be  observed  In  seeking  the  sub- 
ject of  the  contract  Parol  evidence  to  In- 
troduce it  Into,  and  make  It  part  of,  the  writ- 
ten description  Is  not  necessary  any  more 
than  In  the  case  of  a  deed  granting  land  and 
descrlbhig  It  as  known  in  a  particular  man- 
ner, or  by  a  certehi  des^nation.  The  aid 
of  parol  evidence  Is  not  needed  for  any  pnr^ 
pose  othw  than  the  appUcsUon  of  the  descrU>- 
tlve  matter  of  the  contract  to  Its  subject  •  i 
very  dlffer«it  thli^  from  that  of  Introductof  ] 
Into  the  wrlttm  description  terms  whtcli  the 
parties  must  have  intended  to  put  Into  It;  but 
for  some  reascm,  omitted.  That  the  ocmstnic- 
tt<m  of  a  contract  In  which  there  la  a  latmt 
ambiguity,  by  the  aid  of  parol  evidence.  Is 
tantamount  to  the  reading  into  It  <tt  tenns 
which  the  parties  Intended  should  be  a  part 
of  It  but  failed  to  express.  Is  revealed  by  a 
little  attention  to  the  decisions  In  which  this 
operation  has  been  performed.  It  happened. 
In  Simpson  v.  Dlx,  181  Mass.  179,  that  the 
name  of  the  grantee  was  Daniel  Eastman,  and 
that  then  were  two  perwrna  of  that  name, 
resident  In  the  same  town,  father  and  son; 
and  the  qnestloo,  to  be  determined  by  ttie 
aid  of  parol  evidrace,  was  which  of  the  two 
mm  was  Intoided.  As  the  deed  did  not  add 
tin  word  "Junior"  nor  the  word  "Senior"  to 
the  name  <tf  the  grantee,  it  was  impoaaible  to 
determine  that  qoestlfni  from  its  face^  Had 
It  been  dlscovwed  parol  evidence,  that  the 
son  was  intotded,  the  deed  would  have  opec^ 
ated  aa  If  it  had  deacribed  the  grantee  as  Dan- 
iel Eastman,  Junior.  This  would  have  been 
the  eqnlvaloit  of  reading  Into  It  tlie  torn 
"Junior,"  or  ecnne  o^hee  ^resstoa  meaning 
the  same  thins*  Bzactty  tiie  same  aitoatlan 
was  dlsdosed,  and  the-  same  course  porsaad.  | 
in  Klngsford  t.  Hood,  106  Uass.  48S.  VThm 
the  ambiguity  r^tea  to  the  sobject^natter  ot 
the  deed,  the  same  prindide  operates  Id  the 
same  w^.  A  tease  was  made  of  pnverty  de- 
scribed In  it  as  the  "Adams  House,  sitnato  on 
Washington  street  In  Boston."  No  dltScnlty 
was  experleDoed  In  ascertalnbig  the  bnJIdiac 
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and  gronnds,  known  ta  the  "Adams  House," 
but  certain  parts  of  that  bnlldloK  were  used 
for  hotel  porposes  and  the  others  for  irtiops, 
and  a  donbt  arose  as  to  whether  It  was  the 
Intention  to  lease  the  oitire  property  or  only 
no  mnch  of  It  as  was  used  for  hotel  porposes. 
B7  the  aid  of  parol  evldoice  It  was  discovered 
that  only  tlie  parts  used  as  a  hotel  were  In- 
tended. Then  the  contract  was  enforced  as 
If  the  description  had  be^  written  "so  mnch 
of  the  Adams  hoose  as  la  used  for  hotel  pnr- 
posea."  Sargent  v.  Adams,  S  Gray  (Mass.)  72, 
63  Am.  Dec.  71&  A  case  almost  exactly  like 
it  is  that  of  Alger  t.  Kennedy,  ^  Yt  109,  24 
Am.  Rep.  117.  But  to  make  the  matter  con- 
clusive, if  it  cannot  be  aald  under  the  anthorl- 
tles  that  this  contract  Is  free  from  ambiguity, 
both  patent  and  latent,  enough  has  been  said 
to  show  that  Its  terna  do  not,  with  certainty, 
Import  a  grant  of  both  veins  of  coat  Henoe, 
parol  evidence  would  be  admissible  to  aliow 
which  vein  was  intended,  if  It  be  certain, 
from  the  face  of  the  contract,  as  we  think 
it  is,  that  only  one  was  intended ;  and  also, 
to  show  that  bnt  one  was  Intended,  if  the 
contract  does  not,  on  its  face,  reveal  that,  for 
the  terms  used  do  not  certainly  Import  that 
all  the  coal  In  the  land  was  Intended.  Parol 
evidence  Is  admissible  to  explain  patent,  as 
well  as  latent,  ambiguities.  Crtsllp  v.  Gain, 
Id  W.  Va.  488;  WInton  v.  HcOraw  (W.  Va.) 
54  8.  B.  606;  Hansford  v.  Coal  Co.,  22  W. 
Va.  70.  •  Treating  the  contract  as  a  mere  op- 
tion, counsel  for  the  appellant  say,  upon  the 
authority  of  Dyar  v.  DnfTy,  89  W.  Va,  148, 19 
8.  B.  640,  24  L.  R.  A.  889,  and  Weaver  v. 
Burr,  81  W.  Va.  736,  8  S.  B.  743,  8  L.  B.  A. 
94,  failure,  on  the  part  of  the  appellee  to  ac- 
c^t  performance  as  offered  by  the  appellants, 
excuses  and  releasee  the  latter  from  perform- 
ance. As  it  Is  a  contract  of  sale  and  not  a 
mere  offer  to  sell,  this  poslUrai  Is  untenable. 

Again,  It  is  said  the  parol  evidmce  sliows 
the  parties  were  not  In  accord  as  to  what  the 
subject  of  sale  was.  Bnongh  bu  been  dis- 
closed already  to  make  the  fallacy  of  the 
oontentltm  apparent 

Lastly,  a  claim  to  the  right  of  resdssion 
is  founded  TQHm  the  refusal  of  the  apptilee 
to  accept  performance  as  offered  by  the  ap- 
pellant, the  lntai»retation  of  tiie  latter  having 
been  the  correct  one,  and  his  offer  an  ex- 
pression of  willingness  to  perform  to  the  ex- 
teat  of  his  duty  In  the  premises.  Since  the 
refusal  was  not  absolute,  the  rule  Inv(^ed 
does  not  ai^ly.  To  work  a  release,  a  refusal  to 
perform  "must  be  a  distinct  and  unequivocal 
absolute  refmal  to  perform  the  promise,  and 
must  be  treated  and  acted  upon  as  such  by  the 
party  to  whom  the  promise  was  made."  Swiger 
v.  Hayman.  56  W.  Va.  123,  126,  48  S.  B.  839, 
107  Am.  St  Rep.  899;  United  Statw  v. 
Smoot  15  Walt  (U.  8.)  36,  21  L.  Ed.  107; 
Dlngl^  V.  Oler.  117  U.  8.  490,  6  Snp.  Ct 
SCO,  29  L.  Bd.  984.  If  this  were  not  the 
law,  it  would  be  a  dangerous  thing  to  stand 
upon  a  controverted  construction  of  a  con- 
tract  BvoT  man  would  act  at  his  peril  In 


such  cases,  and  be  subjected  to  the  alternative 
of  acQuIeecIng  in  the  Interpretation  adopted 
by  his  oppon^t  or  putting  to  hazard  his  en- 
tire Interest  In  the  contract  The  courts  have 
never  Imposed  terms  to  harsh,  or  burdens  of 
such  weight  It  would  amount  to  a  virtual 
denial  of  the  right  to  insist  upon  an  bonest 
but  erroneous.  Interpretation. 

As,  tested  by  the  principles  and  conclusions 
herein  stated,  the  decree  appealed  from  Is 
erroneous,  it  will  be  reversed,  the  appellee 
here  adjudged  and  decreed  to  be  entitied  only 
to  a  conveyance  of  27  acres  of  the  Pittsburg 
vein  ot  coal,  according  to  the  survey  made  in 
the  cause,  of  which  23.12  acres  lies  In  the 
88%-acre  tract  of  land  and  8.88  acres  in  the 
adjacent  Geo.  H.  Smith  tract  snd  the  cause 
remanded  for  further  proceedings  according 
to  the  prindplee  herein  stated,  and  further, 
according  to  the  rales  and  prindi^  fovesn- 
Ing  courts  of  egnllT. 


IQB  V.  MAXWBLIi  et  aL 


(Supreme  Ooort  of^ 


Is  of  West  ^rglnla. 

1906.) 


1.  Bbokum^-Sau  or  Ba&L  BnA»-OoimR- 

■ATIOH. 

Where  an  agent  Is  empowered  to  procure 
a  purchaser  Cor  real  estate  within  a  stipulated 
time,  and  is  to  receive  a  certain  compensation 
for  his  services,  he  will  not  be  entiued  to  re- 
cover  such  compensation  unless  he  timUshss  a 
purchaser  within  that  tims* 

\Ei.  Note.— For  cases  in  pdnt  •»  Cent  Dig. 
vol.  8.  Brokers,  |  68.] 

2.  Saicb. 

But  where  the  ownw  or  principal  has  waiv- 
ed the  performance  of  tlie  contract  within  the 
time  agreed  upon,  and  accepts  the  services  of 
the  uent  and  recognises  and  treats  the  oontra<^ 
as  stul  in  force,  the  agent  will  be  entitled  to 
compoisation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  IMg. 
vol.  8,  Brokers,  |  68.] 

3.  Samx— Question  fob  Jubt. 

Where  there  is  evidence  showing  or  tending 
to  show  that  the  time  within  which  a  contract 
was  to  have  been  performed  has  been  waived, 
or  that  the  contract  has  been  continued,  the 
question  should  be  submitted  to  the  jury. 

4.  Sahk— Waives  or  Cohditiohs  or  Oon- 

TBACf. 

Where  the  contract  is  thus  eontiuued,  or 

the  time  within  which  the  sale  was  to  have  been 
made  Is  waived,  without  reference  to  the 
agenfs  compensation,  the  presumption  is  that 
he  Is  entitled  to  recover  the  sum  originally 
agreed  upon. 
6.  Sau. 

If  an  agent  Is  mnpowered  to  ivocure  a 
purdiaser  for  real  estate  at  a  certain  price,  and 
tor  his  services  is  to  receive  a  stipulated  com- 
pensatioD.  such  agent  will  be  entitied  to  recover 
the  compensation  fixed,  where  be  procorea  a 
purchaser  with  whom  the  owner  negotiates  a 
sale,  although  the  owner  may  accept  a  less  sum 
than  that  at  whldi  he  anthorized  the  agent  to 
make  sale. 

[Bd.  Note.— Tor  cases  in  pMnt  see  Oent  INg. 
vol.  8,  Brokers.  H  66.  67.]  ^ 

6.  PrTNOIPAI.  and  AorifT— OOHPHfaATIOll. 

To  entitie  an  agwt  to  recover  for  services 
rendered,  it  is  not  necassaiy  to  show  an  express 
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leqnest   A'  nqncat  nay  be  Implied  from  all 
ne  beta  and  eireiunatancea  ci  xba  case. 
[Ed.  Note.— For  caaei  in  pidnt,  sea  OnL  Die. 
40,  Principal  and  Afe^l  197.] 

7.  EaroppKL. 

Ordinarilr,  If  one  labors  for  another,  or 
renders  him  services  in  his  bosiness  from  which 
the  owner  receivBs  a  benefit,  and  the  one  who 
receives  the  serrlces  stands  bs  and  seea  what  is 
heing  done  without  making  wijeotlon.  he  ia  ea- 
topped  to  deny  that  the  services  were  rendered 
at  his  request. 

8.  Pbjkcipal  asd  Aaxm^ACTB  or  Aerar— 
Batihoatioii. 

If  a  person  acts  as  agent  withont  anthorit?, 
and  bis  acta  are  ratified,  he  Is  entitled  to  com- 
pensation the  same  as  though  he  had  been  doly 
authorized. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  |  aOOJ 

<8jUabna  bj  the  Court) 
Brror  from  Circuit  Conrt,  Randolpb  Comi- 
ty. 

Action  by  B.  Clark  Ice  against  W.  B.  Bfax- 
well  and  othere.  Judgment  for  plaintiff,  and 
d^endants  bring  error.  Beretaed,  anA  new 
trial  granted. 

Bent  A  Spears,  for  plalntlfts  in  error.  Har- 
ming A  Harding,  for  defendant  In  err». 

SANDERS.  J.  This  la  an  action  of  aa- 
Bumpslt,  brought  In  the  clrcuplt  court  of 
Randolph  county  by  B.  Clark  lee  against  W. 
B.  Maxwell,  E.  P.  Londln.  WiUiam  Flint, 
and  Arnold  Canningham.  To  a  Judgment 
dismissing  tbe  action,  the  plaintiff  applied 
for  and  obtained  a  writ  of  error. 

The  plaintiff  assigns  as  enor  the  giving  of 
three  certain  Instructions  for  the  defendants, 
and  that  the  verdict  is  contrary  to  the  law 
and  the  evidence.  By  Instruction  No.  1,  the 
Jury  were,  in  effect  told,  If  they  believed 
from  tbe  evidence  that  a  contract  was  ^ter- 
ed  Into  between  tlie  plaintiff  and  defendants, 
In  December,  1902,  by  wblcb  the  latter  agreed 
to  pay  to  the  plaintiff  $500  provided  he 
would  fomish  a  purchaser  for  tbe  Achellea 
ind  Stockbrldge  lands  at  $S0  per  acre,  and 
provided  further  that  be  would  furnish  such 
purchaser  prior  to  the  28tb  day  of  February, 
1908,  or  before  the  defendants  should  them- 
selves sell  the  land  to  a  purchaser  other  than 
tiie  one  furnished  by  the  plaintiff,  and  that 
the  plaintiff  failed  to  furnish  tbe  purchaser 
within  said  time,  or  to  notify  the  defendants 
that  he  had  made  sale  of  the  property,  they 
should  And  for  the  defendants.  Instructicn 
No.  2,  in  effect,  presents  the  same  question 
as  is  preeented  by  Instruction  No.  1.  There- 
fore, tbey  may  be  disposed  of  together. 

The  objection  insisted  upon  Is  that  tbese 
fnstnictlons  are  binding,  and  by  them  It  la 
made  Imperative  that  the  plaintiff  furnish  a 
purchaser  at  $30  per  acre  before  ^e  28th  day 
of  February,  1908,  and  that,  unless  the  Jury 
believe  from  the  evidence  that  such  purchaser 
was  furnished  within  that  time,  or  the  de- 
fendants notified  of 'such  purchaser,  then  they 
should  find  for  the  d^endants.  Maxwell  and 
Cunntngham  had  the  agoicy  to  sell  about 
1,000  acres  of  land  In  Randolph  county  from 


the  ownen,  Stockbrldge  and  Acbellea.  This 
agency  was  to  expire  on  the  28th  day  of 
Ittmary,  1903.  After  having  procured  the 
agmcy,  Maxwdl  solicited  the  plaintiff  to 
And  a  purchaser  for  the  land,  and  they  had 
some  conversations  In  regard  to  It,  but  with- 
out coming  to  any  definite  conclnslon.  lAter 
the  defendant  Cnnnlngham,  in  the  pres^ice  of 
Maxwell,  also  requested  the  plaintiff  to  find 
tbm  a  purchaser.  It  was  finally  agreed  that 
the  plaintiff  would  undertake  to  do  so,  and  In 
cooperation  thereof  he  was  to  be  paid  the 
sum  of  five  hundred  dollars.  Tbe  time  within 
which  the  purchaser  was  to  be  furnished  is 
in  dispute.  The  defendants  claim  that  It 
was  to  have  been  done  before  the  28th  day  of 
February,  1903,  while  the  plaintiff  claims 
that  tbe  time  was  not  limited.  Tbe  def^d- 
anta  also  claim  that  the  purchaser  to  be  fur- 
nished was  one  who  would  bny  the  land  at 
the  price  of  $30  per  acre,  while  the  plalntiif 
claims  that  he  was  only  to  price  It  to  pros- 
pecUre  purchasers,  and  that  the  defendants 
were  to  finally  agree  with  them  as  to  the 
pnn^ase  price  of  the  pnq^erty.  The  plaln- 
tUTs  agoicy  was  not  exclusive.  He  had  only 
to  pnt  pro^>ective  purchasers  in  commnnlca- 
tion  with  Maxwtil  and  Cunningham,  who 
were  to  0(»idnct  all  negoUaUons  In  consom- 
mating  the  purchase,  and  were  to  show  the 
land.  It  is  undisputed  that  the  purchasers 
for  the  property  were  not  furnished  prior  to 
the  28th  day  of  February,  1908.  On  the  27th 
day  of  February,  before  the  agency  e^lred, 
the  defendants  purchased  the  property.  Aft- 
er this  time,  and  about  the  11th  Ktt  March,  the 
plaintiff  introduced  to  the  defendauta.  Max- 
well and  Cunningham,  parties  who,  a  few 
days  afterwards,  entered  Into  a  contrairt  for 
the  purchase  of  the  land  In  question,  at  tbe 
price  of  $27  per  acre. 

In  view  of  these  facts,  should  the  Jury  have 
been  tt^d  that,  unless  the  plaintiff  found  a 
purchaser  at  the  price  of  $80  per  acre  before 
the  28th  day  of  F^ruary,  1903,  they  should 
find  for  the  def aidant?  While  it  is  true  thwe 
Is  a  conflict  in  the  evidence  upon  these  points, 
and  the  Jury  may  have  found  that  the  plain- 
tiff contracted  to  fnmlsb  a  purchaser  at  $30 
per  acre  tiefore  the  28th  day  of  February, 
yet,  in  the  light  of  all  the  evidence  and  cir- 
cumstances in  the  case,  It  la  contended  that 
these  Instructions  misconceive  the  case  and 
fall  short  of  presenting  it  to  the  Jury  in  it& 
entirety,  and  that,  Inasmuch  as  they  are 
binding  and  direct  a  vordict  for  the  defoid- 
ants,  thU  should  not  have  been  don&  Where 
an  agent  contracts  to  furnish  a  purchaser  for 
lands  at  a  stipulated  price,  and  sndi  ageat 
does  furnish  a  purchaser  whom  the  own« 
acc^>tB,  and.  In  the  negotlatlmi  of  tbe  trans- 
action, the  owner  agrees  upon  and  acc^ts  a 
different  price  from  that  at  whldi  the  agent 
was  instructed  to  sell,  still  socb  agent  would 
be  entitled  to  his  cunimuatlon.  It  cannot 
be  said  that,  where  an  agrait  has  procured  a 
purchaser  for  a  piece  of  property,  the  owner 
can  deprive  falm  oC  hit  OMnmlsaion  w  eon- 
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pensathKL  by  accepting  each  pnrcbaser  and 
agreeing  to  take  a  less  som  than  tbe  agent 
■greed  to  famlah  the  purchaser  for.  "If  an 
agent  with  antborlty  to  e^l  on  a  certain  com- 
mlsston*  In  tbe  event  of  a  sale,  procures  a  pur- 
chaser, at  tbe  price  and  on  the  terms  au- 
thorized, who  would  take  the  property  at 
tbe  price,  and  the  owner  of  the  property  steps 
In,  ignores  the  agent,  and  sells  to  the  pur- 
chaser BO  secured,  at  the  same  price  and  on 
the  same  terms,  or  for  a  leas  price,  and  ou 
the  terms  proposed  to  tbe  purchaser  by  the 
agent,  even  If  they  were  different  from  the 
terms  stipulated  In  the  authority  to  sell,  tbe 
owner  is  liable  to  pay  to  the  agent  tbe  amount 
of  commission  atipnleted  to  be  paid.  He  will 
not  be  permitted  to  take  adTantage  of  tbe 
negotiations  made  with  tbe  purchaser  by  the 
agent,  and  then  escape  the  liability  to  pay 
bfm  the  stipulated  commission."  Reynolds  y. 
Tompkins,  23  W.  Va.  23S.  "If  tbe  agent  In- 
troduces the  pur<^ser,  or  gives  his  name, 
whereby  the  sale  Is  ^eeted,  although  the  saA 
be  perfected  by  the  principal,  and  eren  tiiouefh 
the  owner  vary  the  terms  from  tbe  first  nego- 
tlatlrai,  be  will  be  entitled  to  compensation." 
Beaocbamp  v.  Hlggins,  20  Mo.  App.  614. 
"Where,  by  a  special  contract,  a  broker  Is 
not  to  be  paid  conmiisskHiB  nnless  he  sella  tbe 
pn^rty  at  a  stipulated  price,  tbe  sale  by 
him  at  such  a  price  la  a  condition  precedent 
to  his  right  to  comipensatlon,  unless,  pending 
the  negotiations  and  whilst  the  agency  ro- 
mains  uureroked,  tbe  owner  consents  to  a 
sale  at  a  different  price.  If  a  broker  IntrO' 
duces  the  purchaser  or  discloses  his  name  to 
the  seller,  and,  throi^  such  Introduction  or 
disclosure,  n^tlations  are  begun  and  tbe 
sale  of  the  property  is  effected,  the  broker  is 
entitled  to  his  commlsslona,  although,  in  point 
of  fact,  the  sale  may  hare  been  made  by  tbe 
owner.  Where  property  Is  sold  at  a  particu- 
lar price  with  the  consent  of  the  owner,  the 
bnAer  who  tfected  the  sale  Is  entitled  to  his 
conmitsslcHis  although  he  may  not  have  been 
requested  by  the  owner  to  sell  at  that  price, 
under  an  agreonent  to  pay  commissions." 
Jones  T.  Adler,  84  Md.  440;  Beaucbamp  t. 
Htggins,  20  Mo.  App.  614 ;  Hinds  v.  Henry,  86 
N.  J.  Jaw,  328;  Glai^  &  Skyles  on  Agency,  8 
773,  p.  1666,  citing  numerous  cases.  "As  to 
whether  the  services  rendered  by  an  agent 
In  any  particular  case  amounts  to  such  per- 
formance as  will  entitle  bim  to  commissions 
or  compensation  must  be  determined  from 
the  facts  and  circumstances  of  the  case." 
Clnrk  &  Skyles  on  Agency,  i  771,  p.  1607. 

Tbe  Jury  should  not  have  been  told  that 
tbe  plaintiff,  to  entitle  him  to  recover,  should 
have  produced  a  purchaser  who  was  wil- 
ling to  pay  (30  an  acre  for  the  land.  But 
this  would  probably  be  harmless  error  if 
that  part  of  tbe  Instmctlon  is  correct  which 
says  that  the  purchaser  must  be  furnished 
before  the  28tb  day  of  February,  because,  in 
that  eveat,  if  the  purchaser  were  not  fur- 
nished within  that  time,  the  plaintiff's  right 
to  maintain  an  action  would  be  barred,  and  In 


no  event  could  be  recover.  A  party  ondonbt 
edly  has  tbe  right.  In  creating  an  agencf 
for  the  sale  of  lands,  to  fix  the  life  of  the 
agency,  and,  when  this  Is  done,  or  where 
the  agent  Is  given  a  certain  time  within  which 
to  make  a  sale,  his  right  to  make  such  sale 
does  not  extend  beyond  that  [wrlod.  unless 
the  time  within  which  It  Is  to  be  done  la 
waived,  or  tbe  contract  Is  continued,  express- 
ly or  impliedly.  It  Is  a  condition  precedent 
to  tbe  recovery  of  compensation  for  the  plaln- 
tltTa  services  that  he  make  the  sale  wlthla 
tbe  time  stipulated,  and  unless  he  performs 
this  condition,  he  cannot  recover.  "If  tbe 
contract  of  employment  between  the  broker 
and  tbe  principal  provides  that  the  under- 
taking shall  be  t>erformed  within  a  limited 
time,  tbe  broker  is  not  entitled  to,  nor  caa 
be  demand,  commission  for  his  services  not 
accomplished  by  bIm  within  that  time.** 
Olark  &  Skyles  on  Agency.  |  778,  p.  1679.  In- 
numerable casee  could  be  cited  to  this  effect 
aa  this  is  the  universal  doctrine.  But,  while 
this  Is  tbe  rule.  It  does  not  apply  In  this  case, 
because  there  la  evidence  tending  to  abow 
that  tbe  plaintiff  was  permitted  to  continue 
in  tbe  employment  of  the  defendants  after 
tbe  28th  day  of  February,  and  that  be  was, 
atter  that  time,  recognized  as  their  agent 
He  states  that  he  talked  to  Mr.  Maxwell 
frequently  In  regard  to  tbe  matter,  and  that 
it  went  alcHig  until  up  In  the  q>rlng  some 
time,  or  about  the  1st  of  March,  and  one 
time  he  was  talking  to  Mr.  Maxwell,  who 
notified  blm  that  the  defendants  were  In  a 
hurry  to  sell  the  land,  and  said  they  had  to 
raise  about  $16,000,  and  about  tbe  11th  of 
March  he  produced  tbe  purdiasers.  This 
conversation  was  evidently  after  the  defend- 
ants bad  become  the  owners  of  the  land.  If 
they  bad,  at  this  time,  nothing  but  an  agency. 
It  would  not  have  been  necessary  for  tbem  t* 
have  secured  this  sum  of  money.  Further- 
more, at  tbe  time  tbe  purchasers  were  actu- 
ally famished.  Maxwell  and  Gnnnlnghanr  said 
nothing  to  Ice  by  which  he  could  infer  that 
his  agency  was  not  continuing,  but  they  ac- 
cepted the  purchasers  fumlahed  by  bla, 
thereby  accepting  tbe  fruits  of  his  labors^ 
Ice  says  that  Loudin  told  btm  after  the  ecu- 
tract  of  sale  was  made  that  he  and  his  aa* 
soclates  would  pay  the  fSOO  as  soon  as  the 
money  from  tbe  transaction  was  received 
by  them.  Also,  Maxwell  told  the  plaintiff 
that  they  were  not  treaties  bim  Just  right 
about  It,  and  aald  be  understood  that  the 
plaintiff  was  entitled  to  ¥500  for  making  tbe 
sale  Maxwell  states  that  It  was  agreed 
among  the  defendants  long  after  the  sale  waa 
made  that  the  plaintiff  waa  entitled  to  $100 
for  his  services.  None  of  tbe  defendants  who 
testified  denied  this.  After  the  sale  was 
made  and  before  the  deeda  were  delivered. 
Ice  went  to  Maxwell  and  aecured  from  him 
$126,  stating  that  tbe  amount  could  be  taken 
out  of  bis  cmnmlsslons.  These  facts  tend 
to  show  that  the  contract  was  continued,  and 
that  tiie  dtftaidantB  waived  perftnrmance  <tt 
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It  at  the  time  at  which  they  claim  It  abonld 
hare  been  performed.  Hie  agency  of  Ctm- 
n  Ingham  and  Maxwell  only  extended  until 
the  28th  of  February,  and,  far  this  reason, 
they  probably  wanted  to  eell  by  that  time, 
bat  on  the  day  prevlons  to  the  time  at 
which  their  fluency  would  have  expired  they, 
together  with  the  other  defendants,  became 
the  owners  of  the  land,  and  from  that  time 
they  were  still  destroos  of  selling,  and  all 
these  facts  and  clrcomstances  shonld  be  con- 
sidered by  the  Jury  In  determining  whether 
the  time  was  waived  and  the  contract  con- 
tinued. "When,  by  an  express  contract,  an 
agent  is  employed  to  sell  real  estate  within 
a  stipulated  time,  and  to  receive  a  certain 
compensation  for  his  services,  he  may  recover 
for  his  services  In  making  such  sale  after 
the  time  limit,  where  the  principal,  with 
knowledge  of  the  sale,  accepts  the  services 
and  treats  the  contract  as  still  In  tonse."  S 
Page  on  Contracts,  |  1602. 

We  Intimate  no  opinion  as  to  what  these 
facts  establish,  because  the  case  must  be  re- 
manded for  a  retrial,  but  we  have  briefly  re- 
lated certain  of  the  facts  to  show  that  there 
Is  evidence  tending  to  establish  the  fact  that 
the  contract  was  continued,  and  the  time  for 
the  performance  thereby  waived.  If  the  con- 
tract was  continued,  or  the  defendants  waived 
the  performance  of  It  wlUiin  the  stipulated 
time,  the  presumption  of  law  Is  that  the 
plalntlir  was  to  receive  the  same  compensa- 
tion as  provided  for  by  the  contract  originally 
made.  "If  an  agent,  employed  at  a  compen- 
sation for  a  definite  term,  continues  In  the 
principal's  service  after  the  expiration  of  ttrat 
term,  without  any  new  or  other  arrangemeat, 
be  will  be  presumed  to  be  continuing  on  the 
old  terms,  and  there  can  be  no  recovery  on  a 
quantum  meruit"  Mecbem  on  Agency,  8  608. 
Wallace  v.  Floyd,  29  Pa.  184,  72  Am.  Dec.  820 ; 
Banck  V.  Albright,  36  Pa.  367.  "If  an  agent, 
employed  at  an  agreed  price  for  a  certain 
time,  continues  In  the  same  employment  after 
the  expiration  of  the  term  without  any  new 
agreement  the  presumption  of  law  is  that 
he  continues  at  the  origbial  rate  of  compen- 
sation, and  there  can  be  no  recovery  upon 
a  quantum  meruit"  1  Am.  &  Eng.  Ency. 
Law,  p.  1116.  Spence  v.  Wilmington  Cotton 
Mills,  116  N.  O.  210,  20  S.  E.  872 ;  Doty  v. 
Case  &  WlUard  Co.,  60  Hun  (N.  T.)  696,  8  N. 
T.  Supp.  510;  N.  H.  Iron  Foundry  Co.  v. 
Richardson,  6  N.  H.  294;  Tatteraon  v.  Suf- 
ft>lk  Mfg.  Co.,  106  Mass.  56 ;  Sines  v.  Supts. 
of  the  Poor,  58  Mich.  503,  25  N.  W.  486; 
Standard  Oil  Co.  v.  Gilbert,  84  Ga.  714.  11 
8.  E.  491,  8  L.  R.  A.  410.  "Where  an  agent 
has  been  onployed  for  a  specified  time  at  a 
specified  compensation,  and  after  his  term  of 
employment  has  expired  continues  to  render 
services  to  his  principal,  In  the  same  line  of 
business  as  formerly,  In  the  absence  of  a 
special  agreement  otiierwlse.  It  will  be  pre- 
sumed that  he  Intended  to  continue  In  the 
service  at  the  previous  rate  of  compensation, 
and  he  will  not  be  permitted  to  recover  on  a 


quantum  meruit**  Claiii  ft  Skylee  oa  Agency, 
8  864,  p.  800.  Consequently,  under  these  au- 
thorities, and  under  the  facts  and  drcom- 
stances  of  this  case,  the  court  should  not 
have  limited,  by  Its  instructions,  Uie  time 
wttfaln  whl<di  tbe  plainUff  was  to  famish 
such  purchaser  to  the  28th  of  Febnuur,  but 
the  question  should  have  been  left  to  the 
jury  to  determine  whether  or  not  it  was  ooo- 
tlnued  beyond  that  time,  or  whether  the  de- 
fendants waived  the  tlma  wltliln  whicb  mA 
purchaser  should  be  furnished,  and.  If  they 
should  find  that  the  contract  was  cootlniied, 
or  tiie  time  for  its  performanoe  waived,  then 
the  compensation  to  which  the  plaintiff  would 
be  entitled  is  tl»  sum  wbldi  the  parties  flxed 
by  tlia  original  agreonait  And  again,  if  the 
Jury  slHmld  conclude  that  tin  oontnet  was 
made  whereby  the  purdiaser  at  the  price  of 
$30  was  to  have  been  furnished  before  the 
28th  day  of  F^maiy,  and  tiiat  such  pnr^ 
chaser  was  not  furnished,  and  that  the  em- 
tract  was  not  continued  and  the  time  of  per- 
formance not  walTed,  this  instmcUon  calls 
for  ■  Tonllct  lOr  the  dsfendsnts,  notwitli- 
standlng  there  is  evidence  tending  to  show 
that  the  plaintiff  is  entitled  to  recorer  upon 
the  quantum  meruit  Of  course.  If  the  con- 
tract was  continued  in  force,  and  the  time  ot 
performance  waived,  a  reoorefr,  if  any.  would 
have  to  be  vpm  the  ccmtract,  and  not  upon 
the  quantum  meruit  but  If  it  was  not  ctn- 
tlnued,  and  expired  by  limitation,  and  tlw 
time  of  performance  liad  not  lieoi  waived, 
then  the  question  would  arisen  what,  if  any- 
thing, would  the  plaintiff  be  entitled  to  re- 
cover upon  the  quantum  mwultf  Coder  the 
facts,  thla  question  should  have  been  present- 
ed to  the  Jury,  but  these  iustractkms  It 
was  takoi  from  than.  When  there  Is  no  ex- 
press contract,  and  the  plaintiff  seeks  to  re- 
cover for  his  servtoes,  he  must  show  a  e»- 
quest  No  recov^  can  be  had  for  a  vdIuih 
tary  service.  But  a  request  may  be  express, 
or  It  may  be  Implied  from  all  the  facts  and 
clrcumstancee  of  the  transaction,  as  wilt  here- 
after appear.  "Where  commissions  are  not 
the  appropriate  mode  of  compaisatlon,  and 
there  Is  no  fixed  recompense  agreed  upon,  and 
the  services  are  performed  under  circum- 
stances Implying  a  promise  to  pay  for  them, 
the  agent  will  be  entitled  to  receive  such  com- 
pensation as  he  may  be  able  to  show  the  serv- 
ices were  reasonably  worth."  Reinhard  on 
Agency,  |  266,  p.  256.  "The  Inteatlon  to  com- 
pensate an  agent  may  be  Implied  from  the 
beneficial  natore  of  the  service,  and  when  a 
party  knows  that  services  are  being  perform- 
ed for  him  by  another  and  makes  no  objec- 
tion thereto,  and  then  receives  the  benefit 
thereof,  he  will  be  compelled  to  pay  for  such 
services  what  they  are  reasonably  and  fairly 
worth."  Chadwl<^  v.  Knox,  31  N.  H.  226,  64 
Am.  Dec.  S29;  Hatch  v.  Purcell,  21  N.  H. 
544;  1  Am.  &  Eng.  Ency.  Law  (2A  Bd.)  1096, 
1097,  and  cases  cited,  '^f  a  pnson  acts  as 
agent  without  authority,  and  his  acts  are 
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ratified,  be  la  entitled  to  compensation  Jost 
as  thongh  be  had  been  daly  ftutborlzed."  1 
Am.  &  Eng.  Eney.  Law  (2d  Ed.)  1101.  "Or- 
dlnarily,  if  one  man  labors  for  another,  or 
renders  him  serrices  In  his  business,  from 
which  the  latter  derives  a  benefit,  and  the 
one  who  receives  tbe  services  stands  by  and 
sees  what  is  done  without  making  objection, 
he  Is  efi topped  to  deny  that  the  services  were 
rendered  at  bla  request"  Relnhard  on  Agen- 
cy, i  68;  Blossom  v.  Cannon,  14  Mass.  177; 
Guild  T.  Qonld,  IS  Pick.  (Mass.)  129. 

Instruction  No.  3,  In  effect,  tells  tbe  Jnry 
that,  If  they  should  believe  from  tbe  evidence 
tbat  tbe  defendants  Maxwell  and  Cunning- 
ham made  sale  of  on  undivided  Interest  in  tbe 
land  to  Flint  and  Loudln,  and  that  they  pur- 
chased tbe  remaining  Interest  therein,  on  Feb- 
mary  27,  1903,  and  tbat  thereafter  tbe  de- 
fendants made  no  new  or  additional  contract 
with  tbe  plaintiff  In  reference  to  tbe  sale, 
and  that  the  plaintiff  did  nothing  further 
thereabout  after  February  27th,  except  to  in- 
troduce to  Maxwell  and  Cunningham  HI.  E. 
and  F.  C.  Wheeler,  who  later  purchased  tbe 
land,  then  tbe  plaintiff,  under  the  evidence, 
would  not  be  entitled  to  any  compensation  in 
the  shape  of  commissions,  and  could  only 
recover  such  sum  as  the  work  actually  done 
in  making  the  said  Introduction  was  worth, 
provided  a  definite  amount  as  to  the  value 
of  tbe  time  and  labor  in  Introducing  the  pur- 
chasers should  be  shown.  This  Instruction 
undertakes  to  measure  the  amount  which  the 
plaintiff  would  be  entitled  to  recover  on  the 
quantum  meralt,  and  the  question  Is,  does  It 
apply  tbe  proper  rule?  The  plaintiff  was  a 
real  estate  agent;  was  so  treated  by  Maxwell 
and  Cunningham  when  they  first  ai^iroacbed 
him  In  reference  to  a  sale  of  tbe  land.  He  Is 
supposed  to  be  familiar  with  tbe  market,  and 
to  be  better  able  to  handle  matters  of  this 
kind  than  one  who  bad  not  given  bis  tUne 
and  attoitlon  to  it,  and  In  this  case  be  bad 
written  letters  to  various  parties,  offering 
this  land  for  sale;  he  had  received  several 
communications  In  regard  to  It,  and  referred 
them  to  Mr.  Maxwell,  and  consulted  him  li^ 
reference  to  It  and  on  the  11th  of  March,  act- 
ing as  such  agent  be  produced  these  purchas- 
ers to  Maxwell  and  Cnnnlngham.  Now,  Is  It 
to  be  said  tbat  tbe  compensation  to  which  he 
Is  entitled  Is  to  be  measured  by  tbe  actual 
time  and  labor  spent  In  Introducing  these 
parties  to  Maxwell  and  Cunningham  Y  To  so 
bold  would  be  a  misconc^tlon  of  the  case. 
These  Instructions  are  too  narrow;  they  do 
not  cover  the  entire  case.  If  the  evidence 
Is  such  as  warrants  a  recovery  in  favor  of 
tbe  plaintiff  on  the  quantiun  meruit,  he  is 
entitled  to  snch  sum  as  bis  services  as  such 
real  estate  agent,  in  making  the  sale,  and  nn. 
der  all  tbe  circumstances,  are  reasonably 
worth.  This  Instruction  limits  the  recovery 
to  the  actual  Introduction  of  the  parties. 
Tbis,  we  think,  should  not  have  been  done. 

It  Is  claimed  that  the  defendants  admitted 
llabllll7  In  the  mim  of  f  IOOl  This  we  will  not 


pass  upon,  as  the  case  must  go  back  for  a 
new  trial,  and  It  would  not  be  proper  to  In- 
timate any  opinion  upon  the  weight  of  the  teft* 
tlmony. 

The  judgment  of  the  circuit  court  Is  re- 
versed, the  verdict  of  the  Jury  let  uidB,  and 
a  new  trial  awarded. 


GAULET  GOAL  LAND  ASS'N  T.  SPIES  At  al. 

(Sopreme  Court  of  Appeals  of  West  Tii^la. 
Dec.  4,  1B06.) 

1.  Bqurrr  —  PLBunro— Aaawaa— FnaoBUOH 

TO  FiLB. 

Where  an  answer  which  presents  no  d^ 
fense  ts  offered,  the  court  should,  aiKm  oh)e^ 
tioQ,  refuse  to  permit  it  to  be  filed. 
2l  Psoces»-Skrvick. 

Qosere,  where  a  process  Is  served  by  an 
individual.  Is  It  necessary  for  the  affldavit  or 
retnm  showing  the  time  and  manner  of  service 
to  also  show  the  place  of  soch  service? 

3.  Appeaii— AicENDinHT  w  Pbocxidiitob  in 
Oouvt  Below. 

Pending  an  appeal  and  sunersedeas  in  thim 
court,  the  return  of  service  of  process  com- 
mencing a  suit  may  be  amended  in  the  lown 
court  uiK>n  proper  application  and  notice  to 
the  opposite  party;  and,  if  the  amendment  is 
allowea,  such  fact  may  be  shown  to  thb  court 
by  supplemental  record. 

[Ed.  Note.— For  cases  in  point.  Bee  OenL  Dig. 
vol.  2.  Appeal  and  Error,  |  2199.} 

4.  Saxb— EiTEoi  or  AuEnniciKT. 

When  an  amendment  is  thus  made  and 
so  shown,  if  it  appears  that  it  was  properly 
made,  and  that  the  defective  service  Is  thereby 
cored,  it  will  relate  back  to  the  time  of  servtce. 
and  will  obviate  tbe  error  in  that  regard. 
Q,  .Vekdob  and  PiTBcuAan— YsnDoa'a  Lzni— 

Enfobcemeitt— Saul 

Section  la.  c.  132.  Code  1899  (section  S998. 
Ann.  Code  1906),  which  providea  that  a  decree 
for  the  sale  of  real  estate  of  the  value  of  $500 
or  more  shall  be  advertised  by  tbe  commissioner 
or  ptfson  ai»>ointed  to  make  the  sale  in  a  news- 
paper publMned  in  the  county  where  sucfa  real 
estate  is  situated.  Is  mandatory,  and  where  a 
snit  is  brought  enforce  a  vendor's  Hen  re- 
tained In  a  deed  conveTing  the  timber  upon  vari- 
ous tracts  of  land,  some  of  which  are  altnatad 
in  one  coun^  and  some  in  another,  the  decree 
should  provide  for  the  publication  of  the  no- 
tice of  sale  In  both  counties. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Oreenbrier 
County. 

Bill  by  the  Gauley  Goal  land  Ajosoclaticm 
against  Henry  Spies  and  others.  Decree  for 
plaintiff,  and  defendants  api>eal.  Modified 
and  affirmed. 

Henry  OUmer  and  H.  L.  Van  Sl(&ler,  tax 
appellanta.  Williams  ft  Dice,  for  appellee. 

SANDERS,  J.  This  Is  a  suit  In  chancery, 
brought  in  the  circuit  conrt  of  Oreenbrier 
county,  by  the  Ganley  Coal  Land  Association 
against  Henry  Spies  and  B.  H.  Ely,  having 
for  Its  object  the  enforcement  of  a  vendor's 
Hen  retained  by  the  plaintiff  in  a  deed  ex- 
ecuted by  it  to  the  defendants,  conveying  to 
them  all  of  the  timber  above  a  certain  size 
standing  upon  various  tracts  of  land  In 
Greenbrier  and  Nldtolaa  conntlea.  From  a 
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decrea  ta  ta.vm  of  the  plaintiff,  tba  defend- 
ants have  appealed. 

The  defendants  demurred  to  the  bill,  aa- 
aignlng  as  a  ground  therefor  that  the  plain- 
tiff filed  oi^leB  of  the  contract,  notea;  and 
sdiedule  of  tracta  of  land  aa  exhibits  with 
the  tdll,  when  it  had  the  original  notes  and 
a  duplicate  original  of  the  contract  and  sched- 
nle  of  tracts.  A  party  Is  not  required  to 
file  with  blB  bill  t2ie  original  papers  which 
tmm  the  basis  ot  his  dalm,  but  he  may  aver 
the  ccHitenta  of  these  papers,  or  file  copies 
of  them  with  his  bill  aa  exhibits,  at  his 
pleasure.  It  Is  not  ground  for  demurrer 
ttiat  he  does  not  file  the  orl^nals.  The  bill 
Is  clearly  good,  and  the  demurrer  was  prop- 
erly OTerruled. 

It  is  also  claimed  that  the  court  erred  in 
■DBCalnlng  the  exceptlcma  of  the  plalntUC  to 
the  answer  of  Henry  Spies.  There  were  no 
exceptims  to  the  answer,  properly  speaking. 
Exceptions  are  only  taken  to  an  answer  after 
it  Is  filed.  This  answer  was  not  filed,  but 
upon  objection  the  court  rejected  It.  A  court 
should,  when  an  answer  presents  no  defense 
to  a  bill,  refuse  to  permit  It  to  be  filed  when 
objected  to.  nils  answer  presents  no  &6- 
fenae  whatever.  It  does  not  deny  a  iringle 
all^Uon  of  the  bill,  neither  does  It  allege 
afflrmative  matter  of  any  kind.  It  Is  said, 
boweTer,  that  It  allies  that  the  plaintiff 
has  computed  Interest  on  interest,  and  that 
therefore  It  constitutes  a  plea  of  usury,  and 
Is  sufficient  under  sections  6  and  7,  c.  96, 
Code  1899  (sections  3431,  8432,  Ann.  Code 
1906).  The  answer  charges  that  there  Is  no 
statement  contained  In  the  bill  showing  the 
amount  due,  and  then  says  that  the  plaintiff 
has.  In  ascertaining  tiie  amount  due,  calcu- 
lated and  charged  Interest  on  hiterest,  thus 
making  the  transaction  usurious.  The  bill 
does  not  show  any  calculation  as  baring  been 
made  by  the  plaintiff.  It  simply  allies  the 
sale  of  tiie  timber  to  the  defendants  at  a 
stipulated  price,  and  that  the  defendants  ex- 
ecuted their  notes  for  the  defwred  payments, 
and  that  all  except  two  of  them  are  due. 
Copies  of  the  notes  are  exhibited  with  the 
bill,  and  no  calculation  la  made.  It  is  purely 
a  question  of  calculation  for  the  court.  The 
plaintiff  does  not  claim  usury.  It  only  claims 
the  amount  of  the  notes,  with  Interest  The 
answer  certainly  presented  no  Issue,  and  the 
court  properly  refused  to  allow  It  to  be 
filed. 

The  next  ground  for  reversal  is  that  the 
court  overruled  the  motion  of  the  defendant 
Ely  to  gnash  the  return  of  service  as  to  bim. 
He  appeared  specialty  and  moved  to  quash 
the  return,  on  the  ground  that  It  failed  to 
show  In  what  county  service  was  had.  The 
court  overruled  tiie  motion,  and  the  defend- 
ant Ely  withdrew  from  the  case.  The  pro- 
cess was  served  by  an  Individual,  and  an 
affidavit  was  made  as  to  the  manner  and  time 
of  service,  but  It  failed  to  show  where  It  was 
served.  A  personal  decree  was  rendered 
igainst  the  defendants ;  hence  the  necessity  of 
pergonal  service.  Where  was  this  process 


serredT  Was  it  within  ttie  jnrlsdletlon  of 
the  court}  It  does  not  show  this  expres^; 
and,  as  it  does  not,  where  do  we  get  flw  Inc 
fonnati<Hi?  The  process  was  directed  to  ttw 
sheriff  of  Monroe  county,  and,  flds  Mng  mt, 
is  there  a  presumption  that  it  was  serred  in 
that  coontyT  It  not,  the  service  vonld  not 
be  good.  There  would  necessarily  have  to 
be  such  presunvtlon  to  sustain  It  Where  a 
process  Is  served  by  an  <tfteer,  whose  duty 
it  Is  to  do  so,  it  is  not  necessary  tor  Om  » 
turn  to  show  tiiat  it  was  serred  in  Us  balH- 
wlck.  An  officer  is  presumed  to  have  dis- 
charged his  duty,  and  not  to  haye  exceeded 
his  powers.  We  cannot  xvesnme  Hut,  irtien 
a  process  Is  delivered  to  an  officer  to  be 
serred,  he  will  do  an  unlawful  act  by  serf^ 
ing  it  outside  ot  bis  county;  but  !t  Is  pre- 
sumed be  did  not  do  so.  We  will  not  decide 
thUi  QuestUm,  as  tbm  amendmat  of  the  re- 
turn has  made  the  decision  at  it  unnecessary. 
Since  the  motion  to  quash  In  the  circuit  courts 
and  Btttce  the  allowance  of  the  ai^eal  and 
snpeisedeas,  the  plaintiff,  after  having  glrai 
notice  to  the  defendant  BIy,  applied  to  the 
circuit  court  for  permission  to  amend  the 
return,  to  which  amendment  the  dtfendant 
Ely  objected,  but  the  court  overruled  the  ob- 
jection and  permitted  the  return  to  be  amaid- 
ed  so  as  to  show  that  the  process  was  served 
In  Monroe  county,  'nils  appears  from  the 
supptraiiental  record  filed  herein ;  It  being  the 
record  made  luwn  the  motion  to  amend.  The 
amendment  being  allowed,  It  cures  the  re- 
turn, and  relates  baA  to  the  time  ot  service. 
McGlore-Mable  Co.  t.  Brooks,  46  W.  Va.  78% 
84  &  B.  921. 

The  question  then  arises:  What  effect  la 
to  be  given  to  the  amendment;  as  regards  the 
dedslon  of  tbls  case7  Should  we  disregard 
the  amendment,  and  adjudicate  upon  the 
record  as  It  stood  at  the  time  the  appeal  was 
allowed,  or  should  we  condder  the  record  as 
It  now  stands?  Courts  now  allow  amend- 
ments with  great  liberally,  where  the  ends 
of  Justice  will  be  promoted  and  no  Injustice 
done.  What  Injustice  waBdone,wcanbedone, 
by  allowing  this  amendment  to  be  made?  The 
answer  must  be  that,  Instead  of  doing  an 
Injustice,  It  Is  the  establi^ment  of  truth,  and 
thereby  prevents  the  miscarriage  of  Jostice. 
Why  should  a  Judgment  or  Heaee  be  avoided 
when  the  process  has  been  properly  served, 
and  wh^  this  fact  can  be  made  known  yjf 
allowing  an  amendment?  The  amendmait 
having  been  properly  made,  and  It  being 
brought  to  the  attention  of  this  court  by  tbe 
supplemental  record,  we  should  consider  tin 
record  as  It  appears,  although  partly  made 
since  the  allowance  ot  tbe  Bjfpeal,  and,  when 
we  do  so,  we  find  that  the  process  was  prop- 
erly served,  and  that  tbe  court  had  Jurisdic- 
tion of  the  person  of  the  defendant  Ely.  If 
we  should  reverse,  the  circuit  court,  when  the 
case  goes  back,  could  allow  an  amendmait  to 
be  made,  and  wheal  so  made  It  would  relate 
back  to  the  time  of  service.  Then,  If  this  is 
so,  why  should  this  dilatory  measure  be  In- 
dulged in,  when  there  Is  certainly  no  good 
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rea«m  for  it?  "A  ntam  of  Mrrlce  maj  be 
amended  after  appeal  or  pending  writ  of  er- 
ror, as  In  11m  appelate  court  upon  a.j/9^> 
w  In  tbe  trial  coort  pending  writ  of  enor, 
In  wbtch  caee  the  amendment  1b  abown  by 
a  snrolemental  rectvd."  18  Vtiicj.  PL  &  Fr. 
968.  The  practice  of  allowing  amendmenta 
pending  an  aroeal  li  amply  supported  by  the 
aatboritlea^  some  of  which  are  Oapehurt  t. 
OnAnlnghajo,  12  W.  Va.  ISO;  HopUnii  t.  B. 
ft  O.  B.  C!a.  42  W.  Ta.  6S6, 28  S.  B.  187 ;  Mc- 
Clnre-Mable  Lomber  Co.  r.  Brooks,  4S  W. 
Va.  78%  84  8.  B.  021 ;  Shamberg  Noble,  80 
Pb.  158;  Irvine  v.  Scobee,  S  Lltt  (S^.)  70; 
Brown's  Adm'r  r.  Hill,  5  AA.  78;  BlxscU  et 
al.  T,  Stone  A  Mt^Droald,  8  Ark.  478;  Lore- 
land  T.  Bears,  1  Oola  438. 

Another  point  relied  upon  by  tbe  defend- 
ants la  that  tiie  decree  Old  not  provide  for 
the  pmpet  adrertlsement  of  tht  sale  of  the 
property,  in  this:  that  there  are  rarions 
tracts  of  land  proceeded  against,  some  ly- 
ing in  Creenbrier  and  some  in  Nicholas  coun- 
ties, and  that  Qie  decree  only  proTlded  for 
the  advertlsnnent  In  a  newspaper  publish- 
ed In  Greenbrier  oonnty,  when  it  shonld  have 
required  It  to  be  advertised  In  newspapers 
pnbUshed  In  boUi  counties.  Section  la  of 
chapter  132,  Code  1800  (section  3808,  Ann. 
Code  1906),  provides  "that  whenever  a  court 
shall  hereafter  decree  the  sale  of  real  es- 
tate, If  it  appears  to  tbe  court  that  such  real 
estate  la  of  the  value  of  five  hundred  dollars 
Iff  more.  It  shall  prescribe  In  the  decree  that 
swA  sale'Shall  be  advertised  In  a  newspaper, 
Ity  the  commissioner  or  person  appointed  to 
make  the  salSb  It  shall  always  be  advertis- 
ed In  a  newspapo*  pubUsbed  in  the  county, 
if  one  be  published  therein,  where  the  real 
estate  to  be  sold  Is  situated."  This  statnte 
was  before  this  court  in  Duncan  v.  Custard, 
24  W.  Va.  781,  and  it  was  held  to  be  man- 
datory, and  that  It  was  error  not  to  require 
the  land  to  be  so  adrertlaed  if  It  appears 
to  the  court  that  It  is  of  the  value  of 
fOOO  or  mora  While  this  statute  was  ao 
construed,  yet  that  case  differs  somewhat 
from  the  case  we  hare  here.  There  it  ap- 
peared tibat  the  value  of  tbe  pn^rty  was 
over  $S00,  and  tiie  court  held  It  was  error 
not  to  adrertlae  It  in  a  newspaper.  Here 
it  sufficiently  appeara  that  tbe  value  of  tbe 
property  is  more  than  ^!00,  and  the  decree 
only  required  It  to  be  advertised  by  publica- 
tion In  Greenbrier  county.^  Therefore  the 
questiim  presented  Is:  Does  this  statute 
mean  that  when  a  suit  Is  brought  to  s^l 
several  tracts  of  land,  some  of  which  lie  In 
one  county  and  some  In  another,  that  the 
sale  shall  be  advertised  In  a  newspapra-  pub- 
llahed  In  both  counties,  or  that  It  shall  be 
so  advertised  In  the  county  where  the  suit 
Is  brought  and  decree  pronounced? 

Counsel  tor  the  i^^wllee  argue  that  tbe 
timber  decreed  to  be  eold  is  situated  upon 
ona  continuous  tract  of  land.  The  record 
doM  not  vert^  tiiis  argument.  Therefore 
the  reason  for  It  faiUk   Inasmuch  as  It  ap- 


pears that  the  timber  stands  upon  several 
distinct  tracts,  and  as  It  does  not  appear 
that  these  tracts  are  oontlgnous,  we  are  not 
called  upon  to  decide  whether  w  not  a  de- 
cree providing  for  the  sale  of  a  tract  of 
land,  or  several  contiguous  tracts,  lyliv  part- 
^  in  one  county  and  partly  In  anothw,  shall 
provide  tot  the  publication  in  a  newspapa 
€t  the  notice  of  sale  In  both  counties  where 
the  land  lies.  In  oonstmlng  this  statute,  we 
mnst  endeavOT  to  reflect  the  intention  of  the 
Lefl^alatnre.  That  intention,  as  manifest  from 
the  terma  of  the  statute,  is  to  gtn  notice 
coextensive  with  the  bounds  of  the  land  to- 
be  sold,  in  ordor  tbat  competitive  bidding 
may  be  stimulated.  Tbit  notice  Is  Cor  tbe 
beneflt  of  the  creditor,  as  well  as  the  owner 
of  tiie  Uud.  The  former  is  Interested  in 
the  land  bringing  tiie  amount  of  his  debt 
while  the  latter  is  naturally  desirous  of  the 
land  selling  for  as  large  sum  as  possible. 
If  the  decree  had  provided  for  the  advertise- 
ment of  the  notice  of  sale  by  publication  in 
a  newspaper  la  Nlduriaa  county,  we  ap^» 
head  that  It  vrould  not  be  contended  that 
such  advertisement  was  a  compliance  with 
tbe  terms  of  the  statute.  Tet  that  would 
have  beffii  as  substantial  a  compliance  as 
the  decree  which  jitrovided  for  the  advertise- 
ment in  Groraibrler  county,  when  a  portion 
of  the  land  lies  in  Kldwlaa  county.  The 
stetate  says  that  tbe  court  shall  prescribe 
In  the  decree  that  snch  sale  shall  be  ad- 
vertised In  a  newspaper,  and  tbat  It  shall 
always  be  published  In  a  newspaper  publish- 
ed In  the  county  where  tiie  luid  to  be  sold  i» 
situated,  if  one  be  published  therein.  Tliere 
are  no  exceptions,  but  In  every  Instance  in 
which  snch  property  is  decreed  to  be  sold 
this  statute  has  commanded  that  it  shall  be 
advertised  in  a  newqwiwr  published  in  the 
county.  What  county)  Ite  language  seems 
to  be  clear  when  it  says  in  the  county  where 
the  land  lles-^ot  In  the  <H>unty  where  a 
part  of  the  land  lies,  but  In  the  county  where 
the  real  estate  to  be  sold  Is  situated. 

But  It  Is  said  that  it  must  be  presumed 
that  the  lower  court  instituted  an  mqutry 
and  found  that  there  was  no  newspaper  pub- 
lished in  Nifties  connty,  else  It  wonld^  In 
Its  decree,  have  provided  toe  tbe  advartise- 
ment  of  tbe  notice  of  sale  In  tbat  county. 
We  cannot  see  why  this  presumption  should 
obtain.  Tba  statute  Is  mandatory,  and  the 
decree  should  show  a  compliance  with  Ite 
provisions.  If  tbe  court  had  entered  Into 
an  InqulBition  and  found  that  there  vras 
no  newspaper  published  in  Nicholas  county, 
the  decree  should  have  stated  that  fact 
But  on  this  subject  it  is  silent,  and  It  Is 
manifest  from  all  the  drcumatances  that 
the  attenti(Hi  of  the  court  was  not  directed 
to  this  statnto  when  the  decree  was  entered, 
and  that  It  was  not  intended  to  give  any  no- 
tice of  sale  in  Nicholas  county,  because  there 
is  no  provision  for  any  Und  of  notice  what- 
evw  in  ttiat  county.  If  no  newspaper  be 
published  thBac%  such  other  notice  as  Is  re- 
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quired  by  law  staoald  have  beat  provided 
for.  It  iB  also  said  that  ISie  dtfendants,  had 
thej  desired  pabUcaUon  In  more  Uian  one 
county,  should  have  bron^t  0ie  matter  to 
the  attentim  of  the  conrt  We  do  not  tiilnk 
that  the  defendants  were  required  to  take 
this  step.  The  conrt  was  nndertaklng  by 
Its  decree  to  sell  tiielr  property,  and  th^ 
had  the  rlfi^t  to  remain  quiescent,  as  they 
did,  and  Insist  that  all  the  prorislons  of 
tlie  statnte  In  mch  cases  were  compiled 
with. 

Complaint  Is  made  ttiat  tbm  lower  court  re> 
fased  to  suspend  the  decree  of  February  6, 
1800.  to  give  the  defendants  time  within 
which  to  apply  for  an  appeal  and  super- 
sedeas. There  may  be  Instances  where  to 
refuse  to  anspend  a  decree  or  Judgment  seri- 
ous Injury  might  result,  but  we  fall  to  see 
1k>w  the  refusal  to  suspend  tUs  decree  can 
(^orate  prejudicially  to  the  defeDdants.  Be- 
fore the  decree  was  enforrad  tills  court  al- 
lowed an  appeal  and  supersedeas.  Therefore 
the  action  of  the  lower  court  In  refusing  the 
suspension  Is  rendered  Immaterial. 

For  the  forcing  reasons,  the  decree  of 
the  circuit  court  will  be  modified,  so  as  to 
provide  tmr  adT^tlsement  of  notice  of  sale 
In  both  counties;  and,  as  so  modified*  will 
be  affirmed. 


STATE,  to  Us*  of  BIIfLimSLDT,  V. 
8TUTI#ES  et  al. 

(Supreme  Oonrt  of  Appeals  (tf  West  Tbflnla. 

Dec.  4,  1906.) 

AmAx— Rbcobd— Bnx  of  Hzospnons— Na- 
OKssnt. 

A  case  in  wbicfa  the  aaslenmeuts  of  error 
InvolTliig  the  evidence  cannot  be  considered,  be- 
cause the  evidence  was  not  made  a  part  of  the 
record  by  proper  bill  of  exceptions. 

[Sd.  Note.— -For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  Sfi  2433,  2010.] 

(Syllabus  by  the  Goart) 

Error  from  Circuit  Court,  Bfarim  Oounly. 

AcliMi  by  the  state,  to  the  use  ot  Morgan 
Bllllngsley,  against  William  A.  Stutler  and 
J.  L.  Bice  Judgment  tor  plaintiff,  and  de- 
fendants bring  error.  Affirmed. 

F.  T.  Martin  and  V,  N.  Amett,  Sr.,  for 
plaintiffs  In  error.  0.  H.  Leeds  and  W.  S. 
Meredith,  for  defendant  In  error. 

COX,  J.  This  action  of  debt  on  bond  was 
Instituted  by  the  state  of  West  Virginia,  su- 
ing for  the  UBe  of  Aforgan  Bllllngsley,  against 
William  A.  Stutler  and  J.  U  Bfce,  in  the 
circuit  court  of  Marlon  county,  resulting  in 
verdict  and  Judgment  for  the  plaintiff  for 
$250.  The  defendants  bring  the  case  here  by 
■writ  of  error  for  review. 

The  aBsIgnments  of  error  Involve  the  evi- 
dence. The  only  bill  of  exceptions  In  the 
case  is  as  follows:  "Morgan  Bllllngsley  v. 
William  A.  Stutler  &  others.  Action  of 
Debt.  Bill  of  Etsceptious.  Be  it  remember- 
ed that  upon  the  trial  of  this  action,  and  af- 


ter the  Jury  had  rendered  its  verdict,  and 
before  the  conrt  had  entered  Judgment  tiiere- 
on,  the  defendants  moved  tlie  conrt  to  set 
aside  tlw  verdict  and  grant  than  a  new 
trial,  on  the  grounds  that  the  said  vodlct 
is  contrary  to  the  law  and  tb»  evidence. 
whl<di  said  motion,  and  argument  of  counsel 
thereon,  being  considered  by  the  court,  was 
overruled,  and  tlie  court  entered  Judgment 
thereon,  to  which  action  of  the  court,  over 
ruling  said  motion  to  set  aside  said  verdict 
and  grant  them  a  new  trial,  the  defendants 
excited,  and  asked  that  all  the  evidence 
taken  In  said  case,  and  aubmltted  to  and 
C(msldered  by  the  Jury,  and  reported,  and 
that  said  exceptions,  be  certified  and  made  a 
part  of  the  record,  which  is  accordingly  done, 
and  the  court  certifies  that  the  following  Is 
all  of  the  evidence  offered  or  read  In  behalf 
of  eithw  party  hereto,  except  the  declara- 
tion and  notice  thereto  In  the  ejectment  case 
of  said  Bllllngsley  v.  William  A.  Stutler  and 
others,  referred  to  in  this  case,  which  said 
papers  seem  to  be  lost  or  misplaced,  and  are 
not  now  In  the  papers  of  this  cause.  Done 
this  22d  day  of  April,  1906.  John  W.  Ma- 
son, Judge  of  the  Circuit  Conrt  of  Marion 
County."  Following  this  bill  of  exceptions 
In  the  printed  record  are  these  words:  "The 
evidence  beretofcffe  referred  to  is  ss  follows." 
Then  follows,  after  a  caption,  what  pur- 
ports to  be  the  questions  and  answers  of  wit- 
nesses and  documents  exhibited  therewith. 
It  does  not  appear  that  the  evld^ce  was 
annexed  to  or  Incorporated  In  the  bill.  The 
bill  in  no  way  Identifies  the  evidence  which 
was  intended  to  be  made  a  part  of  it.  The 
words,  "The  evidence  heretofore  referred  to 
Is  as  follows,"  do  not  appear  to  be  the  words 
of  the  Judge  signing  the  bill.  They  are 
found  after  his  signature.  The  bill  Is  whol- 
ly Insufflcleut  to  make  the  evidence  a  part  of 
it  or  of  the  recwd.  Tracy's  Adm'x  v.  Car- 
ver Obal  Co.,  57  W.  Va.  587,  SO  S.  B.  825; 
McKendree  v.  Shelton.  61  W.  Va.  516,  41  S. 
B.  900;  Dudley  v.  Barrett  et  al.,  58  W.  Va. 
235,  52  S.  E.  100;  and  other  casea 

Another  fatal  objection  to  the  bill  of  re- 
ceptions Is  that  It  does  not  purport  to  make 
all  the  evidence  adduced  on  the  trial  a  part 
of  the  record,  and  there  Is  no  other  bU)  of 
exceptions.  Under  these  circumstances,  we 
must  presume  that  there  was  evidence  which 
fully  sustained  tiie  verdict  Dudley  v.  Bar- 
rett et  al.,  supra^Stete  v.  Ice,  34  W.  Va.  24^ 
12  S.  E.  695;  Bank  v.  Bank.  3  W.  Va.  386; 
Edgell  V.  Conaway,  24  W.  Va,  747;  Hunter  v. 
Stewart,  23  W.  Va.  549.  It  Is  true  that  we 
find  in  the  printed  rec<»d  what  seems  to  be  a 
copy  of  the  record  of  a  proceeding  whereby 
a  declaration  and  notice  In  a  certain  action 
of  ejectment  by  Morgan  Bllllngsley  v.  Wil- 
liam A.  Stutler  et  al.  were  supplied;  but  the 
certificate  to  the  copy  of  the  record  of  that 
proceeding  is  unsigned  by  the  clerk  or  any 
one  else.  If  It  were  properly  signed,  the 
supplied  declaration  and  notice  were  not 
made  a  part  of  the  lectMCd  in  tlds  caae  by 
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bill  of  erceptions  as  a  part  of  the  erldence 
adduced  npon  tbe  trial  ot  this  caae. 

The  erldfflice  Is  not  a  part  of  tbe  record, 
and  tbe  judgment  mast  be  affirmed. 

Affirmed. 


BABD  T.  OBANB  OBBSK  GOAL  Jk 

GOKB  CO. 

<8apreae  Oonrt  of  Appeals  of  Wart  Virginia. 
Dee-iTwoe.) 

1.  Majbtbb  ahd  Sbvaht— BKFLonatnT  or 

HlHOS^ABSUKFnON  OV  RiSK. 

A  minor  who  enters  the  emplojment  of 
another  assnnwe  the  risks  of  all  soch  apparent 
dangers  as  he  li  capable  of  comprehending  and 
aTOidinS. 

(Ed.  Notar-SNnr  eSMs  In  point  sea  Oeat  IMg. 
voL  84,  Master  ana  Serrant,  H  68fr-648.} 

2.  SAMIS— INCAPAOITT  07  MllTOB. 

It  is  actionable  Diligence  for  an  employer 
to  engage  and  place  at  a  dangerous  employment 
a  minor,  who,  although  instructed,  lacks'  suffi- 
cient age  and  capacity  to  comprehend  and  avoid 
the  dangem  of  the  emplonnent,  if  the  employer 
has  or  should  have  notice  of  the  minor^i  age 
and  lack  of  capacity. 

[Ed.  Mote^Fw  cases  hi  point,  see  Cent.  DI^ 
vol.  84,  Master  and  Servant,  IS  141,  814-818^ 

8.  Save— Noncn  or  Incapacitt. 

The  employer  of  a  minor,  without  other  no- 
tice, is  chuged  with  notice  of  sudi  lack  of 
capacity  as  is  usual  among  minors  of  tbe  same 
age,  so  far  as  the  minor's  age  is  or  should  be 
known  to  the  employer. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
T<d.  84,  Master  and  Serrant,  H  141,  814^^0] 

4.  SaIOI— BXTBDEN  Ot  PBOOT. 

The  burden  of  proving  that  a  minor  em- 
ploye bad  greater  than  the  usual  capacity  of 
minors  of  the  same  age  rests  apon  the  employer : 
and  the  burden  of  proving  that  the  minor  had 
leas  than  such  usual  caimci^  rests  upon  the 
minor,  or  the  one  seeking  to  recover  damages  on 
account  of  bis  deatii. 

[Ed.  Note.— For  cases  in  point,  see  Cemt  Dig. 
Tol.  34,  Master  and  Servant,  §  896.] 

5.  Sams— NsoLiosKCK— Qnumon  tob  Jukt. 

A  case  proper  for  snbmlssion  to  a  jnry. 

OSyllabua  hy  the  Oimrt) 

Error  to  Circuit  Court,  Mercer  Cotmty. 

Action  by  G.  L.  Bare,  administrator, 
asainst  tbe  Crane  Creek  Coal  St  Coke  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed  and  remanded. 

O.  J.  Holbrook  and  Harold  A.  RltBi  for 
plaintiff  In  ^rw.  A.  W.  Beynoldi,  for  de- 
fendant in  error. 

COX,  J.  TbiB  action  was  Instituted  in  tbe 
clrcnit  court  of  Mercer  county  by  G.  L.  Bare, 
administrator  of  bis  son,  Jonas  E.  Bare,  de- 
ceased, against  Crane  Greek  Goal  &  Coke 
Company,  a  corporation,  to  recover  damages 
on  accoimt  of  the  death  of  Jonas  E.  Bare- 
After  the  plalntlfCs  evidence  had  be^  In- 
troduced npon  tbe  trial,  the  defendant,  with- 
out introducing  evidence,  moved  tbe  court 
to  strike  out  tbe  plaintiff's  evidence  and  to 
direct  a  verdict  for  defendant,  which  mo- 
tion was  BUBtalned.  A  verdict  for  defend- 
ant, and  a  Judgment  dismissing  plaintiff's 
acttODi  f(dlowed.    Tbe  plaintiff  brlngi  tk» 


judgm^t  here  by  writ  of  error  for  review. 

The  plaintiff  offered  evidence  on  tbe  trial 
tending  to  prore  that  the  boy,  Jonas  B.  Bare, 
waa  employed  by  tbe  d^endant  as  **1zaK»eE" 
or  "doorkeeper"  In  an  entry  of  the  mine  <tt 
defendant;  that  tiie  boy  waa  killed  wfalle 
so  engaged;  that  hla  duties  were  to  opoi 
and  abut  the  door  across  the  entry  where  he 
was  stationed,  for  the  passage  upon  the  trade 
of  mme  cars  propelled  by  an  electric  motor, 
and  to  tignal  fttr  the  passage  of  cars  upcm 
that  tnuA  by  manlptdating  an  electric  light 
or  lights  by  means  of  a  "cnt-ont  swltcih." 
thus  Indlcallng  when  the  track  was  clear 
and  when  It  was  proper  for  cus  to  pass; 
that  \be  IWht  was  located  Inside  ttub  door; 
tiiftt  titere  was  an  opening  In  the  door, 
through  which  tbe  signal  light  was  visible 
from  tbe  entry  in  front  of  tbe  door;  that 
shortly  preTtona  to  tbe  death  ot  tbo  tajt  a 
train  of  16  cars  was  passing  Into  the  mine 
along  tbe  main  entry  leading  to  tbe  door 
^eze  the  bt^  was  stationed;  that  before 
reaching  tbe  door  the  lamlraauui  w  tbe 
train  whistled  for  stgnals,  and  saw  tbe  alg- 
mU  Itgtat  Indicating  tbat  tbe  track  wis  clear 
and  tbat  it  was  proper  for  cars  to  proceed; 
tbat  the  brateman  did  not  see  that  tbe  door 
was  dosed;  tbat  the  Ivakanan  titen  sig- 
naled the  motocman ;  that  of  ttn  fnmt 
ears  were  cut  off,  and  caused  to  run  oa  the 
main  straight  siding  leading  to  tbe  door 
wbere  the  boy  waa  stationed ;  that  the  cars 
strode  the  Soot,  knocking  It  down  and  wre<i- 
ing  tbe  cars,  or  a  number  of  ttiem;  that 
npon  an  examination  of  tbe  wre(±  the  bo^ 
was  found  beneath  it  midv  fbe  cars,  abont 
26  or  80  feet  from  the  door,  with  bis  head 
Injured  and  his  life  extinct;  that  about  IS 
or  20  minutea  before  the  wredc  a  tracklayer, 
with  another  persmi,  passed  out  through  tiie 
door;  that  tbe  tracklayer  then  saw  the 
boy  lying  on  hts  back  between  tbe  rails  of 
tbe  track;  that  the  person  with  the  tra<^- 
layer  said  to  tb»  boj,  "DOnn.  lay  there  and 
let  tliat  motor  run  over  you  and  kill  yon"; 
that  tbe  boy  laughed,  and  said  "he  wasn't 
going  to  sleep" ;  that,  after  the  tracklayer 
and  the  person  with  him  passed  out  the  b<^ 
shut  tbe  door  with  his  foot;  that  the  signal 
lights  were  not  on  when  these  persons  passed 
out  of  the  mine;  tliat  tbe  boy  waa  killed 
some  time  after  3  o'clock  in  the  afternoon  of 
February  23,  1904;  that  the  boy  had  been 
OQ  duty  about  seven  hours  that  day;  that 
the  boy  was  past  12  and  under  13  years  of 
age  when  be  was  killed;  tbat  he  was  "toler- 
ably small  of  bis  age" ;  tbat  at  the  time  tbe 
boy  waa  employed  his  father  told  the  one 
employing  him  tbat  tbe  boy  was  in  hts  four- 
teenth year;  tbat  tbe  father  afterwards  as- 
certained tbat  tbe  boy  was  in  his  thirteenth 
year.  The  evidence  does  not  show  what 
previous  experience  the  boy  had  In  this 
employment  His  father  testified  tbat  be 
saw  the  boy  while  be  was  working  In  the 
mine,  and  saw  tbe  place  where  tbe  boy  was 
working,  before  he  (tbe  father)  "got  crip- 
pled," but  be  does  not  my  whea  be  wu  crip- 
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pled.  Ai  to  tbe  <»paclt7  of  the  Ix^,  lils 
father  «Ly»:  "He  was  Just  a  cfmunon  child; 
]u8t  like  a  «Hiimoii  ddld."  The  eTidenoe  does 
not  toid  to  ahow  wtiettier  the  boy  was  In- 
•tnicted  in  the  duties  or  Aangen  of  bla  an- 
ployment  or  not  Tbare  are  otiw  featniea 
of  the  erldence  mmeoestary  to  detail. 

The  ground-  of  this  actkm  la  negligeoce. 
The  bnrden  la  wi  ^  plaintiff  to  prore  tbat 
the  negllgeoioe  of  the  defendant  waa  the 
imate  caoae  of  the  Injury  resulting  In  the 
death  of  tbe  boy.  Batcha  t.  W.  Va.  A  P. 
R.  B.  G(h,  87  W.  Va.  180,  16  8.  IB.  457,  18 
L.  R.  A.  519.  NegUsence  Implies  breadi  of 
dnty,  either  of  omission  or  OHnffllssInL  ^nie 
qneation  tor  our  determination  Is:  If  the 
Jury  had  found  a  verdict  for  tlie  plaintiff  on 
thla  erldmice,  would  it  bare  twen  the  doty 
of  the  coart  to  set  the  verdict  aside;  or,  In 
otiber  wo^s,  was  the  evidence  snffldoit  to 
stqiport  a  vordlct  fbr  the  plaintlflf  Dye  v. 
Gmbln.  09  W.  Ta.  — ,  58  S.  B.  147.  The 
evidence  in  this  case  tended  to  ibow  that 
the  iKv  waa  under  IS  yeara  of  age  when  he 
was  killed.  The  duty  of  an  employw  in  w- 
gaglng  and  pladng  a  minor  at  a  dangwons 
employment  Is  largely  measured  by  the  ca< 
padly  of  tbe  minor  to  comprdioid  and  avoid 
tbe  dangers  of  snch  mnplf^ment,  when  the 
employer  has  or  should  have  notice  of  tbe 
minor's  capacity.  20  Am.  ft  Ei^  ISne.  Law, 
89;  Gors  Adm*r  v.  Railroad  Oo.  (G.  a)  86 
Fed.  299.  The  qoeBtkms  of  the  assumption 
of  risks,  ordinary  and  extraordinary,  of  tbe 
benefit  of  inatructtons  (If  any)  by  tbe  em- 
ployer, and  Of  contributory  negllgoice,  hinge 
upon  tiie  Question  of  tiie  capacity  of  the  boy 
for  the  particular  work  in  which  he  was  m- 
gaged.  The  employer  of  a  minor,  without 
other  notice,  Is  chafed  with  notice  of  sndi 
lade  of  capacity  aa  Is  usual  am«ig  minors 
of  the  same  age,  so  far  as  bis  age  Is  or  should 
be  known  to  bis  anployer.  The  burden  of 
proving  that  a  minor  emplc^  bad  greater 
than  the  usual  capacity  of  minors  of  tiie 
same  age  rests  upon  tbe  employ;  and  Qie 
burden  of  proving  that  Ibe  mbua  bad  less 
than  audi  usual  capacity  rests  upon  the 
minor,  or  the  one  seeking  to  recover  damages 
on  account  of  his  death.  1  Shearman  ft  Bed- 
field  on  Neg.  (6tb  Ed.)  |  218;  Molaske  t. 
Goal  Go.  (Wis.)  GO  N.  W.  475;  Wynne  v. 
Conklin,  86  t}a.  40. 12  8.  B.  188. 

It  Is  actionable  negligence  fbr  an  employer 
to  engage  and  place  at  a  dangerous  employ- 
ment  a  minor  who,  although  instructed,  lacks 
sufficient  age  and  capacity  to  comprehend  and 
avoid  the  dangers  of  the  emplt^meut,  If  the 
employer  has  or  should  have  notice  of  the 
minor's  age  and  ladc  of  capadl^.  Thomp.  on 
Neg.  S  4688  ;  20  Am.  ft  Eng.  Enc.  Law,  sup- 
ra; CMTa  Adffl'r  v.  Railroad  Go.,  supra;  1 
Shearman  ft  Redfleld  on  Neg.,  snpra. 

Tbe  rule  In  relaticm  to  assumption  of  rlslis 
by  minor  employte  Is  correctly  stated  by 
this  court  in  WiUlams,  Adm'x,  v.  Goal  ft 
Coke  Ca.  65  W.  Ta.  84,  46  8.  D.  802.  It  la 
that  8  minor  wlio  enters  the  employ  of  an- 


other assumes  tbe  rUkM  of  all  neb  apparent 
dangers  aa  be  Is  capable  of  ctMuprehoidlng 
and  avoiding.  The  appareot  risks  assumed 
are  those  which  the  minor  has  the  capacity 
to  comprehend  and  av(rfd.  See,  also.  Turner 
V.  Railroad  Go.,  40  W.  Va.  675,  22  8.  B.  83; 
Giebell  v.  Golllns  Go.,  64  W.  Va.  618,  46  S. 
B.  508;  Thomp.  on  N^.,  sivn;  1  Labatt 
cm  Master  ft  Savant,  291.  In  detamlnlug 
the  capacity  of  the  minor  ttf  perform  the 
wwk  and  avoid  tlie  dangers  of  a  particular 
employment,  tbe  diaracter  of  the  work,  tbe 
drcnmstances  undn  which  it  Is  to  be  pe^ 
formed,  and  the  previous  experience  of  the 
minor  should  be  considered.  1  Labatt  tn 
Master  ft  Servant,  supra. 

The  evidence  tends  to  diow  tiiat  it  was  tt» 
duty  of  tbe  boy  to  open  and  dose  the  door 
across  the  mine  entry  for  the  passage  of 
electric  cars,  and  to  manipulate  tbe  signal 
llgjit  or  lights  by  means  of  a  "cut-out  swttdi" 
for  sqch  passage.  This  employment  was 
attended  with  danger.  It  required  cara^ 
watchfulness,  concentration  of  mind,  and  con- 
tinuity of  purpose.  A  failure  to  ezerdse 
these  qualities  of  mind  in  the  performance 
of  his  duties  would  probably  entail  great 
danger  of  injury  or  loss  of  life.  Were  such 
duties  only  consistent  with,  or  were  th^ 
beyond,  the  capacity  of  an  ordinary  bofi 
under  18,  or  even  under  14,  years  of  age? 
Tbe  defendant  dalms  that  It  must  be  pre- 
sumed that  the  boy  was  Instructed  as  to  tbe 
dangers  of  his  employment.  In  the  absence 
of  any  showing  to  the  contrary.  If  he  waa 
Instructed,  the  question  of  capadty  to  com- 
prehend and  follow  tiie  instructioits  and 
avoid  the  dangers  arises. 

Tbe  matter  of  contributory  negllgen(v 
presents  tbe  same  questicni  of  capadty.  Tbe 
capacity  of  a  minor  employd  Is  the  measure 
of  his  responsibility.  If  he  has  not  tbe  ca- 
pacity to  comprehend  and  avoid  the  dangers 
to  which  he  may  be  exposed,  he^igemx 
not  be  Imputed  to  him  from  the  fact  that  he 
unwittingly  exposes  himself  to  such  dangers. 
1  Minor's  Inst  605 ;  l^omp.  on  Neg.,  snpra ; 
Shearman  ft  Redfleld  .on  Neg.  (5th  Ed.)  T3a. 
It  is  said  that  the  statute  (Ann.  Gode  1906. 
I  412)  permits  the  employment  of  a  boy  over 
12  years  of  age  in  a  coal  mine.  We  do  not 
think  that  section  has  any  bearing  <m  tbe 
duties  of  an  employer  toward  a  minor  em- 
ploye over  the  age  of  12  years. 

Considering  the  fact  that  the  evidence  tends 
to  show  that  the  boy  was  actually  undw  13 
years  of  age,  and  was  represented  at  tbe  time 
of  the  emplc^rmrat  to  be  in  his  fourteenth 
year,  and  tbe  other  drcumstancea  which  the 
evidence  tends  to  prove,  this  evidence  should 
have  been  submitted  to  the  Jury  to  determine 
the  question  of  toe  capacity  of  the  boy  by 
Its  verdict  "The  rule  may  be  laid  down 
generally  that  the  age,  the  capadty.  and 
discretion  of  a  child  to  observe  and  avoid 
dangers  are  qnestlMis  of  fact  to  be  deter- 
mined by  the  Jury;  and  his  re^MNisIblll^ 
Is  to  be  measured  by  toe  degree  of  capacity 
he  la  thus  found  to  poaseaa'*  1  Ulnor*a  Inst. 
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COS.  'fThe  tnw  role  woold  seem  to  be  that 
tm  eoart  flhonld  take  tbe  qneation  awar  from 
cue  ivry  when  the  clear  wel^t  of  evldaKe 
«how8  that  tite  cUld  had  a  capadty  tor  self- 
protection,  which  he  culpablr  irailtted  to  nae, 
In  face  of  a  danser  irtilcb  be  knew  and  snf- 
fldently  apprehended,  bat  not  otherwise." 
See,  also,  1  Shearman  &  Redfleld  on  Nes*  H 
78a,  218;  BuswM on Persmul Injuries,  |20S; 
Tbtnnp.  on  Neg.  1  4687 ;  Ketterman  t.  Bail- 
Toad  Go^  48  W.  Va.  006,  S7  a  B.  688;  WU- 
Uams  T.  Ooal  Co.,  actpra. 

For  tbe  reasone  stated,  the  Judgment  la 
reversed,  a  new  trial  awarded,  and  the  case 
remanded  to  be  further  proceeded  with  ac- 
■cordlng  to  law. 


WBAVBB  T.  B.  U  NBAL  &  GO. 

<Biipreme  Court  of  AppealB  of  West  Ylrslnla. 

Dec  4,  1906.) 

1.  FaA.nDuu:HT  ConvET^OEe— Tauer  Ducd— 

CONBIDXBATION. 

A  provision,  in  a  deed  of  trust  of  goods  to 
•ecure  an  indomr  of  a  note,  that  It  shall  also 
secnre  the  Indoraer  for  a  future  indorsement  of 
the  note,  does  not  render  tbe  trust  fraudulent  on 
Its  face  an  to  creditors. 

fEd.  Note.— For  cases  in  point,  see  Gent  Dig. 
ToL  24,  Fraudulent  ConTeyancea.  |  218.] 

2.  GoNTUsioN  or  Goods. 

A  deed  of  trust  on  a  stock  of  store  goods 
la  given  to  secure  an  indoraer  on  a  note,  and 
the  debtor,  while  in  possessioo,  mingles  with 
the  goods  conveyed  additional  store  goods, 
the  indoraer  or  trustee  not  consenting,  and 
an  execution  from  a  Justice  is  later  levied  on 
the  whole  stock.  The  trustee  files  his  petition 
before  tbe  justice  to  release  tiie  goods  from  the 
levT,  onder  Code  1890,  c.  60,  1  162  [Code  1006, 
c  80, 1  21081.  The  burden  Is  not  on  tbe  trustee 
before  recoverr  to  identify  and  separate  the 
goods  specified  in  the  trust  frc>m  tbe  goods 
mingled  with  them,  but  is  on  the  execution 
creditor  to  identify  the  additional  goods. 
(SrIIabuB  b7  the  Court.) 

Btrror  from  Circuit  Court;  Wirt  County. 

Action  by  F.  G.  Weaver,  truatee,  against 
R.  L.  Neal  ft  Go.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Beversed. 

T.  A.  Brown,  for  plaintiff  in  error.  Wm. 
Beard,  for  defendants  In  error. 

BBANNON,  J.  R.  A.  Reese  made  a  deed 
■of  trust,  coDTeylng  all  his  personal  property. 
Including  a  stock  of  goods,  to  Weaver,  trus- 
tee to  secure  a  negotiable  note  made 
Beese,  payable  to  J.  A.  Wiseman,  In  90  days, 
at  the  Wirt  County  Bank.  After  this  deed 
of  tmst  had  been  executed,  B.  L.  Neal  &  Co, 
camed  a  writ  of  fieri  f  aciaa  to  be  levied  on 
the  stock  of  goods.  Thai  Weavw,  trustee, 
filed  before  the  Justice  wbo  Issued  the  execu- 
tion a  petitkm  under  chapter  SO.  of  section 
1S2  of  the  Code  of  1880  (Code  1906,  c.  00.  | 
310^  setting  up  his  title  and  claim  undtt-  the 
deed  of  trust,  and  asking  that  the  stock  of 
goods  be  tdeased  from  said  execution,  and 
asking  that  the  r^ht  of  property  be  tried. 
After  trial  before  a  Justice,  the  case  went  by 
appeal  to  the  circuit  court  of  Wirt  county. 


where  a  Jury  was  impaneled  to  try  the  case; 
but  the  court  struck  out  the  phiUitifl's  erl- 
dMce,  and  directed  a  vwdlct  for  the  defend- 
ant, and  rendered  Judgment  themn. 

CfHmad  for  Weaver  endeavors  to  exclude 
the  evidence  on  the  ground  that  the  hlU  of 
exceptions  does  not  sufflclently  Incorporate 
it  to  bring  It  befiwe  Ols  court;  but  we.tblnk 
that  the  bin  Is  ample  to  do  so.  It  says  that 
"the  eertlflchte  of  evidence  cwttfled  JcAn 
T.  Harrla.  office  stenographer  of  tiie  circuit 
court  of  Wirt  counly.  Is  hereby  cwttfled,  filed 
herewith,  and  made  a  part  of  this  bill  of  ex- 
ceptions." We  find  the  full  oral  evidence, 
with  a  formal  certificate  by  Harris  tiiat  It  la 
all  the  evldoice  given  In  the  case.  This 
clearly  Identifies  the  evidence. 

The  execution  creditor  claims  that  the 
deed  of  trust  is  fraudulent  and  void,  as  to 
creditors,  on  Its  fac&  It  is  not  claimed  tiiat 
oral  evidence  innves  such  impeaduMut,  but 
that  Its  vice  Is  shown  by  tbe  deed.  To  estab- 
lish this  we  can  loolk  only  at  the  face  of  the 
deed  of  trust  Landeman  v.  Wilson,  29  W. 
Vs.  702,  2  8.  B.  208.  We  do  not  find  such 
fraud  on  the  face  of  the  deed.  The  deed  pro- 
vides that  the  trustee  s^  at  the  maturity  (tf 
the  note  It  cannot  be  said  that  sale  und« 
the  trust  Is  unreastmably  xms^ptmed,  as  it 
was  only  four  days  from  the  date  of  the 
tmst  to  the  maturity  of  the  note.  Tba  deed 
contains  no  reservation  or  poww  to  the  debt- 
or—none whatever.  It  does  not  give  him  pow- 
«  to  sell,  or  to  retain  possession,  or  to  con- 
sume or  in  any  wise  use  tbe  property,  so  as 
to  enable  us,  fOr  sutdi  grounds,  to  stamp  the 
deed  with  firaud,  as  hi  Live8ay*s  Bx'r  v. 
Beard,  22  W.  Ta.  S85.  Nor  does  tiie  deed 
postpone  the  rl^t  of  the  trustee  to  tske  pos- 
session until  maturity  of  the  note,  as  In  that 
case.  He  could  take  possession  the  moment 
the  deed  was  executed.  We  find  no  provldon 
authorising  tbe  debtor  to  replenish  the  stock 
of  goods.  The  deed  does  not  cover  after-ac- 
quired goods.  If  It  did  so,  there  might  be 
an  inference  of  an  totent  to  let  tbe  debtor 
still  have  the  ben^t  of  the  goods  and  to 
waste  ttiem  from  creditors,  as  held  In  Shat- 
tuck  V.  Knight.  26  W.  Va.  600,  and  Lande- 
man V.  Wilson,  29  W.  Va.  702.  2  S.  B.  208. 
We  do  not  find  earmart»  of  fraud  referred 
to  In  tbe  many  cases  to  tills  court  of  deeds 
fraudulent  on  their  taee.  Bartlea  v.  Din<Ki, 
66  W.  Va.  888. 48  &  B.  414,  boMa  that  a  deed 
of  trust  will  not  be  held  fraudnlmt  per  se, 
unless  Its  provlslona  plainly  show  that  it  was 
not  made  In  good  faith,  but  only  as  a  color- 
able security.  The  only  questionable  feature 
of  this  deed  Is  a  provision  that  It  is  to  secure 
any  future  todoraement  by  Wiseman  of  the 
note.  The  debt  is  an  honest  debt,  as  nobody 
questions,  and  we  do  not  think  tiiat  such  a 
provision  Is  a  badge  of  fraud.  This  deed 
was  good  wben  made,  and  this  clause  does 
not  change  its  character.  It  does  not  put  it 
In  the  power  of  the  debtor  to  postpone  sale 
under  tbe  trust,  nor  does  tt  btod  Wiseman  at 
.  all  to  make  a  future  endorsement  The 


Digitized  by  Google 


910 


DS  SOUTEDDASTBBN  BBPOBTBB. 


(V.  Va. 


elanw  gxn  ttie  debtw  no  powar  wbatenr 
to  enforce  snch  ludwaement 

Another  point  to  snataln  the  Judgment 
made  bj  connael  la  this:  Beeae  pmrchaaed 
a  imall  quantltr  of  new  gooda,  and  later- 
mingled  them  with  tiie  old  gooda  conveTed  by 
the  deed  of  trnat  Wlaeman  la  not  ahown  to 
have  ctmflffiited  to  this.  It  la  dalmed  that 
Weerer,  the  trustee,  Is  to  be  treated  aa  plain- 
tiff, anlng  for  apedfle  goods,  and  that  he  can- 
not recoTw,  becanae  there  la  a  coofnalon  of 
gooda;  that  be  naist  point  ont  the  parttcnlar 
artlclea  to  which  he  bad  legal  title  under  tiie 
trost  andt  falling  to  do  so,  most  fall  In  bis 
claim,  oa  ttw  ground  that  where  there  la  a 
confoalon  of  gooda,  renderli«  their  separa- 
tion Impossible,  a  plaintiff.  In  detlnne  or  other 
proceeding  to  recover  paitlciilar  prQpwty, 
most  pick  out  bla  property.  Now,  the  trustee 
had  prior  right  and  legal  title  orer  the  execu- 
tion creditor.  That  execution  could  not  be 
lerled  on  the  propety  conveyed  In  the  trust, 
because  of  the  w^l-eettled  rule  that  where 
property  la  conTcyed  under  a  deed  of  trust 
It  cannot  be  lerled  upon.  The  creator  t^" 
execution  baa  a  lien  upon  It,  Bid»Ject  to  tbn 
trnat,  a  charge  on  tiie  sorplna;  but  be  cannot 
levy  m  the  tangle  perstmal  prc^mty.  He 
must  enforce  bis  equity  In  chancy.  Doheny 
T.  Atlantic  Oo.,  41  W.  Ta.  1.  28  8.  B.  626; 
Oontts  T.  Walker.  2  Leigh  (Va.)  20&  It  fol- 
lows that  that  levy  was  void,  conferring  no 
title.  Be^ng  tiiat  the  trustee  had  a  perfect 
legal  title,  and  the  encntl<m  creditor  non^ 
we  think  that  the  execution  creditor  cannot 
aay  that  ttie  bwdea  la  upon  ttae  trustee  to 
Identify  that  part  at  ttie  sto^  of  goods  cor- 
eced  by  his  trust  before  he  can  recorw;  but 
the  burden  Is  rattier  on  execution  credlfav 
to  show  what  artlclea  of  the  stock  of  gooda 
bis  levy  operates  upon,  as  be  could  have  no 
dalm  to  those  articles  conveysd  In  the  deed 
of  trust  Bo  holds  Kreuaer  t.  Gocm^,  4S 
Hd.  682.  There  one  Stewart  sold  type  In  a 
printing  office  to  Kreuaer  by  blU  of  sale,  and 
Stewart,  remaining  In  possesslcHi,  bought  and 
miagM  additional  type,  and  then  sold  to 
Goon^.  Held,  that  Stewartfa  title  was  aupe- 
rior  to  Cooney'a,  that  the  ease  waa  to  be 
treated  as  beCweai  Stewart  and  Kreuaer,  and 
that  Coon^  got  no  title  to  the  type  sold  to 
Krenser,  and  Kreuzer  could  maintain  re- 
plevin against  Gooney.  If  Is  the  law  that 
when  one  baa  dharga  of  anotbn'a  goods,  and 
mlnglea  lAem  with  his  own,  he  forfetts  bis 
own,  unless  be  can  aqiarate  them.  So  held 
in  tbat  case.  Trapndl  y.  Conklyn,  87  W.  Va. 
242, 16  S.  E.  670,  88  Am.  St  Bep.  30;  Brak^ 
T.  Tuttle,  8  W.  ya.  8S,  128;  2  Sduraler.  Pei^ 
Bonal  Prop.  I  47.  So,  If  we  test  the  matter 
as  betweoi  Beeae  and  WeuTer,  Beese  must 
pldc  ont  tb»  gooda  he  mingled  wlOi  the  oth- 
ers^ and  BO  muat  Neal  ft  Co,;  dae  Weaver 
gets  all  under  his  deed  at  trust  The  case 
from  llaryland  above  cited  aaya  tbe  rule  or 
law  of  oonfnatoa  must  operate  in  favor  of 
Weaw,  not  In  fiivor  of  the  encutlon  credi- 
tor. In  Adama  t.  Wlldea,  107  Mass.  123,  a 


mortgagor  In  possesalou  of  gooda  failed  to 
keep  them  eepBrato  from  bis,  purposely  or 
through  carelessness,  and  sold  all  to  a  thizd 
person.  Held,  the  mortgagee  may  replevy 
tile  whole  from  the  purchaser,  unleaa  the  lat- 
ter Identifies  the  articles  not  embraced  In 
ttie  uMvtgage.  The  court  said:  "It  vras  tiie 
duty  of  the  d^endan^  as  he  only  succeeded 
to  Gay's  title  subject  to  the  mortgage^  to 
Identify  tbe  ^edflc  artidea  not  to  the  mort- 
gage." See  note  2,  6  Am.  ft  Bug.  Dney.  L. 
(2d  Dd.)  698,  dting  that  caa& 

At  this  point  I  meet  with  the  case  of  Bose 
V.  Sharplesa,  88  Grat  (Va.)  168,  wh«e  a  man 
bad  some  goods  paid  for  and  some  not  paid 
for,  and  he  mingled  tbem,  and  then  dalined 
to  exempt  tbem  under  tbe  exemption  law 
from  liability  for  purchase  money  of  part 
of  tiie  gooda.  Tbe  court  held  tliat  tbe  bnrdoi 
was  on  the  man  who  claimed  to  exempt  them 
to  separate  tiiem  from  tiie  goods  tbat  hsd 
been  paid  for,  "and,  he  falling  to  do  this, 
they  will  all  be  treated  as  not  having  been 
paid  for,  aa  far  aa  the  hotocstead  deed  la  con- 
cemed,  and  therefore  not  exempt  under  the 
law.*'  I  think  that  tiie  matter  la  to  be  test- 
ed aa  If  between  Beeae  and  Weaver  the  trus- 
tee, and  that  tiie  burden  to  dlacrimlnate  the 
gooda  la  on  tlie  encntion  creditor.  I  And  In 
2  Scbouler,  Personal  Pn^.  S  48,  the  following: 
"In  the  analogous  case  <tf  diatt^  iqieclflcally 
pledged  or  mortgaged  tat  a  deb^  oonfnalon 
wlU  aometimea  dfect  an  extenalim  of  tbe 
.  credltor'a  aecurity,  and  aometimea  Impair  or 
take  It  away  altogether;  for.  if  the  H&ttor, 
having  possession,  mlni^e  tbe  pledged  or 
mortgaged  goods  with  other  goods  of  his 
own.  they  are  all  brougfat  under  cover  of  the 
original  security  because  of  his  conduct 
while  the  secured  creditor  to  poaaeattlon,  who 
;  Is  guilty  of  a  correi^ndlng  Intomlxtuic; 
must  bear  tin  consequence  of  bla-  tolly." 
Aa  Is  said  In  Eretb  v.  Bogers,  101  N.  C  263. 
7  S.  B.  682.  one  party  or  tbe  other  must  suf- 
fer, and  sorely  It  Is  not  the  man  having  priw 
claim,  guilty  of  no  blame. 

On  these  prindplea  we  ccmclude  to  reverse 
the  Jndgmrait  and  set  aside  tbe  verdict  and 
remand  the  case  fbr  a  new  trial.  Judge 
SANDBRS  and  I  would  enter  Judgment  for 
Weaver,  as  the  case  Involves,  and  Is  dqpoid- 
ent  on,  queations  of  law. 


Bx  parte  OALDWEUC*. 

(Boprene  Oonrt  of  AnMals  of  West  Vtai^nla. 

Dec  4,  1908.) 

States— Powns  or  Housa  or  Dxlbgatis. 

The  House  of  Delegates  has  no  power,  by 
Its  Independent  action,  to  raise  a  committee  o< 
InveitlntltHi,  witii  power  to  rit  during  tbe  iccesi 
of  the  Xeglslatim  after  the  dose  ot  tiie  aeodoo 
of  the  Legldatare. 
(Syllabus  by  the  Ooitft) 

Srror  to  Circuit  Oourt  Wood  Oounty. 

Application  by  Chariee  T.  Galdwall  for 
writ  at  habess  corpus  to  W.  H.  OarCv,  slier 
iff  and  others.  From  a  Judgment  diamlsa> 
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Ins  the  writ,  pl&Intlff  telnCB  error.  Bemaed, 
and  discharge  ordered. 

Charles  T.  Caldwell,  for  plaintiff  in  error. 
ChUtMi,  MacCorida  &  Obllton,  tor  defend- 
ants In  flrnir. 

BRAJINOM,  J.  Oharles  T.  Caldwell  pre- 
sented to  the  Judge  of  the  circuit  coart  of 
Wood  conn^  his  petldm  for  a  writ  of  ha- 
beas eorpns  stating  and  showing  that  he  had 
been  arrested  bj  the  sberlff  of  Wood  county 
nndw  a  certain  writ  of  attachment  signed 
hj  James  Seaman,  dialrman  of  a  committee 
appointed  the  House  of  Delates,  com- 
mandlDg  the  sheriff  to  attach  the  body  of  said 
Caldwell,  and  hare  him  before  said  committee 
to  answer  for  contempt  In  telling  to  appear 
MB  ft  witness  b^ore  said  committee.  The 
Bouse  of  Delegates  on  the  24th  day  of  Feb- 
roaty,  1906»  ad(q;>ted  a  resolution  reciting  that 
Got.  Albot  B.  White,  In  a  written  communi- 
cation to  the  House  ot  Delegates,  had  request- 
ed It  to  make  an  Investigation  of  cwtaln 
charges  made  against  him,  and  antborlaing 
file  Speaker  to  appoint  a  committee  oC  three 
members  of  the  House  to  Investigate  the 
charges,  and  empowering  the  committee  to 
compel  the  attendance  of  witnesses  and  send 
for  persons  and  papers,  and  to  sit  after  the 
adjournment  of  the  session  of  the  Legislature, 
The  committee,  sitting  after  the  adjournment 
of  the  Legislature,  stunmoned  Caldwell  to  ap- 
pear before  It  as  a  witness  upon  the  subject- 
matter  of  InveBtlgatlon  by  the  committee,  and 
be  had  refused  to  do  so,  and  the  committee 
awarded  a  writ  of  attachment  directed  to  the 
sheriff  of  Wood  county  to  attach  and  bring 
Caldwell  before  it  to  answer  for  contempt  in 
falling  and  refusing  to  appear.  The  Judge 
of  the  circuit  court  awarded  the  writ  of 
habeas  corpus,  and  the  sheriff  filed  a  return 
setting  up  the  said  resolution  of  the  House 
of  Delegates,  the  action  of  the  committee 
under  it,  the  disobedience  ot  Caldwell  under 
its  Bummcms,  and  said  order  of  attachment, 
as  cause  of  the  arrest  and  detention  of  Cald- 
well. Caldwell  moved  to  quash  and  demur- 
red to  the  sheriff's  return.  The  circuit  court 
of  Wood  county  overruled  the  demurrer  and 
motion  to  quash  and  a  motion  to  discharge  the 
prisoner,  and  remanded  Caldwell  to  the 
custody  of  the  sheriff,  and  dismissed  his  writ 
of  habeas  corpus.  Caldwell  contests  the  valld- 
lly  of  the  writ  of  attachment  on  the  ground 
of  total  want  of  power  In  the  committee. 

Hie  sole  cause  of  Caldwell's  arrest  is  bis 
failure  to  appear  before  the  committee  as  a 
-witness.  This  presents  a  crucial  question. 
Has  the  House  of  Delegates  power,  by  its 
separate  resolution,  to  raise  a  committee  for 
such  investigation  to  sit  after  the  adjourn- 
ment of  the  regular  session  of  the  Legis- 
lature? Section  1,  of  art  6  of  the  Con- 
atltutlon,  says  that  "the  l^lslative  power 
shall  be  vested  In  a  Soiate  and  House  of 
Delegates."  Both  branches  constitute  that 
body  called  the  "Legislature."  The  Legisla- 


ture Is  directed  Ibe  Constitution  to  meet 
on  a  fixed  day  every  two  years,  and  the 
whole  frame,  spirit,  and  provisions  of  the  Con- 
stitution contemplate  that  acts  of  legislation 
shall  be  done  the  two  bouses  sitting  at 
the  same  time.  The  two  houses  sit  at  the 
same  time,  neither  having  the  power  to  ad- 
journ over  three  days  without  the  other. 
They  meet  in  a  session  limited  to  45  days, 
and  when  that  limit  comes  it  operates  the 
dissolution  of  both  houses,  neither  branch 
having  any  power  to  go  on  separately  there- 
after, nor  has  either  body  power  to  meet 
again  alone.  The  Constitution  contemplates 
that  the  power  of  the  Legislature  shall  be 
exercised  by  the  cwcurrence  of  the  two 
houses.  To  make  legislative  action  opera- 
tive in  the  future,  whether  by  act  or  resoln- 
tlm,  there  must  be  the  consent  of  the  two 
houses  If  the  enactment  Is  of  such  a  char- 
acter as  to  require  an  act,  as  distinguished 
from  a  resolution,  then  an  act  passed  by 
both  houses  must  be  made;  If  the  enactment 
or  order  Is  of  such  nature  as  It  may  be  af- 
fected by  resolution,  it  must  be  made  by  the 
Joint  action  of  both  branches  to  operate  after 
adjournment  Whoi  the  powers  of  one 
branch  are  aided,  the  powers  of  tbe  other 
branch  are  ended.  If  we  give  effect  after 
adjournment  to  tbe  mere  resolution  of  one 
branch.  It  is  In  effect  tbe  continued  power 
of  that  single  branch.  If  the  powers  of  that 
branch  are  at  an  end,  the  powots  of  a  com- 
mittee appointed  by  it  are  also  at  an  end. 
The  limb  cannot  exist  after  the  body  has 
perished.  The  agent  or  deputy  cannot  act 
after  his  principal  Is  extinct  If  tbe  branch 
cannot  act  how  can  a  committee  act  deriving 
Ite  life  from  the  branch  ?  There  can  be  no  ques- 
titm  but  that  during  the  session  one  branch  can 
appoint  a  committee  alone  to  act  during  the 
session  because  each  body  had  power  of  ac- 
tion during  tbe  session  to  entertein  bills,  and 
may  use  a  committee  to  Investigate  and  re- 
port tQX>n  any  matter  which  may  come  be- 
fore it  Bach  branch  can  agree  to  or  dis- 
agree in  the  action  of  the  other  branch.  Dur- 
ing the  session  it  may  have  a  committee  to 
Investigate  and  report  to  It  This  Is  neces- 
sary to  ffliable  It  to  perform  Ite  part  In  the 
I^slatlve  function  committed  to  both  houses. 
The  Congress  of  the  United  Stetes  Is 
composed  of  a  Senate  and  House  of  Repre- 
sentetlves,  and  In  those  two  branches  the 
federal  Constitution  vesta  all  legislative  pow- 
ers granted  by  It  as  ,our  Constitution  vesta 
In  the  Legislature  the  legislative  power  of  the 
state.  There  Is  no  doubt  of  the  power  of 
either  branch  of  Congress  or  Legislature  to  ap- 
point a  committee  of  Investigation,  without  the 
concurrence  ot  the  other  branch,  to  act  during 
the  session.  In  re  Chapman,  166  U.  S.  661, 17 
Sup.  Ct  077.  41  L.  Ed.  1154;  Anderson  v. 
Dunn,  6  Wheat  (U.  S.)  204,  5  L.  Ed.  242; 
Bx  parte  Daiton,  44  Ohio  St  142.  5  N.  B.  ISO, 
58  Am.  Rep.  800.  And  there  is  no  doubt  that 
both  branches  of  the  Legislature  can  pass  a 
Joint  resolution  operative  In  future,  after  ad- 
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Jonrnmeiit  to  i^ean  Information  for  leglila- 
thm.  a  a  Tes<tfiiti<»  la  proper,  Jnst  aa  tiiey 
■can  paaa  an  act  The  paasage  of  anch  a  reao- 
Intlon*  In  a  pn^or  case,  la  no  leaa  a  pwAnv 
mauce  of  a  leg^latlTe  fnnctlfHi  tban  tbe  paa- 
Bage  of  an  act,  and  It  reqnlree  tbe  dnal  con- 
aent  An  act  itf  (me  body,  operative  dozing  re- 
■ceae,  as  for  a  atatnts^  irould  be  null,  and  so 
would  a  reaolntlon.  It  cannot  be  doid)ted 
that,  by  joint  zesolntton,  a  onnmittee  may 
•be  authorized  to  sit  after  adjoammoit 

it  may  be  asked:  Bow  does  it  come 
ttiat  both  braocbea  can  jiaas  a  reflolntI<m  to 
-operate  and  be  carried  Into  etteet  after  ad- 
Jonrnment,  while  one  branch  Is  denied  that 
power?  There  are  two  answers.  Ode  ts 
that  both  iKrasea  can  pass  an  act  to  oponte 
-after  adjonmment,  and  both  houses  can 
pass  a  resolution  to  opoate  after  ad- 
journment, because  they  have  the  concur- 
rent action  of  both  branches,  whereas  the 
■act  or  resolnUon  of  one  honse  has  noti 
and  the  Otmstltntloi  plainly  contemplates 
that  no  act  or  ordinance  having  legal  force 
after  adjournment  shall  be  passed  by  one 
brandL  The  oOwt  answer  Is  titiat  tbe  Legla- 
latnre  may  meet  again  after  adjournment, 
-whereas  one  bouse  cannot  alone  meet  When 
tbe  Legislature  once  adjourns,  neither  honse 
can  meet  again  alooa  We  are  dted  to  the 
-case  of  Oommerclal  Bank  t.  Worth,  117  N. 
0.  140,  2S  S.  XL  100^  80  L.  B.  A.  261,  for  the 
position  that  elttier  house  msy  appcdnt  a 
committee  to  sit  after  adjournment  It  does 
not  so  hold.  It  h(rtd8  that  a  committee  ap- 
pointed by  both  branches  cannot  sit  In  va- 
cation, unless  authorised  to  Mt  after  ad- 
.Jonrmnoit  but  If  bo  authorised.  It  may  do  so; 
but  that  refers  to  a  rescduttba  adopted  by 
both  branches  and  does  not  assert  the  power 
■of  one  branch  to  pass  a  resolution  appoint- 
ing a  committee  to  sit  after  adjournment 
•even  If  the  resolution  so  authorised.  We  are 
also  cited  to  the  case  ct  Branham  v.  Lange, 
16  Ind.  489.  That  did  not  tovolve  the  power 
Of  one  branch  of  the  L^ldature  to  appoint 
■a  committee  to  sit  after  adjournment  It 
holda  that  the  Legislature  has  power  to  au- 
thorise a  committee  to  sit  in  vacation,  but 
•4068  not  say  that  one  branch  may  do  so. 
The  act  Involved  is  one  of  both  branches, 
not  as  in  tiblB  cas^  the  action  of  we  teandi 
alone.  The  court  ctmstrued  the  act  as  em- 
powwlng  tbe  committee  to  sit  after  adjourn- 
ment Oooley'a  Oonstitatlon&l  Limitations, 
page  198,  Is  referred  to,  saying  that  "Such 
-a  committee  has  no  auttim^ty  to  sit  during 
a  recess  of  the  House  wbieh  has  appointed 
It  without  ito  permission  to  ttiat  effect;  but 
the  House  Is  at  liberty  to  confer  such  au- 
thority If  it  see  fit"  Oooley  dtes  the  Indi- 
ana Case  and  some  cases  not  In  the  library. 
TbB  Indiana  Oase  does  not  support  Codey's 
text 

Another  consideration  bearing  against  the 
power  of  one  branch  to  raise  tills  vacation 
committee  Is  this;  The  Orastitution  does,  in 
terms,  cmflde  to  eadi  branch  separately  cer- 


tain powers,  as,  for  tnstance,  to  punish  or  ex- 
pel Its  own  monberSt  to  provide  for  Ito  own 
safety  and  against  disturbance  of  tbe  tranaao* 
Ucm  of  ito  wotfc,  obstmctkui  oC  tiie  i^noeed- 
higs  of  Itsdf  or  ofllcas,  or  assault  12u»at 
or  abuse  of  Ito  members,  preferring  Impeadi- 
ments,  trying  them,  and  confirming  guberna- 
torial nomlnattona.  Now,  the  fact  that  the 
GonstitDttcai  carefully  specifies  numeroos  s^ 
arate  powws  for  each  brancht  and  gives  to 
both  together  all  leglslaUve  power,  Is  strong 
to  show  that  other  separate  powers  do  not 
exist,  on  the  rule  that  whore  certolu  tfatogs 
are  aq;>ressed  others  are  denied.  We  should 
say  so  particularly  as  to  a  constltnOonal 
question,  M^nlshig  the  state  govemmoit  It 
cannot  be  said  that  each  house,  as  an  Inherent 
or  Implied  power*  has  right  to  ai^lnt  tills 
onnmlttee  to  ^ean  Information  essential  to 
legtrtatlon.  This  pertains  to  legislation, 
which  must  come  from  both  houses.  KlI- 
boum  V.  Thtaupson*  108  U.  S.  168,  26 
Bd.  877,  largely  llmlta  Inherit  powos  hi 
Oongrees,  giving  onlv  those  absolutoly  eesm- 
tial  for  granted  powws,  and  denies  power  In 
a  committee  of  one  branch  to  InvesHgato 
private  affairs,  as  beli^  forelga  to  the  fnnc> 
tion  of  the  House.  True,  that  wss  under  tin 
federal  Oonstitutton,  which  Is  one  of  limits^ 
tions,  whereas  the  state  L^Sslatnre  may  leg- 
islate whWB  not  prohibited;  but  tbe  prin- 
ciple at  that  case  tends  to  diow  that  as  all 
power  Is  by  the  Constitution  vested  In  two 
bodies,  and  separate  powers  are  sedukrasly 
V>eclfied,  we  must  not  violate  the  plan  of 
the  Constitution,  thou^  a  state  Constitution, 
by  a  claim  of  inherent  powera  Why  is  time 
in  the  House  of  Delegates  any  silent  po«^ 
absolutely  essraitial  to  tbe  transaction  of  Its 
bustness;  to  Jnsti^  this  committee?  Any 
legislation  suggested  tty  ito  Ksearch  must 
come  trom  both  Senate  and  House. 

The  main  reliance  of  the  committee  se^ 
tion  7,  c  12,  Code  1S99  (Code  1906.  |  260). 
"Whoi  the  Senate  or  Honse  of  Delegates,  or 
a  committee  of  either  house,  antiiorlzed  to 
examine  witoessee,  or  to  send  for  persons 
and  papers,  shall  order  tiie  attendance  of  any 
wltnhss,  or  the  production  of  any  paper  as 
evidence,  a  summons  shall  be  Issued  accord- 
ingly, dgned  by  the  presiding  oflBcer  or  clerk 
of  such  house,  or  the  chairman  of  said  «nn- 
mlttee,  directed  to  the  shM^tF  or  oth»  pn^er 
ota<^t  of  any  county,  or  to  tiie  s»geant  at 
arms  of  such  house,  or  any  person  deputed 
by  him.  And  wboi  servedf  d)edlaice  thereto 
may  be  enforced  by  attachment  fine  or  Im- 
prisonment, at  the  discretion  of  tiie  House 
which  appointed  the  committee;  and  tf  tbe 
committee  be  antborlzed  to  sit  during  tbe 
recess  of  the  Legislature  or  the  recess  of  the 
House  which  appointed  the  committee,  tiien 
obedience  to  tbe  summons  may  be  enforced 
by  said  committee  as  aforesaid.  And  wben  a 
committee  Is  appointed  by  each  House  under 
any  Joint  or  concurrent  resolution,  and  direct- 
ed to  sit  Jointly,  wltb  authority  to  examine 
witnesses,  or  send  for  persons  and  pap^ 
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the  Bummons  aforesaid  may  be  signed  by  the 
chairman  of  the  committee  on  the  part  of 
the  Senate  or  the  chairman  of  the  committee 
on  the  part  of  the  House  of  Delegates;  and 
obedience  thereto  may  be  enforced  as  afore- 
said by  the  House  which  appointed  the  com- 
mittee, which  directed  the  summons  to  ha 
Issued ;  and  If  such  committees  be  authorized 
to  sit  during  the  recess  of  the  Legislature, 
then  obedience  to  the  summons  aforesaid 
may  be  enforced  as  aforesaid  by  the  commit* 
tee  which  directed  the  summons  to  be  Issued." 
The  last  part  In  terms  appllra  to  joint  and 
coQcarrent  resolutions,  and  need  not  be  con- 
sidered. The  first  part  we  construe  to  apply 
where  the  committee  is  to  act  during  the  ses- 
sion. In  which  case  there  Is  no  question  of  its 
power  to  elt  In  a  temporary  recess  during 
the  session ;  or  If  It  Is  to  sit  during  the  recess 
after  final  adjournment,  it  must  have  author- 
ity from  both  houses  to  do  so.  It  Is  true  the 
language  contemplates  action  of  a  committee 
appointed  by  one  house  "authorized  during 
the  recess  of  the  Legislature" ;  but  notice 
that  the  power  to  sit  during  the  recess  must 
be  "authorized" — which  means  that  the  au- 
thority to  80  sit  must  be  conferred  by  both 
bouses.  If  we  do  not  give  It  this  construc- 
tion. I  do  not  see  how  provisions  tou<diing 
committees  of  one  house  could  be  harmonized 
with  the  Constitution,  i  1,  art  6,  which,  as 
above  stated,  vests  the  entire  legislative  pow- 
er of  the  state  In  ttw  two  branches  of  the 
Legislature.  We  must  give  the  section  aucta 
a  constmcUon  as  will  taarmonlae  It  with  the 
OonstltnUoD,  If  possible. 

But  there  Is  another  reason  why  tbat  stat- 
ute cannot  be  relied  on  to  I^lUe  this  cnn- 
mlttee's  action.  Does  It  originate,  create,  vest 
power  In  one  honse  to  raise  a  cwnmlttee  to 
sit  after  adjonnunent?  Is  tbat  the  office  of 
the  statute?  We  thtnk  not  Its  office  Is  to 
provide  how  the  attendance  of  witnesses  shall 
be  secured  where  the  power  to  Issue  process 
exists  in  the  committee,  not  to  confer  power 
to  alt  It  la  the  office  of  the  GtmBtltution, 
not  tlie  atatnte,  to  confer  legislative  power. 
If  this  is  the  true  constmction.  and  we  think 
It  Is,  It  does  not  enact  power  In  one  branch 
to  raise  a  committee  to  sit  after  adjournment 
and  m  qnestlm  of  the  conatltntionallty  of 
tbe  section  comes  np.  W^  thwefore,  hold 
tbat  the  resolution  ot  the  House  of  Delegates' 
conferred  no  power  npm  the  committee  to 
sit  during  the  recess,  and  Is  void,  and  cannot 
support  tiie  writ  of  attachment. 

Since  the  opinion  was  prepared  to  this 
point,  we  have  been  furnished  with  an  opin- 
ion delivered  October,  1906,  by  the  Ohio  Su- 
preme Court  In  State  ex  rel.  v.  Oullbert 
78  N.  B.  9S1.  The  Ohio  Senate  passed  a  res- 
olution raising  a  committee  to  Investigate 
charges  of  corruption  In  the  goremment  of 
tbe  city  of  Cincinnati.  The  Legislature  pass- 
ed an  act  appropriating  money  for  "contin- 
gent fund  of  the  Senate  for  the  use  of  the 
select  Investigating  committee."  The  commlt- 
B6  8.1IL-6S 


tee  acted  and  Incurred  certain  expenses,  tor 
payment  of  which  Its  chairman  issued  vouch- 
er, and  the  Realty  Company  in  favor  of  which 
the  voucher  was  for  rent  of  room,  and  light 
for  sessions  of  the  conunlttee,  demanded  of 
the  State  Auditor  a  warrant  for  It,  and  the 
Auditor  refused  to  Issue  a  warrant  &ad  ap- 
plication was  made  to  the  Supreme  Court  for 
a  mandamus  to  compel  him  to  do  so.  The 
court  refused  the  writ  It  held  tbat  the 
Senate  had  no  power  to  raise  a  committee  by 
its  sole  action,  as  the  whole  legislative  power 
of  the  state  was  vested  by  the  Constitution 
in  the  two  branches  of  tbe  Legislature  as  a 
unit  and  not  in  tiie  Senate  or  House  acting 
separately,  and  one  branch  has  no  power  so 
acting  of  Independent  legislation,  except  as 
expressly  granted  by  the  Constitution,  or 
necessarily  implied  In  the  express  grants. 
The  court  relied  on  that  clause  of  the  Consti- 
tution, like  our  section  1,  art  !S,  vesting  the 
legislative  power  In  a  Senate  and  House  of 
Delegatea  When  It  was  argued  that  the  act 
appropriating  money  for  conthigent  fund  of 
the  Senate  for  the  use  of  "select  Investigating 
committee,"  ratified  the  committee,  the  court 
said  that  this  C(»nmlttee  was  not  specifically 
named  In  the  appropriation,  and  the  act  re- 
ferred to  committees  constitutionally  appoint- 
ed; and.  furthermore.  If  the  act  could  be 
held  to  apply  to  that  committee,  it  would  be 
void,  aa  tbe  legislative  power  was  delegated 
to  the  Legislature,  and  the  Legislature  "can- 
not redel^te  It  to  another  body."  It  said, 
"If  a  single  branch  has  no  consUtntlonal  pow- 
er to  appoint  tills  committee.  It  must  be  ob- 
vloiu  that  the  whole  L^lslatnre  cannot  an- 
thorlse  It  to  do  so."  It  was  suggested  that 
"an  act  to  authorise  committees  of  the  Gen- 
eral Assembly  to  compel  the  attendance  ot 
wltuMses  and  other  puiposes"  authorized  the 
committee  In  question.  Tbe  court  said  the 
act  was  not  to  be  held  to  so  authorise  the 
Legislature  or  one  branch,  but  Its  object  was 
to  provide  means  of  enabling  lawful  com- 
mittees to  act ;  bnt  If  it  could  be  cwutrued, 
to  authorize  a  single  branch  to  do  so,  It  vould 
be  unconstituUtmal.  It  conceded  power  to 
eltbw  honse  to  appoint  committees  as  to  mat- 
ters over  which  each  honse  bad  eq^ress  au- 
thority in  the  Constitution.  Wboi  the  power 
to  raise  the  committee  was  rested  <m  taiherent 
power  In  each  house  to  glean  Information, 
tbe  court  denied  such  power. 

Our  conclusion  Is  to  reverse  the  judgment 
dismissing  the  writ  of  habeas  corpus^  and 
discharge  Caldwell  from  custody. 


Bx  parte  BLIZZARD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  4,  1906.) 

Error  to  Circuit  Court  Wood  County. 

Habeas  corpus  by  Reese  Blizzard  against 
W.  H.  Carfer,  sheriff  and  othCTs.  Writ  de- 
nied, and  plaintiff  brings  error.  Reversed 
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CUiaTles  T.  Caldwell,  for  plaintiff  in  error. 
Molllhan,  McOllnttc  &  Matbevi,  for  defendr 
anta  In  emv. 

BRANNON,  J.  Beeae  Blluard  warn  a^ 
tadied  b7  ttie  perxm  ttie  sheriff  <tf  Wood 
county  vdSbt  a  proceas  ordered  by  a  conv 
mlttee  of  tfae  House  of  Delegates  sitting  dor* 
Ing  the  recess  of  the  Legislature,  to  answer 
b^re  tbat  committee  for  ctmt^pt  In  refus- 
ing to  appear  befwe  that  committee  as  a 
witness,  and  be  sued  out  a  writ  of  habeas 
corpus,  whldi  was  dismissed  by  the  circuit 
court  of  Wood  county,  and  he  remanded  to 
the  sheriff's  custody.  He  sued  out  a  writ 
ot  error  from  this  conrt  which  we  now  dedde. 
The  case  is  predsely  slmllsr  to  that  ot  Ex 
parte  Caldwell  (decided  on  the  same  day  with 
Alls  case)  S5  S.  E.  910.  Both  Gsldw^  and 
Blizzard  were  attadied  under  the  same  pro- 
cess, and  tor  tiie  some  cause.  The  same  pro- 
ceedings were  had  In  both  cases.  TitA  de- 
cision of  one  fully  controls  the  principles  In- 
volved in  the  other,  and  It  is  sufficient  to 
rtfer  to  the  <^Inlon  In  that  <»8e  for  the  rea- 
sons erf  dedslon  in  this  case. 

The  Judgmoit  is  reversed,  Biiszard  dls- 
charged  from  custody,  and  the  writ  of  hat)ea8 
corpus  dismissed. 


ROBERTS  V.  NAPIEm  BROS. 
(Sapreme  Court  of  Oeorffia.  Not.  12.  1906.) 

1.  Justices  of  tub  Peace— Appeal— Boh  d. 

It  is  esseatial  to  the  validity  of  an  appeal 
in  a  Joatice's  court,  not  in  forme  pauperis,  that 
the  appf>llant  glye  bond  and  secnri^  for  the 
eventual  condemnatiOD  money.  Clr.  Code  1899, 
H  4140,  4468. 

TEd.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  31.  Justices  of  the  Peace,  |  660.] 

2L  Saub— Taliditt. 

An  inBtrameot  purportlns  to  be  an  appeal 
bond,  which  is  not  signed  by  a  suretv,  Is  fatally 
defective.  Gordon  v.  Robertson.  26  Ga.  410; 
McMurria  v.  PoweU,  48  8.  a  SM,  120  Ga.  766, 
and  dt 

[Ed.  NotSi^For  eases  in  polDt,  see  Cent  Dig. 
vol.  81,  Justices  of  the  Peace,  8.  654.] 

(Syllaboa  by  the  Conrt) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Napier  Bros,  against  J.  M.  Rob- 
erts. Judgmrat  for  plaintiffs.  From  an  or- 
d»  dismissing  an  appeal  from  a  Justice, 
plaintiffs  bring  errw.  Affirmed. 

Jno.  R.  Cooper,  for  plalntUb  in  error.  B. 
L.  Andowm,  for  defendant  in  error. 

FISH,  a  J.  Judgment  affirmed.  Ail  the 
Justices  concur. 


SKINNER  V.  BRASWELL  et  al. 

(Sapreme  Conrt  of  Geor^    Nov.  14,  1906.) 

1.  Husband  amd  Wipe— Convetakom— Va- 
lidity. 

Where  a  husband,  as  agent,  bargained  for 
the  sale  of  the  property  of  his  wife,  and  she 


executed  a  deed  thereto,  a  pordiaBer  for  value 
toolE  a  good  title,  although  the  moner  so  obtain- 
ed was  used  to  pay  the  debts  of  the  hnsliand. 

Erovided  the  purchaser  was  not  a  crediti»'  to 
B  thus  paid,  and  was  not  a  party  to  any  scheme 
or  arrangement  whereby  the  mon^  paid  for 
said  property  was  to  be  nsed  in  any  psrticnlar 
way ;  and  the  fact  that  the  wife.  In  ^oiins  the 
deed,  acted  under  the  duress  of  the  nusEand. 
will  not  vitiate  the  contract,  where  it  does  not 
appear  that  the  purdiaser  had  any  notifx.  or 
reason  to  appr^end,  that  the  husband  had 
eoeroad  tbn  wire  into  ^nliw  said  deed.  Hnghie 
V.  Hammett  81  S.  EL  Iw.  106  Ga.  868 ;  Rood  v. 
Wright.  53  S.  E.  390,  124  Ga.  84a 
2.  Trial— DiBEcniiQ  Vebdict. 

"The  mere  fact  that  there  are  conffiets  io 
the  testimony  does  not  render  the  direction  of  a 
verdict  In  favor  of  a  party  erroneous,  when  it 
appears  that  the  conflicts  are  inunateria],  and 
that,  giving  to  the  opposite  party  the  benefit 
of  the  most  favorable  view  of  the  evidence  as  a 
whole  and  of  all  legitimate  Inferences  therefrom, 
the  verdict  against  him  la  demanded."  Sanders 
Mfe.  Co.  V.  Dollar  Savings  Bank,  35  S.  E. 
777,  110  Ga.  650. 

TEd.  Note. — For  cases  In  point,  see  Oent.  Dig. 
vol.  46,  Trial,  8  842.] 
(Syllahns  by  the  Conrt) 
Error  from  Superior  Court,  Emanuel  Goon- 
ty;  B.  T.  Rawllngs,  Judge. 

Action  between  N.  J.  Skinner  and  B.  R. 
Itrasweli  and  others.  From  the  jodgmmt 
Skinner  brings  ernv.  Affirmed. 

Herri ngton  &  Ultt^l,  for  plaintiff  In  error. 
Saffold  ft  LazBen,  for  defOidantB  In  error. 

BECK,  J.  Judgment  affirmed.  All  the  Jus- 
tices ctmcur. 


CARGER  V.  MAOpN  BT.  ft  LIGHT  CO. 
(Snpreme  Conrt  ot  Georgia.    Nov.  9.  1906.V 
Stbebt  RAILlOAnS— CoLLision— Bvtdehob— 

NONBTJIl. 

Tba  evideoce  was  of  snch  chamct»  as  to 
require  the  snhmlssion  of  the  Issnes  invcrived 
to  a  jury,  and  !<-  was  error  to  grant  a  nonsuit. 

riQd.  Note.— For  cases  in  point,  see  Gent,  Dig. 
vol.  44,  Street  Railroads,  »  2S1,  2^.] 

(Syllabus  by  the  Conrt) 

Error  frcHU  CUj  Court  of  Maccm;  Bebt 
Hodges,  Judgew 

Action  by  Enmia  Oatier,  administratrix, 
against  the  Macon  Railway  ft  Li^t  Com- 
pany. Judgment  for  defmdant,  and  plaintiff 
brings  error.  Reversed. 

R.  D.  Feagln,  for  plaintiff  in  error.  Boland 
Ellis,  for  defendant  in  errm*. 

ATKINSON,  J.  When  the  motorman  saw 
that  the  mules  being  driven  by  the  plalntlfTs 
Intestate  In  the  street,  where  he  had  a  right 
to  be,  were  being  frightened  by  the  car,  was 
It  not  his  duty  to  stop,  In  order  to  give  the 
intestate  some  opportunity  of  avoiding  t 
catastrophe?  Under  those  ctmdltlons,  was  It 
not  negligence  to  continue  his  approadi. 
sounding  tiie  gong?  These  were  questions  for 
the  jury.  See,  In  this  connection.  Gates  v. 
Metropolitan  Street  Railway  Company,  6S 
8.  W.  906,  168  Mo.  636,  68  L.  R.  A.  447.  The 
evidence  was  not  such  as  would  have  anthw^ 
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lied  flie  conrt  to  hold  that  tiw  Ttdonsnen  of 
the  animals  waa  the  proximate  canae  of  the 
Injmy.  That  question  was  one,  also.  Cor  the 
jmy.  It  was  erroneous  to  grant  a  nonsuit 
Judgment  rerarsed.  All  the  Jostlces  con- 
cur. 


TnURMOND  T.  C.  Jj.  GROVES  &  00. 
(Supreme  Coart  of  Georgia.    Nov.  14,  1906.) 

1.  COUBTS— UUMICIFAI.  COUBTS— PBOGBDUBB— 

Ofenino  Default— Crrr  Coubts. 

This  ease  ia  controlled  in  prioclple  hy  that 
of  DodsoD  PriDteiB'  Supply  Ck>.  t.  Harris.  41 
S.  B.  54,  114  Ga.  966  (2).  968,  969.  While 
geoerallj  the  rules  of  practice  in  the  superior 
court  are  made  applicable  to  the  dty  court  of 
Washington,  except  as  In  the  act  establishing 
that  court  provided,  yet,  as  to  cases  returnable 
to  the  monthly  term  of  such  court,  the  practice 
In  the  snperiOT  coart  )n  regard  to  appearance 
days,  the  allowance  of  30  days  in  whiax  to  open 
defaults,  and  the  discretionary  power  to  do  so 
thereafter,  is  not  applicable.  Toe  first  term  is 
the  trial  term:  and  the  presidii^  Judge  is  not 
VPitted  with  discretion  to  open  a  dentult  and 
allow  a  plea  to  be  filed  at  a  later  term.  Acts 
1905.  pp.  404.  405.  H  17,  18;  Morgan  t.  Prior, 
36  S.  Br219,  110  Ga.  791. 

2.  APPRAI/— PBEaTTHPTIOItE^DBrADLT. 

If  there  were  any  duty  on  the  part  of  the 
Judge  to  mark  the  case  in  default  under  this 
act,  in  the  absence  of  anything  appearing  to 
tiie  contraiT*  the  presumption  would  be  that  be 
did  so.  Norman  v.  Great  Western  Tailoring 
Co..  49  S.  D.  782,  121  Ga.  818. 
<Syl1abos  by  the  Court) 

Error  from  City  Court  ot  Washington;  B. 
H.  Hardeman,  Judge. 

Action  by  C.  I*  Groves  &  Co.  against  F. 
W.  Thurmond.  Judgment  A>r  plalntifFs,  and 
defendant  brings  error.  Affirmed. 

r.  H.  Collv.  for  plahitUC  In  wiw.  J.  H. 
PItner,  fur  defendants  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  cwcnrrlng. 


LOVEILADT  t.  ROBEHTS  ie  McOLUBB. 

(BoproDe  Court  of  Geoi^a.    Nov.  16,  1906.) 

AfFBAi«— Bsnxw— retusai.  ot  New  Tbiax. 

No  error  of  law  being  complained  of,  the 
Jary  have  found  in  tevor  of  the  defendants,  and, 
there  being  sufficient  evidence  to  authorize  the 
finding,  there  was  no  abuse  of  discretion  in  re- 
fusing to  grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cherokee  Coun- 
ty ;  Geo.  F.  Gober,  Judge. 

Action  by  Roberts  &  McClnre  against  A.  J. 
Lovelady.  Judgment  for  jrialntlffs^  and  de- 
fendant brings  error.  Affirmed. 

Griffin  &  Attaway,  for  plaintiff  in  errw, 
Geo.  L  Teasley  and  P.  P.  Du  Pree^  for  de- 
fendants In  mrm, 

LUMPKIN.  J.  Judgment  afBrmed.  All  the 
Justices  concur. 


LONG  T.  BANK  OF  MINDEN. 
BANK  OF  MINDUN  v.  LONG. 
(Supreme  Conrt  of  Georgia.    Nov.  10^  190d) 

1.  AppBAi.— Failxtbi  to  Vum  Bams— Dis- 

HXaSAX.. 

When,  for  want  ot  time  to  hear,  daring  a 
particular  term  of  the  Supreme  Court  oral 
argument  in  civil  cases  entered  upon  the  docket 
thereof,  the  court  passes  an  order  requiring  par- 
ties to  file  briefs  m  such  cases,  and  limits  the 
time  for  so  doing  to  a  day  named,  all  such  cases 
must  be  treated  as  though  they  had  been  called 
for  oral  argument  on  that  day ;  and  consequent- 
ly cases  in  which  briefs  have  not  been  filed  tor 
plaintifEs  in  error  by  the  day  named  fall  witliin 
the  operation  of  rule  24  (26  S.  E.  ix),  and  will 
be  dismissed  for  want  of  prosecntion. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig; 
vol.  3,  Appeal  and  Error.  {  8108.] 

2.  SAVE}— ShCCTTSX. 

Bnch  cases  can  be  saved  from  dismissal 
only  when  the  plaintiff  in  error  is  prevented 
by  providential  cause  from  complytng  with  the 
terms  of  the  order  requiring  the  briefs  to  be 
filed. 

[Ed.  Note.— For  cases  In  point  see  Cent 
VOL  8,  Appeal  and  Brror»  |  3106.] 

&  Sams. 

The  ordinary  delays  of  the  mall  do  not 

constitute  providential  cause. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Elborton;  P.  P. 
Proffltt  Judg& 

Action  by  the  Bank  of  Minden  against 
W.  G.  Long.  Judgment  for  plaintiff,  and 
defendant  brings  error,  and  plaintiff  assigns 
cross-error.  Writ  of  error  In  each  case  dis- 
missed. 

S.  L.  Ollre  and  Z.  B.  Rogers,  for  plaintiff 
in  error.  J.  N.  Wrarl^  and  H.  J.  Bww&r,  tot 
defendant  In  oror. 

COBB,  P.  J.  The  Bank  of  Minden  sued 
Long  in  the  city  court  of  Elberton,  and  re- 
covered a  Judgment  The  defmdant  made  a 
motion  for  a  new  trial,  which  waa  overruled, 
and  he  filed  a  bill  of  exceptions,  assigning  er- 
ror upon  this  Judgment  The  plataitiff  filed 
a  cross-bill,  aaslgnlng  error  upon  tba  refusal 
of  the  Judge  to  dlsmlsa  the  motion  for  a  new 
trial,  and  also  filed  an  indepoiduit  bill  of  ex- 
ceptions containing  the  same  assignment  of 
error.  For  want  of  time  the  Supreme  Court 
was  unable  to  hear  oral  argument  In  ail 
civil  cases  entered  upon  the  docket  of  the 
March  term,  1906.  On  June  22,  1906,  an 
order  was  passed  directing  and  requiring 
briefs  to  be  filed  on  July  ISth  in  all  cases  In 
whidi  oral  argument  bad  not  been  heard  by 
that  date,  and  it  was  also  provided  that  a 
call  of  the  dodcet  would  be  had  on  July  18th, 
and  cases  In  wbich  no  briefs  had,  on  or  be- 
fore July  16th,  been  filed  for  plaintiffs  in 
error,  would  be  dismissed  for  want  of  prose- 
cution, unless  a  sufflclent  reason  to  the  con- 
trary was  shown.  The  cases  now  before  ns 
were  embraced  in  this  order.  When  the 
docket  was  called  on  July  18th,  it  appeared 
that  no  briefs  had  been  filed  on  July  16th  for 
tbe  plaintiff  In  error  In  the  case  of  Long  t. 
Bonk  of  Minden.  It  did  appear  that  a  brief 
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for  plaintiff  tn  error  bad  been  delivered  to  the 
clerk  by  mall  on  July  17th.  Application  was 
made  to  allow  this  brief  to  be  filed  as  of 
Jnly  16th.  This  application  was  based  npoa 
a  written  showing  that  counsel  had  deposited 
the  brief  In  the  post  office  at  Blberton  on  the 
afternoon  of  Jnly  IBtb,  at  snch  an  hour  as 
that  two  mail  trains  wonid  pass  which  would 
bring  the  brief  to  Atlanta  for  delivery  by 
mall  on  Jul;  19tb,  If  forwarded  by  due  course 
of  null.  It  does  not  distinctly  appear  where 
the  delay  In  the  malls  occnrred,  but  It  does 
appear  that  the  package  left  Elberton  in 
time  to  have  been  delivered  In  Atlanta  on 
the  16th  In  due  course  of  malL 

Under  an  order  of  court  of  the  character 
above  Indicated,  all  cases  unbraced  therein 
must  be  treated  as  though  they  had  been 
called  for  argument  upon  the  day  fixed  for 
the  filing  of  the  briefs,  and  «mseqnently  a 
case  in  which  no  briefs  had  been  filed  by  that 
day  falls  within  the  operation  of  rule  24 
(26  S.  E.  tx)  of  this  court,  which  declares 
that  "on  the  call  of  a  case,  If  the  plaintiff 
In  wror  be  unrepresented,  »  •  •  the  case 
will  be  dismissed  for  the  want  of  prosecution, 
and  will  not  be  reinstated  except  for  provl- 
dential  cause."  Irwin  v.  Railway  Ca,  113 
Oa.  185,  38  S.  E.  407 ;  Irwin  v.  Williams,  113 
Oa.  187.  38  S.  E.  408;  Fannin  County  v. 
Dorsey,  113  Ga.  187,  38  8.  B.  408.  The  appli- 
cation to  file  the  brief  aa  of  July  16th  must 
be  treated  as  In  the  nature  of  a  motion  to 
reinstate  the  case,  and  therefore  cannot  be 
granted  unless  the  grounds  stated  therein 
constitute  providential  cause  why  the  brief 
was  not  filed  on  July  16th.  The  ordinary 
delays  of  the  mall  do  not  constitute  provi- 
dential cause.  Griffith  v.  Mitchell,  117  Ga. 
476.  43  8.  B.  742.  (4)  It  therefore  follows 
that  the  writ  of  error  in  the  main  case  must 
be  dismissed  for  want  of  prosecution. 

As  the  effect  of  this  dismissal  Is  to  affirm 
the  Judgment  In  the  main  bill,  It  renders  un- 
necessary a  discussion  of  the  points  raised 
In  the  other  bills  of  exertions,  and  these 
will  also  be  dismissed. 

Writ  of  OTOr  In  ea<A  case  dismissed.  All 
the  jQSttoM  concur. 


LONG  T.  HODGDS. 
(Supreme  Court  of  Georfla.    Mot.  10;  1906l) 

APPEAI/— DlSUISSAI» 

This  case  is  controlled  by  the  nillDga  this 
day  made  (n  the  case  of  Long  v.  Bank  of  Minden, 
5S  S.  B.  915. 

(SyllabDs  by  the  Court) 

Brror  from  City  Court  of  Blberton ;  P.  P. 
Proffltt,  Judge. 

Action  between  N.  G.  Long  and  Bamuel 
Hodges.  From  ttie  Judgment,  Long  brings 
error.  DlBmlssed. 

Saml.  L.  Oliver  tor  plaintifl  In  error.  Jos- 
eph M.  Worley',  tor  defendant  in  error. 

OOBB,  P.  J.  Writ  of  error  dismissed.  All 
the  Justices  concnr. 


CONNELLT  «t  al.  T.  OONNinXT. 
(Supreme  Court  of  Georgia.    Nov.  10^  ISOB^ 

TaiAL— NOKSUIT. 

Some  evidence  having  been  gnlnnltted  I9 
the  plaintills  which  would  have  authorised  Uw 
jury  to  find  a  vndict  in  their  favor,  the  court 
erred  in  granting  a  nonsuit. 

[Ed.  Note.— For  cases  In  point,  see  Gent.  Dig. 
voL  46,  Trial.  M  332,  SSS,  &8PStL\ 

(Syllabua  1^  the  OourL) 

Error  from  Superior  Ooor^  Newton  Onnn 
ty ;  L.  So  Boan,  Judge. 

Actkm  by  a.  E.  GonneUy  and  otlien  Bgalnat 
J.  T.  Oonndly.  Jndgmeit  for  defendant,  and 
plalntlflb  bring  error.  Beveraed. 

Greene  F.  Johnson,  for  plaintiffs  In  error. 
Jas.  F.  Rogers,  for  defendant  in  ernnr. 

BECK,  J.  The  plalntlffB  In  error,  aa  helra 
at  law  of  Jamee  Connelly,  daoeesed,  filed  an 
equitable  petition  agalnat  the  defoidant  tai 
the  superior  court  of  Newton  county,  seeking 
to  recover  certain  land  and  to  have  a  deed, 
made  by  the  deceased  to  the  defendant,  de- 
livered up  and  canceled,  on  the  ground  fliat 
the  deceased  did  not  baTe  the  capacity  to 
make  It  At  the  contHusIon  of  Qie  ofTldeice 
Introduced  by  the  plalntU^  tb»  court;  upon 
motion,  awarded  a  Judgment  of  nonaolt,  to 
which  dedidon  the  plaintUh  maepbed.  An 
examination  of  the  erldenee  In  the  case^ 
whidi  we  do  not  attempt  to  aet  oat,  caa- 
Tinoes  UB  that  the  court  erred  In  granting 
the  nonsuit  and  that  the  question  of  the 
mental  capacity  or  Incapadty  of  tlie  deceased 
to  make  the  deed  In  question  Abotiia  have 
been  submitted  to  tte  Jury.  Hon  than  ooe 
witness  testified  that  in  the  oplnltm  ot  the 
witness  the  grantor  did  not  hare  snfflctait 
mental  capsdtr  to  transsct  tmlness  and  to 
make  a  valid  deed ;  the  witnesses  stating  at 
the  same  time  facts,  drcnmstances,  and  mat- 
twB  cooring  under  tMlt  observation  up«i 
which  they  based  their  opinion  as  to  the  men- 
tal condition  of  tiie  defendant's  grantor. 
Whether  their  conclusions  were  correct  or 
not  was  a  question  for  tiie  Jury,  and  tlie 
court  ored  In  htMlng  thst  as  a  matter  of 
law,  there  was  not  sufficient  erldenee  to  sik 
thorize  a  verdict  In  plaintiff's  favor. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


J.  ETBRBTT  A  SON  et  al.  T.  M.  F1&RSTS 

SONS  &  00. 
(Supreme  Court  of  Georgia.    Nov.  lOi  190&) 

1.  Bills  ano  Notes— Attoshr's  Fbs— Ri- 

TUBN  DAT. 

The  expression  "retom  day,"  as  uaed  in  tbf 
act  of  1900.  amending^OIv.  Code  1805,  |  3867 
(Acta  1900.  p.  53;  Van  E%|m'  Oode.  Supp. 
I  6185),  means  the  same  as  "filing  day."  or  the 
last  day  on  which  suits  may  be  filed  bo  aa  to  be 
returnable  to  the  next  term.  Baxley  v.  Bennett 
83  Ga.  146 ;  Hood  v.  Powers,  67  Ga.  245. 

2.  SahB— DiBEOTino  Yebdict. 

Consequently,  where  the  undisputed  evi- 
dence ahowed  that  writtoi  notice  was  givra. 
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as  prmrlded  In  said  sectloD.  by  the  bolder  of  ctr* 
tain  promlnory  noteg,  which  eonttlned  obllfa' 
tloDfl  to  pi^  attorney*!  fees,  of  the  bolder^! 
intention  to  aue  and  of  the  term  of  court  to 
which  suit  would  be  brought,  it  was  not  error 
for  the  court,  on  the  trial  of  a  suit  brought  upon 
such  notes,  to  direct  a  verdict  for  the  plaintllf 
for  the  amount  <ii  tha  attorney's  fees  stipulated 
in  the  notes,  thooxb  subeeoaently  to  the  return 
day,  and  before  the  first  day  of  the  term,  tha 
defendant  had  fnlly  paid  the  principal,  interest, 
and  aceraed  coata. 

[Bd.  Note.— For  cMea  In  point  see  Cent  iHg. 
roi.  7,  BUte  and  Note*,  H  m  IM6,  1947.] 

(Syllabni  by  tha  Court) 

Error  from  City  Court  of  Statesboro;  J. 
F.  BranDen,  Judge. 

Action  by  H.  Perat'a  Stmi  A  Oo.  against  J. 
Brerett  ft  Bon  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error,  Af- 
flrmed. 

R.  Lee  Moore,  for  plaintiffs  in  error.  Groo- 
ver &  JcAnston,  for  defendants  In  error. 

BECK,  J.  Jndjpnent  affirmed.  All  tbe  Jtis- 
ticee  concur. 


WILLIAMS  y.  COOLBT. 
QSnpreme  Court  of  Georgia.  Nov.  16, 1906.) 

MuinAinni  —  Com*  STEnoQR&PBXB  —  Tbans- 

GBiBTHo  Nona. 

Where  a  d^endant  was  indicted  for  a 
felony,  and  upon  his  trial  waa  convicted,  but 
the  Jury  convicting  falm  recmnmeoded,  under  the 
protons  of  the  Fenal  Code  of  1806,  I  1080, 
tttat  he  be  punished  aa  f or  a  misdemeanw,  which 
recommendation  was  approved  by  the  trial  judge, 
the  dnty  devolved  upon  the  stenographer  of 
the  court  who  reported  the  case,  under  the  Penal 
OoHde  of  1896,  |  ml,  to  transcribe  his  stenograph- 
ic notes  of  the  evidence  and  chaxee  of  tha 
court  and  file  the  same  in  the  office  of  the  clerk 
of  the  court ;  and  upon  refusal  so  to  do  the  writ 
of  mandamus,  at  the  Instance  of  the  defendant, 
would  lie-  M  compel  tlie  performanoa  of  that 
duty* 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Habersham 
Conn^;  J.  J.  Klmeey,  Judge. 

Application  of  John  Williams  for  writ  of 
mandamus  to  E.  H.  Cooley.  From  an  order 
denying  tbe  writ,  plaintiff  brings  error.  Re- 
Tersed. 

J.  C.  Bdwarda  and  L  L.  Cakes,  for  plaintiff 
In  error. 

ATKINSON,  J.  The  Penal  Code  of  1896, 
I  081,  provides  as  follows:  "On  the  trial  of 
all  felonies  the  presiding  Judge  shall  have  the 
testimony  taken  down,  and,  when  directed 
hy  the  Judge,  the  court  reporter  shall  exactly 
and  truly  rM(»4,  or  take  stenographic  notes 
of.  the  testimony  and  proceedings  In  the  case, 
except  the  argument  of  counsel.  In  the  event 
of  the  jury  returning  a  verdict  of  guilty,  the 
testimony  sbnil  be  entered  on  the  minutes  of 
the  oonrt,  or  in  a  book  to  be  kept  for  that 
purpose.**  Under  the  provisions  of  that  law 
It  Is  the  duty  of  court  stenographers  In  all 
Moay  cases,  where  defendants  have  beoi 
convicted,  to  transcribe  tbeir  notes  and  file 
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the  same  with  the  clertai  of  court  for  the 
purpose  of  going  upon  the  minutes.  Assault 
with  Intent  to  nmrder  Is  a  felony,  and  upon 
conviction  the  offense  was  rendered  none  the 
less  e  felony  because,  under  the  provisions 
of  the  Penal  Code  of  1896,  |  1030,  the  Jury 
trying  the  defendant  saw  flt  to  recommend 
that  be  be  punished  as  for  a  misdemeanor, 
and  the  Judge,  regarding  the  recommenda- 
tion, actually  sentenced  him  as  for  a  misde- 
meanor. Wb^  one  Is  placed  on  trial  for 
a  felony,  It  is  the  Indictment  that  gives  char- 
acter to  the  charge  against  the  aecufied,  and 
determines  whether  the  testimony  shall  be 
taken  down.  Under  section  961,  when  the 
defendant  is  Indicted  for  a  felony,  It  Is  the 
duty  of  the  court  to  require  the  stenographer 
to  report  the  case.  That  section  does  not 
contemplate  that  the  court  shall  await  the 
termination  of  the  case  to  determine  wheUier 
or  not  It  Is  a  felony,  and  whether  or  not  be 
must  re<iulre  It  reported.  The  court  sees  by 
InspecttcHi  of  tbe  Indictment  that  the  case  Is 
a  felony,  and  the  trial  proceeds  under  all  the 
rvlee  prescribed  for  the  trial  of  felonies.  He 
may  be  convicted  of  tbe  offense  charged  or 
of  a  k'sser  offense,  or  acquitted;  but  regard- 
less of  the  result.  It  could  not  be  said  after 
the  trial  that  the  defendant  had  not  been 
tried  for  a  felony.  The  language  of  tbe  Code 
la:  "On  the  trial  of  all  felonlw."  It  Is  evi- 
dent that  the  court's  dnty  on  the  trial  of  the 
case  was  to  require  It  to  be  reported,  becauBa 
It  was  a  felony.  After  reporting  "the  testi- 
mony and  proceedings  in  tbe  case,  except  the 
argument  of  counsel,"  tbe  stenographer,  upon 
one  contingency  (Xily,  1b  required  to  tran- 
scribe and  furnish  to  tbe  clerk  his  steno- 
graphic notes.  What  Is  that  contlog^cy? 
That  tbe  Jury  return  a  "verdict  of  guilty.** 
Nothing  further  Is  required  to  create  tbe  con- 
tingency; and,  if  it  arises  by  the  finding  of 
a  verdict  of  "guilty,"  no  qualification  of  the 
verdict  by  way  of  recommendatlm  to  mercy 
can  destroy  the  contingency. 

In  so  ccmstrulng  sectl<Ha  961  we  have  not 
been  unmindful  of  section  1036  of  the  same 
Coda  That  section  permits  certain  felonies 
(and  among  them  assault  with  Intent  to  mur- 
der) "on  the  recommendati<Hi  of  the  Jury  try- 
ing the  case,  when  such  reconunradation  Is 
approved  by  the  Judge  presiding  on  the  trial 
*  *  *  [to]  be  punished  as  misdemeanors,'* 
and  auth<»^zes  the  Judge  trying  the  case,  If 
he  sees  proper,  in  his  punishment  to  "reduce 
such  felonies  to  misdemeanors.**  This  sec- 
tion Is  one  of  a  forgiving  character,  and  looks 
only  to  leniency  to  tbe  defendant  after  trial 
and  after  his  guilt  has  been  established.  By 
this  act  It  was  never  Intended  to  dispense 
with  any  of  tbe  machinery  of  the  law  pro- 
vided for  the  trial  of  tbe  felony  case.  The 
Legislature  did  not  Intend  to  dispense  with 
any  of  the  rules  or  procedure  theretofore 
employed  touching  the  trial  of  the  accused. 
In  so  far  as  It  affects  the  case  now  Involved, 
the  duties  of  the  court  sten(^apher  are  not 
dlfferttit  from  tboae  Imposed  np(m  him  In 
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any  other  Mony  caseB  where  tbere  Is  owrrlo- 
tlon  without  recommendation.  He  should 
transcribe  his  notes  to  be  altered  tip  on  the 
minutes.  Hla  compensation  should  come 
from  the  county,  jvst  u  be  1b  paid  for  re- 
dturliv  tbe  erld^ice  to  Biographic  notes. 
If  he  refoBes  to  transcribe  and  file  notes,  be 
can  be  compelled  to  do  bo  b7  the  writ  of  man- 
damns  sued  oat  by  the  defendant  Ttom 
what  has  been  said,  It  follows  that  the  jndge 
committed  error  In  re  fusing  to  sanction  the 
petition. 

JTndgment  rarened.  AH  the  Jnattees  om- 
cnr. 


COWDEBY  T.  OREENI^BB, 
(Supreme  Gonrt  of  Geor^a.  Not.  1^  1906.) 

1.  TBNDOB  Ann  PUBCHABBB— DErAULT<ff  VlH- 

DBB— OBjaonons  to  Txxlb— Aoxioh  oh  Oon- 

TBACr. 

After  a  prospectlTe  purchaser  of  land  under 
as  executory  contract  of  sale  has  pointed  oat 
his  objecttons  to  the  title  and  has  dedlned 
to  uerform,  for  specific  reasons  assigued,  he  can- 
not, in  defense  to  a  suit  for  damages  for  a 
breach  of  the  contract,  urge  additional  objections 
to  the  title  which  the  owner  was  ^ven  no  op- 
portunity to  meet,  and  which  were  known  to 
such  purchaser  tt  the  time  the  aiMciflc  ohjections 
were  made. 

2.  Save  —  Gontbaot  —  CoitSTBUonoN  — 
Title  Requibbd. 

Under  a  stipulation  that  the  purchase  will 
t>e  made  unleas  tne  vendor's  title  be  "Iwally  in- 
snfflcient"  and  he  shall  fail  to  perfect  the  same 
within  a  reasonable  time,  it  fs  not  the  right 
of  the  purchaser  to  demand  a  perfect  record 
title  or  to  refuse  to  the  purchase  money 
simply  because  one  of  the  muniments  of  title 
1b  a  deed  whidi  is  not  sttMted  in  such  manner 
as  to  entitle  it  to  record,  there  belnic  no  pretense 
on  his  part  that  a  failure  to  have  It  duly 
registered  In  anj  way  aSected  the  validity  of 
the  vendor's  title. 

SEd.  Note.— For  cases  in  p<^nt.  see  Cent  D^. 
.  4a  Vendor  and  Purchaser.  H  238,  2M.  246.] 

8.  Same— MsAStntB  of  Damages. 

The  refusal  of  the  purchaser  to  perform  will 
not  give  to  the  owner  the  right  to  resell  the 
land  at  the  risk  of  the  former  and  hold  him 
liable  for  a  deficiency  in  the  price  realized,  the 
true  measure  of  damages  twlog  the  difference 
between  the  contract  price  and  the  market  value 
of  the  land  at  the  time  of  the  breach. 

[Ed.  Note^For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  H  86C,  956.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atianta ;  H.  M. 

Held,  Judge. 

Action  by  M.  D.  Cowdery  against  M.  H. 
Greenlee.  From  the  Judgment  plaintiff  brings 
error,  and  defendant  assigns  cross-error. 
Judgment  <m  both  main  and  cross  bill  of 
exceptions.  BmeneO. 

The  plaintiff,  His.  HInnle  D.  Gowd^,  de- 
clared on  a  written  contract,  signed  by  her 
and  the  defmdant,  Mrs.  M.  H,  Greenlee,  for 
the  sale  by  the  former  to  the  lattw  of  a 
house  and  lot  in  the  dlty  of  Atlanta.  Thf 
agreed  purchase  price  was  94,200 ;  the  purchas- 
er to  assome  a  loan  of  ^,600,  which  was  an  ht 
cumbrance  on  the  property,  and  to  make  a 
cash  payment  of  $1,700.  This  agreement  was 


made  "subject  to  rlifit  of  purchaser  to  tai- 
Testlgate  titles  to  the  property  and  to  dec^ne 
to  poform  If  title  of  the  rendor  [should]  be 
legally  losnffldait  and  she  [should  foU]  to 
perfect  same  within  a  reasonable  time,"  and 
tiie  writing  cmtained  a  stipulation  that  the 
cash  payment  was  to  be  made  when  the 
TendOT  coniplied  wltii  h»  'N>bllcatl(m  to  make 
satisfactory  showing  as  to  title."  The  con- 
tract was  executed  on  the  12th  day  of  May, 
1904.  The  phUntiff  alleged  in  her  petition 
that  she  "fklthfolly  performed  all  the  om- 
dltions  to  be  by  hOT  performed,  and  did.  im 
the  28th  day  of  May,  1904,  after  allowing 
dtf mdant  a  r^mtmable  time  to  eramlne  and 
pass  on  plaintiffs  titie,  offer  to  convey  titto 
to  said  realty  to  defendant,  subject  cmly  to 
the  incnmbrance  mentioned  In  said  wrlHxn 
agreonent,"  and  did  then  tender  to  the  de> 
fftndant  tm  warranty  deed  to  the  property, 
but  the  defendant  declined  to  perform  ber 
obligations  under  the  contract,  and  failed 
and  refused  to  pay  the  price  agreed  upon 
as  the  considerathm  of  the  sala  The  plain- 
tiff thereupcm  nottfled  d^tfidant  of  bar  In- 
tKiUon  to  proceed  to  resell  the  proporty  at 
the  defendant's  risk  and  to  bold  ber  respon- 
sible for  any  loss  or  expeoaa  that  might  be 
Incurred;  on  June  18,  1904,  the  plaintiff  did 
sell  and  convey  the  premises  to  (me  Bnm- 
ham  for  the  sum  of  94,000,  whldi  was  the 
best  price  she  was  able  to  obtain  for  the  inop- 
erty ;  and  slie  sought  by  this  suit  to  zeooTer 
damages  to  the  amount  of  fSOO,  whidb  repre- 
sented the  difference  between  the  contract 
price  the  d^tendant  had  agreed  to  pay  and  the 
sdm  actually  reallEed  after  deducting  frmn 
the  amount  for  which  tiie  xnroperty  was  re- 
sold, agenf s  commlssionB,  and  lawyeCa  feea. 
The  defendant  admitted  In  hw  answer  that 
she  had  entered  Into  the  contract  declared 
on,  but  Insisted  that  the  titles  of  the  plain- 
tiff wer^  for  spedfled  reasons,  "legally  in- 
stifflcient  and  unsatisfactory  to  the  defend- 
ant," and  the  plaintiff  had  refused  to  pvfeet 
the  same.  The  defendant  also  pleaded  In  bar 
that  the  plaintiff  had  Tfrtnntarily  rtieaaed  b« 
from  all  obligation  to  perform  the  oontract, 
the  plaintiff  saying  a  higher  price  had  bean 
offered  for  the  property  by  anothw  person 
who  wished  to  buy  It  By  way  of  dauurrs. 
the  defendant  raised  the  point  that,  even  if  the 
plaintiff  was  entltied  to  recover  anything  un- 
der the  allegations  of  her  petition,  which  was 
denied,  the  Itons  of  loss  therein  set  fortii 
did  not  oraistitnte  any  legal  or  propw  measois 
of  damages  for  a  breadi  of  the  cmtract 
The  donnrrer  was  orornled  by  the  oonrt, 
and  the  defendant  filed  ezceptims  poidente 
lite.  The  trial  on  the  merits  resulted  in  a 
Judgment  of  nouBult  Exception  Is  taken 
by  the  plaintiff  to  thia  Judgnbent,  as  w^  as 
to  variouB  rulings  made  during  the  progress 
of  the  hearing  with  regard  to  the  admissibili- 
ty of  erldence  offered  by  bar  tar  the  purpose 
of  showing  tltie.  The  defteidant,  by  cross- 
bill of  excepUouB,  ocmiplalns  of  the  overrul- 
ing ot  her  douurrer  to  the  plaintiff's  peUUob 
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It  appeared  from  tiie  testimony  of  the 
plalntUE  that  the  defendant  bad  declined  to 
carry  out  the  contract  because  ber  attorney 
raised  certain  objections  to  plalntUTs  title, 
one  of  which  was  that  a  deed  to  ber  from  ber 
titisband,  J.  W.  Oowdery,  was  not  officially  at- 
tested in  such  a  way  as  entitled  It  to  record. 
Another  objection  nrged  had  reference  to  a 
snit  by  (we  Johnson  against  J.  W.  Cowdery 
respecting  the  line  between  the  pn^erty  of 
the  former  and  that  which  the  plalntUf  had 
agreed  to  sell  to  the  defendant  This  salt, 
the  plalntur  testified,  had  been  wound  up  a 
year  before  the  trade  was  made,  and  the 
sheriff  bad  put  Jebnson  In  possession  of  the 
strip  claimed  by  him  some  time  before  the 
defendant  ever  came  to  see  the  property. 
The  plaintlfTs  Immediate  predecessor  in  title, 
J.  W.  Cowdery,  went  Into  possession  under  a 
deed  from  A.  J.  West  to  him,  dated  July 
23,  189S,  and  remained  In  contlauons  posses- 
sion until  be  sold  and  conveyed  the  property 
to  her  In  1899,  when  she  entered  and  held  It 
up  to  May,  1904.  She  ondertoofc  to  carry 
the  burden  of  showing  a  complete  chain  of 
title  from  the  state  down  to  her  husband,  and 
offered  In  evidence  a  deed  to  her,  dated  Feb- 
ruary 2&,  1899,  and  admitted  to  record  on 
March  3d  of  that  year,  beaded  "State  of  New 
Jersey,  Somerset  County,"  signed  "J.  W.  Oow- 
dery," and  attested  as  follows:  "Signed, 
sealed  end  delivered  In  presence  of:  Frank 
W.  Somers,  County  Clerk  of  Somerset  Co. ; 
Augustus  Tanderver."  There  was  also  on  the. 
deed  the  impression  of  a  seal  bearing  the 
words,  "Seal  ot  the  County  of  Somerset" 
The  defendant  objected  to  the  admission  of 
this  deed  on  the  ground  that  it  was  not  prop- 
erly att^ed  tor  record,  and  the  plaintiff 
th«i  offered  In  evidence  certain  gmeral  stat- 
utes of  the  state  of  New  Jersey  for  the  pur- 
pose of  showing  that  the  county  clerk  of 
"Somerset  county  was  the  clerk  of  a  court  of 
racord,  and  that  the  seal  affixed  to  the  deed 
was  the  seal  of  a  court  of  record.  The  court 
at  the  Instance  of  the  defendant  refused  to 
admit  this  evidence  or  to  allow  the  plaintiff 
to  make  similar  proof  by  Introducing  the  In- 
terrogatories of  the  deputy  clerk  of  Somer- 
set county,  N.  J.,  respecting  the  character  of 
the  court  of  which  the  official  witness  to  the 
■deed  was  the  clerk.  The  attorney  who  rep- 
resented Mrs.  Cowdery  pending  ber  n^tl- 
atlons  with  Mrs.  Greenlee  testified  that,  when 
the  attorn^  she  had  onployed  to  Investigate 
the  title  raised  the  objection  that  the  deed 
was  not  proporly  attested,  bis  attention  bad 
been  called  to  the  statutes  of  New  Jersey 
makhig  the  county  dei^  the  derk  of  a  court 
of  record  and  the  county  seal  the  seal  at  a 
court  cf  record.  The  presldtaig  Judge  thore- 
upon  sustained  the  defendants  objeetloa  to 
the  Introducthn  of  the  deed,  and  granted 
lier  motion  for  a  nonsuit 

Geo.  G<»don  and  J.  A.  Branch,  for  plaintiff 
In  error.  OL  X*  Pattlgrwv,  for  flefmrtant  In 
amr* 


EVANS.  J.  (after  steting  the  facte).  1, 
It  was  not  Incumbent  on  the  plaintiff  to  show, 
as  she  undertook  to  do,  that  she  had  [>erfect 
title  to  the  property  which  she  had  contract- 
ed to  sell  to  the  defendant  The  refusal  of 
the  latter  to  carry  out  the  c<»itract  was  based 
upon  two  specific  objections  to  the  title,  and 
all  other  objections  which  were  kno^n  to 
the  vendee,  and  which  might  have  been,  but 
were  not  urged  against  the  sufficiency  of  the 
vendor's  title,  were  waived,  Fenn  v.  Ware, 
100  Ga.  663,  28  S.  B.  238;  Atianta  Trust  Co. 
V.  Close,  115  Ga.  9S9,  ^  S.  E.  2^;  Qavan  v. 
Norcross,  117  Ga.  363,  48  S.  B.  771.  "Where 
a  party  gives  a  reason  for  his  cmidact  and 
decision  touching  anything  Involved  In  a 
controversy,  he  cannot  after  litigation  has  be- 
gun, change  his  ground  and  put  his  conduct  up- 
on another  and  different  consideration.  He 
Is  not  permitted  to  thus  mend  his  hold.  He 
Is  estopped  from  doing  It  by  a  settled  prin- 
ciple of  law."  2  Herman  on  Estoppel,  947. 
This  doctrine  Is  especially  applicable  In  a 
case  such  as  the  present  where  the  owner 
of  property  expressly  stipulates  In  an  agree- 
ment of  sale  that  tf  the  prospective  purchaser 
finds  any  flaws  In  the  title,  he  shall  point 
them  out  to  the  owner  and  &tloTd  him  a  rea- 
sonable time  within  which  to  perfect  bis  title. 
The  evidence  discloses,  and  the  defendant  In 
her  answer  admitted,  that  she  declined  to 
complete  the  purchase  tor  two  reasons,  and 
for  two  reasons  only ;  therefore  she  conld  not 
urge  In  defense  to  the  suit  any  additional 
objections  to  the  title,  nor  conld  she  call  up- 
on the  plaintiff  to  assume  the  burden  of  prov- 
ing that  the  title  was  without  blemish.  All 
It  was  necessary  for  the  plaintiff  to  estebllsh 
was  that  nuder  the  terms  of  the  written 
agreement  the  defendant  was  unwarranted 
In  declining  to  perform  for  eltiier  of  the  rea- 
sons as^gned  by  her,  and  bad.  by  waivtaig 
all  other  objections  which  might  have  been 
urged,  relieved  the  plaintiff  of  all  obligation 
to  take  further  steps  to  comply  with  her 
original  undertaking  "to  make  satisfactory 
showing  as  to  title."  The  plaintiff  did  show 
beyond  question  that  there  was  no  merit  In 
the  objection  that  she  was  hot  In  a  position 
to  convey  all  she  had  contracted  to  convey, 
because  of  a  suit  brought  against  her  Immedi- 
ate predecessor  in  title  hy  an  adjoining  pro- 
prietor to  setUe  the  location  of  the  dividing 
line  between  their  lote.  The  case  must  ac- 
cordingly be  made  to  turn  upon  the  question 
whether  or  not  the  plaintiff  was  under  an 
obligation  to  meet  the  further  objection  that 
the  deed  made  to  her  by  her  husband  was 
not  attested  In  sndi  nilanner  as  to  entitie  it 
to  record. 

2.  The  purchaser  did  not  stipulate  In  the 
written  agreement  that  she  was  to  get  a  per- 
fect record  title.  On  the  contrary,  she  agreed 
to  buy  subject  only  to  the  condition  that  she 
should  have  the  right  to  Investigate  the 
tltie  and  decline  to  perform  if  the  vendor's 
title  was  found  to  be  "l^lly  Insufficient" 
and  Bhe  should  UJl  to  perfect  It  within  a  rea- 
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sonable  time.  ""A  promise  to  convey  a  food 
title  In  alwBTS  Implied  in  an  ezecutoir  con- 
tract for  the  sale  of  lands,  and  a  pnTchaser 
la  never  bound  to  acc^t  a  defective  title, 
anless  be  expressly  stipulates  to  take  such 
title  knowing  Its  defects."  26  Am.  &  Eng. 
Enc.  L.  (2d  Ed.)  106.  "But  while  a  defect  In 
the  record  title  may,  nnder  certain  circum- 
stances, furnish  a  defense  to  the  purchaser, 
there  Is  no  Inflexible  rule  that  a  vendor  may 
furnish  a  perfect  record  or  paper  title."  Id. 
107.  "A  title  dependent  upon  adverse  posses- 
sion nnder  color  of  title  la  generally  held 
snfflclent  If  there  be  no  reasonable  doubt  as 
to  the  nature  and  duration  of  such  possession 
and  the  title  thereby  acquired."  Id.  "The 
nature  of  the  title  which  a  vendor  must  be 
qnalllled  to  convey  where  a  good  title  Is  Im- 
plied or  contracted  for  la  frequently  describ- 
ed as  a  'maricetable*  title,  or  one  free  from 
reasonable  doubt;  that  Is,  not  only  a  title  val- 
id in  fact,  but  one  that  can  he  again  sold  to 
a  reasonable  purchaser  or  mortgaged  to  a 
person  of  reasonable  prudence.  •  •  •  But, 
while  a  purchaser  will  not  be  Compelled  to 
take  a  doubtful  title,  the  doubt  must  be  more 
than  a  bare  possibility;  it  must  be  a  reason- 
able donbt"  Id.  lOO-lll.  A  title  which  ex- 
poses the  vendee  to  litigation,  because  de- 
pendent upon  a  judgment  which  Is  not  con- 
clusive upon  all  persons  at  Interest,  has  been 
held  not  to  be  marketable.  Swayne  v.  Lyon, 
67  Pa.  436.  So,  also,  where  the  title  Is  in 
doubt  because  It  cannot  be  ascertained  wheth- 
er an  heir,  who  had  suddenly  disappeared 
and  had  not  been  heard  from  for  a  number 
of  years,  was,  In  point  of  fact,  as  was  sup- 
posed, no  longer  In  life.  Vongbt  r.  Williams, 
120  N.  Y.  253,  24  N.  B.  196,  8  L.  B.  A.  691, 
17  Am.  St,  Sep.  634.  However,  the  danger 
of  litigation  must  be  real  or  api»irent  and  to 
be  apprehended  because  of  some  irregularity 
In  legal  proceedings  or  sales  made  thereunder, 
or  because  of  some  matter  of  fact  the  real 
trutb  as  to  which  cannot  be  ascertained  with 
reasonable  certainty.  26  Am.  ft  Ehig.  Bnc.  L. 
(2d  Ed.)  111.  It  has  been  hdd  that  a  aUpoIa- 
tlon  In  a  contract  that  the  title  of  the  voi- 
der must  be  "first  class"  mesne  simply  that 
the  title  BbaU  be  marketable.  Vought  v.  Wil- 
liams, snpra.  Certainly,  a  sttpnlation  that 
the  purchaser  will  bay  unless  Uie  title  be 
"legally  hunffldent"  means  no  more,  and 
cannot  support  the  constmctton  that  the  ven- 
dor undertook  to  sell  a  title  which  appeared 
perfect  on  the  records  or  to  make  a  showing 
of  title  deeds  which  wete  entitled  to  record. 
In  Carolina  Savings  Bank  v.  McMahon,  37 
R.  C.  309,  10  S.  E.  81,  the  Supreme  Court  of 
South  Carolina  ruled  that:  "A  purchaser  of 
land  cannot  object  to  a  deed  in  the  munl- 
moits  of  his  vend(Hr'B  title  because  of  the 
absence  of  the  official  title  of  the  person  be- 
fore whom  the  probate  was  made,  where 
there  Is  sufficient  evidence  to  show  that  snch 
jfemm  was  then  an  officer  authorized  to  take 
affidavits."  The  objection  urged  against  the 
deed  was  that  It  had  "never  been  recorded 


according  to  law;"  but  the  court  held  thii 
was  not  snch  a  defect  in  the  title  as  would 
relieve  the  purchase,  it  not  appearlns  that 
any  Intervening  rights  of  the  third  perBonj 
had  resulted  tb^efrom.  In  the  present  case, 
there  Is  no  pret^ise  that  the  deed  to  tlie  plain- 
till  from  her  husband  did  not  pasa  title  to 
her,  or  that,  because  of  a  failure  to  bare  It 
properly  attested  and  put  on  record  sbe  lost 
her  right  to  assert  title  as  against  some  one 
not  affected  with  notice  of  her  title.  She 
merely  obligated  herself  to  make  a  satisfac- 
tory showing  as  to  title,  not  to  so  perfect  the 
record  of  her  title  that  the  muniments  ot  title 
turned  over  to  the  purchaser  could  at  any 
time  be  Introduced  In  evidence  In  a  legal  pro- 
ceodlng  without  proof  of  their  execution,  un- 
der the  proTlalons  of  our  statute  which  de- 
clares that  a  registered  deed  la  admissible 
without  any  accompanying  proof  as  to  Its 
genuineness.    Counsel  for  the  defendant  in 
error  dte  a  numl)er  of  decisions  of  the  New 
Yoi^  courts.   See  Fleming  v.  Bnmham,  100 
N.  T.  1.  2  N.  E.  905;  Irving  v.  Campbell,  121 
N.  T.  363,  24  N.  E.  821,  8  li.  R.  A,  620:  Mc- 
Pherson  v.  Schade,  149  N.  T.  16.  43  N.  B.  527. 
The  New  Tork  courts  have  declined  to  decree 
specific  performance  where  there  was  a  de- 
fect In  the  record  title  which  could  be  sup- 
plied only  by  a  resort  to  parol  evidence,  and 
there  had  not  been  an  undisputed  adrerse 
possession  for  a  sufficient  time  to  give  title 
thereby.  The  point  raised  is  of  the  first  bn- 
presslon  In  thla  stat^  and  we  decline  to  apply 
the  New  Tork  rule  in  all  Its  strictness.  When 
the  parties  do  not  contract  for  a  record  title, 
we  do  not  think  that  the  title  is  to  be  re- 
jected solely  because  a  deed  to  the  attstract 
of  title,  otherwise  unobjectionable.  Is  not 
atteated  so  as  to  he  recordable  und^  the 
r^lstry  acta.   The  plaintiff  In  the  present 
case  la  suing  for  damages  for  a  breadi  of  the 
contract   It  was  not  necessary  for  her  to 
show  the  court  that  the  title  deed  objected 
to  bad  been  property  attested  for  record,  nor 
are  we  called  cm  to  decide  wbetber  it  was  or 
was  not.   Notwithstanding  the  rejection  of 
this  deed  and  the  evidence  offered  in  connec- 
tion with  it  the  ^aintlff  made  out  a  prima 
facie  case  tta  a  recovery,  and  &  nonsuit  should 
not  have  been  granted.  The  rejection  of  the 
deed  did  not  Injuriously  affect  her  cose,  u 
sbe  was  under  no  obligation  to  prove  its  ex- 
ecution; the  defendant  by  waiving  all  objec- 
tions to  It  except  that  It  did  not  appear  to  be 
entitled  to  record,  conceded  It  was  what  It 
pui^oited  to  be,  a  genuine  conveyance  duly 
fficecnted,  effective  as  a  mnniment  of  title. 

&  As  the  case  ia  to  be  tried  again.  It  is 
pnH>er  to  pass  od  the  merits  al  the  dtfend- 
anfs  dffluurrer  to  the  petition.  It  set  forth  a 
valid  and  binding  ccmtract  and  allied  a 
breach  thereof.  Accordingly,  the  case  should 
not  have  been  dismissed  cm  general  demurm. 
as  nominal  damagM,  at  least  were  recover^ 
able  tor  the  bceacb.  Button  t.  Railway  Co.. 
101  Oa.  770,  29  S.  B.  63.  But  by  special  de- 
I  murrer  to  those  paragraphs  of  the  petitiw 
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In  which  the  plaintiff  set  tortii  her  claim  to 
Bpcclal  damaceB,  the  defendant  made  the 
point  that  thlB  claim  did  not  present  the 
proper  meaanre  of  damages,  and  the  particu- 
lar Items  of  damages  claimed  were  not  l^al- 
Ij  recoverable.  This  objection  to  the  plain* 
tifTs  pleadings  was  pn^erljr  raised  by  way 
of  demurrer.  Blpley  t.  Bady,  100  Ga.  423, 
32  S.  E.  343.  If  sustained,  the  reBUlt  would 
be  not  to  dismiss  the  plaintiff's  action,  but 
only  to  strike  from  her  petition  her  claim 
for  special  damages.  The  special  demurrer 
Bhoald  have  been  sustained.  The  correct 
measure  of  damages  was  the  difference  be- 
tween the  price  agreed  to  be  paid  for  the 
land  and  the  value  of  the  land  at  the  time  of 
the  alleged  breach.  Irwin  t.  Askew,  74  Ga. 
CS2;  Brooks  r.  Miller,  103  Ga.  713,  30  S.  E. 
630.  When  land  Is  sold  at  public  outcry 
under  legal  process;  or  by  an  administrator, 
executor,  or  guardian,  and  the  purchaser  de- 
clines to  comply  with  his  bid,  the  land  may 
be  Bold  at  his  risk,  and  he  will  be  liable  for 
any  deficiency  In  price  arising  from  his  re> 
fusal  to  perform.  Civil  Code  189Q,  $  5466. 
Not  so,  however,  when  the  purchaser  of 
land  under  an  executory  contract  of  sale 
fails  to  comply  therewith.  Civil  Code  1895. 
S  35C1,  providing  for  a  resale  of  "goods"  at 
the  purchaser's  risk,  has  no  application  to  a 
case  such  as  the  present  In  the  case  of 
Ansley  v.  Greei,  82  Ga.  184,  7  S.  E.  921; 
Greeu  t.  Ansley.  92  Ga.  647.  19  S.  E.  53,  44 
Am.  St.  Bep.  110,  It  appeared  that  land  was 
sold  at  pnblle  anctiou,  and  this  court  held 
that  there  was  no  merit  In  a  demurrer  to  the 
petition  on  the  ground  that  "such  suits  can 
only  be  maintained  against  bidders  at  Judl- 
^1  sales."  No  point  was  made  as  to  the 
proper  measure  of  damages,  and  the  case 
was  decided  upon  the  pleadings  as  they 
stood,  attention  being  called  to  the  conflict 
of  aathorll?  upon  the  question  whether  the 
correct  measnre  of  damages  was  the  loss 
arldng  from  a  resale  of  ttie  land  or  tbe  dif- 
ference between  the  price  bid  at  the  first 
sale  and  the  true  market  value  of  the  land 
at  the  second  sale.  In  Gilbert  t.  Cherry,  57 
Ga.  180,  It  was  expressly  held  that,  tor  a 
breach  of  an  executory  contract  of  purchase 
at  private  sale,  the  purchaser  was  liable  for 
the  difference  between  the  market  valne  of 
the  land  and  the  price  he  had  contracted  to 
pay.  This  decMon  was  Ih  accord  with  the 
view  taken  in  other  Jurisdictions  that,  "In 
order  that  a  vendee  may  be  made  liable  for 
the  difference  between  the  price  he  agreed  to 
pay  and  that  reallKed  oa.  a  resale,  his  agree- 
ment to  purchase  must  have  been  made  on 
that  condition,  unless  the  purchase  was  made 
at  an  official  sale."  2  Suth.  Dam.  (3d  Ed.) 
S  570,  p.  1613.  The  law,  aa  embodied  bi  our 
Civil  Code,  does  not  give  to  the  vendor  of 
land  any  right,  under  an  executory  conti-act 
not  so  conditioned,  to  resell  at  the  vendee's 
risk,  should  he  commit  a  breach  of  the  con- 
tract,  but  this  remedy  Is  in  terms  restricted 


to  cases  where  a  bidder  at  Judicial  or  quasi 
Judicial  public  sale  refuses  to  comply  with 
bla  bid. 

Judgment  upon  both  flie  main  and  the 
cross  bills  of  exceptions  reversed.  All  the 
Justices  ooncnr. 


F08TBR  V.  CASE. 
(Snpreme  Oourt  of  Georgia.  Nov.  12,  1906.) 

1.  Injunction  —  pRoscctmoif  or  Aonon  — 
Discretion  op  Coubt. 

When  a  will  has  been  probated  fn  common 
form,  and  the  sole  beir  at  law.  by  petition  to 
the  court  of  ordinary,  has  called  upon  the 
executor  to  probate  It  In  solemn  form,  and  has 
filed  a  caveat,  a  suit  by  the  executor  agaloHt 
SQch  heir  at  law  to  recover  property  devised 
In  the  will  may,  in  a  proper  case,  be  enjoined 
until  the  issue  of  devfsavit  vel  non  haa  been 
determined.  Hooka  v.  Brown,  125  Ga.  122,  03 
8.  E.  .583.  This,  however,  is  not  an  arbitrary 
rule,  but  a  matter  resting  in  the  sound  diacre- 
tiou  of  the  court  under  the  facts  of  the  parUen- 
lar  case. 

2.  Samr— DiscBsnoN  or  CotmT. 

In  this  case  there  was  no  abuse  of  discre- 
tion in  refusing  to  grant  the  injunction  as 
prayed,  but-,  instead  thereof,  wijoining  the  exec- 
utrix from  paying  out  or  otherwise  disposing 
of  any  of  the  assets  until  forther  order. 

3.  ShsoB,  Wbit  op— Fast  Wbit— When  Al- 
lowed. 

Rulings  on  demurrer,  or  a  motion  to  dis- 
miss in  the  nature  of  a  demurrer,  to  an  answer 
to  an  equitable  petition  as  a  whole,  and  also 
certain  parts  thereof,  are  not  reviewable  on  a 
"fast  writ"  of  error.  If,  under  the  law  and 
the  evidence  applicable  to  the  case,  there  was 
no  error  In  denying  an  Injunction,  no  reversal 
can  be  bad  on  the  ground  that  the  presiding 
Judge  refused  on  the  bearii^  to  strike  certain 
parts  of  the  answer,  upon  motion  made  there- 
for. 

(ByllabuB  by  rhe  Court) 

Error  from  Superior  Court,  Baldwin  Ooun- 
ty;  H.  G.  Lewis.  Judge. 

Action  by  K.  R,  Foster  against  M.  F.  Case, 
executrix.  Judgment  for  defendant,  and 
plaintiff  brings  emw.  Affirmed. 

Hlnea,  &  Ylnaoo  and  Moore  &  Hon-e,  for 
plaintiff  In  error.  Allem  ft  Pottle  and  C  F. 
Crawford,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


ASKBW  et  al.  V.  HOGANSVILIiB  OOTTON 
OIL  CO. 

(Supreme  Court  of  Georgia.  Nov.  16,  1906.) 

1.  Appeal— Tbansceipts  op  Secord. 

Affidavits,  documents,  and  records.  Intro- 
duced In  evidence;,  but  not  incorporated  in  an 
approved  brief  at  evidence,  so  as  to  become 
a  port  of  the  reoord,  cannot  be  properly  speci- 
fied as  parts  of  the  record,  so  as  to  authorize 
trauscrlpta  thereof  to  be  transmitted  to  this 
court  Hancock  v.  McNatt,  42  S.  B.  520.  llff 
Ga.  207;  Sayer  v.  Brown.  46  S.  B.  6M,  \1» 
Ga.  589. 

2.  SaUE— DOCmOCNTABT  EVIDBNCB— DlSUISS- 
AL. 

Affidavits,  documents,  and  records  submit- 
ted in  evidence  on  the  bearing  should  be  in- 
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corpora  ted  Id  the  bill  of  exceptions  to  review 
a  refusal  of  an  interlocatory  injunction,  or  be 
attached  thereto  aa  exhibits,  daly  and  properly 
identified,  or  be  embodied  in  an  approved  brief 
of  evidence  and  broiuht  up  as  part  of  the 
record.  Where  none  of  these  methods  Is  adopt- 
ed, bat  o^ies  of  sndi  affidavits  and  doeomoits 
are  sent  up  as  parts  of  the  record,  for  the  rea- 
son that  the  originals  have  marked  thereoo 
the  word  "Identified,"  followed  by  the  signa- 
ture of  the  trial  Judge,  sadi  affidavits  and 
docnments  have  not  been  bronght  to  this  court 
in  the  maner  prescribed  by  law,  and  therefore 
they  cannot  be  considered.  Eubank  v.  Eastman, 
48  S.  R  426,  120  Ga.  1048;  Roberts  v.  Hein- 
sohn.  61  sTe.  589,  123  Ga.  685. 

(a)  Applying  the  rules  above  announced  to 
the  present  case,  wherein  the  only  question  made 
by  the  assignment  of  error  necessarily  involves 
a  con^deration  of  the  evidence,  no  adjudication 
therein  can  be  had,  and  the  writ  oC  error  moat 
therefore  be  dismissed. 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig. 
vol.  3,  Appeal  and  Error,  H  2607,  2056^  2867. 
8126.] 

(Syllabna  by  the  Court.) 

Error  from  Superior  Oonrl;  Tnmp  Connly; 
A.  D.  Freeman.  Judge. 

Action  between  J.  F.  Askew  and  others 
and  the  HogausvIUe  Cotton  Oil  Company. 
From  the  Judgment,  Askew  and  others  bring 
error.  Dismiaaed. 

Spencer  B.  AtUiwm,  H.  A.  Hall,  and 
Isaac  Jackson,  for  plaintiffs  in  «rror.  Evins 
A  Spence,  for  d^endant  In  error. 


PER  CURIAM.  Writ  of  error  dlsmlssedL 
All  the  Justices  concur. 


UAULDIN  V.  SOUTHERN  SHORTHAND  & 
BUSINESS  UNIVERSITY 

OSnpreme  Oonrt  Of  Geoi^    Nov.  12,  1906.) 

XmANTB— CONTBAOTS— NBCESSABIES. 

In  order  to  determine  the  question  whether 
or  not  the  contract  of  an  infant  for  a  course 
in  stenography  was  a  contract  for  necessaries, 
In  the  sense  in  which  the  term  "necessaries"  is 
used  to  render  the  contract  binding  upon  such 
infant,  the  evidence  in  the  case  should  show 
the  state,  degree,  and  condition  in  life  In  which 
the  infant  Is  wliose  contract  is  under  considera- 
tion; and  It  should  also  affirmatively  appear 
that  the  parents  or  guardian  of  such  Infant 
failed  or  refused  to  furnish  the  alleged  necessary. 
The  evidence  In  this  case,  upon  which  this  Is- 
sue was  submitted  to  the  Jury,  failed  to  show 
these  particular  facts  and  circumstances.  There 
being,  therefore,  nothing  in  the  evidence  snb- 
mittea  upon  which  the  jui^  in  the  justice's 
court  could  predicate  a  verdict  finding  that  the 
contract  was  for  necessaries,  it  was  error  for 
the  superior  oonrt  Judge  to  deny  Ota  writ  of 
certiorari. 

[Ed.  Note.~ror  cases  In  point,  sea  Out  Dig. 
vol.  27,  Infants,  f  114.] 

(Syllabus  by  the  Oourt^ 

Error  from  Superior  Oonrt,  Fulton  Oonn^ ; 
J.  T.  Pendleton,  Judge. 

Actiou  by  Dora  Mauldtn  against  the  South- 
ern Shorthand  &  Business  Univeralty.  Judg- 
meni  for  defendant^  and  plaintiff  brings 
error.  Reversed. 


Payne,  Joue  &  Payne,  for  plaintiff  In  error. 
H.  A.  Etherldge  and  Etberidge,  Boyklu  Jk 
Btheridg^  for  defendant  In  enor. 

BBCK,  J.  Hanldln  sued  tte  Sontben 
Shorthand  ft  Business  Unlverrity  ta  a  Jus- 
tice's coort  f6r  $36  paid  to  the  d^ieradant 
under  an  alleged  T(HdabIe  contract  The  case 
was  appealed  to  a  Jury  In  the  Justice's  court, 
and  tried  upon  tiie  fi>llowtng  agreed  state- 
ment of  facta :  On  January  6, 1906.  platnttft 
a  minor,  in  pursuance  of  a  contract  made 
with  deffflidant,  entered  upon  a  three  montb^ 
course  of  stenography,  for  whldi  defendant 
was  paid  by  the  plaintiff  the  sum  of  $35. 
giving  a  receipt  therefor  to  plaintiff  in  ber 
own  name.  On  January  10,  190B,  plaintiff 
was  compelled  to  abandon  said  course  In 
stenography,  and  thereupon  demanded  the 
return  of  said  $35,  which  was  refused.  In 
addition  to  thia  agreed  statement  of  facta, 
the  defendant  introduced  a  witness  who 
testifled  tbat  **said  $36  was  paid  by  the 
uncle  of  plaintiff,  and  that  the  receipt  was 
made  out  In  her  name,  In  accordance  with 
the  custom  of  the  school."  It  was  agreed 
by  counsel  for  both  parties  to  submit  the 
cause  to  the  Jury  upon  the  Issue  whether  or 
not,  under  all  tiie  facta  and  drcumstances 
in  the  case,  the  contract  entered  Into  between 
said  parties  was  a  contract  for  necessarlea. 
and  that  the  verdict  should  depend  upon  the 
determination  of  said  l88U&  The  Jnry  re- 
turned a  verdict  for  the  defendant.  The 
plaintiff  presented  to  the  Judge  of  the  supe- 
rior court  her  petition  for  the  writ  of  certio- 
rari. Sanction  of  tlie  same  was  rtfnsed,  and 
the  plaintiff  excepted. 

This  case  was  submitted  to  the  Jury  in  the 
Justice's  court  upon  an  agreed  atatemait  of 
facta,  and  under  an  agreement  still  farther 
limiting  the  Jury  in  their  field  of  investiga- 
tion. The  Issue  submitted  to  the  Jury  was 
narrowed  down  to  the  qu^fon  whether  or 
not,  under  all  the  facts  and  circumstances 
In  the  case,  the  contract  entered  into  between 
the  parties  for  a  course  In  stenography  was 
a  contract  for  necessaries;  the  verdict  de- 
pending upon  the  determtnatl<m  of  said  Issue. 
Evidently  the  Jury  found  that  the  question 
submitted  should  be  answered  in  ttie  af- 
firmative, and  returned  a  verdict  for  the 
defendant  Under  our  law,  ttie  contract 
was  void,  being  a  contract  of  an  infant,  un- 
less It  was  one  for  necessaries.  What  may 
be  Included  in  the  term  "necessaries'*  Is  a 
question  upon  which  the  authorities  are  not 
entirely  harmonious.  But  certainly  the  term 
la  not  BO  limited  aa  to  Include  only  what  la 
necessary  to  the  actual  support  of  life,  and 
it  Is  usually  held  to  be  sufficiently  exten- 
sive to  Include  "articles  fit  to  maintain  a 
particular  person  In  the  state,  station,  and 
d^ree  in  life  In  whldi  he  la,  so  that  things 
may  be  necessary  for  one  person  which  would 
not  be  necessary  for  another  In  a  different 
station  in  life."  Clark  on  Contracts  (2d  lOd.) 
150.  "Necessaries"  are  defined  by  Mr.  Greoi- 
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leaf  to  be  "rocb  thingi  u  are  nsefnl  and 
suitable  to  the  par^'i  state  and  condition 
In  Ilf^  and  not  merely  anch  aa  are  requisite 
for  bare  existence."  Rolfe  t.  Rolfe,  IS  Oa. 
451;  Oliver  t.  McDuffle,  28  Ga.  522.  It  has 
been  held  that  a  CMnmon-Khool  edncation, 
but  not  a  college  edncation.  was  a  necessary. 
Mlddlebnry  ColIeKe  t.  Chandler,  16  Tt  686, 
42  Am.  Dec.  637.  The  term  baa  been  ex- 
tended to  Inclode  a  board  bill  contracted 
by  an  Infant  to  enable  blm  to  attend  KhooL 
Kilgore  T.  Rlcb,  8S  Me.  806,  22  Aa  176,  12 
L.  R.  A.  898,  28  Ajn.  St  Rep.  78a  WbUa, 
on  the  otiier  band,  it  has  bem  brid  that  a 
proteadonal  edncation  was  not  a  necessary. 
Turner  t.  Oaltber,  88  N.  a  8S7,  85  Am.  Repb 
674.  But  there  are  many  brancbes  of  learn- 
ing. In  wblcb  instmctitm  might  be  highly 
useful  and  advantageous,  which  are  not  In- 
eluded  either  In  a  college  or  profes^onal 
education  (which  most  autborltlai  bold  not 
to  be  a  necessary),  nor  In  a  oommcm-flcbool 
education  (which  according  to  neariy  all 
of  tbe  authoities  Is  a  necessary) ;  and 
In  tbose  branches  of  learning,  in  most  cases. 
It  will  be  foond  that  whether  butructlMi  is 
a  necessary  or  not  la  a  Question  depending 
iQKm  the  facts  and  circumstances  of  tbo 
partlcniar  case,  whldi  go  to  show  the  state, 
d^^ree,  and  oondltlon  of  life  In  which  the 
Infant  Is,  tbs  Talldlty  of  whose  cuitract 
may  be  under  consideration.  And  sndi  we 
consider  the  sdenoe  or  art  of  stenography. 
'Whether  a  course  In  that  bran^  of  leemli^ 
would  be  a  necessary  to  a  young  lady  17 
yean  of  age  would  dqwnd  entirely  upon  that 
partlcniar  bifauf s  condltkm  In  Ufe^  and  the 
particular  sphere  In  sodely  or  calling  to 
life  whldi  her  prerloiu  education  and  at- 
tainments bad  pr^red  and  fitted  her  to 
occupy  or  fllL  As  was  said  ^xy  Wamw,  J., 
In  the  case  of  mdholscm  t.  Spencer,  11  Oa. 
611 :  **It  is  made  tbe  daty  of  the  parmt  or 
guardian,  as  we  have  already  shown,  to  pro- 
Tide  for  tbe  malntmance,  protection,  and 
edncation  of  Uuir  cblldrrai  and  Infant  wards ; 
and  the  presumption  of  law  is  that  Ibey  bare 
respectlTely  done  so,  according  to  their  cir- 
cumstances and  condition  In  Ute.  The  gen- 
eral rule  of  law  Is  tbat,  when  a  person  Is  re- 
quired to  do  a  certain  act,  ttie  omission  of 
wblcb  would  make  him  guilty  of  a  culpable 
neglect  of  duty,  It  ot^t  to  be  Intoided  that 
be  has  performed  It,  unless  tbe  contrary 
be  shown."  So  when  this  case  was  sub- 
mitted to  the  Jury,  before  the  defendant  could 
successfully  overcome  the  presumption  that 
tbe  plalntUTs  parents  or  guardian  bad  cared 
for  tbe  plaintiff's  Instmction  and  teaching 
In  those  branches  of  education  which  might 
be  necessazy  to  her  in  her  condition  In  life, 
it  would  hare  to  appear,  by  evidence,  that 
tbe  course  In  stenography,  to  secure  which 
tbe  plalntUf  had  paid  the  defendant  the  sum 
of  f35,  was  necessary,  under  the  facts  and 
circumstances  of  the  case,  taking  Into  con- 
sideration all  those  branches  of  education 
In  which  tbe  plaintiff's  parents  or  guardian 


had  provided  for  her  Instruction.  In  tbe 
absence  of  such  evidence,  neither  a  Jury  nor 
court  would  be  anthorlEed  to  find  or  hold 
that  the  parents  or  guardian  had  not  ful- 
filled their  obligation  to  the  Infant  to  have 
her  properly  Instructed  nor  that  the  acqul- 
ritlon  of  this  particular  art  or  science — that 
la,  tbe  art  or  science  of  stenography-— was  a 
necessary.  Without  any  evidence  of  the  kind 
bidlcated,  the  Jury  In  tills  case  made  their 
finding;  and  It  must  be  set  aside. 

Judgioent  reretsed.  All  tbe  Justtoes  oon- 
cur. 


NOTBI/FT  HAT  MFG.  CO.  T.  WISBBBRO. 
(Sniffeme  Coart  of  Georgia.    Nov.  16,  1806.) 

EviDENCv— Pabol— AuBiouirr  or  Wainiio. 

The  contract  sued  apon  In  this  case  was 
amblguoas,  and  tbe  court  erred  la  diBallowing 
and  Btrlkiog  defendant's  pleadings,  under  the 
allegations  of  which  oral  teatimoDj  would  have 
been  admlBslbla  to  explain  the  ambiguity,  on  the 
ground  that  the  said  contract  was  unambiguous. 

[Ed.  Note.— For  cases  in  point,  see  Oent.  Dig. 
Td.  20,  SMdence,  IS  2079,  2106.] 

(Syllabu  hr  the  Ooort.) 

Error  from  dtj  Oourt  of  Atianta;  H.  M. 
Reld,  Judge. 

Action  B.  H.  Wbeberg  against  ttie 
Novelty  Hat  Manufiusturlng  Company.  Jndg- 
aeaxt  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

In  October,  190S.  tbe  Noveltr  Hat  Manu- 
facturing Company  and  Wlseberg  altered  in- 
to a  contract  which  provided  that  *^ald  Wlse- 
berg agrees  to  work  In  the  employ  of  the 
Novelty  Hat  Manufacturing  Company,  both 
in  the  bouse  and  on  the  road,  as  traveling 
salesman,  for  which  be  Is  to  receive  the  sum 
of  |100  per  month,  provided  his  (counting 
only  goods  shipped  as  sales)  sales  average 
the  amount  of  $25,000  per  annum;  and  it  ie 
also  agreed  that  Wlseberg  Is  to  receive  a 
commission  of  5  per  cent  on  all  sales  over  the 
above  amount,  although  he  Is  to  get  no  credit 
for  sales  made  to  the  wholesale  houses  In  the 
city  of  Atlanta.  Said  Wlsebet^  agrees  to 
call  on  the  trade  In  the  dty  of  Atlanta  when- 
ever roQuested  to  do  so."  The  contract  was 
to  continue  for  one  year  from  Novemt>er  1, 
1908,  "elthOT  party  reserving  the  right  to 
terminate  this  contract  April  80,  1904,  should 
either  desire  to  do  so."  The  contract  was 
terminated  April  30,  1904,  and  Wlseberg 
brought  this  suit  to  recover  the  remainder 
of  his  salary,  computed  at  the  rate  of  flOO 
per  month.  Tbe  defendant  admitted  tbe  ex- 
ecution of  the  contract,  but  Insisted  that  the 
plaintiff  was  entitled  to  9100  only  on  condi- 
tion that  his  sales  averaged  the  amount  of 
925,000  per  annum,  which  defendant  alleged 
they  did  not  Defendant  alleged  that  plainp 
tiCt  was  only  entitled  to  a  commlsskm  of 
4.8  per  cent  of  the  amount  of  his  sales,  which 
had  been  overpaid,  and  a^ed  for  a  Judg- 
ment against  plaintiff  for  the  balance.  Tbe 
plaintiff  moved  to  strike  tlw  defttidant'a 
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answer,  and  Invoked  ftom  tbe  court  a  con- 
stmctlon  of  the  cwtract.  Defendant  then 
offered  to  amend  tals  plea  by  alleging'  that 
the  contract  was  amblgnons,  and  that  parol 
erldmce  was  necessary  to  explain  the  am- 
biguity, and  to  amend  further  by  pleading 
certain  breaches  of  the  contract  by  plaintiff. 
The  amendment  was  verified  tbe  affidavit 
of  defendants  attorn^.  The  court  h^ 
that  the  contract  was  not  amblgaous,  and  in- 
terpreted It  to  Impose  upon  the  defendant  the 
obligation  to  pay  the  plaintiff  |100  per  month 
for  his  services,  Defoidan^s  anwndmoit 
was  disallowed,  and  the  ortfi^nal  plea  stricken, 
and  Judgment  was  mtered  In  favor  of 
plaintiff  for  the  fnll  amount  of  his  f^lnu 
To  these  rulings  the  defOidant  excepted.  ' 

Jno.  Hopkins  &  Sons,  for  plalntlCT  in 
orror.  Hirsch  &  Hass,  for  defendant  in 
emw. 

BECK,  J.  (after  stating  the  facta).  The 
court  erred  in  holding  Uiat  the  contract  Bued 
on  was  not  ambiguous.  Many  definitions  of 
the  term  "ambiguous"  can  be  found  in  tbe 
reports,  in  law  dictionaries,  and  in  the  var- 
ious standard  lexicons ;  and  while  these  defi- 
nitions vary  among  themselves,  some  being 
broader  and  some  more  restricted  In  scope, 
tested  by  any  of  them,  tbe  iustrument  im- 
mediately under  consideration  Is,  it  seems 
to  us,  open  to  the  criticism  made  upon  it 
by  counsel  for  plalntlfT  in  error  that  it  is 
ambiguous.  "  'Ambiguity'  is  defined  as  dup- 
licity; Indistinctness;  an  uncertainty  of 
meaning  or  expression  used  In  a  wrltt«i  in- 
strument" NIndle  v.  State  Bank,  18  Neb. 
245.  13  N.  W.  275,  cited  In  1  Words  & 
Phrases,  367.  "Ambiguity  also  signifies  of 
doubtful  or  uncertain  nature;  wanting  clear- 
ness or  deflniteness;  difficult  to  comprehend 
or  distinguish;  of  doubtful  purport;  open 
to  various  interpretations."  Cent  Diet  A 
construction  of  a  contract  which  Imposes 
upon  the  defendant  the  unqualified  obligation 
to  pay  the  plaintifr  flOO  per  month  for  his 
salary  In  case  the  contract  should  be  termi- 
nated l>efore  tbe  end  of  a  year  seems  entirely 
Inconsistent  with  the  use  of  the  expression 
"provided  his  sales  average  the  amount  of 
$26,000  per  anntim,"  which  Introduces  o  vei"y 
material  condition  into  the  contract,  and  one 
which  increases  the  ambiguity,  when  It  is 
considered  that  the  right  to  terminate  the  en- 
gagement between  the  parties  at  the  explra* 
tion  of  six  months  from  its  formation  was 
reserved  to  t>otb.  And.  however  ingenious 
the  interpretation  of  the  word  "average" 
given  by  counsel  for  defendant  in  error,  It 
also  Introduces  an  element  of  ambiguity, 
when  we  consider  that  the  contract  continued 
cmly  over  the  period  of  one  year,  and  that 
the  "average"  In  regard  to  which  the  stipula- 
tion Is  made  Is  a  yearly  average.  How  could 
there  be  an  average  amotmt  of  sales  per  an- 
num, unless  the  period  of  employment  cover- 
ed a  series  of  years,  or  at  least  a  greater 
number  of  yeai-a  than  oneT  There  are  many 


other  elemoits  of  ambiguity  In  tte  paper  con- 
taining the  agre^ent  between  this  plaintiff 
and  tbe  d^endant;  bat,  having  held  that 
it  Is  amMgnons,  that  la  mffldent;  wltlioat  a^ 
tonptlng  to  point  out  the  possible  oonatrae- 
tkxia  to  be  i^aced  npoa  It  The  correct  con* 
Btmctlwi  nmst  diy^d  at  last  upmi  tbe  evi- 
dence which  shall  be  introduced  at  tiie  next 
trial,  tending  to  shed  light  uptm  tbe  nnder^ 
standing  whldi  th»  parties  to  this  ctrntract 
had  of  its  twms  at  tiie  time  of  Its  execntlon. 

It  antearing  from  the  record  and  bill  of 
exoqitlonB  that  the  presiding  judge  struck 
the  answer  ami  amendments  tiiereto,  and 
rendered  judgmoit  In  favor  ot  the  plalntU^ 
on  tiie  ground  that  the  contract  was  nnamr 
blguona,  and  audi  ruling  being  emmeona, 
the  judgment  la  reversed.  It  Is  unneoemaiy 
f w  us  to  deal  with  othor  poeeible  obJecHoois 
to  the  pleadings  whldi  might  have  been  made^ 
but  which  appear  not  to  have  been  paaaed 
npon. 

Judgment  reveraad.  All  tbe  Justices  ow- 

cur. 


•WIIiOHER  et  aL  v.  NU2IN  et  sL 
(Supreme  Goort  of  Osoigla.    Nor.  18,  l90a> 

Cebtiobabi— RaviEW— GonrxionnG  Bvtdekcb 

— OvXBRCT.IIia  CXKTtOKABZ. 

It  cannot  be  Md  by  this  court  that  a  jndiM 
of  the  Boperior  oonrt  abuses  his  discratim  in 
overruling  a  certiorari  frmn  the  ordinary's  de- 
cision disctmtinuing  a  pnbllc  road  upoo  a  pro- 
ceeding Instituted  under  Pol.  Code,  H  aSO, 
524,  when  the  evidence,  though  conflietiuK,  was 
snfBdent  to  support  the  dechdon  of  the  twdlnaiy, 
and  no  error  ot  law  Is  complained  of  hr  tae 
losing  party. 

[Ed.  Note.~For  cases  in  point,  aea  Osnt,  Di^ 
vol.  9,  Certiorari,  H  20S.  20&] 

(Syllabus  by  the  Court) 

Error  tnm  Supwlor  Oonrt,  Olaacw^  Conn* 
ty ;  H.  M.  Holden,  Judge. 

Actltm  between  William  Wlldier  and  othen- 
and  J.  M.  Nunn  and  otbrn.  From  the  judg- 
ment WUcher  and  otbora  bring  error.  Af- 
firmed. 

E.  B.  Rogers  and  B.  L.  Stephens,  for  plain- 
tiffs In  error.  B.  T.  Walka,  for  defendants 
In  error. 

ETANS,  J.  Judgment  afflrmedL  All  tbe 
Jnstlcea  omcnr. 


PRIMUS  V.  MACON  RT.  ft  LIGHT  Ca 
(Supreme  Court  of  Georgia.    Nov.  10^  1908,> 

CaBSIEBS— INJITBT  TO  PASSENOXB— PlEADINO. 

In  an  action  against  a  street  railway  com- 
pany, the  petitiw,  in  snbstance.  alleged  that 
within  a  month  pnor  to  tbe  fillip  of  tlie  salt 
and  at  a  stated  place  in  the  county  of  de- 
fendant's domicile,  plaintiff's  minor  diild  was- 
wantonly  pushed  from  a  moving  car  aa  defend- 
ant's line  of  road  by  a  person  who  at  tbe  tiiae 
was  "in  the  employment  and  service  ot  the  de- 
fendant company  on  tliat  car,  thereby  cansuiK 
the  child  to  fall  upon  defendant's  track  and 
the  car  to  run  over  and  crush  his  leg*"  The 
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child's  life  eneetaney,  and  his  esnlnc  capadtj 
and  dia  dlmfnnHon  thereof  by  reason  of  the 
injorr,  and  the  amount  of  damaves  snatalned 
hj  the  plaintiff,  war*  alleged.  Meld,  that  a 
causa  of  action  was  set  forth,  and  it  was  error 
to  dlamlM  the  petition  on  general  demurrer. 
Lindsay  r.  Railroad  Co.,  46  Ga.  448;  Central 
Railroad  T.  Smith,  60  Oa.  268  <2> ;  Smith  t. 
Railway  Co.,  27  8.  E.  726,  100  Ga.  96;  Bruns- 
wick Railroad  Co.  r.  Bostwlck,  27  8.  E.  72{L 
100  Oa.  96;  Savannah  Ry.  Co.  t.  Oodkln,  80 
8.  EL  878,  IM  Ga.  665  (l),  fl»  Am.  St.  Rmp. 
1ST. 

(Syllabus  by  the  CoiirtO 

Error  from  Ci^  Court  at  Macon;  Bobert 
Hodges,  Judge. 

Action  by  I.  L.  Primus  against  flie  Haeon 
Railway  &  Light  Company.  Jndgmuit  tor 
defendant  and  plaintiff  brings  error.  Re- 
Tersed. 

OlawsoD  &  Fowler,  for  plaintiff  in  error. 
Roland  Ellis,  ft>r  defendant  In  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


CAROLINA  PORTLAND  CEMENT  CO.  et  al. 

V.  TURPIN. 
(Supreme  Court  of  Geoi^la.    Nov.  10,  1006.) 

Sale— Wabeautt  as  to  Quautt— Waives  or 

Detkct— DiaacTtiro  Vebdiot. 

Where  a  mannfactnrer  of  bricks  submita 
to  his  ruatomers  a  number  of  bricks  as  samples, 
and  stipulates  to  sell  others  as  good  in  quality, 
snch  stfpnlRtioD  amounts  to  an  express  warranty 
that  the  bricks  sold  and  to  be  delivered  will  be 
of  as  good  quality  as  the  samples  submitted, 
(a)  Where  goods  are  sold  under  an  express  war- 
ran^  as  to  quality,  the  vendee  is  not  bound  to 
Inspect  before  acceptance,  and  if  they  after- 
wards be  found  to  oe  defective,  damages  aris- 
ing from  snch  defect  may  be  recovered  aeainst 
the  vendor;  but  if  they  be  defective,  and  the 
vendee  knows  of  the  defect,  and  with  such 
knowledge  accepts  the  goods,  ne  will  be  deemed 
to  have  waived  the  defect,  and,  in  a  salt  for 
the  purcliase  price,  will  not  be  heard  to  re- 
coup dam^^  arising  therefrom,  (h)  There 
was  no  Issue  tot  aubimssimi  to  the  Jury,  and 
the  cfmrt  did  not  err  in  directing  the  verdict. 

TEd.  Note.— For  canes  in  point,  see  Cent  Dig. 
vol.  48.  Sales,  H  769,  788,  81&1 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon ;  Robert 
Hodges,  Judge. 

Action  by  W.  C.  Turpin  against  the  Caro- 
lina Portland  Cement  Company  and  others. 
Judgment  for  plaintiff.  Defendants  bring  er- 
ror. Affirmed. 

Lane  &  Park,  for  plaintiffs  In  error.  Steed 
it  Ryals,  for  defendant  in  error. 

ATKINSON,  J.  In  this  case  the  record  dis- 
closes that  the  plaintiff,  being  a  brick  manu- 
factorer,  contracted  to  sell  to  the  defendant, 
a  dealer  In  bricks,  certain  quantities  of  bricks 
of  qnallty  equal  to  samples  which  were  ex- 
hibited. Bricks  of  the  number  contracted  for 
were  shipped  by  the  plaintiff  to  the  defend- 
ant. Upon  receipt  of  the  bricks  they  were 
inspected,  and,  the  defendant  contends,  were 
deficient  in  quality.  Knowing  of  the  alleged 


defects,  the  defendant  paid  the  freight  char- 
ges and  accepted  the  brl(^  making  com- 
plaint as  to  quality,  but  nevertheless  selling 
them  to  his  customers — some  at  the  market 
price,  and  others  at  a  reduced  price  on  ac- 
count of  the  defective  quality.  When  sued 
for  the  purchase  price,  the  defendant  pleaded 
the  deflciency  in  quality,  and  sought  to  re- 
cover damages.  Unless  the  defendant's  claim 
for  damage  was  meritorious,  the  evidence 
was  such  as  to  eliminate  all  issues  and  de- 
mand a  verdict  for  the  plaintiff  for  the  full 
amount  sued  for.  After  bearing  all  the  evi- 
dence, the  Judge  decided  that  there  was  no 
merit  In  the  defendant's  claim  for  damages, 
and  thereupon  directed  a  verdict  In  favor  of 
the  plaintiff  for  the  full  amount  alleged  to 
be  due.  The  def&ndant  assigns  error. 

Under  the  facts  enumerated,  the  warranty 
as  to  quality  was  express.  That  being  true, 
there  was  no  duty  of  inspection  by  the  ven- 
dee ;  but  having  inspected  before  acceptance, 
and  (according  to  the  defendant's  contention) 
having  discovered  the  defects  In  the  bricks 
about  which  complaint  Is  made,  It  was  the 
duty  of  the  vendee  then  to  have  rejected 
them.  In  every  barter  and  sale  there  ought 
to  be  some  point  at  which  the  transaction  on 
both  sides  should  be  closed.  When  both  par- 
ties are  comi>etent  to  contract,  and  there  is 
delivery  by  the  vendor.  Intended  for  a  com- 
pliance upon  his  part  with  the  contract,  and 
acceptance  by  the  vendee,  then  is  the  last 
time  at  which  the  vendee  should  be  heard  to 
raise  a  complaint  concerning  any  defect  In 
the  tbtng  sold  of  which  he  has  notice.  By 
acceptance  with  full  knowledge,  the  thing  Is 
his,  and  there  Is  no  reason  in  law  or  morals 
why  that  should  not  be  the  closing  incident 
to  the  transaction.  So  that  it  may  be  said 
that  acceptance  with  knowledge  of  the  defect 
waives  the  defect,  and  the  vendee  cannot 
afterwards  be  beard  to  complain.  Upon  this 
point,  the  case  Is  controlled  by  the  rulings 
made  In  the  cases  of  Henderson  Elevator  Co. 
V.  North  Georgia  Milling  Co.,  126  Ga.  279. 
55  S.  E.  50,  and  Springer  v.  Indianapolis 
Brewing  Co.,  126  Oa.  321.  55  S.  B.  53.  The 
defendant  having,  by  acceptance  with  full 
knowledge  of  the  defect  complained  of,  lost 
the  right  of  recoupment,  and  there  being  no 
Issne  left  for  the  snbmlssion  to  the  Jury,  the 
court  did  not  err  in  directing  the  verdict. 

Judgment  affirmed.  All  the  Justices  con- 
ciur. 


FOSTER  V.  TURNBUIiL. 

(Supreme  Court  of  Georgia.    Nov.  10,  1906.) 

1.  Executors  and  AoMiNisTBATOBft— Aixow- 
ANCE  TO  Widow — Objections. 

Where  an  application  has  been  made  by 
a  widow  for  the  setting  apart  of  a  year's  sup- 
port from  the  estate  of  her  deceased  husband, 
and,  after  notice  has  been  given  to  the  legal 
representative  of  the  estate,  appraisers  have 
been  appointed  and  have  made  a  return,  and  a 
citation  has  been  published,  objections  may  be 
made  at  or  before  the  next  term  of  the  court 
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of  ordinary.  The  matter,  bowever.  stands  tor 
final  dispoBttion  at  the  first  term,  and,  if  ob- 
jection ■  ars  not  made  ontU  such  term,  they 
should  be  made  before  final  action  is  taken  up- 
on the  application.  If  no  objection  is  made 
nntil  after  the  application  bas  been  finally  act- 
ed on,  It  is  then  too  late  to  file  objections. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Die. 
vo).  22,  Execntora  and  Administrators,  H  711. 
Tl&l 

2.  BaVE— OPBRINO  JtTDGliXNI. 

No  objections  having  been  filed,  and  the 
ordinary,  at  the  first  term  of  the  court,  having 
passed  an  order  that  the  return  of  the  ap- 
praisers sbonld  be  recorded,  after  regular  ap- 
plication, notice  to  the  administrator,  citation, 
and  publication,  no  abuse  of  discretion  is  made 
to  appear  in  refusing  to  open  the  judgment  at 
a  later  day  daring  the  term,  and  allow  objec- 
tions to  be  then  filed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Ooart;  Fnlton  Coani? ; 
J.  T.  Pmdleton.  Judge. 

Application  of  Louiae  H.  Foster,  a  widow, 
for  year's*  support.  Application  granted,  and 
F.  O.  Foster,  creditor,  petitioned  that  the 
judgment  be  opened.  Application  denied,  and 
Judgment  sustained  on  certiorari,  and  the 
creditor  brings  error.  Affirmed. 

A.  W.  Foster  died,  leaving  as  his  widow 
liOuise  Hill  Foster,  who  afterwards  inters 
married  with  Tumbull.  On  February  2, 1905, 
she  filed  «n  application  for  a  year's  support, 
to  be  set  apart  from  tbe  estate  of  Foster,  de- 
ceased. On  the  same  day  the  administrator 
of  tbe  decedmt  acknowledged  service  of  no- 
tice upon  him.  Appraisers  were  appointed 
and  made  a  return.  Cltatim  was  Issued  on 
February  7th,  and  published.  At  tbe  March 
term  of  t^e  court  of  ordinary,  which  was  the 
next  term  after  the  Issuing  of  tbe  citation, 
no  objections  having  been  filed,  an  order  was 
passed  that  tbe  return  of  the  appraisers  be 
recorded.  It  does  not  appear,  except  Infer- 
entlally,  when  ihe  actnal  recording  took 
place.  The  March  term  of  tbe  court  did  not 
adjourn  until  March  29th.  On  March  16tb, 
F.  O.  Foster,  as  a  creditor  of  the  estate,  filed 
B  petition  that  the  judgment  be  (^ned,  and 
that  he  be  allowed  to  file  objections.  He  al- 
leged that  be  was  a  nonresident  of  tbe  county, 
had  no  actnal  notice,  and  did  not,  In  fact, 
know  of  tbe  application  or  when  It  was  re- 
turnable. Tbe  administrator  joined  In  the 
petition.  After  hearing  the  application  the 
ordinary  declined  to  open  the  judgment  and 
allow  the  caveat  to  be  filed.  The  case  was 
carried  to  the  superior  court  by  writ  of  cer- 
tiorari. The  presiding  judge  overruled  the 
certiorari  and  sustained  the  Judgmrat  of  the 
ordinary.  To  this  judgment  a  bill  of  excep- 
tions was  filed 

Bell,  Pettlgrew  ft  Bell,  for  plalntlfl  In  oror. 
Arnold  ft  Arnold  and  WlUlfoM  ft  Kiddle- 
brooks,  for  defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  above 
facts).  1.  Where  an  application  has  been 
made  by  a  widow  tot  the  setting  apart  of  a 


year's  support  from  tbe  estate  of  ha  deceas- 
ed husband,  notice  la  required  to  be  given  to 
the  representative  of  the  estate,  if  tliere  Is 
one.  and,  If  there  is  none,  no  notice  Is  rs- 
qnlred.  Civ.  Oode  1896,  I  8466.  Here  no- 
tice was  given  to  tiie  administrator.  After 
appraisers  have  been  appointed  and  made 
their  letnm,  tbe  ordlnazy  issnee  dtaOon  and 
l^bllBbes  notice,  "as  required  In  -Qie  qipolnt- 
moat  of  permanent  admlnlstraton^'*  dtlog 
all  pejnKma  concerned  to  show  cause  wby  the 
year'a  support  should  not  be  granted.  "If 
no  objection  Is  made  aftw  Ibe  pnbllcatkm  of 
said  notice  fisr  fonr  weeks,  or  If  made  la  dis- 
allowed, tbe  ordinary  shall  record  Uie  return 
80  made  in  a  book  to  be  k^  for  this  pmpose. 
If  an  appeal  be  taken,  pending  the  appeal 
-Qie  family  shall  be  fnmlsbed  witb  neco—arlee 
by  the  representative  of  the  estate."  Civ. 
Code  1886,  |  8467.  It  Is  alleged  In  this  case 
that  ttiere  was  a  Jndgmait  at  the  first  tean, 
wbliib.  appears  to  have  been  after  uotlee,  ci- 
tation, and  publication,  as  required  by  law. 
After  that  It  was  too  late  to  file  objections. 
In  jAdaatk  r.  Warthai,  110  Ga.  812,  38  &. 
B.  284,  dtlng  Parks  v.  Johnson,  79  Ga.  667. 
6  S.  B.  248,  it  was  held  that  WBepticam  must 
be  filed  at  or  the  first  term  of  the 

conrt  of  ordinary,  and  were  too  late  If  filed 
after  tiiat  tlm^  although  no  actlmi  had  been 
taken  upon  the  application.  It  was  not  lield, 
hmrvra,  that  aa  matter  of  law  no  actlim 
could  be  taken  1^  flie  cwdlnary  until  tbe  ex- 
plratlou  of  tbe  first  term.  The  language  of 
section  8467,  quoted  above,  Indicates  a  rl^t 
to  act  socmer.  If  tbe  contentlmi  of  ttie  cftveft- 
tors  be  correct,  the  return  must  lie  In  the 
office  unrecorded,  and  the  widow  and  dill- 
dren.  If  any,  mnst  wait  for  their  siqqwrt  un- 
til an  entire  term  of  court  has  dapeed  In  or- 
der to  see  if  one  wishes  to  object.  Boeli  b 
not  the  Intuition  of  tbe  law.  If  this  triplica- 
tion. In  reject  to  hearing  as  well  as  notta^ 
Is  analogized  to  the  appointment  of  a  per- 
manent administrator,  such  an  ^pllcati<« 
stands  for  dlqndtkm  at  the  first  term,  nnlen 
r^larly  cwtlnued.  Civ.  Code  1896,  I  33&1: 
Parks  V.  Johnson,  79  Ga.  667,  568, 6  8.  BL  248. 
Objections  may  be  filed  at  or  before  that  term- 
If  filed  at  the  term,  they  should  be  filed  be- 
fore final  action  has  been  taken  by  tbe  ordi- 
nary on  tite  application.  If  tbe  case  stands 
for  trial  at  tbe  first  term,  where  objectiims 
are  filed,  surely  It  does  not  have  to  wait  till 
the  term  has  expired,  If  no  objections  an 
filed. 

2.  The  plaintiff  In  OTor  could  not  have 
the  jndgmrat  op»ied  and  file  objectktns  as 
matter  of  right,  and,  treated  as  matter  of 
discretion,  there  was  no  abuse  of  discretion 
In  refusing  to  allow  this  to  be  done.  See,  on 
this  subject,  McCandleas  v.  Oonley,  115  Ga. 
60,  41  S.  B.  256;  Black.  Judg.  H  29T.  305: 
HtirrlB  V.  Breed,  88  Ga.  299;  Bates  ▼.  Ivey. 
63  Go.  64. 

Judgmoit  afllrmed.  All  0ie  Jnsttoes  eoa- 

cnr. 


Digitized  by  Google 


A.L£FFLEfi  A  SONS  t. 


UNION  COMPBE88  Oa 


927 


A.  UBFFLBB  ft  SONS      UNION  GOM- 
PRES8  CO. 
(Suprtms  Court  of  Georsla.    Not.  10^  IBOeL) 

1.  JuDaunT  —  HonoM  m  Aunr— AmiD- 

While  a  motion  in  arrest  of  Jadcment  moat 
be  made  at  the  term  at  which  the  judgmeDt  la 
raidered.  the  motion  may  at  a  aabMqnaiit  term 
be  anMDded  bj  adding  new  and  distinct  gronnda 

of  attack  apon  the  JadnneDt.  To  eo  amend  the 
motion  ii  not  to  introduce  a  new  cause  of  ac- 
tion, bnt  aimply  to  amplify  the  pleadinpi  of 
the  movant  oy  aaslgning  additional  reaaona 
wh7  the  Jadgment  should  be  arrested  becauai 
not  supported  b;  the  record. 

2.  GaBKISHVEHT  —  JUDGMMIT  —  VaBIAHOI  — 

— PROCEKDINOn. 

Judgment  against  a  garnishee  who  fails  to 
answer  u  a  judicial  sequence  of  the  antecedent 

Smidunent  proceedings,  and  if  such  proceed- 
se  be  void  on  their  face,  the  judgment  should 
be  arrested.  Where  an  affidavit  for  attachment 
alleged  tliat  W.  O.  Jones  was  Indebted  to  the 
plaintiff,  and  the  bond  given  bv  the  plaintiff  was 
payable  to  W.  O.  Jonea,  ana  recited  that  the 

Slain  tiff  was  seeking  an  attachment  against  W. 
I.  Jones,  and  the  writ  of  attachment  (which 
was  levied  by  service  of  summons  of  gamish- 
meot)  issued  against  "Jones  Broe.,"  the  writ  of 
attachment  was  void  because  of  the  variance 
between  the  individual  described  in  the  affidavit 
and  bond  and  the  firm  against  which  the  writ 
tesned ;  and  the  judgment  againit  the  gamidiee 
was  also  void. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Rlclimond 
County;  H.  C.  Hammond,  Judge. 

Action  by  A.  Leffler  ft  Sons  i^lnst  the 
Union  OompresB  Company.  Judgment  for 
defendant,  gamlebee,  and  plaintiff  brings  er- 
ror. Affirmed. 

Xjewla  Broofca,  Johnson  &  Young,  and 
Jacob  Oazau.  for  plaintiff  In  error.  Wm. 
H.  FlonlDg.  for  defoidant  in  errw. 

BVANS,  J.  This  case  makes  Its  appear- 
ance here  for  the  third  time.  After  service 
upon  the  Union  Compress  Cfm^anr,  a  sum- 
mons of  garnishment  issned  upon  an  atta<di- 
ment  affidavit  and  bond,  and  after  a  jnd^ 
ment  by  default  had  been  entered  against 
that  company  as  garnishee,  it  duly  made  a 
motion  In  ureat  of  judgment,  which  vas 
sustained  ^^y  the  stqt^or  court  Uptm  re- 
Tlew  ot  this  dedslon,  It  was  set  aside  by  this 
court  Leffler  r.  Union  Compress  Co.,  121 
6a.  40,  48  &  m  Tia  On  the  return  of  the 
remittitur,  but  before  It  was  entered  in  flie 
court  below,  the  garnishee  offered  a  writ- 
ten amendment  to  Its  motion  in  arrest  of 
judgment  To  the  refusal  of  the  judge  to 
allow  this  amendmoit;  exertion  was  taken 
and  this  court  held  tiiat  the  amendment 
■bonld  have  been  allowed.  See  122  Oa.  640, 
644,  60  S.  B.  488.  When  tbe  case  subse- 
quently came  on  to  be  heard  in  tbe  trial 
court,  li^er  ft  Sous  presrated  objections  to 
the  allowance  of  the  amendment  and  also 
demurred  thereto,  Inalstlng  that  the  garnishee 
thereby  sought  to  "add  a  new  cause  of  ac- 
tion or  new  ground  In  arrest  of  judgment" 
and  that  tJie  offer  to  amraid  not  having  been 


made  at  tiw  term  at  which  the  judgmfoit 
assailed  was  rendered,  the  amendment  came 
too  late.  The  amendment  was  nevertheless 
allowed,  whereiqmn  the  garnishee  presented 
for  the  InspectloD  of  the  coiut.  In  support 
of  Its  amended  motiim,  tba  original  affi- 
davit bond,  and  writ  of  attachment,  to- 
gether with  the  judgment  by  deftult,  u  the 
record  In  tiie  garnishment  caa&  The  plain* 
tiff  hi  attachment  urged  tbe  objection  that 
these  papers  did  not  constitute  the  entire 
record  In  that  case,  Inasmuch  as  they  did  not 
Include  tbe  wlglnal  summons  of  garnish- 
ment^  which  was  necessary  to  a  declaion  on 
tiie  motion  as  ammded.  The  presiding  judge 
then  passed  an  (nder  requiring  the  garnishee 
**to  make  the  record  complete  by  filing  In 
court  tbe  original  summons  ttt  gamlsb^ 
ment  served  upon  It  in  said  case,  or  a  cagj 
thereof."  To  this  order  exertion  was  takw 
by  the  plaintiff  in  attachment,  on  the  ground 
that  if  the  original  sumnKHis'  could  not  be 
produced,  the  garnishee  should  be  required  to 
"estabUsh"  a  copy  of  It,  as  In  otba  cases 
of  the  loss  of  any  part  of  a  court  record. 
The  garnishee  tmdertook  to  comply  wltb 
the  order  of  the  court  by  tendering  what  was 
represmted  to  be  a  correct  copy  of  the  orig- 
inal summons,  together  with  an  affidavit 
by  Its  agent  that  tbe  original  had  not  been 
preserved,  and  that  to  the  best  Ot  his  reoc^- 
lecUon  and  belief  tbe  paper  tendered  was  a 
true  copy  of  tbe  original  summons  of  gar- 
nishment which  had  been  served  upon  him 
as  the  Bi^>eritttendfint  of  the  Union  Com- 
press Company.  Thereupon  Leffier  ft  Bona 
presented  a  traverse  to  tbe  affidavit  and 
proffered  copy  of  tbe  summons,  ai^ported  1^ 
the  affidavit  of  tbe  magistrate  wbo  Issued 
tbe  original  summons  that  the  paper  tender- 
ed was  not  a  true  copy  of  It;  and  announced 
ready  to  try  the  issue  thus  raised.  If  the 
judge  would  pass  upon  It  without  a  jury. 
His  honor  declined  to  do  so  or  to  defer  the- 
matter  to  a  time  when  a  jury  might  be  pres- 
ent; stating  that  even  If  tbe  original  sum- 
mons was  as  the  plaintiff  claimed  It  to  be, 
he  woidd  nevwtbeless  sustain  the  amended 
motion  In  arrest  of  judgment  He  altered 
up  Judgment  accordingly  In  favor  of  the- 
garnishee,  and  error  tberem  Is  assigned,  as 
well  as  upon  the  various  rulings  made  against 
the  plaintiff  In  attachment  pending  the  hear- 
ing. 

1.  Tbe  plaintiff  In  error  Is  craicluded  upon 
the  propoeltlon  that  an  amendment  to  a 
motion  In  arrest  of  judgment,  setting  forth 
additiimal  reas(ms  wlqr  the  judgmmt  should 
be  arrested,  may  be  made  after  the  term, 
at  which  the  motion  must  be  presented  to  the 
court  See  122  Oa.  640  (6),  643,  CO  &  B.  488. 
The  amendment  was  germane  to  the  pur- 
poses of  the  original  motion,  which  sought 
to  set  aside  the  judgmmt  against  the  gar^ 
nlsbee."  and  should  have  been  allowed,  al- 
though the  "grounds  of  the  orii^nal  motitm. 
were  bad."  122Ga.643,60  S.  B.483.  To 
add,  by  way  «t  amendment  new  and  dis- 
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tinct  gronnds  to  a  motion  In  arrest  of  Jadg- 
ment  Is  not  to  Introduce  a  dlfferoit  canee 
of  action,  bat  Blmply  to  amplify  the  moTanf  s 
pleadings  by  setting  forth  wltb  greater  partic- 
ularity wherein,  as  he  contotda,  the  record 
does  not  SQpport  tlie  Judgment  The  gar- 
nishee alleged  in  Its  original  motion  that  the 
Jtidgmmt  against  It  was  void  because  the 
fact  appeared  on  the  face  <^  12ie  record  that 
the  jndgmoit  roidered  against  Jtmes  Bros., 
as  defenduita  in  attadiment,  was  void;  by 
amendment  to  its  moUon  In  arrest,  the  gar^ 
nishee  Im^sted  Hiat  the  recwd  dladoaed  that 
the  summons  of  garni sbmeat  was  wid,  be- 
cause Issued  on  an  afSdavlt  and  bond  In 
whidi  W.  O.  Jones,  as  an  IndlTldual,  was 
stated  to  be  the  nonresidoit  debtor  ot  the 
plaintiff.  Pleadings  may  be  amended,  as  of 
right,  "whether  in  mattw  of  ftnm  <a  of  sub- 
stance, provided  there  is  enou^  In  the  pleod- 
ings  to  amend  by"  (Oiv.  Code  1806,  i  6097); 
and,  under  th^  test  which  our  Code  fworldes 
for  determining  whether  or  not  there  Is 
«ougfa  to  amend  by  (Id.,  {  600&),  It  seen»  ap- 
parent  that  If  the  amendment  to  the  original 
motion  In  arrest  of  Judgmait  bad  been  offer- 
ed at  tlie  same  term  at  which  the  Ju^ment 
was  rendered,  no  objection  to  the  proffered 
amendment  could  have  been  successfully  urg- 
ed. **It  was  In  Ume;  and  should  have  been 
allowed."  This  much  was  distinctly  ruled 
when  the  case  was  last  before  us  (122  Ga. 
641,  60  S.  B.  488),  though  the  plaintiff  In  a^ 
tflchment  was  left  ftee  to  demur  to  the 
amendment  on  the  ground  that,  as  matter  of 
law,  the  reasons  therein  assigned  why  the 
ret-ord  did  not  antborlze  the  earing  up  of 
Judgment  against  the  gamlBbee  were  insuf- 
ficient. 

2.  The  original  motion  in  arrest  of  Judgment 
was  predicated  solely  on  the  ground  that  tbe 
Judgment  against  the  defendants  In  attach- 
ment  was  void,  for  tbe  reasons  set  oat  in 
the  motion.  In  the  amendment  which  was 
allowed,  tbe  Judgment  against  the  garnishee 
was  alleged  to  be  void  because  of  a  variance 
between  the  defendant  named  In  the  affida- 
vit and  bond,  and  the  defendant  named  In 
the  attachment  writ,  and  because  the  sum- 
mons of  garnishment  called  upon  tbe  gar- 
nlshee  to  answer  what  it  was  Indebted  to 
flie  party  named  In  the  writ  of  attachment 
Ttie  affidavit  for  attachment  alleged  that 
W.  O.  Jones  was  Indebted  to  the  plaintiffs, 
the  bond  given  by  the  plaintiffs  was  made 
payable  to  W.  O.  Jones  and  recited  that  they 
were  seeking  an  attachment  against  W.  O. 
Jones,  whereas  the  writ  of  attachment  is- 
sued against  tbe  firm  of  Jones  Bros.  The 
attaching  creditor  must  make  tbe  affidavit 
and  give  the  bond  as  required  by  the  statute. 
The  officer  issuing  the  attachment  gets  from 
this  source  Ills  Information  as  to  tbe  person 
nrininst  whom  tbe  writ  is  to  be  Issued.  In 
TPftpect  to  the  person  named  as  defendant  In 
the  writ  of  attachment,  there  must  be  a  co- 
incidence with  tbe  debtor  named  In  the  affi- 


davit While  a  nlisM  variance  might  be 
cured  by  ammdment,  yet  if  tbe  debtw 
named  in  the  affidavit  be  entirely  fflfforent 
from  that  named  in  tbe  vnit  the  Tarlance  la 
fatal  and  the  attachment  is  void.  Altbon^ 
attadunent  proceedings  may  be  amended  as 
at  comm<m  law,  ctill  we  know  ot  no  authoiv 
Ity  wbl(^  would  allow  an  amendment  tliat 
wonld  have  tbe  ^ect  at  (dunging  the  paiHei 
defendant  a  substitution  of  a  dUTerent 
person  for  the  erne  named  in  tbe  affldarlt  as 
tbe  debtor  of  the  plaintiff  in  attadiment 
Thus,  a  suit  against  A.  cannot  be  ccmverted 
Into  a  suit  against  B^  or  into  a  suit  against 
a  partnership  of  whldi  tbe  pleadings  do  not 
even  dlsdose  A.  to  be  a  member.  Tlie  at- 
tachment writ  issued  against  Jones  Broa, 
and  neltlm  the  writ  nor  the  affidavit  and 
bond  showed  any  relation  between  W. 
Jonea  and  Jonea  Bros. 

As  was  held  when  the  case  was  here  tbe 
first  time,  tbe  attachment  the  samnionB  ot 
garnishment  and  flie  answer  of  tbe  gar- 
nishee (where  one  Is  made),  and  Uie  Judg- 
moit  against  the  gamlsbee,  constltate  tbe 
record  and  pleadings  In  the  garnishment 
proceedings.  The  affidavit  bond,  and  writ 
together  constitute  tbe  attachment  proceed- 
ing. An  attachmmt  can  be  levied  either  by 
a  seizure  of  vialble  property  or  by  garnish- 
ment. In  attachment  cases,  the  summons 
of  garnishment  can  only  Issue  after  the  writ 
of  attachment  and  the  executing  officer  de- 
rives his  power  of  serving  the  summons 
from  the  attachment  writ  Civ.  Code  189S, 
Sfi  4649,  4629.  Service  of  the  summons  of 
garnishment  serves  tbe  purpose  of  a  levy 
ot  the  attachment  on  the  funds  or  pr(^>aty 
in  the  hands  of  the  garnishee.  Civ.  Code 
1806,  S  4634.  If  the  attachment  writ  be  void, 
then  its  levy  would  be  of  no  l^al  effect, 
whether  the  levy  be  made  In  the  one  way  or 
in  the  other.  The  Judgment  against  tbe  gar- 
nishee who  falls  to  answer  follows  as  a 
Judicial  sequence  from  the  antecedent  at- 
tachment proceedings;  and.  if  such  proceed- 
ings be  void,  the  Judgment  based  thereon  is 
necessarily  void.  The  amendment  to  the  mo- 
tion attacked  the  record  in  the  garnishment 
proceedings  as  void  for  the  reasons  stated, 
and  tbe  truth  of  tbe  allegations  was  made 
apparent  by  Inspection  of  the  record  pro- 
duced by  the  movant  and  tbe  court  did  not 
err  in  sustaining  the  motion  in  arrest  of 
Judgment 

Judgment  affirmed.  All  the  Justices  cat* 
cur. 


W.  T.  HARBEB  ft  BBO.  v.  NASH  et  al. 

(Supreme  Court  of  Georgia.    Nov.  14,  190&) 

ExEcuTioH— Levy— PBOPKBTT  Subject. 

An  estate  in  land,  created  by  will,  held  by 
a  jiidjEment  debtor,  wblch  Is  determinable  npoD 
his  ceaaioj;  for  any  reason  to  remain  in  posses- 
sion of  the  land,  is  too  intangible  and  Aeeting 
la  its  nature  to  bs  tbe  aidgeet-niattw  ot  a 
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Isry  and  jodleUl  sal*  under  an  ancutlon  lantd 
•laliivt  radi  debtor. 

[Ed.  Note.— For  caaee  in  polat,  m«  Cent  Dig. 

vol.  21,  Bxecatlon,  |  77.] 

(SjUabne  by  the  CoorL) 

Error  from  Superior  Coort,  Madiaon  Coon* 
tr :  H.  U.  Holden,  Judge. 

Action  b7  W.  T.  Harber  A  Bra  affainst  Mary 
Nash  and  otbera.  Judgment  for  plalntlffa 
on  levy  of  ezecatloii,  and  I>ttle  J.  Nash  and 
Martba  Nosh  filed  a  claim.  Judgment  tt>r 
claimants,  and  platntUb  bring  arrw.  Af> 
firmed. 

W.  W.  StaA.  tor  plalntilta  In  wn».  D.  W. 
Meadow,  B.  T.  Hoaeler.  and  Strldciand  A 
Oreen,  fbr  dtfoidanti  In  error. 

ETANS,  J.   Harber  &  Bro.  caused  an 
execution  in  tbelr  favor  against  Mary  Naah 
to  be  levied  upon  **tbe  lifetime  interest  of 
Mary  Nash"  in  a  certain  described  tract  of 
land,  which  was  ttiat  referred  to  la  the  fourth 
It«u  ot  the  will  of  Gabriel  Nash.  This  item 
reads  as  follows:  "I  give  and  bequeath  the 
tract  of  land  on  which  I  now  llTe^  ti^iettier 
with  all  the  aKnirtmances  thereto  attached, 
to  my  three  daughters,  to  wit,  Mary  Naah, 
Lettle  J.  Naah,  and  Martha  Naah,  as  tenants 
In  oommon,  so  hmg  as  they  all  tbne  shall  re- 
main on  the  land.  So  soon  as  one  of  said 
daoi^ten  shall  leave  said  land,  idtber  by 
marriage,  death  or  otberwlse,  sbe  shall  then 
bare  no  ftirther  bitaest  In  the  land,  and  the 
remaining  two  daughters  shall  own  it  and  poe- 
aeaa  it  as  tenants  In  common.   When  one  of 
the  two  remaining  daughters  leave  said  land 
by  marriage,  death,  or  otherwiae.  then  the  re- 
maining daughter  shall  have  and  poaseaa  It 
alone;  and  when  she  shall  leave  said  land, 
either  by  marriage,  death,  or  otherwise,  then 
I  give  It  to  tiie  children  bom  and  to  be  bom 
mrA  their  hdra,  forever,  of  the  following  of 
my  dUldren,  to  wit,  Mary  Nash,  Lettle  J. 
Ka^  Martha  Nash,  Nani^  Skinner,  and 
Hesity  C  Naah,  per  atlxpe;  that  Is  to  aay, 
the  children  of  each  of  my  children  last  named 
■twU  represent  one  share  togetha  In  said 
land.*'  At  the  time  of  the  levy  Mary  Naah 
was  unmarried  and  wae  living  with  her  sla- 
ters, Lettle  and  Martha,  upon  the  land  de- 
iKxlbed  In  this  Item  of  the  wilL  Counsel  for 
both  parties  agree  that  the  controlling  question 
Is  wbethor  or  not  Mary  Naah  bad  a  leviable 
Interest  in  this  tend. 

Tbe  estate  devised  to  the  defendant  In  fl. 
fa.,  Mary  Naah,  was  that  of  a  tenant  In  cook- 
mon  with  her  sisters,  Lettle  and  Martha,  dur- 
ing her  life,  determinable  upon  her  death  or 
upon  her  leaving  the  land  during  her  llf  etima. 
Tbe  intent  ui  the  testatmr  la  apparent  He 
oontoaplated  that  the  estate  derlaed  to  eadi 
life  tenant  ahoold  be  determined  ivon  the 
physical  act  of  leaving  the  land  or  by  death. 
Thm  defoidant  in  fl.  fa.  had  no  estate  wfal<A 
■lie  oeold  sell,  and,  as  a  general  propostthm. 
If  a  defendant  In  iL  fa.  has  no  such  Interest 
In  land  as  be  himself  can  sell,  he  has  no  In- 
terest which  Is  leviable.  In  a  sale  by  a  sher- 
OBSJL-QO 


Iflf  under  an  execution,  be  acts  as  tb%  agent 
ot  tbe  defendant  In  execution  by  Mthotity 
ot  the  law,  and  can  sell  so  greater  Interest  In 
the  looperty  than  tbe  defudant  In  encntlon 
could  conveir.  Doatw  t.  MeWhorter,  118  <9a. 
687,  89  8.  B.  108.  Tlie  moment  fin  dcfWidant 
In  fl.  fa.  left  the  land,  her  Interest  therein 
would  beoonw  forfeited;  and  if  a  pnrdiaser 
at  sheriff's  sale  could  acquire  nothing  of  value 
by  an  attempt  to  levy  qpon  and  tell  her  deter- 
mhiable  estate  In  Oic  land,  then  It  would  be 
idle  to  make  a  levy  and  go  tbroogh  the  force 
of  conducting  the  sale.  Mary  Nash  alone 
can,  undw  the  terms  of  the  will  creating  the 
estate  granted  to  tier,  enjc^  the  fruits  of  the 
testator'a  bountr<  If  she  be  evicted,  and  a 
purchaser  be  placed  In  possession  of  the  land, 
he  wonld  Immediately  become,  relatively  to 
the  two  slstws  of  Mary  Nasb,  a  bare  Intruder 
and  wrongdow.  An  Interest  In  land  which 
wonld  become  at  tmce  eztlngnldied  by  the 
vmy  act  of  deriving  a  judgment  debtor  of 
his  enjoyment  thereof  under  legal  process  Is 
altogether  too  Intangible  and  fleeting  In  ite 
nature  to  be  the  subject-matter  of  a  levy  and 
Judicial  sale.  See  Hatcbw  t.  Smith,  108  6a. 
848,81  a  a  447. 
Judgmmt  affirmed.  All  the  Justices  concur. 


DRAPlpA  at  aL  r.  CITY  OF  ATLANTA. 
(Snprrau  Conrt  of  Geoigla.    Nov.  10,  1008.) 

1.  MuniOIFAI,  COHEOBATIOIie— Pavuio  —  Ob- 

jzcnons  bt  ABimiKa  Owns. 

The  cltrof  Atlanta  Is  empowered  bj  char- 
ter (Acts  1897,  p.  146)  to  renew,  bv  the  use 
of  any  material  that  may  be  decided  on,  any 
pavement  on  Ita  streets  whenever  in  tbe  Judgment 
of  the  mayor  and  council  the  paving  orl^nally 
laid  on  a  street  or  portion  of  a  street  1b  worn  oat 
to  Uiat  extent  that  it  Is  no  longo-  lueful  as  a 
good  pavement.  While  an  abnttlng  property 
owner  may  complain  before  the  improvnoent  u 
made,  by  injanction  enit  or  othennse,  that  the 
discretion  vested  in  the  city  anthorities  has 
bem  manifestly  abosed,  to  his  oppression,  yet, 
when  It  appears  that,  parsnant  to  law.  the 
pavement  has  been  laid,  assessment  made,  and 
eucntlon  lasned.  It  is  too  late  for  him  to  con- 
teat  by  Illegality  the  discretlMiary  poww  ot  the 
municipal  anthorities  hi  deciding  the  pn^ety 
of  snbstltntiiv  a  new  for  an  old  pavemenL 

2.  SAUB  — ASSBBSHZnT—EHFOBCEUEirr  — SST-' 
OlT. 

Tb.%  owner  of  land  abntting  on  a  street  in 
the  city  of  Atlanta,  against  whom  en  execution 
has  lasoed  to  collect  a  paving  aaeeasmeut,  may, 
by  illegality,  deny  that  the  whole  or  any  pi^ 
of  the  amount  for  wbl<^  the  execution  Issued 
Is  due;  bat  he  cannot  defeat  the  exeeotlMi  or 
delay .  th^  dty  In  its  collection  setting  op  a 
demand  which  he  may  have  ag^nst  the  dtjr. 

[Ed.  Note. — For  eases  In  pdnt,  see  Gent.  Dig. 
vol  86,  Municipal  Oorperations,  |  12B7.] 

(Syllabus  by  the  Court) 

Bhrror  from  Superior  Court,  Fnlton  Coun- 
ty; J.  T.  Pendleton.  Jndg& 

Action  hj  tiie  dtr  of  Atlanta  against 
Bmma  Draper  and  otheiB  to  collect  a  street 
Improvement  asaesamuit.  On  levy  frit  fl.  fa. 
H.  L.  McKee  filed  an  affidavit  of  Illegality. 
From  a  Judgment  overmltaig  ttie  same,  Mc- 
Kee and  others  bring  error.  Affirmed. 
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A  street  Improrement  fl.  fa.  In  taror  ct 
Oie  dt;  of  Atlanta  was  issned  against  Bmma 
Draper,  Jessie  McKee,  and  Anna  B.  Wrlgbt, 
u  the  owners  of  a  certain  house  and  lot  In 
tbe  clt7  fronting  on  Nortb  Pryor  street,  to 
collect  the  snm  of  $472.25,  the  amount  as- 
sessed against  the  property  as  their  propor- 
tionate share  of  the  expense  of  paving  that 
street  with  aqibalt  In  pursuance  of  an  ordi- 
nance adopted  b7  the  dty  council  and  ap- 
proved by  the  mayor  on  November  7,  190S. 
To  the  levy  of  this  fl.  fa.  H.  L.  McKee,  as 
agent  of  the  owners  of  the  property.  Inter- 
posed an  Affidavit  of  Illegality,  based  apon 
the  following  gronnds:  (1)  Both  tfae  ordi- 
nance of  November  7th,  providing  for  the 
repavement  of  North  Pryor  street,  and  an 
ordinance  approved  July  8,  1804,  assessing 
a  portion  of  the  c(wt  against  this  property, 
were  void  and  of  no  effect,  becaaae  prior  to 
th^  passage  "North  Piyor  street,  along 
tiie  entire  front  of  said  property,  *  *  • 
was  paved  with  Belgian  blocks,  «.  Car  better 
and  more  suitable  paving  for  a  business 
street  than  sheet  aspbalt."  and  the  Belgian 
Nock  paving  was  In  flrat-class  condition.  In 
BO  waj  vocn  out  or  nsdesi^  but  wis  the 
best  possible  paving  for  that  street,  and  for 
th«  purposes  fw  whi<A  it  was  nnd^lt 
ing  a  business  street,  and  the  peoptactf  levied 
on  being  used  solelj  for  business  purposes; 
and  this  b^ng  so,  the  dty  of  Atlanta  had  no 
legal  right  to  take  up  the  Belgian  block  pav- 
ing and  put  instead  thereof  sheetraqthalt 
paving,  an  Tb»  acti<m  of  the  city  was  with- 
out authority  of  law,  and  amounted  to  an 
abuse  <ft  the  discreticm  of  Its  irfBcers  and 
was  owrca^T^  that  prlmr  to  November 
7,  1906,  the  loo^erty  levied  <m  bad  along  Its 
entire  front  a  panmeDt  of  Belgian  blocks 
which  had  been  placed  m  the  street  1^  the 
city  and  ttte  coot  theceof  assessed  against 
tbe  abutting  property  as  provided  by  law 
and  paid  by  the  ownen  of  the  property, 
which  pavement  was  in  flist-dass  otHuUtion, 
not  worn  out  or  nariess.  but  tiie  best  and 
most  avtilable  paving  for  ttiat  street;  etc 
(8)  No  notice  of  said  ordinances  or  oC  tiie 
asseesmoit  thereunder  was  given  or  served 
upcm  the  owners  ot  the  property  levied  on, 
as  required  by  law.  (4)  The  Belgian  bloA 
paving  in  front  of  the  i>roperty  was  taken 
up  by  the  dty  and  appropriated  to  Its  own 
use.  It  was  of  the  value  of  $472.26  "to  said 
property  and  Its  owners,**  and  no  part  of 
that  amount  has  ever  been  paid  to  them  by 
the  city;  so  th^  are  entitled  to  a  credit 
on  the  execution  for  the  value  of  this  pav- 
ing. 

At  the  hearing  of  the  case,  counsel  for 
the  city  moved  to  dismiss  the  illegality, 
whereupon  the  defendants  In  fl.  fa.  oCTered 
an  amendment,  in  which  the  allegatlim  was 
made  that,  when  the  dty  undertook  to  pro- 
vide by  ordinance  for  repavlng  the  street 
with  sheet  asphalt  from  Alabama  street  to 
Peachtre^  the  entire  street  was  paved  with 


Bellman  biotas,  a  far  better  and  more  durmtdt 
pavMnent  than  sheet  asphalt;  that  no  part 
of  this  paring'  was  worn  out  or  do  longer 
useful  as  a  good  pavement,  but,  <m  the  cod- 
trary,  tbe  same  was  In  perfect  oooditlan  snd 
of  more  value  as  a  paving  than  sheet  as- 
phalt; and  that  the  ordinances  adopted  br 
the  city  (copies  of  which  were  attache^ 
failed  to  comply  with  the  law.  In  that  tbcj 
did  not  set  out  or  affirmatively  declare  that 
the  mayor  and  coundl  exercised  tbe  judg- 
ment and  discretion  vested  In  th«n  iind« 
the  law,  and  did  not  declare  that  the  par- 
ing Miglnally  put  down  on  said  street  wu 
worn  out  to  the  extent  that  It  was  no  longff 
usefnl  as  a  good  pavement  The  ooort  de- 
clined to  allow  this  amendment,  and  sus- 
tained the  motion  to  dismiss  Hie  Illegality. 
To  tibe  action  of  the  court  in  tiius  disposing 
of  the  case  exception  is  taken  by  the  partta 
against  whom  tbe  execution  was  issued. 

O.  W.  Smith,  tor  ^aintlffs  In  error.  J.  L. 
Mayscm  aoA  W.  P.  Hill,  for  defokdant  In  cr 
rw. 

EVANS,  J.  (after  stating  the  facta).  L 
The  city  of  Atlanta  has  power  and  authority 
to  renew,  by  the  use  of  any  material  that 
may  be  decided  on,  any  pavement  on  lt> 
streets,  whenever  In  the  Judgment  of  tlM 
mayor  and  general  coundl  the  parlnc  orig- 
inally laid  on  a  street  or  porti(m  of  a  street 
Is  worn  out  to  that  extsit  that  It  la  no  tonger 
useful  as  a  good  pavement  Acts  1800-9t 
p.  229;  Acta  1897,  p.  14ff;  Begenstein  v. 
City  of  Atlanta,  96  Oa.  167,  26  S.  E.  428; 
Bm-ckhardt  v.  City  of  Atlanta,  108  Ga.  302, 
80  S.  E.  32.  In  order  for  the  dty  to  exercise 
this  authority,  it  is  necessary  for  the  ownen 
of  at  least  one-half  of  the  property  along 
the  portlw  of  the  street  to  t>e  paved  to  peti- 
tion the  mayor  and  council  to  make  the  im- 
provement which  petition  must  have  the  ap- 
proval of  the  dty  engineer  and  the  commit- 
sioner  of  public  works,  who  diall  furnish  i 
statement  of  the  estimated  cost  Upon  the 
filing  of  the  application,  the  mayor  and  comt- 
dl  must  cause  a  notice  of  the  presentation 
of  the  petition  and  of  tlie  time  and  place 
when  the  same  will  come  up  for  contidwsttoo 
and  action,  to  be  published  in  one  of  tin 
daily  papers  of  the  dty  at  least  10  dayi 
before  any  ordinance  based  on  the  pedtlds 
shall  be  passed.  At  this  hearing  opportunity 
Is  to  be  given  to  all  persons  Interested  t» 
advocate  or  oppose  the  granting  ot  Ote  peti- 
tion. In  all  eases  where  tte  petition  ip- 
pears  to  have  been  signed  by  the  ownus  «f 
a  sufficient  frontage  to  authwlxe  fbe  peastc* 
of  the  ordinance,  and  tbe  mayor  and  eoae- 
dl  Shan  so  determine  (wbicb  det»nilnstl« 
shall  be  evidenced  I7  tbe  passage  of  an  or 
dinance),  and  tbe  notice  has  been  pnbUslwi 
as  provided  for  and  the  work  exe«nited  ander 
the  ordinance,  the  detramlnation  of  tfae  mayor 
and  coundl  as  to  the  suffidency  of  tbe  peti- 
tion is  "final  as  to  tbe  rights  and  Interali 
of  all  persons  or  eoiporatloBS  Intmsted  wbe 
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bflT*  oot  prerented  execatlon  of  Um  woife 
tj  an  iojimetlon  or  oOier  appropriate  legal  or 
•qnltmble  remedy  before  It  la  commoiced.'' 
Acti  1807,  p.  146. 

Hie  plalotlffB  In  error  do  not  eontaia  that 
tbe  prereqolsitee  of  the  ordinance,  rating 
tD  a  petition  hy  a  majority  In  frontafe  of  the 
abotting  property  ownnre,  and  Its  an;MroTal 
by  tbe  dty  engineer  and  ctHttmleslonwa  of 
public  works,  were  not  compiled  with;  but 
tn  their  afBdarlt  of  Illegality  they  contend 
that  tbe  ordinance  proTldlng  for  the  itreet 
improvement,  and  that  making  the  aeeeea' 
ment  open  the  abnttlng  property  ownera,  are 
Told.  becaoM  **no  notice  of  lald  wdlnanoM 
or  the  aMowmwit  therenndor  was  fflTcn  or 
•nred  upon  [tbem]  as  required  by  law." 
This  docs  not  raise  tbe  Issue  that  no  notice 
«f  the  presoitatlon  of  the  petition  and  ot 
tbe  time  and  place  of  tbe  bearing  thereon 
was  duly  pobUshed  In  one  of  tbe  dally  papm 
of  tbe  dty  at  least  10  days  befwe  tbe  pas- 
sage ef  the  ordinances  based  on  tbe  petltUu. 
Perauial  notice  Is  not  reqidred  to  be  glm 
to  or  serred  npw  an  abotOng  property  own- 
er of  either  of  the  passage  of  the  ordinance 
or  of  tbe  assessment  therenndw.  Treating, 
then,  this  ground  ot  the  Illic&Uty  as  Inanf- 
flclent  to  raise  an  Issue  concerning  tbe  due 
publication  of  the  notice  required  by  tbe 
act  of  1807,  It  is  not  alleged  In  any  of  the 
STOtmds  of  the  Illegality  that  the  mayor  and 
conndl  were  without  Jurisdiction  to  pass  the 
ordinances  and  make  the  assessmeDt  then- 
under. 

When  it  appears  tiiat  Uie  dty  had  Jnrl» 
dlcti<m  of  tbe  subject-matter,  that  tbe  pavo' 
ment  had  been  laid,  and  that  execution  had 
been  Issued  pursuant  to  law,  it  Is  too  late 
for  an  abutting  prt^)erty  owner  to  contest 
tbe  discretionary  power  <if  the  mnnldpal 
nntboritleB  In  dedding  the  pro^ety  ot  sob- 
stltutlng  a  new  for  an  old  paToment  In 
cases  where  there  is  Jurlsdlctkn,  Ibe  prop- 
erty ownur  will  be  estopped  from  questlou- 
Ing  the  Talldlty  ot  the  proceedings  of  the 
mayor  and  council,  if  he  stands  by  and  per- 
mits tbe  WOTk  to  be  done  without  lnterpo»> 
InC  an  objection.  Blllott  on  Roads  A  Streets, 
I  680.  Tbe  act  of  1897  gives  the  abutting 
landowner  an  ocvortuDlty  to  appear  before 
comdl  and  oppose  the  eontonplated  Improve* 
mcDt;  and,  If  be  appears  and  the  municipal 
docMon  Is  advme  to  his  contention  that 
tbere  la  no  necessity  for  the  improvement, 
be  may  then  apply  to  the  courts  to  restrain 
further  mnnldpal  actlmi,  provided  he  alleges 
and  staows  fraod  or  corruption  on  Qie  part 
ot  tbe  dty  authorities,  or  that  the  dIscretlMi 
Tested  In  them  Is  being  manifestly  abused  to 
bis  <wresslML  Hndsjtetb  t.  Hall.  118  Oa. 
T.  88  &  B.  SS8,  84  Am.  St  Bapy  20a 

2.  Tbe  plalntUte  In  axot  were  not  entitled 
to  set  off  against  the  execution  Issued  to  col- 
lect the  paving  assessment  any  conntraclaim 
-which  tb^  may  have  against  the  dty.  They 
bad  tbe  right,  by  affidavit  of  Ulegallty,  to 
deny  that  the  whole  or  any  part  of  the 


amomit  for  whldt  tbo  execution  Issued  was 
due  (Acta  1807.  p.  146),  but  they  could  not 
defeat  It  or  delay  the  dty  in  Its  adIectKn 
by  setting  op  a  demand  wbldi  tliey  bare 
against  tbe  mnnldpallty. 

Judgmrat  affirmed.  An  the  Justices  em- 
cur* 


OR&BAtf  V.  WBffr. 

(Supreme  Oonrt  of  Oeorgla.    Nov.  f,  1906b) 

Saus— PsonsTT  Attached  to  Bon.. 

An  agreement  for  tbe  sale  of  property  a^ 
tacbed  to  the  soil,  wbidi  is  to  be  nvercd  there- 
from and  c<Hivert«d  Into  personalty  before 
tbe  title  to  the  property  is  to  pass  to  the  par- 
chaser,  la  an  execatory  aale  of  goods,  and  not  of 
aa  Interest  In  lands. 

■fBd.  Not&— For  eases  in  point,  ste  Gent  Dig. 
vol.  48,  Salts,  I  21.] 

(Syllsbns  by  tbe  Oonrt) 

Brror  fran  Superior  Oonrt,  Rldmiond 
Oounty;  H.  O.  Hammond,  Jndg& 

Action  by  F.  L.  West  against  Luther  Gra- 
ham. Judgment  for  plalntilT  Defendant 
brings  error.  Affirmed. 

An  attachmeit  for  purchase  moncr  was 
sued  out  by  F.  It.  West  against  Luther  Gra- 
ham, who  was  all^^  to  be  Indebted  in  tbe 
sum  of  SSO  for  *'a  certain  lot  of  wood,"  of 
which  he  was  In  possession.  On  the  trial  of 
the  case  in  a  Justice's  court,  tbe  plaintiff  testi- 
fied that  he  had  sold  tbe  defendant  the  wood 
on  a  certain  lot  of  land,  the  same  being  a 
part  of  a  tract  of  land  known  as  tlie  "HcDada 
Land,**  and  the  defmdant  owed  bim  <m  tbe 
purchase  tbe  sum  of  money  for  which  tbe  at* 
tachment  was  proceeding;  that  be  could  not 
swear  positively  that  the  wood  levied  on  was 
cut  from  this  tract  of  land,  but  felt  satisfied 
that  It  was,  as  he  bad  seen  Graham  gotnf 
to  the  woods  with  his  wagons  and  cuulng 
from  there  with  the  c6rdwood  on  them, 
and  knew  the  defradant  had  bands  cutting 
this  wood;  that  some  one  liad  hauled  tt 
from  the  land;  and  that  defendant  had  no 
other  wood  to  hauL  Upon  the  conduslon  of 
the  plaintiff's  testimony,  counsel  moved  to 
dismiss  tbe  attachment,  on  the  grounds  (1) 
that  the  plaintiff  had  failed  to  IdenUfy  the 
property,  and  (2)  that  the  attadmient  was 
proceeding  against  realty  and  tbe  jnstlctfa 
court  was  without  jurisdiction  in  tbe  prem- 
ises. Tbe  motion  to  dismiss  was  overruled; 
the  justice  holding  that,  "when  wood  had  beea 
sold,  cut,  and  hauled  from  land.  It  was  de- 
tached from  the  realty  and  became  perscmal 
propo^."  On  certiorari  to  the  superior 
court,  the  judgment  of  ttia  Justice  waa  tQtheld, 
and  tbe  plaintiff  raed  ovt  a  writ  of  vror  to 
this  court 

F.  W.  Oaper^  for  i^lntlff  In  emw.  Henry 
S.  Jones,  tcT  defendant  in  error. 

BVANS,  J.  (after  stating  tbe  facts).  The 
sale  of  standing  timber,  where  the  contract 
contemplates  that  tiie  growing  trees  are  to 
remain  In  tbe  soil  Utr  a  fixed  Ume  or  In^ 
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deSnltely,  at  the  treasure  of  the  rendee, 
concerns  an  Interest  in  the  land.  Moore  t. 
Tickers  (Ga.)  64  S.  B.  814.  On  the  other 
hand,  the  preTailtng  rale  seems  to  be  that  It 
the  trees  sold  are  to  be  Immediately  severed 
from  the  soil  and  carried  away,  and  are  not  to 
be  left  to  grow  and  attain  additional  strength 
from  the  soli,  the  sale  la  that  of  personal 
propntT,  and  not  of  an  Interest  In  land. 
BenJ.  Sales  (Bennett's  7th  Ed.)  188.  The  evi- 
dence rereala  that  the  thing  sold  was  ''wood 
oa  a  certain  lot  of  land,  aald  land  known  as 
the 'McDade  Land.*  rrreea^  and  "wood"  are 
not  synonymona  torms.  The  lattw  r^ers  to 
the  substance  of  the  formw  when  cat  for  use. 
The  old  maxim  la:  "Arbor  dnm  creaclt,  tlg- 
nom  cum  creeewe  nesclt*'— a  tree  while  It 
growi,  wood  when  it  cannot  grow;  that  is, 
when  it  is  cot  down.  Olearly,  fnnn  thla  de- 
■crlption  «f  the  ■nbJec^matter  of  the  sale,  It 
was  contenvlated  by  Oie  parties  Oiat  the  tlm- 
b«  was  to  be  cat  or  ctraToted  Into  wood; 
and,  when  so  conTerted  Into  the  chattel  state, 
title  thereto  was  to  pass  to  tba  pnrdiaser. 
An  agreonent  for  the  sale  of  pnqpwty  at- 
tached to  ilie  soil,  but  whi^  Is  to  be  serered 
therefrom  and  conmted  into  pmKmalty  be- 
fore the  pn^rty  Is  to  be  transferred  to 
the  purchaser.  Is  an  executory  sale  of  gooda. 
Smith  T.  Snrman,  ft  B.  ft  0.  661;  Olaflln  t. 
Carpenter,  4  Hetc.  (Mass.)  tS80,  88  Am.  Dec. 
881.  The  thing  sold  nndw  contract  of  sale 
was  wood,  was  personalty,  and  the  purchase 
price  coold  be  collected  by  means  of  an  at- 
tat^oit  for  the  purchase  mon^,  foreclosed 
in  a  Justice's  court;  and  this  court  baa 
jurisdiction  to  try  Issues  arising  from  the 
Inteiposltlon  ot  a  d^mse  to  the  attachment 
The  proof  snfficlMitly  Idoitlfled  the  wood  for 
which  the  purchase  money  was  dua  as  the 
property  levied  upon  under  the  attachmrat 
Judgmmt  affirmed.  All  the  Justices  con- 
cur. • 


BRYANT  T.  RIDGWAT. 
(Supreme  Court  of  Georgia.    Mot.  13,  1906.) 

1.  CEBTIOBABI— RXTUW. 

The  judge  of  a  sapcrior  court,  in  hearing 
a  certiorari.  Is  restricted  to  the  errors  alleged 
to  have  been  committed  on  the  trial  below,  and 
has  DO  authority  to  consider  assignments  of  er- 
ror relating  to  matters  occurring  since  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Certiorari,  174.] 

2.  Save— Review— Gbant  or  Nkw  Tbiax,. 

Where  the  evidence  is  conflicting,  the  diacro' 
Hon  of  the  judge  of  the  superior  court  in  grant- 
ing apon  certiorari  a  first  new  trial  will  not  be 
COD  trolled. 

[Ed.  Note.— For  cases  In  point  ass  Cent  D^. 
vol.  9.  Certiorari,  H  206,  206.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Franklin  Coun- 
ty;  R.  B.  Russell,  Judge. 

Action  by  O.  T.  Rldgway  against  B.  B. 
Bryant  Judgment  for  plaintiff.  From  an 
order  denying  a  certiorari,  defendant  brings 
error.  Affirmed. 


T.  O.  Dorrough,  for  plaintiff  In  error. 
Worley  Adama  and  J.  A.  Meea^  for  defend- 
ant In  error. 

COBB,  P.  J.  The  petition  foe  eertiorarl  set 
forth  the  proceedings  In  a  trial  In  a  Joadoa^ 
court  and  redted  that  the  jury  bad  retained 
a  verdict  for  the  plalntitt  In  a  named  sum. 
This  verdict  was  alleged  to  he  erroneous  for 
reasons,  among  them  being  that  It'  was  con- 
trary to  the  law  and  evidence.  There  ai^eaia 
in  the  record,  following  the  signature  of  coun- 
sel to  the  petition,  an  asslgnni.ent  of  wror 
which  alleges  that  one  of  the  Jurors  had  a 
fixed  oplnlcoi,  and  thwefore  was  not  quail- 
fled,  and  that  thla  fact  was  unknown  to  petl- 
tiouM  or  his  counad  prior  to  the  renditioQ 
of  the  verdict  This  assignment  of  error  was 
not  signed,  and  inmiediately  preceded  the  ex- 
hibits to  the  petition.  Attached  to  tbe  peti- 
tion waa  also  an  affidavit  to  the  ^ect  that  the 
Juror  had  told  the  affiant  that  his  mind  waa 
made  up  and  he  paid  no  attention  to  tbe  evi- 
dence, and  also  an  affidavit  of  the  plaintiff  in 
certiorari  and  his  counsel  that  th^  did  not 
know  of  this  fact  nntU  after  verdict  Tbe  biU 
of  esc^tlons  recites  that  this  was  the  only 
ground  Insisted  on  at  the  hearing,  and  that 
(mly  those  portions  of  the  petition  and  an- 
swer relating  to  this  ground  were  r«ad  to 
the  Judge.  Th^  is  also  a  recital  that  the 
other  grounds  of  the  petition  were  not  formal- 
ly abandoned.  There  are  also  in  the  bill  of 
exertions  affidavits  relating  to  the  subject 
of  the  disquallflcation  of  the  Juror,  which  ap- 
pear to  have  been  read  to  the  Judge  at  the 
bearing,  but  which  do  not  appear  tither  In  the 
petition  or  the  answer.  Ttie  judge.  In  a 
note  to  the  bill  of  exertions  preceding  bis 
certificate,  says  that  he  read  the  petition  and 
answer  at  bis  leisure,  and  that  tiie  bearing 
was  Informal,  and  that  he  did  not  consider 
anything  except  the  petition  and  answer  la 
making  his  Judgment  Tbe  judge  pasaed  an 
order  sustaining  the  certlwarl,  witiioat  speci- 
fying upon  what  ground  tbe  Judgment  was 
rendered. 

It  haa  bemi  held  that  the  judge  of  tbe  superi- 
or court  In  hearing  a  certiorari,  la  restricted 
to  errors  alleged  to  have  been  committed  st 
the  trial  below,  and  cannot  award  a  new  trial 
on  evidence  discovered  sUioe  Itaat  triaL 
Marchman  v.  Todd,  16  Ga.  26;  LalBtte  t. 
Stats,  106  Oa.  696,  81  S.  B.  640.  m  As  no 
objection  was  made  to  the  jnror  at  tbe  triaL 
and  no  mlbig  made  by  the  justice  In  ref»- 
enee  to  bis  alleged  disqualification,  tbe  judge 
had  no  antiiorlty  to  pass  upon  thla  questlim  In 
hearing  the  certiorari.  A  question  of  this 
character  tells  wltiiln  the  rule  above  referred 
to.  But  BO  far  as  the  record  dlsdoaes,  it 
does  not  appear  that  tbe  Judge  sustained  the 
certiorari  solely  upon  this  ground;  and  as 
there  was  an  assignment  of  error  that  tbe 
verdict  was  contrary  to  the  law  and  tbe  evi- 
dence, and  as  this  Is  the  first  grant  of  a  new 
trial,  ttie  judgment  will,  under  tbe  npeattd 
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decUoDS  ot  ttli  court,  be  ifBinwd.  OftMT  t. 
Onne,  m  Ga.  818^  GO  S.  B.  93  (Q. 
jDdgBMQt  nfflmml.  Allthe  JatSOMOoncur. 


BUBTON  «t  aL  T.  O'lOOXLL  UFG.  00. 
(Snprenu  Gonrt  of  <3«orgla.    Nor.  16,  1006.) 

1.  YnrDOB  AHD  PtTBCiBAaBB-<»inaAOr-CoiT- 

■niTCTIOlt. 

Fairlf  conrtmed,  th«  contract  Inrolved  In 
this  caae  waa  entire,  and  for  the  sale  of  land 
at  a  Btlpnlated  price  In  monej.  and  upon  the 
condition  that  the  timber  thereon  be  sawed 
into  lomber  and  delivered  bj  the  Tondet  to  the 
vendor  at  a  stipulated  price. 

2.  Evidbbok—Paboi.  BviDinoi. 

Such  contract  being  in  writing  and  unam- 
Ugnoos,  it  was  not  competent  Inr  parol  eridenoe 
to  varr  the  terms  thereof  by  ■h<nring  that  the 
provisions  of  the  contract  for  the  manufacture 
and  sale  of  lumber  ware  only  as  security  for 
the  payment  of  the  vumi^  spedffed  to  be  paid 
tf»r  uie  land. 

lEH.  Note.— For  cum  In  votat.  am  Omt  Dig. 
vol.  20.  Evidence.  M  1778-1793i) 

8.  InJUKCTioN  —  PxjuDnra  —  Irbkpaubu 
Dauaoes. 

In  an  eqnitable  petition  praying  for  an  in- 
jnnction,  it  is  not  essential  to  the  grant  of  the 
Injunction  upon  the  ffround  of  irreparable  dam- 
ages that  there  should  be  In  terms  an  allegation 
that  the  damages  would  be  irreparable,  if  the 
averments  of  the  petition  taken  as  a  whole  are 
such  as  to  demonatrate  that  such  would  be  the 
result  of  the  conduct  complained  of  in  the  peti- 
tion. Hnzford  v.  Southern  Pine  Co.,  02  S.  E. 
439.  124  Ga.  181. 

TEd.  Note.— For  cases  in  point,  see  Cmt,  Dig. 
vol.  27,  Injunction,  |  232.] 

4.  Same— Evidence. 

The  contract  shows  in  the  vendor  such  In- 
terest In  tiie  timber  as  would  support  an  action 
for  a  Qilsapproprlation  thereof.  There  being 
sufficient  pleadings  and  evidence  to  authorise 
the  trial  Judge  to  bold  that  the  timlwr  was  being 
disposed  of  by  the  vendee  contrary  to  the  pro- 
visions of  the  contract  and  to  the  Irreparable 
Injury  of  tiie  plaintiff,  it  was  not  emmeona  for 
bim  to  interfere  by  Injunctioa. 
(Syllabus  by  the  Court) 

Error  from  Superlw  Court,  Fk^  Goontr; 
MoBoi  Wright.  Jndga 

Action  by  the  O'Neill  Manafactnrlng  Oom- 
paii7  agalntt  W.  H.  Burtcai  and  jbthers. 
jQdlgmwt  f6r  plaintiff.  Defendants  brtng 
•rror.  AfHrmed. 

H.  B.  Bubanlm,  for  plalntlffB  in  error. 
Denny  &  Harris  and  Dean  ft  Dean,  for 

tefendant  In  error. 

ATKINSON,  J.  Judgment  afflimed.  An 
Ou  Jnsticoi  ocmcur. 


PULLMAN  CO.  V.  BCHAFPNBR. 

CSnpreme  Conrt  of  Georgia.    Nov.  9,  1906.) 

L  CABRIEE8— Loss  or  Baoqaob— LiUBiLmr  OF 
Sz-BBPiNQ  Cab  Ooupaht. 

In  a  suit  aninat  a  alaeping  car  eompaiv 
by  a  paasaiger  for  loss  of  baggage,  where  ft 
Is  proved  that  the  plaindlTs  baggage  or  articles 
of  personal  adornment  were  stolen  while  he  was 
asleep,  the  burden  of  proof  is  shifted  to  the  de- 
fendant ooupany,  and  it  is  bmud  to  ahow  that 


it  axoKlasd  rauonatila  diligenes  to  pnviBt  tha . 

loss. 

TBd.  Nota^For  cases  in  point,  aee  Cut  Dig. 
v«l  0,  Carriers,  |  1C83.] 

S.  N*az.iOEiTOB— EviDsnoB. 

When  one  of  the  disputed  issues  la  as  to 
tile  dwervance  of  proper  care  <m  the  part  of 
the  plaintiff,  testimony  that  he  may  have  been 
negligent  in  a  previous  Isolated  instance  is  lr> 
relevant. 

[Ed.  Note^For  cases  in  point,  see  Cent  Dig. 
vol.  37.  Negligence,  H  2S0,  268J 

a  Oabbixbb  —  SuEFiica  Cab  CouPAHisa  — , 

DUTIKa— Baooagi. 

It  Is  the  duty  of  a  sleeping  car  contpany  to 
ezercdse  reasonable  care  to  guard  the  personal 
effects  of  the  passengers  from  theft  and  if, 
through  the  want  of  that  care.  Buch  personal 
effects  as  a  passenger  may  properly  carry  with  - 
him  on  his  Journey  be  stolen,  toe  company  will 
be  liable  therefor.  ISie  personal  effects  iriiidi 
a  passenger  may  carry  with  htm  on  Ills  Jotuney 
may  Include  arddes  M  personal  adornment  such 
as  Jewel*.  If  a  piece  of  Jewelry,  suitable  to 
be  worn  for  the  personal  adornment  of  the 
passenger,  Iwooroes  injured  or  broken  during  Us 
travela,  so  tliat  hs  cannot  nss  It  In  the  niual 
way,  it  does  not  lose  its  cbaraeter  as  an  article 
whldi  he  may  properly  carry  on  bis  person, 
nor  will  the  carrier  be  rdleved  of  its  duty  to 
ezerdse  reasonable  diligence  to  protect  the 
IMUsenger  in  his  possesion  of  tlie  same. 

[Ed.  Note.— For  cases  In  point  eee  Cent  Dig. 
vol  9^  Carriers,  H  1683,  1584.] 

4.  AJCTAIj— H*  BlfT  Wm  BSBOB. 

A  defendant  against  whom  a  verdict  has 
been  returned  cannot  complain  that  the  verdict 
la  for  a  less  amount  than  that  demanded  by  the 
evidence. 

fEd.  Note.— Fw  eases  In  point  see  Gent  Dig. 
vol.  3,  Appeal  and  Bnw,  |  4061.] 

(Syllabus  by  the  Ooort) 

Error  fromi  OUj  Ooort  of  Atlanta;  H.  IL 
Reid,  Jadge. 

Action  by  C  B.  Schaffber  against  the  Pull- 
man Company.  Judgment  for  plaintiff.  De- 
ISndant  brings  vma.  Afflrmed. 

Doraey,  Brewater,  Howell  ft  UciDaniel, 
t<a  plaintiff  in  »ror.  Slayton  ft  PhUltpe, 
for  defendant  in  error. 

BYANS,  J.  An  actiwi  was  brou^t  agalnat 
the  Pnllman  Company  by  C  B.  Scbaffiw, 
wbo  set  forth  in  bla  petition  the  following 
complaint:  On  the  night  of  Angnst  28,  1008. 
be  took  passage  from  Angnsta  to  Atlanta  tm 
one  ot  the  sleeping  cars  of  the  defmdant  com- 
pany. There  was  no  cradnctor  on  tiie  car, 
the  company's  only  r^resentattve  belnf  a 
negro  prater.  Plaintiff  went  to  bed  in  the 
berth  awflgnwl  to  him,  about  11  o'clock,  be> 
fore  leaving  Angnsta.  Whoi  ha  awoke  tSst 
next  morning  be  ftmnd  that  he  had  been 
robbed  of  a  twtHutrat  diamond  worth  $800, 
a  $20  bill,  $8.66  In  rilver,  and  Ihree  razors 
worth  $6.  The  raxors  were  taken  from  an 
alligator  bag  wUeh  plaintiff  carried  In  his 
berth  with  him,  and  the  money  and  the  dia- 
mimd  wen  stolen  from  bis  pocketbook,  whldi 
was  In  his  clothes.  The  defendant  company 
was  negligent,  plaintiff  alleged,  in  not  hav- 
ing a  conductor  on  the  car,  as  was  cnstomary, 
and  in  not  Tnaintaininy  n  watch  and  ezerda* 
lag  proper  prficanttona  to  prevent  hla  being 
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robbed  while  asleep,  nie  defendant  com- 
pany filed  an  answer  In  wblcb  it  made  a  gen- 
eral denial  of  the  liability.  The  trial  having 
resnlted  In  a  verdict  for  the  plalntiflC,  the 
Pullman  Company  made  a  motion  for  a  new 
trial,  and,  to  the  overmllng  of  this  motioD, 
ezo^>tlon  la  takeoi. 

1.  At  the  ccmclaslon  of  the  plaintiff's  testi- 
mony, the  defendant  moved  for  a  nonsuit  on 
the  grounds:  (1)  That  the  plaintiff  had  not 
shown  that  the  articles  alleged  to  have  been 
lost  were  in  his  possession  at  the  time  he 
became  a  passenger,  or  that  they  bad  ever 
come  Into  the  actual  or  constructive  posses- 
sion of  the  company;  and  (2)  that  the  plaintiff 
had  not  established  any  fact  from  which 
negligence  on  the  part  of  the  company  could 
be  inferred  by  the  Jury,  mere  proof  of  loss  be- 
ing InsufScIeut  to  create  any  presumption  of 
negligence  against  the  defendant  The  court 
declined  to  grant  the  motion.  From  the 
plaintiff's  evidffiice  the  Jury  could  well  find 
that,  after  the  plaintiff  toad  provided  himself 
witto  tranqrartatton,  and  bad  boarded  the 
defendant's  sleeping  car  for  the  purpose  of 
retiring,  he  had  upon  his  person  and  in  his 
band  baggage  the  valuables  alleged  to  have 
been  stolen.  It  Is  also  Inferable  from  his 
testimony  that  his  valuables  were  taken  wblle 
he  slept  Where  a  loss  to  a  passenger  oc- 
curs while  he  la  asleep  in  a  sleeping  car,  and 
ttUs  fact  is  established,  the  bnrdoi  of  proof 
Is  shifted  to  the  defendant  company,  and  It 
Is  bound  to  show  that  It  exercised  reason* 
able  diligence  to  prevent  the  loss.  Kates  v. 
Pollman  Co.,  95  Ga.  814,  23  S.  B.  187.  This  Is 
a  rule  of  evldrace  which,  as  was  said  in  the 
case  cited,  "rests  upon  the  general  and  well- 
recognized  principle  that;  where  It  la  peculiar- 
ly within  the  power  of  <me  of  the  parties  to 
a  case  to  produce  evidence  he  la  under  an 
obligation  to  do  sa" 

2.  Complaint  Is  made  that  the  court  ex- 
cluded from  the  testimony  of  the  plaintiff 
the  statement  brought  out  on  cross-exami- 
nation, that  he  had  previously  lost  a  diamond 
In  Augusta,  which  liad  been  fonnd  by  a 
young  lady,  and  that  be  had  paid  a  reward 
for  Its  recov^.  Tbe  defendant  contended 
that  this  testimony  was  admissible  to  show  a 
habit  of  negligence  on  the  part  of  the  plain- 
tiff. The  excluded  proof,  even  If  admitted, 
would  not  have  shown  n^ligenoe  on  bis  part 
on  any  partlcnlar  occasion,  and  certainly 
not  that  he  was  habitually  negligent  Fnr- 
tbennore»  wtan  one  of  the  disputed  issues  in 
a  case  la  as  to  the  observance  of  proper  care 
on.  the  part  of  the  plaintiff,  evidence  of  bis 
general  character  for  prudence  or  re<&Ie8S- 
nesa  Is  Inadmissible  for  the  porpose  of  Illus- 
trating his  conduct  upon  the  occasion  under 
Investlsation.  Atlanta  ft  West  Pt  B.  Co.  v. 
Smith.  M  Ga.  107.  20  8.  IL  76a  For  a 
stronger  reason,  proof  of  the  conduct  of  a 
person  upon  a  tingle  and  isolated  occasion 
Is  not  admissible  to  establish  his  general 
character  for  prudence  or  reckleasn^s. 

S.  In  PuUmau  Co.  t.  Hall,  106  Ga.  766, 


S2B.B.923,44L.R.A.700,  71Ara.St  Bep. 
293,  this  court  after  a  fnll  dlscnssiim  of  the 
anthorlttes  on  the  subject  bold  that  the  rule 
of  liability  of  sleeping  car  companies  to  thdr 
patrons  for  the  loss  of  band  baggag*  was 
neithoT  that  of  an  Innke^er  nor  that  of  a 
onnmon  carrier  of  personal  effects  of  which 
the  passenger  retains  pOBsesslon,  but  that  It 
Is  the  duty  of  a  sleeping  car  company  to  ex- 
erdse  reasonable  care  to  guard  the  personal 
property  of  the  passenger  txom  theft  and  It, 
throogh  the  want  of  such  care,  his  peraonxl 
effects,  or  some  of  them,  be  stolen,  the  com- 
pany will  be  liable  for  such  of  the  stolen 
valuables  as  the  passenger  might  reasonably 
be  expected  to  carry  with  Iilm  on  his  Jouro^. 
This  rule  of  liability  was  declared  to  be  la 
accord  with  the  weight  of  authority.  It  was 
earnestly  contended  by  counsel  for  the  plain- 
tiff in  exTot  that  und«  the  rule  of  liability 
JuBt  stated,  the  verdict  was  contrary  to  the 
evidence  for  the  reason  that  no  negllg^ce  on 
the  part  of  the  defendant  company  or  of  its 
empl(^te  was  esteblished.  ^e  evidence  pre- 
sented the  Issue  whether  or  not  reasonable 
diligence  would  require  a  sleeping  car  com- 
pany, under  the  circumstances  of  the  present 
case,  to  have  8iq>plled  Its  car  wltb  a  conduct- 
or as  well  as  a  porter.  Tbe  portw  undotook 
to  show  l^t  be  maintained  an  nnremltting 
wateh  over  tbe  paasengers  and  their  affects, 
but  the  fact  aK>earB  from  his  testlnKmy  tbat 
he  had  duties  to  pwform  which  took  him  to 
various  parts  of  liM  car  before  he  was  at 
liberty  to  sit  down  and  begin  his  lonely  vi^I; 
that  after  the  passengers  retired,  he  ranaln- 
ed  outside  the  car  till  tbe  train  departed 
from  Augusta;  and  that  early  In  tbe  mom- 
Ing,  after  its  arrival  at  Atlante,  his  duty 
called  him  outside  the  car  in  order  tliat  he 
might  assist  passengers  to  safely  alight  with 
their  baggag&  The  Jury  might  well  have 
found  that,  from  personal  cons! derations 
moving  to  tbe  porter,  thla  duty  was  coasden- 
tiouBly  performed.  Taken  as  a  whole,  the 
testimony  of  the  porter  warranto  tbe  con- 
clusion tbat  It  was  practically  Impoa^ble  for 
him  to  have  maintained  a  coostant  watch 
down  tbe  isle  of  the  car  from  ttie  time  tbe 
plaintiff  retired  up  to  the  time  be  was  arous- 
ed from  sleep  In  the  morning.  That  his 
pante  were  found  lying  disarranged  at  the 
foot  of  the  bertti,  with  their  pockets  rifled, 
and  tbat  bis  satehel  bad  been  moved  and 
some  of  Its  contents  were  fonnd  lying  on  the 
floor  of  the  car,  afforded  physical  evldenca 
which  strongly  traided  to  discredit  tbe  pix- 
tar's  statement  that  he  k^t  up  a  vigilant 
guard  tbrDUghout  the  entire  night  jet  saw 
no  one  an>roacb  the  plaintiff's  bwtb  and  com- 
mit tbe  theft  Tbat  a  tbeft  bad  been  coat 
mitted  of  at  least  some  of  tbe  missing  valu- 
ables was  fully  establlsbed  by  the  testlmonr 
of  tbe  plaintiff,  and  no  attenqit  was  made 
to  Impeach  blm.  Tbe  porter  may  la  good 
faith  have  sw<hii  to  tbe  belief  tbat  be  dU 
not  at  any  time  during  the  night  taJl  asleep 
yet  tbe  Jury  were  not  bound  to  aecc^  bis 
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rtatmnit  wlthoct  qoMtlon,  mntif  twcanw 
It  wu  not  otmtradtctad  bj  asij  otber  wtt> 
aem,  in.  Tlew  of  the  fact  that  tbe  portor  was 
aceuatomed  to  aleep  between  mUniglit  and 
9  In  tin  mornlnit  and  In  Tlaw  itf  tin  fnrthw 
pwaoaalTe  ctrcamatanoe  Uiat  no  one  ocmld 
hare  committed  the  theft  In  the  manner  In 
whldi  it  waa  endently  aooompUahed,  wlttioat 
being  aeen  bf  the  porter  had  be  mahitalneil 
tbe  strict  guard  which  be  dalmed  be  had 
kept  up  throQghont  the  night. 

Ommsel  for  the  company  farther  contended 
ttat,  ana  tbon^  It  might  be  reiponalble  for 
the  money  and  raaora,  It  was  not  acconntahle 
for  tibe  loea  <tf  tbe  unset  gon  whldi  the  plain- 
tiff carried  In  bta  pocfcetbmA.  The  rale  as 
to  what  baggage  and  other  persimal  effeda 
a  sleeping  car  company  may  become  liable 
tor,  when  taken  Into  one  of  Its  esrs  ley  a 
paasttiger  and  retained  In  his  cnstody.  Is  the 
same  as  that  which  appllea  to  carriers  In 
gesunl  with  regard  to  baggage  with  the  pos- 
session of  which  the  pasemgMr  does  not  ac- 
tually part  6  Gyc  660.  The  personal  efTecta 
which  a  paasmger  may  carry  with  him  on  bla 
Journey  may  include  Jewels  and  other  ar- 
ticles of  personal  adornment;  as  well  as 
artldea  intended  for  his  comfort  and  con- 
Tenience  daring  the  Jonnuy.  Pullman  Oo. 
T.  Martin.  I»Oa.81^22S.BL700^2»IfcB. 
A.  49&  If  a  pleca  of  Jeweliy.  suitable  to  be 
wwn  for  his  personal  adommflut,  becomes 
Injured  or  tooken  during  hla  tmr^  so  that 
he  cannot  use  it  In  the  usnal  way,  it  does 
not  lose  Its  character  as  an  article  which  he 
may  properly  carry  <m  his  person,  nor  will 
Uie  carrlCT  be  rellered  Its  duty  to  «ar- 
dae  reasonable  diligence  to  protect  the  pas- 
senger In  his  poasesslon  of  the  same.  On  tbe 
other  hsnd.  It  Is  not  the  rl^t  of  ths  pasun- 
ger  to  take  with  him  <m  his  Journey  TaluaUe 
Jewels,  set  or  unset,  not  bitoided  to  be  worn 
for  his  personal  adornment,  but  which  be  car- 
ries with  him  for  tha  purpose  of  transport, 
in  order  to  ssTe  the  aqiMnse  ot  traaq^ntsr 
tlon  in  the  usual  course  of  carriage.  The 
test  Is:  (1)  Whether  any  particular  article 
<it  -ralue  la  such  as  the  passenger  may  reason- 
nbty  be  expected  to  carry  on  his  person  or 
as  part  of  bla  baggage  for  his  comfort,  con- 
▼oiiaica^  m  adornment;  and  (2)  whether 
IV  not  he  Is  carrying  It  with  blm  for  s4Mne 
le^timata  purpose  ooonected  with  his  rela- 
tion to  the  carrier  as  a  passenger  and  as  an 
Inddrat  of  tbe  contract  of  carriage,  and  not 
for  a  purpose  wholly  disconnected  with  the 
Journey  be  Intenda  to  take.  If  the  article  be 
such  as  he  may  with  invprletr  take  with  him 
vrhm  he  starts  upon  his  traTela,  the  mere 
fact  that,  before  his  Journey  la  complete.  It 
becomes  unsuitable  for  the  use  Intended,  be- 
cause of  some  unforeseen  accident  or  mis- 
fortune, win  not  deprive  him  of  the  right  to 
retain  It  In  his  possession  while  continuing 
the  Joomey.  The  facts  of  the  present  case 
disclose  that  tbe  diamond  ring  t>elonglng  to 
the  plaintiff  was  one  which  he  was  accastom- 
ed  to  wear  and  might  reasonably  be  expected 


to  take  with  blm  when  he  left  bts  usual  place 
of  abode ;  that  his  Itinerary  embraced  Augua- 
ta  and  a  nnmbv  ot  other  southern  cities; 
that  irtMo  he  discovered  Oat  the  gem  had 
become  loosened  from  Its  eetting,  he  made  an 
unsnccessfol  effort  to  hSTs  it  reset  by  a 
Jeweler  In  Augusta,  and  wltbln  a  few  hours 
thereafter  continued  on  his  Journey,  taking 
the  nl^t  train  for  Atlanta.  He  was  under 
no  duty  to  delay  his  Journey  another  day 
in  wder  that  he  mli^t  have  the  rii^  re* 
paired  befora  coming  to  Atlanta,  new  to  leave 
the  ring  behind  In  Augusta,  so  that  the 
diamond  might  be  reset  and  the  ring  for- 
warded to  blm  to  Bome  p<^t  along  bis  route. 

Tbe  trial  Judge  submitted  to  the  Jury  the 
question  whether  or  not,  undn  the  drcum- 
stancea,  the  unset  diamond  could  properly  be 
Included  among  ttie  personal  effects  which 
ths  plaintiff  waa  entitled  to  carry  along  with 
hhn  on  hla  Journey,  and  tbe  finding  of  ths 
Jury  was  In  accord  with  tbe  law  and  the  evi- 
dence. A  number  ot  wrlttoi  requots  to 
diarge  as  to  Ihs  liability  of  the  ctunpany 
tor  tbe  loss  of  fb»  unset  gem  were  snbmltted 
to  ttie  court  by  counssl  tor  flie  defendant  In 
so  far  as  these  regneata  were  potlnent 
Ihey  were  covered  by  the  general  charge, 
which  ocnrectly  stated  the  law  bearing  nppn 
this  brandi  of  the  case. 

4^  nw  pbdntlfl  allied  that  the  value  of 
the  valuables  lost  was  1829.66;  the  only 
evidence  as  to  their  value  was  that  of  the 
plaintiff  himself,  who  testified  they  were 
worth  fully  tiie  amount  for  which  suit  was 
brought;  the  Jury  returned  a  verdict  for 
1291.87.  Oonq>lalnt  Is  made  that  the  ver- 
dict Is  contrary  to  the  evld»ce^  because^  if 
the  ^alntlff  was  entitled  to  recover  at  all. 
the  evidence  donanded  a  recovery  for  a 
larger  sum  than  that  for  which  the  verdict 
was  returned.  As  was  said  in  Oentral  B. 
Co.  V.  Trammel,  114  Oa.  816,  40  S.  E. 
201 :  "We  know  of  no  pxlnd^e  upon  which 
a  defendant  can  complain  that  a  verdict  fOr 
a  less  amount  tiian  that  dananded  by  the 
e^dence  was  returned  against  blm." 

Judgment  affirmed.  All  toe' Justices  coo- 
cm,  except  COBB,  P.  J.,  and  ATKINSON,  J., 
disqualified. 


COBB  r.  .TOHNSON. 
(Supreme  Court  of  Georgia.    Nov.  9,  1906.) 

1.  TeOVBB— EVIDKNCB. 

Where  a  laadlord  entered  Into  a  written 
contract  with  his  tenant,  in  which  it  was  stipu- 
Inted  that  the  landlord  shoald  receiTe  one-fourth 
of  all  tbe  cotton,  com,  and  fodder  raised  on 
the  place,  as  rent,  "and  at  tbe  expiration  of  fire 
years,  or  when  tha  said  [tenant]  shall  leave  the 
place,  he  is  to  leare  the  seed  out  of  16  bales 
of  cotton  on  tbe  place,"  and  where  tbe  landlord 
sold  the  plantation  and  tndoraed  on  the  contract 
a  transfer  of  "the  within  contract"  to  the  puiv 
cbaaer,  thla  transferred  to  such  purchaser  the 
right  which  the  landlord  had  In  reapect  to  tiie 
seed  of  16  bales  of  cotton.  And  where,  dur- 
ing tbe  continuance  of  the  term  of  rental,  tbe 
purchaser  declined  to  allow  certain  cotton  seed 
on  the  place  to  be  taken  poHeasitm  of  by  the 


Digitized  by  Google 


936 


66  BOUTBBASTSBN  BJBPOBTIBB. 


(Ga. 


toimer  own«r,  with  the  aaent  of  the  tenant, 
as  being  the  cotton  seed  referred  to  in  the 
eontract,  roch  former  owner  had  no  rii^t  to 
recoTer  them  from  hie  porduaer  and  traniferee 
In  an  action  of  trover. 

2.  EviDXRca— Pabol  to  Bxpluh  WBxmii 

GONTSACT. 

Hie  written  eontract  and  the  transfer  there- 
of, beins  plain  and  unambiguous,  parol  evidence 
cmflictlnf  with  th^  was  not  admissible. 

nMote^For  cases  In  pcdnt,  aas  Ooit.  Dig. 
),  Evidence,  |  1756.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Wrlgbtsvllle; 
Wm.  Falrclotht  Judge. 

Action  by  W.  F.  lobnaon  a^lnst  A.  T. 
Cobb.  Jadgment  for  plaintiff,  DdCendant 
brings  error.  Bereraed. 

Johnson  rented  a  place  to  Dndlejr  fw  five 
years.  The  contract,  which  was  In  writing, 
■tipalated  tbat  be  dionld  receive  as  rent  we- 
fonrtb  of  all  ttae  oom,  cotton,  and  fodder 
raised;  and  at  the  expiration  of  five  years, 
or  when  the  said  J.  D.  Dudley  shall  leave 
the  place,  be  is  to  leare  the  seed  ont  of  16 
boles  of  cotton  on  the  place."  Johnson  sold 
the  plantatltm  In  December,  1908,  to  Cobb, 
the  present  def^dant,  and  made  him  a  war- 
ranty deed  thereto.  He  also  Indorsed  cm  the 
contract  of  rent  with  Dodley,  and  signed  the 
following:  "W.  T.  Johnscm  having  sold  said 
land  to  A.  T.  Cobb,  I  hereby  tronsfw  the 
within  contract  to  him.  Dec.  11,  1908." 
Johnson  testtlled  that  in  the  f aU  of  1904, 
Dudley  said  that  he  waa  thinking  of  leaTlng 
tlie  place,  and  wonld  d^ver  the  seed,  though 
the  contract  of  rratal  would  not  erptre  by 
Us  terms  tlU  1008;  that  Dudley  told  him  to 
come  to  the  place  and  get  the  seed,  which 
were  there  In  tiie  seedhonse,  and  said  he 
(Dudley)  would  delirer  them.  If  Johnson 
woold  go  for  than.  When  plaintiff  went  for 
them,  however,  they  were  looked  up,  and  tlie 
defendant  declined  to  let  him  have  tliem. 
He  brotight  an  action  of  trom  to  recoTer 
them.  After  a  verdict  in  Ids  favor,  defendant 
moved  for  a  new  trial  on  Ihe  following, 
among  other,  grounds:  <1)  Because  the  ver- 
dict was  contrary  to  law  and  evidence,  and 
without  evidence  to  support  it.  (2)  Because 
the  court  erred  In  allowing  plalntlfT  to  testify 
as  follows:  "I  lent  Dndl^,  when  he  started 
on  the  place,  the  seed  out  of  16  bales  of  co^ 
ton;  and  be  was  to  leave  an  equal  amount  of 
seed  on  the  place  for  me,  if  he  should  leave 
the  place  before  the  expiration  of  five  years, 
or  at  the  end  of  his  rental  term,  five  years. 
If  he  remained  on  the  place  so  long."  This 
was  objected  to  because  the  eontract  was  In 
writing,  and  couM  not  be  varied  or  explained 
by  parol.  (8)  Because  the  court  erred  In  al- 
lowing plaintiff  to  testify  as  follows:  "In 
the  fall  of  1901  I  saw  Mr.  Dudley  here 
(WrlghtsviUe),  and  talked  with  him  about  my 
seed.  He  said  he  had  decided  to  return  them 
to  me  then;  said  he  was  thinking  of  leaving 
the  place;  told  me  to  come  to  his  place  and 
get  them — that  they  were  down  there  In  the 
seedhottfls^  I  asked  blm  It  ha  would  deliver 


them  to  me  Aonld  I  go  for  them.  He  said 
'Yes.'  **  This  was  objected  to  because  It  was 
hearsay,  not  In  defendants  presence,  and  ir- 
relevant (4  Because  the  court  OTed  in  al- 
lowing  plaintiff  to  tesUfy  as  foUows:  "Mr. 
Dudley  had  already  delivered  ibem  to  me  by 
word  of  mouth  before  I  went  tot  them." 
This  was  objected  to  because  no  authority 
was  shown  In  Dudley  to  make  delivery  of  the 
seed,  because  "word  of  mouth"  did  not  con- 
stitute any  delivery,  and  because  the  evidence 
was  hearsay  and  Irrelevant  ijS)  Because  the 
court  erred  In  allowing  plaintiff  to  testis  as 
follows:  "The  seed  were  not  conreyed  to 
Mr.  Cobb  In  the  contract  of  rent  whldi  I 
transferred  to  him  after  selling  the  place  to 
blm."  nils  was  objected  to  because  tbe  caa- 
tract  was  In  writing,  and,  being  plain  and 
unambiguous,  could  not  be  changed,  contra* 
dieted,  or  explained  by  parol.  The  motion 
was  overruled,  and  the  defendant  executed. 

Dal^  ft  Bussey,  for  plaintiff  In  earn.  J. 
Ii.  Kent,  for  defendant  In  error. 

LUMPKIN,  J.  (after  staUng  the  facts). 
1.  When  the  landlord  sold  and  conveyed  the 
plantation,  and  transferred  to  the  purchaser 
the  contract  of  lease  or  rent  without  reser- 
vation, this  Included  all  of  his  rights  under 
the  contract  one  of  whldi  was  the  right  to 
have  the  seed  from  16  bales  of  cotton  left  on 
the  place  at  the  expiration  of  the  lease,  or 
the  removal  of  the  tenant  As  a  part  of  the 
contract  the  right  to  enforce  this  agreonent 
passed  to  the  purchaser  under  the  assignment 
of  the  whole.  Nothing  was  left  the  plaintiff 
to  enforce;  and  no  right  to  recover  In  trover 
existed  In  him.  The  transfer  was  plain  and 
imamblgnous.  It  needed  no  explanation,  and 
was  not  subject  to  contradiction  by  parol  evi- 
dence. 

2.  The  right  of  Johnson,  In  respect  to  the 
cotton  seed  having  passed  to  Cobb  by  the 
transfer,  a  cmiversation  between  Johnson 
and  the  tenant  thereafter  could  not  affect 
the  rights  of  Cobb,  the  pnrdiaser.  Nor  was 
it  admissible  against  him  to  show  that  the 
tenant  was  willing  to  deliver  the  seed  to 
Johnson,  In  the  absence  of  Cobb,  and  without 
his  consent.  If  Johnson  did  not  In^d  to 
transfer  to  Cobb  all  his  rights  under  the  con- 
tract he  should  have  so  stated  In  the  writing. 
A  man  cannot  oonv^  all  In  writing  and  re- 
serve some  by  paroL  Having  no  right  to  the 
seed,  It  follows  that  the  plaintiff  had  no  right 
to  recover  than,  ot  their  value. 

Judgment  revnsed.  An  the  Jnstleea  con- 
cur. 


NBAL  V.  CONWELL. 

(Saprems  Court  of  Georgia.    Nov.  16;  1906. 
On  Rehearing,  Dee.  23.  1900.) 

1.  Appeal  —  Sioobd  AnuL  —  Ijiw  or  tbb 
Case, 

The  written  contract  Involved  In  this  case 
was  construed  when  it  waa  fbnnerlv  befon 
this  ooort  (41  &  B.  607.  US  Qa.  471),  and  It 
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wu  tbm  hdd  that  the  ueoant  •caliut  th«  de- 
fendant, on  which  the  salt  was  used,  was  an 
asset  la  the  hands  of  the  receiver,  within  the 
meaDtnf  of  that  contract.  Hie  aoconnt  dae  bj 
the  plaintiff  to  the  firm,  is  the  case  was  then 
presected,  appeared  to  uTa  arisen  by  purchase 
at  the  sale  made  br  the  agent  In  wnoee  hands 
the  property  was  placed  the  parties.  At  a 
snbsquent  trial,  evidence  was  introduced  to 
show  that  la  fact  the  aocoant  which  the  idatn- 
tiff  owed  did  not  io  arise,  but  was  a  debt  due 
to  the  firm.  But  this  would  not  alter  the  de- 
cision as  to  the  statos.  as  assets,  of  the  debt 
doe  bj  the  defendant,  as  detcnnlned  hj  the 
former  decision  of  this  court. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig. 
Tol.  8,  Appeal  and  Error,  ft  4358-436a] 

2,  Saue.  . 

Under  the  former  rullns  of  this  ooart  eon- 
•trainfc  the  written  contract  between  the  parties, 
•nd  which  Is  binding  In  this  case,  the  account 
against  the  defendant  was  an  asset,  aod  it  was 
not  competent  to  prova  hr  puol  a  previous 
ureement  that  it  should  not  pass  to  the  platn- 
tffl  with  otiuv  assets,  under  the  tsrms  ot  tbs 
written  contract. 
S.  Bavk. 

None  of  the  other  grounds  of  the  motion  for 
m  new  trial  require  a  reversal. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Elberton ;  P.  P. 
Proffltt  Judges 

Action  by  F.  H.  Neal  against  O.  B.  Con- 
well.  jQdgment.  for  dtfendant,  and  plain- 
tiff brings  error.  BeverBed. 

Job.  N.  Worldr*  plaintlfl  In  error.  Z. 
B.  Boger  and  W.  D.  Tatt,  Jr.,  for  defendant 
In  error. 

LUMPKIN,  J.  Judgment  reverted.  All 
tlie  Justices  concur. 

On  Rehearing. 

The  beadnotes  aufflclently  show  the  rul- 
tngs  made.  An  application  has  been  made 
for  a  rehearing  on  the  ground  that  the  evi- 
dence Introduced  <m  the  second  bearing  of 
tlie  case  was  different  from  that  on  the  first 
bearing,  and  ttmefbre  the  former  decision 
la  not  binding.  It  is  true  that  on  the  former 
bearing  only  erldence  for  plaintiff  was  Intro* 
daced,  and  the  question  was  whether  the 
grant  of  a  nraunilt  was  correct  It  Is  also 
true  that  some  evidence  was  inlrodnced  <m 
the  second  trial  which  was  not  before  the 
«ourt  on  the  flnt  trial.  But  wboi  the  case 
was  formerly  before  tUs  court  the  writtaa 
contract  between  the  parties  was  construed, 
and  it  was  distinctly  held  that  midw  it  the 
account  against  Oonwell  was  an  asset  wbidi 
passed  to  Mrs.  Neal  when  the  debts  woe 
paid.  It  was  then  said :  "In  the  contract  of 
settlement  tt  will  be  noticed  that  tbs  aawlB 
In  lite  bands  of  the  receiver  were  to  become 
tbe  pnverty  oC  lira.  Neal  after  Ibe  receiver 
had  paid  Itae  debts  of  the  firm.  Tbe  counts 
against  Mra.  Neal  and  Oonwell  wwe  cwtain- 
ly  asBets  of  the  firm.  The  accounts  represent- 
ed tbe  iwoperty  they  had  bought  at  the  sale. 
Had  it  been  neoeasary  to  pay  tbe  debts 
tbe  firm,  the  receiver  could  have  collected 
these  accounts  out  of  tbe  partlea  Inaamudi 
aa  tt  appears  not  to  have  been  necewsiy. 


tbe  acconnts  became  tbe  pnqwrty  of  Mrs. 
Neal  under  the  agreement  as  much  as  the 
foods  would  have  done  had  they  not  been 
sold  by  tbe  agent  If  tbe  goods  purchased 
at  the  agmt'e  aale  by  Oonwell  bad  not  been 
delivered  to  him  and  had  remained  In  the 
hands  of  tbe  receiver,  then  under  the  agree* 
ment  they  would  have  beccHne  the  property  of 
tbe  plaintiff.  Conwell  received  the  goods, 
and  bis  indebtedness  therefor  stood  In  their 
place.  His  account  was  an  asset  of  tbe  firm, 
and  became  the  plaintiff's  pr<qierty.  It  was 
argued  by  counsel  for  the  defendant  In  error 
that,  Bvea  if  this  account  was  assets  in  the 
bands  ot  the  receiver,  tbe  subsequent  clauses 
in  tbe  agreement  were  intmded  to  settle  and 
dlsiwse  of  them.  We  think  that  these  claus- 
es, taking  the  agreonent  aa  a  whole,  did  not 
mean  tiiat  tbls  account  Should  be  thweby 
settled." 

On  tbe  second  trial  tbe  evidence  sbow.ed 
that  the  indebtedness  of  Mra  Neal  did  not 
arise  out  of  a  pnxdiase  of  goods  from  tbe 
common  agent,  but  from  a  book  account 
which  she  owed  tbe  firm.  As  to  Craweir* 
account  it  still  appeared  tliat  It  arose  from 
a  purchase  from  the  common  agoit;  that 
Oonwell  himself  filed  an  equitable  petlticm, 
and  caused  all  the  assets  of  the  firm  to  be 
placed  in  the  hands  of  tbe  receiver  before  tbe 
property  thus  pondiased  had  been  delivered 
to  him,  and  that  such  property  was  delivered 
to  the  receiver ;  that  subsequently  It  was  de- 
livered by  the  receiver  to  Oonwell ;  that  the 
sales  book,  with  tbls  amount  entered  on  it 
as  well  as  tbe  store  book,  was  delivered  to 
tbe  receiver;  that  he  transcribed  this  ac- 
count of  Gtmwell  onto  the  store  book ;  that 
(in  tbe  language  of  the  receive  aa  a  witness 
**tiiese  acconnts  of  Neal  and  Conwell  were 
turned  over  to  me  Oaaon  as  assete  of  tiie 
firm  t)t  Neal  &  Conwell,  and  both  acconnto 
stood  open  against  them  on  Dee«nber  1, 
1899,  and  wbsn  I  was  discharged  in  Mardi, 
1000.  I  new  balanced  tbees  accounts,  nor 
bad  I  ever  asked  tftber  of  ttiem  to 
pay  either  of  the  accounts  when  I  was 
dlacbarged  on  March  17.  1900."  He  de- 
livered to  Mrs.  Neal  tbe  money  on  band 
and  the  books  of  account  and  everything 
else  be  had  of  ttie  firm  of  Neal  ft  Conwell, 
tmder  tbe  orders  of  tbe  court  It  will  thus 
be  Been  that  Ibe  essential  facts  on  wbicb 
the  former  ruling  constructing  the  written 
contract  was  based  were  not  changed,  unless 
tbe  evidence  next  referred  to  was  admissible. 
It  was  pnqweed  to  show,  in  effect,  that  tiiere- 
was  a  parol  agreement  between  tbe  parties, 
antedating  the  appointment  of  tbe  receiver 
and  the  making  ot  tbe  written  contract  of 
settiement  between  them,  to  the  effect  that 
Ccmwell  might  buy  enough  property  fn»n  tbi 
common  agent  to  equalise  tbe  Indebtedness  of 
Mrs.  Neal  and  tiiat  the  two  acconnts  sbouUt 
offset  eadi  other,  and  also  that  by  reason  of 
such  agreemciit,  tiis  recehrer  testified  that  ha 
did  not  Gonaldw  eltber  account  an  asset 
This  was  sdmtttwfli  It  being  unqosstlODed 
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that  the  goods  wbtch  Oonwell  bad  preTlonsly 
agreed  to  porcliaM  were  placed  In  the  handa 
of  the  receiver,  under  a  petition  filed  by  Oon- 
well himself  to  have  the  assets  so  placed,  and 
It  not  appearing  that  they  were  afterwards  de- 
livered to  Conwsll  onder  any  order  of  court, 
and  this  court  haTlng  distinctly  ruled  tbat 
the  account  for  such  goods  was  covered  by 
the  written  agreement,  to  permit  parol  evi- 
dence of  a  prior  verbal  agreemait  to  the  ef- 
fect that  th^  shoQld  not  be  so  covered  would 
be  to  contradict  the  written  agreement  as 
thus  construed.  It  la  not  a  question  whether 
that  constmction  be  right  or  wrong.  It  Is  an 
adjudication  of  the  Supreme  Oonrt  In  the 
same  case,  and  most  stand. 

We  deem  It  mmecessary  to  discuss  tbe  erl- 
doice  as  to  whether  or  not  the  debts  had  been 
paid,  and  whether  the  assets  passed  to  Mrs. 
Neal  under  the  otmtfsct,  or  whether  Conwell 
could  set  off  paymoita  ofturwaida  made 
blm.  If  any. 

Motion  for  rduarlng  doiied.  All  tha  Jns- 
tloM  eomcnr. 


QUAGIilNO  V.  BBNBDirrrO. 
(Soprema  Oourt  of  Georgia.    Nov.  d,  1906.) 
JnsnozB  OT  the  FuoK—GEBnoaAJK— Bktdb- 

Ills  uncontradicted  evidence  demanded  the 
verdict  rendered  in  the  lostice'i  coart,  and  there* 
fore  it  was  not  erroneous  to  overmle  the  peti- 
tion for  certiorari  complaining  of  the  ruidi- 
tion  of  the  verdict. 

[Ed.  Note.— For  cases  In  point,  see  OenL  Dig. 
vol.  31.  Justices  of  the  Peaoa^  1  776.] 

(Syllabus  by  the  Oonrt) 

Brror  from  Superior  Oourt,  Bibb  Ooonty; 
W.  H.  Felton.  Jr.,  Judge. 

Actitm  by  Carlo  Quaglino  against  F.  Bme* 
detto.  Judgment  for  defendant  before  a 
lustlce.  From  an  order  refusing  outkwarl, 
^alntifl  brings  error.  AiBrmed. 

John  B.  OoQper,  for  ^dntlff  In  snor, 
MottlngluuB  *  M cOltflan,  for  dtfendant  In 

CX>BB,  P.  J.  Quaglino  sued  BoidettD  In 
a  Justictfa  cooit  for  services  as  a  labww. 
Hie  JostiGe  rendoed  judcment  In  fhvor  of 
Ilia  defendant  Plaintiff  entored  an  appeal 
to  a  Jury,  whldb  returned  a  verdict  In  favor 
of  tike  d^endant  Tlu  philntlfl  assigns  er- 
rw  upon  a  judgment  of  the  snpwior  oonrt 
overmlittg  bis  petition  for  certlorarL  It  ap- 
pears  from  the  answar  of  tbe  justice  that 
tbe  avoidant  was  tbe  pn^iietor  oi  a  traK 
stand,  tiiat  the  plaintiff  applied  to  hbn  tor 
■work,  and  that  tbe  parties  agreed  to  form 
a  partnership  and  divide  the  profits  of  the 
fmit  stand.  The  plaintiff  testified  that  be 
became  dissatisfied  wltli  tiie  arrangement, 
and  decided  to  wwk  as  a  labnar  for  tbe  do* 
fendant  at  91.S0  per  day;  and  tbe  amoont 
sued  for  had  been  earned  at  ttila  rate.  He^ 
however,  stated  tiiat  he  had  never  lnf<Nrmed 
tiie  det«Mlant  of  this  arrangement,  wbhA 


he  had  made  in  bis  own  mind,  ^e  defoid- 
ant  dented  that  he  had  ever  employed  the 
plaintiff  as  a  laborer,  but  admitted  tiiat  a 
partnership  had  been  entwed  Into  between 
them,  and  testified  that  the  profits  amounted 
to  only  58  cents,  and  that  he  had  paid  tbe 
plaintiff  |10  In  cash  and  goods.  Numaroui 
errors  were  assigned  In  the  peUtitm  for 
certiorari.  Tbe  answer  failed  to  vwlf^ 
many  ot  theses  If  not  alL  The  uncontradict- 
ed evidence  Amended  a  flndliv  that  thm 
bad  been  no  contract  for  services  as  a  labor- 
er entered  Into  between  the  parties,  and  it 
was  therefm  not  erroneons  for  the  Judge 
to  overrule  tbe  c^tlorart  ■ 

Judgment  affirmed.  All  llift  Jostlcea  con- 
cur. 


GODPBDB  A  DBLLINOEB  v.  BBOOKB. 
<Bnwme  Court  ot  Georgia.    Nov.  9.  1906.) 
Jtranou  or  thb  Piao>--Jubibdictioh  — Ao- 

TIOK  ON  NOTI— ATTOBITET'S  FEU. 

Since  the  adoption  of  the  act  of  1900  (Acts 
1900,  p.  68).  whov  a  plalntifF  in  a  suit  in  a 
Jnstics  a  court  declares  npra  a  promlsBory  note, 
and,  by  the  orifioal  summons,  dtes  the  defend- 
ant to  answer  the  complaint  "in  an  action  apoa 
a  note,  a  copy  of  wblcn  said  note  U  annexed  to 
this  BummoDB,**  the  copy  ot  the  note  attached 
•tipnlating  for  the  payment  ot  StOO  as  principal 
and  10  per  cent  as  attorney  s  fees,  bat  the' 
summons  bring  silent  as  to  giving  tbe  notice 
spedfled  In  the  act,  sndi  summons  Is  not  to 
be  CMiBtrned  as  a  suit  for  attorney's  fees,  and 
the  Josttce's  court  has  jurisdiction  of  the  snlh 
Jec^matter. 

(Syliabus  br  the  Court) 

Xnor  from  Superior  Court;  Bibb  County; 
W.  H.  Felton.  Jr.,  Judge. 

Action  Godftee  &  Delllnger  against  W. 
S.  Brooke.  Judgment  for  plaintiffs  before 
a  justice,  and,  on  appeal,  suit  dismissed,  and 
plaintiffs  bring  error.  Beversed. 

A.  W.  Stokes  and  Glawscm  &  Fowler  fw 
plaintiff  In  error.  Malcolm  IX  JoneSt  for 
def aidant  In  error. 

ATKINSON,  j.  Tbe  plabitifEs  biatltnted 
suit  In  a  jnstice^  court  In  the  original 
summons  the  defendant  was  commanded  to 
be  and  appear,  etc;.  '*to  answer  tbe  complaint 
of  QodfTee  ft  Delllngw  In  an  action  iqion  a 
note,  a  copy  of  wblcb  said  note  Is  annexed 
to  this  SQmmon&'*  Copies  of  four  notes  fat 
$25  each,  beiMdea  Interest  and  attorney^ 
fees,  were  attached.  Tbe  notes  were  dated 
NovembOT  1,  1902,  There  was  no  other  alla> 
gation  In  tbe  snnmuma  referring  to  tbe 
amount  sued  for.  If  attom^s  fees  be  added 
to  tiie  prlnclpBl,  fbe  total  som  would  exceed 
flOO.  After  jndgment  In  tiw  justice's  coort; 
the  case  was  annealed  to  tiie  stqieilor  court 
Upon  Uw  trial  ot  tbe  a^^  casi^  tbe  court 
npm  moti<m  of  counsel  for  tbe  OtfHidant 
dismissed  tiie  original  salt  on  Ibe  ground 
that  tbe  justlcQ^s  court  was  witiiout  Juris- 
diction.  0^  plalntlffli  asri^i  mm  on  that 
mUng. 
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It  iM  vrsed  that  the  Justice's  court  Old 
bare  Jorlsdlctlon ;  tiiat  the  attorney's  fees 
provided  for  In  the  note  were  not,  under 
tbo  act  of  1900  (Acts  1900.  p.  53)  collectible, 
except  upon  glTlng  the  notice  provided  In  the 
act;  tbat  thwe  was  no  all^tlon  of  any 
such  notice  faaTlng  been  given ;  and  that  no 
attorney's  fees  were  claimed.  Fairly  con- 
strued, the  orlgbial  summons  Is  a  salt  for 
all  that,  bj  l«w,  was  collectible  under  tlie 
note  at  the  time  of  filing  tbe  salt  The  law 
on  the  subject  of  contracts  for  attorney's 
fees,  as  expressed  In  the  act  of  1900,  pro- 
vides: "Obligations  to  pay  attom^'s  fees 
iq>on  any  note  or  other  evidence  of  Ind^ted- 
neas,  In  addltl<Hi  to  tbe  rate  of  Interest 
specified  therein,  are  void,  and  no  court  shall 
enfOTce  such  agreement  to  pay  attorney's 
fees,  unless  the  debtor  shall  fail  to  pay  such 
debt  on  or  before  tbe  return  day  of  the  court 
to  which  suit  is  brought  for  tbe  collection 
of  the  same;  provided,  the  holder  of  ilie  ob- 
ligation  sued  upon,  hU  agent  or  attorney, 
notLfles  the  d^endant  In  writing  ten  days 
before  suit  Is  brought  of  his  intoitlon  to 
bring  suit,  and  also  the  term  of  the  court 
to  which  suit  will  be  brought"  Under  tills 
law  it  is  a  condition  precedent  to  the  en- 
forcement of  a  promise  to  pay  attorney's 
fees  that  the  notice  refored  to  In  tlie  act 
be  given.  Sndi  notice  being  a  condition 
precedent,  the  attorney's  fees,  without  the 
notice  having  been  given,  are  not  collecti- 
ble at  law.  The  law  is  to  be  regarded  as  a 
part  of  the  contract,  and,  without  the  notice 
having  been  given,  the  stipulation  for  at* 
tomey'fl  fees  Is  void  and  may  be  treated  as 
not  in  tbe  notei.  It  follows  that  the  sum- 
mons, failing  to  indicate  that  the  notice 
bad  been  given,  cannot  be  treated  as  a  suit 
tar  tile  attorney's  fees.  Without  the  condi- 
tion precedent  performed,  tliere  could  be  no 
recov^  for  than,  and,  as  Uie  suit  was 
4Mily  tor  such  money  as,  at  Hie  time  ct  the 
institation  <tf  the  suit,  was  collectlbie  by 
law.  It  Is  clear  that  attorney's  fees  were  not 
Involved.  As  the  principal  sum  claimed  aft- 
er ttM  attom^s  fees  arc  eliminated  was 
not  in  excess  of  9100^  it  follows  .that  the 
Justice's  court  was  not  wlthont  Jurtodlction. 
I'hla  case  dlOMs  from  Hamtlfam  v.  Bogras 
(OaO  M  B.  B.  Sae^  and  Peeplea  v.  Strick- 
land, 101  Oa.  828^  29  a  ■.  22,  In  that  the 
notes  sued  upon  in  those  cases  were  exe- 
cuted prior  to  tbe  act  of  1900,  and  at  a  time 
when  the  law  did  not  impose^  as  a  condition 
precedent  to  the  enfWconent  oi  the  prbm- 
Im  to  pay  attorney's  fees,  ttie  doing  of  a 
tbtag  required  to  be  done  b^re  tiie  Insti- 
tntfon  of  the  suit  In  princWA  the  rvllng 
here  made  Is  snpptMted  fay  De  Lamater  v. 
Martin,  117  Oa.  189-141.  48  8.  B.  649.  In 
that  case  the  question  was  as  to  the  right 
of  tbe  plaintiff  to  ameod  by  alleging  an 
omission  to  give  tbe  notice,  the  court  btrid- 
ing  that,  with  fbK  amendment  in,  tbe  court 
bad  Jnrisdictlfm.  We  go  «ie  step  further 
and  holA  tbat,  because  tlie  ctmdition  was 


precedent,  the  court  had  Jurisdiction  witli- 
out  amendment  If  this  were  not  true,  the 
ruling  in  the  De  Lamater  Oase  would  not 
be  sound,  because  the  Otvil  Code  1890,  | 
4068,  would  not  permit  the  plaintUE  to 
write  off  a  part  of  his  demand  for  the  pur- 
pose of  giving  the  court  Jurisdiction.  It 
has  been  long  established  that  a  creditmr 
cannot  bring  his  claim  within  the  Jurisdiction 
by  entering  a  credit  which  bad  not  In  fact, 
been  paid.   Cox  v.  Stanton,  68  Ga.  4081 

Judgment  reverfted.  All  the  Jnstioea  con- 
cur. 


BANKS  T.  J.  S.  BCHOFIBLD'B  BOXB  CO. 
(Supreme  Court  of  Qeo^ia.  Nov.  10,  1906J 

HAsncB  Ann  Skbva.ht— Ihjubt  to  BrnTAin— 

Itencnvi  Tools. 

A  master  Is  not  responsible  In  damages  to 
his  servant  for  injuries  sustaioed  by  the  latter 
while  In  tbe  employment  of  tlie  former,  in  cou- 
eeqaence  of  deucte  In  a  tool  fumiabed  by  the 
master,  wbldi  tlie  servant  was  oslng  at  tlw 
time  of  the  Injury,  when  the  defects  were 
inch  tlutt  they  were  known  te  the  servant  or 
could  have  been  known  by  the  exerdae  of  ordi- 
nary care  on  bis  part 

[Ed.  Note.— For  cases  in  polntsee  Cent  Dig. 
vol.  84,  Master  and  Servant,  ||  674rmoa] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon ;  Robert 
Hodges,  Judge. 

Action  1^  Jim  Banks  against  J.  8.  Scfao- 
field's  Sons  Company.  Judgmrat  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

Jim  Banks  sued  the  J.  8.  Bcbofleid's  Scms 
Company,  a  corporattw,  for  damages  alleged 
to  have  been  susteined  by  him  by  reason  of 
personal  injuries  recelred  while  in  the  on- 
ployment  of  the  dtfmdant  which  wa«  alleg- 
ed to  be  due  to  Ite  negllg»ica  The  defwidant 
demurrer  to  the  petition  on  tlie  ground  that 
It  set  forth  no  cause  of  actl<HL  The  demurrw 
was  sustained,  and  the  plaintiff  excepted. 
Leaving  out  tbe  allegations  Intotded  to  show 
the  extut  of  tlie  plaintUTs  Injuries  and  tbe 
amount  of  his  damages,  the  substance  of  tbo 
petlti<m  was  as  follows:  The  defendant  em- 
plt^ed  the  idalntlff,  a  man  88  years  of  age, 
to  "dress  off  tbe  rough  edgea  of  the  Iron  on" 
tbe  trm^  frame  of  an  engtoe^  and  furnished 
him,  for  IlilB  purpose  irKb  an  Iron  dilsel, 
which  was  old,  worn,  and  much  too  short  for 
the  wort:.  While  the  ptolntiff  was  using  this 
chlsd  "in  dressing  or  chipping^  the  Iron  of 
sndi  trufft  frame,  *'a  piece  of  steel  flew  off 
finxn  Uie  end  of  said  diisel  and  strudc  [blmj 
In  his  left  ^e,  destroying  the  sight  of  ttie 
sanML"  The  **defendant  company  was  negll- 
l^t  in  not  furalsliing  petitions  with  a  saf6 
tool  with  which  to  work;  •  •  •  said 
chisel  was  much  too  abort  for  said  woric, 
being  about  six  inches  in  length;  and 
petitkma,  in  boidlng  over  to  see  Itie  same 
and  where  to  direct  it,  tvought  bla  eye  in 
close  prozlml^  to  the  particles  ct  metal  that 
fly  off  from  said  (dilsel  or  from  tbe  engine 
frame  <m  which  petitioner  was  ugaged  at 
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woife.**  He  was  *^BklUed  In  said  work, 
and  did  not  know  of  the  clanger  In  bring- 
ing his  eye  so  near  flying  pieces  of  metal," 
but  the  defendant  "knew  of  the  dan- 
ger to  petitioner  In  the  nse  of  said  toot,  but 
failed  to  warn  him  thereof."  The  chisel 
"was  old  and  worn,  and  petitioner,  on  ac- 
count of  hiB  nnskillfulness,  did  not  know  of 
the  danger  of  using  the  same  In  his  work;" 
and  deficiency  in  said  tool,  and  Its  weakness, 
and  its  liability  to  break  in  Its  condition  was 
"known  to  the  [defendant],  or  could  have 
been  ascertained  or  discovered  by  the  use  of 
ordinary  care  on  Its  part"  At  the  time  the 
plaintiff  was  injured  be  was  "In  the  ex- 
ercise of  all  ordinary  care  and  diligence," 
and  the  injuries  were  "caused  entirely  by 
the  n^ligence  of  the  [defendant]  in  failing 
to  furnish  blm  with  safe  and  sufficient  tools 
with  wliich  to  do  the  work  required  of  him." 

Olawson  &  Fowler,  Jos.  H.  HaU,  and  War- 
ren Boberts.  tor  plaintiff  In  error.  Harde- 
man A  Jones,  f<w  defendant  In  error. 

FISH,  a  J.  (after  stating  the  facts).  We 
have  stated  the  substance  of  the  averments 
of  the  petition,  and  from  them  it  will  be  seen 
that,  notwithstanding  some  allegations  which 
tend  somewhat  to  indicate  a  purpose  on  the 
part  of  the  pleader  to  seek  a  recovery  upon 
the  ground  that  the  work,  unknown  to  the 
plaintiff,  was  extraordinarily  haiardous,  and 
the  defendant  failed  to  warn  him  of  the 
dangers  Incident  thereto,  the  real  gist  of  the 
petition  Is  that  the  defendant  furnished  tlie 
plaintiff,  Its  servant,  wltb  a  defective  and 
dangerous  diisel  with  which  to  do  the  work 
required  of  blm,  by  the  nse  of  which  he  was 
Injured.  For  instancy  while  the  plaintiff 
made  the  surprising  allegation  that  be,  a 
man  88  years  old,  being  onskllled  In  this  par- 
ticular work,  did  not  know — what  It  seems 
any  man  of  common  sense  ought  to  have 
known — that  It  was  dangerous  to  bring  his 
eyra  In  close  proximity  to  flying  particles  of 
metal,  this  all^tion,  instead  of  being  fal- 
lowed by  an  averment  that  the  defendant 
failed  to  warn  him  of  tbls  danger,  is  simply 
followed  by  an  allegation  that  the  defendant 
knew  of  the  danger  to  the  plaintiff  In  the 
use  of  this  particular  tool,  but  failed  to  warn 
blm  of  It  And,  as  if  to  more  clearly  indi- 
cate that  the  purpose  of  the  pleader  was  to 
allege  that  defendant  failed  to  warn  plaintiff 
of  danger  ordinarily  incident  to  work  of  this 
character,  but  to  allege  a  failure  to  warn 
him  of  the  danger  of  using  this  defective 
chlsd  In  performing  it;  it  is  alleged  that 
"said  tool  was  old  and  worn,  and  petitioner, 
on  account  of  his  nnskillfulness,  did  not 
know  of  the  danger  of  using  tiiie  same  in  bis 
wortc,  and  that  the  defidency  of  said  tool, 
and  Its  weakness,  and  Its  liability  to  break 
in  its  condition,  was  known  to  [defendant], 
or  could  iiave  been  ascertained  or  dlscoTered 
by  the  use  of  wdlnarj  care  on  Its  part" 
Tka  on»tnictl<m'  wbitih  we  hare  placed  19011 


the  plaltttifTs  petition  Is  exactly  tbe  sam* 
as  that  given  to  it  by  his  counsel  in  the 
brief  filed  by  them  in  this  court,  wherein  the 
only  cause  of  action  claimed  to  be  set  iqp  bk 
the  petition  is  the  one  which  we  have  eon- 
strued  the  petition  as  seeking  to  allege. 

The  law  applicable  to  the  case,  as  UM 
down  by  our  Civil  C3ode  1B05,  is  as  follows: 
The  master  Is  bound  to  excise  wdlnary 
care  "In  furnishing  machinery  equal  in  UnA 
to  that  in  general  use,  and  reastmably  safe 
for  all  persons  who  opmte  It  with  ordinary 
care  and  diligence.  If  there  are  latent  de- 
fects In  machinery,  or  dangers  incident  t& 
an  employment  unknown  to  the  servant,  of 
whldi  the  master  knows,  or  ought  to  know, 
he  must  give  the  servant  warning  In  req^ect 
thereto."  Section  2811.  "A  servant  assumes 
the  ordinary  risks  of  his  employment  and  Is 
bonnd  to  exercise  his  own  skill  and  diligence 
to  protect  blmstit  In  suits  for  Injuries  aris- 
ing from  the  n^lgence  of  the  master  in  fall- 
hig  to  comply  with"  bis  above  Indicated  duties 
to  his  servant,  In  order  for  the  servant  to 
recover,  "It  must  ai^>ear  that  the  master 
knew  or  ought  to  have  known  *  *  *  of 
the  defects  or  dang»  In  the  macblnny  sup- 
plied ;  and  it  must  also  appear  that  the  serv- 
ant Injured  did  not  know  and  had  not  equal 
means  of  knowing  such  fact  and  by  the  ex- 
ercise of  ordinary  care  could  not  have  kxtown 
thereof."  Section  2612.  When  we  apply  these 
legal  principles  to  the  facta  alleged  in  the 
present  case,  it  is  obvious  that  the  mere  fact 
that  the  defoidant  was  negllgoit  tn  furnish- 
ing the  plaintiff  with  the  chisel  described 
would  not  render  it  liable  for  the  injury  whldi 
the  plaintiff  sustained  by  Its  use.  In  order 
to  render  the  master  liable  "It  must  also 
appear  that  tiie  a^ant  injured  did  not 
know"  of  the  dtfective  condition  ot  the  tool 
sui^Ued.  Tbore  Is  no  auction  that  tbe 
plaintiff  did  not  know  that  the  chlsd  was  oM, 
worn,  and  much  too  short  for  the  work  on 
which  he  was  engaged,  and,  even  tf  th^e 
were,  the  allegation  would  not  be  w^  plead- 
ed, for  these  were  clearly  patent  not  latent, 
defects,  which.  In  the  very  nature  of  things, 
the  man  who  was  handling  and  using  the  In- 
strument must  have  observed  and  known. 
Certainly  in  the  absence  of  an  averment  that 
he  did  not  know  of  them,  the  preeumpU<m  Is 
that  he  did,  as  he  was  a  man  of  mature  years 
and  presumably  of  at  least  ordinary  Intelll* 
genca 

Tbe  decision  of  the  case  might  wdl  rest 
here,  upon  the  failure  of  tbe  peUtkm  to  slsnr 
that  the  plaintiff  did  not  know  of  tbe  con- 
dition of  tbe  diisel  while  oigaged  In  using 
it,  but  the  case  which  he  states  Is  farther  ta- 
tally  defective  to  that  It  Is  ai^iarmt  tiiat  bis 
"meana  of  knowing"  that  the  cblsd  was  Md, 
worn,  and  much  too  short  for  tbe  work  wwe 
at  least  equal  to  those  of  the  defaidant,  for 
he  saw  the  tool,  handled,  and  used  It,  and. 
frcm  Mb  observation  oi  It  irtiile  be  was  using 
it.  Is  able  to  describe  Its  then  spparent  oondl- 
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tkm.  This  being  true,  be  coold  not  tecorer 
vpoa  tbit  ground  that  the  defendant  forntsbed 
Um  wfth  a  tool  which  was  In  this  condition, 
by  the  ope  of  which  he  was  injured.  Besides, 
It  Is  perfectiT  clear  that  the  plalntlft.  by  tbe 
use  of  ordinaiT  care,  conld  have  known,  be- 
fore bis  Injaries  resulted  from  tbe  use  of 
the  chisel,  that  it  was  In  the  condition  which 
be  describes,  and  this  fact  alone  Is  also  suffi- 
cient to  preveat  him  from  holding  the  defend- 
ant liable  for  baring  furnished  blm  with  this 
partlcalar  tool  with  which  to  perform  the 
work.  The  allegation  that  the  plaintiff  was 
*in  tbe  exercise  of  all  ordinary  care  and  diU- 
coice  wboi  Injured"  Js  a  more  conclusion  of 
tbe  pleader,  which  Is  not  sqpported  hj  tbe 
facts  alleged.  If  tbe  master,  by  the  use  of 
ordinary  care,  coold  ban  dlsoorered  that  this 
«blsri,  on  aeoount  <tf  Its  patent  HeiKtB,  was 
liable  to  Invak,  if  used  In  Vba  waA  iQon 
which  tbe  serrant  was  engaged,  tbe  serv- 
ant, ttie  use  of  tbe  same  degree  of  care, 
could  hare  ascertained  tbe  same  fact.  Where 
danger  Is  obvious,  no  warning  Is  required. 
Commwdal  Ouano  Go.  t.  Neattaer,  lU  6a. 
418,  40  8.  fl.  290;  Grown  Gotton  Mills  t. 
McNally,  123  Oa.  8St  SI  B.  B.  18,  and  citations. 
Tbe  anegattm  upon  which  coimsel  for  plain- 
tiff In  error  r^  to  break  tbe  force  M  the 
•danmrrK  Is  '*tbat  the  deficiency  of  said  tool, 
and  Ita  weakness,  and  Itai  liability  to  break 
to  Its  conditloa  was  known  to  tbe  [defends 
ant],  or  could  have  been  ascertained  or  dls- 
«0T««d  by  the  use  of  ordinary  care  on  Iti 
part."  They  contend  that  this  shows  that 
tbe  defect  in  tbe  tool  was  latent  But  this 
BTerment  Is  by  no  means  an  allegation  of  a 
hidd«i  defect  In  tbe  tool.  It  simply  amounts 
to  a  mere  goieral  and  Indirect  allegation 
that  tbe  chisel  was  deficient  weak,  and  lia- 
ble to  break,  and,  standing  alone,  falls  to  in- 
dicate what  defect,  latent  or  patent,  caused 
It  to  be  deficient  weak,  and  liable  to  break. 
But  construed,  as  it  must  be,  in  connection 
with  the  averments  which  point  out  the  de- 
fects In  the  tool,  It  simply  means  that  the 
4leflclency,  weakness,  and  liability  to  break 
referred  to  resulted  from  the  cblsePs  being 
old,  worn,  and  much  too  short  for  the  work. 

The  plaintiff's  petition  is  fatally  defective 
In  three  particulars.  It  fails  to  show  that  he 
did  not  know  of  tbe  condition  of  tbe  chisel 
before  be  was  Injured  by  Its  use;  it  shows 
tbat  bis  means  of  knowing  its  condition  were 
as  good  as  those  of  tbe  defendant ;  and  It  Is 
apparent  tbat,  by  tbe  use  of  ordinary  care, 
be  conld  have  known  its  condition.  Tbe  pe- 
tition failed  to  set  forth  a  cause  of  action, 
and  the  demurrer  thereto  was  therefore  prop* 
«rly  BUfltalned.  Baker  v.  Western  &  Atlantic 
B.  Co.,  68  Ga.  706;  Bell  v.  Western  A  Atlan* 
tic  Railroad,  TO  Oa.  S68 ;  Western  St  Atlantic 
B.  Co.  V.  Bradford.  113  Qa.  276,  88  8.  E.  828; 
Mancbeater  Mfg.  Co.  v.  Polk,  IIS  Oa.  54B,  41 
8.  B.  1016;  Stewart  v.  Seaboard  Air  Line 
By.,  115  Ga.  624,  41  8.  BL  961 ;  Weafcem  A 
Atlantic  Bailroad  Go,  t.  Moran,  116  Oa.  448, 


42  8.  E.  787 ;  Ballew  T.  Broach.  121  Oa.  421. 
48  8.  B.  207. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 


HOWINGTON  V.  MADISON  COUNTT. 
(Supreme  Court  of  Georgia.  Nor.  12,  19060 

1.  Bbidgb—Whai  CoNSTTTUm. 

Tbe  term  "bridge"  Includes  all  tbe  appur* 
tenances  necessary  to  Its  propo'  use,  and  em- 
braces its  abntmenti  ana  approaches.  Tbat 
which  Is  necessary  as  an  approach,  to  connect 
the  bridge  with  the  highway,  is  an  essential 
part  of  tlie  bridge  itself. 

Note.— For  cases  in  point,  see  Cent  IHg. 
vol.  8.  Bridges,  H  2,  3.] 

2.  SikH>— DXFICTB— AonOR  AOAIHSr  COUHTT 
PUUDIHO. 

An  allegation  In  a  petition  bronght  agiUnst 
a  county,  to  recover  for  damage  cansed  by  a 
defect  In  a  bridge,  tbat  the  road  commissioners 
and  overseen  of  roads  In  the  district  In  which 
tbe  bridge  was  located  had  notice  of  the  d^ect^ 
is  an  averment  of  notice  to  the  connty,  which 
Is  good  08  against  a  general  demurrer. 

3.  SAine. 

It  wai  error  to  snstatn  a  general  demurrer 
to  tba  petition. 
(Syllabus  by  the  Coort) 

Error  from  Superior  Court.  Madltcm  Oonn- 

1y;  H.  M.  Holden,  Jadge. 

Action  by  A.  M.  Howlngton  against  Madi- 
son county.  Judgment  for  defendant,  and 
idalntiff  brings  error.  Reversed. 

Mrs.  Howlngton  brought  her  action  agabkst 
tbe  county  of  Madiscm,  laying  dam^ee  in  the 
sum  at  $10,000:  Tbe  petition  alleged  that 
on  September  16.  1904.  tbe  minor  son  of 
plaintiff,  six  years  of  age,  was  killed  by  the 
n^lgmce  and  carelessness  of  tbe  defendant, 
such  negligence  consisting  of  a  d^ect  In  a 
public  bridge  »ected  by  tbe  defendant  since 
December  20.  1888;  the  bridge  constituting 
a  part  of  one  of  the  established  public  roads 
of  the  county.  The  deceased  and  bis  father 
were  traveling  tbe  road  In  a  wagwi,  with 
an  ordinary  load  of  bay,  and  came  to  a 
short  bridge  which  was  erected  over  a  gul^ 
and  low  place  In  Ibe  road.  'tb»  defendant 
bad  allowed  the  gully  under  tbe  bridge  to 
flll  up  and  pond  the  water  and  mud  under  tbe 
bridge  and  immediately  b^ond  it.  thtiB  cana- 
Ing  a  suddoi  decline  of  at  least  8  or  10  inches 
from  the  bridge  to  the  dirt  hi  tbe  road  ad- 
Jacmt  thereto.  While  passing  ovw  tbe 
bridge,  without  fault  on  tbe  part  of  either, 
the  wagfMi  suddenly  dropped  8  or  10  inches 
In  the  bog  wblcb  the  defendant  bad  negli- 
gently and  cardM^  left  along  aide  of  tbe 
bridge,  and  threw  tbe  deceased  and  bis 
father  from  tbe  wagon  to  tbe  ground;  tbe 
skull  of  tbe  deceased  being  crushed  by  the 
fall  and  d«atb  oisnlng  wltiiin  six  hours 
thereafter.  It  is  aUeged  tbat  the  death  of  the 
plaintiff's  son  was  caused  by  the  ncsUgence 
of  tbe  defmdant  In  allowing  "the  immediate 
drop  off  of  8  or  10  inches  from  tbe  side  of 
said  brid^  down  Into  a  boggy  hole,  so  that 
the  said  bridge  waa  8  or  10  bigbcx'  than  tbe 
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UfrtA  or  crade  of  tlie  road  Immediately  beyond 
■aid  bridge."  It  was  also  alleged,  that  the 
detokdant  failed  to  keep  the  bridge  and  the 
apivoacta  tiiweto  in  repair,  so  that  persona 
vbo  tnTded  carrying  cwdinary  loads  could 
use  the  same  with  ease  and  safety,  and 
that  the  attention  of  the  defradant  was  call- 
ed to  the  defect  In  the  bridge,  throngh  the 
commissioners  and  overseers  In  the  district 
In  which  the  bridge  was  located.  It  was 
alleged  that  the  deceased  left  no  wife  or 
cbild,  and  that  the  plaintiff  was  dependent 
npon  him,  and  he  omtrlbiitod  to  her  sap- 
port  To  this  peUtim  the  defendant  inter- 
posed a  general  demurrer,  which,  after  argn- 
meot,  the  court  sustained.  The  plaintiff  ex- 
cepted. 

W.  W.  Stark,  for  plaintiff  In  error.  Darld 
W.  Ueadow.  3i)bn  B.  Gordon,  J.  F.  L.  Bond, 
and  BesTf  U  M owley,  tor  d^endant  In  amv. 

OOBB,  P.  J.  (after  stating  tlie  tanvOag 
facta).  A  conntar  Is  liable  for  InJorieB  eaosed 
by  d^ecta  In  a  conntT'  bridge  constmcted 
abKe  ttie  passage  of  tiie  act  of  1888.  Hai^n«y 
T.  Ooweta  Gonnty.  117  Oa.  827,  48  &  B.  726. 
The  peUttfm  cU^ea  Oat  ttie  brh^Ett  In  aoce- 
Htm  was  weeted  by  tiw  conntar  iloce  1888^  and 
that  It  Is  a  public  bridge  of  the  eonnty.  "A 
bridge  wblcb  consUtntea  a  portion  of  a  public 
road  Is  neosBsartly  a  pnbllc  bridga"  Oonntr 
of  Tattnall  t.  Newton*  U2  Oa.  780,  88  8.  It. 
47.  It  Is  contended,  though,  that  tiie  Injury 
did  Bot  result  trtm  a  defect  In  the  bridge, 
but  from  a  defect  In  a  public  road  leading 
to  the  bridge,  and  that  there  is  no  Ifablllty 
upon  a  county  reeulting  from  defects  In  a 
irablic  road.  Unless  the  defect  complained  of 
Is  a  part  of  the  bridge,  the  county  1>  not 
liable,  and  tbe  petition  was  properly  dismiss- 
ed. While  the  county  1>  not  liable  for  a  de- 
fect In  a  public  road,  tbat  part  of  a  public 
road  which  constitutes  tbe  abutmat  to  the 
bridge,  and  whldi  Is  absolutdy  essential  to 
flie  existence  and  use  of  flie  bridge,  Is  a 
portion  of  the  bridge  Itself,  and  the  obliga- 
tion to  keep  tbe  same  in  rtpalr  and  the  lia- 
bility resulting  from  tlie  ftiilure  to  discharge 
tbe  duty  of  repairing,  applies  to  It  to  the  same 
extent  as  It  does  to  that  portion  the  struo> 
tore  ordinarily  called  the  bridga  Tbe  term 
'^xldg^  liududes  all  the  appurtenances  nec- 
essary to  Ito  proper  use,  and  embraces  tte 
abutments  and  approaches.  4  Bncy.  law  (2d 
Sd.)  919.  The  antroach  to  a  bridge  ouisU- 
tntes  a  part  of  It,  and  a'duty  to  repair  tb» 
bridge  taicludee  a  repair  of  Its  approaches.  2 
Shearm.  ft  Bedt  on  Neg.  (6th  Sd.)  i  892.  In 
Daniels  r.  Athens,  56  Ga.  809  (1),  It  was  held 
that  a  contlnnous  nnbankment  necessary  to 
make  access  to  a  twidge,  so  as  to  pass  teams 
and  wagons  over  It,  was  a  part  of  the  bridge; 
In  the  ophiI<m,  Judge  Jackson  said:  *mie 
bridge  would  be  usdess  without  access  to  It; 
and  tiie  good  sense  of  the  rtde  Is  supported 
by  avtborlly.'*  Bee,  also,  1  Words  ft  Phrases, 


869  et  seq.;  Olty  Oonncll  of  Augosta  r-  Hud- 
son, 94  Ga.  135,  Sn  B.  B.  289.  In  Bar..  Fla. 
ft  Wee.  By.  Co.  r  Daniels,  90  Ga.  608,  17  & 
B.  647.  20  L.  B.  A.  416,  Mr.  Justice  .Blmmom 
qnotes  with  approval  from  Elliott  on  Roads 
ft  Streets,  25:  "Whether  a  structure  Is  or  is 
not  a  bridge  may  sometimes  be  a  qarati<m  of 
fact.  The  Btmcture  may  l>e  of  such  a  peenl- 
iar  construction  or  so  pecoUariy  located  to 
the  particular  case,  as  to  require  Its  char- 
acter to  be  determined  by  the  Jury  ot  the 
particular  Instance.  So  It  must  sometlmea  be 
that  what  are  parts  of  a  toldge  Is  a  questiOB 
to  be  determined  as  one  oi  fact,  and  not  e( 
law.  Generally,  however,  the  queetkni  of 
what  la  or  Is  not  a  bridge  la  ftir  tbe  conrt, 
and  not  the  Jury.** 

The  avermoite  In  tiw  preeeot  petltleii  are 
that  that  part  of  the  public  road  vrtiich  oon- 
nected  the  bridge  with  tlie  highway  was 
In  a  def eetlTO  oondltbm.  Ttw  brU^  wonld 
be  useless  unless  connected  with  tbe  highway, 
and,  th»eftwe,  that  whldi  was  neoeasary  to 
connect  It  aa  an  approach  to  tbe  highway  was 
an  essentiftl  part  the  Iwldge  ItaAt.  Under 
these  avermente,  It  can  be  safely  hgM,  as  mat- 
ter  of  law,  that  tbe  Aeieet  cwqplalned  of  waa 
a  detect  In  tbe  Mdgei  Sndi  btfng  the  caac, 
the  county  authorities  wwe  undv  a  doty 
to  enrdae  ordinary  care  to  teep  ibe  aama 
In  repair,  and  were  liable  to  a  trvnimr  tat 
any  damage  resulting  from  a  fftUure  to  dis- 
cbarge tills  Autj.  Warren  Gounty  T.  Bvans, 
118  0a.  200,44aB:886.  Uls  Ineambent 
upon  tbe  plaintiff  to  ibow  that  tbe  county 
authorities  knew  of  tbe  defect  w  lliat  It  lud 
nlstod  tac  sndi  a  length  of  time  tbat  fcnowl- 
eilge  of  tbe  same  would  be  preeumed.  4 
Bncy.  Law,  044.  It  Is  alleged  that  tin  road 
commlflBlODers  knew  of  the  defect,  and  the 
oraoeers  of  flie  road  In  tibat  tUstrlct  bad  no- 
tice of  the  defect.  Afe  against  a  geiueral  de- 
murrer this  was  a  suffidoit  allegattoo  of  no- 
tice to  the  county.  Tbe  law  Impoeea  i^tm 
tiie  road  oommissloners  of  tbe  district  Ibe 
duty  of  appointing  mad  OTureeeia,  and  upon 
tbese  overseen  tbe  duty  sedng  that  tbe 
roads  are  k^t  In  repair,  and  also  imposes 
DpOB  the  road  commissioners  tbe  further  duty 
of  Inspecting  the  noada  and  obserrlng  If  tiie 
bridges  and  ferries  are  In  proper  repair.  Tbe 
road  oommissloners  have  gotoal  snpervishxi 
over  tbe  road  ovnseers,  and  may  One  tben 
for  neglect  of  duty.  Pel.  Code  1896, 1  689  O) 
(2)  ^  Tbe  law  devolves  up<m  the  road 
commlBBioners  of  the  district  the  duty  oC 
keeping  tbe  roads  In  rqnlr  tbroDflb  flie  In- 
strumentality of  the  road  ovoaeers,  and  no- 
tice to  these  offlocn  la  notice  to  flie  county 
autluuittes  whom  tbcy  r^reeent  City  of 
Golnmbus  t.  Ogletrecb  102  Oa.  294,  29  ■.  B. 
749  (8). 

As  against  a  general  demorrer  tbe  peti- 
tion set  forth  a  cause  of  action. 

Judgment  revised.  All  the  Justices  con- 
cur. 
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VAUtX  at  ftl.  V.  OREBR,  Ordinary. 
(Bni^eiM  Cirart  of  OemfU.  Nov.  12>  1900;) 
A^BUi— Rivnw. 

This  case  bavinc  been  mbmltted  to  tht 
I>r«sidins  Jadge  withoat  a  Jury,  and,  upon  con- 
alderation  of  both  the  evidence  and  the  law, 
tae  harins  denied  the  mandsmas  absolute  prayed 
for,  apon  a  carefal  cooelderation  of  the  evi- 
dence introdnced  br  both  sides  and  the  law  ap- 

ftlicable  thereto,  this  coart  cannot  say  that  tnt 
ndfce  erred  in  render]  nf  sudi  Jndgimilt. 
(Syllabna  by  the  Court) 

ErrM  from  Snperiw  Court;  Tomer  Oaan- 
tr;  W.  N.  Spoioe,  Jadge. 

Applicatbm  1^  B.  Panlk  and  othen  for  writ 
of  mandamiu  to  W.  A.  Greer,  ordinary- 
From  a  jodsmant  denyliiff  tb»  wAt,  plaln- 
tiflB  Xtttag  ennr.  Affirmed. 

J.  A.  Comer,  Pnlwood  A  Hurray,  ind  Jo> 
Mpb  H.  Hall»  for  piaJntUfs  In  error.  W.  A. 
Hawkins  and  Jna  B.  Hatdiemi,  to  de- 
fendant In  em». 

LUMPKIN.  J.  Jndgmait  Affirmed.  All 
V»  Jutlow  owcnr. 


STBANOB  T.  FBANKUN  et  aL 
(BaproM  Ooort  of  Georgfa.  Nor.  1^  IB06.) 

PATHSirr— BaooTnT— Uiaran. 

The  plaintiff  had  been  soed  as  a  mrety 
apon  a  xorthoomina  bond  given  to  replevin 
property  of  the  principal,  which  had  been  levied 
vpon  imder  an  execation  issued  upon  a  void 
Judgment,  and.  In  the  action  upcm  the  bond, 
jadcment  was  rendered  against  himself  and 
the  principaL  This  latter  judgment  was  aJao 
TOid,  because  rendered  by  a  court  which  has  no 
l^al  existence.  But  without  attempting  to  re- 
slat  the  enforcement  of  the  last-mentioned  judg- 
ment, he  voluntarily  paid  over  the  amount  of 
the  principal,  interest,  and  costs  to  the  plaintiff 
in  the  Judgment,  upon  being  informed  by  the 
derk  that,  unless  he  did  so,  execution  would 
be  issued  and  levied  upon  bis  property.  The 
demand  np«i  which  the  flrst-mentionea  Ju^ 
BMDt  was  based  was  a  valid,  subsisting  debt 
dn«  by  the  defendant  in  that  Judgment  to  the 
plaintiff  therein.  Held,  that  In  an  actioa  for 
money  had  and  received  the  evidence  showing 
the  nx^lng  facta,  the  Judge,  to  whom  the 
csM  was  submitted  without  the  tntervention  of 
a  inry.  did  not  err  In  rendering  Judgment  for 
the  defendant 

[Bd.  Note.— For  cases  in  point  see  Cent  D1& 
roL  89,  Pleading,  H  272.  273,  SSS-2S7.] 

(Byllabns  by  the  Court) 

Srror  ftotn  8iip«^  Oonrt,  WaAlngtm 
Ommty;  T.  A.  PaAer,  Jiidc& 

Action  by  a.  M.  Strange,  administrate, 
agatnat  H.  U.  Fmnklln  and  otben.  Jndf- 
nunt  tor  d^oadants,  and  plaintiff  brings  et^ 
TOT.  Affirmed. 

In  February  1899,  Franklin  obtained  a 
jndgmokt  against  Larry  In  the  ooonty  court 
of  Washington  county,  and  oa  tbe  Sth  day  of 
Seqptonber  the  fl.  ftu  was  levied  on  pnqterty 
of  said  Larry.  Larry  filed  a  claim  as  the 
bead  of  a  family  to  the  proptxty  so  levied  on 
by  Franklin,  and  gave  a  forthc<Knlng  bond. 
Strange  signed  the  bond  as  sure^  for  Larry, 
Tbe  pnverty  not  being  prodnced  on  sale  day. 


tin  iberUt  brought  suit  on  tbe  bond  bi  tiie 
coonly  conrt  of  Washington  county*  and  tai 
February,  190^  a  Judgment  was  roidwed 
thereon  against  larry  as  principal,  and 
Btnogtt  as  surety;  and  Strange  i>ald  tbe 
amomit  of  ttie  Judgment  b^ore  fl.  fa.  was  la* 
soed,  upon  being  Informed  by  one  **wbo 
claimed  to  be  the  cla4c  of  said  court  that  he 
Intended  to  Issue  fl.  fa.  and  tore  tb»  samo 
over  to  tbe  dierlfl  fi>r  levy."  Snbseqnently 
tin  Supreme  Oonrt  held  tiiat  tbb  oonnty  court 
ot  Washington  county  was  not  established  in 
tbe  manner  prescribed  by  law,  and  hence  was 
unconstitutional.  Murray  t.  Btats^  112  Ga. 
7,  87  8.  EL  IIL  Strange  seeks  to  recorer 
back  the  money  paid  as  abore  stated. 

John  C.  Harman  and  Bvans  &  Evans»  tor 
plaintiff  In  error.  T.  W.  Hardwlck  and  J.  B. 
Byman,  for  defendant  In  aroi, 

BBOE,  J.  (after  stating  tbe  facts).  Tbern 
was  no  error  In  Ibe  Judgment  of  tbe  court 
below.  Tbe  law  and  tbe  facts  In  tbe  case 
required  tbe  decision  reached  and  rendered. 
The  moavr  paid  tbe  plaintiff  In  oror  was 
not  paid  through  any  mistake  of  fkct  The 
mon^  was  paid  Tolnntarily  on  a  bond  whlcb 
plaintiff  In  error,  as  surety,  Tolmitarlly 
signed.  There  Is  nothing  In  tbe  agreed  state- 
mmt  of  facts  to  show  that  be  was  not  fully 
apprised  oi  all  tbe  facts  snd  circumstances 
undor  wbldi  tbe  principal  had  signed  the 
bond.  And  nowhere  In  the  pleadings  la  there 
anything  to  suggest  that  tbe  facts  constitut- 
ing tiM  alleged  duress  nndw  wbi^  the  prln- 
dpal  was  acting  wboi  he  ezeented  the  bond 
were  unknown  to  Strange  at  tbe  time  be  af- 
fixed bis  signature  as  surety  thereto.  A  sure- 
ty upon  a  bond  Is  presumed  to  have  bad 
knowlo^e  of  the  drcumstances  surrounding 
the  principal  at  tbe  time  he  became  surety. 
Graham  t.  Harks,  96  Ga.  67,  26  8.  B.  961. 
And  knowing,  as  be  Is  presumed  to  have 
known,  tbe  circumstances  under  which  his 
principal  executed  the  bond,  Inasmuch  as  the 
fl.  fa.,  tbe  levy  of  which  caused  his  princi- 
pal to  replevin  tbe  pro];>«ty  seized,  was  Il- 
legal and  Invalid,  he  could,  after  his  princi- 
pal's failure  to  meet  the  conditions  of  the 
replevin  bond,  by  prodndng  the  property  on 
tbe  day  of  the  sale,  have  prevented  the  roi- 
ditim  of  a  judgment  against  blm  by  plead- 
ing and  setting  up,  whai  sued  as  surety  on 
said  bond,  the  fact  now  urged,  that  the  law 
establishing  the  county  court  of  Washington 
county  waa  unccmstitntional  and  void.  But 
be  failed  to  do  tills,  and  a  Judgment  waa  ren- 
dered against  him  In  that  court;  and  be  after- 
wards Ttrfuntarlly  paid  to  tbe  defendant  In 
«Tor  the  amount  of  tbe  Judgment  and  costs. 
We  say  voluntarily  because  the  fact  that  he 
paid  over  the  mon^  upon  being  Informed 
by  one  "who  claimed  to  be  tbe  clerk  of  said 
court  that  he  Intraided  to  Issue  fl.  fa.  and 
turn  the  same  over  to  tbe  sheriff  for  levy" 
did  not  prevent  the  payment  from  being  vol- 
untary. A  payment  made  under  the  circum- 
stances Just  stated  cannot  be  deemed  one 
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made  under  duress  w  coertAan,  "The  role 
allowing  a  part?  to  recover  money  which  he 
has  once  paid,  on  the  ground  that  It  was  paid 
under  compalalcm,  Is  Intended  only  for  the 
relief  of  those  who  are  entrapped  by  midden 
pressure  Into  making  such  payments,  and 
who  have  no  other  means  of  escaping  an  ex- 
isting or  Itnminent  Infrlngemoit  of  their 
rights  of  person  or  property.  Where  a  party 
has  had  time  and  on;K>rtunlty  to  rellere  him- 
self from  hU  predicament  without  making 
such  payment,  by  a  resort  to  ordinary  legal 
methods,  but  neTertbelese  pays  the  money, 
the  payment  will  be  deoued  Tolnntary,  and 
he  cannot  recover  it  This  Is  clearly  shown 
in  all  the  cases  on  this  subject"  Annotations 
to  cafie  of  Mayor  of  Baltimore  v.  Ii^erman, 
45  Am.  Dec.  1S3,  citing  numerous  cases.  **It 
seems,  therefore,  to  be  clearly  settled  that  a 
payment  Is  not  made  under  compulsion  or 
duress,  but  will  be  treated  as  voluntary  un- 
less the  party  making  payment  does  so  to 
prevent  the  Immediate  seizure  of  his  goods 
«r  the.  arrest  of  hla  person."  Hoke  v.  Atlan- 
ta, 107  Oa.  416,  33  S.  B.  412;  Williams  T. 
Stewart,  115  Ga.  864,  42  S.  B.  256.  See,  also, 
22  Am.  &  Bng.  Enc.  L.  636. 

The  counsel  for  plaintiff  in  error,  independ- 
-ently  of  the  contention  that  the  mon^  was 
{>ald  under  such  circumstances  as  would  pre- 
vent Its  being  a  voluntary  payment,  Insists 
that  the  payment  was  made  under  a  mistake 
of  law,  and  that  defoidants  are  in  posaeasiiHi 
of  money  belonging  to  plalntUf  "whlcb,  In 
■flqutly  and  good  conscdence,  th^  are  not  en- 
titled to  bold,  and  which  can  be  recorwed 
bade  in  this  actlcm."  But  the  imHTOBitloii,  in 
view  <tf  all  the  facts,  lades  force,  and  is  not 
mpported  by  the  authorities  quoted.  In  the 
case  of  liOgan  v.  Snmter,  28  Oa.  242,  78  Am. 
Dec  765,  dted  by  comisel  for  plaintiff,  t2ie 
party  seeking  to  recoT»  mon<7  back  proved 
that  file  money  bad  been  paid  ovttr  upon  an 
CKecutlm  (m  which  he  was  dearly  not  liable, 
and  It  bad  been  pnld  under  a  mistake  of  fact, 
and  It  was  in  view  of  these  fttcts  tbat  the  court 
mled  that  "a.  defendant  vbo  has  paid  an  «x- 
ecntton  on  which  he  is  not  liable  may  recoror 
bade  the  moiwy — ^be  having  paid  it  vanSee  the 
bdief  tbat  he  was  liable."  In  the  case  of 
Btavens  t.  Ntsbet.  88  Oa.  466,  14  B.  B.  711, 
tta  plalntlfl  sought  to  reeovei  court  costs 
which  had  been  Illegally  demanded  and  ex- 
acted ot  him,  and  whieb  be  paid  qnder  pro- 
test to  the  derk,  upon  a  poemptory  (Oder 
from  the  court  elthw  to  pay  said  costs  or  be 
r«nanded  to  jail  Instanter.  In  the  case  <tf 
Oulbreath  t.  Onlbreath,  7  Oa.  64,  60  Am.  Dec. 
875,  the  monc7  sought  to  be  vecorered  back  In 
■n  action  for  money  bad  and  recetred  had 
been  paid  under  a  mistake  of  law,  and  In  the 
case  last  dted  a  distinction  Is  drawn  between 
a  mstake  of  law  and  Ignorance  ot  law,  and  it 
was  then  ruled  tbat  "money  paid  by  a  mis- 
take ot  law  may  be  recovered  baxik  In  an  ac- 
tion for  nuncgr  bad  and  lecelred,  where  there 
Is  a  full  knowledge  of  all  the  facts,  provided 
that  the  mistake  Is  dearly  provoi,  and  the 


defendant  cannot  In  good  consdence  retain 
It"  But  there  Is  this  marked  dlffiraence  be- 
between  the  Oultveatb  Case  and  the  prceent 
case:  In  the  former  case,  the  m<mey  was  paid 
under  a  mistake  of  law,  to  oae  who,  in  equity 
and  good  conscience^  could  not  r^ain  it;  bi 
the  case  which  we  have  for  consIderatlMi,  the 
money  was  paid,  we  apprehend,  throi^  ig- 
norance of  law,  and  to  one  who  tn  equity 
and  good  conscience  can  retain  It  It  la  not 
draied  that  the  prlndpal  in  the  bond  vpoa 
which  tbe  plaintiff  in  error  became  tbe  sure- 
ty was  not  indebted  to  the  defoidant  In  w- 
ror  in  the  amount  which  the  latter  was  seek- 
ing to  recover  In  the  proceedings  wbleh  re- 
sulted in  tbe  glvli^  of  the  bond  under  con- 
sideration. The  defendant  In  error  has  re- 
c^ved  nothing  from  the  plaintiff  In  error 
save  an  amount  which  the  principal  In  that 
bond  owed  him,  and  a  Img  period  of  time  has 
been  permitted  to  elt^se  since  be  rectived 
that  sum  in  payment  of  a  Just  debt  Pos- 
sibly the  pnlod  of  time  which  bas  el^eed  is 
such  that  an  action  mmi  tbe  original  dd)t 
agaiut  tile  prlnc^nl  debtor  would  now  be 
barred.  It  seems  to  us  that  tbe  defendant 
in  the  present  action  bad  and  made  a  good 
l^al  detais^  and  bis  standing  In  eqolly  Is 
siQ«rior  to  tbat  of  the  plaintiff. 

judgumt  affirmed.  All  tbe  Jnetloai  omh 
cur. 


RAYMOND  V.  GABDEN.  . 
(Supreme  Court  of  Geor^.  Nor.  18.  1906.) 

1.  Jusncia  or  na  Pucx— Gmioaui— Vbx- 

nCATIOH. 

Points  made  In  a  petition  for  certi(»HTl  not 
verified  bv  the  answer  ot  the  magistrate  furaidi 
DO  groaQd  for  a  reversal. 

[EU.  Note.— For  cases  in  pohit,  see  Oent  Dig. 
vol.  81.  Justices  of  the  Peace^  1  703.] 

2.  Bamk. 

The  answer  of  the  ma^strate  In  this  case 
did  not  Bufficieatly  verify  the  statements  of 
the  petition  and  the  points  made  therein  to 
show  error  In  tlie  judcment  rendered  by  hla, 
or  in  that  rwidered  by  the  Judge  of  the  soperior 
court 

[Ed.  Note.— For  cases  In  point  see  Oent  Difr 
vol.  81,  Justices  ot  the  Peace,  |  793.] 

(Byllabos  by  tiw  GonrtJ 

Brror  from  8tu>ec1or  Court  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Acti<m  by  0.  T.  Garden  against  Bknma  Ray- 
mond. Judgment  for  plaintiff  before  a  Jos- 
tleet  and.  from  refusal  of  certiwarl.  defttid- 
ant  brings  error.  Affirmed. 

Herman  Braadi,  tot  plaintiff  In  error. 
Olawson  ft  Fowler,  for  defendant  In  wcat. 

LUMPKIN,  J.  A  petition  for  ontiorarl  re- 
dted  the  bringing  of  a  suit  on  an  opoi  ae- 
count,  not  rerlfled,  in  a  Justice's  coort,  by  a 
certain  plaintiff  agalmt  a  cotaln  defendant; 
that  '*the  defOidant  filed  a  plea  In  aald  cause 
before  said  Sd  day  of  June,  1^  her  at- 
torney, Jerre  Ifoore,  having  hia  name  marked 
<m  the  dodeet  for  tbe  said  defendant";  th.it 
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«o  tiM  nguUr  court  day  the  csm  wu  Mt 
tor  a  bearing,  and  notice  was  given  to  the 
attorney  tcr  tiie  defendant;  that  on  the  day 
named  the  caae  wma  called,  and  the  attom«7 
f<H*  the  defendant  was  not  preeent,  bting 
absoit  from  the  county  at  the  time ;  that  the 
Justice  gave  jadgmmt  by  default  In  faror 
of  the  plaintiff  against  the  defendant  wlthoitt 
baring  any  erldence  produced  the  plaln- 
tllC  as  to  the  correctness  of  the  account  B)r> 
ror  was  assigned  ap<Mi  the  rendwlng  of  this 
Judgment  The  entire  answer  of  the  magis- 
trate, after  stating  the  case,  was  as  follows: 
That  the  statement  Is  correct  as  to  the  state- 
ment made  In  the  caption  that  said  case  was 
regularly  assigned  for  hearing  and  called 
at  the  stated  time  and  In  due  form,  and 
upon  formal  notice  being  glrai  to  the  at- 
torney, who  had  consented  to  the  asslgnmeiit ; 
that  no  defense  was  interposed,  and  Judg- 
ment rendered  by  default  In  faror  of  the 
plaintiff  against  the  defradant  for  the  sum  of 
$26.75  and  costs."  If  there  was  personal 
service  and  no  defense  whatever,  a  Judgment 
by  default  waa  proper.  Peeples  v.  Sethness, 
119  Ga.  777,  47  S.  BJ.  170.  The  plaintiff  raised 
the  point  In  her  petition  for  certiorari  that 
her  attorney  marked  his  name  oa  the  do<±et 
Of  the  Justice,  and  that  this  was  equivalent 
to  filing  a  plea.  The  answer  of  the  Justice 
iocB  not  verify  this  atatem^t ;  and  hence  the 
point  is  not  pro[>erly  before  ttae  court  Brown 
V.  Gainesville,  12S  Ga.  288.  63  8.  B.  1002; 
MaunlDg  V.  Gainesville,  125  Ga.  289,  53  B. 
B.  1002. 

Judgment  affirmed.   AU  the  Justices  oon- 

CQT. 


SAVANNAH  BLnOTRIO  CO.  V.  MULLIKIN. 
(Bnpxeme  Oeort  of  Georgia.  Nov.  18,  19060 
1.  AfpiaIt-Habuless  Bbbob. 

Wben  the  conrt'i  charge  respectinr  a  cer- 
tain Issae  loTolred  In  the  case,  l»  substantially 
correct  mere  lack  of  verbal  precision,  wblcn 
could  Dot  have  misled  the  Jury,  is  not  ground 
for  a  new  trial. 

VEH.  Note.— For  cases  in  point  see  Gent  Dig. 
Tot  87t  New  IHal,  f  6&] 

3L  OAMBJWm  IllJUBT  TO  pABBEHGn— InKFBUO- 

Tioirs. 

Whether  the  Injurin  to  plaintiff  were  the 
result  of  his  own  n^llgeuce  and  failure  to 
exercise  doe  care  and  caution,  or  whether  they 
were  caused  by  allMed  acts  of  negllgenos  ot  the 
defendant  companyii  servants,  twmg  a  material 
•object  of  inqafry  In  the  trial  of  the  caae,  and 
there  belna  a  conflict  in  the  testimony  upon 
this  Issue,  It  was  not  error  for  the  court  to  gtn 
the  following  cbarce  to  the  jury:  "If  the 
plaintiff  was  a  passenger  upon  a  car  of  the  de- 
fendant company,  and  yon  find  that  the  plain- 
tiff was  then  and  ^re  exercising  ordinary  care 
for  hfai  own  safe^,  and  that  while  so  exercising 
•neb  care  he  was  preparing  to  alight  from 
the  car,  and  yon  find  that  sach  prepantton 
to  alight  under  all  the  dreomstances  and  In 
the  manner  shown  by  the  evidence,  was  not 
Diligence  or  carelessneea  on  the  part  of  the 
defendant  [plaintiff],  and  you  furtlier  find  that 
the  motorman  sudden^  stopped  the  car  in 
such  8  manner  that  it  ttaw  aM  there  threw  the 
l^aintlff  to  the  ground,  and  that  such  stiqjping 
«f  die  car  was  ne^lgwoe  oa  tiie  part  oC  the 

5S&B.--60 


motorman,  and  die  plalntlfl  was  thsreby  Injored 
as  charged  in  his  petition,  and  that  the  plaln- 
dff  was  during  aO  the  ame  la  the  exercise 
of  ordinary  care  and  caution  ttx  his  own  safe- 
the  defeodant  would  be  liable  to  the  iriain- 


[Ed.  Note^For  cases  in  point  sss  Gent  I>I» 

vol.  9,  Carriers,  I  1S32.] 

8.  TBiAir-lHsranonoNS. 

It  does  not  appear  that  the  court  la  Its 
general  diarge  failed  to  riTe  appropriate  Inr 
stroctlons  as  to  the  material  Issoas  of  the  case ; 
and  if  fuller  Instructions  were  desired  aa  to 
BUT  narticalar  theory  or  contention  <^  the 
defendant  a  written  request  therefor  should 
have  been  made. 

[Bd.  Note.^For  cases  In  pidnt  see  Ont  Dig. 
vol.  46,  Trial,  H  828,  04&] 

(ByllaboB  by  the  Ooort) 

Brror  fkom  Superior  Oourt^  Qhattam 
Gonnty;  Geo.  T.  Oaxm,  Judff& 

Action  If.  R  T.  ICnlUUn  against  th* 
Savannah  BBectrIc  Oomiiany.  Judgment  tar 
plaintue,  d^endant  brtngu  emc  Affirmed. 

Hulllkin  brought  this  action  against  the 
electric  company  to  recovw  damages  for  pw- 
sonal  Injmles,  allying  that  at  ttae  time  of 
the  injury  he  was  a  passenger  on  a  car  of 
defendant  company;  that  while  seated  on 
aaid  car,  the  overhead  trolley  wire  parted* 
causing  flashes  of  electricity  to  play  around 
the  car  and  to  frighten  the  passengers  tber^ 
on;  that  the  motorman  In  charge  of  said  car 
cried  ont  for  ail  persons  to  leave  the  car, 
and  thereupon  petitioner  proceeded  to  the 
side  of  said  car  for  the  purpose  of  alighting, 
but  Just  as  be  stepped  upon  the  running 
board  or  step,  the  car  came  to  a  sodd^  and 
violent  stop,  and  petitions  was  thrown  for- 
ward into  the  street  diereby  sustaining 
various  bodily  Injuries.  Defendants  denied 
the  material  allegations  of  the  petition,  and 
alleged  that  plalntUTs  Injuries  were  caused 
by  his  own  negllgoice,  and  were  not  due  to 
any  n^ltgence  on  the  part  of  defendant  Hie 
jury  found  for  the  plaintiff  the  sum  of  9300. 
And  defendant  moved  for  a  new  trial,  and, 
the  same  having  been  denied,  excepted,  and 
assigns  error  upon  the  overruling  of  lald  mo- 
tion. 

Osborne  &  Lawrence,  for  plaintiff  in  er- 
nw.  Twiggs  ft  Ollvw,  for  defendant  tn 
wror. 

BBCK,  J.  (after  stating  the  foots).  1.  Ttae 
first  ground  of  the  amended  motion  Is  an  at- 
ta<^  iq»on  the  fftllowlng  pfurtkai  of  the 
court's  charge  to  ttae  jury:  "Becaose  the 
court  charged  .ttae  joiy  as  totlovre:  Ibe  plain- 
tiff cannot  recover  If  the  cmnpany  sball 
make  It  appear  to  tiie  satisfaction  of  the 
Jury  that  its  employte  ocerclsed  extrsMdl- 
nary  care  and  diligence.'  "  The  mod<m  tsom- 
plains  that  this  Is  error  In  that  It  required 
ttae  company  In  order  to  defeat  a  recovery 
"to  show  to  the  satisfaction  of  the  jury,  In- 
stead of  by  a  preponderance  of  evidence^  that 
its  employte  exorcised  extraordinary  care 
and  dUlgmice."  But  dils  exception  fails  to 
show  anj  substantial  error  In  that  ^urt  ot 
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the  charge  oomplalned  of.  The  InBtniction 
amoimted  to  DOthing  more  than  Informing 
the  Jury  that  the  plaintiff  could  not  recover  U 
tiier  should  helleve  from  the  evidence  that 
the  company's  employ^  had  exercised  the 
requisite  care  and  diligence.  Car  Coupling 
Co.  T.  League,  26  Cola  120,  54  Pac.  642;  Ken- 
yon  T.  aty  of  MondoTl.  »8  Wis.  60,  73  N.  W. 
814.  And  even  if  there  be  a  lade  of  verba) 
precision  in  the  use  of  the  expression  "to 
the  satisfaction  of  tbe  Jury,"  it  could  have 
had  no  harmful  effect  upon  their  minds  In 
view  of  the  fact  that  the  court  bad  already 
said  to  the  Jury  that  their  "finding  upon  the 
issue  raised  must  be  determined  according  to 
where  you  find  the  preponderance  of  the 
testimony  Ilea"  And  had  followed  the  part 
of  the  charge  last  quoted  with  a  complet* 
and  correct  definition  of  the  expression  "pre- 
ponderance of  testimony."  One  must  in- 
deed be  on  an  eager  quest  for  error  to  dis- 
cover cause  for  granting  a  new  trial  on  an 
Inatmctlon  as  nearly  accurate  as  that  part 
of  the  charge  complained  of  in  this  ground 
of  the  motion. 

2.  Hie  next  gronnd  of  the  motion  con- 
tends that  the  trial  Judge  erred  In  the 
following  charge:  "If  the  plaintiff  was  a 
passenger  upon  a  car  of  the  defendant  com- 
pany, and  that  you  find  that  the  plaintiff  was 
then  and  there  eierdslng  ordinary  care  for 
his  own  safety,  and  that  while  so  exercising 
such  care  was  preparing  to  alight  from  tbe 
car,  and  you  find  that  such  preparation  to 
alight  under  all  the  circumstances  and  in 
the  manner  shown  by  the  evidence  was  not 
negligence  or  carelessness  upon  tbe  part  of 
the  defendant,  and  you  further  find  that  the 
motorman  suddenly  stopped  the  car  In  such 
manner  that  It  then  and  there  threw  the 
plaintiff  to  the  ground,  and  that  such  stop- 
ping of  the  car  was  negligence  on  the  part 
of  tbe  motorman,  and  the  plaintiff  was  there- 
by injured  as  charged  in  his  petition,  and 
that  tbe  plaintiff  was  during  all  tbe  time 
in  the  exercise  of  ordinary  care  and  caution 
for  his  own  safety,  the  defendant  would  be 
liable  to  tbe  plaintiff."  Nothing  In  tbe  ex- 
cerpt Just  quoted  authorizes  the  criticism 
that  it  was  error,  because,  in  view  of  the 
fact  that  tbe  car  was  not  stopping  at  a 
place  where  passengers  ordinarily  alighted, 
and  there  were  no  special  circumstances  to 
put  tbe  motorman  on  notice  that  the  plain- 
tiff was  going  to  alight  the  sudden  stopping 
of  the  car  by  the  motorman  could  not  be 
negligence,  unless  the  motorman  knew  that 
the  plaintiff  was  allp;litlng;  nor  because  It  au- 
thorizes the  plaintiff  to  recover,  although  he 
might  have  avoided  the  Injury  by  the  exer- 
cise of  ordinary  care:  nor  because  the  facts 
did  not  authorize  such  a  charge.  And  If 
there  wwe  any  doubt  on  our  minds  as  to  the 
correctness  of  the  conclusions  announced  In 
regard  to  the  charge  Just  quoted.  It  would 
be  removed  upon  considering  that  In  Im- 
mediate connection  therewith,  the  Jury  had 
been  told  that,  In  determining  whether  the 


plaintiff  and  the  motorman  on  the  defend- 
ant's car  had  exercised  appropriate  can, 
they  should  decide  the  question  In  the  light 
of  the  Borroundings  and  circumstances 
which  Burronnded  tbem  at  the  time  of  tbe 
occurrence  under  conslderatiMi.  "applying 
to  tbe  mottHinan  and  to  the  plaintiff  the 
respective  degrees  of  care  abont  which  the 
court  bad  already  charged  you." 

3.  We  are  asked  also  to  reverse  the  jodg- 
ment  of  the  court  below,  "because  the  court 
failed  to  charge  the  Jury  that  in  a  case  of 
emergency  the  conduct  of  the  parties  is  not 
to  be  meastired  by  the  things  which  a  man 
should  do  under  ordinary  circnmstances,  bat 
is  to  be  measured  by  tbe  conduct  of  a  very 
careful  man  acting  under  the  pressure  of  an 
emergency."  Kven  if  tbe  request  contained 
a  sound  proposition  of  law,  the  conrf  s  fail- 
ure to  so  charge  the  same.  In  the  absence  of 
a  written  request.  Is  not  error,  especially  as 
be  had  already  cautioned  the  Jury,  as  herein- 
before pointed  out,  that,  in  passing  upon  th« 
qnestlon  as  to  whether  tbe  motormnn  and 
the  plaintiff  had  exercised  the  respectiv* 
dcgreea  of  care  appropriate  to  each,  they 
should  Judge  them  in  the  light  of  the  snr- 
ronndings  and  circumstances  as  made  to 
appear  by  the  evidence  to  bave  existed  at 
the  time  of  the  occurrence,  which  resulted  in 
the  Injuries  to  plaintiff  complained  of  tn  hit 
suit 

Judgment  afllrmed.  All  the  Justices 
concnr. 


mvIN  r.  PORTBRPIELD  et  al. 
(Supreme  Court  of  Georgia.  Nov.  13,  1906.> 

1.  WiixB— ConmsntmoH— Dsvin  to  Ci-ass. 

In  n  devlM  to  children  as  a  class,  by  way 
of  remainder,  children  in  esse  at  tbe  death  of 
the  testator  take  vested  interests  Hiis  mk 
applies  to  an  executory  devise  as  well  as  to  a 
remainder.  In  case  of  an  executory  devise  tbe 
class  is  fixed  by  tbs  condition  that  existed  at 
the  death  of  the  testator,  and  tbe  Interests  of 
any  that  might  die  before  the  period  of  distri- 
bution vests  in  their  heirs. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dip 
vol.  49,  Wills,  {  1G02.] 

2.  Appeal— Review— AssiGNusivTs  or  Eir.ot. 

Following  tbe  ruling  In  Phillips  v.  Rsil- 
way  Co.,  37  S.  EL  4ia  112  Qa.  197,  alleicRl 
defects  in  a  petition  cannot  be  considered  antier 
an  aasifToment  of  error  that  "the  court  erred 
in  directing  a  verdict  for  plaintiffs  for  the  re- 
covery o(  the  land." 

[Ed.  Note. — For  cases  in  point,  see  Orat.  VUg. 
vol.  3,  Appnl  and  Error,  i  8074.] 

(SyllabuB  by  the  ConrtJ 

Error  from  Superior  Court,  Wilkes  Otranty: 

H.  M.  Holden,  Judge. 

Action  by  L.  A.  Porterfield  and  othm 
against  C.  B.  Irvln.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Affirmed. 

Porterfield  and  others  brought  an  action 
against  Charles  E.  Irvln,  as  administrator 
of  Bamett  Irvtn,  to  recover  possessloa  of  i 
tract  of  land.  The  petition  alleged  that  Sea- 
born Calloway  died  l«ivlng  a  widow  and 
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seven  children  snrrtrtng  him,  that  the  land 
in  controreray  was  set  apart  to  the  widow 
as  doww,  and  that  the  plaintiffs  were  the 
children  of  two  of  the  children  of  Seaborn 
Calloway,  who  died  after  the  death  of  their 
father,  but  before  the  death  of  their  mother. 
It  was  alleged  that,  whether  the  widow  be 
considered  as  dowress  or  as  devisee  under 
the  win  of  Seaborn  Callowar,  she  was  en- 
titled to  a  life  estate  In  the  land,  with  re- 
mainder to  the  children  of  Seaborn  Calloway. 
The  prayer  was  for  the  recovery  of  their  sev- 
eral Interests  as  set  forth  in  the  petition,  and 
mesne  profits.  The  abstract  of  title  attached 
to  the  petition  simply  referred  to  the  will 
of  Seaborn  Calloway.  The  defendant  filed  an 
answer  in  which  he  denied  that  any  dower 
was  legally  set  apart,  admitted  the  averments 
as  to  the  relationship  of  the  plaintiffs  to  Sea- 
bom  Calloway,  and  set  up  title  to  the  laud 
nnder  a  series  of  conveyances  originating 
with  a  deed  executed  February  5,  1867,  from 
S.  B.  Calloway,  the  executor  of  Seaborn  Cal- 
loway, to  Samuel  Bamett,  and  also  pleaded 
title  by  prescription.  The  plaintiff,  by  amend- 
ment, attaclied  the  title  set  up  by  the  de- 
fendant, upon  the  ground  that  the  decree 
upon  which  the  deed  of  the  executor  was 
based  was  void,  for  the  reason  that  It  was 
rendered  in  vacation,  and  all  parties  at  in- 
terest did  not  consent  thereto.  At  the  trial 
It  was  admitted  that  Seaborn  Calloway  died 
In  1861,  owning  791  acres  of  land;  that  hia 
widow,  who  afterwards  Intermarried  with 
Bryant,  had  her  dower  set  apart  In  the  land 
In  controversy;  that  the  widow  died  De- 
cember 2,  1898;  that  Seaborn  Calloway  left 
snrvlving  blm  his  widow  and  seven  children ; 
and  that  the  plaintiffs  are  the  children  and 
heirs  at  law  of  two  of  these  seven  children 
who  died  before  the  commencement  of  the 
present  suit.  The  third  item  of  the  will  of 
Seaborn  Calloway,  which  was  In  evidence, 
was  as  follows:  "At  the  death  of  my  wife  I 
wish  my  property  equally  divided  between  my 
children."  The  defendant  offered  In  evidence 
a  transcript  from  the  minutes  of  Wilkes  su- 
perior court  of  the  proceedings  in  vacation 
before  the  judge  of  the  superior  court  In 
which  the  executor  represented  to  the  judge 
that  it  was  impossible  to  carry  out  the  will 
of  Seaborn  Calloway,  and  that  all  persons 
Interested  in  the  estate  who  were  of  full  age 
consented  that  a  decree  might  be  rendered 
In  the  case;  and  It  was  asked  that  guardians 
ad  litem  be  appointed  for  the  minors.  A 
guardian  ad  litem  was  appointed  for  the 
minors  interested,  and  a  consent  that  a  de- 
cree might  be  rendered  In  vacation  was  signed 
by  the  guardian  ad  litem,  and  by  all  the 
heirs  except  Martha  L.  Calloway.  The  con- 
sent was  signed  by  her  husband,  Spratllng. 
A  decree  was  entered,  authorizing  the  ex- 
ecutor to  sell  all  the  lands  of  the  estate  ex- 
cept such  as  might  be  set  apart  as  dower. 
It  wan  admitted,  when  this  document  was 
offered  Id  evidence,  that  Spratllng  had  never, 
befoM  or  since  the  date  of  the  proceeding, 


reduced  the  Interest  his  wife  In  the  es- 
tate to  his  possession,  and  that  the  plaintiffs 
had  never  received  any  of  the  money  arising 
from  the  sale  made  by  the  executor,  and 
that  neither  the  plaintiffs  nor  their  ancestor 
were  present  at  the  sale.  The  defendant  also 
offered  fn  evidence  the  deed  from  S.  B.  Callo- 
way, as  executor  of  Seaborn  Calloway,  to 
Samuel  Barnett,  to  the  reversionary  Interest 
in  311  acres  of  land,  set  apart  as  dower,  this 
being  the  land  In  dispute.  All  of  this  evi- 
dence was  rejected.  There  was  no  contro- 
versy as  to  the  amount  that  should  be  re- 
covered as  mesne  profits  In  the  eveat  the 
plaintiffs  were  entitled  to  recover  an  Interest 
In  the  laud.  The  court  directed  a  verdict  for 
the  plaintiffs,  and  judgment  was  entered 
thereon.  The  assignments  of  error  in  the 
bill  of  exceptions  are,  In  substance,  as  fol- 
lows: (1)  The  court  erred  In  rejecting  the 
evidence  of  the  decree  above  referred  to ;  this 
was  error  because  tbe  executor  had  the  legal 
authority  to  sell  and  conv^  the  reversionary 
interest  In  the  dower.  (2)  The  court  erred 
in  rejecting  the  deed  of  the  executor;  this 
was  error  because  the  deed  showed  that  the 
entire  title  for  the  land  sued  for  passed  under 
it  to  Samuel  Barnett  (8)  "The  court  erred 
in  directing  a  verdict  for  plaintiffs  for  the 
recovery  of  the  land."  There  was  no  motion 
for  a  new  trial,  and  the  case  comes  up  by  di- 
rect bill  of  exceptions,  containing  the  assign- 
ments of  error  above  referred  to. 

S.  H.  Hardeman,  Wm.  Wynne,  F.  H.  Col- 
ley,  and  L  T.  Irvin,  Jr.,  for  plaintiff  In  er- 
ror. S.  H.  Sibley,  tot  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  The  questions  raised  by  the  rejec- 
tion of  the  decree  and  the  deed  of  the  ex- 
ecutor are  settled  by  the  decision  In  Callo- 
way T.  Irvin,  123  Ga.  344,  61  S.  B.  477  & 
and  3).  Counsel  for  plaintiff  in  error  ap- 
pear to  concede  that  this  and  other  ques- 
tions are  settled  In  the  case  cited,  and  do 
not  argue  them  In  their  brief.  It  Is  insist- 
ed, however,  that  the  direction  of  the  ver- 
dict was  erroneous  for  the  reason  that,  under 
the  undisputed  facts,  the  plaintiffs  were 
not  entitled  to  recover.  It  Is  said  that,  nn- 
der the  Item  of  the  will  of  Seaborn  Calloway 
above  quoted,  which  Is  the  only  portion  of 
the  will  appearing  In  the  record,  the  plaln- 
tifTs,  being  the  grandchildren  of  Seaborn 
Calloway,  whose  parents  died  before  tbe 
widow  and  lifb  tenant  died,  cannot  re- 
cover. It  Is  contended,  that  properly  con- 
strued, this  item  of  the  will  contains  a  de- 
vise to  a  class,  consisting  of  the  children  of 
Seaborn  Calloway;  and  that  this  class  Is  to 
be  ascertained,  not  at  the  death  of  ttie  testa- 
tor, but  at  the  death  of  the  life  tenant 
It  appears,  from  the  evidence  and  admis- 
sions, that  Seaborn  Calloway  died  In  1861, 
and  that  he  left  surviving  him  a  widow  and 
seven  children,  and  that  his  widow  died 
on  December  14,  1898;  that  Eugenia*  mother 
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vt  some  of  die  plaintiffs,  died  In  1878,  and 
that  Jacob,  tether  of  the  other  plaintiffs, 
died  on  July  9,  1896.  Bach  ^  their  diU- 
drm  died  Intestate.  As  a  foieral  rule,  when 
there  is  a  devise  to  a  class  the  members  of 
the  class  are  to  be  ascertained  upon  tho 
death  of  the  testator,  as  the  will  takes 
effect  on  fliat  date.  In  a  deTise  to  chil- 
dren as  a  class  by  way  of  remainder,  chil- 
dren In  esse  at  the  death  of  the  testator 
take  vested  Interests.  This  rale  applies  to 
an  executory  devise,  as  well  as  to  a  re- 
mainder. The  will  under  consideration  was 
executed  prior  to  the  adoption  of  the  Code, 
and  the  testator  died  before  that  time.  Even 
if  the  gift  would  have  failed  under  the  rule 
of  tile  commm  law,  as  a  remainder,  for 
the  want  of  a  particular  estate  to  supiwrt 
It;  it  was  still  good  at  common  law  as  an 
executory  derlse.  Prltctaard  on  Wills,  %  373; 
Page  on  Wills,  {  678.  The  devise  was  to  a 
class  of  chlldrm  of  the  testator.  This  class 
was  fixed  by  the  conditions  that  existed 
at  the  death  of  the  testatw.  And  the  in- 
terest of  any  that  might  die  before  the  pe- 
riod of  distribution  passed  to  their  heirs. 
SO  Bug.  Bncy.  (2d  ed.)  719-721. 

2.  It  is  Insisted  tiiat  the  direction  of  the 
verdict  was  erroneous  for  the  reason  that 
than  was  no  allegation  in  the  petition  that 
there  was  no  admtaiistratitm  on  the  estate 
ot  tbs  ancestors  of  the  plaintiffs,  or  that 
the  administrator  had  consented  to  the  bring- 
ing of  the  suit,  or  tiiat  the  executor  had  as- 
sented to  the  devise,  and  that  there  was  no 
svidoiee  OQ  any  of  these  points.  In  Green* 
Held  T.  Mclntyrs,  112  Oa.  681.  88  8.  B.  44, 
It  appears  frmn  the  original  record  that 
there  was  an  amendmait  to  tiie  petition,  al- 
lying no  administration,  and  a  nonsuit 
was  granted  In  that  cass  on  tiie  ground 
that  the  all^tlon  was  not  sustained  hs 
the  proof.  In  Ommmey  r.  Bentley,  114  Oa. 
740,  40  S.  B.  765  01),  it  was  held  that,  hi  a 
salt  by  hrtrs  to  recover  land,  the  failure  to 
make  the  proper  allegation  with  reivect  to 
tiie  anbject  ot  administration  conld  be  prep- 
ay presented  at  the  trial  by  a  reqnest  to 
duirg&  It  is  etmtended  by  connseA  for  de- 
fendant In  error  that  the  proper  method  td 
raising  this  qoestton  tH&nt  by  special  de- 
murrer OT  plea  in  abatmnent,  and  he  asks 
that  the  decision  last  cited  be  reviewed  so 
Car  as  It  conflicts  with  this  view.  Under 
the  view  we  are  constrained  to  take  In 
the  present  case,  It  Is  unnecessary  to  anes- 
tlon  the  soundness  ot  the  declBton  last  dt* 
ed.  There  Is  no  special  asslgnmmt  of  er- 
ror raising  In  terms  the  qnestlMi  as  to 
the  defect  In  tbe  petition  resulting  from  a 
failure  to  allege  want  ot  adminlstratiCHi,  or 
want  ot  assent  to  the  devise.  There  Is 
an  ssslgmnent  ot  error  that  "the  court  erred 
In  directing  a  verdict  tor  plaintiffs  tor  the 
recovery  <tf  the  Isnd.**  It  Is  soD^t  to  raise 
this  question  under  this  assignment  of  er- 
ror. In  Phillips  V.  Railway  Go.,  112  Oa.  107, 
or  S.  B.  418^  It  was  held  that  a  bUl  of  ex- 


ceptions* which  recited  that  the  Judge  di- 
rected a  verdict  tot  the  defendant,  and  that 
'plaintiffs  excepted  to  said  ruling  of  tiw 
court,  and  now  excepts  and  assigns  the  same 
as  entur,"  raised  only  the  question  as  to 
whether  the  evidence  offered  supixvted  the 
allegation  of  tiie  petition,  and  did  not  raise 
the  question  as  to  whethor  the  plaintiff 
was,  as  matter  of  law,  entitied  to  a  recor* 
ery;  that  la,  that,  under  such  an  assign- 
ment of  error.  It  was  tor  this  court  simply 
to  ascertain  whelhw  the  averments  In  the 
petiticm.  witiioat  reference  to  their  legal 
effect,  wwe  snpp<uted  by  the  evidence- 
applying  tiie  rule  In  reference  to  nonsuits 
to  the  direction  of  a  verdict.  This  decl- 
sttm  was  concurred  In  by  fdx  judges,  has 
never  been  overruled,  and  is  cmitrtrfllnff 
In  tiw  present  case.  The  soonduess  ot  tiiit 
declBl<m  was  questlotted  by  the  writer  In 
Kelly  T.  Stirouse,  116  Ga.  874,  43  S.  B.  280 
ao  887.  The  writer  Is  still  Inclined  to 
lais  view  there  presented,  but  the  det^ou 
has  never  been  overruled,  and  must  be  fol- 
lowed. 

Judgmaot  affirmed.  All  the  Justices  coo- 
cur. 


WTLIilAHS  V.  80UTHBBN  BT.  CO. 
{Supreme  Ooort  of  Georsia.  Nov.  12,  180&) 

RAIIJB0A.D8  —  AOOIDKIIT  AT  GSOSSIHO  —  QOTS- 

TIOK   FOB  JUBT. 

The  eridenee  was  of  sndi  a  ehanirter  ss 
to  require  the  sabmisBlon  to  the  Jury  of  the 
iMues  raised  thersin.  and  It  was  error  to  grast 
a  nonsalt.  j 

[Ed.  Note.— For  cbm!S  tapolnt  sss  Osat.  Bifr  ' 
Tol.  41.  Railroads.  H  llfi£4lfl3L] 

(Syllabus  by  tiie  Court.) 

Error  from  Superior  Court,  Habersham  | 
County:  J.  J.  Keinsey.  Judge. 

Action  by  Rachel  Williams  against  ths 
Bonthera  Railway  Company.  Judgment  for 
defendant,  9xA  plaintiff  brings  error.  Re- 
versed. 

Arnold  A  Arnold.  Harrey  Hill,  and  J.  GL 
Edwards,  for  plaintiff  In  erm.  John  J. 
StrKAland.  for  defendant  In  vzor. 

ATKINSON.  J.  Wboi  It  was  alum  by 
flie  erldence  that  tiie  deceased  came  to  his 
death  by  tiie  running  of  the  locomotlTe.  cars, 
and  other  machinery  by  the  agents  and  serv- 
ants of  the  defendant  mgagsd  in  the  operm- 
tion  them^  ths  statutory  presnmp^n  vecl- 
fled  In  the  Civil  Code  of  1886,  I  2821,  ansa 
Under  tiie  i»orislons  of  tiie  statute  Jnst  re- 
ferred to,  the  liability  of  the  raUioad  com- 
pany, when  once  established  Iqr  ^vamnp- 
tion,  will  remain,  "unless  the  company  shall 
make  It  appear  that  their  ag«its  have  cxw- 
dsed  all  ordinary  and  reasonable  care  and 
diligence.**  Undv  no  view  of  the  evidaice 
could  It  be  said  that  the  def  aidant  has  sbowu 
its  agents  to  have  been  in  the  tt^mrviae  of 
all  ordinary  and  reasonable  care  and  dill- 
genoe  at  the  time  of  Qis  commission  of  ths 
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homicide  Tiu^  were  nmiUiig  throngh  a 
town.  vA  arm  a  public  craning  where  tbej 
bad  reaMm  to  anttcipata  the  pretence  of 
persmu.  The  deceased  was  where  he  had  a 
li^t  t»  be,  In  the  street  The  ground  was 
mntnal.  The  probabtUtT'  is  that  the  whistle 
was  blown  only  at  the  mile  limit  because  that 
was  the  asnal  place  for  tlie  engine  to  give  the 
station  dgnal,  and  It  was  running  at  the  rate 
of  40  or  46  miles  an  hour,  and  the  nii^t 
operator,  who  was  the  agent  for  the  de- 
fendant, testified  that  It. was  about  a  minute 
and  a  half  from  the  time  It  blew  until  the 
train  passed  fibe  depot  Without  blowing 
another  time,  the  serrants  of  the  defendant 
Id  charge  of  this  train  ran  at  this  terrlflo 
rate  of  speed  aronnd  a  curve  wlfliln  about 
80O  yards  from  the  depot  and  over  the  cross- 
tab where,  the  deceased  was  struck,  and  not 
even  the  agent  of  the  defendant  seems  to 
have  heard  the  bell  ring.  Running  at  that 
high  rate  of  speed.  It  would  have  been  hardly 
possible  for  persons  crosstab  the  railroad 
track  on  the  public  crossing,  In  rehldes  or 
otherwise,  to  escape  Injury  from  the  train. 
The  conditions  were  such  that  those  operating 
the  train  did  not  eren  know  that  they  had 
stmck  the  deceased,  imtil  after  the  news  had 
been  telegraphed  ahead  by  the  nlgAt  (^kerator, 
althoui^  th^  were  bound  to  anticipate  bis 
presence  ther&  It  Is  ImpossiUe  to  see  how 
tills  could  have  happened  if  the  servants  of 
the  defendant  had  been  In  ttie  ucerdse  of 
ordinary  and  reasonaUe  care.  The  jodg- 
ment  of  nwsnlt  could  not  haTe  been  awarded 
upon  the  theory  that  there  was  no  n^Hgence 
upon  the  part  of  the  defendant 

It  is  Insisted,  hoverer,  tbat  the  plalnturs 
husband,  by  the  ewelse  of  ordinary  care 
and  diligence  upon  his  own  part,  could  haTS 
avoided  the  consequences  of  the  deCendants 
negUgeDce.  and  for  that  reason  the  pialntlfl 
oonid  not  recover.  burden  of  proof 

reste  iqton  the  defendant  to  eatebllsh  this 
defoise.  CIt.  Oode  1896^  $  5160;  VwSkaet 
r.  Behr,  IS  Ga.  671;  City  OoonctI  of  Augusta 
T.  Hudson,  88  Oa.  899,  15  8.  B.  678  (S)  ; 
Oeoi^  Midland  B.  Go.  r.  Braiu,  87  Oa. 
670,  18  8.  B.  080.  Tbia,  o(  course*  may  be 
accranplished  by  the  plaintiff's  evidence^  If 
it  so  autborbses.  But  the  rule  applies  only 
after  the  dtfendanfs  negligence  b^ns,  and 
Its  existence  becomes  aj^rent  Bmnswtdk 
R.  Ga  T.  Gibson,  97  Ga.  497,  26  S.  E.  484; 
Western  A  Atlantic  B.  Go.  t.  Ferguson.  118 
Ga.  706,  89  S.  B.  806;  64  L.  B.  A.  802;  At- 
lanta K.  *  N.  By.  Co.  T.  Oaidner,  122  Ga. 
82.49S.B.818(4). 

If.  after  the  negllgrace  of  tiie  deftodant 
c<Hnnience4  the  deceased  became  aware  there- 
of, m,  by  the  ex^se  of  ordinary  care, 
should  have  become  aware  tbereot  ud  th&i 
and  hereafter  failed  to  exercise  ordinary 
and  reasonable  care  and  diligence  for  his 
own  safety,  there  could  be  no  recovny.  The 
deceaaed'a  want  of  ordinary  care  Is  a  quea- 
tlon  tor  the  Jury,  concerning  which  th^  are 
oxcluslva  judges,  just  as  ttieiy  are  con- 


cerning the  negligence  of  the  defendant 

It  was  for  tlw  jury  to  say,  under  the  par^ 
ticular  circumstances  of  this  case,  at  wbat 
time  the  n^llgoice  of  the  defendant  began. 
When  did  the  deceased  know  of  lt7  Or 
when  did  Its  existence  become  apparent  so 
that  under  the  particular  attendant  con- 
ditions, the  deceased,  by  the  exercise  of  ordi- 
nary care,  should  have  known  of  Ite  ex- 
istence? The  n^tlgence  could  not  be  said 
to  have  commenced  until  after  the  train 
reached  the  blow  post  400  yards  from  the 
crossing,  and  the  engineer  failed  to  begin 
slackening  the  speed.  We  are  left  to  sur- 
mise as  to  when,  If  ever,  ite  existence  became 
known  to  the  deceased,  tor  he  was  never 
beard  to  say.  Then  we  may  ask :  When  did 
the  negligence  become  so  apparent  that  one 
standing  where  deceased  was  should,  by  the 
exercise  of  ordinary  care^  have  known  of 
Ite  existence)  This  could  only  be  answered 
by  the  jury. 

Under  the  blow  post  law,  the  engineer,  at 
a  point  400  hundred  yards  before  reaching  the 
crossing,  was  bound  to  ring  the  bell,  and  to 
continue  to  slacken  the  speed  of  the  train  so 
as  to  avoid  Injury  to  persons  on  the  croeslng. 
Between  the  blow  post  and  the  crossing  was 
a  cut  and  a  curve  through  which  and  around 
which  the  train  ran.  In  coming  through 
the  cut  the  headlight  commenced  to  flash 
upon  the  bo  usee,  and  did  not  straighten  down 
the  track  until  the  curve  was  rounded.  TWs 
point  was  about  700  feet  from  the  crossing. 
TTp  to  the  time  of  rounding  the  curve,  it 
could  hardly  be  said  tbat  it  was  apparent  to 
any  reasonable  person  tbat  ttie  engineer  did 
not  intend  to  obey  the  blow  post  law  by  slack- 
enlng  the  speed  and  keeping  the  engbie  un- 
der such  contrtd  as  to  avoid  Injury  to  any  «ie 
uiKm  the  crossing.  At  what  time  after  round- 
ing the  curve  it  ahonld  have  beonne  appar- 
ent to  <Hie  at  or  near  the  crossing  ttiat  the 
engineer  was  violating  tin  blow  post  law,  it 
is  difficult  to  asoertain.  There  was  evidence 
to  tiie  effect  that  It  was  the  custom  of  the 
train  ordinarily  not  to  stop  at  Ut  Airy.  But 
the  costran  not  to  stop  does  not  mean  a  cus- 
tom not  to  observe  the  blow  p(wt  law.  Two 
of  the  witnesses  for  the  plamufl  teetifled 
that  In  their  opinion  the  deceased  was  obli- 
ged to  know  that  the  train  was  not  going  to 
stop,  but  that  is  a  very  different  mat^  from 
testifying  tliat  It  was  4?parent  to  tbq  de- 
ceased tbat  the  blow  post  law  would  be  dis- 
regarded by  the  engineer.  After  the  train 
had  rounded  tlie  curve  and  had  been  seen  by 
the  deceased.  It  may  not  even  thou  have  been 
apparent  that  the  engineer  was  vlc^ating  tiie 
blow  iMSt  law.  BefWe  a  nonsuit  would  have 
bem  authorised,  It  would  be  necessary  for  the 
evidence  to  have  affirmative  shown  that 
the  negligence  ot  Qib  defendant  was  appar- 
ent, and  that  after  It  became  apparent,  the 
deceased  was  so  minting  In  ordinary  care 
and  diligence  tor  his  own  safety  ss  to  per- 
mit bis  own  negligence  to  become  the  pmt- 
mate  cause  of  the  tnjnij.  Tba  time  at  whleh 
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die  deftendanl^  negHgence  became  apparent 
was  entlrel7  too  Indefloite  to  enable  tbe 
CO  art  to  hold,  as  matter  of  law,  that  after  It 
did  become  apparent  the  deceased  failed  to 
exercise  ordlniu^  care  and  dUlsence  tm  Us 
own  safe^.  The  role  of  dllli^nce  and  the 
precanttoQ  necessary  to  be  taken  the  de- 
ceased In  sncb  a  case  Is  applied  by  Mr.  Jus- 
tice Cobb,  in  the  case  of  Western  A  Atlantic 
Railroad  Co.  t.  Ferguson,  aopra. 

If  it  Is  to  be  said  that  before  going  on  the 
track,  It  was  the  doty  of  the  deceased  to  look 
for  tbe  approach  of  a  train,  that  woald  not 
aftect  the  case,  because  It  does  not  affirma- 
tively appear  that  he  did  not  look;  and,  as 
already  discussed.  If  be  had  looked,  and  had 
really  seen  the  train,  the  evidence  Is  too  un- 
certain, as  to  when  the  negligence  of  tbe  de- 
fendant became  apparent,  to  show  that  he 
oould  then,  by  the  exercise  of  ordinary  care, 
have  avoided  tbe  Injury  to  himself.  Again, 
there  were  several  railroad  tracks  side  by 
side  which  lay  in  his  way,  and  which  the 
defendant  intended  to  cross.  When  he  was 
first  seen  by  the  witnesses,  and  when  the 
glare  from  the  electric  headlight  first  appear- 
ed upon  the  crossing,  be  was  already  up<m 
one  of  the  railroad  tracks,  proceeding  to 
cross.  It  may  be  that  as  soon  as  the  train 
rounded  the  curve  he  did  see  It,  but  such 
might  not  necessarily  make  It  Incumbent  up- 
on him  to  retrace  his  steps,  or  stand  stilL 
He  was  already  In  a  place  of  danger,  and  it 
may  be  that  diligence  would  have  directed 
ttuit  he  move  on.  He  m^  have  been  more 
or  less  confused  by  the  number  of  tracks 
and  tbe  dazzling  brilliancy  of  the  light,  and 
he  may  have  been  more  or  less  negligent  In 
his  movements  about^olng  on  tbe  track;  but 
his  negligence,  under  those  conditions,  might 
go  to  diminish  the  amount  Of  the  recovery, 
rather  than  to  defeat  the  cause  of  action  alto- 
gether. We  are  of  the  opinion  that  upon  the 
theory  of  a  want  of  ordinary  care  upon  the 
part  of  the  Injured  person,  the  evidence  does 
not  authorize  a  nonsuit;  and  the  Judgment  of 
the  court,  being  unauthorized  upon  either  of 
the  two  theories  upon  which  It  Is  predicated, 
should  be  reversed. 

Judgment  reversed.  All  the  Justices  con- 
cnr. 


MOORB  et  aL  v.  MOORB  at  «L 
(Snpieme  Court  of  Georgia.  Nov.  18,  1906.) 

1.  EJjECTHEnT  •—  ASBWm  —  DZSOLAIHEB  — 

Ajubndueht. 

Where  the  answer  to  an  actdon  for  land  de- 
nied possession  in  defendant,  it  was  not  er- 
ror to  refuse,  at  the  trial  term,  to  enter  a 
disclaimer  at  the  plaintiff'B  Instance,  and  to 
allow  the  defendant  to  amend  hia  answer  hy 
withdrawing  such  denial. 

2.  Sam— Evidence— Allow ANCT  lo  Widow. 

Where,  in  such  an  action,  plaintiff  based 
hit  claim  for  the  recovery  upon  tixt  tact  that 
his  anceator  died  In  possession  of  the  realty 
sued  for.  proof  that  it  was  set  apart  as  a 
year's  sunxnt  to  the  widow  of  the  ancestor, 


end  that  pluntlff  was  not  her  hdr,  required  » 
finding  for  defendant 

(a)  '^When  a  report  of  appraisers  to  set  apart 
a  year's  sapport  shows  that  they  appraised  the 
entire  estate  of  the  decedent  and  designated 
the  whole  of  it  as  the  years  sujwort  to  l>e 
allowed,  failort  to  minately  desmbe  in  the 
report  the  realty  beloi^ng  to  tbe  estate  does 
not  render  the  proceeding  void." 

(b)  When  a  year's  support  Is  set  apart  oat  «f 
homestead  property,  the  nomestead  becomes  ex 
tingnished. 

(c)  The  fact  that  plaintiff's  ancestor  fa«d  a 
homestead  set  apart  in  the  land  sued*  for  la 
no  way  stmigthened  'his  title  thereto. 

(Syllabus  by  the  Court) 

Error  from  Superior  Oonr^  Banks  Ooim^ ; 
R.  B.  Russell,  Judge. 

Action  1^  W.  F.  Moore  and  others  against 
Nancy  Jane  Moore  and  others.  Judgment  tor 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

W.  F.  Moore,  his  fire  broth^s,  two  sisters, 
and  the  children  of  a  deceased  sister,  aJI  as 
heirs  at  law  of  Ell  Moore,  deceased,  brought 
an  action  to  recover  nine-tenths  undivided 
interest  In  a  described  tract  of  land  against 
Nancy  Jane  Moore  and  others.  The  sixth 
paragraph  of  the  petition  allied  tbat  the 
defendants  were  In  p08Bes8l<ni  of  tbe  premises 
In  guestlon.  All  of  tbe  defendants  answered 
at  the  appearance  term.  'Hie  answer  of 
Nancy  Jane  Moore  specifically  denied  the 
sixth  paragraph  of  the  petition,  and  the  re- 
spective answers  of  all  the  othw  dtfendants 
denied  generally  all  the  paragraphs  of  tbe 
petition.  At  the  trial  term  plaintlffi^  counsel 
made  a  written  motion  requesting  the  court 
to  grant  an  order  to  the  effect  that,  aa  de- 
fendants had  filed  disclaimers  to  the  land 
sued  for,  they  were  therefore  discharged  from 
the  case,  and  were  not  ^titled  to  defend 
same  except  as  to  mesne  profits.  The  court  re- 
fused to  grant  such  order,  but  permitted  de- 
fendants to  amend  their  several  answers  by 
striking  therefrom  all  d^als  of  paragraph 
6  of  the  petition,  which  alleged  that  they  wm 
In  possession  of  the  premises.  Tbe  case  was, 
by  consent,  tried  by  the  Judge  without  tbe 
intervention  of  a  Jury.  Judgment  was  ren- 
dered In  favor  of  the  defendants,  and  plalntiOb 
excepted  to  bikA  Jodgmmt,  and  to  rarlons 
rulings  made  during  the  triaL 

W.  W.  Stark,  for  platntlfCs  In  error.  H.  H. 
Perry,  A.  J.  GrlflUi,  and  Oscar  Brown,  for 
defendants  In  error. 

FISH,  J.  (after  stating  tbe  facte).  L  Tbe 
court  did  not  abuse  Its  discretion  in  refusing 
to  grant  the  order  requested  by  plaintiffs' 
counsel,  as  above  set  out,  and  In  allow)  ng 
defendants  to  amend  their  answers  by  wlUt- 
drawlng  therefrom  all  denial  of  their  posses- 
sion of  the  premises.  It  Is  true  that  defend- 
ants were  not  entitled  to  defoid  the  suit 
without  admitting  that  they  w»e  in  pos- 
session of  the  premises  In  dispute  at  tht 
commencement  of  the  action  (Civ.  Code  ISQB. 
I  5656),  bu{  no  ord»  has  hem  previously 
takm  in  reference  to  a  disclaimer,  and  when, 
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nt  tlM  trial  term,  plalntlfFs  moved  for  SDcta 
order,  the  court  could  allow  defendanta  to 
amend  their  anawers  by  wltbdrawlns  their 
<3enla]B  of  the  allegatlw  that  they  were  in 
posseeslon  of  the  premises.  All  partlea  may, 
at  any  stase  of  the  cause,  as  matter  of  rights 
amend  thelt  pleadings  In  all  respects,  whether 
In  matter  of  form  or  of  substance^  provided 
there  Is  raongh  In  the  pleadings  to  amend  by 
(ClT.  Code  1895.  {  6007) ;  and  the  coort  may, 
lo  its  discretion,  at  the  trial  tenn  permit  a 
defendant  to  set  np  a  new  fact  or  defense  by 
way  of  ammdmoit,  If  the  drcnmstances  of 
the  case^  or  substantial  Joatlee  betwe«i  the 
parties,  require  that  sudi  amendment  be 
allowed.  Acts  ISffT,  ii.  S6.  It  follows  that 
even  If  the  withdrawal  defendants  of  that 
portitm  of  tlielr  answers  dmylng  the  auc- 
tion fKf  the  petltloa  that  tti^  were  In  posses- 
sion of  the  premlseSt  In  order  that,  under 
the  pleadinc  act  (CHt.  Oode  18BB,  I  4861). 
such  allegation  might  be  taken  as  true,  was 
tantanmrnt  to  ttie  setting  tq*,  ammdmoi^ 
of  a  new  fact  or  detoise^  it  was  in  the  di** 
cretlon  of  tin  court  to  allow  it,  and  the  court 
did  not  abuse  Its  discretion  In  doing  so. 

2.  The  plalnttfliB  idled  fw  a  reooT«7  upon 
the  admission  by  defendants,  at  the  trial, 
that  plabitUCs  w«fe  aU  of  the  helra  of  BU 
Moore,  ezoepft  «w;  that  EU  Moore  ^ed  In- 
testate^ and  there  had  nerer  beoi  any  ad- 
ministration uptm  his  estate;  and  vpm  proof 
that  he  had  the  land  In  dispute  set  apart  as 
a  homestead  for  the  benefit  of  his  wlfe^  Nan- 
C7  ilvae,  iB  1868;  that  he  died  In  possession 
of  the  reraises  in  1877,  and  that  Nancy 
Moore  died  In  190S.  The  fftct  that  plalntUTs 
anceatw  had  a  homestead  set  apart  In  the 
pranlses  In  no  way  strengthcsied  his  title 
thereto,  nor  that  of  his  heirs.  Latham  v. 
Inman.  88  Oo.  G06^  Ifi  8.  B.  8  (1).  It  Is  well 
settled  tiiat  in  tn  action  fior  land.  Ivoiu^ht 
by  an  heir,  proof  that  hia  ancestor  died  In- 
testate seised  and  possesaed  of  the  premises 
sued  for,  and  that  there  had  been  no  admln- 
Istratltm  upm  his  estate,  makes  a  prima 
fade  ease  for  a  recorery.  The  question, 
therefore,  arises:  Did  the  def&idante  orei^ 
come  sndk  a  case  tn  tlie  trial  under  reriewT 
One  of  the  defenses  relied  on  1^  defendanto 
was  that  after  the  death  of  plaintiffs'  ances- 
tor, Bll  Moore,  the  land  In  dispute  was  set 
apart  to  his  widow.  Nancy  Moore,  as  a  year's 
support,  and  tbat,  upon  her  death  intestate^ 
title  to  the  same  descended  to  her  heirs,  and 
Hut  platatlflEs  were  not  her  belrs.  The  onty 
matter  InvolTed  In  this  defaise  about  which 
there  was  any  dispute  was  whethor  the  land 
had  been  so  set  apart  Defimdants  offered 
in  evidence  t3ie  return  ot  th»  appralsws  ap- 
pointed to  set  aside  a  year's  support  for  Nan- 
cy Moorei  mode  July  8,  1877,  which,  aftor  re- 
citing the  fact  ot  tbsta  appointment,  etc,  and 
that  th^  might  set  apart  the  whole  <tf  tlie 
estate,  i(  upon  a  tair  Talnatlon,  it  did  not 
amount  to  more  than  1500,  proceeded  as 
follows:  "In  Investigating  the  circumstanoes 
of  aald  estate  and  family  and  the  pnverty 


produced  to  us,  there  was  100  acres  of  land  at 
$400;  om  cow  and  calf,  $12;  seven  bead  of 
sheep)  $7;  one  sideboard  and  one  cupboard, 
$2;  three  chairs  and  one  table,  $lJiO;  one 
wash  pot  and  tvh,  $1.26.  Bald  estate  npoa  a 
fair  valuation  made  by  us,  and  we  were  duly 
swwn  b^cre  each  other  to  make  a  troe 
Inventory  or  valnatiMi  of  said  estate  and  we 
certify  that  the  tor«g(ring'  is  a  tme  and  pa> 
feet  inventory  of  all  the  sstato  of  said  BU 
Mowe,  deceased,  as  was  produced  to  ns  by 
Nancy  Moore,  wldov  ot  sold  deceased,  and  we 
hereby  set  aiwrt  the  whole  of  said  estate  to 
Nancj  Mom,  widow  of  Bll  Ifowe,  deceased, 
for  t  twelvemonth's  supput.**  This  return 
was  admitted  In  eridnoe  over  the  ob]ecti<m 
of  the  pUintUAi  '*that  the  same  was  void 
for  uncertainty,  as  thore  was  no  descripttim 
of  the  land  purported  to  be  set  aside  as 
a  twelvemonth'a  supp<Mt.*'  An  ttceptton  by 
plaintiffs  to  tUs  ruling  is  one  of  the  assign- 
ments of  error  presented  for  adjudication. 

The  record  of  the  return  of  appraisers  to 
set  aside  a  year's  support  raiders  it  the 
Judgment  of  the  ordinary  (Fulghum  v.  Pnl- 
gbum,  111  GhL  637,  86  S.  B.  602,  and  Clt), 
and  where,  by  such  a  Judgment,  It  appears. 
In  general  terms,  that  the  whole  of  the  prop- 
erty of  the  decedent  was  set  apart  as  a  year's 
support,  the  Judgment  Is  not  void  because  of 
the  want  of  a  minute  description  therein  of 
realty  belonging  to  the  estate,  but  the  snbject- 
mattw  of  the  Judgment  may  be  shown  by  any 
competent  evldmce.  Strlngf^ow  v.  String- 
fellow,  112  Ga.  494,  87  S.  B.  767;  Allen  v. . 
LIndsey.  118  Oa.  621,  88  8.  B.  976.  It  will 
be  seen  from  the  return  of  the  appraisers, 
now  under  consideration,  that  they,  after 
stating  that  they  were  to  set  apart  the  whole 
of  the  estate,  if  it  "did  not  upon  a  fair  valua- 
tion amount  to  more  than  $S00,"  and  after 
making  an  Itemized  Inventory  and  valuation 
of  the  property  of  the  estate,  concluded  the 
return  by  declaring,  "and  we  hereby  set 
apart  the  whole  of  said  estate  to  Nancy 
Moore,  widow  of  BU  Moore,  deceased,  for 
a  twelvemonth's  support"  Tbey  valued 
each  Item  of  the  properly  separately,  and 
then  found  that  the  aggr^te  value  did  not 
exceed  $600,  and  In  accMtlance  with  their 
duty,  under  such  clrcumBtances,  set  the 
whole  of  the  estate  apart  as  a  year's  sup- 
port The  mere  fact  that  the  return  shows 
that  the  widow  pointed  out  to  the  apprais* 
ers  the  property  of  the  estate  which  they 
inventoried,  valued  at  less  than  $500,  and 
thai  set  apart  to  her  as  the  whole  of  the 
estate^  does  not  Invalidate  the  return,  nor 
ahow  that  the  property  set  apart  Is  not  de- 
scribed as  being  all  of  the  estate^  Our  stat- 
ute, in  reference  to  the  setting  apart  of  a 
year's  soppwt,  does  not  provide  how  «r  from 
whom  the  appraisers  appointed  for  this  pur- 
pose are  to  ascertain  the  facta  necessary 
to  an  iDtelllgent  ai^  proper  discharge  of 
the  duty  Incumboit  upon  than.  No  fwmal 
procedure  is  jarescrlbed  by  which  they  are 
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to  be  gnlded  and  governed  in  makliiff  tbelr 
liiTeatlsatlon.  pwillmlnary  to  deciding  Hie 
qu^itlon  lubmltted  to  tban,  and  making 
tlieir  return  to  the  ordlnaiT<  Tb^,  as  dis- 
creet men,  are  at  liberty  to  get  the  reqniaito 
Information  from  such  sources  as  they  may 
deem  most  trustworthy;  and  when  they 
have  obtained  1^  "If  It  riiall  appear  i^on  a 
Just  appralsemokt  oi  tiM  estate  tbat  It  does 
not  exceed  In  Talne  tiie  som  of  9900;  It  shall 
be  tbe  duty  of  tba  appralsera  to  set  apart 
the  whole  of  said  estate,"  etc:  Olr.  Oode 
1890,  I  846S.  If.  In  maldng  their  return, 
the  appraisers  have  acted  upon  Insoffldent 
or  misleading  Information  as  to  titie  pnp- 
arty  owned  1^  the  decedent  at  the  time  ef 
his  death,  or  as  to  any  other  relevant  fact 
upon  which  ttielr  retom  may  In  iiart  be 
predicated,  the  law  provides  a  remedy  for 
any  pmm  whoee  legal  tights  may  be  In- 
Jurlonsiy  affected  thereby,  1^  giving  to  soch 
person  the  rii^t  to  caveat  the  return;  and, 
upon  a  trial  of  the  Issue  thus  raised  before 
tiie  wdlnary,  all  tiie  relevant  facta  may  be 
developed  1^  oompetmt  and  1^1  evidence 
Introdneed  for  thto  pnrpose,  and  the  retom, 
if  IncDirect  and  imivoper,  nndw  tiie  facto 
disclosed,  may  be  corrected. 

The  finding  or  return  of  the  appraisers 
la  prima  fftde  correct,  whatever  mi^  have 
been  the  source  of  the  information  upon 
whldb  they  based  i^  onlesa  It  shows  iqmd  Ite 
ftce  tbat  they  acted  In  reckless  disregard 
of  their  dat7.  Hence,  if  tliey  find  that  the 
schedule  ctf  the  pnpoty  which  they  set 
apart  as  a  year's  sivport  embraces  all  tike 
property  ct  the  estate;  this  Is  presumed  to  be 
true,  until  the  return  Is  levdly  set  aside. 
It  follows  tbat  If,  as  In  the  present  cas^ 
their  return  ebows  that  Oiey  found  tbat  the 
whole  property  of  the  estate  competed  ot  a 
designated  number  of  acres  of  land  and  cov 
tain  designated  and  itemised  arttclea  of  per- 
sraal  prop^ty.  all  of  which  they  valued  at 
less  than  $500  and  set  aside  as  the  year's 
siqipor^  the  effect  of  the  return,  in  so  far 
as  the  Questlim  ot  tiie  suffldenor  €t  tto  de- 
scriptlMi  of  the  land  la  concerned,  is  to  de- 
scribe the  land  as  being  all  the  land  belong- 
ing to  the  estote.  The  mere  fact  that  the 
return  may  Indicate  that,  in  reaching  the 
condodon  tbat  the  land  which  they  exam- 
ined, valued  and  set  apart  was  all  of  the 
real  estote  which  tiie  decedent  owned  at  the 
time  of  his  death,  they  acted  upon  infonna- 
tlim  derived  fmn  a  given  source,  cannot 
affect  tbe  description  of  tbe  land  given  in 
their  return.  It  la  still  in  effect  described 
in  tbe  return  as  all  <tf  the  land  belonging 
to  the  estote.  If  the  trhole  of  the  estote  <tf 
BU  Uoore  was  set  apart  to  his  widow  as  a 
year's  sc^pcurt,  as  we  think  the  return  shows, 
then  It  follows  that  a  judgment  In  favor  of 
the  d^^endanto  was  demanded,  because  plaln- 
ttfla  based  tbelr  claim  for  a  recovery  oa  the 
presumption  that  the  land  sued  tor  belonged 
to  tbetr  ancestor,  Bli  Moore,  by  reason  of 
Ibe  fact  that  he  was  In  posseBslon  of  tiie 


same  at  tite  time  ot  Us  deaSi;  and  even 
granting  flat  be  did  own  It  when  he  died, 
as  all  of  h|^  estote  was  set  apart  to  Us  wl^ 
ov  aa  a  year's  sivport,  this  land  waa  nec- 
essarily included  as  a  part  thereof.  This 
being  true,  title  to  this  land  vested  In  tbe 
widow  (Gtv.  Oode  1805,  |  tbe  bome- 

stead  being  meriB^  Into  ttie  yeai'a  sqpport 
(Bardwell  r.  Bdwarda,  117  Oe.  824.  46  B. 
40;  and  dt);  and  upon  her  deatii  it  deecen^ 
ed  to  ha  belts  at  law,  and  not  to  the  plaln> 
tifliB,  who  are  heirs  of  Bli  Moore,  but  not  of 
his  widow.  Nan(7  Moore^  tbelr  stwrnother. 
This  ruling  effectually  disposes  of  the  case, 
and  It  te,  timefor^  not  necessaiy  to  deal 
with  the  other  defenses  relied  <m  bj  defted- 
snts. 

Judgment  affirmed.  AU  the  Justices  con- 
cur. 


MILLBB  *  oa  T.  MeKBNZn. 

(Supreme  Court  of  Oeorgia.  Kot.  14,  IMNL) 

1,  EVIDBNCB— -HeABSAT  EvIDKNCE. 

Hearsay  evidence  baa  no  probative  valuer 
[Bl  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  20,  Bvldenoe.  |  243a] 

2.  SAIOD— DSOUKATIOITS  OV  AOKITT. 

The  declarations  of  an  agent,  whan  not 
made  doni  fnret  opus;  as  a  part  of  the  res 
(eats,  aze  hearsay. 

[Bd.  Note.— For  casea  In  point,  ses  OanL  Dig. 
vol.  20,  Drldence,  |  887.1 

8.  Appeal— Rxvixw. 

Wboi  the  rales  above  laid  down  are  ap- 
plied in  the  presattt  case,  the  verdict  as  to 
the  contested  issue  was  onantiMwlasd  bj  tbe 

evidence. 
(Syllaboa  by  tbe  Oourt) 

BbTor  from  Oltgr  Court  of  Atlanta ;  H.  M. 
Beld.  Judge. 

Action  by  Oeoi^  M.  McEenale  against 
Miller  &  Co.  Judgment  for  plaintiff,  and  de- 
f  endanto  bring  error.  Beversed. 

Tbe  plaintiff  instituted  by  attocfament  an 
action  of  assumpsit  against  Miller  A  Oo^  a 
firm  whoee  members  were  nonresidento  of 
the  state.  Tbe  declaration  la  In  part  as  fol- 
lows: •'(2)  Petitioner  shows  Oat  aald  de- 
fendante  ate  indited  to  blm  to  the  prin- 
cipal sum  of  tliS82L57,  besides  totereat,  by 
reason  of  tbe  following  facte:  On  Jannair 
2S,  1904,  your  petitioner  bought  of  tbe  de- 
fbndanta  lOiOOO  bushels  of  wbei^  at  91% 
cento  per  busbel,  end  defnidsnte  e»cnted 
to  petitioner  on  said  date  their  cMitract  for 
the  same.  Subsequent  to  said  pnnAaae.  pe- 
titioner decided  to  sell  said  wheat  and,  oa 
the  16th  day  of  February,  1904,  he  gave  the 
defiandante  an  order  to  sdl  tiie  aame,  and 
tbe  same  w«s  oecuted  tor  Urn  br  defend- 
ante  at  86%  coite  per  bush^  tbetet^  net- 
ting to  i^tioner,  aftv  the  peyment  of  de- 
fendants commissions,  the  sum  of  $500. 
(8)  On  the  iTtb  day  of  BWiruarr,  1904*  pe- 
titioner bought,  tbrou^  defendants;  lOuOOO 
bushels  of  wheat  at  97%  cento  per  bodiaL 
Subsequently  petitioner  decided  to  adl  the 
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UB»,  and  pUeeA  wia  defvnduta  hli  otObi 
for  thmt  pnrpoBe.  and  when  tin  same  was  ex- 
ecuted by  tbe  dsCaidants  at  1M%  cents  per 
bnahel,  tberaby  netting  to  petitioner  after 
tbe  payment  of  defendant!*  oommlwtona,  the 
aum  of  9700.  (4)  In  addition  to  tbe  enma 
aforesaid,  i>etltloner  abows  tbat  be  bad  wltb 
the  dsfendanta  a  balance  on  account,  caab 
placed  with  tbtto,  of  9182Jt7,  maklns  a 
total  of  91.SS2.67."  Tbe  defwdanti  ansvm^ 
ed.  denying  tbe  all^tlonfl  contained  In  tbe 
abore  paragrapba.  On  tbe  trial  of  tbe  la- 
Boee.  tbe  eridence  for  the  plaintiff  consisted 
of  his  own  testimony  In  oonnectl<m  wltii  cer- 
tain ezblblta.  aa  followa;  The  Item  of  9182.- 
57  In  the  account  aned  on  was  the  balance 
doe  him  on  prlw  tranaactkma  according  to 
a  atatemoit  glren  him  by  tbe  boddnapsr  In 
the  Atlanta  office  ctf  tbe  defendants.  In 
refa«nee  to  tbe  other  two  Items,  tbe  pbilntlff 
Introduced  two  letters  from  If  liter  &  Oo.  to 
himself— one  dated  at  New  Tork,  January 
25,  190^  and  the  other  at  tbe  same  place, 
FAmary  17, 1004,  both  banning:  ''WehaTe 
this  day  bongtat  for  your  account  and  rlak, 
subject  in  all  respects  to  tbe  rules,  bylaws, 
and  castnna  of  tbe  Chicago  Board  of  Trade;** 
then  followed  a  statement  of  tbe  number  of 
bnabris,  each  letter,  reqwctlTely,  giving  the 
numbers  and  prices  as  set  out  In  the  plain- 
tiff's declarathm.  The  plaintiff  further  tee- 
tlfled  tiiat  be  bad  glren  orders  for  the  sale 
of  the  wheat  through  tbe  agents  of  the  de* 
fSndant  In  Atlanta,  and  later,  upon  tnanlry. 
had  been  told  by  soch  agents  tiiat  the  two 
sales  bad  been  made  at  the  respective  flgores 
set  forth  In  tin  petitl<m,  and  tbat  he  was 
dae  the  reqvectiTe  amonnbi  aned  for.  He  fur- 
ther stated  that  he  bad  a  memorandum  from 
Miller  &  Go.  that  tbey  bad  sold  the  first 
qnantl^  of  wheat  and  that  It  netted  blm 
tbe  9500  claimed  tboefor.  He  also  Intro- 
duced In  evidence  tbe  order  he  had  given  tor 
tbe  sale  of  the  second  quantity.  At  this  point 
tiie  plaintiff's  eridence  closed,  and  tbe  defend- 
ants introduced  tbelr  agent  hi  charge  of  the 
Atlanta  office,  who  testified  merely  aa  to  the 
second  order  to  sell,  admitting  that  it  had 
twen  received  by  him  from  tbe  plaintiff  and 
transmitted  to  the  home  office  of  tbe  de- 
fendants In  New  Torfc,  but  stated  that  the 
order  had  not  been  executed  by  them.  On 
this  evidence,  tbe  judge  cbarged  tbe  Jury  to 
find  a  verdict  for  the  plaintiff  for  91fi2Jt7 
dalmed  aa  balance  due  from  previous  trans- 
actlona,  and  for  tbe  9500  claimed  from  tbe 
sale  of  tbe  first  quantity  of  wheat ;  but  as  to 
tlie  9700  claimed  from  the  sale  of  the  second 
quantity  of  wheat,  he  pnt  tbe  question  to  the 
jury  as  to  whether  or  not  tbe  order  for  the 
aale  given  by  the  plaintiff  had  In  fact  been 
executed  by  the  defaidants  and  made  the 
plalntlff'p  right  to  recover  this  amount  de- 
pendent upon  an  affirmative  answer  to  tiito 
question.  The  Jury  returned  a  verdict  for 
the  full  amount  sued  tor.  Tbe  defendants 
made  a  motion  for  a  new  trial,  scmie  of  the 
qieclal  grounds  of  which  are  In  substance 


as  folknra:  (1)  It  was  emr  t»  Admit  la 
evIdMice  tiie  letter  of  Jannaiy  26  from  tbe 
defendante  to  ttie  plalntifl  In  reference  to  tbe 
purchase  of  tiie  first  quantity  of  wheat, 
cauae  "the  said  contract  Introduced  In  evt- 
dance  varied  from  the  contract  set  out  la 
plaintiff's  dedaratlon,  In  tbat  tbe  cmtiact  In- 
trodaced  In  evldeaee  was  one  by  which  th» 
defttadants  purchassd  as  agmte  for  tbe  plain- 
tiff, while  the  cmtract  set  out  In  the  plead- 
ings was  one  1^  which  the  plalntifl  purchased 
directly  tram  dtfsndants,  as  vendors."  (2) 
It  was  error  to  admit  in  evidence  tbe  letter 
oi  February  17th  from  tbe  defendante  to  tb* 
plaintiff  in  reference  to  the  purchase  of  the 
second  quantity  of  wheat  becanse  "the  con- 
tract offued  In  evidence  varied  from  the 
ccmtract  set  out  in  plalntUTa  declaration  iu 
that  the  oontract  oB&reA  in  evidence  was- 
one  bf  which  tiie  plaintiff  purchased  direct- 
ly from  the  dtfandante  as  vendors,  i^Ue- 
tbe  amtract  set  out  In  plalntffl's  declaration 
Is  a  oontrart  1^  which  tbe  defendante  acted 
OB  agente  tor  tbe  plaintiff."  (4,  6)  It 
mm  error  to  refuse  to  charge  the  jury  that 
tbe  plaintiff  had  not  established  his  claim 
to  the  9700^  alleged  to  be  due  under  the 
second  tranncUon,  and  Instead  to  leave  the- 
matter  fbr  tbelr  determination.  Tbe  motion 
tor  new  trial  was  overruled,  and  tbe  defoid- 
ante  excq)ted. 

Smith,  Berner,  Smith  ft  Hastings,  for 
plalntiflTs  In  error.  Clay  &  Blair  and  Tye  & 
Bryan,  for  defoidant  in  error. 

ATKINSON,  J.  (after  stating  the  facts). 
1.  Under  tbe  view  we  take  of  tbe  matter,  the 
question  of  variance  between  the  avermente 
and  the  proof  as  to  the  9700  transaction  be- 
comes Immaterial.  Let  the  petition  be  con- 
strued aa  contended  counsel  for  defend- 
ant In  error,  and  tbe  vwdlct  Is  still  unau- 
thorised by  tbe  evidence^  It  was  necessary, 
undOT  elttaer  constroction  of  tbe  petitltm,  tiiat 
the  plaintiff  should  show  that  there  bad  been 
a  sale  of  tbe  wheat  in  conformity  to  his  order. 
He  swore  that  be  boA  given  the  order  to 
selL  He  did  not  know  and  did  not  pretend  to 
know  wbettier  a  sale  had  taken  place.  He 
was  positive  In  his  assertion  that  he  had 
given  the  order  to  sell  to  the  agrats  of  tbe 
defoidante  at  their  idace  ot  bnstaiess  In  At- 
lanta. This  agent  swore  tbat  tlie  order  bad 
nevor  beoi  executed.  It  Is  said  tbat  this 
evidence  la  to  be  disregarded  because  It  Is 
palpably  liearsay,  as  the  agent  was  ta  At- 
lanta and  the  oMer  was  to  be  executed  In 
Chicago,  and  what  was  or  not  done  was  mani- 
festly beyond  Ills  knowledge,  except  as  de- 
rived from  Information  Imparted  by  others. 
Let  this  evldmce  be  treated  as  hearsay  and 
tiie  testimony  of  tbe  agent  entir^y  ellmfawted. 
The  plaintiff  contends  that  tiie  sale  la  proved- 
by  tbe  declaratimis  of  the  agente  In  charge 
of  the  Atlanta  office;  one  of  whom  admitted' 
tbat  the  several  amounte  claimed  were  cor- 
rect, and  the  other  saying  that  be  had  la- 
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Testlgated  the  matter,  and  was  satisfied  that 
the  amoQnts  were  correct  and  ought  to  be 
paid,  and  that  he  would  Bee  that  they  were 
paid,  or  he  wonld  no  longer  remain  in  the 
employ  of  the  Avoidants.  The  declaratlona 
in  each  instance  were  after  the  traneactlon 
waa  complete,  and  not  in  any  asDm  made  dur- 
ing Ita  pTognm.  Ttuj  were  not  made  dam 
f  ervet  opus.  Th^  were  not  a  part  of  the  ree 
gestae.  They  were  merely  hearsay,  and  hence 
bad  DO  probative  value.  Luqnlre  t,  Lee,  121 
Oa.  635,  and  citation,  49  B.  R  S34;  Moultrie 
Lumber  Oo.  v.  Driver  Lumber  Co.,  122  Ga.  26, 
and  citation,  49  S.  E.  729;  Central  R.  Co.  t. 
Maltsby,  90  Ga.  630  (4),  16  S.  E.  953;  Claf- 
Un  V.  Ballance.  91  Ga.  411  (2),  18  S.  E  809. 

The  Judge  should  have  granted  a  new  trial 
on  the  ground  that  the  verdict  on  the  iasue 
submitted  was  unauthorized  by  the  evidence. 

Judgment  reversed.  All  the  Jtutlcee  con- 
coz. 


OQI^REE  T.  OOLBTBBB  et  aL 
(Snprme  Court  of  Georgia.    Nov.  18^  1906.) 

1.  Appeal  —  Bbtibw  — JuDoionT  Fatobable 
in  Past, 

When  a  demnrrer  embraclni;  several  grounds 
I*  sustained  in  part,  and  one  of  the  parties,  de- 
siring a  review  of  the  ruling  adverse  to  him, 
BUSS  out  a  bt)l  of  ezceptiojis,  the  correctness 
of  so  much  of  the  judgment  as  is  in  his  favor 
does  not  come  under  review ;  and  where  no 
eroaa-bill  of  exceptiouB  is  sued  out  by  the  ad- 
verse party,  bo  much  of  the  judgment  on  the  de- 
murrer as  is  not  imder  review  will  be  treated 
as  correctly  defining  and  applying  the  law  of 
the  particular  case  on  the  matters  Involved. 

2.  iNsunAHCB— CHAnoB  or  Beneftciabt. 

Where  a  policy  of  Insurance  named  A.  as 
beneficiary,  and  stipulated  tliat  there  could  be 
no  change  of  the  beneficiary  without  A.'b  con- 
sent, and  A.  in  writing  suttsequently  released 
all  her  Interest,  present  and  prospective,  to  the 
insured,  who  then  assigned  the  policy  to  B.  on 
condltiwi  that  he  reserved  the  right  to  change 
the  beneficiary  (the  insurance  company  assent- 
ing to  this  sMignment),  and  afterwards  the  in- 
sured, with  the  consent  of  the  Insurance  com- 

£any,  assigned  the  policy  to  C,  who  was  the 
older  thereof  at  the  death  of  the  Insured.  Held, 
that  B.'s  interest  in  the  policy  by  virtue  of  the 
written  assignment  was  Bubject  to  the  right 
of  the  insured,  during  his  lifetime,  to  substitute 
another  beneficiary  m  his  stead,  and  that  B.'s 
interest  in  the  policy  was  defeated  by  the  Bub- 
seauent  assignment  by  the  Insured  of  the  policy 

tea 

J Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
.  28,  Insurance,  If  471-473,  483.] 

(Syllabna  by  tile  Court) 

Error  from  Superior  Oourt,  Fulton  Oounty; 
J.  L.  Pendleton,  Judge. 

Action  by  Lowell  a  and  WUber  P.  Ogle- 
tree,  by  their  next  friend,  against  the  Home 
Life  Insurance  Company  and  Joshua  P. 
Ogletree.  Judgmttit  for  plaintiffs,  and  de- 
fendant Ogletree  brings  error.  Bev^sed. 

The  petition  of  Lowell  G.  and  Wllber  P. 
Ogletree,  suing  by  their  next  frlmd,  Edna  F. 
Ogletree,  named  the  H«ne  Life  Insarance 
Oompany  of  New  York  and  Joshua  Pearce 


Ogletree  as  dtfendanta,  and  set  forOi  the  fol- 
lowing auctions:  Some  seven  years  ago  the 
father  of  petitioners,  QnUIlan  F.  Ogletiee, 
made  application  to  the  insurance  company 
tor  a  policy  on  his  life,  and  a  policy  for  $1,000 
was  issued  In  which  his  wife,  Edna  F.  Ogle- 
tree, was  named  as  beneficial!;.  The  policy 
was  taken  out  at  her  Instance  and  request 
and  up  to  12  months  ago  she  paid  or  fur- 
nished the  money  with  which  to  pay  the 
premiums  thereon.  Thai  r^illzlng  her  inabil- 
ity to  pay  future  prenioma,  she  agreed  to 
transfer  her  interest  Ui  the  poller  to  ber  two 
children,  the  petitiona*B,  upon  the  understand- 
ing and  with  the  assurance  of  her  husband 
that  be  would  continue  the  policy  In  force 
by  paytnent  of  the  premlnma,  and  that  the 
policy  should  not  be  Assigned  nor  the  beat- 
flclarlee  ctianged  thereaf^.  AppUeatlm  was 
accordingly  made  to  the  Instirance  company 
on  August  6, 1903,  to  make  the  desired  change 
in  the  policy,  and  petitlcmers  becanw  the 
beneficiaries  theretrnder.  About  Aoirust  Otii 
of  the  following  year,  QulUIan  P.  Ogletree  ap- 
plied to  the  Insurance  company  to  agnln 
change  tilie  p<rilcy,  so  as  to  name  his  fotber, 
Joshua  Pearce  Ogletree,  as  the  beneflclarr, 
and,  cm  Ai^st  18th,  or  tlweaboutB,  the  com- 
pany complied  with  this  request  Qoillian 
P.  Ogletree  died  on  August  28^  1904.  This 
last  change  of  beneficiaries  was  made  with- 
out the  knowIed£»  or  consent  of  petltionov 
or  of  Edna  F.  Ogletree,  was  unlawful  and 
fraudulent,  and  was  done  with  intrait  to  de- 
feat the  rights  of  petltlonos.  The  defendant 
Joshua  Pearce  Ogletree  was  folly  cognizant 
of  all  the  facts  In  counectkm  with  the  policy. 
He  is  now  attempting  to  collect  fmn  the  In- 
surance company  the  amount  due  on  the  pol- 
icy; and  if  successful,  petltl<mer*8  rigbta  win 
be  defeated,  and  they  will  be  wlfliont  ranedy, 
since  be  Is  wholly  Insolrait 

The  prayers  of  the  petltltm  wm  that  ilie 
Insurance  company  be  wjolned  from  paying 
out  the  proceeds  of  tike  pc^tey.  that  a  lecelra- 
be  appointed  to  make  ptopex  proofs  of  death, 
and  eolleet  tbe  amount  due  oa  the  pcdlcj; 
that  Joehna  Pearce  Ogletree  be  reBtralned 
from  taking  further  wtepa  to  collect  its  pro- 
ceeds, and  the  petltloatta  be  decreed  to  be 
entitled  to  the  fond.  By  consoit  ot  pax- 
tles,  the  Insurance  company  waa  allowed  to 
pay  the  -proceeds  of  the  policy  into  court 
and  be  tbweupon  dismissed  as  a  party  de- 
fendant The  other  defendant  demurred  to 
the  petition.  Two  of  the  Bi>eclal  grounds  of 
hts  demnriw  were  sDstalned,  but  the  follow* 
Ing  grounds  were  oveiruled,  via.:  (1)  No 
cause  of  actl<m  Is  set  fOrth;  <2)  no  copy  of 
the  Insurance  policy  is  set  forth  or  attached 
to  the  petitl<si;  and  (3)  It  does  not  set  forth 
"wher^  said  <diange  was  frendnleot  nmr  In 
what  the  alleged  fraud  consisted,  nor  in  what 
respect  the  said  change  of  beneficiary  is  un- 
lawful; nor  Is  any  reason  shown  why  the 
Insured  In  said  policy  could  not  change  the 
beneficiary  at  will."   By  amendment  to  his 
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demurrer,  ttie  deftendant  pointed  out  wherein 
tbe  petition  was  In  certain  respects  indeflniteb 
Tlie  plalntlffiB,  by  leave  of  ttie  conrt,  ammded 
tbelr  petition  by  aetting  fortli  the  following 
addltlcHial  allegations:  After  the  filing  of  the 
salt  Edna  F.  Ogletree  married  3.  O.  Hatcbln- 
nm.  UpoD  tbe  faith  of  her  agreem^t  with 
QulUlan  P.  Ogletree,  which  was  Terbal,  and 
being  led  by  him  to  believe  that  be  could 
not  afterwards  change  tbe  beneficiary  or  as- 
s^  tbe  policy  even  If  he  so  desired,  she  re- 
leased her  rights  under  tbe  policy,  by  a  writ- 
ing dated  July  24,  1903,  In  order  that  petl- 
titmers  might  be  therein  named  as  bene- 
ficIarte^  and  on  August  6,  1903.  he  made  a 
written  aaalgmneat  of  the  policy  to  tb«n. 
She  did  not  know  how  the  policy  had  been 
transferred,  bat  was  told  by  him  that  tbe 
change  to  beneficiaries  thereunder  had  been 
made  as  agreed.  On  Aogust  IS,  1904,  he  at- 
tempted to  twtber  assign  tbe  policy  to  Jobsua 
P.  Ogletree,  hia  fattier,  who  had  seen  the 
policy,  knew  tbe  terma  th»ectf,  and  further 
knew  that  petitioners  were  the  rightful  bene- 
ficiaries thwennder.  Tbe  writtra  assignment 
to  them  contained  this  clause:  "Reaervhig 
the  right  of  revocation  by  giving  written  no- 
tice to  the  Home  Ufe  Insurance  Company, 
and  returning  tbe  assignmoit  for  cancella- 
tion." It  farther  recited  that  It  was  made 
subject  to  the  terms  and  conditions  expressed 
in  the  policy;  but  tbe  insured,  undw  the 
terms  of  the  policy,  did  not  reserve  the  right 
to  change  the  beneficiary  or  to  otherwise  aa- 
slgn  the  policy  without  tbe  consent  of  the 
beneficiary  or  assignee,  as  the  case  might  be. 
The  policy  is  in  tbe  poBsessIm  of  tbe  defend- 
ant Ogletree,  and  for  that  reason  petitioners 
cannot  attocb  a  copy  to  th^r  petition.  Tbe 
above-quoted  clause  of  tbe  written  assign- 
ment to  tbem  was  '*unlawfnl  and  invalid,"  be- 
cause <1)  It  Is  at  variance  with  the  terms  of 
the  policy  and  dlrecUy  opposed  to  the  same; 
(2)  it  is  uncertain,  insufficient  and  too  In- 
definite to  constitute  a  valid  clause  of  reser- 
vation of  power  to  revoke  the  assignment  In 
law;  and  (3)  Is  In  violation  of  the  agreement 
with  the  original  beneficiary.  Neither  she 
Dor  the  petitioners  had  any  knowledge  of 
this  clause  of  the  assignment,  and  that  clatise 
la  void,  for  the  further  reason  that  It  seeks 
to  add  to  tbe  terms  of  the  original  contract 
of  insurance,  Is  In  violation  of  the  agreement 
t^efore  mentioned,  and  In  fraud  of  the  rights 
of  petitioners  under  tbe  policy.  This  clause 
was  inserted  In  the  body  of  the  assl^iment 
without  tbe  Imowledge  or  consent  of  Qullllan 
P.  Ogletree;  be  was  not  aware  that  tbe  as- 
signment contelned  such  a  clause,  and  It  was 
his  Intention  to  assign  tbe  policy  to  peti- 
tioners absolutely  and  without  reservation.  In 
order  that  they  might  become  the  sole  bene- 
flclarles  thereof.  If  the  insertion  of  this 
claase  was  not,  as  claimed,  the  result  of  a 
mfetoke,  then  it  was  fraudnlentiy  Inserted  by 
Qullllan  P.  Ogletree,  who  bad  represented  to 
Edna  F.  Ogletree  that  he  would  make  petl- 


tiMiers  the  b«iefl<^arles  under  the  policy,  If 
she  would  release  her  rights  therein.  On 
August  8,  1904,  he  was  appointed  guardian 
of  certain  property  of  petitionera  and  quaJI- 
fied  aa  snch^;  the  pnq;)erty  referred  to  In  his 
ai^licaUon  to  the  ordlnuy  being  described 
aa  a  policy  ^  Inanranee  on  bis  life  in  tbe 
Home  Life  Inanranee  Company  of  New  Toik. 

Attached  to  the  pliUntifla*  amendment  were 
copies  of  the  written  aaalgnmCTt  made  to 
them,  togettaOT  with  tbe  r^ease  signed  by  tiie 
original  beneficiary,  and  tin  aubseqnent  aa- 
signment  of  tbe  pidlcy  to  the  defoidant  Ogle- 
tree. Plaintiffs  pra^  that  ahonld  tbe  court 
hold  that  the  written  transfa*  to  them  was 
not  fully  effective,  they  should  be  permitted 
to  have  It  reformed  and  made  absolute.  Tl» 
ammdmott  waa  allowed  ower  the  objection 
of  the  dorendantr  who  filed  objec^ms  pen- 
dente lite  to  Ita  allowanceu  The  defendant 
also  demurred  to  the  petition  aa  amended,  m 
tbe  grounds  (1)  that  no  cause  of  action  waa 
Bet  forth;  09  because  tbe  contract  souj^t  to 
be  enforced  was  not  In  writing;  and  (8)  be- 
cause that  ccmtract,  being  between  Edna  F. 
Ogletree  and  the  Insured,  could  not  be  «ifor- 
ced  by  the  platotifTs,  neither  of  whom  was  a 
par^  thereto.  Error  la  assigned  upon  tbe 
overruling  of  tbe  defendant's  demurrers,  and 
upon  the  allowance  of  tbe  amendment  to  the 
plalntiffB'  petition. 

W.  H.  Torrell,  for  plaintiff  In  error. 
Payne^  Jonea  &  Jwea,  for  defeodante  In  er- 
ror. 

EVANS.  J.  (after  steting  the  facte).  The 
petition,  as  amended,  presented  two  theories 
as  a  basis  of  recovery.  The  first  is  depend- 
ent upon  the  effect  to  be  given  to  the  assign- 
ment of  the  policy  by  the  insured  to  the 
pla]ntiff^  wherein  It  is  stipulated  that  the 
assignor  reserves  to  himself  "tbe  right  of  rev- 
ocation by  giving  wrltt^  notice  to  the 
Home  Life  Insurance  Company  and  return- 
ing tbe  assignment  for  cancellation,"  and 
that  "tbe  assignment  is  made  subject  to  all 
the  terms  and  conditions  expressed  In  said 
policy."  It  Is  contended  that  this  reserva- 
tion was  inoperative  and  of  no  effect,  be- 
cause at  variance  with  the  express  terms 
of  the  policy.  Tbe  second  theory  relied  on 
for  a  recovery  was  that  the  release  executed 
to  the  insured  by  Mrs.  Edna  F.  Ogletree  of 
all  of  her  rlghte  under  the  policy  waa  made 
upon  tbe  consideration  that  the  policy  of  In- 
surance should  be  unconditionally  transfer- 
red to  tbe  plaintiffs,  and  that  the  Insured,  In 
fraud  of  tiie  righto  of  the  plaintiffs,  subse- 
quentiy  transferred  the  policy  to  tbe  defend- 
ant, who  had  notice  of  the  fraud.  Tbe 
grounds  of  the  demurrer  which  the  court  sus- 
teined  related  to  the  validity  of  tbe  oral 
agreement  between  Mrs.  Ogletree  and  tbe 
Insured,  rdatlve  to  the  assignment  of  the 
policy  to  tbe  plaintiffs,  and  their  right  to 
Invoke  this  agreement,  to  which  they  were 
not  partiea.    There  la  no  complaint  aa  to 
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the  correctness  of  the  Jndgment  sustaining 
these  special  grounds  of  the  demurrer;  the 
plalntlfFs  having  acquiesced  therein.  Instead 
of  suing  out  a  aoss-blll  of  exceptions. 

1.  Hie  order  sustaining  these  grounds  of 
the  demurrer  recites  that  "all  reference  to 
the  contract  or  agreement  menttoned  la 
atrlcken."  The  contract  or  agreement  refer- 
red to  In  the  order  Is  that  twtweoi  Un. 
Ogletree  and  btf  huaband.  by  wblcb  she  was 
to  Burrendra  her  rights  as  to  the  iKmUnated 
bm^clary  In  cobalderathm  that  the  plain- 
tiffs be  made  the  aasIgneeB  of  the  policy.  The 
fraud  reUed  on  by  the  plalnturs  was  that 
thlB  contract  had  been  Ignored,  and  the  de- 
fendant bad  been  fraudulently  snbstitntad  as 
bniefldary,  OThe  effect  of  the  ruling  of  the 
camt,  wblctk  Is  unexcepted  to,  was  to  elimin- 
ate from  the  plaintiffs'  petition  the  second 
theory  relied  on  by  them  for  a  recovery. 
When  ft  demurrer  embracing  several  grounds 
Is  snstalned  In  part  and  overruled  In  part, 
and  one  of  the  parties,  desiring  a  review  of 
the  ruling  adverse  to  him,  sues  out  a  bill  of 
exceptions,  the  correctness  of  so  much  of 
the  Judgment  as  la  in  his  favor  does  not 
come  under  review;  and,  If  the  adverse  par- 
ty desires  to  bring  the  same  under  review, 
be  must  sue  out  a  cross-bill  of  exertions.  . 

2.  As  the  policy  was  not  before  the  trial 
Judge,  he  was  bound  to  take  as  true  the  al- 
legations of  the  plaintiffs  that  the  policy,  as 
originally  Issued,  stipulated  that  there  could 
be  no  change  of  the  beneficiary  therein  nam- 
ed without  her  consent  But  she  did  con- 
sent, and  In  writing  released  all  bear  Interest, 
present  and  prospectlre,  to  the  Insured.  He 
thus  became  the  aole  and  absolute  owner  and 
bidder  of  the  policy.  The  Insured  then  as- 
signed It  to  the  plaintiffs  on  condition  ttat 
be  resoved  the  right  to  change  the  benefl- 
claries,  and  the  company  assented  to  Hils 
aarignmsit.  The  contract  may  reserre  to 
the  insured  tlie  Tight  to  change  the  beneflci- 
aiy  at  will,  and  when  this  is  dmie  the  nomi- 
nated beneficiary  acquires  no  vested  Intwest 
In  the  policy  or  Its  proceeds,  and,  until  the 
death  of  the  Insured,  has  a  mere  expectancy. 
Blliott  on  Ins.  i  855;  Nally  v.  Nally,  74  Ga. 
689,  68  Am.  Bep.  458.  Accordingly  the  plahi- 
tlffs,  who  acquired  an  interest  In  the  policy 
only  by  virtue  of  the  written  assignment  to 
them,  took  it  subject  to  the  right  of  the  In- 
snred  during  hia  lifetime  to  substitute  an- 
other benefldaTT  in  their  stead. 

As  the  theory  of  fraud  was  eliminated 
from  the  case  by  the  Judgment  sustaining 
two  of  the  groonds  of  the  demurrer,  and  as 
the  plaintiffs,  under  the  assignment  to  than, 
took  no  vested  biterest  In  the  policy  or  its 
proceeds,  the  Judgment  overruling  the  goi- 
wal  demurrer  to  their  petition  must  be  set 
aside. 

Judgment  reversed.  All  the  Justices  con- 
cor. 


LOUBBBUIIiK  St  sL  T.  STEPBXNB. 
(Snprens*  Court  ot  Oeor^   Nor.  1^  190a> 

1.  Apfeai,  —  PaisniiFTioif  B  — GiBTioaux — Ib- 
sux  OF  Ware. 

When,  In  tin  transcript  of  a  record  duly 
certified  and  transmitted  to  this  eonrt,  there 
appear  copies  of  the  usoal  oertionri  btKid  anf 
certificate  aa  to  tlu  payment  of  costs,  but  wi& 
no  entry  of  filing  thereon,  each  bearing  a  given 
date,  and  there  also  appears  a  copy  «  a  writ 
of  certiorari  in  the*  usual  form,  beariag  a 
date  sabsequent  to  that  ot  Vb»  piwen  first  r^ 
feared  to,  there  will  be  a  presumption  that  the 
clerk  has  i>erformed  his  doty  in  accordance  witly 
tlie  law,  and  that  the  writ  waa  not  iMued  until 
after  tits  papers  first  referred  to  had  been  filed, 
and  that  such  pwers  were  filed  In  due  time. 

2.  Baicb-<3^a.i(T  or  Naw  Tbiai.. 

The  second  grant  of  a  new  trial,  in  a  caae- 
on  certiorari  from  a  Justice's  court,  will  not 
be  reversed,  when  the  evidence  in  •npi>ort  of  the 
verdict  is  weak  and  unsatisfactory,  and  the 
overwhelming  preponderance  of  the  evidence  i* 
against  the  verdict,  and  It  ii  manifest  that  the- 
interests  of  Justioe  require  anotbu  bearing 

[Dd.  Note.— For  cases  in  point,  ass  Gent.  Dig. 
vols.  9,  Certiorari,  1  208.1 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Haberabam. 
County;  J.  J.  Kims^,  Judge;. 

Action  by  T.  A.  Loudermllk  and  othece 
against  R.  D.  Stephens.  Judgment  fw  plain- 
tiffs before  a  Justice  and  defendant  broa^it 
certiorari.  From  an  (Hrder  refusing  to  dis- 
miss the  writ  and  granting  a  new  trial,  plain- 
tiffs bring  error.  Affirmed. 

J.  O.  Ddwards,  for  plalntUfs  in  error.  J. 
B.  Jonea  and  Bobt  ICcHlUan,  for  defendant 
in  mm. 

COBB,  P.  J.  The  case  was  tried  in  a  Jns- 
tlce's  court  b^ore  a  Jury  on  July  25,  1903, 
and  resulted  In  a  vwdlct  for  the  plalntiffis. 
The  defendant  applied  for  a  writ  of  certiorari 
on  August  21,  190&.  The  petitimi  was  sanc- 
tioned the  judge  on  August  29,  1906.  The 
petition  was  filed  In  the  office  of  the  clerk  of 
the  supwior  court  on  September  16,  1903L 
There  appear  In  the  record  immediately  fol- 
lowing the  affidavit  to  the  petition,  and  pre- 
ceding the  entry  of  filing  by  the  derk,  »- 
certiorari  bond  and  a  certificate  as  to  the  pay- 
ment of  costs;  each  dated  October  13,  1908. 
The  writ  of  certiorari  was  tesned  February 
17,  1901.  A  motion  was  made  to  dismlaa  the- 
certiorari  up<m  the  ground  that  It  did  not 
appear  that  either  the  certiorari  bond  or  the 
certificate  aa  to  the  payment  of  costs  had 
been  fll^  In  the  clerk's  office.  The  date  of 
each  being  aubsequent  to  the  date  of  filing 
entered  upon  the  petition,  it  is  apparat  that 
they  could  not  have  been  filed  with  the  peti- 
tl<HQ,  if  the  datee  appearing  <m  the  papers  are- 
correct  The  writ  of  certiorari  contained  the 
usual  recitals  that  the  applicant  "baa  com- 
plied with  the  requirements  of  the  law  In 
the  case  of  application  for  cotiorari.** 

The  jMtltlon  fcMT  certiorari  must  be  pre- 
sented within  80  days,  but  If  presented  within 
that  time  and  sanctionedt  U  msy  be  filed  a« 
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vnj  tlve  within  time  montba  from  th«  date 
^  the  Judffmeut  complained  of.  Gaipmi  t. 
fbnytb,  e70a.2B8,S28.a9fiB.  Xnth* 
■preseiit  cam  the  i»etltloa  wema  to  bare  been 
presc^Dted  within  30  days,  hut  It  wai  not 
wmcttoned  until  after  the  explratloa  of  30 
-dajB,  bat  no  queetlon  was  raised  as  to 
-whether  both  the  presentation  and  the  sanc- 
tion most  be  within  80  days.  The  motion  to 
^smlsB  was  predicated  solely  upon  the 
sronnd  that  the  bond  and  the  certificate  as 
to  costs  had  not  been  filed  In  the  clerk's 
-office.  Unless  the  petition,  the  certiorari 
twnd.  and  the  certificate  as  to  the  costs 
are  all  filed  wltli  the  clerk  within  three 
months  after  tile  date  of  the  Judgment  com- 
plained of,  the  clerk  baa  no  anthorlty  to  ts- 
flne  the  writ,  and,  if  he  does  so,  It  Is  raid 
While  It  does  not  appear  at  what  time  the 
■CMilorarl  bond  and  the  certificate  as  to  coste 
wore  filed,  it  does  appear  that  these  pRpers 
tiave  reached  the  clerk's  office,  and  they  are 
cwtifled  him  as  part  of  the  record  Iq  this 
<!aBe.  Having  been  thus  shown  to  be  in  the 
clerk's  office,  the  presomptfon  Is  that  the 
«lerk  has  discharged  his  dnty  In  reference  to 
the  case;  that  is,  that  he  issued  the  writ 
after  these  papers  were  filed,  and  that  they 
-were  filed  In  due  time. 

2.  mils  was  the  second  grant  of  a  new  trial 
•on  certiorari  from  the  Justice's  court.  There 
Is  some  evidence  to  authorize  the  verdict,  bat 
It  is  weak  and  unsatisfactory.  The  over- 
whelming preponderance  of  evidence  Is 
against  the  verdict  Under  each  drcumsten- 
«ce  we  win  not  reverse  tiie  Jadge  for  granting 
a  second  new  trial. 

Judgment  affirmed.  All  the  JustlOM 
•concur. 


GBNERAIi  SUPPLY  CO.  v.  HUNN  et  al. 
•<8apreme  Court  of  Oeorgla.    Nov.  9,  1906.) 

1.  MBOHANIO'S  lintN— WhKK  ACqUIBED— Ma- 
TKOIAIA  FUBfflBHXD  80BOONTBAOTOR. 

A  materialmaD  who  famished  material  for 
the  improvement  of  real  estate  to  a  subcoo- 
tractor,  who  has  no  contractual  relation  with 
the  owners  of  such  realty,  does  not  thereby  ac- 
quire a  lien  upon  the  property  so  improved. 
The  case  of  Heard  v.  Holmes,  38  E.  118 
<3a.  160.  In  so  far  ae  it  conflicts  In  principle 
-with  this  decision,  is  hereby  overruled. 

[Ed.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  1 141.] 

■%  SaUE— PBTITIOn— DBUnaRBB. 

Consequently,  where  the  petition  to  fore- 
close a  materialman'B  lien  upon  certain  real 
■estate  owned  bv  the  defendants  nJleged  that  the 
plaintiff  had  fumlBhed  material  for  improve- 
tnents  thereon  to  a  subcontractor  of  the  person 
employed  by  the  defenoants  to  make  the  Im- 
provementB,  the  court  dtd  not  err  in  sustaining 
the  demurrer  to  the  petition,  on  the  ground  that 
it  set  forth  no  cause  of  action. 

SEd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
.  84,  Mechanics'  Liens,  {  141.] 

(Syllabus  by  tlie  Court.) 

Brror  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  the  General  Snpply  Company 


against  F.  E.  Honn  and  others.  Judgment 
few  defoidantii  and  plaintiff  brings  etrw. 
Affimied, 

Tbt  Gwwal  Snroly  Oompan^  brooght  an 
actioii  against  F.  B.  Hunn,  Herman  Seydel, 
and  J.  O.  Smith  to  foreclose  a  material- 
man's lien,  wliich  it  claimed  against  real  ea- 
tata  of  Hnnn  and  8eydal»  by  reason  of  ita 
having  fumiabed  plumbing  material  to 
Smitli,  which  waa  used  in  Improving  the 
property.  The  second  paragraph  of  the 
amended  petition  alleged  "that  aald  J.  O. 
Smith  waa  a  snbcwtractor  employed  to  do 
the  afweaald  plumbing,  and  that  aald  ma- 
terial was  fnmlabed  to  him  aa  mchr  tlmt 
"the  original  contractor  employed  by  aald 
P.  B.  Hunn  and  Herman  Beydel  waa  B.  A. 
Harrli^  dcdng  boMnesa  aa  tba  *Co-4^rative 
Building  A  Ccmstruction  Company,*  and  that 
the  aaid  B.  A.  Harr^  doing  bnslneai  aa 
afweaald,  employed  the  aald  J.  G.  Smttii  as 
a  anbcontiractor  to  do  the  aforesaid  plnmbing* 
and  that,  aa  andi  subcontractor,  the  aaid 
material  waa  fnmlataed  to  J.  O.  Smith." 
Hunn  and  S^del  demniTed  to  the  petition 
tm.  the  ground,  among  othera,  that  no  canae 
of  action  waa  set  forth  aa  agalnat  thenit 
The  demarrer  was  sustained  as  to  tbam, 
and  the  plaintiff  excepted. 

W.  O.  Wilson,  for  plaintiff  In  error,  A. 
A.  &  B.  L.  Meyer  and  Bossw  &  Carter,  for 
defaodants  in  error. 

ATKINSON,  J.  The  plaintiff,  under  the 
Civil  Code  of  1895,  f  2801,  par.  2,  as  amend- 
ed by  the  act  of  1807  (Acts  1897,  p.  80)  and 
the  act  of  1899  (Acts  1899,  p.  S3),  seeks  to 
foreclose  a  lien  for  the  value  of  certain  ma- 
terial famished  by  It  which  went  toward  the 
Improvement  of  the  property  of  the  defend- 
ants. This  court  has  construed  this  law  as 
operating  to  give  a  lien  only  to  materialmen 
who  have  furnished  material  for  the  Im- 
provement of  real  estete  "to  one  who  occupied 
the  legal  relation  of  a  contractor,  or  to  one 
who  had  some  contractual  relation  with  the 
trne  owner  In  connection  with  the  Improve- 
ments to  be  made."  See  Pittsburgh  Class  Go. 
V  Peters  Co.,  128  Ga.  726,  61  S.  B.  725; 
Prince  v.  Neal-Mlllard  Co..  124  Oa.  884.  53 
8.  B.  V61.  In  the  present  case  the  petition 
alleges  that  the  material  was  famished  to 
one  Smith,  a  subcontractor  employed  by  one 
Harris,  who  was  himself  the  "ordinal  con- 
tractor" engaged  by  the  defendante  to  do  the 
work.  It  Ib  not  pretended  that  Smith  oc- 
cupied the  legal  relation  of  contractor  to  the 
defendants,  or  that  he  was  under  any  con- 
tractual relation  whatsoever  with  them. 
On  the  contrary,  It  Is  evident  from  the  pe- 
tition that  Smith's  contract  was  with  Harris, 
the  principal  contractor,  only,  and  that  the 
defendants  were  not  parties  to  that  contract 
nor  bound  in  the  slightest  degree  by  It.  The 
petition  was  therefore  demurrable. 

Leave  was  granted  to  review  the  case  of 
Heard  v.  Holmes,  118  Ga.  169,  88  S.  a  893, 
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and,  apon  consideration,  It  iB  OTerrnled  In 
BO  far  aa  It  conflicts  with  the  declalon  here 
made. 

Jadsmflnf  affirmed.  All  the  Justices  oon- 
car. 


RAWLINS  rt  aL  T.  MITCHELL^  Jndge. 
(Supreme  Court  of  Georgia.    Not.  28,  1906.) 

1.  CaiuiKAi.  LiA.w— Appul— Bill  or  Exckp- 
TIONft— Maiidaucs— To  JuDaB. 

Upon  an  application  for  maodamas  to  com- 
pel a  judge  to  certifr  a  bill  of  exceptions  as- 
signing error  opon  his  refusal  to  entertain  a 
motion  to  set  aside  a  Judgment  in  a  criminal 
case,  presented  at  a  term  subsequent  to  the 
term  at  which  the  Judgment  was  rendered,  and 
after  an  affirmance  by  the  Supreme  Court  of 
a  Judgment  overruling  a  motion  for  a  new 
trial,  the  meritB  of  the  motion  to  set  aside  the 
Judgment  wHl  be  InQalred  Into,  and  a  manda- 
mus nisi  will  not  be  granted  when  It  anwara 
Uiat  the  motion  to  set  aside  the  Judgment  Is 
wholly  without  merit 

2.  Saue— Pbesbncb  of  AoonsBD— Abbebi  or 

JUDOMENT. 

It  has  never  been  the  practice  in  this  state 
to  enter  on  the  record  the  tact  that  the  prisoner 
and  bis  counsel  were  present  when  tlie  verdict 
was  rendered,  and  when  the  sentence  was  pro- 
nounced, and  from  arraignment  to  sentence,  or 
that  the  prisoner  was  asked,  before  sentence, 
whether  there  was  any  reason  why  sentence 
should  not  be  pronounced  upon  him.  The  silence 
of  the  record  as  to  such  facts  is  therefore  no 
cause  for  arreitins  the  Judgment  or  setting  it 
a^de. 

(Syllabus  by  the  Court) 
Application  by  J.  S.  Rawllna  and  otbera 
for  writ  of  mandamnB  to  R.  K.  Mitchell, 

Judge.   Writ  denied. 

John  R.  Cooper,  for  applicants. 

COBB,  P.  J.  1.  When  a  case  has  heea 
tried  In  the  auperlor  court  and  a  verdict 
rmdered  therein,  the  lo^ng  party  is  en- 
titled to  make  a  motion  for  a  new  trial,  and 
to  bring  to  this  court  for  review  the  decision 
of  ttie  Jodge  ovwrnling  the  motlm,  or  In 
some  cases,  be  Is  authorized  to  file  a  direct 
bill  of  exceptions*  complaining  of  mllngs 
pendrate  lite  and  of  tho  final  Judgment  In 
the  case.  When  a  bill  of  exceptions  in  such 
cases  la  tendered  to  tbe  Judge,  and  the  aver- 
ments therein  are  true,  it  Is  the  duty  of  the 
Judge  to  certify  the  same.  In  wder  that  the 
case  may  be  brought  to  this  court,  according 
to  tbe  usual  practice  governing  such  matters. 
When,  In  snch  a  case,  the  Judge  refnses  to 
certify  tbe  bill  of  exceptions,  and  an  applica- 
tion for  mandamiu  Is  made  to  this  court  to 
ccmpel  him  to  c^fy  the  same,  the  only  ques- 
tion that  will  be  determined  on  snch  appli- 
cation is  whether  tbe  bill  of  exceptions  is 
tn  due  form,  and  it  Is  shown  by  the  petition 
fOT  mandamus  that  the  aTermenta  therein 
are  true.  The  merits  of  tbe  assignments  of 
error  therein  will  not  be  dealt  with.  In  such 
cases  it  Is  Immaterial  whether  the  assign- 
ments of  error  are  meritorlotis.  Tbe  case 
must  reach  the  Supreme  Court  In  tbe  ordi- 
nary way.  Taylor  v.  Reese,  108  Ga.  379.  33 
S.  a  017.  WhUe  In  the  case  Just  cited  some 


very  broad  language  is  used  by  Mr.  Presiding 
Justice  Lumpkin  in  the  opinion,  the  case  that 
he  was  then  dealing  with  must  be  kept  In 
mind,  and  It  was  a  case  where  the  first  bib 
of  exceptions  after  a  trial  and  rerdlct  was 
tendered  to  Judge.  It  Is  worthy  of  remark. 
In  passing,  that  it  afterwards  dev^oped  that 
tbe  bill  of  exertions  presented  a  meritorious 
cas^  the  Judgment  being  rerersed  when  the 
case  was  finally  passed  up<Ki  by  this  court 
See  Taylor  r.  State,  108  Ga.  384,  34  S.  E.  2. 
It  may  be  laid  down,  then,  as  a  general  rule, 
that  it  is  the  duty  of  the  judge  of  the  supe- 
rior court  to  certify  the  first  bill  of  exceptions 
that  la  tendered  to  blm  after  a  trial  and 
verdict  In  the  case,  and  that  this  court  will 
not,  on  an  application  for  mandamiu  to  com- 
pel such  judge  to  certify  tbe  bill  of  excep- 
tlona,  Inquire  Into  the  merits  of  the  case.  In 
Cox  T.  nillyer,  6Q  Ga.  S7,  Mr.  Chief  Justice 
Warner  said  In  tbe  opinion:  "The  general 
rule  undoubtedly  Is  that  when  a  motion  for 
a  new  trial  In  a  criminal  case  has  been  over- 
ruled In  the  court  below  and  brongibt  to 
this  court  on  a  bill  of  ^ceptlons,  and  the 
judgment  of  tbe  court  btiow  is  affirmed,  no 
second  bill  of  exceptions  In  that  case  can  be 
allowed  or  granted."  The  learned  diief 
Justice  then  remarked  that  the  only  «c^ 
tioD  to  this  rule  is  In  a  case  of  extraordinary 
motion  fbr  a  new  trial  This  language  is 
too  broad ;  for  there  may  be  other  exceptions 
to  this  general  rule,  as  will  be  seen  tnm 
what  win  hereafter  be  said.  In  tbe  case 
of  Malme  t.  Hopkins.  4B  Ga.  221,  tbe  role 
was  laid  down,  that  when  a  Judge  rtfoses 
to  sign  a  bill  of  exceptions  cwnplalnlns  of  a 
ruling  of  tbe  Judge  upon  an  extraordinary 
motion  for  a  new  trial,  tbe  Supreme  Court 
will  not  by  mandamna  compel  the  Judge  to 
sign  the  bill  of  exceptions  when  It  appeared 
that  tbe  grounds  of  tbe  motion  wen  witbout 
merit  This  rule  has  been  steadfastly  ad- 
hered to.  See  Harris  r.  Roan,  119  Ga.  S!9. 
46  S.  B.  433  (6),  and  dtatlonsi 

It  will  be  wea  that  there  are  two  classes 
of  cases  relating  to  the  duty  and  autbority  of 
this  court  upon  an  application  for  a  manda- 
mus to  MHnpd  tiie  Judge  to  certify  to  a  bill 
of  exceptions.  If  It  Is  the  first  bill  of  excep- 
tions after  verdict,  tbe  merits  of  tbe  case 
win  not  be  considered  upon  the  appllcatioB 
f^  mandamus.  If  it  is  upon  a  ruling  re- 
lating to  an  extraordinary  motion  for  a  new 
trial  tbe  merlto  of  the  motion  will  be  Inquired 
Into,  and  the  mandamus  wlU  not  be  granted 
unless  the  motion  is  based  upon  merltorioos 
grounds.  Tlie  case  now  under  conaldmtion 
Is  not  a  case  of  the  first  bill  of  exceptiona 
after  verdict ;  for  two  of  tbe  appllcante  have 
already  prosecuted  two  write  of  error  to  this 
court,  and  the  other  awtlcant  has  prosecuted 
one.  Neither  is  this  case  one  relating  to  an 
extraordinary  motion  toe  a  new  trial:  but 
it  Is  to  a  ruling  relating  to  a  motion  to  sec 
aside  a  Judgment  made  after  the  term  at 
which  the  Judgment  was  rendered,  but  within 
three  years  from  the  date  of  tbe  Judgment 
Shall  a  case  of  this  duraeter  be  classed  with 
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those  which  are  embraced  tn  the  rule  In  Tay- 
lor T.  Reese,  aupra,  or  shall  It  be  classed  with 
those  embraced  In  the  rule  laid  down  in 
Maltme  t.  Hopkins,  supra,  and  the  numerous 
cases  following  It?  The  reason  at  the  foun- 
dation of  the  latter  class  of  cases  Is  undoubt- 
edly that  there  must  be  a  termination  of  a 
criminal  case;  and  while  no  party  will  be 
deprived  of  a  hearing  on  the  merits  of  his 
case,  no  matter  what  may  be  Its  character, 
whether  an  extraordinary  motion  for  a  new 
trial,  motion  to  set  aside  a  Judgment,  or 
other  proceedings  after  verdict,  the  judge 
of  the  superior  court  will  not  be  compelled 
to  certify  a  bill  of  exceptions  In  such  pro- 
ceedings unless  It  Is  made  to  appear  to  this 
court  that  the  applicant  has  been  denied  some 
rlgbt  guarantied  to  bim  by  law.  While  he 
l8  not  given  the  right  to  be  beard  on  a  bill 
of  exceptions  coming  to  the  Supreme  Court  In 
tbe  ordinary  way,  he  will  be  beard  on  the 
merits  of  bis  motion,  whatever  It  may  be, 
when  the  application  for  mandamus  Is  made, 
and  any  rl^ts  guarantied  him  under  the  law 
of  tbe  land  will  be  vouchsafed  by  this  court. 
But  the  case  will  not  be  prolonged  by  re- 
quiring the  bill  of  exceptions  to  be  certified, 
when  It  Is  apparent  from  the  averments  of 
tbe  petition  for  mandamus  and  the  bill  of 
exceptions  that  an  affirmance  of  the  Judg- 
ment complained  of  would  In  any  event  be 
the  Inevitable  revolt  In  such  ca^ea  if  there 
la  no  merit  whatever  In  the  motion  made,  or 
In  the  proceedings  Instituted  In  tbe  superior 
court,  the  Judge  will  not  be  compelled  to 
certify  the  bill  of  exceptions  In  order  that 
tbe  ca^  may  be  brought  to  this  court  If 
there  is  merit,  the  Judge  will  be  compelled 
to  certify  the  bill  of  exceptions.  No  matter 
what  may  be  tbe  delay  Incident  thereto,  the 
party  will  be  heard  In  the  ordinary  and  usual 
way.  When  there  Is  no  merit  the  mandamus 
nisi  will  be  refused.  When  there  Is  merit  the 
mandamus  nisi  will  be  Issued.  If  the  case 
presented  by  the  application  Is  close  and 
doubtful,  the  court  In  Its  discretion  may  grant 
a  mandamus  nisi. 

When  these  rules  are  applied,  tbe  defendant 
Is  not  derived  of  any  right  under  tbe  law, 
or  of  the  privil^e  of  being  heard  as  to  the 
existence  of  any  right  claimed.  He  may  make 
his  case  tn  his  application  for  mandamus, 
and  If  be  falls  to  make  a  case  which  Is  mer- 
itorious, tbe  refusal  of  tbe  mandamus  nisi 
Is  a  Judgment  by  tbe  very  court  which  would 
determine  the  question  In  tbe  event  tbe  bfll 
of  exceptions  was  certified  and  the  case 
brought  up  in  tbe  ordinary  way.  In  passing 
upon  the  question  of  whether  tbe  maodamus 
nisi  should  issue  In  tbe  present  case,  we 
tblok  It  our  duty  to  Inquire  into  tbe  merits 
of  the  motion  filed  by  the  applicants  In  tbe 
superior  court  There  Is  nothing  In  the  rul- 
Ing  now  made  which  conflicts  with  the  de- 
cision In  Sears  v.  Candler,  112  Oa.  381,  37 
S.  E.  442,  That  was  an  applicatl(m  for  an 
Inquisition  of  insanity  after  sentence,  and 
the  Judge  waa  required  by  mandamus  to  sign 


the  bill  of  exceptions  complaining  of  his  re- 
fusal to  entertain  tbe  application.  Such  an 
Ingnlsltlon  Is  no  part  of  tbe  trial  of  tbe 
accused,  and  has  no  connection  with  the  same. 
See,  In  this  connection,  Baugbn  t.  State,  100 
Ga.  5M,  28  S.  B.  68,  38  U  K.  A.  577  and  dta- 
tlona;  Cribb  t.  Parker,  119  Ga.  298,  46  S.  & 
110.  The  ruling  now  made  Is  In  line  with 
tbe  view  of  the  majority  of  tbe  court  tn  Willis 
r.  Felton.  110  Ga.  634,  46  S.  B.  8S7.  Tbe 
writer  dissented  In  that  case  on  the  idea 
that  tbe  case  of  Taylor  v.  Reese,  supra,  was 
controlling;  but,  upon  further  reflection  and 
investigation,  he  is  of  the  opinion  that  that 
case  did  not  go  to  tbe  extent  then  contended 
for,  and  be  Is  therefore  prepared  to  concur 
in  tbe  view  above  set  forth. 

2.  It  Is  alleged  In  the  motion  to  set  aside 
the  Judgment  that  tbe  Judgment  Is  Invalid, 
for  the  reason  that  It  does  not  appear  upon 
the  face  of  tbe  record  In  tbe  case,  or  upon 
the  minutes  of  the  court,  that  tbe  defendants 
or  their  counsel  were  present  In  court  at  the 
time  of  the  rendition  of  tbe  verdict,  or  at  tbe 
time  of  the  Imposition  of  sentence,  or  that 
they  were  present  In  court  during  every 
stage  of  tbe  case  from  arraignment  to  sen- 
tence. The  motion  does  not  allege  that  the 
defendants  or  their  counsel  were  absent  at 
any  time  during  the  progress  of  tbe  case  from 
its  Inception  to  Its  conclusion.  Tbe  conten- 
tion Is  that  the  sentence  Is  Invalid  unless 
it  affirmatively  appears  from  the  record  that 
the  defendants  and  their  counsel  were  pres- 
ent at  every  stnge  of  tbe  case.  In  Smith  v. 
State,  60  Ga.  430.  tt  was  said :  "It  has  never 
been  the  practice  In  this  state  to  enter  on 
the  record  the  fact  that  tbe  prisoner  and  bis 
coimsel  were  present  when  sentence  was  pro- 
nounced; and  the  silence  of  the  record  as  to 
such  fact  Is  no  cause  for  arresting  judgment 
or  setting  It  aside."  Tbe  reason  for  this  rule 
is  said  by  Judge  Bleckl^  to  be  that  "when- 
ever any  act  or  proceeding  Is  recorded  as 
taking  place  In  a  criminal  case,  tbe  presence 
of  the  prisoner  and  bis  counsel,  though  not 
noted  expressly,  is  included  In  each  entry 
by  a  kind  of  Implication;  or  so  Is  deemed, 
so  long  as  the  fact  is  not  negatived  by  tbe 
record,  or  by  some  appropriate  evidence  ali- 
unde." In  Franks  v.  State,  120  Ga,  495,  4S 
S.  E.  148,  the  ruling  In  Smith  v.  State,  supra. 
Is  followed,  and  It  Is  there  held  that  It  Is 
not  necessary  that  tbe  record  should  affirm- 
atively show  the  presence  of  the  accused,  and 
the  silence  of  the  record  1b  therefore  no  rea- 
son for  arresting  the  Judgment  or  setting  it 
aside. 

Another  ground  of  the  motion  to  set  aside 
the  judgment  la  that  it  does  not  affirmatively 
appear  from  the  record  that  tbe  defendants  or 
their  counsel  wore  asked  If  they  had  anything 
to  say  why  sentence  should  not  be  passed ; 
the  record  failing  to  show  that  the  defendants 
or  their  counsel  at  the  time  of  the  imposition 
of  the  sentence  were  permitted  to  urge  any 
reason  against  the  Imposition  of  tbe  same. 
There  are  undoubted!;  early  cases  In  whicb 


Digitized  by  Google 


66  SOUTHEASTERN  BBFORTBB. 


it  haa  been  bdd  that  If  Jtidgniaat  be  paaaed 
'Ml  Indlctmoit  wlUnnt  may  denMUid  of  wbat 
the  iwrty  bad  to  sar.  It  Is  wroneona.  See 
Snillsb  caaea  dted  In  Orady  v.  State,  11  Ga: 
268.  TbSB  la  pnbebljr  tbe  nile  In  acme  JQ- 
rladlctions  hi  tbla  conntfy  at  tbla  time.  Bat 
It  waa  beld  by  tbla  court  In  tbe  caae  Jnat 
dted  tbat  In  minor  fekmles  tbe  omlasloa  of 
tbe  demand  would  not  be  Buffldent  reaaon 
for  reverabiK  tbe  Judgment,  It  It  appeared 
that  tbe  prletmer  and  hla  connael  were  botb 
In  tbe  court,  and  urged  nothli«  In  tbe  arrest 
of  tbe  Judgment  or  In  mitigation  of  tbelr 
cnllt  In  tbe  caae  of  Sarab  (a  Blare)  t. 
State,  28  Ga.  676,  It  waa  bdd  tbat  tbe  omlB- 
alott  at  the  court  to  aak  tbe  prisoner  If  she 
bad  anything  to  say  why  aoatence  aboold  not 
be  paaaed  la  not  sucb  an  vnr  aa  would 
tltle  tbe  accused  to  a  new  trlaL  Itie  accused 
was  charged  with  an  attempt  to  poison,  and 
aoch  an  oftoise  was.  when  committed  by  a 
alave,  punishable  death,  unless  the  Judge 
should  see  St  to  Inflict  a  milder  punlahmcait 
In  tbat  case  a  mJldor  punishment  was  In  fact 
Inflicted.  It  la  not  necessary  to  determine 
wbedier  tbe  caae  Just  cited  waa  a  capital 
case,  or  whether  In  a  capital  caae  the  Inquiry 
as  to  whether  the  accused  had  augfat  to  say 
wby  sentence  should  not  be  pronounced  Is 
essential  to  the  validity  of  the  Judgmoit 
The  record  Is  alloit  aa  to  wheUier  this  In- 
nvixy  was  made.  If  such  InQulry  was  hidla- 
pensable  to  tbe  validity  of  tbe  Judgment,  It 
will  be  assumed  that  tne  Inonlry  waa  made, 
until  the  contraxy  appears.  The  ruling  In 
Franks  t.  State,  supra.  Is  directly  In  point 
«i  tbla  Queatlon. 

The  motkm  to  set  aalde  the  Judgment  la 
wholly  without  m«lt  Tbe  Judge  did  not  err 
In  dedlnbig  to  entotaln  It,  or  In  refusing  to 
grant  a  role  nisi. 

Mandamna  nlal  doiled.  All  the  Justices 
«oncur. 

EVANS,  LUMPKIN,  and  ATKINSON,  JJ. 
{concurring).  We  concur  In  tbe  rullug  in 
this  case,  and  the  result  reached.  We  thlnlE, 
however,  that,  while  generally  a  first  bill  of 
exceptions  which  Is  true  and  duly  prepared 
and  presented  In  accordance  with  law,  and 
which  assigns  error  on  a  final  judgment 
should  be  signed,  yet  It  is  not  an  arbitrary 
and  Invariable  rule  that  this  court  will  by 
mandamus  compel  the  signing  even  of  a  first 
bill  of  exceptions,  wholly  regardless  of  what 
it  contains.  In  Taylor  t.  Reese,  108  Ga.  379, 
33  S.  B.  917  (2),  the  point  actually  involved 
and  decided  was  that  when  tbe  refusal  of  a 
Judge  to  certify  a  bill  of  exceptions,  tendered 
to  bim  In  a  criminal  case  In  which  no  motion 
for  a  new  trial  hag  been  made,  was  based 
solely  upon  the  ground  tbat  in  his  opinion, 
he  had,  in  the  absence  of  sucb  a  motion,  no 
authority  to  certify  the  bill  of  exceptions, 
on  the  bearing  of  an  application  for  manda- 
mus, the  merits  of  tbe  questions  presented  by 
the  bill  of  exceptions  were  not  Involved,  and 
tbe  mandamus  absolute  would  be  granted 
without  inquiring  Into  thorn. 


SHAW     GBORGIA  B.  B. 

(Supreme  Court  et  Georgia.    Nov.  16,  1006.) 

1.  RaIUIOADS— IHJUBT  TO  PnSOR  OH  TftACS 
— QuZSnOH  TOB  JUBT— InSTKUCTIORS. 

Under  the  facffl  in  this  cose,  it  should  ban 
been  sabmltted  to  the  jary  to  say  whether  that 
part  <a  the  rallromd  track  which  wu  tbe  Iocds 
of  tbe  hmnidde  waa  so  frequently  need  by  tbe 
public  as  a  pathway,  with  the  knowledge  of  tlie 
railroad  company,  as  to  require  the  servants  of 
the  defendant,  engaged  In  tbe  opnatiMi  <^ 
trains  thereon,  to  anticipate  tbe  preoeoce  of 
pedeetrians.  If  the  servants  opera tinr  the  train. 
In  the  exercise  of  ordinary  care,  BhooTd  have  an- 
ticipated the  presence  <mI  pedestrians,  then  it 
was  for  the  Jury  to  say  woether  the  servants 
were  negligent  m  running  the  train  over  ttiit 
particular  place,  under  tbe  attendant  conditions, 
at  such  rate  of  speed  as  that  it  was  impoauble, 
after  discovering  the  dangerous  position  of  de- 
ceased, to  stop  before  striking  him.  It  was 
erroneons,  thwefore,  for  tbe  court  to  cfaorse: 
"I  charge  jrou  It  Is  not  lack  of  ordinary  can 
and  diligence  to  fail  to  keep  a  lookout  for  per- 
sons on  the  tra<^  not  on  a  public  croasins.'* 
*'I  cliarge  yon,  the  duty  to  exercise  all  ordinary 
and  reasonable  care  and  diligence  towards  a 
I>erson  not  on  a  pnblic  crossing  arises  when  his 
presence  becomes  known  to  tbe  employte  is 
lAarge  of  the  engine,  and  not  bef(n«.  A  fail- 
ure of  Boch  care  and  dlllgenee  after  tiiat  time, 
and  from  which  injury  occurs,  unless  it  coold 
have  heen  avoided  oy  the  use  of  ordinary  care 
on  the  part  of  tbe  person  killed  or  injured,  will 
render  the  company  liable." 

J Ed.  Note. — For  cases  in  p<dnt,  see  Oent.  Die. 
.  41,  RaUroads,  I  1S74] 

Z  Sun. 

In  view  of  the  evidence,  and  under  tlw 
charge  as  a  whole,  there  ore  no  other  assigo- 
ments  of  error  which  are  so  meritorlona  as  to 
require  a  nrersal  of  tbe  Judgment  ot  the  court 

Fisb.  a  J.,  and  Back,  dissenting 

(SyllaboB  by  the  Court) 

Elrror  from  Superior  Oonrt,  O^ethoqis 
County ;  H.  M.  Holden,  Judge. 

Action   by    Winnie    Shaw    against  tbt 
Georgia  Railroad.    Judgment  for  defendant  { 
and  plaintiff  brings  error.  Reversed. 

Paul  Brown.  W.  M.  Smith,  and  E.  K. 
Lumpkin,  for  plaintiff  In  error.  Joa.  B.  k 
Bryan  Oummlng  and  H.  UcWbwter,  Jr.,  tm 
defendant  In  oror. 

ATKINSON,  J.  1.  In  view  at  tbe  evidence 
in  this  case  upon  the  question  of  frequent 
use  of  tbe  railroad  track,  at  tbe  particular 
place  of  the  homicide,  by  pedestrians  as  a 
pathway,  known  to  the  defendant  company, 
we  think,  as  a  question  of  fact.  It  should 
have  been  submitted  to  the  Jury  to  say 
whether  or  not  tbe  use  was  shown  to  exist 
to  such  an  extmt  as  to  require  those  operat- 
ing the  cars  of  tbe  defendant  to  anticipate  | 
tbe  presence  of  persons  on  tbe  trac*.  If 
the  evidrace  was  such  as  to  require  them  to 
anticipate  tbe  presence  of  pedestrians  on  ttie 
track,  then  they  were  bound  to  use  ordi- 
nary care  to  avoid  Injury  to  any  one  who 
might  be  on  tbe  track  at  tbat  place.  To 
do  this  would  depend  upon  the  particnlar 
conditions  surrounding  each  case,  but.  among 
others,  the  condition  of  tbe  maobineiTt  tbe 
condition  of  tbe  tracks  tbe  caiwcity  for  stop- 
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ping  within  a  given  distance,  and  the  capac- 
ity for  discovering  any  one  on  the  track  with- 
in that  distance  are  matter*  which  Bhonld  be 
taken  Into  consideration  and  oburved  by  tbe 
engineer  In  approaching  a  part  of  tbe  track 
where,  from  the  pnblicltT  and  frequency  ot  Itm 
nse  by  pedestriauB,  be  has  reason  to  Ap- 
prebend  the  presence  of  on&  In  Atlanta  By. 
Co.  V.  Gravltt,  98  Oa.  860,  20  S.  E.  560,  26 
B.  A.  6S8,  44  Am.  Bt  Rep.  145,  this  coort 
held  that,  relatively  to  a  penon  who,  wltb* 
ont  license  from  the  company,  Is  walking 
upon  a  railroad  track  on  a  trestle,  though 
Bach  trestle  be  situated  between  a  blowpoat 
and  a  pnMic  crossing,  the  dnty  of  the  rail- 
way company  to  observe  "all  ordinary  and 
reasonable  care  and  diligence  towards  sneh 
person  arises  when  his  presence  becomes 
known  to  tbe  engineer,  and  not  before."  This 
la  a  broad  statement  and  an  examination 
of  tbe  opinion  will  show  that  the  court  did 
not  have  la  mind  a  place  on  tbe  track  so 
freqo^ted  by  pedestrians  as  to  afford  reason 
for  the  engineer  to  anticipate  tbelr  presence. 
The  law  woDld  not  be  so  lax  with  bnman 
life  as  to  allow  tbe  operation  of  snch  dan- 
gerons  machinery  as  a  railroad  train  over 
soch  places  wl^  utter  dlsr^ard.   Bo  after* 
wards.  In  the  case  of  Georgia  R.  Co.  v. 
Cromer,  1U6  Oa.  296,  31  S.  E.  759,  this  court 
anpha^zed  the  duty  of  a  railroad  eon^pany 
to  obsore  care  with  reference  to  one  not 
<Hi  a  public  crossing,  but  at  a  place  so 
frequented  1^  tbe  public  as  to  give  reason 
to  anticipate  their  presowe.  In  that  case  the 
oonrt  held:   "Wliwe  a  railroad  crosBlng  Is 
In  a  p4H>nlous  locality  and  Is  much  used  by 
tbe  public,  but  tbe  same  Is  not  within  tbe 
limits  of  an  incorporated  city  or  town,  and 
Is  not  a  part  of  a  public  road  established 
pursuant  to  law,  what  rate  of  speed  In  ap- 
proaching and  ranning  over  sucb  crossing 
would  be  negligence,  and  what  signals  ordi- 
nary care  would  require  to  be  given,  are 
mattM's  to  be  determined  by  a  jury  accord- 
ing to  the  clrcumstancea  of  each  particular 
case."   This  case  was  referred  to  approvliMC- 
ly  In  BuUard  v.  Southern  Ry.  Co.,  116  Oa. 
644,  43  8.  R  89,  and  there  the  court  said: 
"Where  a  number  of  persons  habitually,  with 
tbe  knowledge  and  without  the  dlsapiH^val  of 
a  railroad  company,  use  a  private  passage- 
way for  the  purpose  of  crossing  the  tra(4£s 
of  the  company  at  a  given  point,  the  em- 
ployes of  the  company  in  charge  of  one  of 
Its  trains,  who  are  aware  of  this  custom,  are 
bound,  on  a  given  occasion,  to  anticipate 
tbat  persons  may  be  upon  the  track  at  this 
point,  and  they  are  under  a  duty  to  take 
snch  precautions  to  prevent  Injury  to  audi 
persons  as  would  meet  tbe  requirements  of 
ordinary  care  and  dllteeDCft"    Whiie  tbese 
cAses  refer  particularly  to  localities  where 
tbe  custom  was  to  cross,  and  not  to  go 
loi^tudinally  along  the  track,  the  principle 
Is  Jnst  the  same.  The  ruling  was  put  upon 
the  duty  which  arose,  not  upon  the  technical 
ground  that  it  was  a  public  crossing  but 
5SS.B.-61 


iQKm  the  ground  that,  because  of  tbe  fre- 
quency of  the  use,  tbe  presence  of  pedestrians 
was  to  be  anticipated.  Therefore  It  was  that 
In  Bullard's  Case  this  court  approvingly  r»* 
ferred  to  W.  ft  A.  B.  Co.  v.  Meigs,  74  Ga. 
864,  where  it  was  said:  "There  was  no  er* 
ror  in  admitting  the  testimony  relating  to  the 
habit  of  the  public  in  walking  on  def«i^ 
ant's  tracks  at  or  near  tbe  place  whers 
this  injury  happened.  While  this  habit,  evoi 
If  acquiesced  In  by  tbe  railroad  company,  did 
not  prevent  the  deceased  from  being  a  tree- 
passu-.  It  was  a  dnmmstanoe  which  the 
Jury  mli^t  pTopnlj  oouslder  In  determining 
whether  or  not  the  pmons  In  charge  of  the 
train  ahowed  proper  diligence  at  tbe  time 
tbe  killing  occurred.  Railroad  engineers 
should  observe  more  caution  In  mnnlng  at 
places  where  they  know  persons  are  likely 
to  be  on  the  track  than  elsewhere,  even  if 
those  persons  ar»  trafiaasers;  and  especial- 
ly Is  tbSx  tms  when  ths  company  has  at 
least  taditly  consented  to  this  otherwise  nn- 
authorlssd  usB  of  Its  property  by  tiw  pub- 
lic" In  BnUarffs  Case  this  eouit  also  quotes 
anHCOVlntfly  fKim  Ho^lns^  Fers.  loj.  I  87.  p. 
142,  as  foUows:  "Where  no  pennlsslon  la 
glvoi  but  there  Is  a  habit  oa  tbe  part 
of  IndiTidoals  or  the  public  of  traveling  ovw 
the  track  on  foot,  and  nothing  Is  done  to 
prevent  1^  that  does  not  modify  cr  change 
the  legal  rights  or  obligations  of  either  the 
public  or  the  company.  By  such  use  the 
public  are  not  tacitly  licensed  to  go  upon 
the  track,  and  tbe  consent  of  the  company 
to  the  use  Is  not  Implied,  but  the  fact  that 
they  do  go  there  enters  Into  the  situation 
as  It  Is  known  to  the  company,  and  affects 
the  caution  and  amount  of  care  required  In 
running  the  trains.'*  The  distinction  already 
drawn  between  the  case  at  bar  and  Atlanta 
By.  Co.  V.  Gravltt,  supra,  was  made  In  tbe 
well-considered  case  of  Crawford  v.  Southern 
Ry.  Co.,  106  Ga.  873,  88  8.  B.  826,  whete  Mr. 
Justice  Fish,  after  citing  numerous  au- 
thorities, evolved  the  following  rule:  "Tak- 
ing the  locality  where  the  train  Is  running 
and  all  the  sarrotmdlng  circumstances,  If 
those  In  control  of  the  movement  of  the 
train  hare  no  reason  to  apprehend  that 
there  may  likely  be  a  human  being  on  the 
track  In  front  of  the  engine,  they  are  under 
no  dut7  to  one  who  may.  In  fact,  be  there, 
until  they  have  actually  discovered  that 
be  Is  there.  But  if,  from  the  locality  or  sur- 
rounding circumstances,  there  Is  reason  to 
apprehend  that  the  tra<&  In  front  of  the 
locomotive  may  not  be  clear  of  human  beings, 
then,  It  seems  to  ns.  It  Is  the  duty  of  the 
employes  of  the  company  to  keep  a  lookout 
ahead  of  the  train;  most  assuredly  so  unless 
they  are  performing  some  duty  which  pre- 
vents their  looking  out  upon  tbe  track  la 
the  direction  In  which  the  train  Is  moving.*' 
TMs  rule  Is  approved  In  Ashworth  v.  8outh- 
em  3y.  Co.,  116  Ga.  686,  48  3.  B.  36,  S9 
L.  B.  A.  982,  and  Bullard  v.  Sontbetn  By.  Ga„ 
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mapvA.  Id  Southern  By.  Co.  t.  Chatman,  124 
Oa.  1028,  68  S.  E.  602.  Mr.  Jastlce  Lumpkin, 
After  reviewing  a  number  of  cases,  text-books, 
and  other  authorities  on  the  duty  of  a  rail- 
road company  to  a  trespasser,  states  the 
law  thus:  "The  general  rule,  that,  as  to 
a  trespaaser  upon  a  railway  track,  the  duty 
of  observing  ordinary  care  and  dlUgeoce  for 
his  protection  does  not  devolve  upon  the 
company's  agents  in  charge  of  a  train  until 
bis  presence  npon  Its  track  becomes  known 
to  them,  does  not  relieve  the  company  under 
all  circumstance  from  anticipating  the  pres- 
ence of  a  trespasser  uptm  Its  track  and  from 
taking  proper  precautions  to  prevent  Injury 
to  talm.  Where  the  circumstances  are  such 
that  the  employes  of  the  company  in  charge 
of  one  ot  itM  trains  are  bound,  on  a  given 
occasion,  to  antte^ate  that  persons  may  be 
Upon  the  track  at  a  certain  place,  they  are 
tmder  a  duty  to  take  roch  mecautions  to  pre- 
vent Injury  to  soch  persons  as  would  meet 
the  requirements  of  ordinary  care  and  dili- 
gence." 

AssonUiig  ttiat  tbe  Jury  would  have  found 
that  tin  place  whexe  the  deceased  was  killed 
was  ao  freqnented  by  peiOestrlans  as  to  afford 
reason  for  the  enginew  to  anticipate  their 
^esenoe^  what  then  did  he  do  In  tiie  perfwm- 
anc4  <tf  his  Aaty  towards  tiie  deceased? 
There  waa  evidence  to  tbe  effect  that  tiie 
train  was  ll^t,  and,  for  that  reason,  not 
quld£  to  atop.  It  was  down  grade  and  tin 
track  slick  with  dew.   The  waa  00 

miles  an  lionr.  From  tbe  evidence  of  the 
engineer,  it  appears  that  he  saw  tbe  deceased 
as  soon  as,  nndw  aarronndlng  conditions,  it 
was  possible  to  do  ao.  He  gave  tbe  danger 
dgnal,  Immediatdiy  saw  tbat  tbe  deceased 
was  not  responsible^  immediately  aivlled  the 
brakes,  and  did  all  that  ms  possible  to  stop 
before  reaching  tbe  deceased.  Although  his 
oigine  and  equipments  were  In  perfect  con- 
dition, it  Btmck  tbe  deceftsed  and  passed  150 
to  200  yards  b^rond,  before  It  waa  possible 
to  come  to  a  stop.  Can  it  he  said  tbat,  at 
this  particolar  time  and  place,  and  under 
these  particular  conditions,  with  reference 
to  the  deceased,  tbe  ra^new  was  In  the  ex- 
ercise of  all  ordinary  and  reasonable  care 
and  diligence?  Waa  he  not,  under  those  con- 
ditions, ronniDg  at  an  unreasonable  rate  of 
speed,  and  was  not  Us  conduct  in  that  respect 
neglig«ice?  These  were  qaestions  tor  the 
Jury,  and  It  was  erroneous  for  tbe  court  to 
charge:  (1)  "I  charge  you  it  is  not  tack  of 
ordinary  care  end  diligence  to  fall  to  keep  a 
lookout  for  persons  on  the  track  not  on  a 
public  crossing."  (2)  "I  (^arge  you  the  duty 
to  exercise  all  ordinary  and  reasonable  care 
and  diligence  towards  a  person  not  on  a  pub- 
lic crossing  arises  when  his  presence  becomes 
known  to  the  employte  In  charge  of  tbe  en- 
gine, and  not  before.  A  failure  of  such  care 
and  diligence  after  that  time,  and  from  which 
the  injury  occurs,  unless  It  cuuld  have  been 
avoided  by  tbe  use  of  ordinary  care  on  the 


part  of  the  pwson  killed  or  tojund,  wIB  rta- 
der  tbe  company  liable." 

2.  In  the  light  of  tbe  evidence  and  tbe 
charge  of  the  court  taken  as  a  wbole^  then 
was  no  such  error  In  any  of  the  other  groundi 
ef  tbe  motion  for  new  trial  as  would  Jnatiff 
this  court  In  reversing  tbe  Judgment  of  tbt 
court  below. 

Judgment  reversed.  All  the  Justices  coa- 
cur,  ezc^t  FISH,  O.  J.,  and  BECK,  whs 
dissent 

FISH,  a  3.,  snd  BECK,  J.,  dissenting.  The 
evidence  demanded  tbe  vo^ct  raidiored,  and, 
withoQt  referoice  to  the  alleged  errors  la  tbe 
charge  of  the  court,  the  refusal  of  a  new  trial 
waa  proper. 


MABTIN  V.  CBAVEN. 
(Supreme  Court  of  Georgia.  Nov.  14,  190ft} 

1.  AiFuz<— Aasiomcnn  or  Baaon. 

The  aarignment  of  errw  In  tbe  Mil  of  ei- 
cepdona  waa  auffidratly  specific. 

VBA.  Note.— For  casea  hi  point  see  Oent.  IKc- 
vol.  8,  Appeal  and  E^r.  |  2097.] 

2,  BkEKOtmon— ISSUANCK  BT  CUBK  OF  COUIT. 

Under  the  i;Hi>vlaioDS  of  the  act  eatat>Uib- 
lag  the  dty  court  of  CHaAsville,  anthority  was 
not  conferred  upon*  the  clei^  of  tbe  saperior 
court  of  Habersnam  oooaty  to  Isane  an  execs- 
tim  on  a  Judgment  previonsly  mdered  in  soch 
dty  court 
(ByllabuB  by  the  Oourt) 

Error  from  Superior  Court,  Habersham 
County;  J.  J.  Klnaay>  Judge. 

Action  by  W.  J.  Oraven  against  B.  OL  lfa^ 
tfai.  Judgment  tor  pUilntlff  on  lev7  at  execa- 
tlon.  Defendant  filed  an  affidartt  of  niegaltty. 
From  a  Jndgmoit  dlamisalng  tbe  Dlegallty. 
defendant  brings  error.  Bevoraed. 

J.  C.  Edwards,  for  plaintiff  In  error,  ile- 
Millan  ft  Brwln,  for  defendant  In  Gnat. 

FISH.  G.  J.  On  May  12,  1002,  a  Judgment 
was  rendered  in  Uie  city  court  of  Clarke&rills 
in  favor  of  W.  J.  Cravai  against  B.  C  Mar^ 
tin,  for  stated  amounts  of  principal,  interest 
and  costs.  On  July  27,  1903.  the  city  court 
of  darkesvlile  was  abolished  by  an  at!t  of 
the  Legislature.  On  June  17,  1904.  tbe  clerk 
of  tbe  superior  court  of  H^wrabam  county 
Issued  an  ex&cutlon  on  such  Judgment,  re- 
turnable to  the  next  term  of  tbe  last-men- 
tioned court,  which  was  levied  by  the  sheriff 
of  the  county  on  obtain  described  realty  ai 
the  property  of  the  defradant,  Martin.  Tte 
defendant  in  execution  thereupon  filed  an  af- 
fidavit of  Illegality  to  the  fl.  fa.,  upon  various 
grounds,  In  one  of  which  the  facts  aa  to  the 
rendition  of  the  Judgment,  the  abolition  of 
tliu  ciiy  court,  and  the  lasuanoe  of  the  ex- 
ecution by  the  clerk  of  the  superior  court,  as 
above  stated,  were  set  forth,  and  the  allega- 
tion made  that  the  execution  was  void 
the  reason  that  the  clerk  of  the  superior 
court  bad  no  authority  of  law  to  Issue  it 
The  caae  thus  made  wa^  by  conaoit,  tried 
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before  the  Judge  of  the  mperlor  court  with- 
out a  Jury,  <hi  an  agreed  Rtatemeat  of  Acts, 
and  be  rendered  Judgmait  against  the  11- 
legalit7  and  ordwed  that  the  execution  pro- 
ceed. In  the  defendant's  bill  of  exceptions 
bringing  tlie  case  up  this  language  Is  used: 
**The  court,  after  bearing  and  considering 
tlie  case,  rendered  Judgment  dlsmlasing  said 
lllegallt7  and  ordering  the  fl.  fa.  to  proceed. 
*  *  *  To  which  ruling  and  Judgm^it  the 
defendant  In  fi.  fa.  *  *  *  then  and  there 
excepted  and  now  exeats  and  assigns  the 
same  as  error.  *  •  •  The  defendant  in 
fl.  fa.,  B.  O.  Martin*  says  the  court  erred  in 
tbis,  9 .  *  *  that  there  is  no  authority  of 
law  for  the  clerk  of  the  superior  court  of 
Habersham  county,  6a.,  to  Issue  a  fl.  fa.  from 
the  city  court  of  GlarkesTille,  and  that  there- 
fore the  court  erred  In  dismissing  the  Illegal- 
ity." 

1.  Oounsei  for  defendant  In  uror  moved  to 
dismiss  the  writ  of  error,  on  the  ground  tiiat 
the  bill  of  exceptions  contains  no  assignment 
of  error  sofllciently  specific  to  authorize  the 
Supreme  Oourt  to  determine  whether  or  uot 
error  was  committed  by  the  trial  Judge, 
liiis  motion  is  not  meritorious.  The  assign- 
ment of  error  was  not  merely  in  general 
terms,  as  In  Neal  Loan  &  Banking  Co.  t. 
Wright,  116  Ga.  896,  42  S.  B.  716,  and  cases 
there  cited,  but  was  plainly  and  distinctly 
set  forth,  as  It  speclfled  a  distinct  reason 
why  the  Judgment  excepted  to  was  erroneous, 
viz.,  that  there  was  no  authority  of  law  for 
the  clerk  of  the  superior  court  to  issue  the 
execution  In  question. 

2.  The  act  establishing  the  city  court  of 
ClarkesTllie  (Acts  1898,  p.  299)  was  repealed, 
and  the  court  abolished,  by  the  act  of  July  27, 
1903  (Acts  1908,  p.  124).  The  only  reference 
made  by  the  repeallnf  act  to  the  disposition 
to  be  made  of  the  records  and  papers  pertain- 
ing to  matters  or  cases  In  such  city  court  is 
contained  in  the  second  section  (page  12S) 
thereof,  whldi  provides:  "That  immediately 
after  the  passage  of  Uiis  act  the  Judge  of 
said  dty  oonrt  of  Clarkesrllle  shall  transfw 
all  poidlng  cases  now  on  the  docket  of  the 
said  dty  court  of  GlarkeBrlll^  togetliw  with 
tbe  piven  and  records  pertaining  to  the 
same,  to  tbe  aopertor  court  of  said  connty 
of  Habosham,  where  tb^  shall  sererally 
stand  for  trial  as  cases  originally  In  said 
superior  coort"  A  case  In  which  Judgment 
had  been  rendered  In  the  city  court,  and  iqKm 
which  Judgment  no  execution  had  bem  Issued 
prior  to  tbe  passage  of  the  act  abolishing 
that  oonrt^  was  not  a  pending  case  on  the 
dofftet  ftf  tbe  dty  court  at  the  time  that 
court  was  abolished,  and  there  was  no  reason 
for  the  tate  Judge  of  tlw  city  oonrt  to  trans- 
ttx  the  papers  and  records  pertalnbig  to  sudi 
case  to  the  superior  court  of  Habersham  conn- 
t7,  there  to  stand  for  trial  as  a  case  orig- 
inating hi  such  superior -court  because  the 
case  bad  already  been  tried  and  Judgment 
rendered  therein.  The  vexX  step  in  the  mat- 


ter was  the  ISBoanoe  of  ezecutdon  <hi  tiie 
Judgment  for  the  enforcement  of  the  sama 
No  execution  was  Issued  prior  to  tbe  aboli- 
tion of  the  court  in  which  the  Jud^ent  was 
rendered,  and  tbe  abollsbhig  act  conferred 
no  authority  on  the  clerk  of  the  superior 
court  of  Habersham  ccnmty  to  Issu^  ozecutlou 
on  such  Judgment,  and  the  executloQ  Issued 
by  him  was  therefore  void,  and  the  court 
erred  in  not  so  holding. 

Our  attention  was  called  by  counsel  for 
defendant  in  error  to  tbe  cases  of  Oolqultt  t.  ' 
Oliver,  49  Ga.  284,  and  Brooks  v.  Mair,  107 
Oa.  738,  33  S.  B.  660;  hot  our  decision  In 
the  present  case  Is  not  at  all  In  conflict  with 
any  ruling  made  In  either  of  those  cases,  or 
In  Strickland  v.  GrIffln,  70  Ga.  641.  In  the 
first  and  the  last  of  the  cases  Just  referred 
to,  unfinished  business  of  a  county  court  abol- 
ished by  the  Constitution  of  1868  was  subse- 
qnently  dealt  with  In  a  superior  court  ThttX 
Coostltution  provided  that  "the  books,  papers, 
and  proceedings  of  the  county  courts,  and 
the  unfinished  tHuIneas  thereof,  shall  be 
transferred  to  tbe  superior  courts,  and  the 
same  shall  be  finished  and  jterformed  by 
tile  said  superior  courts  snd  the  officers 
thereof,"  etc.  Code  1873.  I  B149.  In  Brooks 
V.  Malr,  supra,  It  was  held  that  the  dty 
court  of  Griffin  had  Jurisdiction  and  antlior^ 
Ity  to  deal  with  and  diq>08e  of  all  tbe  un- 
finished business  of  tbe  abolished  city  court 
of  Spalding  county.  By  a  reference  to  the 
language  of  the  act  abolisbh^  the  one  court 
and  to  that  of  the  act  creating  the  other, 
wblch  is  quoted  In  tbe  opinion  rendered  In 
that  case,  it  Is  clear  that  Jurisdiction  and  au- 
thority was  given  to  the  new  court  to  deal 
with  all  the  unfinished  business  of  tbe  old 
court ;  but  it  cannot  be  fairly  said,  from  any 
language  used  In  the  act  abolishing  the  citf 
court  of  Olarkesvllle,  that  the  intention  of 
the  General  Assembly  was  to  confer  upon  the 
superior  court  of  Habersham  county  Juris- 
diction and  authority  to  deal  with  all  tiie  uu- 
flnistaed  business  of  the  dty  court  of  (Markes- 
vine. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


EESSUDR  V.  PEARSON. 

(Supreme  Court  of  Georfl^<  Nov.  18,  1900.) 

1.  LanniABD  akd  Tsn&iiT^AcnoH  rra  Best 
— IzxKOAZ.  Ubb  of  PbBuises. 

If  a  houBe  be  let  with  intent  that  It  shall 
be  used  for  tbe  porpoaes  iA  prostitution,  the 
landlord  cauiu>t  recover  the  rmt.  But  if  the 
lease  be  for  lawful  uses,  and  the  circumstances 
do  not  show  tbe  transaction  to  be  colorable  or 
a  cioak  to  conceal  the  iilendlty  of  the  contrart, 
subsequwt  knowledge  by  toe  landlord  of  tbe  im- 
moral use  to  which  the  tenant  has  subjected 
the  premises  will  not  invalidate  tbe  lease  or 

Freoude  tbe  landlord  fitHn  collecting  the  rent ' 
f,  however,  the  landlord,  after  he  is  made  aware 
of  the  Illegal  use  of  bis  premisea,  does  any  af- 
firmative act  indicating  bis  sanction  of  the  il- 
legal practices  of  bis  tenant  he  becomes  in 
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pari  delicto  wltli  Um,  and  the  courts  will  not 
lend  any  aid  in  tbe  coUecti<«  of  the  rent. 

TEid.  Note.— For  casee  in  point,  eee  Gent.  Dig. 
Tol.  fS!t,  Landlord  and  Tenant,  i  85.} 

SL  Affeai>^Habmt.es8  Eebob. 

None  of  the  errors  complained  of  teqairv 
the  srant  of  a  new  triaL 

(Syllaboa  far  OoortJ 

BRor  fftm  Superior  Oonrt,  Bibb  Oounty; 
W.  H.  Fblton,  Jr.,  Judce. 

ActioD  b7  L.  O.  Feaiaon  agalnit  Heniy 
Eeaater.  Jndgmait  for  plalntUE,  and  defmd- 
ant  brings  error.  AflLnueO. 

Steed  &  Byala  and  Herman  Brasch,  tor 
plaintUT  In  error.  Hardeman  &  Joue8»  for 
defendant  In  error. 

BTANS,  jr.  1.  Tbe  action  was  tor  the  re- 
covery of  rent  tor  a  tenement,  and  the  plea 
denied  tenancy,  and  further  averred  that,  If  a 
contract  of  vent  was  proved,  such  contract 
was  foonded  on  an  Immoral  consideration  In 
that  the  boose  was  rented  to  be  used  as  a 
lewd  house.  Tbe  plaln^itTs  agent  testified 
that  be  did  not  know  that  tbe  traant  contem- 
plated or  Intraided  Its  use  as  a  brothel,  and, 
as  the  Jury  found  that  Issue  In  favor  of  the 
plalntlfl,  we  will  consider  tba^  in  making  the 
contract  of  lease,  the  parties  did  not  Intend 
that  tbe  house  should  be  used  fOr  an  immoral 
purpose.  On  tbe  trial  the  defendant  requested 
an  Instruction  to  the  effect  that.  If  tbe  plain- 
tiff, subsequently  to  the  time  of  renting,  bad 
knowledge  that  tbe  house  was  being  used  for 
prostitution,  and  after  sudi  knowle^^  made 
no  objection  to  this  Immoral  use,  he  could  not 
recovo-  the  rent  accruing  since  his  discovery 
of  the  Illegal  use  to  which  hts  honse  was  pat 
by  tbe  tenant  nils  request  to  charge  was 
refused  and,  on  tbe  other  band,  the  court 
charged  the  Jury  that  the  fact  that  subse- 
quently to  tbe  alleged  contract  the  defaid- 
ant,  by  renting  the  bouse  to  lewd  women, 
put  tbe  bouse  to  an  Immoral  use  would  not 
prevwt  the  plaintiff  from  collecting  the  roit. 
If  a  honse  be  let  with  Int^t  that  It  shall 
be  used  for  the  purpose  of  prostitution,  the 
landlord  cannot  recover  the  rent;  the  bare 
knowledge  that  It  may  probably  be  so  used 
will  not  defeat  tbe  action.  Ralston  v.  Boady, 
20  Ga.  449.  Evidence  of  the  acts  and  conduct 
of  the  parties  to  the  contract,  both  before 
and  after  making  the  lease,  should  be  allowed 
to  go  to  tbe  Jury,  so  that  they  may  determine 
the  knowlei3^e  and  Intent  of  the  parties  In  mak- 
ing the  contract  Basblnskl  v.  State,  122  Ga. 
164,  50  S.  E.  54 :  Updike  v.  Campbell,  4  E.  D. 
Smith  (N.  Y.)  670.  Bat,  If  tbe  house  Is  leas- 
ed for  a  lawful  purpose,  the  mere  noninter- 
ference by  the  landlord  with  the  subsequent 
Illegal  traffic  of  his  tenant,  after  having  be- 
come aware  of  it,  does  not  involve  bim  In 
the  tenant's  guilt.  Crocker  v.  State,  49  Ark. 
80,  4  8.  W.  197;  Crofton  v.  State,  25  Ohio 
St  249;  Koester  v.  State.  86  Kan.  27,  12  Pac 
830.  Our  Penal  Code  1S95.  S  391.  declares: 
"If  any  person  shall  maintain  and  keq^  a 


lewd  house,  or  place  for  tbe  practice  of  for^ 
nlcatlon  or  adultery,  eithw  by  himself  or  oth- 
ers, he  shall  be  guilty  of  a  misdemeanor.'* 
In  Kessler  v.  State,  119  Ga.  803,  46  &  B.  40S, 
it  was  said  that  this  sectlm  was  but  a  codLQ- 
catl<m  of  the  common  law,  and  that  to  bus- 
tahi  an  Indictment  thereunda  it  is  necessary 
to  ^ov  only  that  the  accused  contributed 
to,  or  aided,  directly  or  Indirectly,  In  main- 
taining and  keephig  a  lewd  bou8&  In  tbe 
beadnote  of  this  case  It  was  stated  that  a 
landlord,  who,  "after  having  leased  the  bouse, 
knowingly  permits  the  occupants  to  use  It  for 
the  practice  of  fornication  and  adultay, 
mahitalns  and  ke^  a  lewd  housb"  Bnt  this 
broad  statement  of  the  prhidple  Is  not  to  be 
understood  as  a  holding  that  mere  knowledge 
of  the  landlord  of  tbe  ill^al  use  of  the  liouse 
by  tbe  tenant  makes  the  landlord  a  Joint  pai^ 
tlcipant  in  the  tenant's  guilty  act  It  Is  only 
when  the  landlord  aids  or  abets  tike  tenant 
in  the  unlawful  enterprise,  or  by  some  afflrma* 
tive  act  gives  his  consult  and  aKwobatian  to 
the  toiant^s  maintaining  a  brothel,  tliat  he 
shares  the  tenant's  guilt  This  oonnot  and 
sanction  odght  not  to  be  inferred  trom  the 
Isolated  fact  of  bis  noninterference  with  the 
conduct  of  his  tenant,  without  some  affirma- 
tive act  or  declaration  on  bis  part  IndicatiTa 
of  his  sanctltm  and  consent  State  T.  WU- 
liame,  80  N.  X  Law,  102.  It  la  IneonalstcBt 
with  sound  reastm  to  say  ttiat  a  tenant;  hav- 
ing altered  into  a  contract  of  rent  of  a  tene- 
ment Cor  a  lawful  purpose*  vbm  the  oob- 
tract  Is  innocent  and  does  not  contaiq>late 
any  Illegal  purpose,  oonid  aTold  tlie  payment 
of  rent  or  terminate  tlie  tenancy  by  oonvot- 
Ing  the  premises  to  an  immoral  nse,  and  by 
showing  that  after  such  conversion  tbe  land- 
lord acquired  knowledge  his  Ulecal  act 
There  must  be  a  quasi  participation  on  the 
part  of  tlM  lessor  in  sndi  oniawfol  pnipose; 
mere  knowledge  on  Us  part,  acquired  atts 
the  execution  of  the  lease,  is  InsufBcient  to 
identify  htm  with  the  lessee^  gollt  18  Am. 
&  Eng.  Bnc  Law  (2d  Ed.)  317;  Jonea.  Land 
&  Ten.  I  laO;  1  McAdam,  Land  &  Ten.  827. 

2.  Stxne  of  tbe  asirignments  of  emnr  relate 
to  ttie  refusal  of  the  court  to  allow  certaia 
questions  to  be  propounded  to  plalntiff'e 
agent  while  testifying  as  a  witneaa.  In  so 
far  as  these  questions  were  material.  It 
appears  fliat  tli^  or  ottiera  of  slrallar  lat- 
port  were  answwed  by  the  wltnesa  in  BxnoOia 
part  of  his  testimony*  and,  as  the  defted- 
ant  got  tbe  benefit  of  the  substance  of  tlw 
testimony  soi^ht  to  be  elicited  by  these  par- 
ticular questions,  the  error,  If  any,  in  refuftinjr 
to  allow  them  to  be  put  to  the  witness  was 
harmless.   Bertody  v.  Ison,  69  Ga.  317. 

The  remartE  of  tbe  trial  Judge  ^■p^lgnlns 
reasons  for  bis  ruling  on  the  admissibility  of 
certain  evidence  was  not  open  to  the  criticism 
that  it  amounted  to  an  expression  of  optnins 
on  an  Issuable  fact,  nor  was  the  particular 
charge  complained  of  as  holding  the  defend- 
ant  op  to  ridicule  open  to  that  objection. 
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Tbe  verdict  wae  warranted  by  the  erldenee, 
ajQd  there  was  no  error  Id  refualng  a  new 
trial. 

Judgment  ainrmed.  All  tbe  JostlcM  con* 
cur. 


KING  T.  SOUTHERN  BT.  00. 
(Sapreme  Oenrt  ot  Georgia.   Nor.  11^  1906.) 

1.  Pabert  and  Obild— Inrasr  to  Qhzlo— 
Right  or  Action. 

For  a  negligent  injuir  to  a  minor,  cansiiu 
lose  of  Krvices  and  entallmg  expen§ea  for  medi- 
cine and  nurBing,  fm  right  of  action  Is  In  the 
fatbw,  if  be  be  aJlve  at  the  time  of  the  injury. 

[Kd.  Note.— For  casei  In  point,  aee  Cent  Dig. 
Tol.  87.  Parent  and  CbUd,  H86.  9U 

2.  Sau. 

If  f(w  snch  a  tort  a  right  of  action  accrued, 
it  did  ao  Immediately  upon  the  liappeniag  of 
tbe  injury,  and  was  In  the  father,  althougn  he 
may  have  l>een  Injured  at  the  same  time  with 
die  child,  and  may  have  lived  only  a  short 
time  thereafter. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  S7,  Parent  and  Child,  |  86.] 

8.  ABATEHXirr  AND  REVIVAL— WHAT  AOTIOHB 
SUBVIVE. 

In  such  a  case,  If  a  right  of  action  arose 
to  tbe  father,  and  be  died  before  any  suit  waa 
brought,  the  canae  of  action  did  not  ntrvive  to 
the  mottier  of  the  dilld. 

[Ed.  Note.— For  caaes  In  point,  aee  Qoit.  Dig. 
Tot  1,  Abatement  and  Revival,  ||  256,  261.1 

(Syllabos  by  tbe  Ooort) 

Error  from  Soperlor  Court,  Habersham 
County;  J.  J.  Kinney,  Jndge. 

Action  by  Josephine  King  against  tbe 
Sonthem  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
flrmed. 

Mis.  Joa^hlne  King  broivht  suit  against 
tbe  Southern  Railway  Company,  seeking  to 
recover  damages  on  account  ot  a  personal 
injury  to  her  dani^tw,  14  yean  of  It 
-was  alleged  that  the  plaintiff,  her  husband, 
and  het  danflCbter  were  traveling  on  a  pub- 
11c  road  in  a  buggy,  and  while  crossing  tbe 
railroad  of  tbe  defendant  tb^  were  struck 
and  Injured  by  its  looomotlTe  and  cars;  that 
tbe  defendant's  agents  were  negligent  In  run- 
ning tbe  train  at  a  speed  of  fnnn  40  to  60 
miles  an  hoar,  in  falling  to  blow  the  whistle 
of  the  locomotive  at  the  blow-post,  or  be- 
tween the  post  and  the  crossing,  and  In  fall- 
ing to  check  tbe  speed  of  tbe  train  in  ap- 
proaching the  crossing;  that  plaintiff's 
daughter  was  Injured  for  life  and  rendered 
Incapable  of  performlt^  any  service;  and 
that  plaintiff  had  been  put  to  expense  for 
medicine,  attention,  eta  In  the  original  pe- 
tition It  was  alleged  that,  at  the  time  the 
daughter  received  tbe  Injury,  plaintiff's  bus- 
band  was  killed,  and  that  at  the  time  of  the 
flult  the  plaintiff  was  a  widow,  and  had  the 
care  and  maintenance  of  her  daughter,  and 
-was  entitled  to  her  services.  By  amend- 
ment the  following  allegation  was  made: 
"i'bat  petitioner  Is  entitled  to  the  services  of 
ber  sold  danghter,  and  Is  largely  dependent 


upon  her  said  daughter  for  a  support,  all  of 
wtaldi  petitioner  has  been  deprived  of  by  rea* 
son  said  Injuries  to  her  said  danghter;  that 
petitioner's  said  husband  lived  about  <me 
hour  aftw  said  accident;  that  since  said  time 
tbe  care  of  ber  said  daughter  has  devolved 
upon  your  petitioner."  Defendant's  counsel 
moved  to  dismiss  the  petition  as  amended, 
on  the  ground  that  it  set  oat  no  cause  of 
action,  and  that  it  showed  that  the  father 
of  the  girl  was  In  life  at  the  time  when  she 
vras  Injured,  and  for  sometime  thereafter. 
The  motion  was  sustained,  and  tbe  plain- 
tiff excepted. 

Reuben  Arnold,  W.  B.  FiCkrell,  and  How- 
ard Tbompeon,  for  j^lntlfl  in  error.  J.  J. 
Strickland,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  tbe  facts). 
Tlie  wact  question  made  Is:  Where  a  father, 
mother,  and  minor  daughten  were  la  a 
buggy  passing  over  a  railroad  crossing,  and 
tbe  fatber  and  daogbter  were  injured  by 
the  running  of  a  train,  and  the  father  died 
about  an  tiour  afterwards,  did  tbe  mother 
have  a  right  of  action  against  tbe  railroad 
company  oa  aocomt  of  tbe  injury  to  the 
minor  daughter?  Tbe  suit  was  not  brought 
by  tbe  daughter  tor  permanent  Injuries  to 
herself,  or  by  tbe  niotb»  as  her  next  friend, 
but  by  the  latter  in  her  own  behalf,  baaed  on 
loss  of  services  and  necessary  expenses 
prior  to  tbe  arrival  of  the  daughter  at  the 
age  of  21  years.  The  question  stated  may  be 
divided  Into  two  others:  First  at  the  time 
of  tbe  injury  to  the  daughter,  to  whom  did 
the  cause  of  action  arise?  And,  second, 
if  to  the  father,  upon  his  death  In  a  short 
time  thereafter,  did  tbe  right  sorvlve  to 
the  mother? 

The  flrst  of  these  questions  Is  answered 
by  Civ.  Code  1898.  i  3816,  which  reads  as 
follows:  "Every  person  may  recover  for 
torts  committed  to  himself,  or  his  wife, 
or  his  child,  or  his  vrard,  or  his  servant." 
This  Is  only  a  codification  of  the  pre-existing 
law,  and  the  basla  of  the  salt  is  loss  of  serv- 
ices and  necessary  expenses.  Shields  v. 
Yonge,  16  Oa.  849.  856,  60  Am.  Dec.  696; 
Central  Railroad  Co.  v.  Brinson,  64  Qa. 
476;  GIv.  Code  1895,  f  2602.  If  a  right 
of  action  accrues  at  all  on  account  of  a 
personal  Injury,  It  arises  Immediate  np(m 
the  occurrence  thereof.  The  damages  may 
continue  for  years  or  be  permanent  In  diar- 
acter,  but  the  right  to  sue  arises  at  once. 
This  b^ng  so,  and  tbe  father  being  In  life 
at  tbe  time  of  the  Injury  to  bis  minor  daugh- 
ter, tbe  right  of  action  on  acootmt  ot  tiie  loss 
to  him  during  ber  minority  vested  to  blm. 
It  Is  said  tliat,  because  he  was  hurt  at  tbe 
same  time,  and  died  about  an  hour  later, 
the  Injury  and  tbe  death  should  be  treated 
as  coinddoit  But  we  can  find  no  anthorl^ 
for  such  a  contention.  He  was  actually  alive 
for  an  hour  after  the  occurrrace.  If  compos 
mentis,  be  could  have  made  a  will  or  a  deed, 
or  oottid  have  settled  with  tfie  railroad  for 
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the  dama^  accmlhg  to  him  from  the  In- 
jury to  his  daughter.  In  that  brl«f  hour  b« 
might  poaelbly  have  sued,  or  have  been 
im&d  and  served.  If  the  daughter  bad  been 
killed,  and  bad  left  an  estate,  there  can  be 
DO  doubt  that  the  father  would  have  In- 
herited along  -with  brothers  and  sisters,  If 
any,  under  CIt.  Code  1895,  |  3365.  par.  6, 
which  declares  that:  "The  father,  If  living. 
Inherits  equally  with  brothers  and  slaters, 
and  stands  tn  the  same  degree.  If  there  be 
no  father,  and  the  motlier  Is  alive,  she  shall 
inherit  It  In  tte  same  manner  a>  tbe  father 
would." 

Can  it  be  said  that,  because  he  lived  only 
a  short  time,  he  could  have  been  treated 
as  not  ailve  at  all,  and  that,  In  the  supposed 
case  of  the  dau£^ter's  death  before  he  him- 
self died,  tbe  mother  would  have  Inherited 
instead?  We  are  unable  to  hold  a  man  who 
Lb  actually  alive,  and  has  so  many  legal 
rl^ts,  to  be  dead  In  contemplatlcm  of  the  law, 
relatively  to  the  particular  right  Involved 
In  this  case.  A  person  cannot  at  once  be 
actually  both  alive  and  dead,  and  one  who 
has  been  hurt  by  a  railroad  train  cannot  for 
that  reason  be  treated  as  dvlliter  mortans. 
Civ.  Code  1895,  }  2508,  provides  that :  "Upon 
the  death  of  the  father,  the  mother  is  en- 
titled to  the  possession  of  the  child  until  bis 
arrival  at  such  age  that  his  education  re- 
quires the  guardian  to  take  possession  of  him." 
She  takes  tbe  custody  of  tbe  child,  however, 
as  she  finds  It  at  the  death  of  the  father,  and 
tbis  statute  gives  no  right  of  action  on  ac- 
count Qt  a  prior  personal  Injury  to  the  child. 
It  may  seem  to  be  somewhat  of  a  hardship 
that  an  Injured  child  may  be  left  with  the 
mother,  upon  tbe  death  of  the  father,  and 
that  she  cannot  nie  for  the  previous  injury 
to  It,  and  the  shortneM  of  tfa«  time  dnrhig 
which  the  father  lived  may  m^e  this  vl^w 
more  striking ;  bat  we  cannot  change  tbe  law 
on  account  of  ayn^thy.  If  the  fact  that  the 
father  lived  for  an  hoar  only  would  create 
a  cause  of  action  in  the  mother  which  did 
not  otherwise  exist,  how  would  It  be  if  he 
had  lived  for  six  boors,  or  a  day,  or  a  we^, 
or  a  year,  or,  indeed,  for  any  time  less  than 
that  In  which  the  child  would  become  of  age? 
In  any  of  these  supposed  cases  the  same  argu- 
ment, that  the  mother  was  left  In  possession 
of  an  injured  child  (soppofdng  tbe  Injury  to 
be  permanent,  as  alleged),  would  equally  ap- 
ply. Tbe  dlfterence  would  be  one  only  of 
degree,  not  of  kind.  It  Is  also  sought  to 
bring  the  case  wltbln  tbe  rule  that,  where  a 
wife  Is  living  separate  from  ber  husband,  who 
had  abandoned  ber  and  a  minor  child,  and  sbe 
has  the  entire  care  and  custody  of  It,  she  Is 
entitled  to  maintain  an  action  for  injuries 
negligently  inflicted  upon  It  But  It  has 
been  expressly  held  that  this  rule  applies 
only  to  injuries  inflicted  upon  the  child  after 
the  separation  took  place,  and  by  reason  of 
whldi  she  la  deprived  of  its  services.  Savan- 
nah. F.  &  W.  By.  Oo.  T.  Smith.  83  Oa.  742. 


21  8.  B.  157;  Amos  v.  Atlanta  B.  Cou.  IM  Ga. 
809,  814,  81  8.  E.  42;  dr.  Code  1896,  S  247L. 

In  England,  under  tbe  common  law,  tbe 
general  rule  as  to  personal  actlcaa  was  ex- 
pressed In  the  maxim,  "Actio  persfmalla  nmrl- 
tur  cum  pMwma"  i  but  actlona  on  Cfmtncb 
expressed  or  implied  survived.  The  maxim 
was  considered  as  applying  to  actions  in  form 
ex  delicto  exclusively,  but  all  actions  founded 
in  tort  did  not  abate.  By  a  aeriea  ot  ■ta^ 
utes,  b^innlng  wfth  St  4  Bdw.  in,  &  7,  In 
relation  to  povonal  pmptxtji  and  exteodlnc 
down  to  a  late  date  (see  8t  8  ft  4  'Wm.  IV, 
c.  43  [2],  In  req»ect  to  personaltar  and 
realty),  various  actions  arising  from  torts 
were  made  capable  of  surviving.  Blackstone, 
in  his  Gommentarlee  (volmne  8.  p.  302), 
states  tiie  rale  thos:  "In  actliHUi  mer^  per> 
sooal,  arising  ex  delicto,  for  wrangs  actually 
done  or  committed  by  the  defwidant  as  tres- 
pass, battwy,  and  tiaaOer,  the  role  is  that 
actio  personalis  morltnr  com  persona,  and  It 
never  shall  be  revived  tSttee  Igr  «■  agaliist 
the  enentors  or  ctiust  representatlTes.**  In 
Petta  T.  Uoot  11  Oa.  161.  66  Am.  Dec  419.  it 
was  held  that  where  an  action  of  treqpase 
was  broni^t  for  a  direct  and  forcible  Injory 
to  tbe  property  of  Oie  plaintiff,  against  tbe 
def^dant,  who  died  pending  the  salt,  the 
action  abated  by  bis  death,  and  conld  not  be 
revived  against  his  personal  representatives. 
In  Brawner  v,  Sterdevant,  9  Ga.  69,  where 
the  platntiflf  brought  bis  action  for  the  seduc- 
tion of  his  daughter,  containing  an  allega- 
tion "per  quod  servltlam  amislt"  and  the 
defendant  died  pending  the  salt  It  was  held 
tiiat  such  suits  abated,  and  could  not  be  re- 
vived by  scire  facias.  See,  also,  Neal  v.  Hay- 
good,  1  Ga.  514;  Thompson  v.  Central  Rail- 
road, 00  Oa.  120;  122.  The  rule  as  declared 
by  tlie  common-law  autiiorltles  and  decisions 
In  this  state  was  thus  codified  in  the  original 
Code,  which  took  effect  in  1863  (section  20091 : 
"No  action  for  a  tort  shall  abate  by  tbe  death 
of  either  party  where  the  wrongdoer  receive*! 
any  benefit  from  the  tort  complained  of." 
This  was  carried  forward  Into  tbe  Code  of 
1882  (section  2967).  It  was  held  that  the 
benefit  to  the  wrongdoer  which  wonid  cause 
an  action  of  tort  to  survive  the  death  of  the 
plaintiff  must  be  one  flowing  Immediately 
from  tbe  tort.  Swift  Specific  Co.  t.  Davla. 
76  Qa.  787.  In  1889  the  Legislature  amend- 
ed that  section  by  making  an  addition  to  It 
In  the  following  language:  "Nor  shall  any 
action  for  the  recovery  of  damages  for  homi- 
cide, Injury  to  person  or  injury  to  property 
abate  by  tie  death  of  either  party ;  but  sudi 
cause  of  action,  in  case  of  death  of  ttie  plain- 
tiff, shall,  In  the  event  there  is  no  right 
survivorship  In  any  other  person,  survive  to 
the  personal  representative  of  tbe  deceased 
plaintiff,  and  In  case  of  the  death  of  tbe  de- 
fendant shall  survive  against  said  defend- 
ant's personal  represraitative."  Acts  1889. 
p.  78.  The  original  section,  with  this  addi- 
tion. Is  now  embodied  In  dv.  Code  18!^  f 
This  amendatory  act  does  not  pro- 
vide for  a  survival  of  the  cause  of  action 
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to  the  matter.  Moreover,  It  was  constmed 
In  the  case  of  Frasler  t.  Georgia  B,  Co.,  101 
Ga.  77.  28  8.  ID.  jt62,  In  which  It  was  held 
that :  "Where  a  parent,  entitled  to  bring  an 
action  of  tort  for  the  homicide  of  a  aon,  dies 
wlthont  having  instltnted  salt,  the  right  of 
action  does  not  snrrlve  to  the  administrator 
of  Bocfa  parent**  It  was  said  that  "the  Inten- 
tion was  to  save  pending  actions  onl7,  and 
not  to  give  an  additional  right  to  the  perstm- 
al  repreaentatlTe."  This  construction  was 
repeated  In  the  opinion  delivered  on  behalf 
of  the  majority  of  the  conrt  by  Chief  Justice 
Blmmons,  In  Southern  Bell  Tdephone  Co.  v. 
Cassln,  111  Ga.  681.  86  8.  B.  881,  00  L.  B, 
A.  604.  And,  while  Justices  Cobb  and  Lewis 
dissented  from  the  judgment  rendered  hj  the 
majority,  the  dissenting  t^Inlon  was  not 
based  on  this  partlcnlar  point  Slmilaiif, 
under  section  3828  of  the  Civil  Code  of  1805, 
which  provides  ttiat  the  mother,  or  If  no 
mother  the  father,  may  recover  for  the  homi- 
cide of  the  child,  It  has  been  held  that,  if 
the  mother  is  in  life  at  the  time  of  the  homi- 
cide of  the  child,  and  dies  before  anlt  Is 
brought,  no  right  of  action  mirvlvea  to  the 
father,  or  Is  conferred  upon  him.  Frailw 
Georgia  R.  Co..  96  Ga.  78B.  32  S.  B.  9B6. 

If.  as  we  have  endeavtwed  to  show,  npon 
tile  happening  of  the  injury  to  the  mlnw 
child,  the  right  at  action  arose  In  favw  of  the 
father,  upon  his  death,  tiioac^  only  an  boor 
afterwards,  the  cause  of  action  did  not  sur- 
vive to  the  mother ;  and  It  follows  Uiat  where 
tiiese  facts  appeared  upon  tte  face  of  the 
petition,  there  was  no  error  In  dismissing 
It  on  motion. 

Judgment  aflBrmed.  All  the  Justices  con- 
cur. 


BBAND  V.  CITT  OF  LAWRENGETIUiB. 

(Supreme  Court  of  Qeoryla.   Nov.  16, 1006.) 
BxcEFTions,  Bill  of  —  CtesnncATiOH — Au- 

TnOIUTT  OF  EX-JUDOB. 

Neither  under  the  provisions  of  section 
6543  of  the  Civil  Code  of  189.'5.  nor  under  any 
other  provision  of  law  in  this  state,  is  one 
who  has  l>een  a  trial  Judge  given  any  authority 
to  certify,  after  the  Judge  goes  out  of  office,  by 
resignation  or  otherwise,  a  "fast"  bill  of  excep- 
tions. See,  in  this  connection,  Grace  v.  Gor- 
don, 118  Ga.  88,  88  S.  E.  404.  It  follows  that, 
where  a  petition  for  Injunction  was  heard  be- 
fore a  Judge  of  the  superior  court,  who,  after 
refasing  the  Injunction,  resigned  bis  office,  an-l 
after  ms  resignation  had  gone  Into  effect  certi- 
fled  to  this  court  s  bill  of  exceptl<His  assigning 
error  npon  bis  ruling  refusing  the  Injunction, 
this  court  did  acquire  jurisdiction,  and  the  writ 
of  error  will  be  dismissed. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  |  30.] 

<SyUabns  by  the  Conrt.) 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; R.  B.  BuBsell.  Judge. 

Action  by  E.  H.  Brand  against  the  city 
tt  Lawrencevllle.  Judgment  for  defendant 
and  plaintiff  brings  error.  Dismissed. 


F.  C  Fostw  and  Pe^Ies  &  Jordan,  for 
plaintiff  la  emv.  M.  I*  Hutchlna,  Jr.,  tot 
defendant  In  error. 

ATKINSON,  J.  Writ  of  error  dlamlawd. 
All  the  Justices  concur. 


POSTAL  THILBGBAPH-CABLE  CO.  v. 
KUHNEN. 

(Supreme  Conrt  of  Georgia.  Nov.  16.  1006.) 

1.  Bbkob,  Warr  or  —  MonoN  to  Disiues  — 
Bkief  or  EviniNoa. 

Where  the  order  grantlnr  a  nile*nlsl  on  a 
motion  for  a  new  trial  provldM  that  the  movant 
should  have  until  th«  hearing  to  prepare  and 

{tresent  for  approval  a  brief  of  the  evideace,  and, 
f  it  should  not  have  been  filed  in  the  clerrs 
ofllee  beftee  tb»  date  ot  tbe  hearing,  the  movant 
should  be  allowed  10  days  thereafter  to  file  It 
and  where  the  bill  of  exceptions  based  on  the 
overruling  of  the  motion  recited  that  "a  brief 
of  the  evidence  was  approved  and  made  port  ct 
tbe  record  by  the  court"  and  the  brief  of  evi- 
dence specified  and  sent  up  as  a  part  of  the 
record  nod  on  It  the  words  "Examined  and 
approved,"  signed  by  the  presiding  Judge,  there 
being  nothing  to  show  that  it  was  not  duly  filed, 
a  motion  to  dismiss  the  bill  of  exceptions,  on 
tbe  ground  that  no  brief  <^  evidence  was  ap- 
proved or  ordered  filed  as  such  or  so  filed,  is 
without  merit,  although  the  entir  of  filing  Is 
not  In  tbe  transcript  of  the  record. 

2.  Tbespasb— Entry  or  lANns—Acrs  of  Tel- 

EGBAPH  COUFANY. 

If  the  defendant,  over  the  objection  and 
against  the  protest  of  the  plaintiff,  entered 
upon  hia  land  and  dug  holes  and  erected  tele- 
graph posts  there  without  authority  of  law,  in 
an  action  of  tort  he  would  lae  entitled  to  at 
least  nominal  damages,  if  no  special  damages 
were  shown.  If  a  telegraph  company  desires  to 
condemn  land  for  its  poles  and  wires,  a  mode 
of  determining  damages  is  prescribed  by  law. 
But  If,  without  an^  authority  of  law,  it  enters 
upon  and  appropnates  land  without  any  con- 
demnation ana  ^atoat  the  will  of  the  owner,  it 
becomes  a  mere  trespasser,  and  Is  liable  In 
damages,  as  such,  for  the  violation  of  the  own- 
er's right  of  property. 

[Ed.  Note. — For  cases  In  point  see  Cent.  Dig. 
vol.  46,  Trespass,  S  134.] 

3.  TBXAi>-lNSTBUCnoN9— Evidence  to  Sds- 

TAIH. 

It  was  error  tor  the  court  to  charge  that 

"the  Postal  Telepraph-Cable  Company,  when 
they  Iny  off  a  ri^ht  of  way  by  condemnation 
proceedings,  take  it  twenty  feet  wide.  ♦  •  • 
They  erect  their  posts,  clear  off  the  timber,  so 
that  it  won't  interfere  with  the  right  ot  way." 
There  was  no  evidence  to  authorize  such  a 
charge,  and  the  statement  of  what  the  company 
did  under  sucb  proceedings  was  iri«Ievant  to  the 
present  case. 

lEd.  Note. — ^For  cases  In  pcrint  see  Cent  Dig. 
vol.  46.  Trial.  H  596-612.1 

4.  Tbespabs— iNSTRucTiona. 

The  defendant  having  denied  that  It  ap- 
propriated any  of  the  piaintifTB  land,  a  chaise 
which  stated  this,  but  added,  "or  if  they  have 
appropriated  any  of  It  it  Is  a  very  small 
amount"  was  erroneous,  and  was  not  corrected 
hy  adding  that  the  defendant  did  not  admit 
owing  any  damages.  If  the  defendant  admitted 
unlawfully  appropriating  even  a  small  amount 
of  tbe  plaintiff's  property,  it  would  be  liable, 
whether  It  admitted  liability  or  not 
6.  Sa». 

A  charge  that  if  the  defendant  erected  Its 
line  along  ue  edge  ot  the  public  highway,  on 
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land  alrea^  Mt  apart  for  use  aa  a  public  road, 
the  plaintiff  would  tiave  do  right  to  recover,  "un- 
less the  right  of  vay  that  he  talks  of,  twenty 
feet  wide,  would  reach  over  and  beyond  the 
public  roiEid,"  was  erroneous.  Thi»  waa  cal- 
culated to  lead  the  Jary  to  believe  that,  even 
thoagh  the  defendant  did  not  enter  on  or  take 
anjr  of  the  land  of  plaintilf,  yet  if  Mune  "right 
of  way"  twenty  feet  wide,  which  "he  talks  of," 
^tended  over  the  road,  there  mljdit  be  a  re- 
coverr  on  Uiat  basla.  The  plaintiff  la  not  ex- 
cepting to  thli  dia^e. 
6.  Sahb. 

A  further  chaive  that  "it  is  for  the  Jury 
to  determine  what  the  troth  ia,  under  the  erf- 
dence,  and  as  to  whether  the  ririit  of  way  of 
the  telegraph  company  would  reacn  out  over  and 
beyond  the  public  highway,"  waa  erroneoua  for 
the  samo  reaaon. 
?.  Samk. 

A  ground  of  objeetitn  to  a  portion  of  the 
diarge  tiut  there  waa  no  evidence  of  any  trea- 
pass  on  which  to  base  a  charge  oa  that  subject 
was  not  well  taken. 

&  SaMK— DAHA.OX8. 

The  charsre  waa  somewhat  general  as  to 
the  measure  of  special  damages,  if  any  were 
shown,  but  this  can  be  corrected  on  another 
trial. 

(Syllabna  by  the  Court) 

Error  trtau  Superior  Court,  Haberaham 
County ;  J.  J.  Eimaey,  Judge. 

Actltm  by  H.  Knlmai  agataut  the  Postal  Tel- 
egr^tli-OBble  Ooinpany.  Judgment  for  plain- 
tiff. Defendant  brings  error.  Bemaed. 

Felder,  Rountree  &  Wilson  and  Howard 
ThompeoD,  for  plaintiff  In  error.  J.  O.  Ed- 
wards, for  dtf endant  In  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Joattcea  concur. 


BLACEWBLL  r.  BAMSnT-BBIBBKN 
8T0ND  CO. 
(Supreme  Court  of  Georgia.  Nor.  16,  1906.) 

1.  PuADiHO— DranjBBEB— Bmcv. 

Where  a  Judge  sustained  a  apeclal  d^nrrer 
to  a  paragraph  of  a  petition  with  leave  to  the 
plaintiff  to  amend  In  10  days,  if  no  amendment 
was  offered  within  that  time,  the  effect  of  the 
Judgment  waa  to  eliminate  the  objectionable 
paragraph  from  the  petition:  and  thereafter 
the  petition  stood  as  if  no  auch  paragraph  were 
contained  therein. 

[Ed.  Note. — For  eases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading.  |  568.] 

2.  Pl^DINQ  —  AmBNDUZNT  —  NEQLIOENOK  — 

Master  and  Sertamt— Injur?  to  Servant. 
With  the  stricken  jmrograph  omitted,  it 
waa  alleged  that  the  plaintiff  waa  enqiloyed 
the  defendant  aa  a  laborer  In  the  erecnon  of 


a  building;  that  the  master  was  bnrad  to  fur- 
nish him  a  safe  place  to  work  and  reasonably 
safe  appliancea  to  carry  on  the  work ;  and  that 
while  ne  waa  at  work  in  this  employment,  witb- 
OQt  notice  or  warning  to  falm,  the  wire  rope  used 
in  connection  with  the  derrick  snapoad,  broke, 
fell,  struck  a  idatfonn  undw  whTca  ^aintiff 
waa  workina,  and  knocked  down  a  portion  of  it 
BO  as  to  fall  on  the  plaintiff,  injurmc  him.  la 
another  of  the  remaining  paragraphs  it  waa  al- 
leged, that  the  plaintiff  ^'waa  entb«ly  free  fnn 
fault  in  and  about  the  manner  of  receiving  ndi 
Injuries  which  was  canaed  by  the  nesllgentx  at 
the  defendant  company  in  having  azid  using 
the  defective,  worn,  stxalned,  and  brtAen  rope 
in  connection  with  the  derrick  for  the  parpoM 
of  raiding  heavy  loads  of  stone  and  other  build- 
ing material  bom  the  irround,  and  to  second 
and  higher  stories  of  said  chorcli  building  for 
use  therein."  Held,  that  tha%  waa  in  this  laA- 
mentioned  paragraph  a  snScient  allegation  of 
negligence  on  the  part  of  the  defendant  to  au- 
thorize an  amendment  amplifying  such  allega- 
tion. 

[Ed.  Note. — For  caaea  in  point,  aa*  Cent.  IH^ 
vol.  30,  Pleading,  li  698.  691.1 

3.  Same. 

Whether  or  not  this  paragraph  as  It  orig- 
inally stood  was  subject  to  the  objection  that 
It  ocmtained  aUegatl<HU  both  aa  to  freedom  Cron 
nwligttice  on  the  part  of  the  plaintiff  and  the 
existence  of  negligmce  on  the  part  of  the  defend- 
ant, and,  as  not  being  an  oraerlv  and  diatinct 
paragraph,  no  such  objection  was  made  to  it 
As  it  stood,  an  amendment  amplifying  tlie  atate* 
ment  of  negligence  on  the  part  at  the  defend- 
ant waa  germane  to  such  paragraph;  and  Ui 
rejection  on  the  ground  that  It  was  not  s> 
germane,  and  a  dtomiMal  thereupon  of  Oi 
petition  as  insufficient  was  atxor. 

Beck,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Brror  from  City  Coort  of  Atlanta ;  H.  II. 
Beld,  Judge. 

Action  by  Robert  Blackwell  against  ths 
Bamsey-Brlsben  Stone  Company.  Judsmcot 
Ux  defWdant,  and  plaintiff  brings  enxn*.  Be> 
versed. 

Geo.  Westmoreland  and  Hoideraon  Hall- 
man,  for  plaintiff  In  eerm.  Smdth,  Ham- 
mond &  Smith,  for  defendant  In  err«r. 


All 


LUMPKIN,  J.  Judgment  reversed, 
the  Justices  concnr,  except  BBCE,  J^ 

dissents. 


BEM3K,  J.  (dhnentin^.  The  amendmoit 
which  waa  disallowed  being  germane  only  to 
the  stricken  paragrai^,  and  not  to  the  one 
to  which  it  was  proposed  to  add  It,  the  Judge 
properly  repelled  the  aam^  and  Ua  dt^ng  ■» 
was  not  error. 


Digitized  by  Google 


N.  a) 


UBOFOBD  r.  Stf  BBSON. 


969 


UIDFOBD  T.  BMEBSON. 

(Suweme  Ooart  ot  North  Carolina.    Dse.  22, 

1006J 

L  Constitutional  Law— Ikpribokicint  fob 
Debt— BoDT  Execution. 
Const  art  1.  I  18,  proUbltiiif  ImprlMn* 
ment  for  M>t,  except  in  caiM  <rf  traad,  aluMild 
be  construed  to  mean  that  there  ihall  be  no 
imprisonment  to  enforce  payment  of  a  debt 
under  final  proeem,  tmieaa  It  has  been  duly  made 
on  complaint  and  a  correiponAng  laiae  found 
by  the  joiy  that  tkfaklaat  had  been  guilty  of 
fraud. 

USA.  Note.— For  cases  In  point,  lee  Cent  Dig. 
vol.  10,  CouBtitntionBl  Law,  |  191^J 

2.  ExECimoN  —  Boot  BzKmTXOR  —  Fiaud 
— BuMEN  or  PBOor. 

Whesw  an  Iimie  of  fraod  li  raised  1^  the 
pleadinss,  the  idaintiff  Bnut  mtain  tba  bardsn 
of  establishing  the  fact  of  fraud,  befm  he 
can  entitle  himself  to  an  execution  against  de- 
fendant's i>erson. 
S.  Saub— Statutes. 

Revisal  1905,  |  736.  proridins  that  a  de- 
fendant arrested  may  at  any  time  before  judg- 
ment apply  to  vacate  the  order  of  arrest  on  an 
application  denying  that  facts  alleged  in  the 
affidavit  for  the  order,  and  demand  that  the 
iasne  be  submitted  to  a  Jury,  etc^  appliea  only 
to  an  order  of  arrest  as  a  prorinooal  lenedy, 
and  not  to  an  arrest  under  a  capias  ad  satia- 
faciendum. 

4.  Habeas  Oospctek-Oapus— I^bohabob— Ap- 

PEAUBU  OBDEB. 

Where  defendant,  after  arrect  on  a  capias 
ad  satisfadndnm  was  discharged  on  a  writ  of 
habeas  corpus,  from  which  plaintiff  appealed, 
the  writ  might  be  treated  as  in  the  nature  of 
a  motion  in  the  cause  to  recall  the  execution 
and  to  discharge  the  defendant;  tba  dental  of 
which  la  reviewable  by  appeal. 
B.  Same— Scope  of  Wbit. 

Revisal  1905,  |  1822,  forbids  the  use  of 
habeas  corpus  only  where  the  person  applying 
therefor  has  been  committed  or  Is  detained 
virtue  ot  a  final  order,  jud^ent,  or  decree,  of 
a  competent  tribunal  of  civil  or  criminal  juris- 
diction, or  of  an  execution  issued  thereon. 
Held,  that  habeas  corpus  will  lie  to  obtain  the 
disclurge  of  the  defendant  ttom  an  execution 
against  his  person,  where  it  appears  from  the 
judgment  roll  that  the  court  had  no  jurisdiction 
to  issue  such  execution. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  25,  Habeas  Cnrpos,  I  18.] 

6u  Bail— DiBCHABOE  bt  Subcties. 

Where  defendant,  who  had  been  arrested 
on  a  body  execution,  was  discharged  on  habeas 
corpus,  he  could  not  thereafter  be  oeld  on  a  aur^ 
render  by  his  snretlea. 

7.  EhcBcunow— Sttppuwentabt  PBOCEBDnras 

— Othkb  Pbocesdingb  Pending. 

A  defendant  cannot  be  ordered  to  appear 
before  the  clerk  of  the  court  and  be  examined 
In  a  supplementary  proceeding,  while  there  ia 
another  similar  proceeding  against  him  pending 
on  appeal  to  the  Supreme  Court 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  21.  Execution,  |  1096.] 

Appeal  from  Superior  Court,  Gherotee 
County;  W.  R.  AIloi,  Judge. 

Petitloo  for  habeas  corpns  by  A.  S.  Emer- 
son, to  obtain  his  dlsdiai^e  from  arrest  on 
an  execution  against  the  person  In  an  action 
brought  against  him  by  John  T.  Ledfoid. 
From  a  judgment  directing  petitioner's  dis- 
charge, plaintiff,  Ledford,  appeals.  Afflnned. 
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Thii  is  a  petition  for  m.  habeas  corpus 
by  the  defendant,  In  which  he  asks  to  be  dla- 
charged  from  an  arrest  made  by  the  sheriff, 
nnder  an  eiectrtlon  against  his  person  Issoed 
In  the  above-entitled  case.  Hie  matter  was 
heard  bef<w8  Judge  W.  B.  Alleai,  at  chambers, 
on  Aognst  6,  1906,  and  the  dtfendant  was 
discharged.  It  is  alleged  that  the  parties 
were  equal  partners  in  a  transaction  by  whldi 
In  1900  and  1901  they  secured  optioni  for  the 
pnrdiase  of  certain  land  altnated  in  tiis 
state  of  Qeo^ta,  which  defendant  took  in  bis 
own  name  for  their  joint  use  and  benefit, 
and  which  were  renewed  from  time  to  time. 
The  defendant  sold  the  options  for  910,000 
In  190S,  concealed  the  real  amount  of  the 
proceeds  of  the  sale,  and  paid  the  plaintiff 
only  9250,  falsely  stating  to  him  at  the  time 
that  the  said  sum  represented  his  share  of  the 
said  proceeds;  and,  iqmn  the  faith  ct  that 
statement,  the  plaintiff  accepted  the  $250, 
and  gave  his  receipt  ftir  the  same  In  full  sat* 
Isfactlon  of  his  share.  A  mnct  larger  amount 
was  dae,  and  this  action  was  broo^t  to  re- 
cover the  balance.  The  [ilalntiff  filed  an 
affidavit,  alleging  the  above  facts,  and  ob- 
tained an  order  ot  arrest  under  whldi  the  de- 
fendant  was  takm  In  custody.  He  mored 
to  vacate  the  order,  and  hto  motion  -was  al- 
lowed by  Judge  Neal,  October  28,  1905.  An 
appeal  was  taken  to  this  court  by  the  plaln- 
tiflC,  and  at  Foil  term,  1905,  the  ruling  was 
reversed,  and  the  case  remanded.  140  N,  O., 
at  page  288,  B2  S.  B.  641,  to  which  we  refer 
for  greater  cotalnty.  The  case  waa  before 
us  on  a  prior  appeal  (188  N.  C.  002,  61  8. 
B.  42),  and  again  before  us  at  the  last  term 
(141  N.  C.  696,  M  8.  B.  48S),  but  not  upaa 
matters  specially  gwmane  to  the  questions 
now  Invf^ed.  The  Issue  submitted  to  the 
Jury  and  the  answer  thereto  were  as  tdllows : 
"In  what  amount,  If  any,  Is  ttw  defndant 
Indebted  to  the  plaintiff  by  reasim  ctf  the 
matters  alleged  in  the  complaint?  Ans.  9^- 
225,  with  Interest  from  May  1,  190S.**  The 
court  adjudged  simply  that  the  plaintiff  re- 
cover of  the  def  mdant  the  said  sum  and  bis 
costs,  to  be  taxed  by  Ihe  clerk.  'Ftw  ocecu- 
tlon  on  this  judgment  against  the  pr(^>ert7 
of  the  defendant  having  been  returned  un- 
satisfied, the  clei^,  without  any  order  from 
the  court,  issued  an  execution  agahist  the 
person  of  the  defendant  undw  which  he  was 
arrested  and  afterwards  discharged  1^  Judge 
Allen  as  above  stated.  From  the  ordw  dis- 
charging him,  the  plaintiff  appealed. 

B.  B.  Norvell,  Busbee  &  Busbee,  and  Axley 
&  Axley,  for  appellant  Hios.  A.  Jones,  Dll- 
lard  ft  Bell.  J.  O.  Martin,  and  Ben  Posey, 
for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
plaintiff  alleges  that  the  defendant  collected 
the  proceeds  of  the  sate  of  the  options  which 
amounted  to  910,000  and  that  his  share  was 
one-half  or  $5,000.  from  which  was  to  be 
Oedocted  the  sum  of  9600  due  by  the  plaintiff 
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on  tbe  aemanaat,  tearlnc  9M00,  t3i«  clear 
balance  comlnc  to  tbe  plaintiff  as  his  share 
of  the  profits.  So  Car  tbe  complaint  ahowe 
on^  an  Indebtednem  by  the  defendant  to 
tbe  plaintiff  arising  out  at  omtract  Bnt  he 
fnrthw  alleges  that  while  he  consented  that 
Qie  options  mi&it  be  taken  in  tbe  defttidantfa 
name^  iQKm  tbe  aasnrance  of  tbe  latter  that 
It  would  facilitate  tbe  aale  of  the  land  and 
would  not  affect  the  stipulation  as  to  the 
«qiial  division  of  the  jwoftta,  yet  he  now  be- 
Ueres  Uiat  all  tills  was  done  wltb  the  Intrait 
to  cheat  and  d^rand  blm,  and  that  the  sale 
of  tbe  opttoss  br  tbe  deftedant  wttbont  the 
knowledge  of  the  plaintiff,  and  without  dis- 
closing the  fact  to  hlffi  was  made  wltii  a  like 
Intent,  and,  farther,  that  tbe  false  r^nesen- 
tatlon  by  which  be  procured  tbe  recdpt  fcnr 
$250  was  also  fraudulent,  and  made  in  fuc- 
therance  of  the  original  and  ocmtinulng  Intoit 
to  deprive  the  plaintiff  of  his  lost  and  equi- 
table share  of  the  [ffoflts,  the  plaintiff  being 
at  the  time  tbe  defendant  got  tbe  rectfpt,  an 
lUltwate  man.  The  plaintiff  took  a  Judg- 
ment tot  tbe  amount  due  blm  aa  bla  share  ot 
the  ^flta  and  interest  from  May  1,  19^, 
tbe  time  they  were  reo^ved  by  the  defend- 
ant, nptm  an  Issue  wliich  finds  that  the  de- 
fendant Is  "Indebted"  to  him  in  that  amount 
"by  reason  of  the  mattos  alleged  In  tbe 
complaint."  We  bare  already  held  (140  N. 
a  288,  62  S.  E.  641),  that  the  defendant 
could  be  arrested  under  an  ancillary  order 
and  committed  unless  he  should  give  an  un- 
dertaking conditioned,  as  provided  by  the 
statute,  to  render  himself  amenable  to  tbe 
process  of  tbe  court,  during  tbe  pendency  of 
tbe  action  aud  to  such  as  may  be  Issued  to 
enforce  the  Judgment.  But  this  la  quite  a 
different  thing  from  Imprisoning  him  under 
final  process  until  be  pays  the  debt  or  other- 
wise discbarges  himself  from  custody.  Tbe 
only  provisions  of  the  law  relating  to  arrest 
and  bail  which  can  liave  any  posalhie  hear^ 
Ing  on  this  case  are  substantially  as  follows : 
A  defendant  may  be  arrested  where,  as 
factor,  agent,  broker,  or  fiduciary  he  receives 
mou^  or  property,  and  embezzles  or  fralidr 
nlently  misapplies  It,  or  where  he  is  guilty  of 
fraud  in  contracting  the  debt  or  Incurring 
tbe  obligation  for  which  he  has  been  sued  or 
when  the  action  Is  brought  to  recover  dam- 
ages for  fraud  or  deceit  Revisat  1905,  8  727. 
It  Is  provided  that  an  execution  against  the 
person  of  tbe  Judgment  debtor  shall  not  be 
Issued,  unless  an  order  of  arrest  has  been 
served,  as  provided  by  law,  or  unless  the 
ctMuplalnt  contains  a  statement  of  facta  show- 
ing r»i<^  or  more  of  tbe  causes  of  arrest  enu- 
meratud  In  the  statute,  "irtietber  such  state- 
ment of  facts  be  necessary  to  the  cause  of 
action  or  not"  Revisal  1905,  9  625. 

The  Constitution  provides  that  "there  shall 
be  no  Imprlaonment  for  debt  In  this  state, 
except  In  cases  of  fraud."  Article  1,  S  16. 
This,  we  think,  clearly  means  that  there  shall 
at  least  be  uo  Imprisonment  to  enforce  the 
paymoit  of  a  debt  under  final  process,  un- 


less It  has  been  adjudged  upon  an  allesatlou 
duly  made  In  the  eoBa)lalnt  and  a  correqKmd- 
ing  issue  found  by  a  Jury  that  there  baa  been 
fraud.  Whether  the  fraud  to  which  that 
section  refers  Is  one  tbat  is  commttteA  In 
contracting  the  debt,  or  extends  to  one  that 
is  c(rtlatK«l  to  It,  sndi  as  the  frandnlent  om- 
oeahnent  or  dlsposldon  of  smigertj  to  evade 
the  paymoit  of  the  Aeibt,  Is  a  question  we 
need  not  now  consider,  though  discussed  by 
counsel.  Whatever  may  be  the  nature  of  the 
fraud.  It  must  be  alleged  and  proved  as  any 
other  issuable  tax^  and  It  is  safer  and  better 
that,  when  It  Is  found  by  the  Jury  to  exist 
It  should  be  redted  In  the  Judgment;  with  a 
proper  order  or  direction  as  to  the  Issnlng  of 
executions  to  «iforce  tbe  latter.  The  defad- 
ant  Is  entitled  In  any  eveait  to  have  s  fltijiwg 
by  the  Jury  upon  this  Important  alltgatlon,  be- 
fore there  can  be  any  Judgment  Uiat  wfll  waz^ 
rant  the  Issuing  of  an  execution  agaJnat  his 
person.  In  regard  to  this  question,  we  adopt 
tbe  view  taken  by  tbe  court  In  Davis  v. 
Robinson,  10  Cal.  411,  where  Judge  Field 
(since  a  Justice  of  the  United  States  Su- 
preme Court)  said:  "Oliere  is  no  doubt  as 
to  the  correctness  of  the  position  that  tbe 
execution  must  be  warranted  by  the  Judg- 
ment It  rests  upon  and  must  follow  tbe 
Judgment;  If  It  exceeds  the  Judgment,  it 
has  no' validity.  To  authorize,  therefore,  an 
arrest  on  execution,  the  fraud  must  be  stat- 
ed in  the  Judgment,  for  the  writ  issues.  In 
the  language  of  the  statute  In  tbe  'enforce- 
menf  of  tbe  'Judgment'  Nor  do  we  enters 
tain  any  doubt  that  the  question  of  fraud 
must  be  submitted  to  the  Jtiry,  except  so  far 
as  may  be  necessary  to  authorize  tbe  arrest 
pending  the  action.  To  Justify  execution 
against  the  person,  wblcb  may  t>e  followed 
by  Imprisonment,  an  issue  must  be  framed 
and  be  determined  like  Issues  of  fkcC  raised 
upon  the  pleadings.  Fraud  Is  an  offense 
Involving  moral  turpitude,  and  Is  followed  by 
Imprisonment,  not  merely  as  a  means  of  en- 
f(H«lng  paymrait,  but  also  as  a  pnnlsbmrait: 
and  It  would  Indeed  be  strange  If,  on  a  mere 
question  of  indebtedness,  the  right  to  a  trial  In- 
jury should  be  held  sacred  and  Inviolate  and 
yet  such  trial  be  denied  upon  a  question  in- 
volving a  possible  loss  of  character  and  lib- 
erty. We  should  hesitate  long  bef<Mre  we 
held  that  this  latter  question  could  be  tried 
upon  affidavits  where  the  accuser  ia  also  a 
witness,  where  tbe  affiants  are  not  present 
and  no  cross-examination  of  witnesses  is  al- 
lowed. We  are  aware  of  dedslons  in  otber 
states  holding  a  different  view,  but  we  do 
not  find  sufficient  reasons  advanced  in  tbem 
to  induce  us  to  deny  what  we  cannot  but  re- 
gard as  tbe  clear  right  of  the  party  aGeDaed." 
And  again:  "Tlte  arrest  upon  affldavlt  Is 
(miy  Intended  to  secure  tiw  presence  of  tbe 
defendant  until  final  Judgment;  and  In  ot- 
der  to  detain  and  Imprison  his  person  after- 
wards, the  fraud  must  be  alli^ed  In  tbe 
complaint,  be  passed  upon  by  tiie  Jury,  and 
be  stated  in  the  judgment'*  It  ia  also  aald: 
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"B7  reqnlrlDK  the  charges  to  be  stated  In  the 
complaint,  the  rli^ts  of  the  defendant  will 
be  folly  guarded.  He  can  then  meet  Qie 
charges,  and  bare  a  fair  opportunity  of  de- 
fending himself  by  a  trial  before  a  ^isej." 

There  was  no  appropriate  Issue  submitted 
In  this  case  uptxi  the  all^d  fraudulent  con- 
duct of  the  defendant,  and  we  cannot  bold 
that  the  general  lasue  submitted  embraced  the 
matters  relating  to  It  As  soon  as  the  money 
was  paid  by  the  purchaser  of  the  options  to 
the  defendant,  be  Immediately  became  Indebt- 
ed to  the  plaintiff  for  the  amount  of  his 
share,  and  his  subsequent  conduct  did  not 
add  one  penny  to  that  Indebtedness,  nor  did 
It  In  law  increase,  in  the  slightest  degree, 
the  obligation  to  pay  It  The  debt  has  con- 
tinued the  same  to  this  time,  notwithstanding 
any  of  the  allied  di^onest  acts  and  practi- 
ces of  the  defendant  So  that,  when  the  Jury 
found  that  he  was  Indebted  to  the  plaintiff 
"by  reason  of  the  matters  alleged  in  the 
complaint,"  they  referred,  or  at  least  must 
be  presumed  to  have  referred,  of  course, 
to  those  matters  only  which  were  necessary 
to  constitute  a  cause  of  action  for  the  re- 
coTsry  of  the  debt,  and  they  were  the  transac- 
tions between  the  parties  prior  to  the  pay- 
ment of  the  money  and  the  receipt  of  the 
money  by  th«  defendant  for  the  plalntlfTs 
use.  This  was  fully  sufficient  to  raise  the 
Implied  promise  to  pay  to  the  plaintiff  his 
part  of  the  proceeds  If  there  was  not  already 
an  express  one  to  do  so.  The  allegations  of 
fraud  were  therefore  extrinsic  to  the  cause 
of  action,  and  It  should  not  be  supposed  that 
the  Jury,  under  an  issue  so  framed,  passed 
upon  the  alleged  fraud;  and  th^  not  hav- 
ing made  any  special  finding  of  fraud,  a  per- 
sonal execution  should  not  hare  Issued  upon 
the  Judgment  Glaflln  v.  Underwood,  75  N. 
C.  485;  Preiss  t,  Cohen,  117  N.  C.  54,  23 
S.  G.  162.  There  should  be  a  separate  and 
distinct  Issue  submitted  to  the  Jury  as  to 
any  fraud  alleged,  unless  the  cause  of  action 
Is  of  such  a  nature  that  the  questions  of 
debt  and  fraud  can  be  tried  in  one  Issue, 
so  as  to  have  a  clear  and  Intelligible  finding 
as  to  each  of  them.  Such  a  case  will  rarely 
If  ever  be  presented,  but  we  do  not  at  the 
present  underteke  to  say  that  an  issue  In  that 
form  would  not  be  proper.  It  is  better  prac- 
tice, though,  to  have  the  fraud  found  as  a 
fact,  under  an  Issue  by  itself,  or  separate 
from  that  as  to  the  debt  We  think  the  dic- 
tum In  Peebles  t.  Toote,  83  N.  C.  102,  that 
If  there  Is  an  allegation  of  fraud  In  the  com- 
plaint and  a  Judgment  for  the  debt  it  will 
authorize  an  execution  against  the  person 
If  the  complaint  Is  duly  verified,  without  any 
finding  of  fraud,  and  judgment  thereon  was 
virtually  disapproved  in  Stewart  v.  Bryan, 
121  N.  O.  at  page  60,  28  S.  E.  at  page  70, 
where  Fnrches,  J.,  for  the  court,  says:  "It 
will  not  do  to  carry  the  doctrine  of  Peebles 
V.  Foote,  under  section  447  of  the  Code,  as 
amended  by  Acte  1801,  p.  595,  c.  541,  to  the 
extent  contoided  for  In  the  ai^n^meat  of 


plaintiff,  that  because  there  Is  an  allegation 
In  the  complaint  this  fact  entitles  the  plain- 
tiff to  an  execDtion  against  the  body  of  the 
defendant  whether  the  plalntlfl  recovered  a 
Judgment  against  the  defendant  or,  not  To 
sustain  this  position  would  be  in  effect  to 
nullify  the  Constitution."  That  case  seems 
to  susteln  the  view  we  have  token  herein, 
that  the  Constitution  requires  that  there 
shall  be  no  imprisonment  for  the  enforce- 
m^t  of  a  d^t  nnless  where  the  fraud  has 
been  adjudged  upon  an  Issue  properly  sub- 
mitted to  the  Jury.  It  was  there  held  that 
a  mere  allegation  of  fraud.  In  a  verified  com- 
plaint, was  not  sufficient  where  the  Ju^- 
ment  was  simply  for  a  debt  The  cases  cited 
by  the  plalntlfT's  counsel  are  not  In  point 
Kinney  t.  Langhenour,  97  N.  a  S25,  2  8.  BL 
43,  did  not  Involve  a  question  of  fraud,  but 
a  different  cause  of  action  for  which  an  ar- 
rest could  be  made.  An  order  of  arrest 
had  been  served  before  Judgment  and  the 
Jury  found  the  necessary  facts  to  authorize 
an  execution  against  the  person  to  issue  upon 
the  Judgment  The  cases  of  Pasour  v.  Line- 
berger,  90  N.  a  159,  and  Wlngo  v.  Hooper, 
08  N.  C.  482,  4  S.  4S3,  merely  decide  that 
at  that  time,  the  defendant  was  not  entitled 
to  a  Jury  trial  upon  the  questions  of  fact 
raised  by  the  affidavits  upon  which  the  orders 
of  arrest  issued,  and  that  the  denial  of  a 
motion  to  vacate.  If  not  reversed.  Is  res 
Judicata. 

The  constitutional  right  of  trial  by  Jury 
shields  the  defendant  from  arrest  under  an 
execution  against  his  person  unless.  In  actions 
of  debt  an  Issue  of  fraud  has  been  found 
against  him,  and  a  Judgment  entered  In  con- 
form!^ therewith.  We  so  hold,  and  must 
refuse  to  follow  Patton  v.  Gash,  99  N.  C. 
280,  6  S.  B.  193,  if  In  conflict  with  our  views 
or  any  expressions  to  the  contrary,  If  there 
are  such.  In  prior  cases.  If  this  right  of 
trial  by  Jury  existe  where  his  property,  how- 
ever small  Ite  value  may  be.  Is  Involved, 
with  much  greater  reason  is  it  guarantied 
where  the  liberty  of  the  citizen  Is  Imperilled. 
The  provision  of  Revlsal  1905,  {  735,  does  not 
bear  on  the  case,  as  it  applies  only  to  an 
issue,  so  called,  which  is  raised  by  a  denial 
of  the  facts  steted  in  the  affidavit  upon 
which  the  order  of  arrest  Is  based  and  which 
Is  ancillary  to  the  principal  cause  of  action. 
In  such  a  case  the  defendant  may  demand 
a  Jury  trial ;  but  where  the  issue  of  fraud 
is  raised  by  the  pleadings,  the  plaintiff  must 
take  the  burden  and  he  must  establish  the 
fact  of  fraud  before  he  can  be  entitled  to  an 
execution  against  the  person  of  the  defend- 
ant We  conclude  this  branch  of  the  case 
with  the  language  of  Chief  Justice  Pearson, 
In  Claflin  v.  Underwood,  75  N.  C.  486;  "We 
concur  with  his  honor  In  the  conclusion  that 
the  defendant  could  not  lawfully  be  arrested 
and  Imprisoned  under  a  writ  of  capias  ad 
sBtisfaclendum,  for  the  reason  that  the  issue 
of  fraud  had  not  bem  tried.  By  the  Constitu- 
tion no  person  can  be  Imprisoned  for  debt 
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except  In  cases  of  fraud.  No  case  of  frand 
had  been  proved  against  tbe  petitioner."  Wet 
also,  refer  to  Merritt  t.  Wilcox,  D2  Cal.  288, 
and  Payne  v.  Elliott,  Si  CaL  889,  35  Am.  Rep. 
80,  where  tbe  subject  Is  discussed,  and  tbe 
conclusion  we  bare  reached  is  folly  Tlndl- 
cated. 

As  our  opinion  is  against  tbe  plaintiff  In 
this  appeal,  it  is  not  Imperative  that  we 
should  decide  tbe  question,  whether  an  appeal 
Is  the  proper  remedy  for  the  review  of  tbe 
Judge's  decision  upon  tbe  habeas  corpus,  or 
whether  the  matter  should  have  been  bronght 
before  us  by  a  certlorarL  The  question  was 
not  much  pressed  upon  our  attention,  and 
we  advert  to  it  merely  tot  the  purpose  of 
su^estlng  that  a  careful  amendment  of  the 
statute  relating  to  proceedbuj^s  In  habeas 
corpus  with  a  view  of  affording  a  speedy 
and  effective  method  of  reviewing  such  pro- 
ceedings in  this  court  would  tend  often  to 
promote  Justice  by  simplifying  the  remedy 
and  facllitatli^  Its  use.  It  should  of  course 
be  done  canttously  so  as  not  to  defeat  tbe 
object  of  the  law  In  ottier  respects,  or  to 
delay  Its  administration  In  the  courts.  For 
the  purpose  of  reaching  the  merits  of  the 
case  and  deciding  upon  them,  we  may  at 
least  treat  this  proc^dlng  as  In  the  nature 
of  a  motion  In  the  cause  to  recall  the  execu* 
tlon  and  to  discharge  the  defendant;  the 
denial  of  whicb  motion  would  be  reviewable 
by  appeal.  Such  a  motion  was  made  and 
entertained  In  Houston  v.  Walsh,  T9  N.  G.  36. 
and  the  procedure  recommended  as  an  ap- 
propriate one.  The  plaintiff  surely  has  no 
reason  to  object  to  this  view  being  taken  of 
tbe  matter,  as  It  is  done  for  his  benefit,  and 
so  that  he  may  be  heard.  If  his  appeal  was 
improper.  It  would  seem  that  habeas  corpus 
win  He  where  It  appears  from  tbe  Judgment 
roll  that  the  court  had  no  Jurisdiction  to  issue 
an  execution  against  the  person.  17  Cyc 
1520  ;  21  Cyc.  324;  Glaflin  Underwood. 
75  N.  C.  485 ;  Houston  v.  Walsh,  79  N.  C., 
at  page  41.  Tbe  statute  forbids  the  use  of 
tbe  writ  only  where  the  person  applying  for 
It  has  been  committed  or  Is  detained  by  vir- 
tue of  the  final  order,  judgment  or  decree  of 
a  competent  tribunal  of  civil  or  criminal 
Jurisdiction,  or  of  an  executlou  Issued  there- 
on. Revlsal,  1905,  f  1822.  We  see  therefore 
that  It  must  be  a  competent  court,  and  It 
must  have  had  Jurisdiction  to  proceed  against 
the  person  committed. 

This  disposes  of  the  plaintiff's  appeal  In 
this  case  adversely  to  bis  contention. 

No  error. 

PlalntifTa  AppeaL 

After  tb»  defendant  had  been  discharged 
vpon  habeu  cwpna  by  Judge  Allen,  his 
auretles  snnendned  him,  and  be  soed  out 
another  writ  before  tbe  same  Judge,  and 
was  again  discharged.  It  may  be  doubtful 
if  the  snreUes  oonld  surrender  their  prin* 
elpal  after  be  bad  <nioe  been  discharged 
optm  the  ground  that  he  waa  not  amenable 


to  arrest  and  Imprisonment  nnder  an  execu- 
tion Issued  against  him  In  tbe  same  cause. 
But  however  this  may  be,  our  ruling  In  the 
other  appeal  Is  dedslve  of  this  one.  If  tbe 
defendant  waa  not  originally  liable  to  arrest, 
be  surely  cannot  be  held  even  uoon  a  snr- 
rmder  of  him  by  hli  sureties. 
No  error. 

Plalntim  Appeal. 

Tb»  defttidant  wai  ordered  to  ai^ear  be- 
ton  tbe  clerk  and  be  examined  In  a  nipple- 
mmtary  proceeding.  He  moved  to  dlemlss 
the  proceedtng  as  another  of  a  like  kind, 
and  Instituted  tor  tbe  same  purpose  before 
the  Judge,  was  then  pending  on  i^ieal  to 
this  court  Tbe  tieA  refused  to  dlsmlsB  and 
tbe  defendant  excepted  and  prayed  an  mipeal 
which  was  also  refused  He  tben  obtained  an 
order  firom  Judge  Allen  to  the  dei^  requir- 
ing talm  to  cwtify  tiie  record  to  the  soperlor 
court  in  order  that  the  matter  might  be 
reviewed  by  him  aa  iqkmi  appeal,  and  to  stay 
all  actkm  until  it  could  be  heard.  The  record 
waa  accordingly  certified  and  tbe  caae  came 
im  to  be  heard  Judge  Alloo,  who  was  of 
the  opinion  that  tbe  idea  oC  ftnmer  proceed- 
ing for  the  same  cause  pending  and  unde- 
termined, waa  a  valid  objectioo'  to  the  «- 
aminatlon  of  the  defendant  aa  fidl  nAist 
could  be  had  in  that  proceeding.  The  Judge 
held  that  the  ruling  ot  the  deriE  was  em>> 
neoui^  and  ordered  that  tbe  proceedliv  be 
dismissed.  The  plaintiff  ncepted  and  ap- 
pealed to  this  oonrt  We  do  not  imdwstand 
why  this  dedslon  was  not  correct  If  it  was 
not,  then  It  follows  that  the  defendant  might 
be  vexed  by  any  number  of  pioeeedinga  of 
tbe  same  kind,  when  (me  would  fully  and 
completely  answer  the  purpose  of  tbe  plain- 
tiff. This  is  not  a  question  as  to  tlie  ccmd- 
petency  of  testimony  or  the  qnallfleation  of 
a  witness,  but  It  Involves  the  rl|^  of  tlie 
clerk  to  proceed  at  all,  under  the  drcumstan- 
ces.  The  cases  xelled  on  by  tbe  plaintiff^ 
counsel  are  not  In  point  In  Bruoe  t.  Grab- 
tree,  116  N.  a  B28,  21  B.  B.  19i  whicA  Is 
more  like  this  caae  than  any  ottwr  cited, 
tbe  appeal  was  taken  not  by  tbe  defendant 
Grahtree,  but  by  the  witness  Hartsfldd.  wbo 
had  no  interest  In  flw  cause.  It  Is  tme  tbe 
judge  who  delivered  flie  opinion,  said  that 
the  order  of  tbe  clerk  waa  Interioenttnr.  and 
not  appealable;  It  not  being  like  a  final 
Judgment— citing  Clement  v.  Foster,  8D  N.  C 
6  S.  B.  180— whitOi  It  will  be  ftnmd  doee 
not  sustain  the  Tlew  expressed  by  him. 
niwe  the  plaintiff  moved  for  Judgment  upon 
tbe  answer,  which  1m  alleged  waa  Insuffl- 
clent  Ihe  motion  was  refused,  and  be  mp- 
pealed.  It  waa  properly  iwld  that  the  JQpeal 
was  premature,  because  be  should  hsTe  noted 
bis  exceptUm,  and  ^qtealed  from  the  final 
Judgment  In  tiie  ctm.  But  tbne  Is  no  final 
Judgment  In  this  proceeding,  and  no  stage 
of  It  at  which  an  aK>eal  can  be  tekou  in 
order  to  preserve  and  protect  Ihe  defendanlfs 
rights,  unless  It  la  that  at  wlUdi  this  ^ipeal 
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was  taken.  Wtaen  the  clerk  was  property 
Informed  that  a  stmilar  proceeding  wrb  tben 
pending  before  tiie  Judge,  he  sboald  hare 
refused  to  proceed,  and  falling  u  to  do,  ttie 
Jndge  bad  the  power  to  order  that  he  do* 
■Ist  from  fnrtfaar  action.  If  fiw  coarse  sag- 
gasted  hr  the  plaintiff  abonld  be  pmsosd. 
great  wrong  and  egression  might  resnlt  to 
the  deeradant  TbB  other  cssea  dted  are 
eonaiiy  Inapplicable.  This  ease  Is  governed 
b7  Bank  t.  Bnms,  107  N.  a  466.  12  8.  D. 
262,  In  which  an  appeal  was  held  to  lie  to 
the  Jndge  nnder  drcnmstancM  similar  to 
those  which  appear  In  this  case,  and  both 
cases  are  dlstlngntahable  from  Turner  t. 
Holden.  109N.  ai82,18  8.B.781.asla Oiat 
case  there  waa  a  defect  In  the  process  which 
could  be  ronedled  easUy  by  aamidment 
while  In  this  case  and  in  that  of  Bank  t. 
Bnms,  **the  objection  affiecto  the  very  exls- 
toice  of  tHe  proceedings,'*  as  said  by  Herri- 
mMi,  a  J.,  In  llio  latter  case. 

We  think  Judge  Alloa  proceeded  regnlarly, 
and  hts  nillng  meets  with  onr  ooncnrzoice. 
It  Is  tumecessary  to  notice  the  defendants 
second  ground  of  objection  to  the  proceed- 
ing which  he  assigned  before  the  olerk,  and 
afterwards  before  the  Jndg& 

No  error. 

Defendant's  Appeal. 

When  Jndge  Allen  dismissed  the  proceed- 
ing then  pending  before  the  clerk,  he  re- 
quired the  defendant  to  giro  an  nndertaklng 
In  the  sum  of  $1,000  to  appear  at  a  time 
designated  for  the  purpose  of  being  examined, 
shonld  bis  order  dismissing  the  proceeding 
be  reversed,  tbe  said  nndertaklng  to  take  the 
place  ot  the  one  on  file  which  was  ordered 
to  be  canceled.  If  there  was  danger  of  the 
defendant  leaving  tbe  state,  and  It  appeared 
that  he  had  property  which  he  had  unjustly 
refused  to  apply  to  the  satisfaction  of  the 
Judgment,  the  Judge  had  the  power  to  re- 
quire him  to  give  security  for  his  appearance, 
and  this  Is  aU  he  did.  Revisal  1905,  S  671. 
What  effect  our  decision  In  the  plaintiff's 
appeal  from  tiie  order  dismissing  the  supple- 
mentory  proceeding  will  have  upon  the  un- 
dertaking, as  a  security  to  tbe  plaintiff,  we 
need  not  now  determine. 

No  error. 


WALTER  A.  WOOD  MOWING  ft  REAPING 
CO.  V.  GREENWOOD  HARDWARE  CO. 

(Supreme  Court  of  South  Carolina.   Nov,  21, 
1906.) 

1.  MoROPOLiES— What  OoNBrmrrEa. 

A  contract  whereby  plaintiff  affreea  to  sell 
exclusively  to  defendant  and  defendant  to  buy 
exclusively  of  tha  plaiotifF  certain  farm  ma- 
chinery to  he  sold  In  a  certain  territory  is 
not  injurious  to  the  pabilc  as  tending  to  create 
a  moni^Kily,  or  a  vicuatlon  of  CSv.  Code  1902,  S 
2849.  as  lessealng  full  and  free  competition 
to  an  unreasonable  extent. 

[Ed.  Note.— For  cases  fn  point,  see  Cent.  Die. 
vol  86  Monopolies,  f  IS.] 


2.  CONTIACTB— RSSTBAINT  Of  TRADB. 

The  test  to  determine  whether  a  contract 
in  partial  restraint  of  trade  is  reasonable  is 
whether  it  affords  only  a  fair  protection  to  the 
interests  of  the  parties  in  whose  favor  it  is 
made  without  being  so  lane  In  Its  operations  as 
to  Interfere  with  the  Incnests  ^  ttw  voblle. 

Guy,  A.  J.,  dissenting. 

Appeal  from  Comm(m  Pleas  Circuit  Oourt 
of  Greetfwood  County;  Hemml^ler,  Judge. 

Action  by  Walter  A.  Wood  Mowing  *  Reap- 
ing Company  agalnM  Oreenwood  Hardware 
Company.  Prom  an  order  sustaining  demur- 
rer to  part  of  answer,  defradant  appeals. 
Affirmed. 

Sheppards,  Grler  &  Park,  for  appellant 
Ellis  G.  Graydon,  for  respondent. 

JONBS.  J.  nils  api»eal  is  fran  an  arOar 
ot  Judge  Monmlnger  sustaining  a  donurrer 
to  one  of  the  defenses  set  up  In  tbe  answer 
to  plalntlfTs  first  and  third  causes  of  action. 
Tbe  first  cause  of  action  was  for  certain 
mowers,  hayrakes.  and  slcUe  grinders  sold 
and  delivered  to  defendant  January  2G,  1901, 
under  a  written  contract  at  prices  aggregat- 
ing $767.96.  and  tbe  third  cause  of  action  was 
for  mowers  and  rakes  sold  to  defendant  mi 
Swtember  12  and  19,  19(M,  on  its  order,  ag- 
gregating $94.  The  answer  alleges  that  th» 
contract  of  sale  was  illegal  and  void,  nnder 
section  2845,  vol.  1,  Code  of  Laws,  prohibit- 
ing tmsta  and  comblnathms  In  restraint  of 
trade.  In  rader  that  the  facto  admitted  by 
the  demurrer  may  accurately  appear,  we  set 
out  In  full  that  pext  ot  the  answer  under  con- 
sideration, as  follows: 

"(a)  That  heretofore,  to  wit,  on  the  26th 
day  of  January,  1904,  defendant  and  plaintiff 
entered  into  a  written  contract  which  was 
not  to  be  complete  until  apiwoved  by  tbe 
sales  manager  of  tbe  plaintiff,  and  which  was 
approved  by  said  sales  manager  on  February 
10,  1901,  as  will  appear  by  refwence  to  tbe 
said  contract. 

**0>)  That  the  said  contract,  among  other 
things,  contained  the  following  provisions, 
to  wit,  that  the  plalntitt  was  to  manufacture 
and  sell  nnto  defendant  certain  mowMrs,  hay- 
rakes and  sidcle  grinders  specified  in  tbe 
said  contract,  and  iNrovides  that,  in  case  ad- 
ditional machines  and  parts  of  machines  were 
subsequently  ordered,  same  to  be  under  the 
terms  of  the  said  contract  and  subject  there- 
to, all  to  be  imported  into  this  stoto  from  the 
state  of  New  YoA. 

"(c)  The  said  contract  also,  among  other 
things,  contained  the  following  provisions,  as 
follows,  to  wit:  'Said  first  party  agrees  to 
use  reasonable  dUlgence  to  prevent  other 
agents  than  said  second  party  from  interfer- 
ing or  making  sales  of  machines  covered  by 
this  agreement  to  said  territory,  but  in  no 
Instance  will  said  first  party  pay  or  allow 
any  commission  on  a  machine  sold,  other 
than  to  tbe  party  making  the  sale.'  'And 
the  party  of  the  second  part  agrees  that  we 
will  canvass  said  territory  thoroughly  for 
purchasers  of  said  machines  and  that  we  will 


Digitized  by  Google 


971 


66  80UTHBASTBBN  BBPORTEB. 


not  accept  the  agency  for,  or  sell,  any  other 
mower,  hayrabe,  teilder,  reaper,  barreeter, 
and  binder,  com  binder,  or  ^dcle  grlndor 
during  the  term  of  this  contract' 

**(d)  And  the  said  contract  alao  furtho' 
proTideB  that  all  machlnea  fnmlahed  undor 
this  contract  ahall  be  sold  bj  tiie  second  party 
for  use  only  in  the  territorr  named  below, 
and.  In  case  of  rlolatlon  of  these  ccHidltlons, 
the  party  of  the  first  part  shall  have  the 
rigbt  to  refose  machines  not  delivered  and 
named  as  the  territory  *Oreenwood  and  vicin- 
ity'; that  the  defendant  herein  la  the  party 
of  the  second  part  and  plalntiCC  the  party  of 
the  first  part  in  said  contract. 

"(5)  That  the  goods  allied  to  be  sold  and 
shipped  to  this  defraidant  by  the  plaintiff  In 
the  first  and  third  causes  of  action  herein 
were  under  the  terms  and  proTislona  of  this 
said  contract,  to  which  said  contract  r^^ 
enoe  is  craved  for  a  fuller  statement  of  its 
said  terms  and  eondltiooB,  and  were  import- 
ed into  this  Btate  from  the  state  of  New 
ToriE. 

"(6)  That  the  said  contract  entered  into 
by  and  between  the  plaintiff  and  defendant 
b«%in,  and  nnder  whidi  the  plaintiff  agreed 
to  sell  and  deliver  to  the  defendant  the  goods 
which  It  alleges  to  have  sold  and  delivered 
In  the  first  and  third  causes  of  action  of  its 
said  complaint,  was  made  with  a  view  to 
lessen  full  and  free  competition  In  the  sale 
of  articles  imported  Into  this  stat^  the  said 
articles  having  been  imported  into  this  state 
from  the  state  of  New  York,  and  said  con- 
tract BO  entered  Into  was  designed  and  tends 
to  control  the  price  of  the  said  articles  to  tlie 
consumer  of  the  same  and  affects  the  full 
and  free  competition  in  the  sale  of  the  said 
article  and  in  the  price  thereof,  and  the  said 
contract  Is  In  direct  violation  of  section  2845, 
vol.  1,  Code  of  Laws  of  South  OaroUna,  and 
is  against  public  policy,  unlawful  and  void, 
as  declared  by  said  statute. 

"(7)  That  all  goods  received  by  this  de- 
foidant  and  which  were  sold  and  delivered 
to  It  by  the  said  plaintiff,  mentioned  In  the 
first  and  third  causes  of  action  In  the  com- 
plaint herein,  were  sold  under,  and  by  vir- 
tue of,  the  terms  of  the  said  contract  as  here- 
inabove alleged,  and  as  will  more  fully  ap- 
pear by  reference  to  the  said  contract,  which 
said  contract  Is  void  as  being  In  conflict  with 
the  provisions  of  the  statute  above  mention- 
ed, and  the  defendant  alleges  that  plaintiff 
cannot  maintain  thl9actl<m  for  the  purctmse 
price  thereof." 

We  concur  with  the  drcult  court  in  hold- 
ing that  the  contract  Is  not  obnoxious  to  sec- 
tion 2845.  That  section  reads  as  Allows: 
"All  arrangements,  contracts,  agreements, 
tmsts  or  combinations  between  two  or  more 
persons  as  individuals,  firms  or  corporations, 
made  with  a  view  to  lessen,  or  which  tends  to 
lessen,  full  and  free  competition  In  the  im- 
portation or  sale  of  articles  Imported  Into 
this  state,  or  in  the  manufacture  or  sale  of 
articles  of  domestic  growth  or  of  domestic 


raw  material,  and  all  orrangementa,  con- 
tracts, agreements,  trusts  ot  combtuatlous 
between  persons  or  corporations  designed  or 
which  tend  to  advance,  reduce  or  control  the 
price  or  the  cost  to  the  producer  or  to  the 
consumer,  of  any  such  product  or  article,  and 
all  arrangements,  contracts,  trusts,  syndi- 
cates, associations  or  ctmblnatlons  between 
two  or  more  persons  as  individuals,  firms, 
corporations,  indicates  or  associations,  that 
may  lesaen  ot  affect  In  any  manner  the  full 
and  free  competttI<m  in  any  tariff,  rates,  tolls, 
[vemimn  m  piloea,  or  se^s  to  control  in  any 
way  or  Oiaiuur  snch  tariffs,  rates,  tolls,  pre- 
miums or  prioes  In  any  branch  of  trade,  bosi- 
ness  or  commarce,  are  herdiy  declared  to  be 
iq^lnst  public  poli^t  nnlawful  and  vtM." 

In  the  case  of  Btate  t.  Cbemieol  Co.,  71  & 
a  544^  51  S.  BL  46Q»  this  court  held  tbat  the 
statute  mwt  be  construed  as  tntoadliig  tliat 
the  contract,  etc.,  therein  mentioned  were  un- 
lawful and  against  public  policy  only  when 
mads  with  a  view  t»  lessen,  or  wlddi  tend  to 
lessen,  full  and  free  competition  to  an  un- 
reasMuble  «rtent.  We  are  atked  to  review 
that  esse,  and,  after  careful  conslderatlfm,  we 
adhere  to  the  i^lnciple  announced.  A  oon- 
stmetlmi  of  the  statute  which  would  make 
obWHciouB  every  contract  which  toids  In  any 
measure  to  affect  cost  wr  ^Ice  <rf  artif  les 
to  the  producer  ia  consumer,  or  to  lessen  in 
any  degree  full  and  free  competititui,  would 
probably  raider  tlie  statute  liable  to  the  ob- 
jection that  it  unnecessarily  and  unreasonably 
abridges  tlie  ft«edom  of  the  contract  guaran- 
tied by  the  state  and  federal  Gonstltations. 
It  is  true  the  ri^^t  to  make  omtracts  is  not 
absolute  and  unlimited,  but  is  subject  to  valid 
police  regulations  having  reasonable  relation 
to  the  public  welfare,  but  otherwise  the  right 
of  contract  must  be  unfettered.  The  construc- 
tion adopted  gives  the  statute  valid  opera- 
tion, having  due  regard,  on  one  hand  to  the 
right  of  contract,  and  on  the  other  to  the  po- 
lice power.  The  legislative  purpose  was  not 
to  destroy  the  right  to  make  those  contracts 
in  partial  restraint  of  trade  which  the  Just 
and  equitable  principles  of  the  common  law 
had  long  upheld,  but  It  was  to  destn^  trusts 
and  combinations  designed,  or  having  natural 
tendency,  or  potentiality,  to  create  a  virtual 
monopoly.  The  title  of  the  original  act  of 
18S7  (22  St  at  Large,  p.  434)  and  amendatory 
act  of  1898  (22  St  at  Large,  p.  782)  shows 
that  its  purpose  was  "to  prohibit  trusts  and 
combinations  and  to  provide  penalties."  Ko 
doubt  the  act  was  passed  in  pursuance  of  sec- 
tion 13,  art  9,  of  the  Constitution,  which  pro- 
vides that  "the  Oeneral  Ass^bly  shall  oiacc 
taws  to  prevent  all  trusts,  combinations,  con- 
tracts and  agreements  against  the  public  wel- 
fare, etc." 

A  monopoly,  as  now  understood,  "embraces 
any  combination  the  tendency  of  which  is  to 
prevent  competition  in  its  broad  and  gen- 
eral sexise  and  to  control  prices  to  the  det- 
rlmmt  of  the  public."  20  Ency.  of  Law,  84& 
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*'A  tnut  has  been  d^ed  as  a  contract,  o»d- 
blnatlon,  confederation,  or  onderatandlnK.  ex- 
prea*  or  Implied,  between  two  or  more  persons 
to  control  tbe  price  of  a  commodity  or  service 
for  the  benefit  of  tbe  parties  thereto  and  to 
the  iiUotr  ot  tbe  public,  and  which  tends 
to  create  a  monopoly.  More  accurately*  per- 
haps it  ta^  the  entity  resulting  from  the  con- 
tract, etc^  Just  described."  20  Bncy.  Law, 
846.  These  are  the  contracts,  tmsta,  and  com- 
blnatkma,  monopolistic  la  pnxpose,  teaidency 
or  potentiality,  which  the  atatate  seeks  to 
prohlUt  onder  peoaltlca,  In  detmnlnlnc 
whether  a  particular  contract  falls  within  the 
Inhibition  of  the  statute,  the  court  must  neo- 
eesarl^  oMiilder  the  tendency  ox  power  ot 
the  emtract  to  Injun  the  public,  elttier  coo- 
•Idered  in  itself  or  u  jn^t  of  a  scheme  to 
deatngr  or  Impede  ctmijtetltlon  and  control 
niiH>ly  and  prices.  A  contract  ouy  be  law- 
ful In  Uaait  as  an  imlated  matter  but  yet  be 
unlawful  as  a  part  ot  a  scheme  to  create  a 
Tlrtoal  nKHK^ioly.  The  Immediate  ^tect  of 
a.  trutt  or  omiblnatlon  may  be  really  bene- 
fldal  to  the  public  In  Improrlng  the  quality  of 
tbe  goods  or  service  and  reducing  tbe  price, 
yet.  If  it  haa  inherent  capability  or  natural 
tendency  to  injure  tbe  public,  thai  competi- 
tion Is  stifled  and  control  of  supply  and  prices 
secured,  it  Is  obnoxious  to  the  statotfc  Erery 
cas^  howerar,  allied  to  fall  within  the  atat- 
ate must  be  controlled  by  its  own  peculiar 
facts  and  circumstances,  and  we  will  not  at* 
tempt  to  state  any  hard  and  fast  rule  by 
which  every  case  most  be  govomed.  The 
main  general  test  should  be  whether  the  con- 
tract, trust,  or  combination  Is  monopolistic  In 
purpose  or  natural  tendency.  If  so,  It  un- 
reasonably affects  competition  and  prices  to 
the  detriment  of  the  public  end  Is  olmoxious 
to  tbe  Btatnte. 

Before  applying  this  principle  to  the  case 
In  hand,  we  eliminate  from  conBlderatlon 
whether  tbe  relation  between  plaintiff  and  de- 
fendant under  the  contract  was  one  of  prin- 
cipal and  agent,  for,  while  tbe  entire  contract 
Is  not  set  out  In  tbe  record  for  our  consid- 
eration, the  admitted  all^ations  describing 
the  contract  characterize  It  as  a  contract  of 
sale  and  purcbABe  and  not  as  an  agency  for 
sale  on  commission,  and  we  bo  trust  it  In  thla 
consideration.  We  are  led  to  make  this  ob- 
servation because  of  the  statemoit  In  subdi- 
vision "c"  In  paragraph  4,  of  tbe  answw, 
which  rtfers  to  "agents,"  "ogency,*'  and  "com- 
missions." Tbe  rule  is  that.contracts  eontain-7 
Ing  stipulations  like  those  alleged  to  be  Illegal 
In  this  case,  but  which  merely  create  an  agen- 
cy to  sell  on  commission,  are  not  In  violation 
of  law  or  anti-trust  statutes.  We  fnrtber  elim- 
inate from  consideration  tbe  effect  of  such  a 
contract  as  applied  to  an  article  under  patent 
or  copyright,  as  to  which  the  government  has 
already  given  a  kind  of  monopoly,  to  secure 
the  fmlto  <tf  which  such  contracts  may  be  en- 
tirely lawful.  From  tbe  facts  stated  we  can- 
not assume  that  the  plaintiff  haa  patent 


righta  with  respect  to  the  mowers,  rakes  and 
sickle  grinders  In  question.  Tbe  dranurrer 
admits  that  the  contract  was  between  the 
plaintiff,  a  New  York  corporation,  and  the 
defendant,  a  South  Carolhia  corporation,  with 
req>ect  to  the  sale  of  articles  Imported  into 
this  state,  and  that,  by  tbe  terms,  defendant 
bound  Itself  to  sell  tbe  articles  for  use  only 
in  Greenwood  vldnlty,  to  canvass  the  terri- 
tory named  for  purchasers,  and  not  to  ac- 
cept tbe  agency  for  or  sell  other  similar  ar- 
ticles during  the  term  of  the  contract,  and 
the  plalndff  bound  Itself  t6  manufacture  and 
sell  said  articles  to  defendant  and  to  use  rea- 
sonable diligenoe  to  prevent  other  agenta 
from  making  sales  of  such  machines  In  said 
territory.  If  we  concede  that  the  effect  of 
this  was  an  agreemoit  by  plaintiff  to  sell  ex- 
clusively to  defendant  and  by  defendant  to 
buy  exdnsiTely  of  plaintiff  tiie  articles  la 
qnestltm  la  the  territory  of  Greenwood  and 
Tldnity  during  the  term  of  the  contract.  It  Is 
one  of  those  minors  contracta  In  partial  re- 
straint of  plaintiffs  right  to  freely  sell  and 
d^aidanfa  right  to  free^  bny  whltih  the 
common  law  would  hold  to  be  reasonable  as 
a  fair  protection  of  the  mutual  Interests  of 
the  parties,  and  not  Injurious  to  the  public  as 
tending  to  create  a  monopoly.  There  la,  in 
this  contract,  no  combination  among  manu- 
facturers of  mowers,  rakes,  and  grinders  to 
control  fiie  8un>ly  and  pricea  of  such  macbto- 
ery  and  no  oomblnatlon  among  dealers  In 
such  machinery  to  affect  competition  or  pri- 
ces, but  It  is  tbe  agreement  of  a  single  Inde- 
pendent majQufacturer  and  a  Blogle  independ- 
ent dealer  and  not  monopolistic  In  Its  tenden- 
I  cy.  The  contract  leaves  room  for  the  keenest 
competition  In  that  community  by  the  manu- 
facturers and  dealers  of  similar  Implements. 
There  Is  nothing  In  the  complaint  to  show 
'  that  defendant  Is  the  sole  dealer  In  that  kind 
of  Implement  In  that  community,  or  that  tbe 
needs  of  the  public  could  not  be  reasonably 
met  by  other  dealers  in  similur  Implements. 

But  it  is  alleged  In  the  answer  that  the 
contract  was  made  with  a  view  to  lessen 
competition  and  designed  to  control  the  price 
and  cost  of  said  articles  to  the  constimer. 
Tbe  demurrer  admits  this  allegation  as  to 
the  purpose  of  the  contract,  and  this,  at  first 
blush,  presenta  a  difficulty  In  suBtalnlng  the 
demurrer.  But,  as  shown  In  State  v.  Chem- 
ical Co.,  supra,  an  intent  to  affect  competi- 
tion and  prices  to  a  reasonable  extent  is  not 
within  the  prohibition  of  tbe  statute,  and 
there  Is  no  allegation  of  fact  In  the  answer 
to  show  that  competition  and  prices  were  in- 
tended  to  be  affected  to  an  unreasonable  ex- 
tent 

Having  reached  the  conclusion  that  the 
contract  in  question  Is  not  violative  of  the 
statute,  we  should,  perhaps,  consldw  wbeth- 
ev  It  Is  illegal  under  tbe  common  law,  and 
will  do  so  briefly.  Under  the  common  law 
contracts  in  general  restraint  of  trade  are 
void,  but  contracta  In  partial  restraint  of 
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trade  an  Talld  If  reaaonable  and  finmded  Tip- 
on  a  ralnable  conaideratton.  Oarroll  t.  OUea, 
80  8.a412,l9S.E.422.4L.B.A.154.  Tbe 
test  usually  laid  down  bj  wbldi  to  deter* 
mine  wbeUier  a  contract  In  partial  restraint 
of  trade  la  reasonable  Is  **wtaetbra^  tt  aflords 
only  a  fair  protection  to  Uie  Intwests  of  tlw 
party  In  wbose  tawor  It  is  made^  without  be> 
ing  80  lar^  In  Its  <q>eratlMis  as  to  Interfere 
with  the  Intereats  ot  the  pnbllc."  McCony 
T.  Gibson  <Ala.)  18  South.  806.  64  Am.  Bt 
Rep.  180;  Padflc  Factor  Ca  t.  Adler  (Cal.) 
27  Fac.  86,  26  Am.  St  Bep.  102;  Trentman  t. 
Wahrenburg  (Ind.  App.)  66  N.  B.  1000.  Ap> 
plying  this  test,  the  contract  la  UDquesttcMk* 
ably  valid  nnder  the  common  law. 

Having  readwd  the  CMLCluslon  that  the 
contract  set  up  In  the  answer  la  not  void.  It 
becomes||[&eceB8ary  to  conslda  wbethw,  If 
the  contract  be  Illegal,  It  Is  so  divisible  as 
that  the  legal  may  be  separated  from  the 
ill^al  to  enable  plaintiff  to  recover  the  value 
of  the  goods  sold  and  dellvwed  to  defendant 
thereunder,  as  held  tn  Packard  v.  Byrd.  78 
S.  0. 1,  61  S.  B.  678,  In  reference  to  a  similar 
contract,  nor  ts  It  necessary  to  oousldw 
whether  the  doctrine  of  estoppd  has  any  ap- 
plication against  ascertaining  the  Invalidity 
of  a  contract  void  as  against  public  policy. 

The  Judgmoit  of  the  drcult  court  la  af- 
firmed. 

OART,  A.  X  (dlssentinid*  ^^le  following 
are  the  reasons  why  I  do  not  concur  in  the 
opinion  of  Mr.  Justice  JONBS: 

The  idalntlff  agreed  (1)  to  manufacture 
and  sell  to  the  defmdant,  certain  machines 
at  prices  si>eclfled  In  the  contract;  ^  that 
it  would  use  reastmable  diligence  to  prevent 
other  agents  from  tn1»rf»ing  or  maUng 
sales  oi  machines  covered  1^  the  contract, 
in  the  territory  named  as  Greenwood  and  vl- 
cinl^.  The  defendant  agreed  (1)  to  canvass 
said  territory  thorou^Iy,  for  purchasers  of 
said  property;  (2)  that  it  would  not  accept 
the  agency  for,  or  sell  any  other  machines 
during  the  torm  the  contract;  0)  that  It 
would  sell  the  said  machines  for  use  only  In 
said  territory.  The  contract  further  provided 
that,  in  case  of  the  violation  of  said  condi- 
tions, the  plaintiff  should  have  the  right  to 
refuse  to  furnish  machines  not  delivered. 

Sectltm  2846  of  the  Code  of  Laws  provides 
that  "all  arrangemoits,  contracts,  agree- 
ments, trusts,  or  combinations  between  two 
or  more  posons  as  Individuals,  firms,  or  coi^ 
porations,  made  with  a  view  to  lessen,  or 
whldi  teiDA  to  Insen,  full  and  free  conipetl- 
tlon,  in  the  Importetlon  or  sale  of  articles  Im- 
ported Into  this  state  •  •  •  and  all  ar- 
rangements, contracts,  trusts,  syndicates,  as- 
sodattons,  or  combinations  between  two  or 
more  persons  as  Individuals,  firms.  corpOTa- 
tlons,  syndicates,  or  associations,  that  may 
lessen  or  affect.  In  any  manner,  the  full  and 
free  competition,  in  any  pricea,  etc.,  •or  seek 
to  control,  or  in  any  way  or  manner,  prices, 
etc.,  in  any  branch  of  trader  business,  or 


commerce,  are  hereby  declared  to  be  against 
public  policy,  milawful  and  void."  The  stat- 
ute came  before  the  court  for  construction, 
in  the  ease  of  State  v.  CSiemlcal  Co.,  71  B.  a 
644,  61  8.  B.  466,  and  it  waa  decided  that  It 
must  be  Interpreted  as  Intending  that  the 
oontracte  therein  mentkmed  are  imlawfnl 
and  against  public  policy  only,  whoi  made 
with  a  view  to  lessen,  or  which  tend  to  les- 
sen, foil  and  free  comi>etltion  to  an  nnrea- 
Bonable  extent  In  logical  order  the  first 
Question  for  «m8ld«ratkHi  la  whether  the 
contract  hwdn  was  made  wltii  muh  a  view. 
The  fact  tiiat  the  plaintiff  agreed  to  use  rea* 
sonable  diligence  to  inrevwit  other  pmons 
from  selling  machines  In  said  torrltory;  that 
the  defendant  agreed  to  canvass  the  territory 
thoroughly  for  purchaaers  of  said  articles; 
that  It  would  not  sell  any  other  madtOnes 
than  those  parcbased  from  the  plaintiff  dor- 
teg  the  twm  of  the  amtract;  and  that  It  would 
sell  the  machines  for  use  only  to  said  tef 
rltory,  not  only  shows  that  tbe  parties  entv- 
ed  Into  the  contract  wltii  a  view  to  lessen 
full  and  free  competition  to  an  unreasonable 
extent,  bnt  that  It  naturally  t^ded  to  bring 
about  such  a  result  *'Wha«  a  contract  be- 
longs to  a  class  which  Is  reprobated  by  public 
policy,  it  will  be  declared  ilUsal,  thou^.  In 
that  particular  Instance,  no  actual  injury 
may  have  resulted  to  the  public,  as  the  test 
is  the  evil  tenduicy,  and  not  Ite  actnal  re> 
snlta.'*   16  Bn&  of  Law,  834. 

Having  roadbed  the  condnslon  that  tbe 
omtract  is  obnoxious  to  section  2845  of  the 
Code  of  Laws,  the  next  question  for  con- 
sideration is  whether  this  case  comes  with- 
in the  exertion  to  the  general  rule,  recog- 
nized in  Packard  v.  Byrd,  73  8.  G  1.  51  S.  Bl 
OTO:  "Where  the  party  complaining  can  a- 
hlblt  his  case,  without  relying  iq>on  tbe  II- 
11^1  transaction."  The  policy  ct  this  state 
in  r^ard  to  lll^al  contractt  will  be  seen  by 
reference  to  the  following  cases:  Lowry  v. 
Pinson,  2  Bailey,  324,  23  Am.  Dec  140;  Hor- 
decai  T.  Hawkins,  0  Rich.  Jjlw,  282;  Willis 
v.  Hodcaday,  1  Spears,  878,  40  Am.  Z>ec  006; 
Harvin  v.  Weeks,  11  Rich.  Law,  601;  Wal- 
lace V.  Larte,  12  8.  a  676,  82  Am.  Uep.  516; 
McOonnell  v.  Kltehens,  20  8.  a  430.  47  Am. 
Bep.  846;  61st  v.  Tel.  Go.,  46  8.  a  868,  23  a 
B.  143,  66  Am.  St  Bep.  763;  Lanahan  v. 
Bailey.  68  8.  a  498,  81  S.  B.  882,  42  R.  A. 
297,  68  Am.  8t  Bep.  884;  Oarvte  v.  Oarvfn. 
66  S.  a  860,  88  8.  B.  468;  Plerson  v.  Green, 

69  8.  a  669.  48  a  B.  624;  State  v.  Boblnsint. 

70  8.  O.  468.  60  S.  B.  102.  These  casea  an- 
nounce tiie  general  principles  that  the  court 
will  not  l«id  ito  aid  to  the  enforcement  of  an 
Illegal  contract  nor.  when  the  omtraet  Is 
tainted  with  illegality,  will  it  undertake  to 
separate  that  whlrti  otherwise  would  be  valid 
from  the  part  which  is  contrary  to  law,  nor 
will  It  suffer  a  recovery  for  tiie  nUue  at  goods 
delivered  m  pursuance  of  a  contract  infected 
with  Illegality,  nor  permit  a  recovery  for 
goods  sold  by  a  person  ^o  not  only  knew 
that  tiiey  were  to  be  used  in  fortiMcance  of 
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an  nulawfnl  scbeme,  bnt  who  acUvely  partlfr 
Ipated  Id  brlngliig  About  the  contemplataa 
resalL  It  thu  a]n)ean  that  public  policy  de- 
mands that  the  exception  to  the  gmeral  rale, 
laid  down  In  the  case  of  PaAard  t.  Byrd,  78 
8.  a  1,  SI  &  B.  era,  should  not  be  oEtended. 

"Whaie  a  contract  vlil^  la  entire  oontalns 
a  Btlpnlatlon  or  agreement  whl<A  la  Illegal, 
and  which,  therefore,  im  not  eev arable  from 
the  balance  of  the  contract,  each  Illegal  etlp- 
nlatlon  or  agreemnt  cannot  be  Ignored,  and 
the  other  ivoTlelona  of  the  contract  mfOTced; 
tlM  Illegal  stlpnlatton  or  agreemmt  In  nidi  a 
case  penetratee  and  corrupts  the  whole  con- 
tract, and  violates  It  as  an  entirety."  16 
Boa  of  Law,  988.  a  pronUse  to  do  senral 
tilings  or  serwal  dlsUnct  promise^  altboogh 
they  be  founded  on  a  legal  omslderatton, 
are  Indivisible  and  one  olr  more  of  the  prom* 
Ises  are  Illegal,  the  Icsal  pnmlse  or  promises 
«aunot  be  enforced,  bat  the  whole  agreonent 
Is  void."  9  Cyc.  666,  66&  *'A  contract  may 
be  said  to  be  entire,  when  by  its  term,  natmv, 
and  porposes,  it  contemplates  and  Intends 
that  «U!fa  and  all  of  its  parts,  material  pro- 
lielons,  and  the  coosld^atlon  are  common 
each  to  the  othw  and  Interdependent  A 
'dlTlalUe  contract  Is  one  In  Its  natore  and 
porposes  snsceiitlble  of  division  and  appor^ 
tlonmoit,  having  two  or  more  parts,  in  re- 
spect to  matters  and  things  contemplated 
and  embraced  by  It,  not  necessarily  depoad- 
ent  upon  each  other,  nor  intended  by  the  par- 
ties to  be  so."  16  Enc.  of  La  w,  08&  In  the 
case  of  Packard  v.  Byrd.  73  S.  O.  1,  61  B.  D. 
«78,  the  court  said:  '"The  parties,  by  their 
course  of  dealing  with  each  other,  give  some 
«Tldence  of  thtir  Intention  that  payment  for 
«adi  bill  of  shoes  sold  and  dellvoed  was  not 
conditioned  or  dependwt  vpoa  the  perform- 
ance 1^  plalntUb  of  thtir  agreemoit  to  give 
the  defendant  exclusive  right  to  handle  plain- 
tiff's Ihie  of  shoes  in  Greenwood,  8.  O." 

In  the  case  under  consideration,  there  was 
no  snch  evidence;  on  the  contrary.  It  appears 
upon  the  face  of  the  contract  that  "It  contem- 
plates and  Intends  that  ea<A  and  all  of  Its 
parts,  material  provisions,  and  the  coaaidera- 
tlon,  are  common  to  each  other,  and  interde- 
pendent" This  fact  clearly  appears  from  that 
portion  of  the  contract  which  provides  that, 
in  case  of  vlolatlcm  of  Its  condltitHis,  the 
plaintiff  should  have  the  right  to  reftue  to 
furnish  machines.  In  other  words,  the  fur- 
nishing of  madilnes  from  time  to  time  wfts 
conditioned  and  d^endent  upon  the  perform- 
ance by  the  defendant  of  Its  part  of  the  con- 
tract, and  Its  promises  were  not  made  solely 
in  consideration  of  the  agreement  on  the  part 
of  the  plaintiff  to  furnish  the  machines,  but 
upon  the  further  agreeroent  that  it  would  use 
reasonable  diligence  to  prevent  other  persons 
from  Interfering,  or  making  sales  of  machines 
In  said  territory. 

Under  these  circumstances  the  contract 
was  not  severable,  and  his  honor,  the  circutt 
Judge,  erred  in  sustaining  the  dcannrtir. 
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(Snprsme  Oomt  of  South  OsfoUna.  Dec  iB, 
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1.  HowoiDx— SELv-DKnnaB— iHmvonons. 

On  trial  for  murder,  an  Instroetion  on 
tlie  Issue  of  wlf-defensa  that  a  parson  as  a  mla 
is  not  Justified  in  ustDg  a  deadly  weapon  to 
repel  an  attack  with  the  naked  hand,  but.  If 
he  reasonably  apprehends  death  or  great  bodily 
hsrm,  he  may  use  such  waapm  11  the  other 
donents  of  self-defense  are  prsssnt,  with  the 
further  statement  that  the  rule  is  that  if  a  man 
of  ordinal?  prudence  and  reason  stanmng  where 
aocosed  then  stood  would  apprehend  and  did 
h<mestl7  apprehend  death  or  great  bodily  harm, 
and  hla  apprehensions  ware  reasonable,  he  would 
have  the  right  to  reeort  to  a  deadly  waapMi, 
is  correct 

(Ed.  Mote.— For  cases  in  point  •■•  Osnt  IMr 
vol  26,  HoDddda.  H  616-«£l.] 

2.  Sahb. 

An  instruction  on  the  Issue  of  self-defenss 
ttiat  the  ordinary  requlrunoit  to  sustain  a 
plea  that  defendant  must  make  It  appear  that 
It  was  necessary  to  take  the  life  of  deceased 
to  protect  his  own  life  or  to  prevent  serious 
bodily  liarm  cannot  t>e  Inslstea  upon  by  the 
state,  unless,  from  the  character  of  the  weapon 
used,  the  presnmptlon  of  Intended  natural  con- 
sequences of  the  act  or  positive  testimony,  the 
jury  may  conclude  that  defendant  latended  to 
take  the  life  of  deceased,  was  properly  excluded 
ai  covered  by  the  charge  given. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  26,  Homldde,  U  616-622.] 

Appeal  &<Mn  General  Sessions  Circuit  Court 
of  OreenvlUe  County;  Prince,  Judge. 

Thomas  B.  Boss  was  convicted  of  murder, 
and  appeals,  Afllnned. 

So  much  of  the  duurge  as  Is  pertlnait  to 
the  questions  raised  here  Is  as  follows : 

"Whether  or  not  the  defendant  killed  the 
deceased,  as  diargsd  in  this  Indictment,  and 
whether  or  not  be  assaulted  the  deceased  with 
a  deadly  weapon,  are  Qnestlwis  of  fact  for 
you.  Bfy  diarge  Is  that  it  the  defendant  In^ 
toitionally  assaulted  the  deceased  wltii  a 
deadly  Instrument  an  instrument  calculated 
to  produce  death,  and  what  I  mean.  Inten- 
tionally assaulted  the  deceased  with  that,  the 
law  would  Imply  malice,  unless  he  has  sat- 
isfied you  from  the  greater  wel^t  of  the  tes- 
timony in  this  case  that  he  was  acting  in 
self-defense.  Yon  will  remember  that  I  told 
you  that  every  killing  In  malice,  whether  ex- 
press or  implied,  is  murder.  Now,  gentle- 
men. If,  in  your  consideration  of  tills  case^ 
you  should  mtertaln  a  reasonable  doubt  as 
to  whethOT  or  not  the  defendant  in  slaying 
the  deceased.  If  he  slew  him,  is  guilty  of 
murder,  as  I  have  d^lned  It  to  yon,  then  you 
will  proceed  in  your  consideration  of  the 
facts  of  the  case  with  r^ard  to  ttie  question 
as  to  whether  or  not  he  he  guilty  of  man- 
slaughter. Hanslanghter,  as  I  have  told  yon. 
Is  the  unlawful  killing  of  another  without 
malice.  If  you  were  in  a  crowded  conrtroom 
like  this,  and  should  carelessly  handle  a  dead- 
ly weapon.  Each  as  a  pistol  or  gun,  and  care- 
lessly snap  It  without  regard  for  what  might 
be  the  consequences,  and  whoi  the  hammer 
falls  iQKm  the  cap  of  a  cartridge  and  the 
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gun  or  pistol  goes  off  and  kills  some  cme  In 
the  crowd,  tbftt  would  be  manslaughter,  U 
ttte  jury  should  believe  your  conduct  on  that 
occasion  was  reckless  aud  you  were  guilty 
•f  criminal  n^llgence.  That  would,  however, 
be  iDToluntary  manslaoghta*,  becaose,  In 
handling  the  pistol  carelessly,  you  didn't  In- 
tend to  shoot  anybody.  If  you  would  take 
the  pistol  and  deliberately  Are  It  Into  tiiat 
crowd,  with  no  Intention  of  killing  any  par- 
ticular man,  but  recklessly  shot  Into  that 
crowd  and  killed  some  oue,  that  would  be 
murder,  but  manslaughter  is  either  volun- 
tary or  Involuntary.  Voluntary  manslaughter 
is  the  killing  of  a  human  being  In  sudden  heat 
and  passion  vpon  a  sufficient  legal  provoca- 
tion. Now,  tiiat  means  sudd^  heat  and  pas- 
Biim.  This  sudden  heat  and  passion  aroused 
np<m  a  aufflcient  legal  provocation  would  re- 
duce a  killing,  which  would  otherwise  be 
murder,  from  murder  to  manslaughter.  Now, 
In  order  to  do  this,  the  killing  must  have 
been  the  result  of  the  sudden  heat  and  pas- 
sion, and  that  sudden  heat  and  passion  must 
have  been  aroused  upon  a  suffld^t  legal 
provocation.  It  Is  not  every  kililng  in  sud- 
den heat  and  passion  that  would  be  man- 
slaughter; unless  it  be  aroused  upon  a  sof- 
fldrat  legal  provocation,  it  would  be  murder; 
the  law  would  imply  malice.  For  instance^  I 
would  curse  you  and  apply  to  you  or  members 
of  your  family,  reflecting  upon  either  your 
or  their  character,  epithets  which  would  be 
calculated  to  arouse  to  frenzy  the  ordinary 
man,  and  that  was  all  I  did,  use  words  and 
nothing  else,  and  you  slay  me,  even  If  you 
would  slay  me  In  anger,  In  sudden  heat  and 
passion,  yet  It  would  be  murder,  for  words 
will  not  justify  an  assault,  much  less  a  kill- 
ing. It  must  be  upon  a  sufficient  legal  provo- 
cation, and  the  law  does  not  recognize  words 
as  provocation;  It  takes  something  more — it 
takes  aggresslmi  to  your  person  or  property, 
or  to  the  person  or  property  of  one  under 
your  protection,  such  as  a  wife  or  child,  or 
some  other  member  of  your  family,  your 
father  ot  your  mother.  As  counsel  told  you. 
If  I  were  to  meet  you  on  the  street  and  ap- 
ply vile  epithets  to  yoTi.  and  at  the  same  time 
tweak  your  nose  or  put  my  hands  upon  yon 
in  a  rude  mann^.  In  sudi  a  way  as  to  show 
my  contempt  for  your  manhood,  and  you 
strike  me  dead,  the  law  would  not  excuse 
you.  but  the  law  would  say  that  It  was  man- 
slaughter, because  yon  did  it  upon  a  legal 
provocation,  yet  you  resorted  to  more  force 
than  was  necessary,  and  you  did  so  because 
of  your  passion  and  not  for  the  purpose  ot 
protecting  your  person.  You  conid  not  make 
self-defense  out  of  that,  because  yon  bad  used 
upon  me  a  deadly  instrument,  one  calculated 
to  inflict  death,  and  you  had  used  it  In  beat 
and  not  in  malice,  but  the  law  says  It  Is 
manslaughter,  not  self-defeuse.  It  says  It 
would  be  unlawful  for  you  to  kill  me  in  that 
way.  but  it  would  not  be  murder.  The  law, 
In  Its  tender  compassion  for  the  frailty  of 
human  nature,  reduces  that  killing  from  mmv 


dor  to  nuuulaoghter.  Oomuei  told  yon  tlut 
every  case  of  IntutlMial  killing  or  tbe  In- 
tentlMial  use  upon  anotbw  of  a  deadly  In- 
stmmeut  does  not  necessarily  mean  murder. 
It  will  be  a  homicide;  it  may  be  an  unlaw- 
ful homicide,  perhaps,  or  It  may  be  man- 
slaughter, or  it  may  not  eren  be  that;  it 
may  be  lawful;  It  may  be  used  in  a^- 
defense.  So.  If  yon  decide  this  is  not  a  case 
of  murder,  or  that  the  state  has  failed  to 
satisfy  yon  beyMid  a  reasonable  donbt  tbat 
this  Is  a  case  of  murder,  and  tiiat  the  de- 
fendant Is  the  guilty  party,  th&i  yon  would 
inquire  wbeliier  or  not  it  la  a  case  of  vol- 
ontery  manslaughter  or  InTQlantaEy,  and,  if 
you  should  conclude  that  yon  are  not  sat- 
isfied beyond  a  reasonable  doid»t  that  the  de- 
fendant is  guilty  of  manslaugbtN,  acqnit  him. 

"As  I  have  told  yon,  there  are  only  two 
cases  of  unlawful  killing,  either  murder  or 
manslaughter,  and  evoy  unlawful  killing 
belongs  to  one  or  tbe  other  of  these  classes 
and  it  Is  unlawful  unless  it  la  either  justifi- 
able or  excusable.  Yon  need  not  consider  tht 
case  Justifiable  h(»nicide  b«e;  there  are 
no  facts  to  whidi  that  law  would  be  appli- 
cable here  In  this  case.  There  are  no  facte  to 
whicb  you  could  apply  the  law  of  justifiable 
homicide,  l^en  you  will  inquire  If  It  is  an 
excusable  tuMnldde,  by  way  of  self-defense. 
When  one  comes  Into  court  and  pleads  self- 
defense,  that  he  slew  the  deceased  in  the 
defense  of  his  person,  the  burden  of  iwov- 
ing,  of  estebllsUng.  that  plea  Is  upon  tilm. 
but  he  Is  not  required  to  prove  that  wltli 
the  same  degree  of  certainty  the  stete  is  re- 
quired to  prove  Ite  case.  Tbe  stete  Is  bound 
to  prove  Ite  case  beyond  every  reasonable 
doubt,  but  the  law  requires  of  tbe  defend- 
ant to  estebllsh  his  special  plea  by  merely 
the  greater  weight  of  the  evidence,  the  pre- 
ponderance of  the  evidence,  just  as  you  would 
decide  in  a  civil  casa  Now,  self-defense  is 
e  perfect  defense,  when  it  Is  worth  any- 
thing at  all.  It  is  a  Ood-glven  right,  and  It 
Is  a  man-given  right  to  nae  It  In  order  for 
a  defendant  to  avail  himself  of  that  plea, 
he  must  satls^  the  Jury  of  four  elements  by 
entering  that  plea,  and  he  must  estebllsh 
each  of  the  elemente  by  the  greater  welgbt 
of  the  evidence,  and,  if  he  falls  to  satisfy 
the  Jury  by  the  greater  weight  of  the  evi- 
dence on  any  one  of  Uiem,  the  plea  as  to 
self-defense  fails.  Now,  you  will  naturally 
inquire,  what  are  el«nente?  In  the  first 
place,  he  must  be  without  fault  In  bringing 
about  the  difficulty.  Tbe  plea  of  self-defoist 
is  a  plea  of  necessity.  One  kills  In  self-de- 
fense because  It  is  necessary  to  kill.  That 
does  not  mean  absolutely  necessary,  but  mp- 
parently  necessary.  He  must  be  wttboot 
fault  in  bringing  about  that  necessity  to 
kill,  in  bringing  about  the  difficulty.  If  he  has 
satisfied  you  as  to  that  element  by  tbe  great- 
er weight  of  tbe  evidence  In  the  case,  all  of 
the  evidence  In  the  case — that  is,  by  the 
greater  weight  of  the  evidence  in  the  whole 
case — if  he  has  satisfied  you  as  to  that  ele 
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ment  as  to  lili  belnc  wlthoat  fault  In  brinc^ 
tng  an  the  dUDcDlt^,  tbtm  <me  demoit  which 
would  entltia  bhn  to  the  plea  of  s^-defMise 
would  be  made  oat  That  would  not  make 
good  the  plea,  mUeas  be  goes  further,  and 
OBtKbllaheB  Ibe  other  tiiree  elements;  and 
tbm  next  la,  be  mart  have  believed  blmaelf 
In  Immediate  danger  of  receiving  death  or 
aettooa  bodllj  harm  at  ttM  hands  of  Us 
antagonist,  and  that  It  was  necessary  for 
bfan  to  strike  In  ar&gx  to  save  himself  from 
tills  threatened  danger.  He  must  satlsCr  yon 
by  the  pr^tonderance  of  the  proof  In  tills 
case  that  he  did  ao  believe^  and.  If  be  falls 
to  do  thftt  his  plea  would  tan.  Too  must  be 
satisfied  from  the  greater  wel^  of  the  evi- 
dence that  the  defendant  in  this  ease,  that 
the  defendant  did  honestiy  believe  himself 
in  danger  of  receiving  serlons  bodily  harm 
or  death  at  the  hands  of  his  antagonist,  and 
that  he  believed  It  was  necessary  for  him 
to  strike  to  wder  to  save  himself  fimn  ti» 
threatened  danger-^tbat  be  did  honestly  be- 
lieve that  If  he  has  satlsfled  yon  on  that, 
that  goes  to  that  eztnt  to  making  out  his 
plea ;  but  tbat  Is  not  raougb,  because  a  cow- 
ard may  think  It  Is  necessary  to  strike  when 
there  Is  no  danger,  and  a  man  of  ordinary 
prudence  and  reasm  would  not  think  It 
necessary  to  strike  and  would  not  have  be- 
lieved himself  to  dangv.  nie  law  does  not 
allow  a  man  to  ocune  and  simply  btileve 
himself  In  danger  and  take  the  life  of  an- 
other, but  he  must  not  only  satisfy  you  Iqr 
the  preptniderance  of  the  evidwos  that  he 
btileved  himself  In  danger,  but  be  must  sat- 
Ivty  you  by  the  greater  weight  of  the  evi- 
dence that  a  man  of  ordinary  courage  and 
prudence,  standing  where  he  then  stood  and 
viewing  the  circnmstances  as  he  viewed  the 
threatened  danger,  would  have  come  to  a 
like  conclusion,  would  have  thought  himself 
in  dangOT,  and  would  have  thought  It  was 
necessary  to  strike  to  save  himself  from  se- 
rious bodily  harm  or  death.  While  the  law 
makes  him  temporary  Judge,  so  jealous  It 
Is  of  human  life,  it  requires  him,  after  he 
has  acted  upon  his  own  Judgmoit,  to  satis- 
fy a  Jury  of  his  country  that  a  man  of  or- 
dinary courage  and  firmness,  reason  and  pru- 
dence, would'  have  come  to  the  same  con- 
elusion,  if  he  had  been  circumstanced  as  he 
was  then  drcumstanced.  Now,  if  the  defend- 
ant has  satisfied  yon  that  he  was  not  only 
without  fault  in  bringing  on  the  difficulty, 
but  that  be  did  actually  and  honestly  be- 
lieve himself  In  danger,  and  tbat  It  was 
necessary  to  save  himself  frtuu  serious  bod- 
ily harm  or  death,  it  was  necessary  to  strike 
to  save  himself,  and  that  a  man  of  ordinary 
conrage  and  firmness,  reason  and  prudence, 
standing  where  he  then  stood,  and  being 
thFMitaied  as  be  was  tb^  threatened,  would 
have  oome  to  a  Uke  oonclnshm,  then  he  has 
made  ont  three  elements  that  would  oitltle 
bbn  to  his  plea. 
"But  tbat  Is  not  mou^  still.   So  Jealous 


is  the  law  of  human  life,  and  so  exacting 

to  Ite  requlremoLt  of  him  who  has  takoi 
human  llf^  that  It  requires  him  to  go  yet  a 
step  furtiier,  and  he  must  show  that  thm 
was  no  other  reastmably  safe  way  «f  escape. 
Now,  tiut  Is  lUw  judi^ng  from  the  appear- 
ances as  to  the  necessity:  that  does  not 
mean  to  tills  case  absolutely  safe  wsy  of 
escape,  or  that  then  waa  no  other  way  of 
escape,  but  It  means  tiiat  there  was  apparent- 
ly no  other  reasonably  safe  way  of  escape^ 
and  that  to  a  man  (tf  OTdtnary  courage,  firm- 
hess,  reastm.  and  prudence,  would  have  se 
appeared.  Now,  he  Is  not  required  to  show 
that  there  was  no  othtf  possible  means  of 
escape^  All  that  be  Is  required  to  do  Is  to 
satisfy  you  by  the  greater  weight  of  the 
evidence.  If  he  has  made  good  the  other 
three  tfonents,  that  there  was  no  other  rea- 
sonably safe  way  of  escape  mparait  to  him, 
and  that  It  would  not  have  been  apparait 
to  a  man  of  ordinary  courage,  firmness,  reap 
son,  and  prudence,  Just  as  to  the  case  «f 
maktog  out  me  of  the  demente  as  to  b» 
Jlevtog  himself  to  dai^r  of  receiving  seri- 
ous bodily  harm  or  death,  so  here  the  law, 
while  It  caste  the  point  or  question  of  de- 
ciding iQKn'  him,  it  requires  him  to  satl^ 
a  Jury  of  his  country  tbat  a  poson  of  or- 
dinary courage,  reason,  prudence,  and  firm- 
ness, would  have  come  to  a  like  concluslmi 
that  there  waa  no  other  reasonably  safe 
means  of  escape  to  him;  and  that  to  aa- 
other  person  of  ordinary  reason,  firmness, 
prudence,  and  courage,  situated  as  he  was, 
circumstanced  as  he  was  then  circumstenced, 
there  would  have  been  apparraitly  no  reason- 
ably safe  way  of  escape,  because,  if  there 
was  a  reasonably  safe  way  of  escape,  or 
othw  ways.  It  would  allow  a  coward  to  take 
counsel  of  his  fears  and  act,  when  there 
was  no  necessity  for  acting.  Bo,  the  law 
says  you  must  act  upon  appearances,  and 
you  must  Judge,  but  you  must  not  Jndge 
rashly.  Tou  must  render  Judgmoit  and  act 
upon  your  own  responsibility,  but  you  must 
be  prepared  to  satisfy  a  Jury  of  your  coun- 
try, by  the  greater  weight  of  the  evidence, 
that  a  man  of  ordinary  firmness,  courage, 
and  prudence  would  have  believed  himself 
to  have  had  no  other  means  of  escape. 

"If  the  def«idant  has  satisfied  you  on  all 
four  of  the  elements  by  the  greater  weight 
of  the  testimony,  he  has  made  good  his  plea 
of  self-defense,  and  It  would  be  your  duty 
to  acquit  him.  This  Is  en  afilrmative  plea, 
and  it  Is  the  defendanrs  afilrmative  plea,  and 
he  is  only  required  to  prove  It,  and  each  ele> 
m&xt  of  It,  by  the  greater  weight  of  the  evi- 
dence, \rf  the  preponderance  of  the  evidrace. 
Just  as  we  would  do  In  a  civil  case.  Then, 
gentlemen.  If  the  defendant  has  made  good  his 
plea  by  the  greater  weight  ot  the  evidence, 
has  proven  each  element  necessary  to  entitie 
blm  to  It  by  the  greater  weight  of  the  evidence, 
by  the  preponderance  of  the  proof,  thra  he 
has  made  good  bis  plea,  and  It  would  be  your 
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duty  to  acanit  him,  and  yon  would  write  a 
v«rdlct  of  not  gnUty.   •  •  • 

"The  defaidanfB  connsel  hare  raqneated 
Bu  to  cbaive  70a  the  following: 

( 1)  It  A.,  being  without  fault  In  bringing 
im'thedlfflcDl^,  Is  assaulted  by  and,  using 
cmly  neceesary  force  In  rep^llng  the  assault, 
accidentally  kills  B.,  the  killing  Is  excusable/ 
Well,  gmtlemen,  that  Is,  provided  the  other 
tABomtB  of  aelf-d^ense  have  bem  established 
to  the  satisfaction  of  the  Svry,  that  would 
be  trua  If  being  without  fault  in  bring* 
Ing  on  the  difficulty,  is  assaulted  by  B.,  and. 
using  only  necessary  force  In  repelling  the  as- 
sault aocldentaUy  kills  B.,  the  killing  Is  ex- 
cusable. You  see  those  wtwds  are  very  wisely 
chosen,  'only  uting  necessazy  fOTc&'  If  a  man 
uses  more  force  than  is  necessary  in  reyctelting 
an  assault  more  than  would  be  Justifiable— 
using  more  force  than  would  be  necessary- 
be  would  be  reqtonsible  If  he  kills  a  man.  In 
otbex  word^  yon  have  a  right  to  defend  your 
person  from  serious  bodily  barm  or  deadi, 
and  from  the  attack  or  assault  of  any  one. 
but  In  doing  bo  yon  must,  In  some  degree 
pnvorUon  the  force  used  in  your  defense  to 
the  tbrce  used  the  other  party.  Ton  would 
not  be  justified  In  using  excessive  force  In 
defending  your  person  from  some  Slight  as- 
sault So,  with  that  understanding,  as  I  un- 
dOTstand  Uie  law  I  gave  you,  read  In  this  re- 
quest it  la  perfectly  correct  If  he  was  with- 
out fault  In  bringing  on  the  difficulty,  and  Is 
assaulted  by  another,  and  he,  using  only  nec- 
essary force  In  repelling .  the  assault  acci- 
dentally kills  his  assailant  the  killing  Is  ex- 
cusable, because  that  would  be  self-defense. 
I  chaise  you  that 

**'(2)  As  a  general  rule,  a  person  Is  not 
Justified  in  using  a  deadly  weapon  to  repel 
an  attack  with  the  naked  hand.  But  even 
in  such  cases.  If  the  person  thus  assailed  rea- 
sonably apprehends  death  or  great  bodily 
harm,  he  may  make  use  of  such  a  weapon, 
provided  the  other  elements  of  self-defense, 
as  I  have  explained  to  you,  are  present'  I 
charge  yon  that  but  I  want  you  to  notice  It 
When  you  read  this  very  carefully.  It  sounds 
correct  but  If  you  don't  read  it  carefully,  It 
doesn't  sound  right  At  first  glance,  I  didn't 
think  that  was  a  correct  proposition  of  law. 
It  Is  very  carefully  drawn.  I  want  to  call 
your  attention  to  It  'But  even  In  such  cases. 
If  a  person  thus  assailed  reasonably  appre- 
hends death  or  great  bodily  harm,  he  may 
make  use  of  such  a  weapon;'  that  Is,  If  a 
man  of  ordinary  prudence  and  reasoi^  stand- 
ing where  he  then  stood,  would  have  appre- 
h^ded  It  and  that  he  did  honestly  apprehend 
It  and  that  his  honest  apprehensions  were 
r^LSonable  under  the  circumstances,  then  he 
would  have  the  right  to  resort  to  any  deadly 
weapon.  Suppose  a  very  stout  man  would 
strike  a  very  helpless  man,  assault  him  with 
bis  fist  a  muscular  man  assault  a  helpless 
man.  an  Invalid,  with  his  fist  tiiat  Invalid 
wonld  be  justUed  In  using  a  weapon  which  be 


would  not  be  otlierwlss  Jastlfled  in  using. 
Because^  If  he  was  not  In  a  physical  condltimi 
to  defend  hlmsdt  with  his  fist  he  may  re- 
sort to  the  use  of  a  weapon,  but  In  doing  so, 
he  must  not  do  anything  more  than  Is  neces- 
sary for  his  defense^  Whrai  I  say  that  ha 
must  not  do  anything  more  than  Is  ncccassry 
for  hla  defense,  I  don't  mean  that  be  can  pi^ 
down  a  tape  line  or  make  a  calculation  that 
he  is  roQulred  to  do  that  that  he  dldnt 
use  a  fraction  of  an  ounce  more  than  was  nec- 
essary. He  must  aatlsQr  you  that  It  would 
have  appeared  necessary  to  a  man  of  ordinary 
prudence  and  flrmnees,  placed  where  bo  was 
placed,  to  have  done  irtiatever  he  did.  That 
law  Is  correct  and  the  reQuest  as  fbmn>Iated 
Is  correct  with  the  proviso  added  In.  I  am 
not  going  to  charge  70a  the  tiiird  reqoebt/ 
and  I  win  not  read  it  to  yon. 

"If  you  find  the  dtfOidant  gnllty  of  miir> 
dw,  and  dont  see  your  way  dear  to  recom- 
mend him  to  tlie  meK7  of  the  conit,  write 
your  verdict  'guilty'  and  sign  your  name  as 
foranan,  and  Uiat  meant  guilty  of  nrardcr. 
If  you  find  him  guilty  of  murder,  and  tar  any 
reason  thbik  he  sboold  be  recommended  to  tlu 
mercy  of  the  court  do  so,  and  write  your  ver- 
dict *gnilty,  with  zecommendatioi  to  the 
mercy  of  the  court'  If  yon  do  not  find  him 
guilty  of  murder,  yon  wmild  next  Inqniz* 
whether  or  not  be  Is  guilty  of  manalan^i^, 
and  If  you  should  so  cmclude— ecmclade  that 
it  was  an  unlawful  killing  wlthoat  maUeib 
and  that  It  is,  therefor^  mansUtngbtei^Tou 
would  write  a  verdict  ot  manslanghter,' 
and.  In  that  case^  if  you  see  fit  yon  can  rec- 
ommend the  defendant  to  the  mercy  of  the 
court,  and.  If  you  find  Urn  not  guilty,  aay  *not 
guilty/" 

Oothran,  Dean  ft  Ootbran,  for  i^ypellant 

3.  R  Boggs,  for  the  State. 

POPfi,  a  J.  The  defendant  Thomas  B. 
Ross,  was  Indicted  for  the  murder  of  Thomas 
Austin,  on  the  2d  of  April,  190Sw  He  was 
tried  at  the  q)ecial  term  of  court  of  genertl 
sessions  of  OreenvlUe,  1905.  The  verdict  of 
the  Jury  was,  "Oullty  of  manslaughter,  with 
a  recommendation  to  mercy,"  and  the  defend- 
ant was  duly  sentenced  to  Impi^scHunent  for 
two  years  In  the  state  pmltentlary.  Fiom 
this  Judgment  he  now  aK>e8la. 

The  ToUowlng  is  a  brief  summary  of  the 
testimony  at  the  trial :  The  defendant  Tbos. 
E.  RoBS.^  and  the  deceased,  Thcw.  Anstin. 
among  others,  were  lying  on  a  pile  of  sawdust 
in  a  stable  <rf  one  Tamicf,  conversing.  Ana- 
tin  finally  sat  on  top  of  Ross,  and  said.  "Get 
up,  frog,"  and  then  rubbed  his  face  with  saw- 
dust One  of  the  parties  present  said,  "Tan- 
ner, look  here,  had  you  not  bettw  stop  thatr 
Thereupon  Tanner  pulled  the  said  Austin 
off  of  the  said  Ross;  Austin  then  saying. 
"I'm  going  to  whip  him,"  advancing  toward 
the  said  Ross ;  but  Tanner  got  In  between  the 
two  men  and  pushed  the  said  Austin  back. 
Austin  was  without  any  weapon  whatever. 
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And  had  only  lued  liis  llsti  agaliwt  Rom. 
Wblle  Aostin  was  trying  19  get  to  B<w«,  being 
NfMirated  from  him  by  Tanner,  Ross  seized 
a  rake,  the  handle  of  which  was  six  feet  In 
lenifth,  and,  striking  across  Tanner,  struck 
Austin  a  blow  on  the  head,  from  which  Aa»- 
tin  fell,  and  nerer  recovered,  dying  in  a  short 
white  aftwwards.  In  the  trial,  those  facts 
appeared  In  erldence,  the  defendant  oflTttlng 
DO  testimony  of  himself  or  any  witnesses. 
The  circolt  Judge  made  title  charge  to  tbe 
jury,  herewith,  reported. 

^nia  following  reqoesta  to  tSux^  wwe  made 
tj  tbe  defendant:  "(1)  If  A.,  being  without 
fault  In  bringing  on  the  dlfflcolty,  la  assaulted 
by  B.,  and,  using  only  necessary  force  In  re- 
p611lng  tbe  aaaaolt;  aoeldentally  klUs  B.,  tbe 
.kUlIng  la  eKcosable.  1  Bishop,  |  SOL  (3)  As 
a  gueral  rol^  a  person  Is  not  jnsUfled  In  w 
Ing  a  deadly  weapon  to  repel  an  attack  with 
the  naked  band.  But,  even  In  such  cases,  If 
til*  peraoa  thus  aaalled  reasmablj  tmtn- 
hends  death  or  great  bodily  harm,  be  may 
make  use  of  such  a  weapon,  provMed  the 
other  elements  of  salf-defense  as  I  hoTO  ex- 
l^alned  to  yon  are  pzeooit  25  A.  &  B.  Boa 

264.  (8)  The  ordinary  requtrement  to  sus- 
tain the  plea  of  aelf-defttise,  that  the  d^ttifr 
ant  must  main  It  aroear  that  It  waa  neoea- 
sary  to  take  tbe  life  of  tbe  deceased  in  order 
to  x«otect  his  own  life  or  to  protect  his  perara 
trmn  serious  bodily  harm,  cannot  be  Insisted 
apon  tte  state  ac«pt  In  casea  wherob  from 
tbe  character  of  tbe  weapon  used,  the  pre- 
sumption of  Intending  the  natural  conse- 
Onences  of  his  act,  or  posltlTO  testbnooy  to 
tbat  effMt,  tiie  jury  may  conclude  that  tbe 
defendant  Intended  to  take  tbe  life  of  tbe 
deceased.** 

Tbe  grounds  of  appeal  are  as  foltows: 
Tnw  presldhig  Judge  erred  In  modifying  tbe 
defendant's  first  teauest  to  durg^  which 
was  as  ftdlows:  *If  A.,  being  without  fault 
in  bringing  on  tbe  dlfficnltr.  Is  assaulted  by 
B..  and,  using  tmly  necessary  force  In  rqtel- 
llDg  the  assault,  accidentally  kills  B.,  the  kill- 
ing Is  azcnsable.'  Modification  was  as  fid- 
lows  :  Trorided  the  other  elements  of  self- 
defense  have  been  eatabllshed  to  the  satlsfac- 
tlmx  of  the  Jury,  that  would  be  true.'  Speclfl- 
catl{His :  Tbe  request  did  not  purport  to  pre- 
sent the  law  of  self-defmse ;  a  man  has  a 
rl|^  to  repel  any  assault,  whethv  be  be> 
Ueres  himself  In  danger  of  death  or  serious 
bodily  harm  or  not  The  request  was  Intend- 
ed to  present  tbe  law  that,  If  a  man  Is  as- 
saulted by  another,  lie  blmeelf,  being  without 
fault  la  bringing  on  the  difficulty,  has  a  right 
to  repel  such  assault,  using  such  force  as  Is 
reasonably  necessary,  and  (f,  in  so  doing,  he 
accidentally  kills  his  assailant,  be  la  excusa- 
ble, Irre^tectlve  of  that  element  of  self-de- 
fehs^  which  be  ordinarily  must  establish  to 


make  the  plea  good,  tbat  he  thought  be  was 
In  danger  of  death  or  serious  bodily  barm, 
and  tbat  a  reasonably  prudent  person,  slta- 
ated  as  be  was^  would  haTs  so  thought  ^ 
Tbe  presiding  Judge  erred  In  refusing  the  de- 
fendant's third  request  to  charge,  which  was 
as  follows:  'The  ordinary  requirement  to 
sustain  tbe  plea  of  self-defense,  that  the  de- 
fendant must  make  It  appear  that  It  was  nec- 
essaiy  to  take  tbe  life  of  tbe  deceased  in  or- 
der to  protect  his  own  life  or  to  protect  his 
person  from  serious  bodily  barm,  cannot  be 
insisted  upon  by  tbe  state,  except  in  cases 
where,  fn»n  tbe  character  of  the  weapon 
used,  tbe  presumption  oi  Intending  tbe  nat- 
ural consequences  of  his  act  w  posltlTe  tes- 
timony to  tbat  effect  the  Jury  may  oonduds 
tbat  the  defendant  Intended  to  take  tbe  life 
of  the  deceased.'  Specification:  The  same 
presented  a  correct  proposition  of  law  applica- 
ble to  tbe  caa^  and  should  have  been  diar- 
ged." 

1.  It  seems  to  us.  In  dlqnstaig  of  theee 
ponntta  of  q^peal,  tbat  the  chaxse  ot  tbe 
circuit  Judge  covers  the  same  most  thor- 
ough]/. 

3.  It  Is  tree  that,  in  disposing  of  them  In 
his  charge,  tbe  circuit  Judge  Is  very  thor- 
ough, and,  while  not  adopting  the  requests  to 
charge  as  outlined  by  tbe  defendant  he  has 
Bubstantlally  dl qposed  of  every  feature  there- 
of. It  Is  sometimes  necsessary,  In  <»der  tbat 
a  jury  may  tborougbly  comprehend  tbe  law 
governing  the  trial  of  a  cause,  that  tbe  cir- 
cuit Judge  take  up  the  law  systematically  and 
logically.  We  think  tha  circuit  Judge  has 
dwe  tills  In  the  present  case;  that  in  so  do- 
ing be  has  violated  no  law  of  tills  state.  Tbe 
defendant  could  and  should  only  claim  tbat 
his  propositions  of  law  as  submitted  should 
be  passed  upon  1^  tbe  circuit  Judge;  Tbe  or- 
der In  which  the  same  shall  be  done  must  be 
left  to  the  wise  discretion  of  tbe  eUwult 
Judge,  who  Is  responsible  to  the  people  of  tbe 
state.  Including  the  defendant,  tiiat  our  crim- 
inal law  shall  be  upheld. 

The  exoeptlou  are  omruled,  and  It  Is  the 
Judgmrat  of  this  court  tiiat  tiie  Judgmmt  of 
the  circuit  court  be,  and  the  same  Is  hereliy, 
afllrmed. 

OABT,  JOMBS,  and  WOODS,  J  J.,  concur  bi 
tbe  result 

PBB  OUBIAM.  No  question  of  law  or 
fact  which  woold  affect  tbe  ooncluskm  of 
title  court  was  overlooked  In  tbe  <q^lnkm.  It 
was  OToneously  and  Inadvertently  stated  In 
the  <vlnlon  that  the  defendant  strud£  Aus- 
tin In  tiie  face  with  hla  fist  and  this  error 
has  been  corrected  by  order  of  tbe  court 
The  petition  is  dismissed,  and  the  order  May- 
ing the  remittitur  revoked. 
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WHEIBLINa  lOD  &  STORAOB  CO.  OON- 
NBB  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  U,  19000 

1.  Bkjuirr  —  PLBADino  —  Box  —  Multtfabi- 

OtJSNESS. 

Conner  purchased  in  hia  own  name  the 
tangible  property  of  Crystal  Manufactured  Ice 
Company  for  $10,300,  aod  paid  in  cash  from 
the  fundji  of  Wheeling  Ice  &  Storage  Compcmr, 
a  corjjwration  of  which  said  Conner  was  secre- 
taiT,  and  made  his  eight  negotiable  notes  of 
$1,000  each  and  one  note  of  $1,300  for  the 
residue  of  purchase  money  payable  to  the  order 
(kE  John  W.  Waiter,  who  indorsed  the  same. 
Conner  then  indorsed  on  said  notes  the  name 
"Wheeling  Ice  &  Storage  Co,  by  O.  W.  Conner, 
Becretary*^  and  delivered  the  notes  to  McKinley 
and  Bowies  who  negotiated  some  of  them  and 
retained  some.  Wheeling  Ice  &  Storage  C<»ii- 
pany  filed  its  bill  against  all  the  parties  inter- 
eeted.  alleging  that  McKinley  and  Bowles  fraad- 
ulently  and  unlawfully  conspired  with  Conner 
to  sell  to  him,  said  Conner,  said  property  at 
the  said  som  of  $10^00  to  be  paid  for  by  the 
plaintiff  company,  without  the  anthority  of  its 
board  of  directors  and  wltboat  the  knowledge 
or  consent  of  any  member  of  the  board  except 
said  Conner,  and  praying  a  cancellation  of  said 
fraudulent  indorsement  of  said  notes,  and  that 
McKinley,  Bowles,  Crystal  Btannfactnred  Ice 
Gompeny,  and  C.  W.  Conner  be  required  to 
repay  to  it  the  $1,000  paid  in  cash  and  interest 
Upon  demurrer  to  the  bill,  the  court  overmled 
the  demurrer.  Held,  bill  not  multifarious,  and 
court  did  not  err  In  orerruling  the  demurrer. 

2.  COBPOBATIONS— ATTTHOBITT  OF  SlOBRABT— 
AOCOinfODATION  INDOBSEUBNT. 

It  cannot  be  presumed  that  Conner  had  the 

EDwer,  by  reason  of  his  official  position,  to 
Ind  hia  oorporatim  as  an  accommodation  )n- 
dorser  of  his  own  promissory  notes.  Such  a 
transaction  would  not  be  within  the  scope  of 
his  general  powers,  and  <me  who  accepts  an 
indorsement  of  that  character.  If  a  cooteet  aris- 
es, must  proTO  actual  anthori^  before  he  can 
reeorer. 

[Ed.  Note^For  cases  In  p<dnt  see  Gent  Dig. 
TOi.  12,  Corporations,  H  lOM,  164a] 

8.  Biixs  A.ND  Notes— Bona  Fide  Pubchasbb 
— Pbesumptionb. 
There  are  no  presumptions  in  favor  of  such 
a  delegation  of  powu-.  THie  very  form  of  the 
paper  itself  cornes  notice  to  a  purchaser  of  a 
possible  want  of  power  to  make  the  Indorse- 
ment and  is  sufficient  to  put  him  on  his  guard. 
And,  if  be  falls  to  avail  himself  of  the  notice 
and  obtain  the  Information  thns  suggested  to 
him  it  is  his  own  fault,  and,  as  against  an  in- 
nocent party,  be  must  bear  the  loss. 
4.  Sahb. 

Tower  v.  Whip,  44  S.  E.  179,  63  W.  Va. 
158,  Syl.  pt.  3,  63  L.  B.  A.  987,  and  Rank  v. 
Johns.  22  W.  Va.  520,  46  Am.  Rep.  60,  Syl., 
approved. 
(Syllnbns  by  the  Court) 

Appeal  from  Glrcnlt  Conrt,  Ohio  County. 

Bill  the  Wheelli^  Ice  &  Storage  Compa- 
ny against  C.  W.  Conner  and  others.  Decree 
tor  complainant  and  defendants  J.  O.  McKIn- 
1^  and  others  appeal.  Affirmed. 

Henry  M.  Russell  and  Hubbard  &  Hubbard, 
for  appellants.  Erskine  &  Allison,  for  ap- 
pellee. 

McWHORTER.  P.  The  Wheeling  Ice  ft 
Storage  Company,  a  corporation,  for  a  num- 
ber of  years  was  conducting  in  the  city  <rf 


Wheeling  the  bnsinesa  of  mannfactnrlDg  and 
selling  ic&    It  aeons  tlkere  were  btit  few 
stockboldera  In  the  ooTporatl<m  and  the  bnsl- 
oess  was  conducted  and  managed  principally 
b7  one  C  W.  Otnuw,  who  was  secretarr 
and  the  manage  of  the  conoem  and  seemed 
to  be  the  graeral  snperintendeit  The  Crys- 
tal Manofactored  Ice  Cranpany,  Nidk  Knha 
Ice  Company  and  the  Martin's  Ferry  loe  ft 
Supply  Company  were  otba  small  corpora- 
tions doing  a  like  bmlness.  The  said  Crystal 
Onnpany  having  its  principal  place  of  busi- 
ness In  flie  city  of  Wheeling  and  tbe  other 
two  In  towns  ommslte  the  city  at  WbeeHng, 
bnt  both  of  than  doing  bnalness  wltbln  fbe 
dty.  J.  C.  McKinley,  being  Interested  in  the 
Crystal  Manufactured  Ice  Company,  K^eth- 
er  wltti  H.  G.  Bowles,  undertook  to  get  con- 
trol of  the  said  Nl<k  Kuhn  Ice  Company  and 
tbe  Martin's  Ferry  Ice  ft  Sqpply  Oompaziy  for 
the  purpose  ot  cmsoUdatlng  the  three  com- 
panies and  to  mnore  the  competition  whldi 
existed  in  tbe  business.  A  plan  was  soggeat- 
ed  by  which  said  three  companies  shoald  sell 
out  tbelr  business  and  pwpaty  to  the  Wbeel- 
Ing  Ice  &  Storage  Ocmpany,  glTlng  It  tbe  con- 
trol ot  the  trade  of  all  ftnir  companies.  On 
the  a6th  of  August,  1002,  the  Crystal  Manu- 
factured Ice  Company  sold  and  aarigiMd  all 
of  Its  tangible  property  to  C  W.  Conner,  at 
the  same  time  McKinley  and  Bowles  trans- 
ferred to  Ocmner  a  sufBclent  amount  of  the 
stock  of  tbe  Sitk  Kuhn  Ice  Dmipany  and  Mar- 
tin's Ferry  I^e  ft  Supply  Company  to  give 
him  the  controlling  interest  In  ssid  two  com- 
panies.   In  consideration  of  these  transfer!- 
Conner  gave  to  McE^nley  and  Bowles,  some 
to  each  of  than,  nine  notes,  elgbt  of  tbem  be- 
ing for  $1,000  each  and  the  one  for  $1,300.  and, 
in  order  to  secure  the  notes,  be  obtained  the 
Indorsement  of  John  W.  Walter  as  an  accom- 
modation tndorser,  and  in  addition  said  Con- 
ner indorsed  the  name  of  Wheeling  Ice  ft 
Storage  Company  upon  all  of  tbe  notes.  Tbe 
notes  were  negotiable  and  signed  by  G.  W. 
Conner  aa  maker,  made  payable  to  John  W. 
Walter,  and  Indorsed  by  blm,  and  then  by  tbe 
Wheeling  Ice  &  Storage  Company,  by  C  W. 
Conner,  secretary.   In  addition  to  these  notes 
aggregating  $9,300  $1,000  was  to  be  paid  In 
cash  which  was  paid  to  McKinley  by  Conner 
out  of  the  money  of  the  Wheeling  Ice  & 
Storage  Company  on  the  22d  of  September, 
1902.   At  tbe  time  of  making  tbe  notes  Con- 
ner executed  to  Nelson  C.  Hnbbard,  trustee, 
a  deed  of  trust  on  all  the  property  transferred 
by  tbe  Crystal  Manufactured  Ice  Company  to 
the  said  Conner  enumerating  all  tbe  property, 
horses,  ice  wagons,  supply  wagons,  harness. 
Ice  books,  etc,  and  a  contract  made  by  tbe 
aald  party  with  McKlnl^  by  which  the  said 
Conner  received  all  the  rights  of  McKinley 
accruing  under  an  agreement  made  by  bic' 
with  the  Schmulbach  Brewing  Company  on 
the  6th  day  of  November,  1901,  which  said 
agreement  provided  for  tbe  furnishing  of  lc>> 
tqr  said  brewing  company  to  McSlnl^;  alw 
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SO  mhatm  of  the  capital  atock  of  tbe  Kick 
Knbn  Ice  Company  of  the  par  value  of  |100 
per  share  fall;  paid  up  and  16  eharea  of  the 
capital  Btotk.  of  tbe  Martin's  Ferry  Ice  & 
Supply  Company  of  the  par  valae  of  |100 
per  share  on  each  of  which  eharea  tbe  snm  of 
$S0  remained  unpaid;  In  trust  to  secnre  the 
holders  of  tbe  aald  eereral  notes  of  f9,300 
with  their  Interest  and  any  renewal  or  ex- 
tension of  said  Indebtedness  In  whole  or  In 
part  While  foor  of  tbe  notes  for  $1,000  each 
were  made  payable  on  or  before  60  days  from 
tbelr  date,  tbe  otben  of  like  amonnt  and  the 
4me  of  $1,800  were  payable  on  or  before  one 
year  from  date.  It  was  provided  In  the  deed 
of  trust  that,  vpoax  default  being  made  upon 
the  payment  of  any  one  of  eald  notes,  all  of 
said  Indebtedness  remaining  mipeld  should 
be  taken  and  deemed  to  be  due,  and  the  holder 
of  any  of  said  notes  shoDld  require  flw  tmstee 
to  proceed  to  sell  the  proparty  so  conr^ed  for 
ooe-thltd  of  the  pnrdiaae  money  or  so  much 
more  as  the  pnrdiaaer  might  elect  to  pay  in 
cash  on  the  day  of  sale,  and  the  residue  in 
two  equal  payments  In  one  and  two  months 
from  the  day  of  sale  with  Interest 

At  tbe  March  rales,  IMS.  tbe  Wheeling  Ica 
A  StOFMte  Company  filed  Its  bill  In  tbe  circuit 
conrt  of  Oblo  oonnty  against  0.  W.  Cmmer. 
J.  G.  MdClnley,  H.  O.  Bowles,  Crystal  Manu- 
factured Ice  Company,  Nick  Kuhn  Ice  Com- 
pany, Martin's  Feffxy  Ice  *  Sut^  Company, 
Wheeling  Title  ft  Trust  Company,  L.  F.  Btif- 
el,  trustee,  W.  C.  Stifel  and  L.  W.  Stlfd,  exec- 
ntors  ia  tbe  will  of  a  B.  Btlfel,  deceased, 
John  W.  Walter,  and  Nelson  C.  Hubbard  al- 
leging that  on  or  before  August  36,  1902,  tbe 
defendant  J.  C  MeKlnley,  acting  with  due 
antborl^  for  himself  and  bis  then  partner, 
the  said  H.  O.  Bowles,  and  also  for  tbe  Crys- 
tal Manuftictnred  Ice  Company,  fraudulently 
and  unlawfully  conspired  to  and  with  the  de- 
fendant C.  W.  Conner  to  sell  to  him,  tbe  said 
Conner,  said  property  named  In  the  bill  for 
the  price  of  $10,300  to  be  paid  for  by  the 
said  Wheeling  Ice  &  Storage  Company  with- 
out the  authority  or  consent  of  any  member 
of  the  board  except  the  said  Conner;  that. 
In  pursuance  of  such  con^lracy,  the  said 
Crystal  Manufactured  Ice  Company  on  the 
2eth  day  of  August  1&02,  executed  and  de- 
livered to  said  Conner  a  bill  of  sale  of  all  Its 
physical  assets,  and.  In  furtherance  of  said 
conspiracy,  the  aald  McKlnley  assigned  and 
transferred  to  said  Conner  the  said  Ice  con- 
tract with  Schroulbach  Brewing  Company; 
and,  In  further  pursuance  of  said  conspiracy, 
the  said  Bowles  on  tbe  same  day  executed  a 
blank  assignment  of  a  certificate  for  40  shares 
of  the  capital  stock  of  the  Nick  Kuhn  Ice 
Company  that  had  been  Issued  to  him  and 
delivered  the  same  to  the  said  Conner  and 
the  said  McKinley  executed  a  blank  assign- 
ment of  a  certificate  for  40  shares  of  the 
capital  stock  of  the  said  last-named  ice  com- 
pany that  had  been  Issued  tO  him  and  deliv- 
ered tiie  same  to  Conner,  which  80  shares 


of  stock  constituted  a  majority  of  the  capital 
stock  of  that  company,  and  on  the  same  day 
said  McEinl^  and  Bowles  each  assigned  In 
blank  and  delivered  to  the  said  Conner  his 
certificate  for  five  shares  of  tbe  capital  stock 
of  the  defendant  Martin's  Ferry  Ice  ft  Supply 
Company,  and  they  also  then  caused  to  be 
signed  In  blank  and  delivered  to  said  Conner 
a  third  similar  certificate  of  five  shares,  which 
three  certificates  were  Issued  by  that  compa- 
ny on  that  date,  on  account  of  each  of  which 
shares  of  the  lastmentioned  capital  stock  $00 
remained  unpaid,  the  par  value  thereof  being 
$100  per  share ;  and  In  further  pursuance  of 
said  conspiracy  the  said  Conner  on  tbe  said 
26tb  of  August  executed  and  delivered  to 
said  McKinley  and  Bowles  the  said  nine  ne- 
gotiable notes  payable  to  Walter  and  Indorsed 
by  bim,  and  before  delivery  of  said  notes 
to  the  said  McKinley  and  Bowles  the  said 
Conner,  without  authority  of  the  board  of 
directors  or  of  the  plaintiff,  fraudulently  and 
unlawfully  Indorsed  the  name  of  the  plaintiff 
corporation  on  each  of  said  negotiable  notes. 
Intending  thereby  to  ple^  the  credit  of 
plaintiff  as  Indorser  of  each  of  said  notes,  but 
that  IndorsouMits  of  ttie  plaiDtlfl*s  name 
tberem  by  Its  terms  purported  only  to  have 
been  made  by  tbe  said  Conner  as  secretary  of 
plaintiff;  and  further,  In  pursuance  of  said 
conspiracy,  the  said  Conner  ^ecnted  tbe  said 
deed  of  trust;  and  that.  In  further  pursuance 
of  said  conspiracy,  the  said  McKinley.  on  tbe 
26tta  of  August,  1902,  acting  as  aforesaid 
with  due  authority  tor  himself  and  the  said 
Bowles  and  Crystal  Manufactured  loe  Com- 
pany, agreed  with  the  said  Conner  that  the 
said  deed  of  trust  should  not  be  recorded 
promptly;  and  ttiat  before  tiie  existence  of 
tin  said  deed  of  trust  should  come  to  the 
knowledge  of  tbe  plaintiff  or  Its  board  of 
directors,  arrangments  should  be  made  by 
which  tbe  plaintiff  should  sell  its  property  to 
tbe  Crystal  Manufactured  Ice  Company,  sub- 
ject to  tbe  payment  by  the  Crystal  Manufac- 
tured Ice  Company  of  the  debts  of  plaintiff 
and  that  provision  slunild  be  made  for  the 
payment  of  the  said  notes  oat  of  the  proceeds 
realized  from  tbe  sale  of  bonds  to  be  Issued 
by  said  Crystal  Manufactured  Ice  Company; 
that  at  the  time  that  McKinley  and  Bowles 
received  the  notes  said  McKinley  well  knew 
that  said  Conner  had  no  authority  from  plain- 
tiff or  Its  board  of  directors  to  pledge  the 
credit  of  plaintiff  as  Indorser  thereon  and 
that  said  Bowles  was  bound  by  that  knowl- 
edge of  his  then  partner,  said  McKinley,  and 
that  be  ought  to  have  known  that  fact  as 
a  matter  of  law  and  had  knowledge  at  least 
of  snob  facts  as  put  him  on  Inquiry  as  to 
whether  or  not  said  Conner  had  authority; 
and  alleging  that  the  indorsranents  of  the 
plaintiff's  name  on  the  nine  notes  was  a  fraud 
on  the  rights  of  plaintiff;  and  that  plaintiff 
should  not  be  held  liable  on  account  of  sucb 
Indorsements;  and  praying  that  the  Indorse- 
ments of  plaintiff's  nam*  on  said  nine  notes 
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b%  held  to  be  franduleat  and  Told ;  tbat  the 
deCmdanta  McElnler,  Bowlea,  Wheeling  Title 
is  Trust  Compflny,  h.  F.  Stlfel,  trustee,  and 
W.  a  Stltel  and  L.  F.  Stlfel.  executors  of  G. 
EL  Stlfel,  deceased,  and  each  of  than,  be  m- 
Joined  from  dlspoeing  of  any  of  the  nine  notes 
that  th^  stll]  hold  without  first  canceling 
tbereon  the  Indorsemoit  of  the  name  of  the 
plaintiff;  and  that,  iqMm  a  final  hearing  of 
the  cause,  snch  Injnnetlott  be  made  perpetual; 
and  that  socb  of  the  defendants  as  were  hold- 
ers of  the  said  notes  and  thdr  assigns  be  en- 
joined  from  In  any  manner  proceeding  to  col- 
lect any  and  all  of  said  notes  from  plaintiff ; 
and  that  def^dants  McEinl^,  Bowles,  Orys- 
tal  Manufactured  Ice  Oompany  and  Oonner 
be  required  to  repay  the  plaintiff  the  $1,000 
of  plaintiff's  money  that  was  paid  by  Conner 
to  McKlnley  on  September  22,  1902,  with  la- 
tweet,  and  be  also  required  to  Indemnify  and 
save  harmless  the  plaintiff  from  all  damage 
arising  from  such  fraudulent  Indorsemoits  of 
plaintiff's  name  as  well  as  that  arising  from 
their  concealment  of  the  giving  of  such  notes 
and  the  deed  of  trust  to  secure  the  aame  from 
the  plaintiff  and  Its  board  of  directors ;  and 
that  wherein  the  bill  allied  that  certain 
defendants  should  make  discovery  as  to  cer- 
tain facts  those  defendants  be  required  to 
make  full  discovery  as  to  ttiose  facts  under 
oath;  and  for  general  relief. 

The  defendants  McKinley,  Savings  &  Trust 
C!ompany,  Ll  F.  Stlfel.  trustee,  W.  0.  and  L. 
F.  Stlfel,  executors,  H.  O.  Bowles,  and  G. 
W.  Conner  several!^  filed  their  demurrers 
to  plaintiff's  bill,  and  the  same  defendants 
filed  their  several  separate  answers  deny- 
ing the  material  allegations  of  the  bill,  to 
which  answers  general  r^lications  were 
entered.  Defendant  John  W.  Walter  also 
filed  his  answer  and  crosa-bill,  to  which 
plaintiff  replied  generally.  Depositions  were 
tafcoi  and  filed  in  the  cause  on  behalf  of 
title  plaintiff  and  of  defendants.  He  court 
ovNTuled  the  demurrers  to  plaintiff's  bill, 
and  the  cause  came  on  to  be  beard  on  the 
22d  day  of  December,  1904,  when  the  conrt 
h^d,  and  decreed  accordingly,  that  the  nine 
several  notes,  aggregating  some  f9,300,  sign- 
ed by  C  W.  Conner  and  payable  to  the  order 
of  John  W.  Walter  as  payee,  and  by  him  in- 
dorsed and  then  having  the  name  of  plaintiff 
company  Indorsed  thereon  by  C.  W.  Conner, 
Secretary,  that  none  of  those  Indorsemaits 
of  cfflnplalnanfs  name  m  said  notes  was 
authorized  by  the  complainant: 

"And  all  of  them  were  made  fraudulently 
by  the  said  C.  W.  Oonner.  That  on  or  about 
August  26,  1902,  the  defendants  J.  C.  McKln- 
ley and  H.  Q.  Bowies  took  these  nine  notes 
to  F.  Stlfel.  who  then  purchased  five  of 
those  notes  for  the  following  named  defend- 
ants, viz. :  One  for  the  defendant  Dollar  Sav- 
ings &  Trost  Oompany  (then  Wheeling  Title 
&TnistC(Hnpany),oneforW.  C.  Btlfeland  L. 
F.  Stlfelt  execntom  of  the  wlU  of  a  B.  Stl- 
fsl,  decMsedf  and  three  for  ttie  defeodant^ 


Ll  F,  Stlfel,  tmstee.  Hut  each  of  tbose 
hoIdOTS  had  at  the  time  he  (or  it)  became 
such  holder,  knowledge  of  such  facts  aa 
put  him  (or  it)  on  Inquiry  as  to  tbe  antbo^ 
Its  of  the  aald  0.  W.  Conner,  as  secretazy 
of  the  complainant,  to  so  Indorse  the  oom- 
plalnanVs  name  on  those  notes.  Ttiat  eadi 
of  the  said  notes  being,  on  Its  face,  the  nat» 
of  a  W.  Conner  individually,  and  the  bi- 
dorsement  theretm  of  the  complalnanlf  s  name 
appearing  to  have  been  made  by  the  said 
(X  W.  Conno:  as  such  secretary,  the  oonrt 
is  of  the  opinion  that  tbe  prima  fa^e  legal 
preBomption  Is  that  he,  as  such  secretary, 
had  no  authority  to  indorse  complainant's 
name  on  any  of  those  notes;  and  it  tnrttnee 
appearing  to  the  court  that  there  has  t»eea 
no  valid  ratification  by  the  complainant  of 
those  indorsements  of  Its  name  on  those 
notes,  and  it  now  being  stated  by  Henry  M. 
Russell,  solicitor  for  part  of  the  def^danta, 
that  since  the  Dollar  Savings  &  Trust  Oom- 
pany filed  its  answer  herein  the  def^dant 
J.  a  McEInley,  has  lifted,  or  taken,  np,  tbe 
note  which  Its  answer  her^n  seto  forth  was 
deposited  with  it  as  collateral  security,  and 
it  now  being  agreed  by  Nelson  C.  Hubturd. 
solicitor  for  the  said  J.  O.  McKlnley,  that 
this  decree  may  find  that  the  said  J.  Ol  Mc- 
Klnley now  holds  four  of  the  said  notes 
amounting  to  $4,000,  the  ownership  and  pos- 
session of  one  of  said  notes  being  undeter- 
mined and  uncertain,  It  appears  to  tbe  court 
that  the  said  nine  notes  are  held  tiy  tbe 
tollowing  named  d^endants.  viz.:  One  for 
$1,000,  payable  one  year  after  Ite  date;  by 
H.  O.  Bowles;  one  for  $1,000,  payable  one 
year  after  its  date,  by  W.  C.  Stlfel  and  U  F. 
Stlfel,  executors  of  the  will  of  C.  E.  Stlf^ 
deceased;  three  by  L.  F.  Stlfel,  trustee,  one 
of  than  being  for  $1,(X)0  payable  sixty  days 
after  its  date,  another  being  for  $1,000.  pay- 
able one  year  after  its  date,  and  the  third 
being  for  $1,800  payable  <me  year  after  its 
date;  and  tbe  remaining  four  of  those  notes, 
each  for  $1,000,  by  J.  C.  McKlnley— It  Is 
therefore  by  the  court  adjudged,  ordered,  and 
decreed  that  the  defendants  J.  C.  HcKlnl^. 
H.  G.  Bowles,  L.  F.  Stlfel,  trustee,  and  W. 
C.  Stlfel  and  L.  F.  Stlfel,  executors  of  the 
win  of  a  E.  Stlfel.  deceased,  and  their 
agente  and  assigns,  be,  and  each  of  than  1^ 
hereby  enjoined  and  restrained  firom  at- 
tempting 0>y  suit  or  otherwise)  to  collect 
any  of  the  said  notes  from  complainant,  and 
tb^  ar^  and  each  of  than  la,  also  hertiv 
enjoined  and  restrained  from  selling  trans* 
ferrlui^  or  assigning  any  of  those  notes  to 
any  person  or  persons  without  first  canceling 
thereon  the  Indorsement  of  the  complainant's 
name. 

"And  It  further  anwarlng  to  the  court 
therefrom  that  the  said  0.  W.  Ccmner,  as 
sea«tory  of  tbe  complainant,  frandtdently 
and  without  authority  from  the  complainant 
paid  to  the  defendant  J.  O.  Mckinley,  on 
Septembw2%190i^$l,000  of  muK^  belonclnc 
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to  tbe  con^ilalnant,  It  1b,  by  the  court,  ad- 
jodced.  ordered,  and  decreed  that  the  com- 
plabiant  do  recover  of  the  defendant.  J.  O. 
McKlnley,  the  Bald  ■am  of  $1,000,  with  in- 
tweet  thereon  from  September  22,  1902,  until 
paid,  at  the  rate  of  6  per  centnm  per  annum. 
And  the  court  having  indicated  its  opinion 
that  the  dtfendant  C.  W.  Conner  waa  also 
liable  to  the  complainant  for  this  $1,000. 
tbe  complainant  anggeeted  that  since  the 
complainant's  testimony  was  taken  in  this 
milt,  the  said  C  W.  Gbnner  had  died  insol- 
▼ent  at  Pblladelpbla.  Pa.,  and  it  appearing 
to  the  court  from  the  evldmce  herein,  that 
tbe  said  C  W,  Conner  was  Inaolvent,  and  It 
not  bdng  si^geated  by  any  of  tbe  parties 
hereto  that  he  1^  any  estate  within  the 
Jurisdiction  of  the  conrt  or  that  a  personal 
representative  of  bis  estate  has  been  appoint- 
ed in  West  Virginia,  the  court  deems  It 
onneceBsary  to  have  such  personal  repre- 
sentative appointed  and  to  have  this  suit 
revived  against  him,  especially  as  none  of 
the  parties  hereto  aaks  that  that  be  don& 

"It  is  further  adjudged,  ordered,  and  de- 
creed by  tbe  said  court  tbat  the  complainant 
recover  of  the  defendants  H.  G.  Bowles,  J. 
O.  McKhiley,  Dollar  Savings  &  Tmst  Com- 
pany, Louis  F.  Stlfel,  trustee,  and  W.  C. 
Stlfel  and  U  F.  Stlfel,  executors  of  tbe  will 
of  C.  El.  Stlfel,  deceased.  Its  costs  Incurred 
In  thlB  suit 

"It  further  appearing  to  tbe  court  that 
the  defendant  Nelson  C.  Hubbard,  trustee, 
has  in  bis  hands  $2,020.28  (evidenced  by  In- 
terest-bearing certificates  of  deposit  duly 
issued  to  blm)  aa  the  net  proceeds  realized 
from  the  disposition  of  tbe  proper^  describ- 
ed In  the  deed  of  trust  of  C.  W.  Conner  to 
blm,  dated  August  26,  1002,  and  filed  here- 
in on  September  6,  1604,  and  It  further  ap- 
pearing to  tbe  court  tbat  certain  agree- 
ments  of  parties  hereto  (copies  of  which 
are  made  exhibits  numbered  10  and  13  of 
the  bill)  contemplated  that  that  $2,020.28 
and  tbe  interest  thereon  might  be  distributed 
by  decree  In  this  suit.  It  is  by  the  court  fur- 
ther adjudged,  ordered,  and  decreed  that 
the  said  Nelson  O.  Hubbard,  trustee,  do  dis- 
tribute tbat  $2,020^  and  the  Interest  that 
has  accrued  thereon  as  follows,  viz.:  To 
to  the  complainant  *^/t»  thereof,  on  account 
of  tbe  said  debt  of  $1,000  and  interest  owing 
by  the  said  J.  C.  McKlnley  to  tbe  complain- 
ant; to  H.  Q.  Bowles  thereof,  on  ac- 
count of  the  said  note  held  by  him;  to  W. 
C.  Stlfel  and  L.  F.  Stlfel.  executors  of  the 
will  of  a  B.  Stlfel,  deceased,  »o/b8  thereof, 
on  account  of  the  said  note  held  by  them; 
and  to  U  F.  Btlfel.  trustee.  »/ti  thereof, 
on  account  of  the  three  notes  held  by  him,  as 
aforesaid. 

"It  further  appearing  to  the  conrt  tbat 
the  defendant  3.  O.  McKlnley  was  Interested 
with  the  defendant  C.  W.  Conner  In  tbe  plan 
for  tbe  reorgantzation  of  the  Ice  business, 
and  that  he  well  knew  tiiat  what  tbe  said 


0.  W.  Conner  did  In  tbe  way  of  purchasing 
tbe  property  of  tbe  defendant  Crystal  Manu- 
factured Ice  Company  and  In  the  making  of 
tbe  said  nine  notes  dated  August  26,  1902. 
was  without  authority  of  the  complainant 
and  fraudulent,  and  tbat  the  said  J.  C.  Mc- 
Klnley was  actively  interested  In  forwarding 
that  fraud,  the  court  Is  of  the  opinion  that 
the  said  J.  C.  McKlnley  cannot  in  equity 
and  good  conscience  Insist  upon  his  right 
to  recover  from  the  defendant  John  W. 
Walter  upon  any  of  those  notes,  and  that 
in  bis  hands  tbey  are  all  tainted  with  fraud, 
whether  the  indorsement  of  the  said  John 
W.  Walter  was  secured  by  fair  or  false  rep- 
resentations. It  is,  therefore,  by  the  court, 
further  adjudged,  ordered,  and  decreed  that 
the  said  J.  O.  McKlnley  be,  and  be  is,  hereby 
enjoined  and  restrained  from  disposing  of 
any  of  the  said  nine  notes  which  he  holds 
without  first  canceling  thereon  the  Indorse- 
ment of  tbe  name  of  the  said  John  W.  Wal- 
ter. It  Is  further  adjudged,  ordered,  and 
decreed  that  the  Indorsements  of  the  said 
John  W.  Walter  upon  the  said  notes  held 
respectively  by  tbe  said  H.  Q.  Bowles,  and 
by  the  said  W.  a  Stlfel  and  L.  F.  Stlfel,  trus- 
tee, are  valid  and  binding  upoq  tbe  said  John 
W.  Walter,  and  that  the  said  H.  G.  Bowles, 
W.  a  Stlfel,  and  L.  F.  Stlfel,  ffsecntors  as 
aforesaid,  and  li.  F.  Stifel,  trustee,  are  not, 
or  Is  either  of  tbem,  enjoined  or  roitralned 
from  enforcing  the  last-mentioned  notes,  or 
any  or  either  of  tbem,  or  from  disposing  of 
the  same  without  canceling  the  said  indorse- 
meotB  of  John  W.  Walter,  excepting,  faow>- 
ever,  that  if  any  of  the  last-mentioned  notes 
shall  at  any  time  pass  Into  the  possession 
and  ownership  of  the  said  J.  C.  McKlnley, 
said  McKlnley  shall  not  dispose  of  tbe  same 
without  first  canceling  tbe  Indorsement  of 
the  said  John  W.  Walter,  nor  bare  the  right 
to  enforce  tbe  coUectlon  tiiereof  against  said 
Walter." 

From  which  decree,  the  defendants  Mc- 
Klnley, Bowles,  and  the  Stlfels  appealed, 
and  say  that  the  court  erred  In  overruling 
the  demurrers  to  the  bill  and  in  decreeing 
that  the  plaintiff  was  not  liable  as  Indorser 
upon  the  notes  held  by  McKlnley  and  by 
Bowles  and  by  W.  C.  Stifel  and  U  F.  Stifel, 
executors,  and  by  L.  F.  Stlfel.  trustee,  and 
in  decreeing  In  favor  of  plaintiff  the  $1,000 
and  Interest  against  J.  C.  McKlnley,  and 
further  In  decreeing  tbat  John  W.  Walter 
was  not  liable  as  Indorser  upon  those  of 
tbe  said  notes  held  by  the  said  McKlnley. 
None  of  the  appellants,  in  the  briefs  of  coun- 
sel, rely  upon  the  assignment  of  error  be- 
cause of  tbe  overruling  of  the  demurrers. 
The  demurrers  Bet  out  two  grounds,  viz.: 
Tbat  no  ground  of  equitable  Jurisdiction  ap- 
pears in  tbe  bill;  and  tbat  tbe  bill  Is  multl* 
farlous.  First,  tbe  bill  sets  up  a  clear  case 
of  conspiracy  on  tbe  part  of  HcKlnley,  Con- 
ner, and  Bowles  to  defraud  the  plalntU^ 
and  the  manner  of  tbelr  carrylnc  out  socb 
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ooiug?lrflC7.  **Wheii  fraud  la  snfflclentlr  al- 
leged, with  proper  parties  to  a  bill,  a  de- 
murrer will  not  lie."  Ghrlallp  t.  Teter,  4S 
W.  Va.  3Se,  27  S.  B.  288.  The  questions  In- 
Tolred  In  this  suit  can  be  submitted  and  ad- 
judicated more  convrailent];)  In  this  suit 
than  in  any  other  way.  In  School  Board 
T.  Farlsh  (Va.)  23  B.  B.  221,  where  a  county 
treasurer  who  had  occupied  the  office  for  20 
years  and  had  collected  money  for  school 
and  other  purposes,  failed  to  account  for 
the  same,  and  had  given  a  large  number  of 
surety  bonds  and  died,  leaving  insuffldenc 
p«wnal  property  to  pay  his  debts,  the  bill 
asked  that  his  administrator  and  sureties 
on  bis  bonds  be  made  parties  defendant,  and 
prayed  that  said  treasurer's  estate  be  set^ 
tied  under  order  of  court,  that  proper  ac- 
counts be  taken,  and  that  a  decree  be  ren- 
dered against  said  estate  and  the  several 
sureties  for  the  amount  due  by  them,  the 
bill  was  held  to  he  not  multifarious.  In 
the  opinion  In  that  case  It  Is  said:  "Courts, 
In  dealing  with  this  question,  lode  jwrticu- 
larly  to  conTenloice  in  the  administration 
of  Justice,  and.  If  this  Is  accomplished  by 
the  mode  of  proceeding  adopted,  the  ob- 
jection of  mnltlfarioTumess  will  not  lie,  un- 
less the  course  pursued  is  so  Injurious  to 
one  par^  as  to  make  It  inequitable  to  ac- 
complish the  general  convenience  at  his  «x< 
penseu  So  that,  when  we  look  to  see  If 
a  bill  is  multifarious,  the  flrst  question  to 
be  detennined  Is,  does  the  bill  propose  to 
reach  the  end  aimed  at  in  a  convenient  way 
for  all  concerned?  And,  if  the  mode  adopt- 
ed does  accwnpllsb  the  end  of  convenience, 
then  the  question  artoee.  Is  any  one  hurt  by 
It,  or  so  Injured  as  to  make  It  unjust  for  the 
suit  to  be  maintained  in  that  form?"  DIl- 
lard  V.  DUlard,  87  Va.  434,  84  S.  B.  60; 
Hill  V.  Bill,  79  Va.  682;  Almond  T.  Wilson, 
76  Va.  623;  Nulton  v.  Isaacs,  30  Grat  726. 

The  main  question  at  Issue  In  this  cause 
la  whether  the  alleged  acts  of  C.  W.  Conner 
were  fraudulent  And  the  Interests  of  the 
defendants  being  common,  centered  in  the 
point  at  Issue,  the  bill  Is  not  multifarious. 
Curran  v.  Campion,  85  Fed.  67,  29  C.  C.  A. 
26;  Sheldon  t.  Armstead,  7  Grat  264;  Shaf* 
er  V.  O'Brien.  31  W.  Va.  801.  8  S.  B.  298; 
Arnold  V.  Arnold,  11  W.  Va.  449.  It  Is  al- 
leged In  the  bill  In  the  case  at  bar  that  all 
the  holders  of  the  negotiable  notes  bad  notice 
at  the  time  they  purchased,  of  such  facts 
as  would  put  them  on  Inquiry  as  to  Conner's 
authority  to  Indorse  the  plalntifTs  name; 
that  some  of  the  notes  were  not  yet  due  and 
mifiht  be  transferred  to  Innocent  holders  be- 
fore maturity,  and  discovery  was  necessary 
as  to  who  held  the  unmatured  notes;  and 
that  a  proper  Injunction  was  also  necessary 
to  prevent  such  notes  from  being  transferred 
to  Innocent  holders.  We  conclude  that  the 
demurrers  were  properly  overruled.  As  to 
the  several  assignments  of  error  on  the  merits 
of  the  case  Judge  Hervey  filed  an  opinion  In 


the  case  which.  In  the  main,  I  an^rove  and 
adopt  as  part  of  my  opinion.   He  says: 

"The  plalntifl  ta  Its  blU  asks  for  the  fol- 
lowing relief:  That  the  Indorsemesit  of  the 
name  of  the  plaintiff  on  the  notes  of  August 
26,  1902,  be  hdd  fraudulent  and  void;  that 
the  holders  of  the  notes  be  enjoined  from 
disposing  of  any  of  them  without  flrst  can- 
celing the  Indors^ent  thereon  of  plain- 
tiCTs  name;  that  said  holders  be  enjoined 
from  collecting  the  notes;  and  that  the  de- 
fendants McKlnley.  Bowles,  Crystal  Ice  Oom- 
pany  and  Conner  be  required  to  r^iay  to 
plaintiff  the  $1,000  paid  to  McKlnler  on 
8^>tember  22,  1902.  The  evldoice  cdearly 
MtabUshee  the  fact  that  these  notes  wen 
Indorsed  1^  Conner  with  the  name  of  the 
Wheeling  Ice  &  Storage  Company,  without 
authority  from  the  company. 

"It  was  suggested  that  while  tiie  directors 
of  the  company  did  not  expressly  give  Conna 
the  power  to  indorse  these  notes,  yet  It  may 
be  fairly  Implied  from  the  manner  in  whlcb 
the  business  of  the  company  was  ctmducted 
that  Conner  had  authority  to  borrow  mon^ 
and  execute  notes  therefor.  I  do  not  think 
that  Bucb  a  conclusion  can  be  drawn  from 
the  evidence.  Conner  borrowed  money  and 
gave  tbe  company's  notes  thonfor,  but  It 
does  not  appear  that  he  ever  did  that  in  any 
case  In  whidi  he  was  not  directed  to  do  so. 
His  position  as  secretary,  treasurer,  or  man- 
ager did  not  give  him  the  power  to  laene  the 
company's  notes.  While  It  Is  true  that  the 
bona  fide  holder  for  value  of  negotiable  paper 
not  due,  who  has  acquired  It  without  notice 
of  the  facts.  Is  not  affected  by  facts  which 
make  tbe  note  invalid  between  the  original 
parties,  this  rule  does  not  protect  such  "holder 
when  he  takes  a  note  Issued  without  author- 
ity. In  cases  of  negotiable  instrmnaits,  as 
well  as  oth«a,  one  contracting  with  an  agoit 
must  Inquire  into  his  authority,  and  a  cor- 
poration Is  bound  only  when  an  Agent  acts 
within  the  apparent  scope  of  his  aathoilty. 
Sllliman  V.  Railroad  Co.,  27  Grat  119;  Stain- 
back  V.  Bank.  11  Grat  269.  The  holder  of 
negotiable  paper  takes  It  at  his  peril  In  refer- 
ence to  the  authority  to  make  it  Chemical 
Nat  Bank  v.  Wagner.  9S  Ky.  525,  ao  8.  W. 
535,  40  Am.  St.  Rep.  201.  This  being  tbe 
law,  it  devolves  upon  the  defendants  who 
hold  these  notes  to  show  that  they  were 
Issued  by  the  authority  of  the  plaintiff  com- 
pany. Bven  if  it  expressly  a];voared  that 
Conner  had  been  granted  the  power  to  make 
and  Issue  notes  in  the  name  of  the  company 
In  the  usual  conduct  of  Its  business  that 
showing  would  not  make  these  notes  good 
against  the  company,  for  these  notes  were 
not  made  by  the  company,  but  by  Conner  per- 
sonally and  by  him  indorsed  with  the  com- 
pany's name.  This  indorsnnent  appeared  on 
the  notes  when  they  were  flrst  n^otlated. 
and  all  persons  who  became  interested  In 
th«n  were  advised  that  tbe  notes  had  not 
passed  Into  the  bands  (tf  the  omipany  In  the 
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cwnal  eonne  of  tmaliuH  from  Walter,  tb« 
pay«e^  bat  tliat  the  Indorsemoit  of  the  name 
of  fhe  oomiwiiy  was  pot  then  befbre  It  waa 
negotiated  or  pasaed  ont  of  tbs  handa  of  the 
maker.  Under  audi  circumstance^  authority 
frtven  Conner  to  make  notes  for  the  coinpany 
would  not  confer  upon  him  the  powor  to  make 
the  companr  an  Indorser.  And  these  facto 
t>elng  known  to  all  the  holders  of  this  paper 
they  had  notice  that  tbe  company  was  not 
Iwond  Conner^  Indorsonent  of  Its  nam& 
Farrlngtott  t.  Railroad  Co.,  ISO  Mesa  406, 
28  N.  B.  109,  5  L.  B.  A.  849,  IS  Am.  St 
Rep.  222. 

"But  there  Is  a  still  stronger  reason  why 
these  notes  do  not  bind  the  company,  niey 
were  signed  by  Conner  personally,  and  there* 
Cbre  he  was  the  person  who  was  obligated  to 
pay.  The  name  of  the  company  as  security 
for  ttils  obligation  was  Indorsed  by  Conner. 
It  Uierefore  appears  from  the  face  of  tiie 
paper,  together  with  the  fact  known  to  all 
holders,  that  ttie  tndors^ent  was  made  be- 
fore the  notes  were  negotiated,  that  Conner 
sought  to  make  the  company  responsible  for 
his  note.  By  his  act  of  Indorsement  the  agent 
of  the  corporation  sought  to  make  his  princi- 
pal responsible  for  his  IndlTidual  contract 
General  authority  to  conduct  the  bnriness 
and  Issue  notea  of  a  corporation  Is  authority 
to  do  these  acts  for  corporate  purposes  and 
tn  the  interest  of  the  corporation  only.  It 
does  not  include  the  power  to  do  them  for 
the  exduslTe  benefit  of  others,  to  the  detri- 
ment of  the  corporation.  And,  while  a  prom- 
issory note  issued  by  an  agent  or  officer 
having  such  authorl^  In  the  usual  form, 
and  taken  by  a  stranger  In  the  ordinary 
course  of  business,  carries  wltti  It  the  pre* 
sumption  that  It  was.  Issued  for  corporate 
purposes  and  under  lawful  authority,  a  note 
issued  by  such  an  agent  payable  to  himself 
Is  acctnnpanled  by  no  such  presumption,  but 
la.  of  Itself,  notice  that  It  Is  without  the 
scope  of  his  general  authority,  and  that  It 
does  not  bind  his  principal  unless  Its  execn- 
tlott  waa  specially  authorized  by  the  corpora- 
tion. '  .Such  a  note  Is  a  djiii;.'t>r  signal  which 
the  discounter  disregards  at  bis  peril.  To 
the  general  rule  that  tbe  acts  and  contracts 
of  a  general  agent  within  tbe  scope  of  his 
antbority  are  presumed  to  be  lawfully  done 
and  made  there  Is  a  universal  exception.  It 
Is  that  an  act  done  or  a  contract  made  with 
himself  by  an  agent  on  behalf  of  his  prin- 
cipal Is  presumed  to  be.  and  Is,  notice  of  the 
fact  that  It  is  without  tbe  scope  of  his  general 
powers,  and  no  one  who  has  notice  of  Its 
character  may  safely  rely  upon  It  without 
proof  that  the  agent  was  expressly  and  spe- 
cially authorized  to  make  that  contract  An 
officer  of  a  corporation  cannot,  by  virtue  of 
his  general  powers  as  agent  bind  the  corpora- 
tion In  a  contract  made  by  himself,  as  such 
agent  with  himself,  unless  the  authority  Is 
expressly  given.  And,  If  he  undertakes  to 
bind  the  corporation  by  negotiable  paper 


whldh  apparently  la  Isaned  for  bla  own  use 
and  benefit  the  notice  of  want  of  authority 
la  In  the  Instrument  Itaelf.  Park  Hotel  Co. 
T.  Bank,  86  Ted.  744,  and  antborlttes  cited 
on  page  745,  80  C.  a  A.  400.  412;  Porter  v. 
W.  A  D.  Omln  Co^  7S  Minn.  210^  80  N.  W. 
065;  Clafiln  Bank,  25  N.  Y.  208;  Western 
Nat  Bank  v.  Armstrong.  IBZ  V.  8.  346, 
14  Sup.  Ct  672,  88  U  Ed.  470;  Garrard  v. 
Railroad  Co.,  20  Pa.  154 ;  Davis  v.  Rot^ing- 
ham  Invest  Co.,  88  Ta.  290,  15  S.  B.  547. 
One  who  receives  notes  or  secnritles  of  a 
corporation  from  an  officer  of  that  corpora- 
tion In  payment  of  or  as  security  for  a  per- 
sonal debt  of  anch  <^cec  does  so  at  his  peril, 
for,  prima  facie,  tbe  act  Is  unlawful.  Wilson 
V.  M.  B.  R.  COh  120  N.  T.  150,  24  N.  B.  S84, 
17  Am.  St  Rep.  625.  And  evidence  that 
the  officer  executed  and  delivered  notes  for 
the  corporation  haa  no  tendency  to  show  au- 
thority in  him  to  execute  a  note  for  his  own 
accommodation.  Porter  v.  Grain  Ca,  78 
Minn.  210,  80  N.  W.  965.  The  plaintiff 
company  la  entitled  to  have  Its  Indorsonent 
on  tbe  notes  made  by  Conner  canceled  and 
tbe  transfer  of  the  notes  In  their  present 
shape  restrained. 

rrbe  bill  also  asks  that  the  |1,000  paid 
bj  Conner  ont  of  the  funds  of  the  plaintiff 
for  the  property  of  tbe  Crystal  Ice  Company 
be  repaid  to  it  by  UcKInl^.  Bowles,  Conner, 
and  tbe  Crystal  Ice  Company.  It  Is  not 
necesRary  to  say  that  Conner  had  no  author- 
ity to  make  tbe  purchase  he  attempted  for 
the  Wheeling  Ice  St  Storage  Co.  I  do  not 
think  that  at  tbe  time  be  made  It  he  Intend- 
ed It  to  be  for  the  plaintiff  company,  but  that 
his  object  was  to  purchase  the  property  for 
himself,  hold  it  until  the  new  company  he 
projected  was  organized,  and  then  turn  It 
In  to  the  new  company.  When  circumstances 
Interfered  wltii  his  carrying  out  his  project 
be  attempted  to  throw  the  purchase  upon  the 
Wbeellng  Ice  &  Storage  Company.  McKlnley 
must  have  known  of  Conner's  scheme,  and 
tbe  circumstances  conviuce  me  that  he  was 
a  party  to  It  But  It  matters  not  whether 
that  is  so  or  not  McKinl^  ought  to  have 
knon*n  of  Conner's  want  of  authority  to  make 
the  purchase  of  the  Crystal  Ice  Company's 
property  and  he  took  no  trouble  to  Inform 
bimnelf  upon  that  point  The  $1,000  was 
not  paid  at  the  time  the  sale  was  made  and 
tbe  notes  given,  nor  was  It  authorized  by  tbe 
company.  Afterward,  when  Conner,  by  repre- 
sentation as  to  his  ability  to  make  a  sale 
satisfactory  to  the  stockholders  owning  a 
majority  of  stock,  had  gained  control  of  the 
l>oard  of  directors,  and  the  affairs  of  the 
company  were  In  the  hands  of  himself  and 
McKlnley,  a  check  was  mtlered  to  be  drawn 
In  favor  of  MCKkiley  for  the  $1,000.  Neither 
Conner  nor  McKlnley  as  directors  had  a 
right  to  vote  upon  this  matter.  Both  were 
Interested — Conner  as  <me  who  had  bound 
!  hiniself  to  pay  for  the  pr<^rty  and  McRtn- 
1  ley  as  the  vendor  of  the  pn^rty.  Their 
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frandulent  effort  to  bind  ttie  compai^^  bf  m 
contract  they^  had  made  with  each  other  can- 
not be  allowed  to  protect  them  tnm  the 
coDBcqneoices  of  their  vnfalthtalneBs  u  of- 
flcere  of  the  corporation.  There  la  no  evi- 
dence to  show  that  Bowlea  or  any  peraon 
other  than  Conntt  and  McKlnler  was  a 
party  to  the  unlawful  appropriation  of  tbla 
f 1,000,  and  only  Uiose  two  can  be  held  re- 
sponsible for  it  A  decree  against  them  for 
the  amount  with  Interest  la  allowed. 

"Another  question  arises  upon  the  answer 
and  cross-bin  of  John  W.  Walter.  He  avera 
that  his  Indorsement  apon  the  notes  was  8» 
cured  by  fraud.  His  erldenoe  iqwn  that 
point  In  Tlew  ot  Oonner's  death  nmat  be  re* 
cdved  with  caution.  And,  whm  his  dalm 
Is  urged  against  bona  fide  holders  of  notes, 
without  notice  of  the  fraud,  it  cannot  be 
allowed.  Notwithstanding  his  declaration  to 
the  omtrary  it  seems  clear  to  me  that  Mc- 
Klnlv  was  tntwested  with  Conner  In  the 
plan  for  the  reorganization  of  the  Ice  bnsl- 
nees,  and  that  be  well  knew  that  what  Conner 
did  In  the  way  of  purchasing  the  Crystal  lee 
Company  property  and  the  making  of  tiw 
notes  therefor  was  without  autlunl^  of  the 
plaintiff.  As  one  who  was  acUrely  inter- 
ested in  forwarding  this  fraud  McKtaiisy 
cannot,  in  equity  and  good  conscience  Insist 
up(m  his  right  to  recover  from  Walter  upon 
ai^  of  these  notes.  In  his  hands  they  are 
all  tainted  wlQi  fraud,  and  this  Is  so  whether 
the  indorsement  of  Walter  was  secured  by 
fair  or  false  representations.  Aa  to  such 
notes,  therefore,  as  are  hdd  1^  McKlnley, 
the  court  will  grant  the  relief  prayed  for  In 
his  answer  and  crosa-blH." 

In  Wal^  T.  Oirlstain,  21  Orat  291,  at 
page  295,  Ftestdent  Moncur^  In  delivering 
the  f^lidon  of  the  court,  says:  ''Where  a 
promissory  note  is  made,  or  bill  of  exchange 
drawn,  in  the  name  of  the  agent,  without 
showing  the  name  of  the  principal  on  the 
face  of  the  Instrument,  as  a  general  rule  ttie 
agent  only,  and  not  the  principal,  Is  llabla 
The  Intention  of  the  parties  In  snch  case  Is 
too  plainly  expressed  to  admit  of  any  doubt, 
or  to  require  any  aid  from  the  Il^t  of  aur- 
ronndlng  drcumstances." 

As  to  O.  W.  Conner's  anthOTlty  to  Indorse 
the  name  of  plaintiff  on  the  notea  as  accom- 
modation Indorser.  In  Pnrdy's  Beach  on 
Private  Corporations.  1  862,  It  Is  said:  rrhe 
general  rule  Is  that  the  accommodation  and 
Indorsement,  or  guaranty  of  the  corporation, 
is  ultra  vires  and  n<maifbrceable,  but  the 
theory  that  a  corj^ratlon  has  only  such  pow- 
ers as  are  expressly  granted,  or  iwcessartly 
Implied,  Is  no  longer  aj^lied  to  a  strictly 
private  corporation.  Where  Its  business  Is 
private,  and  it  Is  solvent,  a  private  corpo- 
ration, with  the  assat  of  all  the  sharehold- 
ers, may  become  accommodation  Indorser 
of  negotiable  paper."  1  Morse  <hi  Banks  and 
Banking,  }  66.  And  1  Cluk  and  Marshall's 
Private  Corporations,  |  182:  "It  Is  well  set- 
tled that  a  corporation  baa  no  implied  power 


to  issue  or  Indorse  bUIa  or  notes  in  wUeh 
it  has  no  interest  for  the  mere  acmnmoda- 
tlon  of  anotbM,  for  such  a  tmnnarHfm  Is  or- 
dinarily foreign  to  the  objecto  toe  irtddi  oor- 
poratlons  are  created,  and  it  can  make  no  dif- 
ference that  the  onporatlon  will  be  Incident- 
ally ben^ted  by  such  a  tnnaactbni,  or  Is 
paid  a  oonal deration,  or  that  the  traneacttm 
is  conaeaitBd  to,  or  ratlfled  by,  all  the  stock- 
holders." m  10  Ore  UOe,  it  la  stoted:  *'Wtlk 
the  exception  of  those  corporations^  Boefa  as 
trust  and  guaranty  companies,  whkh  aic  cr 
ganlsed  for  the  express  pnrpoee  of  becomfaig 
sureties  for  other  persons  or  oorporattens, 
and  with  otha  ezoqptlons  elsewhere  atated, 
it  may  be  laid  down  as  a  general  role  tbat 
no  corporation  has  the  iMwer,  by  enj  fins 
of  contract  or  Indorsanoitf  to  become  a  gur- 
antor  or  surety  or  othwwlae  to  lend  Ita  credit 
to  another  person  or  eorporatlaii.**  Bowles 
claims  that  be  took  the  notes  which  were 
transfened  to  him  in  pwfect  good  fattli,  that 
he  had  no  knowledge  whatever  of  the  de- 
tails of  the  transactlMi  between  M^lnky 
and  Conner  which  resulted  In  the  glTing  of 
theee  notes.  In  his  answer  he  dadea  that 
he  executed  the  asslgnmeut  of  hla  40  shares 
of  -NIdc  Kuhn  Ice  Company  stodE  end  toe 
assignment  of  bis  five  shares  of  the  IbrtUA 
Ferry  Ice  ft  Supply  Company  stock  on  An- 
gust  26^  1802,  and  denied  that  he  delivered 
th«n  to  Conner  and  claims  In  his  swmn  an- 
Bwer  that  he  assigned  them  to  McKInley  long 
before  that  day,  and  that  at  the  tbne  be  ffld 
so  he  "had  no  knowledge  or  Infinrmntlon  with 
respect  to  what  said  M(Slnley  Intended  or 
expected  to  do  with  these  certlficatea,  and 
knew  nothing  about  any  sale  to  tlie  said  Con- 
ner Budi  as  is  mentioned  to  the  EdatotUTs 
bill,  and  had  nothing  to  do  with  tbs  making 
or  carrying  out  of  the  last-motioned  sale, 
and  did  not  have  any  knowledge  or  Infivma- 
tlon  until  long  afto'  the  time  whai  the  said 
certlflcates  are  alleged  In  the  said  bill  to  have 
been  delivered  to  the  said  CcHiner  that  any 
such  delivery  had  taken  place.**  And  yet,  N. 
a  Hubbard,  the  trustee  In  the  deed  of  trust 
made  on  the  2eth  dsy  of  Angnst,  lOoe,.  ssys 
that  the  stock  of  H.  O.  Bowles  was  aa^gned 
at  the  office  of  the  Whedlng  Ice  ft  Storage 
Company  <m  the  20th  of  August,  1902,  and 
that  a  number  of  papers  were  executed  at 
that  time;  that  Conner,  McKlnley,  Bowles, 
and  himself,  and  probably  one  or  two  othus, 
were  presold  but  that  he  had  ne  reaam  to 
think  that  any  oOms  than  CnmeTt  Mcmttley. 
Bowles,  and  himself  were  sttencUng  to  the 
bnsinesB  that  they  were  transacting;  *that 
that  meeting  was  had  tfa  tiie  purpoee  of  dos- 
ing up  the  transactions  between  MAlnley, 
Bowles,  and  Conner,  •  •  •  bot  aiat  Mr. 
Bowles  signed  no  paper  used  in  that  settle- 
ment until  the  meeting  actually  to<ft  irface" 
Mr.  HcElnley  also  fiestlflea  ttnt  Mr.  Bowles 
Indorsed  the  certiflcatea  and  offered  them  to 
him  to  carry  down  to  the  meeting,  but  he 
told  him  that  be  had  better  go  down  and  de- 
liver them  himself,  which  be  did  and  delircr- 
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«d  tbem  to  Ck>imer.  And  7et  It  la  claimed  br 
^onnael  for  Bowles  that  be  had  no  knowledge 
•<rf  any  Cacta  which  abooid  hare  put  bim  on 
Inqnbrjr  aa  to  the  anthoritr  of  Connw  to  algn 
the  notee  on  bebalf  the  company.  The 
holders  <a  the  notes  rely  upon  the  rattflca- 
tlon  of  the  indorsement  Conner  of  said 
notea  by  the  directors  of  the  plaintiff  com- 
pany, fix.,  HcKlnley,  Bayba.  and  Oonner.  at 
tbeir  meeting  bdd  aa  the  19tb  of  September, 
1802.  The  mlnntea  of  the  meeting  ahow  that 
**Ur.  J.  O.  HcKlnley  being  an  Interested  par^ 
-ty  In  above  resolutkna  retired  tnm  the 
room  while  the  same  was  being  discussed  and 
TOted  npon.  The  same  waa  paaaed  uDanimona- 
ly.*  On  motion.  The  Secratavy  be  instrnct- 
«d  to  draw  a  cbeck  for  $1,000  od  aooonnt  at 
this  parchaae.  Paaaed."  Iflnutes  were  aign- 
-ed,  J.  a  McKtnley.  President,  a  W.  Gcamw, 
Secretary.  Conner  waa  as  directly  intwest- 
-ed  In  the  ratification  as  McKtnley,  the  only 
-director  at  the  meeting  not  Interested  Indl' 
Tidnally  waa  W.  F.  Bayha.  It  appears  frcan 
the  evidence  of  U  F.  Stlfel,  who  was  acting 
bi  the  tranaactloD,  tor  himself;  as  tmstee, 
and  aa  encotor  and  for  his  coexecotor  W.  O. 
Stlfel;  that  he  had  knowledge,  some  time  be- 
fore t2ie  28tb  of  Angnst,  of  ttie  negotiations 
going  on  betweoi  McKinley  and  Conner,  he 
-does  not  know  whetbw  It  was  a  few  days  or 
a  few  weeks  before  the  tranBactlon  was  con- 
summated, bnt  he  saya  before  the  matter  was 
arranged  "Mr.  McKtnley  bad  a  long  conrersa- 
Uoa.  with  me.  and  I  think  I  also  had  «»  with 
Ur.  Melaon  Hubbard  and  the  whole  matter 
was  i»«tty  well  gone  over,  but  I  really  can't 
recall  now  just  the  Information  1  had  as  to 
the  tranafer  of  the  stoc^  referred  to.**  He 
stoted  he  had  been  informed  of  the  deed  of 
troBt,  but  couldn't  say  whether,  at  the  time 
of  the  making  the.  notes  or  afterwards,  and 
that  when  he  did  learn  of  It  be  said  It  ought 
to  be  put  on  record  and  so  told  McKlnl^; 
aald  he  didn't  understand  there  waa  an  ar- 
rangement  not  to  put  it  on  record.  It  will 
be  borne  in  mind  that  these  notes  were  npon 
tbeIr  face  the  Individual  notea  of  0.  W.  Con- 
ner and  indorsed  witb  the  name  of  the  plain- 
tiff company  by  O.  W.  Oonner,  secretary,  and 
the  indors^nent  would  clearly  indicate  that 
the  plaintiff  company  waa  an  accommodatlcm 
Indorser.  In  Savlnga  Bank  t.  Parmelee, 
9S  U.  S.  607,  24  L.  Ed.  490.  was  an 
action  on  an  Individual  note  of  Parmelee, 
cashier  of  the  Shawnee  County  Bank  for 
$3,000,  payable  to  the  order  of  the  Weet  8L 
Ixmle  Savings  Bank,  indorsed  "O.  F.  Parme- 
lee. Caabler."  Suit  was  against  the  bank 
as  Indorser  of  the  note.  Chief  Justice  Chase^ 
In  delivering  the  opinion  of  the  court  in 
speaking  of  the  power  of  the  cashier  to  re- 
discount paper  says:  "But  certainly  he  is 
Dot  presumed  to  have  power,  by  reason  of 
hia  official  position,  to  bind  his  back  as  an 
aocommodation  Indorser  of  his  own  promis- 
•ory  note.  Such  a  transaction  would  not  be 
Vltbln  the  scope  of  bis  general  powers,  and 
■«ne  who  accqiti  an  IndoxsNnoit  of  that  diar^ 


ju!ter,  If  a  contest  arises,  must  prove  actual  aa- 
tborlty  before  he  can  recover.  l%ere  are  no 
presomptlonB  In  Cavor  of  hodi  a  delegation  of 
power.  The  vary  tbrm  of  the  papw  Itself 
canies  notice  to  a  purchaser  of  a  possible 
want  of  power  to  make  the  Indorsemwt,  and 
Is  sufficient  to  put  him  on  bis  guard.  If  he 
falls  to  avail  himself  of  the  notice,  and  ob- 
tein  the  Information  whldi  la  thus  suggested 
to  him.  it  is  his  own  fault,  and,  as  against  an 
Innocent  party,  be  most  bear  the  loss."  Park 
Hotel  V.  Fourth  National  Bank  of  St  Louis, 
86  Fed.  742,  80  a  a  A.  409.  In  Smith  v.  Law- 
son,  18  W.  Va.  212^  41  Am.  R^.  688.  It  Is 
held:  "The  holder  of  a  negotiable  note,  to 
wlunn  It  has  been  tranaferred  for  value  by 
the  president  of  a  bank,  who  had  not  been 
antborlxed  to  transfer  I^  Is  not  a  bona  fide 
holder  ot  the  note,  and  the  maker  of  the  note 
may  dispute  his  title  to  It,  when  he  brings  a 
suit  upon  It"  1  Cook  on  Corporations.  |  296: 
**It  is  well  established  that  a  person  dealing 
with  an  officer  of  a  corporation  in  a  matter 
In  which  the  officer  is  personally  Interested 
is  not  a  bona  fide  holder  ot  corporate  securi- 
ties received  by  him  from  the  oflloer  in  that 
transaction.  He  Is  bound  to  Inquire  Into  the 
l^llty  of  any  stock  or  corporate  note  which 
such  officer  Issues  or  transfers  to  him  In  the 
officer's  personal  hnslneas,  and  la  chargeable 
with  notice  of  illegalities  In  the  issue."  And 
S  Clark  and  Marshall  on  Private  Oorp(Hra- 
tlons.  I  711b:  "Where  an  officer  of  a  corpo- 
ration Is  dealing  for  himself  to  the  knowl- 
edge of  the  other  party,  and  also  assumes  to 
act  for  and  bind  his  corporation,  such  fact 
Is  sufficient  to  put  the  other  party  upon  in- 
quiry as  to  his  power  to  act  for  the  corpo- 
ration, and.  as  a  genoral  rule,  if  the  other 
party  deals  with  the  officer  wttbout  making 
Inquiry  as  to  his  authority  to  bind  the  cor- 
poration, be  does  so  at  his  peril."  Tiedeman 
on  Bills  and  Notes,  |  111.  In  Bank  v.  Wag- 
ner, 88  Ky.  526,  20  S.  W.  636.  40  Am.  St 
BSD.  206,  it  la  held:  "Notes  issued  In  the 
name  of  a  cwporatlon,  which  show  ve^oa  Uitir 
face  that  they  were  Issued  by  the  payee  aa 
agent  of  the  ccwporatlon,  are  prima  tede 
void  at  the  option  of  the  corporation,  and 
holders  cannot  recovw  upon  them  unless 
they  i-an  show  that  the  company,  by  Its  su- 
perior officer,  authorized  so  to  do,  or  by  the 
board  of  directors  with  like  authority,  au- 
thorized the  agent  to  thus  Issue  the  notes." 
And  to  Stalnbadc  v.  Bank,  11  Orat  269:  "A 
party  dealing  with  the  agent  with  knowledge 
or  means  of  knowledge  that  under  such  a 
power,  he  Is  indorsing  the  name  of  his  prind- 
pal  for  his  own  boieflt  Is  not  entitled  to  re- 
cover from  the  principal."  Davis  v.  Invest- 
ment Co..  80  Va.  200,  15  S.  B.  M7:  "Where  a 
person  deals  with  an  agent,  It  is  his  duty  to 
ascertain  the  extent  of  the  agency.  He  deals 
with  him  at  bis  own  risk.  The  law  pre- 
sumes blm  to  know  the  extent  of  the  agent's 
power,  and,  If  tlie  agent  exceeds  his  author^ 
Ity,  the  contract  will  not  bind  the  principal, 
but  will  bind  the  agent"   Bosmdorf  v.  F«rt- 
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tug.  48  W.  Va.  021,  37  S.  E.  5SS;  Dyer  t« 
Duffy,  38  W.  Va.  149.  19  S.  B.  540,  24  L.  R. 
A.  339;  Curry  t.  Hdle,  15  W.  Va.  8«7;  Wells 
T.  insurance  Co.,  41  W.  Va.  191,  23  S.  527. 

Counsel  for  the  Stifela  and  Bowles  cites 
several  cases  to  support  his  contention  that 
^  the  act  of  Conner  was  ratified,  which  cases 
do  not  measure  up  to  the  purpose  totended. 
The  case  of  Bank  t.  Laboring  Man's  Mercan- 
tile &  Manufacturing  Co.  (decided  by  this 
court)  49  B.  E.  544.  holds  "that  the  failure  of 
the  defendant  to  return  to  the  bank  the  money 
BO  received  by  It,  when  Its  receipt  had  become 
known  to  Its  directors,  was  a  ratlflcaUoa  of 
the  execution  and  use  of  tiie  note  by  Murphy 
who  made  It"  As  stated  In  10  Cyc.  10T2: 
"It  Is  a  gfflieral  principle  whl<di  applies  with- 
out regard  to  the  mode  of  ratiflcatlou  tnat  a 
voidable  engagement  cannot  be  ratified  ta 
part  so  far  as  It  is  beneficial  to  the  corpora- 
tion, and  r^udlated  so  far  aa  It  is  deletorl- 
oos."  The  ratification  In  case  dted  was 
based  on  the  fact  that  the  corporation  did  not 
return  the  money  that  it  received  for  the  nn- 
antborlsed  note,  which  act  of  holding  the 
money  was  held  equivalent  to  a  ratification. 
The  next  case  cited  Is  Bank  v.  Gas  Co.,  1B9 
Mass.  605,  84  N.  E.  1083,  88  Am.  St  Rep.  453. 
In  quoting  from  the  opinion  In  this  case 
counsel  quotes  that  part,  b^ng  rally  a  part 
of  a  sentence,  which,  taken  alone,  might  be 
somewhat  to  bis  advantage,  although  In  case 
at  bar  Conner  was  not  authorized  genvally 
to  give  notes  In  behalf  of  the  company.  The 
part  quoted  by  counsel  Is:  "If  the  note  were 
signed  by  an  officer  authorized  generally  to 
give  notes  In  Its  behalf,  the  defoidant  cor- 
poration would  be  liable,  although  the  agent 
in  signing  this  particular  note  exceeded  his 
authority  or  the  powers  of  the  corporation." 
That  which  the  court  said  preceding  the  ex- 
tract quoted  and  the  first  part  of  the  same 
sentence  Is  as  follows:  "As  the  plaintiff  dis- 
counted this  note  before  maturity  *tn  fbe  usu- 
al course  of  Its  business,  without  notice  or 
knowledge  of  any  defect  or  infirmity,'  and  as 
Its  good  faith  Is  not  questioned."  These 
words  very  materially  qualify  the  latter 
part  of  the  sentence  quoted  by  counsel  and 
destroy  any  application  that  It  could  have 
to  this  case,  even  If  the  partial  quotation 
could  have  any  application  without  the  quali- 
fication. Counsel  also  cite  In  that  behalf 
Wilson  V.  Railway  Co.,  120  N.  T.  146,  24  N.  D. 
3&i,  17  Am.  St  Rep.  626.  That  was  a  suit 
upon  a  note  executed  In  the  name  of  defend- 
ant corporation  by  Its  president  and  counter- 
signed by  him  and  made  payable  to  its  order 
and  Indorsed  by  him  as  president  and  indi- 
vidually, and  transferred  by  him  to  plaintiff, 
who  discounted  the  same  paying  the  proceeds 
to  htm.  It  was  there  held  that  the  act  was 
prima  fade  unlawful,  and  that,  unless  actu- 
ally authorized,  the  purchaser  would  be  deem- 
ed to  have  taken  the  note  with  knowledge  of 
the  rights  of  the  corporation,  but  It  appeared 
that  the  note  was  issued  and  delivered  to  the 
prertdoit  la  pursuance  ot  a  remlutlon  of  the 


defendant's  board  of  directors  wbidi  recited 
an  Indebtedness  on  Its  part  to  him  for  salary 
for  the  amount  of  the  note.  The  other  four 
West  Virginia  cases  cited,  viz..  Bank  t.  Fuz^ 
nlture  Co.,  QO  S.  EL  880.  70  Lu  B,  A.  312.  Tow- 
er V.  Whip,  53  W.  Va.  168.  44  8.  E.  179.  63 
L.  R.  A.  937,  Hotchklss  T.  Plaster  Co..  41  W. 
Va.  357.  23  S.  E.  676,  and  Bank  v.  Johns,  22 
W.  Va.  620,  46  Am.  R^.  506,  and,  also,  Uotcb- 
klss  V.  Bank.  21  WalL  (U.  &)  354,  22  U  Ed. 
646,  were  all  cases  where  the  signatures  at 
the  makers  and  indorsers  of  the  paper  Involv- 
ed were  all  genuine  and  valid,  and  the  frand 
charged  was  In  transferring  the  title,  and 
those  cases  cannot  be  applicable  to  a  case 
where  such  signatures  to  notes  were  unao- 
tborlzed.  In  the  first  case  above.  Bank 
Furniture  Co.,  It  Is  held  that  **a  principal 
is  not  bound  by  any  act  of  his  agent  whldi 
is  not  within  fbe  scope  of  the  aatbortty  of 
the  latter."  But  the  cases  dted  do  applj  and 
support  tbe  decree  of  the  circuit  court  la  tte 
case  of  John  W.  Walter,  payee  and  fint  1d- 
dorser  on  the  notes  In  que8tl(nL 

A  brief  Is  filed  in  behalf  of  McKlnley  dis- 
cussing the  facts  in  the  caa^  bat  tbe  evi- 
dence fully  sustains  tbe  view  of  the  drcnit 
court  **that  McKlnley  was  Interested  with 
Conner  in  the  plan  for  the  reorganisation  ot 
the  Ice  btislness,  and  that  he  vreil  knew  tliat 
what  Conner  did  in  the  way  of  pnrctiasing 
the  Crystal  Ice  Company  property  and  mak- 
ing tbe  notes  tberefOr  was  wlOioiit  aothorltj 
of  the  plainticr." 

Counsel  for  Walter  dtes  anthwlty  to  ttaa 
effect  that  discharge  of  the  prindpal  debtor 
operates  as  a  discharge  of  the  anrety.  His 
law  is  good  wlien  applicable  bat  not  In  this 
case,  the  plaintiff  oompany  was  not  tiw  prin- 
dpal debtor. 

For  the  reasons  stated,  thwe  Is  no  error  la 
the  decree  and  It  will  be  afflrmed. 


WBIjLS  v.  SIMMONR  et  al. 
{Supreme  Court  of  Aimeala  of  West  Tlr^^ 

■   Dec.  iiTieoe.) 

BQinTT— PusADino— Dbuuxsek. 

A  biU  avers  that  tbe  plaintiff  had  bam  ap- 
pointed, by  a  derk  of  tbe  county  court,  goardiaa 
of  an  mfant  and  fllea  an  order  made  by  tfii 
clerk.  Enn  thoa^  tbe  order,  taken  alons, 
may  not  fully  prove  the  anMintment,  jet  if  It 
does  not  contradict  radi  averment  of  ttw  biU, 
that  averment  Is  takea  for  true  on  deranmr- 

[EJd.  Note.— For  cases  In  point,  see  Gut  OIl 
TOl.  10,  Equity,  |  494.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Conrt,  Boone  Ooontr- 
Bill  by  H.  B.  Wells,  guardian,  against  Mia- 
nie  B.  Simmons  and  otlien.  Decree  for  de- 
fendants, and  plaintiff  appeals.  Reversed, 

Pendleton  &  Boreas,  tor  appellant  War- 
ren MUltf  aad  J.  M.  Harper,  for  ai^elleea. 

BRANNON.  J.  H.  B.  Wells,  as  guardian 
of  Earl  Simmons,  filed  In  tbe  drcnit  court  of 
Roane  county  his  petltttm  nndw  Code  1890, 
c.  88,  t  12  [Code  1906,  |  3230],  seeklns  ai> 
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thorit7  to  sell  a  certain  Interest  ot  the  infant 
in  oil  and  cas  In  a  tract  of  land,  which  peti- 
tion was  dlamlgaed  on  damvita,  and  WelU 
appealed. 

The  first  matter  we  meet  la  a  motion  made 
b7  the  guardian  ad  litem,  Minnie  B.  Slnunoos, 
to  dlamlas  the  appeat  This  motion  la  based 
on  these  facts.  J.  M.  Simmons,  father  of  the 
Infant,  left  a  will  appointing  his  widow, 
Minnie,  testamentary  gnardlan  for  his  three 
children,  Earl  being  one  of  them.  Six  years 
after  the  probate  of  the  will  and  fire  after 
the  appointmeut  of  Wells  as  guardian  of 
Earl  Simmons,  Minnie  B.  Simmons  went  be- 
fore the  clerk  of  the  county  court  and  acc^tr 
ed  the  testamentary  guardianship  under  said 
will,  and  then,  as  guardian,  filed  In  aald  court 
a  petition  seeking  authority  to  lease  the 
same  oil  and  gas  Interest  of  Earl  Simmons 
as  the  proceeding  of  Wells  sought  to  sell, 
and  obtained  a  decree  authorizing  her  to 
lease  said  oil  and  gas  interest,  and  she  did 
lease,  and  the  lease  was  confirmed.  The  peti- 
tion of  Minnie  B.  Simmons  was  filed  after 
that  of  Wells.  Minnie  B.  Simmons  claims 
that  her  proceeding  to  lease  has  the  effect  to 
render  the  proceeding  of  Wells  useless,  as 
It  has  disposed  of  the  Interest  of  the  infant, 
and  left  nothing  to  be  decided  on  the  appeal 
of  Wells,  and  therefore  that  appeal  must  be 
dismissed  as  if  involrlng  a  moot  question. 
We  cannot  accede  to  this  position.  The  pro- 
ceeding of  Minnie  B.  Simmons  as  guardian  Is 
in  her  name,  that  of  Wells  in  his  name  as 
guardian,  and  Wells  Is  no  party  as  guardian 
to  her  suit  It  Is  another  suit  Nor  Is  she 
a  party  as  guardian  to  his  salt,  but  only  as 
-widow,  except  she  is  gnardian  ad  litem. 
Their  respective  rights  as  guardian  are  not 
Involved  In  either  suit  And  can  we  review 
the  record  of  tiie  Minnie  B.  Simmons  sul^ 
which  is  not  before  ns  on  appeal,  bo  as  to 
say  that  it  has  effect  to  leave  no  question  to 
decide  on  the  appeal?  We  think  not  It  Is 
not  a  part  of  the  appeal  record.  And  again, 
the  Wells  suit  sought  to  sell  outright  the  fee 
In  the  oil  and  gas,  the  other  Bougbt  only  to 
lease  different  objects,  the  second  suit  not 
cov»ing  the  wbole  ground  of  the  first  The 
lease  made  under  the  decree  was  for  ten 
years,  when  It  might  end,  would  end,  if  oil 
should  not  be  found  in  paying  quantl^.  So, 
we  cannot  dismiss  the  appeal. 

Next  Is  the  question:  Did  the  court  err 
In  sustaining  the  demurrer  to  the  petition  of 
Wells?  The  only  matter  here  relied  on  to 
sustain  the  demurrv  is  that  the  order  ap- 
polntii^  Wells  as  guardian  does  not  show 
that  the  infant  resided  in  Roane  county  or 
had  notice.  Now,  the  petition  distinctly  avers 
that  Wells  had  been  appointed  guardian,  and 
was  his  1^1  guardian.  The  demurrer  admits 
this.  True,  the  order  of  appointment  alone 
does  not  show  these  facts ;  but  does  not  con- 
tradict the  allegations  that  he  had  been  ap- 
pointed and  was  lawful  gnardian.  The  peti- 
tion does  not  say  or  Import  that  there  was  no 
other  paper  In  the  appointment  proceeding 


empowering  Wells.  The  petltltfa  does  not 
appeal  to  that  order  as  the  only  eridoics 
of  appointment  As  the  order  filed  does  not 
contradict  the  allegation  that  Wells  had  been 
appointed,  that  allegation  must  be  taken  for 
true.  As  to  the  suggestion  that  fhae  was  a 
testamentary  gnardian,  and  Wells  conld  not 
be  appointed,  it  does  not  appear  on  demnrrtt, 
the  will  not  being  exhibited. 

Therefore  we  reverse  the  decree  overrule 
the  demurrer,  and  remand  the  case  to  the 
circuit  court  that  It  may  allow  answer,  and 
for  further  proceedings  proper  In  the  casa 


TALLMAN  v.  SIMMONS  et  al. 

(Supreme  Court  of  Appeals  of  West  VirginiiL 
Dec  11.  1906.) 

Appeal  from  Circuit  Court  Roane  County. 

Bill  by  P.  A.  Tallman  against  Minnie  & 
Simmons  and  othera  Decree  for  defnidanta, 
and  plaintiff  appeala  Reversed. 

Fendletoa  &  BoKKeaa.  for  appellant  J.  M. 
Harper  and  Wnxtm  UUler,  for  appellees. 

BBANNON,.J.  P.  A.  Tallman,  aa  giULrdlan 
of  Susan  and  Lola  Simmons,  Intent  dilldra 
of  J.  M.  Simmons,  filed  his  petition  In  the 
circuit  ooort  of  Roane  county  to  sell  oU  in- 
terests of  his  warda.  and  It  was  dismissed 
on  demurrer. 

The  case  is  like  that  of  Wells  r.  Simmons 
(W.  Vs.,  decided  this  day)  55  S.  B.  flPO.  nnd 
the  principles  of  decision  in  that  case  apply 
to  this,  with  like  result 


CHENOWITH  et  al.  v.  KBBNAN. 

(Snpreme  Court  of  Appeals  of  West  Vlninla. 

Dec.  11,  1906.) 

JtTBTIOXS  or  THK  PEACE— APFKAXi—DlSinSSAX.. 

Action  before  a  justice  for  recovery  of 
possession  of  land.  Judgment  of  recovery  toe 
plaintiff,  and  appeal  by  defendant.  On  motion 
of  the  plaintiff,  the  defendant  is  called,  and 
not  appearing,  his  appeal  Is  dismissed,  and 
Jadgment  entered  affirming  the  justice's  jodg- 
ment  This  is  error,  the  Inrden  of  proving  Us 
ease  beloe  <m  the  plaintiff.  The  defendant  is 
under  no  duty  to  prosecute  the  case. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Courts  RandoliA  Oounty. 

Action  by  L.  D.  and  Florida  Ohenowitb 
agahist  L.  H.  Eeenan.  Judgment  for  plain- 
tiffs, and  deftedant  brings  error.  Beversed. 

C  H.  Scott  for  plaintiffs  in  error.  Bent  & 
Spears,  for  defendant  in  error. 

BRANNON,  J.  L.  D.  and  Florida  Cheno- 
wlth  brought  an  action  of  unlawful  entry 
and  detainer  against  Ii.  H.  Keenan  before  a 
Justice  In  Randolph  county  to  recover  pos- 
session of  some  real  property.  The  defend- 
ant appeared  and  got  a  continuance.  At  a 
subsequent  time  the  Justice's  record  shows 
that  the  defendant  falling  to  aiq;>ear.  Judg- 
ment was  rendered  for  the  plaintiffs  for  the 
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posRession  f>f  tbe  properly  and  damages  for 
detention.  The  case  was  taken  by  Ke^ian  to 
the  circuit  court  by  appeal,  where,  as  the  rec- 
ord shows,  the  plaintiff  appeared  and  the  de- 
fendant was  called  but  did  not  appear,  and, 
on  motion  of  the  plaintiffs,  the  court  dismiss- 
ad  the  appeal  and  affirmed  the  Judgment  of 
the  justice,  and  proceeded  In  terms  to  raider 
full  judgment  of  recorery  of  the  premises 
against  Ceenan  and  damages  and  costs  be- 
fore the  justice.  Eeenan  sued  out  a  writ  of 
error  from  this,  court 

Eeenan's  first  assignment  of  error  is  that 
there  Is  error  In  dismissing  the  appeal  and  af- 
firming the  judgment  of  the  justice  upon  mo- 
tion, without  trial,  and  without  requiring  the 
plaintiffs  to  prove  their  case.  This  btvolves 
questions  somewhat  perplexing  In  different 
phases.  What  Is  the  judgment,  when  an  ap- 
peal from  a  Justice  Is  dismissed,  proper  to 
be  rendered  by  the  circuit  court?  When  a 
Writ  of  ^ror  Is  taken  from  a  circuit  court  to 
the  Supreme  Court,  and  It  is  simply  dismiss- 
ed, without  hearing,  the  circuit  court  judg- 
ment still  stands  without  action  by  the  Su- 
preme Court  affirming  It,  because  it  takes  re- 
rersal  to  affect  It,  the  writ  of  error  resting 
on  error  In  the  record,  and  Is  not  a  new  trial. 
But  an  appeal  from  a  justice's  ju^^oit  va< 
cates  the  judgment  and  calls  for  a  new  trial, 
on  which  evldmoe  and  pleadings,  though  not 
before  the  justice,  will  be  received.  Evans  v. 
Taylor,  28  W.  Va.  184 ;  Hopkins  v.  Balboad, 
42  W.  Va.  637,  26  S.  BL  187.  Where  the  party 
taking  the  ai^ml  dismisses  It  of  his  own  mo- 
tion, what  Is  the  effect?  If  the  plaintiff  is 
the  appellant.  It  seems  to  me  that  his  dismiss- 
al dismisses  not  merely  his  appeal,  but  his 
suit  The  appeal  Is  not  the  suit  that  Is  tried. 
Its  only  function  Is  to  transfer  the  case  from 
the  justice's  court  to  the  circuit  court  for  a 
new  trial.  It  has  brought  up  the  action,  and. 
If  abandoned,  the  action  goes  with  it,  and  the 
judgment  for  the  defendant  stands  revlTed, 
ta  It  wer&  There  is  no  longer  any  complaint 
against  It  If  the  defendant  took  flie  ai^al 
and  he  fflsmlsses  It,  tbB  judgment  In  favor  ot 
tbe  ^ainttff  stands  good,  because  he  baa 
ceased  to  comidaln  of  It  What  judgment 
should  the  circuit  court  render  In  such  casa? 
Two  Hues  of  thought  hm  jwesuit  tbemselTes. 
One  la  that  the  anK&l  baa  annulled  the  judg- 
meut  and  translated  or  transferred  the  ac- 
tion from  the  justlce^B  oonrt  Into  the  circuit 
court  for  full  trial,  and  only  performs  the 
function  of  the  cxmaum  law  certiorari  Ou>t 
the  ai;H>ellate  one)  of  tranitfwring  tbe  case, 
before  trial,  from  an  Inferior  to  a  superior 
court  for  trial,  and  tberefwe.  If  the  appeal  Is 
dismissed,  simply,  the  judgment  of  the  jus- 
tice does  not  revive,  but  the  case  must  be 
tried  and  proven  In  the  appellate  court  and 
the  judgment  does  not  silently  revive,  nor 
can  the  circuit  court  afilrm  It  without  a  new 
trial.  Tbe  other  line  of  thought  Is  that 
whilst  it  Is  true  that  the  appeal  vacates  tbe 
Judgment  and  transfers  the  action  to  the 


circuit  court  for  a  new  trial,  if  one  be  had, 
yet  If  It  is  not  had.  If  the  appeal  is  dismissed 
without  trial,  It  leaves  things  as  If  no  appeal 
had  been  taken,  restores  the  status  quo.  Tbe 
only  complaint  against  the  Judgmoit— that 
is,  the  appeal — has  gone  by  the  board,  and 
the  Judgment  is  good.  The  argunient  is: 
Why  should  the  owner  of  the  judgment,  if 
plaintiff,  prove  his  case  again,  when  It  Is  no 
longer  complained  of?  If  he  la  defendant 
why  should  he  he  called  on  to  r^rove  his  de- 
fense, the  plaintiff,  who  complained  of  it  by 
his  appeal,  having  given  up  his  case  by  dis- 
missing It?  But  what  should  be  tbe  Judg- 
ment of  the  court  simply  dismissal,  or  sbonld 
It  render  a  shnilar  judgment  to  that  of  the 
justice?  The  di^sitlon  made  of  the  caaea 
involved  In  Hubbard  v.  Tocum,  80  W.  Ta. 
740;  6  S.  B.  867,  and  Evans  t.  Taylor,  28  W. 
Ta.  184,  tends  to  show  that  It  waa  tbe  opin- 
ion of  the  court  that  Uiere  should  be  simple 
dismissal,  ttiough  tbe  point  la  not  In  words 
decided.  I  have  always  Inclined  to  the  opin- 
ion that,  as  the  case  has  left  the  Jnstloe'a 
coort,  and  his  Judgment  bem  vacated,  wfaea 
tbe  appeal  Is  voluntarily  abandoned,  tbe 
court  should  oiter  a  Jodgment  of  Its  own  re- 
Iterating  the  judgmoit  of  the  justice  with  its 
costs  and  costs  of  appeal.  There  la  no  re- 
mand to  the  Justice,  and,  it  seems  to  me,  tbe 
court  ought  to  render  a  Judgmoit  of  its  own 
and  that  execution  should  issue  from  tbe  dr- 
cult  court  At  any  rate  a  Judgmait  of  af- 
firmance would,  even  if  unnecessary,  do  no 
harm.  But  the  matters  above  stated  are  not 
stated  as  matters  of  decision  by  this  court 
They  do  not  involve  precisely  tbe  question 
involved  In  ttilB  case,  though  matters  <tf  to- 
terest  and  often  arising. 

The  question  In  this  case  Is  this :  Did  the 
court  err  in  allowing  the  plalntlCb  to  have 
the  defendant  Keenan,  called,  and,  he  not 
appearing,  dismiss  hia  appeal,  and  rendo- 
judgment  ft>r  the  plaintiffs  affirming  and  » 
peattng  tba  Jndgmoit  of  tbe  JoatlceT  Wa 
think  it  Is  very  pUiln  that  the  oonrt  OTOd  | 
herein.  From  autiwrlty  glvoi  wSoon,  Kae- 
uan*8  appeal  simply  brought  tbe  caae  tor  a 
new  trial  Into  the  drcnlt  oourL  The  appeal 
worked  that  result  The  iflalntUEs  were  still 
under  obl^Pitions  to  prove  their  Cfts&  Btanp- 
kina  T.  Whlte^  48  W.  Va.  ISO,  27  S.  B.  SBi; 
Code,  c.  60.  II  68.  218  [Code  190a  H  aoitH 
2169].  Whoi  a  defendant  in  an  ordinary  ao- 
ti<m  gets  a  new  trial,  does  not  Uie  Imrden  still 
rest  on  Qie  plaintiff  to  loove  his  case  on  tbe 
new  trial?  What  Is  the  dUterence  In  tbe  two  j 
casss?  Eoenan  complained  of  tbe  judgnNut  ! 
and  got  a  new  trial,  but  he  was  not  called  oa  ! 
to  take  a  step  until  the  plaintiffs  took  vp 
the  action  for  trial  and  proved  thtilr  case  so 
as  to  call  for  a  defuse  from  him.  Ke<m8a 
was  in  no  default  He  did  not  have  to  prose- 
cute the  appeal.  I  suppose  that  where  the 
plaintiff  appeals,  he  may  be  called  and  nant- 
suit  entered,  carrying  bis  suit  <Hit  ot  court 
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bat  not  m>  whore  the  dafandaut  niffeaU  tarn 
a  Jadi^ent  against  him. 

Another  error  fs  yery  plitn.  The  next  day 
after  the  Jodsment  Keenan  filed  hU  affidavit 
stating  that  he  waa  a  neceaiarr  and  materi- 
al wltnesB  In  hia  own  behalf,  and  "had  beoi 
Terr  aide  for  several  days,  and  not  able  to 
attoid  to  bnslueea  during  this  entire  term  o£ 
oonrt"  and  that,  on  the  Aaj  when  said  Jndg- 
ment  was  rendered  against  him,  be  "was  so 
sick  that  he  was  confined  to  hla  fomd  and  In 
bed,  nnable  to  attend  the  court"  His  attoid- 
ing  physician.  Dr.  A.  M.  Fredlock,  filed  an  af- 
fidavit folly  snatalnlng  Keenan's  affidavlL 
On  these  affidavits  Keenan  asked  that  the  dl»* 
mlBsal  of  bis  appeal  and  the  Jadgmesit 
against  him  be  set  aside.  There  was  no  show- 
ing on  the  part  of  the  plaintiffs  against  these 
affidavits.  We  think  It  vwy  plain  that  the 
court  erred  in  refusing  to  set  aside  the  Judg- 
ment and  reinstate  the  aiq;>eal. 

Judgment  reversed,  the  a^eal  rtfnstated» 
■nd  caM  nmanded. 


POLING  et  al.  v.  POLING  et  al. 
(Suprnw  Court  of  Ajmeals  of  West  Tlrglnia. 
Dec.  iCmO.) 

1.  IwrKfm-^VTt  TO  Set  Auoi  Decsb. 

Infant  defendants  to  a  suit  la  chancery 
may,  before  attalDinfr  the  age  of  21  yean,  main- 
tain an  orifrina]  bill  by  next  fri«id,  showing 
such  error,  fraud,  or  aurprisa  as  entitles  them 
to  a  teversal  of  the  decree  In  sudi  suit 

[Bd.  Nota^— For  eases  In  point  see  Cent  "Dig. 
vol,  27,  Infsats.  |  814.) 

2.  Sahb— GSOUltDS. 

In  order  to  avail  the  Infant  parties,  the 
cause  for  reversing  the  decree  most  have  exist- 
ed at  Uie  time  of  the  entry  of  the  decree. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  27.  Infants,  f  314.] 

8.  JUDGMXHT— BSgUTTABLI    BMLTOSxm  BY 

Adults. 

Section  T  of  chapter  132  oC  the  Code  of 
1900,  does  not  give  additional  rights  or  remedies 
to  adult  parties  to  a  suit  to  show  cause  against 
a  decree  therein,  or  extend  tiie  time  In  whldi 
tiiey  may  do  so  by  any  procedure  available  to 
them. 

4.  Lost  Instbuhknts— Restobation  or  Deed. 

If  it  appears  from  the  record  of  a  salt  to 
restora  a  lost  deed  that  tiie  deed  was  void  on 
Its  face,  it  is  error  to  decree  Its  restoration. 

SBd.  Note.— For  cases  In  point  see  Oent  Dig. 
.  S3,  Lost  Inatmments,  |  6.] 

0.  QmETIRe  TiTLB— POSSXSSIOR. 

It  la  the  gmeral  and  well-settled  mle  that 
a  bill  in  chancery,  for  the  purpose  <tf  removing 
a  cloud  upon  the  legal  title  to  land,  cannot  be 
maintained  by  one  ont  of  possession. 

[Bd.  Note.— For  cases  in  point,  see  Oent  Dig. 
ToL  41.  Quieting  Title.  H  8-lL] 

0.  B()TnTr-JuuiDninoH— ADDinoiiai.  Ra- 

un. 

WhersL  upon  an  original  bill  by  Infant 
parties,  a  oeme  restoring  a  lost  deed  fOr  land 
pronounced  in  another  snit  Is  reversed,  the 
court  cannot  proceed  opon  the  bill  of  the  in- 
fanta to  adjudicate  the  question  of  title  to  the 
land  between  them  and  a  parchaser  under  a 
decree  in  a  suit  sabsequent  to  the  salt  restor- 
ing tiie  deed,  and  between  differmt  parties,  when 
tiie  decree  lestorlng  the  deed  did  not  adjudicate 
^  titie  to,  or  otherwise  dl^oee  of,  tts  land, 
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and  wbra  the  bin  of  the  Infants  cannot  be  main- 
tained tor  the  purpoes  d  removing  a  elond 
ivon  the  title  to  the  land. 
(Syllabus  by  the  Ooort) 

Ai^eal  from  GIrcalt  Oonrt  Barbour  Oonntr. 

Bill  by  Wesl«y  Poling  and  others  against 
A.  J.  PoUng  and  others.  Decree  tot  defend- 
anta,  and  platntlfb  appeaL  Bareraed  In  part 

Bent  &  Spean,  for  appellants.  lea  *  Ica^ 
for  appellees. 

OOX,  J.  From  the  allagatlont  of  the  bill 
and  other  parts  ot  the  record,  the  following 
facts  appear :  Maxj  BL  Ffdlng,  wife  of  A.  J. 
Poling,  died  intestete  in  Barbour  eonnt7  In 
July,  1884,  survived  by  her  bnaband  and  a 
number  of  Children.  Shortly  previooa  to  her 
death,  being  the  owner  of  a  tract  <d  land 
(moitioned  lu  the  record  as  68  acres)  in  aald 
county,  and  while  living  with  her  husband, 
she  made  a  deed  for  the  land  to  him.  At 
September  nUes,  18D6,  the  husband,  A.  J.  Pol- 
ing, filed  bis  bill  in  equity  against  the  chil- 
dren and  heirs  of  bis  deceased  wife,  substan- 
tially, for  the  puriKwe  of  restoring  fbe  said 
deed  made  by  her  to  hlm,'alle^ng  that  the 
deed  had  been  lost  or  destrt^ed  without  be- 
tog  rec(»ded.  That  aoit  resulted  In  a  decree 
in  effect  restoring  the  deed,  by  adjudicating 
that  the  decree  stand  in  tte  place  oS  the  deed, 
and,  as  the  evidence  ot  title  of  said  A.  J. 
Poling  to  the  08  acres  of  lan^  and  that  a 
copy  of  the  decree  be  recorded  In  the  office 
of  the  clerk  of  the  county  court  of  Barbour 
county  In  the  proper  deed  book,  etc.  After- 
wards, a  Uen-creditors'  snit  was  Instituted 
in  the  circuit  court  of  said  county  hy  Crisllp, 
for  tiie  use  of  Chesapeake  Guano  Co.,  against 
A.  J.  Poling,  to  subject  the  6S^acres  of  land 
to  the  satlafaction  of  lien  debts  against  him. 
In  that  suit  a  decree  was  entered  couflrmlng 
a  sale  of  the  land  to  John  F.  Woodruff  at  the 
price  of  |67C,  and  directing  a  deed  to  him 
by  a  special  commissioner.  The  decree  eon- 
flrmlng  the  sale  was  entered  on  the  1st  day 
of  June,  1888.  Afterwards,  the  nine  children 
and  heirs  at  law  of  the  wife,  Mary  B.  PoUng, 
Instituted  this  snit  In  chancery  In  the  circuit 
court  of  said  couuly,  and  filed  their  bill  there- 
in at  July  rules,  1901,  against  A.  J.  PoUng 
and  John  F.  Woodruff  to  aet  aside  the  decree 
restoring  the  lost  deed,  and  also  to  set  aside 
the  sale  of  the  land  to  Woodruff.  This  suit 
reaulted  In  a  decree  wholly  dismissing  the 
plaintiffs'  bin,  from  which  the  plaintiffs,  the 
children  and  heirs  at  law  ot  Mary  B.  Poling, 
appeaL 

It  Is  alleged  in  the  bill  In  this  cause  that 
four  of  the  plaintiffs,  namely,  Wesley,  Dam- 
est  Edna,  and  Nina  Poling,  are  infants,  and 
they  sue  by  their  next  friend.  It  Is  also  al- 
leged In  the  bill  that  Dennis  Poling,  another 
of  the  plaintiffs,  was  oyer  14  and  under  21 
years  of  age  when  the  suit  to  restore  the  tost 
deed  was  instituted;  and  that  Charles  Poling, 
another  of  the  plaintiffs,  was  at  that  time 
over  16  and  under  21  years  of  age;  but  their 
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ases  at  the  time  <tf  tlie  flUnc  of  Oils  bill  an 
not  ast  fortlk.  Tline  of  tbe  platntlffi,  name- 
ly, Ansa  Keller,  Snma  Payne,  and  It.  O.  Pol- 
ing, w«e  adnlta  at  the  time  the  decree  rartor- 
tog  the  deed  was  entered.  The  bill  does  not 
show  that  tile  ^alntlffa  are  In  itosaeeeton  of 
the  68  acres  of  land;  on  the  contrary,  the 
facta  Bbown  Indicate  that  they  are  not  In 
possession.  The  records  of  the  snlt  to  restore 
the  lost  deed  and  of  the  Uen-credltors'  suit 
are  made  parts  of  the  bill  In  this  salt,  bnt 
only  a  portion  of  those  records  were  brought 
here  and  printed.  For  the  purpose  of  de- 
termining the  questions  arising,  we  find  It 
necessary  to  classify  the  plaintiffs  as  follows: 
(1)  The  four  infant  plaintiffs,  who  were  in- 
fant defendants  In  the  suit  to  restore  tbe 
deed;  (2)  the  three  plaintiffs,  who  were  adults 
at  the  time  of  the  decree  restoring  the  deed; 
(3)  the  two  plaintiffs,  who  were  infants  at  the 
time  of  the  decree  restoring  the  deed,  and 
were  adults  at  the  time  of  the  Institution  of 
this  suit  The  rlfjfats  of  each  class  will  be 
considered  In  the  order  named: 

(1)  The  rights  of  the  four  infant  plaintiffs, 
who  were  defendants  in  the  suit  to  restore  the 
deed.  The  statutory  right  given  to  infants 
under  section  7,  c  132,  Code  190G,  to  show 
cause  against  an  order  or  decree  at  any  time 
during  their  minority,  and  within  six  months 
thereafter,  is  undoubted  and  unquestioned. 
Infants  during  their  minority  may  do  so  by 
nest  friend.  Within  six  mouths  after  attain- 
ing their  majority,  they  may  do  so  in  their 
own  names.  The  law  Is  liberal  in  the  form  of 
procedure  which  they  may  adopt  They  may 
show  cause  against  the  decree  by  original 
bill,  bill  of  review,  supplemental  bill  in  the 
nature  of  a  bill  of  review,  petition,  or  answer, 
and  perhaps  ^by  other  forms  of  procedure. 
They  may  show  error  of  law  in  the  record 
of  the  suit  In  which  the  decree  was  pronounc- 
ed, and  the  whole  record  will  be  aamined 
for  the  purpose  of  determining  whether  or 
not  there  is  error  therein;  or  they  may  show 
fraud  or  surprise.  Lafferty  v.  Lafferty,  42 
W.  Va.  783,  26  S.  B.  262;  Ewing  t.  Winters, 
39  W.  Va.  489,  20  S.  B.  672;  Stewart  v.  Ten- 
nnnt,  52  W.  Va.  558,  44  S.  B.  223;  and  other 
cases.  By  the  bill  In  this  cause,  the  plaln- 
ttfTs  point  out  that  the  deed  restored  by  the 
decree  complained  of  was  void,  because  made 
by  a  wife  to  her  husband  while  they  were 
living  together,  and  In  which  be  did  not  join; 
and  that  the  decree  is  erroneous,  because  it 
in  effect  restored  such  void  deed.  A  deed  of 
conveyance  for  land,  made  by  a  wife  to  her 
husband  while  they  are  living  together,  in 
which  he  did  not  Join,  Is  void.  Smith  v.  Vine- 
yard. 58  W.  Va.  98,  51  S.  E.  871;  Mulllns  T. 
Shrewsbury,  55  S.  E.  736,  recentiy  decided 
by  this  court  and  not  yet  officially  reported. 
The  deed  being  void,  was  the  decree  restoring 
It  erroneous  for  that  reason?  An  argument 
would  seem  unnecessary  to  sustain  the  posi- 
tion that  a  decree  restoring  a  deed  void  on 
its  face  is  erroneous.  A  party  Invoking  the 
power  of  the  court  must  have  some  real  cause 


to  maintain  and  some  rl^t  to  protect  It 
■earns  almost  axiomatic  that  a  part7  cannot 
come  into  court  to  protect  or  reetore  a  men 
nollity— an  Inatnimait  YiriA  on  its  flaca.  If 
It  clearly  appears  uprai  the  face  of  tiie  jeooid 
that  the  Instrument  to  be  rvstoted  warn  ahoo- 
lutely  void,  no  decree  of  restoration  abould 
be  madfl^  10  Am.  &  Bng.  Bnc.  Law,  B68: 
Vail  T.  Iglebart  69  IlL  332.  Goiiaiderliig  the 
decree  to  be  erroneous,  was  It  to  the  prejodloe 
of  the  infant  plaintiffs?  Upon  principles  now 
settled  in  this  state,  we  have  Uttie  trouble  Is 
determining  that  such  defnree  was  to  the 
prejudice  of  the  infant  plaintiffs.  The  decree 
restored  a  void  muniment  of  titie,  pnrpcffted 
to  complete  the  chain  of  titie  of  the  bnsband, 
adverse  to  the  Interests  of  the  infants.  Al- 
thongh  this  muniment  of  title  waa  Told  on 
its  face,  It  might  have  been  remored  and  can- 
celed as  a  cloud  upon  the  l^al  titie  of  the 
Infant  plaintiffs,  in  equity  In  a  prc^r  case, 
if  th^  bad  such  1^1  titie,  and  had  bees 
in  possession  of  the  land.  This  ia  true,  not- 
withstanding the  fact  that  the  deed  or  decree 
might  be  held  void  in  an  action  of  ejectmoit 
or  in  any  other  proceeding  at  law  in  wfalcli 
they  came  in  question.  Wbitehouse  t.  Jooe* 
(recentiy  decided  by  this  court  and  not  yet 
reported),  t%  S.  B.  730.  The  fact  that  equity 
baa  Jurisdiction  to  remove  a  void  Instrument 
as  a  cloud  upon  the  legal  title  to  real  estate 
in  a  proper  case.  Is  sufficient  to  show  that 
such  deed  was  prejudicial,  and  that  a  decree 
restoring  it  Is  likewise  preJudldaL  Thli 
view  entities  the  Infant  plaintiffs  to  a  re- 
versal of  the  decree  restoring  the  deed. 

The  bill  In  this  cause  also  prays  that  the 
sale  to  Woodruff  In  the  llm-creditors*  suit 
be  set  aside.  The  bill  alleges,  and  the  answer 
does  not  substantially  deny,  that  the  plain- 
tiffs were  not  parties  to  the  lien-creditwiT 
suit,  and  did  not  have  notice  thereof.  If 
ther  were  not  parties  to  the  Uen-credltors* 
suit,  they  could  not  appeal  from  a  decree 
in  that  suit,  and  could  not  maintain  a  bill 
to  reverse  such  decree  tor  error  aEq>earlng 
from  the  record.  Teag^  t.  Carpmtor,  8 
Leigh  (Ta.)  464,  81  Am.  Dec  065;  Conrad 
V.  County  Court,  10  W.  Va.  789;  Lance  v. 
McCoy,  34  W.  Va.  419, 12  8.  B.  728 ;  WilllaiD- 
son  T.  Hays,  26  W.  Va.  009 ;  Miller  t.  Bow, 
21  W.  Va.  291.  Having  determined  that  the 
decree  restoring  the  tost  deed  shoold  be  re- 
versed as  to  the  infant  plaintiffs,  sboold  tite 
court  go  farther  and  det«inlne  the  question 
of  titie  to  the  land  between  them  and  Wood- 
ruff, the  purchaser  In  the  lien-creditors*  enltl 
In  other  words,  can  tiie  snlt  be  converted 
into  an  ejectment  hi  equity,  upon  the  ivin- 
dple  that  equity,  having  jurisdiction  fOr 
one  purpose,  will  give  full  relief?  The  prlri- 
lege  given  hy  the  statute  to  Infant  parties 
to  show  cause  against  a  decree  is  special 
to  them,  and  does  not  extend  to  adult  par- 
ties. The  privilege  Is  limited  to  showinz 
cause  against  a  decree,  and  that  cause  most 
have  existed  at  the  time  of  the  «itrT  of 
the  decree  Upon  the  reversal  of  the  decree 


Digitized  by  Google 


POLIKG  V.  POLING. 


995 


the  aggriered  parties  are  .entitled  to  be 
placed  In  atatn  qoo,  under  the  doctrine  of 
restltDtlon.  Stewart  r.  Tennaut,  22 
Cyc.  708.  We  cannot  see  that  tbe  doctrine 
of  restftotlon  would  Justify  the  court,  upon 
rcTersal  oi  the  decree,  in  determining  the 
question  of  title  to  tbe  land,  because  the 
decree  restoring  the  lost  deed  did  not  take 
the  land  away  from  tbe  Infant  plaintiffs,  and 
giTe  It  to  the  adverse  parly,  and  did  not 
adjudicate  the  title  to,  or  in  any  way  dis- 
pose of,  the  land.  The  decree  simply  re- 
stored a  muniment  of  title,  without  de- 
termining Its  legal  effect  CoDsequently, 
when  the  decree  Is  reversed  as  to  the  Infant 
plaintiffs,  there  Is  nothing  which  the  ad- 
verse party  recelTOd  under  tbe  decree  to  be 
restored.  In  this  respect,  this  case  is  irtiolly 
tmince  tbe  case  of  Stewart  v.  Tennant. 
There,  Tennant  purchased  and  took  an  In- 
terest in  land  under  the  erroneous  decree. 
It  may  be  ai^ed  that  this  bill,  in  addition 
to  being  a  bill  to  show  cause  against  the 
decree  restoring  the  deed.  Is  also  a  bill  to 
remove  a  cloud  upon  the  legal  title  of  the 
Infant  plaintllls  to  an  Interest  In  the  land, 
and,  therefore,  that  an  adjudication  of  tbe 
title  to  tbe  land  Is  proper.  If  the  bill  could 
be  so  treated  (which  we  do  not  now  decide), 
it  could  not  be  maintained  by  the  plaintiffs, 
for  the  reason  that  they  do  not  show  that 
tbey  are  In  possession  of  the  land.  It  Is  tbe 
general  and  well  settled  rule  that  a  bill  in 
equity,  for  the  purpose  of  removing  a  cloud 
upon  the  legal  title  to  land,  cannot  be  main- 
tained by  one  out  of  possession.  Carberry 
V.  Railroad  Co.,  44  W.  Va.  260,  28  S.  B.  694 ; 
Moore  v.  McNutt,  41  W.  Va.  695,  24  S.  B. 
682;  Christian  v.  Vance,  41  W.  Va.  764,  24 
S.  B.  596 :  Smith  v.  O'Keefe,  48  W.  Va.  172, 
27  S.  B,  353 ;  Davis  v.  Settle,  43  W.  Va.  17, 
26  S.  B.  667;  Freer  v.  Davia,  62  W.  Va.  1, 
43  8.  B.  164,  69  L.  B.  A.  566,  94  Am.  St 
Rep.  805;  Sansom  v.  Blankeship,  53  W.  Va. 
411,  44  S.  B.  408;  Mills  v.  Henry  Oil  CO- 
ST W.  Va.  265,  50  S.  E.  157 ;  Logan  v.  Ward, 
68  W.  Va.  366,  62  S.  E.  398;  Whitehouse  v. 
Jones,  supra.  Tbe  case  of-  De  Camp  v. 
Camahan,  28  W.  Va.  839,  would  seem  to 
bold  the  opposite  doctrine;  but,  on  that 
point,  that  case  Is  practically  overruled  by 
Moore  v.  McNutt,  supra.  There  Is  one  ex- 
ception to  tbe  general  rule  above  stated,  and 
that  Is,  that  a  bill  to  set  aside  a  tax  deed 
or  a  tax  sale  may  be  maintained  by  one 
out  of  possession.  It  Is  clear  to  us  that,  after 
reversing  the  decree  restoring  the  lost  deed 
aa  to  the  Infant  plaintiffs,  we  cannot  go 
farther,  and  determine  the  question  of  title 
between  them  and  tbe  purchasw  In  the  lien- 
creditors*  suit 

(2)  The  rights  of  tbe  three  plaintiffs, 
■wha  wm  adults  when  the  decree  restor- 


ing the  deed  was  entovd.  It  will  be  ob- 
served that  this  suit  was  Instituted  nearly 
six  years  after  tbe  decree  restoring  the 
deed  was  entered.  Section  7,  c  182,  Code 
1906.  does  not  give  addltlwial  r^ts  or  reme- 
dies to  adolt  parties  to  a  salt  to  show  cause 
against  a  decree  therein,  or  extoid  the  time 
In  which  they  may  do  so  by  any  procedure 
available  to  them.  Adult  jwrtieB,  who  have 
waited  until  tbe  tUne  has  passed  for  any 
other  remedy  given  them  by  law  to  obtain 
a  reversal  of  a  decree  for  error  appearing  In 
the  record  are  not  ^titled  to  Join  with  infant 
parties  in  an  original  bill  to  reverse  the  de- 
cree for  an  error  appearing  In  the  record. 
These'  three  adult  parties  cannot  maintain 
the  bill  to  remove  a  cloud  upon  the  legal 
title  to  the  land,  because  they  also  are  not  In 
possession.  It  Is  not  perceived  that  there  la 
any  other  ground  upon  which  these  three 
adult  plalntltlfe  can  maintain  this  bill,  under 
the  pleadings  and  proofs. 

(3)  The  rights  of  the  two  plaintiffs,  who 
were  adulta  when  this  suit  was  Instituted, 
and  were  infants  when  the  decree  restor- 
ing the  deed  was  entered.  It  does  not  appear 
that  this  suit  was  instituted  within  six  months 
after  these  two  plaintiffs  became  21  years 
of  age.  There  Is  no  averment  In  the  bill 
to  that  effect  The  bill  must  show  their 
right  to  show  cause  against  the  decree,  and 
must  place  them  within  the  terms  of  the 
statute.  Seymour  v.  Alklre,  47  W.  Va.  302,. 
34  g.  B.  95a  l^erefore,  under  the  allega- 
tions of  the  bill,  these  two  plaintiffs  are  la 
no  better  situation  than  tbe  three  adult 
plalntlfb,  who  were  adulte  at  tbe  time  the 
decree  restoring  the  deed  was  entered. 

We  have  not  considered  the  demnrr^  to- 
tbe  bill  separately.  No  point  was  made  In 
argument  on  the  demurrer,  and  our  dispo- 
sition of  the  merits  likewise  disposes  of  the 
questions  arising  on  demurrer.  Tbe  bill 
seems  entirely  sufficient  as  to  tbe  infant 
plaintiffs,  for  tbe  purpose  of  showing  error 
In  tbe  decree  restoring  the  deed. 

Our  conclusion  is  that  the  final  decree  In 
this  suit  must  be  reversed  as  to  the  Infant 
plaUitiffs,  and  affirmed  as  to  the  adult  plain- 
tiffs; and  that  the  decree  entered  at  October 
term,  1895,  in  the  cause  of  A.  J.  Poling 
against  L.  O.  Poling  and  others,  in  effect 
restoring  the  deed  made  by  Mary  B.  Poling 
to  her  husband,  A.  J.  Poling,  and  adjudicat- 
ing that  the  decree  stand  In  place  of  the 
deed  as  tbe  evidence  of  title  of  said  A.  J. 
Poling,  and  that  the  decree  be  recorded,  etc., 
be  reversed,  set  aside,  and  annulled  as  to  the 
Infant  plaintiffs  in  this  suit  This  decision 
is  without  prejudice  to  any  ronedy  at  law 
to  which  tbe  plaintiffs  are  entitled,  for  tbe 
purpose  of  adjudicating  the  aaartlQii  at  title 
to  the  land. 
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McOLUNO  T.  PBIOB  et  aL 

(SoprcoM  Ooart  of  Appeals  of  WuA  ^igliiia. 
Dee.  iCwoe.) 

1.  JusTion  or  thx  Feaob— Affuit— Dimxs- 


An  appeal  from  a  judgment  of  a  justice 
of  the  peace,  granted  under  the  prorisions  of 
notion  174  of  diapter  CO  of  the  Code  [Code 
1006,  {  212S]  after  the  expiration  of  10  d&ja 
from  the  date  of  the  judna^t,  for  cause* 
vhich  coald  not  have  injured  or  prejudiced  the 
petitioner  if  he  bad  been  reaaonably  cartful 
and  diligent  in  attending  to  hii  interesti.  Is 

6roperJy  diamiseed  aa  having  been  Improvldent- 
r  awarded. 
Sl  Sams— Tddb  or  TASina  Appui.. 

That  the  justice,  after  the  trial,  but  be- 
fore rendition  of  his  judgment,  expreised  to 
an  attorney,  who  had  represented  the  petition- 
er tn  the  trial,  his  intention  to  render  Judgment 
for  the  petitioner,  but  had  later  riven  judgment 
against  mm ;  that  petitioner  had  oeard,  through 
his  attorneys,  that  the  Judgment  was  in  hla 
favor;  and  that  he  had  not  ascertained  what 
bad  actually  been  done,  ootU  after  the  expira- 
tion of  the  10-day  period— do  not  constitute 
good  cause  for  not  having  obtained  tin  appeal 
witUn  aaid  period. 
(Syllabni  by  the  Gooit) 

Brror  to  Otrcalt  Oonrt,  Oreubrler  Ooontf* 
Action  by  a    UbOlniif  HgaUut  3.  D.  Price 
and  others.  Jndgmait  for  defeodanta  before 
ft  Justice,  and,  from  an  order  dismissing  his 
anneal,  plaintiff  brings  error.  Affirmed. 

WUlUms  A  Dice,  for  plaintlfr  in  error. 
Prestni  ft  Wallace^  for  defendanti  In  error. 

POFFBNBABGBB,  J.  Cbas.  U  McClUDg 
obtained  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  Greenbrier  county  dlBmisslng 
bis  api>eal  from  a  judgment  rendered  against 
bim  by  a  justice  of  the  peace,  In  favor  of  J. 
D.  Price,  granted  the  judge  of  said  court 
after  the  expiration  of  10  days  from  the  date 
of  the  judgment,  on  the  ground  tliat  the  jus- 
tice had  misled  him  Into  the  belief  that  he 
would  render,  or  had  rendered.  Judgment  In 
his  favor.  After  the  granting  of  the  appeal, 
the  term  of  the  judge  who  allowed  It  expired, 
and  his  successor,  deeming  the  cause  stated 
In  the  petition  for  his  not  baring  taken  the 
ai^»eal  within  10  days  Insufficient,  dismissed 
it  on  motion.  The  petition  states  that  the 
action  was  tried  on  the  6th  day  of  July.  1901, 
and  judgment  rendered  on  the  next  day ; 
that,  on  the  day  after  the  trial,  the  Justice,  re- 
sponding to  a  request  of  one  of  petitioner's 
attorneys  as  to  whether  he  had  rendered  judg- 
ment, said  he  bad  not  entered  it,  but  be  In- 
tended 'to  reader  Judgment  in  petitioner's 
favor  for  fCO  at  least,  and  perhaps  more; 
that,  while  on  his  way  home,  on  said  6th  day 
of  July,  the  day  after  the  trial,  he  was  indi- 
rectly informed  by  another  one  of  his  attor- 
neys, by  means  of  a  telephone  message  to  a 
third  party  for  delivery  to  him,  that  judgment 
had  been  rendered  In  bis  favor  for  the  sum 
of  4250;  that  the  justice.  Instead  of  giving 
judgment  for  him  In  any  sum,  rendered  a 
Judgment  against  him  for  costs;  and  that 
be  had  no  knowledge  ot  thia  fact  until  after 


tbe  lapse  of  more  than  10  days  ftom  tbe  date 
of  the  judgmoit 

We  do  not  think  the  facta  stated  show  good 
cause  for  failure  to  take  an  appeal  witbln  10 
days.  It  must  amount  to  fraud,  mistake,  sur- 
prise, or  adventitious  drcnmstances  over 
wbldi  Che  part7  had  no  ocmtroL  No  repre- 
sentation or  agreemrat,  prejudicial  to  the 
plalntlfiC  in  error,  was  made  by  the  opposite 
party,  and  tbe  justice  did  not  represent  that 
any  judgmoit  bad  been  rendered.  If  he  ex- 
pressed an  intention  to  render  a  certain  Judg- 
ment, it  Imposed  no  duty  uptm  him  to  do  so, 
and  the  attomerf  to  whom  be  made  the  state- 
ment, as  well  as  his  client,  was  bound  to 
know  that  be  might  finally  come  to  a  differ- 
ent conclusion.  What  be  said  In  no  way  ob- 
structed or  Intufered  with  tbe  right  of  Ue- 
Olnng  to  asoortaln  what  tiie  judgment  wai 
after  it  had  been  rendered.  It  In  no  senae 
put  tbe  matter  beyond  bis  omtioL  Viewing 
his  situation  in  the  most  favorable  llgiht,  be 
was  Injured  by  relying  upon  a  repreeentatioa 
made  by  tbe  Justice,  not  fraudulent,  not  with- 
in tbe  duty  of  the  Justice,  and  not  such  in 
character  aa  tended  to  preclude  him  from  as- 
certaining and  insisting  iqkhi  his  rights  in  tbe 
premisee.  Thus  the  case  appears  to  fall  dear- 
ly within  the  principle  applied  in  Powell  v. 
Miller,  41  W.  Ya.  871,  28  S.  IL  6B7.  In  that 
case,  the  appellant  had  rdled  npoa  the  prom- 
ise <tf  tbe  justice  to  prepare  an  appeal  bond 
for  him  within  the  10-day  period,  and  his 
failure  to  do  ao  was  held  not  to  be  snffldent 
cause  for  allowing  an  appeal  after  the  end  of 
that  period.  The  petition  disclosed  a  want 
of  diligence.  Beli^  on  the  ground  of  sur- 
prise cannot  be  allowed  to  one  whose  own  neg- 
ligence or  lack  of  diligence  constltotes  tbe 
real  canae  of  the  Injury  of  which  be  com- 
plalna. 

Seeing  no  ema  In  tbe  Judgment  Gomplalned 
of,  we  affirm  It 
Affirmed. 


STUOKEIT  T.  MIDDLE!  STAINS  UOAX 
BUM}.  &  CONST.  GO. 

(Supreme  Ooort  of  Appeals  of  West  mxitaiL 
Dee.  11.  1906.  Behearisg  Denied  Jan.  "lO, 

1907.) 

UisnBT— AssuicFTion  or  UauKiona  Dbbt. 

One  who  purchases  land  which  ts  SDbj«ct 
to  an  umrioua  trust  debt,  and  aaBoines  tb« 
payment  of  such  ddit  as  part  of  tbe  ocmsiden- 
tion  for  his  purdiasft,  cannot  be  rdUeved  ftom 
the  asory. 

[Ed.  Note.— For  cases  In  pdnt,  see  Cent.  Dig. 
vol.  47,  Usury,  |«  142,  148.1 

(Syllabus  by  the  Coort.) 

Appeal  from  (Mrcult  Ooort,  Tucker  Oonnty. 

Bill  by  B.  A.  8tn<^fi7  agahist  the  Middle 
Stetes  Loan,  Building  &  0(mstmctl(m  Cooi- 
pany.  Decree  tor  plaintiff,  and  dtfendant  ap- 
peals.   Beversed,  and  bill  dlamiawd  In  part 

a  O.  Btrleby,  for  appellant  B.  D.  Htiro- 
uhnua,  for  app^leib 
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COX,  J.   In  Mueli,  18SB.  H.  J.  Wasoner 
obtained  from  On  Middle  States  Loan.  Build- 
ing ft  Ckmstrnctlan  Gbmpanr,  a  ooiporatlon 
under  Uie  laws  of  Hairhmd,  a  loan  of  |600 
<n  stock  of  said  corpwatlon  then  beld  br 
him.  For  this  loan  Wagoner  ezecoted  to  the 
corporation  his  bond  In  the  penalty  of  ^IJHOO, 
dated  the  11th  day  of  SCarcb.  1888,  condition- 
ed     the  payment  of  the  loan  and  interest 
thereon,  togetiio:  with  all  dnes  and  pronl- 
dbu;  ontll  the  maturity  of  the  said  atoA 
upon  which  the  loon  was  obtataied  In  ac- 
cordance with  the  hy-lAwa  of  the  corporation. 
To  secure  the  payment  of  the  loan  and  the 
performance  ot  llie  conditions  of  the  bond, 
Wf«oner  and  wife  executed  a  deed  of  trust, 
also  dated  the  Utb  day  of  March,  1898.  con- 
veying to  Alexander  Ndl  and  O.  O.  Strleby, 
trustees,  a  lot  of  land  in  the  town  of  DaTlSb 
By  deed  dated  the  1st  day  of  April,  188B. 
Wagona  and  wife  couTflcred  the  lot  to  the 
plaintiff,  Benjamin  A.  Stnckey,  the  deed  re- 
dthig  that  the  consideration  therefor  Is 
000  In  band  paid.   At  February  rules,  1901, 
the  plaintiff,  Stnckey,  filed  his  bill  in  the  clr^ 
cult  coart  of  Tucker  county  against  the  cor- 
poration, Wagoner  and  the  trastees,  alleging 
that,  as  part  of  the  consideration  for  the  pur- 
chase of  the  lot,  the  plaintiff  assumed  the 
debt  owing  by  Wagoner  to  the  corporadon; 
that  thereafter  the  corporation  looked  to  him 
for,  and  collected  from  him,  the  monthly  In- 
stallments on  said  debt  until  the  montii  of 
March,  1000,  when  he  refused  longer  to  pay; 
that  np  to  the  time  of  the  conveyance  of  the 
lot  to  him.  Wagoner  had  paid  the  monthly  In< 
stallments  on  the  debt,  and  that  the  pay- 
ments by  Wagoner  and  plaintiff  were  more 
than  snfficl^t  to  pay  the  debt,  and  that  the 
contract  whereby  Wagoner  obtained  tbe  loan 
was  usurious,  and  praying  an  accounting  as 
to  the  debt,  a  release  of  the  deed  of  trust,  and 
for  general  and  spedal  relief.    The  answer 
of  the  corporation  admits  the  allegation  of 
the  bin  to  the  effect  that  the  plaintiff  assum- 
ed the  debt  owing  by  Wiigoner  to  the  corpo- 
ration as  a  part  of  consideration  for  tbe  pur- 
chase of  the  lot  Wagoner  filed  an  answer  In 
which  he  did  not  make  the  defense  of  usury 
or  authorize  the  plaintiff  to  do  so.   The  case 
was  referred  to  a  commissioner  to  state  the 
account  and  for  other  purposes.  On  the  26th 
of  Norember,  1901,  counsel  for  all  the  par- 
ties appeared  in  court  and  waived  the  order 
of  reference  and  agreed  that,  If  the  contract 
in  controversy  be  held  usurious,  then,  upon 
calculation  by  partial  payments  at  6  per  cent 
Interest  there  would  be  due  to  the  plaintiff 
from  the  corporation  the  sum  of  $^G9.78,  with 
Interest  from  the  15th  day  of  NoTember,  1904, 
and  that  If  the  contract  be  beld  not  usuri- 
ous, there  would  be  due  to  the  corporation 
from  the  plaintiff  the  sum  of  $498.56,  with 
Interest  from  said  date.  Thereupon  the  court 
held  that  the  contract  was  usurious  and  that 
the  plaintiff  was  entitled  to  he  relieved  from 
the  nsnry,  and  aat«%d  a  final  decree  in  favor 


of  the  plaintiff  against  the  corporation  for 
the  sum  of  $260.78  with  Interest  and  coata» 
and  directed  a  release  of  the  deed  of  trust 
From  this  decree,  the  corporation  obtained 
an  appeaL 

Aasnmlng  that  tba  is  nsnrloiu,  wbl<A 
wa  do  not  doclda,  the  vital  question  In  thia 
case  Is:  ^pan  tbe  plaintiff,  nnder  the  circum- 
stances trteted,  be  reliered  from  the  usury? 
^nie  contract  whereto  Wagoner  obtained  the 
loan  from  the  corporation  was  a  building  and 
loan  aasodatioa  contract  providing  for  the 
monthly  payment  of  Interest,  dues,  and  pn- 
mlnms  until  the  maturity  of  the  Bto(±  upon 
which  the  loan  was  obtained.  WheOier  tbm 
contract  was  usurious  or  not,  the  plaintiff  as- 
sumed the  payment  of  the  debt  thereby  cre- 
ated. It  la  not  claimed  that  the  plaintUTa 
contract  with  Wagonm  was  usurious.  If  the 
plaintiff  la  compiled  to  pay  the  nsnrtons  debt 
he  does  nothing  more  than  be  agreed  with 
Wagoner  to  do  in  the  purchase  of  the  lot 
If  the  plaintUT  should  be  rellered  frcnn  the 
paymott  of  usury,  he  would  pay  less  for  the 
lot  than  be  agreed  to  pay.  The  principles 
goranlng  this  case  are  well  settled  In  this 
state.  The  defense  of  usury  is  personal  to 
the  debtor.  One  who  purchases  land  which 
is  charged  with  a  usurious  debt  and,  as  part 
of  the  consideration  for  his  purchase,  as- 
sumes tbe  payment  of  the  debt,  cannot  be  re- 
lieved from  the  usury.  Spengler  v.  Snaf^,  5 
Leigh  (Va.)  478 ;  Crenshaw's  Adm'r  v.  Clark. 
6  Leigh  (Ta.)  66 ;  Smith  v.  McMillan,  46  W. 
Va,  B77,  43  S.  E.  283 ;  Lee  v.  Feamster,  21 
W.  Va.  106,  46  Am.  Rep.  540;  Snyder  v. 
ConstmcUon  Co.,  SZ  W.  Va.  6D5,  44  8.  B.  2S0 ; 
Harper  v.  Building  Ass'n,  55  W.  Va.  140,  46 
8.  E.  817 ;  Chenowetb  v.  Building  Ass'n  (W. 
Va.)  58  S.  E.  650.  In  Harper  v.  Building 
Ass'n,  tbe  property  on  which  the  usurious 
debt  was  charged  had  l>eeh  twice  conveyed 
after  being  so  charged.  The  original  debtor, 
as  well  as  both  alienees,  made  the  defense 
of  usury,  and  that  was  held  sufficient  to  raise 
the  question  of  usury.  In  that  case  It  was 
also  held  that  a  purchaser  of  real  estate  char- 
ged with  an  usurious  debt  cannot  defend 
against  the  ubiut,  unless  the  debtor  unites 
with  him  In  the  defaise,  or  his  acquiescence 
and  consent  to  such  defense  appear  in  the 
record.  In  this  case  the  original  debtor. 
Wagoner,  neither  made  the  defense  of  usury 
himself  nor  Joined  with  the  plaintiff  In  so 
doing,  nor  in  any  way  acquiesced  and  con- 
sented In  such  defense  by  the  plaintiff.  The 
principles  stated  leave  the  plaintiff  without 
right  In  this  case  to  be  relieved  from  the 
usury,  If  the  contract  be  usurious ;  and  they 
are  conclusive  of  the  case  In  the  absence  of 
novation.  In  Ghenoweth  v.  Building  Ass'n, 
novation  Is  defined  to  be  the  substitution  of 
<me  debtor  by  mutual  agreement  for  another, 
whereby  the  old  debt  is  extinguished.  In  or- 
der to  make  a  novation,  there  must  be  an 
eztlngnlshm^t  of  the  c^d  debt,  which  Iuk 
plies  the  release  <tf  tbe  original  debtw.  Tbla 
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record  does  not  disclose  snch  a  state  of  facts. 
Tbe  plaintiff  does  allege  in  the  bill  that  the 
shares  of  stoc^  In  the  corporation  were  trans- 
fared  to  him  by  Wlagoner,  and  there  is  er- 
hiblted  with  the  bill  a  passbook  purporting  to 
show  payments  by  Stnck^  to  the  corporati(»k 
These  payments  were  entered  on  the  passbook 
in  the  name,  or  Initials,  of  H.  J.  Wagoner 
as  collector  tor  the  corporation,  exTcept  two 
wbldi  were  altered  in  the  name  of  Smith  as 
such  collector.  In  the  case  of  Ghaioweth  v. 
Building  Ass'n,  snpra,  which  inToIved  a  builds 
lag  and  loan  association  contract,  there  had 
been,  a  transfer  of  the  stock  and  a  new  ac- 
count opened  by  tbe  bolldlitf  and  loan  asso- 
ciation with  tbe  pnrdbaser  of  tbe  property 
upon  whidi  tbe  debt  was  charged,  but,  as  In 
13iiB  case,  there  had  bem  no  exttugoisbment 
of  tbe  old  d^t  and  no  release  of  the  original 
d^tor.  The  court  properly  held  that  there 
was  not  a  noratint  and  we  so  hold  In  this 
case. 

The  Middle  States  Loan.  Bnlldlng  A  Gour 
strnctlon  CSompony  by  Its  answer  does  not 
pray  afflrmatlTe  relief  eiflier  by  way  of  de- 
cree agalnat  tbe  plaintiff  or  enforcemoit  of 
the  trust;  bnt  the  plaintiff,  having  come  in- 
to eqvllT  for  an  acooontliis  and  for  relief 
against  an  allied  nsnrions  d^t,  we  think  It 
Is  proper  to  adjudicate  In  this  snlt  the  amount 
of  the  debt  in  accordance  with  the  agreement 
of  record  of  the  parties. 

For  the  reasons  stated,  the  decree  complain- 
ed of  is  reversed,  and  tbe  amount  of  the 
tmst  debt  mentioned  in  the  bill  and  exblhita 
and  evidenced  by  tbe  bond  of  the  defendant 
Wagoner  to  the  corporation,  dated  the  11th' 
day  of  March,  1893,  Is  ascertained  to  be  $496.- 
66,  with  inters  from  the  15tb  day  of  No- 
vember, 1901,  until  paid  and.  as  to  all  other 
relief  prayed  for  in  the  plaintiff's  bill,  the  bill 
Is  dismissed.  This  decision  Is  without  prej- 
udice to  any  right,  remedy,  or  proceeding  on 
the  part  of  the  defendant  corporation  for  the 
collection  of  the  debt,  the  amotiat  of  which 
is  here  ascertained,  or  for  the  enforcement  of 
ttw  tmst  secarlng  the  aeme. 


WAMSLBT  V.  WARD. 

(Supreme  Court  of  Airaeals  of  West  Virginia. 
Dee.  Iiri90e.) 

1.  ASSIONUBHTS    —    ObDEI    01*  PABTIOULAB 

Fund— Action  on  Oboeb— Acceptance. 
Where  an  order  Is  drawn  tor  a  certain  snm 
to  be  paid  out  of  a  particular  fund,  and  the 
amoant  of  the  order  is  not  equal  to  the  entire 
fund,  no  action  at  law  con  be  maintained  there- 
on by  the  payee  against  the  drawee  if  be  baa 
not  consented  to  or  nccepted  the  order. 

[Ed.  Note.— For  cases  in  point,  see  C3ent  Dig. 
to).  4,  Assignments,  8  09.J 

2.  S AMI— EQUIT ABLE  ASSiaNMCNT— GNFOBCK- 
ICBNT  IN  SqUITT. 

Such  an  order  operates  as  an  equitable 
anianment  of  Bach  fund  or  debt  pro  tanto,  and, 
while  a  court  of  law  will  not  so  recofciiize  it 
by  permitting  an  action  to  be  maintained  there- 


on, yet  a  court  of  equity  win  noogidae  and  ea* 

fOroe  it 

[Ed.  Note.— For  cases  in  point,  Me  Cent.  Dig. 
vol.  4,  Assignments,  S  M-J 

(Syllabus  by  the  Court) 

Bnw  to  Olrcnit  Court,  Randolph  County. 

Action  by  B.  D.  Wamsley  against  LIna  A. 
Ward.  Judgment  for  def^dant,  and  plaintiff 
brings  error.  Reversed,  and  Judgment  leih 
dered  for  plaintiff. 

W.  B.  Maxwell,  for  plaintiff  in  errw.  TU- 
bott  St  Hoover,  for  defendant  In  emw. 

SANDERS,  J.  This  is  a  writ  of  error  to  a 
Jndgmoit  of  the  circuit  court  of  Randolph 
county,  rendered  in  an  action  wherein  E.  D. 
Wamsley  was  plaintiff  and  Llna  A.  Ward 
was  defendant  The  plaintiff  filed  with  his 
declaration  an  affidavit,  claiming  the  sum  of 
¥352.11  to  be  due  to  blm  from  the  Avoidant 
The  defendant,  over  the  objection  of  the 
plaintiff,  was  permitted  to  plead  an  offset  of 
$380,  whldi  plea  was  verified  by  affidavit, 
and  upon  wtUch  issue  was  Joined.  On  the 
trial,  after  all  the  testimony  had  been  Intro- 
duced, the  plaintiff  demurred  to  the  evldmce. 
Thereiqran  tbe  Joiy  returned  an  alt^nativs 
verdict,  finding  the  sum  of  9376  for  the  plahi- 
tlff  If  tbe  law  upcm  the  demurrer  be  for  him, 
and,  if  not,  then  finding  for  the  defendant 
In  the  sum  of  940.80.  The  Judgment  upon  the 
demurrer  was  for  the  defraidant  | 

The  plaintiff  assigns  two  gronnda  for  re-  j 
versal :  First,  because  Minerva  Wamsley,  as 
administratrix  of  the  estate  of  J.  S.  Wamsley, 
deceased,  bad  no  right  to  assign  tbe  assets 
In  her  hands  to  be  administered;  and  sec- 
ond, because  the  plaintiff  was  indebted  by 
open  account  to  tbe  said  Minerva  Wamsl^ 
as  snch  personal  representative  In  an  amount 
larg^y  in  excess  of  the  amoant  of  the  order 
hereinafter  referred  to,  and  tiiat  an  assign- 
ment of  a  part  only  of  such  fund,  wlttaoat  his 
consent,  or  acc^tance  of  the  order,  could 
not  be  enforced  in  a  court  of  law.  We  will  j 
not  dispose  of  the  first  ground  assigned.  It  ' 
Is  unnecessary  to  do  so,  because  a  dlapoaltlon 
of  the  second  assignment  Is  conclusive  of  the 
case.  It  appears  from  tbe  pleadings,  and 
also  from  the  evideace,  that  the  set-off  relied 
upon  Is  an  order  drawn  by  Minerva  Wamsley. 
administratrix,  on  the  plaintiff,  and  In  favor 
of  the  defendant,  for  the  sum  of  9380,  and 
that  the  plaintiff,  at  the  time  of  the  giving 
of  the  order,  and  filing  at  the  plea,  was  in-  \ 
debted  to  Minerva  Wamsley,  administratrix,  i 
in  a  sum  largely  In  exceea  of  the  amount  of  I 
the  order.  It  does  not  appear  that  the  plain-  I 
tiff  assented  to  the  giving  of  the  order,  nor 
does  it  appear  that  there  was  ever  any  ac- 
ceptance of  it  by  him.  It  will  be  seen  that  the 
order  was  drawn  tor  a  part  only  of  the  in- 
debtedness owing  from  tbe  plaintiff  to  Miner- 
va Wamsley,  administratrix,  and,  this  beinf 
so,  the  question  arises  as  to  whetiier  or  not 
an  action  at  law  can  be  maintained  for  tbe 
recovery  of  a  partial  assignment  of  a  debt. 
The  ordw  referred  to  <^^ated  as  an  eoui- 
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table  aaBlgnment  of  tlw  tmA  pro  tanto,  not 
only  aa  regards  the  drawer  and  payee,  bnt 
also  aa  regards  the  drawee,  though  the  order 
be  not  aaaented  to,  or  accqited  by,  him. 
Wblle  It  Is  nnlTenally  held  that  an  order 
SlTen  to  a  party  directing  the  payment  ct  the 
whole  of  a  particnlar  fund  openitee  aa  an 
equitable  oulgnmoit  thereof,  and  tiiat  fbe 
payee  may  maintain  an  actira  at  law  thenoa, 
yet,  if  tiie  order  la  glTen  for  a  part  of  a  par- 
ticnlar fnnd,  and  while  it  operatee  o  an 
equitable  assignment.  It  is  equally  aa  well 
settled  that  It  cannot  form  the  baida  of  an 
action  at  law.  Some  courts  hold  that,  when 
an  wder  is  given  for  a  part  al  a  fnnd  only, 
It  doea  not  erai  operate  oa  an  equitable  as- 
■Igmnoit  inro  taato,  and.  If  not  acoq>ted  or 
assented  to^  is  entirely  InoperattTe.  This, 
however,  is  contrary  to  the  rule  which  ]^ 
valla  la  thla  atate.  Our  courts  hold  that, 
while  courts  of  law  will  In  no  manner  recog- 
nize eudi  partial  assignments  or  ord^s  as 
equlteble  assignments,  yet  a  court  of  equity 
will  recognize  and  enf<»oe  tb^.  The  case 
of  First  National  Bank  v.  Klmberlands,  16 
W.  Va.  688,  Is  absolutely  controlling  ot  the 
case  here.  That  case  Is  well  considered,  and 
lays  down  tiie  rule  which  we  have  ai»plled 
wltti  clearness  and  precision,  and  dtes  no- 
menras  authorities  for  Ito  support 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  Judgment  entered  f<^  the  plain- 
tiff, but  without  prejudice  to  the  right  ot  the 
defendant  to  institute  such  proceeding  as 
Bbe  may  be  advised  is  proper  for  the  reoov- 
ery  of  her  claim  relied  upon  as  on  oBwet  In 
this  action. 


CHAMBERS  et  al.  v.  OUNB  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  aO;  190a  Rehearing  Denied  Jan.  10. 
1907.) 

1.  GouNTin  —  Bnf OVAL  or  Coinrrr  Skat— 
Sfboiax  EtKCnOM. 

Where  a  vote  oi>on  the  qnestion  of  the  re- 
moval of  the  coun^  seat  of  a  county  has  been 
taken  at  a  general  election,  nnder  the  provi- 
aions  of  section  15,  c.  89,  Code  1006,  Annotated 
(section  1217),  and  the  election  on  such  gnesti<m 
has  been,  upon  the  hearing  of  a  contest  as  to 
the  result  of  such  vote,  by  the  county  court  held 
to  be  "not  legally  held  and  returned,  and  waa 
Invalid  and  void,^'  it  Is  competent,  while  micb 
final  decision  and  Judgment  remain  valid  and 
unquestioned  by  le^  proceedings  to  review  the 
same,  for  the  county  conrt,  upon  receiving  the 
petition  of  the  requisite  nnmber  of  legal  voters 
of  their  county  asMng  therefor,  to  order  the 
holding  of  a  spedal  election  tm  said  purpose 
in  a  rabeenaent  yea'r  in  which  no  general  elec- 
tion is  held  as  provided  In  said  section. 

2.  BOITDS— PBEsmcmoNS. 

In  the  absence  of  anything  showing  a  dif- 
ferent intention  in  the  ^vlng  of  a  statutory 
bond.  It  will  be  presumed  that  the  intention  of 
the  parties  was  to  execute  such  a  bcmd  as  the 
law  required. 

nOd.  Note.— BV)r  cases  In  pointt  see  Coit  Dig. 
vol.  a  Bonds,  H  »5-40%.l 

3.  Saw— ConnBTTcrioK. 

So,  where  a  bond  Is  given  under  the  au- 
tiioritar  of  a  statute  that  which  is  not  ez- 


f tressed  bnt  slioold  have  been  Incorporated  is 
ccluded  In  the  bond,  while  that  which  is  not 
required  by  the  statute  Is  excluded.  If  it  is 
Bumciently  clear  from  the  bond  itself  that  the 
intention  of  the  parties  was  to  comply  with  the 
law  in  its  execution. 

[Bd.  Noto^For  cases  In  point,  sat  Oent.  Dig. 
vol.  8.  Bonds,  H  3iM0%.] 

4,  Sams. 

Reed  v.  Hedges,  16  W.  Va.  167,  Syl.  Point 
4:  Furniture  Co.  v.  McGuire,  83  8.  B.  813,  46 
W.  Vr.  328,  Syl.  Points  2,  3,  and  0,  76  Am.  St. 
Rep.  822;  and  State  v.  Wotrlng,  49  8.  B.  365. 
M  W.  Va.  391,  Syl.  Point  2,  approved  and 
applied. 

6.  Counties  —  Removal  of  Codmtt  Skat^ 
Petitiok. 

When  the  dtizens  of  a  county  desire  the 
relocation  of  their  county  seat  and  file  with  the 
county  court  their  petition  under  the  pn>- 
visions  of  said  section  15,  c.  39,  Code  1906. 
Annotated  (section  1217)  and  said  petition  is 
rignad  on  several  separata  papers  all  to  the 
same  effect  and  naming  the  same  place  to  be 
voted  for  as  the  place  at  which  the  relocation 
shall  be  made,  such  several  separate  papers, 
without  regard  to  the  number  thereof  cMirtltato 
together  one  petition  only. 
(Byllabns  by  the  Conrt) 

Brror  from  Circuit  Conr^  Wytnntng  County. 

Action  "by  A.  L.  Chambers  and  others 
against  H.  M.  Cllne  and  otheta.  Judgment 
for  defendants,  and  petltlonoa  bring  error. 
Affirmed. 

Cbllton,  MacCorkle  &  GbUton,  John  B. 
Blake.  James  H.  Gllmore,  and  R.  R.  Smith, 
for  plaintiffs  In  error.  John  M.  McGrath, 
J.  Lewis  Bumgardner,  M.  F.  Matheny,  D.  B. 
French,  and  J.  J.  Bwape^  tar  defmdante  In 
error. 

McWHORTER,  P.  On  the  8th  day  of  June, 
1906,  Jasper  N.  Cook  and  1,183  others,  dtizena 
and  legal  voters  of  Wyoming  county  filed  in 
open  court  In  the  county  court  of  Wyoming 
county  their  petition  praying  the  said  court 
to  make  an  order  directing  a  special  election 
to  be  held  In  said  county  for  the  purpose  of 
voting  upon  the  question  of  the  relocation  of 
the  county  seat  of  said  county  at  PlnevUle  at  a 
time  to  be  fixed  by  said  court  aa  required  by 
section  IB,  c.  89,  Code  1906,  Annotated,  to 
which  petition  was  annexed  the  affidavits  of 
Jasper  N.  Cook  and  H.  M.  Cllne  that  said 
signers  of  the  petition  were  l^al  voters  in 
said  comity,  and  the  said  Cline,  as  principal 
with  W.  O.  Sparks,  Jasper  N.  Cook  and  A.  B. 
Shannon  sureties  filed  their  bond  in  the  pen- 
alty of  $5,000,  which  bond  waa  received  and 
approved  by  the  said  county  court  under  the 
said  section  16,  wh^  tbe  county  court  or- 
dered a  special  election  to  be  held  in  said 
county  In  pursuance  of  said  petition  on  Tues- 
day, tbe  29th  day  of  August,  1005,  and  made 
due  provision  in  said  order  for  tbe  holding 
of  said  election  by  giving  the  necessary  no* 
tlces  and  appointing  commissioners  for  each 
of  the  several  voting  precincts  in  said  county. 
It  afterwards  being  suggested  to  tbe  court 
that  said  bond  filed  with  the  petition  might  be 
defective  in  the  conditions  thereof,  the  said 
court  called  a  special  term  to  be  held  at  the 
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conrtboase  of  said  eoontr  on  tbe  lit  day  of 
Jnl7>  1006,  for  tbe  imrposes,  among  other 
tblnct,  of  proTldlng  fbr  the  regiatratlon  of 
Totoi  of  the  county  prior  to  the  special  Sec- 
tion aforesaid,  and  "to  take  any  new  or 
amended  bond  which  might  be  offered  or  ten- 
dered concerning  tbe  special  election  to  be  held 
on  tbe  29th  day  of  Angiut,  1906."  At  said 
special  session,  so  called,  on  the  lat  day  oi 
July.  1905.  after  lecttlng  that  it  appeared  to 
the  court  from  statement  of  counsel  that  there 
might  be  some  question  as  to  the  legality  of 
the  bond  in  tbe  penalty  of  $6,000  wJttidi  was 
executed  by  said  Cllne  and  others  on  tbe  8th 
day  of  June.  1906,  in  compliance  with  the 
statute  requiring  a  bond  to  be  filed  oondl- 
ttoned  to  pay  tbe  costs  of  the  special  election, 
80  called,  "On  motion  of  H.  M.  Clbie  he  Is 
allowed  to  execute  another  and  sni^lem^ital 
bond  In  like  paialt^  In  this  cause  wltb  R.  L. 
Bower,  Jos^h  Maoe^  Isaac  Lambert  Ptallllp 
Lambert;  and  XDl  Moras  as  sureties  and  con- 
ditioned according  to  lav,  wbtdh  is  accord- 
ingly done  and  accepted  and  ordered  to  be 
filed  and  recorded  with  the  records  of  this 
court"  The  county  court  met  In  special 
session  on  the  81st  day  ot  Augost,  1906,  for 
the  purpose  of  canvassing  tbe  rotes  and  de- 
darinc  the  result  ot  said  qpedal  dectKm  at 
which  ttane^  and  before  Uie  result  was  ascer^ 
talned  and  declared,  a  recount  of  said  votes 
was  demanded  which  recount  was  refused  by 
tlie  commlSBlams.  On  the  i4H)lleatlim  of  A. 
L.  Chambers  and  others  to  tlie  circuit  court 
of  said  county  an  alternative  writ  of  manda- 
mus was  awarded  requiring  tbe  said  county 
court  to  meet  at  tbe  oonrthonse  in  special  ses- 
sion on  the  9th  day  of  October,  1006,  to  per- 
mit tbe  peUtttmers  to  contest  said  special  ac- 
tion held  on  the  2&th  day  of  August,  1906,  and 
commanding  said  county  court  to  make,  sign, 
ai^  seal  ail  pn^r  and  legal  bills  of  excep- 
tltms  which  migbt  be  necessary  to  complete  a 
record  in  tiu  iwoceedlngs  In  said  contest  or  to 
show  cause  why  It  should  not  do  so.  Said 
county  court  made  Its  return  to  said  writ, 
denylnc  that  said  court  had  declined  and  re- 
fused to  recount  said  votes  1^^  reason  of  what 
was  termed  in  said  writ  as  the  arbitrary  and 
Illegal  acts  of  respondent,  but  because  tiie 
court  was  of  fH>inlon  that  the  parties  failed 
to  make  sudi  demand  at  tbe  time  and  hi  the 
manner  required  by  law ;  that  th^  were  not 
advised  as  to  whether  any  Ulesal  votes  were 
cast  at  said  dectlon  in  favor  of  the  relocation 
of  tbe  county  seat  or  otherwise,  and  ther^re 
made  no  admission  or  denial  in  regard  there- 
to ;  did  not  admit  that  there  was  any  Irr^- 
lartty  In  tbe  proceedings  of  tiie  said  special 
sesrion  of  Augost  SI,  1906,  or  that  they  acted 
arbitrarily  or  Illegally,  and  expressed  a  will- 
ingness to  aoqulwce  In  the  Issuance  by  the 
circuit  court  tit  a  peremptory  writ  of  manda- 
mns  commanding  the  court  to  meet  at  tbe 
courthouse  on  a  day  to  be  fixed  In  said  writ 
fo;  the  purpose  of  recanvassing  and  recount- 
ing the  votes  cast  at  said  special  election  and 
of  permitting  the  petitioners  or  any  propor 


party  to  demand  a  recount  or  of  oonteetlng 
tbe  said  dectlon  should  they  so  desire. 
Thereupon,  on  the  18th  of  S^tember,  1906. 
the  circuit  court  made  said  altunative  writ 
peremptory,  requiring  the  said  county  court 
to  meet  at  their  courthouse  on  the  9tb  day  of 
October,  1906,  and  providing  that  **at  said 
meeting  they  shall  permit  said  petltlonos  ts 
contest  said  Section  as  to  any  legal  mattics 
pres«ited  to  them  and  espedally  to  permit  a 
recount  of  the  ballots  cast  at  said  special  elec- 
tion and  do  and  perform  all  things  reqiolzed 
of  tbttn  by  tbe  peremptory  writ  of  mandamus 
herein  provided  for." 

In  pursuance  of  said  peremptory  manda- 
mus the  court  met  on  the  9th  day  of  Octcrtwr, 
1906,  In  special  session,  aft^  due  notloe  call- 
ing such  session,  when  the  contestants  by 
their  attorneys  moved  the  court  to  declan 
said  election  void  for  tbe  reason  that  an  dec- 
tlon  had  been  held  In  said  county  upon  the 
same  question  and  between  the  same  places 
on  the  8th  day  ot  November,  190i,  and  a  can- 
test  fliereof  had  been  InsUtnted  and  -was  uo- 
determined  dn  the  8th  d^  of  June,  1906^ 
when  Bsld  electl<m  on  that  day  was  ordoed 
to  be  htid,  and  In  support  of  said  motion  In- 
troduced a  certified  copy  of  the  recrad  In  the 
certiorari  proceedings  lately  pending  In  the 
drcQlt  court  of  said  county  and  dlsmlaaed  by 

final  OTder  of  said  court  entered  oa  the  

day  of  S^itomber,  1906,  which  motion  ma 
resisted  by  the  attorn^  for  the  contcetcos 
snd  overruled  by  the  court,  to  which  ruling 
of  the  court  the  contestants  at  the  time  ex- 
cepted, and  contestants  moved  tbe  said  dee- 
tlon  of  August  29, 1906,  be  declared  void  for 
the  reason  that  no  proper  petition  was  pre- 
sented to  the  court  asking  for  ssld  electlm; 
that  the  required  number  of  legal  voters  In 
Wyoming  county  did  not  sign  the  petition 
which  was  filed,  and  for  other  reascms  ap- 
parent upon  the  face  of  said  pettUon,  and 
tendered  In  support  of  said  motion  certified 
c<vles  of  the  petitlrai  snd  affldavlta,  which 
motion  was  oirerruled,  and  the  omtestants 
excited.  Contestants  moved  the  court  to 
declsre  the  said  electlou  void  because  ttie 
bond  executed  on  tiie  8th  day  of  Jme,  190B. 
at  the  time  said  election  was  ordered  was 
void  for  the  lack  ot  legal  ccmdltlons,  and  ten- 
dered In  evidence  a  certified  copy  of  said 
bond,  which  motion  was  iMlsted  by  contes- 
tees  who  tendered  a  certified  copy  of  a  bond 
executed  on  the  1st  day  of  Jn^,  1906,  to 
which  last  bond  the  contestants  objected  as 
evidence,  but  tbe  court  ovoruled  the  objee* 
tlon  Bni  permitted  said  bond  ot  July  1, 1006^ 
to  be  filed,  and  tbe  court,  having  considered 
both  of  said  bonds  In  evidence,  refused  to 
dedare  the  election  void,  to  whidi  rallns  ot 
the  court  the  contestsnts  excited  snd  tea- 
dwed  their  three  several  bills  of  exceptions 
marked  1,  2,  and  8  reqiectlvdy,  which  bills 
were  signed  and  sealed  and  made  a  part  ot 
the  record.  The  deric  of  the  county  court 
then  laid  before  the  court  tiie  certUIcateo  of 
the  result  (rf  said  tpedal  election  upon  the 
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unestioD  of  tbe  relocatioii  of  tbe  county  Mat 
of  the  county  at  PlnerUle  or  tba  town  of 
Castle  Bock  lu  said  county  bold  on  tbe  2&tli 
C&y  of  August.  190B,  and,  It  appearing  to  tbe 
court  that  the  varloua  notices  of  the  said 
election  were  published  and  posted  as  requir- 
ed by  law,  the  court  proceeded  to  ascertain 
and  declare  the  result,  when  It  was  ascertain- 
ed that  tbe  total  number  of  rotes  cast  at 
Mid  election  was  1,778  of  which  l,lld  votes 
were  cast  for  tibe  relocation  at  Plnevllle  and 
9B0  were  cast  against  relocation.  Tbe  con- 
testants tihen,  by  their  counsel,  moved  and 
demanded  that  the  court  open  the  sealed 
packages  of  ballots  cast  at  said  election  at 
certabt  precincts  named  and  to  recount  the 
same,  to  which  motion  contesteea,  by  counsel, 
objected,  which  objection  was  overruled  and 
tbe  craitestees  excited,  and  tbe  court  pro- 
ceeded to  <H;>en  said  pac^ges  and  found  that 
tbe  votes  cast  at  said  election  at  said  pre- 
dnctB  corresponded  In  all  respects  both  as 
to  the  number  wblcb  were  cast  and  the  re- 
sult thereof  with  the  cratlflcates  of  the 
result  certified  by  tbe  commisBloners  of  tbe 
election  theretofore  ascertained  and  declared 
by  the  court,  save  and  except  one  ballot  at 
Barker's  Ridge  district,  precinct  No.  1,  was 
found,  upon  which  the  poll  cleAa  had  not 
written  th^r  names'  on  tbe  Imck  thereof  as 
required  by  law,  which  tbe  conrt  threw  out 
and  rejected  as  an  Improp^  and  Illegal  ballot 
and  proceeded  to  declare  the  result  of  the 
election  so  held  on  the  29th  day  of  August, 

1905,  to  be  as  follows:  Total  number  of  votes 
east  in  the  county,  1,778.  of  which  1,118  votes 
were  cast  In  favor  of  the  relocation  of  the 
county  seat  of  said  county  at  Plnevllle  or  tbe 
town  of  Castle  Bock  and  of  which  600  votes 
were  cast  against  such  relocation  "from 
which  It  appeared  to  the  court,  and  the  court 
BO  decided,  that  fifty-one  and  three-flfths 
^1%)  more  than  three-flfths  of  the  total  votes 
cast  at  the  said  election  were  cast  In  favor 
of  tbe  relocation  of  the  county  seat  of  thla 
county  at  Plnevllle,  or  the  town  of  Castle 
Bocb  this  county,  the  said  last-named  place 
to-wlt:  Plnevllle  or  tbe  town  of  Castle  Rock 
in  this  county  Is  hereby  declared  to  be  the 
county  seat  of  Wyoming  county.  West  Vir- 
ginia, from  and  after  this  date" — and  ordered 
that  tbe  result  of  the  election  In  detail  be 
entered  In  the  record  book.  Tbe  contestants, 
by  tbelt  counsel,  excited  to  tbe  ruling  of 
the  court  In  ascertaining  and  declaring  the 
result  for  tbe  reasons  set  forth  hi  their  said 
bills  of  exceptions  numbered  1,  2  and  8. 
On  tbe  15th  day  of  November,  190S.  A.  L. 
Chambers  and  others  procured  from  tbe  judge 
of  tbe  circuit  court  of  Wyoming  coun^.  In 
vacation,  a  writ  of  certiorari  against  the 
county  conrt  of  Wyoming  county  to  review 
the  judgment  entered  on  tbe  9titi  day  of  Octo- 
ber, 1905,  respecting  said  eleetl(«  relocating 
tbe  county  seat  On  the  25tb  day  of  January, 

1906,  the  petitioners,  by  counsel,  moved  the 
tircnit  court  of  Wyoming  counly  to  dodcet 
tbe  said  cause,  and,  it  appearing  that  tbe  said 


writ  of  certiorari  was  duly  aerved,  was  on 
that  day  entered  as  of  tbe  first  day  of  tbe 
term.  The  def^danta  made  retom  to  said 
writ  of  certiorari  and  filed  with  said  return 
a  certified  copy  of  the  record  of  tbe  proceed- 
ings In  the  matter  of  the  contested  election 
before  tbe  county  conrt  of  Wyoming  county 
on  tbe  9th  day  of  October,  1900u  Tbs  conr 
testeea  moved  tbe  court  to  quash  tlM  petltUm. 
and  said  writ  of  certiorari,  and  to  ^smlss 
the  same  as  ImpiovldenUy  awarded,  and 
moved  the  court  to  confirm  tbe  action  and 
judgment  complained  of  In  tbe  caae  rendered 
on  the  9tb  day  of  October,  190C,  on  the  ground 
and  fw  the  reason  that  there  was  not  ahowD 
by  tbe  record  and  proceedings  "of  tbe  county 
conrt  of  Wyoming  county  any  ancb  error  in 
the  judgment  onnplalned  of  as  mtttied  the 
contestants  to  a  cevexaal  thereof,  and  the 
court  having  heard  the  arguments  of  counsel 
on  aald  motion  and  Injected  and  examined 
the  record  and  the  proceedings  In  the  causer 
waa  of  opinion  and  decided  that  tiie  Judg- 
ment ot  the  county  court  of  Wyomlns  county 
ought  to  be  sustained,  and  altered  its  judg- 
ment according  and  gave  judipnent  In  favor 
of  the  conteateee  against  the  contestants  A. 
tt.  Ctaamben  and  others  for  costs.  To  wbid» 
Judgmoit  the  contestants  obtained  from  this 
court  a  writ  of  error  and  supuBedeaau 

It  is  insisted  by  tbe  contestants  that  the 
conrt  erred  In  luAfflng  the  order  entered  by 
the  county  court  on  the  Stii  day  of  June,  190&. 
calling  the  special  election  to  be  held  on  the 
28tb  day  of  August,  1906,  vaUd.  when  an 
election  for  the  same  purpose  and  object  had 
been  held  on  tbe  8th  day  of  November,  1901. 
and  which  last-named  Section,  having  been 
contested,  was  undetermined  and  was  pend- 
ing tn  said  circuit  court  on  a  writ  of  certlor^ 
ari  awarded  by  the  dreuit  court  at  the  time 
of  the  calling  and  holding  of  said  special 
election.  It  anpoared  from  the  record  that 
tbe  ctmtest  of  the  first  election  was  decided 
on  the  21tb  day  of  December,  1904,  by  the 
county  court  of  Wyoming  county  when  It  was 
"considered,  determined,  and  ordered  by  the 
court  that  the  election  h^d  on  tbe  8fb  day  ot 
November.  1901,  on  the  question  of  the  reloca- 
tion of  the  county  seat  of  Wyoming  county 
was  not  legally  held  and  returned,  and  is  In- 
valid and  void."  Nothing  further  was  done 
In  regard  to  said  election,  but  It  stood  <m  tbe 
final  judgment  of  tbe  county  court  until  tbe 
28tta  day  of  June.  1906.  when  a  petition  was 
filed  for  a  writ  of  certiorari  which  was  then 
awarded.  It  fnrthw  appears  from  the  record 
that  <m  the  10th  day  of  S^tember,  1906,  In 
the  matter  of  tbe  application  for  writ  of  cer- 
tiorari to  the  conn^  conrt  of  Wyoming  coun- 
ty the  plaintiffs  tn  error  In  tills  cause,  by 
their  attorneys,  moved  the  tdrcult  court  to 
quash  the  petiti<m  and  to  dismiss  the  writ  of 
certiorari  therein  as  Improvldentiy  awarded, 
which  motion  was  resisted  by  tiie  plaintiffs 
In  satd  writ,  when  the  motion  was  sustained 
by  tbe  court,  the  petition  was  quashed,  antt 
the  writ'dlsmlssed  aa  Improvldentiy  awarded,. 
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and  Judgment  rendered  for  tbese  plaintiffs 
In  error  here,  Chambers,  Cook,  and  others; 
hence  it  deariy  appears  from  the  record  that 
at  the  time  of  tiie  calling  of  the  special  elec- 
tion of  Angnit  29, 1905,  there  was  no  matter 
pending  In  the  circuit  court  of  Wyoming 
conn^  In  relation  to  the  said  election  held 
NoTemtw  8,  1901,  nor  waa  It  pending  at  the 
time  of  the  canvaaalng  of  the  result  of  the 
special  election  on  the  9tb  day  of  October, 
1905,  In  obedience  to  the  peranptory  writ  of 
mandamus.  It  la  conceded  that  the  cause 
which  rendered  the  Section  of  1906  Told 
was  the  failure  of  the  commisBloners  of  elec- 
tion at  each  place  of  voting  to  make  out  and 
sign  a  separate  certificate  of  the  reault  <^ 
the  said  election  and  deliver  the  same  to  the 
clerk  of  the  county  court,  who  should  lay  the 
same  before  the  county  court  at  Its  next  ses- 
aion  thereafter  as  provided  in  aeetlon  16,  a  30, 
Oode  1906,  Annotated,  which  la  held  in  Welch 
T.  County  Ooiut,  29  W.  Va.  63,  1  8.  B.  337, 
to  be  mandatory  and  not  directory.  Under 
the  nilhigB  of  this  court,  eapeclally  in  the 
case  Just  cited,  by  sodi  teilure  oa  tfie  mrt  of 
the  commissioners  of  Section  to  return  In  a 
separate  certlUcate  the  result  of  tbe  said  elec- 
tion of  NoToaber  8, 1004,  upm  the  question  of 
the  relocatton  of  the  county  seat  at  Wy<»nlng 
county,  the  said  electi<m  of  November  8, 1004, 
was  a  nullity,  and  could  In  nowise  affect 
another  and  subsequent  election  properly 
called  and  conducted.  See  Olasser  t.  Hack- 
ett,  37  na.  358.  20  Sonth.  682. 

It  Is  contended  by  tiie  ccmtestants  tiiat  the 
court  erred  In  overruling  their  objection  to 
the  bond  attempted  to  be  given  on  the  8th 
day  of  June,  1905,  and  the  ammded  bcrnd 
given  July  1,  1006,  and  sustaining  the  Judg- 
ment of  the  county  court  and  holding  ttiat 
said  bonds  OF  either  of  them  were  suffldoit 
to  authorize  the  eonn^  court  to  call  the  q>e- 
dal  electlmi  for  ttie  relocation  of  the  coui^ 
seat  and  for  holding  flie  (Wder  callliw  said 
special  election  and  the  election  held  In  pur- 
suance of  said  orOex  valid  and  legal  wbai  no 
txHid  had  been  given  as  required  by  the  stat- 
ute in  case  of  a  i^eclal  election  hdd  tot  the 
purpose  of  voting  vpoa.  tbe  relocation  of  a 
connly  seat  The  bond  dated  Jme  8,  1006, 
given  t>y  the  petiU<marB  for  the  special  elee- 
tirai  was  in  tite  penaltr  prescribed  by  the 
statute,  and  was  fgirea  \jj  the  oMigors  and 
accepted  by  the  county  court  In  good  faith 
and  recites  In  a  proper  mannw  the  purpose 
for  which  it  was  given.  The  condition  of  the 
bcrnd  Is  not  In  the  exact  language  of  the 
statute,  which  provides  that  such  bond  sliall 
be  "conditioned  to  pay  the  legal  costs  of 
holding  said  election"  while  the  bond  in  ques- 
tion was  conditioned  to  '^y  flie  expoises  of 
said  electi<m  if  said  county  seat  be  not  re- 
moved by  said  electlw."  The  real  difference 
In  the  ctmdltlon  of  tbe  bond  laid  down  In  the 
statute  and  that  contained  In  tbe  bond  in 
question,  excluding  from  the  latter  the  words 
"If  said  county  seat  be  not  removed  by  said 
election,"  if  there  is  any  material  dlfloence 


In  that  particular.  Is  In  tbe  words  "costs"  in 
the  statnte  and  "expenses"  In  this  bond. 
Here  Is  a  condition  to  pay  the  expenses  of 
the  election  which  must  mean  the  legal,  nec- 
essary expenses.  In  Appeal  of  Jane,  87 
428-430,  "costs"  are  defined  as  "expenses 
which  are  incurred  either  at  law  or  equity, 
cooftlsting  of  fees  of  attorneys,  solicitors,  or 
other  ofllcers  of  court,  and  Buch  disburse- 
mente  are  allowed  by  law."  See  Words  A 
Phrases,  1634.  It  Is  contoided  that  the  tm- 
ther  condition  "It  said  county  seat  be  not 
removed  by  said  electim"  vitiates  the  hand. 
This  further  condition  Is  not  warranted  br 
the  law,  tbe  parties  are  executing  a  bond  dd- 
der  the  provisions  of  a  statute,  they  bare 
bound  tiiemselves  to  pay  the  expenses  of  stid 
election.  Is  not  that  equivaioit  to  a  promite 
or  agreement  to  pay  the  I^al  costs  of  tbe 
election?  In  Furniture  Co.  v.  McOnire.  4S 
W.  Va.  328,  33  S.  B.  313,  76  Am.  St  Rep.  822. 
Syl.  Pt  3,  it  is  held:  "Where  the  condltioa 
of  an  official  bond  containa  some  valid  proTi- 
slons,  and  others  not  valid  or  warranted  by 
law,  tbe  bad  ones,  if  separable  from  tbe  govl. 
will  be  ignored."  And  also  point  2: 
law  In  force  at  the  time  of  the  execution  of 
a  public  bond  Is  part  of  it  and  tbe  effect  ef 
It,  In  law,  must  be  held  to  be  known  to  Its 
makers,  as  if  in  words  Incorporated  therein." 
And,  in  same  case,  point  6,  It  Is  held :  "Where 
a  conrt  or  officer  has  anthorlty  to  take  a  bond 
and  makes  a  mistake  by  omitting  some  owdl- 
tion  prescribed  by  law,  or  Inserting  a  con- 
dition not  authorised  or  illegal,  unless  the 
statute,  by  express  words  or  necessary  Im- 
plication, makes  It  wholly  void,  the  bond  is 
not  void ;  the  good  diall  not  be  vitiated  bj 
tbe  bad,  and  the  bond  may  be  sued  on.  so  tai 
as  the  c<mditions  are  good,  as  a  stetntory 
bond."  And  In  Stete  v.  Wotrlng.  56  W.  Ta. 
394,  49  S.  E.  865,  Syl.  Pt  2,  It  Is  held:  "A 
bond  given  under  a  statute  must  be  constrned. 
as  to  the  scope  of  Ite  obllgatiim,  to  cover 
the  objects  of  the  statute  In  requiring  It  If 
Its  words  will  at  all  allow  such  conatructioa 
and  the  statute  Is  to  be  regarded  a  part  of 
It."  And,  as  held  In  Reed  v.  Hedges,  16  W. 
Va.  167,  Syl.  Pt  4:  "Where  a  coart  or  of- 
ficer has  capacity  to  take  a  trand,  and  make? 
a  mlsteke  by  omitting  some  condition  pre- 
scribed, or  inserting  some  condltton  not  ao- 
thorlsed  or  illegal,  unless  the  statnte  ex- 
press words  or  necessary  implication  make* 
It  wholly  void,  the  bond  Is  not  void ;  tbe  good 
shall  not  be  vitiated  by  the  bad,  and  the  boid 
may  be  sued  on,  so  far  as  tbe  ctHidltlcMis  are 
good,  as  a  statutory  bond."  The  Ijond  Is  not 
void  because  It  does  not  conform  exactly  tA 
the  provisions  of  the  statute.  Pratt  t. 
Wright  13  Grat  (Ta.)  175,  67  Am.  Dec.  767- 
Johnston  v.  Meriwether,  8  Gall  (Va.)  523 
In  5  Gye  751,  It  la  said:  "If  a  bond  Is  gir- 
en  undw  a  statutory  requirement  It  Is 
a  necessary  requisite  to  Its  validity  tliat  ii 
should  be  conditioned  In  the  precise  language 
of  the  statute.  So,  where  a  bond  is  not  in 
the  language  at  the  statoto  yet  omtalns  the 
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iubstance  of  the  statute  tbe  rest  ma:y  be  re- 
fartled  as  mere  ledandance.  But,  In  tbe  ab- 
lence  ot  anything  sbowing  a  dlfferoit  Inteo- 
don  In  tbe  giving  of  a  statutory  bond,  it 
irlll  be  pveetuned  that  tbe  Intention  of  the 
parties  was  to  execute  rach  a  bond  as  the 
aw  required,  and,  altbough  its  terms  may 
>ear  broader  conBtmctlon,  tbe  liability  of  tbe 
tnretles  will  be  ctmflned  to  tbe  liability  con- 
emplated  by  tbe  law  In  requiring  sucb  bond." 
I.nd  anthwltles  tbere  cited.  And  in  &  Cyc. 
r54.  under  tbe  snbdlTislon  "d" :  "If  a  bond  is 
;iyen  under  tbe  authority  of  the  law,  that 
.vhlch  is  not  expressed  but  should  have  been 
ncorporated  Is  Included  In  tbe  ix>nd,  while 
:bat  which  Is  not  required  by  tbe  law  im  ex- 
!luded.  So  a  bond  given  nnd»  a  Code  provl- 
ilon  Incorporates  a  condition  of  such  C!ode 
lierein  as  fully  as  If  It  wen  made  expressly 
1 '  part  thereof,  f ot,  when  an  agreement  Is 
lUent  or  obscnre  as  to  a  particular  subject, 
:he  law  and  usage  become  a  portion  of  It, 
institute  a  eupplonent  to  It,  and  interpret 
t,  and  this  ai^ltes  to  a  Code  provision  which 
^institutes  a  limitation  upon  a  surety's  11a- 
>ility."  And  authorities  cited.  As  we  have 
leen  "unless  tbe  statute  by  express  words  or 
lecessary  implication  makes  it  wholly  void, 
:be  bond  Is  not  void ;  tbe  good  shall  not  be 
vitiated  by  tbe  bad."  After  the  county  court 
lad  Issued  tbe  call,  and  almost  two  months 
lefore  the  time  appointed  for  holding  tbe 
special  election,  tbe  petitioners  tend««d,  and 
be  county  court  accepted,  approved,  and  filed 
1  bond  dated  July  1.  190B,  which  Is  sufficient 
n  every  particular  in  form  and  conditions, 
:be  only  question  as  to  Its  validity  being  that 
t  was  not  tendered  and  filed  at  tbe  proper 
ime.  Contestants,  by  their  counsel,  contend 
h&t  the  recital  In  the  last-named  bond  that 
iie  special  election  was  "on  the  8th  day  of 
June,  190B,  ordered  and  directed,"  etc.,  to  be 
leld  on  tbe  20tb  day  of  August,  1905,  makes 
•aid  bond  "void  upon  its  face."  The  statute 
loes  not  provide  that  tbe  bond  shall  be  tend- 
ered or  filed  with  or  at  the  same  time  tbe 
jetltlon  la  filed  praying  for  the  calling  of  a 
special  election,  but  that  at  tbe  same  term 
he  bond  should  be  entered  Into  and  acknowl- 
idged.  This  bwd  was  given  and  executed  in 
lid  of  tbe  bond  given  tbe  8th  day  of  June, 
L905,  which  did  not  conform  In  its  conditions 
v^itb  tbe  exact  language  of  tbe  statute,  but 
vblch  bond,  under  the  authorities  cited  and 
is  held  by  this  court,  was  not  absolutely 
rold.  and,  not  t)eing  a  void  bond,  even  If  tbe 
giving  of  tbe  bond  was  Jurisdictional,  tbe 
>rder  calling  the  special  election  was  not 
hereby  rendered  invalid  or  void.  Hie  ob- 
ect  of  the  bond  la  to  Insure  the  public  against 
:he  costs  of  the  election.  Tbe  last  ixmd,  be- 
ng  a  voluntary  bond  of  tbe  obligors  made  on 
/^aluable  consideration  and  not  in  violation 
it  public  policy  or  contravening  any  statute, 
S  not  void.  In  Bunneman  v.  Wagner,  16 
Jr.  433,  18  Pac.  841,  8  Am.  St  Rep.  306,  it  Is 
ield :  "B<mds  Int^ded  to  be  given  In  com- 
pliance with  statutes,  although  not  so  given, 


If  entered  Into  voluntarily,  and  founded  upon 
a  valuable  consideration,  and  not  In  violation 
of  public  policy  or  contraTentng  any  statute, 
will  be  enforced  by  common-law  ronedlee.** 
In  Mnnter  v.  Reese,  61  Ala.  395,  It  Is  bdd: 
"Bonds  executed  to  civil  officers,  In  the  course 
of  judicial  proceedings,  whether  authorized 
by  statute  or  not,  If  entered  Into  voluntarily, 
supported  by  valuable  consideration,  and  not 
In  contravention  of  public  policy  or  ottenslve 
to  law,  will  be  enforced  by  common-law  rem- 
edies." See,  also,  Palmer  t.  Vance,  IS  CaL 
553 ;  1  Wade  on  Attachments,  |  187 ;  Bank 
V.  Wells,  28  La.  Ann.  736,  26  Am.  Bep.  107. 
Howev^,  tbe  question  of  the  liabillly  of  the 
obligors  In  tbe  last  bond  does  not  here  arise. 

Tbe  petition  fOr  tbe  qieclal  election  of  Au- 
gust 29, 1906,  was  prepared  on  several  papers, 
all  to  tbe  same  effect  and  for  tbe  same  pur- 
pose, and  signed  by  tbe  petitioners  praying 
for  tbe  election  to  be  called  on  a  certain  day, 
and  all  filed  at  tbe  same  term  and  treated  as 
one  petition.  Now,  it  la  amteoded  by  the 
contestants  •tbat  each  papor  was  a  separate 
petition  and  a  bond  should  bare  been  given 
by  the  petitioners,  or  some  tme  for  tbem,  and 
on  behalf  of  the  petitions  on  each  paper. 
Tbese  several  petitions  all  praying  for  a  vote 
to  be  takoi  fur  a  relocation  of  the  county  seat 
at  tbe  same  place,  and  asking  tor  the  Section 
to  be  fixed  at  the  same  time  constitute  but 
one  petition.  Tbe  provision  of  tbe  statute 
tbat  "the  petitioners  signing  each  of  said 
petitions,  If  there  be  more  than  one,  or  some 
one  for  them,"  etc,  means  when  there  are 
petItl<His  mentioning  separate  and  distinct 
places  to  be  voted  fOr,  for  the  relocation 
of  tbe  county  seat  All  the  petitioner  aign- 
ing  the  petition  for  the  particular  location 
mentioned  in  their  petition  constitute  one  pe- 
tition, and  those  signing  for  another  location 
constitute  another  petition,  and  It  Is  only 
where  tbae  Is  more  than  one  location  sought 
to  be  nominated  and  voted  for  that  tbere 
may  be  said  to  be  two  or  more  petitions,  and 
in  sucb  case  there  would  be  a  bond  for  each 
of  said  places.  So  It  follows  that  the  court 
committed  no  error  In  requiring  of  tbe  peti- 
tioners but  one  bond,  all  the  papers  signed 
mentioning  tbe  same  place  for  the  relocation 
constitute  but  one  petition.  Thrre  was  no 
question  raised  as  to  tbe  fairness  of  the  elec- 
tion held  on  the  29th  day  of  August,  1905, 
or  as  to  any  otho*  Irregularity  than  tbe  fact 
that  tbe  bond  given  on  tbe  Stb  day  of  June, 
1905,  was  void  because  It  did  not  contain  the 
condition  In  the  exact  words  used  by  the  stat- 
ute. In  recounting  the  votes  tbere  was  but 
one  ballot  found  tbat  was  Irregular,  and  tbat 
was  only  because  the  clerks  bad  not  sub- 
scribed their  names  on  tbe  back  of  It  and 
tbat  ballot  was  rejected.  Th»e  Is  not  tbe 
slightest  intimation  of  frand,  corruption,  or 
Improper  conduct  In  ascertaining  tbe  will  of 
tbe  voters  on  the  question  submitted.  Tbere 
la  no  question  but  there  has  been  a  free  and 
fair  expression  ot  tbe  voters  of  Wyoming 
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comity  on  tbe  subject  of  tbe  ranoval  of  tfaelr 
county  seat  on  two  separate  occasions  in  two 
consecntiTe  years,  1901  and  1006,  and  In  both 
Instances  by  a  decided  tbree-flftbs  vote  they 
hare  tttpressed  their  desire  to  relocate  tbe 
county  seat  at  PlneTllle,  and  there  should  be 
good  and  ralid  reasons  for  overthrowing  that 
will  BO  expressed  at  the  polls  before  that 
will  should  be  set  aside. 

For  the  reasons  herein  given  tbe  Judgment 
•f  the  circuit  court  of  Wyoming  county  Is 
affirmed*  ^ 


EINSEY  V.  CARB  et  al. 

(Supreme  Conrt  of  Appeals  of  West  yitginia. 
Not.  20^  1906.  Beliearing  Denied  Jan.  10, 
1907.) 

1.  Appi:ai/~Tbial  by  Coubt— Rivibw. 

When  a  case  la  tried  by  a  conrt  In  lien  of 
a  Jury,  its  finding  will  not  be  disturbed  by  this 
conrt  unless  it  la  against  the  plain  and  dedded 
preponderance  of  the  evidence,  or  wholly  with- 
out evidence  to  support  It 

2.  PATintHT— Evidence. 

The  plea  of  payment  is  snstalned  by  the 
evidence,  and  tbe  court  committed  no  error  In 
finding  for  the  defendants. 

Poffenbarger,  3^  dissenting. 

(Syllabus  by  the  Court) 

Siror  from  Circuit  Court,  Wood  Oomily. 

Action  by  T.  8.  Elnsey  against  W.  M.  Carr 
and  othOTB.  Jod^ent  for  defendants,  and 
plaintiff  brings  enor.  Affirmed. 

H.  P.  Camden  and  W.  O.  Peterkln,  for 
plaintiff  In  error.  Smith  D.  Turner,  for  de- 
fendants In  aiot, 

SANDERS,  J.  Tbe  plaintiff.  T.  8.  Elnsey, 
brought  an  action  of  assumpsit  In  the  circuit 
court  of  Wood  coimty  against  W.  M.  Carr,  A. 
8.  Carr,  Percy  H.  Carr,  Wm.  B.  Farrls  and 
otbOTB,  partners  as  tbe  Carr  Oil  Company. 
By  consent  of  the  parties,  the  action  was 
abated  as  to  all  of  the  defendants  ezc^t  tbe 
three  Carrs,  who  plead  the  general  Issue,  and 
payment  The  case  was,  upon  the  Joint  mo- 
tion of  the  plaintiff  and  defmdanta,  referred 
to  a  commissioner  to  take  and  state  an  ac- 
count between  the  parties.  Under  the  order 
of  reference  the  commissioner  reported  ad- 
versely to  tbe  plaintiff,  to  which  r^rt  he 
excepted,  but  the  court  overruled  the  exer- 
tions and  entered  judgment  for  the  dtfend- 
anta,  and  this  Judgment  la  now  here  toe  re> 
view  on  writ  of  error. 

The  commissioner  finds  and  reports  from 
the  evidence  that  tbe  plaintiff  Is  estopped 
to  recover  the  amount  claimed  by  him,  and 
It  is  argued  by  counsel  for  the  plaintiff  that 
the  commissioner  had  no  right  to  pass  upon 
the  question  as  to  whether  or  not  the  cor- 
rect balance  found  by  him  was  due  or  not 
due  to  plaintiff,  because  of  the  estoppel  set 
up  by  tbe  defendants,  but  that  the  sole  pur- 
pose of  the  reference  was  to  take  and  state 
an  account  between  the  parties.  As  to  wheth- 
er or  not  thia  contentiw  la  tenable,  we  find 


that  it  is  nnneceasary  to  decide,  became^ 
by  agreement  of  parties,  tbe  case  was  sub- 
mitted to  the  oourt  in  lieu  ot  a  Jury,  iqpon 
tbe  commlssltmer's  report,  tbe  exceptions  of 
tbe  plaintiff  thereto,  npon  tbe  pleadings  In 
the  case,  and  tbe  evidence  returned  by  the 
commissioner  bi  support  of  his  report  Tbere- 
fore,  granting  that  the  commissioner  did  not 
file  such  r^rt  as  was  required  by  ttie 
order  of  reference,  and  by  sectlcm  10  of 
diapter  129  of  the  Code  of  1899  [Ann.  Code 
1906,  I  8921],  yet  If  the  evidence  filed  with 
the  report,  and  upon  which  the  case  was 
heard,  Is  sufficient  to  support  the  Judgment, 
we  could  not  reverse,  because  the  conunlsdon- 
er  passed  upon  this  evidence,  and  found  tbat 
tbe  plaintiff  was  estopped.  The  evidence 
taken  by  the  commissioner,  and  upon  which 
be  bases  bis  report  was  returned  and  filed 
with  his  report,  and  was,  by  agreonent 
considered  by  the  court  The  report  of  tbe 
conmiissl(Bier  as  to  such  matters  pnv»erly 
referred  to  bim.  and  upon  which  be  could 
properly  report,  Is  only  prima  fade  correct 
It  may  be  overthrown  by  evidence,  and  when 
all  the  evidence  Is  In,  It  Is  for  the  court  to- 
determine  whether  or  not  it  is  correct 
When  a  commissioner  does  not  report  In 
obedience  to  the  order  of  refmnee,  or  as 
provided  1^  the  statute,  not  deciding,  how- 
ever,  Uiat  the  conunlssloner  has  not  done  so, 
the  conrt  could  recommit  the  case  to  hlnu 
But  where  it  is  not  recommitted,  but  sub- 
mitted <m  tbe  report,  and  the  evidence  re> 
turned  with  It,  the  court  will  lock  to  tbe 
evidence,  together  with  the  r^rt,  and  de- 
cide tbe  right  of  the  case  therefrom.  And, 
again,  tbe  plaintiff  did  not  except  to  tbe 
report  on  tbe  ground  that  the  commtsstoQcr 
did  not  obey  the  order,  or  tbat  he  reported 
conclusions  of  law  end  passed  upon  conflict- 
ing evidence,  but  seeks  to  raise  this  question 
here  for  tbe  first  time.  This  brings  ns  to 
tbe  questi(Hx  as  to  whether  or  not  the  Judg- 
ment is  supported  by  the  evldestce.  Tbe 
evidence  Is  somewhat  ccmfllcttng,  but  It  will 
not  be  necessary  to  point  out  wherein  this 
Is  so,  because  we  are,  igmn  a  review  of  the 
Judgment  under  the  rules  of  law,  required 
to  disregard  all  the  evidence  which  is  In 
conflict  with  that  which  goes  to  establish 
the  contention  of  tbe  defendants,  unless  sudi 
conflicting  evldmce  (dearly  and  plainly  pre- 
ponderates. Tbe  same  mie  an>lle9  bero 
as  tbat  by  which  a  demurrer  to  the  evi- 
dence is  tested.  Before  we  can  reverse  tbe 
finding  of  the  lower  court,  tbe  Judgment 
must  be  without  sufficient  evidence  to  sup- 
port It  or  plainly  and  manifestly  against 
the  decided  weight  and  pr^nderance  of  tbe 
evidence.  Therefore,  If  we  find  there  is 
sufllclent  evidence  to  siqiport  the  Jodgmoit 
and  tbat  tbe  material  ctmfllctlng  evidence 
does  not  plainly  preponderate,  we  most 
sustain  the  court's  findings.  Buck  v.  New- 
berry. 55  W.  Va.  681.  47  S.  B.  889 ;  Barrett 
V.  Raleigh  C.  &  C.  Ga,  65  W.  Va.  896,  47  S. 
E.  104;  State  t.  SnUlran,  60  W.  Ta.  607.  47 
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fl.  B.  287 ;  Fnlton  t.  Orosby  A  Beckley  Co., 
C7  W.  Vo.  91,  49  a.  B.  1012.  Nnmerona  other 
cases  might  he  cited  to  the  same  effect,  but 
it  Is  deemed  unnecessary  to  do  so. 

We  will  give  hrlefly  the  material  facts 
which  the  court  below  could  have  found 
from  the  eridence:  Durhig  the  years  1897 
and  1896  the  Carr  Oil  Company,  owning  end 
operating  certain  leaseholds  tor  oil  and  gas 
near  Ck)niwallls,  In  Ritchie  coun^,  engaged 
T.  8.  Elnsey  to  drill  for  It  certain  oil  wells. 
Ktnsey,  at  the  same  time,  had  a  contract 
with  Stuart  A  Toung,  of  Chicago,  for  drilling 
on  the  Wells  farm,  tn  Ritchie  connty.  Stuart 
A  Young  had  a  contract  with  the  Carr  Oil 
Company  by  which  they  were  to  finance  that 
company,  so  that,  for  all  the  work  which 
Klnsey  did  under  these  two  contracts,  which 
were  separate  and  distinct,  he  was  paid  by 
Stuart  A  Young,  and  they  paid  him  for  all 
the  work  done  him  upon  the  Wells  farm. 
Stuart  &  Young  owned  a  three-eighths  inter- 
est In  the  Carr  01)  Company.  In  1888  EInsey 
finished  his  work  at  ComwalliB,  at  which 
time  the  Carr  Oil  Company  was  Indebted  to 
bim,  on  account  of  work  done  at  that  point, 
between  fl2,000  and  fl3,000.  In  July  of 
tliat  year  Elns^  entered  into  a  contract  with 
A.  S.  and  W.  M.  Carr,  by  which  he  was  to 
drill  certain  oil  wells  at  Sugar  Grore,  Ohio. 
This  contract  was  later  assumed  by  Stuart 
A  Young,  who  were  to  pay  EInsey  for  the 
work  done  under  it  At  this  time  EInsey 
bad  outstanding  two  notes  for  $500  each, 
payable  to  Ireland  &  Hnghes,  of  Pittsburg, 
Pa. ;  one  due  July  26,  and  the  other  August 
25,  1898.  Prior  to  the  time  of  leaving  Com- 
wallls,  EInsey  had  spoken  to  W.  M.  Carr 
relative  to  these  notes,  saying  that  the  Carr 
Oil  Company  must  take  care  of  them.  He 
also  told  Carr  that  be  must  have  (1 ,000.  Carr 
told  him  to  write  to  the  company  in  Chicago, 
and  that,  doubtless,  the  matter  would  be 
attended  to.  Elns^  did  as  he  was  directed, 
and,  on  September  2d,  received  from  Stoart 
■&  Young  a  check  for  f 1,000;  also,  on  the 
same  date,  he  received  from  them  a  letter, 
stating  that  the  two  notes  had  been  taken 
care  of.  In  this  letter  no  direction  was 
given  as  to  bow  the  money  should  be  applied. 
Klnsey  entered  a  credit  on  his  books  to  the 
Carr  Oil  Company  for  the  first  (000  note, 
but  made  no  entry  as  to  the  other  note  or  the 
(1,000  cash  item.  He  si^s  he  InteAded  that 
the  whole  amount  should  be  entered  as  a 
credit  to  the  Carr  Oil  Company,  and  he 
thought  this  had  been  done.  Barly  In  the 
month  of  September,  EInsey  told  W.  M.  Carr 
that  the  Carr  Oil  Company  had  taken  care 
of  the  two  notes,  and  had  also  paid  him 
(1,000  cash.  On  the  28tb  day  of  September, 
1896,  Stuart  ft  Young,  Wm.  B.  Farris,  and 
A.  8.  and  W.  M.  Carr  entered  into  a  con- 
tract by  which  the  Carrs  and  Farris  bought 
the  Interest  of  Stoart  &  Young  in  the  Carr 
Oil  Company,  sabject  to  the  debts  of  said 
comiMny,  and,  for  themselves  and  their  as- 
«)clate0»  released  Stuart  ft  Young  ot  all 


claims  which  they  had  against  them.  On 
September  80th,  following,  EInsey  received  a 
letter  from  Stuart  ft  Young,  stating  that  the 
(2,000— (1,000  paid  to  Ireland  ft  Hughes  and 
the  (1.000  cash— were  to  be  credited  to  their 
account  Thereupon  Eins^  erased  ttie  (SOU 
credit  which  he  had  givm  to  the  Carr  Oil 
Company,  and  later  Informed  the  Carrs  that 
he  bad  received  directions  from  Stuart  ft 
Young  as  to  how  the  (2,000  should  be  applied, 
and  that  tbe  amount  was  not  a  credit  on 
the  Carr  Oil  Company's  account  The  direc- 
tion of  Stuart  ft  Young  made  to  EInsey  on 
September  30th  was  to  apply  the  (2,000  as 
a  credit  on  the  work  done  at  Sugar  Grove. 
By  the  terms  of  the  contract  with  EInsey, 
they  were  not  required  to  pay  for  wells 
until  they  were  completed.  At  the  time  that 
Stuart  ft  Young  paid  these  amounts,  early 
in  September,  there  were  no  wells  completed 
on  the  Sugar  Grove  work — ^hence  no  money 
was  really  due  Klnsey  on  that  work  at  that 
time.  It  Is  the  custom  among  oil  people 
that  wells  are  never  paid  for  until  completed. 
A  dispute  arose  as  to  whether  or  not  the 
(2,000  bad  be«i  credited  by  Klnsey  upon  the 
Carr  Oil  Company's  account  In  1901,  by 
virtue  of  a  settlement  between  them,  the 
Carrs  paid  to  Klnsey  all  that  was  found 
due  to  him  from  the  Carr  Oil  Company,  with 
the  exception  that  no  agreement  was  reached 
as  to  the  Iton  of  (2,000;  and,  tbe  parties 
not  coming  to  any  conclusion  in  regard  to  it, 
this  action  was  Instituted  l!or  its  recovery. 
While  the  court  overruled  Uie  CTceptlons  of 
the  plaintiff  to  the  commisdoner's  report, 
which  found  that  tbe  plaintiff  was  estopped, 
yet  it  does  not  appear  upon  what  ground 
the  court  predicated  its  decision — whether  up- 
on the  ground  of  estoppel  or  upon  some  other 
ground.  Nor  is  It  material  what  reasons  It 
gave  for  its  decision,  if  the  Judgment  is 
supported  by  the  evidence.  Hie  court  may 
have  given  the  wrong  reason,  still.  If  the 
plaintiff,  from  all  the  evidence,  was  not 
raititled  to  recover,  the  Judgment  will  not 
be  reversed,  simply  because  the  decision  was 
put  upon  the  ground  of  estoppel  when  it 
appears  the^e  was  no  estoppel,  when  there 
is  another  sufflcl^t  reason  upon  which  the 
Judgment  can  be  sustained.  Lee  v.  Patton, 
CO  W.  Ya.  20,  40  S.  B.  363;  Ballard  v.  Chew- 
ning,  49  W.  Ta.  006,  39  8.  B.  170. 

We  do  not  think  the  evidence  supports  the 
view  of  the  commissioner,  wherein  he  reports 
that  the  plaintiff  is  estopped,  because  the 
facts  show  payment ;  and,  if  so,  there  can  be 
no  estoppel.  The  work  on  the  Wells  farm  had 
beea  completed  and  paid  for,  and  the  wells  at 
Sugar  Grove  had  not  been  completed ;  and,  ac- 
cording to  the  understanding  and  agreement 
between  tbe  parties,  they  were  not  to  be  paid 
for  until  completed.  Therefore,  at  the  time 
Stuart  ft  Young  sent  Klnsey  the  (1,000,  and 
notified  htm  that  the  Ireland  ft  Hughes  notes 
had  been  taken  care  of,  there  was  nothing  due 
from  them  to  EInsey ;  and.  In  fact  nothing 
was  doe  to  EInsey  on  account  of  any  of  th« 
• 
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work  except  the  waA  at  Comwallls.  Tbere 
being  notblng  due  from  Stiurt  &  Young  to  tbe 
plaintiff  at  that  time.  It  certainly  does  not 
seem  reasonable  that  they  would  advance  to 
him  thla  som  without  hetiig  requested  to  do 
BO.  It  it  l8  said  that  there  was  such  re- 
Quesl;  It  cannot  be  sustained  firom  tbe  evi- 
dence. The  plaintiff,  before  that  time,  called 
upon  W.  M.  Oarr,  and  stated  that  he  wanted 
tbe  Ireland  &  Hughes  notes  taken  care  <tf, 
and  that  he  wanted  91,000.  Garr  requested 
him  to  write  to  the  Carr  Oil  Oompany,  In 
Chicago,  and  stated  that  no  doubt  It  would 
take  care  of  the  notes,  and  pay  him  tbe  de- 
sired sum  of  money.  Following  up  this  con- 
versation, Khisey  (OA  write  to  the  Carr  Oil 
Company,  requestii^  it  to  take  care  of  the 
notes  and  to  send  him  $1,000;  and.  In  obedi- 
ence to  this  request,  Stuart  &  Toung,  who  re- 
ceived the  letter  written  to  the  Carr  Oil  Com- 
pany, sent  the  $1,000,  and  notified  KInsey 
that  tbe  notes  had  been  taken  care  of.  It  la 
true  the  che(^  was  tAgoed  by  Stuart  &  Toung, 
but  this  is  not  significant,  because  flie  agree- 
meirt  between  the  Garr  Oil  Company  and 
Stuart  ft  Toung  was  that  Stuart  ft  Toung 
were  to  receive  the  output  of  the  wells  operat- 
ed by  that  company,  and  to  pay  all  of  its 
blilB.  So,  whether  they  sent  their  individual 
check,  or  the  check  of  the  Carr  Oil  Ctuupany, 
is  Immaterial,  because  at  this  time  th^  owed 
tbe  plaintiff  nothliv.  and  the  request  was  not 
made  to  them  to  advance  any  sum  of  money 
on  account  of  the  Sugar  Orove  wells,  but  the 
request  was -directed  to  the  Oarr  Oil  Com- 
pany, which,  at  that  time,  owed  the  plaintiff. 
In  their  letter  to  Kinsey,  Stuart  ft  Young  did 
not  claim,  nor  did  they  In  any  way  intimate, 
that  they  were  advancing  this  money  on  their 
Individual  account,  and,  Inasmucb  as  the  re- 
quest was  to  the  Carr  Oil  Company,  we  cer- 
tainly cannot  assume  that  this  was  on  ac- 
count of  an  individual  transaction  between 
them  and  Kinsey,  but  it  la  [}erfeetly  patent 
that  It  was  on  account  of  tbe  transaction  be- 
tween the  Carr  Oil  Company  and  Elnaey. 

This  request  having  been  made,  the  money 
having  been  sent,  the  notes  having  been  tak- 
en care  of  in  compliance  with  the  request,  and 
Kinsey  having  applied  it  to  the  credit  of  the 
Carr  Oil  Company,  as  he  said  it  was  his  in- 
tention to  do  when  he  made  the  request,  is 
strong  evidence  of  payment  During  the 
course  of  Kiusey's  examination  as  a  witness, 
It  developed  that  he  had  only  actually  entered 
ui>on  his  books  to  the  Carr  Oil  Company's 
credit,  one  of  the  $600  notes;  but  he  told  the 
Carrs  that  he  had  credited  the  entire  amount 
to  their  account  And  it  was  not  until  after 
the  Carr  Oil  Company  iMught  the  Interest  of 
Stuart  &  Young  In  that  company,  subject  to 
Its  debts,  and  released  Stuart  &  Young  from 
all  liability  on  account  of  any  of  the  transac- 
tions, that  the  Carr  Oil  Company  found  that 
Kinsey  was  claiming  anything  on  account  of 
this  indebtedness.  Stuart  &  Young  said  noth- 
tog  as  to  where  this  money  should  be  applied 


until  after  tbe  ocmsnmmation  of  the  agree- 
ment  aforesaid,  and  they  th^  notified  Kinsey 
that  it  should  be  applied  upon  the  Sugar 
Grove  wells,  and  it  was  after  this  that  tbe 
plaintiff  claimed  that  he  changed  the  credit 
from  tbe  Garr  Oil  Company  to  Stuart  ft 
Young.  This  be  could  not  do.  As  we  have 
seen,  the  payment  of  the  Ireland  ft  Hngbes 
notes  and  of  this  sum  of  manef  bf  Stuart  ft 
Toung,  for  the  Oarr  Oil  Company,  upon  tbe 
request  of  Etaiaey,  constituted  a  cranplete  pay 
m«it,  and  a  discharge  of  the  obllgatloii  of  the 
Garr  Oil  Company  to  tbe  plaintiff.  It  la  said 
that  there  Is  notbli^c  to  show  that  ttie  money 
was  that  of  the  Garr  Oil  Company.  Whose 
mon^  was  It?  Appllcatlm  was  made  to  tlw 
Carr  Oil  Company  to  pay  it,  and  It  was  paid 
by  the  parties  who  had  been  appointed  to  do 
BO,  and  tbere  is  nothing  to  show  that  it  was 
tl^  mon^  of  any  other  person.  And,  even 
though  there  is  no  positive  proof  tiiat  It  was 
the  mon^  of  the  Carr  Oil  Gompan7i  we 
should  presume  U  to  be  so.  But,  suppose  it 
was  the  money  of  Stuart  ft  Young;  tb^ 
agreed  to  pay  the  bills  of  the  Garr  Oil  Com- 
pany,  and  tl^,  upon  request,  ai^Ued  this 
money  to  the  payment  ct  the  deM  due  from 
the  Carr  Oil  Company  to  Kinsey,  which 
thereby  discharged  the  obllgatirai. 

The  defendante  cross-assign  error,  and  In- 
sist that  tbe  lower  court,  Instead  of  merely 
finding  against  the  plaintUI,  should  have  giv- 
en tb«n  judgment  against  the  plaintiff  for 
tbe  amount  of  tbe  set-offs.  A  snffldait  an- 
swer to  this  asslgnmait  Is  that  tbe  evidence 
abundantly  shows  fbat  all  tlte  matt«s  be- 
tween  the  parties  had  been  settled,  except 
the  sum  sought  to  be  recovered  In  this  action. 

For  tbe  forcing  reasons,  tbe  judgment  of 
tbe  <drcnit  court  Is  affirmed. 

FOFFSNBABOEB,  3.  (dlssenUng).  For  the 
following  reasons,  I  am  unable  to  concur  in 
the  conclusion  to  which  my  assodatee  have 
come:  The  original  Indebtedness  undisputed, 
the  burden  of  proof,  on  the  Issne  of  pa^mait, 
rests  upon  the  defendant,  the  Carr  Oil  Com- 
pany. Three  m^nbers  of  that  firm  have  tes- 
tified in  the  case,  without  even  indicating, 
with  any  degree  of  certainty,  that  the  com- 
pany furnished  a  dollar  of  tbe  $2,000  which 
they  claim  to  have  paid.  They  do  not  swear, 
or  show,  that  either  of  the  two  $500  notes  In 
question  was  paid  with  their  money  by  Stu- 
art ft  Young  as  their  agents,  nor  ttiat  the 
$1,000  cbedc  was  drawn  upon,  or  paid  out  of, 
Carr  Oil  Company  funds.  Tbe  defense  of 
payment  and  the  decision  of  this  court  pro- 
ceed upon  the  assumption  of  a  relati(Hi  of 
agency  between  the  Carr  Oil  Company  as 
principal  and  Stuart  ft  Young  as  agents. 
If  the  latter  paid  said  sum  of  $2,000,  as  such 
agents,  the  act  of  payment  was  the  act  of  the 
prluclpal,  and  the  documentary  evidence  of 
that  act — the  two  notes  and  tbe  check — are 
tn  the  custody  of  the  defendant.  If  tbey  are 
not  in  their  actual  possession,  they  must  be 
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in  the  possession  of  their  agents,  which,  In 
law,  amounts  to  the  same  thing.  Hence  ttiere 
Is  no  reason,  nor  Is  any  excuse  set  np,  for 
their  noi4}roductIoii.  They  attord  the  best 
erldaice  of  payment,  and  if  they  had  been 
Introdaced,  along  with  the  oral  testimony  In 
this  case,  they  would  make  It  oonclusiTe  In 
fSTor  of  the  def aidant;  for  no  court  could 
permit  a  finding  contrary  to  that  The  most 
that  Is  claimed  for  the  evidence  without 
them  is  that  it  malces  a  doubtful  case ;  one 
that  would  warrant  a  finding  either  way. 
This  might  sustain  the  finding  of  the  circuit 
court  If  it  were  not  disclosed  that  this  docu- 
mentary evidence,  If  It  exists,  as  It  must  if 
this  Judgment  Is  right  were  not  Id  the  pos- 
session of  the  defoidant  Their  failure  to 
produce  It,  without  any  excuse  for  so  doing, 
raises  a  strong  presumption  that  they  do  not 
have  It,  and,  therefore,  that  ttaey  did  not 
make  the  paymokt  Ttaey  do  not  go  so  far  In 
their  testimony  as  to  say  that  Oiey  taare,  or 
ever  had,  any  of  these  papers.  Tbey  do  not 
assert  that  the  two  notes  were  ever  delivered 
to  Klna/^.  Klns^  says,  In  substance,  that  he 
never  had  them,  but  on^  tttat  he  had  been  In- 
formed lliat  th^  had  hem  paid.  Of  course 
he  has  not  the  check,  for  that  was  returned 
to  the  drawer  thereof.  Can  It  be  assumed 
that  the  Garr  Oil  Company  would  risk  a  case 
Involving  $2,000  on  remote  circumstantial, 
equlTooil,  and  InconduiEdve  evidence^  if  they 
had  In  their  possession  the  written  evidence 
of  tbese  payments?  This  court  has  several 
times  decided  that  failure  of  a  party  to  pro* 
dace,  in  a  case  in  which  the  evidence  la  doubt- 
ful, conclusive  evidence  In  Its  favor,  when  he 
has  It,  or  claims  to  have  It,  within  his  power, 
conclusively  establiahee  the  fact  that  It  will 
not  prove  what  be  says  tt  wUl,  or  that  he 
does  not  have  It  Webb  v.  Bailey,  41  W.  Ya. 
463.  23  8.  B.  644 ;  Union  Trust  Co.  v.  McClel- 
lau.  40  W.  Va.  405,  21  S.  E.  1025 ;  Bindley  v. 
Martin.  28  W.  Va.  775;  Hefflebower  v.  Det- 
rlck,  27  W.  Va.  16;  Knight  v.  Caplto,  23  W. 
Va.  639 ;  Wheeling  v.  Hawley,  18      Va.  472. 

It  seems  to  me  that  if  the  doctrine  of  these 
cases  Is  sound,  the  principle  they  munclate 
ought  to  be  applied  and  enforced  here;  for, 
of  all  the  cases  that  have  come  under  my  ob- 
servation, this  is  one  of  the  moat  inconclu- 
sive as  regards  the  evidence  npcm  which  the 
judgment  stands.  The  witnesses  are  allowed 
to  stand  off  and  testify  at  long  range  and  In- 
troduce testimony  to  mere  circumstances,  fen: 
tbe  purpose  of  establishing  a  thing,  whidi,  if 
it  exists,  is  within  their  personal  knowledge. 
Tbey  must  know  whether  their  money  paid 
that  S2,000.  and  yet  they  do  not  swear  that  it 
did,  and  the  court  excuses  them  from  doing 
ao.  For  aught  that  they  have  said  In  this 
case,  tbey  might  go  on  the  witness  stand.  In 
an  action  brought  by  Elnsey  against  Stuart 
A  Young,  and  testify  that  Stuart  &  Toung 
paid  the  money  on  account  of  their  own  debt 
and  not  on  account  of  the  Carr  Oil  Company 
debt    If  they  sbonld  do  that  there  would 


not  be  the  slightest  contradIctl<Hi  In  terms  be- 
tween their  testimony  In  tbe  two  cases.  It 
does  seem  to  me  that  the  court  ought  to  with- 
hold a  decl^on  in  their  favor,  at  least  until 
they  put  their  oaths  behind  their  claim.  That 
they  have  not  done  in  any  direct  or  positive 
manner.  For  my  part  if  they  had  done  so,  I 
should  compel  them  to  go  further  and  pro- 
duce the  documentary  evidence  which  must 
be  In  their  possession,  if  their  claim  Is  well 
founded,  ^ey  say  Stuart  &  Young  were 
their  agents,  and,  as  snch,  paid  the  money 
ont  of  their  funds.  Btuart  &  Young  took  the 
product  of  their  wells,  sold  the  oil,  and  ap- 
plied  the  proceeds  In  the  discharge  of  tbeir 
obligations.  Is  It  conceivable  that  In  han- 
dling these  lai^  amounts  of  mon^,  Stuart  ft 
Young,  acting  as  agents,  knowing  they  would 
be  called  upon  for  a  settlement  in  which  they 
would  be  charged  with  all  tbe  oil  received 
and  sold,  and  credited  with  the  amount  dis- 
bursed on  account  of  the  debts  of  their  prin- 
cipal, did  not  preserve  the  wrlttrai  evidence 
of  tb^r  disbursement  and  that  a  settlement 
was  made  between  tbem  and  tbeir  principal 
wlthont  surrendering  snch  Instruments  as  the 
two  notes  which  it  was  said  were  thus  taken 
up?  miey  do  not  say  tbese  Instrnmcuts  have 
been  lost  or  destroyed,  nor  that  tlieir  agents 
failed  or  refused  to  deliver  them  over  to 
them  (m  tlie  aettlement,  nor  do  tliey  produce 
their  boakE  and  shtfw  that  thi^  ven  charged 
with  ttaese  notes,  or  gave  credit  for  than  to 
Btuart  &  Young  In  tbeir  settlement  with  them. 
Tbey  do  not  ev^  swear  that  their  books 
show  any  such  fact  Furthermore,  they  do 
not  prodnoe  Stuart  &  Young,  or  ell^o-  at 
tbem,  the  men  who  made  tbe  payment  and 
who  must  know  tint  of  whose  funds  they 
were  made,  to  prove  ttie  claim  of  payment 
nor  show  that  the  testimony  of  tbese  men  can- 
not be  had.  Their  failure  to  produce  them 
Is,  under  our  decisions,  conclusive  evidence 
that  they  would  testify  against  them.  See 
cases  above  cited.  In  this  way,  the  court  has 
before  It  the  equivalent  of  the  direct  and  pos- 
itive evidence  of  Stuart  &  Young,  to  the  effect 
that  these  payments  wete  not  made  out  of 
the  funds  of  the  Carr  Oil  Company,  as  against 
mere  remote  circumstances,  from  whidi  the 
court  is  asked  to  Infer  a  thing  which  the  par- 
ties will  not  swear  to  as  a  fact  The  worth- 
lessness  of  such  testimony  was  declared  by 
this  court  (mly  a  short  time  ago  in  Stout  v. 
Sands,  66  W.  Va.  663,  660,  670,  40  8.  B.  428. 

The  circa roBtance  which  is  regarded  as 
the  strongest  pillar  of  this  decision  Is  that 
there  was  nothing  actually  due  from  Stuart 
&  Young  at  the  time  these  payments  were 
made  to  which  they  could  have  been  ap- 
plied. This,  the  court  makes  virtually  con- 
clusive against  Klnsey.  In  doing  so,  I  think 
It  Ignores  some  other  very  Important  cir- 
cumstances disclosed  by  the  evldoice.  At 
that  time,  the  Carr  Oil  Company  owed 
Klnsey,  according  to  his  stntonient  about 
$18,000,  certainly  not  less  than  $9,000  or- 


Digitized  by  Google 


1008 


65  SOnTHBASTBBN  BBPOBTB& 


(W.  Va. 


9l0,00(^  and  he  had  ctnnpleted  all  the  woA  that 
be  bad  ctmtracted  to  do  for  the  Oair  Oil 
Ooinpaii7.  The  work  was  completed  and 
the  mon^  all  peat  due  and  bearing  Intwest 
The  claim  of  payment  proceeds  upon  the 
theory  that  the  Oarr  Oil  Oompany  had  funds 
In  the  hands  of  Stnart  ft  Yonns  with  which 
to  pay  that  Ind^tedness.  or,  at  least,  $2,000 
of  It,  and  that  It  was  paid  ont  of  those 
fnnds.  It  1b  very  Improbable  that»  with  am- 
ple fonds  at  their  cnnmand.  belon^^  to 
their  principal,  Stnart  ft  Tonne  wonld  allow 
this  indebtedness  to  climb  «p  to  $18,000,  and 
pay  interest  on  It,  or  that  ttie  Oarr  CHI  Com- 
pany would  have  permitted  any  sncb  tbing. 
Suddenly  Elns^  made  a  donand  for  $2,000. 
He  was  then  oisaged  on  an  eztenslTe  con- 
tract tor  Stuart  ft  Toung,  at  Sugar  Orove, 
Ohio.  Although  nothhig  waa  technically  due 
him  on  that  work,  he  had  two  wells  almost 
completed;  one  of  which  came  In  on  the  8th 
day  of  September,  and  the  other  on  the  16th. 
It  was  Tery  important  to  Stuart  ft  Young 
that  this  work  go  on,  and  It  would  not  be  a 
Ttoloit  prasnmptlon  to  say  that,  In  order  to 
saTe  Klns^  from  embarrassment,  and  en- 
able bim  to  proceed  with  their  work,  th^  ad- 
vanced the  $2,000  on  account  of  their  own 
work;  the  Oarr  Oil  Company  not  having 
sufficient  funds  to  pay  that  amonnt  Certain 
It  U  that  they  paid  thB  two  notes  and  sent 
the  check  without  Informing  Kinsey  as  to 
whose  money  It  was.  and  also  that  the  check 
sent  was  prima  fode  not  drawn  npon  the 
-Oarr  Oil  Comiumy  funds.  It  was  Stuart  ft 
Young's  cbedt  Supposing  It  was  the  Carr 
Oil  Company*  1,  Ktns^  told  one  of  the  Carrs 
that  be  bad  placed  It  to  the  credit  of  that  com- 
pany. Later,  Stuart  ft  Young  ami  Ktaisey 
a  statement,  crediting  blm  with  some  $3,800 
for  drilling  two  wells,  and,  chaining  him 
with  the  $2,000  In  controversy  here.  Inclosed 
■a  check  for  the  balance,  and  asked  Kinsey  to 
sign  and  return  the  voucher,  which  he  did, 
retaining  the  check.  Ehisey  had  no  means 
-of  knowing  whose  money  he  had  received. 
Nor  could  he  have  known  that  the  Carr  Oil 
-Company  bad  funds  In  the  hands  of  Stuart 
ft  Young  to  pay  the  amonnt  sent  him,  nor 
was  be  bound  to  presume  that  it  was  not  the 
money  of  Stuart  ft  Young,  merely  because 
nothing  was  fben  actually  and  tedmlcally 
due  him  from  them.  Hence,  the  circum- 
stance Is  not  conclnslve,  nor  is  It,  In  my 
opinion,  entitled  to  the  weight  given  It 

It  has  been  suggested  that  because  Stuart 
ft  Young  were  agents  of  the  Carr  <M1  Com- 
pany, and  EInaey  tiad  knowledge  of  that  fact, 
the  application  which  the  latter  made  of  the 
$2,000  payment  could  not  be  changed  by 
their  }oInt  act;  for  the  change  w&6  in  the 
personal  interest  of  the  agents,  and  against 
the  interest  of  their  principal.  This  position 
would  be  tenable.  If  It  appeared  that  Kin- 
sey knew  the  money  whldi  be  had  received 
was  the  money  of  the  Oarr  Oil  Oompany. 
He  was  bound  to  know  that  an  agent  could 
«ot  appn^rlate  to  his  own  use  the  funds  of 


his  principal,  or  pay  his  own  debt  with  them, 
and  that  be  oonid  not  partic^te  In  uj  sodi 
transaction.  But  he  did  not  knoir*  nor  did 
be  have  any  means  at  knowing  that  tbo  fund 
in  question  was  tbe  property  ct  the  prln^paL 
For  aught  that  be  knew  or'  oould  know, 
that  money  was  the  pn^eriy  of  the  ageoti 
themselves,  with  whldi  they  eoald  do  what 
Ouf  pleased.  They  had  not  been  parties  to 
the  credit  given  to  the  Carr  Oil  GcMnpany; 
nor  does  it  mpoax  that  "ttuy  knew  it  had 
been  given.  Tbdr  letter  did  not  ask  Kln- 
sey  to  change  any  credit,  and  there  was 
nothing  inconsistent  on  their  part,  In  taking 
credit  for  that  payment  themselves,  so  far  as 
Kinsey  knew,  or  so  far  as  the  evMotea  la  Oils 
case  dlsdoses.  They  dealt  with  him  in  two 
capacities,  as  ccmtracton  wttb  blm,  and  as 
agents  for  the  Carr  Oil  Company,  with  whom 
be  had  anothw  contract.  He  did  not  know 
they  had  sold  ont  to  the  Carra;  and  tannl- 
nated  the  agency.  As  to  him,  the  relation  of 
agency  continued.  Chiric  ft  Skyles,  Agem^, 
I>p.  4X4r-4n,  I  178b.  In  which  capacity  Uiey 
bad  sent  the  money,  he  did  not  know,  and 
they  had  authority  to  bind  tiielr  prlndpaL 
If  the  $2,000  wad  the  money  of  Stuart  ft 
Yonng,  and  not  the  mon^  of  the  Carr  CD 
Company,  then  It  is  clear  tbat  they  Ad  noth- 
ing Inconsistent,  and  tbat  Kinsey  could  con- 
sent to  the  change  of  credit  If  no  rdatlon  of 
agaicy  existed,  then  the  title  to  the  fund 
was  indisputably  in  Stnart  ft  Toung,  and 
th^  could  direct  tiie  appllcaticm  of  the  pay- 
ment Kinsey  could  not  apply  it  on  any- 
body's debt  except  tbat  of  Stnart  ft  Toung, 
without  their  direction;  and,  as  be  bad 
applied  It  without  any  direction,  be  oonld 
not  have  resisted  the  demand  for  an  altera- 
tion thereof.  He  was  bound  to  accede  to  the 
demand  that  it  be  credited  on  Stnart  ft 
Young's  dd)t 

The  finding  of  the  oommlssitmer  and  the 
decision  of  the  circuit  court  in  favor  of  the 
Carr  Oil  Company  seem  to  have  been  based 
upon  the  theory  of  an  estoppel.  Bnoiq^  of 
the  evidAtce  has  been  stated  to  indicate  that 
there  la  no  estoppel.  It  Is  true  that  the  Carrs 
bought  from  Stuart  ft  Toung,  on  the  28Ui 
day  of  September,  1898,  their  interest  Id 
that  copartnership,  and  probably  true  that 
prior  to  tliat  time,  Klns^  bad  told  one  of 
the  Carrs  that  be  bad  given  the  Carr  <M1 
Company  credit  for  the  $2,000.  Tliey  dalm 
tbat  tie  thereby  misled  tb«n  into  the  por- 
chase  of  the  Stuart  ft  Yonng  Interest  In 
other  words,  they  say  that.  If  they  had  not 
supposed  this  $2,000  had  been  paid  on  the 
Indebtedness  of  the  Carr  Oil  Company  to 
Kinsey,  they  wonld  not,  or  might  not  have 
Iwugbt  the  interest  of  Stnart  ft  Toung. 
But  there  is  not  a  wwd  of  testimony  to 
the  effect  that  Kinsey  knew,  had  any  rea- 
son to  know  or  suspect,  or  could  have  known, 
tbat  the  Carrs  Intended  to  buy  out  Stuart 
ft  Young.  Therefore,  be  made  the  represen- 
tation without  any  Intention  to  mislead  the 
Carrs  to  their  injury  and  without  any  rea- 
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wn  to  BinpecC,  or  meani  of  tcnowlng,  tbat 
It  wonid  so  mlBlead  tbem.  HoreoTer,  as  has 
a?read7  been  shown,  he  did  not  know,  and 
conld  not  hare  known,  whether  the  money  he 
had  received  was  properly  credited,  or  could 
be  properly  credited,  to  the  Carr  Oil  Com- 
pany, rnrthermore,  the  representation  could 
not  have  Injured  the  Cam,  If  they  had  ezei^ 
dsed  the  most  ordinary  prudence  and  care 
In  effecting  their  deal  with  Stuart  ft  Young. 
The  means  of  knowledge  was  right  at  their 
hands.  If  It  had  been  paid,  their  own 
books,  must  have  shown  the  fact,  and  If  It 
bad  not  been  paid,  their  books  and  tbelr 
papers,  in  the  hands  of  their  agents,  Stuart 
ft  Toung,  showed  that  fact  Therefore, 
practically  all  of  the  essential  elements  and 
ingredients  of  an  estoppel  are  lacking.  **Itt 
order  to  constitute  an  equitable  estoppel, 
thore  must  exist  a  false  representation  or 
concealment  of  material  facts;  It  must  hare 
been  made  wltb  knowledge,  actual  or  con- 
stmctiTe,  of  the  facta;  the  party  to  whom 
It  was  made  must  have  been  without 
knowledge  or  the  means  of  knowledge 
of  the  real  facts;  It  must  have  been  made 
with  the  Intention  that  It  shonid  be  act- 
ed upon;  and  the  party  to  whom  It  was 
made  mnst  have  relied  on  or  acted  upon  It 
to  his  prejudice."  16  Cyc.  726.  "Negligent, 
as  distinguished  from  Intentionally  fraudu- 
lent. mlsrepresMitatlons,  may  operate  as  an 
estoppel.  On  tbe  other  hand,  ordinary, 
casual  declarations  or  admissions,  not  made 
for  the  purpose  of  Inducing  any  specific  ac- 
tion, and  on  the  faith  of  which  no  one  has 
lieea  misled,  are  not  conclnslTe  In  their  char- 
acter, and  are  entitled  to  have  only  such 
weight  attached  to  them  as,  under  all  the 
circumstances,  they  may  fairly  deserve."  Id. 
728. 

I  admit  that,  In  order  to  overQirow  tbe 
decision  of  the  court  below  on  the  Issue  of 
payment  we  must  be  able  to  see  tbat  It 
Is  contrary  to  a  decided  preponderance  of 
evidence;  and  I  am  convhiced,  for  reasons 
stated,  that  It  Is  not  only  against  such  pre- 
ponderance, but  almost  wholly  without  evi- 
dence to  sustain  It  Men  ooght  not  to  be 
allowed  to  establish,  by  mere  Inference,  from 
remote  and  isolated  clrcumstences,  claims 
of  title  which  tbey  are  unwilling  to  assert 
upon  their  oaths,  when  the  court  can  clearly 
see  that  the  truth  or  falsity  of  that  claim 
Is  within  their  personal  knowledge,  and  docu- 
mentary evidence  thereof  within  tbelr  con- 
trol, but  withheld. 


TALBOTT  V.  SOTJTHBBN  OIL  CO. 

(Suweme  Court  of  Appeals  of  West  Ylrgiida. 
Oct  80;  190&  Rehearing  Denied  Jan.  10, 

1.  PBOoroe— BrrtTBH— ConrKiniCTTOH— Whkh 
PmnwTBUE. 

If  a  return  of  service  of  a  summons  enn- 
mendug  a  salt  Is  sufficient  on  Its  face,  such 
facts  suited  tlierein  as  It  was  the  duty  of  th« 


officer  to  set  forth  In  It  cannot  be  put  In  tssus 
by  either  a  plea  in  abatement  or  a  motion  to 
set  aside  s  judgment  by  default  For  reasons 
of  public  policy,  contraoictlon  ^  such  retama 
Is  not  permlttea  in  any  form,  except  upon  al- 
legations of  fraud  or  coUoslon. 

[Bd.  Note.— For  cases  In  nolnt  m  Cent  Dig. 
vol.  40,  Process,  fl  18»-]l8J 

2.  Bbrob,  Wxit  or— OBJBonon  Nor  Bazskd 
Below. 

On  a  writ  of  error  to  a  Jndgmait  by  de- 
fault after  an  unsuccessful  motion  to  set  it 
adds.  made_pnnmant  to  section  5  of  chapter 
134  of  tbe  Obde  of  1809  tCode  1006,  84036], 
without  In  any  way  challenging  the  sufficiency 
of  tbe  declaration,  Insufficiency  thereof  cannot 
be  assigned  as  ground  of  error  if  the  matter 
therein  set  up  be  sneh  as  If  ma  pleaded  would 
constltate  a  cause  of  action  cognisable  the 
court  when  sitting  as  a  court  or  law. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  2.  Appeal  and  Error,  f|  122&-1240.] 

S.  Minks  Ann  Minkbais— Iaaiks  — BxOHiff 

AND  Liabilities. 

For  injury  to  land  caused  by  the  escape  of 
natural  gas  from  a  wdl  thereon,  drilled  and 
abandoned  by  a  lessee  of  the  land  for  <dl  and 
gas  purposes,  the  lessor  has  a  light  of  aettm  for 
damages  against  the  lessee. 

(Syllabus  by  the  Coart.) 

Error  to  Circuit  Court  Ollmer  County. 

Action  by  B.  H.  Talbott  against  the  South- 
em  Oil  Oompany.  Jndgmeot  for  plalntU^ 
and  defendant  brings  error.  Affirmed. 

Bf.  D.  Hanee,  Cbae.  N.  Kimball,  and  Jaa. 
H.  Ollmore,  tor  plaintiff  In  error.  R.  O. 
Unn,  for  defendant  In  error. 

POFFENBAROBR,  J.  The  Southern  Oil 
Company,  a  corporation,  against  which  BL 
M.  Talbott  obtained  a  Jndgmrait  by  default 
for  the  sum  of  $2,000  in  an  action  of  trespass 
on  the  case  in  the  circuit  court  of  Gilmer 
county,  for  damages  occasioned  by  failure 
on  the  part  of  the  defendant  to  plug,  as  re- 
quired by  statute,  an  abandoned  gas  well, 
drilled  by  the  defendant  on  lands  of  the 
plaintiff  under  a  lease  authorizing  such  drill- 
ing, complains  of  the  action  of  said  court 
In  refusing  to  quash  the  return  of  service 
on  Ite  motion  made  In  a  special  appearance 
for  the  purpose,  and  In  refusing  to  set  aside 
the  JudgmiNit  on  Its  motion,  made  pursuant 
to  notice  thereof.  The  return  of  the  sherlft 
reftds  as  follows:  "Executed  the  within  writ 
on  the  within  named,  the  Southern  Oil  Com- 
pany, a  corporation,  by  delivering  a  copy 
thereof  to  E.  L.  Buttrl(±,  as  Ito  stotntory 
attorneys  In  Kanawha  county,  wherein  the 
said  Buttrlck  resides,  on  the  81st  day  of 
March,  1904.  J.  A.  Jarrett  Sheriff  of  Kana- 
wha county,  W.  Va,"  On  the  special  appear- 
ance aforesaid,  the  defendant  asked  leave  to 
file  an  affidavit  of  D.  Roberteon,  its  secre- 
tory and  treasurer,  showing  the  authority 
of  B.  L.  Buttrlck.  as  Its  attorney  In  fact 
appointed  In  conformity  with  tbe  stotute 
(section  24,  e  54,  Code  1906),  to  have  been 
revoked  before  the  Institution  of  this  action, 
which  leave  was  granted,  and  tbe  affidavit 
filed  over  the  objection  of  the  plaintiff,  but 
the  motion  to  quash,  anpported  by  tbe  affl- 
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davit,  was  overrnled.  No  fnrtber  appeuance 
having  been  made,  jadgmrat  was  rendered 
tm  a  subsequent  day  of  the  same  train,  June 
8;  1901  Tba  moUon  to  vacate  the  JadiEmeat 
was  made  in  vacation  at  the  connty  seat 
of  Jackson  county,  on  the  1st  day  ot  August, 
1904,  and  in  support  thereof  the  defendant 
tendered  certified  copies  taua  the  records 
of  the  clerk's  oCQce  of  the  county  court  of 
Kanawha  county.  In  which  the  power  of  at- 
torn^ had  been  recorded,  and  of  the  office 
ot  the  Secretary  of  State,  showing  that  the 
instrumoit  revolting  said  power  of  attwney 
had  been  recorded  In  said  offices  In  the 
month  of  October.  1908.  Leave  being  grant- 
ed, they  were  filed,  but,  on  objection  sustain- 
ed, the  Judge  refused  to  read  or  consider 
them,  and  ovrarruied  the  motion  to  set  aside 
the  Judgment. 

The  law  of  tills  sta^  as  settled  by  the  de* 
dslons  of  this  court,  seems  to  forbid  any 
relief  upon  elttier  of  the  motions  made  by 
the  defmdant.  Stewart  v.  Stewart  27  W. 
Va.  lOT,  holds  that  the  facts  stated  In  the 
return  of  a  sherllf,  showing  service  of  the 
summons  commencing  a  suit  cannot  be  con- 
tradicted for  the  purpose  of  setting  aside 
a  decree  upon  a  bill  taken  for  confessed. 
If  this  rule  is  sound.  It  must  apply  to  Judg- 
ments by  default  as  well  as  to  such  decrees. 
There  can  be  no  difference  in  principle, 
Belt^  in  su^  cases  Is  by  motion.  In  the 
nature  of  a  writ  of  error.  Section  S«  c  184^ 
Code  1889  [Code  1906,  f  4038].  To  be  avail- 
able on  Budb  a  motion,  the  error  most  appear 
upon  the  face  of  the  record.  Here  the  mat- 
ter relied  upon  for  relief  is  one  which  does 
not  appear  upon  tlie  face  of  this  record,  and 
cannot  be  shown  without  contradicting  a 
fact  stated  In  the  return. 

If  the  matter  relied  upon  were  such  as 
could  have  been  made  available  at  common 
law,  upon  a  writ  of  error  coram  nobis  for 
nror  in  fact,  relief  might  be  had  by  motion, 
under  section  1  of  chapter  134  of  the  Code 
Garlon's  Adm'r  v.  Buffner,  12  W.  Va.  297, 
290,  310:  King  v.  Burdett.  28  W.  Va.  601,  57 
Am.  Bep.  687 ;  Evans  v,  ^nrgln,  6  Grat  107, 
62  Am.  Dec  106;  Gunu  t.  Turner's  Adm'r, 
21  Orat  (Va.)  882.  But  our  decisions  hold 
that  the  return  of  the  sheriff  cannot  be  c cm- 
trad  icted  under  any  circumstances,  nor  over- 
thrown l>y  any  kind  of  proceeding.  Bader  t. 
Adamson.  37  W.  Va.  682,  10  S.  B.  808,  812, 
holds  tliat  It  cannot  be  done  by  plea  In  abate- 
ment. At  page  696  of  said  volume.  Judge 
English,  speaking  for  this  court,  said:  "The 
statute  requires  a  plea  of  this  kind  to  be 
verified  by  affidavit,  but  does  not  anthorlEe 
such  a  plea  to  be  sworn  to  by  any  person 
other  than  the  defendant,  and  for  several 
reasons  we  must  regard  said  plea  as  bad: 
but,  if  It  was  ever  so  formal  and  free  from 
defects,  we  think  the  court  acted  property  in 
striking  It  out,  as  this  court  has  held  In  the 
case  of  Bowjer  r.  Knapp,  16  W.  Va.  299: 
*^'he  law  seems  to  be  well  settled  that  an  of- 
ficial return,  duly  made  upon  process  emanat- 


ing from  tlie  court  or  its  offlcwa,  by  a  tmon 
officer  In  relation  to  facta  wblch  It  la  his 
legal  duty  to  state  to  it,  la,  aa  between  the 
parties  and  privies  to  the  suit,  and  otben 
whose  rights  are  necessarily  dependent  upon 
it,  conduatve  of  the  facts  therdn  stated."* 
No  plea  or  proceeding  for  pntUng  in  issue 
such  a  matter  could  be  more  positire,  direct, 
and  free  from  embarrassment  by  the  prin- 
ciples of  waiver  than  a  plea  in  abatanoit 
If  the  proof  of  the  facts  atated  In  the  re- 
turn cannot  be  Inquired  into  upon  such  a 
plea.  It  is  impossible  to  oMicelve,  for  any 
reason,  why  it  should  be  allowable  upon  a 
mere  motion. 

In  coming  to  a  conclusion  In  Bader  t. 
Adamson,  the  court  seems  to  have  dlsr^aid- 
ed  the  following  protestations:  "But  we  do 
not  mean  to  decide  whether,  under  our  stat 
ute,  tbe  return  of  a  sheriff  upon  proceas  may 
or  may  not  be  contradicted  by  pin  In  abate- 
ment" Bowyer  v,  Knapp,  15  W.  Va.  277, 
291.  "As  we  said  in  Bowyer  v.  Knapp,  18 
W.  Va.  291,  we  do  not  mean  to  decide  wfaetlt 
er,  under  our  statute,  the  return  of  the  Bba- 
iff  on  process  may  not  be  contradicted  by 
plea  in  abatement  ffied  In  the  suit  at  the 
propOT  time."  Stewart  r.  Stewart,  27  W.  Va. 
1G7,  182.  However,  if  we  could  aay  the  rul- 
tog  In  Bader  t.  Adamscm  appears  to  have 
been  inadrertent  there  Is  much  auUiority  to 
sustain  It  In  Bamsburg  t.  Kline,  06  Va. 
466,  81  8.  B.  608,  cited  with  approval  by  this 
court  In  UcGlung  t.  UcWhorter,  47  W.  Va. 
160,  152,  34  S.  B.  740,  81  Am.  St  B^.  786^ 
tbe  court  held  as  follows:  "The  return  of  an 
officer  showing  that  a  summons  to  commeies 
a  suit  has  been  duly  executed  cannot  be  con- 
tradicted by  a  defendant,  unless  It  can  be 
shown  that  the  plaintiff  procured  or  induced 
tbe  return,  or  was  In  aome  way  connected 
wltii  the  deception.  It  Is  immatraial  wheth- 
er the  objection  to  the  return  be  made  at 
law  or  in  equity,  the  rule  la  the  aame."  No 
doubt  the  rule  Is  capable  of  working  great 
hardship,  but  It  would  not  have  done  so  la 
this  instance  had  the  defendant  recognised 
and  obeyed  It  There  was  notice  tn  point  of 
fact  It  appeared,  and  attempted  (o  take  ad- 
vantage of  the  mistake  of  the  officer.  Tha 
hardship  results,  not  so  much  from  Qie  of- 
ficer's mistake,  as  ^m  tbe  failure  of  ft» 
defendant  to  submit  to  the  rule  of  law  which 
forbids  contradiction  of  the  return.  It  la  rare 
that  a  court  can  relieve  a  party  from  self- 
imposed  burdens,  though  he  Is  not  always 
bound  by  his  mistakes. 

No  objection  to  the  declaration  Is  specified 
in  the  notice  of  the  motion  to  aet  aalde  tlie 
Judgment  nor  In  the  motion  Itself.  Had  de- 
fects in  It  which  would  render  It  bad  m  de- 
murrer been  spedfled  In  either,  It  may  he 
that  such  defecte  would  be  available  lien 
now  for  reversing  tbe  action  of  the  court  be- 
low. Whether  the  declaration  would  be  good 
on  demurrer,  we  are  not  for  this  reason, 
called  upon  to  soy.  It  suffices  that  it  pur 
porta  to  set  up  matter  which,  if  wdl  pleaded, 
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would  constitute  a  good  cause  of  action. 
It  charges  injury  and  damage  to  the  land  of 
tbe  plalntlfC  by  the  escape  of  gas  from  an 
abandoned  well.  Whether  the  liability  arises 
under  ttie  statute,  referred  to  In  the  declara- 
tion, or  tbe  common  law,  la  immaterial.  If 
not  a  good  statutory  cause  of  action,  tbe  in- 
Jury  Is  actionable  at  common  law.  Waste,  in- 
jury to  the  freehold  by  a  tenant  for  life  or 
years.  Is  actionable  at  common  lav,  whether 
It  resnlt  from  afflnnatlve  wrongful  acts  or 
mere  omission  to  perform  duty.  University 
T.  Tucker,  81  W.  Va.  621,  8  S.  B.  410;  Wil- 
liamson y.  Jones,  43  W.  Va.  562,  27  S.  B. 
411.  38  L.  R.  A.  604.  64  Am.  St  Rep.  891; 
Tn.Ylor,  Landlord  &  Tenant,  SS  34S,  346,  347, 
348,  349.  If  an  oil  lease  may  be  said  to  con- 
fer only  a  license,  the  licensee  Is  liable  for  all 
injury  resulting  from  the  negligent  exercise 
ot  the  powers  conferred  upon  him.  Lyford 
T,  Putnam,  86  N.  H.  SQ3;  Norton  T.  Craig, 
68  Me.  275;  Dean  t.  McLean.  48  Yt  412,  21 
Am.  Rep.  130;  Selden  t.  Delaware,  etc.,  do., 
29  N.  T.  6S4. 

Seeing  no  error  In  the  judgment,  we  affirm 
It,  with  costs  and  damages  to  tbe  defendant 
tn  error,  according  to  law. 


WILLIAMS  &  DAVISSON  CO.  v.  FERGU- 
SON CONTRACTING  CO. 

(Snpreme  Court  of  Appeals  of  West  Virginia. 
Oct.  30,  1906,    Rehearing  Denied  Jan. 
10,  1907.) 

1.  AppEAir— Review— Bitr.  ot  Bxceptioss. 

Where  an  exception  waa  saved  to  the  ruling 
of  the  court,  in  a  general  bill  of  exceptions  cer- 
tifying all  the  evidoQce,  admitting  evidence 
claimed  to  be  inadmisisible,  but  is  not  made  tbe 
subject  of  a  special  bill  of  exceptions,  being 
saved  In  that  way  and  Insisted  upon  in  hia 
brief  by  the  objecting  party,  it  is  proper  to  be 
reviewed  and  considered  by  the  appellate  court 

2.  Same— Objections  Waived. 

Where,  after  the  plaintiff  has  Introduced 
all  his  evidence  a  motion  of  the  defendant  to 
exclude  from  the  jory  all  tbe  plaintiff's  evi- 
dence has  been  overruled,  and  defendant  pro- 
ceeds to  introduce  his  evidence  in  defense,  the 
appellate  court  will  disregard  said  motion  aa 
havinji  l>een  waived  by  the  defendant,  notwith- 
standing the  exception  to  such  ruling  is  made 
the  subject  of  a  separate  bill  of  exceptions,  and 
will  not  reverse  the  judgment  for  tjiat  cause. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  3,  Appeal  and  Error,  |  8614.] 

(Syllabus  by  the  Court) 

Error  to-Glrcult  Gourt,  Braxton  Oounty. 

Action  by  the  Williams  &  Dartsson  Com- 
pany against  tbe  Ferguson  Contracting  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Haymond  ft  Pox,  for  plaintiff  In  error. 
Hines  ft  Kelly  and  Hall  Bros.,  for  defendant 
tn  error. 

McWHORTER,  P.  This  was  an  action  of 
assumpsit,  brought  in  the  circuit  court  of 
Braxton  county  by  the  Williams  &  Davlssou 
Company,  a  corporation,  against  the  Fergu- 


son Contracting  Company,  a  corporation,*  for 
the  price  of  a  consignment  of  powder  and 
dj-namlte  alleged  to  tmve  been  fumlsbed  by 
plaintiff  to  defendant.  Of  the  value  ot  $1,100. 
The  defendant  entered  Its  plea  <tf  non  as- 
sumpsit, to  which  plaintiff  replied  generally. 
A  Jury  was  impaneled  and  sworn  to  try  the 
luue,  and,  having  heard  the  evidence  and 
arguments  of  counsel,  returned  a  verdict  In 
tAvoT  of  plaintiff  for  11.146.47  damages. 
Tbe  defendant  moved  the  court  to  set  aside 
the  verdict  of  the  jury,  because  It  was  con- 
trary to  tbe  law  and  tbe  evidence;  which  mo- 
tion the  court  overruled  and  entered  Judg- 
ment upon  said  verdict  The  defendant  was 
a  contractor  for  the  construction  of  certain 
sections  of  the  Coal  ft  Coke  Railway  and 
subcontracted  to  Wm.  M.  Powell  ft  Co.  a 
certain  part  of  its  said  work.  In  tbe  pros^ 
cution  of  tbe  woA  contracted  to  be  done  by 
said  Powell  ft  Co.  they  purchased  from 
plaintiff  the  powder  and  dynamite  sued  for. 
Tbe  dynamite  was  shipped  by  plaintiff  about 
February  27,  1904.  to  Cogar  Station,  In 
Braxton  county,  consigned  to  the  shipper,  to 
be  used  by  Powell  ft  Co.  in  their  work  and 
to  be  paid  for  as  used.  Powell  ft  Go.  failed 
to  complete  their  work,  and  under  the  provl- 
slons  of  their  contract  with  the  defendant 
company  the  latter  took  charge  of  the  work 
and  used  the  material  aa_  band  In  tbe  con- 
struction of  tbe  work,  and  the  action  was  to 
recover  the  value  of  the  dynamite  from  the 
defendant,  claiming  that  the  sale  to  Pow- 
ell ft  Co.  of  the  dynamite  was  mot  com- 
pleted by  deliv^,  and,  the  same  having 
btea  taken  and  used  by  the  defendant  It 
became  liable,  either  by  npress  or  implied 
promise  to  pay  for  It  In  the  course  of  tbe 
trial  tbe  defendant  took  six  several  bills  of 
exceptions  to  certain  rulings  of  the  court 
and  defendant  procured  from  this  court  a 
writ  of  error  and  supersedeas. 

The  first  bill  of  exceptions  Is  as  to  the  ad- 
mission of  the  evldoice  of  cniarles  Wyck<^ 
to  prove  the  declarations  of  H.  B.  Mander- 
vlile,  a  member  of  the  firm  of  Wm.  M. 
jf owell  ft  Co.  Tbe  witness  was  testifying  in 
relation  to  a  conversation  he  liad  with  Man- 
dervllle  In  relation  to  the  claim  of  plaintiff 
for  the  dynamite,  when  be  was  asked  by 
plaintiff's  counsel,  "What  did  Mr.  Mander- 
vllle  say?"  to  which  question  defendant  ob- 
jected, which  objection  was  overruled,  and 
tbe  witness  answered,  "Mr.  Manderville  told 
me  that  he  wanted  to  get  the  matter  adjust- 
ed, when  I  talked  to  him  about  tbe  matter, 
and  then  be  called  me  over  the  phone,  and 
said  to  charge  It  to  tbe  Ferguson  Contracting 
Company,  H.  E.  Manderville.  Sup^Intendent 
and  be  also  told  me  In  person  that  he  was 
superintendent  of  the  works  over  there." 
To  which  action  of  the  court  in  overruling 
Its  objection  to  said  question  and  permitting 
sold  witness  to  answer  as  aforesaid  defend- 
ant excepted,  and  then  moved  the  court  to 
exclude  from  the  jury  the  said  statement  of 
said  Wyckoff,  wbcu  the  court  said,  "I  think 
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I  will  exclude  what  he  aM  abont  being 
svtfMlntendent  of  that  parttcniar  work,**  bnt 
rafmnd  to  szclude  the  atatement  Then  Is 
a  ilmllar  exception  taken  to  the  ruling  of  the 
court  In  oremUlng  the  objection  made 
the  defendant  to  the  testimony  of  Robert 
Pollard,  where  he  is  a«ked:  "What  If  «ny- 
thlng,  did  Mr.  ManderFllle  naj  to  yon  about 
tlUs  dynamite  having  been  naed  on  the  wort: 
after  he  had  takoi  charge  toi  TergnaonT 
A.  He  said  that  Fergnaon  had  taken  charge 
of  the  work,  and  said  he  waa  going  to  com- 
plete It.  and  he  was  anperlntendent,  uid  said 
be  took  charge  of  it  In  a  deed  of  tmat;  and 
I  made  a  remark  about  what  they  had  se- 
cured, and  about  some  hones  and  carts,  and 
sereral  things,  and  he  said  tbey  had  taken 
diarge  of  a  car  of  dynamite,  which  Powell 
bad  originally  bought  from  the  WtUiams  & 
DavlBSim  people,  and  I  asked  falm  where  It 
was,  and  he  said  It  was  In  the  magazine, 
and  I  asked  him  If  he  ma  going  to  ship  it 
back,  and  he  said,  Ho,'  that  airangementa 
had  been  made  for  Feigoson  to  use  it"  An 
exertion  was  saved  to  ttals  ruling  In  the 
general  bill  of  exc4>tksi8  6,  whldi  certi- 
fies all  the  evidence,  but  Is  not  made  the  sub- 
ject of  a  qwdal  bill  of  eoEceptlons;  but  being 
saved  in  that  way  and  Insisted  upon  the 
plaintiff  In  error  in  his  brief.  It  is  proper  to 
be  reviewed  and  coniddered  by  tbe  appellate 
court  See  Snyder  v.  Railway  Oa,  11  W.  Ya. 
16,  32;  H(f>odrill  V.  Ziumber  Go.,  40  W.  Ya. 
664,  C70,  21  8.  Bl  B78.  The  testimony  so  ex- 
oe^teA  to  related  to  tbn  agen^  of  Slander^ 
vUle  as  manager  In  charge  of  the  wotk  for 
Fergnaon  Company  and  bis  auQiorlty  in  the 
pranlses.  The  conversatUm  narrated  by 
witness  Pollard,  he  states,  was  after  Walk- 
er, the  dilef  oiglneer  and  g^ieral  manage 
of  defendant  company,  had  told  blm  that 
BCandervlIle  was  siywlntendent  for  defend- 
ant company,  and  tbe  testlmtmy  ot  witness 
Williams  hereinafter  set  out  vhere  he  gives 
a  omversatlon  between  J.  B.  Walker,  dilef 
ttil^neer  and  manager  of  defendant  company, 
Kr.  Handervlll^  and  himself,  and  which 
testimony  is  not  objected  or  excited  to, 
touching  such  agency  of  MandervlUe,  was 
sufficient  to  render  the  evidence  admissible^ 
BUI  of  exceptions  Na  2  Is  to  the  overruling 
by  the  court  of  the  motion  of  the  defendant 
to  exclude  from  the  Jury  all  the  plaintiff's 
evidence,  after  the  plaintiff  had  Introduced 
all  its  evidence  in  chi^,  and  before  ttie  de- 
fendant had  introduced  any  evldnice.  After 
the  overruling  of  defoidant's  motion  to  ex.- 
elude  plalntUTs  evidence,  the  defendant  pro- 
ceeded to  Introduce  its  evidence  In  the  case. 
It  lias  been  frequently  held  1^  this  court 
that  when  a  motion  has  been  made  to  se- 
clude the  plaintiff's  evidence  for  lnsnffici«icy, 
and  tbe  motion  overruled,  the  defendant  by 
proceeding  with  Its  defense  and  Introducing 
ita  evidence,  shall  be  taken  to  hare  waived 
its  exception  to  the  ruling  of  the  court  In 
refusing  to  exclude  the  evidence.  Trump  t. 
Tidewater       46  W.  Ya.  238,  82  8.  ID.  1086; 


OoK  T.  Railroad  Go.,  38  W.  Ya.  406^  18  &  B. 
696;  Bllllngsley  t.  8tatlw,  B2  W.  Ya.  8% 
48  8.  B.  06. 

ma  of  ao^itlons  No.  S  goes  t»  aA- 
mlaslim  at  the  testimony  of  Gharlea  Wyckoff 
over  the  objection  of  the  defendant  when 
he  la  permitted  to  testify  that  he  had  kM 
goods  to  Cole.  (Oie  ot  tite  superintendents 
of  the  d^oidant  company,  without  a  reqnltf- 
tlim  from  Mr.  Walter,  chief  engineer,  ok  tiie 
Bnmville  office.  It  la  dalmed  that  Hila  evl- 
d«ice  was  admissible  to  show  Qie  manner  of 
doing  business  by  the  defendant  eompany, 
and  for  the  purpose  ot  contradlctliv  0»e  wit- 
ness Wallnr,  chief  engineer,  who  had  stated 
that  tbe  defendant's  superintendents  were 
not  anthOTlzed  to  boy  suppHes  wHbont  a 
requisition  ftom  the  office  at  BnmsrlUfc 
Far  tbe  pnrpoae  Indicated  the  testimony  was 
admissible. 

BUI  of  exceptions  No.  4  goes  to  ttie  giving 
of  instructions,  on  b^aif  of  tba  plaintiff, 
Nos.  1,  2,  S,  6,  and  6;  and  bill  ot  exceptlona 
No.  6,  to  the  ruling  of  the  court  In  refusing 
to  give  on  bdialf  of  the  defendant  Instni^ 
tlon  No.  2.  FlaintUFs  Instructions,  given  by 
the  court  compIaineS  of,  are  as  follows: 
*'CU  The  court  instructs  the  Jury  Hut  It 
they  brieve  from  flie  evidence  tiiat  the  dy- 
namtte  in  queetl<m  waa  omslgned  to  the  Wlh 
Uams  ft  Davlsson  Gnnpany,  and  tibat  the 
title  to  the  said  dynamite  remained  in  tiis 
WUliams  &  Davlsson  OcKupany  until  recdTsd 
ot  accepted  by  Wm.  M.  Pow^  A  Oo^  and  If  | 
th^  furthw  brieve  tman  the  evidence  that 
said  dynamite  was  not  received  or  acoqirted 
by  Wto.  M.  Powell  ft  COb,  bot  waa  taken  and 
used  by  tbe  Ferguson  Contracting  Omipany,  i 
then  ttiey  should  find  for  tiie  plaintiff  flio  | 
value  of  said  dynaoiita  (2)  Hie  court  in- 
structs tiw  July  tiiat  if  they  beUere  from  tiie 
evidence  that  the  dynamite  In  eontroversy 
was  consigned  to  tile  WllUama  ft  Davtssm 
Company,  with  tbe  understanding  tiiat  Wm. 
M.  PoweU  ft  Oo.  were  to  have  it  if  tiitf 
further  believe  from  the  erldenca  that  be 
fwe  said  dynamite  was  rectived  or  accepted 
by  the  said  FofweU  ft  Co.,  the  Ferguson  Om- 
tractlng  Company  had  taken  charge  of  tht 
work  of  the  said  Wm.  BL  Powell  ft  Co.,  and 
that  the  said  dynamite  waa  not  reeeived  or 
used  by  the  said  Wm.  M.  Powell  ft  Ool,  tiiai, 
if  they  further  believe  from  the  evidence  that 
said  dynamite  was  takoi  and  used  by  tbe 
ssid  Feiguscm  Contracting  C«npany,  they 
Should  find  for  the  plaintiff  the  value  of 
said  dynamite  aa  shown  by  tiie  evideaee. 
HB)  The  court  instrocte  tiie  Jury  tliat  even 
If  they  believe  from  the  erldence  tiiat  tiie 
said  MandorvUle  waa  not  autiiortaed  to  pur- 
chase dynamite  for  the  use  of  tbe  aald  Fer- 
guson Conlzactlng  Company,  and  that  bt 
was  not  authorised  to  agree  that  tbe  Vsr- 
guson  Contracting  Company  would  pay  for 
the  same,  yet  If  tbey  further  believe  from  tbe 
evidence  that  the  dynamite  in  qnestlon  vras 
consigned  to  the  WUliams  ft  Daviason  Gnn- 
pany with  the  undexstanOing  that  tbe  said 
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Wm.  M.  Powell  &  Co.  waB  to  hare  the  same, 
but  that  said  dynamite  was  not  recelTcd  by 
the  said  Wm.  M.  Powell  &  Ga,  but  belonged 
to  plaintiffs,  and  was  taken  and  used  by  the 
aald  Ferguson  Contracting  Company,  they 
aboold  find  for  the  plaintiffs  whatever 
amount  they  belleTe  from  the  evidence  the 
■aid  dynamite  was  reasonably  worth.  *  •  • 
(5)  The  court  Instructs  the  Jury  that  If  they 
believe  from  the  evidence  that  the  dynamite 
mentioned  In  this  case  was  shipped  by  the 
plaintiff  to  Wm.  H.  Powell  &  Co.,  on  consign- 
ment, but  was  not  received  by  Wm.  M.  Pow- 
ell &  Co.,  that  after  it  arrived  at  Its  destina- 
tion the  defendant,  the  Fo^uson  Contracting 
Company,  took  cbai^  of  the  railroad  work 
then  behig  dcHie  by  said  Wm.  M.  Powell  & 
Co.,  and  received,  consomed.  and  used  said 
dynamite  on  said  work  for  tiielr  own  benefit, 
then  they  should  find  for  the  plaintiff  such 
sum  as  they  believe  txom  the  evidence  the 
dynamite  so  used  by  said  Forgason  Contract- 
ing Company  was  reasonably  worth.  The 
court  Instructs  the  Jury  that,  If  one  oonsnmea 
or  converts  to  his  own  use  property  of  anoth- 
er, the  law  Implies  an  agreement  on  the  part 
of  the  person  so  consuming  or  converting 
each  property  to  pay  to  the  owner  the  rea- 
sonable worth  of  said  ^vo^erts-** 

Instruction  No.  1  Is  objected  to  because 
It  leaves  to  the  Jury  the  question  of  determin- 
ing whether  the  plaintiff  retained  title  to  the 
dynamite,  and  In  that  It  Is  in  direct  opposition 
to  the  bill  rendered  by  plaintiff  to  Powell  ft 
Co..  and  directs  the  Jury  that.  If  It  finds  that 
the  Ferguson  Company  took  and  used  the 
dynamite,  then  It  should  find  for  the  plain- 
tiff. It  Is  claimed  that  this  Is  clearly  errone- 
ous, because  under  the  evidence  It  could  not 
be  a  question  for  the  Jury  to  determine 
vrhetber  Powell  &  Co.  received  or  accepted 
the  dynamite;  that  unquestionably,  ander 
the  testimony,  the  defendant  did  not  receive 
It  from  the  car.  As  to  whether  the  defend- 
ant did  receive  it  from  the  car  is  one  of 
the  principal  questions  for  the  jury.  It 
Is  shown  that  It  was  taken  from  the  car 
on  the  2Sth  or  28th  of  March,  and  It  Is  fui> 
tber  shown  by  the  bill  of  sale  of  all  the 
personal  property  of  the  Powell  Company 
to  the  FergQBon  Contracting  Company,  made 
on  the  26tb  of  March,  1904,  that  the  Powell 
Company  sold  and  transferred  to  the  Fergu- 
son Contracting  Company  all  of  its  property 
then  located  on  the  Coal  &  Coke  Railway 
on  Copen  Run,  Braxton  county,  W.  Ta., 
known  as  "Section  105"  of  the  Coal  A  Coke 
Railway,  and  afterwards  In  a  chancery  at- 
tachment proceeding  In  the  circuit  court  of 
Braxton  county  against  the  said  Powell  Com- 
pany the  Ferguson  Company  filed  its  answer 
setting  up  the  contract  between  It  and  the 
Powell  Compau}-.  and  showing  that  under 
said  contract  It  was  "compelled  to  take 
charge  of  the  work  of  completing  the  said 
contract  and  the  snld  Wm.  M.  Powell  &  Co. 
then  sold  and  delivered  to  this  respondent 


absolutely  all  of  the  said  plant,  and  all  of 
their  personal  property  and  effects  of  every 
kind  and  character  used  by  them  In  connec- 
tion with  the  said  work,  and  this  respondent 
was,  at  the  time  of  the  suing  out  of  the  a^ 
tacbment  aforesaid,  in  the  actual,  exclusive 
possession  of  all  of  the  said  property,  and 
was  and  still  la  the  owner  thereof,  and  was 
then  and  still  Is  proceeding  to  complete  the 
woiic  undertaken  by  the  said  Wm.  M.  Powell 
&  Co.  In  accordance  with  the  provisions  of 
the  contract  between  respondent  and  siiid 
Wm.  M.  Powell  &  Co."  The  answer,  con- 
tinuing, further  says:  "Respondent  denies 
the  allegations  In  the  said  bill  that  the  said 
Wm.  M.  Powell  &  Co.  were  In  possession  of 
the  property  at  the  time  of  the  Institution  of 
this  suit,  or  at  any  time  since,  and  denies 
that  th^  have  had  any  use  or  control  there- 
of whatever  at  any  time  since  the  1st  day 
of  April,  1804,  at  which  time  the  said  Win. 
M.  Powell  A  Co.  declared  their  inability  to 
complete  the  contract,  and  delivered  to  the 
respondent  all  of  the  plant,  horses,  scrapers, 
carts,  commissary,  and  all  personal  effects 
th^  had  In  connection  with  the  said  work; 
and  respondent  says  that  It  has  had  the  ab- 
solute possession  and  control  of  said  property 
all  of  the  time  since  the  1st  day  of  April,  1804, 
and  Is,  by  virtue  of  the  contract  between  it 
and  the  said  Wm.  M.  Powell  A  Oo.  at  the 
time  of  the  delivery  of  the  said  property  to  It, 
the  absolute  owner  of  said  proper^ ;  and  re- 
spondent avers  that  the  plaintiff  did  not  ac- 
quire any  Hen  on  the  said  property,  or  any 
part  thereof,  by  reason  ot  the  suhig  out  and 
levying  the  attachment  In  the  bill  and  pro- 
ceeding mentioned  and  set  out"  This  an- 
swer was  In  evidence  and  read  to  the  Jury,  as 
appears  from  a  written  agreement  signed  by 
the  parties  to  this  cause  and  filed  by  them, 
to  be  considered  as  part  of  the  record  as 
If  brou^t  up  by  certiorari.  Here  we  have 
the  solemn  declaration  tn  writing  of  the  de- 
fendant company  that  by  virtue  of  the  bill 
of  sale  of  March  26,  1904,  It  owned  and  pos- 
sessed all  the  property  of  every  kind  and 
character  of  the  said  Powell  ft  Oo.,  and  jt/t 
In  said  bin  of  sale  then  Is  no  menU(Hi  of  Ilis 
dynamite,  an  \tem  of  the  Talve  of  flilOO. 
After  particularising  the  Items  of  property 
going  to  make  np  the  property  owned  1^  the 
Powell  Company  and  assigned  and  transfer* 
red  tbem,  mentioning  all  oflier  tilings  (tf 
valoe^  even  down  to  tiie  "cook  outfit  and  com- 
mlssuy  stores,"  worth  in  the  aggr^te  prob- 
ably an  Insignificant  sum.  Is  it  at  all  prob- 
able tluit,  If  the  dynamite  bad  been  tecelred 
by  the  Powell  Oompany  at  the  time  of  mak- 
ing the  transfer,  an  item  of  such  great  value 
would  have  be«i  omitted  from  the  list  of 
property  assigned? 

It  Is  insisted  by  counsel  for  plaintiff  In 
error  that  there  could  be  no  reservation  or 
title  by  plaintiff  company,  "unless  there  had 
been  a  reservation  of  title  such  as  prescribed 
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by  tbe  statute,  and  that  recorded,  or  at  least 
actual  notloe  to  parties  affected."  Tbls  Is 
troe  only  as  to  creditors  o^  and  pnrcbasers 
with  notice  from,  the  bny«.  As  to  such,  res- 
erratlw  of  title  Is  TOld.  unless  recorded  as 
provided  by  section  8101  of  Oode  of  1906  (seo 
tlon  S.  c  74).  It  Is  Insisted,  also,  that  tbe 
letter  of  plalntifT  company  of  April  16,  1904, 
to  defendant  company,  stating  that  they  had 
received  InstmctlMis  from  H.  IL  Handera 
vlll^  form«4y  of  the  Ann  of  Wm.  H.  Powell 
&  cik,  to  cbarse  a  consignmsnt  of  dynamite 
amounting  to  10,000  pounds  to  the  account 
of  FerguBon  Contracting  Company,  Boms- 
vUle,  as  he  had  made  arrangements  with  yon 
to  that  effect,  and  stating,  further,  that  they 
understood  that  a  good  portion  of  the  powder 
bad  beoi  bauled  ova  on  the  woric,  and  that 
the  balance  was  In  storage  in  the  defendant 
company's  magazine  at  Oogar,  could  only 
mean  that  tbe  plaintiff  knew  that  the  dyna- 
mite had  been  delivered  to  Powell  &  Go^ 
represmted  MandervlUa  This  letter  was 
wrlttoi  some  two  we^  after  BfandwvlUe 
had  been  pat  ixi  charge  of  the  work  by  and  for 
the  defendant  company  as  Its  superintend- 
ent. If  be  bad  In  fact  be^  so  employed ;  and 
whether  he  had  or  not  was  a  question  for  the 
Jury  from  the  evidence,  as  was  also  tbe  ques- 
tion of  the  delivering  of  the  dynamite  to  Wm. 
U.  Powell  &  Co.,  and  the  authwl^  of  Man- 
dervllle  to  direct  the  same  to  he  charged  to 
tbe  defendant  company  who  used  It  on  their 
work.  The  dynamite  was  not  bauled  to  the 
work  until  after  the  work  was  taken  charge 
of  by  tbe  defendant  company,  as  It  was  not 
removed  from  tbe  car  until  the  28th  and  29th 
of  March,  two  days  after  the  sale  or  assign- 
ment by  Powell  &  Co.  to  defendant  company. 
There  Is  no  dlspnte  about  the  fact  that  de- 
fendant company  used  all  the  dynamite  aft- 
er the  Powell  Company  had  turned  Its  prc^- 
erty  over  to  it  Tbe  evidence  shows  that  tbe 
dynamite  was  unloaded  from  the  car  two  or 
three  days  after  the  transfer  of  this  prop- 
erty to  the  Ferguson  Company,  and  there  is 
evidence  tending  to  show  that  Mandervllle, 
who  had  been  In  charge  of  the  work  tor  Pow- 
ell &  Co.,  was  continued  In  the  euperlntend- 
ency  of  tbe  work  In  the  employment  of  the 
Ferguson  Company,  although  It  Is  denied  by 
the  Ferguson  Company.  While  the  evidence 
on  this  point  Is  somewhat  conflicting,  the 
great  preponderance  Is  with  the  contention 
of  the  plaintiff  that  Mandervllle  was  acting 
for  defendant  company.  Tbe  plaintiff  Intro* 
duced  some  letters  written  by  It  to  the  Fer- 
guson Company  concerning  the  proposition 
or  suggestion  of  Mandervllle  to  bill  the  10,000 
pounds  of  dynamite  to  the  defendant  and 
charge  same  to  Its  account,  and  as  late  as 
the  16th  of  April,  1004,  wrote  Ferguson  Com- 
pany asking  it  whether  it  would  "confirm  this 
order.  We  will  take  pleasure  In  billing  same 
to  yon  at  11c.  per  lb.,  f.  a  b.  Cogar  Stetlon. 
We  understand  a  good  portion  of  this  powder 


has  ben  hauled  over  on  the  work,  and  the 
balance  Is  In  storage  In  your  magazine  at 
Cogar.  We  wlU  be  glad  to  have  any  Informa- 
tion you  can  give  us  regarding  the  arrange- 
ments yon  have  made  wUh  Hr.  Mandervllle 
with  rtference  to  handling  hb  work,  aad  tbe 
acconnte  due  tar  material  famished  him  aa 
his  original  oontnwt"  And  on  the  7tli  day 
of  May,  1904,  tbe  WlUlams  ft  DaTlsson  Com- 
pany addressed  the  Allowing  letter  to  the 
Ferguson  Company:  *^1U  you  kindly  ad^ 
vise  whether  tbe  arrangemento  auggeated  hy 
Wm.  M.  Powell  &  Oa  to  charge  10,000  lbs. 
dynamite  to  your  firm,  which  was  turned  over 
to  you  t^y  Wm.  M.  Powdl  ft  Co.,  being  that 
amount  of  our  stock  whldi  they  held  on  coi- 
Bignment,  will  be  satisfactory  to  yoar  firm. 
We  are  qalte  anztoas  to  have  tiiia  matter 
closed,  and  Imfore  making  entry  on  our 
books  would  like  ccmfirmatlon  at  tbls  order 
from  your  firm."  This  letter,  deacrlblns  the 
dynamite  as  "being  that  amount  of  our  stock 
whldi  thear  held  m  conslgnmakt,"  takm  to- 
gether with  tbe  letter  of  AprU  16th,  would 
show  that  plaintiff  comjMuiy  was  still  claim- 
log  title  to  tbe  dynamite,  and  that  the  Powell 
Company  had  not  received  the  dynamite,  but 
that  It  was  still  held  on  conidgnment  If,  as 
claimed  by  dtfendant's  coons^.  It  was  be- 
ytmd  all  question  shown  that  the  dynamite 
had  been  delivered  to  and  acc^ted  by  Powell 
ft  Co.,  the  Instruction  would  be  bad;  but. 
this  being  an  open  qnestlon  of  fact.  It  was 
for  tbe  jury,  and  the  plaintiff  was  entitled 
to  the  Instruction. 

The  second  Instruction  Is  claimed  to  be 
subject  to  the  same  objection  as  the  first,  and 
tlie  additional  objection  tbat  tbe  jury  is  told 
by  It  that  If  It  should  believe  that  the  defend- 
ant had  taken  charge  of  the  work  of  Powdl 
&  Co.,  and  that  Powell  ft  Co.  bad  not  re- 
ceived or  used  the  dynamite,  and  that  It  was 
taken  and  used  by  tbe  defendant.  It  sbonld 
find  for  the  plaintiff  the  value  of  the  dyna- 
mite. It  Is  claimed  that  this  Instruction 
does  not  contain  any  of  tbe  essential  ele- 
ments showing  any  obligation  on  the  part  of 
defendant  to  account  to  plaintiff  for  the 
dynamite.  If  this  dynamite  had  never  be- 
come tbe  property  of  Powell  ft  Co.,  and  the 
defendant  company  had  notice  by  the  con-  I 
tract  made  with  Powell  ft  Co.  that  It  would  I 
not  belong  to  It,  as  It  took  a  transfer  of 
all  of  tbe  property  of  Powell  ft  Co.  and  tbe 
dynamite  was  not  included  In  said  trans- 
fer, and  If  the  defendant  company  took  and 
used  tbe  dynamite,  knowing  that  It  did  not 
belong  to  the  Powell  Company,  It  would  be 
liable  for  the  value  of  the  dynamite  to  the 
dwner;  and  that  part  of  the  InstructioD 
would  be  good  on  the  same  theory  that  In- 
struction No.  6  la  good,  as  an  abstract  prop- 
osition of  law  that,  where  one  consumes  or 
converts  to  bla  own  use  property  of  an- 
other, tbe  law  Implies  an  agreement  on  the 
part  of  the  person  so  consuming  or  ooovert- 
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Ing  such  property  to  pay  the  owntt  tbe 
reajMiabte  worfli  of  such  property. 

It  Is  ccmtended  tbat  tba  first  part  of  tOr 
stmctlon  No.  8,  given  for  plalntUT.  rdatlTs 
to  the  antborl^  or  want  of  auttaorltr  <hl 
the  part  of  ManderrlUe  to  porchase  dr- 
namite  tor  the  nae  of  defendant  company, 
or  to  authorize  plaintiff  to  charge  defend- 
ant with  the  dynamite  famished  to  Powell 
A  Co.,  was,  In  tatet,  to  tell  the  Jury  that  it 
had  the  rl^t  to  consider  In  Its  finding. 
If  it  beUered  from  the  evidence,  that  llan- 
derrllle  was  authorised  to  purchase  dy- 
namite for  the  use  of  the  d^endant,  or  that 
be  was  authorized  to  agree  that  the  defend- 
ant  should  pay  for  the  same.  There  was 
eTldence  tending  to  prove  that  UandervUIe 
was  acting  as  snperlntraidait  for  the  Fer- 
guson Company  after  it  toelk  diarge  of  the 
work  of  Powell  &  C&.  and  that  "he  did  boy 
such  things  as  he  needed  for  the  work  with- 
out huvtag  to  consult  any  higher  authority.** 
This  was  stated  very  posttively  and  «n- 
pbatlcaily  by  witness  BOb^t  Pollard,  and  the 
jury  seemed  to  take  that  view  of  the  case. 
Mr.  Pollard  is  corroborated  largely  by  Mr. 
Williams  In  his  Interview  with  Mr.  Walker, 
the  accredited  manager  of  defendant  com- 
pany, who  raised  no  objection  to  paying  for 
the  powder,  acc(»dtng  to  Mr.  Williams'  stete- 
ment,  or  doiled  liability  of  defendant  com- 
pany for  the  same,  because  th^  had  recefved 
It  as  the  property  of  Powell  Company.  The 
last  part  of  the  Instruction  Is  proper.  The 
same  ground  la  covered  by  Instructions  Nob. 
1  and  2,  which  were  proper  to  be  given  in 
■view  of  tiie  testimony  of  J.  W.  WUUams,  a 
member  of  the  plalntilf  company.  In  his  a(S 
count  of  his  conversation  vrtth  J.  B.  Walker, 
the  chief  engineer  and  manager  of  defendant 
company.  Williams,  in  his  testlm<my,  was 
asked,  "Did  Mr.  Mandervllle  say.  In  the  pres- 
ence of  Mr.  Walkor,  to  you,  that  tliey  bad 
used  the  powder?"  and  answered,  ''Whoi  I 
told,  or  rather  asked,  him  about  the  powder. 
Mr.  WalkOT  turned  around  and  said,  'Did 
we  use  this  powderr  and  Mandervllle  said, 
'That* B  the  powdw  we  have  been  using  on 
this  work*  since  I  took  charge  of  the  work.' 
Then  Mr.  Walker  said,  'Is  it  ail  gone?'  and 
he  said.  Tes.  It  has  all  been  used.'  Q.  Did 
Mr.  Walkw  deny  their  liability  for  the  pow- 
der? A.  No,  8lr;  he  led  me  to  believe  al- 
ways that  the  matter  would  be  amicably  and 
satlBfactorliy  settled.  Q.  Did  Mr.  Mander- 
rlUe state,  in  the  presence  of  Mr.  Walker, 
tbat  he  had  charge  of  the  work  for  the  Fer- 
guson people?  A.  Tea,  sir.  Q.  Did  Mr.  Wal- 
ker deny  that?  A.  None  whatever.  Q. 
TTiey  were  dtscnasing  tbe  work  there?  A. 
Tes,  sir.  Q.  I  believe  you  stated  that  Mr. 
Mandervllle  said  that  he  had  used  the  pow- 
der on  the  work  after  he  had  taken  charge, 
after  that?  A.  Tea,  sir;  every  pound  of  it 
after  he  had  taken  diai^  of  the  work  as 
superintendent  for  ttie  Ferguson  Contracting 
Onnpany.  Q.  Mr.  Mandervllle  [meaning  Mr. 


Walker]  didn't  deny  but  that  Mandtfvllle 
was  superintendent?  A.  Be  did  not"  Mr. 
Walker,  In  his  testimony,  ^ves  his  version 
of  this  ctmversatlon  and  what  took  place  In 
the  presence  of  Mr.  MandwvUIe,  which  is 
somewhat  different  from  that  of  Mr.  Wll- 
llama  Mr.  Walker  was  asked :  **State  what 
occurred,  and  what  notes  you  liave  of  It, 
If  any?  A.  Well,  Mr.  Mandervllle  and  I  had 

been  up  at  Mr.  O   on  this  day,  and 

started  down  to  his  camp.  I  liad  to  stop  tor 
some  purpose,  and  he  got  ahead  of  ma  Mr. 

Williams  was  going  up  towards  Mr.  0  ^ 

I  think,  and  met  Mr.  Williams,  or  anyhow, 
when  I  got  down  to  bis  canq^  they  had  both 
hem  there  some  few  minutes,  Mr.  Williams 
and  Mr.  Mandervllle.  Mr.  Williams  wanted 
to  know  something  about  tlie  adjustment  of 
this  powder  business,  and  I  told  Um  that  I 
had  gotten  his  letter  of  AprU  leth,  but  that 
It  bad  been  addressed  to  Gopen,  Instead  of 
Bumsvllle,  and  liad  bem  delayed,  and  had 
only  reached  me  about  the  8th  or  9th  of  May, 
which  was  the  first  Intimation  that  this  com- 
pany had  that  had  ever  bought  a  pound 
of  powder  of  Williams  &  Davisson  Company. 
As  I  told  Mr.  WilUams,  I  wrote  Mr.  Rich- 
mond, our  auditor  and  purchasing  agent, 
and  told  him  the  facts  In  the  case^  and  I 
would  make  no  dedaton  until  I  heard  from 
him,  and  that  I  hoped  everything  would  be 
satisfactorily  adjusted.  Thafs  about  the 
substance  of  our  conversation.  That  might 
not  be  the  words  used,  but  It  is  the  substance 
of  the  con-rovatlon.'*  Forther  In  his  testi- 
mony he  denied  that  Manderrille  had  ever 
beat  agent  for  bis  company.  There  was 
much  othOT  testimony  on  the  part  of  Wil- 
liams, as  well  as  Walker.  Williams  states 
that,  when  they  were  talking  about  the  Fer- 
guson Company  bectnnlng  responsible  for  the 
payment  of  the  debt,  It  never  was  contended 
by  Walker,  or  any  of  the  Ferguson  Company, 
that  they  refused  to  assume  It  or  pay  It  be- 
cause they  had  got  It  from  Powell  &  Co.. 
or  tbat  it  belonged  to  the  Powell  Company. 
Having  held  Instructions  Nos.  1  and  2  good. 
It  follows  that  Na  R  was  also  proper,  as  the 
only  difference  In  it  and  the  first  mentioned 
is  that  It  adds  after  the  words  "uise  of  the 
dynamlto"  the  words  "for  Ite  own  benefit" 
This  would  certainly  not  make  It  the  less 
liable  because  It  used  it  for  its  own  benefit 

Instruction  No.  2,  asked  for  by  the  defend- 
ant and  refused,  as  set  out  in  bill  of  excep- 
tions No.  S,  is  as  folIowB:  '^be  court  in- 
structs the  jury  that  If  they  bdleve  from  the 
evidence  that  the  plaintiff  shipped  to  It  at 
Cogar  Stetlon,  the  powder  for  the  price  of 
which  recovery  1b  sought  In  this  suit  under 
contract  or  agreement  with  Wm.  M.  Powell 
A  Co. ;  that  said  power  was  for  said  com- 
pany, or  was  so  shipped  on  the  order  of  said 
Wm.  M.  Powell  A  Co.,  and  that  said  Wm. 
M.  Powell  A  Co.  took  charge  of  the  same, 
unloading  It  from  the  car  and  taking  It  into 
their  possesion;  ttiat  said  Wm.  M>  Powell 
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ft  Oo.  was  engaged  In  construction  work  on 
rallioad  under  contract  with  the  defendant, 
read  In  oTldence,  at  the  time  said  powder 
was  ao  8hli}i)ed  and  takm  into  poaBeaaioD  by 
Wm.  M.  Powdl  &  Oo.;  and  tiiat  the  defrad- 
ant,  nnder  proTlaloa  of  aald  contract  between 
It  and  tbe  aald  Wm.  M.  Powell  ft  Co.,  took 
charge  of  aald  constructlfni  work  and  continn- 
ed  the  aame  tbweimder,  and  that  aald  powder 
waa  need  <ni  aald  woA  contracted  to  Wm.  M. 
Foweil  ft  Oo.  by  defendant— tben  there  la 
no  right  In  plalntlfl  to  raooT^  agalnat  the  de- 
fendant fbr  the  price  of  said  powder,  unless 
It  aball  have  been  proven  that  the  defffiidant 
expressly  agreed  to  pay  the  plaintiff  there* 
for."  It  is  insisted  by  plaintiff's  counsel  that 
this  instruction  was  improper,  because  it  as- 
Bumee  that  the  dynamite  waa  used  by  the 
defendant  company  on  tbe  Poweil  Company 
work,  while  there  is  no  eTldence  tending  to 
show  tliat  fact  This  Is  not  the  case,  ac- 
cording to  the  evidence  of  Williams  himself. 
Mr.  Walker  elicited  from  Mand^rllle,  by  ap- 
pealing to  him  as  to  whether  they  (the  Feigu- 
son  Company)  had  used  this  powder,  the 
statement  "That's  the  powder  we  have  been 
using  on  this  work,  since  I  took  charge  of  the 
work,"  and  that  it  had  all  been  used.  How- 
ever, Instruction  No.  7,  given  for  the  defendant, 
does  cover  this  same  ground,  where  the  Jury 
Is  told,  if  they  "believe  from  the  evidence 
that  said  Wm.  M.  Powell  ft  Co.  did  so  fall, 
and  the  defendant  did  take  charge  of  said 
work  and  proceed  therewith,  and  Is  still 
proceeding  therewith,  keeping  an  account  of 
the  expense  of  said  work,  charging  the  ex- 
pense thereof  against  the  said  company,  and 
crediting  to  aald  company  the  ntonthly  es- 
thnatea  contemplated  by  t^e  contract  and 
that  In  the  conrae  of  such  work  the  defoidant 
did  nae  thereon  the  powder  sold  by  plaln- 
tUC  to  Wm.  Bf.  IN}well  ft  Co.  without  any  no- 
tice or  knowledge  of  resnratlon  of  title  by 
plalntltf ,  and  acquiring  the  said  powder  from 
said  Wm.  M.  Foweil  &  Co.  without  any  con- 
tract or  agreemrat  to  pay  plaintiff  tii^efor. 
■DCb  use  alone  does  not  render  the  defendant 
liable  to  the  plalntlfl  for  the  price  of  said 
powder."  And  in  Instructions  Nog.  8  and 

4,  given  for  defendant,  the  Jury  were  In- 
structed that  such  taking  -of  the  powder  by 
the  defendant  and  ita  use  without  knowledge 
of  plalntifTs  claim,  defendant  could  not  be 
held  responsible  to  the  plaintiff  for  the  price 
of  the  powder,  in  the  absence  of  any  agree- 
ment with  plaintiff  in  relation  thereto,  in  No. 

5,  and  In  No.  4,  "unless  they  further  believe 
from  the  evidence  that  the  defendant  express- 
ly agreed  to  pay  for  same."  The  instructions 
given  for  defendant  so  thoroughly  covered 
the  defendant's  theory  of  the  case  that  It 
could  not  be  prejudiced  by  the  refusal  to 
give  No.  2. 

For  the  reasons  herein  stated,  the  Jndgmoit 
la  affirmed. 


ASHLOr  T.  KANAWHA  VALLDY  TKAO- 
TION  00. 

(Supreme  Ooort  of  Appeals  of  West  TIi!iinia. 
Got  28»  190&   Behearing  Dsnlad  Jan.  10^ 

1.  Steett  BailbojlPB  ■  Usn  or  Sibeeib— 

PSBtOB  RiOHTS. 

A  street  railroad  eompany  baa  an  equal 

right  with  the  pid}Uc  to  the  use  of  streets  at 
street  crossings.  Neither  has  a  snperiw  right 
to  tbe  other. 

[Eld.  Note.— For  cases  In  point,  see  Cent.  Dig. 
TOl.  44,  Street  Bailnwds,  {  193.] 

2.  Same— Mboliobhcb— ExcEsaivK  Bpkbd. 

It  Is  negligence  for  a  street  car  c<»npan7 
to  operate  its  can -at  such  a  rate  of  need  aa 
not  to  have  them  mider  control  and  to  be  able 
to  stop  them  readily  as  they  approach  interaect- 
Ing  streets,  in  case  it  may  be  necessary,  to 
avoid  a  collision  or  prevmt  an  accident. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  H  174-176^  190-lfl2J 

8.  SAICB— SlOAAXS. 

A  street  car  company  should  give  proper 
warning  of  the  approach  of  its  cars  at  street 
crossings.  For  a  failure  to  do  so  it  will  be 
gnllty  of  negligence. 

[Ed.  Note.— For  eases  In  point,  see  Oent.  Di^ 
vol  44.  Street  Ballroads,  H  174-176^  190-1^ 
197-200.1 

4.  Saicx  —  Stbxbt  iNTKBsiEcnoNS  —  Dub  Diij* 

QSNCE. 

More  care  Is  required  In  i^ieratlng  street 
cart  at  street  interaectionB  than  at  other  points, 
and,  if  a  street  car  companj  at  such  Intersec- 
tions runs  Its  cars  at  an  excessive  and  unosoal 
rate  of  speed,  it  will  be  goiltr  of  negligence. 

SEd.  Note.— For  cases  in  point,  see  Cent.  INft 
.  44,  Street  Railroads,  Sf  172-170,  190-18a] 

Cw  Saub— GoRTaisnroar  NEOuacifCK. 

It  Is  not  contributory  n^Iigence  for  one  to 
attempt  to  cross  a  street  railway  track  In  front 
of  an  approaching  car,  if,  in  doing  so,  he  exer- 
cises that  Judgment  and  care  which  a  reasonably 
prudent  end  careful  person  would  have  exerdsed 
under  like  circumstances. 

[Bd.  Note.— For  cases  la  point,  see  Gent.  Dig. 
vol.  44,  Street  Railroads,  t|  207,  208.] 

A.  Same- RxonuTiON  or  Spkbd  —  OBoiirAii- 

OES. 

A  municiigal  corporation  may,  within  rea- 
sonable limits,  regulate  and  pras<3>ibe  the  speed 
at  which  street  cars  may  be  <H>erated  over  its 
streets,  and.  when  it  has  done  so  by  valid  ocdi- 
nance,  it  will  be  negligence  per  se  fyr  a  abeet 
car  company  to  run  its  cars  at  a  speed  exceed- 
log  that  fixed  by  the  ordinance. 

[Ed,  Note.— For  cases  in  point,  see  Osnt,  Dig. 
vol.  44,  Street  Railroads,  t  20L] 

7.  SAUB—FBnDXBB. 

Where,  by  valid  mnnidpal  ordinance  street 
cars  are  required  to  be  equipped  with  fenders 
of  an  approved  make.  It  is  negligence  per  se  to 
operate  such  cars  without  soch  equipmoit. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  Si  173,  201J 

(Syllabu  by  the  CourL) 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Allle  E.  Ashley,  administratrix, 
against  the  Kanawha  Talley  Traction  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed. 

Llttlepage,  Cato  ft  Bledsoe  3<Aa  Baker 
WbltSb  and  Olarenoe  BmOetteb  for  plaintiff  in 
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error.  Obllton,  HacGorkle  ft  Chilton  and  T. 
B.  English,  Jr.,  for  defendant  In  error. 

SANDERS,  J.  This  writ  ot  error  ie  to  a 
Judgment  of  the  circuit  court  of  Kanawha 
county,  rendered  In  an  actlmi  brought  by 
AlUe  B.  Ashley,  administratrix  of  John  J. 
Ashley,  deceased,  against  the  Kanawha  Val- 
ley Traction  Ccnnpany,  to  recover  damages 
tor  the  alleged  wrongful  and  negligent  kill- 
ing of  said  John  J.  Ashley  by  the  defend- 
ant company.  The  circuit  court  excluded  all 
plaintiff's  evidence,  directed  a  verdict  for 
the  defendant,  and  entered  judgment  dls- 
mlmlng  the  action.  The  question  to  be  de- 
termined In  reviewing  the  Judgment  of  the 
circuit  court  Is  whether  or  not  the  defendant 
la  chargeable  with  snch  negligence  as  direct- 
ly caused  the  Injury  from  which  Ashley  died, 
and.  if  so,  was  Aahl^  guilty  of  such  contribu- 
tory negligence  as  would  her  plalntUTa  ngbt 
to  recover? 

On  the  Sth  day  of  October.  1902.  the  defend- 
ant was  the  owner  and  operator  ot  a  street 
railroad  In  the  city  of  Charleston,  and  oa 
that  day  the  deceased  was  standing  at  the 
southeast  comer  of  Virginia  and  Court 
■treet,  In  said  city,  engaged  in  conversation 
with  one  George  Warner.  At  this  time  a  car 
«f  the  defendant  company  was  going  east  on 
Virginia  street  in  the  direction  of  Ashley, 
and  when  It  had  reached  a  point  some  dis- 
tance from  where  he  was  standing  he  mount- 
ed his  blf^cle  and  started  across  the  street 
In  front  of  the  approaching  car.  When  near- 
ly across  the  car  track  the  rear  wheel  of  his 
bicycle  seemed  to  hang  momentarily  upon 
the  rail  farthest  from  where  he  started,  and 
while  in  this  position  the  car  stra<^  the  rear 
wheel  of  the  bicycle^  and  as  a  result  the 
rider  was  thrown  against  the  curbstone,  and 
received  Injuries  from  which  he  died  shortly 
afterwards.  The  place  of  the  accident  Is 
where  Virginia  and  Ck>urt  streets  cross,  and 
Ashley  was  traveling  In  a  northerly  direc- 
tion on  Court  street,  crossing  Virginia  street, 
over  which  the  defendant's  car  track  ran.  It 
la  not  clear  from  the  record  Just  where  the 
car  was  at  the  time  Ashley  mounted  bis 
bicycle  and  started  across  the  track,  but  we 
think  it  can  be  safely  said  that  It  was  at 
least  200  feet  west  of  the  point  where  the 
acddent  occurred.  The  car  was  running  at 
a  high  rate  of  speed— estimated  by  the  wit- 
nesses to  have  been  from  IS  to  SO  miles  an 
hour— one  witness  estimating  It  from  15  to 
17  miles,  another  from  25  to  80  mllee,  and 
two  other  witnesses  from  18  to  26  miles — 
the  lowest  estimate  being  15  miles  and  the 
bighest  80  miles  an  hour.  The  speed  of  the 
car  was  not  slackened  until  after  it  struck 
the  bicycle,  after  which  It  ran  about  90  feet 
before  it  was  stopped.  One  of  the  witnesses 
stated  in  reply  to  an  inquiry  as  to  whether 
or  not,  from  the  time  be  Srst  saw  the  car 
until  It  struck  Ashley,  there  was  any  slack- 
ening of  speed :  "I  didn't  see  any.  Of 
course  the  street  car  was  running  so  fast 
Ibat  It  could  not  be  slackened  up  right 


thera.  I  dont  Oilnk  It  conld  be  J  dldn*t 
see  It  ilacken  none.*"  Another  witness  stated 
that  the  car  was  running  unusnally  fast  at 
this  tbne,  and  also  stated  that  at  this  p(rint 
the  cars  usually  ran  about  10  or  12  miles  an 
hour.  Tile  gong  was  not  sounded,  and  no 
alarm  whatsoever  was  given  until  the  car 
was  within  about  80  feet  of  Aahley,  and  this 
was  after  It  had  passed  the  western  line  of 
Court  street  At  the  time  Ashley  was  attempt- 
ing to  cross  Virginia  street  there  was  also  a 
wagon  crossing  It,  which  was  between  him 
and  the  street  car.  The  wagon  crossed  the 
street  car  track  and  bad  gone  beyond  it 
about  10  or  15  feet  when  the  car  reached  the 
point  at  which  It  had  crossed.  It  also  ai>- 
peara  at  the  time  of  the  accident  th^  waa 
an  ordinance  of  the  city  of  Charleston  In 
force,  limiting  the  speed  of  street  cars  within 
the  limits  and  within  the  business 
portion  of  the  city  to  8  miles,  and  In  the 
suburban  districts  to  15  miles,  an  hour. 
There  was  also  another  ordinance  of  said 
city,  making  It  unlawful  for  cars  to  be  run 
oc  operated  therein  without  fenders  of  the 
most  approved  make.  The  car  in  use  at 
the  time  of  the  injury  here  complained  of 
was  not  equipped  with  a  fender  of  any  char- 
acter whatsoever. 

In  dealing  with  the  questions  presented,  we 
will  first  do  so  Independentiy  of  the  ordi- 
nance of  the  city  limiting  the  speed  of  cars 
and  requiring  them  to  be  eqnlt^>ed  with  fen- 
d^a  The  place  where  the  accident  occurred 
being  a  street  crossing,  we  approach  a  solu- 
tion of  the  questions  involved  with  the  under- 
standing that  at  this  point  the  rights  of  the 
parties  were  equal.  A  street  railway  com- 
pany operating  Its  cars  over  the  streets  of 
a  town  or  city  has  at  street  crostings  no 
hlgh«  or  paramount  right  of  way  to  that 
of  pedestrians  or  other  users  of  such  streets, 
but  its  right  to  the  use  of  streets  at  street 
crossings,  where  the  car  tracks  cross  other 
streets  than  the  one  they  run  along,  Is  pre- 
cisely the  same  as  that  of  pedestrians  or  ve- 
hicles crossing  its  tracks  there.  Neither  has 
a  superior  right  to  the  other.  The  right  of 
each  must  be  exercised  In  a  reasonable  and 
careful  manno'.  having  due  regard  for  the 
rights  of  others,  and  so  as  not  to .  unreason- 
ably obstruct  or  Interf^  with  the  rl^t  of 
passage  or  proper  use  of  the  streets.  The 
car  has  the  right  to  cross,  and  must  cross, 
the  street  and  the  pedestrian  or  traveler 
has  the  right  to  croes,  and  must  cross,  the 
railroad  track.  The  rule  Is  somewhat  differ- 
ent at  points  other  than  street  Intersections, 
or  crossings,  but  as  this  accident  occurred 
at  a  crosshig,  it  Is  not  necessary  to  refer  to,  or 
point  out  such  difference.  Baas'  Adm'r  v.  Nor- 
folk By.  &  Light  Co.,  100  Va.  1.  40  S.  B.  100 ; 
Richmond,  etc.,  Ry.  Ca  v,  Oarthright  92  Va. 
627,  24  S.  E.  267.  82  L.  R.  A.  220.  68  Am. 
St.  Rep.  83»;  Solomon  v.  Buffalo  Ry.  Go. 
(Sup.)  89  N.  T.  Supp.  90;  Thompson  on  Neg- 
ligence. 1  1890;  Nellla,  Street  Railways,  f  14. 
The  care  required  to  be  used     the  defendant 
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at  street  interBectlonB  must  be  such  as  is 
commensurate  wltb  the  Increased  dangers 
arising  ^om  the  travel  at  such  croBsIngs. 
The  defendant  operating  dangerous  machin- 
ery over  the  streets  of  a  city,  must  know,  and 
is  bound  In  law  to  lEnow,  that  others  hare 
an  equal  right  to  the  use  of  the  streets  and 
may  be  upon  them.  Where  a  pedestrian  or 
traveler  Is  approaching  a  street  crossing 
toward  whl<di  a  car  is  approaching,  the  duty 
to  stop  and  avoid  a  collision  is  on  the  party 
who  can  most  easily  and  readily  adjust  him- 
self to  the  exigencies  of  the  case ;  and  as  to 
whether  or  not  the  defradant  used  that  de- 
gree of  care  chargeable  to  It  depends  u[>on 
all  the  facts  and  circumstances.  There  can 
be  no  rule  of  general  application  defining 
the  degree  of  care  required  to  be  used  by 
a  street  railway  company  In  operating  Its 
cars  over  the  public  streets  of  a  dty,  or  fixing 
the  rate  at  which  such  cars  should  be  ruDf 
because  of  the  varied  facts  and  circumstances 
ai^llcable  to  each  particular  case;  and  in 
every  instance  the  true  Inquiry  is,  was  the 
car,  at  the  time  of  the  injury,  l>elng  (grated 
In  a  prudent  and  careful  manner,  taking 
Into  consideration  the  place  of  Its  operation, 
the  various  uses  of  the  street,  and  the  amount 
and  kind  of  usual  travel,  and  the  other  facts 
and  ctrcumstaoces  surromidlng  the  case? 
More  care  is  required  to  be  exercised  at 
street  Intersections  than  at  other  points,  be- 
cause the  company  may  expect  pedestrians 
or  other  users  of  the  streets  tx>  be  constantly 
crossing  Its  tra(^  as  they  have  the  lawful 
right  to  do,  and,  therefore,  the  car  should 
approadi  the  crossing  in  a  careful  and  cau- 
tious manner,  so  as  to  avoid  injury  to  oOiers 
who  are  using  the  streets  In  a  proper  and 
careful  way.  In  the  case  of  Richmond,  etc.. 
By.  Co.  V.  Qarthrlght,  supra,  it  was  held 
that  it  was  gross  negligence  in  a  street  rail- 
way company  to  so  overcrowd  and  load  down 
its  cars  with  passengers  beyond  any  reason- 
able or  proper  limit  as  not  to  be  able  to  stop 
them  readily  as  they  a[q;>roacb  intersecting 
vtreets  in  case  it  may  be  necessary  to  avoid 
a  collision  or  prevent  an  accident  It  was 
the  duty  ot  the  defendant  to  have  given 
notice  or  warning  upon  approaching  the  cross- 
ing, and  not  only  this,  but,  as  it  neared  the 
crossing,  to  mn  at  such  a  rate  of  speed  as 
to  have  the  car  nnder  control  and  be  able  to 
stop  It  readily.  Bass'  Adm'r  v.  Norfolk  By. 
Co..  supra. 

When  we  apply  these  principles  to  the 
plaintiff's  evidence,  we  can  but  come  to  the 
conclusion  that  the  case  should  have  been 
submitted  to  the  Jury  for  their  determination 
as  to  whether  or  not  the  def^dant  was 
guilty  of  negligence  The  defendant  at  the 
street  crossing  where  the  accident  occurred, 
in  the  business  part  of  a  populous  city,  was 
running  Its  cars  at  from  IS  to  SO  miles  an 
hour,  aa  estimated  by  the  witnesses — none 
of  them  making  it  less  than  IS  miles,  and 
nmnB  fixing  It  at  a  hl^er  rate  than  30  mites. 
It  1«  true,  tbare  Is  some  controversy  as  to 


whether  this  point  Is  In  the  business  portion 
of  the  city,  but  It  must  be  remembered  that 
this  Is  a  motion  to  exclude  evidence,  and  we 
must  say  upon  this  motion  Uiat  this  la  so, 
because  the  Jury,  under  the  evidence,  coold 
have  found  this  fact  While  so  (q;>erathig 
the  car.  the  motorman  oonld  see  that  a  wa«(m 
was  crossing  the  car  track  at  the  croeaing 
wtiere  the  accident  occurred,  between  tht 
point  where  Ashley  was  injured  and  the  car, 
and  also  while  the  car  was  about  200  feet 
from  the  crossing  he  could  see  that  Asbl^ 
was  attempting  to  cross  the  track.  Notwith- 
standing this,  the  speed  of  the  car  was  not 
slackened,  and  no  effort  was  made  to  dieck 
its  speed,  nor*  was  any  care  whatsoever  nsed 
to  avoid  a  collision  with  the  wagon  or  tbe  de- 
ceased. Not  only  did  the  motorman  oontlnoe 
to  mn  the  car  at  this  high  rate  of  speed  up  to 
the  point  where  tbe  streets  intersect,  but  It 
was  continued  at  the  same  rate  of  speed  acroei 
Court  street  until  the  wheel  of  Ashley's  bi- 
cycle was  struck,  notwithstanding  the  fact 
that  he  was  In  plain  view  of  he  motormsB 
at  tbe  time  he  started  across  the  track,  and 
so  conthiued  tmtll  tiie  car  struck  his  wheeL 
No  effort  was  made  to  stop  the  car  until  It 
struck  the  wheel,  and  then  it  could  not  be 
stopped  until  It  bad  gone  about  90  feet  t>e- 
yond  the  point  at  which  tbe  accident  oc- 
curred. No  notice  or  alarm  was  glvoi,  and 
the  gong  was  not  sounded,  taking  the  most 
favorable  view  of  It  for  tbe  defendant  nntil 
the  car  was  within  30  feet  of  Ashley,  and 
after  it  had  passed  the  western  line  of  Court 
street  These  facts  tbe  Jury  could  have 
found,  and  this  being  so,  tbe  case  ahonld 
have  been  submitted  to  them.  l%ey  should 
hav«  been  permitted  to  pass  upon  the  evi- 
dence, and  by  their  verdict  say  wbethv  or 
not  these  facts  were  established.  Althoo^ 
tbe  jury  could  have  found  from  fbe  evldmcc 
that  the  car  was  not  opotited  in  a  careful 
and  prudent  mann^,  yet  before  tbe  plaintiff 
could  recover  the  n^llgence  of  the  defend- 
ant must  have  been  the  proximate  cause  nt 
the  Injury.  The  company  may  have  been 
n^llgent  yet  at  the  same  time,  if  tbe  Injury 
was  the  result  of  an  Inevitable  accident  It 
could  no  more  be  held  liable  than  it  could 
If  it  were  free  from  negligence  and  operated 
Its  car  in  a  careful  and  prudent  manna-,  and, 
therefore,  we  will  Inquire,  was  this  Injury 
the  direct  result  of  the  defmdanfs  ne^l- 
gence,  or  was  It  the  result  of  an  Inevitable 
accident?  The  rear  wheel  of  tfa«  bleeds 
hung  momentarily  upon  the  rail  of  Uie  car 
track.  Was  this  such  an  event  as  oouM 
have  been  expected  by  tbn  company  In  op- 
erating Its  car  in  a  prudent  and  careful  man- 
ner? In  other  words,  would  a  prudent  and 
careful  person,  In  operating  tbe  car  In  a  pm- 
dent  and  careful  manner,  have  foreseen  or 
anticipated  the  happening  of  such  an  event? 
If  not  then  the  accldeit  must  fall  within  the 
Inevitable  class.  This  shonld  have  been  sab- 
mltted  to  the  Jury.  The  evidmce  Is  audi  as 
I  called  for  its  submission  to  them  for  tbefr 
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liedston.  A  UtTcla  li  a  Tditela  It  IM7  be 
lawfully  rlddm  qpon  a  street  or  hlghwar* 
and  baa  tbe  Hune  rights  upon  the  hlgbway  as 
other  Tdilcles,  and  It  la  the  dutr  of  a  street 
rallmy  oompany  to  kIts  to  a  bU^clIst  who  Is 
riding  oup  or  attempting  to  cross,  its  track 
In  front  (tf  Ita  car  the  usual  and  sufficient 
warning;  and  to  enrcise  the  same  degree  of 
care  as  is  required  In  favor  of  other  vehicles. 
Here  the  rear  wheel  of  the  bicycle  only  hung 
momentarily  upon  the  rati,  and  as  to  whether 
or  not  thta  could  have  been  anticipated 
should  have  beoi  left  to  the  Jury. 

But  it  is  urged  that  the  plainturs  right  to 
recover  Is  barred  by  the  contrtbntory  negli- 
gence of  tt»  deceased.  Of  what  does  this 
n^igenoe  consIstT  Tbe  car,  at  the  time 
Ashley  started  from  the  corner  of  the  street 
where  he  was  In  convKsatlon  with  Warner, 
was  about  200  feet  west  of  the  point  wtaere 
the  accident  occnrred,  and  the  distance  that 
be  had  to  travel  In  order  to  pass  over  tbe 
trade  was  about  2S  feet  Then  the  Questlcm 
arises,  would  a  reasonably  prudoit  person, 
under  the  existing  circumstances,  have  at- 
tempted to  crofls  the  trackT  If  so,  we  csnnot 
say  that  Ashley  was  guilty  of  n^ligenc& 
Defendant's  oonnsd  contend  that  Ashley, 
seeing  the  car,  and  knowing  tliat  it  was  com- 
ing in  his  dIrectliHi,  voluntarily  mounted  his 
bicycle  and  attempted  to  cross  the  trade  In 
tnmt  of  it  This  is  true,  but  It  certainly 
cannot  be  said  that,  because  a  person  can 
see  a  car  200  feet  away,  coming  in  tbe  direc- 
tion of  the  point  wha%  he  expects  to  cross 
tbe  tauA,  be  has  to  stand  and  wait  until  tbe 
car  bas  passed.  In  a  ptvnlous,  active  busi* 
ness  ci^  It  would  be  an  anomaly  to  bold 
ttiat  evoy  traveler.  In  endeavorii^  to  cross 
a  street  car  tra(^  onust  look  and  listen  for 
a  car,  and,  if  be  can  hear  or  see  one  dis- 
tantly approadili^  be  must  wait  until  tbe 
car  has  passed  before  attempting  to  cross 
the  track.  Tbls  Is  certainly  not  required. 
Ashley  had  the  right  to  Judge  as  to  wtaether 
or  not  be  had  sufficient  time  within  which 
to  cross  tbe  track  In  front  of  tbe  approacbtng 
car,  and  It  was  for  the  Jury  to  say  whether 
or  not  be  exercised  such  Judgment  aa  a  rea- 
sonably prudent  person  would  have  exercised 
under  like  circumstances.  He  had  the  rl|^t 
to  assume  that  the  street  car  company  was 
running  its  car  at  a  lawful  rate  of  speed, 
that  It  would  approach  the  street  crossing  In 
a  lawful  manner,  that  It  would  bare  due 
regard  for  his  rights,  and  that,  when  It  sow 
1dm  upon  Its  track,  it  would  so  operate  Its 
car  as  to  avoid,  if  possible.  Injuring  him. 
The  question  as  to  whether  or  not  the  deced- 
ent was  guilty  of  contributory  negligence  was 
a  question  for  tbe  Jury,  and  the  testimony 
bearli^  upon  tbia  feature  of  tbe  case  should 
have  beesa  submitted  to  them.  Richmond 
Passraiger  A  Power  Ca  v.  Gordon  (Vs.)  46 
S.  E.  772;  Indianapolis  Street  Railway  Co. 
V.  Schmidt  (Ind.  App.)  71  N.  B.  068;  Moore 
V.  Metropolitan  Street  Ry.  Co.  (Sap.)  82  N. 
Y.  Bupp.  77S;  Dallas,  etc,  By.  Co.  v.  IIlo 


CTex.  ClT.  App.)  73  B.  W.  1076;  Bertsdi  ▼. 
Metnqjiolltan  Street  By.  Oo.,  68  App.  Dlv. 
228k  74  N.  Y.  Siyip.  238;  McDermott  v. 
Brooklyn  Heights  B.  Co.  (Sup.)  85  N.  Y. 
Supp.  807;  Cass  v.  Third  Ave^  B.  Co.,  20 
App.  Dlv.  081,  47  N.  Y.  8ui9^  866;  Han. 
belde  v.  St  Louis  Transit  Go.  (Mo.  App.) 
78  B.  W.  820;  Meng  v.  St  Lo^i^  ate:,  By.  Co. 
(Ma  Sup.)  83  8.  W.  907. 

TIm  plaintiff  otlen  another  reason  why  the 
court  erred  In  excluding  the  evldoun  and 
directing  a  v«dlct  tar  the  defendant,  and 
that  Is  that,  at  tbe  time  oi  the  injury  com- 
plained of,  tbm  waa  an  ordinance  of  tbe 
city  of  Charleston  In  force,  limlthig  the  speed 
of  street  cars  in  the  business  portion  of  the 
city  to  8  miles  an  hour,  and  In  tiie  suburban 
district  to  16  miles  an  Iiour,  and  that,  It 
having  been  shown  that  the  place  at  which 
tbe  accident  occurred  was  within  the  busi- 
ness portion  of  the  city,  and  that  tiie  car  was 
bdng  Iterated  at  not  less  than  15  miles  an 
hour,  the  company  is  then  guilty  of  mgil- 
genoe  per  se.  A  municipal  corporation,  for 
tiie  protection  of  life  and  property,  bas  tbe 
unquestionable  right,  under  Its  police  power, 
to  adopt  ordinances  limiting  and  regulating 
the  q>eed  of  street  cars  operated  upon  its 
streets.  This  being  within  the  constitutional 
power  of  such  corporation,  a  violation  of  such 
ordinance,  if  It  be  the  direct  and  proximate 
cause  of  the  injury,  is  negligence  per  se. 
"Here  the  general  conception  of  tbe  courts, 
and  tbe  only  one  that  Is  reconcilable  with 
reason,  Is  that  the  failure  to  do  tbe  act  cran- 
manded,  or  the  doing  of  the  act  prohibited, 
is  negligence  aa  mere  matter  of  law,  other- 
wise called  negligence  per  se,  and  tbls,  Ir* 
respective  of  sU  questions  of  the  exercise  of 
prudence,  diligence,  care,  or  skill,  so  that, 
if  It  Is  tbe  proximate  cause  of  hurt  or  dam- 
age to  another,  and  If  that  other  is  without 
contributory  fault,  tiie  case  Is  decided  In  bis 
favor,  and  all  that  remains  to  be  done  Is  to 
assess  bis  damages."  Thompson  on  Ne^I- 
gence,  %  10. 

Tbe  courts  are  at  variance  as  to  whether 
or  not  a  violation  of  tbe  ordinance  whidi 
Is  the  direct  and  proximate  cause  of  tbe  in- 
Jury  Is  negllfrence  per  se,  or  wbetiiw  It  Is 
simply  evidence  of  negligmce  to  be  submit- 
ted to  tbe  Jury.  Tbe  great  weli^t  of  authw> 
Ity  seems  to  bold  that  it  Is  negligence  per  s^ 
and  tbls,  In  reason,  seems  to  be  the  better 
rule  Deltrlng  v.  St  Louis  Transit  Co.  (Mo. 
App.)  85  S.  W.  140;  Kolb  T.  Same  (Ma 
App.)  76  S.  W.  1050;  Meyera  Same  {Mo. 
App.)  73  S.  W.  879;  Jadtson  v.  Kansas  City, 
etc.,  R.  Co.,  157  Mo.  621,  58  S.  W.  32.  80  Am. 
St  Rep.  650;  Central  of  Ga.  Ry.  Co.  v.  Bond 
(Oa.)  36  S.  E.  299;  Tobey  v.  Burlington,  etc, 
E.  Co.,  94  Iowa,  256,  62  N.  W.  761,  33  L.  R. 
A.  .496;  St  LoulS.  etc..  R.  Co.  v.  Hugglns, 
20  111.  App.  639;  Omaha  St  Ry.  Co.  v.  Du- 
vall,  40  Neb.  29,  68  N.  W.  531;  Riley  v.  Salt 
Lake  Rapid  Transit  Co.,  10  Utah,  428.  37 
Pac.  681.  "It  Is  to  be  regretted  that  two  or 
three  authoritative  courts  have  fallen  Into 
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the  aberration  of  holding  that  the  Ttolation 
of  a  statute  or  munldpal  ordlmtnce,  enacted 
for  the  public  safety,  does  not  establish  neg- 
ligence per  ae,  but  Is  merely  what  the  books 
term  'evidaice  of  negligence';  that  Is  to 
say,  competent,  but  not  conclusive,  evldoice 
to  be  submitted  to  the  Jury  on  the  question 
of  n^llgence  or  no  negligence.  It  seems  to 
hare  escaped  the  attention  of  the  Judges 
who  laid  down  this  rule  that  It  has  the  ef- 
fect of  clothing  common  juries  with  the  dis- 
pensing power."  Thompson  on  Negligence, 
i  11.  Was  the  violation  of  the  ordinance  the 
proximate  cause  of  the  Injury?  The  plain- 
tiff's Intestate  Is  presumed  to  have  known 
of  the  existence  of  the  ordinance,  and  had 
the  right  to  believe  that  the  car  was  being 
operated  at  a  speed  not  exceeding  ^ht  miles 
an  hour.  The  car  approaching  blm.  It  was 
Inqwsslble  for  blm  to  Judge  accurately  as 
to  what  speed  It  was  traveling,  but  the  mo- 
torman  knew  that  the  speed  should  be  lim- 
ited to  eight  miles  an  hour,  and  he  knew  that 
be  was  traveling  at  a  much  greater  rate  of 
speed  than  that  prescribed  by  the  ordinance. 
If  the  provisions  of  the  ordinance  had  been 
compiled  with,  the  deceased  would  have  had 
time  to  have  passed  over  the  track  without 
injury.  This  the  Jury  could  have  found  from 
the  evidence,  and.  If  this  be  true,  then  they 
could  have  found  that  the  violation  of  the  or- 
dinance was  the  direct  and  proximate  cause 
of  the  Injury. 

And,  again.  It  Is  advanced  that  another  or- 
dinance of  the  dty  of  Charleston  was  In 
force,  requiring  the  cars  of  street  railway 
companies  to  be  equipped  with  fenders  of  the 
most  approved  make,  and  that  If  the  car 
whidi  struck  the  bicycle  of  the  deceased  had 
been  equipped  with  such  fend^,  the  Injury 
would  not  have  occurred.  What  has  been 
said  as  to  the  power  of  a  municipal  corpora- 
tion In  adopting  the  speed  limit  ordinance 
can  also  be  applied  to  the  adoption  of  the  or- 
dinance now  under  discussion.  The  adop- 
tion of  the  (MTdlnance  Is  clearly  within  the 
constitutional  power  of  a  municipal  corpora- 
tion. This  ordinance  Is  also  shown  to  have 
been  violated.  But  it  will  not  do  to  show 
only  the  violation  of  the  ordinance.  It  must 
be  shown  that  such  violation  Is  the  proxi- 
mate cause  of  the  Injury — that,  If  the  car  had 
been  equipped  with  fenders,  as  provided  by 
the  ordinance,  the  Injury  would  not  have  oc- 
curred. This  Is  proper  to  be  shown  to  the 
Jury.  It  Is,  however,  urged  by  the  defendant 
that  the  evidence  shows  that  there  are  two 
kinds  of  fenders  of  an  approved  make,  one 
projecting  out  In  front  of  the  car  and  the 
other  hanging  underneath  the  front  part  of 
the  car,  and  that,  this  being  so,  the  company 
would  have  the  right  to  elect  which  of  the 
two  kinds  of  fenders  It  would  use,  and  that, 
if  It  should  use  the  last  mentioned,  the  In- 
jury would  have  occurred  the  same  as  If  no 
fender  had  been  used.  These  are  questions 
of  fact  to  be  submitted  to  the  Jury.  If  It 
can  be  shown  that  the  accldrat  would  not 


have  occurred  If  the  car  had  been  equipped 
with  such  fender  as  the  ordinance  prescrib- 
ed, and  that  the  car  was  not  equipped  with 
such  fender,  then  this  would  be  negligence 
sufficient  to  charge  the  company.  But,  upon 
the  other  hand,  If  It  could  be  shown  tbat  the 
accident  would  have  happened  If  the  car  bad 
been  equli^ed  wltii  such  fender,  the  sam* 
as  it  did  when  not  so  equipped,  then  the  oniI» 
slon  to  provide  such  fender  would  not  be  the 
proximate  cause  of  the  Injury,  and  the  cocd- 
pany  could  not  be  held  liable  for  falling  to 
so  provide  them.  Evidence  tending  to  show 
either  of  these  theories  is  admissible.  Hen- 
derson V.  Durham  Traction  Go.  C)  44 
8.  E.  Q98. 

The  evidence  of  Jos^b  Moss  as  to  tfie  rat* 
of  speed  at  which  the  car  was  runntog,  la 
admissible,  under  the  authority  of  McVey  t, 
Chesapeake  &  Ohio  By.  Co.,  46  W.  Va.  Ill, 
32  S.  B.  1012:  "The  speed  of  a  passing  train 
Is  not  a  question  of  science,  but  of  observa- 
tion, and  any  one  possessing  knowledge  of 
time  and  distance  Is  competent  to  testis  Ui 
relation  thereto" — and  citing  Railroad  Oa 
T.  Van  Stelnburg,  17  Mich.  99. 

The  defendant  says  that  the  Jodgm^t 
could  be  sustained  because  the  plaintUT  faQ- 
ed  to  prove  that  Allle  B.  Ashley  was  duly 
appointed  tiie  administratrix  of  tiie  estate 
of  John  J.  Ashley.  She  sues  as  such  admin- 
istratrix, and  under  the  pleadings  abe  was 
not  called  upon  to  prove  It  A  plea  to  tbft 
merits  admits  It  This  Is  not  an  open  ques- 
tion. In  the  recent  case  of  Hanley  v.  W.  Va. 
Cent  ft  Pittsburgh  By.  Co.  (W.  Va.)  53  S.  B. 
626.  it  Is  so  held,  and  also  the  same  is  held 
In  McDonald  v.  Cole,  46  W.  Va.  186,  32  S.  B. 
1<^.  But  were  this  not  so,  still  the  record 
shows  that  the  defendant  admitted  tbat  tJ»» 
plaintiCC  was  the  duly  and  regularly  appoint- 
ed administratrix  of  the  deceased. 

The  judgmoit  is  reversed. 


BANSOM  T.  WODFOBD  et  aL 

(Supreme  Court  of  Appeals  of  West  Vlrgliila. 
Oct  2S,  190&    Blearing  Denied 
Jan.  10.  190TJ 

1.  FbAUD— EVIDBITOX. 

When  fraud  is  relied  upon  If  a  parly  t» 
sustain  bis  contention,  the  fraud  most  be  deariy 
wtablished  by  proof. 

[Bd.  Note.— For  cases  tn  ptda^  see  Cent.  INg. 
vol.  23,  Fraud.  |  S6.] 

2.  OUABDIAIV  AND  WikBD— SAUB  OT  WaBD** 

Land — Bill  to  Set  Aside— Fraud. 

A  case  in  which  the  fraud  is  not  ao  estidi- 

Ushed. 

_  (Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Mingo  Ooonty. 

BUI  by  Blley  Sanaom,  by  lila  next  friend, 
against  W.  B.  Wolfbrd  and  othw^  Decree 
for  defendanta.  and  plaintiff  ai^ealiL  Af* 
firmed. 

Sheppard,  Goodykoonta  ft  Bdierr.  for  ap> 
pellant  Marcom  ft  Marcom,  tax  agprilwi 
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McWHORTBR,  P.  J.  C.  Sansom  purchas- 
ed from  Hlssoorla  Mnrpby  a  lot  ot  about 
one-fourth  acre  of  land  near  the  town  of 
Devon,  Ulngo  conntr,  and  caused  the  same 
to  be  couTeyed  to  bla  youngest  son.  Rltey 
biansom,  who  was  some  18  years  of  age. 
In  1898  said  J.  C  Sansom,  as  guardian  of 
Riley  Sansom,  proceeded  In  the  circuit  court 
of  Mingo  county  to  sell  the  said  land  for  the 
benefit  of  said  Riley  Sansom.  On  the  17th 
day  of  January,  1889,  the  court  decreed  a 
sale  of  said  lot  and  appointed  John  L.  Staf- 
ford a  special  commissioner  to  make  sale 
thereof.  Said  commissioner  sold  the  same 
at  public  auction,  when  W.  E.  Wolford  be- 
came the  purchaser  of  the  same  ,at  the  price 
of  $211,  which  sale  was  confirmed  by  decree 
entered  on  May  16,  1899,  and  a  deed  there- 
for directed  to  be  made  by  the  said  btaftord, 
who  was  appointed  a  commissioner  for  that 
purpose,  to  the  said  purchaser,  which  deed 
was  duly  executed.  At  the  April  rules,  1904, 
the  said  Riley  Sansom,  who  sued  by  his  next 
friend,  Ezeklel  Blankenship,  filed  his  bill  In 
equity  in  the  circuit  court  of  Mlngo  county 
against  said  W.  R.  Wolford  and  J.  a  Sanaom, 
in  his  own  right  and  as  guardian  of  said 
Riley  Sansom,  which  hill  is  in  the  nature 
of  a  bill  of  review,  allying  that  the  suit  for 
the  sale  of  said  lot  of  the  Infant  was  insti- 
tuted by  said  Sansom  for  the  purpose  of 
carrying  out  a  contract  that  he  had  made 
before  that  time  with  said  Wolford  for  the 
purchase  of  said  land;  that  said  Wolford  had 
contracted  for  the  land  for  about  $700,  end 
bad  paid  about  $100  thereon,  and,  finding 
that  Sansom  could  not  make  him  good  title, 
the  defendants  Wolford  and  S'ansom  com- 
bined together  to  have  the  said  suit  insti- 
tuted for  the  purpose  of  obtaining  said  title 
and  carrying  out  the  contract;  that,  when 
said  land  had  been  sold  and  confirmed  to 
the  said  Wolford  at  the  price  of  $211,  Wol- 
ford refused  to  carry  out  the  contract  made 
with  Sansom  and  to  pay  the  additional  mon- 
ey due  therennder,  and  contended  that  he 
had  a  right  to  hold  said  land  at  the  price 
pnrdiased  at  the  sale,  regardless  of  bis  con- 
tract made  with  said  Sansom;  that  the  said 
Wolford  frauduloitly  «itered  Into  said  ar- 
rangement for  the  purpose  of  procuring  the 
title  at  a  wholly  InadeQoate  price;  that  he 
had  agreed  to  hid  the  full  amount  of  the 
price  agreed  upon  between  them,  bat  refnaed 
to  do  so,  and  fraudnlently  procnred  the  af- 
fldavlts  of  two  parties  for  the  pnrpose  of 
getting  said  sale  confirmed  to  him  at  said  In- 
adequate price;  that  a  portion  of  said  mon- 
my  for  which  the  land  was  sold  was  Improp- 
eriy  used  In  the  payment  of  Illegal  costs  and 
expenses  <a  the  sale,  and  that  finally  there 
was  left  ot  said  snm  only  about  $163,  which 
the  said  Sansom  refused  to  receive  as  plain- 
tiff's guardian  as  the  full  payment  of  the 
purchase  price  for  said  land,  and  that  said 
money  was  still  under  the  cmitrol  of  the 
■pedal  commABSfoner,  and  no  part  of  it  had 


been  paid  over  to  his  guardian  nor  used  In 
his  care,  education,  support,  and  mainte- 
nance; that  said  proceedings  were  Irreg^ular 
in  many  respects,  which  would  render  the 
same  void;  and  that  by  reason  of  the  fraud- 
ulent conduct  of  the  defendants  plaintiff 
was  entitled  to  have  the  sale  set  aside  and 
thereby  reinvested  with  his  land — and  pray- 
ed that  the  proceedings  In  said  suit  be  de- 
clared null  and  void  and  fraudulent,  and 
that  the  sale  by  said  commissioner  to  Wol- 
ford be  set  aside  and  held  for  naught,  and 
for  general  relief.  Defendant  Wolford  filed 
bis  demurrer  to  the  bill,  which  was  over- 
ruled, and  he  then  filed  bis  answer,  denying 
all  fraud  or  fraudulent  Intent  on  his  part, 
and  averring  that  he  had  purchased  the 
land  before  the  proceedings  entered  to  sell 
it,  and  had  paid  on  account  of  the  purchase 
money  $247,  but  ezpr^ly  denying  that  he 
agreed  or  was  to  pay  $700,  as  alleged  in 
plalntlfTs  bin,  and,  finding  that  he  could 
not  get  a  good  title  from  the  guardian,  ex- 
cept by  the  proceedings  of  the  court,  that 
the  same  were  instituted  that  a  sale  might 
be  had  to  enable  hfm  to  receive  a  good  title, 
and  averring  that  $211,  under  tbe  drcum- 
Btances,  was  a  fair  cash  price  for  the  land. 
He  expressly  denied  that  he  had  any  con- 
tract, arrangement,  or  agreement  with  said 
Sansom,  as  guardian  for  Riley  Sansom,  to 
pay  any  further  sum  for  the  lot,  except  the 
$211  that  he  bid  for  tbe  lot  at  the  sale  and 
the  $247  that  he  had  theretofore  paid  for 
the  same,  and  any  and  all  allegations  In  the 
plalntlfTs  bill  alleging  any  such  understand- 
ing or  agreement  were  absolutely  false  and 
untrue.  He  denied  that  he  had  fraudulent- 
ly procured  the  affidavits  of  two  parties  for 
tbe  pnrpose  of  getting  said  sale  confirmed 
at  an  Inadequate  prlc&  He  admitted  that 
it  was  true  be  procured  tbe  affidavits  of  Tay- 
lor and  Haubert,  by  wtaidi  It  was  shown 
that  said  land  was  not  worth  exceeding 
$200,  ezclndli^  the  hulldlngs  recently  erect- 
ed thereon  by  Wolford,  bat  denied  that  said 
affidavits  were'  obtained  bgr  him  through 
fraud  or  misrepresentation,  but  were  obtain- 
ed from  parties  who  were  well  acquainted 
with  the  land  and  Its  value,  for  tbe  purpose 
of  showing  to  the  court  that  the  $211  bid  by 
resimndent  was  a  fair  and  adequate  cash 
price  for  the  same.  He  was  not  advised 
as  to  what  disposition  was  made  of  the  $211 
paid  by  him  to  Commissioner  Stafford,  as 
to  wh^er  the  amount  was  improperly  used 
In  ibe  payments  of  illegal  costs  and  expense, 
as  alleged,  hut  averred  that  It  was  disbursed 
under  the  orders  and  directions  of  the  circuit 
court  of  Mli^o  county,  and  that  the  same 
was  properly  disbursed  and  paid  out;  denied 
that  the  proceedings  under  which  tbe  sale 
was  had  were  irregular,  trat  averred,  on  the 
c(mtrary,  that  they  were  regular,  and  that 
tbs  sale  to  him  and  the  confirmation  and  the 
conv^ance  of  said  lot  to  respondent  by  J. 
I*  Stafford,  cwnmissioner,  veetetl  the  legal 
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title  to  said  lot  fn  respondoit,  and  for  the 
purpose  of  showing  the  regularity  of  the  pro- 
ceedings In  which  the  lot  was  sold  referred 
to  said  canae,  and  made  the  same  and  the 
orders  and  decrees  therein  a  part  of  his  an- 
swer, and  asked  that  the  same  he  read  there- 
with ;  and  averred  that  he  had  been  fn  the 
absolute  and  notorious  possession  of  said 
land  for  years,  and  had  paid  all  tax- 
es due  thereon,  and  bad  made  valuable  Im- 
provements on  Bald  lot,  amounting  to  $500 
or  |G00.  Depositions  were  taken  and  filed 
In  said  cause  by  both  plaintiff  and  defend- 
ant The  cause  was  heard  on  the  22d  day 
of  September,  1904,  upon  the  bill  and  ex- 
hibits and  answer,  with  general  replication 
thereto,  and  the  depositions  taken  and  filed 
In  the  cause,  In  consideration  whereof  It  was 
the  opinion  of  the  court  that  the  plaintiff 
was  not  entitled  to  the  relief  prayed  for, 
and  accordingly  decreed  the  dismissal  of 
bis  bill,  giving  the  defendant  Wolford  a  de- 
cree ■  for  his  costs,  from  whlcb  decree  the 
plaintiff  appealed. 

The  evidence  sbowa  that  the  value  of  the 
ground  ordinarily  was  about  $100  to  fl25; 
that,  BborUy  before  the  liutitntlra  of  the 
proceedings  to  sell  It  for  the  benefit  of  the 
Infant,  the  plaintiff  here,  a  timber  operation 
bad  been  started  to  get  tbe  timber  oat  of 
Enox  creek,  and  It  bad  to  be  taken  Uirongh 
a  portlMi  of  this  property  for  the  purpose 
of  being  loaded  In  the  cars  on  tba  railroad, 
whldi  fact  enhanced  the  Taloe  to  somethli^ 
like  $600.  Several  of  the  witnesses  testified 
that  it  would  likely  sell  for  that  amount  In 
the  proceedings  then  pending;  that  the  "tim- 
ber job"  would  last  some  two  or  three  ymra, 
.end  that  when  It  was  done  the  land  would 
sell  for  about  $100,  or,  in  other  words,  be 
worth  about  what  it  was  before;  tliat  the 
work  of  getting  out  ttie  timber  bad  given 
the  land  an  mhnnced  temporary  value. 
One  witness,  H.  W.  Preece,  on  behalf  ot 
plaintiff,  atated  that,  when  the  sale  was 
made  by  the  commissioner,  witness  and  one 
Lee  Baker  had  offered  an  upset  bid;  that 
Baker  offered  $200  for  about  80  feet  of  It, 
and  witness  offered  $240  or  $250  for  the 
balance,  as  an  upset  bid,  but  the  commission- 
er would  not  do  anything.  This  upset  bid, 
If  offered,  was  not  equal  to  what  Wolford 
was  paying  for  the  property.  He  had  al- 
ready paid  to  the  guardian.  J.  C.  Sansom, 
according  to  the  pleadings  and  the  proof, 
$247  before  the  proceedings  were  taken,  and 
th^n  bad  bid  $211  at  the  sale,  making  in  all 
$45S  which  he  was  paying  for  the  property, 
when  the  defendant  testified  that  he  bad 
agreed  with  the  guardian,  Sansom,  before 
the  proceedings  were  instituted,  to  purchase 
the  property  at  the  price  of  $450.  In  sup- 
port of  the  motion  to  confirm  the  sale  the 
nffldftvlts  of  two  persons,  G.  W.  Taylor  and 
P.  J.  L.  Haubert,  are  filed,  who  testified  that 
they  were  well  acquolnted  with  the  lot  sold, 
and  that  It  was  not  worth  exceeding  $200, 


exclusive  of  the  buildings  tbea  recently  erect- 
ed thereon  by  Wolford,  and  that  sncfa  mm 
would  be  a  full  cash  value  for  same.  Hits 
court  can  know  nothing  from  the  record 
what  manner  of  men  these  affiants  arc: 
Counsel  for  appellant  refer  to  the  affiants 
Haubert  and  Taylor  In  their  brief  as  know- 
ing "nothing  about  the  value  of  real  estate, 
and  do  not  pretend  to  bave  any  such  knowl- 
edge. These  two  unknown  men  nndertafceto 
represent  to  the  court  that  some  of  this  land 
lay  'under  the  bank'  and  'Is  frequently  ovtf- 
flowed,*  nnd  that  after  deducting  the  value 
of  the  buildings  recently  erected  by  Wolfori 
the  land  is  not  worth  exceeding  $200." 
While,  on  the  otber  band,  counsel  for  ap- 
pellees In  their  brief  make  the  following 
comment  upon  such  reference:  "We  were 
surprised  to  find  In  the  brief  of  counsel  for 
the  appellant  a  reference  to  Taylor  and 
Haubert  as  'unknown'  persons  and  strangors. 
G.  W.  Taylor  was  the  owner  of  large  tracts 
of  valuable  land  In  Mingo  county,  had  been 
sheriff  of  the  county,  lived  within  a  few 
miles  of  the  lot  In  question,  and  was  well 
qualified  to  speak  as  to  the  value  of  it 
Haubert  was  a  merchant  landowner,  and 
timber  dealer,  living  within  SOO  feet  of  the 
lot  and  knew  It  and  Its  value  welL  And 
these  facts  as  to  the  qualifications  of  these 
persons  to  judge  of  values  of  lands  were 
wetl  known  to  the  Judge  of  the  circuit  court 
of  Mingo  county."  These  affiants  state  un- 
der oath  that  they  were  well  acquainted 
with  the  lot  In  question,  and  there  Is  nothing 
In  the  record  to  dispute  that  fact,  and  there 
Is  no  evidence  to  prove  the  allegation  ot 
the  bill  that  these  affidavits  were  fraudulent- 
ly procured  by  said  Wolford  "for  the  pur 
pose  of  getting  said  sale  confirmed  to  blm 
at  said  Inadequate  price."  When  Wolfftrd 
purchased  the  property,  be  went  Into  poFsee- 
sion  thereof,  and  made  considerable  Improve- 
ments on  and  has  had  continuous  posseftsloo 
of  It  ever  since.  The  attempt  to  open  up 
and  set  aside  the  sale  under  the  proceedings 
taken  by  Sansom.  guardian,  to  sell  tbe  pn^H 
erty.  In  which  It  was  purchased  by  Wol- 
ford, Is  based  upon  fraud  practiced  by  tbe 
defendants  Wolford  and  biansom,  guardian; 
but  plaintiff  has  failed  In  bis  prooft.  la 
College  Trustees  v.  Blair  et  aU  45  W.  Vi. 
812,  32  S.  B.  208,  It  Is  held  (Syl..  point  1): 
"The  onus  probandl  Is  on  him  who  alleles 
fraud,  and.  If  tbe  fraud  Is  not  strictly  and 
clearly  proved  as  It  is  allied,  relief  cannot 
be  granted;**  and  (point  2)  "to  mtltle  a  plain- 
tiff to  relief  in  equity  on  the  ground  of  mis- 
take or  fraud,  tbe  mistake  or  fraud  must  be 
clearly  established."  And  In  Clay  r.  Deft- 
kins.  36  W.  Va.  350,  15  S.  E.  85:  "The  rule 
of  law  Is  that  he  who  all^pee  fraud  most 
prove  It"  There  Is  no  principle  of  law  bet- 
ter settled  than  that  fraud  charged  must 
be  clearly  proved  before  a  court  of  equity 
wilt  grant  relief  on  that  groimd. 

It  Is  contended  by  counsel  tor  appellant 
tbat  Wolford  was  a  party  to  tlie  proceedings 
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to  sell  the  Infantas  property,  having  made 
himself  a  party  thereto  hy  filing  his  petition 
to  have  the  aale  coDflrmed  and  Introducing 
the  affldarlts  of  Haubut  and  Taylor  In  sup- 
port of  his  petition,  and  therefore  Is  not  pro- 
tected In  his  purchase  under  section  8,  c.  132, 
Code  1899;  citing  Dnnfee  t.  Cbllds,  46  W. 
Ta.  155,  80  S.  B.  102.  Wolford  tesUflce  that 
he  had  nothing  to  do  with  the  brtngtog  of 
the  aolt  to  sell  the  land,  and  that  "the  first 
he  knew  anything  about  the  salt  to  sell  was 
when  notices  wrae  stntA  up  on  Jim  B^nold's 
store  that  the  property  was  to  be  sold  at 
the  eovrt  hoose  door  to  the  hlgheat  bidder." 
It  matters  not  what  the  property  was  w(n:th, 
or  what  Wolford  was  doing  with  It,  or  get- 
ting for  it  In  the  way  of  rents.  Issues,  or 
profits,  at  tte  time  or  since  tblB  suit  was 
brought  The  qnestlon  la:  Was  he  a  bona 
flde  purchoso*  In  good  faith  when  the  prop- 
erty waa  sold  under  the  decree  of  the  court? 
rf  so.  he  Is  entitled  to  be  protected  In  hla 
purchase.  There  Is  some  conflict  in  the  tes- 
timony. The  fraud  and  conspiracy  charged 
are       no  means  clearly  proTen. 

We  see  no  reason  for  reversing  the  finding 
and  decree  of  the  circuit  court,  and  the  de- 
cree la  therefore  aCBrmed. 


STOKES   T.  STOKES. 
(Supreme  Ck)urt  of  Georgia.    Not.  16,  1006.) 

1.  DlVOBCB  —  JODOMEHT  VOB  AUMONT— Rl- 

tiew—Erbob,  Warr  or. 

The  judfcment  of  a  jndice  of  a  superior 
court  in  a  proceeding  for  alimony,  whether  in 
term  or  vacation,  or  in  the  progress  of  the 
cause,  ts  the  subject  Of  writ  of  error  on  the  same 
terms  that  are  pr^ftoribed  In  cases  of  Injunc- 
tions.  CiT.  Code  1895,  3  2468. 

[Ed.  Note.— For  cases  in  point,  see  OeoL  Dig. 
vol.  17,  Divorce,  I  764.] 

2.  SaJIR— gUPBBBIDBAS— GbANT. 

When  a  Judgment  granting  or  refuslnir  an 
Injunction  is  brought  to  the  Supreme  Court  by 
a  fast  bill  of  exceptions,  no  sapentedeas  results 
merely  from  the  filing  of  the  bill  of  exceptions, 
and  making  an  afiidavit  of  inability  from  pov- 
erty to  pay  costs  and  give  security.  In  anch 
cases  the  jndge  Is  authorized  to  grant  a  super- 
sedeaa  upon  such  terms  as  may  be  by  him  deem- 
ed neceosary  to  pre^rve  the  rights  of  the  par- 
ties until  the  judgment  of  the  Supreme  Court 
can  be  had.  A  supersedeas  in  such  a  case 
only  rMults  when  an  order  of  the  judge  has 
been  passed  prescribing  the  terms  upon  which 
the  supersedeas  will  be  granted  and  such  order 
hflf"  been  compiled  with.  Civ.  Code  3S95,  | 
4P2r>:  Ryan  v.  Kingsberry,  14  8.  G.  596,  88 
Ga.  361. 

[Ed.  Note.— For  casee  In  point,  see  CenL  Dig. 
Tot  2.  Appeal  and  Brror,  IS  2245.  2246.] 

S.  DiTOBCs  —  Aliuont  —  BnrosCBMBnr  or 

JUDOMEHT— CONTBim  PBOCEEDINIM— BlOBI 

TO  .TUBT  TaiAI.. 

The  provisions  of  section  4046  of  the  CHvil 
Code  of  1895  providing  for  a  trial  by  Jury  in 
certain  proceedings  for  contempt  has  no  applica- 
tion to  a  rule  for  contempt  Issued  in  the  prog- 
ress of  an  alimony  case,  requiring  the  respond- 
ent to  show  caase  why  be  sbonld  not  comply 
with  the  order  of  the  court  requiring  him  to 


pay  given  amonnta  as  temporary  alimony  and 

attorney's  fees. 

[Ed.  Note.— For  cases  In  point,  sea  Cent.  Dig. 
vol.  17,  Divorce,  IS  754-756:  voL  81,  Jory,. 
if  63.  103.  130.] 

4.  Ebbob,  Wbit  or  —  Supcbsedbas  —  Bonn— 
DiacBsnon  or  Coubt. 

When,  In  a  proceeding  for  contempt  foand- 
ed  upon  a  failure  to  comply  with  an  order  of 
the  court  requiring  the  payment  of  allmimy  and 
attorney's  fees,  the  judge  finds  that  the  re- 
spondent is  In  contempt  and  commlta  him  to 
jail,  It  Is,  wbeu  a  bill  of  exceptions  assigning 
error  upon  auch  judgment  is  tendered,  within 
the  discretion  of  the  Judge  to  make  a  snperse- 
deas  of  the  judgment  dependent  upon  the  re- 
spondent's giving  a  bond  in  a  reasonable  amount 
conditioned  to  comply  with  the  order  of  tbe- 
court  for  tlie  payment  of  alimony  and  attorney's 
fees,  in  the  event  the  Judgment  -in  the  con- 
tempt case  Is  upheld  by  the  Supreme  Court 

5.  DiVOBOB— Aliuont. 

The  evidence  authorized  the  order  com- 
plained  of,  and  no  sufficient  reason  appears  for 
reversing  the  judgment. 
(Syllabus  by  the  Oonrt) 

Error  from  Superior  Court,  Vloyd  Connty ; 
Moses  Wright,  Judge. 

Action  by  Airline  Stokes  against  Wil- 
liam Stt^ea  for  divorce.  Vrom  a  Jud^eat 
00  a  rule  to  show  cause  why  defoidant  should- 
not  be  punished  for  contempt,  he  brings  error. 
Affirmed. 

Henry  Walker,  for  plaintiff  In  error.  O.  E. 
Davis,  for  defendant  In  error. 

COBB,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


HOLLAND  V.  WILLIAMS. 
(Supreme  Court  of  Oeomla.    Nov.  9,  1006.) 

1.  Tbtal  —  IsnBUcnoKS  —  SnooBSTions  or 
Opinion. 

Where,  In  a  suit  for  damages  00  account  of 
an  aasault  and  battery,  ttie  court  did  not  aol>- 

mlt  to  the  juiT  whether  any  exemplary  dam- 
ages should  be  round,  but  merely  informed  them 
that  fines  imposed  by  a  mayor's  court  and  city 
court  on  account  of  an  alleged  assault  and 
liattery  should  be  considered  in  mitigation  of 
exemplary  damages,  this  contained  an  intima- 
tion of  an  opinion  that  the  case  was  one  for 
the  allowance  of  such  damages,  and  waa  error. 

[Ed.  Note.— For  cases  in  ptrint,  see  Cent.  Dig. 
vol.  46,  TMal,  ||  436-488;  v«L  15,  Damages. 
S  645.1 

2.  Appeal— Ebbobs  in  Chabgb. 

A  ground  of  a  moti<HL  for  a  new  trial 
which  assigned  as  error  a  mere  fragmentary 
part  of  a  sentence  in  the  charge,  to  the  effect 
that  if  the  jury  believed  certain  things,  "and 
if  the  jury  further  believe,  etc.,"  is  too  in- 
complete, and  furnishes  no  ground  for  a  re- 
versal. 

[E]d.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  2,  Appeal  and  Error.  H  1743-1748.] 

3.  TBIAIr-lNBTBUCnOETS  —  NBCEsaiTT  Or  Rx- 

QUESt. 

Where  the  charge  as  a  whole  covers  the 
Issues  in  the  case,  if  more  specific  instructiona 
are  desired  on  any  point,  they  should  be  r»- 
qaeeted. 

[Ed.  Note.— For  cases  In  pointy  sea  CenL  Dig, 
vol.  46,  Trial,  i  628J 
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4.  Same— OBJECTT0N8  to  Kvidbmo*— Oitkb  to 
Peovb. 

Where  a.  question  is  asked,  and,  on  objec- 
tion, rejected,  ooonsel,  for  the  party  serine 
to  introduce  the  evidmce  should  be  allowed 
to  complete  the  record  by  sbowiug  what  tiie 
witness  woald  answer,  or  what  testimour  is 
expected  to  be  elicited  from  him.  But  ft  is 
within  the  discretfon  of  the  coart,  instead  of 
Allowing  counsel  to  state  in  tiie  presence  of 
the  witness  and  jury  what  he  expects  the  wit- 
ness to  testify,  to  cause  the  jury  to  retire  and 
allow  the  witness  himself  to  state  in  their  ab- 
sence what  his  answer  would  be. 

TEd.  Note.— For  casea  in  point,  see  Cent.  D^. 
vol.  46,  Trial,  SS  US.  llS.  122.] 

&  Appeai; — RevibW. 

None  of  the  other  grounds  of  the  motion 
for  a  aew  trial  present  any  reason  for  a  re- 

Tersal. 

(Syllabus  by  the  Court) 

Error  from  Cit?  Court  of  Statesboro;  .J. 
F.  Braunen,  Judge. 

Action  by  R.  M.  WllIiamB  against  M.  M. 
Holland.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed. 

Brannea  ft  Bootb  and  H.  B.  Strange,  fbr 
plaintiff  in  error.  Deal  &  lanler.  Twiggs 
A  Oliver,  and  S.  Lee  Moore,  for  defendant  in 
■error. 

LUMPKIN,  J.  WlIliamB  brought  his  action 
against  Holland  to  recover  damages  for  an 
alleged  assault  and  battery.  A  verdict  was 
rendered  in  his  favor  for  $1,000.  The  de- 
fendant moved  ft>r  a  new  trial,  which  was 
refused,  and  lie  excited. 

1.  The  charge  of  the  court  on  the  subject 
4>f  exemplary  damages  was  erroneous.  He 
Instructed  the  Jury  that  fines  Imposed  in  a 
mayor's  court  and  city  court  on  the  defend- 
ant because  of  tbe  transaction  furnishing  the 
basis  of  the  suit  should  be  considered  by  them 
In  mitigation  of  exemplary  damages  in  the 
-case,  and,  if  the  fines  imposed  were  sufflcfent 
to  offset  exemplary  damages,  they  need  not 
<»nsider  such  damages  further.  But  he  did 
not  submit  to  them  whether  there  should  be 
any  exemplary  damages  at  all.  The  charge 
tbns  amounted  to  an  Intimation  that  sucb 
damages  should  be  allowed,  if  the  fines  were 
not  sufficient  to  offset  them. 

2.  An  exception  to  a  fragment  of  a  sentence 
In  the  charge,  to  tbe  effect  that,  if  the  Jury 
should  believe  certain  things,  and  "if  the 
Jury  further  believe,"  etc.,  la  too  incomplete 
to  furnish  ground  for  reversal. 

8.  Various  exceptions  to  tbe  charge  In  Its 
«ntirety  are  made  on  the  ground  that  the 
presiding  Judge  failed  to  char^  certain  prop- 
ositions. An  examination  of  the  charge  as 
a  whole,  however,  shows  that  It  was  sufficient 
generally  to  cover  the  matters  referred  to, 
and,  if  more  specific  Instmctiona  on  those 
points  were  desired,  they  should  have  been  re- 
quested. 

4.  Where  a  question  propounded  to  a  wit- 
ness Is  objected  to  and  rejected,  counsel 
should  be  allowed  to  place  on  record  what 
evidence  It  is  expected  tbe  qnestlon  will 
elicit,  In  order  that  his  exception  may  be 


perfected.  Frequaitly  ttils  !■  dc«e  by  a  state- 
ment of  CDOnsd  In  bis  place  as  to  what  be 
expects  the  witness  will  testify.  Bat  this 
is  not  an  arbitrary  rigbt  an  the  part  of  coim- 
sel  or  of  his  cliait  The  conrt  may  txextSm 
a  sound  discretion  as  to  flie  mode  of  ascer- 
taining what  the  witnas  will  testify.  Hot 
he  ruled  that  be  wotdd  pmnlt  tbe  witness 
himself  to  state,  out  of  the  hearing  of  tbi 
Jury,  what  Ills  testimony  would  b&  This 
was  not  only  not  an  error,  bnt  we  tUnk 
would  often  be  good  practice,  where  It  is 
practicable,  and  wliere  tbe  court  ai^rebnids 
that  tbe  ends  of  justice  require  ratlier  that 
ttte  witness  should  state  for  himself  what  hli 
testimony  will  be,  than  that  the  mere  expecta- 
tion of  counsel  as  to  It  sboold  be  stated  in  flie 
presence  both  of  the  witness  and  of  tbe  Jniy. 

S.  None  of  tbe  other  grounds  of  ttie  motloa 
contain  any  error  requiring  a  reversaL 

Judgment  reversed.  All  the  Jnstlcea  go» 
cor. 


SMITH  T.  STATB. 

(Supreme  Court  6£  Georgia.    Nov.  10,  1006.) 

1.  CaiinnAi.  Law— New  Telai/— Nbwct  Db- 
oovEBBD  Evidence. 

Where  the  qoeetion  as  to  whether  tbe  de- 
ceased had  a  pistol  in  his  possession  and  drew 
the  same  from  his  pocket  at  the  time  of  tbe 
homicide  was  a  contested  issue  on  tbe  trial,  and 
both  the  state  and  the  accused  submitted  testi- 
mony relative  thereto,  evidence  alleged  in  a 
ground  of  ■  motion  for  a  new  trial  to  be  newly 
discovered,  that  a  pistol  cartridge  was  found  in 
the  pocket  of  a  vest  worn  by  deceased  at  the 
time  he  was  slain,  if  not  merely  cumolstive 
and  corroborative  of  the  defendant's  witnesses 
introduced  on  the  trial,  was  not  of  such  gravity 
and  probative  value  as  to  reqoire  tbe  gxaatlnc 
of  a  new  trial  on  that  ground. 
Z  Same  —  Appbai.  —  Review  —  Bxclubioh 

or  E}VIDBNCE. 

A  ground  of  a  motitm  complaining  tbat  ths 
court  erred  "in  ruling  out  the  following  testi- 
mony of  S.,  *aa  if  tiring  to  see  what  was  gmng 
on  in  the  room,' "  does  not  raise  any  qnestioo 
for  decision  by  this  court,  since  it  Is  impossible, 
without  Bearcmng  In  the  brief  of  evidence  tat 
the  context  which  would  render  the  fragmentary 
extract  from  the  evidence  intelligibly  to  discover 
whether  tbe  evidence  repelled  was  material  or 
not.  Holland  v.  Williams  (dedded  Nov.  8^  1906) 
55  S.  a  1023. 
S.  Homicide— Evidence. 

E>Tidence  tending  to  show  that  an  assanlt 
by  the  father  of  the  accused  uprai  tbe  deceased 
and  a  ccHnpanion  of  the  deceased  was  made 
without  provocation  was  not  immaterial  nor  ir- 
relevant, it  appearing  that  simultaneously  widi 
the  assault  the  accused  fired  the  fatal  shot,  and 
the  jury  having,  under  the  issoes  of  fact  mads 
by  this  evidence,  to  decide  whether  the  homi^dc^ 
if  not  justifiable,  was  murder  or  voluntary  man- 
slaughter. And  whether  the  state  shonld  be 
permitted  to  Introduce  this  evidence  after  Ae 
defendant  had  closed  his  testimony,  even  if  it 
was  not  strictly  !n  rebuttal,  was  a  matter  re<rt- 
Ing  in  the  soiinij  discretion  ot  the  court. 

[I3d.  Not^.— For  cases  in  point  see  Gtot.  Dig. 
vol.  26.  Homicide,  M  Ml-Stt,  SSi;  voL  14, 
Criminal  Law,  {  16lS.] 

4.  Same. 

No  error  appears  in  any  oi  the  odier  rul- 
ings uomplained  of.    Tb»  evidence  anthwiied 
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the  rerdict;  ud  tbSm  court  will  not  Intsitoi  with 
the  judgment  refoalnc  a  new  trUL 
(Syllaboi  bj  the  Court) 

Brror  from  Superior  Otnirl;  BAmzoe  CoontTI 
EL  J.  Be^pm,  Judge 

Otis  Smith  was  conTlcted  of  mnrdar,  and 
Itrlngs  error.  Affirmed. 

Cabanlss  &  Wllltngham,  B.  L.  Bemer,  and 
J.  U.  Fletcher,  for  plaintiff  tn  tnot.  O.  H. 
B.  Bloodworth,  Sol.  Oen,,  and  Joo.  a  Hart, 
Attr*  Oea.,  for  the  State 

BECK,  J.  Judgment  affirmed.  All  tiie 
Juatlcea  omcur. 


TANDBBFOBD  t.  BTATB. 
(Supreme  Court  of  Georgim.    Not.  14,  1906.) 

1.  CaiHIKAI.  Law— ApFUZ/— BlTIBW— DlBOBK- 

TioN  or  Court. 

An  application  for  a  change  of  renne  in  a 
criminal  case,  on  the  ground  of  the  existence 
of  prejudice  against  tm  defendant,  and  that 
he  cannot  obtam  a  f^r  and  impartial  trial  in 
the  connt7  where  he  has  been  indicted.  Is  ad- 
dressed to  the  soand  discretion  of  the  presiding 

Judge ;  and  where  the  evidence  is  eonflteting,  his 
ndgmeat  will  not  be  reversed,  nnlsss  It  appears 
tbmt  him  distvstlon  has  been  abused. 

[Bd.  Note.^For  cases  In  pirint,  see  Cent.  IMg. 
vol.  IS.  Criminal  Law,  |  S044.] 

2.  Same— New  TaiAi^ABSBiicc  or  Acoubkd. 

Where,  in  a  criminal  case,  the  accused  was 
In  custody,  and,  by  Inadverteoce,  a  witness  was 
placed  on  the  stand,  and  began  to  teattty,  and  in 
a  few  minutes  it  was  discovered  that  the  accused 
was  absent  from  the  courtroom,  whereupon  the 
presiding  Judge  had  him  brought  Into  court, 
vrltbdrew  from  the  consideration  of  the  jury  and 
■mall  amount  of  testimony  which  bad  bew 
given,  warned  them  to  give  no  consldoatlon  to 
it,  and  thereupon  the  ezamtnatlon  was  recom- 
menced, and  tne  witness,  In  the  presence  of  the 
defendaiit  testified  to  the  same  matter  wlilch  he 
had  stated  previously,  there  was  no  error  in 
this  proceeding,  and  it  furnished  no  ground  for 
the  granting  of  a  new  trial  to  the  defendant 
after  conviction. 

JBd.  Note.— For  cases  in  point,  see  CeuL  Dig. 
.  16.  Crimhtal  Law,  I  2168;  vol.  14,  Grlml- 
xml  Law,  H  1465-1^1 

3.  Same— RBHABKa  or  Cotmr. 

Where  the  court  ascertained  that  the  de- 
fendant's counsel  knew  that  he  was  absent  be- 
fore the  court  discovered  the  fact,  and  the 
court  certifies  that,  In  a  low  voice,  be  said  to 
counsel  that  the  court  was  trying  to  give  tbem 
a  fair  trial,  but  that  they  did  not  seem  to 
appreciate  it ;  that  this  was  said  to  counsel  who 
•at  directly  In  front  of  hlra ;  that,  in  his  Judg- 
ment, it  could  not  bava  been  heard  by  the  Jury ; 
and  that  the  court  stenographer,  who  was  sitting 
between  the  court  and  the  jury,  did  not  hear  It, 
•ocb  remark  will  not  require  a  reversal. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  U  1G2&-Ifi22.] 

4.  SAICE— iKSTBUCnOKS. 

It  is  not  necessary  for  the  Judge,  In  char* 

5 log  a  jury  in  a  criminal  case,  to  make  intro- 
uctory  remarks  as  to  the  Imirartance  of  the  case 
both  to  the  state  and  the  accosed,  but  it  Is 
not  error  requiring  a  new  trial  for  him  to  do 
so,  provided  what  Is  said  is  not  a  misstatement 
of  the  law,  or  calculated  to  prejudice  the  mlods 
of  the  jurors  against  the  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  IMg. 
ToL  15,  Criminal  Law,  H  2210,  2212,  22ia] 

55  S.E.-G3 


0.  BaPB— FoBCB. 

Force  Is  an  element  of  the  crime  of  rape^ 
but  it  may  be  exerted  not  only  by  physical 
violmoe.  but  also  by  threats  of  ssrlons  bodily 
ham  which  overpower  the  female,  and  eanse 
her  to  yield  against  her  will. 

(Ed.  Note.— For  cases  tn  pi^t,  see  OsnL  Dig. 
vol.  42,  Bape,  16.] 

6.  CanaNAi.  Law  — New  TaiAL—lTtnmjc- 

TIONS. 

There  was  no  error  against  tiia  defendant, 
requiring  a  new  trial.  In  the  charge  of  the  oonrt 
to  the  effect  that  a  man  cannot  be  convicted 
<tf  the  offense  of  rape  upon  the  testimony  of 
the  woman  alone,  unless  awre  are  arane  concur- 
rwt  drcumstances  which  tend  to  oorrobwate 
her  evidence ;  nor  in  the  charge  given  touching 
such  corroboration. 

[Ed.  Note.— For  cases  In  point  aee  Oent.  Dig; 
vol.  15.  Criminal  Law,  H  2SaO-S218.] 

7.  Rapv— BviDincx. 

There  la  nothing  In  any  ot  Uw  other 
grounds  of  tht  motion  tor  a  new  trial  wUdi 
require  a  reversaL  The  evidence  am^  sustain- 
ed the  verdict,  and  there  was  no  ema  In  orer* 
ruling  the  motion  for  a  new  trial. 

[Ed.  Note.— For  cases  In  p<rint,  aee  Oent  Dig. 
vol.  42,  Rape,  H  71-77.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Qwhmett  Coun- 
ty;  O.  H.  Brand,  Judge. 

B.  L  Vanderford  waa  conrlcted  <tf  crime, 
and  brings  error.  Affirmed. 

See  54  S.  B.  822. 

B.  L.  Tanderf  ord  waa  indicted  tot  rape  com- 
mitted on  the  person  of  Pearl  Helton.  Tbe 
evidence  for  tbe  state  showed  in  brief  as 
follows:  Pearl  Helton  waa  a  girl  IS  T^ara 
of  age.  On  IfanA  22,  1206,  she  waa  at  the 
house  <tf  bst  Blater  who  Ured  about  a  mile 
from  the  Helton  iuam.  BborUy  aftw  dUmw 
the  defendant  q^wared  at  the  home  nt  ber 
alster,  and  stayed  amno  tlm&  He  Inquired 
when  Pearl  Intended  to  retom  bome^  and 
waa  Informed  that  she  would  do  so  that  after- 
noon. Soon  after  this  waa  deflnlMy  statedt 
he  left  About  an  hoar  b^re  anndown 
Pearl  and  ber  sister,  Mrs.  8ell%  left  tba 
house  of  the  latter,  and  started  toward  tba 
home  of  the  former.  Betwesn  the  two  places 
thwe  was  a  swamp  throng  which  tba  war 
poased.  After  going  part  of'  the  way,  tbo 
sister  turned  back  to  retnm  to  hw  own  bomsi 
A  BlK»t  while  after  tbl%  Pearl  saw  tbe  de- 
fendant In  front  of  her.  He  turned,  met  betp 
and  asked  ber  If  ahe  was  not  afraid  to  go 
through  there  by  hwaelf ;  to  which  ahe  re- 
plied that  her  slater  accompanied  her  a  por- 
tion of  the  way.  He  then  asked  her  If  she 
was  not  afraid  of  negroes ;  to  whldi  she  an- 
swered that  she  was  not  much  so.  He  asked 
ber  If  ahe  waa  afraid  of  blm.  He  sebed  her 
by  the  arm,  dragged  her  about  five  steps  tnm 
the  path,  and  threw  her  down.  She  acream- 
ed,  and  resisted.  He  put  bis  band  over  her 
mouth,  and  said,  If  she  screamed  again  and 
did  not  bosh,  be  would  cut  ber  throat  He 
threw  ber  down,  and  committed  r^  iqKm 
her.  She  admitted  In  hw  teetlnumy  that  be 
told  her  to  push  down  ber  drawera,  and  fbat 
Bbe  did  80,  but  gave  aa  her  reason  that  be 
bad  threatened  to  cut  bw  throat,  and  Uiat 
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she  was  afraid  of  bim,  fearing  that  he  might 
kill  her,  or  hnrt  her  worse.  After  be  had 
accomplished  bis  purpose,  he  told  her  to 
fasten  up  her  clothes,  but  she  did  not  do  so, 
and  went  on  towards  her  home,  holding  up 
her  clothing  with  her  hands.  Her  dress  bad 
become  partly  unfastened.  Her  screaming 
was  heard  by  her  sister,  who  was  returning 
home.  The  latter  went  bac^  towards  the 
place  whence  the  outcry  came,  and  also  heard 
a  sound  as  If  the  girl  were  choking,  and  a 
man's  voice  which  sounded  as  if  he  were 
scolding.  The  sister  fell,  and  could  not  go 
further,  and  then  returned  to  her  house,  and 
reported  what  she  had  heard.  Her  husband 
mounted  a  borse,  and  went  to  tbe  place  In- 
dicated, but  found  no  one  there ;  but  he  over- 
took Pearl  going  across  tbe  field  hurriedly. 
Bhe  turned  and  told  htm  that  she  wanted 
blm  to  kill  Vanderford,  the  defendant,  that 
be  had  gotten  her  down  In  the  swamp.  Her 
clothes  were  then  unpinned,  and  she  was  hold- 
ing them  up.  She  made  similar  statements 
to  others  upon  arriving  at  her  home.  Wben 
she  reached  there  she  was  excited,  and  was 
screaming,  or  crying.  Her  hair  was  partly 
down  over  her  face,  and  there  was  trash  and 
straw  on  her  clothing.  She  was  examined 
some  days  later  by  a  physician,  who  discov- 
ered that  her  hymen  bad  heea  ruptured,  and 
that  there  was  a  discharge  of  bloody  pus  from 
the  v^na.  He  also  found  bruises  on  ber  left 
arm,  like  finger  prints.  She  was  In  bed,  and 
appeared  to  be  very  sore.  Another  witness 
testified  that  be  found  an  Irritated  place  on 
her  mouth,  wblcb  could  have  been  made  by 
the  pr^ure  of  a  band.  She  remained  In 
bed  for  six  or  eight  days,  or,  as  one  witness 
said,  about  two  weeks.  At  the  place  where 
she  indicated  that  the  crime  bad  been  com- 
mitted, there  were  appearances  of  a  struggle 
having  taken  place,  and  there  were  two  Inden- 
tations, as  if  made  by  the  toes  of  a  pair  of 
shoes.  The  defendant  is  a  married  man  wltb 
three  children.  The  accused  undertook  to 
prove  an  alibi,  and  also  to  show  certain  con- 
flicting statements  on  the  part  of  witnesses 
for  the  state,  and  certain  facts  not  consistent 
with  tbe  testimony  of  some  of  them.  He 
sought  to  show  that  tbe  girl  had  been  to 
church  with  young  men,  and  that  one  of  them 
had  left  tbe  neighborhood  not  long  after  the 
occurrence.  In  rebuttal,  the  state  introduced 
witnesses  who  testified  to  the  good  character 
of  the  girl  for  chastity ;  and  a  brother  of  tbe 
young  man  who  had  left  tbe  commanlty  tes- 
tified that  bis  leaving  was  for  other  reasons, 
and  bad  no  connection  wltb  tbe  crime.  The 
jury  found  the  defendant  guilty,  and  recom- 
mended blm  to  mercy ;  whereupon  be  was  sen- 
t«iced  to  tbe  penitentiary  for  20  years.  He 
moved  for  a  new  trial,  which  was  refused, 
and  be  excepted. 

J.  A.  Perry,  J.  O.  Flaulgan,  M.  D.  Irwin, 
and  John  R,  Cooper,  for  plaintiff  in  error. 
B.  J.  Trlbble,  Sol.  Qen.,  and  John  O.  Hart, 
Atty.  Gen.,  for  the  States 


LUMPKIN,  J.  (after  stating  the  facts).  1. 
A  motlm  was  made  for  a  change  of  venn^ 
which  was  overruled.  The  evidence  as  to 
whether  the  defoidant  could  get  a  fair  and 
Impartial  trial  In  Gwinnett  county  was  coo- 
Uctlng.  Tbe  matter  was  <Kie  which  ad- 
dressed Itself  to  the  sound  dlscretlcm  ot  the 
presiding  Judge,  and  we  cannot  say  that  be 
erred  in  Uie  use  of  bis  dlsoretlxHi.  Rawlins 
T.  State,  124  Ga.  31,  S2  S.  E.  1;  Tonng  v. 
State,  125  Qa.  584,  64  S.  E.  82. 

2,  8.  Tbe  sixth  ground  of  tbe  motion  for  a 
new  trial  complains  of  certain  occurrences  on 
the  trial,  tbe  material  matters  alleged  being 
that  a  witness  for  the  stete  had  been  sworn, 
and  had  testified  for  about  five  minutes, 
when  It  was  discovered  that  the  defendant 
was  not  in  court ;  that  tbe  court  then  stopped 
tbe  trial,  had  the  sheriff  to  bring  in  tbe 
prisoner,  and  asked  his  counsel  whether  tb«7 
wanted  the  witness  to  repeat  tbe  teettmaoy 
given;  to  wblcb  they  replied  that  they  bad 
nothing  to  say  cme  way  or  the  other.  Wboe- 
upon,  the  court  said:  "Qentlonen,  the  court 
Is  tryiiig  to  give  you  all  a  fair  trial,  but 
you  don't  seem  to  appreciate  It**  The  pre- 
siding judge  did  not  certify  this  ground  as 
set  out,  except  with  the  addltlMi  of  an  ex- 
planatory note  as  follows:  "Aftw  reconven- 
ing court,  the  witness,  Dr.  Fowler,  waa  put 
<Hi  tbe  stand  by  tbe  state.  He  bad  been  ex- 
amined by  tbe  Solicitor  Goieral  some  three 
or  four  minutes  whea  tbe  court  dlscovocd 
that  the  defendant  bad  not  arrived  from  Jail, 
and  was  not  present  Tbe  examination  of 
this  witoess  was  immediately  etoppeA,  and 
the  court  asked  tbe  question:  'Where  Is  the 
def^idant?'  Mr.  Oooper  remarked:  *We  can- 
not waive  bis  inesaice.'  Trial  of  the  case 
was  suspended,  and,  In  a  minute  or  two,  the  of- 
ficers arrived  with  tbe  defendant  The  court 
then  asked  defendant's  counsel  this  questloa : 
'Do  you  want  blm  to  give  over  his  testimony, 
or  Just  begin  where  Mr.  Trlbble  left  oItT 
Mr.  Cooper  replied  in  these  words:  *We  have 
nothing  to  object  to.  Go  ahead.  We  do  not 
care  for  that'  Tbe  court  relied :  Tou  dim't 
require  blm  to  begin  anew.*  Mr.  Co<q^  an- 
swered: 'No,  sir.*  Thereupon  tbe  Solicitor 
proceeded  to  examine  Dr.  Fowler,  b^innlng 
anew,  when  tbe  court  asked  him  why  he  did 
this;  when  Mr.  Trlbble  replied  that  Hr. 
Cooper  stated:  'We  do  not  make  any  admla- 
sions  or  anything  about  hia  being  abemt' 
Whereupon  the  court  turned  and  addressed 
the  Jury  In  these  words,  via.:  'G^tlemen  of 
the  Jury,  anything  teatlfled  to  by  Dr.  Povler 
when  the  def^dant  was  not  in  court  will  not 
be  considered  by  yon  at  alL  Take  that  e>- 
tlrely  from  your  minds.  Dcm't  ctmslder  a 
single  stetement  made  by  htm  when  this  man 
was  absent*  Tbe  Solicitor  then  l>^au  with 
tbe  witness.  Fowler,  and  proved  by  him  tbe 
same  state  of  facte  to  which  be  bad  testi- 
fied during  the  deffflidaufa  abaencew  (AX 
tbe  above  taken  from  the  report's  notes.) 
When  the  court  aacertelned  that  defendanf « 
connsel  knew  ttas  defendant  was  absent  turn 
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tbe  court  discovered  It  for  blmself,  the  court, 
In  a  low  tone  of  voice,  uaed  In  substance  tbe 
language  excepted  to,  addressing  counsel  wbo 
sat  directly  In  front  of  the  court,  whleb  lan- 
guage, in  m7  Judgment,  the  Jury  could  not 
hear.  I  am  satisfied  of  tUs  because  the  ste- 
nographer, who  was  sitting  between  the  court 
and  the  Jury,  made  no  note  of  It,  and  states 
that  he  did  not  liear  It  No  objection  was 
made  to  this  remark  and  it  was  made  while 
waiting  for  defendant  to  come  Into  court,  and 
before  court  asked  counsel  If  they  wanted 
Fowler  to  repeat  his  evidence.  No  motlcm  to 
declare  a  mistrial  was  made  by  defendant's 
counsel  for  any  reason  whatever,  as  the  al- 
legations In  this  ground  intimate  was  made." 
We  might  treat  this  ground  as  not  certified  to 
be  true,  and  decline  to  consider  it  But  if 
the  ground  be  decided  upon  Its  merits,  an 
examlnatlcm  of  the  Judge's  note  appended  to 
the  motion,  as  set  out  above,  will  show  con- 
clusively that  no  rlgbt  of  the  defendant  was 
violated.  When  the  Introductltm  of  evidence 
bad  been  Inadvertently  begun  before  the  de- 
fendant was  present,  and  this  fact  was  dis- 
covered, the  evidence,  already  Introduced,  was 
ruled  out  and  withdrawn  from  the  Jury,  the 
defendant  was  brought  In,  and  the  taking  of 
testimony  again  begun  in  his  presence. 
Without  regard  to  the  Judge's  statement  that 
bis  counsel  expressed  a  willingness  to  waive 
this,  no  error  was  committed,  and  no  harm 
was  done  to  the  defendant  The  note  of  the 
presiding  Judge  also  negatives  fbe  idea  that 
bis  remark  was  made  in  the  hearing  of  the 
jury,  but  shows  that  it  was  made  in  a  low 
tone  of  voice  privately  to  counsel.  It  could 
not  have  affected  the  Jury. 

4.  The  court  gave  a  charge  of  some  length, 
calling  the  attention  of  the  Jury  to  the  im- 
portance of  the  case,  both  to  the  state  and 
the  accused,  "to  the  state,  because  society  Is 
deeply  Interested  in  the  maintenance,  In  the 
majesty  and  dignity  of  the  laws,  and  the 
protection  of  Its  citizens;  •  •  •  to  the 
accused,  because  with  him  It  is  a  question  of 
life  or  death,  of  liberty  or  imprisonment," 
etc.  This  charge  was  assigned  as  error  on  the 
ground  that  it  laid  too  much  stress  upon 
the  majesty  and  dignity  of  the  law  and  the 
protection  of  the  citizens,  that  the  Jury  might 
have  concluded  from  it  that  the  court  tboogbt 
the  prisoner  guilty ;  and  that  it  at  least  stat- 
ed the  gravity  of  the  case  too  strongly. 
These  remarks  In  r^ard  to  the  Importance 
of  the  case  both  to  society  and  to  the  ac- 
cused were  practically  the  same  as  those 
made  by  Judge  Bull  In  bis  charge  in  the  case 
of  Cobb  V.  State,  27  Oa.  681,  but  no  ex- 
ception was  taken  to  them  In  that  ease.  It 
la  not  necessary  for  a  Judge  In  charging  a 
Jury  to  make  Introductory  remarks  as  to 
the  Importance  of  the  case,  but  the  pro- 
priety of  doing  80  under  the  facts  of  the 
case  la  discretionary,  and  we  cannot  any  that 
<t  was  error,  provided  nothing  said  in  the 
chaise  contains  a  misstatement  of  the  law,  or 
la  calculated  to  prejudice  the  minds  of  the 


Jury  against  the  accused.  Neither  of  these 
things  appeared  In  the  present  case.  In- 
'deed,  the  Judge  proceeded  to  Impress  upon 
the  minds  of  the  Jnrors  the  necessity  for  com- 
plete Impartiality  on  their  part.  Akrldg« 
V.  Noble,  114  Ga.  949,  41  S.  E.  7a 

S.  In  the  eighth  ground  of  the  amended 
motion  exception  Is  taken  to  a  charge  which 
in  effect  Instructed  the  Jury  that  If  the 
girl  alleged  to  have  been  raped,  though  re- 
sisting in  the  beginning  of  the  all^^  assault 
afterwards  consented  to  the  seznal  Inter- 
course fteely  and  voluntarily,  and  of  her 
own  will,  th^  would  not  be  authorized  to 
convict  the  defendant ;  bnt  that  if  she  ceased 
to  resist  because  of  fear  of  violence  and  Id- 
Jury  to  her  person,  due  to  duress  or  Iih 
timldatlon  of  this  character,  which  over- 
powered her  will,  then  the  failure  to  re- 
sist would  not  be  counted  against  her,  and 
If  the  defendant  bad  carnal  knowledge  of 
her  person  against  her  will,  under  such  dr- 
cum  stances,  and  by  this  means  prevented 
her  from  further  resistance,  the  Jury  would 
be  antborlEed  to  find  him  guilty,  If  the 
case  was  otherwise  made  out  The  ninth 
ground  complains  of  a  charge  on  the  same 
subject  to  the  effect  that  the  terms  "by 
force,"  as  used  In  the  statute,  did  not  nec- 
essarily Imply  positive  exertion  of  actual 
physical  force  In  the  act  of  compelling  sub- 
mission of  the  female  to  the  sexual  connec- 
tion, btrt  that  force  or  violence  threatened  as 
a  result  of  noncompliance,  and  for  the  pur- 
pose of  preventing  resistance  or  extorting 
consent  If  it  be  such  as  to  create  a  real 
apprehaislon  of  dangerous  consequ^ices,  or 
great  bodily  harm,  or  to  overpower  the  mind 
of  the  woman  so  that  she  dare  not  resist  I> 
eqolvalent  to  force  actually  exerted,  but 
that  force,  actual  or  constructive,  Is  an  es- 
sential element  in  the  crime  of  rape;  and 
that  the  Jury  must  be  satisfied,  if  she  fail- 
ed to  resist,  that  her  failure  was  due  to 
threats  of  violence  which  had  the  effect  to 
overpower  her  will  to  resist  and  that  she 
failed  to  resist  through  fear  of  such  threata. 
Both  of  these  charges  substantially  Inform- 
ed the  Jury  that  force  was  a  necessary  ele- 
ment of  the  crime  of  rape,  but  tiiat  it  might 
be  exerted  not  only  bg  physical  violence,  bat 
also  by  threats  thereof  causing  fear  of  serious 
bodily  harm,  which  overpowered  the  female, 
and  caused  her  to  yield  against  her  will. 
This  is  the  law.  Section  93  of  the  Penal  Code 
of  189Q  defines  the  crime  of  rape  thus: 
"Rape  is  the  carnal  knowledge  of  a  female, 
forcibly  and  against  her  will."  This  de- 
clares that  the  act  shall  be  done  forcibly  and 
against  the  will  of  the  female,  In  order  to 
constitute  the  crime,  but  does  not  state  In 
terms  what  character  of  force  will  suffice. 
In  Rapalje  and  Lawrence's  Law  Dictionary 
rape  Is  thus  defined :  "In  criminal  law,  rape 
la  the  act  of  having  carnal  knowledge  of  a 
woman  against  her  will,  or  without  her  con- 
scious permission,  or  where  her  permission 
has  been  extorted  by  fence  or  fear  of  im- 
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mediate  bodUr  bann.**  TbiB  ddlnltlon  has 
been  aKWorlngly  cited  In  Gore  t.  State.  119 
Oa.  418,  46  S.  B.  671.  100  Am.  St  Rep.  182., 
In  Bailey  t.  Oommonwealtb,  82  Ya.  107,  8 
Am.  Bt  Rep.  87,  it  was  said :  rrhe  law  re- 
qoirea  that  tbe  unlawful  carnal  knowtedse 
aliaU  be  against  her  will.  Sbe  most  reaM, 
and  ber  resistance  most  not  be  a  mere  pre- 
tense, bat  must  be  In  good  faith.  Sbe  mnst 
not  consent  If  sbe  omsent  before  tbe  act. 
It  will  not  be  rapeu  Bnt  as  to  tbls  consent, 
we  m&7  observe  that  It  must  be  a  consent 
not  controlled  and  dominated  by  fear. 
*  *  *  A  consent  Indnced  by  fear  of  bodily 
harm  or  personal  Tlolence  is  no  oonaent,  and 
though  a  man  lay  no  bands  on  a  woman, 
yet  If,  by  an  array  of  physical  force,  he  so 
OTerpowers  her  mind  that  she  dare  not  re- 
sist, he  Is  guilty  of  rape  baTlog  tbe  on- 
lawfnl  Interconrse."  A  writer  in  IS  Crim. 
Law  Mag.  (Mr.  D.  B.  N.  Blackbom),  603 
et  seq.,  discnssee  tbe  subject  of  rape,  and 
oollatH  numerona  antborlties.  See.  also, 
Pw^le  T.  Dohrlng,  S9  N.  Y.  (14  Slckels)  374. 
17  Am.  Rep.  349.  Tbe  other  complaints, 
fliAt  tbe  charge  was  argnmentatlTe,  without 
ftnmdatlon  in  the  erldenoe,  mlsleadlsf,  eCe., 
were  wttbont  merit 

6.  Tbft  court  gave  certain  charges  baaed 
m  tbe  opinion  delivered  by  the  majority  of 
this  court  In  Davis  t.  State,  120  Ga.  433,  4S 
8.  a.  180l  Among  other  tblngs.  Chief  Jus- 
tice Simmons  said  (page  486  of  120  Ga^  page 
181  of  48  S.  B.) :  "The  accused  abould  not 
be  convicted  upon  the  woman's  testimony 
alone,  however  poaltlve  it  may  be,  unless 
■be  made  some  outerr,  or  told  of  ttie  Injury 
promptly*  or  ber  clotbbig  was  tran  or  dls- 
arranged,  or  ber  perscm  showed  signs  of 
violence,  or  there  were  other  drcumstances 
wblcb  tend  to  corroborate  ber  stray.**  The 
justices  wwe  divided  In  opinion  as  to  wheth- 
er corroboration  of  the  evidence  of  a  par- 
son alleged  to  have  beoi  raped  was  necet* 
sary ;  and  If  so,  wbethw  tbm  was  sofllelent 
corroboration  In  that  case.  But  wltbont  dls- 
cusBlng  the  two  views.  If  that  of  tbe  majority 
be  accepted,  and  if  tbe  court  shonid  charge 
the  jury  on  the  subject  as  a  rule  of  law, 
tbe  better  plan  would  be  to  Inform  them 
that  tbe  accused  should  not  be  convicted  on 
tbe  testimony  of  the  woman  alone,  nnleas 
corroborated  by  drcumstancea.  He  may  then 
call  attention.  If  tbe  evidence  autborises  It, 
to  whether  there  was  any  outcry  by  the 
woman  or  not,  or  whether  sbe  told  of  the 
Injury  promptly  or  not  or  whether  her 
clothes  were  torn  or  disarranged  or  not  or 
whether  her  person  showed  signs  of  violence 
or  not  or  other  circumstances  as  to  which 
there  may  be  evidence,  and  Inform  them 
that  snch  matters  are  for  their  conslderatltm 
along  with  the  other  evidence.  In  determining 
whether  the  testimony  of  the  woman  was  cor- 
roborated or  not  The  charge  of  tbe  court 
on  this  subject.  In  some  sentences  of  It 
may  not  have  baoi  entirely  free  from  liabil- 


ity to  verba]  criticism,  bnt  i^on  ttw  whole  n 
do  not  think  Out  there  was  any  error  tn  It 
requiring  a  new  trial.  He  did  charge  tlat 
"a  man  cannot  be  convicted  of  the  offan 
of  rape  on  tbe  testtmcmy  of  tbe  wontsn  ilooe, 
unless  there  are  some  concurrent  dram- 
stances  wblcb  tend  to  corroborate  her  v& 
dence" ;  and  further  on  instrocted  tbem  ts 
"Inquire,  then.  If  there  are  any  coocnmot 
circumstances  which  tend  to  corroborate  btr 
testimony.  Look  to  the  evldoiob  And  U 
so,  what  are  they?"  If  the  opinkm  anttreat- 
ly  entertained  by  Mr.  Justice  Candler  In  tla 
Davis  Case,  that,  under  an  Indlctmest  for 
rape,  a  conviction  can  be  had  upon  tbe  t» 
Umony  of  the  woman  alone,  witbottt  tat- 
roboratloo,  shonid  be  aeoepted  as  coma, 
then  tbe  charge  of  the  judge  In  tbe  pneot 
case  was  more  favorable  to  the  accnsed  thu 
be  bad  any  right  to  ask.  Under  either  riev, 
a  careful  consideration  leads  ns  to  tbe  (pin- 
ion that  the  charges  on  tlila  snbjert  do  not 
render  a  reversal  necessary. 

7.  There  is  nothing  in  any  of  the  otlter 
grounds  of  tbe  motion  which  reqxdre  «  re- 
versal. The  sentence  imposed  furnished  n 
ground  for  a  motlm  for  new  trial  TtR 
evidence  amply  sustained  tbe  verdict  "* 
see  no  reaaon  why  It  diirald  not  be  aDond 
to  stand. 

Judgment  afflrmed.     All   tbe  JoM 

craumr. 


OATTDBU^  et  al.  v.  OAUDBLL  et  sL 
(Supreme  Onirt  oi  Georgia.    Nov.  16,  190&t 
L  RiPOBicATioN  or  iNenxnoMTS— MiBiin 
zn  Dno. 

This  is  a  salt  to  refbnn  a  4eed  so  » ti 
embrace  a  certain  matter  alleged  to  have  bta 
omitted  therefrom  by  mistake  at  tbe  tine  of  en- 
cation.  Hie  evidence  affirmatively  sbowi  Uiil 
the  mattw  was  not  omitted  by  uistakt  Co- 
der iQch  conditions,  tbe  deed  wlU  not  be  ir 
formed. 

2.  APFEUi—ODJXOnONB  Waitko. 

The  contentioa  that  the  deed  rimold  bt 
canceled  as  a  cloud  upon  the  plalntiirs  titk. 
which  was  made  by  the  pleadings,  is  not  »- 
ferred  to  in  the  brief  of  comis^  for  plunti3  m 
error,  and  under  repeated  rulings  of  this  comt 
the  assignmait  of  error  npoo  tbe  refusal  <rf  ^ 
court  to  canod  tbe  instnuiMat  tn  qnestios  viU 
be  treated  as  abandoned,  and  will  not  be  cot* 
sidered. 

TBd.  Note.— For  cases  hi  point  see  Cent  IN» 
vol.  3,  Appeal  and  Error,  f  42S6.] 

8.  TBIAI^MONBUIT. 

The  petition  having  set  forth  a  caw  k 
action  against  all  of  the  defendants,  tod  mt 
of  tbem  having  failed  to  answer,  me  alle^ 
tions  a^tost  him  are  to  be  taken  as  true,  uo 
a  nonsuit  should  not  have  been  roidered  in  bh 
favor.  As  to  the  other  two  defendants.  ^ 
was  an  answer,  and.  upon  tbe  lasoes  created,  ue 
proof  was  insufficient  to  support  the  actiia 
against  either  of  them  for  any  relief  wbatHA 
and  a  nonsuit  as  to  them  waa  proper. 

(Syllabus  by  the  GourtO 

Error  from  Superior  Court,  Banks  Odos- 
ty;  B.  B.  Russell,  Judge. 

Action  by  D.  Caudell  and  others  a^liut 
J.  D.  Oaudetl  i^id  oUiem  Jndcment  for  d^ 
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fendanti,  and  plalntifb  tNrlng  enw.  B»> 
nraed,  wtth  dlrectloDB. 

W.  W.  Starkei  for  plaintiffs  In  wror.  H. 
H.  Perry  and  A.  3.  GrlfDn,  for  dtfendants  In 
error. 

ATKINSON.  J.  David  Caodell  Instituted 
flult  against  bis  son,  J.  D.  Caudell,  and  Sfa- 
rion  Whitfield  and  John  Garrison.  It  was 
alleged,  among  other  things,  that  David 
Caudell,  being  of  advanced  years,  desired 
to  make  provision  for  the  distribution  <tf 
his  properly  among  his  several  children  aft* 
er  his  death;  that  he  had  several  hnndred 
acres  of  land  vrhich  he  desired  to  convey 
to  his  sons  npoa  condition  that  they  pay  his 
danghters  certain  soma  In  money;  that, 
with  thla  object  in  view,  he  attempted  to 
convey  the  land  In  dispute  to  one  of  his 
sons,  J.  D.  Caudell,  intending  at  the  time  to 
express  In  the  deed  the  condition  above 
mentioned,  specifying  the  sum  to  be  paid 
and  to  whom  It  waa  to  be  paid;  that,  by 
mlatake,  he  omitted  In  the  deed  all  refers 
mce  to  the  condition  intended  to  be  ex- 
pressed; that  the  deed  as  pr^red  expresa- 
»d  natural  love  and  affection  as  the  <mly 
KHiBlderation,  and  purported  to  Cfmvey  the 
[iroperty  forevtt  In  fee  simple,  and  con- 
;luded  with  this  clanse:  "And  the  said  Da- 
rld  Candell  reserves  to  himself  and  hia  wife, 
tenth  C.  Candell,  all  the  rights.  prlvH^es, 
■ents,  and  profits  during  their  natural  lives, 
ind  at  the  death  of  the  said  David  Oandell 
tnd  his  wife,  Sarah  Caudell,  then  this  deed 
o  take  effect."  It  was  further  alleged  that 
he  plaintiff  David  Caudell  did  not  surren- 
ler  possession  of  the  premises;  but,  on  the 
xmtrary,  had  at  all  times  remained,  and 
ras  at  the  time  of  inatltnting  the  snlt^  In 
ictual  possession  of  the  premise.  It  was 
tirther  alleged  that  the  defendant  J.  D. 
Candell  had  never  compiled  with  the  con- 
litlon  by  paying  any  part  of  the  money 
rhlcb  It  was  Intended  that  he  should  pay 
o  bis  sisters,  and  waa  not  entlUed  to  any 
Dtn«at  in  the  property;  that,  without  hav- 
ng  any  interest,  the  aald  3.  D.  Candell 
lad  flold  the  property  to  bis  codefnidants 
Vliltfldd  and  Garrison;  that  neither  of 
bem  was  a  bmia  fide  purchaser  because 
•oth  bad  notice  that  be  had  no  Interest  in 
he  property,  and  both  knew  of  flie  condl- 
ton,  which,  mistake,  had  been  omitted 
rom  the  deed,  and  both  knew  that  he  had 
ot  compiled  vrlth  Uie  condition  by  paying 
»  hla  slstwa  the  mon^  required  vmAec  the 
ondltlon.  By  amendment  the  sisters  were 
nade  parties  plaintiff. 
It  waa  prayed,  among  ottter  things  "(1) 
bat  aald  deed*  mentioned  In  paragraph  1 
f  tbla  petition  be  reformed  and  corrected 
7  adding  tiie  cimdltion  to  the  aame,  mear 
loned  In  paragraph  2  of  thla  petition;  0!) 
bat  In  the  event  said  deed  Is  not  reformed 
nd  corrected,  tiiat  It  be  ordered  up  and  can- 
eled  by  the  court  as  a  clood  uptn  patt 


tloner^  title  to  aald  land;  CB>  that  plain- 
tiff recover  et  defendants  tlw  mm  of  $400 
irtilcb  waa  to  be  paid  to  said  Un.  Payna 
and  Mrs.  Bollngi'*  3.  D.  OaudeU  did  ittt 
answer.  His  codefendants  botti  anawered, 
admitting  lliat  David  Oandell  had  aueated 
the  deed  botinbefore  refared  to,  and  that 
by  purchase  tbrongh  a  chain  of  title  orlff> 
inating  In  tlie  aald  3.  IX  Oandell,  they  now 
own  the  Interest  whUSi  J.  D.  Oanddl  had 
In  the  pnH>wty.  Tlwy  denied  that  titers 
■wu  any  idiargs  upon  the  estate  la  favor 
of  J.  D.  Candy's  sisten,  and  denied  that 
the  plaintiff  had  contbmed  In  poeaoarion  of 
the  property,  but  averred,  on  ths  contrary, 
that  D.  Oandell  had  been  in  posaessloD 
thereof  under  the  deed.  They  also  alleged 
that  If  tbere  was  any  charge  ni>on  the  prop- 
erty hi  favor  of  ttw  slstsrs  of  3.  D.  Oan- 
dell, they  had  no  notice  tiiaraof.  Tbej  tax- 
ther  alleged  that  the  plalntUT  expressly  in- 
f<HTmed  than  that  the  iwoperty  bdonged  ex- 
clusively to  the  defendant  J.  D.  Oand^,  and 
that  he  bad  a  right  to  sell  ths  same. 

On  the  trial  of  tbe  case,  the  plalntlfl  Intro- 
duced the  deed  hereinbefore  described,  and 
testimony  substantially  to  the  ^lect  as  cbar^ 
ged  In  the  declaration,  except  npon  tbe  ques- 
tion of  mistake.  Upon  that  question,  tbe 
plalntlfl  himself  omitted  to  testify  that  the 
alleged  ctmdltion  upon  which  be  underfaK* 
to  oc«vi^  Qie  pnvorty  to  his  son  J.  D.  Oan- 
ddl  had  by  mistake  beoi  omitted  from  tbe 
deed.  The  defeadant  J.  D.  Ondell  was  also 
sworn  for  the  plaintiff,  and  he  likewise  (nnlt^ 
ted  to  testify  that  the  condition  Just  referred 
to  was  omitted  fftm  the  deed  by  mistake^ 
Tbe  nearest  approach  which  this  witness 
made  to  testifying  that  tbe  condition  was 
omitted  firom  tbe  deed  bj  mlatake  Is  finmd 
In  the  following  words:  "When  ray  faflwr 
made  the  deed  to  me,  he  aald  he  would  deed 
me  and  my  two  brothers  the  land.  We  were 
to  pay  the  estate  $1,000  In  proportion  to  what 
we  reci^red.  and  I  had  to  pay  |400l  The  rea- 
son that  was  not  put  In  tiie  deed,  be  ftngot 
It,  be  said;  or.  I  reckon,  he  didnt  think  It 
was  necessary  to  do  it  That  we  would  pay 
It  That  was  ti»  agreement  between  us." 
James  H.  Candell,  a  brothn  of  plalntUt  tes- 
tified: **I  thUik  I  wrote  the  deed  for  my 
brother  David  Oaudell  to  his  sons,  and  my 
recollection  Is,  while  writing  the  deed  and 
a  jndge  (J.  P.)  was  reading  It  flom  a  fonn 
book— we  got  a  right  onart  piece  along  In 
tbe  deed,  and  IM  said  scnnetiilng  about  *What 
about  your  dautfMersr  'Wdl,*  he  said  tbe 
b^  are  going  to  pay  th^  part  of  the  $1,000,' 
I  think  my  recollection  Is,  *in  accordance  with 
the  number  of  acres  they  get  of  thtfr  pro- 
rata share.'  And  we  said  something  to  him 
about  maybe  It  ou^  to  be  tat  the  deed,  and 
be  said:  'No,  the  boys  wUl  take  tbe  land, 
and  pay  the  girls  tbe  money.'  That  Is  ttie 
reeacm  why  it  was  not  pot  In  tise  deed." 
There  waa  other  evidence  introduced  tend- 
ing to  sustain  the  proposition  that  tbe  deed 
was  made  br  David  OandsU  to  J.  D.  Oan* 
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dell  upon  the  understanding  that  he  was  to 
pay  his  sisters,  who  became  plalntiffa  by 
amendment,  the  tnm  of  $400.  and  that  he 
had  never  patd  any  part  of  tliat  Bum.  There 
was  also  evidence  to  the  effect  that  the  de- 
fendants Whitfield  and  Garrison  knew  of 
the  condition,  and  that  it  had  not  been  com- 
plied with.  The  plaintiff  David  Candell  tes- 
tified that  he  had  never  told  the  defendant 
Whitfield  that  J.  D.  Candell  had  a  right  to 
sell  the  property.  Ha  also  testified  that 
while  3.  D.  Candell  had  cultivated  some  of 
the  land,  it  was  always  as  bla  tenant,  and 
that  he  had  never  yielded  possession  thereof 
to  J.  D.  Gandell  or  to  any  one  else.  Upon 
the  ooDclosion  of  the  evidence,  the  court 
granted  a  noosait  To  that  ruling  the  ptaln- 
ttfl  excepts,  and  assigns  error  thereon. 

1.  It  was  attempted  by  this  suit  to  reform 
the  Instmment  in  question,  so  as  to  make  it 
unbrace  substantial  matter  which  It  la  al- 
lied was  omitted  by  mutual  mistake.  The 
eridence  of  the  parties  to  the  deed  fella  to 
sustain  the  all^tion  that  the  matter  now 
sought  to  be  incorporated  was  omitted  by  mis- 
take. On  the  Mmtrary,  the  evldoice  shows 
conclusively  that  there  was  no  mistake  con- 
nected with  the  execution  of  the  deed.  It 
appears  from  the  plaintiff's  own  witness  who 
drafted  the  Instrument,  and  who  was  bis  own 
brother,  that  the  matter  which  is  now  sought 
to  be  embraced  in  the  deed  was  called  to  his 
attrition  at  the  time  of  the  execution  of  the 
Instrument,  and  the  advisability  of  express- 
ing the  matter  In  the  deed  was  suggested  to 
him,  and  he  expressly  stated  that  It  need  not 
be  done.  This  evidence  conclusively  dis- 
poses of  the  question  touching  the  right  to 
reform  the  Instrument 

2.  The  second  prayer  sedu  to  cancel  the 
instrument  as  a  cloud  upon  the  plaintiff's 
titi^  without  assigning  any  reason  therefor, 
nor  is  any  reference  made  thereto  In  the 
brief  of  counsel  for  the  plaintiff  in  error. 
Undv  these  conditions,  the  assignment  of 
error  upon  that  ground  will  be  treated  as 
abandoned,  and  will  not  be  considered  by 
this  court  See  Mayson  v.  State,  124  Ga.  789, 
B3  S.  E.  321,  and  citation. 

3.  The  third  prayer  la  that  the  plaintiff  re- 
cover of  the  defendants  the  sum  of  $400, 
which  was  to  be  paid  to  said  Mrs.  Payne 
and  Mrs.  Bollng.  Relative  to  this  prayer,  it 
will  l:>e  noticed  that  one  of  the  defendants, 
J.  D.  Caudell,  did  not  answer,  and  for  that 
reason  the  allegations  of  the  petition  stood 
as  true,  so  far  as  be  was  concerned.  Mrs. 
Payne  and  Mrs.  Bollng  both  having  been 
made  parties  plaintiff  with  their  father,  the 
said  David  Candell,  there  should  have  been 
a  recovery  against  J.  D.  Candell  for  the  use 
of  Mrs.  Payne  and  Mrs.  Bollng  for  tiie 
amount  claimed.  Th««  was  nothing  In  the 
evidence  to  show  any  money  liability  upon 
the  part  of  the  defendants  Whitfield  and  Gar- 
rison to  the  plaintiff.  Whatever  Interest 
Whitfield  and  Garrison  may  have  acquired 
1b  the  property  was  acquired  tree  of  any  con- 


dition wfal<di  was  attranptod  to  be  charged  nit- 
on the  estate  In  favor  of  Mrs.  Payne  and 
Mra  Bollng.  The  nonsuit  was  properly  grant- 
ed as  to  Garrison  and  Whitfield.  As  to  J.  D. 
Caudell,  there  should  not  taave  been  a  non- 
suit 

Judgment  la  reversed,  with  directions  that 
the  nonsuit  stand  as  to  the  defendants  Whit- 
field and  Garrison,  and  that  the  case  be  re- 
Instated  as  to  J.  D.  Caudell,  and  that  J.  D. 
Caudell  p^  the  costs  of  this  writ  of  error. 

Judgment  reversed,  with  direction.  All  tlie 
Justices  concur. 


DB  LA  PERBIBBB  v.  BOWLES. 
(Supreme  Court  of  Georgia.    Nov.  16,  1906J 

Srr-orr  Ann  GoairrEBCuiv— Plsadino.  . 

If,  in  defense  to  an  action  ex  contractu 
brought  against  one  u  administrator,  lie  desirei 
to  plead,  by  way  of  set-off,  that  rent  accruing 
from  a  certain  tract  of  land  and  belonging  to 
the  estate  he  represented  was  illegally  collec^ted 
by  the  plaintiff^  it  is  incumbent  upon  the  de- 
fendant to  allege  facts  from  which  the  law 
will  imply  an  obligation  on  the  part  of  tbr 
plaintiflf  to  account  for  the  m<mey  mo  collected 
as  money  had  and  received  by  him  to  the  defeod- 
anfs  use. 
(Syllabus  by  the  0>nrt) 

Error  from  CXty  Court  of  Jefferson;  W.  W. 
Stork,  Judge. 

Action  by  W.  P.  De  La  PorrlM^  against  G 
R.  Bowles,  administrator.  Judgment  for  de- 
fendant and  platotlff  lyings  error.  Reversed- 

According  to  the  allegations  of  the  [)etition. 
J.  J.  Bowles,  an  heir  at  law  of  A.  Bowles,  de- 
ceased, sold  to  the  plaintiff  his  remainder  in- 
terest In  a  tract  of  land,  which  was  eubse- 
quenUy  sold  by  the  administrator  of  A. 
Bowles.  The  suit  was  against  the  adminis- 
trator to  recover  $171.06  and  Interest;  allege 
ed  to  be  the  share  of  J.  J.  Bowlee,  as  ao 
heir  at  law  In  the  proceeds  realized  from  the 
administrator's  sale  of  the  land.  The  defend- 
ant filed  an  answer,  in  which  he  admitted  the 
sale  of  the  land  and  that  J.  J.  Bowles  was 
an  heir  of  his  Intestote,  bat  in  which  be 
called  upon  the  plaintiff  to  eatobllsh  bis  claim 
that  be  had  purchased  the  interest  which  this 
heir  bad  In  the  land.  By  way  of  spedal 
plea  the  defendant  set  np  the  following  de- 
fense: If  the  distributive  share  of  J.  J. 
Bowles  really  belongs  to  the  plaintiff,  tbs 
latter  ought  not  to  be  allowed  to  collect  It 
from  the  defendant  because  the  plaintiff  is 
Indebted  to  bim,  as  administrator  of  the  es- 
tate of  A.  Bowles,  in  the  sum  of  $175  '^or 
rents  received  and  collected  by  said  plaintiff 
for  the  dower  lands  of  the  widow  of  said  A. 
Bowles  for  the  year  1904,  which  reuto  beloni: 
to.  and  are,  the  property  of  the  said  A. 
Bowles  estate,  the  same  bavtog  been  planted 
and  grown  after  the  death  ot  said  trldow. 
and  It  was  collected  and  takm  poasesalon  vt 
bf  plaintiff  without  l^al  authority,  and  be 
owes  to,  and  nnjiwtiy  detains  the  same  from, 
defendant  as  admlnlstratw  aforesaid,  and  la 
tiierefore  due  the  said  amount"  to  blm,  wtalcb 
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amonnt  he  pleads  u  a  wt-off  to  plaintiff's 
demand.  The  plaintiff  made  a  motion  to 
strike  this  special  plea,  because  It  did  not  set 
forth  the  defendant's  claim  of  set-off  with 
sufficient  certainty  to  put  plaintiff  on  notice 
of  the  nature  and  character  of  the  same, 
and  did  not  show  any  Ilablll^  on  the  part 
of  the  plaintiff  to  the  defendant,  nor  any  mu- 
tuality, and  there  was  no  "allegation  as  to 
when,  or  from  wIkhd,  the  rent  alleged  was 
collected,  nor  why  defendant  himself  did  not 
collect  the  rent  from  the  lands  If  It  was  due 
him  as  administrator."  This  motion  was 
overruled,  the  case  proceeded  to  trial  before 
the  Jndge  without  the  Intervention  of  a  jury, 
and  a  judgment  for  (28.49  was  rendered 
against  the  defendant  The  plaintiff  made  a 
motion  for  a  new  trial,  and,  upon  Its  being 
oTerruled,  nied  out  a  writ  of  error  to  review 
the  ruling  on  his  motion  to  strike  the  defend- 
ant's special  plea,  and  tbe  judgment  denying 
him  a  new  trial. 

J.  S.  Ayers.  tor  plaintiff  In  error.  Pike 
&  Bryson,  for  defendant  In  en-or. 

EYAKB,  7.  nie  plea  ct  set-off  Is  very  In- 
definite and  imcertaln.  Constming  It  to  be  an 
effort  to  set  off  a  claim  for  rent  coUected  by 
the  life  tenant's  vendee,  tbe  rent  accruing  for 
tbe  year  after  the  llfft  estate  had  terminated, 
tbe  plea  was  open  to  the  demnirer  urged 
against  It  Tbere  Is  no  allegation  tbat  the 
tenants  of  tbe  plaintiff  ever  attorned  to  the 
administrator  of  Bowles,  or  that  ttw  plaln- 
tUTa  po6ses8i(m  was  held  under  blm.  On  the 
contrary,  tlfe  plaintiff  owned  the  life  estate 
of  tbe  dowresa;  this  estate  was  ended  by  ber 
death,  and  the  defendant's  contention  was 
that  tin  rent  was  collected  and  taken  posses- 
sion of  by  tbe  plaintiff  without  legal  author- 
i^,  and  that  "be  owes  to,  and  unjustly  de- 
tains tbe  same  tram,  the  defendant  as  admin- 
istrator." "When  title  fs  shown  In  the  plain- 
tiff and  occupation  by  the  defendant,  an  obli- 
gation to  pay  rent  Is  generally  implied,  but, 
if  the  entry  was  not  undar  the  plaintiff,  or  If 
possession  is  adverse  to  him,  no  such  Implica- 
tion arises."  CItU  Code  1895.  |  8116.  The 
plaintiff's  entry  upon  the  land  was  under  bis 
purchase  of  the  life  estate  of  the  dowress. 
After  the  termination  of  thifi  estate  the  ad- 
ministrator of  the  deceased  owner  was  en- 
titled to  demand  possession  from  the  life  ten- 
ants vendee.  The  possession  of  the  latter 
was  not  the  possession  of  the  administra- 
tor, without  attornment  The  administrator 
might  maintain  an  action  of  trespass  against 
the  plaintiff,  for  the  loss  occasioned  the  es- 
tate of  his  Intestate  by  being  deprived  of 
tbe  use  and  occupancy  of  the  land,  but  be 
cannot  set  off  his  claim  against  tbe  plaintiffs 
suit  which  is  founded  on  contract  Civil 
Code  1895,  8  4944.  That  tbe  plaintiff,  after 
the  termination  of  tbe  life  estate,  tortlously 
remained  In  iKWSession,  either  in  person  or 
through  his  tenants,  could  not  give  rise  to 
any  implied  promise  to  pay  or  account  for 


rent  Allen  v.  Railroad  Oo.,  107  Qa.  886,  848, 
83  S.  B.  696.  It  Is  clear,  therefore,  that  the 
defendant  did  not  allege  facts  showing  that 
he  was  entitled  to  recover  in  assumpsit  fc^r 
the  rent  collected  by  the  plaintiff  from  his 
tenants  after  tbe  termination  of  the  life  es- 
tote. 

As  the  court  committed  error  in  rinsing 
to  strike  the  plea  on  motion,  it  firilows  that 
another  trial  must  be  ordered. 

JudgmMit  reversed.  All  tbt  Jostlcei  eaa- 
cur. 


ATLANTA.  K.  ft  N.  B.  00.  v.  8HIPPEN  et  al. 
(Supreme  Court  of  Georgia.  Nov.  14,  1906.) 

1.  Jusnrss  of  thx  Pkacb— Piuding. 

"While  tbe  law  does  not  require  that  a 
pleader  In  a  jostice's  court  shall  set  forth  his 
cause  of  action  with  all  the  formality  which 
tbe  law  requires  in  courts  of  record,  what  la 
required  to  be  set  (Orth  la  subject  to  tbe  rule 
that  pleadings  are  to  be  taken  most  strongly 
agftinst  tbe  pleader." 

[Ed.  Note.— For  cases  in  point,  see  0»t  Dig. 
vol.  31,  Justices  of  the  Peace.  I  806.] 

2.  Bams— JuBisDicTioK. 

Applying  the  rule  just  dted  In  One  present 
case,  that  whlcb  constituted  the  pleadinfcs  was 
ambiguous  in  meaning,  and  when  takeo  most 
strongly  against  tbe  pleader  set  forth  a  claim 
for  a  penalty  which  was  not  within  the  juris- 
diction of  the  court 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gilmer  County ; 
Geo.  F.  Gober,  Judge. 

Action  by  W.  H.  &  F.  E.  Shlppen  against 
tbe  Atlanta.  Knoxville  &  Northern  Railroad 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Reversed. 

The  plaintiff  sued  the  railway  company  in 
a  justice's  court  Tbe  summons  required  the 
defendant  to  aiH>ear  and  "aiuwer  plaintiff's 
demand  in  an  action  of  debt  due  by  account 
for  overcharge  on  freight  a  copy  of  which 
Is  hereto  attoched.**  The  account  attoched 
was  as  follows: 

Elbijay,  Ga..  Oct  12,  1004. 
The  Atlanta,  Knoxville  &  Northern  R.  R.  Co., 

Dr..  to  W.  H.  and  F.  E.  Shippen. 
March  29.  1004— To  freight  collected  on 
11  heater  section.  2  boxes  of  fixtures, 
7  grate  bars.  2  bds.  pokers,  2  bags 

asbeste,  424.1  lbs.   $57  42 

Should  be  4245  lbs.  at  68  cts.  per  100 
lbs.   7.   28  86 

Overcharse   $28  55 

To  double  said  overcharge  for  falling  to 
repay  said  overcharge  withfti  30  days 
after  the  demand  had  been  made  by 
W.  H.  and  F.  R  Shippen  upon  the 
Atlanta,  Knoxville  &  Northern  B.  B. 
Go.  to  repay  said  overcharge   957  10 

Following  the  account  was  an  affidavit  of 
one  of  tbe  plaintiffs  that  the  defendant  was 
Indebted  to  them  "$57.10  as  stoted  above,"  and 
that  tbe  amonnt  was  due  and  unpaid.  Tbe 
defendant  filed  a  plea  to  the  jurisdiction, 
which,  in  effect  set  up  that  the  suit  was 
for  a  penalty  and  should  be  brought  In  the 
county  of  defendant's  reeldoice  and  principal 
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office,  which  wu  Fulton  county.  The  case 
vaa  carried  by  appeal  to  the  superior  court 
When  Oie  case  came  on  for  trial  on  the  ap- 
p^,  the  defendant  moved  to  dismiss  the  ac- 
tion on  the  ground  that  It  was  a  suit  for 
a  penalty,  and  the  Justice's  courl  had  no  Ju- 
risdiction. The  court  overruled  the  motion, 
holding  that  plaintiffs  conld  proceed  against 
the  defendant  for  the  recovery  of  the  actual 
overchaige  which  had  been  collected.  This 
ruling  la  assigned  as  error.  Upon  the  ooo- 
cluslon  of  the  evldoice  the  Judge  directed 
a  T^lct  for  the  plalntlfC  for  $28.66. 

Clay  &  Blair  and  A.  N.  Bdwatdi*  tw 
plaintiff  In  error.  A.  H.  Berts  and  J.  Z. 
Toster,  for  defendants  In  error. 

OOBB,  P.  J.  (after  stating  the  forcing 
facts).  If  the  snnmitms  be  consldwed  alone, 
the  snlt  was  simply  for  an  overcharge.  If 
the  account  attached  be  considered  alooe,  it 
is  doubtful  whether  It  omstltntes  a  claim  for 
an  overdiarge  and  a  penalty,  or  a  claim  mere- 
ly for  a  pmalty.  The  affidavit  to  the  account 
Indicates  an  intention  to  claim  a  penalty  only, 
as  Indicated  by  the  amount  referred  to  in 
the  affidavit  taken  la  cMmection  with  tlie  lt«m 
In  the  account  When  the  snmmmia,  the  ac- 
count, and  the  affidavits  are  all  taken  to- 
gether, it  Is  doubtful  what  is  the  character 
of  the  claim  sought  to  be  recovered.  It 
might  be  construed  to  be  a  claim  for  an  over- 
charge  It  might  be  construed  to  be  a  claim 
for  a  poialty.  It  Is  possible  to  construe  It 
as  a  daim  for  a  penal^  and  an  overcharge. 
In  other  words,  that  which  constitutes  the 
pleadings  In  this  case  is  doubtful  and  equlv- 
ocai.  The  rule  that  a  pleading  Is  construed 
most  strongly  agabist  the  i^eader  is  ap- 
plicable to  that  which  takes  the  place  of 
plMding  in  a  Justice's  court  The  penalty 
fbr  the  use  of  equivocal  language  ia  to  be  im- 
posed in  that  court  as  well  as  bi  any  other 
courts  and  ttie  penalty  for  the  use  of  soch 
eqnlToeal  language  is  a  dlamliaal,  If  tbe 
most  unfarorable  construction  would  oust 
the  court  of  JurtsdletioD.  Aa  ft  West  Point 
I^.  Oo.  T.  Oa.  I^.  &  Blea  Co.,  126  Oa.  796,  54 
B.  B.  7S8.  In  tbe  case  Just  dted  the  plain- 
tiff aayed  his  ease  by  amendmoit,  which  re- 
moved the  ambignlty.  There  was  no  amende 
meat  In  this  case,  and  the  penalty  for  equiv- 
ocal language  should  have  hem  imposed  and 
the  case  dlsmbned. 

Judgment  xerersed.  All  tbe  Josticea  con- 
cur. 


PABISH  V.  DAVIS. 

(Supreme  Oonrt  of  Georgia.  Nov.  16,  1906.) 

PixADiNQ— PrrmoN— AicEHoinni. 

A  petition  with  th«  heading,  "Gkorgla, 
Bryan  county,"  bat  not  addressed  to  any  court, 
in  the  first  paragraph  set  forth  as  the  plain- 
tifl,  B.  P.  Davis,  adminiatratoT  of  J.  F.  Davli, 
and  as  the  defendant,  F.  EL  Parish ;  and  in  the 
secMid  Darasraph  averred  that  F.  B.  Parish 
was  Indsbted  to  the  petitionert  aa  administra- 


tor, J.  V.  Parish,  In  a  stated  snm,  on  two  notea, 
copies  <ii  whldi  sre  attached  to  the  petttlfm; 
and  in  tbe  third  paragraph  prayed  for  proceak 
requiring  tbe  defendant  to  appear  *'at  the  next 
term  of  said  superior  court  to  be  held  in  and 
for  said  county/'  etc  HOd,  that  tbe  petitioa 
was  amendable  by  addrowing  it  to  the  sapertor 
court  of  Bryan  county,  and  changing  J.  F. 
Parish  to  J.  F.  Davis,  in  the  second  paragraph. 
Civ.  Code  1895,  i|  8098.  6107. 

[Ed.  Note. — For  cases  In  poin^  see  Gent.  Di» 
vol.  89,  Pleading,  fi  643.  644.] 

(SylUbus  by  the  Court) 

Error  from  Superior  Court  Bryan  Ooonty; 
P.  E.  Seabrook,  Judge. 

Action  by  S.  F.  Davla  against  F.  B.  Pariah. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

J.  H.  Smltb  and  B.  F.  a  Bmltb,  for  plain- 
tiff in  error.  H.  B.  Btrange^  for  dtfendant  In 

emw. 

ATKINSON.  J.  Jndgment  affirmed.  AU 
tbe  Justices  concur. 


OLENK  V.  AUaUBTA  DBUO  OO. 
(Supreme  Court  of  Qeorgla.  Nov.  16,  190&) 

JtmXlCKS  OF  THE  PEAOS— AfTlDAVrr  OF  ILLX- 

OALITT— <?XBTI0aABI. 

The  court  did  not  commit  error  by  over- 
ruling the  petition  for  certiorari  in  this  case. 

[Ed.  Note. — For  cases  In  point  see  CraL  Dig, 
vol.  40,  Process.  S  25 ;  vol.  21,  Ewentton.  |  ZT&J 

(Sylkibns  by  the  Court) 

Brrw  from  Superior  Oonr^  Olaeoock 
Ooonty;  H.  M.  Holden,  Jndge. 

Affidavit  of  Ul^pUlty  between  W.  8.  Otam 
and  the  Augusta  Drug  Company.  Judgment 
for  i^ntiff  before  a  Justice  was  anstaioed 
on  ontlorarl.  and  Glenn  brlngi  mor.  Af- 
firmed. 

Execution  was  levied,  and  affldaTtt  of  Il- 
legality interposed.  A  Jury  In  a  Jnatloe^a 
court  found  against  the  Illegality.  The  find- 
ing was  sustained  on  certiorari,  and  tbe  de- 
fendant excepted.  The  affidavit  of  illegality 
Is  not  In  the  record,  nor  are  its  groanda 
stated  In  the  petition  for  certiorari  or  else- 
where In  the  transcript  at  bill  of  exo^ktlont. 
The  def^idaiit^  was  personally  served  with 
the_  sujpuQQoqs  in  the  suit  wherein  was  ren- 
dered the  judgmrat  on  which  the  executton 
Issued,  and  appeared  and  suffered  Judgment 
to  be  rendered.  The  assignments  of  error  In 
the  petition  for  certiorari  raise  the  f<^owing 
points:  (1)  That  the  suit  in  which  the  Jodg^ 
ment  was  rendered  was  void,  tbe  name  ot 
the  plaintiff,  "Augusta  Drug  Cow,"  not  Im- 
porting a  legal  entity;  there  being  no  allega- 
tion that  tbe  same  waa  a  corporation  or  a 
partnership.  &)  That  the  summons  was  In- 
Ivalld,  It  being  directed  'TTo  tbe  defendant" 
'who  was  named  In  the  caption  but  not  In 
(the  body  of  the  summons.  (3)  That  the 
levy  of  the  execution  was  void,  the  same  being 
directed  "To  all  and  singular  the  ctmstables 
of  said  county."  and  the  levy  having  bean 
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made  hj  the  sheriff  on  personal  property. 
It  appeared  that  a  conatable,  before  the  levy 
by  the  sheriff,  had  levied  on  the  same  prop- 
erty  by  Tlrtne  of  process  other  than  the 
execntltm  In  gnestlon,  and  had  taken  a 
forthcoming  bond.  Upon  the  lery  by  the 
sheriff,  the  defendant  cave  to  this  officer  a 
forthcoming  bond  for  the  property.  (4)  That 
the  defendant  should  bare  had  an  opportun- 
ity to  point  ont  property  for  levy.  The  sher- 
iff's entry  of  lery  recites  that  the  property 
levied  on  was  pointed  ont  by  the  plaintiff, 
and  that  It  was  in  the  possession  of  the  de- 
fendant There  is  no  evidence  as  to  whether 
the  defendant  was  given  an  opportnnity  to 
point  out  property.  (5)  That  the  orig- 
inal snlt  was  brought  on  a  promissory  note 
signed  by  the  defendant  apparently  as  prin- 
cipal, and  by  one  Logne  as  security,  and  in- 
dorsed by  one  Carroll;  that  before  trial  the 
plaintiff  dismissed  the  actl<m  as  to  Logne 
and  Carroll;  and  that  tlierefore  the  defend- 
ant was  discharged  from  liability.  (0)  That 
the  summons,  judgment  and  execution  were 
all  void,  there  being  no  such  party  plaintiff 
named  and  described  as  Is  required  by  law. 
(7)  That  during  the  argament  of  defendant's 
counsel  one  of  the  jurors  slept  (or,  accord- 
ing to  the  magistrate's  answer,  '*napped  a 
little'O,  which  rendered  the  trial  and  ver 
diet  void.  (8)  That  the  magistrate  tried  to 
stop  the  defMdant's  counsel  when  he  argued 
to  the  jury  that  the  entry  of  levy  was  In 
the  handwriting  of  the  plaintiff's  attorney, 
and  that  defendant  at  no  time  was  given  a 
chance  to  point  ont  property  for  levy.  There 
was  no  evidence  that  tiie  entry  of  levy  was 
In  the  handwriting  of  the  plaintiff's  attorney. 
O)  That  when  the  defendant's  coonsel  was 
making  the  concluding  argument  to  the  Jury 
(the  defendant  having  introduced  no  evi- 
dence) and  was  discussing  an  authority 
dted,  to  which  he  had  not  refm'ed  in  his 
opening  argument,  the  magistrate,  over  his 
objection,  allowed  the  plaintiff's  counsel  to 
Interrupt  and  argue  In  answer  to  the  plaln- 
tifTs  counsel  concerning  the  cited  authority 
thus  referred  tov  (10)  That  the  verdict  is 
contrary  to  law,  and  munpported  by  evi- 
dence. 

B.  li.  Stephens,  for  plaintiff  In  error.  Ira 
B.  Peebles,  Jr.,  for  defendant  In  oror. 

ATKINSON.  J.  Judgment  affirmed.  All 
the  J«tloei  ctmcur. 


LONG  T.  MITCHELL. 
(Snpreme  Goort  of  Georgia.  Nov.  16,  1906.) 

Sales—Bbxaoh  of  Wabbantt— Evidbncb. 

The  evidence  Introduced  In  behalf  of  the 
plaintilf  sustained  his  contention  that  be  bad, 
throQsh  his  factor  who  had  advanced  the  neces- 
sary funds  and  had  taken  his  note  thwefor, 
paid  to  the  defendant  the  puxcbase  mone;  for 
B  mole  sold  by  him  nnder  an  express  warranty 
as  to  gentleness,  and  that  tliere  was  a  breach  of 
the  warranty.  Thli  being  so,  the  granting  of 
a  nonsuit  was  dearly  erroneous. 
(SyUabna  by  the  OonrtO 


Brror  tvm  City  Omrt  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  J.  T.  Long  against  L.  A.  Mitchell. 
Judgment  for  deffoidant,  and  plaintiff  brings 
error.  Reversed. 

T.  J.  Long  brought  an  action  for  damages 
for  breach  of  warranty,  against  L.  A.  Mit- 
chell, who,  it  was  alleged,  had  sold  to  the 
plaintiff  a  mule,  under  a  warranty  that  the 
animal  was  sound,  gentle,  and  would  work 
anywhere,  when  In  fact  the  mule  was  vicious 
and  could  not  be  worked  to  the  plow.  The 
plaintiff  stated  in  his  petition  that  he  paid 
(140  for  the  mule,  through  Holmes  &  Harde- 
man, who  advanced  the  money  to  him  as  a 
loan.  The  defendant,  in  his  answer,  averred 
that  according  to  his  understanding,  the  sale 
of  the  mule  was  to  Holmes  &  Hardeman,  not 
to  the  plaintiff.  On  the  trial  the  plaintiff 
testified  that  the  mule  would  commence  to 
kick  whenever  hitched  to  a  plow,  and  was 
so  vicious  In  this  req>ect  that  be  had  to  dis- 
pose of  her,  after  the  defendant  had  declined 
to  refund  the  purchase  money  or  give  him 
another  mule  which  was  gentle.  Proof  was 
submitted  as  to  the  amount  of  damages  sus- 
tained. The  testimony  in  regard  to  the  pur- 
chase was.  In  substance,  as  follows:  Long 
w^t  to  Mitchell,  who  was  a  stableman,  and 
said  he  wanted  to  buy  a  gentle  mule  that 
would  work  anywhere.  Mitchell  selected  a 
mule  and  told  him  that  the  mule  was  "gentle, 
sound,  and  all  right"  and  that  he  "would 
guaranty  her  anywhere."  They  agreed  upon 
the  purchase  price,  f  140.  Long  said  he  would 
take  the  mule,  and  would  get  Mr.  Hardeman 
to  send  Mitchell  the  money.  Mitchell  said: 
"All  right,  take  the  mule  and  go  on."  But 
Long  went  off  without  the  mule,  to  arrange 
with  Hardeman  for  making  payment  of  the 
price.  Hardeman  consrated  to  furnish  Long 
with  the  money  to  buy  the  mule,  and  took 
his  note  for  $140,  and  a  mortg^  on  the 
mule.  Long  then  got  the  mule  frmn  Mitchell. 
Hardeman  testified:  "Long  gave  me  a  pur- 
chase-money note  for  the  mule.  He  came 
and  said  be  had  traded  with  Mitchell,  and  I 
mng  Mitchell  np  and  says,  'You  have  sold 
one  of  my  customers  a  mule,'  and  I  says,  'If 
I  pay  cash  for  It  will  you  give  me  anything 
ottY  And  be  says,  'I  will  give  you  $10;* 
which  was  customary  between  warehousemen 
and  stablemoL  Ttie  mnle  was  $130,  and  I 
got  a  purchase-mon^  note  for  It  I  only 
asked  Mitchell,  If  I  paid  the  bill,  would  he 
give  me  anything  off,  and  he  said  he  would 
give  $10  off,  and  I  says:  'Send  around  and 
I  will  send  yon  a  check.'  Mitchell  said  he 
had  sold  Long  a  mule.  I  may  have  put  It 
this  way:  'Long  told  me  he  had  bought  a 
mnle.  and  If  I  pay  the  bill,  will  yon  allow 
me  anything  off?*  and  he  says,  '$10' ;  and  I 
says,  'Said  around  and  get  a  check  for  your 
money.'  As  near  as  I  can  recollect  I  said: 
TblB  mule  has  been  priced  for  $14<K  and  If 
I  pay  yon  ih»  moaey,  do  I  get  anything?* 
And  bs  says,  flO.*  He  sent  me  the  bill  and 
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I  sent  my  check  for  flSO.  I  did  not  hare 
any  mcmey  1q  my  bands  at  the  time  belong- 
ing to  Mr.  Long,  and  I  did  not  owe  Long 
anything.  The  reason  I  paid  this  money  to 
Mitchell  Is,  I  was  In  the  warehouse  busi- 
ness, and  Long  had  been  a  customer  of  mine, 
and  accustomed  to  borrowing  money,  and  ask- 
ed me  wonid  I  pay  the  bill  to  Mitchell  for 
the  mnle,  and  I  says,  'I  will.*  After  I  paid 
the  bill  I  took  Long's  note  for  the  money." 
The  bill  was  against  Holmes  and  Hardeman, 
and  stated  that  It  was  for  "one  gray  mare 
mule  for  T.  J.  Long,  $130,"  The  court  grant- 
ed a  nonsuit,  upon  what  ground  the  record 
does  not  disclose,  and  the  plaintiff  excepted. 

Hardeman  &  Moore,  ft>r  plaintiff  In  error. 
Hall  &  Wlmberly,  for  defendant  In  em». 

EVANS.  J.  Judgment  reveraed.  All  ttu 
JnstlceB  concur. 


IVBT  et  al.  t.  CITY  OF  ROME  et  al. 
(Supreme  Court  oC  Georgia.  Not.  16,  1906.) 

1.  Ebbob,  Wbit  or— Ad  ihtkbim  Bebtbaiiiing 
Obdeb — Review. 

The  refasal  of  a  jadf^  to  grant  an  ad 
interim  restraining  order  in  advance  of  the 
time  set  for  a  Iiearing  of  an  application  for  a 
temporary  injunction  Ib  not  reviewable.  Hol- 
llndiead  r.  Town  of  Lincotnton,  10  8.  B.  10&4, 
84  Ga.  590 ;  Mayor  of  SaTannah  t.  Grayson, 
30  S.  E.  69.3,  104  Ga.  108;  Smith  t.  Willis, 
33  S.  B.  667,  107  Ga.  703. 

[Ed.  Note. — For  eases  in  point,  see  Gent.  JJit. 
vol.  3,  Appeal  and  Error,  §5  381&-3821;  t^. 
27,  GeoL  Dig.  Injunction,  {  304.] 

2.  Samb—Fast  Wbit  of  Ebbob. 

A  decree  at  chambers,  dismissing  a  petition 
on  motion,  cannot  be  reviewed  by  a  ^'fast"  writ 
of  error.   Jordan  v.  Kelly,  63  Ga.  437. 

3.  Same— Dismissal— Tbansfeb. 

If  a  bill  of  exceptions,  properly  sued  out 
to  the  Supreme  Court  to  review  a  final  judg- 
ment, be  docketed  a^  a  "fast"  writ  of  error, 
when  in  fact  it  Is  not  such,  the  case  will  not 
be  dismissed,  but  will  l>e  transferred  to  Che 
docket  of  the  next  term.  Jones  v.  Wamock,  67 
Ga.  484:  Bacon  v.  Jones,  42  S.  E.  401,  116 
Ga.  136.  140. 
(Syllabus  by  the  Conrt.) 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  J.  B.  Xvey  and  others  against 
the  city  of  Rome  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Trans- 
ferred to  docket  of  the  next  term. 

An  election  was  held  in  East  Rome  t^Tlrtue 
of  an  act  of  the  General  Assembly  to  decide 
whether  Bast  Rome  should  be  annexed  to 
the  city  of  Rome.  Xv^  and  others, flled  a 
petition  against  the  mayor  and  council  of 
Rome  to  enjoin  from  entering  upon  the  min- 
utes of  the  city  council  the  reported  result 
of  the  election  and  from  declaring  by  resolu- 
tion or  proclamation  East  Rome  to  be  part  of 
the  city  of  Rome.  The  petition  was  return- 
able to  the  January  term,  1007,  of  the  superi- 
or court  of  Floyd  county.  The  judge  re- 
fused a  restraining  ordOT,  but  granted  a  rule 


nisi  for  a  hearing  on  September  28,  1906. 
On  that  day  the  court  dismissed  tlie  petltlim 
on  the  ground  that  the  court  was  wltbont 
jurisdiction  of  the  subject-matter  of  the  peti- 
tion. To  the  ordK  of  dismissal  tbe  peti- 
tioners sued  out  a  bill  of  exceptions,  astign- 
ing  as  error  tbe  refasal  of  the  court  to  grant 
a  restraining  order  when  the  petition  was  pre- 
sraited  and  the  dismissal  of  the  petltlwi  before 
the  return  term  of  the  caae.  The  caae  was 
do(^eted  in  the  Supreme  Court  as  a  *fast" 
writ  of  error  at  the  Instance  of  the  complain- 
ing parties. 

Henx7  Walker,  for  idalntffls  la  mm. 
John  W.  ft  O.  B.  Bladdoa;  for  dtfendants  b 
error. 

BTA17S,  J.  Ordered  accordingly.  All  tbe 
JuBtloes  ooncnr. 


INTBBNATIONAL  HARVBSTBB  CX).  OF 
AMBBICiA  V.  DIXJX>N. 

(Supreme  Court  of  Georgia.    Nor.  ISK  190&) 

1.  SAU   —    COHTEACT   —    (JONSTBUOTIOW  — 

Wabbantt— Accept  ASCE. 

A  contract  for  the  sale  of  a  machine  provid- 
ed that  It  was  sold  subject  only  to  the  warranty 
that  tbe  machine  would  do  good  work,  was  well 
made,  of  good  material,  and  dutaUe  when  nsed 
with  proper  care.  It  also  stipulated  that  if 
upon  one  day's  trial  tbe  machine  failed  to  work 
well,  the  purdiaser  should  immediately  give 
written  notice  to  the  sdler,  allow  reasonable 
time  for  a  man  to  t>e  sent  to  put  the  machine 
in  good  order,  and  render  necessary  and  friendly 
assistance  to  cerate  It.  If,  when  this  was 
done,  the  machine  could  not  be  made  to  work 
Weil,  the  purchaser  should  iDunedistely  return 
it  to  tiie  seller,  and  the  contract  should  be  re- 
scinded. It  was  also  stipnlated  that  failare  on 
the  part  of  the  purchaser  to  comply  with  any 
of  the  conditions  should  be  considered  as  an 
acceptance  of  the  machine  and  a  fulfillment  of 
the  warran^.  Held,  ttiat  the  purchaser  would 
not  be  let  in  to  plead  ttiat  the  machine  was 
worthless,  nnless  be  had  complied  with  tbe  con- 
ditions named  in  tbe  contract 

2.  Sahk— Action  tob  Fbiob— DKnnms— Bti- 

OEKCE. 

The  burden  being  upon  the  defendant  to 
show  a  compliance  with  the  conditions,  and 
the  evidence  failing  to  show  such  compliance, 
the  verdict  in  bis  favor  on  a  plea  of  total  failare 
of  consideration  was  unauthorised. 

[Ed.  Note.— For  cases  in  point,  see  Gent  X^. 
vol.  43,  Sales,  S  1046.] 

8.  Sake— Faix^ube  of  Cohsidebation. 

If  the  defendant  had  ^ven  tbe  notice  re- 
quired by  the  contract,  he  would  be  let  into 
his  defense  of  a  total  fal.lare  of  consideration, 
if  the  plaintiff  failed  after  reasonable  time  to 
send  a  man  to  put  tbe  machine  In  good  order, 
and  this  would  be  true  withoat  refereooe  to 
whether  he  returned  the  machine.  If.  however, 
a  return  of  the  machine  was  necessary,  merelj 
storing  the  machine  and  notifying  the  plaintiff 
it  was  subject  to  its  <»der  would  not,  under 
the  contract,  be  a  return. 
4.  Saub— iNSTnucnoNB. 

Some  of  tbe  asaignments  of  error  upon  the 
InstructloaB  of  the  judge  constraiog  the  eon- 
tract  were  well  taken,  and  the  errors  were  ol 
such  a  character  as  to  require  a  reversal  ^  the 
Judgment. 
(Syllabus  by  tbm  CourtO 
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Brror  from  Superior  Oonrt,  Bibb  Ooontr; 
W.  H.  Felton,  Jr.,  Judge. 

Actl(m  by  the  International  Harvester  Com- 
pany of  America  agaliut  G«oree  Dlltoo. 
Judgment  for  defendant,  and  plaintiff  brlngi 
«rn».  Rarwaed. 

Tb»  International  Harreiter  Oompany  of 
America  brought  snlt  sgalnit  IMUon,  In  a 
Justice's  court,  upon  two  promlBsory  notes, 
one  for  $40  and  the  other  for  $45.  The  de- 
fendant filed  a  plea  that  the  consideration 
of  the  notea  was  a  corn  binder,  which  was 
worthless,  and  that  the  defendant  was  not 
liable  on  the  notes,  because  the  consideration 
bad  entirely  failed.  The  Justice  rendered  a 
Judgment  In  favor  of  the  defendant  The 
plalntUf  entered  an  appeal  to  the  superior 
court,  and  the  case  came  on  for  trial  In  that 
court,  and  a  verdict  waa  rendered  In  favor  of 
the  defendant  The  plaintiff  filed  a  motion 
for  a  new  trial,  which  contained  numerous 
grounds  assigning  error  upon  specified  por- 
tions of  the  Judge's  charge.  The  motion  was 
OTermled,  and  tbe  plaintiff  excepted. 

Hard»nan  A  Jones,  for  plaintiff  In  error. 
Nottlngtuun  A  UcOlellan,  for  defendant  In 
error. 

COBB,  P.  J.  (after  stating  the  forcing 
facts).  Those  [lortlons  of  the  contract  of  sale 
of  the  machine  In  question  which  are  mate- 
rial to  the  present  case  are  as  follows:  "It 
Is  distinctly  understood  'Qiat  tbe  above-men- 
tioned machine  Is  purchased  subject  to  tbe 
following  warranty,  and  no  other,  and  tbe 
undersigned  hereby  acknowledges  receipt  of 
a  copy  of  tbe  same.  International  Harvester 
Company  of  America  warrants  this  machine 
to  do  good  work,  to  be  well  made,  of  good 
materials,  and  to  be  durable  If  used  with 
proper  care.  If,  upon  one  day's  trial,  the 
machine  falls  to  work  well,  the  purchaser 
shall  Immediately  give  written  notice  to  said 
company,  addressed  to  Its  office,  comer  Adams 
and  Jefferson  streets.  In  Chicago,  111.,  or  to 
it8  authorized  agent  through  wbom  the  ma- 
chine was  purchased,  stating  wherein  It  falls, 
allow  reasonable  time  for  a  man  to  be  sent 
to  put  it  in  good  order,  and  render  necessary 
and  friendly  assistance  to  operate  It  If  the 
machine  cannot-  then  be  made  to  work  well, 
tbe  purchaser  shall  Immediately  return  It 
to  said  agent,  and  tbe  money  or  notes  for  It 
shall  be  refunded ;  which,  when  done,  shall 
constitute  a  settlement  in  full  of  the  trans- 
action. Failure  on  the  part  of  the  purchaser 
to  comply  with  any  of  the  conditions  herein 
named  shall  be  considered  an  acceptance  of 
tbe  machine  and  a  fulfillment  of  the  warranty. 
The  provisions  of  this  warranty  shall  not 
be  changed  or  waived  In  any  respect;  neither 
can  this  order  be  canceled  without  the  con- 
sent of  the  International  Harvester  Company 
of  America." 

The  contract  contained  an  eipresa  war- 
ranty, and  therefore  the  Implied  warranty  of 
tbe  law  was  excluded.   Holcomb  v.  Gable  Co., 


119  Ga.  466,  46  8.  B.  671.  Tbe  warranty  vai 
tbat  the  madUne  would  do  good  work,  was 
well  made^  and  would  be,  durable,  If  used  with 
proper  care.  If  this  bad  been  all  tbat  the 
contract  contained,  the  defendant  could  have 
defeated  a  recovery  upon  the  notes  tqr  show- 
ing that  the  warranty  bad  In  any  one  par- 
ticular so  far  failed  tiiat  damages  resulting 
therefrom  would  amount  to  more  than  tbe 
amount  dne  on  the  notes ;  or  be  would  have 
been  entlUed  to  a  credit  on  the  notes  if  the 
damages  were  for  a  less  sum,  Tbe  contract. 
In  terms,  i»ovIded  tbat  Inslstaice  upon  UUs 
warranty  should  be  dependent  upon  the  per- 
formance of  certain  condltlmu  named  In  tin 
contract  The  first  was  tbat;  tf,  upon  one 
day's  trial,  tbe  madilne  foiled  to  work  w^l, 
tbe  purchaser  was  bnmedlately  to  give  writ- 
ten  notice  to  tbe  cmnpany  at  lt>  office  In 
Chicago,  or  to  Its  agent  through  whom  the 
pundiase  was  made,  atatlng  wherein  It  fail- 
ed; tbe  second  wat  ttiat  a  reasonable  time 
was  to  be  allowed  for  a  man  to  be  sent  to  pnt 
the  machine  In  good  order;  and  the  third  waa 
that  the  purchaser  was  to  render  necessary 
and  friendly  assistance  to  operate  the  ma- 
cblnei  There  was  still  another  condition  bi 
the  contract  If  the  machine^  after  the  fore- 
going conditions  wen  compiled  wltti,  could 
not  be  made  to  work  well,  the  purchaser 
waa  to  return  It  Immediately  to  the  agoit, 
and  the  contract  was  to  be  reacbided.  It 
was  distinctly  provided  that  a  failure  on  the 
part  of  tbe  pnrchasn  to  comply  with  any  of 
the  oondltlons  named  should  be  considered 
as  an  acceptance  of  the  machine  and  fulfill- 
ment of  the  warranty.  This  was  the  con- 
tract between  tbe  parties,  and  by  it  they  are 
bound.  Before  tbe  defendant  could  he  re- 
leased from  liability  on  bis  notes,  it  must 
be  made  to  appear  that  one  day's  trial  of 
the  machine  bad  been  made ;  that  it  did  not 
work  well ;  tbat  written  notice  of  the  fact 
and  the  reason  for  tpe  same  had  been  given 
to  the  company,  either  at  its  office  iu  Chi- 
cago or  through  its  agent  who  sold  It ;  that 
a  reasonable  time  has  elapsed,  and  tbat  the 
company  had  either  failed  to  send  a  man  to 
make  the  machine  work,  or,  having  sent  a 
man,  be  had  been  unable  to  make  tbe  machine 
do  good  work,  and  the  purchaser  bad  ren- 
dered the  friendly  asalstance  to  accomplish 
this  result,  and  that  Immediately  after  this 
fact  became  apparent  the  machine  was  re- 
turned to  the  company  or  Its  agent 

2.  The  burden  upon  tbe  defendant  being 
of  the  charactCT  above  indicated,  it  becomes 
necessary  to  determine  wbetlier.  under  the 
evidence,  the  Jury  were  authorized  to  return 
a  verdict  in  bis  favor  on  his  plea  of  failure 
of  consideration.  Although  there  were  some 
conflicts  In  tbe  evidence,  there  was  ample 
evidence  to  authorize  tbe  finding  tbat  the  ma- 
chine would  not  do  the  work  for  which  it 
was  purchased.  There  was  no  confilct  as  to 
the  trial  of  tbe  machine.  The  evidence  am- 
ply authorized  the  finding  that  it  did  not  work 
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well.  Sncb  belnf  flie  condition  of  affairs,  un- 
der tbe  contract  It  became  obligatory  apon 
the  defendant  to  give  wrttta  notice  to  t^e 
company  ait  Oblcago,  or  to  Its  a^ait  tbco^b 
vlMm  the  machine  waa  porchaaed,  that  the 
machine  failed  to  -work  well,  "stating  where* 
In  It  failed."  There  was  no  copy  of  any 
written  notice  introduced  in  erldenee.  It 
appears  that  the  defendant  was  allowed  to 
testify,  without  objection,  as  to  tbe  notice 
glvea  to  the  C(»npany.  His  testimony  on 
that  subject  Is  as  follows:  "The  notice  I 
gave  the  company  waa  I  went  to  them  In 
person  and  wrote  to  tbe  company  In  Chicago. 
I  did  give  them  notice  as  quldE  as  I  found  It 
would  not  work  after  I  worked  three  or 
four  hours.  I  sent  a  man  down  town.  I 
gave  notice  the  same  day  they  came  to  me 
and  said  It  was  woridng,  five  hours  after^ 
wards.  They  have  never  amt  a  man.  and 
never  have  yet"  This  testimony  follows  a 
recital  by  tbe  defendant  of  the  efforts  made 
to  use  the  machine,  and  the  failure  of  sudi 
efforts,  and  is  followed  by  a  statement  that 
the  machine  Is  worth  nothing,  that  he  has 
been  damaged  by  attempting  to  use  it,  and 
that  he  holds  It  subject  to  tbe  orders  of  the 
plaintiff,  and  In  the  condition  in  which  It  was 
left  by  the  agent  of  the  plaintiffs,  who  at- 
tempted to  remedy  Its  defects.  This  is  all 
the  evid^ce  on  the  subject  of  a  notice  to 
tbe  company,  and  this  notice,  whatever  It 
was,  appears  to  have  been  given  after  there 
had  been  repeated  efforts  made  by  ^perts 
of  the  company  to  operate  the  machine,  and 
such  efforts  had  failed  except  In  places  where 
the  com  was  small  and  tender.  There  Is  no 
controversy  In  the  evidence  as  to  the  fact 
that  no  man  was  ever  sent  after  this  notice 
was  given.  There  seems  to  have  been  no 
complaint  upon  the  part  of  the  plaintiff  that 
the  defendant  failed  to  r^der  the  friendly 
assistance  In  the  operation  of  the  machine 
required  by  tbe  contract  There  was  no  evi- 
dence that  tbe  machine  had  actually  been  re- 
turned to  the  plaintiff  or  its  agent  The  only 
evidence  on  this  subject  was  that  the  machine 
had  failed  to  work,  and  the  company  had  fail- 
ed to  send  a  man  to  make  it  work,  in  re- 
sponse to  tbe  notice  above  referred  to,  and 
that  the  defendant  stored  tbe  machine  and 
held  It  subject  to  tbe  orders  of  the  plaintiff. 
It  may  be  that  the  defendant  bas  been  gross- 
ly imposed  upon,  and  that  he  has  a  machine 
that  Is  worthless,  but  his  right  to  avail  him- 
self of  this  fact  as  a  defense  depends  upon 
his  complying  with  the  stipulations  In  a 
written  contract  which  be  has  deliberately 
entered  Into.  That  contract  provides  that  if 
tbe  machine  falls  to  work  well,  written  no- 
tice of  this  fact  "stating  wherein  It  falls," 
must  be  given  to  the  company.  The  giving 
of  this  notice  la  a  condition  precedent  to 
tbe  right  of  the  defendant  to  rely  upon  the 
warranty  that  the  machine  would  work  well. 
The  defendant  waa  allowed  to  testify  to  the 


fact  that  be  had  given  •  written  noUoe^  tnit 
the  burden  was  <m  him  to  show,  not  only  this 
fact;  but  what  tbe  notice  contained,  and  It 
waa  essential  that  this  notice  should  show 
wh«tin  tbe  madilne  failed,  lliere  was  no 
evidence  as  to  the  contents  of  the  notice  on 
this  subject  At  this  pobit  the  defendant 
failed  to  make  out  bis  defuse,  and  tlie  ver- 
dict was  therefore  cratrary  to  the  evidoice. 

8.  The  plaintiff  was  under  no  obligation 
under  the  contract  to  send  a  man  to  make 
the  machine  work,  unless  It  received  a  writ- 
ten notice  of  tbe  cbaractn'  provided  tor  In 
tbe  contract  If  the  notice  had  been  in  con- 
formity to  the  terms  of  the  contract  then 
the  defendant  would  have  been  let  into  bis 
defense — a  breach  of  tiie  warranty — if  the 
plaintiff  failed  after  reasonable  time  to  send 
a  man  to  remedy  the  defeot  in  tbe  machine. 
This  would  be  true  without  reference  to 
whether  he  returned  the  machine.  The  re- 
turn of  the  machine  as  a  condltlMi  precedoit 
to  a  defense  of  breach  of  warranty  was  only 
required  In  the  event  the  machine  failed  to 
work,  after  vrrltten  notice,  as  required  by 
the  contract  was  glvei^  and  a  man  waa  sent 
to  put  the  machine  in  wo^ng  order,  who 
failed  to  accomplish  this  result  In  McGor- 
mick  Harvesting  Machine  Oo.  v.  Allison.  116 
Ga.  446,  42  S.  B.  778,  It  appears  firom  the  orig- 
inal record  In  the  case  that  a  man  waa  soit 
to  make  the  machine  work,  and  tailed  to 
accomplish  the  purpose  of  bis  mission.  In 
that  case,  therefore,  it  was  iwoperly  held 
that  under  the  terms  of  tbe  contract  the 
return  of  the  machine  was  a  cradltion  prece- 
dent to  a  defense  siting  up  a  breach  of  war- 
ranty. 

4.  The  evidence  of  the  witness  Williams  an 
to  the  declaration  of  the  expert  who  ms 
sent  out  by  tba  company  to  wt  19  nia- 
chlne,  that  the  machine  would  not  work, 
shotild  have  bew  excluded,  toe  tbe  reason 
that  tUs  decdantUm  was  made  ntter  the 
agent  had  left  the  place  where  the  madilne 
was,  and  was  no  longer  engaged  in  any  -waA 
of  his  prlnc^ml.  Ito  admission  was  ham- 
less,  fw  it  appears  tiiat  the  statoneat  as 
made  really  referred  to  the  condition  of  0ie 
com,  rather  than  tbe  machine.  A  new  trial 
mus^  howevw,  be  granted  for  oUwr  reuons, 
which  are  sufficiently  shown  In  the  fSoregih 
lug  discussion. 

We  do  not  consldar  It  neccesgry  to  dSscnas 
in  detail  the  asslgnm«its  of  error  uptm  the 
various  extracts  from  the  charge  of  tbe  conrt 
It  Is  apparmt  that  we  do  not  agree  with  tbe 
learned  jndge  who  presided  at  tbe  trial  in 
his  constructlMk  as  to  smne  imrtkMis  of  tlit 
contract;  and,  from  wbat  bas  been  aald.  It 
can  be  seen  wbat  Is  onr  Interpretation  of 
the  contract,  and  this  will  be  ftdlowed  by  tiw 
Judge  when  the  case  la  tried  again. 

Judgment  revwaed.  All  th«  JnMem  eon* 
cur. 
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mriN  T.  SPRATLIN  at  bL 
tBopmu  Ooort  «f  Ctaorsia.   Nvr.  16^  1908.) 
luDfflmra  —  BBS  Jitdicata.  —  Ibsuv  Diteb- 

HimD— BZniHBIO  BVIDKNCB. 

When  several  tenant!  in  common  bionxht 
I  joint  action  for  tha  recoTery  of  land,  and 
^  defendant  in  his  plea  filed  nparate  de- 
lenaeB,  one  to  the  effect  that  one  of  the  Joint 
>IaintUfB  was  estopped  from  tains  for  the  re- 
sorerj  of  the  land,  and,  tor  that  reason,  that 
lone  of  tba  tolnt  plaintiffs  should  recorer,  the 
»ther  beinc  uat  me  defendant  under  color  of 
itle,  and  m  good  faith  had  been  In  possMsIon 
>f  the  land  for  a  sufficient  length  tit  time  to 
>btain  a  title  prescription ;  and  wliere  upon 
Jie  trial,  tbo  case  by  consent,  havlnc  been 
lubmitted  to  tin  Judge  to  pass  npon  the  law 
iDd  the  facts,  the  Judge  rendered  a  general 
ndgmeut  in  favor  of  the  defendant  without 
■pecifying  npon  which  plea  the  Judgment  was 
■endered:  and  where  to  a  saDsegueot  suit 
igafnst  the  same  defendant,  by  some'  of  the 
ormer  plaintiffs  suing  werally  for  the  recovery 
>f  the  same  land,  a  proper  plea  was  filed,  setting 
ip  the  former  suit  and  judgment  therein  as 
in  estoppel  Jogdment,  it  waa  CMnpetent  for 
Jie  defendant,  u  rapport  of  such  plea,  to  in- 
xoduce  extrinsic  eviaeoce  to  show  that  the 
inesliOQ  actoally  passed  upon  by  the  Judge 
n  rendering  Judgment  in  th&  former  suit  was 
iM  to  whether  or  not  the  defendant  had  a  good 
uescriptive  title.  In  such  case,  If  the  Judge 
ictuallv  based  his  decision  on  that  aaestion, 
lis  judgment  would  be  conclnrive  against  the 
>laintiff8,  and  they  could  not  recover  in  the 
lecond  suit.  It  follows  that  the  court  erred  in 
txcluding  from  evidence,  upon  the  ground  of 
rrelevancT,  certain  extrinsic  documentary,  and 
isrol  evldiaioe,  tendlBg  to  show  that  sucli  was 
iie  ruling  of  the  court. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Wllkea  Coun- 
y;  H.  M.  Holden,  Jndge. 

Action  by  M.  S.  Spratltn  and  others  against 
E.  IfvId,  administrator.  Judgment  for 
ilalntlfTs,  and  defendant  brings  error.  Re- 
rersed. 

S.  H,  Hardeman  and  J.  L.  Irvln,  Jr.,  for 
ilnlntiff  In  error.  S.  H.  Slblegr,  for  defeud- 
mts  In  error. 

ATKINSON,  J.  Exception  Is  taken  to  the 
mllng  ot  the  court  In  directing  a  vra^ct  in 
!aTor  of  the  plalDtifta  for  the  land  in  dis- 
rate. The  correctness  of  this  ruling  de- 
>end8  npon  the  correctness  of  the  ruling  In 
txclnding  the  documentary  and  parol  evl- 
lence  which  was  toidered.  With  that  evl- 
lence  excladed  there  would  be  nothing  left 
tzcept  the  prima  facie  case  admitted.  No 
lispate  over  evidence  or  other  issue  would 
>e  left,  and  the  prima  fade  case  admitted 
)y  the  defendant  would  demand  a  verdict, 
ind  a  direction  from  the  court  would  be 
)roper.  We  come,  then,  directly  to  the  aa- 
ilgnmentB  of  error  upon  the  rulings  of  the 
»urt  in  excluding  the  documentary  and 
}arol  evidence  submitted.  It  may  be  stated 
n  limine  that  in  the  presmt  case  we  are 
Sealing  with  the  doctrine  of  estoppel  by 
judgment,  and  not  res  Judicata.  In  the 
lult  whi<ji  resulted  In  the  Judgment  which 
a  pleaded  as  an  estoppel.  It  appears  by 
iM  declaration  that  all  of  the  ^alntifts  In- 


sisted that  all  of  tba  platntUto  bad  Joint 
title,  and  that  they  were  entitled  to  recover 
for  all;  that  tiie  plaintiffs  in  that  case  In- 
cluded the  three  plaintiffs  In  the  present 
caae,  and  several  others  claiming  Jointly 
with  them.  Under  those  conditicms  that 
sni^  with  respect  to  botb  cause  of  action 
and  parties,  was  dffferwt  from  the  suit  at 
bar,  where  the  plaintiffs,  being  less  In  num- 
ber  than  those  included  in  the  first  suit,  al- 
leged that  each  had  a  s^nrate  and  dis- 
tinct title,  and  the  success  of  one  waa  not 
d^endent  npon  the  soccess  of  all.  While 
the  first  suit  was  not  res  Judicata,  for  the 
reasons  indicated,  it  was  possible  for  the 
plaintiffs  In  the  present  suit  to  hare  so  liti- 
gated In  the  first  suit  as  to  have  estopped 
them  afterwards  from  prosecuting  the  pres- 
ent cause.  The  superior  court  record  which 
was  excluded  was  pleaded  as  an  estoppel 
in  the  case  of  Callaway  v.  Irvin.  and  ad- 
mitted; but  when  that  case  was  brought 
to  tills  court  (128  Ga.  844,  61  S.  B.  477),  view- 
ing the  record  unaided  by  eitrinalc  evidence, 
it  was  held  that:  "Bsb^pei  by  Judgment 
cannot  be  successfully  urged  as  a  defense 
to  a  suit  brought  by  a  sln^e  plaintiff,  where 
it  aiq;>ears  that  In  a  former  suit.  Jointly  In- 
stituted by  htm  and  otiiers  with  req;)ect  to 
the  same  matter,  the  defendant  interposed 
several  distinct  defenses,  some  going  to  the 
merits  of  the  controversy,  and  one  to  the 
right  to  maintain  the  action  as  thought: 
and  It  does  not  appear  upon  whl<^  of  these 
defenses  the  Judgment  In  his  favor  was 
rendered."  Under  that  ruling,  the  record  as 
introduced  was  of  no  effect,  and  when  the 
present  case  came  on  to  be  tried,  tlie  de- 
fendant, with  the  view  of  showing  by  extrin- 
sic evidence  npon  whlt^  of  the  defenses  the 
Judgment  was  actually  rendered,  offered  the 
bin  of  exceptions  In  the  first  case,  contain- 
ing, among  other  things,  a  brief  of  the  evi- 
dence Introduced  in  the  court  below,  and  as- 
signments of  error,  and  also  parol  evidence 
to  the  effect  that  the  issues  discussed  by 
counsel  In  the  court  below  and  tbose  men- 
tioned by  the  court  In  rendering  Judgment 
were  sudt  as  related  to  the  merits  of  the 
case,  and  that  the  ruling  actually  made  vras 
upon  the  merits  of  the  case  and  was  not 
i^n  the  technical  point  that  the  fail- 
ure to  show  title  In  one  of  the  several 
Joint  complainants  In  a  suit  for  the  re- 
covery of  land,  required  a  dedsion  against 
all  the  complainants.  The  trial  court  was 
of  the  opinion  that  extrinsic  evidence  >was 
not  admissible  to  explain  that  the  merits  of 
the  case  were  actually  passed  upon,  and 
that  the  Judgment  did  not  go  upon  the  tech- 
nical point  already  mentioned,  and,  upon 
objection  urged,  refused  to  admit  In  evi- 
dence the  record  in  the  first  suit,  the  bill 
of  exceptions,  and  parol  evidence,  all  upon 
the  ground  of  Irrelevancy. 

The  effect  of  the  sale  by  Simeon  Parkw 
Callaway,  as  executor  to  Samuel  Barnett 
upon  bis  own  Interest  in  the  property,  and 
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likewise  the  effect  opon  b\a  coplalntiffs  of 
hla  being  estopped  in  tbe  former  suit,  Is 
well  discussed  by  Mr.  Justice  Evans  In  the 
fourth  paragraph  of  tbe  opinion  in  Calla- 
waj  T.  Irrin,  supra.  In  the  same  paragraph 
tbe  learned  Jtistlce  discusses  tbe  questioa  of 
tbe  concluslTeaess  of  Judgmeats  in  cases 
where  several  defenses  are  interposed,  and 
the  Judgment  falls  to  dlsdose  upon  which 
defense  the  Judgment  was  rendered-  The 
Judgment  then  and  now  under  consldattti<m 
WOE  construed  to  be  one  of  that  kind.  In 
that  opinon,  quoting  from  De  Sollar  v.  Hans- 
come,  156  U.  S.  216,  15  Sup.  Ot  816,  89  L. 
Ed.  956,  it  Is  said:  "It  Is  of  tbe  essence  of 
estoppel  b7  Judgment  that  it  Is  certain  that 
the  precise  fact  was  determined  by  the  for- 
mer Judgment."  Justice  Brans  goes  on  to 
say:  "In  the  case  before  us  no  sodi  certainty 
exists.  The  defendant  In  the  first  suit  In- 
terposed several  defenses,  one  of  wblcb  was 
that  Simeon  Parker  Callaway  was  estopped, 
by  tbe  deed  he  had  executed,  from  asserting 
title  to  the  land;  and  this  special  defense 
was  established,  and  affected,  not  only  his 
right  to  recover,  but  also  cut  off  his  co- 
plaintiffs  from  any  recovery  In  that  snlt, 
independently  of  whether  any  of  the  other 
defenses  were  merltOTlous."  That  case 
leaves  the  question  open  as  to  whether  by 
extrinsic  evidence  "such  certainty  can  be 
shown  to  exist"  In  tbe  case  at  bar  tbe  re- 
jected evidence  and  bill  of  exc^rtlons  were 
relied  upon  to  show  the  parties  to  the  first 
suit,  toe  subject-matter,  the  issues  made 
by  the  pleadings,  the  judgment  therein,  and 
likewise  the  evidence  Introduced  upon  the 
trial  of  tbat  suit  as  found  in  the  bill  of  ex- 
ceptions therein  filed  to  this  court,  the  pur- 
pose of  Introducing  the  evidence  therein  con- 
tained being  to  Indicate  what  questions  were 
actually  passed  upon  by  the  court  It  was 
proposed  to  supplement  the  rejected  record 
Just  referred  to  by  the  rejected  parol  evi- 
dence, and  thereby  make  more  certain  the 
exact  question  which  the  court  actually 
pnssed  upon  in  the  first  case.  If  It  Is  com- 
petent to  go  behind  the  Judgment  and  show 
by  extrinsic  evidence  the  particular  defense 
upon  which  It  was  actually  rendered,  none 
of  tbe  excluded  evidence  was  Irrelevant  and 
none  of  It  should  have  been  excluded.  Civ. 
Code  1895,  e  3743.  provides  tbat:  "Parol 
evidence  Is  admissible  to  show  tbat  a  matter 
apparently  covered  by  the  Judgment  was  not 
really  passed  upon  by  the  court"  This  sec- 
tion, since  tbe  adoption  of  the  Ood^  has  tbe 
binding  effect  of  statutory  law. 

If  upon  principle,  In  cases  of  estoppel  by 
Judgment  It  is  competent  to  prove  by  parol 
testimony  that  a  matter  apparently  covered 
by  the  JnflKment  "was  really  not  passed  up- 
on," It  Is  dimcult  to  see  upon  what  reasoning 
It  would  not  be  permissible  by  the  same  kind 
of  evidence  to  show  tbat  the  matter  covered 
by  the  pleadings  and  "apparently  covered 
by  the  Judprment"  was  actually  passed  upon, 
or,  when  two  matters  are  "appar«itly  cov- 


ered by  tbe  Judgmait."  tlist  one  and  not  tb* 
other  was  actually  passed  tipoo.  It  wonld 
seem  that  if  It  would  be  permistible  at  ti: 
to  go  behind  tbe  Judgment  with  parol  evi- 
dence. It  should  be  only  for  tbe  dlscorftr 
of  truth,  and  this  ought  to  permit  the  intio- 
ductlon  of  any  competeot  eTidence  trading  u 
accomplish  that  end.  Tbe  case  of  JobasoD 
T.  Lovelace,  61  Ga.  62,  was  a  dsim  cast 
On  the  trial  the  record  In  a  ftxmn  daiic 
ease  between  the  same  parties,  where  ^op- 
erty  bad  been  levied  upon  by  authority  of 
a  different  execution,  was  introduced  by  tbe 
plaintiff.  In  that  case  It  ivas  ruled  by  Oil 
court  tbat  the  claimant  should  be  permitted  to 
Introduce  all  relevant  evidence  In  defoise  of 
bis  title,  and  that  be  was  not  limited  to  tbe 
avoidance  of  the  formw  Jndement  In  tbe 
oplnlofi,  Mr.  Chief  Justice  Warner,  speaUng 
for  tbe  court  on  page  64  of  61  Ga.,  says.  i:p- 
on  authority  of  Herman  on  EstxjppeL  }  f'S: 
"Wben  It  appears  <m  tbe  face  of  tbe  recwd 
that  the  question  In  controrer^  in  tbe  sec- 
ond suit  was  litigated  In  tbe  first,  tbe  mm 
production  of  tbe  record  will  be  enough;  but 
•whea  it  does  not  so  aK^ar.  it  must  be  shown 
by  parol  evidence,  and  tbe  burden  of  proo! 
rests  upon  the  party  who  maintains  the  af- 
firmative. If  tiie  record  shows  that  ittt 
same  matters  might  have  be&i  litigated  is 
the  former  action,  then  the  fact  that  tbej 
actually  decided  in  that  forma:  action  ouj 
be  proved  by  extrinsic  evidences."  The  mi- 
lag  Just  quoted  from  Jobnaon  t.  Lovelace 
was  not  affected  by  the  ruling  in  tbe  case  of 
Kennedy  v.  McCarthy,  73  Ga.  346.  An  ex- 
amination of  the  cases  will  show  that  tbe 
former  case  is  controlled  by  tbe  doctrine 
estoppel  by  Judgment  while  that  In  the  latter 
case  related  strictly  to  the  doctrine  of  re» 
Judicata.  In  the  case  of  Draper  r.  Medloct 
122  Ga.  234,  50  S.  B.  113.  69  L.  R.  A.  483, 
this  court  says:  "Where  a  Judgmeat  Is 
pleaded  as  an  estcgipel,  the  burden  Is  upon  tbe 
party  relying  upon  tbe  estoppel  to  sustain 
the  plea  by  showing  that  tbe  jwrtlcnlar  mat- 
ter In  controversy  was  necessarily  or' actual- 
ly determined  in  the  former  litigation;  and 
if  It  appear  from  the  record  Introduced  In 
support  of  the  plea  that  several  Issues 
Involved  In  snch  litigation,  and  the  m- 
dict  and  Judgment  do  not  dearly  show  that 
this  particular  Issue  was  then  decided,  be- 
fore sucb  plea  can  be  sustained  this  nnt^ 
talnty  must  be  removed  by  extrinsic  eT^ 
dence  showing  that  such  matter  was  tba 
decided  in  accordance  with  tiie  contention  of 
tbe  party  relying  upon  the  plea."  See,  also, 
report  of  this  case  and  notes  thereto  la  2 
Am.  &  E,  An.  Cas  660;  1  Freeman  on  Jndf- 
mentfl,  t  273. 

In  the  case  In  whidi  the  Judgmrat  was  rrn- 
dered,  wblcb  Jndgment  Is  now  relied  on  u 
an  estoppel,  two  separate  d^enses  w«e  In- 
terposed, eltber  of  which  would  bare  autbor- 
Ized  a  Jndgment  against  tbe  plaintiffs.  One 
of  these  defenses  was  technical  in  Its  naton: 
the  other  was  a  defense  upon  the  merits  ot 
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ttaa  CUB.  On  tbe  trial  the  cfridence  wonld 
bave  demanded  a  rerdlet  agalmtt  the  plaln- 
tlfb  upon  the  technical  defenae,  while,  under 
the  ralhiff  in  Oallavay  t.  Ir^  aopra,  the 
erldoioe  at  the  nme  trial  may  not  have  an- 
thorbed  a  rerdlet  In  taTor  of  the  defendant 
upon  the  plea  whlcta  vent  to  ttie  merits  of 
the  oaae.  But  imder  such  record  and  ert* 
dence,  the  Judge  paealng  upon  the  law  and 
facta  rendered  a  general  Judgment  which 
judgmsDt  had  aetet  been  aet  aalde.  In  the 
caae  at  bar  tiiat  judgment  was  xrteaded  hj 
the  defendant  aa  an  eati^pel  agaliurt  Oie 
plalntlfla,  touching  tlielr  right  In  ttm  sabject- 
matteF  Involyed  In  tiie  present  mlt;  and 
it  was  pn^weed,  not  to  rest  optm  the  mere 
face  ot  the  Judgment  finding  gainst  the  de- 
f«idauts  wh«e  two  defenses  were  InTtrived, 
as  was  done  in  tbe  case  of  Oallawaj  t-  Ir- 
▼in,  supra,  but  to  go  further,  and  by  addi- 
tional raoord,  ofCwed  as  extrinsic  erldence, 
and  b7  testimony  offored  as  pared  extrinsic 
evidence,  to  show  that  the  mults  of  the 
case  by  the  pleadings  in  the  fonner  suit  were 
actnal^  InTolved,  and  that  the  court  actually 
passed  iqwn  merits  of  the  case,  and  did 
not  place  the  Judgmmt  up<m  the  idea  eettb^ 
up  ti»  tedmlcal  defense.  If  ttie  matter 
whicb  was  aetnally  passed  npcn  by  the 
oomt  was  -the  d^enae  which  went  to  the 
merits  at  the  case,  and  the  Jndgment  of  the 
comt  was  actually  xvon  the  m«1ta  of  tiie 
case,  the  pleadin^i  anttuvlalng  It^  whether 
right  or  wnmg,  the  Judgment  was  olmcluslTe 
betweoi  the  parties  and  shonld  estop  them 
from  the  maintenance  of  another  suit  In- 
volving Hie  same  matter.  That  Jndgmoit 
bas  never  bem  srt  aside,  and  the  parties  had 
Uielr  day  In  court,  and  Issues  which  wtre 
actually  xtassed  vpon  at  that  trial  are  closed 
now  by  the  Judgment,  and  all  parties  are 
estopped  from  denying  them.  It  being  com- 
petent to  explain  by  extrSidc  evidence  what 
mattOT  was  actually  pMsed  npm  the 
court,  the  docomaits  and  testtanony  which 
were  cttereA  by  the  defmdants  and  exdtided 
by  tiie  court  were  material,  and  It  was  er- 
roneous for  the  court  to  exdode  than  upon 
the  ground  of  Irrelevancy. 

Judgment  reversed.  All  the  Justices  con- 
cur* 


IRVTN  V.  OALLAWAT. 

(Supreme  Court  of  Georgia.  Nor.  16,  1006.) 

Judgment— Rea  Judicata. 

Tbla  caae,  upon  its  facts,  is  controlled  by 
the  decision  tnis  day  rendered  in  the  case  of 
Irvln  T.  Spratlin,  SO  S.  B.  1087,  and  the  judg- 
ment of  the  trial  conrt  is  therefore  reversed. 
(Syllabus  hr  the  Court.) 

Error  from  Superior  Court,  Wilkes  Coun- 
ty; H.  Bd.  Holden,  Judge. 

Action  by  U.  8.  Callaway  against  C.  E. 
Irvln,  administrator.  Judgment  for  plaia- 
Uff.  and  defendant  biings  error.  Beveraed. 


8.  H.  Hardeman  and  3.  L.  Irvln,  Jr.,  for 
plaintiff  In  anov.  8.  H.  Slbleyi  toi  defend* 
ant  in  error. 

riBH,  a  J.  Beversed.  AU  the  TusUces 
eoactu. 


SOUTHERN  RT.  CO.  et  aL  v.  RBYNOUJS. 
(Supreme  C^urt  of  Georgia.  Nov.  10.  1906.) 

1.  Trial— DiEEcniro  Vkedi'ctt. 

There  having  been  evidence  Introduced  by 
the  plaintiff  which  would  authorize  the  jury  to 
find  In  hii  favor  a  nousuit  was  properly  refused ; 
and  in  each  a  case  it  was  not  error  to  refuse 
to  direct  a  verdict  for  the  defendant. 

SEU.  Note.— For  cases  in  point,  see  Cent.  Nm. 
.  46,  Trial,  it  882,  383.] 

2.  Railboads— AcciDBKr  at  Obossxho— Nxo- 

OGENCB— iNSTBUCTlOKa. 

Whether  the  defendant  railroad  company 
and  its  engineer,  who  is  a  codefendant  In  the 
action,  were  negligent  in  the  running  of  Itn 
locomotive  and  train,  and  whether,  if  n^ligeot. 
that  negligeuce  was  the  proximate  cause  ot 

Elaintiff^  tnjnrieo,  being  questions  for  decision 
y  the  jury,  it  was  not  error  for  the  court  to 
refuse  written  requests  to  charge  which  con- 
tained, in  effect,  instructions  that  t>efore  the 
plaintiff  could  recover  it  should  be  made  to 
appear  from  the  evidence  Hiat  the  Injury  was 
inflicted  by  the  wiUfnl  mlacondnct  w  the  de-* 
fendanta. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  IS  1190,  1194^  1218.] 

3.  Tbia^Instbuotions. 

The  conrt  is  not  bound  to  charge  in  the 
exact  language  of  a  request;  and  a  new  trial 
will  not  DO  granted  because  of  a  refusal  to 
charge  as  requested,  when,  the  charge  jriven 
BQbstantlally  covers  the  reqaesL  Battle  v.  Stat& 
82  8.  B.  160,  lOS  Gb.  706. 

SEd.  Note.— For  cases  in  point,  see  Cent  IMg. 
.  46,  Trial,  K  6S1-659,  668.1 

4.  RAILKOAOa— ACCIDSnT    AT  Obossino— In- 

BTBUcnons. 

Exceptions  to  certain  portion  of  the  conrtfa 
charge  which  were  applicable  to  Issues  made  by 
the  pleadings  and  evidence,  and  were  correct 
statemoits  of  the  law,  are  without  merit. 

5.  APPBALr— HABHT.ESa  EBROB. 

A  diarge  which  manifestlr,  from  the  evi- 
dence, does  not  mislead  the  jury,  la  not  ground 
for  a  new  trial,  though  it  ma;  have  been  in- 
applicable to  the  facta  of  the  case.  The  error 
may  be  treated  as  harmless. 

\EA.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  I  4219.J 

6.  Sami. 

The  charge  was  not  snbject  to  the  crltl- 
dsm  that  "the  court  erred  In  fidllng  to  charge 
the  jury  the  law  appIIcaUe  to  a  joint  action 
against  a  master  and  servant,  which  would 
authorize  a  verdict  against  both  jointly,"  it 
appearing  from  an  Inspection  of  the  charge 
that  this  qoestion  was  folly  covered  by  instruc- 
tions  which  were  even  more  favorable  to  the 
defendant  than  he  was  entitled  to. 

7.  Dauages— Pebsonai.  Injcbixs. 

The  verdict  in  this  case  was  not  excessive. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; Ia  S.  Boan,  Judge. 

Action  by  J.  F.  Reynolds,  by  his  next 
friend,  against  the  E>Outbem  Ballway  Com- 
pany and  others.  Judgment  for  plalntlfC, 
and  defendants  bring  error.   Judgment  on 
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main  bill  of  exceptions  afllrmed.  OnM»bUl 
of  excej)tlon8  dlsmlued. 

B^oldi^  his  nut  frlwd,  brought  suit 
mgalnst  the  railway  company  and  Tedder,  a 
locomotlTe  caiglneer,  for  an  Injnry  alleged 
to  have  been  occasioned  by  the  ne^lgwice  of 
the  defendants.  The  material  facts  testified 
to  by  the  plaintiff  were  as  follows:  FIaln< 
tiff  was  crosshig  0T«r  dtfudanf s  track  at  a 
pohlic  cTOBSlns,  when  be  atmck  his  foot 
■against  the  rail  and  fell  on  the  track,  and 
was  sdlEod  with  a  St  or  ftdntlng  iq>ell.  The 
train  was  not  In  eight  wboi  he  started  to 
cross,  but  he  heard  It  down  the  trade  after 
In  had  falleoi  aa  the  trade  He  was  nnable 
to  get  off  the  track,  becaose  of  said  fainting 
qwll,  bnt  he  twisted  arannd  and  got  all  off 
hnt  one  foot,  whldi  wascmshedby  the  wheels 
«t  the  train  and  had  to  be  amputated  be- 
tween  the  knee  and  ankle.  The  train  was 
running  at  an  nrnumal  rate  of  q>eed,  and 
failed  to  blow  for  the  crossing.  Plaintiff 
was  10  yean  old  at  the  time  of  the  tnjnry. 
Defendants  alleged  that  plahitUC  was  In- 
jured while  attempting  to  swing  imto  the 
train,  and  not  aa  plaintiff  claimed.  There 
was  some  erldence  to  show  that  the  train 
was  rmming  about  10  miles  an  hour,  though 
*  other  evidence  tended  to  show  tlrat  the  rate 
<it  speed  was  not  sq  iAgb.  Tbe  boy  waa  not 
seen  by  any  of  the  train  crew,  according 
to  their  testimony,  and  the  engines  and  fire- 
man testified  tba,t  they  did  not  know  that 
the  bcfy  was  Injured,  until  afterwards.  The 
Jury  found  for  the  plaintiff  f7,BO0; 

H.  L.  Parry  and  Jno.  J.  Strickland,  for 
plaintiff  in  error.  Burton  Suilth  and  3,  A. 
Bnndi,  for  d^endants  in  error. 

BECK,  3.  (after  stating  the  facts).  1. 
The  court  below  did  not  err  In  rising  to 
grant  a  nonsuit,  nor  in  refusing  to  direct  a 
verdict  for  the  defendants.  There  was  evi- 
dence from  which  the  Jury  were  anthorleed 
to  find  that  the  plaintiff  was  Injured  on  a 
public  crossing  by  the  running  of  defendant 
company's  train,  that  the  engineer  n^llgent- 
ly  failed  to  observe  the  blow  post  law,  that 
he  did  not  cbecA  the  speed  of  his  train  as 
he  ai^roached  the  crossing  where  the  Injury 
was  Inflicted  upon  the  plaintiff ;  and  If  the 
plalntlfTs  testimony  Is  acc^ted  as  true,  it 
was  through  no  fault  of  his  own  that  he 
was  on  the  crossing  when  the  train  passed. 
Where  the  plaintiff  was  entitled  to  a  verdict 
waa  a  question  that  the  court  should  have 
aubmltted  to  the  jury,  and  this  was  done. 

2.  In  subdivisions  4  and  0  of  the  sixth 
ground  of  the  motion,  exceptions  are  taken 
to  the  court's  refusal  to  give  in  charge  to 
the  Jury  written  requests  to  charge.  Tbere 
was,  however,  no  error  in  refusing  the  writ- 
ten request  now  under  consideration.  In 
1>oth  of  them  there  were  embraced  proposi- 
tions which  In  substance  Instructed  the  jury 
that  before  tb^  could  be  authorized  to  find 
(or  the  plaintiff,  they  should  believe  from 


the  evidence^  not  taOy  that  the  eai^necr. 
Tedder,  was  guilty  of  n^geoce  In  obtain 
partlculan  there  set  forth,  but  that  it  sbouM 
be  made  to  appear  from  the  evidence  that 
there  was  "willful  and  wanton  conduct"  on 
the  part  of  said  mglnew.  Tbe  exact  lan- 
guage of  counsel  In  a  part  of  one  of  these 
requests  Is  as  follows:  "I  cha^  yon  that 
in  ta<^  to  find  a  verdict  for  ttie  plaintiff 
against  either  of  tiie  defendanta  in  this  case, 
you  must  be  satisfied  by  a  preponderance  of 
the  evidence,  not  only  that  the  plaintiff  was 
Injured  as  he  alleges,  but  that  the  Injuiy 
waa  the  result  of  the  willful  or  wanbm  act 
of  the  defendant  Tedder."  And  In  the  other 
request  refused  la  embraced  the  following 
Instruction:  *rrhe  burden  la  on  fbe  plaintiff 
to  show,  In  the  first  place,  that  he  was  In- 
jured as  alleged  by  him;  in  the  seomd  plao^ 
that  he  was  Injured  by  the  two  defendants, 
as  allied  by  him;  In  the  third  place,  tbit 
the  Injury  was  Inflicted  by  the  willful  mis- 
conduct of  tbe  two  defendants,  or  by  sodi 
reckless  and  wanton  conduct  on  tbe  part  ct 
both  as  amounted  to  willful  conduct."  Sndi 
Instructions  as  these  would  have  placed  iu>- 
on  the  plaintiff  a  burden  heavier  than  that 
whl<^  the  law  Intends  that  he  shall  be  made 
to  carry.  It  having  been  alleged  in  tbe  pe- 
tition tiiat  the  defendant.  Tedder,  was  an 
employs  or  servant  of  the  defendant  com- 
pany, and  they  having  been  sued  Jointly  for 
the  commlstion  of  the  acts  of  negligence 
which  resulted  In  the  plalntlfTs  Injury.  It 
was  essential  to  tbe  maintenance  of  plain- 
tiff's action  that  tbe  liability  of  tbe  servant 
or  Bgoit  of  the  company  should  be  made  to 
ai^>ear.  That  liability,  howevo-,  is  made  to 
appear  where  the  evidence  shows  that  sncb 
hgeat  has  failed  to  use  reasonable  care  and 
diligence  in  the  performance  of  hts  duty  and 
sncb  misfeasance  results  In  Injury  to  a  third 
person.  When  once  an  agent  "enters  npoa 
the  performance  of  his  contract  with  hla 
principal,  and.  In  doing  so.  omits  or  falls  to 
take  reasonable  care  in  the  commlsaion  of 
some  act  which  he  should  do  In  Its  potOm- 
ance,  whereby  some  third  person  is  injured, 
he  Is  responsible  therefor  to  the  same  extant 
as  If  he  had  committed  tbe  wrong  In  bis  own 
behalf.  See  2  Clark  &  Skyles  on  Ageo^, 
1297  et  seq.  Misfeasance  may  involve  als» 
to  some  extent  tbe  Idea  of  not  doing;  as 
where  an  agent  engaged  in  the  performance 
of  his  undertaking  does  not  do  something 
which  It  Is  his  duty  to  do  under  tbe  circum- 
stances, or  does  not  take  that  precaution  or 
does  not  exercise  that  care, which  a  dm  re- 
gard to  the  rights  of  otbers  requires.  All 
this  Is  not  doing;  but  It  Is  not  the  not  doing 
of  that  which  Is  imposed  upon  tbe  agent 
merely  by  virtue  of  his  relation,  bnt  of  that 
which  Is  Imposed  upon  him  by  law  as  a  re- 
sponsible Individual  In  common  with  all  oth- 
er members  of  society.  It  la  the  same  not 
doli^  which  constitutes  actionable  negligence 
In  any  relation."  Southern  By.  Oo.  v.  Gris- 
zle,  124  Ga.  7S7,  63  &  B.  244.    la  tbe  case 
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Jot  dtefl  Own  fm  no  hint  ttaat  ■wnfal  or 
ffutoo  condnct"  upon  the  part  of  the  agent 
ii  an  eaaontlal  dement  of  bis  leeponalblUty 
and  liabUttr  to  titwae  irtw  are  Injveed 
Uinnub  hli  failure  to  exercise  the  proper 
degree  of  care  and  dlUgeaice.  When  be  en- 
ters upon  tile  performance  of  aocoe  tmder- 
taklDg  wUdi  be  baa  otmtracted  wltii  hla 
prlnetpal  to  perform,  bla  neg^^cnt  fafhire 
to  (Aaerra  reaaonablo  cere  and  diligence  la 
the  performance  of  tbe  &aXj  nndertakcn 
mmld  create  a  UaUllty  on  bla  part  to  a 
third  person  who  reeelTee  InJmT.  andwhooe 
InjozT  la  tbe  prozbnata  reanlt  of  audi  wde- 
ilon. 

8.  Tin  eonrt  iraa  reqiuetad  to  gtre  llie  tsA- 
lowing  charge:  "If  700  bellere  from  the 
evidence  tbat  the  plaintiff,  Beynolda,  iraa 
not  Injured  In  the  mannw  aa  dalmad,  bnt 
that  he  waa  attempting  to  awing  tbe  train 
aa  It  paaaed,  and.  In  ao  didng.  got  Injured, 
then  I  diarge  yon  that  he  cannot  recover  In 
tUa  eaaa,"  The  eoorl^  flLlInre  to  giro  It  la 
complained  <if.  Bnt  Ihla  ocepUon  can 
eeucely  be  regarded  aa  meritoriona,  in  Tlew 
of  tile  fact  that  tiie  court  did  Inatmct  tbe 
Jury  an  fbHowa:  TTbe  burden  la  upon  the 
plaintur  to  prove  that  be  received  the  Injury 
tbat  be  ta  alleged  to  have  reeelTed  by  the 
running  of  the  defendant  a  train  In  tiie  man- 
ner alleged.  If  he  reoelTed  It  otherwitfa— In 
otbw  words,  If  be  was  Injured  ever  so  badly 
and  recetved  It  by  trying  to  awing  tiie  Ixain 
1^  the  side  of  It— he  would  not  be  entitled 
to  recovor  a  cast,  becanae  that  la  difTerent 
f^mn  tbe  way  he  baa  allied  It  In  hla  declaia- 
tlon." 

4.  In  the  aerenth.  eighth,  flfteentii,  and  alz- 
teenth  grounda  of  tbe  motion,  tiie  following 
portions  nt  the  conrt's  charge,  numbered,  re- 
VectiT^,  (1),  (2),  (8),  (4,  are  erc^rtsd  to. 

At  the  outset  tibU  case  tbe  burden  la 
upon  the  ^alntiff  to  prove  tbat  he  rec^red 
the  Injorlea  that  he  Is  alleged  to  have  rec^v- 
ed  by  tbe  ronnlng  of  the  defendanf a  train  In 
tbe  manner  alleged.  In  other  words,  gentie- 
men,  ti»  bnrdoi  la  upoa  the  plaintiff  to  show 
tbat  he  received  these  alleged  Injuries  ixpon 
the  pnblic^road  crcnslng  set  out  In  bla  declara- 
tion, at  tiie  crossing  or  i^wn  tbe  crosidng. 
(2>  Tour  flrst  Inquiry  will  be,  did  the  plaln- 
tlfTB  Injuries,  If  any  Injuries  be  shown,  oc- 
cnr  by  ttie  running  of  the  cars  or  locomo- 
tives of  tbe  defendant  company,  as  charged 
In  the  declaratlcm?  (S)  Whatever  the  statute 
j)osItively  requires  ttie  defendanta  to  do  In 
tbe  way  of  blowing  the  whistle,  or  checking 
tbe  Q)eed  of  the  train,  he  was  bound  as  a 
matter  of  law  to  do;  bnt  outside  ot  these 
le^&I  requirements,  -what  would  be  required 
of  them  Ify  the  definition  of  ordinary  care, 
as  applicable  to  irtiat  you  believe  the  facta 
to  be  In  the  present  case.  Is  a  question  for 
tbe  Jury.  (4)  Gentiemen,  In  that  connection 
I  win  charge  you  tiiat  due  care  In  a  child 
of  tender  years  Is  such  care  as  Its  capacity, 
mentally,  and  jdiyslcally.  fits  It  fOr  exercis* 
ing  In  the  actual  circumstances  of  the  oc- 
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eaahm  and  altnatton  under  Snveatlgathai." 
Theee  aeveral  Instnictlona  atate  eorrect  prln- 
dplea  of  law,  and  were  not  InaKmvrlate 
under  the  evidmca^  and  no  mor  la  made 
to  appear  In  any  ttf  the  fbur  gronnda  laat  re- 
f  erred  to. 

Q.  nw  nlntli,  tenfli,  deventb,  twelfth,  and 
feurteentii  gronnda  <k  the  motion  complain 
that  the  court  gave  In  hla  charge  certain 
sectkws  ct  tlw  Oodflb  covering  in  part  tin 
snbtJeGt  of  croaahigB.  It  would  have  beu 
better  bad  some  portiona  of  these  sections 
been  omitted,  because  there  were  no  facts  to 
^rhkib.  tiwy  were  appllcaUe;  hvt  the  Inap- 
pUcahlllty  being  dear,  the  Jury  could  scarce- 
ly have  heoi  misled  by  than,  and  their  hav- 
ing been  given  in  charge  does  not  oonatitute 
revwaible  emw.  Tbe  critidam  upon  tbe 
charge  of  the  court  embraced  In  the  sevoi- 
teenth  ground  of  flie  motion  Is  saffldently 
dealt  with  In  the  sixth  headnote. 

&  Tbe  verdict  la  not  acesslve,  and  tiwre 
la  nothta«  ta  the  record  to  show  that  in  mak- 
ing a  verdict  m  tiila  case  the  Juzy  took  Into 
conalderatloa  any  facts  or  evldouee  other 
than  that  which  had  been  properly  submitted 
for  thdr  conslderatl(m  In  the  case  on  trial. 

Jndgmoit  cm  main  bill  of  exceptions  afilrm- 
ed.  Oros»4Ill  ot  exceptions  dismissed.  All 
the  Justices  cmcur. 


LOVEI«A0B  V.  BROWim  at  at 

(Snprone  Court  of  Oewgla.    Nov.  10,  1906.) 

L  FLUDina  —  AuNoianT— Extension  or 
Ton. 

The  court  below,  on  March  18,  IOCS, 
an  order  duly  passed,  having  sustained  a  BpeclaJ 
demurrer  to  aefendants*  plea,  and  having  in 
tbe  same  order  allowed  defendants  additional 
time  within  which  to  file  an  amendment  to 
the  plea,  which  time  for  amendment  waa  by 
verbal  orders  still  farther  extended,  it  was  not 
error  for  tiie  court  at  a  snbseQuent  tenn,  on 
September  23,  lOOR,  to  allow  an  order  to  be 
taken  nunc  pro  tone,  givioK  the  additional  time 
as  provided  in  the  verbal  orders  theretofore 
granted,  over  the  objection  of  the  plaintiff  that 
uw  "defendants  had  had  snffident  time  for 
amendment,  and  tbat  tbe  time  should  not  be 
extended." 

2.  SAua-^rDGMKRT  OH  DtanraHEB— ConcLir- 
8IVENBBS. 

The  court  having  rendered  a  judgment  ans- 
taining  a  special  demurrer  to  the  plea,  and  hav- 
ing embraced  In  the  judgment  tbe  order  allowing 
time  for  filing  the  amendment  referred  to  in 
the  preceding  headnote,  tbe  aubBeguent  order 
extending  the  time  had  the  effect  of  preventing 
said  judnnent  from  becoming  conclusive  as 
against  toe  defendants,  nntil  after  the  expira- 
tion of  the  period  of  time  within  which  they 
were  to  amend,  under  the  terms  of  the  order. 

[Ed.  Note.— For  cases  io  point  see  Cent  Dig. 
vol.  39,  Pleading,  SS  558,  659;  vol.  30,  Judg^ 
ment,  {  195.] 

3.  Dismissal— MisJOiKDXB  ot  DxFENnANTB— 

InVOLUNTABT  DISMISSAL. 

The  suit  having  been  brought  against 
Browne  and  Browne  &  Simpson  and  the  in- 
surance company,  as  principals,  npon  amend- 
ment to  tbe  pebtitm  showing  that  Browne  and 
Browne  ft  l^mpB(Hi,  who  ugned  the  contract 
sued  on,  were  agents  of  said  company,  and  that 
the  company  had  ratified  the  execution  of  the 
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contnct  it  wta  nrop«  for  the  court  lo  dinlM 
tbn  $emak  «■  to  Browne  and  Browne  &  Simp- 
•on,  upon  motloD  made  hy  them  at  the  term 
when  the  amendment  woi  allowed,  or  at  a  Bab* 
•eqnent  term.  Oppineott  ▼.  Bam,  00  8.  B. 
4«r,  122  Qa.  648;  Hnffcnt  on  Ageocj  (ad 
Ed.)  61. 

nOd.  Note.r— For  case*  In  point,  He  Cent  1^. 
vol.  17,  DlimlMal  and  Nommlt,  f  95.] 

(Syllabas  by  the  Oonrt) 

Error  City  Court  of  Atianta ;  H.  IL 
Beld,  Jndge. 

Action  by  O.  B.  Lorelace,  administratrix, 
against  W.  B.  Browne  and  otlien.  ludgment 
Cor  defmdantB,  and  plaintiff  brings  enw. 
Affirmed. 

W.  EL  Terr^  and  Edgar  Lattunn,  forplaln- 
Uff  In  error.  Hlzwdi  ie  Hasi,  for  d^mdanta 

In  error. 


BBOK,  J.  Judgment  affirmed. 
Jiutloea  amcnr. 


AU  tbe 


WALLACE  T.  BTATB. 
(Supreme  Court  of  Georgia.    Nor.  14.  1906.) 

1.  OanaivAL  Law— iKsiBUOiionB. 

That  the  conrt  ranltted  or  declined  to  diaige 
tbe  lory,'  before  they  retired  to  make  up  their 
verdict,  concerning  a  pertinent  legal  proposi- 
tion Is  not  caoBe  for  new  trial,  when,  after  the 
jury  had  returned  and  asked  for  additional 
mstmetioni,  the  court.  In  a  recharge  to  thun. 
fully  covered  this  feature  of  the  ease. 

[Ed.  Note.— For  cases  In  point,  aee  Cent  Dig. 
ToL  16,  Criminal  Law,  {  ZtlS.} 

2.  Sahi— ABOtrwcNT  or  OonnsEL— Mibtbux. 

Allusions  to  a  matter  extrinsic  to  the  record 
by  counsel  In  the  argument  of  a  case  will  not 
constrain  ttie  court  to  declare  a  mistrial  In 
every  Instance.  It  Is  only  when  the  foreign 
matter  injected  into  tbe  case  by  the  argument 
is  of  such  a  prejudicial  nature  that  a  rebuke 
of  the  statem«it  by  counsel,  and  an  Instruction 
to  the  jury,  In  the  discretion  of  the  court,  will 
be  incommensurate  to  remove  any  improper  Im- 
presirions  from  the  minds  of  the  Jnrors  that  a 
mistrial  should  be  declared. 

[Ed.  Note^For  cases  In  point,  see  Cent  Dig. 
ToL  15,  Criminal  Law,  1 21W.] 
8.  Said  —  SxnTEKCK  —  OoMTtNOBNT  Pukish- 

URT. 

The  sentence  Imposed  upon  a  prlscHwr  c(hi- 
vlcted  of  a  misdemeanor  should  express  the  foil 
punlshm^t  which  the  trial  judge  may,  in  a  wise 
exercise  of  the  discretion  vested  in  him  by  Pen. 
Code  1895,  {  1039,  deem  merited  by  tbe  prisoner 
because  of  the  offense  committed  hv  him,  with- 
out regard  to  what  his  future  coudnct  may  be, 
and  independently  of  any  contingency  which  may 
arise  after  sentence  hu  been  prouounced,  and 
tbe  court  has  lost  tbe  power  to  impose  punish- 
ment on  him.  A  penalty  to  be  inflicted  upon 
him  In  the  event  he  shall  subsequently  apply 
for  relief  from  his  smtence  to  jail  imprisonment 
cannot  legally  be  imposed,  nor,  if  he  be  sentenced 
to  five  mouUs  in  jail,  can  the  court  legally  im- 
pose as  an  additional  alternative  ponlshnient,  in 
the  event  he  falls  to  pay  a  fine,  another  definite 
term  of  six  mraths*  imprisonment  In  jail. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Criminal  Law,  S8  2521.  2524.] 

(Syllabus  by  the  Court) 

I^or  from  Superior  Coiirt,  Chathant  Coun- 
ty ;  Geo.  T.  Cann.  Judge. 

8.  J.  Wallace  was  convicted  of  keeping  a 


gaming  bouse,  and  brlnga  «nr.  Affirmed 
wltb  dlnctlOBiL 

Sobt  L.  Oolding,  for  [^Intlff  In  error. 
W.  W.  Oabonw,  SoL  Gea,  for  defendant  la 
error. 

ETANS,  J.  Tbe  defendant  was  omvlcted 
of  tbe  offense  of  keeping  and  mwl^t«in'"g  a 
gaming  boose.  He  made  a  motion  for  a  new 
trial,  whldi  was  overruled  by  the  oomt,  and 
lie  sued  oot  a  writ  of  error  OMnplainlng  of 
the  overmling  of  his  mottim. 

L  Tbe  substance  of  several  gnrands  of  tbe 
amendment  to  his  motion  is  that  the  court 
In  its  charge  to  the  jury  omitted,  and  on 
request  declined,  to  Inform  them  tbat.  if 
the  accnsed  was  merely  engaged  In  gaming, 
he  would  not  be  guilty  of  tbe  offense  charged. 
There  Is  no  merit  In  tbe  complaint  thus  pre- 
sented, for  It  affirmatively  iw>eara  from 
tbe  record  that.  In  a  recharge  to  tbe  Jury, 
the  a>art  gare  them  the  following  explicit 
inatmctloa:  If  the  aocosed  "mer^  gam- 
bled In  a  boose,  he  would  not  be  golHy  on- 
lees  he  did  sune  act  In  furth«ance  of  the 
nuitntHiance  or  keying  of  a  gaming  hooee." 

2.  In  the  course  of  his  a^ommt  before 
the  Jury  the  solicitor  general  made  the  state- 
ment that  "young  men  go  op  to  that  place 
and  possibly  lose  their  money,"  wbereopfxi 
the  accused  asked  that  a  mistrial  be  declared 
because  of  this  remark  by  the  solicitor.  The 
court  declined  to  order  a  mistrial,  but  In- 
structed the  Jury  that  they  were  not  to  con- 
sider the  statement  made  by  the  solicitor, 
and  shonld  eliminate  the  same  from  their 
consideration;  that  there  was  no  such  ev(- 
dmce,  and  therefore  tbe  state's  counsel  coold 
not  so  comment  or  make  any  each  atatancnt 
The  improper  remark  of  tbe  solicitor  was 
not,  we  think,  of  such  an  inflammatory  and 
prejudicial  nature  as  to  constrain  the  grant- 
ing of  a  mistrial  upon  the  Idea  that  the  hn- 
pression  It  was  calculated  to  produce  i^oo 
the  Jury  could  not  be  effectually  orercome 
by  Instructions  from  the  conrt  to  disregard 
It  PatteiBoa  t.  States  ^  8.  E.  S34»  124  Ga. 

4oa 

S.  Tbe  SMttoice  inq»osed  upon  the  aocui«t1 
was  as  follows :  "This  not  being  the  defad- 
ant's  first  offense,  It  is  ordered  and  comild- 
ered  tbat  the  said  defendant.  S.  J.  Wallace, 
alias  'Peg  Leg*  Wallace,  do  pay  within  trp 
days  a  floe  of  seven  hundred  and  fifty  dol- 
lars ($750)  and  all  costs,  and  also  be  lot- 
prisoned  In  the  common  Jail  of  Chatbaia 
county  for  the  space  and  term  of  fire  monttai^ 
In  the  event  tbat  the  defradant  should  ap 
ply  for  relief  from  tbe  Jail  sentence,  then  It 
Is  ordered  that  the  defendant  be  put  to  wort 
In  the  chain  gang  of  Chatham  county,  cm  tk* 
public  works,  or  such  other  works  as  itf 
county  authorities  may  onploy  tbe  chair, 
gang  for  the  space  and  term  of  three  months. 
In  tbe  event  the  fine  and  costs  above  stated 
are  not  paid.  It  Is  ordered  that  the  defendsEt 
be  confined  In  tbe  common  jail  of  Chathan 
county  for  the  term  of  six  monUu^  the  Jail 
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wntttice  for  flw  tatlTire,  If  any,  to  pay  the 
fine  and  coata  to  be  accred  flnt.  and  tbe 
otber  jail  aentoioe  to  b^in  on  the  date  of 
payment  of  fine  and  coats  or  npoa  tbe  ter* 
mlnatlfni  of  tbe  Jan  aentonce  for  aocb  fail- 
ure, aa  tiie  case  may  be,"  CSomplalnt  ia  made 
In  the  bill  (tf  excaptiona  that  the  oonrt  waa 
without  authority  to  impose  sa6h  a  eentanee. 
The  only  aentsnce  which  the  court  conld  law- 
fully impose  upon  one  conricted  ctf  tlie  ofCenae 
of  keeping  and  maintaining  a  faming  bouse 
waa  a  sentence  In  oonformlty  with,  the  pro* 
Tislona  of  tbe  Fmal  Oode  1895. 1  1039.  That 
section  xvoTidea:  "Bror  crime  declared  to 
be  a  mlademeanor  la  punishable  by  a  fine 
not  to  exceed  one  tiuusand  dollarSi  Imprlsoik- 
ment  not  to  vzceed  six  numttu,  to  worit  In 
the  diain  gang  on  -Oie  putdlc  woAa,  or  on 
such  other  worka  as  the  county  auttiorltles 
may  employ  flw  chain  ganib  not  to  noeed 
tweKe  monttH,  and  any  one  or  more  of  these 
punlahmento  may  be  ordoed  In  ttie  dlscro' 
tlon  ot  the  ]adg&"  The  sentence  passed  up- 
on the  d^endant  waa  that  he  piqr,  within 
flre  days,  a  fine  of  f7S0,  and  the  eosta ;  that 
be  be  Imprlsmed  In  flie  comnum  Jail  tor 
flre  months,  and.  If  be  applied  fer  relief 
fnnn  this  Jail  seatencei  he  Bdranld,  as  a  flttixv 
penalty  therefort  be  confined  In  the  chain 
gang  for  three  months.  While  It  la  clear 
that  a  Judge  may.  In  the  exen^  of  a  sound 
discretion,  Impose  not  only  a  fine  and  a  Jail 
sentence  bat  also  punishment  by  confine- 
ment In  tbe  chain  gang,  it  is  equally  clear 
that  the  aeetlon  of  tbe  Code  Just  cited  does 
not  contemplate  that  any  one  of  these  punish- 
ments dumld  be  meted  out  to  the  criminal 
aa  a  poialty  for  applying  to  the  propa  an- 
thorltlea  for  relief  from  a  portltm  of  bis 
sentouse  for  the  oCTense  for  which  be  was  ccm- 
Tlcted,  or  should  be  used  as  a  deterx«nt  upon 
talm  to  prevent  him  from  seeking  sucb  re- 
lief after  tbe  power  <^  tbe  court  to  Inflict 
punishment  upon  him  has  beoi  exhausted. 
Tbe  sentence  should  express  tlie  full  punish- 
ment whldi  the  court  may,  In  Its  wisdom, 
deem  fit  for  the  criminal  offense  committed, 
without  regard  to  what  the  future  conduct 
of  tbe  prisoner  may  be,  and  Independently 
of  any  contingency  whldi  may  arise  subse- 
qu»itly  to  tbe  time  B&iteace  Is  prmounced. 
WhUe  it  waa  within  the  power  of  the  Judge 
to  Impose  an  altematlTe  sentence — L  e.,  to 
prortde  that.  If  the  fine  and  costs  abould  not 
be  paid  within  a  glren  period,  the  prisoner 
should  aerre  a  term  In  J&ll  (Gordon  t.  John- 
aon,  126  Oa.  EES  S.  B.  489>— yet  thla  term 
could  to  no  eveat  extend  b^ond  six  months ; 
and  as  the  fvlsoner  mts  unconditionally  aea- 
tenced  to  lmi»'ls(Himent  In  Jail  for  five 
months,  be  could  not  legally  be  sentenced  to 
serve  an  additional  definite  term  of  six 
months,  In  the  event  be  failed  wltbln  the 
five  days  to  pay  the  fine  and  costs.  We  think 
the  sentence  was  Illegal  In  the  reepeeta  point- 
ed out  and,  aa  the  accused  is  to  be  denied  a 
new  trial,  direction  Is  given  that  he  be  re- 
sentenced to  terms  of  the  law. 


Judgment  afllrmed  wlQi  direction.  All  the 
Justlcea  concur  In  the  <vlnl<ai  except  AT- 
KINSON,    who  ooncun  to  the  result. 

ATKINSON,  J.  (iipeclally  concurring).  I 
concur  to  the  resolt,  but  not  to  tbe  apparent 
qualification  expressed  to  tbe  last  part  of 
tbe  oplnl(m.  One  of  the  penaltisa  tor  a  mis- 
demeanor la  confinement  to  the  Jail  fer  a 
term  not  to  «Eceed  six  monfiis.  The  court 
migr,  to  ito  dl8CE^<m,  impose  thla  penalty, 
or  confinement  for  any  less  time,  upon  a 
misdemeanor  cimvlct  It  ia  further  proTlded 
that  the  court,  after  Impostog  tiie  penalty  of 
canfinemmt  to  Jail*  may,  to  ito  dlacretlon, 
provide  that  the  cmTlct  may  be  relieved 
from  oonfinemmt  to  Jail  by  paying  a  ipeo- 
Ifled  sum  of  mooey,  not  exceeding  fl.000,  aa 
a  fin&  But  a  failure  to  pay  thla  fine  wlth- 
to  a  specified  time  baa  never  beea  made 
penal.  Such  failure  oonstltntes  no  offoM 
An  order  of  court  which  dlrecto  confinement 
to  Jail  for  bowever  short  a  time,  or  Imposes 
any  otber  peaulty  purely  tor  a  fidlure  to  pay 
toe  fine  wlthto  tbe  time  q>eclfied  by  the 
Judge,  la  without  authwlty  oi  taw.  It,  to 
effect,  punishes  him  for  a  supposed  offen«e 
which  does  not  exist  to  law,  and  for  which 
there  la  no  pretoise  that  he  had  beoi  con- 
Tlcted*  Such  was  the  effect  of  the  sentence 
under  review. 


BBLL  et  al.  v.  QRESS  MFQ.  00. 
(Supreme  Court  ot  Oeorgia.  Nov.  16,  1906.) 

1.  Bbbob,  Wbit  of— DiaiiiasAZ^RETnBN  Dat. 

A  bill  of  ezceptioDB  having  been  saed  out 
within  20  days  of  tbe  date  of  vae  dcdslon  com- 
plained of,  and  bavins  been  transmitted  to 
this  court  within  tbe  time  allowed  by  statute, 
a  motion  to  dismiss  upon  tbe  ground  that  "the 
writ  of  error  to  said  cause  makes  tbe  same 
returnable  to  the  March  term,  1906,  of  the  Su- 
preme Court,  whereas  it  should  bave  been  made 
returnable  to  tbe  October  term,  1905,  of  said 
court,  tbe  minutes  of  said  court  showing  that 
said  October  term  was  still  fn  session  at  the 
time  the  writ  of  error  was  sued  out,"  Is  with- 
out merit,  and  la  overruled.  Gordon  v.  Gor- 
don, 34  S.  El  324.  100  Ga.  262. 

2,  iNJUNonon— Bbbaoh  or  Cohtbact— Uni- 
uisBAL  CJoHomons. 

The  written  Instrument  attached  to  plaln- 
tHTs  i>etition  and  relied  upon  to  sustain  its 
contention  that  it  was  entitled  to  an  injunc- 
tioD  against  the  defendante,  showed,  upon  its 
face,  instead,  that  for  a  sum  of  money  therein 
specified,  which  was  represented  by  a  prom- 
issory note,  it  had  bargained  and  sold  the  tim- 
ber  upon  certein  deSCTlbed  lands  to  one  of 
tbe  defendants;  and  the  undisputed  evidence 
showing  that  the  vendee  paid  all  tbe  purchase 
price,  his  right  to  sell  and  convey  all  of  said 
timber  became  absolute,  notwitbstandin?  there 
was  embraced  in  said  written  instrument  an  al- 
leged contract  imposing  certain  obligations  up- 
on the  vendee,  which  by  its  terms  appeared  to 
be  unilateral  and  void  for  want  of  mutuality. 
Consequently,  it  waa  error  for  the  court  to 
grant  an  injunction  against  the  defendant  ven- 
dee, restraining  and  enjoining  him  and  his  code- 
fendants,  who  had  purchased  from  bim  the  said 
property,  from  cutting  and  dieposins  of  the 
timber.  Cooley  v.  Moss,  51  S.  £.  ii25,  123 
Ga.  707. 
(SyUabns  by  the  ConrtO 
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Error  from  Superior  Court,  Wwrth  Ocran* 
ty;  W.  N.  Spence,  Jndge. 

Action  the  Oress  Mannfacturlnc  Com- 
pany against  H.  F.  Bell  and  others.  Jndg- 
meant  for  plaintiff.  Defendants  brine  errw. 
Reversed. 

PaTtm  &  Hay,  for  plaintiffs  In  error. 
F.  8.  Harrell,  for  defendant  In  «ror. 

B'BXJK,  J,  Judgment  reversed.  All  'the 
Justices  concur. 


HUNTER  et  aL  T.  BTATE. 

(Supreme  Court  of  Oeor^a.    Dec.  11,  1909.) 

EiOT— What  OoNSTmjTEs— Ihsthuctions. 

To  constitute  the  offense  of  riot  there  must 
be  a  common  intent  to  commit  the  act  con- 
Btitatinc  the  alibied  riotous  condoet.  Aocwd- 
Ingly,  it  vas  error  requiring  the  grant  of  a 
new  trial  for  the  court,  upon  the  trial  of 
two  persons  charged  with  this  offense,  to  in- 
struct the  jury  that.  If  the  defendants  "united, 
with  or  without  a  common  Intent,  in  doing  an 
unlawful  act  of  violence,  the  acts  and  words 
of  each  one  while  the  thioa  [was]  In  progress 
[became]  the  act  and  worcb  of  the  other  one 
engaged  therein."  Tripp  v.  State,  34  8.  E.  1(61. 
100  Ga.  489:  Coney  v.  State,  89  S.  E.  425, 
118  Oa.  lOOO;  Dixon  v.  State*  81  &  B.  750, 
106  Ga.  787,  and  citations. 

[Bd.  Note.— F<»  cases  in  point,  see  Gent  IMg. 
vol.  42.  Riot,  i  3.] 

(Syllabus  by  the  C>>urt) 

Error  from  City  Court  of  Grlffln;  E.  W. 
Hammond.  Judge. 

Joe  Hmitex  and  others  were  convicted  of 
riot,  and  bring  error.  Reversed. 

Robt  T.  Daniel  and  B.  O.  Armlstead,  fi>r 
plaintiffs  In  error.  T.  E.  Patterson,  SoL  Gen., 
for  the  Stat& 

FISH,  a  J.  Judgment  reversed.  All  the 
Jostlces  concur. 


WOODS  V.  STATE. 

(Supreme  Court  of  Georgia.    Dec  11,  1906.) 

1.  BUBOLABT— BVIDBUCS. 

The  defendant's  guilt  of  the  crime  of  bur^ 
glary  was  clearly  established  by  the  testimony 
of  his  accomplice,  which  was  corroborated  by 
aliunde  evidence  connecting  the  accused  wim 
the  criminal  act 

[Ed.  Note.— For  cases  in  p<^t  see  Gent.  Dig. 
vol.  8,  Burglary,  |  108.] 

2.  CanaNAL  Law— New  TbiaL. 

The  Judge  did  not  abuse  his  discretion  In 
denying  a  new  trial  because  of  the  discovery, 
since  the  trial,  of  evidence  solely  ct  an  Im- 
Iteaching  character. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  15,  (Mminal  Law.  »  2SS1^  2382.] 

(Syllabus  by  the  Court) 

Error  from  Sup»lor  Court,  Chattooga 
Count7 ;  Moses  Wright,  Judge. 

George  Woods  was  convicted  of  bnrglary, 
and  brings  error.  Affirmed. 


aN  REPORTER.  (Ga, 

C.  D.  lUvers,  for  plaintiff  In  errcv.  W.  H. 
Ennls.  Sol.  Gen.,  for  the  Stat& 

B7AMS,  J.  Judgment  affirmed.  All  the 
Justlcea  concor. 


WELDON  V.  STATE. 

(Supreme  Court  of  Georgia.    Dec.  11,  1906^ 

CteuanAZ.  Law— CkBTioRABi— EJviDKHCE. 

The  evldoice,  tliou^  whoUy  drcumstantiaU 
was  ample  to  support  the  cnivlctlcm  tn  the 
the  county  court:  and  it  was  not  erriMieoiis 
for  the  judge  of  the  superior  court  to  overrule 
the  petition  for  certiorari,  cranplaining  that 
the  evidence  was  Insuffldent  to  establish  the 
defendant's  guilt  ot  the  laroeny  diaxged  in  the 
accusation. 

[Bd.  Note.— For  esses  in  point,  see  Cent,  Difr 
vol.  15,  Criminal  law,  H  5074.  SOTSl] 

(Syllabns  by  the  Oonrt) 

Error  from  Bi^erior  Gour^  OtIm^  Ooonfy; 
Z.  A.  Llttlejohn.  Judga 

Charlie  Weldon  was  otmvlcted  ct  larceny, 
and  brings  oror.  Affirmed. 

Walter  F.  Hall,  for  plaintiff  In  erm.  F. 
A.  Hooper,  SoL  Gen.,  for  the  State. 

EVANS.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


FREDERICK  T.  STATK. 
(Suineme  Court  of  Georgia.    Dec.  II,  1906.) 

LaBCERT  —  iNDICrVBKT  —  DXSCHXPTXOS  OF 

Peopebtt. 

An  Indictment  for  the  offense  of  larcenr 
from  the  house,  wherein  it  is  allied  that  the 
tiling  stolen  ccmslsted  of  "nine  dollars  In  money 
of  cue  value  of  nine  dollars."  is  not  subject 
to  a  special  demurrer  uppn  the  ground  that  the 
property  alleged  to  have  been  stolen  was  not 
snfflclently  described.  Cannon  v.  State,  54  N. 
E.  692,  125  Ga.  785. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  32,  Larceny,  fi  79.] 

(Syllabus  by  the  Court) 

Error  frmn  Siq>wlor  Court,  Columbia  Conn* 
t7 ;  H.  C.  Hammond,  Jtidge. 

William  Fredrick  was  convicted  of  lar- 
ceny, and  brings  error.  Affirmed. 

G.  L.  Callaway,  for  plaintiff  In  enor,  J.  & 
Reynolds,  SoL  Gen.,  and  Jno.  BL  Graham,  Ibr 

the  Stata 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


RICHARD  V.  STAIA 
(Supreme  Court  of  Georgia.    Dea  11,  1900.) 

FOBOEBT— EVIOBnCB— FOBOED  IRCTBUICEKTS. 

On  the  trial  tit  one  Indicted  for-  for^ng 
certain  bank  checks,  It  appearing  that  the 
checks  were  in  court  and  exhibited  to  the  wit- 
nesses, they  should  liave  been  introduced  io 
evidence.  Where  this  was  not  done,  altfaoogfi 
the  parol  evidence  showed  that  Uie  d(>f«idaDt 
had  obtained  cash  on  certain  checks  which  were 
forgeries,  and  the  amount  of  one  of  the  forged 
checks  referred  to  by  a  witness  accorded  with 
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the  anxnmt  of  one  of  tba  dkocki  Mt  oat  In 
tbe  indtetmen^  bat  tbere  was  no  oChw  evldenco 
as  to  tbe  oootenta  or  pnrpozt  of  tho  fOnea 
Instramenta.  or  that  ther  won  Identical  with 
those  Kt  oat  in'  tiie  indictiMnt,  a  Terdlct  of 
cnittT  was  not  fapported  by  tm  eridemoe. 
(SjUabne  by  the  Onut.) 

Brror  from  Bnperlor  Court.  Jaqwr  Ctonnty ; 
H.  Q.  Lewis,  Judge. 

Jamee,  alias  John  Richard,  was  conTlctw! 
at  forgeiy,  and  brlnga  error,  Barmed. 

Orecne  S*.  JtAnaon,  for  plaintiff  in  enor. 
Ion,  S.  FotOe^  BoL  Oen^  tat  Xh»  Btateu 


LUHFEm,  J.  Jodgment  ntrened.  All 
Uw  Joidoes  Goncor. 


FOOm  T.  KELLBT. 
<&dpreme  Court  of  Geoisia.    Nor.  IS,  1806.) 

1.  Tbiai.  —  iKSTBOonoiri  ~  Bxcspnoir  to 
Chabok. 

The  gmeral  exception  to  the  entire  chary* 
•f  the  eoart  wae  not  well  taken,  aa  the  whole 
charge  was  utA,  erroneous.  7  Mich.  Enc.  Dig. 
Oa.  Bepw        and  dt. 

[Bd.  Note.— For  caaee  la  point,  lee  Gent  IMg. 
vol.  46y  Trial,  I  688.] 

2.  Save— lH8TRUOTioi(8. 

The  issues  were  few  and  simple,  and,  in 
the  absence  of  a  proper  reqaeet  for  a  more 
■pecific  statement  of  plaintilrB  contentions,  the 
utarge  was  snffldently  comprehensiTe. 

[Ed.  Note.r-Fweaies  In  poln^  see  Cent  Dig. 
Tol.  4A,  Trial.  |  828T 

8.  Same. 

In  reading  to  tbe  inrj,  as  part  of  tbe 
charge.  OivU  <>>de  1886.  H  2^  2M6,  defining 
tbe  kinds  of  loana.  It  was  not  error,  in  tiie  ab- 
sence of  a  proper  request  on  the  subiect,  to 
fail  to  explain  to  tbe  jury  the  meanings  of 
the  terms  "specie^"  'Mn  Und,"  and  *'fw«m- 
aumptlon."  as  ased  In  sodi  sections. 

[Sd.  Note^For  casa  in  point,  see  Omt  Dig. 
vol.  46,  Trial,  |  488.] 

4.  Sau. 

Nor  was  it  error  to  give  in  charge  Civil 
Code  189S,  I  2846.  on  tbe  ground  that  tbe  pro- 
TlalaiiB  of  that  section  were  not  applicable  to 
any  contentlon.of  tbe  j^alntlff  or  the  defendant. 
They  were  pertinent  to  one  of  the  defendant's 
contentions. 

5.  MAOTSB  and  8BBTAII1^-a:t)ST8  OT  SEBTAJTr 

— InannjonoNB. 

The  court  Instraeted  tbe  Jury  that  plaintiff 
Insisted  that  die  person  who  did  a  given  act^ 
which  plaintiff  claimed  resulted  in  otunage  to 
him,  was  at  tbe  time  in  the  employ  of  defend- 
ant, and  that  defendant  Inststea  that  this  was 
not  tru^  but  that  what  sndi  persou  did  was 
gratnitous  on  bis  part,  and  he,  defendant,  was 
not  responsible  for  It,  and  that  tbe  Jory  were 
to  say  what  tbe  facts  were.  Held:  (a)  Such 
iDstracdon*  was  not  erroneous  on  the  ground 
"that  It  restricted  tbe  Jury  to  consider  solely  tbe 
questitm  whether  or  not  [each  person]  was  In 
tbe  employ  of  tbe  defoodant,  and.  If  he  was 
not.  the  defendant  would  not  be  liable^  and 
if  he  was,  then  the  defendant  might  or  might 
not  be  liable."  (b)  The  Instruction  being  a  cor- 
rect statement  of  tbe  respective  omtantittDS 
of  the  parties  on  a  given  pwint.  It  was  not  a 
good  assignmeat  of  error  thereon  that  the  court 
failed  to  charge  what  would  be  the  legal  effect 
of  a  finding  by  the  Jniy  that  plalntln  conten- 
tion was  tntSh 


6.  SAKB— DVIDKKGB. 

Tliere  was  aovls  avldenot  ts  support  the 
verdict,  and  the  court  did  not  err  in  refnsfaic 
a  new  trial. 

(Syllabus  by  the  ConrtO 

EbTor  from  BiqtertDr  Court;  OUnur  Conn- 
ty ;  G«o.  F.  Qobw,  Jndgew 

Action  by  B.  F.  Foot*  ignlnit  a  B.  Edler. 
Jadgmsnt  for  defendant  and  plaintiff  brines 
error.  Afflrmed. 

N.  A.  Morris,  tor  plaintiff  in  wrw.  J.  Z. 
Foster,  for  dof aidant  In  error. 

FISH,  C  J.  Jndgmoit  affinnedp  All  tlio 
Justices  ooncor. 


SHUBBBT  V.  BTATHL 
(Supreme  Court  of  Qeorgla.    Dea  11,  18060 

AfifiAuiT— Evidence. 

A  couTictiou  of  tbe  offense  of  assault  Is 
unauthorised  when  the  evidence  discloses  that 
tbe  only  act  of  the  accused  relied  on  to  sua* 
tain  tbe  ocmvictlon  Is  that  the  accused,  who 
had  committed  no  offense,  and  against  whom 
no  warrant  bad  been  Issoed,  raised  a  stick, 
and  drew  it  back  In  a  striking  position  with 
a  Qtreat  to  use  the  same  when  o£9cers  with 
a  warrsnt  against  a  relative  approadied  him, 
and  endeavored  to  compel  him  to  go  widi 
them  until  they  had  made  tbe  arrest  of  such 
relative.  Even  If,  under  ordinary  circtmistauces, 
such  conduct  would  have  amounted  to  an  as- 
salt,  tbe  accused  was  Justified  In  the  set  that 
be  ewnmltted. 

nBd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  4.  Assault  and  Battery,  K  86^  87.] 

(Syllabus  by  the  Conrt.) 

Errw  from  Sap«ior  Court,  Habersham 
County ;  J.  J.  Klnaey,  Judge. 

Will  Shnb^  was  convicted  <^  assault;  and 
brings  error.  Reversed. 

L  L.  Oakes,  fx  platntlfl  In  emw.  W.  A. 
COiarterm  Sol.  Oen.,  fin  ttw  State. 

ATKINSON.  J.  Judgment  reversed.  All 
Qie  Justices  concur. 


GASKINS  T.  STATE. 
(Supreme  Court  of  (Seorgla.    Dec.  12,  1806b} 

1.  iHTOXICATINa  IdQU(»S  —  IlXEOAL  BAXB  — 

EVIDEROE. 

When  a  defendant  Is  on  trial  charged  wlOl 
Illegally  selling  Intozlcatlug  liquor,  and  the  evi- 
dence shows  that  he  receWed  money  from  an- 
other person,  accompanied  with  a  request  to 
procure  for  the  latter  some  Intoxicating  drink, 
and  sluwtly  thereafter  returned  and  delivered 
the  artide  as  requested,  the  burden  is  on  tbe 
accused  to  explain,  how,  where,  and  from  whom 
be  obtained  the  liquor,  and  until  some  other 
person  filllnjg  the  character  of  seller  In  the 
transaction  is  shown  to  tbe  satisfaction  of  the 
Jury,  they  would  be  authorised  to  treat  tbe  de- 
fease that  the  accused  acted  as  the  agent  of 
the  buyer  as  a  mere  subterfuge  to  cover  up  an 
Illegal  sale  1^  himself,  and  to  find  him  guilty 
of  selling  tbe  Uqnor.  White  v.  State.  18  8. 
E.  48,  &  Oa.  47i  Usck  r.  Btste,  S  a  B. 
776.  116  Gs.  640. 
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SL  Sahs. 

.  The  evidence  as  to  wbethw  ot  Dot  1^ 
Uqnor  sold  waa  In  fact  Intozicatins  Taa  anfflh 
dent  to  authorise  Jury  to  find  uiat  It  was, 
and.  the  judge  beinc  satlafled  wltb  th«  verdict, 
it  should  be  allowed  to  stand. 

[Ed.  Note.— For  cases  in  point,  Me  OAit  Dig. 
▼oL  29,  Intoxicating  Liquors,  f  86B.] 

(Syllabos  by  tU  Ooort) 

Bnor  from  City  Court  of  Thomavrllle;  O. 
P.  Hanslllt  Judge. 

Taylor  OaiktaiB  was  conTlcted  of  a  vlola- 
tion  at  lha  Uqaor  lav,  and  brtnga  error.  At- 
firmed. 

Fondrm  Mltcbell  and  W.  B.  Hambleton, 
Jr.,  for  plaintiff  in  error.  Roecoe  Luke.  Sol., 
for  the  Btat& 

BBGE,  J.  Judgment  affirmed.  AH  the 
Justices  concur. 


HARBIN  T.  STATffi. 
(Supreme  Court  of  Geor^a.    Dec.  12,  1906.) 

1.  BOHICIDB— iNSTBUOriONB—MANSLAITOirRB. 

When  an  accused  Is  convicted  of  Involun* 
tary  manslaughter  in  the  commisslcm  of  an  un- 
lawful act,  the  judgment  will  not  be  reversed 
for  the  reason  that  the  judge  failed  to  charge 
upon  the  law  of  voluntary  manslaughter,  even 
though  the  evidence  might  have  warranted  an 
instructitm  apm  tiiis  sabject 

[Bd.  Note.— For  eases  in  point,  see  Cent  Dig. 
TOl.  26,  Homicide^  |  721.} 

2.  GmaRAL  Law— AssxomiEnTB  of  Fbbos. 

If  there  was  any  error  in  any  of  the  rulings 
which  were  the  subjects  of  the  asBlgnments  of 
■error,  the  error  Is  not  so  prejudicial  In  its  nature 
-as  to  require  a  revensl  <n  the  judgment 
8.  Houoiiu— BnoiHCE. 

While  there  was  evidence  which  might 
have  authorized  a  verdict  for  an  offense  of  a 
higher  grade  than  that  of  which  the  accused 
was  convicted,  there  is  evidence  authorising 
the  verdict  as  rendered,  and  no  sufficient  rea- 
son has  been  shown  for  reversing  tiie  jnds^cnt 
{Syllabus  by  the  Court) 

Brror  ttom  Superior  Court  Pike  County; 
B.  J.  Reagan,  Judge. 

W.  J.  Harbin  was  oonTlcted  of  manalaugh- 
ter, and  brings  error.  Affirmed. 

B.  F.  Dupree  and  J.  8.  James,  for  plain- 
tiff In  error.  O.  H.  B.  Bloodwortb.  Sol.  Oen., 
and  J.  F.  Bedding,  for  the  State. 

ATKIKSOK,  J.  Judgment  afSrmed.  All 
the  Justices  concur. 


BAY  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  12,  1906.) 

HOHICIDC  —  iNSTBUOnOMS  —  InVOLUHTABT 

Manblauqbtsb. 
Under  one  phase  of  'tiie  testimony  In  this 
case,  the  jury  would  have  been  authorized  to 
find  the  accused  guilty  of  the  offenie  of  involun- 
tary manslaughter  in  the  commission  of  a  law- 
ful act  without  due  caution  and  circumspection, 
and  it  was  therefore  error  for  the  to  fail 
to  Instruct  the  jury  on  the  law  lelating  to 
that  grade  ol  manslaughter. 

rBd.  Noto,^For  cases  In  point  M  Gent  Dig. 
WL  26.  Homicide.  M  64£C®6.] 

(Syllabus  by  the  Court) 


Biror  fnutt  Superior  Court  Tdfalr  County; 
B.  J.  Reagan,  Jndga 

Oen  Bbj  was  cooTleted  jof  murder,  and 
brings  OTor..  Reversed. 

D.  M.  Roberts,  Tom  Bason,  and  B&ebol 
Orabam.  for  plaintiff  In  error.  B.  D.  Gra- 
ham, Bol  Oen.,  B.  M.  Frlzaell.  and  Jno.  R. 
Cooper,  for  the  State. 

ATKINSON,  J.  Judgment  reversed.  All 
Ibe  Justices  concur. 


ALABABIA  GRBAT  SOUTHERN  R.  00.  v. 
DAVIS. 

(Supreme  Court  of  Georgia.  Dec.  12,  1906.) 
Appkai.— JlEvnw. 

No  error  of  law  was  complained  ot  the 
evidence  autiioriaed  the  verdict  and  no  snfB- 
cieut  reason  has  been  diown  for  revendng  the 
Judgment 

(SyltaboB  by  the  Court; 

Brror  from  Superior  Court  Dade  Coontr* 
A.  W.  Flte,  Judge. 

Action  by  W.  W.  Davis,  by  his  next  friend, 
against  the  Alabama  Great  Sootbem  RaU- 
road  Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Afilrmed. 

Tbe  plaintiff,  by  his  next  friend,  bron^t 
Buit  against  the  railway  company,  alleging 
that  be  was  an  Infant  10  years  of  age,  and 
was  a  passoiger  upon  the  train  of  defendant 
and  that  when  he  arrived  at  bis  destination 
an  onploye  of  the  defoidant  who  was  stand- 
ing at  tbe  st^  of  the  car  from  itbl^  be 
was  alighting,  caught  him  roughly  and  tans- 
ed  him  to  strike  his  knee  against  some  por- 
tion of  tbe  car  or  steps',  and  as  a  result  bis 
knee  was  bruised,  strained,  and  dislocated, 
from  -which  he  has  suffered  great  pain,  and 
continues  to  suffer.  The  defendant  in  Its 
answer,  denied  all  material  auctions  at 
the  petition.  Tbe  trial  resulted  in  a  verdict 
for  the  plaintiff  for  91,200l  Tbe  defendant 
filed  a  motion  for  a  new  trial  upon  tiie  gen- 
eral grounds,  and  also  upon  the  ground  that 
the  verdict  was  excessive.  The  motion  was 
overruled,  and  tbe  defendant  excepted. 

J.  B.  Jacoway,  for  plaintiff  in  error.  B.  T. 
Brock  and  B.  J.  &  J.  McCann.  for  defendant 
In  error. 

COBB,  P.  J.  (after  statlDg  the  forcing 
facts).  The  evldmce  of  tbe  plaintiff  amply 
authorized  a  finding  that  he  was  roughly 
handled  by  the  employ^  of  the  railroad  com- 
pany who  assisted  him  from  tbe  train,  and 
that  as  a  result  of  this  treatment  his  knee 
was  Injured  by  being  struck  against  some 
part  of  the  car.  Tbe  evidence  for  tbe  de- 
fendant was  In  direct  conflict  with  this  evi- 
dence; the  employ^,  who  It  Is  claimed  Inflict- 
ed the  Injury,  denying  that  he  assisted  tbe 
plaintiff  or  touched  blm  In  any  way  when  be 
was  allghtii^  from  the  car.  All  this  evidence 
presoited  questions  for  the  Jury,  and  tbelr 
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fisdiDg  to  tbe  matter,  harlns  met  wltb  tbe  ap- 
proTal  of  the  trial  Judge,  will  not  be  disturb- 
ed by  this  court  There  was  some  evidence 
that  the  knee  was  dislocated,  but  there  was 
B  conflict  on  this  point  It  was  shown,  by 
the  testimony  of  the  ptalntUf  and  his  mother 
and  father,  that  he  had  never  entirely  recov- 
ered  from  tbe  injury  to  bts  knee,  and  that  he 
still  snffered  pain.  The  trial  took  place  a 
year  or  more  after  tbe  Injury  is  alleged  to 
have  occurred.  It  cannot  be  said  that  tbe 
evidence  authorized  a  flodlng  that  tbe  injury 
was  permanent,  but  Uien  was  some  evidence 
tbat  pain  or  inconvenience  resulting  from  the 
injury  might  continue  for  some  time.  While 
the  verdict  is  full,  we  are  not  authorized  to 
say,  as  a  matter  of  law,  tbat  It  was  so  ex- 
cessive as  to  Justify  tbe  conclusion  that  tbe 
Jury  were  animated  by  prejudice  or  bias. 

Judgment  affirmed.  All  tbe  JTustlcea  con- 
cur. 


rnUODR  T.  STATEL 
(Supreme  Court  of  Georgia.    Dec.  11,  1906.) 

1.  HOUCIDB— AaUULT  WITH  InTEHT  TO  KILL. 

Hie  charge  of  the  court  on  the  subject 
of  trespass  on  the  property  of  another  as  a  de- 
fease to  nn  assault  upon  such  other  with  a  dead- 
ly weapon  was  fully  aa  favorable  to  the  defendr 
ant  as  tbe  evidence  aathorlEed. 

2.  Saub— Inbtbuotion— Reasonabls  I'kabs. 

There  was  no  error  in  not  charging  to  the 
effect  that  if  the  defendant  shot  the  person  in- 
jured, and  in  so  doing  acted  under  the  tears 
of  a  reaacHiable  man  that  sach  person  was  at- 
tempting to  seduce  or  debauch  his  daughter,  if 
death  had  ensued,  it  would  not  have  been  mur- 
der. The  doctrine  of  reasonable  fears  is  not  ap* 
plicable  to  such  a  case,  nor  did  the  evidence 
authorise  such  a  charge. 

[Eld.  Note.— For  cases  in  wMt,  see  Gent  Dig. 
vol.  26.  Homicide,  |  128.1 

S.  Sauk. 

Evidence  that,  Just  after  the  shooting  took 
place,  a  person  present  said  to  the  accused  that 
he  had  made  a  mistake  and  ought  not  to  have 
shot  the  hoy  who  was  Injured,  and  that  tbe  ac- 
cused replied  that  he  had  done  wrong,  was  ad- 
missible. 

(Bd  Note.— For  casss  In  point  see  Cent  Dig. 
vol.  14^  Criminal  £aw,  H  816,  817.] 

4.  Saki— Btideitcb. 

The  vsrdlet  was  amply  snstained  titF  Um 
evldenee. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Towns  Gooih 
ty;  J.  J.  Elm0^,  Judge. 

Lee  Fuller  wu  convicted  of  assault  and 
brings  error.  Affirmed. 

I.  Lb  Oakee,  for  plalntUT  In  error.  W.  !&. 
Cbart»B,  SoL  QflSL,  tar  fbB  Stateu 

LUMPKIK,  J.  Judgmoit  affirmed.  AH 
the  JoaUoM  amcar. 


MBHORANDUH  DECISIONS. 


LEWIS  V.  DOUGLAS  COUNTT  00-OP- 
EBATITB  STORE.  (Supreme  Court  of  Qeor^ 
^  Aug.  17,  1906.)  Error  from  Superior  Court 
Douglas  Counbr:  A.  L.  Bartlett  Judge.  Ac- 
tion between  Elen  Lewis  and  the  Douglas 
County  OM^rative  Store.  From  an  order 
granting  a  new  trial,  Lewis  brings  error.  Re- 
versed. J.  8.  Janes,  for  ^aintiif  In  error. 
J.  H.  Blf^jarty  and  Roberts  St  Hntdiison,  for 
defendant  In  error. 

ATKINSON,  J.  The  verdict  In  this  case 
was  required  foy  the  evidence,  and  It  was  er- 
roneous for  the  judge  to  grant  a  new  trial. 
Judgment  reversed.  All  the  Jostlees  concur, 
except  FISH,  C.  J.,  absent. 


ABRINGTON  v.  ARRINOTON  et  aL  (Su- 
preme Ckiurt  of  North  Carolina.  Sept  26, 
1906.)  Appeal  from  Superior  Court,  Vance 
County;  Ward,  Judge.  Action  by  Pattie  D. 
B.  Arrington  against  J.  P.  Arrington  and  an- 
other. From  an  order  refusing  an  a^leation 
tor  reinstatement  of  tbe  eanse  on  the  dvll  la- 
sue  docket  plainttff  appeals.  Affirmed. 

PEU  CURIAM.  We  gather  from  the  manu* 
script  srgnment  filed  in  tnls  court  by  tha  plain* 
tiff  in  person  that  her  object  in  desiring  a  reio" 
statement  of  the  cause  Is  to  reopen  tne  same 
and  have  another  reference.  The  case  came  be- 
fore this  court  at  February  term,  1894  (114 
N.  C.  101,  19  S.  E.  801),  and  upon  exceptions 
to  the  report  of  tbe  referee.  In  an  elaborate 
opinion  by  Shepherd,  O.  J.,  all  the  matters  in 
controversy  were  decided  and  "the  case  re- 
manded, in  order  that  judgments  may  be  entered 
in  accordance  with  the  opinion  of  this  court" 
The  record  of  the  case  since  then  Is  not  before 
us,  but  we  assume  as  a  matter  of  course  that 
such  final  ju^ments  have  l<mg  since  been  en- 
tered. There  was  nothing  presented  to  Judge 
Ward,  or  in  the  papers  sent  here  on  tills  ap- 
peal fnmi  his  ord^,  which  discloses  a  necessity 
for  a  further  reference,  or  for  relnstatixig  the 
case  on  (be  docket  of  the  superior  conrt  Tbe 
ordw  of  his  hmor  in  the  superior  court  is  af- 
flrmed. 


DUFFY  v.  FIDELITY  MUT.  LIFE  INS. 
CO.  (Supreme  C^urt  of  North  CJaroHna.  Nov. 
8,  1906.)  Action  by  Charles  Duffy,  Jr..  against 
the  Fidelity  Mutual  Life  Insurance  Company. 
Judgment  for  plaintiff,  defendant  appeals.  Af< 
finned.  J.  W.  Hinsdale  &  Son  and  W.  W.  Clark, 
for  appellant  W.  D.  Mclver  and  O.  H.  GdIoo, 
for  appellee. 

PER  CURIAM.  This  appeal  is  governed  by 
the  decision  made  In  the  case  of  Duffy  v.  Insnr- 
ance  Co.,  141  N.  C.  — .  55  S.  E.  79.  For  the 
reasons  therein  stated,  the  judi^ut  must  he 
affirmed. 


STATE  V.  ALS0BR00K8.  (Supreme  Court 
of  North  Carolina.  Oct.  80,  19()6.)  Appeal 
from  Superior  Court,  Union  County;  Moore, 
Judge.  Gus  AlBobrooke  was  convicted  of  fall- 
ing to  work  the  road,  and  he  appeals.  Affirmed. 
A.  M.  Stack,  for  anttUant  Walter  Glark,  Jr., 
for  the  State. 

PER  CURIAM.  We  have  given  the  case  doe 
consideration,  and  are  of  opinion  that  there 
are  no  errors  alleged  which  give  the  defendant 
any  Just  ground  of  c(»nplaint  The  Judgment 
against  him  Is  sffirmed.  No  emub 
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Of  hnsbaod  bar  to  dower  of  wife,  see  "Dower," 

f  ^ 

Of  insnrance,  aee  "Inanrance,"  |  6. 

Of  right  of  war  of  raUroad.  aee  "Bailroada," 

ABATEMENT. 

Of  nnlaanc^  aee  'Ttalaane^"  ||  1.  2. 

ABATEMENT  AND  REVIVAL 

Appealabflity  of  judgment  abating  action,  aee 

^^^Anpeal  and  Qrror,"  I  2. 
Jodgment  as  bar  to  another  action,  aee  "Jadg- 

ment,"  I  & 

Plea  In  abotement  on  ground  of  defecta  In  In- 
dictment or  Information,  see  "Indictment  and 
Information,"  f  4. 

Revival  of  judgment,  aee  "Judgment"  |  12. 

Right  of  action  br  or  against  personal  rapre- 
aentatlTa,  aee  ''BxeentotB  and  Adnilnlatnf 
bwa,*'  i  4, 

BobaUtotion  of  parties,  see  "Parties,**  1 1. 
I  1.  Deaik  of  pMrtj  and  voTlTal  of  ae- 

*Whwe  a  ninw  was  injured  at  the  same  time 
witii  her  father,  if  the  ri^t  of  action  aroae 
la  the  faUier,  and  Iw  died  bef6re  suit  was 
brought,  the  eanse  ot  action  did  not  surrlve  to 
the  mother;— King  r.  Southern  Bj.  Co.  (Oa.) 
965. 

ABDUCTION. 

See  "Seduction.** 

I  1>  OCoBSM  amd  vespoBslimitr  tbere> 
f«r. 

*The  offense  of  abduction  denounced  hy  Be- 
Tisal  190C,  I  88CS,  held  not  eBtablished  where 
there  is  no  force  or  Inducement,  and  the  de- 

Sarture  <a  the  child  from  the  custody  of  the 
&(her  la  Tolnntarr*^-State  t.  Burnett  (N.  C) 
72. 

*To  conatitnte  tba  abduction  of  a  child  in 
violation  of  Bevisal  1905,  |  3808,  Jkettf  not  nec- 
essary to  prove  that  tbe  taking  away  of  the  child 
was  against  the  fktlier'a  vrlll. — State  v.  Burnett 

<N.  CO  72. 

I  2.  ProsMntlon  and  panlsHatnt. 

*One  cbaned  with  the  abduction  ot  a  child  in 
violation  of  Ite^aal  1905,  |  83^  has  the  bor- 
den  of  establishing  the  defniBe  that  the  carry- 
ing awu  of  the  child  was  with  the  father's  con- 
sent— State  T.  Burnett  (N.  C.)  72. 

An  instruction  on  a  trial  for  abduction  held 
saScientlT  favorable  to  aoeuaed< — State  t*  Bur- 
nett (N.  d)  72. 

ABETTORS. 

To  homicide  aM  "Homicide,"  |  6. 


ABSTRACTS. 

Of  record  on  api)eal  or  writ  of  error,  see 
"Appeal  and  Brror,"  1  11. 

ABUSE  OF  PROCESS. 

See  "Process,"  |  4. 

ABUTTING  OWNERS. 

Assessments  for  expenaes  of  public  Improve 

menta,  see  "Municipal  CorporationB,"  |  4. 
Compensation  for  taking  of  or  injury  to  lands 

or  Msements  for  public  use,  see  *'Bminait 

Domain,"  H  2,  4. 
Bights  In  Ughwaya  in  general,  aee  "Hlg^ 

ways,"  I  1. 

Bights  in  streets  In  dtlas,  see  "Municipal  C!or> 
poratioos,"  I  8. 

ACCEPTANCE. 

Of  assessments  by  mutual  benefit  insurance 

asaodatlon,  see  "Insurance,"!  14. 
02  goods  sold  In  general,  aee  "Solea,"  |  4. 


ACCESSION. 


Intannixtnre  of 
fusion  of 


of  aanu  Undt  aae  "Ccm- 


ACCESSORIES. 

To  hAmlctde,  see  ''Homldde,'*  |  & 

ACCIDENT. 

Cause  of  death,  see  "Death,"  I  1. 

Cause  of  personal  injuries,  see  "NegUgence,** 

ACCOMMODATION  PAPER. 

See  "BUla  and  Notes." 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement';  "Payment*; 
"Release." 

'Where  there  is  an  agreement  to  settle  a 
controverted  demand  for  a  consideration,  all 
or  a  portion  of  which  is  executory,  the  defend- 
ant may  plead  the  same  as  an  accord  and  satis- 
faction by  making  proper  averments  of  per- 
formance.— Hayes  v.  At^ta  &  C.  Air  Line  B. 
R.  (N.  O.)  437. 

ACCOUNT. 

Accounting  by  executor  or  administrator,  see 
"Executora  and  Administrators,"  §  5. 

Accounting  by  receiver,  see  "Reoeivert)."  S  3. 

Accounting  in  proceedlnga  to  aet  add*  torft> 
closure  sale,  see  "Uort^ges,**  |  S. 
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ACCRUAL 

Of  rfsbt  of  mction,  M*  "limltatloii  At  Ae- 

tlOM,"  §1. 

ACKNOWLEDGMENT. 

Ab  ratification  of  liutnranee  policy,  we  "In- 
surance," I  2. 

Of  deeds  for  registration,  see  "Deeds,"  |  2. 

Operation  and  effect  of  admissions  as  evi- 
dence, see  "Criminal  Law,"  f  6;  "Evidence," 
I  6. 

Operation  and  effect  of  admissions  as  ground 
of  estoppei,  see  "Estoppel,"  fi  2. 

I  1.  NatvM  mmA  aoeaaslty. 

*A  deed  registered  upon  an  nnanthorized 
probate  cannot  be  introduced  in  evidence  to 
show  link  in  chain  of  title.— Allen  t.  Borcb 
(N.  O.)  864. 

I  S.  Taldnc  mnd  MrtlflMte. 

*The  RcknowledKment  to  a  bill  of  sale  ex- 
ecuted in  another  state,  held  anfflcient  as  a  sub- 
stantial compliance  with  the  Tlr^nia  ■tatate.— 
BulliTan  t.  Gum  (Va.)  SS5. 

ACTION. 

Abatement,  see  ''Abatement  and  BeTiTal.** 
Accrual,  see  "Limitation  of  Actions,"  |  1. 
Bar  by  former  adjadi cation,  aee  **Jnd^nent," 

i 

Commencement  wltbin  period  of  limitation,  see 
"Limitation  of  Actions,"  i  L 

JuriedictioD  of  courts,  see  "Courts." 

Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  eee  "Malicious  Prosecution." 
Pendency  of  action,  see  "Lis  Pendens." 
Bes^raining  action  at  law,  see  "Injunction," 

Survival,  see  "Abatement  and  Revival,"  (  1. 

Action*  hetioeen  partiet  in  particular  relotioRS. 
See  "Master  and  Servant,"  i  10. 
Co-tenants,  see  "Partition,"  |  1. 

Actions  &y  or  against  particular  cUttte*  of 
peraont. 

See  "Brokers,"  S  2;  "Carriers,"  »  1-0;  "Ex- 
ecutors and  Administrators,"  (  4;  "Guard- 
ian and  Ward,"  i  3 ;  "Infants,"  {  4 ;  "Mas- 
ter and  Servant"  I  13 ;  "Parent  and  Child" ; 
"Sherifib  and  Constables,"  i  1. 

Assienees,  see  "Assignments,"  |  2. 

Bantt,  see  "Banks  and  Banking,"  S  2. 

Bank  officers,  see  "Banks  and  Banking,"  I  1. 

Taxpaj'ers,  see  "Municipal  Corporations,"  i  8. 

Trustees,  see  "Trusts."  f  6. 

Particular  causes  or  grounds  of  action. 

See  "Bills  and  Notes,"  8  3;  "Conspiracy"; 
"Death,"  8  1;  "Fraud."  S  1;  "Insurance.'' 
H  13,  14;  "Jadgment"  8  13;  "MaliciouB 
Prosecution,"  |  3 j^'Negligence,"  S  2;  "Torts"; 
"Trespass";   "Work  and  Labor.^' 

Abuse  of  process,  see  "Process,"  f  4. 

Breach  of  contract,  see  "Contracts,"  S  4: 
J'Sales,"  II  7,  8;  "Vendor  and  Purdiaser,^ 

BrcRtii   of  contract  for  suivort  of  bastard, 

see  "Bastards,"  S  1- 
Breach  of  contract  of  carriage,  aee  "Carriers," 
„8  4. 

Breach  of  contract  required  by  statute  of  frauds 
to  be  in  writing,  see  "Frauds,  Statute  <tf," 
8  6. 

Breach  of  covenant,  see  "Covenants,"  |  8. 
Breach  of  warranty,  see  "Sales,"  8  8. 
Compensation  of  broker,  aee  "Brokers,"  |  2. 
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Deli^  In  delirery  of  lUpment,  see  ''Carrivn," 

Discharge  from  em^oyment,  see  "Master  and 
Servant,"  8  1. 

Failure  to  deliver  or  mlsdellTerr  of  goods  ship- 
ped, see  "Carriers,"  8  1. 

Fires  caused  by  operation  of  railroad,  aee 
"Railroads,"  8  14. 

Foreign  judgment,  see  "Judgment,"  I  13. 

Injuriea  from  defect  in  bridge,  see  *%ridces.** 
1  2. 

Injmrlea  to  animals  caused  !»'  opermtltHi  of 
railroad,  see  "Railroads,"  f  IS. 

Injuries  to  i^operty  from  <q>««tion  of  raUroad, 
see  "Railroads,"  {  7. 

Insurance  premium  note,  see  "iBiurancc,**  1  3. 

Loss  of  or  Injury  to  passenger's  effects,  aee 
"Carriers,"  I  9. 

Nurligence  of  bank  officers,  see  "Banks  and 
Banking."  I  1. 

Personal  Injuriea,  see  "Carriers,"  |  6;  "Hus- 
band and  Wife,"  8  3 :  "Master  and  Servant." 
1  10;  "Railroads,"  U  10-12;  "Street  Rail- 
roads," I  2. 

Price  of  goods,  see  "Sates,"  |  7. 

Recovery  of  Dank  deposit  see  "Banks  and 
Banking,"  8  2. 

Recovery  of  land  sold  by  vrador.  see  "Vendor 
and  Purchaser,"  |  8. 

Recovery  of  payment,  see  "Payment,"  I  3. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  t  4. 

Services,  see  "Work  and  Labor." 

Taking  of  or  injury  to  property  In  eKenrise 
of  power  of  eminoit  dcnnaln,  aee  "EminMit 
Domain,"  |  4. 

Wnmgfnl  attachment,  see  "Attadunent,"  i  4. 

PortjoKlor  form*  of  aetvm. 
See  "BJectment";  '^lerln'*;  **rrespasi."  I  2. 

Porttoulor  forms  of  special  rdic/. 

See  "Divorce";  "Injunction";  "Partition,"  I 
1;  "Quieting  Tltl^;  "Specific  Performance." 

Abatement  of  nuisance.'  aee  "Nuisance,"  1  1. 

Admeasurement  or  assignment  of  dower,  see 
"Dower,"  8  2. 

Alimony,  see  "Divorce,"  |  8;  "Husband  and 
Wife/*  8  4. 

Cancellation  of  written  Instrument,  see  "Can- 
cellation of  Instruments." 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  TiUe." 

Enforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  8  2. 

Eatablisbment  and  enforcement  of  charity,  see 
"Charities,"  8  1. 

Establishment  and  enforcement  of  trust,  see 
"Trusts,"  S  e. 

Establlshmoit  of  bonndarles.  aee  "Boundaries," 
I  2. 

Establishment  of  will,  see  "Wills."  8  2. 

Foreclosure  of  mortgage,  see  "Mortgagee,"  I  4. 

RefCHrmation  of  written  instrnment,  see  "Ref- 
ormation of  Instruments." 

Removal  of  cloud  oa  tiUe,  see  "Qoietiiut  Title." 

Restraining  nuiSBnce^  see  "NalauK^'*  1  2. 

Separate  maintenance  of  wife,  see  '^usbaBd 
and  Wife,"  |  4. 

Setting  aside  f raudnlent  conveyuic^  see  "Fcaud- 
olent  Conveyances,"  |  2. 

Particular  prooeedittgt  in  aotion*. 

Sea  **AK»arance" ;  "Gonttainance" ;  "Costs"; 
"Damages";  *1>epodtions" ;  "Dismissal  and 
N<mnilP':  "Bridenos";  "Bxecntion";  "Judg- 
ment"; ''Jury";  "Limitation  of  Actions"; 
"Motions" ;  "Tarties" ;  "Pleading" :  "Pro- 
cess" :  "Reference"  ;  "Removal  of  Causes" ; 
"Trial" ;  "Venue." 

Bill  of  particulars,  see  "Pleading,"  |  6. 

Default,  see  "Judgment,"  8  8. 

Nonsuit,  see  "TriaC"  8  6. 

Notice  of  action,  see  "Frooan^"  1  IL 
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Berlval  of  JndnQent  see  "Jadsment,**  |  12L 
Verdict.  Me  '•Triml.'^  i  14. 

ParUetdar  rtmtHe*  m  or  incident  to  ««Moiu. 
See  -Attachment"  I   "Ball,"  I  1;  "Ganiish- 

ment" ;   "Injunction" ;  "Beceivera." 
Notice  of  pend«iC7  of  aetitm,  see  **Lii  Pendcna 
Ste^  of  proceedlnga,  aee  "Appeal  and  Error,' 

JProeeeiinfft  in  exercite  of  tpeeial  or  Umittd 
jtiritdietiona. 
Courts  of  limited  jnriBdiction  in  general,  lee 

••Conrta,"  {  3. 
Criminal  proeecutions,  see  "Criminal  Law." 
Suits  in  eqaitr,  see  "Eqnitr." 
Suita  in  justices'  conrts,  aee  "Jnsticea  of  the 

Peace,"  {  S. 

B^viov  of  pnweedtHff*. 
See  "Appeal  and  Error";  "CertioKari** :  *^ni- 
" ;  i  ttj  "BxceptloiM.  BUI  of" j  "Judgment," 
6  ^ '"Justices  of  the  Peace,''  I  4;  "Mew 

ACTION  ON  THE  CASE. 

See  "TrespaiB,**  |  2. 

ADEQUATE  REMEDY  AT  UW. 

Effect  on  jurisdiction  of  equity  to  abate  nula- 
■nce,  see  "Nuisance^"  f  1. 

ADJOINING  LANDOWNERS. 

See  'boundaries.'* 

ADJUDICATION. 

Of  courts  in  general,  see  "Courts,"  |  2. 
Operation  and  effect  of  former  adjudication,  tee 
"Jndipnent,"  IS  8,  8: 

ADMEASUREMENT. 

Of  dower,  see  "Dower."  |  2. 

ADMINISTRATION. 

Of  cbaritr.  see  "Obaritiea,"  |  1. 
Of  estate  of  decedent,  aee  "Executors  and  Ad- 
mi  nietrators." 
Of  estate  of  ward,  see  "Guardian  and  Ward," 

O^  property  by  receiver,  see  "Receivers,"  |  2. 
Of  trust  property,  see  "Troste,"  |  4 

ADMISSION. 

To  practice  law.  see  "Attorney  and  Client,"  1 1. 

ADMISSIONS. 

As  evidence  in  civil  actions,  aee  "Evidence,"  S  6. 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law."  I  6. 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  "Estoppel,"  |  2. 

ADVANCEMENTS. 

Of  ^  Hrrant,  see  "Master  and  Benrant," 

ADVERSE  CLAIM. 

To  real  property,  sea  "Quieting  Title." 


ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
Between  co-tenants,  see  "Tenancy  in  Common,** 
fi  1. 

Directing  Terdlct  on  issue  of,  see  "Trial,"  S  S. 
Of  property  of  infant,  aee  ^'Infants,"  |  1. 

i  1.  HaCop*  uA  Monlaltea. 

'Constructive  posseeuon  of  lands  defined^ 
Harrias  v.  Howard  (Qa.)  00. 

*The  successor  of  a  railroad  company  Xeld  to 
have  acquired  color  of  title  to  the  full  width  of 
200  feet,  though  the  instrument  at  conveyance 
merely  described  it  as  the  nantor's  "right  of 
way.' —Bennett  t.  Atlantic  Coast  Line  B.  Oo. 
(Ga.)  177. 

*Facta  held  to  constitute  sufflciept  adverse 
possession  under  color  of  title  to  ripen  into  an 
mdefeaaible  tiUe.— WaU  v.  Wall  (N.  C.)  283. 

'Possession  of  land  under  verbal  consent  of 
owner  Aeld  insufficient  to  ripen  Into  title  with* 
out  disavowal  of  own^s  title.— Thompson  t. 
Camper  (Va.)  674. 

'limitations  do  not  apply  in  &vor  of  one 
claiming  coal  in  state  of  nature  In  place  not  de- 
veloped, for  want  of  adverse  actual  poaseadfm^ 
Newman  v.  Newman  (W.  Ya.)  377. 

{  8.  Operation  and  eSeot. 

*A  devise  in  a  will  held  to  contain  a  sufficient 
description  to  operate  as  col<v  of  title.— Har- 
rias v.  Hbwmzd  (Ga.)  S9. 

A  devtoe  of  land  nnder  a  will  duly  recorded 
may  give  cotor  of  title. — ^Harrias  t.  Howard 

(Ga.)  69. 

Adjacent  owners  may  be  In  constructive  pos- 
session of  the  same  land,  being  included  in  tbe 
boundaries  of  each  tnoL — Harrisa  t.  Howard 

(Ga.)  59. 

{  3.  Pleadlnc.  vrldenes,  trial,  and  r». 
Tlew. 

In  an  action  to  enjoin  a  trespass  on  its  right 
of  way,  a  certain  instruction  held  erroneous. 
—Bennett  v.  Atlantic  Coast  Line  R.  Co.  (Ga.) 
1T7» 

ADVERTISEMENT. 

Publication  of  process,  see  "Process."  |  2. 

AFFIDAVITS. 

Sea  'T>^^tIonB.'' 

Parttoutttr  proeeedinffe  or  purpoiee. 
See  "Garnishment,"  S  1 ;     "Injonctioo,"  |  4. 
Illegality  of  municipal  assessment,  see  "Munici- 
pal Corporations,''  8  4. 
Inability  to  pay  costs,  see  "Costs,"  |  2. 
Publication  of  process,  see  "Process,"  §  2. 
Registration  of  deed,  see  "Deeds."  i  2. 
TransfCT  Of  cause,  see  "Criminal  Law,"  |  28^ 

AGENCY. 

See  "Principal  and  Agent" 

AGREEMENT. 

See  "Contracts." 

ALDERMEN. 

See  "Municipal  Corporation^"  ||  4,  5. 

ALIAS  SUMMONS. 

See  "Process,"  t  1- 
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ALIBI. 

Instractfons  u  to  defense  of,  an  "Oriminal 

Law,"  {  14. 

ALIENS. 

Actinia  by  nonresldeiit  alien,  for  death  of  rea- 
ident  alien,  aee  "Death,"  |  1. 

AUMONY. 

Set  *'DlToree,"  |  S;  **HnBband  and  Wife,**  I  4. 

ALLOTMENT. 

Of  luHneatead.  see  "Homestead,"  I  1. 

ALLOWANCE. 

To  lurriTlDK  wife,  huaband,  or  children  of  d^ 
cedent,  aee  "Ezecators  and  AdminlBtratora," 

ALTERATION. 

Of  jieoKraphieal  or  political  dlriaiona,  see  "Ma- 
nki^  Gorporationi^"  |  1. 

ALTERATION  OF  INSTRUMENTS. 

See  "Beformation  of  Initnunenti.'' 
Alteratioii  of  deed,  see  "Deeda,"  1  1. 

AMBIGUITIES. 

In  pleading^  aee  ^Ttaadlng  .**  1 1. 

AMENDMENT. 

Oy)leadInj  to  eifect  change  of  partiee,  tee  *Tar- 

Of  ^x»ss  paiding  appeal,  see  "Appeal  and  Er- 
ror," I  5^. 

In  parUcviar  reoiedte*  or  tpedal  juritdictiona. 
See  "Parties,"  8  2;  "Trial."  S  16. 
Of  partumlar  act*,  itutrmnent$,  or  proceedinfft. 
See  "Indictment  and  Information,"  |  5;  "Pro- 
cess." S  3. 
Pleading,  see  'TIeading"  SI  8,  4. 
Becord  on  appeal  or  writ  of  «ror,  aee  "Appeal 
and  Error,'*^  §  13. 

AMOUNT  IN  CONTROVERSY. 

Jnrisdictional  amount,  see  "Appeal  and  Error," 
{  2;  "Jnatioea  of  the  Peaee^^'^f  2. 

ANIMALS. 

Barking  of  dogs  conatitnthig  nnisance,  see  "Nuis- 
ance,  S  1.  .         „„    .  , 

Borial  of  in  mnniclpal  corporation,  see  "Munici- 
pal Corporations,^'  $  2. 

Oarriage  of  live  stock,  see  "Carriers,"  8  2. 

Inadequate  or  excessive  damages  for  injuries  to 
see  ^Damages,"  8  2. 

Injuries  from  operatic  Of  railroads,  see  "Bail- 
roads,"  8  13. 

*When  a  hone  ia  hired  for  a  pardeular  trip 
and  is  used  for  a  further  trip,  such  deviation 
alone  will  not  render  the  hirer  liable  for  the 
horse  dying,  without  proof  that  its  death  came 
from  its  use  for  the  further  trip. — Carney  v. 
Bease  (W.  Va.)  729. 

*If  a  horse,  hired  to  work,  wUle  at  work 
becomes  exhausted  and  sick,  the  him,  knowing 
its  condition,  must  desist  from  so  working  i^ 


else  if  it  die  he  will  be  liable  for  Its  Taloe.— 
Caroey  T.  Bease  (W.  Va.)  729, 

ANSWER. 

Ia  pleadfaiK.  see  "Bnoity.'*  8  2. 

APPEAL  AND  ERROR. 

See  "Oerttorari";  "Bzoeptioiu.  Bill  oT;  "Nnr 

Trial." 

A^jpellate  jjorisdictlon  of  particular  eonrtt.  see 
CostJ°8w  "iowts,"  8  1. 

Review  of  proceedinas  of  Jostlces  of  the  peace, 
aee  "Jostloea  of  ^e  Peace,"  8  4. 

Review  in  parUoular  dvO  actiona. 

See  Divorce,"  8  8. 

Revietp  <n  tpeddl  proeeedini^  ■ 
See  "Habeas  Corpus,"  8  2 ;  "Mandamna,**  8  3. 

JZei;i«w  of  criminal  proteattioiu. 
See  *X]rlinlnal  Law,"  88  2^2»;  ^'Homidde,"  S  3. 

8  !•  Hatara  ud  torn  of  reaaedy. 

*A  party  who  loses  on  appeal  to  the  Suprenu 
Court  cannot  review  its  deddon  by  second  ap- 
peal, but  tive  only  way  ia  by  petitiifm  to  rehear.— 
Holland  v.  Seaboard  Air  tine  By.  Go.  (N.  G.) 
886. 

Where  an  appeal  haa  been  dismissed  for  fail- 
ure to  deposit  with  the  clerk  of  the  Supreme 
Court  amount  to  pay  for  printing  the  record, 
as  provided  by  Code  1906,  c  135,  8  IS,  the 
appeal  may  be  renewed  at  any  time  within  the 
two  years  from  the  judgment^Kelaer  r.  Cmr- 
den  (W.  Va.)  64». 

I  S.   DedaloiiB  rerlewable. 

*An  appeal  held  not  to  lie  to  the  Supreme 
Court  from  an  order  of  the  superior  court  re- 
manding the  cause  to  tiie  clerk  in  condemnatioa 
proceedInn.--Carolina  ft  T.  S.  B.  Co.  t.  Bailey 

(N.  ajna 

*Befusal  of  court  in  an  eqaity  suit  to  grant 
reference  to  take  evidence  is  not  appealable. — 
Fludd  v.  Equitable  Life  Assur.  Soc.  (S.  C)  702. 

*Where  on  appeal  from  a  justice  the  Jniy 
fonnd  "for  the  defendant,"  and  the  oonrt  rui- 
dered  judgment  for  costs,  but  no  final  judgment. 
heid,  that  a  writ  of  error  would  not  lie.— Ritcliie 
County  Bank  v.  Bee  (W.  Ya.)  880. 

*A  ju^ment  founded  on  an  erroneous  con- 
struction of  a  statute,  which  makes  its  enforce- 
ment conflict  with  constitutional  guaranties. 
held  reviewable  without  regard  to  the  amooat 
in  controversy.— Underwood  ^^TpewritOT  Co.  t. 
Piggott  (W.  Va.)  664. 

A  judgment  Improperiy  abating  an  action  on 
a  ground  which  precfudea  fnrther  prooeedings  is 
appealable.— Underwood  Typewriter  Ok  T*ig- 
gott  (W.  YaO  664. 

8  3.   Bifht  of  review. 

•Under  va.  Code  1904,  8  3454,  a  commieaiona- 
appointed  in  a  decree  directing  a  resale  of  land 
heuL  not  entitled  to  appeal  fnuo  a  decree  aet- 
ting  aaide  the  decree  for  resale.— Brown  t.  How^ 
ardft  Whitehead  (Va.)  682. 

8  4.   IPnaentallon  aad   reaorvatlaa  la 
lower  oonrt  of  cronBda  ^  rerlaw. 

Assignment  of  error  Asia  suiBcient. — Kirkland 
V.  Atlantic  A  B.  By.  Co.  (6a.)  23. 

*A  ground  of  a  motion  for  a  new  trial,  as- 
signing as  error  a  mere  fragmentary  part  of 
the  sentence  in  the  charge,  held  too  UMomjdete 
and  to  furnish  no  ground  for  reveraaL— Hellasd 
V.  WUliama  (Oa.)  1023. 
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An  exception  to  the  fsllure  of  tb«  faige  to 
reduce  bis  charge  on  the  law  to  writing  Is  taken 
in  time  if  first  set  ont  In  appellant's  "case  on 
appeal." — E&wyer  t.  Boanoke  B.  ft  Lumber  Oo. 

*An  excratlon  "for  errota  In  the  charge**  wu 
too  general,  and  was  unaTailable  tw  any  pnr- 

pose.-Davis  t.  Wall  <N.  G.)  86a 

Where  In  ejectment  there  was  no  evidence 
warrantlnB  an  instruction  in  favor  of  plaintiff, 
and  defendant  bad  mored  to  dismiss  the  action, 
defendant  was  not  boand  to  except  to  the  in' 
stmction^Bamtt  t.  Brewer  CN.  0^  414. 

*Error  in  argnment  of  counsel  was  not  ground 
for  reversal  where  the  court's  attention  was  not 
called  to  it  and  no  exception  was  taken  at  the 
time.— In  re  Shelton's  WUI  (N.  O.)  705. 

It  ia  too  late  on  appeal  to  raise  the  qnestion 
whether  one  of  the  issues  litigated  was  presented 
bv  the  pleadings.— National  Union  Bank  of 
Maryland  V.  HollingBwoTth  (N.  C.)  809. 

*An  exception  to  evidence  will  not  be  con- 
sidered where  the  ground  of  objection  la  not 
stated  and  the  record  does  not  show  the  ruling 
on  the  objection. — Caldwell  v.  Atlantic  Coast 
Line  R.  Co.  (8.  C)  131. 

*An  exception  settii^  forth  merely  an  extract 
from  the  diarge  without  specifying  the  error 
is  insufficient.— Tucker  v.  Southern  By.  Co.  (& 
C)  154. 

*Exceptl(ms  to  tfddence  will  not  be  con- 
sidered where  the  objection  stated  no  ground 
therefor,  where  like  evidence  was  admitted  with- 
out objection. — ^Bussey  t.  Charleston  &  W.  G. 
Ry.  Co.  (S.  O.)  163. 

'Exception  to  evidence,  without  stating  the 
objection,  will  not  be  considered.— Hagiaa  t. 
JEtna  Life  Ins.  Co.  (8.  G.)  823. 

'Judgment  will  not  be  aet  aside  oa  gronndt 
not  raised  below.— Dantsler  t.  Cox  A  uantzles 

(S.  C.)  774. 

'Where  a  bill  in  equity  shows  a  want  of  juris- 
diction, the  question  may  be  raised  for  the  first 
time  on  appeal.— Thompson  t.  Adams  (W.  Va.) 
668. 

An  exception  to  the  taking  of  a  deposition, 
made  while  it  is  in  progress,  though  noted  in 
the  deposition,  must  be  brought  to  the  notice 
of  the  court  before  hearing,  else  it  will  not  be 
regarded  on  appeaL — Whitehouae  v.  Jones  (W. 
Va.)  730. 

*0n  writ  of  error  to  a  Judgment  by  default 
after  a  motion,  under  Code  1899.  o.  134,  S 
5  [Code  1906,  J  4036],  to  set  aside  had  been 
denied,  the  aumciency  of  the  declaration  can- 
not be  assigned  as  error  if  the  matter  therein 
is  such  as,  if  well  pleaded,  would  constitute 
a  cause  of  action.— Talbott  v.  Sonthem  Oil  Go. 
(W.  Va.)  1009. 

t  5.    Reiiiilsltes    mmA    prooeedlags  for 
transfer  of  eaiuw. 

Rulings  on  demurrer  or  a  motion  to  dismiss 
in  the  nature  of  a  demurrer  to  an  answer  to  an 
equitable  petition  as  a  whole  and  to  certain 
parts  thereof  are  not  reviewable  oa  a  ^t  writ 
of  error^Foster  v.  Case  (Oa.)  921. 

A  decree  at  chambers  dismissing  a  petition  on 
moticm  cannot  be  reviewed  by  a  fast  writ  of 
error.— Iv^  v.  City  of  Rome  (Oa.)  1084. 

g  5^  Effaot  of  traiisfer  of  oanse  or  pro- 
oeedlncs  therefor. 

'Where  an  amendment  of  process  pending  an 
nppcnl  is  made  below  and  is  shown  to  the  Sn- 

Ert'me  Court,  if  It  is  properly  made  It  will  relate 
ack  to  the  time  of  service.---QanIIe7  Goal  Land 
Asa'n  T.  Spiee  (W.  Va.)  903. 


PeuAng  an  appeal  and  supersedeas  In  the 
Snprane  Gourt,  the  return  of  service  of  process 
may  be  amended  in  the  lower  court,  and  such 
tact  maj  be  shown  to  the  Supreme  Gourt  by 
supplemental  record.— Oanlley  Goal  Land  Ais'tt 
Tr%>ies  (W.  Ta.)  90S. 

t  6.   Sapersadeaa  or  stay  of  proeeedliica. 

'When  a  Judgment  granting  or  refusing  an 
injunction  Is  brought  to  the  Supreme  Court 
by  a  fast  bill  of  exceptions,  no  supersedeas 
results  from  the  filing  of  the  bill  and  a  pauper 
affidavit,  but  a  supersedeas  results  only  when 
an  order  has  been  passed  by  the  Judge,  under 
Civ.  Code  1805,  {  492S.— Stokes  v.  Stokes  (Ga.) 
1023. 

Where,  In  proceedli^  tor  contempt  for  failnxe 
to  pa^  alimony  and  attorney's  fees,  the  judge 
commits  respondent  to  Jail,  and  exceptions  are 
taken.  It  Is  within  the  discretion  of  the  judge 
to  grant  a  supersedeas  on  respondent's  giving 
a  bond  conditioned  to  comply  with  the  order.— 
Stokes  T.  Stokes  (Ga.)  10&. 

8  7.  Booord  amd  proeeedUan  not  1b  vea- 
ord— Matters  to  1m  hows  xae- 

ord. 

A  bill  of  exceptions  to  the  opinion  of  the  coun- 
ty court,  under  Code  1906,  c.  39,  8  48,  is  a  part 
of  the  record  if  it  shows  that  the  bill  was  signed 
by  the  commlaalonen  or  a  majority  of  tiwm  at 
the  same  term  of  court  at  which  the  trial  took 
place.— Jones  v.  Banner  (W.  Va.)  657. 

5  8.   ^—  Soope  and  oontonts  of  reeord. 

'Under  Code  1906,  c  131,  S  9,  a  bill  of  ex- 
ceptions signed  by  a  judge  In  vacation  within 
30  days  after  the  adjournment  of  the  term  Is 
not  a  part  of  the  record  unless  the  Judge  cer- 
tified the  bill  and  the  order  certifying  it  was  re- 
corded.—Jonea  V.  Banner  (W.  Va.)  657. 

8  9.  — —  NeooBsltr  of  bill  of  exeeptlonaf 
ease,  or  statemoat  af  facts. 

'Bill  of  exceptions  heU  not  necessary  to  pre- 
sent ruling  of  trial  court  on  motion  for  bill  of 

Eirtlcnlars  in  record  for  review.— Blue  Ridge 
[ght  &  Power  Co.  v.  Tutwiler  (Va.)  639. 

Exception  held  saved  so  that  it  may  be  re- 
viewed by  the  appellate  court.— Williams  & 
DavisBon  Go.  v.  Ferguson  Contracting  Go.  (W. 
Va.)  1011. 

810.           Ooateata,  lettle- 

ntent  of  oaae  or  statenunt  «f 
facta. 

'The  settlement  of  a  case  on  appeal  does  not 
cure  a  failure  to  serve  the  case  in  apt  time.— 
Cosart,  Eagles  &  Garr  t.  Assurance  Co.  of 
America       Q)  411. 

'In  the  absence  of  an  agre^ent  the  court  has 
no  power  to  extend  the  statutory  time  for  the 
preparation  and  service  of  a  case  on  appeal. — 
Cosart.  Eagles  &  Garr  t.  Assurance  Co.  of 
America  (iC  C)  411. 

'Where  time  for  the  preparation  and  filing 
of  a  case  on  appeal  is  fixed  by  the  parties,  it 
cannot  be  extended  by  the  court— Cozart,  Eagles 

6  Carr  v.  Assurance  Co.  of  America  (N,  C.)  411. 

That  appellant's  failure  to  file  the  case  on 
appeal  within  the  time  required  was  due  to  the 
negligence  of  his  counsel  held  no  excuse.— Cozart, 
Eagles  &  Carr  v.  Assurance  Co.  of  America  (N. 
C.)  411. 

'The  "case  on  appeal"  should  contain  such 
incidents  of  the  trial  as  were  duly  excepted  to.— 
Gaither  v.  Carpenter  (N.  C.)  625. 

8  11.  — *  Abstracts  of  record. 

'In  the  preparation  of  a  brief  of  evidence  only 
Bucfa  portions  of  a  document  should  be  embraced 
therem  as  were  actoally  read  or  considered  at 
the  trial.— Crawford  T.  Rooey  (GaO  ^8. 
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AfSdavlta,  docnmoits,  and  recorda  latrodnced 
in  eTidence,  but  not  Incoriwrated  in  an  approved 
brief  of  eviden<»,  cannot  be  considered.— Askew 
T.  Hoganarllte  Cotton  Oil  Co.  (Ga.)  921. 

Motion  to  dismiss  on  the  eronnd  that  no  brief 
of  evidence  was  approvM  or  filed  denied.— 
Postal  Telegraph  Cable  Co.  v.  Kuhnen  (Ga.) 
967. 

1 18.  —  MakJjBC,  form,  and  M^nlattes 
of  tranaenpt 

When  connsel  do  not  agree,  <«ilr  the  "case 
settled"  hj  the  judge  Bbanld  be  incorporated 
in  the  appeal  record.— ^aitfaw  t.  Carpenter  (N. 

C.)  625. 

Where  the  court  adopted  "appellant's  case  as 
amended  by  appellee's  exceptions,"  it  was  appel- 
lant's dnty  to  have  the  case  as  modified  re- 
drafted, and  submitted  to  tbe  judge  for  sig- 
nature.— Gaither  v.  Carpenter  (N.  C.)  625. 

Where  a  case  on  appeal  was  not  redrafted 
after  the  allowaoce  of  amendments,  but  was 
submitted  in  that  form,  there  was  no  "case  set- 
tled." and  the  court  bad  discretion  eitber  to 
affirm  the  jndgmoit  or  ranand  tihe  caM.— Gaiib- 
er  V.  Carpenter  (N.  C.)  626. 

1 18.         DefeetSf    abJaettoMii  ameMd- 
memt,  amd  «*m«ti«B* 

*After  the  trial  judge  has  settled  tbe  case 
on  appeal,  he  has  no  power  to  change  it  ex- 
cept by  consent  of  tbe  jArties  or  of  the  Supreme 
GoarL— Slocnmb  t.  Philadelphia  Const  Co. 
(N.  G.)  196. 

'Certiorari  held  not  to  be  granted  requiring 
trial  judge  to  correct  record  where  he  states 
luB  opinion  that  it  is  correct.— Slocumb  Phila- 
delphia Const  Co.  (N.  C.)  196. 

•Where  papers  constituting  record  proper  are 
lost,  proper  practice  held  to  be  to  file  case  on 
appeal,  and  ask  for  certiorari  for  record  proper. 
-Slocumb  T.  Philadelphia  Const.  Go.  (N.  C.) 
196. 

1 14.  —  QnesUnu   presented   tor  re- 
Tlew. 

Exceptions  containing  only  extracts  from  a 
charge  will  not  be  reviewed  unless  they  contain 
only  a  single  proposition,  the  mere  reading  of 
which  woald  indicate  the  point  on  which  tbe 
opinion  of  the  court  is  sought. — Fludd  v.  Equi- 
table Life  Assur.  Soc  (S.  C.)  7^. 

•Assignments  of  error  involving  the  evidence 
cannot  be  considered  where  the  evidence  was  not 
made  a  part  of  tbe  record  by  a  bill  of  exceptions. 
—State  T.  Stntler  (W.  Va.)  906. 

i  15.  —  ICfttters  not  iw«nmt  of  voe- 
ord. 

•Affidavits,  documents,  and  records  submitted 
in  evidence  should  be  incorporated  in  the  bill  of 
exceptions  to  review  a  refusal  of  an  interlocu- 
tory Injunction,  or  be  attached  thereto  as  ex- 
hibits, or  be  embodied  in  an  approved  brief  of 
evidence  and  bronght  np  as  part  of  the  record.— 
Askew  r.  Hogansville  Cotton  Oil  Co.  (Ga.)  921. 

I  16.  AsalBnment  of  errors. 

Alleged  defects  in  a  petition  cannot  be  consid- 
ered under  an  assignment  that  the  court  erred  In 
directing  a  verdict  for  plaintiff  for  the  recovery 
of  land.— Irvin  v.  Porterfield  (Ga.)  946. 

•An  assignment  on  a  bill  of  exceptions  that 
there  was  no  authorl^  fw  tbe  clerk  of  the 
superior  court  to  issue  the  execntion  in  gneBtion 
held  sufficient.- Martin  v.  CraVen  (Ga.)  962. 

•An  assignment  of  error  "that  the  court 
failed  to  state  in  a  plain  and  correct  manner 
the  evidence  in  the  case,  and  to  declare  and 
explain  the  law  arising  thereon"  is  too  general. 
-Davis  v.  Keen  (N.  O.)  359. 


•Where  an  exception  is  not  assigned  tar  error, 
nor  noted  in  the  brief,  It  wIU  be  treated  as  abao- 
dcoied.— Beard  t.  Boathem  Br.  Co.  (S.  C.)  SOS. 

117.  Brief*. 

•Where  tbe  Supreme  Court  orders  briefs  to  be 
filed  by  a  day  named,  and  plaintiff  in  error  fails 
so  to  do,  tbe  case  can  be  saved  from  dismisssl 
only  where  be  was  prevented  by  providentisl 
cause  from  cmnplying  with  tbe  order,  and  tbe 
ordinary  delay  of  the  mails  t^ies  not  constitnte 
such  a  cause.— Long  v.  Bank  of  Mindn  (Ga.) 
915;  Bank  of  Minden  v.  Long,  Id.;  Long  v. 
Hodgee  (Ga.)  916. 

•When,  for  want  of  time  to  hear,  during  a 
term  of  the  Supreme  Court,  oral  argument,  the 
court  orders  parties  to  file  briefs,  and  limits  the 
time  Sor  BO  doing,  casea  in  which  briefs  have  not 
been  filed  by  tbe  day  named  fall  within  rale  24 
(26  S.  E.  ix).  and  will  be  disndssed.— Long  v. 
Bank  of  Minden  (Ga.)  015:  Bank  of  Mindea 
T.  Loiw,  Id.;  Long  v.  Hodges  (Ga.)  916. 

lis.  IMiwi— 1,  vdfbdrMal,  mm  Abn- 

dOBKOBt. 

•Where  affidavits  and  documents  introduced 
in  evidence  are  not  protierly  a  part  ot  the  rec- 
ord, and  the  only  question  raised  involves  a  caa- 
sideration  of  tbe  evidence,  tbe  writ  of  error  most 
be  dismissed.— Askew  r.  Hogansville  CotUm  Oil 
Go.  (Ga.)  92L 

If  a  bill  of  exceptions  properly  sned  out  to 
review  a  final  judgment  be  docketed  as  a  fsst 
writ  of  error,  when  in  fact  it  is  not  such,  tbe 
case  will  be  transferred  to  tbe  docket  of  tbe 
next  term.— Ivey  v.  aty  of  Eome  (Ga.)  lOW. 

A  motion  to  dismiss  on  the  ground  that  the 
writ  of  error  makes  the  same  returnable  to  tbe 
March  term  1906  of  the  Suprane  C<Hirt  insteatl 
of  the  October  term  oi  said  court  held  witboni 
merit— Bell  v.  Gress  Mfg.  Go.  (6a.)  104a 

Where,  in  tbe  preparation  of  the  record  on 
appeal,  appellant  did  not  coinply  with  Re- 
visai  1005,  i  591,  and  Supreme  (%urt  Rules  V* 
(2),  19  (3),  21  (140  N.  C.  660,  53  S.  E.  vii).  2T 
(S3  S.  E.  vlii),  the  »>peal  will  be  dismissed,  ss 
authorized  by  Rule  20  (53  S.  E.  vii).— Davis  v. 
Wall  (N.  C.)  360. 

•Appeal  dismissed,  under  Code  (>iv.  Proc  H 
339,  9^,  349,  for  failure  to  serve  case  and  ex- 
ceptions for  approval,  as  required  by  law.— 
Bledsoe  v.  Columbia  Mills  Go.  (S.  a) 

I  18.  Review— Soopo  and  estent  Im  cem- 
eral. 

When  a  demurrer  embracing  several  gronndu 
is  sustained  In  part,  and  one  of  the  parties  sues 
out  a  bill  of  exceptitms,  tbe  correctness  of  ao 
much  of  tbe  judgment  as  Is  In  bis  favor  does  nbi 
come  under  review.— Ogletcee  v.  Ogletree  (Ga.) 
954. 

•Instructions  are  to  be  reviewed  wiUi  refH- 
ence  to  tbe  theory  on  which  the  case  was  ttid 
and  with  reference  to  the  evidence. — Gottoo 
V.  Highland  Park  Mfg.  <3o.  (N.  C.)  358. 

•In  an  actitm  for  injuries  to  an  employ^,  rol- 
ings  on  questions  relating  to  certain  def«ise« 
held  immaterial.— Hairston  v.  United  States 

Leather  Co.  (N.  0.)  847. 

Where  no  final  judgment  appears  in  the  rec- 
ord, but  only  a  judgment  for  costs,  the  appel- 
late court  cannot  extend  the  judgment  into  a 
final  judgment  to  pass  upon  the  alleged  errors. 
-Ritchie  County  Bank  v.  Bee  (W.  Va.)  380. 

Where  an  order  for  the  payment  of  money  is 
api>ealed  from,  and  is  based  on  a  former  onler. 
which  is  void,  though  entered  more  than  two 
years  before  the  appeal  is  allowed,  the  order  ap- 
pealed from  will  be  reversed-- Kelner  t.  Cowdea 
(W.  Va.)  649. 


•P<dBf  UMtated.  M—  ajrlUbns. 
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*Wben  an  order  to  aK>eaIed  from  within  the 
Mtatntory  time,  ind  th«  error  complained  of  is 
based  on  an  appealable  order  not  rarersed.  en- 
tered more  than  two  rears  before  the  VpDeal  to 
taken,  the  error  cannot  be  reviewed. — ^BTelner  t. 
Oowden  (W.  Va.)  649. 

{80.  — —  Pvtlu«Btltledt««Ue«e«PMr. 

'Plaintiff,  acquiescing  in  a  mlinc  that  the 
case  to  subject  to  a  noosnit,  and  mtrodndng 
additional  evidence,  cannot  theraafter  claim 
that  the  additional  evidence  was  tmnecBossry.^ 
Crawford  v.  Rone;  (Oa.)  499. 

'Where  a  motion  to  dismiss  an  action  for  ir- 
n«ulatities  to  denied,  defendant  jomj  proceed 
with  the  trial  without  losing  hto  rijgit  to  have 
the  rnlinc  reriewed  on  appeal. — Woodard  « 
Woodard  t.  Tri-State  MUling  Co.  (N.  G)  70. 

*Wbere,  after  iriaintiff  has  Introdooed  all 
hto  evidence,  a  motion  hj  defeodant  to  ezclade 
the  same  has  been  overruled,  and  defendant 
introduces  his  evidence,  the  motion  is  waived.— 
Williams  tt  Davtoaon  Go.  t.  Ferguson  Contract- 
ing Co.  (W.  Ya.)  lOlL 

I  SI.  —  Premantlona. 

\\Tiere  a  case  has  been  brought  up  by  a  direct 
bill  of  exceptions,  no  motion  for  new  trial  hav- 
ing been  made,  and  no  brief  of  evidence  filed,  and 
error  is  assigned  on  specific  rulings  on  evidence, 
waA  It  does  not  appear  that  the  verdict  was  nec- 
essarily controlled  by  any  of  sndi  rallngs,  it 
cannot  b*  revtewed.— Anderscm  T.  Wyclw  (Oa.) 
19. 

Under  Revlsal  of  1905,  !  1424,  where  on  ap- 
peal it  does  not  appear  that  the  action  before 
the  justice  of  the  peace  was  dismissed  on  answer 
and  proof  by  defendant  that  the  title  to  realty 
was  involved,  such  fact  cannot  be  Infem^ — 
Brown  v.  Southerland  (N.  C.)  10& 

Where  a  service  on  a  foreign  insurance  com- 
,  not  made  in  accordance  with  Bevisal 


I  4760,  was  sustained  by  the  trial  judge, 
it  would  be  presumed,  on  appeal.  In  the  absence 
of  a  finding  that  defendant  was  licensed  to  do 
boshiesa  within  the  state,  that  such  was  not  the 
fact.— W.  P.  Parker  &  Co.  v.  Continental  Ins. 
Co.  (N.  C.)  717. 

Where  an  action  on  a  policy  was  brought 
within  a  year  after  the  cause  of  action  accrued, 
and  the  record  on  appeal  disclosed  a  uoosuit, 
but  not  when  the  new  suit  was  instituted,  It 
would  be  presumed,  in  support  of  the  court's 
judnnent  for  plaintiff,  that  it  was  instituted 
within  six  months  after  the  nonsuit,  as  required 
by  Revisal  1905,  S  4809.-W.  P.  Parker  &  Co. 
V.  ContinenUl  Ids.  Co.  (N.  C.)  717. 

•Where  a  new  trial  has  been  properly  refused, 
on  appeal  therefrom  it  must  be  shown  that  the 
mlings  to  which  exception  was  taken  were 
erroneous,  and  that  the  appellant  has  suffered 
prejudice  by  such  erroneous  rulings.— Reed  v. 
Southern  By^  Carolina  Division  (S.  C.)  218. 

122.  — *  IMaeretUm  «f  lowwp  oonrt. 

*'the  granting  or  refusing  of  interlocutory  in- 
junctions, where  the  evidence  is  conflicting,  to 
within  the  discretion  of  the  court,  and  will  not 
be  controlled  unless  manifestly  abused. — Green 
V.  Freeman  (Ga.)  45. 

•Refusal  to  grant  an  ad  Interim  restraining 

order  in  advance  of  the  time  set  for  the  hearing 
of  an  application  for  a  temporary  Injunction 
is  not  reviewable.— Ivey  v.  City  of  Rome  (Ga.) 
1034. 

The  discretion  of  the  trial  judge  in  setting 
aside  8  verdict  Is  not  reviewable.— Slocumb  v. 
Philadelphia  Const  Ca  (N.  0.)  196. 

The  exercise  of  a  trial  judge's  discretion  to 
set  aside  a  verdict  will  not  be  reviewed  on 
appeal  unless  the  right  was  exercised  arbitrarily 


or  willfully.— Jarrett  t.  B.IA  Ptdst  Tmnk  A 

Bag  Co.  (N.  0.)  33S. 

•The  refusal  to  exdnde  a  question  on  ths 
ground  that  it  to  leading  to  not  appeatoble  an- 
ises an  abuse  ot  dlscEetloii  to  shown.— Caldwall 
T.  Atlantic  Ooaat  Use  R.  Go.  (S.  C.)  131. 

•Motion  for  continuance  held  addressed  to 
discretion  of  court,  and  not  reviewable  unless 
abused.— Ex  parte  Csnnoa  (S.  C.)  3^. 

Rulings  of  the  court  as  to  the  admission  of 
trrelerant  evidence  are  not  reviewable,  unless 
there  has  been  an  abuse  of  discretion.— Dantster 
V.  Cox  ft  Dantxler  (8.  C.)  774. 

StS.   •  QMtl«>  •<  fMt,  TSffAlsta,  aiUI 

fladuscs. 

The  issue  being  conSlcting  as  to  whether  a 
deed  was  forged,  the  court  will  not  disturb  the 
judgment  of  the  lower  court. — Knight  v.  Sud- 
deth  &  Crenshaw  (Ga.)  SI. 

•Tlie  findings  of  fact  by  the  Judge  are  as  con- 
clusive on  appeal  as  when  found  by  a  jury.  If 
there  is  any  evidence  to  support  thent^ — ^Matt* 
hews  V.  Fry  (N.  O.)  787. 

•Findings  of  fact  In  habeas  corpus  proceed- 
ings held  not  reviewable  on  apiwal.- Ex  parte 
Cannon  (S.  O.)  325. 

•The  Supreme  Court  will  not  reverse  an  order 
refusing  a  new  trial  on  the  ground  that  the 
verdict  mm  contrary  to  the  preponderanoe  of 
the  evidence.- BoddeU  t.  Seaboard  Air  Line  By. 
(S.  C)  628. 

•A  verdict  for  plaintiff,  baaed  on  alleged  fraud 
on  the  part  of  defendants,  will  not  be  set  aside 
because  there  Is  no  direct  evidence  sustaining 
the  defense.— Dantsler  v.  0>z  &  Dantilar  (S.  C.) 
774^ 

Where  a  case  Is  tried  by  the  court,  its  find- 
ing will  not  be  disturbed,  unless  against  the 
decided  preponderance  of  the  evidence,  or  with- 
out evidence  to  support  it.— Kinsey  t.  Carr  (W. 

Va.)  1004. 

S  24.  — «  Harmless  error  im  Boneral. 

A  charge  held  not  to  authorise  the  Supreme 
Court  to  set  aside  the  verdict  and  grant  a  new 
trial.— Cox  v.  Macon  By.  &  Light  Go.  (Ga.) 

232. 

•A  defendant  sgainst  whom  a  verdict  has  been 
returned  cannot  complain  that  it  is  for  a  less 
amount  tiian  that  demanded  by  the  evidence.— 
Pullman  Co.  v.  S<^ffner  (Ga.)  933. 

•A  party  cannot  complain  of  the  sustainins  of 
an  objection  to  a  ^uror,  where  at  the  time  he  nad 
not  exhausted  his  peremptory  challenges,  and 
the  jury  chosen  constituted  a  panel  acceptable 
to  both  parties.— Ives  v.  Atlantic  &  N.  C.  R.  Co. 
(N.  C.)  74. 

•In  an  action  for  the  price  of  a  machine,  an 
error  in  an  instruction  held  not  prsjndldal  to 
the  seller. — Smith  Premier  Typewriter  Co,  v. 
Rowan  Hardware  Co.  (N.  a)  417. 

•The  error  o£  the  court  in  allowing  a  party's 
challenge  of  a  juror  is  not  prejudicial  to  the  ad- 
verse party,  who  did  not  exhaust  his  peremp- 
tory challenges. — Hodgin  v.  Southern  Ry.  Co. 
(N.  C.)  413. 

•Error  In  imposing  on  the  propounder  <Hf  a 
will  the  burden  of  showing  that  a  purported 
revocation  was  not  genuine  was  not  prejudicial 
to  the  contestant.— In  re  Shelton's  Will  (N.  C.) 
705. 

•Though  an  Instruction  as  to  the  measure  of 
damages  is  erroneous,  the  error  to  harmless 
where  the  jury  find  for  defendant— Tocker  v. 
Southern  Ry.  Co.  (S.  C.)  154. 

In  claim  and  delivery,  defendant  cannot  com- 
plain of  a  verdict  for  plaintiff  for  a  portion  of 
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tlie  propertr  songht  to  be  r^leried  or  a  mm 
equal  in  Talae  to  the  whole  of  the  property  as 
described  in  the  eonmlaint — ^Phcmiz  Furoitare 
Go.  T.  Jandon  (S.  a)  808. 

Where,  in  an  action  for  a  willful  tort,  the 
court  instructed  that  plaintiff  could  not  recover 
unless  a  case  of  wiiUnluess  was  eetablished, 
the  fact  that  the  jury  gave  only  compensa- 
tory damageB  was  not  preiadicial  to  defendant. 
—Wilson  Lumber  Co.  t.  1>.  W.  Alderman  & 
Sons  Go.  (S.  0.)  4A7. 

I  25.  —  Hormleas  error  In  mllaca  on 
ervldettee. 

Refusal  to  allow  certain  questions  to' be  pro- 
pounded to  a  witness  was  harmless  error  where 
diey  or  others  of  similar  import  were  subse- 

Jiientl7  anawered  by  the  witnesa.— Kessler  t. 
'earson  (Ga.)  963. 

In  an  action  for  loss  sustained  by  fire  com- 
municated from  the  right  of  way  of  defendant 
raihroad  company,  the  admission  of  evidence  that 
the  spark  arrester  and  fire  box  of  the  locomottva 
emitting -the  fire  were  defective  Md  harmless. — 
Knott  T.  Gape  Fear  &  N.  By.  Go.  (N.  C.)  150. 

*The  error  in  sustaining  an  objection  to  a 
question  held  harmless,  where  the  witness  sub- 
sequently testified  as  to  the  matter.— Tarbor- 
oueh  v.  Banking  Loan  &  Trust  Co.  (N.  C.)  290. 

*In  an  action  for  injuries  to  a  passenger, 
the  admission  of  a  clergyman's  reduced  permit, 
containing  a  provision  that  plaintiff  assumed  aU 
risk  of  Injury,  held  harmless  to  plaintiff.— 
Mazable  t.  Sonthexn  By.  Go.  (M.  G.)  m 

In  an  action  for  malidoos  prosecution,  evi- 
dence that,  in  a  criminal  action,  the  jury  were 
out  a  considerable  time  and  at  first  stood  seven 
for  acquittal  and  five  for  conviction,  thongb 
erroneous,  was  not  n^odidaJ  to  plalntiflw-- 
Oalther  v.  Carpenter  ONT.  G.)  625. 

•Admission  <^  irrelevant  evidence  Is  not  re- 
versible error  where  no  abuse  of  discretion  was 
shown. — Lathan  v.  Western  Union  Telegraph 
Co.  (8.  C.)  134. 

That  the  court  admitted  irrelevant  evidence 
Is  no  ground  for  reversal,  where  no  abase  of  dis- 
cretion is  shown. — ^Bussey  v.  Charleston  &  W. 
a  By.  Go.  (S.  a)  163. 

'Admission  of  evidence  as  to  a  fact  not  in 
dispute  is  not  prejudicial  error. — Young  v.  Sea- 
board Air  Line  By.  <S.  C.)  225. 

"Admission  of  irrelevant  evidence  which  is 
not  prejudicial  la  harmless  error.— Armour  & 
Co.  V.  Ross  (S.  C.)  315:  Jones  t.  Western 
Union  Telegraph  Go.  (S.  C.)  318. 

*The  exclusion  ot  evidence  technically  rele- 
vant is  not  ground  for  reversal  where  the  same 
facts  were  proved  by  the  same  witness  without 
objection.— Strickland  v.  Phillips  (8.  C.)  453. 

'Admission  of  evidence  that  plaintiff,  in  ac- 
tion for  personal  injuries,  had  a  wife  and  child 
dependent  on  him  held  not  rendered  harmless 
by  admission  of  other  evidence.— Sonthem  By. 
C6.  V.  Simmons  (Va.)  459. 

i  26.  —  Harmless  error  in  mllnes  «t 
trial. 

A  charge  inapplicable  to  the  evidence  which 
does  not  mislead  the  jury  is  not  ground  for 
new  trial.- Southern  By.  Go.  v.  Beynolds  (Ga.) 

1039. 

An  instruction,  though  not  based  on  evidence. 
held  not  pre^Judicfal. — Bnffin  v.  Atlantic  &  K 
G.  B.  Co.  (N.  CJ  86. 

*The  insertion  of  a  word  In  the  submission  of 
an  issue  decided  in  favor  of  appellant  held 
harmless  «ror  if  any,r-Davls  v.  Keen  (N.  C.) 
359. 


*In  an  aetfm  Cor  dday  In  deUvoy  of  a  tde- 
gram  ewtradlctory  chafes  held  not  rereruble 
error,  where  the  instnicti(m  adrerse  to  amtellant 
was  not  erroneous.— Mort  r.  Westun  Union 
Telegraph  Co.  (N.  G.)  368. 

In  an  action  for  breach  of  a  contract  of  em- 
ployment, plaintiff  Aeld  not  prejudiced  by  the 
admission  of  parol  evidence  that  he  repreaeDted 
himself  as  competent  to  fill  the  position  for 
which  be  was  employed.— Ivey  t.  Bessemer  City 
Cotton  Mills  (N.  a)  6ia 

Finding  that  a  fire  along  the  right  of  way  was 
caused  by  certain  negligent  acts  of  the  company 
held  to  preclude  complaint  by  the  company  that 
an  issue  as  to  other  n^igmoe  was  not  pre- 
sented.—North  Foric  Lombw  Go*  v.  SoDthran  By. 
Co.  (N.  C.)  781. 

*A  Judgment  should  be  reversed  for  error  in 
instructions,  though  there  may  be  oQier  grounds 
on  which  it  may  reasonably  tw  based. — Oole  t. 
Blue  Bidge  By.  Co.  (8.  G.)  128. 

*That  the  indga  in  Us  chane  stated  that  he 
vras  not  permitted  to  say  whether  tiiere  was  any 
wilfulness  shown  or  not,  waa  not  prejudici^ 
error  where,  as  a  matter  of  fact,  there  waa  evi- 
dence tending  to  sustain  the  allegations  of  wil- 
fulness.—Talbert  T.  Charleston  ft  W.  GL  Ry. 

(8.  c)  isa 

•Where  an  attorney  In  his  argument  referred 
to  a  letter  which  was  offered  in  evidence  and 
ruled  out,  and  on  objection  the  jod^  instmcted 
the  jniy  not  to  consider  the  letter,  it  was  no 
ground  for  reversal.— LeesWUe  Ute/Co.  t.  Mor- 
gan Wood  &  Iron  Works  (S.  GJ  76& 

'Where  a  propra  Instroctlon  Is  refnaed,  Init 

modified  and  given.  It  is  not  revertdble  error 
if  the  instmctTon  when  modified  is  the  same  in 
legal  effect  as  the  one  refused.— Morrison  v. 
Fairmont  &  Q  Traction  Co.  (W.  Ya.)  669. 

3  27.  —  Error    waived    Im  appellate 

eonrt. 

*Where  a  contention  that  a  deed  should  be 
canceled  is  not  referred  to  In  the  brief,  an  as- 
signment of  error  on  the  refusal  to  cancel  tbe 
instrument  held  abandoned.-<!andeU  t.  Guddl 
(Ga.)  102a 

1 28.         Subseiinent  appeals. 

'Judgment  on  appeal  held  law  of  case  on 
second  appeal- Neal  v.  Con  well  (Ga.)  936. 

*A  defendant  in  divorce  Aeld  not  entitled  to 
review  for  the  second  time  on  appeal  qaestion 
whether  the  facts  justified  a  finding  that  be  was 
in  contempt  for  failure  to  comply  with  an  order 
concerning  alimony.— Oreen  v.  Green  (N.  OJ 
81& 

1 20.  DetermlBatlon  aaid  diapMltloM  of 
eanse. 

Where  Supreme  Court  found  that  an  account 
against  defendant  was  an  asset  in  the  han<te  of 
a  receiver,  it  vnu  not  competent  to  prove  hr 
parol  a  previous  agreement  that  It  sbonld  not 
pass  to  the  plaintiff  with  other  assets  on  second 
triaI,^Neal  v.  Gonwell  (Ga.)  936. 

*Under  Bevlsal  1906,  |  689,  on  reversal  of  a 

judgment  rendered  after  refusal  of  nonsuit,  tiie 
trial  court  will  be  directed  to  dismiss  the  action, 
and  enter  a  nonsuit. — Hollingsworth  v.  Skelding 
(N.  C.)  212. 

Affirmance  of  nonsait  reviewing  mllng,  re- 
fusing a  cntaln  deed  as  evMenee,  not  to 
preclude  the  admission  of  tbe  same  deed  In 
evidence  In  anoth»  action,  after  proper  probate 
and  r^tration.— Allen  v.  Bnrch  (N.  G.)  354. 

On  remand  after  reversal,  plaintiff  heU  en- 
titled to  judgment  without  submitting  to  a  ttew 
trial.— Matthews  v.  Fry  (N,  G.)  787. 


•Polmt  annotated.  See  arUnbna. 
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Wher«,  la  an  action  on  a  oontnct.  Judgment 
la  rendered  for  plaintiff,  and  defendant  appeals, 
If  there  waa  no  evidence  to  sQitain  a  counter- 
claim let  op  b7  defendant,  the  Supreme  Court 
could  not  dlnnlM  the  counterclaim,  but  onl7 
mut  a  new  trials — Leeirille  Mfg.  Co.  T.  Morgan 
Wood  &  Iron  Worki  (S.  a)  703. 

APPEARANCE. 

An  atteanent  h«1d  not  a  general  appearance, 

and  defendant  may  object  to  the  Ininmaen^  of 
the  service  of  procese. — Woodard  &  Woodaid 
v.  Tri-State  Milling  Co.  (N.  a)  70. 

*The  appearance  of  an  attomey  to  move 
to  diamiu  the  action  held  a  special  appearance, 
and  the  right  to  dismiss  msj  be  Inautsd  oii£— 
Woodard  &  Woodard  t.  Tri-fitate  MUlinr  Oo. 

(N.  O.)  70. 

Where  a  defendant  appears  in  the  action, 
either  personally  or  by  a  duly  authwlsed  at- 
torney, be  thereby  waives  service  of  summons. 
—Hatcher  t.  Falson  <N.  a)  284^ 

Datuidant's  exception  to  the  overruling  of 
Us  motion  to  dismiss,  nude  under  special  ap- 
pearance, does  not  affect  plaintiff's  right  to  a 
personal  Judgment,  where,  after  the  motion  was 
orermled,  defendant  entered  a  seneral  appear 
aiK»r-Lanl7  v.  Bills  (N.  O)  wBi. 

APPLIANCES. 

Liabili^  of  employer  for  defects,  tee  "Master 
and  Siervant,"  !8  4,  12. 

Required  to  be  used  in  operation  of  railroad, 
see  "Railroads,"  i  S. 

Required  to  be  used  in  operation  of  street  rail- 
roads, see  '^Iroads,"  |  2. 

APPLICATION. 

For  Insurance,  see  "Insurance,'*  |i  8, 11. 
Of  itayment,  see  'Tayment,"  f  1. 
T^n^rary  alimony,  see  "Husband  and  Wife," 

For  partieular  remediet  or  forma  of  rtUef. 

See  "Injunction,"  g  4;  "Mandamus,"  |  8. 

Certiorari  to  review  prosecution  for  violation 
of  municipal  ordnance,  see  "Municipal  Cor- 
porations,* I  9. 

OonfirmatitHi  of  report  in  partition,  see  "Parti- 
tion," 1 1.  F  -» 

APPOINTMENT. 

Of  executor  or  administrator,  see  "BxeentMi 

and  Administrators,"  |  1. 
Of  trustee,  see  "Trusts,"  S  8. 

APPRAISAL 

Of  estate  of  decedent,  see  "Bxeeuton  and  Ad- 
ministrators," I  2. 

ARBITRATION  AND  AWARD. 

See  "Befereuce." 

ARGUMENT  OF  COUNSEL 

In  dvll  actions,  see  'TTrial,"  {  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
S  12. 

In  ^stlces'  courts,  see  "Justices  of  the  Peace," 

Objections  to  for  purpose  (tf  rerlew,  sea  "Ap- 
peal and  Error,"  |  4. 


ARREST. 

See  "Bafl.* 

On  oxeention,  m  '^XKntton," 


101 


ARREST  OF  JUDGMENT. 

In  cItII  actions,  tea  "Jodgment,"  16. 

In  criminal  proMcntions,  sss  "Onmlnal  Law," 

I  22. 

ASSAULT  AND  BAHERY. 

Assault  wltb  Intent  to  UH,  eee  "Homldde," 
I  2. 

liability  of  master  for  assault  bj  lemat^  see 

"Master  and  Servant,"  |  18. 
Limitation  of  prosecution,  see  "Oiimlnal  I«aw," 
f  S. 

Province  Of  court  and  Jury  at  trial  In  aetloo 
for  assault,  see  'nMal,*'  t  6. 

f  1.  OrlailBal  responalbllltT. 

*A  conviction  of  assault  Md  unaatiiorised^ 
Shub^  T.  State  (Ga.)  1045. 

•One  k«M  guilty  of  aasanlt  at  common  law,  U 
not  under  R^vteaf  190S.  I  Sm— State  v.  Soott 

(N,  O.)  69. 

*The  right  to  protect  person  or  pnmerty  by 
force  as  may  be  necessary  Is  subject  to  the  qnalf- 
fication  that  human  life  must  not  be  endangered 
or  great  bodily  harm  threatened  except  la  ur- 
gent cases.— State  v.  Scott  (N.  0.)  69. 

'One  may  lawfully  use  as  much  force  as  Is 
reasonably  necessary  to  protect  his  property 
or  to  retake  it  when  wrongfully  taluo  by  an- 
othw.— State  v.  Scott  (N.  O)  69. 

ASSESSMENT. 

Mandamus  to  compel  tsx  awessment,  eee 

••Mandamus."  |  1. 
Of  compensation  for  proper^  taken  fw  public 

use,  see  "Eminent  DoDaain,"  |  8. 
Of  damages,  see  "Damages,"  I  8. 
Of  expenses  of  public  improvements,  see  "Mii> 


nidpal  Corporations,"  jr4. 
Of  loss  on  insured,  see  'Insnranee," 
Of  tax,  see  **Taxation,"  {  8. 


I  14. 


ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Brror."  |  16;  "Oriminat 
law,"  f  28. 

ASSIGNMENTS. 

Effect  of  usury,  see  "nBUir,"  1 1. 

For  beneflt  of  creditors,  see  "Assignments  for 

Benefit  of  Creditors." 
Praud  as  to  creditors,  see  "Fran^nlent  Ooa- 

yeyances," 

TrtMafen  of  partioular  tpociet  of  properly, 
r%ffhU,  or  inatrumentt. 
See  "Covenants,"  I  1;  "Insurance,"  I  4. 
Admeasurement  or  assignment  of  dower,  see 

"Dower." 

I  1.   Beqnlsltes  and  Talidlty. 

*Where  an  order  la  drawn  for  a  certain  sam 
to  be  paid  out  of  a  particular  fund,  and  is  not 
equal  to  the  entire  fund,  it  operates  as  an  egol- 
table  assignment  which  equity  will  enforce. — 
Wamaley  v.  Ward  (W.  Va.)  99a 

•Where  an  order  Is  drawn  for  a  certain  sum 
to  be  paid  out  of  a  particular  fond,  and  the 
order  is  not  equal  to  the  entire  fund,  no  action 
at  law  can  be  maintained  Owrainb— WamsUij  T. 
Ward  (W.  Va.)  998. 


S5B.B.-47 


*VMat  MUMtsted.  See  sgrllAtaa. 
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i  8.  AetloiM. 
*When  one  assigns  Us  enUn  salair  earned 

for  a  named  period,  it  ]b  not  necessary  for  the 
assignee  to  go  Into  equity  to  recover  tl^e  amount 
thereof  from  the  assignor's  employer. — Western 
Union  Telegraph  Go.  v.  Byan  (Oa.)  21. 

Though,  fn  a  suit  by  an  assignee  of  salaiy 
earned,  it  was  shown  uiat  the  assignmoit  was 
made  to  secure  a  usurloas  loatit  evidence  by  the 
Moployer  of  the  assignor  that  ne  had  been  noti- 
fied 1^  the  assignor  that  ha  had  been  dlsdiarged 
In  bankmpter  from  the  debt  fteM  inadmissibleh 
— WflHtem  union  Telegraph  Co.  t.  Btu  (Qa.) 
21. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  'bankruptcy.'* 

i  1.  ItoqvlsltM  aad  TaUdlty. 

A  transfer  of  a  corporation's  stock  to  a  cred- 
itor of  Ita  president  in  payment  of  the  debt  held 
not  an  assignment  tor  ma  benefit  of  creditors, 
within  Acts  1883,  p.  488,  &  4S8.— Nattonai 
Union  Bank  of  Mairtand  r.  H<dUiigBirorth  (M. 
C.)  809. 

ASSOCIATIONS. 

Mutual  benefit  buramnee  tiMKiationa,  see  **In< 
■oranee,**  1 14. 

ASSUMPSIT.  ACTION  OF. 

Set  *^oA  and  I^bor." 

ASSUMPTION. 

By  judge  as  to  facts,  see  "Trial,"  1 6. 

Of  risk  by  employd,  see  '^Master  and  Bemnt." 

H  8|  10  12. 
or riak      pBHenger,  aee  'Xterrien,"  |  D. 

ATTACHMENT. 

See  ■Vxecvtton" ;  "Ghuniahment." 
Abnse  of  process,  see  **Praeess,**  |  4. 

Liability  of  sheriff  for  use  of  property  attached, 

see  "Sheriff  and  ConsUbles,'^  }  1. 
Nature  and  essentials  of  Jnogment  In  general, 

see  "Judgment,"  i  1. 

8  1.  Ifatwe  mnA  Krovnda. 

Code  1887,  I  2869"Va.  Code  190i,  p.  1568], 

Sroviding  for  the  Issaing  of  an  attachment  at  the 
me  of  bringing  any  action  for  the  recorny  of 
personal  property,  etc.,  applies  to  a  motion  for 
Judgment  by  notice. — Breed  en  t.  Peale  (Va.)  2. 

*Under  Code  1887,  |  2959  [Va.  Code  1904,  p. 
1568],  held  that  the  facts  did  not  authorize  the 
issaanee  ni  u  attacbment— Breeden  t.  Peale 
(Va.)2. 

i  8.   Property  evbjoet  to  ■.ttaekfteBt. 

*An  attachment  on  lands  which,  prior  to  the 
institution  of  the  action,  had  be«i  conveyed 
by  those  named  in  the  attachment,  is  void,  creat- 
ing no  lien. — Morrison  v.  New  Haven  &  Wilker- 
Bon  Min.  Co.  (N.  C.)  611. 

Where  property  Is  brouRht  within  the  custody 
of  the  court.  It  will  be  retained  to  answer  any 
Judgment  that  may  be  obtained;  it  being  im- 
material how  it  was  brought  under  the  control 
of  the  court,  whether  hj  attachment  or  some 
other  eqafvatent'and  lawnil  aeC— Lemlj  t.  EIIIb 
(N.  C.)  629. 

*An  attachment  of  bonds  by  one  who  was 
garnishee  In  a  prior  attachment  held  not  Tltlated 
under  the  facta  in  evidence.— Lemly  v.  Ellis  (N. 
a)  820, 


{  8.  Imv^  Hem,  •mdaiHto<y  mmM. 

In  attachmrat  proceedings  a  no  propoty  of 
defendant  has  been  seised  nor  levy  made  nor 
summons  of  garnishment  issued  priat  t»  Hit 
return  term  all  mbeeqnent  proceedinn  an 
invalid.— Albright-PriOT  Ok  t.  Pacific  SdBng 
Co.  (Ga.)  251. 

Though  Bevisal  190B,  f  784,  provides  for  the 
sale  of  attached  property  by  the  sheriff  on  Judg- 
ment for  the  plaintilC,  defendant  could  not  com- 
plain where  the  court  treated  the  proceeding 
as  one  in  equity  and  ordered  a  sale  by  com- 
missioner, since  be  had  a  ri^bt  to  object  if  the 
property  did  not  bring  a  fair  price. — Lonly  v. 
Bills  CS.  O.)  629. 

*In  the  absence  of  fraud  or  eoUurion,  an  at- 
taching creditor  can  acquire  through  his  atta ti- 
me Dt  no  greater  rights  to  the  property  than  the 
defendant  had  when  the  attachment  was  levied. 
—Seward  &  Co.  v.  BCUler  ft  HIgdon  (VaJ  661. 

i  4.    WroMcfvl  •ttaabment. 

Evidence  that  a  replevy  bond  could  have  been 
secured  for  a  -small  sum  held  admisaible  on  the 
question  of  damages  tn  an  action  for  detendos 
of  goods  on  atttushm^t^ — Pittsburg.  J.  E.  ft 
R  R.  Co.  T.  Wakefield  Hardware  (M.  O 
422. 

•Statement  of  measure  of  damages  for  deten- 
tion of  property  on  attacbmoit — Pittdmrg.  J. 
B.  ft  B.  B.  Co.  V.  Wakefield  Hardwax*  Cow  (N. 
O)  422. 

ATTESTATION. 

Of  mortivH^  see  Igmtgagem,"  |  L 

AHORNEY  AND  CUENT. 

Advice  of  counsel  Instituting  proeecotJon  at 
rebutting  malice,  see  "Malicu>oa  Proeecatjoo.* 
f  ^ 

Altowance  to  receiver  ot  attoney'B  taea,  sss 

"Eeceivere."  {  2. 
Argument  and  conduct  of  counsel  at  trial  ia 

dvil  actions,  see  "Trial."  t  4v 
Affument  and  eondnet  of  coonael  at  trial  in 

criminal  nmaecntloM,  aee  "CMmlnal  Law," 

1 12. 

Argument  of  connaal  la  iostlcw'  coBrta,  see 

Justices  of  the  Peaet,"  fS. 
Attorney  fee  as  el«nait  of  damages  in  actkm 

for  malidoos  pcoascatiOD,   aee  ^aUekm 

Prosecution,"  {  8. 
Attorneys  as  porchaMis  at  aueutloa  sale,  see 

"Execntion.'M  4. 
Attorney's  fees  in  action  on  note,  aee  **BiIls 

and  Notes,"  |  8. 
Attorneys  in  fact,  see  "Prindpal  and  AgcaL' 
Essentials  of  judgment  as  affected  1^  lep 

resentation  by  attorney,  see  "Judgment,**  1 1 
Laws  relating  to  admissioa  of  attomtja  aa 

croachnipnt  on  JodidBry,  as*  "OonatUaUsaai 

Law,"  I  2. 

Neeligence  of  counsel  as  excuae  for  Cyiare  ti 
file  case  on  appeal  in  proper  time,  see  "Av 
peal  and  Brror,^'  |  10, 

Objections  to  anniment  of  coonael  for  parpo*> 
of  review,  see  ^Appeal  and  Error,"  i  4, 

I  1.  The  ofiee  of  attoraer. 

The  right  to  establish  the  qnallficatloas  for 
the  office  of  an  attorney  rente  In  the  pofit* 
power  of  the  state^In  re  .^^^teanta  ftkr  Uoessi 

(N.  C.)  635. 

•Under  Bevisal  lOOS,  H  207.  208,  relatii« 
to  the  admla^on  of  attorneys,  held  that  ou 
who  complies  with  the  formal  prereqniaitea  and 
shows  himsdf  to  have  competent  knowledfe  is 
entiUed  to  a  license,  and  no  iBTeetlgatloa  m  Is 
be  made  Into  his  cfaaracterw— In  M  *rr"f  *" 
for  License  (N.  CO  635. 


•Point  amnotatoA.  See  ayUnfew. 
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AUCTIONS  AND  AUCTIONEERS. 

Dlaponl  oC  fooda  at  poblic  avetloii  bf  csr- 
iter  u  cooTOilMi,  tM^'Ourrien,"  f  1. 

AUTHORITY. 

Of  BKent,  Ke  "Prindpal  and  Agent,**  I  2. 
Of  cnardian,  see  "Onardian  and  Ward/*  S  !■ 
Of  jDdse  In  grantinff  or  refnaing  new  trial,  aee 

"New  Trial,"  |  2. 
Of  jQitlce  of  the  peaoe,  lee  "Jiutlcea  of  ttia 

Peace,"  |  2. 
Of  le^slatorc,  we  "State*,"  (  1. 
Of  officar  of  manidpal  corporation,  aae  "MU' 

nlcipal  Corporationa,"  13. 
To  iwoe  exaention,  see  "Execution,'*  f  2. 

BAGGAGE. 

Of  peweager.  aee  "OanierB,"  SI  8,  0. 

BAIL 

i  1.  Xm  aMl  mctiona. 

Where  defendant  arrested  on  a  bodr  axsea- 
tlon,  liad  been  diecbarged  on  habeaa  corpus, 
be  could  not  tbereafter  oe  beld  on  a  surrender 
^^Ua  aoretles.— Ledford  t.  EmerstML  (N.  O.) 

BAILMENT. 

PmrthHiar  jpeolM  of  lntUmmU,  «fMl  hanmmH 
imoideHi  to  parMoiiIar  oooayaitoaa. 
See  '^nks  and  BanUng,**  |  S:  **Oftrrien,'' 

I  1 ;  ^'Imikeepen.*' 
HiTtnf  of  anlmiil^  aaa  "Animih.* 

•The  proprietor  of  a  batlibonie  Md  liable  for 
any  loss  of  patrona*  nloables  occorriDg  from 
want  of  ordlnuT  eait  on  b^  part — Waqtert  t. 
Bohan  (Oa.)  181. 

BAIL  TROVER. 

See  "Replevin,"  |  1. 

BANKRUPTCY. 

See  "AssIgmnentB  for  Benefit  of  Creditors.'* 

f  1.  AsalymeMtt  admlnlstvatlomt  and 
dlatribntlea  of  iMokraptfa  eatate. 
*A  buyer,  teoeiTing  goods  from  a  seller  and 
paying  for  them,  luXd  not  to  receive  a  prefer- 
ence within  the  bankmptey  actr-Weefcs  r. 
Spooner  (N.  a)  482. 

BANKS  AND  BANKING. 

Baribi^a^r^M^i^t  of  cadder's  diedt,  aee 

TaxadcHB^Sfbanka,  see  'Taxation,**  |  8. 

I  1.  fl»«lrt»g  aOTponittoa  amd  aaaeala  ■ 
Una. 

Complaint  in  action  by  stodcbolda*  ag^st 
officers  of  bank  for  Diligence  held  saffldent — 
Sigwald  T.  City  Bank  (S.  G.)  109. 

I  S.  Fvmotioiui  mad  deallnca. 

A  contract  by  which  a  bank  received  collec- 
tiona  snbject  to  the  owner's  risk  Md  not  to 
reliere  it  from  liability  for  its  own  negllgoioe  in 
■electing  the  drawee  of  the  check  as  its  agent 
to  make  i>ayment  and  remit  the  proceeos. — 
Bank  of  Rodqr  Mount  v.  Floyd  (S.  G.)  96. 

Gostom  of  banks  to  said  diecks  to  the  drawee 
bank  for  payment,  where  the  drawee  la  the  col- 
lecting bank's  agent  at  the  place  where  the  dieck 
ia  payable,  held  laralld. — Bank  of  Bocky  Mount 
T.  Flojd  Qi.  O.)  96. 


Where  a  bank  to  wbidi  a  ebe<^  was  sent  tot 
collectfm  forwarded  it  to  the  drawee  bank  for 
payment,  the  collecting  bank  was  guilty  of  nwll- 

SDCe  rendering  it  liable'  for  the  amount  on  uia 
awee'a  failure  to  remit  prior  to  its  failure.-^ 
Bank  of  Bocky  Mount  r.  Floyd  (N.  O.)  05. 

*Wber«  a  check  payable  in  another  place  ia 
deposited  with  a  bank  for  collection,  the  bank's 
duty  is  performed  If  It  SMsonably  tranatnita  the 
check  to  a  snltable  bank  or  other  agent  for  col- 
lection.— Bank  of  Bockj  Mount  T.  Floyd  (N. 
C.)96. 

In  an  action  by  a  bank  on  a  dieck  not  col- 
lected by  the  negligence  of  defendant  collecting 
bank,  a  telegram  sent  by  plaintiff  to  the  latter 
informing  It  that  all  responBibllity  would  fall 
on  defendant  and  the  drawee  bank  held  admia- 
sible.— Bank  ot  Bocky  Mount  t.  Floyd  (N.  G) 
96. 

*A  bank  paying  out  a  depositor^  buiv  on  a 
forged  diedt  cannot  cast  on  tiie  depodtot 
the-dnty  of  seeking  to  recover  it  from  the  pav- 
eon  receiving  It.— Yarborongh  t.  ^""Htr  A 
Trust  Co.  (N.  C.)  296. 

*A  bank,  sued  for  a  deposit  whldi  it  admits 
haTlng  received,  has  the  burden  of  provlngpay- 
nent.— Yarborobrii  t.  TUwUny  [^wi  dt  Tmat 
Co.  (N.  a)  ^eT 

An  Inatroctlon,  in  an  action  against  a  bank 
for  a  deposit,  hmd  to  properly  submit  the  tMOi 
of  the  liability  of  the  bank.— Yarborough  t. 
Banking  Loan  A  Trust  Go.  (N.  0.)  296. 

In  an  action  against  a  bank  fw  a  depoalL 
ttie  admission  In  erldence  of  a  paragraph  w 
its  answw  Md  not  prejudldal  to  it— Ta» 
boroo^  T.  BanUiic  Loan  &  Tmst  Oo.  (N.  Cl) 

296a 

BAR. 

Admisrion  to  practice  law,  see  ''Attorney  and 
atent,"  II. 

Of  action  by  Awmer  adJndicati<Hi,  see  "Jndg- 
Of  dowar,  sat  "Dowar,**  |  1. 

BASTARDS. 

S  1.  Ottstody,  svpport,  amd  moteotioBi 

•An  agreement  by  the  mother  of  a  bastard 
not  to  resort  to  baatardy  proceedings  Is  a  good 
consideration  for  a  pecuniary  settlement  by  the 
putative  father^Burton  v.  Belvla  (M.  O)  71. 

A  complaint  ketd  to  atate  a  cause  <tf  action 
for  breach  of  promise  to  support  a  woman  and 
her  bastafd  ehlldrui. — Burton  t.  Belvin  (N. 

G)  71. 

BATH-HOUSE  KEEPERS. 

Bee  ^'Bailment.** 

BATTERY. 

See  "Assault  and  Battery.** 

BENEFICIAL  ASSOCIATIONS. 

Mntnal  benefit  luaaranee  assodationa,  aae  'Jstr 
annuwa,"  1  14. 


BENEFITS. 

IS  ground  of  m 

BEQUESTS. 


Acceptance  of,  aa  ground  of  estoppel,  aee  **Bt- 
toppel.**  I  2. 


See  "WiUs.** 


•MMt  UBotetod.  Sm  srllabw. 
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BEST  AND  SECONDARY  EVIDENCE 

In  cItU  actioiu,  see  "Bridence,"  |  ^ 


See  "Gaming." 


BETTING. 


BILL  OF  EXCEPTIONS. 

See  'Exceptions.  BUI  oC** 

BILL  OF  LADING. 

See  "Oarrlere,"  1 1. 

BILL  OF  PARTICUURS. 

See  *ncadlnK."  |  8. 

BILL  OF  REVIEW. 

See  **E(iuit7."  I  6. 


BILL  OF  SALE. 

Lent  of,  Me  "Ackm 

BILLS  AND  NOTES. 


A<AiiowIedgnient  of,  eee  "Acknowledgment/' 
I  2. 


Corporate  powers  as  to,  see  Oorporations,"  |  8. 
OlTen  for  price  of  goodB,  see  "Sales,"  I  7. 
Jurisdiction  of  joBtice  in  action  on  note^  see 

"Justices  «t  the  Peace,"  1  2. 
Note  fOr  inaoranee  ptendom,  see  **bisimuice," 

I  8. 

Notes  for  purchase  price  of  realty,  see  "Vendor 

and  Purdiaser,"  {  2. 
Parol  or  extrinsic  evidence,  see  "Bridence,"  | 

10. 

Payment  and  coHection  (tf  chedm  br  bank,  see 
^'Banks  and  Bsnking,"  6  2. 

}  1.   Beqniates  and  TaUdlty. 

Under  the  express  provtsims  of  Berlsal  1906, 
1  2173,  in  relation  to  negotiable  Instruments,  an 
antecedent  debt  constitutes  valoe.— Singer  Mfg. 
Oo.  V.  Summers  (N.  O.)  S22. 

I  a.   BIchts  and  UablUtlw  on  Imdorse- 
ment  or  transfer. 

Under  Revisal  1905,  S  2202,  a  cashier's  check 
hHd  not  indorsed  so  long  after  lasne  as  to 
render  tb«  holder  one  not  in  due  contae. — Singer 
M^.  Co.  T.  Bummers  (N.  C)  622. 

Notes  In  the  hands  of  a  bank  as  collateral  for 
money  loaned  the  payee,  but  held  without  In- 
dorsunent.  were  subject  to  all  defenses  and  «f 
oities  aTailable  against  the  payee^Keel  t.  Bast 
Carolina  Stone  £  Construction  Go.  <N.  828. 

*ETldaice  held  to  show  Oiat  thff  defsndant 
was  not  an  Hccommodati<m  Indorser  of  the  note 
sued  on. — Bank  of  Spartanborg  t.  Mahon  (8. 

*Where  one  makes  a  negotiable  note,  and  the 
payee  does  not  indorse  it.  and  strangers  sign 
their  names  ca  Its  back,  the  payee,  in  the  ab- 
•ence  of  an  agreement,  may  treat  tbem  as  joint 
promisors,  or  as  guarantors,  or  indorsers,  at  his 
election.— Oolding  Sons  Co.  r.  Cameron  Pot- 
tery Co.  (W.  Va.)  306. 

Where  the  secretary  of  a  corporation  executes 
his  note,  payable  to  a  third  party,  and  Indorses 
It  in  the  name  of  the  corporation  by  himself 
as  secretary,  the  form  of  tba  paper  carries 
notice  to  a  purchaser  of  the  iiosBlble  want  of 
power  to  make  the  indorsement — Wheeling  loe 
*  Storage  Co.  ».  Connor  (W.  VaJ  0^^ 


I  3.  Aetlena. 

The  expression  **retum  day,"  as  used  In  Acts 
1000,  p.  68;  Tan  Bpps'  Code  Supp.  f  6185, 
amending  Otv.  Code  1806,  fi  3667— nuting  to  an 
agreement  to  pay  attorney's  fees  In  case  of  an 
action  on  a  note,  means  "filing  day,"  or  the  last 
day  on  which  suits  may  be  flled.— J.  Brerett  A 
Bon  T.  M.  Ferst's  Sons  &  Co.  (Oa.)  016. 

•Where  written  notice  was  given  in  an  action 
on  a  note  providing  for  attorney's  fees,  as  re- 
quired by  Van  Bpps'  Code  Supp.  {  6186,  It  was 
not  error  to  direct  a  verdict  for  plaintiff  fi»'  the 
amount  of  the  attorney's  fees  stipulated  in  the 
notes,  though  after  the  return  day,  and  beCoie 
the  first  day  of  the  term,  the  defenoant  had  paid 
the  principal,  interesi^  and  aocraed  oosts.- 
J.  Bverett  ft  8<»  t.  H.  Fanf  s  Sons  ft  Co.  (Ga.) 
016. 

Where  a  suit  was  brought  on  a  note  signed 
by  defuidant  as  iMinelpaT  and  la  another  as 
security,  and  indorsed  by  a  third  pezaon.  and 

filaintiff  dismissed  as  to  the  security  and  the 
ndorser,  defendant  was  not  dlschuved  fxtm 
liability.— Glenn  T.  Augusta  Drug  Oo.  (GaJ 
1032. 

*Under  the  express  provisions  of  Bevisal 
190G,  S  2208,  when  it  Is  shown  that  the  title 
of  any  person  who  has  negotiated  an  instnunent 
was  defective,  the  burden  Is  on  the  bolder  to 
prove  that  he  or  some  person  under  whom  he 
claims  aconired  the  title  as  a  holder  In  due 
course.— Singer  Hfg.  Co.  t.  Summers  (N.  C) 
622, 

BOARD. 

Mandamus  to  county  board  of  adaoatSon,  m 

"Mandamus,"  1 1. 
Of  atdsnnen,  see  **Mnnlcipal  GwpimitiMiB^''  1 4. 
Of  commissionm  (tf  nuuuclpal  oorpoxatkw,  ns 

"Municipal  Corporations,*'!  S: 

BODY  EXECUTION. 

Seo  *aitzecation,"  |  6. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  ezdiange  or  i^anlssofy  Botib  Mt 
'^lUs  and  MSts«r  •  2. 

BONDSL 

Of  municipal  corporations,  see  **MnnIdpaI  Oco^ 

poradons."  {  2. 
Of  township,  see  '^owns,"  (  1. 
Performance  of  contract  In  gennal  fM  pn> 

chase  of,  see  "Contracts,"  I  3. 
Sureties  on  bonds,  see  "Principal  and  Surety." 

BontU  for  perfortnonoe  of  duties  of  trtut  er 

offioe. 

See  "Guardian  and  Ward."  I  4. 

Bond*  in  fudieiat  proceeding: 
See  "Appeal  and  Brror,"  |  6;  "BaU";  "Be- 

plevin,«  i  1. 
On  appeal  from  justice's  coort,  aee  "Jnstios 

of  mo  Peace,"  8  4. 

i  1.  SeqwlsltM  amd  valMitr. 

•BtatDtmr  bood  keM  valid  if  it  U  snffldaidr 
dear  from  it  that  tlie  Intent  of  tibe  parte 
was  to  comply  wttii  tba  statntfcr-ChamDets  i: 

Ollne  (W.  Vt)  " 


*In  the  absence  of  anything  to  the  conttaiy 
it  will  be  presumed  titat  the  intent  of  the  per- 
ties  was  to  execute  a  statutorr  bond  as  ths 
statute  requires.— Ohambeia  t.  CUno  (W.  Ta) 


*PoiHt  auotated.  So*  ■jIUfewb 
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BOOKS  OF  ACCOUNT. 

Osialoa  erldence  u  to,  see  "EifideaetT  %  11. 

BOUNDARIES. 

OonelDBlTeness  of  jndnnent  M  to  boniidarlei, 

see  "Jadsment,"  t  8- 
Declarations  as  to,  sse  "BlTldaM^''  |  T. 
Of  mi]iilcliMlit7f  eee  **Munldp«l  Gorporatloii^'* 

Trespass  by  party  to  processioning  ^oceedlng, 
■ee  "Tmpass,"  {  1. 

I  1.  I>«sei4ptloB. 

*Deed  of  land  bounded  by  sotuuTigable  rirer 
held  to  ooDTey  to  thread  of  stream  including 
island  In  river.— Wall  t.  WaU  <N.  a)  28B. 

I  8.  Evld«Bee»  sMwtelBBient,  and  es- 
tablishmMit. 

*Where  the  return  of  processlo&ers  is  made 
the  jadgment  of  the  court,  the  judgment  tm- 
appealed  from  Md  conclusive  as  against  Pro- 
testant and  Us  i^Tles  In  title.— Martin  t.  Pa- 
tlllo  (Ga.)  m 

Where,  In  an  actltm  to  recover  land,  the  only 
issae  involved  is  a  disputed  boundair  line,  the 
submission  of  an  issue  as  to  whidi  of  two  lines 
designated  on  a  map  was  the  true  line  between 
plaintiff's  and  defendant's  lauds  held  sufficient 
—Williamson  v.  Bryan  (N.  C)  77. 

BMdence  Mtd  solBciaBt  to  toeata  a  comer 
forming  the  point  of  beginning  in  the  deacrip- 
tion  of  land  oonveyed.— Broachrell  v.  Morgan 
(N.  C)  810. 

Under  Rerisal  1906,  {  717,  mecial  proceed- 
Inga  Iwoucht  under  sections  826  and  S26  for 
the  establishment  of  boundaries,  and  in  which 
the  question  of  title  arises  held  properly  trans- 
ferred by  the  cletfc  to  the  civil  Issues  docket 
for  trial  on  all  Issues.— Woody  v.  Fountain  (N. 
O.)  426. 

*In  proceedings  to  eBtablish  a  boundary 
brought  ander  Revisal  1905,  SS  325,  326,  and 
transferred  under  section  717  to  the  dvU  IssueB 
docket  the  burden  of  establlshinK  the  boundary 
allend,  held  to  be  on  plaintiff.— Woody  T. 
Fountain  (N.  a)  426. 

*In  an  action  to  establish  boundaries  bron^ 
nnder  Berisal  1906,  |  828,  and  transferred  to 
the  dvU  Issues  docket  nnder  section  717  on  ac- 
count of  the  raising  of  an  issue  of  title,  the 
burden  of  proving  title  held  to  reat  on  plalntlfF. 
—Woody  T.  Fountain  (N.  0.)  426. 

BREACH. 

Of  cmidltion.  see  "Iniuranee,"  H  0>  7. 

Of  contract,  see  "Contracts,"  {  3;  "Bales,"  I 

4;  "Vendor  and  Purchaser,"  |  2. 
Of  corenant,  see  "Oovenants/*  |  2. 
Of  warranty,  aee  "Salem"  HO,  & 

BREACH  OF  THE  PEACL 


See  'Itlot** 


BRIDGES. 


Obstruction  of  navlgaUA  mten,  m  *VaTlga* 
ble  Waters,"  |  1. 


I  1.  Establlsluttemt,   ooBstrnotlsB,  amd 
malntenanee. 

*Tbe  term  "bridge"  includes  all  the  appur- 
tenances necenary  to  its  propw  use*  and  em- 
braces abntments  and  approaches.r-Howlnft(m 
T.  Madlaon  Omnty  {GmT^^' 

•Pelmt  uMtotod. 


I  2.   BegvlAtloa  aaid  vsa  for  ttaTel. 

An  allentlon  in  a  petition  brought  against 
a  coottty  for  damages  oy  a  d^ect  in  a  brtdn 
Keld  an  avexment  of  notice  of  defect  to  ue 
county  good  ai  against  a  genwal  demurrar^ 
HowbigtoB  T.  Madison  Ooon^  (OaJ  ML 

BRIEFS. 

Of  evidence  for  purpose  of  review,  see  "Appeal 

and  Error."  |  11. 
On  appeal  or  writ  of  error,  see  "^peal  and 

BROKERS. 

See  ^'Principal  and  Agent** 

Compensation  of  l«x>ker  as  agent  In  ganeraL 

see  "Principal  and  Agent,"  1  1. 
Insurance  brokers,  see  'Insurance,"  |  1. 

I  1.  Oompemsatlom  and  lluu 

*Where  an  agent  is  empowered  to  proenn  a 
pnrclmser  for  real  estate  within  a  certain  time, 
ne  cannot  recover  commission  unless  he  turnlib- 
ee  a  purchaser  within  that  tlniftr-Xoe  t.  Max> 
well  (W.  Ta.)  888. 

*When  a  broker  Is  anthoiised  to  pxocon  a 
purchaser  <A  land  within  a  certain  time,  bat 
the  owner  waives  a  performance  within  the  time 
agreed,  and  treats  the  contract  as  In  force,  the 
broker  will  be  entitled  to  comi>en8Btion  when 
|«  procures  a  purchaser.— Ice  t.  Maxwell  (W. 
Ta.)  888. 

*Where  a  broker  Is  authorised  to  proenn  a 
purchaser  (or  real  estate  at  a  fixed  som  and  for 
a  stipulated  compensation,  he  can  recover  the 
compensation  where  he  procures  a  purchaser 
from  whom  the  owner  accepts  a  less  anm  than 
that  at  which  he  anthoriied  the  agent  to  aell.— 
Ice  T.  Maxwell  (W.  Va.)  89a 

{  S.    AetloBs  for  oompeBaatlim. 

Where  a  contract  to  procure  a  purchaser  for 
real  estate  has  been  continued,  or  the  time  with- 
in which  the  sale  was  to  have  oeen  made  waived, 
the  presumption  Is  that  the  bndter  Is  entitled  to 
recover  the  commlsilon  orMnaUy  agreed  upon. 
-Ice  V.  Maxwell  (W.  Va.)  WOT^ 

Whether  there  Is  evidence  that  the  time  given 
a  real  estate  broker  to  procure  a  purchaser  has 
been^  waived,  or  the  contract  continued.  Is  tot 
the  July.— Ice  t.  Maxwell  (W.  Va.)  888: 

BURDEN  OF  PROOF. 

^^  *g  "'"HonSdd??t'S'  "^^^ 

BURGURY. 

Belerancy  of  orldenee,  aee  "Chbninal  Imw," 
I  8. 

I  1>  PvosasstlOB  and  Vonlalwent. 

*Where  defendant^  guilt  was  eatabliahed  by 
the  testimony  of  an  accomplice  and  corroborated 
by  aliunde  evidence,  a  convictioa  was  attthoriaed. 
—Woods  T.  State  (Ga.)  1044. 

BY-LAWS. 

Of  mutual  bmeflt  Insorance  association,  see 

"Insurance,"  |  14. 


CANCELLATION  OF  INSTRUMENTS. 


"Reformation  of  In- 


See  "Quieting  Title"; 
straments." 

Compe^cy  of  witness  In  action  ta  set  aalda 
deed,  see  '^tnesieib"  1 1. 

sylUbna. 
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H  80UTHBASTEBN  RKPOBTEB. 


DedaratioDB  as  erldencc,  see  "EMdenc^"  I  7. 
Banitable  jQrisdictton,  8«e  "Bqulty."  S  1 
Nitiiig   Mide   frandiilent   conr^aneMi  m« 
"nrandvlent  OtmTejancM,**  |  2. 

Oronmda  tor  oaneMaUon  or  r*»oii*io»  of  par- 

itcular  imirumenu. 
See  "Deeds."  |  4. 

Contracts  for  sale  of  goods,  see  "Sales,"  i  S. 
Oontracts  for  sale  of  realty,  see  "Vendor  and 

Purchaser."  |  1. 
Iwirance  poller,  m  "Inanranc^"  H  6,  18.  14 
Uaurioiia  aaglgnment  w  conveyanoe,  lae  "Ua- 

«ry,"  1 1- 

I  1.  BtcKt  of  AotlfUi  aiul  defense^ 

*In  a  suit  to  qalet  title,  egult;  has  jurisdiction 
ta  cancel  an  instrument  of  title  at  Oie  suit  of 
we  in  poeaeasion  under  a  good  title,  though  the 

Sistrument  be  void  on  Its  face. — Wbit^iouae  v. 
ones  (W.  Va.)  730. 

I  S.    Prooeedlxtn  and  relief. 

Where  a  married  woman  conveyed  land  to  her 
hniriMnd  by  a  deed  void  because  not  issued  by 
Um,  and  remained  in  possession  for  10  years, 
a  anit  by  her  to  declare  such  deed  void,  brought 
1  year  after  a  conveyance  by  heirs  of  her 
hnsband.  la  not  barred  by  Udwa.  —  UnUina  t. 
SuewrinuT  (W.  Ta.)  786. 


CARNAL  KNOWLEDGE 


Baa  "B^" 


CARRIERS. 


^idtancea  required  to  be  need  In  operation  of 

railroad,  aee  "Bailroads,"  |  & 
AppUcablu^  of  InatruetiMis  to  pleadlnsin  ao 

tkHL  tm  Injnriea  to  paaaenger,  aaa  "Trial," 

I  0. 

Gompenaatory  damages  in  action  for  delay  in 
delivery  <^  baggage,  see  "Damages."  8  !■ 

Goiiatn»mon  of  con^tutional  provlaicnis  relat- 
ing to  Issuance  of  mileage  books,  aee  **Gon- 
Mbtlona)  Law,"  1 1. 

Form  and  sufficiency  of  instnictlODa  in  action 
for  injuries  to  passenger,  see  "Trial,"  I  8. 

Harmless  error  In  action  for  injuriea  to  pao- 
senger,  see  "Appeal  and  Eirror,*'  |  25. 

Jarisdictlon  of  justice  of  action  tor  loss  of 
shipment,  see  '^Justices  of  the  Peace,"  I  2. 

Laws  providing  for  issuance  of  mileage  books 
as  denial  of  due  process  of  law,  see  "Con- 
stitutional Law,"  i  9. 

Province  of  court  and  Jury  in  action  for  In- 
juries to  passenger,  see  "Trial,"  S  6, 

Relations  of  interstate  commeioe,  aea  "Com* 
merce,"  8  1. 

Time  for  performance  of  omtract  with,  aee 
"Contracfii,"  |  2. 

S  1.   Ouriaee  of  coada. 

'Where  consignors  deliver  goods  to  carrier 
with  directions  to  deliver  to  third  person  on  bis 
presentation  of  tbe  bill  of  lading  and  payment 
of  draft,  and  the  carrier  delivers  the  goods  be- 
fore payment  of  the  draft  and  without  pres- 
oitation  of  the  bill  of  lading,  but.  afterwards, 
tbe  consignors  treat  directly  with  such  party, 
accepting  a  part  In  cash,  and  a  check  for  the 
balance,  which  waa  not  paid,  but  consignors 
waived  any  right  they  might  have  ^alnat  the 
carrier.— Callaway  ft  Tniltt  v.  Southern  By.  Co. 
(Ga.)  22. 

In  an  action  against  a  railroad  for  treig&t 
improperly  delivered,  evidence  insnffldoit  to  fix 
tbe  identity  of  the  goods  or  show  their  market 
price  was  properly  excluded.— Callaway  &  Tmltt 
T.  Southern  Ky,  Co.  (Qa.)  23. 

*A  carrier  held  guilty  of  conversion  in  dlspoa- 
Ing  of  a  shipment  at  public  auction  for  the  pur^ 


•Volat  auotmtod.  Boo  sHlBbwa. 


poae  of  enforcing  ootlection  of  frdght  and  it»- 
age  charges. — Southern  By.  Co.  v.  Bom  Sted 
Singe  (St.  (Oa.)  178. 

•Where  a  consignee  cannot  be  located  the  ea^ 
riar  Md  bound  to  bold  tbe  ahlpment  a  reasim- 
aUe  iMigth  ct  time,  subject  to  tbe  oondnwi's 
order. — Southern  By.  Co.  t.  Bom  Steel  fisnxe 
Co.  (Ck.)  173. 

*Uuder  the  general  law  embodied  In  Qv. 
Code  189S,  |  2004,  everv  express  company  doing 
business  in  tbe  state  M4  aubject  to  mit  for 
failure  to  perform  its  duties  aa  a  carrier,  dthat 
in  the  county  where  tbe  gooda  are  received  ttt 
shipment,  or  in  the  county  where  the  delirerj 
of  the  goods  is  directed  to  be  made.— Southen 
Express  Co.  t.  B.  B.  EHectrie  Go.  (Oa.)  2H 

'Freight  must  be  transported  with  all  reatoB- 
able  diligence  where  no  time  for  deliveiy  is  ex- 
greasy^  ^n^A^  upon. — EUirby  t.  Sottthem  Bj. 

*Where  a  consignee  of  certain  fruit  sold  the 
same  to  a  secono  purchase  after  a  bank  biA 
discounted  a  draft  drawn  on  the  first  purdiSMr. 
the  acceptance  of  payment  of  the  draft  from  tb» 
second  purchaser  by  the  bank  transferred  all 
Ita  rigbta  to  the  property  to  hlm^— Sewmrd  ft  Co. 
T.  UUler  ft  HtgSon  (Va.)  681. 

'Discount  of  a  draft  attached  to  an  order  oo 
a  carrier  for  tbe  dellverv  of  freight  Aeld  to  v«st 
title  to  tbe  gooda  In  the  bank,  and  to  oonfer 
on  It  the  rights  of  a  mortsagee  In  poaaeasioo.  u 
to  attadiing  creditora  of  uie  consignee.  Seward 
ft  Oo.  T.  Millar  ft  HIgdon  (Va.)  im. 

A  bank,  having  discounted  a  draft  attaebed 
to  an  order  on  a  carrier  for  the  delivery  of 
goods,  held  not  required  to  record  the  papers, 
under  Code,  {  2465,  in  order  to  preserve  its 
Um  aa  againat  eredltora  of  the  omiagnaar-Sev- 
wd  ft  Co.  T.  lUller  ft  HIgdon  (V^n^OU. 

I  S.  0«»lago  of  Uva  atoak 

*A  eonneetinc  curiar  hOd  entitled  to  hnxAt 
of  limiting  value  clauae  In  contract  of  ahipment 
with  initial  carrier^Harbr    Southern  I^.  Co. 

(S.  O.)  760. 

I  3.  Oarrlaco  of  pasaeagora  rmroe>  iiA* 
ets,  and  spedal  iMmtimota. 

'Sufficiency  of  ticket  sold  by  carrier  over  cod- 
necting  liuea  determined. — Buasey  v.  Char)es»n 
ft  W.  a  Ry.  Ca  (8.  C.)  16S. 

I  4.  Povfonaanoo   of   aoxtraet  al 

tvamapovtattomi 

FaOiire  to  atop  a  train  at  a  station  and  alkw 
a  passenger  an  opportunity  to  alight,  kci4  n 
render  tbe  lessor  liable  where  the  road  is  beiu 
operated  by  a  lessee.— Pickens  v.  Georgia  R.  c 
Bulking  Go.  (Oa.)  171. 

'Cost  of  ticket  held  an  element  of  danucc 
in  action  against  carrier  for  fail  ore  to  st^ 
and  take  on  passengers.— Caldwell  t.  Atlaotie 
Coast  Line  B.  Co.  (3.  O.)  131. 

Where  a  carrier  sold  a  ticket  which  shomd 
on  its  face  that  it  waa  intended  to  haw  coupon 
attached,  and  no  such  coupona  were  In 
attached,  together  with  testimony  that  def^ 
ant's  conductor  told  plaintiff  that  a  ticket  in  tbe 
form  In  which  it  was,  waa  not  good,  was  ad- 
missibie  to  show  reckleasmeaa  and  diaregard  of 

Slaintira  ri«hta,r-BuaBey  v.  GharleatoD  ftW.  C 
iy.  Go.  (8.  a)  163. 

Declaration  In  an  acUon  against  a  carrier  t« 
willfully  refusing  to  fomiBh  transportation  toi 
ejectiogplaintlff,  construed. — ^Busaey  t.  Charlef- 
ton  ft  W.  a  Ry.  Go.  (S.  a)  163. 

In  an  action  against  a  carrier  for  lefoaal  to 
transport  passenger,  plaintiff  may  abow  thit 
ticket  waa  defective  over  other  lines. — ^Bassey  v. 
Charleeton  ft  W.  a  By.  Co.  (8.  O)  163. 
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A  carriw  havtns  knowladn  of  ft  qnarantins 
reoderinr  a  Journey  impoMibts  held  bo  and  to 

gn  nodes  to  ft  pawengar  MeUns  InComifttloii 
connection  therewlth^IlMWltfan  T.  Boothom 

Rj.  Co.  (S.  C.)  142. 

Evidence  Mid  to  support  allegation  that  plain- 
tiff, ft  paaaencer,  waa  Induced  ttj  tbe  conductor 
to  get  off  at  the  wrong  atftUoiL— IV»d  t.  South- 
•m  Rj.  (S.  0.)  44a 

Inatmction  not  lapported  by  tbe  i^eadlnga 
Md,  under  the  evidence,  barmleM  error.— Fwd 
r.  Soutbem  By.  (S.  0.)  44a 

PftMenger  <m  through  train  whidi  doei  not 
etop  at  station  to  which  ahe  had  purchased  a 
tlcaet  should  minimize  her  damages  by  getting  off 
at  next  preceding  sutioa  and  waiting  for  follow- 
ing local  ttftia. — Carter  v.  Southam  By.  (B.  C.) 
TO. 

I  S.    ^—  FeraoBftl  iajnrlea. 

*A  carrier  held  not  an  insnrer  of  ft  paaieager 
but  only  liable  for  injuries  canaed  iir  nnll- 
gence.-BolIlngiworth  t.  Skelding  <N.  G.)  212. 

*In  taking  paasage  on  a  freight  train,  a 
paesenger  assumes  toe  nsual  risks  incident  to 
traveling  on  such  traina  when  managed  by  pro- 
dent  men  In  a  careful  oianner.^MazBDle  t. 
Southern  By.  Go.  (N.  O.)  S55. 

'Liability  of  a  carrier  for  injuries  to  a  pas- 
senger is  based  on  DeglixenceT— HaraUe  t. 
Soutbem  By.  Co.  (N.  C)  356. 

*A  railroad  company  which  has  leased  its 
track  and  rolling  stock  Is  liable  for  Injury  to 
a  passoiger  by  the  nMlisence  of  the  lessee's 
servants.— Garleton  v.  Yadkin  B.  Co.  (N.  U) 
429. 

*EMdence  Acid  to  Justify  tbe  Jniy  in  determin- 
ing whether  conductor  of  train  was  guilbr  of 
wfllful  misconduct.— Tftlbert  T.  Charleston  «  W. 
G.  By.  (S.  G.)  ISa 

f  e.  —  Aotlosui  tor  p*naal  ImJwIm. 

In  an  action  by  a  passenger  on  a  street  car  for 
injuries  received  In  alighting  from  the  car  a  cer- 
tain instruction  held  not  erroneous. — Savannah 
Electric  Co.  t.  McElvey  (Ga.)  192. 

In  an  action  by  a  paasniger  for  Injuries  re- 
eelved  In  alighting  from  ft  street  car,  teatlmony 
that  on  the  street  where  the  Injury  occurred 
there  waa  ft  place  where  street  cars  storoed  at 
the  crossing  was  admissible. — Savannah  Blectrie 
Co.  V.  McElvey  (Ga.)  192. 

In  an  action  acaioBt  a  street  railway  com- 
pany, petition  alleging  that  plaintive  minor 
child  was  pushed  from  a  moving  car  by  a  per- 
son In  the  employ  of  tbe  company  held  to  set 
forth  a  cause  of  action.— Primus  v.  Macon  Ry. 
&  Light  Co.  (Oa.)  924. 

*Instraction  in  an  action  for  Injury  to  a  pas- 
senger <Hi  ft  street  ear  when  the  questitm  of  neg- 
ligence and  contributory  nei^Iigence  was  materi- 
Bl  held  correct — Savannah  Electric  Co.  t.  Mul- 
likln  (Oft.)  945. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  passenger  alighting  on  the  wrong 
sloe  of  a  train,  the  question  of  tlie  negligence 
of  the  carrier  heUd  tot  the  juir.— Baffin  T.  At- 
lantic A  N.  G.  B.  Go.  (N.  C.)  86. 

The  question  of  the  negligence  of  a  carrier 
in  not  providing  means  to  prevent  passengers 
from  alighting  on  the  wrong  side  of  the  train, 
held  for  the  Juir.— Bnffln  t.  Atlantic  A  N.  G. 

R.  Co.  (N.  c.)  m. 

An  instruction  In  an  action  against  ft  rail- 
road company  for  injuries  to  a  passenger  held 
not  erroneotis  tor  the  use  of  the  words  **eon- 
tinuing  ueglfgence."— Buffin  r.  Atlantic  ft  N.  C. 
B.  Go.  (N.  GO  86. 


In  an  actioB  for  Injuries  to  a  jtaasenger  In* 
stnietlMis  held  not  erroneous  nnder  tbe  «vt- 
danci^aflB  t.  Atlsntle  *  M.  a  B.  Go.  (N. 
a)  8& 

*In  an  action  for  injuries  to  a  paesenger, 
evidence  held  insufficient  to  sustain  his  theorr 
aa  to  the  cause  of  the  accident. — HoIIingsworth 
V.  Skelding  (N.  G.)  212. 

*Bailroad  companies  jointly  4q>eratlng  tbelr 
roads  throu^  the  agency  of  a  lessee  held 
properly  Joined  in  one  sctlon  for  negligent 
injuries  to  a  passenger.— Garleton  t.  Tadkln  B. 

Go.  (N.  G.) 

*In  action  for  Injury  to  a  paaeenger.  cer- 
tain Instractlons  held  reversible  error,  as  ex- 
cluding plaintiff's  version  of  the  case. — Miller 
T.  Atlanta  &  G.  Air  Line  R  Go.  (N.  G.)  438. 

In  an  action  for  injuries  to  passenger,  cer- 
tain Lnatmctions  A«Id  error  as  making  defend- 
ant's liability  depend  exclusively  on  certain 
fact— Miller  t.  Atlanta  &  a  Air  Line  B.  Go. 
(N.  a)  4S9. 

Evidence  that  an  engineer  suddenly  and  vio- 
lently backed  his  train  without  warning  at  a 
place  where  passengers  might  be  expected  to 
alight  was  some  sviMnce  of  wantonness.— Heirs 
T.  Atlantic  Ooast  Lins  a  Co.  (&  O.)  457. 

t  T*         Oonirlbntorj     »egHge»os  mt 
psrswn  lajwed* 

An  Instruction  In  an  action  against  a  rail- 
road company  for  injuries  to  a  passenger  held 
not  erroneous  for  the  use  of  the  word  "directly" 
instead  of  the  word  "proximately'*  in  defining 
contributory  negligence.— Bnffin  T.  Atlantic  ft  N. 
a  B.  Go.  (N.  C.)  86. 

*In  an  action  for  injuries  to  a  passenger, 
plaintiff's  contributory  negligence  under  tlw 
evidence  Md  question  for  ths  jury  under 
proper  Instructions.— Miller  t.  Atlanta  ft  O. 

Air  Line  B.  Go.  (N.  C)  489. 

*Gnder  Bevisal  1905,  |  2628,  railroad  com- 
pany held  not  liable  for  injuries  to  passenger 
going  upon  platform  of  a  car  la  violation  of 
posted  regulations  of  the  company.— Shaw  v. 
Seaboard  Air  Line  Ry.  (N.  C.)  713. 

'Whether  it  is  gross  negligence  for  a  passen- 
ger to  cross  and  recross  the  trac^  at  a  station 
after  liearing  whistle  of  approachiog  traia  Held 
a  question  for  the  Jury.— prawdy  T.  Atlantic 
Ooast  Line  B.  Go.  (S.  a)  441 

I  8.    —  PassenBers'  effeets. 

'Person  traveling  on  pass,  providing  that  rail- 
road should  not  be  liable  for  injury  to  bag- 
gage, could  not  recover  exceiit  for  willful  mis- 
conduct—Hutto  v.  Soutbem  By.  Co.  (S.  O.) 
44S. 

I  O.  — ~  Falnos  ears  nmd  sleaplnc  onrs* 

*The  personal  effects  which  a  passenger  may 
carry  on  his  journey  so  aa  to  render  a  sleeping 
car  company  liable  for  their  loss  through  its 
negligence  may  include  jewelry.- Pnllman  Co. 
r.  Schaffner  (Gft.)  833. 

*It  is  the  duty  of  a  sleeping  car  company  to 
exercise  reasonable  care  to  guard  the  personal 
effects  of  the  passengers  from  theft— Pullman 
Go.  V.  Schaffner  (Oa.)  933. 

*In  a  suit  against  a  sleeping  ear  company  by 
a  passenger  for  loss  of  baggage,  where  articles 
of  personal  adornment  were  stolen  while  be 
was  sleeping,  the  burden  Is  on  defendant  to  ihow 
reasonable  dUlgaie&r-Pnllmftn  Co.  t.  Bdiftfftaer 
(Qn.)  933. 

CASE  ON  APPEAL 

Mftking  and  settlsaaent,  am  "Appsftl  and  St- 
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See  "AalmalB." 


CATTLE. 


CAUSE  OF  ACTION. 

8m  "AtfachmuiC  1 1. 

CERTIFICATE. 

Certified  ctvlee,  see  "BMdcDce,"  {  9. 

Mandamai  to  compel  issuance  o(  teacher's  cer- 
tificate, see  "Mandannu,"  |  1. 

ICntoal  Deneflt  Insaranoe  owdflcatCk  see  "In- 
snrance,"  |  14. 

Of  acknowledgmeat  of  written  ImtniiiMiit,  am 
"Acknowledgment,"  {  2. 

CERTIORARI. 

To  oocrect  record  on  appeal  or  enw*  we 
pral  and  Errort"  I  IS. 

B«oieio  4n  partimlar  procMsdinga. 
Criminal  pro  seen  tlon,  aee  "CrimlDal  Law^"  |{ 
26,  27. 

Proceedings  before  Jastices  of  the  peace,  see 

**Jiutioes  of  the  Peace."  |  4. 
Proaecntion  for  violation  of  manldpal  wdl- 

nance,  see  "Municipal  Corporations,"  |  B. 

I  1.  Froeeedlnss  mmd.  detanolafttioa* 

Where  an  allegation  of  fact  on  which  an  aa- 
BigomeDt  of  error  in  a  petition  for  certiorari 
ia  based  la  not  verified  by  the  answer  each 
asslsninent  cannot  be  oonsidered.— Western  Un- 
ion TTelegraph  Go.  T.  Bran  (Oa.)  ZL. 

*A  Judge  of  the  snperlor  court  A«Id  not  to 
have  abased  his  discretion  in  overmling  a  cer^ 
tiorari  from  the  ordinary's  decision,  dfacontina- 
Ing  a  pabllc  road,  in  a  proceeding  ander  Pol. 
Code,  H  520,  624^Wilcher  v.  Nunn  (Oa.)  924. 

*TbB  Judge  of  a  soperior  eoort  In  hearing  a 
certiorari  is  restricted  to  errors  alleged  to  have 
been  committed  on  die  trial  below.— Bryant  v. 
Bldgway  (Ga.)  982. 

*Wbere  the  evidence  is  conflicting,  the  discre- 
tion of  the  jadge  of  a  saperior  court  In  granting 
on  certiorari  a  first  new  trial  will  not  be  con- 
trolled.—Bryant  v.  Ridgway  (Oa.)  082. 

*The  second  grant  of  a  new  trial  00  certiorari 
from  a  Justice  wUl  not  be  reversed  where  the 
evidence  In  support  of  tite  verdict  is  week  and 
the  overwhdmlag  preponderance  of  the  evidence 
is  against  It.— Loudermllk  v.  Stephens  (GaJ  856. 

Where  the  transcript  shows  copies  of  certio- 
rari b<md  and  certificate  as  to  costs,  but  with  no 
record  of  filing,  each  bearing  a  given  date,  and 
a  copy  of  a  writ  of  certiorari  oearit^  a  date 
sahseqpent  to  that  of  the  papers  first  referred 
to^  tlure  will  be  a  presumption  that  the  clerk 
aooMdlng  to  law  did  not  ume  the  writ  until 
after  such  papers  had  been  first  duly  filed.!— 
Lottdermllk  t.  Stephens  (Ga.)  956. 


CHANCERY. 


8««  "Equity.' 


CHANGE  OF  VENUE. 

Of  criminal  psoBeentI«ni»  Me  "Criminal  Iaw,** 

i  2. 

Review  of  discretioDuy  rulings,  see  "Criminal 
Law,"  I  29. 


To 
To 
Law. 


jury  in 
jaTT  in 


CHARGE. 

dvU  actions,  sea  "Triat,"  «  6-12. 


^criminal  prowcntiw,  see 


Criminal 


CHARITIES. 

I  1.  OoMstgneUott.  admlmistMtlaa, 
•nforeement. 
Id  a  suit  by  the  executors  held  that  they  failed 
to  make  such  a  case  as  wtmld  antiwiiie  the  eoort 
to  so  construe  the  will  as  to  allow  than  to  ad- 
minister the  trust  funds  In  a  manner  other  than 
that  clearly  expressed  in  the  wilL— Harris  t.  Neal 
(W.  Va.)  740. 

CHARTER. 

See  "Municipal  Ckirporations,"  U  4»  & 
Of  railroad,  see  "Railroads,"  |  3. 

CHATTEL  MORTGAGES. 

Confusion  of  mortgaged  goods,  see  "Confusion 

^  Goods,**  II. 
In  fraud  ot  creditors^  see  "Frandnloit  Oonvey' 

anoes,"  1 1. 

I  1.  BeqntsUM  amd  validity. 

*Contract  for  sale  of  pmonalty,  tttle  to  re- 
main in  seller  until  paia  for,  k«M  a.  mor^aga 
—State  V.  Haynes  (S.  O.)  IIS. 

S  2.    Oanairnetlou  and  operatlaB. 

*A  chattel  mortgage  of  all  household  goods, 
all  office  furniture,  and  all  stock  of  merchandise 
does  not  cover  merchandise  thereafter  acquired. 
—Armour  &  Co.  v.  Boss  (8.  (X)  81S. 

i  8.    BemoTa]  ov  transfer  of  vropcrty  Ivy 
Kortgacor. 

'Taking  mortgaged  property  out  of  the  state 
held  a  violation  of  Cr.  Code  1902,  f  337.— State 
v.  Haynes  (S.  G.)  118. 

*Taklng  mortgaged  chattds  into  a  fortdgn 
state  and  pawning  thun  fteld  a  vlolatkni  of 
Cr.  ^ode  1902,  |  8S7^tate  t.  Hajnes  (& 


Sea  "Property.'* 


CHAHELS. 
CHEAT. 


See  **FaIse  PKetMUKs";  "Fraud." 

CHECKS. 

Payment  by  bank,  and  collection,  see  "Banks 

and  Banking,"  I  2. 
Restraining  payment  of,  see  "Injunction,"  |  2. 


CHILDREN. 


"Ia. 


See  "Bastards";  "Guardian  and  Ward' 

fanta";  "Parent  and  Child." 
Death  or  Injuries  to  infsnt  servant,  aea  "llas- 


ter  and  Servant."  H  8^1. 

^11 

t  of  minor, 

ant,"  i  2. 


Devises  to,  by  will,  see 
Eknplo^ent  of  minor,  see 


Ills,"  I  8. 
"Master  and  Serr- 


Habeas  corpus  to  obtain  possession  of  cUId,  sm 

"Habeas  Cornns,"  S  2. 
Marriage  of  child,  see  "BCarrlage." 
Risks  assumed  by  ndnor  servant;  sea  *VaBtcr 
and  Servant,"  I  & 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CIRCUMSTANTIAL  EVIDENCE 


Instructions  ss  to,  see 
•Paimt  AMwtataa.  See  sylUtai. 


'Criminal  Law."  1  14. 
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CITATION. 

CITIES. 

Set  "MnnldpAl  Oorporatloiu.'* 

CITIZENS. 

B^l  protection  of  lawi,  mo  "Omttltntloaal 

CIVIL  RIGHTS. 

See  "Ooutitntioiul  Lnr/'  H  8>  7,  a 

CLAIM  AND  DEUVERY. 

See  "RepleTiii.'* 

CLAIMS. 

AfaiuBt  eetate  of  decedent*  Me  **Eiecaton  and 

Administratora,"  |  8. 

CLASS  LEGISLATION. 

8««  "OonstltnUonal  Law,"  ^  7. 

CLERKS  OF  COURTS. 

Anthoritar  of  as  agent  for  aherlfF  in  collection 
of  costs,  see  "Ftindpal  and  Agent"  I  2. 

Bffect  of  refusal  of  to  MTtve  Jodsraent*  Me 
••Judgment,"  |  12. 

CLOUD  ON  TITLE. 

8m  "QaleCliig  Title." 

COUATERAL  AGREEMENT. 

Fuol  eridenee,  eee  "Brideno^"  I  la 

COLLATERAL  ATTACK. 

Of  process  in  jnatloe  conrt,  mo  "JnstlcM  of  Uie 

PMce."  I  8. 
On  assessment  for  mnnldpal  improTonentir  eee 

"Municipal  Gozpoimtlona,''  I  £ 

COLUTERAL  SECURITY. 

Header  ot  note  oa  collateral  aecvritr  aa  bona 
fide  pOKbaaer,  bm  **Bille  and  NoteaT  I  2l 

COLLATERAL  UNDERTAKING. 

Sm  "BVands,  Statnte  of,"  I  1. 

COLLECTION. 

By  bank,  aw  "Banka  and  BanUng,"  I  2. 
Of  coats,  aee  -Ooata."  |  2. 

COLOR  OF  TITLE. 

Poawwion  of  land  by  infanta  having  color  of 

title,  see  "Infants."  8  1. 
To  anatain  adrerae  posse asion,  8M  "AdwM 

Fomwlon." 


See 


COMBINATIONS. 

''Conspiracy" ;  "Monopolies."  |  1. 


COMMERCE 

Carriage  at  gooda  and  paMmgeni,  bm  'XIar- 
rtera.^' 

On  navlcaUa  waters,  see  "Navlgabla  Waters,* 
i  1* 

1  1.  Memms  mmA  Methods  <if  venlatlon. 

•Penal  Code  1B9S.  {  420,  forbidding,  with 
oertein  eiccntlona,  toe  mnnlng  of  freight  trains 
on  Sunday,  u  not  tmomatitntiMial  as  a  violation 
of  interstate  oommerce.— Swle  t.  State  (Ga.) 
47S. 

That  Act  Ang.  10.  1906,  flzlnc  the  Ikenw 
fee  for  the  sale  of  liquors  In  Irwin  county, 
discrfminates  against  wines  made  oatside  of 
the  state,  does  not  render  the  act  invalid,  but 
places  all  wines  on  the  aama  bade,  irtwther 
made  within  or  wlthont  the  atate^-HSIover  v. 
State  (Oa.)  6d2. 

*Sales  of  dmgs  and  patent  medldnee  held  tft 
constitute  interstate  commerce,  nnd  therefore 
were  not  within  Revisal  1906,  H  0160,  5161. 
prohibiting  a  sale  of  patent  medicines  or  drugs 
without  the  seller  first  havlncobtained  a  Ucenw. 
—State  T.  Trotman  (N.  Cym. 

•OlT.  Code  1902,  vol.  1.  M  1710,  2176,  and 
Laws  1908,  Act  No.  1  (24  St.  at  Large,  p.  1). 
requiring  a  carrier  to  trace  fireight  shipped  over 
It,  etc..  Mid  not  rmlations  of  Interatate  oom- 
merce and  unconstitutional.— Skipper  t.  Sea- 
board Air  Line  By.  (&  C)  4S4. 

COMMERCIAL  PAPER. 

Sm  "BUIs  and  Notea." 

COMMISSION. 

Control  of  railroads  by  corporation  commission, 
see  "Bailroads."  »  1,  8. 

Laws  providing  corporation  commission  as  de- 
nial of  due  procen  of  law,  see  "Constltntional 
Law,"  I  9. 

Laws  providing  for  eorporatloB  commlaskHi  aa 
delegation  of  leglslatlTe  power,  see  "Constitu- 
tional Lew,"  f  2. 

Laws  providing  corporation  commission  aa  de- 
nial of  equal  protection  of  lawa,-  aM  **Gon- 
stitntional  Law,"  |  & 

To  talM  testimony,  see  "Depoaltions." 

COMMISSIONERS. 

Dlroodtion  of  township  taxes  hy  ooonty  com- 
missioners, see  "Towns,"  11. 

In  partition,  see  "PartitW  I  L 

Mandamus  by  state  tax  conunladoner,  sm  "Man- 
damus," S  l.« 

Of  municipal  corporation,  see  "Municipal  Cor- 
porations," I  2. 

COMMISSIONS. 

Of  broker,  bm  "Brokers,"  U  1.  2. 
Of  xeMiTer,  sm  "BecelvenC^'  %  & 

COMMITMENT. 

On  courlctlMi  of  crime,  sm  "Criminal  Law,** 
I  28. 


COMMITTEE. 

of^  Legislature    to  appoint, 


SM 


Authority 
"States,*  . 

Competency  of  witness  in  examination  by  legis- 
lative committee,  see  "Witnesses,"  |  L 
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COMMON  CARRIERS. 
COMMON  LAW. 

Amnlt  at  common  law,  aea  "Aaaaolt  and  Ba^ 

COMPENSATION. 

Fw  pnper(7  taken  for  pvbUc  naa^  bm  "Bmi- 
noit  D<Hnaiii.'*  |  2. 

Of  partUmlar  oI«mi  of  ofietrt  or  other  persona. 
See  ■'Broken,"  H  1«  2;  "Becelvera,"  S  8. 
Agent,  eee  "Prindpal  and  Agmt,"  1 1. 
ODort  atenographer.  aee  "Oonrta,"  i  2. 

COMPUrNT. 

In  dril  actlona,  see  "Pleading."  fi  2. 
in  criminal  proaecntlon,  aee  "Indictment  and 
Information." 

COMPOSITIONS  WITH  CREDITORS. 

Set  "OmprcHnlae  and  Settlement;'* 

COMPOUNDING  FELONY. 

•An  Indictment  for  compounding  a  Mony 
mnat  charge  clearly  the  Mreement  not  to  proae- 
cnte^tate  T.  Hodge  0?.  O)  026. 

*An  Indlctmoit  for  componndlnc  a  felonj  hM 
fatally  defective  for  faflore  to  cnBige  that  the 
persoDR  with  whom  it  was  claiuted  defendant 
entered  into  an  unlawful  agreemuit  were  in 
gwt^lty  of  the  fe]ony.-^tate  t.  Hodge  <N. 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Payment"; 
"Beleaae." 

Agreement  that  plaintiff  might  ranore  timber 
cut  and  that  he  should  relinquish  any  further 
rlfl^t  to  cut  and  remove  timber  held  based  on  a 
sufficient  consideration.— York  v.  WestaU  <N.  G.) 
724. 

COMPUTATION. 

Of  period  of  limitation,  see  "Llmltatiwi  of  Ac- 
tions," |  1. 

CONCLUSION.'' 

Of  witness,  see  "Evidence,"  S  11- 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Smlnent 
Domain." 

CONDITIONS. 

Bauitable  Jurisdiction  to  give  relief  against  con- 
dition in  deed,  see  "F>iuity,"  {  1. 

In  oontraoU  and  oonveyanoet. 
See  "Deeds,"  8  3. 

Contracts  of  employment,  see  "Master  and  Serv 
ant,"  i  1. 

Insurance  policies,  see  "Insuranoe,"  fi|  6,  7,  9, 
13. 


Prooedmt  to  ocOon*  or  other  proeeodingu 
Setting  up  release  a«  defense,  aee  "Betaase." 

To  Judgmmt  in  foredomua  of  lieot  ■••  '*Ue- 
ehante^  Liens,"  |  2. 


CONFESSION. 

Admissibility  In  evidence,  see  "Criminal  Law," 
ol  Judgmeiit,  aea  "Judgment,**  I  % 


CONFIDENTIAL  REUTIONS. 

Dtodoann  of  coromunicattooa,  see  "Witneeaea," 

CONFLICT  OF  LAWS. 


See  "WtOa,"  I  8. 

Ii^t^iea  to  aemntt  aee  *^Uastar  and  BerfBUt," 

CONFUSION  OF  GOODS. 

I  1.    Blclita  and  re— dlea  of  jaiaaM  lm» 

toMsted. 

Where  a  deed  of  trust  wai  executed  <ni  goods 
to  secure  an  indorser  on  a  note,  and  the  debtor 
wlille  in  pOBsesaion  mingled  the  goote  with  ad- 
ditional goods  pardiased,  and  an  execution  was 
levied  on  the  whole  stock,  and  the  trustee  filed 
his  petition  to  release  the  goods  from  levy,  un- 
der Code  1890.  e.  60^  fi  1S2  [Code  1906.  c  50, 1 
21031,  heli,  tliat  the  burden  was  on  the  execu- 
tion oeditor  to  identify  the  additional  goods.— 
Weam  t.  B.  L.  Real  A  Go.  (W.  VaJ  SOft 

CONNECTING  CARRIERS. 

Sea  ''Ghurlen,"  U  2.  8. 

CONSIDERATION. 

Of  contract  in  general,  see  "Contracts,"  f  1. 

Of  porMottlor  oIoMei  of  oonlrada. 
See  "Bills  and  Notes,"  S  1;  "Fraudulent  Ow 

veyances,"  S  1;   "Sales,"  fi  1. 
EV>r  suppOTt  of  bastard,  see  "Bastards,"  %  V. 
OU  lease,  see  "Minea  and  Minerals,"  |  1. 


CONSPIRACY. 


"Mo- 


Combinations  to  mooopolise  trade, 

nopoHes,"  fi  1. 
Restraining  by  injunction,  see  "Injunction,'*  fi  2. 

I  1.    Orlmlmal  reaponalblll^. 

*An  Indictment  drawn  under  Keviaal  190S.  { 
3698,  charging  that  defendant  and  others  con- 
spired to  enter  a  Jail.  htM  not  defective  fw 
failing  to  name  the  other  eonmtiratoiK. — State 
V.  Uwia  (N.  C.)  600. 

CONSTABLES. 

See  "Sherlflk  and  Gonstablea.** 

CONSTITUTIONAL  LAW. 

Presentation  In  lower  court  of  conatitutknul 
gnestions  for  purpose  of  review,  see  "CriminsI 
Law,"  8  23. 

Provinont  relating  to  partioutar  ta&jeota. 
See  "Counties"  fi  I;  "Courts,"  fi  4:  "Crini^ 
inal  Law,"  fi  10;  "Bminoit  Domain."  |  1: 
"Intoxicating  Liquors,"  fi  1:  "Jury,"  |  1: 
"Justices  of  the  Peace/'  fi  2;  "Master  and 
Servant,"  Sfi  7,  12;  "Taxation,"  |  2, 


*Polnt  annotated.  Sea  ayllnlraa. 
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Bnactment  and  Talidltr  of  itatotM.  m  'Stat- 
utes," 8  1. 
Bxemptlotu,  Me  "Homestead,"  {  1. 
Special  or  local  laws,  see  "Statates,"  I  2. 
SnUeeta  and  Utles  of  itatatfli,  ne  "Btatut 


Soj^eta'and  Utles  if  rtatutei,  ase  ''Btatatea," 

I  !•  OoutaNMtlMit  •penitfoa,  amd 

foMaawMt  of  oamatltwtloBAl  pvo- 
Tlalona. 

Th0  State  Corporation  Commlsaion,  under 
Const.  1S6  (e)  [Va.  Code  1904,  p.  cctii]  lias 
jnrlsdiction  to  pass  on  the  constitutionality  of 
Act  Mareh  16.  1906  (Acta  1900,  p.  451,  c. 
256),  requiring  railroads  to  sell  mileage  bookn 
at  reduced  rates,  iu  a  proceeding  to  Miforce  such 
act — Commonwealth  ▼.  Atlantic  Coast  Line  R. 
Co.  (Va.)  672. 

Coantj'  courts  cannot  refuse  obedience  to  a 
Icglslatin  act  Hmitlogtheir  taxing  powera  as 
a  violation  of  Gonat  U.  8.  art.  1.  I  10,  cl.  1, 
probibiting  the  passage  of  laws  impairing  the 
obligation  of  contracts ;  they  being  mere  agencies 
of  Uie  Legislature  and  not  interested  in  the 
debta  dne.— State  t.  Braxton  County  Court  (W. 
Ta.)382. 

*Courta  will  not  bear  objectioua  to  law  on 
tht  ground  of  unconatitudonality  from  persons 
whose  rights  are  not  affected  tberebr.— State  t. 
Braxton  County  Court  (W.  Ta.)  882. 

I  £.  IHstrlVntioii  of  corenmeatal  pow- 
ers and  fnnetioits. 
•Reriaal  1005.  M  207.  208,  making  It  the  duty 
of  the  court  to  admit  attomeya  to  practice  on 
complying  with  the  formal  prerequisites  and 
showing  themselves  to  have  competent  knowl- 
edge, held  not  In  violation  of  Declaration  of 
Rights,  I  8,  providiu  that  the  different  parts 
of  the  jnverament  sbUI  be  kept  seMratfc— In 
re  Appfleanta  for  License  (N.  C.)  6£Ri. 

•Reviaal  1006.  IS  207.  208.  relating  to  the 
admission  of  attorneys,  held  not  in  violation 
of  Const,  art  4.  |  12,  wblch  provides  that  the 
General  Assembly  shall  not  deprive  the  judicial 
department  of  any  power  which  rightfully  per- 
tahia  to  IL— In  n  Applicant!  for  Licmae  CN>  G.) 

ess. 

Acta  1904.  p.  144,  c.  99  [Va.  Code  1004,  p. 
468,  S  1014a],  relating  to  extension  of  corpo- 
rate limits,  held  not  violative  of  Bill  of  Rights 
or  of  Const,  art  3  [Va.  Code  1004,  p.  ccxvii], 
as  devolving  on  the  judges  legislative  powers.— 
Henrico  County  v.  City  of  Richmond  (VaJ  683. 

•Const  art  12.  H  155,  166  [Va.  Code  1904. 

pp.  cel.  ccli],  and  the  statutes  passed  in  pur- 
suance thereof,  creating  a  state  corporation 
commission  clothed  with  limited  legislative,  ex- 
ecutive, and  judicial  powei'S,  held  not  in  viola- 
tion of  Bill  of  Rights,  I  5  [Va.  Code  1904,  p. 
cclz],  or  nny  requirement  of  the  federal  Con- 
stitution.—Winchester  A  S.  R.  Co.  v.  Conunon- 
■wealth  (Va.)  692. 

i  3*    Personal,  cItU,  and  polltleal  rlslits. 

*tJnder  Const,  art  1.  {  16,  there  can  be  no 
imprisonment  to  enforce  payment  of  a  debt  on- 
der  final  process  unless  it  has  been  adjudged 
cm  an  allegation  in  the  complaint  and  corre- 
■IKinding  issue  found  tliat  defendant  has  been 
guUty  of  fraud.— Ledford  t.  Emerson  (N.  C) 

I  4.   Vested  ricbts. 

Exemption  from  jury  duty  may  subseqtioitly 
be  revoked.— State  v.  Cantwell  (N.  C.)  WO. 

S  6.   ObUcatlon  of  eontraote. 

Under  Const  art  8,  S  1.  the  exemption  from 
ixirj  doty  granted  by  Priv.  Acts  1868-69,  p.  72, 
c  65.  heU  not  a  ooutract  which  the  state  could 
not  revoke.— State  v.  Cant^vell  (X.  C.)  820. 


I  6.  Hetrospeolln  amd  mm  past  faato 
laws. 

•BoTisal  1006,  i  1501,  la  conatUntiona!  am  a 
retrospective  act,  and.  where  a  testator  died 
bi  1806  and  special  proceedings  were  had  by 
a  devisee  for  sale  of  the  land  devised  to  her, 
a  conT«ranee  of  such  interest  pnrsoant  to  a 
decree  passed  a  jrood  title.— Andenon  t.  WU- 
kins  (NTO)  m 

i  T.  PrlTlleses  or  lauiultlaa»  aad  alaaa 

lealalattoit. 

24  St  at  liarge.  p.  441,  exempting  Confederate 
veterans  who  enlisted  "from  the  state"  from  any 
license  for  carrying  on  any  business  is  uncon- 
stitutional as  unjust  dlsmminatiui^^ty  of 
Laurens  v.  Anderson  (S.  0>)  136. 

I  8.  Eaaal  proteetloa  of  lawa. 

*Act  24  St  at  Lai'ge,  p.  441,  providing  that 
aoldiera  and  sailors  of  rae  Confederate  States 
who  Mllited  from  ths  itate  ahonld  ba  axempt 

from  any  license  for  carrying  on  business,  hel^ 
in  violation  of  Const,  art.  1.  i  5,  and  fourteenth 
Amend.  Const  U.  S.  |  L— City  of  lAurens  v. 
Andovon  (S.  a)  18& 

•Const  art  12,  H  166.  166  [Va.  Code  1904. 
pp.  cd,  ccli],  and  laws  passed  In  pursuance 
thereof,  subjecting  all  transportation  companies 
in  the  matter  of  their  public  duties  and  charEes 
to  a  corporation  commlssioo.  held  not  a  denial 
of  the  equal  protection  of  the  law.— Winchester 
&  S.  B.  Co.  V.  Commonwealth  (Va.)  602. 

I  0.    Dae  prooess  of  law. 

•Act  March  15,  1906  (Acts  1906,  p.  451,  e. 
266).  requiring  railroad  companies  to  keep  mile- 
age books  for  sale  at  not  more  than  two  cents 
a  mile,  held  unconstitutional,  as  a  deprivation 
of  property  without  dae  process  of  law. — Com- 
monwealth T.  Atlantic  Coast  Une  B.  Co.  (Va.) 
572. 

Proceedings  determining  the  rights  of  trans- 
portatlon  companies  before  the  corporation  com- 
mission created  by  Const  art  12,  H  155,  156 
[Va.  Code  1004.  pp.  cel.  ccli],  held  to  constitute 
due  proceqa  of  law. — Winchester  ft  S.  ,R.  Co. 
T.  Commonwealth  (Va.)  692. 

CONSTRUCTIVE  TRUSTS. 

See  rrnuts,*'  ||  1.  9. 

CONTEMPT. 

Decision  on  former  appeal  as  law  of  the  case, 
see  "Appeal  and  Error,"  §  28. 

Jury  trial  in  contempt  proceedings  for  dis- 
obedience to  orders  in  aumony  case,  see 
vorce,"  i  3. 

Power  of  committee  of  legislature  to  commit 
witness  for,  see  "States."  S  1. 

Supersedeas  on  appeal  in  contempt  proceedings, 
see  "Appeal  and  Error,"  |  & 

CONTINUANCE 

In  criminal  prosecution,  see  "Criminal  Law," 
8  7. 

Review  of  discretionary  ruUngs,  see  "Appeal 
and  Error,"  8  22. 

•Under  Revisal  10<^,  8  531t  order  granting 
continuance  for  plaintiff  on  payment  of  costs 
of  term.  Acid  within  discretion  of  trial  judge.— 
Slocumb  T.  Philadelphia  Cuoat  Co.  (N.  a) 

106. 

^Refusal  to  continue  a  case  because  of  absence 
of  counsel  not  error. — Rice  v.  Lockhart 

Mills  (S.  a)  loa 


•Point  annotated.  See  ayllabna. 
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66  SOUTHSASTHBN  BEPOBTEB. 


*Rflfasal  of  eonthmaiiee  in  tuibeaa  cwptu 
proceedintn  ktitd,  not  error.— Ex  parte  Cannon 
(S.  O.) 

'Befosal  of  continuance  M4  not  an  abaae  of 
dtocretiML— Heim  t.  Atlantte  Goaat  Una  B. 
Oo^  CS.  a)  467. 

CONTRACTS. 

Agreements   witliin   atatnte    of  frandH*  lee 

"Frauds,  Btatnte  of." 
Assignnient;  see  "AssicnnientB.*' 
Oancellatim,    aee   "CxnceUation   of  Instni' 

ments." 

DedarationB  as  eridenee  in  action  on,  see  **Bt1- 
dence,"  I  7. 

Impairing  obligation,  see  "Oonstitutional  Law," 
I  6. 

Mitigation  of  darnKses  for  breach  of  contract, 

see  "Damages,"  f  i. 
Operation  and  effect  of  cnstoms  or  usages,  see 

^'Gnstoma  and  Usages." 
Operation   and   effect   of   mniry   laws,  see 

'^Usnry,"  |  1. 
Parol  or  extiinrie  evidence,  see  "Brldeooe," 

S  10. 

Beformation,  see  "Ref<HrmBtioD  of  Instmments.** 
RestraiolDg  performance  or  breads  see 

junction,"  f  2. 
Specific  performance^  see  "Spedflc  Perform- 
ance." 

Snbroitation  to  rigbta  or  zonedles  ot  creditors, 
see  "Snbrogadon." 

OontraoU  of  porffoular  cIoMet  of  pertont. 
See  "Carriers."  flj  1,  3;   "Corporations,"  §  8: 

"Infants."   S  2;    ''Municipal  Corporations," 

8  8;  "Keceivers,"  {  3. 
Banks,  see  "Banln  and  Banking,"  |  2. 

Oontraett  r^Mling  to  poritoular  »ubi«et». 
See  **Mines  and  Hinerals.'*  |  1. 
Collections  bj  bank,  see  "Banks  and  Bonking," 
I  2. 

Exemption  of  railroad  from  liability  to  servanb 

see  ^^aster  and  Servant."  i  8. 
Ground  for  mechanics'  liens,  see  "Mechanics' 

Liens,"  I  1. 
Support  ox  bastard,  see  "Bastards,"  S  1. 
Transmisdon  of  tel^fnun,  see  "Telegraphs  and 

Telephones,"  {  1. 
Transportation  of  goods,  see  "Oarriers,"  |  1. 
Transportation  of  passengers,  see  **Oazriexs.*' 

ParHotOar  oIoMw  of  «ttprt$$  oontroeft. 

Bee  "Baihnent";  "Bills  and  Notes";  "Bonds"; 
"CovenantB";  "Insurance";  "Liens";  "Ma» 
ter  and  Servant";  "Partnership";  "Saleo." 

Agency,  see  "Principal  and  Agent." 

ma»  of  lading,  see  "Carriers?'  |  1. 

ItaiploTment,  see  "Master  and  Servant." 

iMues.  see  "Landlord  and  Tenant." 

Mutual  benefit  inanrance,  see  "Insnranee,'*  | 

Sales  of  realtr,  see  Tendor  and  Pnrdiaser." 
SnretTshIp,  see  "Principal  and  Surety." 

PorMoHtor  elMces  of  %mpUe4  mmtrsoffc 
See  "Wori^  and  Labor." 

Partioutot  mode*  of  dUoha/rging  oontraott. 
See  "Accord  and  Satisfaction";  "Compromise 
and  Settlemene';  "Payment";  "Belease." 

I  1.   B««nlaltea  and  vallditr. 

*A  contract  in  consideratiDn  of  past  cohabita- 
tion to  support  the  woman  and  children  begotten 
during  the  cohabitation  Is  not  void. — Barton  t. 
Belvln  (N.  G.)  71. 

*Where  at  the  time  of  the  sale  of  a  lot  It 
was  agreed  that  If  the  vendee  resold  the  same 
the  vendor  should  have  the  pro&ts  realised. 


the  oondderatlon  for  die  sole  was  mfBdent 
to  support  the  collateral  agreement— Bootim  t. 

Sherrin  (N.  G)  799. 

*The  validity  of  a  contract  is  detennfaied  by 
the  law  of  the  place  where  it  is  made. — Gau- 
nada?  v.  Atlantic  Coast  Line  B.  Co.  (N.  G.)  836. 

Bole  for  detwmlning  whether  a  ctmtract  in 
partial  restraint  of  trade  is  reaeoDable  or  not 
defined.— Walter  A.  Wood  Mowing  &  Braping 
Co.  V.  Greenwood  Hardware  Co.  (S.  CL)  VIZ.  ■ 

%  X.    Oonstriietlon  and  operation. 

*A  contract  is  to  be  interpreted  in  aooordanoe 
witb  the  law  of  the  place  where  it  ia  mad&— 
Cannaday  v.  Atlantic  Coast  Line  B.  Cou  M. 
a)  836. 

*A  contract  between  plaintiff's  ass^or  and 
defendant  railroad  company  for  tiie  operation  of 
a  branch  line  connecting  with  the  coal  mfaiBs 
and  coking  plant  of  plaintiff's  assignor  AeU 
terminable  at  the  election  of  the  railroad  com- 
pany. — Stonega  Coke  &  Coal  Co.  v.  IjonisviUe 
&  N.  B.  Co.  (Va.)  551. 

i  3.  Fovfomuutoe  or  Iweaeh. 

•Beconunendation  of  the  validity  of  eertain 
bonds  by  plaintiffs'  attorney  Acla  a  condition 
precedent  to  plaintiffs'  obligation  to  purchase 
the  bonds  under  a  proposal  so  to  do  "wt^  legal- 
ly issued  to  the  satisfaction  of  plaintiff^  at- 
torney."—a  A.  Webb  &  Co.  T.  Tmatees  of 
Horganton  Graded  School  (N.  C.)  719. 

The  rights  of  the  parties  to  a  contract  for  the 
construction  of  a  building  destroyed  by  fire  be- 
fore Its  completion  determined.— Keel  v.  But 
Carolina  Stone  ft  Construction  Go.  (N.  (X)  tS&. 

I  ^   Aetioas  for  breadi. 

In  an  action  for  breach  of  contract,  testimony 
of  a  witness  that  he  loaned  plaintiff  money  to 
enable  him  to  fulfill  bis  contract,  held  admissible 
on  an  issue  as  to  plaintiff's  ability  and  readiness 
to  perform.— Ives  v.  Atlantic  &  N.  G.  B.  Go. 
(N.  a)  74. 

In  an  action. for  breach  of  contract  certain 
testimony  KOd  not  objectionable  on  tiie  gioand 
that  its  effect  was  to  make  witness  the  real 
g^^tifl.— Itw  t.  Atlantle  &  N.  a  B.  Oo.  (N. 

CONTRADICTION. 

ot  witness,  sea  '*Wttnaoea»"  1  8. 

CONTRIBUTORY  NEGLIGENCE 

Of  passenger,  see  **Garriers,"  1  7. 

Of  person  injured,  see  "Negligence.**  |  2. 

Of  person  Injured  by  operation  of  railroad,  aee 

"Railroad?"  81  10,  11. 
Of  person  InJtued      operation  of  street  laU- 

road,  see  'Street  Bailroads,"  I  2. 
Of  servant,  see  "Master  and  Servantb**  IS  8-12. 

CONVEYANCES. 

In  fraud  of  cxeditora,  sea  **FrandnIeat  Convcr 

ances." 

Comwiraiioet  by  or  <o  porHoitfar  oiwsea  of 
persons; 

See"Corporatlona."|8;  "Guardian  and  Waid." 

S  2. 

MaiTled  women,  see  "Hndiand  and  mfs,"  |  2. 

Oonvetroftoet  of  parUciHar  tpeeiea  of,  or  ostates 
or  interewtt  in,  proporig. 

See  "Mines  and  Minerals,"  1 1. 
Separate  property  of  married  wwnea«  sas  **Hn>> 
^d  a£d  I  % 


'Vdrnt  nnnotnted.  Be*  Brllabna. 
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ParthuUr  olM«et  «/  oofmeyoMMt. 
8m  "Assignments";   "Asstknmeats  for  Bfo^t 
ofOrediton":  "CUttsl  Uortgasei^;  '*Deeda"; 
**Mortga|N."^ 

CORPORATIONS. 

Am  tmphtftn,  we  "Master  and  BerTant,"  f  7. 
Bona  nde  puichasera  of  note  execnted  bj  cozpo- 

rate  offlcer,  ase  "Bills  and  Notes."  |  2. 
Declarations  as  evldenoe  In  action  by  or  against, 

see  "Bvidence."  |  7. 
Jurisdiction  of  corporation  commission  to  pass 

on  constitutional  qnestims,  see  "Oonatttnaon- 

al  Law,"  I  1. 
Lfaws  providing  for  corporation  commission  as 

delegation  of  legislative  power,  see  "Gonstlta- 

tional  Law,"  i  2. 
Imws  prOTidlng  coriwratlon  cixnmission  as  de> 

nial  of  due  procsB  of  law,  see  "Gonstitational 

Law,"  19. 

MnJUfarioosness  in  pleading  in  salt  bj  or 
against,  see  "Eqaity,"  {  2. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  |  3. 

Tmufer  of  corporate  stock  as  assignment  for 
benefit  of  creditors,  see  "Asstgnments  for 
Benefit  of  Ondltors,**  |  1. 

PorMovIor  elosf es  of  oorporeMoM, 

See  "Municipal  Corporations";  "Bailroads"; 
"Street  Bailroads." 

Banks,  see  "Banks  and  BanUng." 

Insurance  companies,  see  "InBuranoe." 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones." 

I  1.  OftnltaL  stoek.  mnd  dlvldeads. 

*A  corporation  purchasing  its  own  shares 
which  are  not  fully  paid  cannot  charge  the 
shareholdo-s  with  indiridual  liability  for  the 
unpaid  portions  of  subscription  unless  they,  on 
a  snCBcient  consideration,  promise  to  pay  the 
■ame.— Crawford  v.  Bcmey  (Ga.)  40& 

•In  a  suit  by  a  corporation  against  a  stock- 
holder for  unpaid  suoacription,  proof  of  the 
subscription  and  of  a  call  duly  made  makes  a 
prima  fade  case.— Orawford  t.  Boney  (Ga.) 
499. 

I  2.   Mentben  and  stookJbolders. 

*It  is  essmtial  to  the  validity  of  acts  of 
stockholders  of  a  corporation  that  they  be 
performed  pursuant  to  action  taken  at  a  de- 
filwrative  meeting  rwolarly  or^ranized. — Hill  v. 
Atlantic  &  N.  oTb.  Oo.  (N.  G)  854. 

*Notice  to  stocUiolders  of  the  time  and  place 
«t  a  meeting  of  stodliolders  Md  essential  to 
Its  validity  unless  they  attend  tn  person  or 
by  proxy,  or  the  time  and  place  Is  fixed  by 
statute,  charter,  or  usage.— ^11  v.  Atlantic  ft 
N.  C.  R.  Co.  (N.  O.)  854. 

Proceedings  at  a  subsequent  meeting  of  stock- 
faolders  Jiela  to  cure  any  defect  in  the  notice  of 
a  prior  meeting  at  which  a  lease  of  the  corpora- 
tion's property  was  authorized.— Hill  v.  Atlantic 
A  N.  0.  bTOo.  (N.  0.)  854. 

*In  the  abBonoe  of  proof  to  the  contrary,  it 
will  be  presumed  that  an  annual  or  stated  meet- 
ing of  a  corporation's  stockludden  was  held  In 
accordsnee  with  tbe  regolrements  of  Its  charter. 
^HIU  T.  Atlantic  &  K  a  B.  Ck>.  (N.  G.)  854. 

f  S.    Oorpovate  powers  aiiA  llabillttas. 

A  corporation  is  not  liable  for  the  malicious 
acts  of  Its  agent  unless  such  acts  men  authoriz- 
ed or  were  within  the  scope  of  his  duties  or 
were  a  violation  of  the  duty  owed  br  the  cor- 
poration to  the  psrtj  injured,  or  were  ratified 
iiT  the  corporation.— flonthem  uy.  Go.  v.  Cham- 
bers (Ga.)  87. 

Dridence  held  sufficient  to  sustain  a  finding 
that  a  purdiaser  of  a  corporation's  stock  and 


assets  was  a  bona  fide  pnrdiaaer  for  valti&— 
National  Union  Bank  of  Maryland  v.  HoUlngB- 
worth  (N.  O.)  809. 

One  not  a  creditor  of  a  corporation  held  not 
entitied  to  oomplain  that  a  transferee  of  all 
of  its  stock  ana  assets  did  not  pay  all  of  the 
corporation's  debts  as  agreed.— National  Union 
Bank  of  Maryland  t.  ODTlIngswortii  (N.  O.)  809. 

*A  corporation  ktU  not  liable  on  a  note  in< 
dorsed  by  Its  president  in  the  name  of  a  firm 
wliich  the  corporation  had  succeeded. — Nation- 
al Union  Bank  of  Maryland  r.  Holiingsworth 
(N.  O.)  809. 

A  resolution  for  the  leasing  of  the  property  of 
a  railroad  company  held  to  require  a  dei>orit 
of  $100,000  in  money,  or  securities  having  a 
current  value  of  not  less  than  that  sum,  and  not 
bonds  or  securities  having  a  par  value  of  SlOO,- 
000.— Hill  r.  Atiantic  ft  N.  a  B.  Co.  (N.  O.) 
854. 

Btockholders  of  a  corporation  held  to  have 
waived  any  objection  to  the  fact  that  a  deposit 
to  secure  the  terms  of  a  lease  was  paid  to  a 
trust  company  instead  of  to  the  State  Txeasur- 
er,  as  requlrad  by  tiie  resolution  authoHring 
the  lease.-HIU  r.  Atlantic  &  N.  a  S.  Co.  (N. 
C.)  854. 

Where  a  lease  of  a  corporation's  property 
exceeded  the  term  of  the  lessor's  corporate 
existence,  it  was  valid  for  the  length  of  the 
leasor's  corporate  life,  and  for  a  iterlod  during 
which  its  charter  might  be  renewed,  not  ex- 
ceeding the  term  of  the  lease^Hlll  T.  Atlantic 
&  N.  O.  R.  Co.  (N.  O.)  854. 

A  stockholder  of  a  corporation,  having  de- 
layed taking  steps  to  annul  a  lease  of  the  cot- 
poration's  property  for  more  than  a  year,  hetd 
to  have  waived  his  ri^t  to  object  to  frregnlar- 
Ities  In  the  execution  of  the  lease.— HiU  v.  Air 
lantic  A  N.  a  R.  Co.  (N.  a)  854. 

'Stockholders  of  a  corporation  ftdd  not  en- 
titied to  set  aside  a  lease  of  its  assets  and 
frandiises  on  the  ground  that  the  same  was 
ultra  Tltes.— HiU  v.  Atlantic  &  N.  C.  R.  Co. 
(N.  a)  8S4. 

•Adoption  of  the  report  of  the  president  of 
a  corporation  disclosing  a  lease  of  tiie  corpora- 
tion's property,  at  a  regular  annual  meeting 
of  the  corporation's  stockholders,  held  an  im- 
plied ratification  of  the  lease  without  objection. 
-HUl  V.  Atlantic  A  N.  G.  a  Go.  (N.  0.)  854. 

•There  la  no  premmption  tiiaf  the  secretary 
of  a  o(»poration  has  power  to  bind  the  corpora- 
tion as  an  accommodation  indorser  of  hia  own 
promissory  notes.— Wheeling  loe  &  Storage  Co. 
V.  Connor  (W.  Va.)  982. 

I  4,   F«nlSB  eorporatloBa. 

*A  fordgn  eorporation  sslling  and  delivering 
goods  in  the  state  on  orders  taken  therefor  by 
its  agents  and  traveling  salesmen  and  forwarded 
to  it,  and  transacting  no  other  business  in  the 
state,  does  not  carry  on  business  in  the  state 
within  Code,  &  54.  {  80,  as  amended  by  Acts 
1901,  p.  106.  c  85,  }  81  [Code  1906,  I  23^. 
— Underwood  IVpewritar  Go.  v.  Piggott  (W. 
VaO  W4.  "V 

CORRECTION. 

Of  irregularitiea  and  errors  at  trial,  see  **TriaI," 
f  16. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  1 13. 

COSTS. 

Authority  of  cleA  of  court  as  agent  for  sheriff 
in  collection  of,  see  "Principal  and  Agen^" 

8  2. 
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t  !■  On  appeml  or  «mnr.  and  om  new 
trial  or  motion  tnorefov. 
*Oo8ti  Of  appeal  In  case  of  a  partial  new 
trial  keltZ  lo  tne  discretion  of  the  court,  under 
ReTiaal  1906,  I  1270,  notwitfafltaadins  section 
1251,  requiring  in  certain  cases  jodgment  for 
costs  against  sareties  for  prosecution.— Habura 
T.  Pennsylvania  Casualty  Oo.  (N.  0.)  296. 

I  S.    Paiment  and  raatadiM  fw  «oIl*a- 

tlon. 

Where  plaintiff  files  an  affidavit  of  inability 
to  iKiy  the  coats  in  two  prerions  actions  brought 
against  the  same  defendants  and  which  had 
been  dismissed,  it  relieved  her  of  the  necessity 
of  paying  anch  costs,  and  the  qaestion  whether 
when  abe  brought  the  aeoond  action  ahe  had 
paid  the  costs  In  the  first  or  made  the  prescribed 
affldavit'  la  Immaterial.— Seaboard  Alr-Lfne  By. 
T.  Randolph  (Oa.)  47. 

The  clerk  of  the  Snperior  Court  on  request 
of  pIaintiff*B  connsel,  charged  the  costs  to 
•nch  counsel  and  released  plaintiff,  stating 
that  he  also  had  anttority  to  collect  for  the 
sheriff  as  well  as  himself.  E^4,  that  this  waa 
not  an  actnal  payment  of  the  costs  under  Civ. 
Code  1896,  I  at  least  as  to  the  sheriff.— 
Board  of  Bdncation  of  Tennille  t.  Kelley  (Ga.) 
288.  ^  y  ' 

'Where  plaintiff  commences  a  second  suit 
after  dismlnal  of  a  prior  suit  for  the  same 
cause  of  action  and  fails  to  pay  the  costs,  or 
file  a  proper  affidavit  stating  his  inability  to 
do  so,  snch  failnre  is  ground  for  a  plea  in  abate> 
ment— Board  of  Education  of  Tennille  v.  Kel- 
ley (Oa.)  28& 

•Under  Civ.  Code  1886.  1  6048,  %eld  that 
plaintiff  cannot  bring  a  second  suit  for  the 
same  cause  of  action  after  dismissal,  unless  he 

Eays  the  costa  or  files  a  jpn^r  affidavit  stating 
Is  inaUllty  to  do  so— Board  of  Education  ox 
Tennille  t.  Kelley  (Ga.)  288. 

CO-TENANCY. 

See  *TwBn<gt  In  OonunaL." 

COUNCIL 

See  '*Himidpal  Ooipontionii^*'  H  1-8.  & 

COUNTERFEITING. 

See  "Fotwm" 

COUNTIES. 

Bee  "Mnnldpal  Corporations." 
OMMtmctfon  of  constitutifHial  pxovblona  Bmit- 


ing  power  of  county  court  to  ttz,  see  "Gm- 
stltutional  Law,"  I  1. 
Enactment  and  validity  of  statntea  relating  to, 


see  "SUtutes,"  i  1. 
Grant  of  right  to  use  of  highway,  see  "High- 
ways," i  1. 

Liability  for  damages  from  tdefect  In  bridge, 

see  "Bridges."  |  2. 
Local  option  in,  see  "Intoxicating  Liquors,"  §S 

2.3. 

Mandamus  to  county  comndsdonen,  see  "Man- 
damus,'* I  L 
Special  or  focal  lave  relating  to,  see  "StatntiB,** 

I  2. 

(  1*  Q# V  csnment  anA  otto^VB> 

The  clause  of  Code  1899,  c  39,  {  29,  as  amend- 
ed by  Acts  1905.  p.  440,  c.  48  [Code  1906,  I 
1281],  iffohibitiofc  county  courts  from  levying 
taxes  In  1906,  1906.  and  1907.  which  shall  ex- 
ceed ft  certain  amount,  Aeld  not  beycmd  the  1^^ 
jfttlrc  eompatencr  br  reaeon  of  the  constltatjonftl 


powers  respecting  coun^  lerfai  poaseved  by 

county  courts.— State  Braxton  Ooonty  Couit 
fW.  Va.)  382. 

Connty  courts  are  subject  to  the  leKialative 
control  as  to  the  money  tb^  may  raise  by  taxa- 
tion for  county  purposes,  within  the  Umitatiaa 
imposed  by  Const  art.  10,  I  7.— State  t.  Brax- 
ton County  Court  (W.  Va.)  382. 

Where  the  citizens  of  a  county  desire  the  re- 
locati<Ki  of  a  connty  seat,  and  file  their  petition, 
under  Code  1906,  {  1217.  and  the  petition  is 
signed  oo  several  separate  papers,  aach  several 
papers  cMutitnte  otuy  one  petUion^— Gbamben 
V.  GUne  (W.  Va.)  999. 

Where  a  vote  <m  the  removal  of  a  oonnty  mat 
was  taken  at  a  general  election,  under  Code 
1906,  S  1S17.  and  the  election  was  held  invalid, 
the  county  court  could,  on  petltim  by  the  reaoi- 
alte  number  of  l^al  voters,  order  the  holding  of 
a  special  election  In  a  subsequait  year  In  wnkh 
no  general  electkw  Is  hdd.— Ghambers  t.  GUne 
(W.  Tft.)  999. 

COUNTS. 

In  indictment  or  information,  see  "InUetmait 

and  Infonnatlonj*'  K  1.  3. 
In  plMidins.  see  "Pleading,"  |  8. 

COUNTY  SEAT. 

See  "Counties,"  |  1. 

COURTS. 

Judicial  power,  see  "Constitutional  Law."  {  S. 
Jurisdiction  of  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  1. 
Justices*  courts,  aee  "Justices  of  the  Peace.'^ 
Province  of  court  and  jury,  see  '"Trial," 
Removal  of  action  from  state  court  to 
States  court,  see  "Removal  of  Causes. 
Review  of  dedaions,  see  "Appeal  and  Brror." 
Right  to  trial  by  jury,  see  'VJory."  11. ,  ^  .  „ 
Trial  by  court  without  Jury,  see  "Trial,"  |  16. 
Want  of  jurisdiction,  ground  for  relief  by  ha- 
beas corpus,  see  "Habeas  Corpus,"  |  1. 

I  1.  ITatuw*  extent,  and  exeoFelse  a€  Jvp- 
vlsdletlon  Im  senernL 

*It  Is  too  late,  after  verdict,  to  question  the 
jurisdiction  of  a  court  which  waa  competent  to 
deal  with  the  subject-matter  of  ft  suit  against 
a  corporati<m  which  voluntarily  wroeaiM  ana 
made  defense.— Southern  Bxpreas  Oo^  r.  B.  B. 
Electric  Cow  (Ga.)  264. 

*Th6  state  may  provide  by  statute  that  the 
title  to  real  estate  shall  be  settied  by  suit  in 
which  defendant,  being  a  nonresident,  is  brought 
Into  court  by  publication.— Clem  v.  Oiven's 
Kx'r  (Va.)  667. 

9  S.   Establialunent,    organlsattan,  anA 
praseJnre  In  ganeral* 

*When  the  stenographer  of  a  superior  court 
by  order  of  judge  takes  down  the  evidence  and 
ottier  proceedings,  tiie  judge  can  allow  him  com- 
peusatitMi,  at  the  rate  of  10  coits  per  100  words, 
and  can  prescribe  by  whom  such  compenastiaa 
shall  be  paid,  under  Civ.  Code  1896.  i  4447.— 
Seaboard  Air-Line  Ry.  v.  Memory  (Ua.)  16. 

The  judge  cannot,  upon  an  ex  parte  applica- 
tion of  a  st^ographer.  render  judgment  in 
his  favor  against  a  party  in  an  action,  in 
which  he  has  taken  down  the  proceedings,  for 
the  amount  of  the  stenographer'a  bill  for  a 
transcript  of  tbe  evidence  and  charge. — Sea- 
board Air-Line  Ry.  v.  Memory  (Oa.)  16. 

•Power  to  fix  the  compensation  of  a  court 
stenographer  and  larescribe  by  whom  it  shaD 
be  Mud,  wUch  the  Judge  has  under  GIt.  €3ode 
1896/1 4447.  carries  with  U  the  power  to  rwMlar 
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Jndcmmt  bt  ikvor  itf  die  ilaBanaplwr.r-8«a- 
board  AIr-I^«  Rjr.  T.  Hemory  (Qa.)  IS. 

Under  Civ.  Code  1895.  |  4446.  a  stenosrapber 
in  entitled  to  compensation  not  only  for  taking 
down  the  evidence,  bnt  also  for  taklnc  down 
the  clianre  of  the  court  and  other  proceedlnga. — 
Seaboard  Air-Line  Ry.  v.  Memory  (Oa.)  10. 

*The  Supreme  Court  is  bound  to  follow  pre- 
vious dedsiona  which  have  become  rules  of 
property.— HIU  t.  Atlantic  &  N.  a  R.  Go.  (N. 
O.)  854. 

*A  decision  of  the  United  States  Supreme 
Coort  on  the  constitntionality  of  a  state  statute 
held  conclnsive  on  the  courts  of  another  atate 
on  the  question  of  the  validity  of  a  similar  atat- 
ute  of  that  state.— O>mmonweatth  T.  Atlantic 
Ooaat  line  B.  Oo.  (Ta.)  072. 

1  8.   Oovvta  at  Uaaltod  ov  laf  eriov  Jvria- 

Aletttrau 

In  the  city  conrt  of  Washington,  as  to  case* 
returned  to  the  monthly  term  of  such  conrt, 
the  practice  in  the  superior  coort  in  regard  to 
appearance  days  and  the  allowance  of  30  days 
in  which  to  open  default  held  not  applicable. 
—Thurmond  v.  0.  L.  Groves  ft  Oo.  (Ga.)  915. 

Under  Acts  1905,  pp.  404,  405.  H  17,  18,  the 
first  term  In  the  cl^  court  of  Washington  is 
the  trial  term,  and  Uie  presiding  judge  Is  not 
vested  with  discretion  to  open  detaolt  at  a 
later  term.— Tlmnnond  t.  O.  L.  Grores  ft  Go. 
(Ga.)  910. 

If  there  were  any  duty  on  the  part  of  the 
Jndge  of  the  dty  conrt  of  Washiqctoa  to  mark 
a  case  in  default,  nnder  Act  1906^  pp.  404, 
406.  H  IT,  1^  the  presnmption  would  be  that 
he  did  aor-niarmond  t.  0.  Grovea  ft  Go. 
(Ga.)  91B. 

I  4.    Ooiirta  of  ■ppoUmto  Jvrisdletlon. 

Under  Const  art.  d.  f  88,  and  Code  1904, 
I  686a,  where  the  eonatitatlonallty  of  Code 
1904,  I  82,  (elating  to  the  qnaUflcatioiM  of 
voters  in  Hqaor  license  elections,  was  not  rais- 
ed in  a  contest  of  such  an  election,  the  deci- 
sion of  the  circuit  conrt  therein  could  not  be  re- 
viewed by  the  Supreme  Court  of  Appeals  on  a 
writ  of  amrw— Hnlvey  v.  Boberta  (Va.)  S8S. 

COVENANTS. 

In  leases,  see  "Landlord  and  Tenant,"  {  1. 
JnHadiction  of  Justice  of  action  for  breach  of 
covenant,  see   Justices  of  the  Peace,"  S  2. 

f   I.   OonstmeUoii  and  opwatloB. 

A  covenant  of  seisin  held  to  Include  both  tracts 
conveyed.— Barnes  v.  Armstrong  (N.  C.)  405. 

*A  convenantee  after  conveying  his  title  may 
one  for  breach  of  cttvenant  of  aeisln. — Bamea 
r.  Armstrong  (N.  0.)  405. 

I  2.   Perf  ormsnee  or  breach. 

•^nie  right  of  action  for  breach  of  covenant 
of  selrin  held  complete  on  delivery  of  deed.— 
Bamea  t.  Armatrong  (N.  G.)  405. 

I  S.  Aeiioaa  for  breaeh. 

*Where  defendant  In  an  action  for  breach  of 
covenant  of  seiain  merely  denies  the  breach, 
^^tffl  htid  to  have  the  bnrden  of  prooL— 
Sames  t.  Armatrong  (S.  G.)  405. 

Defendant  in  an  action  for  breach  of  covenant 
of  aeisln  having  in  a  defense  setting  up  mattera 
of  avoidance  admitted  he  had  no  title  when  lie 
executed  the  deed  held  a  breach  need  not  be  prov- 
ed.—Eames  V.  Armstrong  (N.  C.)  406. 

*Wliwe,  In  firing  damages  for  a  breach  of 
covenanta  In  a  deed,  It  became  necessary  to 
determine  the  value  of  corporate  stock  conveyed 
with  Uie  hind,  the  valne  of  the  stock  should 
fcnn  been  determined  aa  of  the  time  the  cove- 


nanta were  made,  and  not  1^  tin  aabaegncnt 

financial  oonditiou  of  the  corporation. — Lemly 
V.  Bills  (N.  C.)  629. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  wttneea,  see  "WHncssca,"  |  S. 

CREDITORS. 

Bee  **Assignment8  for  Benefit  of  Creditors"; 

"Bankruptcy";  "Praodalent  C!onveyanoee." 
Bemedies  against  surety  on  guardian's  bond,  see 

"Guardian  and  Ward,"  f  4. 
S^^^^n  to  ri^ts  of  creditor,  see  "Bnb- 

CREDITORS'  SUIT. 

Appointment  of  receivers,  see  "Beceivers;*'  1 1. 
Bemedies  in  cases  of  fraudulent  eonveyanoea, 
see  **Vrandalent  CJonveyancee,"  |  2. 

CRIMINAL  LAW. 

CoiTletton  of  hnsband  for  crime  as  gronnd  for 

divorce^  lea  'DlTORse,**  |  1. 
G(MiTkti<n  of  (rifenae  included  In  tliat  charged, 

see  "Indictment  and  Information,"  |  6. 
Pines,  see  "Fines." 

Indictment,  Information,  or  complaint,  see  "In* 

dictm«it  and  Infonnation.** 
Beatraioing  criminal  acta  by  tadonction,  see 

"Injanctioo,"  {  2. 

Olfentai  5|f  partioMiar  elaeaee  of  persons. 
See  "Infanta,"  1 8;  "Jnatioea  of  tba  FMce."  {  1. 

Partttmlar  ofenteg. 

Sea  "Abduction";  "Assault  and  Battery."  |  1; 


r  omicanon  ;     uaminK,    a  ^;     xiumiciw  : 
'Larceny":  'Obscenity'*;  ''Bape^;  "Blot"; 
"Seduction,"  1 1 ;  "TrespaBS,  S  8;  "Vagrancy." 
Abandonment  of  child,  see  "Parent  and  (Thild." 
Against  llQoor  laws,  see  "Intoxicating  Liqnora," 
1§  3.  4. 

Against  Sunday  laws,  see  "Sunday." 

Enticing  servant  from  employment,  see  "Mas- 
ter and  Servant."  S  14. 

Malpractice  by  Justice  of  the  peace,  see  "Jus- 
tices of  the  Peace,"  i  1. 

Removal  of  mortgaged  chattels,  see  "Chattel 
Mortgages."  8  3. 

Violations  of  municipal  ordlnanees,  see  "Ua- 
niclpal  Corporations."  I  5. 

I  1.  Jnrladlctioii. 

Larceny  from  the  house  of  goods  exceeding 
$60  in  nJue  is  a  felony  of  which  a  city  court 
baa  no  Jurisdiction.— Toliver  v.  State  (Ga.)  478. 

I  2.  Venae. 

•The  venue  for  a  prosecution,  under  Acts 
1903,  p.  90,  for  obtaining  advances  nnder  a  con- 
tract of  employment  is  in  the  county  where  the 
advance  la  received.— Dyas  v.  State  (Ga.)  488. 

Revisal  1005,  |  8238  (Laws  1803.  p.  440,  c. 
461,  §  4),  fixing  the  venue  for  the  crime  of 
"lynching,"  hela  to  fix  the  procedure  for  the 
crime  defined  In  section  8698  (Laws  ISTO,  p. 
440^  e.  461.  S  1).-State  v.  Lewla  (N.  <X)vm. 

*Bevlaal  1005.  f  32S8,  authorising  an  tai- 

dictment  for  lynching  to  be  brought  by  the 
grand  Jury  of  a  county  adjoining  the  one  where 
the  crime  was  committed  la  not  an  Improper 
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•xercise  of  le^atlve  power.— State  t.  Lewis 

(N.  C.)  600. 

A  Judge  at  chambers  cannot  ^rant  a  change 
of  venae  on  the  ground  that  the  ends  of  justice 
will  tM  thereby  promoted  under  Oode  Oiv.  Froc 
^1^^147^— Outlea  t.  Lancaster  Gountr  (& 

S  3.  Ualtatlon  of  proiMvtloBS. 

Under  Bevisal  1905,  9  3621,  8291,  2676.  and 
Acts  1870-71,  p.  94,  c.  48.  a  prosecution  for  as- 
sault with  a  deadly  weapon  with  Intent  to  kill 
is  barred  in  two  years  by  section  8147.— State 
T.  Friebee  (N.  0.)  722. 

I  4.   Formar  JeopArdy. 

Where  a  cniTiction  of  mnrdw  In  th«  Mcond 
d^ree  under  an  Indictment  charging  murder  tn 
the  first  degree,  is  set  aside,  accused  on  a  sub- 
sequent trial,  may  be  tried  for  murder  In  the 
first  d^ree.— State     Matthews  (N.  C.)  842. 

I  6*   Arraignment  m*A  pless,  and  aoUo 
prosequi  or  dlseontlawuBoo. 

An  alleged  plea  to  the  jurisdlctiim  In  a 
criminal  case,  denying  that  the  court  was  law- 
fully constituted,  held  a  nullity.— State  r.  Hall 

<N.  C.)  806. 

*It  Is  not  enor  to  allow  solicitor  to  nol.  pros, 
the  first  indictment  for  thepurpose  of  getting 
out  a  second  bUL^State  t.  Thomas  (S.  O.)  683. 

I  6.  Erldamee. 

*A  declaration  by  Pendant  to  the  oflteer  hxt- 
img  him  in  custody,  held  prcverly  adnUtted,^ 
Allred  v.  State  (Oo.)  178. 

Bvldence  that  a  third  person  stated  to  accused 
wliile  under  arrest  that  he  bad  received  a  tele- 
phone message  from  another  requesting  accused 
to  go  along  qnledy  and  make  no  move,  uid  evi- 
dence of  certain  statements  by  accused  Md  in- 
sufficient to  prove  either  that  the  message  was 
actually  sent  or  that  accused  made  any  admls- 
BiOD.-Allred  v.  State  (Ga.)  17a  ' 

'Judicial  cognizance  will  be  taken  that  the 
territory  now  embraced  in  Orlsp  county  was, 
before  the  creation  of  that  county,  within  the 
boundaries  of  Dooly  county,  wherein  the  sale 
of  intoxicating  liquors  was  prohibited. — Moore 
V.  State  (Ga.)  327;  Parker  v.  Same  (Ga.)  328. 

*A  witness  Is  not  ehown  to  be  Inaccessible 
within  Pen.  Oode  1885,  I  1001,  so  as  to  au- 
tborize  evideww  of  his  testimony  on  a  former 
trial,  when  be  Is  absent  from  the  county,  and 
when  last  heard  from  was  within  the  state. — 
Taylor  v.  SUte  (Ga.)  474. 

'Evidence  held  insufficient  to  show  that  the 
offense  was  committed  before  the  filing  of  the 
accusation.— Lightner  v.  State  (Ga.)  477. 

•There  was  no  error  in  rejecting  evidence  that, 
lass  than  five  minutea  after  the  shooting,  the 
accused  made  a  statement  self-serving  In  its 
(^racter,  where  it  was  not  shown  whether  it 
was  made  at  the  scene  of  the  homldde  or  etoe- 
where.— Fade  v.  State  (Ga.)  488. 

A  statement  hi  accused  when  first  required 
to  account  for  ms  possession  of  goods  alleged 
to  have  been  recently  stolen  Is  admissible.— 
Lanier  v.  State  (Ga.)  486. 

*0n  trial  for  riot,  it  being  a  subject  of  In- 

3ulry  as  to  the  effect  of  words  used  by  a 
efendant  on  the  bystanders,  it  was  error  to 
permit  a  witness  to  testify  that  said  words  "had 
the  worst  kind  of  effect"— Shuler  t.  State  (Ga.) 
496.  -       *  ' 

*In  the  absence  of  proof  connecting  one  ac- 
cused of  burglary  with  an  article  picked  up  at 
the  scene  of  the  crime,  that  it  was  there  found 
is  wholly  irrelevant^Field  v.  SUte  (Ga.)  602. 

*Bvidenoe  that  imt  aftw  the  shooting  took 
plaoa  a  person  said  to  the  accused  that  be  had 


made  a  mistake  and  ought  not  to  have  shot  Ae 
boy  who  was  injured,  and  the  accused  relied 
that  he  had  done  wrong,  was  admissible. — Ful- 
ler V.  SUte  (Ga.)  1047. 

In  a  prosecution  for  sednctioiL  it  is  proper 
for  the  sUte  to  ask  defendant  tf  he  had  not 
transferred  his  property  to  avoid  the  result  of 
the  indictment— SUte  v.  Klncaid  (N.  (Xi  647. 

The  burden  is  on  mocused,  diarged  with  cihd- 
mitting  a  sUtuton  offense,  to  prove  tb&t  the 
offense  fiUls  within  an  exception,  anlesB  the 
exceptions  forms  part  of  tin  aescnpUui  of  tfee 
offense.— SUto  v.  Connor  (N.  G.)  787, 

In  a  prosecntloo  under  an  InActment  under 
Revisal  190K,  |  3360,  making  elopement  wiA 
the  wife  of  another  a  crime,  provided  the  wo- 
man since  marriage  has  been  innoceot  and 
virtuous,  the  burden  of  proving  that  tha  case 
does  not  fall  within  the  sUtute  is  od  the 
sUte.— SUte  V.  Connor  (N.  a)  787. 

In  a  prosecution  under  Berisal  1905,  |  83O0, 
maUng  It  a  crime  to  elope  with  the  wife  of 
another  If  she  has  been  innocent  and  virtuous 
since  marriage,  evidence  on  the  part  <^  the 
aUte  as  to  the  genoral  character  of  the  woman 
for  virtue  Is  aomlsrible.— Suta  r.  Otmnor  (N. 
a)  787. 

•Evidence  of  a  voluntaiy  confession  of  de- 
fendant, In  a  prosecution  for  murdw,  that  he 
killed  decedent,  giving  his  reasons  and  detaUing 
circumstances  connected  therewith,  is  admissible. 
—SUto  v.  Bohanon  (N.  O.)  797. 

*TbB  fact  that  the  confession  of  a  prisoner 
was  made  to  an  officer  while  under  arrest  is 
no  ground  for  iu  ezdusion* — Sute  T>  Hender- 
son (S.  O.)  117. 

It  Is  competent  for  a  witness  In  deeeribing 
«  fbot  track  to  describe  the  peenllarltles  Iqr 
reference  to  the  shoe  of  aoensed. — State  Lang- 
ford  (&  a)  120. 

I  7.    Time  of  trial  aad  oontlaaamoe, 

•Where  a  subpoena  could  not  be  served  because 
the  wiUesa  had  left  the  count?,  the  accused  held 
entitled,  on  proper  and  timely  motioa,  to  tims 
to  secure  the  presence  of  the  witness,  or  to  cmr 
tinnance. — Rumsey  v.  SUte  (Ga.)  167. 

•Where  an  applicant  for  a  eontinuanee  fails 
to  show  that  his  application  Is  not  tor  delay, 
the  court  does  not  abuse  its  discretion  in  over- 
ruling the  application.— Jones  v.  State  (Ga.) 
171. 

A  refusal  of  a  continuance  on  account  of  ab- 
sence of  witnesses  held  not  an  abuse  of  dlane- 
tiouv— Fltsgerald  v.  State  (Ga.)  482. 

•Under  Pen.  Oode,  |  958,  accnsed  kM  entitled 
to  an  acquittal  for  delay  In  prosecutiOQ.— Dub- 
lin V.  State  (Ga.)  487. 

1  8.  Trial— PreliMdaary  proeeediBca. 

•There  is  no  error  in  a  separate  trial  of  oae 
defendant  on  an  Indictment  for  felony  against 
several  because  the  record  does  not  snow  that 
the  state  asked  a  separate  triat-^Uta  t.  Bar- 
rick  (W.  Va.)  652. 

I  O.   —  Coarse  aad  oondnet  of  trial  ia 
SeaeraL 

•Remark  of  court  to  counsel  held  no  ground 
for  reversal.— Tanderford  v.  State  (Ga.)  102S. 

•One  on  trial  for  crime  Aeld  not  prejodioed 
by  the  action  of  the  court  forcing  him  to  trial 
in  the  absenoe  of  a  material  witness; — Bennett 
V.  Commonwealth  (Va.)  688L 

S  10.  Beoeptloa  of  erideaee. 

•The  reopening  of  a  criminal  case  to  allow 
the  state  to  introduce  inculpatory  statements 
made  by  the  defendant  was  a  mattw  of  dis* 
cretion  with  the  court— Whitehead  t.  State 
(Ga.)  404. 
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*TIie  defeDdant**  •tatemcBt  •honld  b«  le- 
fltrlcted  to  a  namtlTe  account  of  tlit  matter 
under  iDveatigatioD. — Nero  v.  State  (Oa.)  401. 

Wbetber  the  state  should  be  permitted  to  In- 
trodace  certain  evidence  after  the  defendant  has 
closed  his  testimony  held  within  the  sound  dii> 
cretioD  at  the  court.— Smith  v.  State  (Oa.)  10%!. 

*In  prosecution  for  unlawful  sale  of  Intox- 
icating liquor,  state  held  roQulred  to  deet  tw- 
tween   offenses  proved.— Hatdwr  ft  ShftW  T. 

Oommonwealtb  (Va.)  677. 

1 11,  «_  Oltjeetltms   ta   vTldeneo,  mo- 

tions to  strike  ont,  and  oxeop- 

tlOBSt 

*Where  certain  evidence  of  a  witness  of  con- 
siderable length  was  objected  to  as  a  whole, 
and  much  of  It  was  admissible,  there  was  no 
error  in  overruling  the  objection. — Park  t. 
State  (Ga.)  489. 

1 12.  Argtnatenti    umA    eondmet  of 
•onnseL 

*In  a  prosecution  for  aedactlon,  a  reference 
in  argnment  to  other  sexual  offenses  of  de- 
fendant, which  were  In  evidence,  fteld  proper. — 
State  v.  Kincald  (N.  C)  047. 

*It  is  not  error  for  proMcntlnff  attorney  in  an 

XLing  statement  on  a  fdony  trial  to  state 
t  he  enpecta  to  show.— State  t.  Barrick  (W. 
Va.)  662.^^ 

1 18.  ^—  Frovlaee  of  oovrt  and  Jury 
In  BeneraL 

An  Inttmction  that  there  Is  nothing  that  the 
JniT  haa  to  condder  except  the  law  and  Ui« 
erldenee,  and  the  statanwt  of  defendant  Md 
not  too  reatrictive.— Mosa  t.  State  (Oa.)  481. 

*A  diarge  InUmatlnc  what  had  been  proved 
Held  erroneous.— Shuler  v.  State  (Oa.)  496. 

*Tbe  accused  is  entitled  to  have  bis  statement 
considered  by  the  Jury  in  its  entire^,  nnaf* 
fected  by  any  disparagement  of  It  1^  toe  court 
—Field  V.  State  (Ga.)  802. 

An  instruction  on  drcunurtantial  evidence 
held  not  erroneous  as  a  chante  on  the  facts. — 
State  T.  Langford  (S.  C.)  12a 

4  Idto  ^—  Keeoultr,  veqntattaa,  and  snf- 
fteleney  of  instrncliona. 

*In  a  proeecution  for  murder  held  that  the 
court  properly  eliminated  from  his  charge  all 
reference  to  the  law  relating  to  defense  of  one's 
liabitation  against  riotous  fntmdera.— Bnmsey  t. 
State  (Ga.)  167. 

*The  conrt  having  charged  that  to  convict  the 
Jury  must  believe  accused  guilty  beyond  a  rea- 
Bonable  doubt.  It  was  no  ground  for  a  new 
trial  that  he  did  not  define  a  reasonable  doubt. 
—Nash  V.  State  (Ga.)  40S. 

That  the  presiding  Judge  cliarged  oa  the  sub- 
ject of  Justifiable  homicide  as  contained  Id 
Pen.  Code  1S90,  8  70,  and  also  aa  to  reasonable 
fears,  as  contained  In  section  71,  and  also 
aa  to  mutual  combat  under  section  73,  did  not 
cause  audi  a  confusion  of  tlie  varlooa  sec- 
tfona  aa  waa  calenlatad  to  Injure  the  defendant 
—Park  T.  State  (Ga.)  480. 

Conflicting  instmetions  not  explanatory  or 
qnalificative  of  each  other  are  gronnd  for  re> 
versal.— OrcBS  v.  Sute  (Ga.)  481. 

*'Wbere  the  trial  judge  has  once  fully  stated 
tlie  law  of  reasonable  donbt  It  ta  not  neceeaary 
ttiat  he  ahoold  repeat  his  Instntetion  la  con- 
nection with  eadi  new  proporitfon.— Ore«  t. 
State  (Ga.)  491. 

Where  two  defendants  were  charged  with 
fceei^  a  gaming  hona^  and  the  evidence  was 
clieomstantlal  aa  to  one  and  direct  aa  to  the 
otiier,  it  waa  not  error  to  tnatmct  <m  the  law 
4tf  drcnmstantlal  eridanca  aa  to  <na  and  to 


r^ae  to  charge  auch  law  aa  to  tiie  otiier.r— 
Rosenthal  v.  State  (Oa.)  497. 

*Where  the  record  ihowa  direct  evidence  that 
defendant  did  certain  proprietary  acta  In  tie 
operation  of  a  gaming  house,  It  waa  not  error 
to  refuse  to  charge  on  drcumstanttal  erldenoa, 
—Rosenthal  v.  State  (Oa.)  497. 

*That  the  Jury  were  informed  that  the  defense 
of  alibi  Involved  the  Impossibility  of  aocoaed 
bdng  at  the  scene  of  the  alleged  crime  M4  not 
erroneons^Field  t.  Stote  (OaO  602. 

An  inatmetlon  aa  to  the  degne  <tf  oortaiaty 
required  to  convict  la  not  open  to  crttldsm  be- 
cause the  eotirt  did  not  Inclode  a  stetement  that 
the  oertaint7  moat  arise  from  the  evidence. — 
Field  V.  State  (Ga.)  602. 

An  inatmetlon  that  the  Jury  were  not  under 
the  evidence  on  the  defense  of  alibi,  bound  to 
condnde  that  the  dtfenae  had  been  oondnsiTdT 
^tebllshed  was  not  error.— Field  v.  State  ^hu) 

Where  the  trial  Jodge  has  once  oorrectiy  da- 
flned  reasonable  doubt,  it  la  not  necesnry  tihat 
he  shonld  repeat  such  Instmctituia  In  OMuwetkm 
with  eadi  new  proposition  lidd  down^— Qoodin 
V.  State  (Oa.)  ISm. 

*Instniction  on  drcumstantial  evidence  held 
not  error.~State  t.  Langford  (S.  C.)  120. 

Instruction  as  to  dn^  of  jury  and  reasonable 
doubt  held  not  erroneous.— State  v.  Tliomas  (8. 
O.)  893. 

*Mere  failure  of  an  Instruction  to  say  that 
(he  evidence  moat  prove  nllt  beyond  a  reason' 
able  doubt  la  not  canae  n>r  reversal.-^tate  v. 
DetwlJer  (W.  Va.)  654. 

§15.         Reoneata  for  Inatraettona. 

'Failure  to  coarse  on  Impeachment  of  wit- 
nesses is  not  reversible  error  in  the  absence  of 
a  written  regueat  for  such  charger-Cress  v. 
State  (Ga.)  491. 

*It  ia  not  neceasary  for  the  conrt  in  a  criminal 
case  to  riye  requested  inatmetiMa  mlMitlni^ 
State  T.  Onmett  QH.  0.)  72. 

InstrnctioQ  oa  to  elfect  of  admlsrioa  of  guilt 
of  one  of  two  defendanta  hM  not  emneona. 
—State  V.  Thomas  (S.  C-)  893. 

1 16.  ^—  Onatody,  aondnat,  and  delili- 
eratioaa  odF  JiUT. 

Where  the  presiding  judge  folly  instructed  aa 
to  the  law  of  the  case,  and  as  to  the  forma  of 
verdict,  theace  waa  no  error  in  allowing  the  Jury 
to  carry  out  with  them  written  forma  of  ver^ 
dicta.— Park  v.  State  (Ga.)  489. 

*One  convicted  of  crime  Aeld  not  entitled  to  a 
reversal  because  of  the  separation  of  the  Jury 
during  the  adjoummenta  of  tiis  casa— Bennett 
V.  CoDUDonwealth  (Va.)  698. 

S17.    Vardlet. 

*Where  a  general  verdict  of  guilty  waa  re- 
turned under  an  indictment  containing  two 
connta,  and  the  evidence  justified  a  conviction  oo 
one  of  the  counts,  it  waa  immatwlal  tint  no 
conviction  could  be  had  on  the  otbar.— Statff  v. 
Sheppard  (N.  O.)  146. 

*A  verdict  Md  auffldent  to  snataln  a  con- 
Tlction.-State  T.  Scott  (N.  a)  270. 

1 18.  Motion!  for  naw  trial  and  In  ar- 
rest. 

It  is  no  ground  for  a  new  trial  that  another 
haa  been  indicted  since  the  trial  tor  the  same 
offense  of  which  defendant  waa  convicted.— 
Nero  V.  State  (Ga.)  404. 

*A  ground  of  a  motion  for  a  new.  trial,  that 
the  court  ored  after  the  jury  had  recommended 
the  defendant  to  mercy  la  aantendng  him  to  three 
yeara  in  the  peniteotlazy,  Md  &ot  a  proper 


05SJL~68 


*P«imt  annvtatod.  Sao  ayUabna* 


Digitized  by  Google 


1074 


55  SOUTHBABTBBN  BEPOBTEB. 


ground  for  meh  akotion^Beandrot  t.  State 

(Ga.)  692. 

*Where  a  wltneu  began  to  teatlty  when  It  was 
discovered  that  aeeaaed  was  absent  from  the 
courtroom,  whereupon  he  was  brought  Into  court 
and  the  testimony  given  was  withdrawn  and  the 
examination  was  recommenced,  it  was  no  jrround 
for  m  new  trial  after  oonviction^Vandarford  t. 
State  (Ga.)  1025. 

*It  is  not  necessarr  in  cfaareing  the  jurj  to 
remark  as  to  fbt  imiKwtance  of  the  case,  bat  It 
la  not  error  m  to  do  requiring  a  new  trial.— 
Yanderford  t.  State  (Oa.)  102S. 

*It  was  not  error  against  defendant  requiring 
a  new  trial  to  charge  that  a  man  cannot  be  con- 
victed of  rape  on  the  testimony  of  the  woman 
alone  unless  there  are  some  concomnt  cor- 
roboratiog  cdreomstances.— Tanderford  r.  State 
(Ga.)  im. 

"That  the  court  declined  to  chai^  as  to  a 
pertinent  legal  proposition  is  not  ground  for 
new  trial  where,  after  the  Jury  had  asked  for 
additional  Instructions,  the  court  in  s  recharge 
covered  this  featnre  of  the  ease.— Wallace  r. 
State  (OaO  1042. 

*Xt  is  only  when  foreign  matter  injected  in 
argument  la  of  so  prejudicial  a  nature  that  a 
rebuke  of  the  statement  and  an  instruction  wilt 
be  insuffldeot  to  remove  Impn^ter  impressions 
from  the  minds  of  the  jorors  that  a  mistrial 
ahould  be  declared.— Wallace  T.  State  (Oa.)  1042. 

*Where  In  a  felony  trial  evidence  Is  taten  in 
the  absence  of  aceuaed.  a  new  trial  mnst  be 
granted.— State  t.  DetwlW  (W.  Ta.)  654. 

S  19.  —  DiaquUflefttion  of  jurors. 

*A  new  trial  will  not  be  granted  because  of 
relationship  within  the  prohibited  degrees  of  a 
Juror  to  the  accused,  tbouEh  such  relationship 
was  onlmown  to  the  accused  or  bis  counsel  until 
after  verdict — UcOlmmon  v.  State  (Oa.)  481. 

*An  objection  to  a  jnror  that  his  name  does 
not  appear  in  the  Jnry  box  must  be  made  when 
the  juror  is  put  upon  the  accused. — ^Woll  v. 
State  (Ga.)  484. 

•The  mental  incapacity  of  a  jaror  may  be 
urged  as  a  gmund  of  new  trial  if  not  known  to 
the  accused  at  the  time  of  accepting  him. — ^Wail 
V.  State  (Os.)  484. 

•Where,  the  evidence  seeking  to  impeach  a 
Juror  only  shows  that  his  name  was  not  In  the 
jury  box,  it  was  not  error  to  refuse  a  new  trial 
for  his  disqualification^Wali  t.  Stete  (Ga.) 
481. 

Gonst.  art  1,  I  18,  provides  that  accused 
shall  have  a  speedy  trial  by  an  Impartial  Jury. 
Civ.  Code  10^,  8  2046,  providing  that  objec- 
tions to  jurors  must  be  made  Iwfore  the  juir 
is  impaneled  or  charged  with  the  trial.  Held, 
that  the  fact  tiiat  a  Juror  sat  on  a  former  trial 
of  the  same  case  Is  not  ground  for  setting 
aside  the  conviction  at  the  second  trial,  where 
pounsel  for  defendant  and  the  Juror  had  l>oth 
forgotten  such  fact  until  after  verdict — State 
V.  Langford  (B.  G.)  120. 

i  to*         lTewlj-dise«Tevod  erldeneo. 

*Where  alleged  newly  discovered  evidence  is 
cnmnlative  and  impeaching  the  discretion  of 
the  court  in  refusing  a  new  trial,  will  not  be 
disturbedr-Walker  v.  State  (Ga.)  483. 

*New  trial  for  newly  discovered  evidence  de- 
n^d  for  want  of  dlligaice.^Park  v.  State  (Ga.) 

Where  the  evidence  made  out  the  charge,  there 
was  no  error  In  overruling  a  motion  tor  new 
trial,  where  the  only  complaint  was  that  the 
evidence  did  not  jueUfy  the  verdlct^Binyard  t. 
State  (Ga.)  498, 


•Point  mBaotatad.  M—  arlUbw. 


Where  the  question  as  to  whether  the  de- 
ceased bad  a  pistol  in  his  possession  and  drew 
the  same  was  a  cooteated  issue,  newly  discovered 
evidence  that  a  cartridge  was  found  in  the 
pocket  of  his  vest  when  be  was  slain  was  not  at 
such  gravis  as  to  require  the  granting  M  new 
trial.— Smith  v.  State  (Ga.)  1^. 

*A  denial  of  new  trial  because  of  the  dis- 
covery of  evidence  of  an  bnpeacbing  charactv 
was  proper.— Woods  v.  State  (Ga.)  1044. 

*A  new  trial  In  a  criminal  case  for  newly  dis- 
covered evidence,  chiefly  impeaching,  ia  pro^ily 
denied.- Bennett  v.  Commouweaith  (Va.)  6w. 

*A  new  trial  will  not  be  nanted  on  affidavit 
that  prosecutrix,  giving  evidence  of  rape,  has 
since  admitted  that  accused  was  innocent- 
State  V.  Barrick  (W.  Va.)  652. 

{21.  —  AppIloatloM  for  now  trial. 

*The  grounds  of  a  motion  for  a  new  trial 
that  the  verdict  was  contrary  to  law,  evidnce. 
and  the  weight  of  evidence,  was  properir  over- 
ruled  the  evidence  supporting  ue  verdict!— 
Toung  V.  State  (Ga.)  477. 

Where  a  Juror  is  sought  to  be  Impeached  oo 
motion  for  new  trial  on  the  ground  of  prejudice, 
the  Jndge  will  hear  evidence  on  such  ground, 
and  if  it  is  sustained  a  new  trial  sboaM  be 
granted.— Wall  v.  State  (Ga.)  484. 

•Under  Civ.  Code  1895.  I  5S38,  a  juror  can- 
not be  heard  to  impeach  ms  veraict. — Bowdea 
V.  State  (Ga.)  499. 

•There  is  no  law  authorising  the  making  of  a 
motion  for  new  trial  in  vncation,  so  that  it  is 
erroneous  for  a  judge  to  take  jurisdictioo.  and 
his  Judgment  on  such  motion  will  be  rerened. 
—Perkins  v.  State  (Ga.)  501. 

•Where  a  motion  for  new  trial  was  made  and 
deluded  in  vacation,  and  nothing  was  done  in 
respect  to  It  either  at  the  term  when  the  trial 
was  had,  or  at  any  aobseqnnit  term,  the  Judg- 
ment is  erroneous.— Perkins  v.  State  (Ga.) 
501. 

•Where  a  motion  for  new  trial  was  ma^  in 
vacation,  and  erroneous  judgment  was  entered 
upon  it,  it  will  be  reversed,  and  direction  given 
that  tin  motion  itself,  and  the  action  of  the 
Judge  thereon,  be  treated  as  a  nnllityw — ^Pocfcins 
V.  State  (Ga.)  601. 

•A  complaint  in  a  motion  for  new  trial  that 
error  was  committed  in  admitting  certain  evi- 
dence presente  no  question  for  deduon  unless  the 
grounds  of  objection  raised  are  aet  forth.— 

Field  V.  State  (Ga.)  S02. 

Grounds  of  a  motion  for  a  new  trial  that  the 
verdict  Is  contrary  to  certain  specified  iastnie- 
tions  are  equivalent  to  saying  that  the  jorr 
found  contrary  to  law^-^3oodln  t.  State 
603. 

The  ground  at  mothn  complaining  tiiat  the 

court  erred  in  ruling  out  the  testimony  of  &, 
"as  if  trying  to  see  what  was  going  on  in  tiM 
room,"  does  not  raise  any  question  for  dedidoa, 
ns  it  is  impossible,  witnout  searching  in  tbe 
brief  of  evidence,  to  discover  whether  the  cH- 
dence  was  materiaL— Smith  v.  State  (Ga.)  1024. 

S  SX.  —  GrovBds  for  arrest  of  Jnd^ 
ment. 

An  accusation  under  Pen.  Code  1885.  |  121 
charging  that  accosed  eotiied  away  aerrant  of 
a  named  person.  Add  to  sufficiently  state  a  con- 
tract of  employment  as  against  a  motlmi  hi 
arrest— Hudglns  v.  State  (Ga.)  402. 

It  has  never  been  the  practice  In  Oewgia  te 
enter  on  the  record  the  fact  that  the  iHtaoMr 
and  his  counsel  were  present  when  the  verfficc 
was  rendered  and  inun  sttitaDet  waa  pn- 
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nonneed,  and  from  arraignment  to  NBtanca.— 
Rawlina  r.  Mitchell  (Ga.)  9S& 

i  S3,  t-aigmtrnt,    lentanMt    and  flnjil 

eouniltMaBt. 

'Where  an  indictment  la  TC4d  held  that  a  mo- 
tion to  Kt  uide  the  judcment  ia  not  an  appro- 
priate rame^.— McDonald  t.  Bute  (Oa.)  23S. 

*A  mayor  aentenced  accused  to  the  dialn- 
sang  or  Uie  jraardbouae  to  be  released  on  pay- 
ment of  |S00.  The  aentence  further  directed 
that  on  payment  of  9100  the  othn  $400  ahoald 
be  sospen^d.  Dafendant  was  relMaed  on  inch 
payment,  and  on  evidence  heard  In  another  caae 
was  arrested  and  held  for  the  payment  of  the 
additional  S400  or  for  Imprlsonmeot  under  the 
original  sentence.  Brld,  that  the  rec(»der  had 
no  power  to  direct  hta  arrest  and  put  him  on 
the  chatn-gang,  or  Imprison  him  nnlesa  he  mid 
the  additional  $400,— Gordon  t.  Johnson  (Ga.) 


*The  sentence  imimsed  on  a  prisoner  convicted 
of  a  misdemeanor  which  the  judge  may,  under 
Pen.  Code  1895,  S  1039,  deem  merited  by  the 
prisoner,  should  express  the  full  punishment, 
and  the  court  cannot,  on  sentence  to  five  months 
in  Jail  If  he  falls  to  pay  a  fine,  Impoae  as  an 
additional  alternative  punishment  another  term 
of  six  months'  imprisonment. — Wallace  t.  State 
(Ga.)  1042. 

I  X4.  Appeal  and  error,  and  oertiorarl— 
Form  oiF  reiaedy.  Jnrlsdlotion,  and 
richt  of  review. 

*Where  a  bill  of  exceptions  waa  filed  to  the 
Judgment  of  a  city  court  oo  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  and  the 
bill  was  dismissed  by  the  Supreme  Court,  the 
party  complaining  might  file  certiorari  to  the 
superior  court  within  three  mooths  from  the 
dlsmlasal.:— Winn  v.  State  (Ga.)  178. 

i  S5.  —  PreseatatloB  aad  reserration 
1b   lower   eonrt   of   BrVDBda  of 

vovlew. 

*Tbe  constitutionality  of  a  statute  cannot  be 
Qneatloned  for  the  first  time  in  the  Supreme 
Court.— Griggs  v.  Sute  (Ga.)  179;  Moore  v. 
Same  (Ga.)  827. 

*An  assignment  of  error  on  the  overruling  of 
an  objection  to  evidence,  will  not  be  considered 
where  the  gronnds  of  objection  were  not  urged 
below. — Simmons  v.  State  (Ga.)  479. 

*A  defendant  in  a  criminal  prosecution  who 
does  not  ask  for  additional  Instmctlons  cannot 
complain  that  the  conrt  did  not  present  bis  con- 
tentions to  the  jury.- State  v.  Bohanon  (N.  G.) 
797. 

|S6.  »  Proeeedlnn  for  traBsfer  of 
OBBse,  BBd  effeet  thereof. 

Where  the  act  creating  a  city  conrt  dttts  not 
prescribe  the  method  of  taking  a  case  of  cer- 
tiorari to  the  superior  court,  the  procedure 
pointed  out  In  Civ.  Code  1S05,  {  4G37.  Is  to  b» 
followed.- Miller  v.  State  (Ga.)  405. 

PiaiDtiff  held  entitled  to  certiorari,  on  con< 
viction  in  m  cit7  court;— Miller  v.  State  (Ga.) 
406. 

*FIlInr  of  an  affidavit  provided  for  In  Pen. 
Code  1895,  {  765,  Is  a  condition  precedent  to  the 
granting  of  certiorari  from  a  conviction  In  the 
county  court. — Grant  v.  State  (Ga.)  471. 

127,  Beeord  aad  prooeedlBsa  Bot 
In  record. 

A  bill  of  exceptions  assigning  error  to  re- 
fusal to  sanction  certloVari,  bad  attached  as 
an  exhibit  a  copy  of  the  petition  for  certiorari 
and  the  various  entries  thereon,  with  the  certif- 
icate of  the  Judge.  Held,  that  the  exhibit  was 
fcufficientl7  Identified.— Taylor  v.  State  (Ga.) 
474. 


A  motion  In  the  Suprone  Conrt  to  cause  the 
clerk  of  the  snperior  court  to  send  np  a  tran- 
script of  the  answer  to  a  writ  of  certiorari  de- 
nied.—Bvana  V.  CI^  of  Forsyth  (Ga.)  ^0. 

*The  Supreme  Court  has  no  authority  to  re- 
quire  the  fudge  of  the  superior  court  to  certify 
to  additional  facts  transpiring  during  the  hear- 
ing of  the  cause,  and  not  appearing  in  the  bill 
of  exceptions  or  the  record.— Bvans  v.  City  of 
Forsyth  (Ga.)  490. 

*The  Supreme  Cburt  is  without  jnriadlctlon 
to  pass  on  any  bill  of  exceptions  the  recitals  of 
fact  In  which  are  not  certified  as  required  by 
Civ.  Code  1886,  }  5!32d.-Binyard  v.  State  (Ga.) 
498. 

*Oiantlng  leave  to  file  a  paper  or  ordering 
that  it  be  made  a  part  of  the  record  held  not 
a  oertlflcate  verifying  the  case.— Binyard  t. 

State  (Oa.)  49a 

'Exceptions  pendente  lite  must  be  tendered 
wftbin  the  time  prescribed,  aud  If  allowed  under 
Civ.  Code  1895.  S  5526,  must  be  certified  by  the 
Judge,  and  ordered  put  in  the  record  under  sec- 
tion 6541.— Binyard  v.  State  (Ga.)  498. 

On  application  for  mandamus  to  compel  a 
jadse  to  certify  a  bill  of  exceptions  assigning 
error  oo  his  refusal  to  entertain  a  motion  to  art 
aside  Judgment  in  a  criminal  case,  mandamas 
will  not  oe  granted  where  the  motion  to  set 
aside  the  Ju&ment  Is  wholly  without  merlti— 
Rawlins  T.  Wtchell  (Oa.)  m 

*A  Mil  of  exceptions  Is  Insufficient  where 
neither  the  evidence  taken  nor  the  iDstructiona 
are  a  part  of  the  record.— State  t.  Banks  (w. 

Va.)  7^. 

128.  —  AsstcBmemt    of    orots  mad 
briefs. 

*An  assignment  of  error  In  these  words.  **be- 
caose  the  court  erred  In  confining  the  word 
'aggression'  to  an  assault,"  etc..  Is  fatally  defect- 
ive in  not  setting  forth  the  charge  wherein  the 
word  was  used.— Beaudrot  r,  StaU  (Ga.)  692. 

SS9.    Barlew. 

*Where  do  errors  of  law  are  complained  of, 
and  there  Is  sufficient  evidence  to  authorize  a 
verdict,  the  Judgment  of  the  lower  court,  rf^iis- 
ing  a  new  trial,  will  not  be  disturbed. — Wright 
V.  State  <OaO  167. 

Allowing  a  witness  to  be  questioned  as  to 
particular  transaction  to  prove  the  bad  char- 
acter of  a  witness  In  violation  of  Pva.  Code 
1805,  S  1027,  Md  preJudidal^AUnd  t.  State 
(Ga.)  I78w 

The  only  critlelran  of  the  charge  being  that 
it  fails  to  present  another  theory  of  defense 
held  insufficient  when  such  ground  Is  certified 
with  the  qualification  that  '^tb  defonses  and 
the  law  applicable  thereto  were  presented  to  the 
jury."— Bell  v.  SUte  (Ga.)  47«. 

*Wbere  the  evidence  authorized  the  verdict^ 
there  was  no  error  in  overruling  a  certiorari 
alleging  that  the  verdict  was  contrai?  to  law 
and  the  evidence. — Stocks  v.  State  (Ga.)  478. 

*Wbere  after  verdict  an  attack  Is  made  on  a 
Juror  not  Impartial,  a  finding  of  the  trial  Judge 
that  the  Juror  Is  competent  will  not  be  reversed, 
unless  his  discretion  Is  manifestly  abused. — 
McCrimmon  v.  State  (Ga.)  481. 

*An  error  beneficial  to  the  party  altords  him 
no  ground  of  complaint.— Oress  v.  State  (Ga.) 
491. 

*To  allow  counsel  to  ask  a  witness  leading 
questions  la  in  the  Boand  discretion  of  the 
court— Beaudrot  v.  State  (Ga.)  502. 

*An  application  for  change  of  venue  on  the 
ground  of  prejudice  Is  addressed  to  the  sound 
discretion  of  the  pre^ding  Judge*  and  whan  the 
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■Tidencfl  Is  eonflfctlDg  Us  Judgment  will  not 
be  reversod.— Tuiderford  v.  State  (Oa.)  lOSt. 

*Wfaere  the  erldeoee,  though  dTcnmatantial. 
sapported  a  conviction,  It  vas  not  error  tot 
the  superior  court  to  overnile  a  petlticm  for 
certiorari  on  the  ground  that  the  evidence  was 
insafficient.— Weldon  t.  State  (Oa.)  lOM. 

*In  proeeeation  for  morder,  not  permitting 
witness  (or  defense  to  testify  h«ld  not  reversible 
error,  where  it  did  not  appear  that  defendant 
was  preJndiced^State  v.  Hodge  (N.  a)  791. 

*A  party  cannot  object  that  a  Juror  was  not 
rejected  for  cause  if  his  peremptory  challenges 
are  not  exhausted  when  the  panel  is  oom- 
ideted.— State  v.  Bohanon  (N.  C.)  797. 

The  findings  of  fact  as  to  IndiSerenoe  of 

rr  are  not  reviewable.— State  v.  Bohanon 
O.)  707. 

Ooncluslou  of  trial  Judge  that  confession 
was  voluntary  will  not  be  diatorbed.— -State 
T.  Henderson  (S.  O.)  117. 

180.  FwnisbMCTt    mmd    prvwrnHvm  of 

  eriino. 

*Wfaere  defendant  was  convicted  of  violating 
a  city  ordinance,  and  was  sentenced  to  the 
dialn-gang  on  default  in  payment  of  fOOO,  and 
the  sentence  further  inovlded  that  on  the  pay- 
ment of  f  100  the  other  $400  ahould  be  snspend- 
ed  during  good  behavior,  It  gave  defendant  a 
right  to  release  on  the  payment  of  $100.— Gor- 
d<m  T.  Johnson  (Oa.)  48a 

CROSS-EXAMINATION. 

Sea  '"WitnesBea,"  {  2. 

CURTESY. 

See  "Dower.** 

lUght  of  husband  to  enrteay  aa  qualifying  him 
to  aerve  on  Jury  of  freeholder^  see  "Jury," 
12. 

CUSTODY. 

Of  child,  see  "Baatards,"  I  1. 

Of  Jur^  m  -Orimlnal'  llw,*'  I  16:  "Trial," 
I  18. 

CUSTOMS  AND  USAGES. 

Of  banks,  see  ''Banks  and  Banking,*'  |  2. 

Where  the  evidence  of  a  custom  was  nncon- 
tradicted  the  court  could  hold,  as  a  matter  of 
law,  that  there  was  such  cuatom. — IL  H.  Laudi- 
helmer  it  Sona  v.  Jacobs  ^a.)  65. 

DAMAGES. 

Oomnenaatlon  for  property  taken  tor  public 
nse.  see  "Shnlnent  Domam,*'  |  2. 

DamafM  for  partioidar  4»fmriet. 

See  "Trespass,"  t  2. 

Breach  by  buyer  of  contract  for  sale  of  goods, 

see  "Sales,"  i  7. 
Breach  by  seller  of  contract  for  sale  of  goods, 

see  "^lea,"  I  8. 
Breach  by  vendee  of  contract  for  sale  of  land, 

see  "Vendor  and  Purchaser,"  (  8. 
Breach  of  contract  of  carriage,  sea  "Carrlere." 

Delay  or  failure  to  deliver  telegram,  see  "Tel- 
egraphs and  Telephones."  {  1. 

Injuries  from  operation  of  railroad,  see  "Ball- 
roads."  98  7.  11. 

Injuries  to  wife,  aee  "Husband  and  Wife,"  {  3. 

Use  of  proper^  by  sheriff,  see  "Sheriffs  and 
Constables,"  {  1. 

Wrongful  attachment,  aee  "AttadunenL" 


Baeevsrr  In  partionlar  aetfoM  or  pr&oeeUme*. 
See  "Injiuictlon,"  1 1;  "Halidons  Pnaecatten,* 
1  8. 

For  taking  of  or  Injury  to  property  In  exercise 
of  right  of  emineat  domain,  see  **B!intaient 
Domain,"  |  4. 

I  1.  Ovowda  mnA  subjeots  vt  aompea- 
satory  damaaos. 

Where  there  has  been  a  defini1»  tweadi  ot 
contract,  the  injured  party  most  do  what  fair 
business  roQuires  to  reduce  the  dama^  or  that 
whidi  arisea  tnm  his  own  neglect  will  be  con- 
sidered too  remote  for  recovery.- l^lin^iast, 
Sgles  Oo.  T.  Providence  Cotton  Hills  (H.  C.) 

Where  the  plaintiff  seeks  to  reoow  additioo* 
al  damages  for  breach  of  contract  ot  sale  aria. 
Ing  by  special  drcomstancea,  he  is  required  to 
show  tiiat  defendant  had  knowledge  of  these 
dreomatanoeBi  from  which  It  conM  be  infierred 
that  the  parties  contemplated  that  they  ahooU 
be  considered  as  affecting  the  qneatioa  of  dau- 
agee.— Tillinghaat,  Style*  COb  T.  Frovidenoe  Cot- 
ton Mills  (nTo.)  621. 

*One  held  liable  for  a  wrecked  nervous  system 
caused  by  fright  as  the  result  of  his  negligence. 
— Kfmberiy  v.  Bowland  (N.  G.)  T7& 

*In  an  action  for  personal  Injoriea  damages 
for  mental  and  physical  pain  "reasonaUr  cer- 
tain" only  can  be  recovered.— Green  t.  Catawba 
Power  Oo.  (S.  O)  125, 

*In  an  action  based  on  a  willful  tort  plain- 
tiff may  recover  not  only  punitive,  but  also 
compauatorr  damages^ — WUson  Lnmber  Ok  t. 
D.  WTAldennan  ft  Sons  Go.  (S.  a)  44T. 

'Passenger  held  not  entitled  to  special  dam- 
agea  for  delay  of  ba^ase,  where  no  notice  was 
given  to  the  carrier  of  the  spedal  dicnmstnneee 
under  which  they  were  claimed.- Anibcnu  r.  At- 
lantic Coast  Line  B.  Co.  (S.  a)  764w 

I  S.   ludeqnate  and  ezoeaai-n  JaMasaa, 

•In  an  action  for  injnrlea  to  a  mole,  a  vw- 
dict  for  $75  MA  exceeeiv&— Atlanta  loe  A  Coal 
Co.  T.  Minm  (Oa.)  2S7^ 

A  verdict  of  (1,200  for  injuries  to  child  will 
not  be  set  aside  as  excessive.— Alabama  Great 

Southern  B.  Co.  T.  Davis  (Oa.)  1046. 

8  3.   neadlaSf  erldenoe,  a»d  asauaswuHt. 

An  Instmctlon  in  a  personal  Injury  Kctka 
Md  to  OMiectly  define  the  meaanre  of  damagca. 
— Baflln  V.  Atlantic  &  N.  a  B.  Co.  (N.  C)  SOL 
*An  Instruction  construed  as  aatlunldBc  poal- 
tive  damages.— Wilson  r.  Atlantic  Gout  lins 
B.  Co.  (N.  O.)  267. 

An  instruction  as  to  elements  neoeMuy  te 
warrant  punitive  damagea  held  not  OToneooa.— 
Tut^er  V.  Southern  By.  Co.  (S.  C)  164. 

*In  an  action  tor  personal  injuriea,  cvldaice 
that  plaintiff  has  a  wife  and  diildren  In  inad- 
mlsslble  on  the  question  of  damages. — SondMn 
By.  Co.  T.  Slnunons  CVa.)  46B. 

DEATH. 

Caused  by  operation  of  railroad,  aea  *'Ball* 

roads."  IS  9,  la 
Competency  of  party  to  testify  after  death  of 

adverse  party,  see  "Witnenea,**  I  1. 
Liability  of  master  for  death  of  aervantt  see 

"Master  and  Servant,"  »  9,  11. 
Of  party  to  action  ground  for  abatemuit,  sm 

"Abatement  and  Bevival."  I  1. 
Suspension  of  running  of  statute  of  llmltatioiw 

■ee  ''Limitation  of  Aetlone,"  |  L 

3  1.  Aetions  far  oamatnac  deatK 

Under  Va.  Code  1904,  {^02  et  seq.,  an  ad- 
ministrator of  a  decedent  wbo  was  a  reridott 
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alien  and  whose  widow  and  Infant  child  are 
nonreddent  aliena  mar  bring  an  action  for  hia 
death,  eaoaed  by  the  wrongful  act  of  aaothor.— 
Low  Moor  Iron  Co.  t.  La  Bian«a'a  Adm'r  (va.) 
082L 

DEBTOR  AND  CREDITOR. 

See  "Aaelsnmenta  for  Ben^t  of  CWltora"; 
''BankruptcT**;  **Fraadalent  ConTejrancea.** 

DECEDENTS. 

DedaraUona  against  intereat.  Me  "BWdence," 

S  7. 

BstatM.  see  "Executors  and  Administraton." 
Testimony  aa  to  transactions  with  pen(»ia  ainoe 
decMaed.  aee  ^MVltneases,'*  |  1. 

DECEIT. 

Bee  "rraod." 

DECLARATION. 

In  pleadinc,  aee  ''Pleading,"  f  2. 

DECURATIONS. 

Aa  eridenoe  In  etril  aetlona,  aee  "Bvldance," 

Aa  eiddence  in  criminal  prosecatlonB,  see  "Crim- 
inal Law,"  I  6. 
Dying  declarationa,  aee  "Homlddat"  |  & 

DEEDS. 

See  "Bonndaries,"  1 1. 

Adcnowledgment  of  ezeeotlon,  see  "Aeknowi- 

edgment" 

Cancellation,  see  "Cancellation  of  InstnnneBta.** 
Oompetency  of  witness  In  action  to  aet  aaida 

deed,  see  "Witnesses,"  I  1. 
Covenants  in  deeds,  see  "CoTenanta." 
Conveyancea    in    ezecatlon    of    powers,  see 

"Powers,"  {  1. 
Docamentary  evldeDce,  see  "BTidence,"  {  9. 
Eiqaltable  Jurisdiction   to  give   relief  against 

condition  In  deed,  see  "Equity,"  J  1. 
Bistabllshment  of  lost  deed,  see  "Lost  Instrn- 

ments." 

In  frand  (tf  creditors,  aee  "Franduloit  Oini- 
Teyaneea." 

Parol  or  eztrlndc  evidence,  see  "E}Tidence,"  |  10. 
Prefmmptions  as  to  recitals  in,  see  "Evidence," 
12. 

Reformation,  aee  "Reformation  of  Instruments." 
Review  of  finding  as  to  validity  of,  aee  "Ap- 

pod  and  Ehrror,^'  {  23. 
SnerllTs  deed  as  secondary  evidence  of  execution, 

see  "Evidence."  S  4. 

2>ee^  by  or  to  parUoular  elowet  o/  persons. 
See  "Onardlan  and  Ward,"  g  2. 
Married  women,  aee  "Husband  and  Wife,"  H 

1,  2. 

Deed*  of  parMoulor  tpeoet  of,  or  eitatoi  or 
interett  in,  propw*tt* 
Separate  property  of  married  wwnui,  see  **Hiw* 

band  and  Wife,"  J  2. 
^mber  land,  see  "Logs  and  Loggfng.** 

Particular  elatae§  of  deeds. 
In  troat,  aee  "Trasts."  I  2. 
Tax  deeda,  see  "Taxation,"  i  4. 
Trust  deeds,  see  "Mortgages." 

i  1.   Beamlaites  and  vaUdltr. 

*Wbere  tlie  name  of  the  grantee  tn  a  deed 
was  changed  before  registration  witlioat  the 


knowledge  of  the  grantor  to  the  original  gran- 
tee's wife,  the  deed  never  having  been  delivered 
by  the  granUff  to  the  wife,  It  was  invalid  t* 
title  to  her^Ferry  t.  Hackney  0^*  CL) 

I  3B.   Beeordlnc  and  reBlatimtlon. 

An  affidavit  for  the  registration  of  an  ancient 
deed  held  not  a  sobstantial  compliance  with 
the  reqolrements  of  Act  1805,  p.  323,  c.  2T7 
'"avisal  1900^  |  981)^AUen  t.  Bnrch  (N.  O) 


S  3.  Oonstraetlon  and  operation. 

*A  deed  construed,  and  hela  a  conveyance  ol 
the  land  by  the  tract,  and  not  by  the  acre^ 
Kendall  t.  Wells  (Gal)  41. 

A  deed  cMiatraed,  and  Aeld  to  omvey  to  a  wile 
an  eqoIteUe  eatate  tar  the  Joint  life  of  her 
hnsband  and  herself,  with  a  contingent  remain* 
der  In  fee,  dependent  on  her  surviving  him, 
with  remainder  over  to  her  chUdren,  dependent 
on  her  predeceasing  him.— Cherry  v.  Cape  Fear 
Power  a>.  (N.  O.)  287. 

A  party  claiming  land  to  be  within  an  ex- 
ception in  a  patent  has  the  bnrden  of  proving 
such  fact.— East  Lake  Lumber  Go.  T.  East 
Coast  Cedar  Co.  (N.  O.)  804, 

Where  land  was  conveyed  In  trust,  the  income 
to  be  paid  to  a  beneficiary,  with  the  right  on 
her  part  to  sell  the  land  at  any  time,  an  at- 
tempted limitation  over  on  the  death  of  sack 
Iwnefidary  was  void  for  repugnancy  and  na- 
certaioty^Uoqtan  v.  Morgan  (w.  Ya.)  889; 

*A  deed  containing  two  Inconaistent  provi- 
sions will  be  held  to  pass  the  life  estate  or 
the  fee  simple,  aa  the  one  or  the  Vthar  may 
appear  to  be  the  primacr  Intent  disclosed  h^  a 
consideration  of  the  whole  Instrument. — Bfonan 
V.  Morgan  (W.  Va.)  888. 

*In  granting  real  estate  on  condition,  where 
the  performance  of  the  act  does  not  necessarily 
precede  the  vesting  of  the  title,  it  is  a  condi- 
tion subsequent — ^Spies  v.  Arvondale  &  0>  R. 
Co.  (W.  Ta.)  464. 

I  4.    Fleadiac  nnd  evidenee. 

*Where  the  grantee  In  a  deed  is  the  agent, 
confidential  friend,  and  adviser  of  the  grantors, 
the  law  raises  a  preaumption  of  fraud  and  Im- 
poses on  the  grantee  the  burden  of  showing  that 
the  transection  was  fair  and  honest.— Smith 
V.  Moore  (N.  a)  275. 

*In  an  action  to  set  adde  a  deed  on  the 
ground  of  fraud,  the  grantee'a  failure  to  resists 
the  deed  till  10  montiia  after  its  date  might  be 
considered  in  determining  the  issue  as  to  fraud. 
-Smith  T.  Moon  CN.  O)  27tL 

DEFAULT. 

JndgnwDt  hf,  see  "Jndgnwit,''  i  & 

DEUY. 

In  criminal  proseeution,  ■■•  ''Criminal  Law," 

8  7. 

In  delivery  of  tdegram,  see  *^]egraphs  and 

Telephones,"  S  1. 
In  traiunortation  or  delivery  of  goods  br  car- 

rlerTiiw  "Carriers,"  |  L 

DELIVERY. 

Of  deed,  see  "Deeds,"  (  1. 

Of  goods  by  carrier,  see  "Carriera,**  I  L 

Of  goods  sold,  see  ''Sales,"  I  4. 

Of  tolegnun,  aee  "Itfsgraphs  nnd  lU^onea," 

S  1> 


•PelH«  Mm«tet*d.  Ben  ayUabna. 
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DEMONSTRATIVE  EVIDENCE 

In  dfU  aettom;  aae  ''Bridenoft,**  |  B* 


In  pleading,  mc 

To  Indictment, 
tion."  I  4. 


DEMURRER. 

"Dgnitj."  I  2;  "Pleadtaf."  I  8. 
■ee  "Indictment  ud  InnnMr 


DEPOSITIONS. 
Bet  "TOtMiaa." 

Elneptioni  to  taUni  of,  for  pnipoea  «C  nvlew. 
•ee  "Appeal  and  &n^**  |  C 

'Where  depoaltlona  have  bem  taken  and 
regularly  returned,  an  exception  based  on 
tlie  form  of  the  notice  ahoald  be  raleed  before 
trlaL-Ivey  t.  Beaeemer  Oitj  Oottoo  Hilla  (N. 

a)  ei8. 

*WheTe  noHoe  to  take  depoeltioiu  provided 
for  the  taklDS  in  two  different  placea  at  the 
eeme  tlnie,  and  the  party  notified  appeared  and 
croee-examlned  the  witness  at  one  place  with- 
out objection  to  tbe  notice,  aucb  objection  was 
waived.— Ivor  T.  Beesemer  KMj  Ootton  Hilla 

(N.  a)  m. 

DEPOSITS. 

U  bank,  see  *9anki  and  BanUnc,**  |  X 

DESCENT  AND  DISTRIBUTION. 

See  "Dowar^;  **Bxeeatora  and  Administrators" ; 
-WUta.- 

DESCRIPTION. 

Of  dertaeea  or  legatees  In  win,  see  "Wills," 


o/i, 


Vtc^^  eniTered,  aee  "Boundaries,"  f  1; 

Of  property  mortgaged,  aee  "Ohattal  Uortga- 
gee,")  2. 

DESERTION. 

Oronnd  for  dlvoroe,  see  "Divoroek"  I  & 

DETINUE. 

See  "Replevin.*' 

DEVISES. 

See  "Wills.** 

DIRECTING  VERDICT. 

In  cItU  actions,  see  rrrial,*'  |  0. 

DISABILITIES. 

Effect  on  limftstion.  see  "Limitation  of  Ac- 
tions." 1 1. 

Of  married  wmmh,  see  "Hnriwnd  and  Wife, 
I  1. 

DISCHARGE. 

From  employment,  see  "Master  and  Senant," 
I  1. 

Frost  Indebtednett,  ohUgatiotty  or  NaMUi|^ 
Bee  "Accord  and  Satiefaction" ;   "Oom promise 
and  Settlement";  "Belease." 


LiabOity  aa  insurer,  see  'insurance,**  }  12. 
l^mtj  aa  Bur^,  aee  "Principal  and  Suiety." 

DISCUIMER. 

In  aJaetment.  see  "ESectment,"  I  2. 


DISCRETION  OF  COURT. 

Admission  of  secondary  evidence,  see 
denoe.**  I  4. 

Allowance  of  temporary  alimony,  see  "Hnaband 

and  Wife,"  I  4. 
Amendment  for  defect  in  parties,  see  "Parties," 

I  Sl 

Amendment  of  pleading,  see  "Pleading,**  |  3. 
Award  of  new  trial  oa  certiorari,  aee  "Certi- 
orari," I  1. 

Continuance  in  civil  actlona,  see  "Oontinnance." 
Continuance  In  criminal  pioaecntloiiB,  see  "Ortm* 

Inal  Law,"  |  7. 
Gosta.  aee  Wiists."  1  1. 

Crogs-praminatVin  of  witness^  see  "Witnesses," 

I  2. 

Grant  or  refusal  of  injunction,  see  "Injunction,*' 

£S  2,  4. 

Grant  or  refusal  of  new  trial,  eee  "Criminal 

Law,"  I  20;  "New  Trial,"  }  2. 
Grant  or  refusal  to  open  judgment  grantiug 

allowance  to  widow,  see  "Executors  mad  Aa- 

ministratora,"  i  2. 
Opening    default    in    municipal    courts,  see 

^urtii."  I  8. 
Overruling  of  certiorari,  see  "Certiorari."  f  L 
Qnashing  indictment  or  information,  see  "In- 
dictment and  Information,"  S  4. 
Beception  of  eridence  in  civil  acticoiB,  see 

"Trial,"  I  8. 
Beception  of  eridmce  in  criminal  prosecutions, 

aee  "Criminal  Law."  |  la 
Beriew  In  dvU  actions^  aee  "Ameal  and  Br- 

ror,"  I  22 

Review  in  criminal  proeecntlona,  ses  ""CHmlnal 

Law  "  I  28. 
Setting  aside  verdict,  see  •Trial,"  |  14. 

DISMISSAL  AND  NONSUlt. 

At  trial,  see  "Trial,"  {  6. 

Ditmissai  of  cause  removed  from  stats  oovrt, 

see  "Removal  of  Caoaea."  |  1. 
Special  appearance  on  motion  to  iWsnili^  see 

^Aivearance." 

f »  pmrtionlar  uoUoiu  or  prsoeediiiji. 

See  "Replerin,"  |  1. 

Against  personal  representativeo,  see  "Kxecn- 

toT%  and  Administrators,"  |  4. 
Appeal  or  writ  of  error,  see  "Appeal  and  Br- 

ror,"  »  1.  17.  1& 
Certiorari  from  justice's  court,  see  "Justices  ef 

tbe  Peace,"  |  4. 
For  l»each  of  warranty,  see  "Sales,"  |  8. 
On  appeal  from  justice's  court,  see  "Justices 

of  the  Peace,"  |  4. 
On  bill  or  note,  see  "Bills  and  Notea,"  I  &. 
Suit  in  equity,  see  "Eianitj,**  |  4. 

I  1.  InTOlantaiy. 

*Where  a  suit  was  brought  against  an  in- 
snrance  company  and  other  defendants  as  prin- 
cipals on  amendment  to  the  petition  showing 
that  the  otbw  defendants  were  sgents  of  tbe 
losarance  company  whidi  bad  ratified  the  coo- 
tract,  it  was  proper  to  dismiss  as  to  the  other 
defendants.— Lovdace  v.  Browne  (Ga.)  KHL 

DISOBEDIENCL 


Of  miM  by  servant, 

I  ft. 


see  "Uaatsr  and  Bsrvan^' 
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DIVORCE 

I>eclfll<m  OD  fttnner  appeal  aa  law  of  tlie  eas^ 

see  ^'Appeal  and  Error,"  1  2& 
Supersedeaa  on  appeal  in  contempt  prooeedioga 

for  failure  to  paj  alimony,  nee  "Appeal  and 

Brror."  i  6. 

I  1.  GtosaAi. 

•Under  Gv.  Code  1896. 1  2426,  par.  S,  provid- 
ing that  the  convtcdoo  of  a  married  person  of 
an  offense  invoMng  moral  turpitude,  followed  by 
a  sentence  of  imprisonment  in  tbe  penitentiary 
for  a  term  of  two  years  or  longer,  glTfle  to  the 
othw  mrtj  to  tbe  marriage  a  right  to  a  divorce, 
thia  rtcbt  la  not  affected  bs  an  exeeotlTe  pardon 

S anted  after  the  sentence  has  been  Imposed.— 
olloway  T.  Holioway  (Ga.)  191. 

Tbe  offmse  of  voluntary  manslaughter  in- 
volves moral  tnrpitude  within  a  statute  provid- 
ing that  tbe  conviction  of  a  married  i>erson  of 
an  offense  Involving  moral  turpitude,  followed 
by  a  sentence  of  Imprisonment  in  tbe  peniten- 
tiary for  two  years  or  longer,  gives  to  tbe  other 
party  to  tbe  marriage  a  right  of  divorce.— Hol- 
loway  V.  HoUoway  (Oa.)  191. 

I  S.   Jnrtsdlotlon,  proeeadiasa,  a&d  t«- 
lief. 

*A  anlt  by  a  wife  to  aoool  die  marriage  la  a 
divorce  proceeding  and  tbe  complaint  must  be 
verified.— Johnaon  v.  Johnson  (N.  O.)  841. 

*A  certain  person  Aeiti  not  entitled  nnder  tbe 
facts  to  intervene  and  oppose  a  motion  1^  plain- 
tiff to  set  aside  a  decree  Invalidating  ber  mar- 
riue  to  defendant.— Jolmson  t.  J<uiiMon  (N. 
C.)  Ml. 

Evidence  MM  to  abow  hiuband  entitled  to 
divorce  for  dewrttoar-Oaatllow  t.  Oastllow  (W. 
Va.)  S92. 

I  3.  AlbBO■3^  allowaneoB,  and  diavoal" 
tlon  «  proparty. 
•Tbe  provUions  of  Civ.  Code  189S.  I  4046, 
for  trial  by  jury  In  certain  proceedinga  for  con- 
tempt, does  not  apply  to  a  role  tar  contempt 
In  progress  of  an  aUmony  caMr— Stotoa  v. 
Stokes  (Oa.)  1023. 

•The  Jadgment  of  a  snperior  eonrt  In  a  pro- 
ceeding for  alimony  held  a  subject  of  writ  of 
error  on  tbe  same  terms  that  are  prescribed 
by  GIv.  Code  1895,  I  2468.  In  cases  of  Injunc- 
tToB.— Stokes  v.  Stokes  (Oa.)  102S. 

Facts  held  not  to  show  tbat  defendant  In 
divorce  had  complied  with  an  order  relative  to 
alimmy.— Oceen  t.  Green  (N.  a)  818L 

DOCKETS. 

Of  eaoMs  for  trial,  see  Trial,'*  1 1. 

DOCUMENTS. 

As  evidence  in  dvil  actions,  see  *Dvldenee,** 
ojer'of  docnmeat  at  trial,  see  "Trial,"  |  8. 

DOGS. 


BaiUog  ot  as  oonstitating  nnlianoe,  ms  "Nui- 
suo^"  1 1. 

DOING  BUSINESS. 

B|  ^foreign  corporation,  sea  "Corporations," 

DORMANT  JUDGMENTS. 

8m  "Judgment,"  |  12. 


DOWER. 

Competency  of  widow  aa  witness  in  action  for, 

see  "Witnesses,'*  f  1. 
Rishta  of  wife  In  mortgaged  propertr,  aee 

•'Mortgages,"  I  4  i™-*. 
Rl^t  to  trial  by  Jury  in  action  for  admeaanre- 
m«nt  of  dowor,  see  ^'Jiuyt**  1 1. 

I  1.  &a«}koa4o  latavast. 

A  mortgage  executed  by  a  husband  without 
the  joinder  of  his  wife  ktU  valid.— SbaUeford 
T.  Morrill  (N.  a)  82. 

I  2.  lUsbta  and  remedias  of  widow. 

•Under  a  statute  providing  that  abandonment 
of  the  wife  shall  t>ar  dower,  evidence  in  a 

firoceeding  for  dower  as  to  iriietber  plaintiff 
eft  her  onsband's  home  of  her  own  volition, 
or  by  reason  of  facts  which  woald  amstitato 
compulsion,  held  admissible. — Hicks  v.  Uicks, 
(N.  a)  106. 

*Dnder  Revlsal  1905,  I  3084,  purchasers  ot 
land  from  a  huKband  Aetd  entitled  to  require 
that  dower  be  allotted  to  bis  widow  out  of  the 
remaining  lands.— Harrington  T.  Harrington  (N. 
a)  409. 

DRAFT. 

Attadied  to  bill  of  lading,  see  "Carrien,**  I  1. 

DRUNKARDS. 

Avoidance  of  Insurance  polky  for  dmnhmw. 
aee  "Insurance,"  I  6. 

DUE  PROCESS  OF  LAW. 

Sea  *K>mstitntional  Law,*'  I  9. 

DYING  DECLARATIONS. 

Sea  ■^omldda,'*  I  & 

EASEMENTS. 

See  '*Hl|^wayi.*' 

Restraining  interfemica  with  euenwt,  ase  1n- 

loneUon;^  M  1.  4. 
Right  of  wa7  of  railroad,  asa  "RaUroads.  |  4. 

i  1.   Extant  of  rightt  mae*  and  obatrao- 
tlon. 

•Before  a  railway  company  la  entitled  to  In- 
voke the  aid  of  eqni^  In  protectinff  Ito  ease* 
ment  of  right  of  way.  It  must  show  that 
It  has  a  right  of  way.  together  with  the  extent 
of  It,  and  that  defendants  are  obetracting  or 
threaten  to  obstroct  its  use. — Seaboard  Air  Line 
R.  Ool  v.  Olive  (N.  a)  263. 

•A  railroad  company  owning  a  rii^t  of  way 
Md  entitled  to  judge  of  the  necessl^  and 
extent  of  the  use  of  tbe  right  of  way  as  agalnat 
a  persnt  in  posscsdwt  thereof.-^teahoara  Air 
Line  B.  Co.  v.  OUve  (N.  a)  268. 

EJECTMENT. 

i  1.  Blffht  of  aotloB  aad  dofoasas. 

*In  an  action  to  recover  land  held  that  evldenea 
of  title  acqnired  after  commencement  of  salt 
vras  inadmissible.— Deas  v.  Sammona  (Oa.)  170. 

•Where  parties  to  action  for  recovery  of  land, 
claim  nnder  a  common  granto^  plalntlB  need 
not  show  title  In  soeb  peraon.— BtlnklCT  t.  Bell 
(Ga.)  187. 

•DefMidants  In  ejectmait  Md  not  Mtopped, 
by  Introduction  of  grant  from  state  In  1882, 
to  deny  validity  of  plaintiff's  grant  from  atate 
in  1879.-Wall  v.  Wall  Qf.  o!)  28S. 

*  Point  aaMtatad.  Soa  ayUaVna. 
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*Where  ■  liinband  wu  only  a  pro  forma 
party  to  hia  wife*!  aait  to  recover  certain  land, 
and  there  was  no  allegatioD  that  he  had  title, 
he  coald  not  recover  on  proof  that  he  held  the 
equitable  title  to  the  property^Ferrj  v.  Hack* 
nej  (N.  O.)  289. 

A  par^  In  an  action  to  recover  land  who 
claims  under  a  deed  from  a  devisee  cannot  qnes- 
tlon  the  validity  of  the  probate  of  ths  wlllv— 
Steadman  v.  Steadman  (N.  C.)  784. 

*Where,  in  an  action  to  recover  land,  both 
parties  claim  nnder  a  common  srantor,  de- 
fendant is  eatoi^ed  from  qnestionuig  the  title 
of  snch  tnuitor.— Steadman  t.  Steumaa  (N. 

a)  781 

I  S.   Pludlmc  and  erldemes. 

Where,  in  an  action  to  recover  land,  the  evi- 
dence shows  that  plalntilTB  claim  nnder  a  deed 
In  which  a  life  estate  Is  created  hj  their  father 
with  remainder  to  them,  and  that  defendant 
claims  under  a  deed  from  their  father,  and  that 
the  father  Is  dead,  a  prima  facie  case  is  made 
out— Brinkley  v.  Bell  (Ga.)  187. 

Where,  in  an  action  to  recover  land,  a  deed 
frcnn  a  common  grantor  is  prodoced  by  defend- 
ant nnder  notice,  the  presumption  arises  that  de- 
fendant claims  nnder  a  deed;  but  such  presump- 
tion may  be  overcome  by  evidence  that  defend- 
ant claims  under  another  and  independent 
source  of  title.— Brlnkley  v.  Bell  (Oa.)  187. 

Where  the  answer  to  an  action  for  land  denied 
possession  in  defendant,  it  was  not  error  at  the 
trial  term  to  refuse  to  enter  a  disclaimer  at 
idaintitTs  instance  and  to  allow  defendant  to 
amend  by  withdrawlnf  snch  dailal^Moore  v. 
Moore  (Oa.)  950. 

Where,  in  ejectment,  plaintiff  based  his  claim 
on  the  fact  that  hia  ancestor  died  in  possession 
of  the  realty,  proof  that  it  was  set  aitart  as 
a  year's  support  to  the  widow  of  the  ancestor, 
and  that  plaintiff  was  not  her  heir,  required 
a  finding  wr  deftndant— Hocwe  t.  Moore  (Ga.) 
9S0. 

In  an  action  to  recover  land,  in  which  de- 
fendant admitted  that  plaintiff  owned  all  land 
on  one  side  of  a  boundary  line,  plaintiff  was 
not  bound  to  prove  title  out  of  the  state.-^ 
Williamson  v.  Bryan  (N.  O.)  77. 

In  ejectment,  the  question  whether  plaintiff 
had  been  in  possession  tor  26  years  prior  to  the 
commencement  of  the  action  Asid  immat^al 
In  view  of  the  &ctt.— Broadwell  t.  Morgan 
(N.  a)  840. 

*Defendant  in  ejectment,  disclaiming  after 
mdict  for  plaintiff,  held  liable  to  Judgment 
against  him.— Thompson  t.  Camper  (va.;  674. 

ELECTION. 

Between  counts  in  pleading,  see  "Pleading," 
I  ?• 

Of  beneficiaries  to  Interest  or  profita  on  fnnds  in 
band  of  receivers,  see  "Receivers,"  |  2, 


ELECTIONS. 

Appellate  Jurisdiction  of  parttcalar  courts  as  to 
validity  of  elections  as  to  liquor  licenses,  sec 
"Courts."  f  4. 

Mandamus  to  compd  holding  of  local  option  elec- 
tion, sea  "Mandiimna,"  |  1. 


ELECTRICITY. 

Use  by  municipal  corporatiuit  si 
Gorporati<»is,"  |  8. 


*Vunielpal 


ELOPEMENT. 

See  'Wninal  Law."  |  & 

EMINENT  DOMAIN. 

AinwalabUlty  of  Judgment  In  condemnation  pro- 
ceediogs  as  d«>endent  on  flnality  of  d^ei^ 
mination,  see  "Appeal  and  Bnor,   I  2. 

Appropriation  of  hiniway  to  additlmsl  use,  see 
'•Highways,"  {  2. 

Condemnation  of  right  of  way,  see  "Railroads," 
i  4. 

Bffiact  on  right  of  ^inttins  owners  to  damages 
by  Increased  use  caused  by  consolldatlfHi  <tt 
railroads,  see  "Railroads,"  |  7. 

Bntry  on  land  by  corporation  without  condem- 
nation as  trespass,  see  *Trespass,"  |  2. 

Public  improvements  by  municipalities,  see  "Mu- 
nicipal Corporations,"  |  4. 

i  1.    ITmtue,  eztaBt.  utd  delec^tlom  of 
pover. 

A  railroad  company  Jteld  organised  under 
Priv.  Laws  1861-^.  p.  116,  c  129,  and  not 
under  Prlv.  Laws  18&4-5S.  p.  280,  e.  230,  nor 
under  Prlv.  Iaws  1862-«3,  p.  27,  c.  26  and 
such  act  regulates  the  method  of  acquiring  the 
right  of  way.— Seaboard  Air  Une  R.  Co.  v, 
Olive  (N.  a)  283. 

I  S«  OoKpeasatios* 

•Under  BeviiHil  N.  a  1906.  H  2676,  2887. 
a  railxoad  company  does  not,  in  the  aboenes 
of  an  agreement,  acquire  tlie  ri^t  to  ent« 
land  to  Dulld  its  road  until  the  amount  ap- 
praised has  been  paid  into  court.— State  v. 
Wells  (N.  C.)  210. 

*Wbere  iand  Is  taken  by  a  railroad  conqiany. 
compensation  to  be  paid  is  the  true  market  value 
thereof,  and  the  boiefita  can  only  be  set  off 

Sainst  damaoBs  to  the  residue  of  the  tracts 
orrlson  t.  Falrmmt  A  a  Tractloa  Col  (W. 
Va.)669. 

I  3.  PvoeeeJlBKB  te  take  prajegty  aad 
assess  eonqpexaatifni. 

•Under  Private  Acts  N.  O.  1901.  e.  42,  p. 
88.  and  Bevisal  N.  a  1906,  I  2575.  a  railroad 
and  log^ng  company  does  not.  In  the  absence 
of  an  agreement,  acquire  any  right  in  the  land 
except  to  lay  out  ita  line  and  designate  tlie 
sites  required  for  the  eonstnuAIoa  of  tlie  road. 
-State  T.  Wells  (N.  a)  210. 

•Where  a  map  and  profile  is  not  served  with 
the  summons  in  condemnation  proceedings,  as 
required  by  Revisal  N.  C.  1905.  I  2690.  tbs 
omission  may  be  supplied  by  amendmenL— 
State  V.  Wel&  (N.  O.)  210. 

I  4.    B«medles  of  awaws  of  property. 

Proceeding  for  the  assessment  of  damages 
for  land  taken  for  widening  a  highway  under 
Laws  1901,  p.  198.  c.  60,  f  6,  ss  amended  by 
Laws  1905,  p.  932,  c  770,  |  1  (2),  most  be 
taken  "not  lat^"  than  six  montha  after  the 
road  had  been  changed  or  a  new  road  imened 
and  completed.— In  re  WIttkowsky*B  Land  (N. 
a)  617. 

Where  a  Jury  was  appointed  to  assess  dam- 
ages for  the  taking  of  land  for  hl^w»^_pai^ 
poses  under  Laws  1901.  p.  108,  c.  50,  f  es 
amended  by  Laws  1906,  p.  932.  a  770,  f  1  (2), 
notice  of  such  appointment  to  the  township 
trustees  and  county  conmilBsloners  was  re- 

Suired^In  re  Wittkowsky's  Land  (N.  a) 
17. 

Where  land  was  taken  for  a  highway  under 
the  right  of  eminent  domain,  the  notice  of  such 
condemnation  by  the  board  of  township  trustees 
to  the  owner  of  ttie  land  AeM  not  the 
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nent  of  legal  proceedingST—In  n  WltOowAr** 

Land  (N.C.)  617. 

*In  an  actioa  for  damages  by  tiie  appropila- 
:ioa  of  land  b;  a  miuicipallty,  Iteld  proMr  to 
dmit  evidence  sbowing  that  the  land  wai  alnady 
>urdened  with  an  easement.— Creighton  v. 
Board  of  Water  Com'ra  of  City  of  Charlotte 
:N.  a)  611. 

In  an  action  for  damages  becanu  of  the 
ipproprlation  of  land  bj  a  monicipality,  a 
former  deed  pladng  an  easement  on  the  land 
Md  admissible.— Greighton  t.  Board  of  Water 
:>>m'r8  of  City  of  Charlotte  (N.  O)  61L 

*In  an  action  for  damages  from  an  appropria- 
tion of  land  by  a  municipality,  certain  testi- 
3u>ny  held  admusible  to  show  the  Talue  of  the 
land.— Crelghton  v.  Board  of  Water  Com'rs  of 
□ity  of  Charlotte  (N.  a)  511. 

Where  an  assessment  of  damaees  for  land 
taken  for  a  highway  was  made  witboat  notice 
to  the  township  trustees  or  county  commission- 
ers,  and  they  appealed  from  the  award,  it  wu 
proper  for  the  court  either  to  ti7  the  matter 
or  remand  It  to  the  derk  for  a  new  assratnnent 
—In  re  Wittkowsky**  Land  (N.  a)  617. 

'Evidence  of  appropriation  of  land  is  admis- 
sible under  a  declaration  alleging  ttiat  defend- 
ant laid  its  railroad  tra<^  "along  and  upon" 
the  property  of  plaintiff.— Morrison  t.  Fair- 
mont ft  C.  Traetim  Co.  (W.  Ya.)  669. 

*Tbe  measure  of  damages  for  injary  to  land 
from  the  construction  of  a  railroad  defined.- 
Morrison  t.  Fairmont  &  C  Traction  Co.  (W. 
Va.)  668. 

EMPLOYES. 

See  "Master  and  Servant" 

ENTICEMENT. 

Of  wrrant,  see  "Master  and  Serran^**  1 14. 

ENTIRE  CONTRACT. 

See  "Sales."  |  2. 

ENTRY,  WRIT  OF. 

Sea  "Bjectment" 

EQUITABLE  ASSIGNMENTS. 

See  "AsBlgmnents.*'  |  1. 

EQUITABLE  ESTOPPEL 

See  "Bstoppel/'  I  2. 

EQUITY. 

Appeakbllity  of  order  refostaur  reference  in 
equity  salt,  see  "Appeal  and  Error,"  |  2. 

EQuitable  assignments,  see  "AssIgnmratB,"  f  1. 

Eqoitable  estoppel,  see  "Estoppel,"  |  2. 

Belief  against  judgment,  see  "Jadgmoit,"  J  7. 

Setting  aside  foredoanre  of  mortcase>  eee  *'Mort- 
gages."  {  8. 

Par^outar  $uh}eot$  of  equttohU  /urtetKoNon  and 
equitable  remediet. 

See  "Cancellation  of  Instruments" ;  "Fraudu- 
lent Conveyances"  ;  "Injunction"  ;  "Nuisance," 
18  1,  2;  'Tartition,"  S  1;  "Quieting  Title"; 
"Receivers" ;  "Reformation  of  Instruments" ; 
"Spedfic  Performance";  "Trusts." 

Obstruction  of  easem»t.  see  "Easements,"  {  1. 

Usurious  contracts,  see  "Usury,"  {  1. 


I  1.  JnrlsdietioB,  prlB^plai*  mud  mu- 

imm. 

Under  Civ.  Code  1902,  |  1826,  aatboriiing 
life  insurance  companies  to  sue  to  vacate  a 
polity  for  fraud  in  the  application,  where  the 
right  to  cancel  is  set  up  in  answer  to  action  on 
policy,  defendant  is  not  entitled  to  have  the 
issue  tried  in  equity.— Fludd  v.  Equitable  Life 
Aasur.  Soc.  (8.  C.)  762. 

'Equity  will  never  enforce  a  forfeiture,  but  wilt 
sometimes  give  relief  against  the  consequence 
of  a  breach  of  condition  and  save  the  «tate 
from  forfeiture. — Spies  T.  Arvondale  ft  O.  B. 
Co.  (W.  Ta.)  464. 

i  ft.  PlaaAlnc. 

Where  an  answer  presenting  no  defense  is 

offered,  the  court  on  objection  should  refuse 
to  permit  it  to  be  filed. — Oaultey  Coal  Land 
Aas^n  V.  Spies  (W.  Va.)  903. 

Bill  held  not  multifarious.— Wheel  iiv  Ice  ft 
Storage  Co.  v.  Connor  (W.  Va.)  982. 

*Where  a  bill  avers  that  plaintiff  had  beeo 
appointed  by  a  derk  of  the  county  court  guard- 
ian of  an  infant,  and  files  en  order  of  the  clerk, 
though  the  order  may  not  fully  prove  the  ap- 
pointment, the  averment  Is  taken  for  true  on 
demurrer.— Welb  t.  Simmons  (W.  Ta.)  990; 
Tallman  v.  Same  (W.  Va.)  991. 

I  3.  ZMdeaee. 

In  assailing  a  prima  fade  right  or  title  by 
a  bill  in  eqnity,  plaintiff  must  aver  and  prove 
tacts  sufficient  to  overcome  It,  and  be  cannot 
otherwise  put  defendant  to  the  proof  of  a 
perfect,  Indefeasible  title  w  right— Bardman 
V.  Cabot  (W.  Va.)  756. 

I  4.    Dtsmlssal  before  Itewrlnc. 

Dismissal  of  a  petition  to  enjoin  a  sale  un- 
der a  power  held  not  error.— Banett  t.  Edwards 
(Ga.)  200. 

I  6.   Bearins,  svlwlssion  of  innies  t» 
Jury,  and  rokoarlnc. 

*Where  in  equity  an  answer,  praying  for 
affirmative  relief,  is  filed  and  the  biu  Is  dismiss- 
ed because  equity  Is  without  jurisdiction  the  dis- 
missal of  the  bill  carriea  with  it  the  answer. — 
Spies  T.  Arvondale  ft  C.  B.  Go.  (W.  Va.)  464. 

'Where  the  original  bill  fs  dismissed  the  cross- 
bill goes  with  it  where  the  subject-matter  of 
the  croas-bill  .is  simplv  defensive  of  the  case 
made  by  the  original  bill. — Spies  v.  Arvwdale  ft 
O.  R.  C3o.  (W.  Va.)  464. 

I  6.    BUI  of  raWew. 

Where  on  an  original  bill  by  infants  a  de- 
cree restoring  a  lost  deed  for  land  pronounced 
in  another  suit  is  reversed,  the  court  cannot 
adjudicate  the  question  of  titie  to  the  land  be- 
tween them  and  a  pnndiaser  under  a  decree  in 
a  suit  subsequent  to  the  suit  restoring  the  deed, 
and  between  different  parties,  when  the  de- 
cree restoring  the  deed  did  not  adjudicate  the 
title,  and  when  the  bill  <rf  the  Infonts  cannot 
be  maintained  as  a  bill  to  remove  a  clouds 
Poling  v.  Poling  (W.  Va,)  998. 

ERROR.  WRIT  OF. 

See  "Appeal  and  Brtor." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,**  |  2. 
Of  bridges,  see  "Bridges."  fi  1. 
Of  courts,  see  "Courts,"  {  2. 
Of  highways,  see  "Highways,"  |  L 
Of  lost  Instruments,  aee  "Loat  Inatnunoita.''^ 
Of  railroads,  see  'Wlroads,"  I  5;  "StiMt 
Bailroads,"  S  1. 
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inj  title  of  commoQ  grantor  In  ejectment, 
"Ejectment,"  |  1. 


Of  tniatB,  M*  "Trusts."  1  9, 
Of  wUI,  MS  "WillB,"  i  2. 

ESTATES. 

Created  hy  deed,  Me  "Deeds,"  |  & 
Created  br  wiU,  see  "WUla,"  I  S. 
DscedentB^  estatea,  aee  "Bncnton  and  Adadtt- 
istratora." 

Estates  for  yean,  aee  *n:jaiidlord  and  Tenant" 
BxecatloD  on  eetatea  mated  by  will,  aee  "E»> 

cution,"  I  1, 
Tenant  In  oommon,  sae  **Tenaiiej  In  Com- 
mon.'* 

Tniata,  aee  *^1nsta,"  |  2. 

ParHoular  ettatet. 
See  **Dower":  "Bemalnden." 

ESTOPPEL 

Acts  of  guardian  as  estoppel  against  ward,  eee 

"Guardian  and  Ward."  |S  1,  2. 
Acta  of  guardian  as  estoppel  on  surety,  aee 

"Guardian  and  Ward,"  §  4. 
Against  Infanta,  see  "lufants,"  |  2. 
By  Judgment,  see  "Judgment,"  ||  8,  9. 
To  allege  error  aee  "Appeal  and  Ekror,"  |  20. 
To  assert  invalidity  of  Jadgment  by  oonleadon, 

aee  "Judgment,"  3  2. 
To  aTOid  or  forfeit  Inanranoe  policy,  aee  "In- 

aorance,"  f  8. 
To  claim  failure  to  enforoe  ordinanoei^  eee 

"Municipal  Corporationa,"  |  7. 
To  claim  royalty  under  oil  lease,  see  "Mines 

and  Minerals,**  I  1. 
To  den, 

see 

I  1.   By  reeord. 

'Statements  in  a  guardian's  return  held  not 
solemn  admissions  m  Judicio  by  his  surety, 
though  the  latter  may  have  Instigated  or  ap- 
proved of  them,  and  they  may  have  been  for 
his  benefit— Ridb  &  Bros.  v.  Fidelitr  &  D^osit 
Co.  of  Maryland  (Oa.)  836. 

I  S.   Eqnltmble  estoppel. 

A  plea  of  estoppel  in  pals  A«M  Insufficient — 
Delaware  Ins.  Co.  T.  FennaylTania  Fire  Ins, 
Co.  (Ga.)  830. 

*An  estoppel  or  admission  in  pais  cannot  arise 
where  thera  la  no  action  aa  the  part  of  tbe 
persoD  setting  up  the  estoppel  in  r^anoe  there- 
on, and  no  injury  resulted  to  them.— Rich  St 
Bros.  T.  Fiddity  ft  Depoalt  Co.  of  Huyland 
(Ga.)  886.       ^  ^ 

A  safety  In  a  bond  glTen  1^  the  pnrchaasr 
of  land  at  judicial  aale  mM  eatopped  to  asaert 

a  lien  on  tbe  land  aa  agalnat  another  llen- 
holder.— Davla       Roller  (Va.)  4;  Bowman's 

Ex'rs  T.  Same,  Id. 

*To  bar  one  of  his  right  to  land  by  estoppel 
by  conduct  his  representation  must  nave  been 
made  with  intent  to  mlalead. — ^Mulllns  t. 
Shrewabnry  (W.  Va.)  786. 

'Estoppel  in  pais  will  not  bar  the  assertion 
of  title  to  land  where  the  representation  comes 
only  from  one's  ignorance  of  hJa  title  arising 
from  ignorance  (tf  law^MulUns  t.  Shrewsbury 
(W.  Va.)  780. 

*To  bind  one  by  estoppel  from  Us  c<mdact 
he  mast  have  reasonable  grounda  to  anUdpate 
that  another  will  change  bis  position  or  act  on 
the  faith  of  It  to  bis  detrimentr-MolUns  t. 
Sbrewri)ury  (W.  Va.)  786. 

Where  a  guardian  petitions  to  sell  land  of 
infants,  stating  that  her  husband  died  seised  of 
it  and  sells  part  and  the  land  In  &ct  belongs 
to  her,  she  is  not  barred  by  that  suit  from  as- 
sarting her  own  title  to  land  not  ao  sold,  con' 


veyed  1^  one  of  tiie  bdra  tea  stmiceRr-lf aBlM 
T.  Shrewsbury  (W.  Ya.)  786. 

Where  one  renders  services  to  BaoOur  in  hie 
business  from  which  tbe  latter  receives  a  benefit, 
and  stands  by  and  sees  what  is  being  done  with- 
out objection,  be  is  estc^^d  to  deny  that  the 
services  were  rendered  at  bis  reQoeaA. — loa  V. 
MazweU  (W.  Ta.)  80». 


EVIDENCL 

See  "Deposttions" ;  "Witnesses.** 
Applicability  of  instructions  to  erldenee,  see 

'Tfrlal,-  t  9. 
Improperly  acknowledged  deed  as  erfdenoe.  aee 

AcKoowIedgmenf'Tl- 
Newly  discovered  evidence  groond  fbr  new  trlaL 

see  "Oimtnal  Law,"  }  20. 
Parol  avideoce  to  establish  trust  no  TTmst" 
I  !• 

Province  of  court  and  fury  at  trial  as  to 
weight  and  effect  of  eridenee,  aee  'Trial,'' 
X  6. 

Questions  of  fact  for  Junr.  see  "SMal,"  |  6. 
Reception  at  trial,  see  'H>iminal  Law,"  I  10; 

"Trial,"  f  8. 
Verdict  or  6ndlng8  contrary  to  erldenoBk  see 

"New  Trial,"  f  1. 

A«  to  pmrtiotiiar  faoU  or  <fMi«f . 

See  "Boundaries."  I  2;    "Damaffea."   S  S: 
"Deeds."  I  4  •  "Fraudulent  Gonveyances,"  i 
2;  "Jud^ent^  I  14;  "Payment^  S  2. 
Customs  and  usages,  see  "Customs  and  Usage*-" 
Fraud  in  sale  M  land  of  Infant  aee  **Gnard* 

ian  and  Ward,"  I  8. 
Negligence  in  blasting,  see  "Explosives.** 
Property  conveyed  by  deed,  see  "Deeds."  }  3. 
Undue  Influence  In  making  will,  sea  "Wills,"  {  I. 

7fi  atiHont  by  or  offaimt  partiomlar  ctowee  •/ 
peraon*. 

Assignees,  see  "Assignments,"  |  2. 
Banks,  see  "Banks  and  BanUng,"  1  S. 
Tel^raph  companies,  see  "fWecrai^  and  Tele- 
phones," I  2. 

In  partteutar  ehO  aaUotu  or  proeeedingo. 

See  "Divorce,"  I  2;  "Ejectment"  (  2;  "Fraod," 
I  1 :  "Habeas  Corpus."  |  2 ;  ^'UalidouB  Proo- 
  *^  "12;  "Bete- 


ecution,"  I  8;  "Negligence," 
mation  of  Instruments, '  1  1. 


Equity,  see  "Equity."  I  8. 

For  accounting  by  personal  representatina,  aee 
"Executors  and  Administrators,"  i  6. 

For  breach  of  ccmfract  eee  "Contracta,"  i  4. 

For  breach  of  cmtract  carrlaga^  aee  "Car- 
riers." (  4. 

For  breach  of  contract  of  employment,  aee 

"Maater  and  Servant"  I  1. 
For  breach  of  covenant  see  "Covenants,"  I  8. 
For  damages  for  delay  or  failure  to  deliver 

telegram,  see  "Telegraphs  and  TeleplKmea," 

I  2. 

For  damagea  for  taking  of  or  injury  to  land  in 
exercise  of  right  ai  eminent  donuiin,  aee 
"Eminent  Domain."  |  4. 

For  delay  in  delivery  of  ibipmat^  eee  "Car- 
riers," |  1. 

For  Area  caused  by  (^erathm  oi  r^lroad,  see 

"Railroads,"  I  14. 
For  injuries  to  animala  caused  by  opentkn  of 

railroad,  see  "Railroads,"  I  13. 
For  loss  of  or  Injury  to  paseengera*  ^fect^  see 

"Carriers,"  |  9. 
For  personal  injuries,  see  "Gantera,"  I  6; 

"RiairoadB,**  H  11,  12;  "Stzeet  Railroads," 

I  2l 

For  price  of  goods,  see  ''Salea,*'  I  7. 
For  wiongfm  attadunent,  ne  **AttadinMatb 
S4. 
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For  wTooxfol  eancdlation  tt  hmmim  Vttaej, 

see  "Inrarance."  |  14. 
Oa  bill  or  note,  eee  "Bills  and  Notta.**  {  8. 
On  tnaarance  poller,  ne  "Inauranoe,'*  |  IS, 
Probate  proceedings,  see  "Wills,**  |  2. 
To  conatnie  will,  see  *'Willa,"i  8. 
To  eflUbllsh  boondarr,  sea  "Boandariei."  |  2. 
To  recoreJr  bank  d^pont,  see  "Banki  and  Bank- 

in*,-  I  2. 

J»  erltfaal  ^roaeoutitmt. 

Sea  "Abdactlon."  |  2-  "Burglary,"  i  1:  "Crim- 
inal Law,"  16;  "Forgery";  'Tomlcation" ; 
"Homicide,"  |  6;  "Obeceoity- ;  "Rape."  |  2; 
"Riot";  "Seduction,"  |  1;  "Vafrancy."  • 

For  entidng  servant  from  amptoyniMit,  fM 
"Haater  and  Servant.'*  1 14. 

For  fraodaieotlr  obtaining  adrances  on  labor 
cmtraet.  aee  '^Matter  and  Servant,"  I  2. 

For  ofFeneee  against  lienor  laws,  sea  "Intoxi- 
cating Liqaora,"  |  4. 

Vw  ofluisea  against  Sondaj  lawi^  Ma  **Snn- 
dsj.** 

For  Tloladon  of  mnnli^al  ordinance,  aca  **Mv- 

nlc^l  Oorporatlona,**^  i  5. 
For  wlllfnl  treapass,  see  ^Treapass,'*  f  8^ 

Review  and  prooedare  tl^eoa  in  MpptttaU 
courts. 

Sea  "Appeal  and  Error,"  f  28. 

Decision  on  appeal  In  general  as  to  admission 

of,  see  "Appeal  and  Error,"  i  29. 
BlxcepdonB  to  rnlinn  on  for  purpose  of  review, 

see  "Appeal  and  ShTor,"  |  4. 
Harmless  error  in  rulings  on.  see  "Appeal  and 

Error,"  t  26;  "Criminal  Law,"  1  SST^ 
Inclnslon  m  record  on  appeal  or  writ  of  wror, 

see  "Appeal  and  Error,''  U  11,  14. 
Objectlona  to  rulings  on  for  porposa  of  mfew, 

aee  "Criminal  Law."  {25. 
Review  of  discretionary  nUlngs  iw,  aaa  '*Ap- 

peal  and  Error,"  g  22, 

i  1.  Jndlolml  aotlea. 

'Courts  cannot  take  jadlclal  notice  of  the 
laws  of  another  itate,  bat  tbey  muat  be  itroved 
aa  a  fact.— A^  t.  As^  <Ta.)  672. 

I  8.  Praanmptloma. 

•Where  a  sberifrs  deed,  regular  upon  its  face 
and  reciting  a  levy  and  sate  under  an  execution 
issued  from  a  jostlce's  court,  has  been  admitted 
in  evidence,  and  there  is  no  evidence  of  tbe 
km  of  die  execution,  it  is  presumed  that  before 
the  land  ms  levied  upon  a  proper  officer  bad 
made  upon  tbe  execution  an  entry  of  no  person- 
al property  to  ba  found.r-Pactmon  t.  Drake 
(Ga.)  175. 

After  defendant  has  failed  to  make  ont  a 
prima  facie  defense.  It  is  not  Incumbent  on 
plaintiff  to  offer  any  counter  evidence  to  that 
upon  which  be  relies,  and  hence  the  rule  that 
an  unfavorable  Inference  may  be  drawn  against 
a  party  who  fails  to  produce  available  proof 
has  no  application. — Southern  Eixpress  Co.  t. 
B.  R.  Electric  Co.  (Qa.)  254. 

*Insan!ty  once  shown  to  exist  Is  preaomed  to 
continue,  in  the  absence  of  testimony  showing 
a  restoration  to  mental  soundness.— Beard  T. 
Southern  Ry.  Go.  <N.  a)  605. 

*The  receipt  of  a  letter  purporting  to  have 
been  signed  by  a  person  is  no  evidence  that  It 
written  n  inch  person.— Beard  t.  BoDtham 

J.  C.)  — 


By.  Co.  (N. 


SOS. 


I  8.  RelavMu>r.  asaterlalttyi  mmM.  ana- 
patenor  in  ceneral. 
*Where  tbe  questloa  Is  what  was  proper  to 
be  done  under  given  drcunutances  at  a  particu- 
lar point,  proof  of  what  was  nsually  done  at  a 
point  nearby  under  dlfftoent  circnmstancea  Is 
{ncompetmb-^tlanta  Ice  A  Coal  Co.  v.  If  Ixon 
iOaO  2S7. 


Tbe  declarations  ef  the  manager  of  defendant 
to  a  Jastlce  of  the  jwace  Issuing  a  warrant  tor 
tbe  arrest  of  plalntlB  suing  for  malicious  prose- 
cution keU  admlsslbla  as  a  part  of  tlw  r«s 

gestae.— Stanford  v.  A.  F.  Messick  Grocery  Oo. 
IN.  C.)  815. 

'Statement  of  foreman  shortly  after  accident 
to  employd  held  admissible  as  part  of  the  rat 
^t».— Young  V.  Seaboard  Air  Line  Ry.  (S.  O.) 

In  an  action  grounded  on  fraud,  evidence  Is 
admissible,  tbou^  only  remotely  connected  with 
the  transaction  out  of  which  the  controversy 
had  arisen. — Dantxler  v.  Cox  &  Dantxler  (8.  Cj 
774. 

I  4.    Beat  and  seeonilary  arldenea, 

•Under  Civ.  Code  1895,  |  36S0,  providing  that 
when  an  original  deed  duly  recoraed  is  lost  or 
destroyed,  a  certified  copy  from  the  registry  Is 
admissible  whenever  the  court  Is  satisfied  of  ths 
loss  or  destruction,  tbe  sufficiency  of  the  evt- 
denoe  aa  to  the  loss  or  destruction  ta  within  Uia 
dlacretloa  of  the  oourL— Patteratni  t.  Drake 
(Oa.)  175. 

*Tbe  recitals  tn  a  sheriff's  deed  of  an  execu- 
tion and  a  selsore  and  sale  thereunder  may 
be  looked  to  as  secondaiT  evidence  of  the  con- 
tents ot  tbe  execution,  when  it  appears  that 
the  execution  baa  been  lost,  and  ii  not  raoorded. 
—Patterson  t.  Drake  (Oa.)  176. 

•Where  the  execution  under  which  land  was 
aold  is  lost  or  destroyed,  and  it  was  not  re- 
corded vritb  the  sberilTa  deed,  parol  evidence 
as  to  its  contents  la  admissible  after  proof  of 
its  loss  or  deatructbMLn-Fattarson  v.  Drake  (Ga.) 
175. 

*Where  a  person  to  whom  a  letter  to  addressed 

admits  Its  receipt  and  the  correctneea  of  a  copy, 
the  copy  is  admissible  against  him  In  the  place 
of  the  original  which  is  not  produced.— Beard 
T.  Southern  Ry.  Go.  (N.  G.)  605. 

•Service  of  a  notice  on  plaintiff  to  produce 
original  letters  at  the  trial  netd  too  late  where 

fluntifl  resided  la  another  town  some  70  miles 
rom  the  place  where  the  trial  was  being  heldv— 
Beard  v.  Sootbem  By.  Co.  (N.  C.)  605. 

•An  alleged  "substantial  copy"  of  a  letter 
written  by  plaintiff  to  defendant  held  inadmis- 
sible aa  aecondary  evidence  of  tbe  contenta  of 
tba  letter.— Ivar  v.  BesMmar  Oltj  Cotton  Mills 
(N.  a)  618. 

•Plaintiff  hOd  not  entitled  to  Introduce  an 
alleged  copy  of  a  letter  written  to  defendants, 
where  no  notice  had  been  served  on  defendant 
to  iinduea  the  origlnaL— Ivcy  t.  Besaemer  City 
Cotton  Milia  (N.  a)  618. 

•Where  no  special  aearcb  baa  been  made  for 
letters  called  for,  it  is  Insufficient  to  admit 
secondary  evidence  of  their  contenta.— Leesville 
Mfg.  Co.  T.  Morgan  Wood  &  Xtmi  Worka  (S. 

O.)  768. 

•The  loss  of  a  paper,  ao  as  to  admit  secondary 
evidence  thereof,  la  a  qaestim  addressed  to  tbe 
discretion  of  the  trial  fudge^LeeavllIe  Mtg.  Co. 
V.  Morgan  Wood  &  Iron  Works  (8.  a)  768. 

I  B.   DemoastratiTe  evldaaao. 

In  probate  proceedings  fteld  error  tot  eonnsd 
for  propounder  to  show  jury  revocatory  words 
on  margin  of  will  and  compare  them  with  sig- 
nature.—In  re  Shelton's  Will  (N.  G.)  705. 

I  6.  Admiasloiu. 

•Declarations  of  an  agent,  when  not  made 
dum  fervet  opus  or  as  a  part  of  the  res  gestee, 
are  hearsay.— MUler  &  Go.  v.  McKensIe  (Oa.) 
962. 

•A  declaration  made  l»r  the  peraonal  repre- 
sentative of  a  decadent  which  la  gwrmana  ba  the 
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isBoe  InTolved  In  a  anlt  brooKht  br  Um,  Is  onn- 
petent  against  bhn^Bennett  t.  Best  (N.  G.)  S4. 

Qneatlon  to  witness  Md  not  to  call  for  hear- 
saj  eridenoe^Ex  parts  ParkCT  (8.  U.)  122. 

I  7.  Deebwafloas. 

In  an  action  against  a  corporation  for  breach 
of  contract,  evidence  as  to  an  agreement  be- 
tween plaintiff  and  defendant's  president  held 
admisaible.— Ires  t.  Atlantic  &  N.  0.  R.  Co. 
(N.  0.)  74. 

'Declaration  1^  grantor,  since  deceased,  as 
to  ezecntion  of  deed.  Ma  admissible  as  dec- 
laration against  interest.— Smith  r.  Moore  (N. 

0.)  275. 

*In  action  by  daughter  to  set  aside  deed  (tf 
her  mother  and  herself,  eridence  of  dechira- 
tion  the  mother,  since  deceased,  heU  admis- 
sible m  evidence  against  the  danghter.— Smith 
T.  Moore  (N.  O)  276. 

*The  declaration  of  a  person  since  deceased 
in  regard  to  the  location  of  a  comer  htld  ad- 
missible.—BroadweU  T.  Morgan  (N.  O.)  340. 

A.  declaration  of  a  persoa,  made  while  in  pos- 
session of  real  estate,  htid  competent  as  against 
one  claiming  under  a  deed  from  him. — Steadman 
T.  Steadman  (N.  C.)  784. 

*A  letter  from  defendant  to  pialntlCF's  attor- 
ney,  stating  that  defendant  did  not  owe  the  sum 
claimed,  and  inviting  the  attorney  to  go  over 
the  matter  with  the  defendant,  was  jproperly 
excluded  as  a  self-serving  declaratlon^Leesville 
Co.  V.  Morgan  Wood  &  Inm  WoAi  (8.  0.) 

{  8.  Hearsay. 

*It  was  error  to  i>ermlt  a  witness  to  testify 
^t  a  sarveyor  had  told  him  that  the  building 
In  controversy  was  within  the  lines  fixed  by  the 
survey.— Martin  v.  City  of  Gainesville  (OaJ  499. 

I  9.    PoeMnaeataiT  erldamee. 

dr., Code  1^  I  8628.  providing  that  where 
a  deed  la  offered  In  evldnice  and  an  affidavit 

that  the  deed  is  a  forgery  Is  filed,  the  court 
will  require  an  Issue  to  be  made  is  cumulative 
only.— Knight  t.  Suddeth  &  Crenshaw  (Ga.) 
SI. 

On  an  interlocutory  hearing  of  the  petition 
for  an  Injunction  the  provisions  of  Civ.  Code 
1805,  I  3628,  for  arresting  of  a  cause  and  tir- 
ing an  issue  of  forgery  as  to  a  deed  offered  in 
evidence,  is  not  applicable,  bat  any  deed  offered 
may  be  attacked  as  a  fors^y  by  any  competent 
evidence.— Knight  t.  Snddeth  ft  Crenshaw  (Oa.) 

*Under  Civ.  Code  180B.     S214.  a  tran- 

script from  the  docket  of  a  Justice  of  the  peace, 
held  admissible  In  evidence  in  the  courts  of  the 
county  in  which  the  Jaatlce  holds  office.— Patter- 
son V.  Drake  (Ga.)  175. 

*A  sherUTs  deed  is  admissible  as  a  mnniment 
of  title  when  accompanied  by  the  ezecntlon  un- 
der which  the  land  was  sold.- Patterson  t. 
Drahe  (Ga.)  17S. 

•Where  it  is  merely  sought  to  establish  the 
fact  that  a  Judgment  has  been  rendered,  a 
certified  copy  of  the  judgment  without  the  pro- 
ceedings prior  thereto  Is  admisslhle^Pattaraon 
T.  Drake  (Oa.)  17S. 

*A  letter  received  In  due  course  of  bu^ess 
held  presumed  to  be  that  of  the  corporation 
whose  name  is  aigaed  thereto.~LeeBviile  Mfg. 
Go.  V.  Moigan  Wood  ft  Iron  Works  (8.  G)  7f 

1 10.  Parol  or  extrinsie  oridence  aCeot- 
InS  writings. 

*A  contract  of  employment  of  a  trsveUng  sales- 
man held  ambiguous,  authorizing  defendaut,  in 
an  action  by  plaintiff  to  recover  $100  per  month 
for  th«  balance  of  the  year,  to  file  a  plea  alleg- 


lag  that  the  contract  was  ambignons  and  fbat 
parol  evidence  was  necessary  to  explain  it^ 
Noveky  Hat  Mfg.  Co.  v.  Wlsdicig  (Ga.)  928. 

Parol  evidence  to  vary  terms  of  contract  by 
showing  ttiat  the  provision  fm:  the  manofactnre 
and  sale  of  lumber  was  only  a  security  for  pay- 
ment of  the  Nice  was  Incomiwtent.— Bnrton  v. 
O'NelU        •Ok  (Ga.)  933. 

*Wbere  a  written  contract  between  a  landlord 
and  bis  tenant  and  the  transfer  thereof  were 
plain,  parol  evidence  conflictli^  with  them  was 
not  adtaissible. — Cobb  v.  Johnson  (Ga.)  935. 

*A  deed  conveying  land  held  to  sufficiently 
describe  the  point  of  beginning  so  aa  U>  render 
parol  avidence  to  locate  It  auaiaslblew— Broad- 
weU T.  Moiian  (N.  C.)  840. 

*Parol  evldoice  Is  admissible  to  ilunr  that 
the  note  sued  on  was  jnven  for  the  price  of 
land.— Davis  v.  Evans  (N.  O.)  344. 

*Proof  of  statements  of  an  agent  procnring 
an  Older  for  the  purchase  of  a  machine  held 
not  <d>jectionaUe  as  contradicting  the  written 
order.— Smith  Premier  Typewriter  Co.  t.  Bowan 
Hardware  Co.  (N.  C)  417. 

'Certain  parol  testimony  held  not  td^fectfoii- 
able  as  contradicting  a  written  instrument.^ 
Smith  Premier  Typewriter  Co.  r.  Bowan  Hard-* 
ware  Co.  (N.  C.)  417. 

*ParoI  evidence  held  admissible  to  explain 
the  intent  of  the  parties  to  a  contract  amoign- 
oosly  worded.— Ivey  T.  Bessemer  OU7  Cotton 

Mills  (N.  C)  eis. 

•Where  a  letter  accepting  plaintiff's  offer  to 
enter  defendant's  service  £d  not  disclose  the 
nature  of  the  service  contracted  for.  parol  evi- 
dence was  admissible.— Ivey  T.  Basiemw  Oty 
Cotton  Mills  (N.  0.)  613. 

*Parol  evfdenca  Md  aAnivlbte  to  Aow  the 

consideration  of  a  written  promise  to  pay 

plaintiff  a  specified  salary  where  the  considera- 
tion was  not  clearly  expressed  in  the  writing. 
—Ivey  V.  Bessemer  City  Cotton  MlUs  (N.  a) 
613. 

•Evidence  of  a  vendee's  parol  agreement  to 
pay  the  vendor  any  jnofita  realised  frnir  a  re- 
sale of  the  property  Md  not  ofajectlanaUo  as- 
contradicting  the  conveyance.— Bonme  t.  8hcr- 
rill  (N.  C.)  799. 

'  *Where  the  meaning  of  a  written  contract 
is  obscure,  parol  proof  of  the  acts  of  the  partlei 
under  it  and  of  what  was  said  and  done  whra 
it  was  executed,  held  admissible.— Shenandoah 
Lend  ft  Anthnidte  Coal  Go.  v.  Clarke  (Va^  561. 

A  contract  for  the  sale  of  certain  known  veins 
of  coal  held  not  ambiguous,  nor  is  a  latent  am- 
biguity therein  disclosed  by  the  discovar  that 
there  are  other  veins  of  coal  on  the  land.— 
Armstrong  v.  Boss  (W.  Taj  895. 

Parol  evidence  held  not  neoesaary  'to  ex^Un 
roperty  conveyed  by  deed. — ^Armationc  t.  Kom 
>  Va.)  803. 

111.  Opinion  orMenea. 

*A  question  to  a  nonexpert  witness  Aeld  prop- 
erlv  excluded  as  calling  for  mere  opinion. — 
Atlanta  Ice  &  Coal  Co.  v.  Mixon  (Ga.)  287. 

•When  books  of  account  have  been  Introduced 
In  evidence,  an  expert  bookkeeper  mny  testi^ 
that  he  has  examined  the  books  and  readied 
given  results  from  the  entries  therein,  the  ques- 
tion of  proper  deductions  from  the  entries  being 
for  the  jury.— Crawford  T.  Boney  (Ga.)  ISO. 

*A  physitdan  who  had  attended  plaintiff  and 
knew  lis  condition  fceld  entided  to  teatiCr  that 
in  bis  opinion  the  fall  deacribed  by  pfidntiff 
would  produce  the  mental  oondltkn  In  whkb 
witness  found  him,  atCr-Bawd  t*  Sontbn 
Co.  (N,  C.)  006. 
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*On  an  isaue  as  to  plBlntilTB  mental  capacity 
■at  the  time  he  eignca  a  release,  a  nonexpert 
held  entitled  to  express  an  opinion  ai  to  plaln- 
tilTB  vant  of  capadt;.— Beard  t.  Soathem  Ry. 
Co.  (N.  C)  fi06. 

i  18.  Welclit  and  »uAtim.«f. 

'Hearsay  evidence  baa  no  probatiTC  Tftlne^ 
Uiller  AGO.  t.  MeEanxte  (Ga^  952. 

EXAMINATION. 

Of  irltnenM  in  general,  m  **Wttiinrai,*'  I  2. 

EXCEPTIONS. 

For  parpoee  of  review,  see  "Appeal  and  HJr- 
ror,  *  I  4. 

In  sutntea,  see  "Statutes."  8  1. 

Negativinff  ezcepd<m  in  statute  In  indietntent 
or  information,  aee  "Indictment  and  Informa- 
tion." I  2. 

To  allotment  of  honMstead,  see  "Homaatead," 

TTo  flndings  by  conrt  at  trial,  aee  "Trial."  | 
15. 

To  iDBtrnctions  at  trial  in  civil  actions,  see 

"Trial "  I  11. 
To  pleading,  see  "Pleading."  |  8. 
To  report  of  commissioners.  In  partition,  aee 

-Partition,"  |  L 

EXCEPTIONS,  BILL  OF. 

As  part  of  record  on  appeal  or  error,  see  "Ap- 
peal and  Error."  i  T. 

Incorporation  in  record  on  appeal,  see  "Orlm- 
inal^w."  I  27. 

Necessity  for  pttrpose  of  review,  see  "Appeal 
and  E}rror,"  i  0. 

Taking  exceptions  at  trial,  see  "Trial,"  {  11. 

i   1.   Settlement,  iIcbIiic  and  flllac. 

'Neither  ander  the  provimons  of  Civ.  Code 
1895,  i  5543,  nor  any  other  provision  of  law  is 
one  who  has  been  a  trial  Jadxe  given  any  au- 
thority to  certify,  after  he  has  gone  out  of 

office,  a  "fast"  blU  of  exceptions.— Brand  T.  Qty 

«C  lawreneeville  (Ga.)  907. 

EXCESSIVE  DAMAGES. 

8m  "Dunagam"  |  2. 

EXCISE 

ilatlon  of  tnffle  In  bttoxleatlng  Ugnora,  we 
ntogdcating  Llqnora.** 

EXECUTION. 

See  "Attachment":  "Garnishment.'* 
Best  and  secondary  evidence  of,  see  "Evi- 
dence," {  4. 

Enforcement  o^  municipal  assMsment.  see 
"Municipal  Corporations,"  |  4. 

Exemptions,  see  "Homestead." 

Habeas  corpus  to  procure  discharge  from  ex- 
ecution against  person,  see  "Habeas  Corpus," 
IS  1,  2. 

Imprisonment  in  supplomentaiy  proceedingi  as 
denial  of  civil  rights,  see  '^Constitutional 
Law/'  I  8. 

Tjbtj  of  execution  on  confused  goods,  see  "Oon- 

fnalon  of  Goods,"  |  1. 
Fresnmptions  as  to.  see  "Bvldenco,**  I  2. 

I  1.   Property  snbjeot  to  onevtloiu 

•An  estate  in  land  created  by  will  held  by  a 
judgment  debtor,  which  is  determinable  upon 
his  ceasing  to  remain  in  possession  of  land.  Is 


too  Intangible  to  be  Uie  subject  of  a  levy  and 
sale  under  execution.— W.  T.  Harber  &  Bro.  t. 
Nash  (Oa.)  92a 

I  S.   IsBuaaeo*  form,  and  reqnlsites  of 
writ. 

Under  Act  July  27,  1903  (Acts  1903.  p.  124), 
abolishing  the  court  of  Clarlceville.  the  clerk 
of  the  superior  court  had  no  authority  to  issue 
an  execution  on  a  judgment  previously  rendered 
in  the  city  court.-^artio  v.  Craven  (Oa.)  982. 

I  3.  Lien,  le-wj  or  extentf  and  enstody 
of  property. 

Levy  of  execution  held  not  void  where  it 
was  directed  to  the  constables  of  the  county 
and  the  levy  was  made  by  the  sherlC.— Olenn  r. 
Augusta  Drug  Co.  (Oa.)  1032. 

i  4.  Sale. 

'Where  suit  Is  brought  upon  a  demand  for 
compensation  of  an  attorney  and  Judgment 
rendiered  for  the  attorney,  the  fact  that  the 
demand  arose  out  of  the  relationship  of  attorney 
and  client  will  not  prevent  the  attorney  from 
purcbaalng  at  tiie  sale  under  execution.— Patter- 
son V.  Drake  (Oa.)  175. 

I  S.    Supplementary  prooeedSncs. 

*A  defendant  cannot  oe  ordered  to  appear 
in  supplementary  proceedings  before  the  cleik 
of  the  court,  while  there  ia  a  similar  proceed- 
ing instituted  for  the  same  purpose  pending  na 
appeal  to  the  Supreme  Court. — Ledford  t.  Ixner- 
son  (N.  a)  969. 

I  6.   Enontlon  acalnot  tko  person. 

Where  an  issue  oi  fraud  is  raised  by  the 
pleadings,  the  plaintiff  must  sustain  the  burden 
of  establishing  the  fact  of  fraud  before  he  can 
entitie  himself  to  an  exeeution  against  defend- 
ant's person.— Ledford  t.  Emerson  (N.  O.)  969. 

Revisal  1906.  S  735,  pertaining  to  arrests  In 
civil  action,  held  applicable  to  an  arrrat  as  a 
provisional  remedy  before  judgment  and  not 
to  an  arrest  under  a  capias  ad  satisfadendnm. 
—Ledford  v.  Emerson  (N.  C)  969. 

EXECUTORS  AND  ADMINISTRATORS. 

Bee  "WUls." 

Actions  for  death  of  decedent,  see  "DeaO," 
A^tnistration  of  charities  by,  see  "Charities," 

sl'ect  of  administration  on  limitation,  aee 

"Limitation  of  Actiotta,"  I  1. 
Parties  to  action  for  settiement,  see  "Parties." 

i  2. 

Requirements  of  statute  of  frauds  as  to 
memorandum  of  administrator's  sale,  see 
"Frauds,  Statute  of,"  1  3. 

Restraining  suit  by  executor  or  administra- 
tor, see  "Injunction,"  {  2. 

Subrogation  of  purchaser  at  sale  of  decedent's 
land  to  rights  of  creditor,  see  "Subrogation." 

Testimony  as  to  transactions  with  decedents, 
see  "tntnesses,"  1 1. 

I  1.   Appointment,     quallfleation,  and 
tennre. 

On  appeal  from  probate  court,  in  proceedii^ 
denying  administration  on  ground  that  petition- 
er la  not  relation  of  intestate,  court  need  not 
reqnire,  before  submitting  to  Jury,  that  petition- 
er prima  facie  show  relatHmship.— Ex  parte 
Oantt  (S.  O.)  892. 

f  S.   AUowanoes  to  snnivlnK  wUo,  kns> 


band}  or  oMldren. 

re  applii 


*Wbere  application  by  a  widow  for  a  year's 
support  has  been  granted,  objections  may  be 
made  at  or  before  the  next  term  of  the  court  of 
ordinary  and  before  final  action  on  the  appli- 
cation.—Foster  V.  TumbuU  (OaO  925. 
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No  objections  bavtnf  been  Sled  to  a  widow's 
allowance,  and  ttie  ordinary,  at  first  term  of 

conrt,  baTiDs  ordered  that  the  return  of  the 
appraisers  shall  be  recorded,  It  is  not  an  abuse 
of  discretion  to  refuse  to  open  a  jadgment  at  a 
later  date  and  allow  objections  to  be  filed.— 
Foster  r.  Tomball  (Ga.)  9^ 

Tbat  plaintiffs  ancestor  had  a  homestead  set 
apart  in  the  land  sued  for,  where  such  land  was 
set  apart  as  a  ^r's  support  to  the  widow  of 
the  ancestor,  did  not  strengthen  the  title  of 

Slalntiff,  who  was  not  the  heir  of  the  widow.— 
[oore  T.  Moore  (Ga.)  9CtO. 

Wben  a  report  of  appraisers  shows  tbat  the? 
appraised  the  entire  estate  and  desiniated  the 
whole  of  It  as  a  year's  allowance  to  the  widow, 
failure  to  minutely  describe  the  realty  does  not 
render  the  proceeding  void^Moore  T.  Moote 
(Ga.)  95a 

Where  a  year's  support  Is  set  apart  out  of 
homestead  property,  the  homestead  oecomes  ex- 
tinguifihed. — Moore  v.  Moore  (Ga.)  950. 

I  3.   Allowance  and  najment  of  elalms. 

Rerfsa)  190S,  {  94,  Is  not  available  to  a  claim- 
ant who  has  not  presented  his  clalni,  under 
section  41,  if  personal  notice  to  exhibit  his 
claim  has  been  served  on  the  creditor,  and  be 
fails  to  make  exhibit  within  6  months.- Morisey 
V.  Hill  (N.  C.)  193. 

Revisal  1905,  8  39.  being  Independent  of  section 
9S  requiring  a  claimant  to  sue  within  6  months 
after  notice  of  rejection  of  hia  claim,  the  pub- 
IlcatJon  of  notice  under  the  former  section  is 
not  necessary  to  the  enforcement  of  the  latter^ 
Morisey  y.  Hill  (N.  a)  193. 

I  4.  Aotlons. 

If,  in  defense  to  an  action  ex  contractu 
against  an  administrator,  he  desires  to  plead  by 
way  of  set-off  that  rent  on  land  of  the  estate 
was  illegallv  collected  by  plaintiff,  he  must  al- 
lege facts  from  wbicb  the  law  will  imply  an 
obligation  on  the  part  of  plaintiff  to  account 
for  such  money  as  money  nad  and  received.— 
De  LaPerriere  v.  Bowles  (Ga.)  1030. 

Under  Revisal  1905,  |  9S,  a  counterclaim 
founded  on  a  rejected  claim  presented  in  an 
action  by  an  executor  more  than  2  years  after 
its  rejection,  was  barred. — Morisey  v.  Hill  (N. 
C.)  193. 

In  an  action  by  the  personal  representative  of 
a  wife  a^nst  a  Tenoee  of  her  husband's  heir 
at  law,  to  recover  personal  property  on  the 
ground  that  the  husband  was  the  agent  of  the 
wife,  a  DODsuit  held  properly  granted^Dn  Bose 
V.  Gladden  (S.  G.)  152. 

A  suit  against  the  heirs  and  personal  repre- 
sentatives of  a  surety  in  a  bond  to  recover  the 
amount  of  the  liability  by  virtue  of  the  surety- 
ship held  not  barred  by  limitations,  notwith- 
standing Code  1887,  S  W20  [Va.  Code  1904.  p. 
699].-Sipe  v.  Taylor  (Va.)  642. 

I  5.    Aooouatliis  and  settlement. 

It  la  competent  for  beirs  and  distributees 
suing  the  adnilniBtrator  for  a  settlement  to 
show  any  Indebtedness  dne  the  estate.— Mann  t. 
Baker  (N.  C.)  102. 

An  administrator  in  an  action  for  a  final 
settlement  has  the  burden  of  sbowing  that  he 
used  due  diligence  to  collect  debts  and  having 
collected  the  same,  has  accounted  thttefor. — 
Mann  T.  Baker  (N.  C.)  102. 

In  an  action  by  heirs  and  distributees  against 
the  administrator  for  a  settlement,  the  com- 

Jilaint  held  to  show  an  action  for  an  accounting 
or  any  sums  which  the  administrator  should 
have  collected.— Mann  v.  Baker  (N.  C-)  102. 

*In  an  action  by  heirs  and  distribnteea 
against  an  administrator  for  a  settlement  it 


Is  saffideut  to  aver  a  breach  of  ^atj  oa  tlw 

gnrt  of  the  administrator  in  falling  to  file 
nal  account  and  to  follj  settle.— Mann  t. 

Baker  (N.  C)  102. 

In  an  action  by  the  belra  and  dtstrlbuteea 
against  an  administrator  for  a  settlement,  the 
administrator  held  required  to  show  tbat  be 
used  due  diligence  to  collect  moov  Ul  tSm 
hands  of  a  former  administrator.— Mum  t. 
Baker  (N.  O.)  102. 

EXEMPLIFICATIONS. 

Aa  erldwice,  see  "Evidence."  I  & 

EXEMPTIONS. 

See  *Vomestead.** 

From  Jnty  dubr  as  vested  right,  see  **Cott8tItn- 
tlonal  Law.'^  |  4. 

From  Jury  duty,  laws  revoking  as  inpaiiing  ob- 
ligation  of   contracts,   aee  "Constitntlwial 

Law,"  I  5. 

EXPERT  TESTIMONY, 

In  dvU  actions,  see  "Evidence,"  i  11. 

In  crinUaal  prosecutions,  see  '^(Mminal  Law,** 

f  e.. 

EXPLOSIVES. 

*Where  one  blasted  near  residence*  without 
properly  smothering  the  blast,  held  he  should 
nave  foreseen  the  danger  to  persons  living  there, 
so  as  to  be  liable  for  the  injuiy  to  them.— 
KImberly  t.  Howland  (N.  a)  7m 

'Evidence  Held  snffident  to  show  negligence 
In  bla8ting,^KIndierIy  v.  Howland  (N.  G)  778L 

EX  POST  FACTO  UWS. 

Constitutional  restricUoiu,  see  "Coostttntlwial 
Law."  I  6. 

EXTENSION. 

Of  time  for  service  of  case  on  appeal,  see  "Ap- 
peal and  Error,"  |  IOl 

FACTORS. 

See  "Brokers";  "Principal  and  Agent." 

FALSE  IMPRISONMENT. 

See  "Malidoos  Proaecotioii.'' 

FALSE  PRETENSES. 

Ou  trial  for  swindling  in  tbat  accused,  after 
having  agreed  with  the  proeecuting  witness  to 
work  for  a  certain  lengui  of  time  in  order  to 
pay  a  sum  of  money  procured  by  the  defend- 
ant, refused  to  perform  such  work  or  return 
the  money,  until  the  26th  day  of  June,  con- 
stitutes a  variance,  a  verdict  of  guilty  Acid  not 
supported  by  the  evidence. — Chappie  State 
(Oa.)  471. 

Evidence  Acid  not  sufficient  to  show  bwrond  all 
reasonable  doubt  tbat  the  representonona  rfr 
lied  on  as  a  foundation  for  swindUng 
false.— Swift  v.  SUte  (Ga.)  47S. 

FAST  WRIT  OF  ERROR. 

See  "Appeal  and  Error,"  i  5. 
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FEES. 

Of  court  ■taMcra^ur,  Ma  ''Gonrta,**  I  X 

FELLOW  SERVANTS. 

Sm  "MMter  and  Serrant,"  S§  7.  9, 12. 

FELONY. 

Bm  "Oompoondins  Felony." 

FILING. 

Blll^of  exceptions,  tea  "Bxceptlfuia,  Bfll  of," 

Indictment  or  presentment*  Me  "Indictment 
and  Information,"  {  1. 

FINAL  JUDGMENT. 

AppeaIabUit7,  lee  "Appeal  and  Drror,"  |  3. 

FINDINGS. 

By  court  at  trial,  see  "Trial."  i  16. 

Review  on  appeal  or  writ  of  error,  sea  **Ap- 

peal  and  Error,**  I  23. 
Bettin?  aside,  see  "New  Trial."  S  1. 
Bpecial  fiodinga  bf  Jury,  see  "Trial."  1 14, 

FINES. 

PonlBbnrent  for  crime,  sea  "Criminal  Law," 
««  23,  30. 

*When .  a  misdemeanor  convict  is  sentenced 
In  tlie  alternative,  to  the  chain  sang,  and  to 
be  discharged  6n  payment  of  a  fine,  it  la  the 
dutT  of  the  coart  to  prescribe  a  reasonable  time 
within  which  to  pay  the  fine.— Dunaway  v. 
Hodge  (Oa.)  483. 

•Where  the  sentence  provides  that  defendant 
oaay  be  discharged  at  any  time  from  the  sen- 
tence by  payment  of  the  fine,  and  that  five 
days  are  given  to  pay  the  fine,  the  law  will 
declare  what  is  a  reasonable  time.— Duoaway 
T.  Hodge  (Ga.)  483. 

*Where  accused  is  sentenced  to  the  diain 
gang  to  be  discharged  on  payment  of  a  certain 
fine,  a  tender  of  the  fine  16  days  after  the 
aoitence  is  within  a  xeaaonabte  timSb^Danaway 
T.  Hodge  (Oa.)  483. 

FIRE  INSURANCE. 

See  "Insurance,'*  |  2. 

FIRES. 

Cavsed  1^  operation  of  railroad,  see  "Raii- 
roads,"  1  14/ 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Reriew  of  proceedings  In  Jnstica'a  conrt  sm 
"JnaticcB  of  the  Peace,"  S  4. 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Ltens,"  |{  1,  2. 
Of  mortgage,  see  "Mortgages,"  H  8.  4. 


FOREIGN  CORPORATIONS. 

8«a  "Corporations,"  |  4. 

FOREIGN  JUDGMENTS. 

See  "Judgment,"  |g  U,  13. 

FOREMAN. 

Aa  fellow  wtmatt  sea  "Master  and  Semnt,** 

FORFEITURES. 

Bgnitable  Jurisdiction  as  to,  see  "Equity,"  f  1. 
Of  insurance,  see  "Insurance,"  H  *  >  ^  1^ 

FORGERY. 

Payment  of  forged  paper  by  Innk,  sea  "Banks 

and  Banking,'^  S  2. 
Review  of  findings  on  issue  of  In  etvn  action, 
see  "Appeal  and  Error,"  }  23. 

When  on  trial  for  forgery  there  was  some 
evidence  to  support  a  conviction,  the  court  will 
not  disturb  a  Judgment  refusing  a  new  trial.— 
Allen  T.  State  (Oa.)  47& 

Evidence  AeU  Insuffiefeut  to  soabitn  a  con- 
viction for  forgery.:— Richard  t.  Stat*  (GaJ 
1044. 

FORMER  ADJUDICATION. 

See  "Judgment,"  H  8>  & 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  L<aw,"  |  4. 

FORMS  OF  ACTION. 

See  "Hyectment";  "Replevin";  "Trespass,"  I  2. 

FORNICATION. 

See  "Sednctloa.''  |  1. 

Evidence  held  not  to  support  a  verdict  of 
guilty  of  fornication.— Lfghtner  t.  State  (GaO 

471. 

FRANCHISES. 

Of  lailzMd.  aM  "Raiboads,"  |  6L 
FRAUD. 

See  "False  Pretenses";  "Fraudutent  Conv«y- 
anees." 

Gqoltable  Jurisdiction,  see  "Eqnity."  {  1. 

Foreclosure  of  mortgages,  see  "Mortgages."  f  8. 

Recovery  of  property  obtained  by  fraud  as 
dependent  on  ownership  and  identity,  sea 
"E^perty." 

Relevancy  of  evidence,  see  "Evidence."  8  3. 

Review  of  verdict  on  conflicting  evidence  In- 
volving Issue  of  fraud,  see  "Appeal  and  Er- 
ror," I  23. 

Bit  fQrUeuUr  aattet  of  per«on*,  or  ptrtom  In 
particular  relations. 

See  'Infants,"  I  S. 

Serrant  in  obtaining  advances,  mo  "Mastw 
and  Semnt,"  |  2. 

In  particular  cl<u*e«  of  oonvepaneet,  eontraoti, 

transaction*,  or  proceedings. 
See  "Deeds,"  S  4;  "Insurance,"  {  6. 
Conveyance  of  realty,  lea  "Vendor  and  Pni^ 
chaser,"  |  2. 
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Foreign  jadgments,  see  "Judgment,"  I  11. 
iDaorance  appIicatioD,  see  "Insaraoce,"  (  3. 
Salt  ot  land  of  infant,  see  "Gaarman  and 
Ward,"  I  8. 

ParHoular  remediea. 
Body  execntfott,  bm  "Bxeentlon/*  |  9. 

{  1*  Aetiona. 

•Where  fraud  is  relied  on  It  mast  be  dearly 
estabUshed.— Sansom  t.  Wolford  (W.  VaO  1020. 

FRAUDS,  STATUTE  OF. 

Qneatioiu  for  jarr  on  confficting  eridence  on 
issue  Of.  see  rTrial,"  |  6. 

I  1.  PnwlsM  to  asawer  tar  debt,  da- 
fault,  or  mlooarrlasa  of  anotJier. 

*An  oral  nromiae  to  pay  for  servlcea  ren- 
dered a  third  peraon  Is  not  actionable  if  the 
aerrices  were  rendered  wholly  or  partly  on 
the  credit  of  such  third  person. — Johnson  t. 
Bank  (W.  Ta.)  894. 

*In  ascertaining  the  Intent  of  a  party  in 
determining  whether  an  oral  promise  is  original 
or  collateral,  the  words  of  the  promise  and  the 
sitnation  of  the  partiea  shonld  be  considered.— 
Johnson     Bank  (W.  Ya.)  SM. 

*Zn  determining  whether  an  oral  promise  to 
pay  the  debt  of  another  is  original  or  col- 
lateral, the  intent  of  the  parties  mnst  be 
considered.— Johnson  t.  Bank  (W.  Va.)  394. 

I  S.  Acoenenta  mot  t«  bo  pwfonaed 
wltlila  oma  yaar. 

A  cmtraet  ot  employment  for  a  year  to  began 
in  pmeenti  Is  not  within  the  statute  of  frauds.— 
Hudgins  t.  State  (6a.)  4SZ. 

f  3.   Beal  property  mad  estates  and  In- 
terests therein. 

*A  contract  of  aale  of  growing  trees  concerns 
an  interest  in  reality  which  under  Civ.  Code 
1895,  I  2093  (4)  must  be  in  wHting.-Oorbiu  v. 
Durden  (Ga.)  dO. 

*No  memoraodom  In  writing  is  necessary  to 
charge  either  the  administrator  or  the  pur- 
chaser at  any  administrator's  sale.— Green  t. 
Freeman  (Oa.)  45. 

An  oral  contract  whereby  one  of  the  parties 
agreed  to  cat  timber  on  the  land  of  the  other 
and  deliver  it  for  a  certain  price  per  cord,  was 
not  within  tiie  statute  of  frauds^Ives  t.  At- 
lantic A  N.  O.  B.  Oo.  (K.  a)  74. 

*A  contract  for  the  sale  of  standing  timber 
is  within  the  statute  of  frands,  and  must  be 
in  writing.— Ives  v.  Atlantic  &  N.  O.  B.  Co. 
<N.  0.)  74. 

Agreement  that  plaintiff  might  remove  timber 
out,  but  shonid  rellnqaish  farther  light  to  ent 
the  timber,  held  not  within  statute  m  frmnda. — 
York  V.  Westell  (N.  0.)  724. 

A  parol  agreement  by  a  vendee  to  pay  profits 
on  a  resale  to  the  vendor  held  not  within  the 
statute  of  frauds.- Bonzne  t.  Sberrill  (N.  a) 
799. 

I  4.   BeqnlsitM  and  nffloienoy  of  wrlt- 
iaiK. 

*There  la  no  statute  requiring  the  authority 
to  make  the  memorandum  required  by  the  stat' 
ute  of  frauds  to  be  in  writing. — Brandon  v. 
Pritchett  (Ga.)  241. 

A  parol  ratiflcatiOQ  of  a  contract  for  the  sale 
of  land,  made  by  one  assuming  without  an- 
t  Uority  to  act  for  the  owner  held  valid. — 
Brandon  v.  Pritchett  (Ga.)  241. 

I  5.   Operation  and  eSeot  of  atatnto. 

On  a  sale  of  growing  timber  without  a 
valid  written  contract,  partial  purmrat  of  the 
price  unaccompanied  1^  possesRion  will  not 


take  the  cast  txam  fba  ■tatnta  Chmdi.'- 

Coibin  V.  Dordon  (Oa.)  80. 

I  6.   Meadlns,  oridonoe,  trial,  aad  re- 
tIow. 

*Where  action  is  brought  for  damages  for 
breach  of  a  contract  required  bj  the  statute 
of  frauds  to  be  in  writing,  the  petition  need  not 
state  whether  the  contract  was  in  wriUngor 
not— Delaware  Ins.  Co.  r.  Fennaylvania  fin 
Ins.  Oo.  (Ga.)  88a 

FRAUDULENT  CONVEYANCES. 

By  banknvt,  aee  "Bankruptcy."  I  1. 
By  mortgagor  of  diattels,  see  **(Aatt^  liort- 
gages."  Hl 

I  1.  TransfoM  aad  transaetloaa  InTsUi. 

*A  provision  in  a  deed  of  trust  to  secure  an 
Indorser  of  a  note  that  it  also  ahall  eecare 
future  indorsements  does  not  render  the  trust 
fraudulent  on  its  face  as  to  creditors. — ^Wearer 
V.  R.  U  Neal  &  Co.  (W.  Va.)  900. 

S  S*  BoKodlea  of  oredltora  and  ynrekas- 


*fiDle  stated  as  to  proof  required  to  show 
fraud  as  agalnat  creditora  In  the  aala  of  prDp- 
erty.— Hamsonbarg  Harness  Oo,  t.  NaUooiI 
Furniture  Co.  (Val)  679. 

GAMING. 

Beqnlsltes  and  sufficiency  of  Instmctlons, 
••Criminal  Law."  |  14. 

I  1.   Criminal  somoaalbllltj. 

In  a  prosecution  tor  maintaining  a  gamins 
house,  it  was  not  error  in  an  instruction  on  the 
elements  of  the  offense  to  nae  the  language: 
"If  the  defendant  did  anytliing  which  con- 
tributed to  the  maintenance  or  keeping  (tf  tbe 
house,"  etc.— Bosentbal  v.  Sute  (GaJ 


GARNISHMENT. 

See  '•Attachment";  "Execution." 
Nature  and  essaitials  ot  judgment  In  gen* 
end,  see  "Judgment,"  1 1. 

i  1*   Proeeedinsa  to  snpport  or  enfone. 

Writ  of  attachment  held  void  for  variance  be- 
tween the  individual  described  in  the  affidiTit 
and  the  firm  against  which  the  writ  iasued,  k 
that  the  Judgment  against  the  gamialiee  wu 
also  Toid.— A,  LeBitx  &  Sons  t.  Union  Oimiprcsi 
Go.  (Ga.)  927. 

Judgment  against  a  garnishee  who  fails  to 
answer,  if  the  antecedent  garnishment  proceed- 
ings be  void  on  their  tnae,  should  be  arrested.— 
A.  Leflter  dt  B<ms  t.  Dnion  Compreea  Go.  (GaO 
927. 

GAS. 

Gas  leas^  see  *'AOnes  and  Hlneral^"  i  1. 
Use  of  highway  by  gas  company,  see  "Bigb- 
ways,"  ft  1,  2. 

In  a  suit  to  enjoin  the  use  of  a  public  road 
under  permission  granted  by  the  coonty  court 
to  convey  natural  gas,  on  uie  ground  that  the 
pipes  are  not  maintained  and  ute  gas  conveyed 
by  means  thereof  for  such  puriKwe,  the  plalntis 
must  show  such  fact,  and  defendant  may  ietio- 
duce  evidence  to  prove  that  the  company  a  pipes 
are  so  maintained  and  the  gas  ao  oonT«red.— 
Hardman  v.  Cabot  (W.  VaO  7G6b 

GIFTS. 

By  will,  see  •'Wills,"  I  3. 
CbariUble  gifts,  aee  ••Obaritlea.'* 
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QOOD  FAITH. 

Afltettng  right  to  InJimetioD,  Mt  "Injimetton," 
ci  i^irchanr.  ne  "BUb  aad  Notai,'*  i  2. 

GRAND  JURY. 

See  "Indictment  and  InformattoD.** 

GRANTS. 

Of  poUIe  lando,  w*  "Public  Lands.** 

GUARANTY. 

Bee  "Priadpal  and  Snrety/' 
Beqairemoita  of  statute  of  franda,  see  **F»ad8, 
SutBte  of."  II. 

GUARDIAN  AD  LITEM 

For  Infant  manled  woman,  oee  "Infants,"  f  4. 

GUARDIAN  AND  WARD. 

£8t<|^pel  by  gnardian's  retorn,  see  "Efltoppel," 

LeaBe  of  oil  lands  Of  InfantSt  see  "Mines  and 
Minerals,"  i  1. 

I  1.   Onstodr  and  ean  of  w&rd*a  persoK 
mad  estate. 

*The  acts  of  a  guardian  without  authority  and 
in  excess  of  his  powers  do  not  operate  as  an 
estoppel  against  the  infants,^Herale7  Ti  Hoop- 
engarner  (W.  VaJ  744. 

I  S.  Bales  and  eoaTeyamoes  vmAmr  order 
of  oonrt. 

Where,  after  summary  proceedings  for  the 
sale  or  lease  of  infants*  lanas,  under  Code  1^9, 
c.  83  (Code  1906,  Sf  822&  8246>,  the  guardian 
accepts  a  leas  amount  of  royalty  for  Beveral 
years,  this  will  not  estop  the  infanta  from 
claiming  tliat  part  of  the  ou  which  the  guardian 
did  not  receive,  nor  will  those  infants  who  have 
continued  to  receive  the  oil  in  the  same  propor- 
tion since  iJieir  majority  be  estopped  from  claim- 
ing their  full  share.— Headley  t.  Koopengamer 
(W.  Va.)  744. 

*A  summary  proceeding  for  the  sale  or  lease 
of  infants'  lands,  under  Code  1899,  c  86  (Code 
1906.  If  3228-3245),  ia  a  judicial  proceeding,  and 
the  court  sella  only  the  title  such  aa  it  is,  of 
the  parties  to  the  salt— ^adley  t.  Hoopen* 
garner  (W.  Va.)  744. 

Where,  in  summary  proceeding  under  Code 
1899.  c.  83  (Code  1906.  »  8228^^^46).  one  pur- 
chases the  interests  of  Uie  infanta  in  oil  lands 
and  agrees  to  pay  a  stipulated  royalty  therefor, 
be  will  not  be  reliered,  after  the  sale  is  con- 
firmed on  tlie  ground  that  the  father  In  his  life- 
time diaposed  oiE  one-sixteenth  of  the  oil  and 
gaa  produced  on  such  lands.— Headi^  t.  Hoopen. 
iramer  (W.  Va.)  744. 

%  3.  Aetlona. 

Ia  a  suit  by  an  infant,  against  bis  guardian 
and  another,  alleging  that  a  suit  for  the  sale 
of  the  lend  of  the  infant  was  fraudulent,  evi- 
dence held  insufficient  to  show  fraud. — Sansom 
V.  Wolford  (W.  Va.)  1000^ 

I  4.    IdaUUtles  oa  Knudlanshlp  Itonds. 

*The  obtaining  of  the  approval  of  a  guard- 
ian's return,  though  iiarticipated  in  by  ills 
surety,  held  not  to  render  the  surety  liable  to 
creditors  for  the  amount  of  their  dalm.— Rich  & 
Bros.  V.  Fidelia  &  Deposit  Co.  of  Maryland 
<Ga.)  336. 


*The  return  of  a  guardian  Aeld  not  to  operate 
as  estoppel  by  jodj^ent  on  the  surety,  where 
the  allowance  of  the  return  was  not  a  Judgment 
in  a  proceeding  to  which  the  aurety  and  the 
plaintflfB  were  parties.— Rich  &  Bros.  v.  Fidelity 
it  D^oalt  Co.  of  Maryland  (Oa.)  836. 

HABEAS  CORPUS. 

ObntlnaaDce,  see  "Continuance." 

Bffect  of  discharge  by  habeas  corpus  on  ball, 

see  "Bail,"  6  1. 

Review  of  findings  In  habeas  corpus  proceed- 
ings, see  "Appeal  and  Error,"  {  23. 

Bight  to  reference,  see  "Reference,"  {  1. 

I  1.   Katnre  and  groands  «f  remedy. 

*Where  defendant  was  sentenced  to  the  chain- 
gaiu  or  the  Jail  ou  defiaalt  of  payment  ot  $500, 
with  a  provision  that,  on  a  payment  of  flOO, 
the  f400  should  be  suspended  and  be  paid  the 
$100,  and  was  thereafter  arrested  for  alleged 
misbeliavior,  such  cuBtody  was  unlawful,  and 
he  was  entitled  to  discharge  on  habeas  corpus. 
—Gordon  v.  Johnson  (Oa.)  489. 

'Under  Revisal  1905,  {  1822,  habeas  corpus 
will  lie  to  obtain  a  judgment  debtor's  dlsdiarge 
from  an  encution  against  his  person*  where  It 
ajmears  from  the  Judgment  nul  that  the  court 
had  no  Jurisdiction  to  issue  such  ezecntHnk— 
Ledf ord  v.  Bmexwn  (N.  C)  009. 

f  8.  Jvrlsdletioa,  proeeedimgs,  aad  re- 
lief. 

Where  a  defendant  arrested  on  a  capias  ad 
satisfadoidnm  t^talned  hia  dlacharge  on  habe- 
as conma,  from  whldi  plaintifr  appealed,  hia 

proceeding  might  l>e  treated  as  a  motion  to  re- 
call ttie  execution  and  to  diacbarge  the  defend- 
ant, the  denial  of  which  was  reviewable  by 
appeal.—Ledford  v.  Emerson  (N.  C.)  969.* 

In  habeas  corpus  to  obtain  jiosBession  of 
minor  childrai  left  by  a  father  in  ciuuge  ot 
bis  brother,  evidence  held  to  sustain  a  Judg- 
ment for  delivery  of  the  children  to  thdr 
mother.— Bz  parte  Camon  (8.  O.)  825. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  || 
24-26. 

In  criminal  prosecutions,  see  "Criminal  Law,** 
I  29. 

Health  ordinances,  see  ''Municipal  Corpora- 
tions," I  7. 

HEARING. 

In  equity,  see  "Equity,'*  I  5. 

In  probate  proceedings,  see  "Wills,**  |  2. 

HEARSAY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  |  8. 


HIGHWAYS. 


il 


See  "Bridges";  "Municipal  Corporatlona,' 

6,  7;  "Navigable  Waters,"  I  1. 
Accidents  at  railroad  crosalngs,  aee  "Railroads," 

§  11. 

Condemnation  of  property  for,  see  "Eminent 

Domain,"  |  4. 
Use  of,  by  gas  company,  see  "Qas." 

S  1.  EsUbllalimast,  alteratloM.  and  dls- 

oontimianee. 

As  to  the  rights  of  the  public  In  highways  and 
the  power  of  the  Legislature  over  the  same, 
there  ia  no  distinction  between  streets  of  incor- 
porated cities  and  towns  and  country  roads.— 
HIardman  v.  Cabot  (W.  Va.)  756. 


66B.IL-60 
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The  lis^t  to  eonrer  utural  gu  tor  pvbHc 
use  Along  a  bifhway  by  meaoB  of  pipea 
under  the  sarfioe  b  dependent  o«  thewUl  oJ 
the  authorities.~Hardman  t.  O&bot  (W.  Va.) 
7S6. 

Use  of  a  paWic  highway  to  lay  a  pipe  line 
for  natoral  gas  may  be  granted  by  a  county 
court  to  a  natural  perBOTL— Hardman  Liabot 
(W.  Va.)  766. 

f  9.   Hichway  dlitrlota  mnd  ottoera. 

A  pipeline  in  a  highway,  laid  under  proper 
authority,  and  used  to  aupply  the  public  with 
natural  gas,  held  not  a  use  in  excess  of  the 
right  of  the  public,  and  not  to  impoae  an  addi- 
tiooal  burden  on  the  estate  in  fee  in  the  land.— 
Haxdman  ?.  Oabot  (W.  VaO  756. 


See  "Sunday." 


HOLIDAYS. 
HOMESTEAD. 

i  1.  Proteetlm   nd    eafwoemeBt  of 
Hcbts. 

Under  Const  art  10,  H  1,  2.  and  RevieaJ 
1905,  8§  8^  683,  697,  allotment  of  homestead 
and  appraisal  of  exempt  personalty  by  ap- 
praisers without  the  consent  of  the  debtor 
\eld  void.— McKeithen  v.  Blue  (N.  O.)  285. 

Ezeepticms  by  a  debtor  to  the  allotment  of 
homestead  and  personal  exemption  by  apprais- 
ers held  insnffidrat  as  exceptions,  undw  Re- 
Tisal  1906,  1  690.  taing  the  nwtlMd  of  prp- 
eednre  dwteln.-HcKeithen  t.  Blue  (M.  C.) 


Proceeding  to  protect  the  debtor's  constitu- 
tional right  to'  select  his  own  homestead  and 
exempt  peraonalty  held  properly  considered  by 
the  court,  though  Irregular  as  exceptions  to 
valnation  and  allotment  anthorijed  by  Re- 
1906,  f  eOO^McKdthen  t.  Bine  (N.  O.) 

2B5. 

HOMICIDL 


By  husband  as  grounds  for  divorce  by  wife, 
see  "DiTorce."  I  1.  ,      ,.  .  « 

Confessions,  see  "Criminal  Law,"  8  8. 

GonTiction  of  offense  indaded  In  that  charged, 
see  "Indictment  and  Informatioo^"  I  6.. 

Ponner  jeopardy,  see  "Crimtaal  £«w »  «  4. 

Harmless  error,  see  "Criminal  Law,''  i  29. 

limitation  of  prosecution,  see   Criminal  Law, 

New  'trial,  see  "Oimlnal  Law,"  §20. 
Relevancy  of  evidence  in  piosecntion  for,  see 

"Criminal  Law,"  8  6.       .  ,    _  . 
Requisites  and  sufficiency  of  instructiona,  see 

"Criminal  Law,"  §  14.  ..  .  ^ 
Bes  gesta,  see  '<Griminal  Law,"  1  & 

§  1.  Manalansktav. 

*Where  there  vtaa  neither  an  actnal  assault 
upon  defendant  nor  an  attempt  to  commit  upon 
upon  him  a  serious  bodily  injury,  held  neces- 
sary, in  Older  to  reduce  a  homicide  from  murder 
to  voluntary  manslaughter,  that  the  proof  should 
show  that  the  circumstances  of  the  Killing  were 
in  the  nature  of  an  assault  or  an  ^tempt  to 
seriously  injure  defendant's  person. — Rnnuey  v. 
State  (Qa.)  167. 

•Where  the  evidence  authorized  a  finding 
that  accused  and  deceased  became  engaged  in 
a  sudden  quarrel  which  led  to  a  mutual  combat 
with  deadly  weapons,  a  conviction  of  voluntary 
manslaughter  is  proper.— Giles  v.  State  (Ga.) 
405. 

defined.— Wall 


8  B.   Asaaidt  wttkUtamt  to  Wn. 

'On  trial  f«  assault  with  Intent  to  kill, 
an  Instruction  that  12  defmdaBt  ahot  the  per- 
son injured  under  «i8  fear  that  he  was  attempt- 
ing to  seduce  iUs  daughter,  and  death  ensort, 
it  could  not  have  been  murder,  was  iwopcrir 
refused.— PuUer  r.  State  (Ga.)  1047. 

I  3.  BnnasUe  or  JaatiflaUe  kojddde. 

•The  erldenoe  htU  to  diow  tbat^thg. 
waa  murder.— Bowden  r.  State  (Ga.)  48a 

8  4.   Indlotmamt  ud  tefOTatloM. 

•An  Indictment  diarging  defendant  and  otben 
with  the  offttwe  of  mnxdea  keW  soOeiat  U 
establish  an  assaolt  whh  Intrat  to  marier 
against  one  of  the  deCukdanta.— Smith  v.  State 
(Ga.)  475. 

I  5.  Evidanoo« 

In  a  prosecution  for  mnzder,  certain  evidmw 
held  admiasiWa^Eomsey  v.  State  (Ga.)  IffT- 

•In  a  trial  for  murder  It  is  eiror  to  chirp 
that  if  a  person  receives  a  wound  willftillT  ra- 
flicted  under  such  circamstan<»s  that  it  wi^i 
be  murder  If  death  ensnes  and  deatii  resni^ 
She  tauSen  ia  on  him  who  Inflicted  t  to  rtow 
that  it  did  not  cause  death.— Daniel  v.  Stite 
(Oa.)  472. 

•That  a  witness  to  a  dying  declaration  stated 
that  he  did  not  remmber  ewy  wort  toe  de- 
ceased said,  did  not  render  to  tostunony  a- 
admissible.— Park  v.  State  (Oa.)  480. 

•Where  a  witness  to  a  dying  dediratios 
stated  that  while  It  was  being  made  he  s>te4 
the  dying  person  one  or  two  questions,  this  wa* 
InanfflciSit  to  show  tiiat  the  *Mia«tiOT  wiswt 
voluntarily  made.— Park  v.  State  (Ga.)  488. 

•Where  a  proper  foundatiM  was  laid  for  di* 
adJOlS  ora'dylng  declaration,  that  wto 
It  waa  being  made  an  intermptiwi  took  irtwe. 
but  a  short  time  thereafter  the  dyhig  person 
completed  the  statement,  would  not  render  bocD 
declaration  inadmissible.— PaA  v.  State  (hi.) 
489. 

♦Where  the  evidence  showed  prima  fade  tbt 
dying  declarations  were  made  while  the  pew™ 
wasln  articulo  mortis  and  was  consoora  ofw 
condltioa,  they  were  properly  admitted.-nn 
V.  Stats  (Ga.)  489. 

•Evidence  showing  an  assault  by  tiie  fadw 
of  accused  on  deceased  and  a  companion. « 
deceased,  without  provocation,   was  not  ini, 
material,  it  appearing  thirt 
the  assault  the  accused  fired  tiie  fatal  ■■«■ 
Smith  V.  State  (Ga.)  1034. 

Proof  that  a  murder  was  intentioaally  to* 
by  poison,  lyina  in  wait,  ptc,        to  nj*  the 
Dresumntion  of  murder  in  the  first  Mgm. 
State  V.  Matthews  (N.  O.)  842. 

•A  declaration  of  decedent  held  adndsrfltlf.  ^ 
a  prosecution  f ot  jnurd»,^^aa^a  djnig  oeeun- 


•Voluntary  manslaughter 
State  (Ga.)  484. 


tion.— State  V.  Bohanou  (N. 

•Where  the  evidence  showed  that  drfentoj 
intentionally  killed  deceased  and  no  w»tU^ 
is  known,  malice  U  presumed.— State  v. 
derson  (S.  a)  117. 

*  •  WhS?Se  facte  proved  authorised  a 
on  the  law  of  voluntaCT  maB»'""«£Sff*iL  r 
not  error  to  give  au<a  charge.— Bulngton  t. 

State  (Ga.)  4(3. 

Evidence  keld  to  tend  to  show  invtJnDaj 
msnslaughter  In  the  commission  of  an  vaii^^ 
act  requiring  an  instruction  on  sucn  saDjeci. 
Dorsey  v.  State  (Ga.)  479. 
Evidence        to  present  the  theory  of  mr^^ 
V.  combat  so  as  to  authorise  M 

i  language  of  Pen.  Code  iS05,  I  73,  relaUBS 


•Poljti  MJBOtatoC  Bm  ayltebva. 
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bomldd*  In  wIMefcBte.— Mom  t.  State  (Oa.) 

4S1. 

Where,  on  trial  for  murder,  the  erldeoce  an* 
thoriies  chaisea  on  the  law  of  murder,  volan- 
tary  manslanchter,  ami  justiBable  homidde,  It 
was  error  to  charge  onquallfiedly  that  If  the 
weaPia  used  was  one  not  likely  to  produce 
death  tho  jar;  might  Infer  a  want  of  malice, 
and  in  each  caoa  it  would  be  voluntary  man- 
slaughter.—Creaa  y.  State  <Qa.)  491. 

Where,  in  a  proaecution  for  murder,  there  la 
some  evidence  of  an  altercation  and  mntual  com- 
bat, It  Is  proper  to  charge  Pen.  Code  189S,  1 
73,  as  to  voluntary  manslaughter. — Goodin  t. 
State  (Oa.)  603. 

•Where  all  the  defendanta  were  charged  in 
one  oonnt  with  mnrder,  and  there  was  mdence 
to  antborlse  the  Inatmctlott,  It  was  not  arror  to 

charge  that  if  it  appeared  beyond  a  reaacHieble 
doubt  that  either  of  the  defendants  killed  de- 
ceased, and  the  other  defendants,  acting  with 
a  common  purpose  and  In  concert,  were  present 
aiding  and  abetting,  they  wonld  be  autnorlzed 
to  find  that  defendants  Ulled  him.— Goodin  t. 
State  (Ga.)  608. 

*Where  the  teBtim<«iy  wonld  have  authorised 
the  jury  to  find  accused  guilty  of  Involuntary 
mauslaughter  in  the  commission  of  a  lawful 
act  without  due  cantion,  it  was  error  to  fall 
to  instmct  on  that  grade  of  manslaui^ter.— 
Ray  V.  State  (Ga.)  1046. 

*In8traction  as  to  self-defense  held  properly 
excluded  when  covered  br  the  charge  as  given. 
—State  V.  Ross  (S.  C.)  977. 

*An  instruction  on  the  issue  of  self-defense 
hald  proper.— State  T.  Roes  (8.  O.)  877. 

I  7.  Row  trUL 

*After  a  conviction  of  voluntary  manslangh- 
ter,  newly  discovered  cumulative  evidence  tend- 
ing to  show  the  animus  of  deceased,  and  that 
he  was  the  assailant,  was  no  gronnd  for  a  new 
trial.— Park  v.  State  (Qa.)  489. 

I  8.  Appeal  and  ervor. 

•Where  accused  was  CMiTicted  of  Involuntary 
manslaughter  In  the  commission  of  an  unlaw- 
fnl  act,  the  judgment  will,  not  be  reversed 
for  failure  to  charge  on  voluntas  manalangh- 
ter.--Harbln  t.  State  (Ga.)  104a 

HOUSEBREAKING. 

Sm  "Buqclary.'* 

HUSBAND  AND  WIFE. 

See  "Divorce";  "Dower";  "Executors  and 
Administrators,"  i  2;  "llarriage." 

Borden  of  proof  In  prosecution  for  elopemMiti 
see  "Criminal  Law,^  §  6. 

Cancellation  of  conveyance  between,  see  "Can- 
cellation of  Instruments,"  9  2. 

Competency  as  witneasea,  see  "Witneaaes,"  I  1. 

Conveyance  of  trust  property  by,  see  "Trusts," 
i  2. 

Effect  of  coverture  on  llmitatlona,  see  "Limita- 
tion of  Actions,"  S  1. 

Husband  aiding  for  wife,  see  "Signatures." 

Infant  married  woman,  see  "Infants,"  |  4. 

Mental  suffering  of  wife  by  delay  in  tel^ram, 
nee  "Telegrapba  and  Telephonea,"  I  2. 

Mortenga  by,  m  general,  see  "MntmieB »**  I  4. 

%   1.    DisahlUtles  ud  prlTllegea  of  e«T- 
ertnre. 

•Under  Revlsai  1905,  8  2117,  a  deed  exe- 
cuted by  the  wife  alone  after  her  husband  has 
pernranently  abandoned  her  la  valid.— Pardon 
T.  Paachall  (M.  C.)  865. 


{  2.  Wlfo*s  aapanta  Mtete. 

•A  mere  creditor  of  a  married  vomu,  on 
iter  inaolreBCjr.  oinnot  attack  a  mortgage  ex- 
ecuted by  her  on  the  ground  that  It  waa  given 
to  secure  the  debt  of  her  husband  and  son.— 
Hawes  T.  Glover  (Ga.)  62. 

Where  a  husband  aa  agent  bargained  for  the 
sale  of  his  wife's  proper^,  and  the  executed  a 
deed  thereto,  the  purchaaer  held  to  talce  a  good 
title,  though  the  money  obtained  was  oaed  to 
pay  the  debts  of  the  buaband^Sklnner  t.  Braa- 
well  (Ga.)  914. 

•Evidence  held  not  to  sustain  presumption 
that  husband  In  buying  certain  property  acted 
aa  agent  of  bia  wUe^Do  Boae  t.  Gladden  (8. 

C.)  162. 

A  deed  by  a  wife  to  her  husband,  he  not 
executing  it,  they  living  togetiier,  is  mid.— Mnl- 
line  V.  Shrewabury  (W.  VaO  TSa 

I  3.  Aoftaaa. 

•A  husband  held  entitled  to  recover  for  loaa 
of  his  wife's  services,  society,  aid,  and  comfort 
from  Injury  to  her.— Klmtwriy  T,  Howland  (N. 
0.)  778. 

S  4.   ■eparatioB  and  aeparata  audnta- 

KSBOa. 

*On  application  by  a  wife  for  temporary  ali- 
mony ana  counsel  fees,  where  the  evidence  as 
to  tne  cause  of  the  separation  is  conflictiug.  the 
dlscretlMi  of  the  Judge  In  refusing  the  applica- 
tion will  not  ba  eontroUedr-Faite  T.  Parks 
(Ga.)  178. 

ILLEGITIMATE  CHILDREN. 

Se6  *<Ba8tardSL** 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  *'C6nstitntloiiBl  Law,"  |  R. 

IMPLIED  CONTRACTS. 

Ste  "Work  and  Labor." 

IMPRISONMENT. 

See  "Bail";   "Execution,"  |  6. 
Etabeaa  corpus,  see  "Habeas  Corpua." 

IMPROVEMENTS. 

Llena,  see  "Meclianics'  Liens.** 

INDECENCY. 

See  '^Obacenity.*' 

INDEMNITY. 

Siee  'Trinclpal  and  Surety." 
Cancellation  of  insurance  policy  affecting  right 
to,  see  **lnanrance,"  |  S. 

INDICTMENT  AND  INFORMATION. 

Nolle  prosequi  of,  see  "Criminal  Law,"  {  5. 

Againtt  particular  cla«8e«  of  pertont. 
See  "Justices  of  the  Peace,"  {  1. 
Servant  for  swindling,  see  "Master  and  Serv- 
ant," i  2. 
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For  jMfMnilw  olfmuet. 

See  "CompouDdlDK  Felonr":  "Gonnriraer,*'  | 
1;  "Homicide,"  4;  "Laroeny,"  1  2;  'H)b- 
•oenity";  "Rape."  |  2. 

A^a^Bt  liquor  lawi;  aee  "Intozlcatiiig  Uqnots,** 

Malpractice  by  jaattce  of  the  peace,  see  "Jus- 
tices of  the  Peace,"  II. 
WiUfitl  trespasi.  see  ^^rrespaaa,"  I  8. 

I  1.  Fla«l»c  mmA  ot  iadUataant 

or  pMiaatmeBt. 

Finding  of  grand  jury  of  no  bill  <m  connt 
charging' two  perBODB  with  larceny,  and  true  bill 
on  count  charging  one  with  larceny  and  the 
other  witb.  receiving  the  stolen  goods,  is  not  con- 
tradictory.—State  T.  Thomas  (S.  C.)  893. 

I  X.   Reqnisltea  and  awSeieBor  nt  MOV- 
•atian. 

*An  Indictment  charging  an  offense  defined 
by  statute  in  the  language  ot  the  statute,  tield 
sufficiently  specific— Qlover  v.  State  (Ga.)  592. 

•An  indictment  under  Bevisal  1905,  |  3300, 
making  elopement  with  the  wife  of  another  a 
crime,  provided  tbe  wonum  since  marriage  has 
been  Innocent  and  vlrtiKnia,  most  negative-  the 
exception  in  the  proviao.— Btata  T.  CMinor  (N. 
0.)  t87.  ■ 

*An  exception  in  a  statute  creating  an  of- 
fense need  not  be  negatived  in  mn  indictment 
unless  tbe  exception  forma  part  of  the  deecnp- 
tion  of  the  oliense^State  t.  Connor  (N.  O.) 
787. 

*An  In^tment  naming  a  defendant  as  *'Char> 
les  Foslaa,  .commonly  called  'Happy  Jack,' "  Is 
not  bad  because  of  the  use  of  the  words  "Happy 
Jack."— State  v.  Barrick  (W.  Va.)  652. 

I  3.    Joinder  of  pmrtias,   oCenses,  and 
netfnntSt'  dnpllettyt  and  aleetlon. 

*AU '  inActment  oiarglnt  in  one  count  a 
violation  of  Revlsal.  1905,  i  8358.  punishing 
abduction,  and  in  another  count  a  violation  of 
section  8630,  prohibiting  the  enticement  of  a 
minor  Ijeyond  the  limits  of  tbe  state,  cannot 
be  quashed  for  misjoinder  of  offenses.— State 
V.  Bumett,(^.  0.)  72. 

I  4.  nation  to  qnask  o>  dismiss,  and 

demnrrer. 

A  demurrer  to  an  indictment  in  that  it  charges 
the  accused  with  two  distinct  offenses  of  differ- 
ent nature  in  tbe  same  connt  Is  too  indefinite  un- 
less it  discloses  what  offenses  are  referred  to. — 
Field  V.  State  (Ga.)  602. 

*A  motion  to  quash  an  indictment  after  plea 
of  not  guilty  is  allowable  only  in  the  discretion 
of  the  court- State     Burnett  (N.  C.)  72. 

*Tbe  proper  method  for  attacking  an  in- 
dictment as  defective  in  that  the  crime  was 
committed  in  another  county  is  by  a  plea  in 
abatement  rather  than  a  motion  to  quash. — 
State  V.  Lewis  (N.  G.)  600. 

I  S.  Ameadaunt. 

*Ordering  amendment  of  Indictment  for  sale 
of  intoxicating  liquor  held  not  error.— Hatcher 
&  Shaw  V.  Commonwealth  (Va.)  677. 

I  6.    Ooavlotlon  of  offense  Inoladad  In 
oharce* 

Undpr  Revisal  1008,  M  3260.  3271,  a  Jury 
on  a  trial  for  murder  committed  by  poison  neld 
wnrranted  in  finding  accur*d  guilty  of  murder 
in  tlip  second  degree. — State  v.  Matthews  (N. 
C.)  342. 

*Under  an   indictment  for  murder  in  the 

form  prescribed  by  Revisal  1005.  !  3245,  the 
jury  muy,  under  sections  3260,  3271,  find  ac- 
cused guilty  of  murder  in  tbe  second  degree. — 
State  T.  Uatthews  (M.  C.)  342. 


Revisal  IMS,  H  tSm.  32n  M4  applinible  to 
all  indictments  for  murder  defined  by  sectiw 
dSSl^-Statt  T.  Matthews  (N.  C)  842. 

INDORSEMENT. 

Of  bills  of  exchange  or  pcomiasory  note,  aee 
"Bills  and  Notes."  |  2. 

INFANTS. 

See  "Guardian  and  Ward";  "Parent  and  CWU.' 
Bill  of  review  by,  see  "Equity,"  i  & 
Equitable  relief  agaittst  judgment,  see  "Judg- 
ment," i  7. 

Inadequate  or  excessive  damagee  for  injanes 

to.  see  "Damages,"  1  2. 
Injuries  to  infant  passengers,  see  'H^arrios." 

i  6. 

Lease  of  oil  lands  of  Infaatn,  sea  *^fiBes  and 

Minerals."  |  1. 

S  1*   Propartr  and  eon-vayanaas. 

Under  tbe  evidence  it  would  not  be  presnme-l 
Chat  a  father  went  into  possesmon  of  land  ia 
behalf  of  bis  infant  children  having  color  of 
atle  thereto.- Barrett  t.  Breww  (N'  CO  414. 

I  S.  Gontvaets. 

In  order  to  determine  whether  a  contract  of  an 
infant  for  a  course  In  stenography  was  a  con- 
tract for  "necessaries."  tbe  evidence  must  $b«w 
the  conditicm  in  life  of  the  infant,  and  that  tbe 
parents  or  guardian  of  nKh  infant  refused  to 
rumish  sudi  alleged,  nacie  ssary.— Manldin  v. 

Southern   Shorthand  te  Bnamess  University 

(Ga.)  822. 

•While  the  doctrine  of  estoppel  in  pais  ap- 
plies to  infants  of  yeara  of  discratioo,  for  in- 
tentional fraudulent  conduct,  yet  estopped  bj 
contract  and  tov  mne  silence  does  not  aF';-!.^ 
to  them.~Headlv  t.  Hoopenganer  (W. 
744. 

I  3.  Orfaaes. 

A  minor  who  has  arrived  at  the  age  of  oimi- 
nal  respoufdbUi^  may  be  convicted  nnder  tbf 
Act  of  1903,  of  fraud  though  his  contract  of 
service  was  not  dvilly  enforceable.— Antbo&y 

r.  State  (Ga.)  479. 

j  d.  Aetlons. 

*Code  Civ.  Proc  1902,  f  135.  AeM  not  to  au- 
thorize a  suit  by  a  married  woman  who  is  3 
minor  by  joining  her  husband  with  her  a 
coplaintiff,  nut  a  guardian  ad  litem  is  neces^-irr.  i 
— Hiers  T.  Atlantic  Coast  Line  B.  Co.  (&  C.i 
457. 

*To  avail  infant  parties,  defendants  to  a 
suit  In  chancery,  in  maintaining  a  bill  to  re- 
verse the  decree  In  such  suit,  Ute  cause  i-r 
reversing  mUst  have  exiBted  at  the  time  of  | 
entry  of  the  decree.— Poling  v.  Poling  (W. 
Va.)  993.  I 

'Infant  defendants  to  a  suit  in  chancery  may  I 
before  attaining  majority  maintain  an  orixins' 
bill  by  next  friend  to  reverse  tbe  decree  ia  i 
such  suit.- PoUng  T.  Polfaic  (W.  Ta.)  993.  | 

INFERIOR  COURTS. 

See  "Courts."  |  8. 


INFORMATION. 


Oiminal  accusation, 
formation." 


see  "Indictment  and  Id- 


INJUNCTION. 

Dismissal  before  hearing,  see  "Bquity."  I  4. 
I>ooiiQientary  evidence,  sea  "EvideDG^^  |  & 


*  Point  annotated.  Soo  sjUabaa. 
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IneUmM  to  partfewfar  ramMKH  sr  IHV- 

eeedinffM. 

8m  "Qnletiiijr  Title."  I  2. 

BoKef  ogaiiut  particidar  aeta  or  proeeeiinift. 

See  "Nuiiance,"  M  1.  2. 

ConstrDction  of  bridge  over  nKvigable  waters, 
■ee  "Naviffable  Waters,"  I  1. 

Eb-ection  of  railroad  depot,  see  "Railroads,"  S  3. 

Location  of  right  of  way  of  railroad,  aee  "Bail- 
roads."  I  S. 

Obtaining  right  of  way  by  atieet  railroad,  see 

"Street  RaUroada."  I  1. 
Payments  by  municipal  corporation,  see  "Mont- 
_cipal  Oorporationa,^'  |  a  ^ 
Uw  of  hl^way  by  gaa  company,  see  "Oaa." 

KeofMO  of  prooeedtnga  for  tn/iHictton. 
Sfottef*  not  apparent  of  record  on  appeal,  see 

"Appeal  and  Krror,"  I  IS. 
Review  of  discretionary  nillng%  see  "Appeal 

and  Srror,"  I  22. 

I  1.  Vatue  and  srowtds  Im  KttB«imL 

*Where  a  railroad  company  is  about  to  tear 
up  a  portion  of  its  track,  and  relocate  the 
same,  plaintiffs  held  entitled  to  an  Interlocu- 
tory injunction,  the  injury  being  irreparable  in 
its  nature  and  one  for  which  the  road  was 
incapable  of  renionding  in  damages.— Brown  t. 
AUantic  ft  B.  By.  Go.  (Oa.)  24. 

*0n  an  interlocutory  hearing  of  a  petition  to 
enjoin  a  trespass,  held,  that  same  should  be 
sranted  without  qualification.— Hart  v.  Lewis, 
Shore  ft  Co.  (Oa.)  189. 

•An  easement  of  a  right  of  way  acquired  by 
a  railroad  company  will  be  protected  by  in- 
junction from  interfereoce  without  regard  to 
the  Botveney  of  the  persoos  interfering  tliere- 
wlth.^-SeabQard  iJr  Line  R.  Co.  t.  Oitve  (N. 
a)  268. 

Where  defendants.  In  good  faith,  were  catting 
timber  from  certain  land  to  which  they  showed 
prima  facie  title.  It  waa  error  to  include  such 
tracts  in  a  preliminary  injunction  restraining 
defendants  from  catting  timber  on  other  land. — 
Bast  lake  Lnmber  Co.  t.  Bast  Coaat  Cedar  Co. 
<N.  a)  301. 

*In  order  to  Justify  an  Injunction  restraining 
Injuries  to  real  property,  plaiutilFs  title  must 
either  be  admitted  or  must  appear  to  be  mani- 
festly good,  unless  the  injunction  is  prayed 
pending  an  action  to  establish  such  title.— East 
Lake  Lumber  Co.  t.  Bast  Coast  Cedar  Co. 
(N.  a)  801 

*InJanctIon  held  a  proper  remedy  to  protect 
a  street  railway's  located  right  of  way  from  a 
threatened  Interference  by  another  company. — 
Fayetteville  St.  Ry.  Co.  v.  Aberdeen  &  R.  R. 
Co.  (N.  C.)  845. 

•Where  a  license  has  already  expired  by  Its 
limitation,  the  court  cannot  enjoin  the  revoca* 
tlon  thereof.— Spencer  t.  Mahon  (&  C.)  321. 

I  2.  Snbjeots  of  jproteotion  and  Tcllet. 

*One  seeking  to  enjoin  the  cutting  of  timber 
moat  show  that  he  has  title  to  the  land  or  is 
in  possession  thereof;  and  if  he  relies  on  pos- 
session alone,  it  must  be  actual  possession  of 
that  portion  on  wbich  the  trespass  is  being  com- 
mitted.—Downing  T.  Anderson  (Ga.)  184. 

*Wfaere  repeated  acts  of  wrong  are  done  or 
threatmed,  so  aa  to  make  the  trespass  a  con- 
tinuous one.  an  Injunction  will  lie.— Martin  t. 
Patillo  (Oa.)  240. 

Where  a  will  has  been  probated  In  common 
form,  and  the  sole  heir  at  law  has  called  on  the 
executor  to  probate  It  in  solemn  form,  and  has 
filed  a  caveat,  a  suit  by  the  executor  against 
aneh  beir  to  recover  property  devised  in  the 
will  may  be  oijoined  at  the  discretion  of  the 


ponrt  until  the  Issue' of  devisavlt  vel  son  hu 
been  determined.— Foster  v.  Case  (Oa.)  921. 

Where  a  will  has  been  probated  in  common 
form,  and  the  lieir  at  law  calls  on  the  executor 
to  probate  it  in  solemn  fonn,  snd  lua  filed  a 
caveat,  held  there  was  no  abase  of  discretion 
in  refusing  to  enjoin  a  suit  by  the  executor 
against  the  heir  at  law  to  recover  property 
devised  in  the  will.— Foster  v.  Case  (Ga.)  921. 

*On  breach  by  vendee  of  contract  tor  the  sale 
of  land,  providing  tiiat  the  timber  thereon 
should  be  sawed  Into  lumber  and  delivered  by 
the  vendee  to  the  vendor  at  a  stipulated  price, 
to  the  irreparable  injury  of  plaintiff,  It  was 
not  error  to  gcant  .InjonctfoiL — Burton  t. 
O'NeiU  Mfg.  Co.  (Oa.)  m 

In  a  snlt  to  enjoin  sale  of  timber.,  Md,  that 
defendant's  right  to  sell  was  aMoluie,  notwith- 
standing a  contract  imposing  certain  obliga- 
tions on  the  vendee  which  were  void  for  want 
of  mutuality.— Bell  v.  Gress  Mfg.  Co.  (Ga.) 
1043. 

*nnder  the  facts,  held  that  payment  of  a 
cashier's  check  should  be  restrained  until  the 
rights  of  the  parties  could  lie  determined.'— 
Singer  Mfg.  Co.  v.  Summers  (N.  O)  522. 

*That  the  enforcement  of  a  valid  criminal  law 
would  materially  Injure  plaintiff's  boslneet  or 
prmterty  is  no  ground  for  equitable  Intwference. 
—Cain  V.  Daly  (S.  C)  110, 

*Pro8ecution  under  void  statute  may  be  en- 
joined where  irreparable  injiiry  would  result— 
C^in  T.  Daly  (S.  a)  lia 

*A  proseention  under  a  valid  law  will  not  be 
restralaed  because  the  atatute  Is  not  enforced 
against  some  vlolatois^XUn  T.  Daly  (8.  C) 

110. 

I  8.   AettoMs  fw  InjBBetlraa. 

Where  a  railroad  was  about  wrongfully  to 
tear  up  a  portion  of  its  track  which  would  worfi 
special  and  irreparable  damage  to  plaintilb, 
they  could  apply  for  an  injunction^Brown  v. 
Atlantic  ft  B.  Ry.  Co.  (Oa.)  24. 

*In  a  petition  for  an  injunction  on  the  ground 
of  irreparable  damages,  it  is  annecessary  that 
there  should  be  in  terms  an  allegation  that  tiie 
damages  would  be  irreparable.- Burton  T. 
O'Neill  Mfg.  Co.  (Oa.)  888. 

S  4.   PreUmlnary  and  latexioentory  ln« 
Jnnetlons. 

*The  refusal  of  an  interlocutory  Injunction 
held  not  erro'.-.—KirUand  v.  Atiantlc  ft  B.  Ry. 
Co.  (Oa.)  23. 

That  a  railroad  company  had  begun  to  tear 
up  its  tracks  before  Injunction  was  applied  for, 
if  wnmgfnl  and  working  apetial  damage  to  the 
plaintilEi,  ia  not  ground  for  refusing  to  enjoin 
it.— Brown  v.  Atlantic  ft  B.  Ry.  Co.  (Oa.)  24. 

*  Where  a  lallroad  company  owned  two  lines 
crossing  each  other,  a  general  allegation  In  the 
answer  to  an  aimlication  for  an  injunction  to 
restrain  the  tearing  op  of  a  part  o{  one  oC 
them  held  not  to  fumlsn  a  reason  for  allowing 
the  intervening  section  to  be  torn  ai>,  and  to 
prevent  an  injunction  until  final  trial  could  be 
had.— Brown  v.  Atiantic  &  B.  By.  Co.  (Ga.)  24. 

Where  a  railroad  company  has  begon  to  tear 
up  its  tracks  a  mandatory  Injunction  to  require 
ue  relaying  ot  a  subetantial  portion  of  the 
track  which  had  been  torn  up  will  be  denied.— 
Brown  t.  Atlantic  ft  B.  By.  Co.  (Ga.)  ;iL 

On  the  Interlocutory  bearing  of  a  petition  for 
an  injunction,  where  the  judge  announces  that 
he  will  grant  a  restraining  order  but  will  pass 
the  case  for  two  days  to  make  certain  rulings 
on  the  evidence,  it  is  not  «ror  to  refaae  to  re> 
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ctin  other  afldavlts  tandencl  bj  dctaidaiit— 
Qnta  r.  Fnenan  (Oa.)  46. 

*nM  grantiBff  or  refoiiiig  of  Intirloentorj  fai' 
Jonctiona,  whero  the  eridence  1*  conflicting,  is 
within  the  dbcretira  of  the  oonrt  and  will  not 
be  controlled  unleas  manifeetly  abmad.— Omen 

T.  Freeman  (Oo.)  4S. 

*Where,  in  a  eoit  to  prevent  Interference  with 
an  easement,  there  is  a  controTers;  In  respect 
to  the  facts  neoeasary  to  be  proved  to  Mititle 
plaintiff  to  the  injohction,  both  parties  will  be 
restrained  from  interfarbijrnntU  a  trial  can  be 
had.-Seabo«rd  Air  UneTL  Oh  t.  OUva  (N. 
OJ268. 

INNKEEPERS, 

.*BetatUm  of  innkeeper  and  snest  held  not  to 
exist  between  Ihnke^per  conducting  bathhouse 
and  persona  using  same.— Walpeit  t.  Bohan, 
(Oa.)  181. 

IN  PAIS. 

Estoppel,  aee  "Estoppel,"  |  2. 

INSANE  PERSONS. 

O^nlw  evidence  as  to  Insanl^,  see  "Brldmoe," 
Fresomptions  as  to.  Insanity,  saa  "Erldanca," 

Soldde  of  Insared,  wUle  Insane,  see  *nnsnr- 

anee,"  H  9.  14. 
TestimonT  aa  to  tianaaetiona  wttih  penons  snb- 

seqnentljr  Incompetent,  ase  "Witnssses,"  I  1. 

INSOLVENCY. 

Bee  "Assignments  for  Baneflt  of  Gredltois"; 
"Bankroptcy." 

INSTRUCTIONS. 

In  civil  actions^  aee  "New  Trial,"  1 1;  "Trial,'* 
It  6-12. 

In  criminal  prosecutions,  see  "Orimlnal  Law,** 
I  14;  "Homldde,**  I  6. 

INSURANCE. 

Carrier  as  Insurer  of  safety  of  passouiers.  see 
"Carriers,"  {  C. 

Dismissal  of  action  against  insurance  company, 
see  "Dismissal  and  Nonsuit,"  I  1. 

Equitable  jurisdiction  of  action  to  vacate  poli- 
cy, see  "Eqnity,"  1 1. 

Presumptions  on  appeal  fat  acti<m  against  for- 
eign Insurance  company,"  see  "Appeal  and 
Error,"  «  21.  .  , 

PresumptionB  on  aimeai  or  error  in  action  on 
policy:  we  "Appeal  and  Error,"  |  21. 

I  1.    ZnsvnMOe  acants  and  bvolcers. 

Act  of  agent  changii^  date  for  payment  of 
premium  MM  bindine  on  Insurance  company.— 
Haglns  T.  Mtaa.  Life  Ins.  Go.  (B.  C)  823. 

i  2.   The  eomtraot  1b  geaeraL 

•Under  Civ.  Code  1895;  I  2089.  codified  In 
the  original  C^e  which  went  into  effect  In  1863 
(Code  iSeS,  I  2744),  and  OIv.  Code  1895,  §  2007 
et  8e<]..  held  that  contracts  of  fire  insurance  in 
Georgia  must  be  in  writing  and  signed  b;  the 
inmirer  or  some  person  authorized  to  sign  for  it. 
—Delaware  Ins.  Co.  T.  Pennsylvania  Fire  Ins. 
Ca  (Qa.)  &30. 

The  proper  place  for  the  signature  to  a  policy 
of  Gre  insurance  is  at  the  end  of  the  matter 
wh'oh  it  atteiitR.  bat  H  will  anOce  if,  wltii  the 
intent  to  oonstltnta  a  rigidng.  the  dgnatore  is 


inserted  In  another  j)lace.— Delaware  Ins.  Co-  v. 
Pennsylvania  Fire  Ina.  Co.  (Ga.)  330. 

A  vacancy  permit,  wliich  was  arantad  aad 
signed  by  a  reinsuring  comitany,  Iteld  aa  ae- 
knowled^ent  of  a  policy  of  the  number  stated, 
and  the  signature  to  each  permit  would  supply 
the  lack  of  signing  that  policy.— Delaware  us. 
Co.  T.  Pennsylvania  Plro  Ins.  Oo.  (Ga.)  S30. 

I  S.   pMnUma,  Amm,  and  aaaaaaaiBats. 

Iq  an  action  on  a  note  given  as  a  premium 
(or  aa  Insurance  policy  false  answer  in  appli- 
cation held  no  defttiae  where,  with  knowledge 
of  such  answer,  tiio  insurance  company  insisted 
that  the  policy  was  valid.— Doyle  v.  Hill  (8.  C) 
446. 


i  4. 


Asshra»« 

pafiey. 


■t  or  oOm*  tmaafar  of 


Assignment  of  policy  of  insurance  to  C  as 
benefidary  held  valli-Ogletres  v.  Ogletree  (Gt.) 

I  B.  0«meaIl«tl«B,  s«Ra«d«v.  a^aadsa- 
aMat*  n  gaaelssioa  of  pMxey. 

*An  agreement  for  an  immediate  cancellatim 
of  an  insurance  policy  without  the  five  dajrs' 
notice  required  1^  the  policy  could  be  Bboan 
by  the  acta  of  tlw  parties^Home  Ina.  Co.  of 
New  York  t.  Chattahoochee  Immber  Oo.  (Ga.) 
11. 

*An  officer  of  Insured  corporation  held  not  to 
have  implied  author!^  to  send  cance!hitl<m  of 
policy  to  Insurer  after  loea  and  thereby  defeat 
any  right  of  indemnity  which  had  accrued  to 
the  insured.— Home  Ins.  Oo.  of  New  Yoric  t. 
Ghattaboochea  Iiumber  Go.  (Gku)  11. 

*If  a  propodtira  tar  cancellation  of  polky 
by  sgreeDMnt  was  made  by  letter  aad  a  reply 
by  letter  was  relied  on  as  an  acceptance,  the 
reply  would  take  effect  from  the  time  It  was 
sent— Home  Ins.  Co.  of  New  Tork  v.  Chatta- 
hoochee Lumber  Co.  (Qa.)  11. 

*  Insurance  policy  construed  and  fcoU.  that 
cancellation  oould  only  oocnr  dther  hj  the 
exercise  of  the  right  on  the  part  of  the  hasored 
or  by  die  Insurer  on  five  days'  notice,  or  by  an 
agreed  cancelation.- Home  Ins.  Go.  of  New 
Xorfc  T.  Chattahoodiee  Lun^>er  Go.  (Ga.)  IL 

I  6>  AToMaaao  <tf  poUoy  fm  mlsrepw 
aeatatioa,  fvavd,  or  breaek  ef 
wavmaty  or  eoadltloa. 

*A  man  la  not  of  Intemperate  habits,  withis 
the  meaning  of  an  insurance  policy,  because  be 
occasionally  usee  intoxicating  liquors  and  oc- 
casionally to  excess.— Fludd  v.  Equitable  Ijfe 
Assur.  Sots.  (8.  G.)  762. 

False  swearing  by  Insured  as  to  one  of  two 
policies  held  not  to  'ritlate  the  other.— Williami 
V.  Virginia  State  Ins.  Co.  (Va.)  680; 

i  T.  Forfaitar*  of  volley  for  brwaoh  af 
pvmaiasasT  warvaaty,  ewvsaaat, 
or  eoaditloa  aabseqaeat. 

Where  a  policy  allowed  SO  days  for  taking  an 
inventory  and  opening  books  required  to  be 
kept  in  an  iron  safe,  and  a  fire  occurred  within 
30  days  after  the  policy  was  iasaed,  there  was 
no  breach  of  the  Inm-sue  clause— w.  P.  Paxka 
&  Co.  T.  Oontiuental  Ins.  Go.  (N.  OO  HT. 

I  8.  Estoppolt  walTor,  ar  aiji  aamaats 
aSeotiac  rlcbt  to  aTald  or  far- 
feit  poSoy. 

'Insurance  company  held  estopped  by  knowl- 
edge of  agent  to  assnt  forfeiture  of  life  poliQ- 
-Fludd  t;  Biuttable  Ufe  Assur.  Soe.  ^TC.) 
762. 


i  9.    Blska  aad  oaaws  af  loaa. 

*A  provlsi<Hi  limiting  an  laauier'a  UsUUty 
if  the  insured  die  Iqr  hfai  own  act,  whether  sans 

laa  sylUtaa. 
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or  Insane,  held  trIKI.— 71iaxt<n  t.  Hetroptdftta 
Ufe  Ina.  Ck).  (S.  0.)  419. 

*A  proTislon  llinlthis  Insnnr's  HaUUty  U 
tiunraa  died  by  hia  own  act  Md  not  to  incltide 
killing  by  accident  even  by  t3ie  act  of  the 
inaared.— Thaxton  t.  Hetnmidltan  Life  Ins.  Co. 
(N.  C.)  419. 

1 10.  Kotiee  «Md  pnof  of  loaa. 

*ObJectiona  to  form  of  proof  of  death  of  in- 
Bored  Acid  waived  by  Insurer.— ThaxtOD  T. 
MetropoliUn  Life  Ina.  Co.  (N.  0.)  419. 

f  11.  BlKki  to  psooMda. 

A  stipulation  In  a  policy  of  life  Inaorance 
held  merely  an  appointment  by  the  parties  to  tbe 
contract  of  a  person  who  may  collect  tbe  amount 
dae  tor  the  benefit  of  the  person  oltimately  en- 
^ed  thereto. — Ogletree  t.  Hutchinson  (Ga.) 

Where  an  application  for  a  imlicy  of  life  In- 
surance designates  a  named  person  as  tbe  bene- 
ficiary, and  a  policy  Is  issued  which  does  not 
contain  the  name  of  anr  beneficiary,  the  person 
named  in  the  application  la  to  be  treated  as 
the  beneficiary  of  the  contract.  Otherwiae,  if 
the  application  name  one  person  and  the  policy 
nam«  another,  and  the  tnlicy  be  accepted  hj 
the  faisared.— Ogletree  t.  HutcbinKm  (Oa.)  178- 

112.  Payment   or  dlsokarce,  eontrilra- 
tion,  and  svbrosation. 

A  stipulation  in  a  policy  of  life  insurance  that 
payment  of  the  amount  of  the  policy  to  any  rela- 
tive of  the  fnanred  belonging  to  a  designated 
class  will  discharge  the  company  from  liabUity 
Is  Talid.— Ogletree  t.  Hutchinson  (Qa.)  179. 

1 18.  Actions  on  poUoles. 

In  an  action  on  an  insurance  policy,  a  ver- 
dict for  plaintiff  held  properly  directed.— Home 
Ins.  Co.  of  New  York  v.  Chattahoochee  Lumber 
Co.  (Ga.)  11. 

l^t  negotiations  were  pending  for  cancella- 
tion of  policy  but  had  not  been  completed  be- 
fore a  fire,  was  no  defense  to  the  company  to 
a  suit  on  the  policy.— Home  Ins.  Co.  of  New 
Tork  T.  CbattMoochee  Lumber  Co.  (Ga.)  11- 

A  petition  held  to  show  that  a  contract  of  rein- 
■nrance  was  sighed.— Delaware  Ins.  Go.  t.  Penn- 
nylvania  Fire  Ina.  Co.  (Ga.)  830. 

•In  an  action  on  a  life  policy,  evidence  held 
infiufficient  to  overcome  the  presmnption  that 
the  insured,  who  was  found  dead  with  a  guu- 
ahot  wound  in  hln  side,  did  not  intentionally 
commit  salcide.— Thaxton  T.  Uetropolltan  Life 
Ins.  Co.  (N.  O.)  419. 

In  an  action  on  a  life  insurace  policy,  where 
the  answer  admitted  the  death  of  the  insured, 
the  insurer  cannot  object  to  proof  of  tbe 
death  of  insured,  presented  to  the  company,  as 
Insufficient.- Thaxton  t.  Metropolitan  Life 
Ins.  Co.  (N.  a)  419. 

Where  Insorer  denied  liability  for  breach  of 
an  iron-safe  clause.  It  could  not  also  plead 
plaintlfrs  failure  to  file  proofs  of  loss  as  a  de- 
fense.—W.  P.  Parker  &  Go.  t.  Cmtioaital  Ins. 
Co.  (N.  a)  717. 

1 14.  Mntual  benaftt  lunmue. 

A  certificate  made  by  the  treasurer  of  an 
insurance  company  as  to  the  mailing  of  notice 
of  assessment  held  inadmissible  as  hearsay  in 
an  action  for  ttie  wrongful  cancellation  of  an 
Insurance  policy.— DuflCy  r.  Fidelity  Mut.  Life 
Ins.  Co.  (N.  C.)  79. 

A  by-law  of  an  assessment  insurance  com- 
pany making  a  certificate  by  the  treasurer  or 
bookkeeper  conclusive  evidence  of  the  mailing  of 
a  notice  of  an  assessment  is  unreasonable  and 
invalid.— Duffy  t.  Fidelity  Mut.  Life  Ins.  Co. 
(N.  C.)  79. 


*A  by-law  of  an  assessment  iDsnranoe  com- 
pany providing  that  notice  of  an  assessment 
i^Z.  M  given  members  by  mail  is  valid.— Duity 
V.  Fidelity  Mut.  Life  Ins.  Co.  (N.  G.)  79. 

*To  sostain  a  forfeitarn  for  nonpayment  of 
an  assessment  held  that  It  was  incumbent  on 
the  insurer  to  show  that  notice  of  assessment 
was  malted,  properly  addressed,  snd  within  the 
time  fized.-I>uffy  t.  Fidelity  Unt.  Life  Ins. 
Co.  (N.  O.)  79. 

'Benefldary  held  not  entitled  to  pay  back 
assesaments  and  have  certificate  reinstated 
three  months  after  delinquent  assessment  be- 
came due.— Hay  v.  People's  Mnt.  Benev.  Ass'n 
of  North  Carolina  (N.  C.)  623. 

•Acceptance  by  beneficial  association  of  as- 
sessments after  they  became  due  held  not  a 
waiver  Ot  the  right  of  fortelture  for  the  sub- 
sequent nonpayment  of  an  assessment.— Hay  v. 
People's  Mut  Benev.  Aas*n  of  North  Caro- 
lina (N.  C.)  623. 

A  demurrer  to  a  plea  in  an  action  on  a 
benefit  certificate,  bluing  that  the  insured  com- 
mitted Buiddf,  and  died  from  tbe  effects  of  a 
pistol  wound  Infiicted  by  himself  with  suicidal 
intent  admits  that  the  insured  committed  sui- 
cide while  sane.- Plunkett  v.  Supreme  Conclave, 
Invroved  Order  ot  Heptasoi^  (Va.)  9. 

A  demurrer  to  a  plea  in  an  actimi  on  a  bene- 
fit certificate  held  to  admit  the  regular  enact- 
ment of  a  new  taw  which  became  operative 
retrospectively  except  as  to  rights  which  had 
become  vested  by  the  terms  of  tbe  certificate.— 
Plonkett  V.  St^reme  Conclave.  Improved  Or- 
der of  Heptasophs  (Va.)  9. 

•The  right  of  a  bea^eiaxy  in  a  mutual  bene- 
fit certificate  to  recover  thereon  AeM  d^ealed 
by  the  insured  committing  suicide  while  sane.— 
Plunkett  V.  Supreme  Conclave,  Improved  Order 
of  Heptasophs  (Va.)  9. 

INTENT. 

Element  of  offenses,  see  "Homicide,"  fS  2, 4. 
In  execution  of  bono,  see  "Bonds,"  {  L 

INTEREST. 

See  "Usury.** 

Disqualification  as  witness,  see  ''Witnesses,*' 

$  1. 

Liability  of  receivers  for.  see  "BecriveiB,**  |  2. 
Power  coupled  with  an  uiteres^  see  "Powers," 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  I  4. 

INTERLOCUTORY  JUDGMENT. 

Appealibllity,  see  "Appeal  and  ETrror,"  {  2. 

INTERPRETATION. 

Of  c<mtract,  see  "Contracts,"  I  2. 

INTERROGATORIES. 

To  jury,  see  "Trial."  i  14. 
To  witnesses,  see  "Depositions." 

INTERSTATE  COMMERCE. 

Begulation,  see  "Commerce." 


•Pebrt  auetated.  See  syllAbns. 
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INTERVENTION. 

la  actions  In  general,  aee  "Partiea,**  |  1. 

INTOXICATING  LIQUORS. 

Amendment  of  indictment  in  prosecuti<m  for 

offense  against  liquor  laws^  aee  "Indictment 

and  Information,"  f  G. 
Appellate  jarlsdiction  of  {lartlcular  courts  as 

to  validity  of  elections  as  to  liquor  licenses, 

see  "Courts,"  I  4. 
Enactment  and  validity  of  statutes  relating  to, 

see  "Statutes,"  S  1. 
Mandamns  to  compel  holdinc  of  local  option 

election,  see  "Mandamus."  8  1. 
Reception  of  evidence  in  prosecution  for  offense 

against  liquor  laws,  see  "Criminal  Law,"  S  10. 
Regulations  of  commerce,  see  "Craimerce,"  %  1. 
Special  or  local  laws  relating  to,  see  "Statutes," 

§  2. 

Subjects  and  titles  of  statutes  relating  to,  see 

"Statutes."  §  S. 
Use  of,  as  ground  for  avoidance  Of  bunrance 

policy, -aee  "Insurance,"  S  ft. 

I  1.   OOBBtttwttoBallty  of  met*  mmd  ordi- 
nances. 

Evidence  held  insufficient  to  show  that  the 
license  fee  authorized  by  Act  Aug.  10,  1806, 
for  the  ule  of  liquors  in  Irwin  county,  at 

t 20.000,  waa  necessarily  prohibitoryw— Olover  v. 
Itate  (Oa.)  692. 

i  2.   Xiooal  option. 

*nnder  the  express  piovislons  of  Acts  190S,  p. 
46.  authorizing  tne  organization  of  new  counties, 
the  local  prohibition  law,  prevailing  In  Dooly 
county,  immediately  became  of  full  force  and 
effect  in  the  count;  of  Crisp.— Moore  v.  State 
(Ga.)  327. 

i  3.  Offenses. 

*One  selling  intoxicating  liquor  in  a  county 
where  the  seUing  thereof  is  altogether  prohibited 
cannot  be  properly  indicted  for  the  statutory  of- 
fense of  selling  liquor  without  a  license.— Moore 
V.  State  (Ga.r  827. 

One  who  in  S.  county  receives  orders  for  liq- 
uors by  telephone  from  customers  in  C.  county, 
held  not  liable  under  Pen.  Code  1893,  S  4^. 
as  amended  by  Acts  1897,  p.  39,  for  illegal  sale 
In  C.  county.— Moore  v.  State  (6a.)  327. 

Under  the  express  provisions  of  the  act  of 
1905  (Acts  1905,  p.  authorizing  the  organisa- 
tion of  new  counties,  the  local  prohibition  law 
prevailing  in  Dooly  county  immediately  became 
of  full  force  and  effect  m  Crisp  oonnty,  and 
has  since  its  creation  undergone  no  cba^e. — 
Parker  v.  State  (Ga.)  829. 

*  Intoxication,  within  Code  1899,  a  82,  t  16 
[Code  1906)  i  928],  punishing  sales  of  liquors 
to  intoxicated  persons,  defined.— State  v.  Keth- 
ken  (W.  Vo.)  m 

I  4.  Criminal  proaeoutlonB. 

Where  there  was  sufficient  evidence  to  show 
that  defendants  were  guilty  of  an  illegal  sale 
of  liquors  within  the  statute  of  limitations,  but 
the  evidence  did  not  sufficiently  show  whether 
the  date  of  the  sale  was  prior  to  the  finding  of 
an  indictment  or  subsequent  thereto,  the  judg- 
ment will  be  reversed.— Bra^  v.  State  (Oa.) 
232. 

*An  Indictment  under  Pol.  Code  1895.  i 
1548,  and  Pen.  Code  1896,  S  4fil,  averring  that 
accused  did  sell  and  barter  Ignore  for  a  valuable 
consideration,  is  suffldentty  definite  as  to  tlie 
consideration.— Taylor  v.  State  (QaJ  474. 

On  trial  for  illegally  selling  intoxicating 
liquor,  the  jury  held  authorized  to  treat  the 
defense  that  accused  acted  as  agent  of  the 


Former 
nal  lAW,"  S 


er,  as  a  mere  subterfnge,  and  find  him 
Iltx  of  seUinc  tiu  liqnor^-wAins  r.  State 

[GaO  1045. 

Where,  on  a  trial  for  illmUy  sdling  liqaor, 
the  judge  is  satisfied  with  the  verdict  of  guilty, 
it  will  not  be  set  aside.— Gaskina  t.  State 

(Ga.)  1045. 

*On  trial  of  an  indictment  dialling  defendant 
as  a  licensed  dealer  in  liquors  with  having 
sold  or  ^iveo  liquors  to  an  Intoxicated  pei^ 
son  knowing  that  he  waa  iatoxicatad,  the  state 
must  prove  that  defendant  has  a  lleaae. — State 
V,  Nethken  (W.  Va.)  742. 

Proof  held  to  make  a  prima  fade  case  against 
defendant  as  a  licensed  liqaw  dealer.— State  w. 
Nethkeo  (W.  Va.)  742. 

IRON  SAFE  CLAUSE. 

See  ''Insutaiioe.*'  ||  7, 18. 

IRREPARABLE  INJURY. 

Ground  tm  injonction,  see  *lnJnnctIon,**  || 
1-8. 

ISSUES. 

Presented  for  review  on  appeal,  see  **Appeal 
•  and  Error,"  |  4. 

JEOPARDY. 

bar  to  prosecution,  see  **Crhnl- 

JOINDER. 

Of  offenses  In  Indictment*  aee  "Indictment  and 

Infonnatlon,"  i  S> 
Of  parties  In  dvil  actifmt  see  Tartiea,"  i  2. 

JOINT  TENANCY. 

See  "Tenancy  in  Oonunon.** 

JUDGES. 

See  'hurts'* ;  "Josticn  ot  the  Peace.** 
Grant  of  motion  for  new  trial  in  criminal  prose- 
cution in  vacation,  see  "Criminal  Law,"  |  2L 
Remarks  of  court  at  trial  in  criminal  prose- 
cation,  see  "Criminal  Law/'  |  8; 

JUDGMENT. 

As  estoppel  on  surety  of  guardian,  see  "Guar- 
dian and  Ward."  I  4. 

Decisions  of  courts  in  general,  see  "Oonrts." 
J  2. 

Jurisdiction  of  courts  in  general  to  render  judg- 
ment on  substituted  serrloe  of  pzocchl  see 
"CourtB,"  I  1. 

On  demurrer,  see  "Pleading,**  t  8- 

In  particulor  civil  actiont  or  proceedingt. 
See  "Garnishment."  %  1 ;  "Replevin,**  |  1. 
Foreclosure,  see  "Mortgages."  f  4. 
For  price  of  goods,  see  ''Sales,**  i  7. 
In  justices'  courts,  see  "Justices  of  the  Peace," 
I  8. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  |  29. 

To  enforce  vendor's  Ilea,  see  "Vendor  and  Pur- 
chaser," S  3. 

To  foreclose  lien*  sea  "Mechanics'  Laeaa,"  %  2l 


*FolMt  Muu»tat«L  8m  ^llabw. 
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Jn  ortmAwt  protmmHomw. 

See  "CrimihBl  Law,"  t  23. 
For  violation  of  mufiicipal  oidinaBoet  we  "Ma- 
aicipal  Oorporatlotia,"  |  5. 

S«e  "Appeal  and  Error." 

{  1.  Hatnre  sh<  essentials  In  (emeraL 

The  entry  or  levy  of  an  attachment  on  pereou- 
al  property  is  amendable  but  the  amendment 
will  not  relate  back  and  validate  a  Judgment 
rendered  on  an  attachment  entered  at  a  time 
when  no  legal  levy  appeared  to  have  been 
made^Albright-Prior  Co.  t.  Fadfie  fielUnt  Co. 
(Ga.)  2S1. 

In  attadiment  against  a  nonresident  execnted 
by  service  of  summons  of  gamishment,  the 
court  has  no  Jurisdiction  to  render  a  Judgment 
on  the  attachment  until  It  appears  from  the 
answer  of  the  nmishee  that  the  property  or 
effects  of  or  a  debt  due  the  defendant,  within 
the  jurisdiction,  have  been  seized  under  the 
aarnlahment.— Albright-Prior  Co.  v.  Pacific  Sell- 
ing Co.  (Ga.)  251. 

*Where  attachment  is  issued  against  two  de- 
fendftDts  and  is  levied  on  property,  and  the  en- 
try of  levy  simply  describes  the  property  as  the 
property  of  the  defendant  the  wt^  is  insuffi- 
cient as  a  basis  for  a  judgment  on  the  attach- 
ment against  either  defendant— Albrlght-Prior 
Co.  V.  Padfie  BeUtng  Co.  (Ga.)  261. 

*In  attachment  proceedinga  where  no  puwn- 
al  judgment  is  sought  the  levy  takes  the  place 
of  service  so  as  to  give  the  court  jurisdiction  to 
render  judgment— Albright-Prior  Co.  v.  Pacific 
Selling  Go.  (Oa.)  261. 

*A  judgment  was  not  void  because  the  action 
was  brought  in  the  name  of  the  Augusta  Drug 
Company;  there  bdng  no  allegatfoo  that  the 
aame  waa  a  corporation.— Glenn  t.  Augusta 
Drug  Co.  (Ga.)  10S2. 

Where  Judgment  is  rendered  against  a  defend- 
ant properly  served  and  represented  by  attorney, 
he  is  boond  by  the  judgment  in  the  hands  of  an 
InaoGoit  pnrdiaser.— Uateher  t.  Falaon  (N*  C) 
.  28A, 

*An  allegation  in  a  complaint  that  the  value 
of  timber  ronoved  from  plaintifiTs  land  was  $isn. 
and  a  prayer  for  relief  in  the  same  amount  heU 
not  to  preclude  the  court  from  giving  any  ap- 
propriate relief.— Davis  v.  WaU  (N.  0.)  85a 

I  8.   B  J  ooaf  esslon. 

A  debtor  held  estopped  by  acquiescence  in  a 
Judgment  by  coufeesion  and  the  niDQlng  of  the 
statute  against  the  claim,  to  set  m>  formal 
insufficiency,  under  Revisal  1905,  {  681.  of  the 
affidavit  on  which  the  judgment  was  based.— 
J.  S.  Martin  &  Son  v.  Briscoe  (N.  C.)  782. 

*Uader  Bevisal  1905,  |  681,  no  statement 
need  be  made  by  the  debtor  in  support  of  a 
Judgment  by  confession,  that  the  controversy 
18  real  and  the  proceedings  in  good  faith.— J. 
S.  Martin  &  Son  v.  Briscoe  (N.  O.)  782 

Code  1899,  a  60,  {  114  [Ann.  Code  1906,  I 
2065],  providing  that  when  a  Judgment  is  con- 
fessed It  shall  be  entered  without  delay,  is  di- 
rectory and  not  mandatory.— McDowell  Coun- 
ty Bank  v.  Wood  (W,  Va.)  768. 

I  3.   By  default. 

*DefendaDt  in  action  for  breach  of  contract 
held  not  entitled  to  judgment  on  counterclaim 
by  default,  since  complaint  was  a  denial  of 
coanterdalm.— Tilllnghast,  Styles  Co.  t.  Prov^ 
idence Cotton  MiUs^.  O.)  621. 

•Defendant  In  action  for  breach  of  contract 
of  aalo  koM  not  tntitled  to  Judgment  by  de- 


fault <m  counterclaim.  Where'  plaintUt  entered 
formal  denial  thereoL— Tlllinghast  Styles  Co. 
Providence  Cotton  Mills  (N.  C.)  621. 

I  4.    Om  motion  or  smmary  pvoeeedlnK* 

A  motion,  for  Judgment,  under  Code  1809,  c 
121,  i  6  [Code  1906.  S  87861,  must  indk«te  with 
reaB(»^I(B  certainty  that  toe  demand  is  that  of 
defendant— Andenon  v.  Fxinoe  (W.  Va.)  6S6. 

Where  the  person  giving  the  notice  of  a  mo- 
tion for  judgment  correctly  describes  himself 
aa  the  payee  of  a  note  sued  on,  the  word  "as- 
signee" added  to  hia  signature  to  the  notice 
be  ignored.— Anderson  t.  Prince  (W.  Va.) 

Insufficiency  of  a  notice  of  a  motion  for  Judg- 
ment under  Code  1899,  c.  121,  |  6  [Code  1900, 
I  8786],  for  the  amount  due  on  a  note  not 
under  seal,  is  not  cured  by  the  readizu:  of  the 
note  as  upon  oyer  thereof  demanded.— ^derson 
V.  Prinoe  (W.  Va.)  656. 

Failure  to  comply  with  the  statute  as  to  the 
docketing  of  a  notice  of  a  motion  for  Judgment 
Is  not  cause  for  quashing  it— Anderson  v.  Prince 
(W.  Va.)  666. 

Where  the  pwson  giving  a  notice  of  a  motion 
for  Judgment  oorrectiy  describes  himself  as  payee 
of  the  note  sued  on,  the  word  "aaalgnee"  added 


to  his  signature  of  the  notice  does  not  vitiate 
the  noticew— Anderson  v.  Prince  (W.  VaO  656. 

S  6.   On  trial  of  tssnes. 

A  motion  In  arrest  may  at  a  subsequent  term 
be  amended  by  adding  new  and  distinct  grounds 
of  attack.— A.  Leffler  &  Sons  t.  Union  Com- 
press Go.  (Ga.)  927. 

I  0.    Oponlnc  or  Taeatinc. 

A  motion  to  set  aside  a  judgment  is  amenda- 
ble by  the  addition  of  grounds  other  than  those 
taken  in  the  original  motion.— Albri|^t-Prior  v 
Co.  V.  Pacific  Selling  Co.  (Ga.)  261. 

A  party  lield  not  entitled  to  have  the  judg- 
ment against  him  set  aside  on  the  ground  that 
It  was  erroneous.— Becton  T.  Dunn  {S,  C)  101. 

S  7.  EonlUble  relief. 

Code  3S06,  c.  132,  S  7,  giving  infanU  right 
to  show  cause  against  a  decree  during  their 
minority  and  within  six  months  thereafter, 
does  not  give  additional  remedies  to  adults  to  a 
suit  to  show  cause  agaioat  a  decree,  or  extend 
the  time  in  which  they  may  do  so.— Poling 
V.  PoUng  (W.  Va.)  993. 

I  8.    Kercar  and  bar  «f  oaBaea  of  aotlom 
and  defenses. 

*A  denial  of  mandamus  on  the  ground  that 
the  railroad  Involved  waa  in  the  nands  of  a 
federal  receiver  held  not  to  preclude,  after  the 
discharge  of  the  receiver,  proceedings  involving 
the  same  matters  before  the  corporation  com- 
miBsiMi.^Wincheater  ft  8.  B.  Co.  t.  Gonuaon- 
wealth  (Va.)  692. 

S  9.    OonolnaiTenoBS  of  adjvdloatlon. 

'Defendant,  not  having  raised  an  issue  of 

titie  in  a  processioning  proceeding,  held  estopped 
by  the  judgment  from  denying  the  boundary 
thus  determined.— Davis  v.  WaU  (N.  C.)  350. 

$10.  laen. 

The  estate  of  a  surety  of  a  purchaser  at  a 
judicial  sale  held  not  entitled  to  exoneration 
by  having  the  Judgment  against  the  purchaser 
and  the  estate  of  the  auiity  enforced  asainat 
lands  previously  sold  by  the  purchaser.— Sipe  v. 
Taylor  (Va.)  542. 

i  11.  ForeiTii  Jndgments. 

*Where  a  foreign  judgment  obtained  by  fraud 
was  open  to  attack  by  the  judgment  defmd- 
ant  proceeding  in  equity  to  restrain  the  oa- 
f  orcemoit  thwM^  the  oouita  of  Nwth  ChroUna, 
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wotild  gire  faith 
_  .It,  thooKlk  it  gaT«  de- 
-Levin  T.  Oladrt^  (N. 


in  tn  action  on  the 
and  credit  to  the 
fendant  atmilar 
O.)  871. 

I II,.  SupeMloa,  MfMonMatt  mmA  n- 

An  entry  made  by  a  proper  officer  upon  an  ex- 
ecntion  issued  from  a  Judgment,  unless  recorded 
on  the  proper  execation  docket  will  not,  even 
as  between  the  inrtiea  to  the  Ju^pnent,  arreit 
tlie  runniiuc  of  the  dormancy  ■tatnte^Palmer 
T.  Inman  (Ga.)  229. 

An  equitable  petition  which  seeks  to  subject 
property  to  the  payment  of  a  dormant  judgment 
without  any  revival  of  the  Judgment,  and  with- 
out suing  upon  it,  its  properly  dismisBed. — 
Palmer  v.  Inman  (Oa.)  2!a. 

A  judgment  debtor  held  not  entitled  to  the 
vacation  of  a  jadgment  reviving  a  former  judg> 
ment,  the  e£Eect  of  which  would  be  to  defeat  the 
holder's  claim  by  a  plea  of  limitations. — Hatcher 
T.  Faison  (N.  O.)  284. 

Where  notice  to  show  cause  why  a  Judgment 
should  not  be  revived  is  served,  failure  to  defend 
gives  the  revived  judgment  no  more  efficatnr  than 
the  original  judgment  pos8essed.~HatcneT  v. 
Faison  7N.  O.) 

A  judge  having  before  him  on  appeal  a  re- 
fusal of  the  clerk  to  grant  a  motion  to  re- 
vive a  dormant  Judgment,  held  aathwized  either 
to  remand  or  himself  revive  the  Jadgment: — J. 
8.  Martin  A  Son  v.  Briscoe  (N.  C)  782. 

1 13>  AvtlOBs  an  Jvdsments. 

*A  defendant  in  an  action  on  a  judgment 
cannot  set  up  as  a  common-law  d^ense  that 
it  was  procured  throngh  fraud,— Levin  t.  Olad- 

stein  (N.  C.)  371. 

*A  defendant  In  an  action  on  a  judgment  may 
in  equity  on  a  proper  showing  obtain  an  in- 
junction, restraining  the  enforcement  Of  the 
judgmmt— Levin  T.  Gladstein  (N.  a)  871. 

*A  defendant  sued  on  a  Judgment  rendered 
by  a  court  of  a  sister  state  need  not  to  obtain 

relief  on  the  ground  that  the  judgment  was 
obtained  by  fraud  go  into  the  sister  state,  and 
enjoin  there  the  enforcement  of  the  Judgment, 
but  he  may  in  the  state  in  which  the  jad^pnent 
is  sued  on  obtain  such  relief.— Lerln  t.  Glad- 
stein (N.  C.)  371. 

*Under  the  Code,  a  defendant  sned  on  a 
foreign  judgment  may  set  up  the  equitable  de- 
fense that  the  judsment  was  procured  throngh 
fraud.— Levin  v.  Gladstein  (NT  C.)  371. 

In  computing  limitations  under  Code  1UU4, 
f  8577,  relative  to  limitations  against  an  action 
on  a  judgment  held,  under  the  facts,  that  a 
certain  period  should  be  excluded.— Davis  v. 
Roller  (va.)  4;  Bowman's  Ex'rs  v.  Same,  Id. 

An  execution  held  to  Iiave  been  "Issued"  under 
Code  1904,  §  8577,  relative  to  UmitationB  against 
an  action  on  a  judgment. — Davis  v.  Roller  (Va.) 
4;   Bowman's  Ex  rs  v.  Same,  Id. 

1 14.  PlMdlas   and   erlilenoo  of  JndK- 
ment  as  estoppel  or  defense. 

*Where  a  jadgment  is  sought  to  be  used  as 
an  estopitel  upon  the  parties  thereto,  a  certified 
copy  thereof  without  the  proceedings  prior  there- 
to is  not  admissible.- Patterson  v.  Drake  (Ga.) 
175. 

Where  in  a  second  suit  against  the  same  de- 
fendant by  former  plaintiffs  a  plea  of  res 
judicata  was  filed,  defendant  could  show  by 
extrinsic  evidence  that  the  question  passed 
npon  by  the  judge  in  the  former  suit  was  the 
same  as  that  now  in  issue. — Irvin  v.  Spratlln 
(Ga^  1087  i  Same  t.  Oallway  (Ga.)  1089; 


JUDICIAL  NOTICE. 

In  civU  actions,  Me  **]IMdteee.**J  1.       .  _ 
In  criminal  pnaeentlona.  aae  ^*CMinlBal  Iaw," 
f  & 

JUDICIAL  POWER. 

See  "Cooatitntional  Uwt"  I  & 

JUDICIAL  SALES. 

Oonfirmation  of  judicial  nle  as  dlBdsnre  of 
aoreties  of  purchaser  at  meh  sale,  see  '*Piio- 
cipal  and  Agent."  1 1. 

In  attachment  procsedlogs,  aee  "Attaduoent. 

I  3. 

Laws  relating  to  as  retrospective  laws,  see  "Coo- 

Btitutional  Law,"  §  6w 
Of  proper^  of  infant,  see  "Guardian  and 

On  execution,  aee  "Execution."  {  4. 

Persons  entitled  to  appeal  from  decree  directing 

resale,  see  "Appeal  and  Error,"  §3. 
To  enforce  vendor's  lien,  see  "Vendor  and 

Purchawr,"  S  3. 
To  fbrecIoM  mortgages,  see  "Blortgagea."  I  3. 

JURISDICTION. 

Amount  In  controversy,  see  ''Appeal  and  Erra',** 

E^ect  of  appearance,  see  "Appearance.** 
Want  of  jurisdiction  ground  for  relief  by  habeas 
cotpna,  see  **Habea8  Corpos,"  |  1. 

JnrUHetiiM  of  portUmlar  actiqiu  or  proceeiinf/t. 
See  "Divorce,"  I  2;   "Habeas  (3orpU8,"  f  2: 

"Mandamus,"  t  3. 
Criminal  prosecutions,  see  "Criminal  Iaw," 

To  abate  nuisance,  see  ''Nuisance,"  |  1. 

Special  iuriadictiom  and  juritdicHont  of  portie- 
ular  efoftej  of  eourta. 

See  "Equity,"  S  1. 

AgK^te^  Jurisdiction,  see  "Criminaf  Inw," 

Justices'  courts  in  civil  casea,  see  "JustMSs 

of  the  Peace,"  fi  2. 
Particular  courts,  aee  "Gonrts." 

JURY. 

Custody  and  conduct,  see  "Criminal  Law,"  | 

16;^'Trial,"  t  13. 
Disqualification  or  misconduct  ground  for  new 

trial,  see  "New  Trial."  |  1. 
Exemption  from  jury  duty  as  vested  right,  see 

"Constitutional  Law,"  (  4. 
Exemption  from  jury  duty;  laws  revcASng  as 

impairing  obligation  of  contracts,  see  **Con- 

stitutional  Law,"  S  5. 
Grounds  for  reference  Instead  of  trial  hj  Jury, 

see  "Reference,"  |  1. 
Hannless  error  in  rulings  relating  to,  see  "Ap- 
peal and  Error,"  S  24;  "Criminal  Law."  |  29. 
InstmctioBa  in  dvll  actions,  see  "TVial,"  || 

6-12. 

Instructions  In  criminal  proeecatUns,  see 
"Criminal  Law."  fi  14. 

Jury  trial  in  contempt  proceedlnca  for  die- 
obedience  to  orders  in  alunony  case,  see  ''Di- 
vorce," S  8. 

Questions  for  Jary  in  civil  actltma.  see  TTrial,'* 

6  6. 

Questions  for  jury  in  criminal  pTnsBfwIlinis.  see 

"Criminal  Lftw.^  fi  IS. 
Taking  case  or  qnestion  fnnn  inry  at  tzlai,  see 

"Trial,"  fi  6. 
Verdict  in  civil  actions,  seo  "Trial."  t  14. 
Verdict  in  criminal  prosecntiaUt  ass 

Iaw,"  f  17. 
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In  action  for  an  MfaneauinmeDt  of  dower,  de- 
mandant held  not  mtitlkl  to  a  jury,  under  Code 
GiT.  Froc.  1902,  il  274, 275^  except  to  determine 
specific  lOTMi.— Frimon  t.  JanUiu  (8.  G)  800. 

I  2.  QuUfloatlou  mt  Jwon  e»- 
emptdons. 

*A  huiband,  whose  wife  ii  lelied  in  fee  of 
real  estate  and  la  the  mother  of  children  bj  htm, 
is  a  freeholder,  and  dlgible  u  a  Joror,  oo^ 
witbatanditv  Const  art  10,  |  B^—BoOgta  V. 
Sod  them  B|'.  Co.  (N.  a)  418. 


mmA  oMRpenaatlom. 

*That  list  for  jury  wac  made  op  by  sapor- 
TisoTB,  and  not  bv  jnry  commissioners,  and  was 
canvassed  by  uem  in  Januarr  instead  of 
December  as  provided  by  Jury  Law  of  1902, 
held  not  to  affect  the  panel.— Hutto  v.  Sooth- 
em  Ky.  Co.  (S.  C.)  445. 

TJnder  Ta.  Code  1904,  |  3158,  \eU  proper  to 
draw  oat  by  lot  and  excuse  from  service  4 
of  the  panel  of  20  jnrora.— Dake  v.  Norfolk  & 
W.  By.  Co.  (Va.)  {M& 

Under  Ta.  Code  1904,  B  4018,  one  charged 
with  crime  held  not  entitled  to  complain  De- 
cause  a  jury  sanunoned  for  the  trial  of  an- 
other was  used  on  his  trial.— B^nett  v.  Com- 
monwealth (Tao  sea 

JUSTICES  OF  THE  PEACE 

presumptions  on  appeal  In  action  begun  in 
justice's  court,  see  ''Appeal  and  Error,^*  §  21. 

f  1.  KlKbts,  dvtles,  and  UaliUltlas. 

An  IndlctmeDt  against  a  notary  public  and 
ex  officio  joatice  of  the  peace  for  malpractice 
in  office  Mid  dannirable^HoheoBtein  t.  State 
(Ga.)  288. 

i  t.   CItU  JvHsdlotlon  and  nnthoritr. 

*A  defendant  in  a  jnstice  court  which  has  no 
jurisdiction  over  him,  who  files  no  plea  and 
makes  no  defense,  doed  not  waive  the  want  of 
jTirisdtctitm  by  testifying  as  a  witness  In  be- 
half of  plaintiff.— Maucb  v.  Rosser  (Ua.)  it2. 

'Where  one  who  had  furnished  materia)  to  a 
building  contractor  sned  him  and  the  owner  of 
the  property  in  a  justice  court  of  tlie  district 
where  the  land  was  located  and  the  owner  re- 
sided, and  the  contractor  resided  in  another 
county  and  did  not  plead  or  appear  a  judg- 
ment against  the  contractor  was  void.- Blauck  v. 
Roeser  (Ga.)  82L 

Under  acta  1900,  p.  63,  where  a  plaintiff  in 
a,  suit  before  a  justice  cites  the  defendant  to 
smswer  the  ctunplaint  In  an  action  on  a  note,  a 
copy  of  which  is  attached  to  the  sammons.  and 
the  copy  stipulates  tor  the  payment  of  $100  as 
principal,  and  10  per  cent  as  attorney's  fees, 
the  summons  being  silent  as  to  the  notice 
speciBed  in  the  act  it  is  not  a  salt  for  attorney's 
fees,  and  is  within  the  jurisdiction  of  the  Justice. 
— Godfree  &  DelUnger  v.  Brooks  (GaO  9S&. 

Where  pleading  in  an  action  before  a  jnstice 
against  a  railroad  was  to  recover  double  an 
overcharge  for  "failing  to  repay  an  overcharge 
within  thirty  days  after  demand,"  it  was  an 
action  for  penalty  not  within  the  jurisdiction 
of  the  joatlce.- Atlanta,  K.  &  N.  B.  Co.  t. 
SUppen  (Ga.)  1081. 

*Under  Const  art  4,  S  27,  and  Revisal  of 
1906,  §  1419,  a  jnstice  of  the  peace  has  no 
jurisdiction  of  an  action  for  damages  In  a  sum 
less  than  S200  for  breach  of  a  covenant  of 
warranty,  the  title  to  the  land  being  involved.— 
Brown  V.  Southerland  (N.  a)  lOij. 

*Action  for  loss  by  carrier  of  jewelry  taitended 
tot  sole  In  which  uie  amount  claimed  exceeded 


$S0,  hOd  net  within  the  jurisdiction  of  a  Justice. 
-Brick  V.  Atlantic  Coast  Lhw  R.  Co.  (N.  CO 
194. 

*A  justice  of  the  peace  Md  to  have  jurlsdie- 
tion  of  an  acUon  on  &  note  tor  f75  given  for 
the  purchase  price  Of  land.— Davis  T.  Brans 

(X.  C.)  344. 

*A  defendant  sued  in  justice's  court  on  a 
foreign  judnnent  may  set  up  the  equitable  de- 
fense that  niB  jndgmeot  was  procured  through 
fraud.— Levin  v.Oladstetn  (N.  G.)  871. 

*A  defaidant  in  justice's  court  may  interpose 
an  equitable  defense^LevIn  Gladstein  (N. 
a)  871. 

*Under  Const,  art  4,  I  27,  and  Bevlsal  1005, 
{  1420,  justices  of  the  peace  held  to  have  juris- 
diction of  all  actions  delicto  where  Uie  dam- 
ages demanded  do  not  exceed  |50.— I>uckw<»tii 

V.  Muu  cm.  o  ssa 

*Code  1899,  e.  CO,  |  48  [Ann.  Code  190& 
I  19091,  providing  for  consolidation  of  several 
demands  against  the  same  defendant,  does  not 
apply  where  the  aggregate  amount  would  ex* 
ceed  the  jurisdiction  of  a  justice.— McDowell 
Coant7  Bank  t.  Wood  (W.  Va.)  7B8. 

*The  holder  of  several  notes  may  maintain 
separate  actions  before  a  jnstice  thereon  where 
the  amount  of  each  does  not  exceed  his  juris- 
diction, and  if  consolidated  they  would.— Mc- 
Dowell Connty  Bank  v.  Wood  (W.  Va.)  753. 

I  3.    PrfMednre  in  oivU  onses. 

*An  entry  of  service  by  a  constable  on  a 
summons  issued  from  a  justice's  court  may 
be  set  aside  on  a  traverse  of  the  entry  duly  filed, 
but  it  cannot  be  collaterally  attacked.— Patter- 
son V.  Drake  (Ga.)  ITS. 

'Pleading  of  plaintiff  in  a  justice's  court 
will  be  construed  most  strongly  against  him^ 
Atlanta,  K.  &  N.  B.  Co.  v.  Shippen  (Ga.)  1031. 

It  was  no  ground  tot  reversal  that  when 
defendant's  counsel  was  making  his  conclud- 
ing annment  before  a  justice  the  magistrate 
allowed  plaintiff's  counsel  to  argue  as  to  an 
authority  cited.— Glenn  v.  Augusta  Dmg  Co. 
(Ga.)  1032. 

Where  an  acti<Mi  is  commenced  before  a  jus- 
tice, and  one  defendant  appears  before  the  re- 
turn day  and  waives  service  and  confesses  judg- 
ment and  the  justice  does  not  enter  judgment 
until  the  return  day,  it  does  not  render  the 
judgment  void.— McDowell  Connty  Bank  y. 
Wood  (W,  Va.)  753. 

i  4.   Review  of  prooeedlncs. 

Where  plaintiff  obtains  judgment  t)efore  a 
justice  ifhich  is  appealed  to  a  jury  in  the  super- 
ior court,  under  Civ.  Code  1895. 1 4472,  if  the  evi- 
dence demands  a  verdict  for  defendant,  the  judge 
may  direct  itr-Callaway  &  Truitt  v.  Southern 
Ry.  Co.  (Go.)  22. 

On  appeal  from  a  jnstice  to  a  jury  In  the 
superior  court,  where  plaintiff  fails  to  make 
out  a  prima  facie  case,  it  is  not  error  to  direct 
a  verdict  for  defendant.— Callaway  &  Truitt  v. 
Bonthem  Ry.  Co.  (C!a.)  23. 

The  court,  under  the  circumstances  of  this 
case,  heU  not  authorized  to  dismiss  the  petition 
for  certiorari.— Ansley  v.  Farley  (Ga.)  180. 

*The  losing  party  In  justice's  court  held  en- 
titled to  appeal  to  a  jury  in  the  justice  court 
or  appeal  to  the  superior  court,  or  bring  cer- 
tiorari.—Ansley  V.  Farley  (Ga.)  180. 

*An  instrument  purportiiur  to  be  a  bond  on 
appeal  from  a  justice  not  signed  by  the  surety 
is  fatally  defective. — Roberta  v.  Napier  Bros. 
(Ga.)  914. 

*It  la  easentlal  to  an  appeal  in  a  justice's 
court,  not  in  formal  pauperis,  tkat  the  appellant 
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ive  bond  and  Mearitj,  u  prorlded  by  (Mr.  Code 
895,  H  414a  44S&— Roberts  t.  Napier  Bcoa. 

(Ga.)  914. 

•Where  the  oncontradicted  erldence  demanded 
the  verdict  rendered  in  the  justice's  court,  It  was 
not  error  to  overrole  petition  for  certiorari.— 
Qoaglino  t,  Benedetto  (Ga.)  938. 

*Where  plaintiff  in  a  petiti<m  for  certiorari 
alleged  that  ber  attorney  marked  his  name  on 
the  docket  of  the  justice,  and  the  answer  of  the 
justice  does  not  verify  this  statement,  the 

Joint  is  not  before  th«  court. — Raymond  v.  Gar- 
en  (Ga.)  914. 

*Polnta  in  a  petition  for  certiorari  not  verified 
by  the  answer  of  tlie  maiMrate  fumiah  no 
lund  for  revervaL— Baymtmd     Garden  (Ga.) 


Where  an  action  is  brought  beton  a  justice 
to  recover  possession  of  land,  and  defendant 
appeals,  and  does  not  ai^>ear  and  his  appeal 


n^^catot    ElUU    uvea    uvk    A^^roaA     «uu  uad 

is  dismisaed.  it  ia  error  to  affirm  Jodgment  for 
plaintiff,  under  Code  1906.  H  9)19,  2109.— 
Qienowlth  T.  Eeenan  (W.  Ta.)  991. 

That  the  justice  after  the  trial,  bat  before 
jodgment,  expressed  to  an  attorney  tor  plain- 
tiS  his  intention  to  tender  judgment  for  him, 
but  later  gave  judgment  against  him,  does  not 
conatitnte  good  cause  for  not  having  obtained 
the  appeal  within  statutory  period.— McClung 
T.  Price  (W.  Va.)  996. 

An  appeal  from  a  judgment  of  a  jastice, 

runted  under  Code,  c.  00,  |  174  [Code  1906, 
2125],  after  statutory  ten  days  from  the  date 
of  the  judgment,  for  causes  wMch  coald  not  have 

Erejudiced  the  petitioner  if  reasonably  diligent, 
V  ^r*^^^^  diamissed.— McOlung  t.  Price  <W. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  f  6. 

KIDNAPPING. 

Sea  ''Abduction." 

KNOWLEDGE. 

Affecting  liability  of  telegraph  company,  see 
"Telegraphs  and  Telephones/*  I  2. 

By  master  of  dangers  to  serrant,  see  "Muter 
and  Servant,"  1  12. 

By  master  oC  defects  In  place  of  work,  see  "Mas- 
ter and  Servant,"  i  11. 

LACHES. 

Aftatinf  partiotiiar  rifrhta,  remedia,  or  pro- 
eeedtngg. 

See  "Cancellation  of  Instruments,"  f  2. 
Establishment  and  enforcement  of  trust,  see 

"Trusts."  t  6. 
Proceedings  for  probate,  see  "Wills,*'  I  2. 
to  set  aside  conv«yance  affected  win  nmry, 

■ee  "Usniy,"  1 1. 

UNDLORD  AND  TENANT. 

Corporate  power  as  to  leases,  see  "Gorpram.- 

tions,"  i  3. 

Lease  of  lands  of  Infant,  see  "Guardian  and 
Ward,"  I  2. 

Liability  of  lessor  of  railroad  for  breach  of  con- 
tract of  carriage,  see  "Carriers,"  {  4. 

Liability  of  lessor  of  railroad  for  injuries  to 
passenger,  see  "Carriers,"  {§  5,  6. 

Mining  leases,  see  "Mines  and  Minerals,"  I  1. 

Bailmad  leases,  sea  "Bailroada."  $  6. 


I  1.  Xmums  aaufl  agMemeats  In  KcnermL 

*If  a  boiise  be  leased  for  lawful  uses,  and 
the  drcomstancee  do  not  abow  the  transaction 
a  cloak  to  conceal  ths  illegality  of  the  contract, 
subsequent  knowledge  by  the  landlord  that  the 
tenant  haa  used  the  premises  for  an  illegal 
purpose  will  not  invalidate  the  teasb — ^Kessier 
V.  Pearson  (Oa.)  963. 

•The  words  "grant,"  "demise,"  or  "lease,"  in 
a  lease  tot  years,  creates  a  covenant  for  good 
titie  and  quiet  enjoyment  duriu  the  term, — 
Headley  v.  Hoopengamer  (W.  Va.)  74^ 

I  X.   Ludlord^  titte  and  rerevdoK. 

Where  a  landlord  entered  into  a  contract  with 
his  tenant  that  when  the  tenant  leaves  he  is 
to  leave  the  seed  out  of  16  bales  of  cotton  on 
the  place,  and  the  landlord,  sold  the  plantation 
and  transferred  "the  within  contract  to  tiie 
purchaser,"  tnch  fmner  owner  had  no  tight  to 
recover  the  cotton  seed  from  his  purchaser  and 
transferee  in  an  action  of  trover^— t.  John- 
son (Ga.)  935. 

I  8.   Terms  for  years. 

*A  lease  and  certain  options  therein  to  rwew 
and  to  purchase  the  pKRwrty  Held  terminated  by 
the  lessee's  faUnre  to  ^ve  notice  of  his  election 
to  renew  or  purchase  prior  to  the  expiration  of 
the  term  of  the  first  renewals— Atlanac  Frodnct 
Co.  T.  Dunn  (N.  C.)  299. 

UNOS. 

See  "Pnbllo  Lands." 

UPSL 

Of  devise  or  ktacy.  Ms  "WUls,"  I  4. 

LARCENY. 

Flfading  of  indictment  for,  see  ''Indictment  and 
Inf ormati<m,"  |  1. 

I  1.  OCeasM  mad  r—poaslMlitr  tkar^ 
for. 

•Where  one,  meaning  to  steal  another's  goods, 
frandnlentiy  prevails  on  the  latter  to  ddiver 
them  to  mm  on  the  understanding  that  the 

firoperty  In  them  Is  to  pass,  he  commits  neither 
arceny  nor  any  other  crime  by  the  taking,  un- 
less the  transaction  amounts  to  an  indictable 
cheaL— Welch  v.  State  (Ga.)  183. 

S  2.    ProseontlaB  and  ynnishmeat. 

•An  indictment  for  larceny  held  to  sufiBcient- 
ly  describe  the  property  stolen.— Frederic  t. 
Stats  (Ga.)  104^ 

UST  CLEAR  CHANCE. 

Application  of  doctrine,  see  "BaUioads,**  H 

10^  12. 

LAW  OF  THE  CASE. 

Decision  on  aj^eal,  see  "AmTOst  and  Bnor,'* 
|2& 

LEASES. 

See  "Landlord  and  Tenant.'' 

LEGACIES. 

See  "Wills." 

LEGISUTIVE  POWER. 

See  'Xionstitotional  Law,"  |  2. 
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LEGISUTURE. 

Competency  of  witness  In  examiwitiMi  hf  Iccli- 

ladve  conmittee.  aee  "WitncMe^"  f  1. 
Power  ot  taxation,       "atafttion,"  |  1. 

LETTERS. 

Bc«t  and  secondary  evidence,  Me  "Evidence," 
S  4. 

Cancellation  of  Instirance  policy  t^,  tee  "In- 

sarance,"  (  S. 
Crow-examination  of  witnta  o  to  contents  of, 

see  "Witneseea,"  I  2. 
Presontptions  as  to,  tee  "EMdence,".  i  2, 

LEVY. 

Of  attftcliment.  see  "Attachment,"  t  8. 
Of  ezecutlpn.  see  "Szecntion,'*  |  8. 

LEWDNESS. 

See  Tomlcation";  '^faMenlty." 

LIBEL  AND  SUNDER. 

Jarisdictlon  In  general  of  offense,  see  "Criminal 
Law,"  f  1. 

Slander  of  title  as  ground  for  settluc  aside  fore- 
dosore  aal^  see  ^HortnveB,''  |  8. 

LICENSES. 

For  mining,  see  "Mines  and  Minerals,"  11. 

For  sale  of  intoxicating  liquors,  see  **Intoxi- 
cating  liigaors,"  I  1. 

For  use  of  streets,  see  "Unnlcipal  Corpora- 
tions."  I  6. 

Imposition  by  mnnldpal  corporation,  see  "Mu- 
nicipal Corporatloos,"  $  6. 

Injuries  to  licensees,  see  "Railroads,"  ||  10,  12. 

Laws  exempting  from  as  unlawful  discrimina- 
tion, see  "Gonstitntional  Law,*'  |  7. 

Marriage  license,  see  "Marriage." 

Restraining  revocation  of.  see   Injunction,"  §  1. 

Special  or  local  laws  relating  to  licensing  snie 
of  Intoxicatinf  Uqnors,  see  "Statutes,**  |  2. 

LIENS. 

Estoppel  to  assert,  see  "Estoppel."  (  2. 
Mining  liens,  see  "Mines  and  MlneralB,"  8  2. 

Lietu  acquired  hp  particular  remedies  or  pro- 
ceedingt. 

See  ''Judgment"  1  10. 

ParHouIer  cfMfes  of  liena. 

See  "Mechanic's  Liens." 
Mortgage,  see  "Mortgages."  |  2. 
Vendor's  lien  on  lands  sold,  see  "Vendor  and 
Purchaser,"  8  8. 

Under  the  facts  htld  that  there  was  no  pref- 
erence  as  between  two  persons  to  whom,  in  a 
cbancery  suit,  liens  were  f^eo  on  lands  sold 
therein. — Davis  v.  Roller  (va.)  4;  Bowman's 
Ex'rs  T.  Same,  Id. 

LIFE  ESTATES. 

Sre  "Dower" ;  "Remainders." 
Creution  by  deed,  see  "Deeds,"  8  3. 
i;reaUon  by  will,  ses  "WUls,"  I  8L 

LIFE  INSURANCE. 

See  *'Insacanoe,"  IS  6^  9.  IS. 


LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 
Presumptions  on  appeal  resting  to,  see  "Ap- 
peal and  Error,"  %  21. 

Partioulur  action*  or  proceedings. 
Against  personal  representatives,  see  "Execntors 

and  Aaminiitrators,"  8  4. 
Criminal  prosecutions,  see  "Criminal  Law,"  I  8. 
On  judgment,  see  "Judgment,"  fi  13. 
Probate  proceedings,  see  "WUls,''  f  2. 


I  1. 


of  period  of  Uslt^ 


OoaqpatetiOH 

tlOB.  . 

•Where  a  snit  is  dismissed  and  a  writ  of  error 
Is  sued  out,  th^  statutorv  period  of  elz  months 
within  which  a  suit  which  has  been  dismissed 
may  be  renewed  does  not  run  while  such  writ 
is  pending.— Seaboard  Air  Lins  Ry.  v.  Randolph 
(Ga.)  47, 

•Since  tiie  passage  of  Acts  1882-8,  p.  104,  GIv. 
Code  1895,  iS782,  limitations  as  to  debts  of  a 
decedent  are  suQ>ended  between  tbe  time  of 
his  death  and  the  appointment  of  an  administra- 
tor, if  such  period  does  not  exceed  five  years.— 
Hawes  v.  Glover  (Ga.)  62^ 

In  an  action  by  a  purchaser  for  a  deficieocy  ta 
the  quantity  of  land  sold,  brought  more  than 
three  years  after  the  delivery  of  the  deed,  the 
court  held  reqnired  to  charge  as  to  the  principle 
that  tbe  cause  of  action  was  barred  by  Revisal 
1906,  8  895.  Bubsec.  9,  in  three  years  from  the 
time  aw  mistake  was  discovered  or  could  have 
been,  by  the  exercise  of  ordinary  dll^ence. — 
Peacock  t.  Barnes  (N.  G.)  99. 

•Under  Revisal  1905.  8  395,  subsec.  9.  a  cause 
of  action  for  mistake  held  deemed  to  have  ac- 
cmed  at  tbe  time  the  mistake  became  known, 
or  should  have  been  discovered  by  tiie  exercise 
of  ordinary  diligence. — ^Peacock  t.  Barnes  (M. 
C.)  99. 

•Under  Revisal  1906,  8  895,  subsec.  9,  a  cause 
of  action  for  a  deficiency  In  tbe  quantity  of  land 
sold  by  the  acre  held  not  as  a  matt^  of  law  to 
accrue  at  the  delivery  of  tbe  deed. — Peacock  v. 
Barnes  (K.  C)  99. 

A  married  woman  acquiring  a  r^ht  to  enta 
into  the  possession  of  real  estate  prior  to  the 
rasaage  of  Acts  1899,  p.  209,  c.  78,  amending 
Code  Civ.  Proc.  88  14&  163.  by  removing  the 
disability  of  coverture,  held  not  within  the  act. 
—Cherry  v.  Cape  Fear  Power  Co.  (N.  C.)  287. 

•Right  of  remaindermen  to  recover  property 
conveyed  by  life  tenant  held  barred  after  seven 

fears  from  life  tenant's  death. — Cherry  r.  Cape 
'ear  Power  Co.  (N.  C.)  287. 

Taxpayers*  action  to  compel  county  commls- 
sionets  of  S-  county  to  comply  with  Laws  1893, 
p.  4.30,  c.  448,  8  1.  as  amended  by  Taws  1895. 
p.  182,  c  131,  held  not  barred  by  limitations.— 
Jones  V.  Commissioners  ot  Stokes  Obuntr  (N. 
C.)  427. 

•An  action  for  damages  for  negligent  coi> 
struction  by  railroad  of  embankment  across 
natural  stream  may  be  brought  more  than  six 
years  after  construction. — Lawton  v.  Seaboard 
Air  Line  Ry.  (S.  O.)  128. 

•Where  a  person  taking  title  to  land,  part 
of  tiie  price  of  which  had  been  paid  by  another, 
recognizes  bis  rights,  limitations  do  not  run 
against  tbe  person  paying  such  portion  of  the 
price.— Miller  v.  Saxton  (S.  C.)  310. 

A  decree  rendered  against  the  estate  of  a  sure- 
ty on  a  bond  held  not  rendered  invalid  by  lapse 
of  time,  though  over  30  years  elapsed  from  the 
entry  of  a  judigment  on  the  bond  until  the  entry 
of  the  decree  determining  the  amount  of  the 
liaUllty  of  the  estate  of  the  surety  thereon. — 
Sipe  T.  Taylor  (Va.)  542. 
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LIQUOR  SELUNG. 

Bee  "IntozicatiDC  Uamn." 

LIS  PENDENS. 

Bffect  OD  limitation  of  pendency  of  other  pro- 
ceedings, see  "Limitation  of  Actions,"  |  1. 

Under  Code  1887.  {  8668  [Va.  Code  1004,  p. 
iSOS\  held  that  a  puTchaaer  of  lend  hwl  coA- 
■tractiTe  notice  of  an  attaehmeDt  th«r«ui. — 
Breeden  t.  Peale  (VaO  2. 

LIVE  STOCK. 

Carriage  of,  see  "Garrlers,"  I  2. 
Injuries  from  operation  of  r»UKoada»  see  "Rail- 
roads," I  13. 

LOCAL  ACTIONS. 

8ee  *Tenne,"  1 1. 

LOCAL  UWS. 

See  *'StatDte«,"  |  2. 

LOCAL  OPTION. 

Mandamus  to  compel  hcdding  of  local  option 
election,  see  "Mandamus,"  I  1. 

Traffic  in  intoxicatii^  liquors,  see  "Intoxicat- 
ing UQuon,"  I  2. 

LOCATION. 

Of  oonntr  aeat,  see  "Gonntlee,"  I  1. 
Of  raUroada.  lee  "Railroads,"  I  S. 

LOGS  AND  LOGGING. 

Compromise  and  settlement  of  agreement  re- 
lating to  timber,  see  "Compromise  and  Settle- 
ment^' 

Bxercise  of  right  of  eminent  domain  by  logging 
company,  see  "Eminent  Domain,**  |  8. 

Floating  logs  in  navigable  waters,  see  "Naviga- 
ble Waters."  I  2. 

Requirements  of  statnte  of  frauds  aa  to  con- 
tracts for  sale  or  removal  of  timber,  see 
"Frauds,  Statotea  of."  H  3,  6. 

Bestrainins  cutting  Of  timber,  see  "Injunction," 
S9  1.  2. 

Restraining  sale  of  timber,  see  "Injunction," 
S  2. 

Trespass  in  catting  and  removing  timber,  see 
"Trespass."  (  2. 

Where  a  deed  reserved  the  timber  widi  the 
light  to  remove  it  at  the  happening  of  certain 
event  Aeld  that  the  assignee  of  the  reservation 
was  not  liable  for  cutting  timber  before  the 
happening  of  such  event.— -Ormand  Min.  Co.  T. 
Bessemer  City  Cotton  Mills  (N.  C)  700. 

*A  reservation  of  timber  on  land,  contained 
in  a  deed  thereto,  held  not  affected  by  a  clause 
written  on  the  deed  after  delivery,  except  in  so 
far  as  the  grantee  and  his  assignee  were  entitied 
to  take  timber  from  the  land  for  mining  opera- 
tions.—Shenandoah  Land  &  Anthradte  Coal  Co. 
V.  Clarke  (Va.)  561. 

LOST  INSTRUMENTS. 

•Where  it  appears  from  the  record  of  a 
suit  to  restore  a  lost  deed  that  the  deed  was 
void  on  its  face,  tt  Is  error  to  decree  its  raatora- 
tlon.— Poling  t.  Poling  (W.  Va.)  993. 

•Poimt 


See 


LUMBER. 

'Lega  and  Logging." 


LYING  IN  WAIT. 

Homicide  by,  see  "Bonddde."  |  & 

LYNCHING. 

Tenne  of  proseentioD,  aia  ''CiInilBal  Xinw,**  |  2L 

MACHINERY. 

Liability  of  employer  for  defecta,  tea  ''Uaater 
and  Servant,*^  S(  11,  12. 

MALICL 

See  "HalldoDB  Fnwecntlon.'*  H  1.  2,  a 
Element  of  offenses^  see  "Homicide,**  H  5,  flL 

MALICIOUS  PROSECUTION. 

Distinjpished  from  abnse  of  process,  aee  **Fro- 
cess.    {  4. 

Harmless  error,  see  "Api>eal  and  Error,**  fl  29b 
Res  geotiB,  aee  ^Brldaice,"  |  3. 

I  1.  Wwat  qI  vmImiUo  M«aa. 

•An  instmction  that  to  constitnttf  malicioDa 
prosecution  there  must  be  want  of  probable 
caase  and  malice  Md  pnmer.— Qaltber  Car- 
penter (N.  O.)  62& 

I  2.  KbUim. 

•Evidence  of  advice  of  counsel  held  admisBl- 
ble,  in  an  action  for  malicious  proaecnti<m,  to 
rebut  malice.— Pittsburg,  J.  E.  &  B.  B.  Co.  t. 
Wakefield  Hardware  Co.  (N.  C.)  422. 

•In  an  action  for  malidoas  proeecation,  a.  de- 
finition of  malice  as  a  "disposition  to  do  Qie 
person  proaecoted  a  wrong  without  lenJ  ex- 
cuse" waa  not  jmjodidal  to  plaiotUE^— Oaitliet 
V.  Carpenter  (MTcC)  028. 

•The  malice  essential  to  aostaln  an  action 
for  malicious  prosecution  does  not  mean  person- 
al 111  will,  bat  a  wrongful  act,  knowingly  or 
intentionally  done,  without  Just  cause,  ooiiati- 
tutes  malice. — Stanford  t.  A.  F.  MeauA  Gro- 
cery Co.  (N.  C.)  815. 

I  8.  AotlMM. 

Evidence  in  an  action  for  mali<douo  proaecn- 
tlon  held  sufficient  to  go  to  tiie  jury  on  the 

iaeatl<m  of  probable  cause.— Pfttsbo^  J.  EI.  A 
!.  R.  Co.  T.  WakefioUl  Hardware  Ca  (N.  C) 
422. 

•In  an  action  for  mallcloua  prosecatloai.  eri- 
dence  that  the  jury  In  the  criminal  trial  were 
out  a  considerable  time  and  at  first  stood  sevoi 
for  acquittal  and  five  for  conviction  was 
mistible.— Galthttr  t.  Carpenter  (N.  O.)  62S. 

In  an  action  for  malicious  prooecntion  and 
maliciooa  abuse  of  process,  the  anbmission  of 
an  issue  keld  improper  tinder  the  pleadings 
and  evidence.— Stanford  v.  A.  7.  MeasIA  Gro- 
cery Go.  (N.  C.)  816. 

•In  an  action  for  malidooa  prosecution,  pnni- 
tlve  damages  held  not  recoveraUe  in  the  ab- 
Beaoe  of  actual  maUee.— Stanfwd  v.  A.  F.  Blet- 
sick  Grocery  Co.  (N.  C.)  S16. 

•In  an  action  for  malicious  prosecution,  the 
jury  may  allow  for  a  reasonable  attorney's  fee 
paid  by  plaintiff  in  the  caoe  In  which  he  was 

groseaited.— Stanford  v.  A.  F.  Uessick  GtooeiT 
o.  (N.  C.)  815. 

In  an  action  for  malicious  prosecntion.  an  in- 
struction as  to  the  effect  of  a  magiatrate  bind- 
Sm  ajUftbu. 
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ins  plalptig  ovw  to  coart  to  UMwer  for  crime, 
etc.,  AeM  emmeons.— Stanford  r.  A.  F.  Mesrid^ 
Grocerj  Go.  (N.  C.)  815. 

*In  an  action  for  malMoni  proaoeatton,  oir> 
tain  evidence  held  admlaaiUa  aa  tubitaativa 
testimony-— Stanford  r.  A.  F.  UeMkk  Gxooerj 

Co.  (N.  C.)  815. 

*Fact8  essential  to  be  proved  to  anetaln  an 
action  for  malicioni  prosaration  and  an  action 
for  malidona  abuse  of  proceas  datermfned^ 
Stanford  T.  A.  F.  Mesaick  Qrocerr  Co.  (N.  0.) 
815. 

MALICIOUS  TRESPASS. 

Sea  Treapaaa,"  |  8. 

MALPRACTICL 

JoaUee^  o_f  the  peace,  m*  "Jnaticea  et  tihe 

MANDAMUS. 

Denial  of  aa  bar  to  other  proceedlnc,  aee  "Judg- 
ment,** S  8. 

To  compu  aettiement  of  UU  of  exeeptloBi,  aee 
^'Crimtnal  Imw,"  |  27. 

I  1.  Hatwe  bmA  crovnda  In  iceiLenl. 

*nnder  Acts  1903.  p.  283,  c.  233,  the  conrt 
cannot  by  mandamus  compel  the  holding  of  a 
local  option  election  during  the  year  subsequent 
to  the  filing  of  the  petition  therefor,  nor  within 
90  davB  of  anj  city,  county  or  general  election. 
— Betta  T.  City  of  Raleigh  (K.  C.)  145. 

*Where  pending  mandamus  to  compel  the  hold- 
ing of  a  local  option  election,  authorized  by 
Acta  1903,  p.  288,  c.  233,  the  right  of  the  re- 
lator to  exact  performance  has  expired  by  lapse 
of  time,  the  writ  will  be  denied.— Betta  v.  City 
of  Raleigh  (N.  a)  145. 

'Taxpayers  of  certain  townships  In  a  connty 
held  entitled  to  maintain  mandamus  to  compel 
count?  commissioners  to  comply  with  Tjaws 
1893,  p.  430,  c.  448,  |  1,  as  amended  by  Laws 
1895,  p.  18%  c.  131,  providing  for  the  applica- 
tion to  townships  of  railroad  taxea.— Jonea  v. 
Conunlssionora  of  Stokes  County  (N.  O.)  427. 

*nnder  GIv.  Gode  1902,  f  1183,  mandamna  to 
require  countv  board  of  education  to  issae 
teacher's  certificate  is  not  the  proper  reme^  but 
appeal  to  the  state  board  of  education. — Green- 
ville GoIIese  for  Women  v.  Board  of  Edncation 
of  Oreen^a  County  (S.  C.)  132. 

*Tbe  ftata  tax  commissioner  as  relator  may 
bring  mandamns  to  compel  an  amessor  to  make 
an  aasessment  in  conformity  with  law.— State 
T.  Oraybeal  (W.  Ya.)  808. 

I  C  Smbjeota  and  pnrpoaea  of  relief. 

Where  defendant  was  convicted  of  a  felony, 
but  the  Jury  recommended,  under  Pen.  Code 
1805,  I  1036,  that  he  be  punished  aa  for  a  mis- 
demeanor, which  recommendation  was  approved 
by  the  trial  judge,  It  was  the  duty  of  the  ste- 
nographer, who  reported  the  case,  under  Pen. 
Code  1806,  I  981,  to  transcribe  his  notes  of  the 
evidence  and  charge  of  the  court  and  file  the 
same  with  the  clerk  of  court,  and  on  refusal 
BO  to  do  mandamna  would  lie.— Williams  v. 
Copley  (Oa.)  917. 

I  3.    Jniadletlon,  pvooeadlnKa,  and  re- 
Ue«. 

Where  applicatlim  for.  mandamus  to  the  or- 
dinary was  aubmitted  to  the  Judge,  and  he  de- 
nied It.  and  the  evidence  introduced  sustained 
the  finding,  and  the  law  was  properly  construed, 
the  Judprment  will  not  be  reversed/— Paulk  v. 
Greer  (OaO 


MANDATE 

Sea  "Mandamna." 

To  lower  court  or  decision  on  appeal  or  writ 
of  error,  sea  "Appeal  and  Error,"  {  2ft. 

MANSLAUGHTER. 

Sea  "Homklde,"  H  1,  6. 

MARK. 

signing  b7,  Ke  **Slinatnres.** 

MARRIAGE 

Bee  "Divorce";   "Husband  and  Wife." 

In  an  action  for  penalty  under  Revlaal  190S, 
I  2000,  for  niegally  leaning  a  marriage  liewae 
without  making  reasonable  inquiry  as  to  the 
age  of  relator's  daughter,  where  the  evidence 
was  uucoDtradicted,  the  question  of  "reasonable 
inquiry"  waa  one  of  law.— Morrison  v.  Teague 
(N.  C.)  621. 

*In  an  action  under  Revisal  1905,  S  2090, 
for  issning  marriage  license  for  the  marriage 
of  relator's  daughter  under  the  age  of  18  years, 
without  having  made  reaaouable  inquiry,  held, 
under  the  evidence,  that  defendant  failed  to 
make  reasonable  inquiry.— Morrison  v.  Teuoe 

(N.  o  m. 

MARRIED  WOMEN. 

See  "Huaband  and  Wife." 

MASTER  AND  SERVANT. 

Amendment  of  plendlntr  In  action  for  Injnrtea 
to  servant,  see  "Pleading,"  |  4. 

Applicability  of  instructions  to  evidence  in  ac- 
tion for  injuries  to  servant,  see  "Trial,"  |  9. 

Argum«Dt  and  c<mdnct  of  counsel  fo  action  for 
injury  to  servant,  see  "Trial,"  S  4. 

Assignment  of  wa^es,  see  "Assignments,"  S  2. 

Employment  of  Infant,  see  "Infanta,"  |  3. 

Harmless  error  in  action  for  breach  of  contmct 
of  employment,  see  "Appeal  and  Error,"  |  23. 

Persons  liable  for  Injuries  to  servant  cau8«>d 
by  operation  of  railroad,  see  "Railroads,"  (  9. 

Province  of  coort  and  jury  at  trial  in  action 
for  injuries  to  servant,  see  "Trial."  $  6. 

Questions  considered  on  appeal  or  error  in 
action  ftK-  injuries  to  servant,  see  "Appeal 
and  Error."  |  19. 

Requests  for  instructions  in  an  action  for  In- 
juriee  to  servant,  see  "Trial,"  8  10. 

Requirementa  of  statute  of  ftiinda  aa  to  con- 
tract of  employment,  see  "Frands,  Statute 
of,"  I  2. 

Special  interrogatories  and  flndinga  In  actiOD 

for  injuries  to  servant,  see  "Trial,"  j  14. 
Swindling  by  employe,  see  "False  Pretenses," 
Venue  of  prosecution  for  obtaining  advapcos 
under  contract  of  empiormcnt,  see  "Criminal 
lAW."  8  2. 

8  1.   The  relation. 

*In  an  action  for  breach  of  a  contract  of  em- 
ployment, an  instruction  that,  it  plaintiff  volun- 
tarily reeigned  and  was  paid  to  the  date  of  his 
residnation.  defendant  was  under  no  further  11- 
ability  to  him,  held  proper,— Ivey  v.  Bessemer 
City  Cotton  Mills  {N.  C.)  613. 

*Breach  of  material  stipulation  in  a  contract 
of  employment  which  disables  the  servant  to 
perform  or  resntte  In  hla  Inability  to  do  so  fnt^ 
□ishes  the  master  with  a  legal  excuse  for  the 
servant's  discharge.— Ivey  t.  Benemer  City 
Cotton  Mills  (N.  C.)  613. 
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*In  an  tctlon  for  breacli  of  a  contract  of 
employmeDt,  the  burden  was  on  defendant  to 
■how  a  good  leeal  excnaa  for  dladuuvinr  slain* 
tiff  — Iver      BoiMnier  Gity  Cotton  JUlUa  (N. 

a)  618. 

I  2.  SerrloM  and  eompnuatioB. 

In  a  prosecution  nnder  Acta  1903,  p.  00,  for 
fraudnlently  procuring  advaneea  on  the  faith 
of  a  labor  contract,  held  that  the  prenimptlon 
of  fraudulent  intent  arising  from  the  fact  that 
money  was  procnn^  on  ue  faith  of  the  con- 
tract and  the  aerrice  not  rendered  or  the  money 
raturaed,  waa  rebntted  and  a  convlctiMi  not 
aathorlied^^oward  t.  State  (Oa.)  288. 

That  the  minor  told  his  employer  that  he  bad 
yielded  to  the  command  of  a  stranger  to  go  to 
work  for  him,  is  no  excuse  in  the  absence  of  a 
showing  that  he  did  so  under  fear  of  duress 
rather  than  with  the  purpose  of  defrauding  his 
employer  in  accordance  witb  aprevlonsly  form- 
ed Intent— Anthony  t.  State  (Ga.)  479. 

An  allegation  in  an  aeeuaation  under  Acts 
1903,  p.  90,  that  defendant  obtained  from  prose- 
cutor  an  adTance,  ia  not  aoatained  by  proof  'that 
prosecutor  paid  a  debt  of  d^endant  to  a  third 
person,  secured  by  nor^iaga,  and  took  a  trans- 
fer of  the  mortgage  and  foreclosed  the  same.— 
Abrama  t.  State  (Ghi.)  497. 

Before  a  proeecnti<Mi  can  be  maintained  un- 
der Acta  100^  p.  90^  the  burden  la  on  the 
state  to  show  that  loss  or  damage  was  sustained 
by  the  hirer.— Abrama  t.  State  <Ga.)  497. 

I  3.  MMtw*a  UablUty  fur  lajvrie*  to 
s«rr»Mt— H«t»T«  amd  extent  Im 
ceaeral. 

*An  action  against  a  railroad  company  by  an 
employfi  for  recoTery  of  damagea  fbr  peraonal 
Injuries  cannot  be  Baatalned  where  a  contract 
was  entered  Into  in  another  state  releasing  the 
company  from  liability;  the  employ^  having 
no  cause  of  action  in  that  state.— <>annaday  t. 
Atlantic  Coaat  Line  R.  Co.  (N.  C.)  836. 

*A  contract  exempting  a  railroad  company 
from  liability  to  an  employ^  for  uMligence 
is  Totd.— Cannaday  v.  Atlantic  Coast  Line  B. 

Co.  (N.  C.)  836. 

*Tbe  employer  of  a  minor  la  charged  with 
notice  of  such  lack  of  capacity  as  is  usual 
among  minora  of  the  aame  age  so  far  as  the 
minora  age  is  or  should  be  known  to  the  em- 
ployer.—Bare  r.  Crane  Greek  Coal  &  Coke  Co. 
(W.  Va.)  907. 

*It  is  actionable  negligence  for  an  employer 
to  place  at  a  daugerons  employment  a  minor 
who,  though  instructed,  lacks  sufficient  age  and 
capacity  to  comprehend  and  avoid  the  dangera. 
—Bare  t.  Crane  Creek  Ccal  &  Cake  Co.  (W. 
Va.)  907. 

I  A.  Tools,   nuMUiiery,  an^lianees, 

and  places  for  work. 

*The  failure  of  tlie  owner  of  an  industrial 
plant,  operating  a  railroad,  to  equip  its  cars 
with  automatic  couplera,  held  negligence.— Hair- 
iton  V.  United  Statea  Leather  Co.  (N.  C.)  847. 

*It  is  the  duty  of  an  employer  to  exercise 
ordinary  care  to  provide  a  reationnbly  safe 
place  in  which  an  employd  is  required  to  work. 
— Low  Moor  Iron  Co.  t.  La  Bianca'a  Adm'r 

(Va.)  5,S2. 

I  5.   —  Metkoda  of  wnh,  nlea,  and 

orders. 

•A  rule  of  an  employer  established  for  the 
safety  of  the  employes  held  abroKiited. — Riles 
T.  Seaboard  Air  Line  Ry.  Co.  (N.  C.)  512. 


I  6. 


and  Instmotlnc 


—  Waminc 

aerrant. 

•An  employer  held  required  to  Inform  an  em- 
pluy6  of  the  danger  incident  to  tiie  work.— 


Low  Moor  Iron  Ok  t.  I«  Btaiicali  Adn'r 
(Va.)  SS2. 

*An  employer  Md  required  to  warn  an  em- 
ployA  engaged  in  mining  ore  of  the  danger  ro 
which  he  wonid  be  exposed  in  doing  the  work. 
—Low  Moor  Iron  Co.  t.  La  Bianca'a  Adm'r 
(Va.)  632. 

{  7.  —  Fellow  Mrranta. 

A  railroad  ccmdnctor  held  not  gnUty  <tt  n^li- 
gence  in  fiullnc  to  anticipate  that  intestate,  a 
trackman,  would  attempt  to  cross  from  a  paa- 
senger  to  a  flat  car  just  as  the  two  wa«  un- 
coupled, and  in  failing  to  take  steps  to  guard 
against  intestate's  injury  In  so  doing. — Jones  t. 
East  Carolina  B.  Co.  (N.  C.)  147. 

*The  fellow  servant  act  (Ptir.  Laws  1897.  p. 
83,  c.  56)  applies  to  a  mannfutarinr  eorpora- 
titm  owning  a  railroad.— Bird  T.  United  StatM 
Leather  Co.  (N.  C.)  727. 

*F«lIow  semnt  act  (Bevisal  190S.  I  2&<€) 
held  to  apply  to  a  manufacturer  owning  and 
operating  In  connection  with  its  plant  a  rail- 
road 12  or  14  milei  In  length,,  on  whidi  it 
operates  Its  own  can  and  ennnaa  with  ita  own 
crewa— Hairstm  t.  United  SUtea  Leather  Coh 
(N.  C.)  847. 

*Watchman  at  railroad  crossing  held  aigaged 
in  another  department  of  labor  from  fdlow  to- 
vants  running  a  train  aeroaa  the  ooaring  within 
Const  art.  9,J  15. — Betdunan  t.  Seaboud  Air 

Line  By.  (B.  U)  140. 

'Under  Const  art.  9,  I  15,  an  onployfi  of  a 
railroad  company,  injured  br  the  negligence  of 
a  superior  officer  Aeltf  antitleo  to  the  same  reme- 
dies aa  are  allowed  to  otiier  peraona  not  em- 
'  , — Bead  T.  Southern  By.,  Carolina  Ih- 
[on  (S.  a)  21& 

*A  mine  boaa  Aeld  a  ^ce  t^indpcd  and  not  a 
fellow  servant  of  an  employe.— Low  Moor  Iron 
Co.      La  Bianca'a  Adm>  (Va.)  532. 

•A  f(»eman  in  a  abme  quarry  held  not  to 
be  a  fellow  semnt  <rf  the  wmtanai.— Blad;a 
Adm'r  t.  Virginia  Putland  Cement  Cob  (Va) 
587. 

I  8.  Blalui  aanuned  Iv  aamuat. 

*A  master  Aeld  not  renionalbie  to  his  aerrant 
for  Injuries  sustained  because  of  defects  in 
a  tool,  when  the  defects  were  known  to  tho 
semnt,  or  coold  have  ben  known  by  ordinary 
care.— Banks  T.  J.  8.  Sdwfleld'a  Sooa  Co.  iGa.) 
939. 

Under  Private  Laws  1897.  p.  8S.  e.  56,  ft 
1.  2,  a  railroad  cannot  defeat  an  action  for  in- 
juries to  a  brakeman  caused  by  defect  in  pilot  of 
entrine,  on  the  ground  that  he  aasnmed  the  ri^k. 
-Biles  V.  Seaboard  Air  Line  By.  Co.  (N.  C.) 
C12. 

*Tbe  defenses  of  an  assumption  of  risk  aod 

contributory  negligence  held  not  available  to 
defeat  an  action  for  injuries  to  an  employ^— 
Hflirston  T.  United  States  Leather  Co.  (N.  C) 
847. 

The  rule  that  an  action  by  an  employ^  for 
injuries  because  of  the  negligence  of  an  em- 
ployer cannot  be  defeated  by  the  assnmptloD  of 
risk  and  contributory  negligesace  held  to  apply 
only  for  the  protection  of  an  employe  injured 
in  the  course  of  his  employment— Hairsttm  t. 
United  States  Leather  Co.  (N.  C.)  847. 

*In  an  action  for  an  injury  to  a  servant,  em- 
ployed in  a  quarry,  caused  by  falling  rock. 
neld,  that  the  risk  was  not  assumed.— BIack'< 
Adm'r  T.  Virginia  Portland  Gemoit  Go.  (Va.) 
587. 

*A  minor  entering  the  employmmt  of  aa- 
other  assumes  the  risk  of  such  apparent  danfcm 
as  he  is  capable  of  comprehenoing  and  avoid- 


•Volnt  annotated.  Sa*  ajrllahna. 
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E— Btre  T.  CraiM  Credc  Coal  ft  Obfce  Co. 
Vft.)  907. 

i  9.   ^—  0«mtrl1mi«vy    HecUcttmoa  ut 

*An  employ^  whose  duty  calls  bfm  at  freqn«irt 
Inttfrals  to  a  plaea  where  fellow  aerTantB  an 
shoTdinff  coal  from  railroad  cars  into  a  coal 
bin  Jkeld  nnder  no  IsffU  oUliation  to  gim  them 
notice  of  his  preaepceT  Benlotd  v.  Southern  By. 
Co.  (Oa.)  188. 

*Where  a  railroad  eondaetor  was  injare^  by 
falliDff  down  the  st^  of  a  depot  platform  at 
night,  the  railroad  company's  negligence  in  fall- 
ing to  light  the  platform  did  not  abeolve  blm 
from  the  obligation  of  osing  ordinarr  care. — 
Beard  v.  Soutbern  Ry.  Co.  (N.  C.)  60S. 

*The  drcamstances  under  which  a  violation 
of  a  role  by  a  servant  wUI  not  prednde  ra- 
covery  stated.— Haynes  v.  North  Carolina  B. 
Co.  (M.  O)  616. 

*A  servant  attmdliv  to  his  own  work  in  a 
cnatomary  manner  was  not  required  to  antld* 

eLte  the  negligent  act  of  coaervants.— Bird  t. 
nited  States  Leather  Co.  (N.  C.)  727. 

'Evidence  Aetd  to  show  an  employ^  guilty  of 
(xmtribatory  negligence  canalng  his  death.— 
Bolland       Seaboard  Air  Une  Ry.  Co.  (N. 

C.)  835. 

*Neglteence  of  an  ampIoy<  held  the  proximate 
caoae  of  Hia  accident  lasnltJng  In  bis  deatiL— 
Holland  v.  Seaboard  Air  Line  Ry.  Go.  (N.  O.) 
88S. 

*RaIIroad  company  held  liable  for  injuries  to 
watchman  at  erosslng  by  a  careless  inadvertence 
of  engineer  of  moving  train. — ^Betdiman  t.  Sea- 
boar^Air  Une  By.  (».  G.)  140. 

*That  a  servant  was  guilty  of  an  error  In 
Judgment  in  attempting  to  pass  around  a  movlt^ 
tram  or  in  stepping  out  of  his  way,  does  not 
relieve  the  master  man  liability  unless  the  coo- 
duct  of  the  servant  waa  the  proximate  cause  of 
the  Injury.— -Betchman  v.  Seaboard  Air  Une 
Ry.  (8.  C5  140. 

*RaIIroad  employ^  going  between  cars  to 
couple  or  uncouple  them  held  guilty  of  contribu- 
tory negligence  under  the  circumstances.— 
Southern  By.  Ca  v.  Simmons  (Va.)  400. 

A  railroad  employ^  had  the  right  to  presume 
that  the  railroad  company  would  conduct  Its 
business  with  reasonable  regard  to  its  rules  pre- 
scribing his  duties  and  with  reasonable  care 
for  his  safety  while  performing  his  duties  in 
coupling  and  uncoupling  can^Sonthem  By. 
Co.  V.  Simmons  (Va.)  458. 

f  10.         Pleadlnc  im  notloa  tta  lmi«- 
rt«s. 

*In  an  action  by  a  servant  for  personal  in- 
juries defense  of  assumption  of  risk  or  contribn- 
tory  negligence  must  be  pleaded  to  be  available. 
— Betcbman  t.  Sei^rd  Air  Line  By.  (B.  C.) 
140. 

*Complaint  in  action  for  personal  injuries 
Re/d  to  state  a  cause  of  action.— Burton  v.  An- 
denwn  Phosphate  &  Oil  Co.  (S.  0.)  217. 

A  declaration  in  an  action  for  personal  In- 
juries received  by  an  employe  keld  to  stifllelent- 
ly  state  a  cause  of  action.— Lane  Bros.  Go.  t. 
Beaktord  (Va.)  666. 

In  an  action  for  an  injury  to  a  servant 
while  employed  In  defendant's  quarry,  proof 
that  defendant  failed  to  inspect  the  quarry  was 
admissible  under  the  declaration  charging  neg- 
lect of  defOMiant  to  keep  its  quarry  safe. — 
Slack's  Adm'r  v.  Virginia  Portland  Cement  Co. 
(Va.)  587. 

I  11,  Erldenee  In  action  fov  Imjules. 

*In  an  action  for  injuriefl  to  a  servant,  evi- 
dence held  insufOcIent  to  show  that  the  gang- 


way from  wUch  tiie  lervant  fell  waa  in  a 
defective  condition.— Shaw  t.  Highland  Park 
Mfg.  Co.  (N.  C.)  432. 

*Injury  to  servant  caused  by  slipping  of  plank 
In  ungway  held  to  raise  no  presumption  of 
negligence  of  employer.—Shaw  v.  Higliland 
Park  Mfg.  Co.  (N.  a)  433. 

In  an  action  for  the  death  of  a  servant  cw- 
tain  evidence  held  properly  admitted  to  meat 
the  defense  of  contributory  negligence.— Haynes 
V.  North  Carolina  B.  Co.  (N.  c5  61& 

Bvidence  axaminad,  and  hM  to  aostaln  find- 
ing that  a  servant  vras  not  goilty  of  contribu- 
tory ne^nnee.— Bird  v.  United  States  Leather 

Co.  (iTTSom. 

*The  fact  that  a  servant  la  injured  by  the 
failure  of  the  machinery  furnished  by  the  master 
does  not  raise  a  presomptlon  of  n^igenee  on 
the  latter's  part— Oreen  v.  Catawba  Power  Co. 
(8.  a)  126. 

Failnre  of  persons  in  cbargtf  of  a  train  to  give 
notice  of  approach  at  a  railroad  eroaslng  li 

competent  to  show  negligence  in  an  action  by 
tbe  watchman  at  Chat  crossing  for  Injuries  re- 
ceived.— Betclunan  v.  Seaboard  Air  Line  By. 
(S.  G.)  140. 

In  action  by  servant  for  personal  injuries  evi- 
dence that  he  waa  discharged  by  defendant  for 
refusal  to  sign  release  of  damages  held  admissi- 
ble.—Young  V.  Seaboard  Air  Line  By.  (8.  C.) 
225. 

'Bvidoice  held  Insufflclent  to  show  negUgenco 
of  r^lroad  eanaiag  death  of  ero^yfi.— Norfolk 
ft  W.  Ry.  Go.  T.  McDonald's  Adm'z  (Va.)  554. 

*In  an  action  for  causing  tbe  death  of  an  em- 
idoye  of  a  railroad,  tbe  burden  Is  on  tbe  plain- 
tiff to  show  negligence  of  the  railroad.— Nor- 
folk ft  W.  By.  Go.  V.  McDonald's  Adm'x  (Va.) 
664. 

*If  a  master  1^  exerdae  of  reasonable  care 
eoold  hav«  ascertained  that  the  place  of  work 
was  not  safe,  that  Is  proof  of  anowle^  on 
his  part— Black's  Adm'r  t.  Virginia  Portland 

Cement  Co.  (Va.)  687. 

In  action  for  injuries  to  a  minor  employ^ 
resulting  in  death,  evidence  held  suffident  to 
go  to  the  jury  on  the  queation  ot  the  minor's 
negligence.— Bare  v.  Crane  Creek  Goal  ft  Coke 
Co.  (W.  Va.)  907. 

*The  burden  of  proving  that  a  minor  employ^ 
had  more  than  the  usual  capadtv  of  minors  of 
the  same  age  rests  on  the  emnloyv,  and  the 
burden  of  proving  the  mlnmr  had  lose  tiun  such 
usual  oapadty  rests  on  the  minor.— Bare  T. 
Crane  Craek  Goal  ft  Coke  Go.  (W.  Va.)  907. 

S  12.           Trial  In  Mtion  fo>  Injmries. 

An  Instruction  to  find  tor  plaintiff  if  he 
was  Injured  by  the  defective  condition  of  a 
machine  at  which  he  was  working,  held  not 
erroneous  as  eliminating  material  issuea.— Cot- 
ton V.  Highland  Park  Mfg.  Co.  (N.  C.)  358. 

*In  an  action  by  a  servant  for  personal  in* 
juries,  evidence  had  not  to  require  a  nonsuit 
on  tbie  ground  that  there  was  no  evidence  of 
defendant's  negligence.— Hicks  v.  Naomi  Falls 
Mfg.  Co.  (N.  C.)  411. 

*In  an  action  by  a  servant  for  personal  in- 
juries, evidence  held  not  to  require  a  nonsuit 
on  the  ground  of  contributory  negligence.— 
HickB  V.  Naomi  Falls  Mfg.  Co.  (N.  C.)  411. 

In  an  action  by  a  servant  for  personal  in- 
juries, an  instruction  as  to  giving  warning  of 
a  change  in  tbe  machine  used  held  not  erro- 
neous as  setting  up  the  old  machine  as  a  stand- 
ard of  excellence.— Hicks  v.  Naomi  Falls  ilte. 
Co.  (N.  C.)  411. 

*In  action  for  Injuries  to  fwrvant  whether 
be  was  guilty  of  negligence  held  a  question  for 
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the  J1117.— Shaw      Hlriiland  Park  Ufg'  Co- 

(N.  d)  433. 

In  an  action  for  injarles  to  a  railroad  con- 
ductor, an  inatmction  as  to  the  care  regnirad  at 
plaintiff  M4  ernmeoni.— Beard  Soatnem  Bf^ 
Co.  (N.  a)  tsocs. 

In  an  action  for  injuries  to  a  railroad  con- 
ductor by  falling  down  the  stepe  of  the  depot 
platform  at  night,  an  error  in  an  instruction 
Aeld  cured  by  a  sabseqaoit  instmction. — 
Beard  v.  Soathem  By.  Co.  (N.  a)  606. 

*In  an  action  for  injuries  to  a  railroad  am- 
anetor  by  falllnc  down  the  steps  of  a  depot 
platform  at  nifffit,  whether  he  waa  guilty  of 
contributory  negllffence  held  for  the  loTy.— 
Beard  v.  Southern  Ry.  Co.  (N.  O.)  605. 

*In  an  action  against  a  railroad  for  injuries 
to  a  brakeman,  tlie  brakeman  held  not  gailty  of 
oontrlbatoiy  negligence  aa  a  matter  of  law. — 
Biles  T.  Seaboard  Air  Line  By.  Co.  (N.  O.)  612. 

*Itt  an  action  for  the  death  of  a  locomotive 
engineer,  Md  a  QQestion  for  the  jary  whether 
a  rale  requiring  an  engineer  to  bring  his  eogioe 
unier  control  when  approaching  a  switch,  In 
the  absence  of  a  switch  light,  was  in  force. — 
Haynes  t.  North  Oarolina  B.  Co.  (N.  C.)  616. 

*Plaintlfl  held  entided  to  have  question  of 
of  aHserrant  snbmltted  to  thejnry.— 

'   -  "        -     -      -      J  (jlj  ^ 


Bird  T.  United  Btatea  Leather  Co.  (N. 

In  an  action  for  injories  to  a  servant,  motion 
for  new  trial  for  Insufficiency  of  the  evidence 
heUJ  properly  overruled. — Reed  v.  Southern  By., 
Carolina  IHvision  (S.  0.)  218. 

*"Safe  and  saitable"  appliances  as  used  In 
charge  conBtnied.r-DaTlB  v.  Northwestern  B. 
Co.  fS.  C.)  52«. 

Inatmction  as  to  dn^  of  railroad  In  famish- 
Ing  cars  for  use  of  Its  employ&i  held  proper.— 
Davia  v.  Northwestern  B.  Co.  (S.  C.)  tm. 

*InstraetIon  as  to  assomptlon  of  risks  held 
sabstantially  In  the  language  of  Const,  art.  9, 
1 16.— Davis  V.  Northwestern  R.  Co.  (S.  C.)  626. 

An  instmction,  in  an  action  for  personal  In- 
juries received  by  an  employ^  held  to  limit  the 
duty  of  the  employer  to  the  exercise  of  ordinary 
and  reasonable  can.— -Lane  Bros.  Co.  r.  Seak- 
ford  (Va.)  566. 

la  an  action  for  an  injury  resulting  in  the 
death  of  a  servant  while  employed  in  defend- 
ant's quarry,  held  that  it  was  for  the  jan  to 
determine  wfaethw  or  not  the  negligence  of  dc^ 
(endant  was  the  proximate  cause  of  death.— 
Black's  Adm'r  t.  Virginia  Portland  Cement  Co. 
(Va.)  687. 

In  an  action  for  an  injury  resulting  in  the 
death  of  a  servant  while  working  in  defendant's 
quarry.  Acid  that  it  was  for  the  jury  to  de- 
termine whether  defendant  could,  by  the  exer* 
else  of  reasonable  or  ordinary  care,  have  known 
of  the  danger  to  which  deceased  waa  subjected. 
— Black'a  Adm'r  r.  Tirginla  Portland  Cement 
Co.  (Va.)  587. 

*In  an  action  for  an  Injury  resulting  In  the 
death  of  a  servant  while  ^ployed  in  defend- 
ant's quarry,  held  that  It  was  for  the  jury 
to  determine  whether  or  not  deceased  was  guilty 
of  contMbatory  nM:ligence.—B  lack's  Adm'r  v. 
Virginia  Portland  Cement  Co.  (Va.)  587. 

lis.  XdmblUtles   for   Injuries   to  tlitrd 
persoma. 

*Where  a  petition  alleged  that  defendant 
engineer  was  an  employ^  of  defendant  com- 
pany, and  they  were  sued  Jointly,  it  was  neces- 
sary that  the  liability  of  the  servant  should 
appear;  but  such  liabili^  does  appear  where 
me  evidence  shows  that  the  agent  had  failed 
to  naa  reasonable  diligence  in  bis  duty  and 


such  misfeasance  resulted  In  an  Injury  to  plain- 
tiff.—Soathem  Ry.  Co.  V.  Reynolds  (Ga.)  1039. 

An  objection  that  tiie  court  failed  to  charge 
the  law  applicable  to  a  joint  action  against 
a  matter  and  servant  which  would  anthoriie 
a  wdict  against  both  jointly  ia  not  well  taben 
where  thia  quMtion  was  folly  covered  by  an 
instmction  more  favorable  to  the  defendant 
than  he  was  entitled  to.— Sonthem  By.  Co.  t. 
Reynolds  (Qa.)  1039. 

Where  the  court  instracted  that  plalntifl 
Insisted  tiiat  the  person  who  did  the  act  en 
which  the  action  was  based  was  a  aervant  itf 
defendant,  which  defendant  denies,  and  that 
the  jury  were  to  say  what  the  facta  were,  is 
not  erroneous  aa  restricting  the  jury  to  the 
question  whether  audi  person  was  In  the  em- 
ploy  of  defendant,  ana  if  he  was  not,  that 
the  defendant  would  not  be  liable,  and  if  be 
was,  tlien  d^endant  might  or  might  not  be 
liable^Footo  t.  K^ey  (Oa.)  lOiS. 

*In  an  action  against  a  railroad  for  an  is- 
sault  on  a  servant  oy  a  yardmaater,  tlie  test  u 
to  the  rallroad'a  liability  for  the  assault  dete^ 
mined.— Roberta  t.  Soathem  By.  Oo.  (N.  G) 

609. 

1 14.  Interf  ennee  wltk  tko  relaiiOK  hf 
tUzd  persvna. 

Svtdence  held  to  sustain  a  conviction  for  ea- 
tidng  away  a  servant  during  the  term  of  bii 
employment— Hndgins  v.  State  {Otu}  4SXt. 

MAYOR. 

See  **Munlcipal  Corporations,"  H  4.  6. 

MEASURE  OF  DAMAGES. 

See  Damagea,"  |  3. 

AppUcabilihr  of  instructions  to  case  as  to.  see 
^Trial,"  f  9. 

For  breach  by  seller  of  contract  for  sale  ol 
goods,  see  "Salea,"  |  8. 

For  breach  of  contract  tor  sale  of  land,  see 
"Vendor  and  Purchaser,"  {  3. 

For  delay  or  failure  to  ddiver  telegram,  see 
"Telegraphs  and  Telephonea,"  |  8. 

For  tanng  of  or  Injury  to  prop^tr  in  exer^ 
fit  right  of  eminent  domain,  see  **Bnilnent  Do- 
main,** I  4. 

For  wrongful  attachment  see  "Attadmtent 

MECHANICS'  LIENS. 

9  1.  Rlcht  to  Uea. 

*PetIdon  auboontractor  to  foredoae  a  ma- 
terialman's lien  on  real  estate  held  not  to  set 
forth  a  cause  of  action^— General  Sux^ly  Ga  v. 
Hunn  (Oa.)  9Err. 

*Where  a  materialman  furnishes  material  to 
a  subcontractor,  who  has  no  contractuAl  re- 
lation with  the  owners  of  the  realty,  he  doe* 
not  thereby  acquire  a  lira. — Qeneral  Sundy  Ca 
V.  Hunn  (Oa.)  967. 

S  2.    Eaf  oreoment. 

•There  can  be  no  valid  judgment  of  foredosnn 
of  a  mateiialman*B  lien  In  the  absence  of  a  valid 
judgment  against  the  contractor  for  Uie  price  of 
the  material  sold  to  him. — Maock  t.  Bosser 
(Oa.)82. 

MEETINGS. 

Of  stockholders,  see  "Corporationa,**  f  2. 


MEMORANDA. 

Beqnired  by  statute  of  frauds, 
Statute  of."  i  4. 


"Frauds, 
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MENTAL  CAPACITY. 

Of  «Mtetor,  Mt  •^Ul«,"  I  L 

MENTAL  SUFFERING. 

Element  of  damages,  Me  "Damages,"  {  1. 
Element  of  dainagea  tor  delaj  or  failare  to 

deliver  telegram*  Mt  "Telegruha  and  Tele- 

pbonei,"  iT 

MERGER. 

Of  canse  of  action  In  Jndgmmt,  lee  "Judgment," 
18. 

MILEAGE  BOOKS. 

Gonttmction  of  conatitational  ptotUIodb  re- 
lating to  issuance  of,  lee  "Constitutional 
Law"  t  1. 

Lawa  im>Tlding  for  iasaaoce  of  aa  denial  ot  due 
pzocemi  of  law.  tee  **Constitational  Law,"  |  & 

MINES  AND  MINERALS. 

Adverae  poaaearion  of  minerala  in  plaea,  aee 

"Adrerae  PoaaessiDn."  f  1. 
Injuries  to  serranta  in  mines,  tee  "Master  and 

Servant,"  t  6. 
Parol  or  extrinsic  evidence  to  vary  mining  ctm- 

tracL  see  "Evidence,"  I  10. 
Sale  of  mineral  landa  of  wards,  aee  '*Gnardlan 

and  Ward,"  I  2. 
Time  for  perfonnanoa  of  mining  contract,  aee 

"Contracts,"  |  2. 

I  1.  Title,  omtTeTMoes,  and  oovtraeta. 

Evidence  held  to  snow  no  Bnch  forfeiture  of 
an  oil  lease  by  the  lessees  as  would  cause  the 
property  to  revert  to  the  infants. — Headley  v. 
Hoopengamer  (W.  Ta.)  744. 

*Undei  the  ordinary  oil  and  gas  lease  the 
lessee  baa  no  vested  estate  in  the  oil  and  gas 
nntil  it  is  discovered ;  but,  when  found,  the 
right  to  produce  becomes  a  vested  right,  and 
when  extracted,  the  title  vests  in  the  lessee, 
and  the  conslaeration  paid  is  rent  for  the 
leased  premises.— Headley  v.  Hoopengaraei  (W. 
Va.)  744. 

When  an  oil  lease  is  given  in  consideration 
of  one-fifth  of  one-eigbth  of  sJl  the  oil  produced 
as  n^alty,  and  the  lessor  agrees  to  accept  one- 
fifth  of  one-sixteenth,  be  vill  be  estopped  to 
claim  more  than  that  amount  as  against  t^e 
parties  to  such  agreement  and  those  acquiring 
an  interest  subseQuently  thereto.— Headley  v. 
Hoopengamer  (W.  Ta.)  744. 

A  contract  which  showa  oa  Its  face  that  tbe 
anbject  ci  sale  was  a  portion  of  a  vein  of  coal 
lying  partly  udder  a  certain  tract  of  land  held 
not  to  include  oUier  veins  of  coal  in  said  tract 
which  were  not  known  at  the  time.— Armstrong 
T.  Ross  (W.  Ya.)  895. 

For  injury  to  land  by  the  escape  of  natural 
cas  from  a  well  thereon,  drilled  and  abandon- 
ed tq^  a  lessee  for  oil  and  gas  purposes,  the 
lessor  has  a  right  of  action  against  the  lessee. 
— Talbott  T.  Southern  Oil  Co.  (W.  Ya.)  1000. 


i  s. 


OperatifPH  of  mlaes,  quxrlea,  mmd 
wella. 


*SerTioes  in  caring  for  a  mining  property  Aeld 
to  create  no  lien  folhnring  the  proper^.— Mor- 
rison V.  New  Haven  ft  Wilkeraon  Min.  Co.  (N. 


O  Oil. 


See  "Intents^"- 


MINORS. 


MISDEMEANOR. 

See  *KMmlnal  Iaw."  |  2& 

MISREPRESENTATION. 

See  "False  Pretenses" ;  "Fraud." 
By  insured,  sea  "Insurance,"  f  0, 

MISTAKE. 

Effect  on  limitation,  we  "Limitation  of  Ac- 
tions," f  1. 

Qround  for  new  trial,  see  "New  Trial,"  {  1. 

Recovery  of  payments  made  by  mistake,  see 
"Payment,"  18. 

MITIGATION. 

Of  damages,  see  "Damagea,"  |  1. 
Of  damages  for  breach  w  contract  of  carriage, 
see  "Carriers,"  I  4. 

MONEY  RECEIVED. 

Recovery  of  payment  in  general,  aee  "Pay- 
ment,'^ 8  3. 

Recovery  of  price  paid  for  land,  see  "Yendor 
and  Purchaser,"  8  4. 

MONOPOUES. 

Orants  of  privileges  or  immunitlea,  see  "Con- 
stitntional  Law/'  S  7. 

I  1*  Trasta  and  other  eoasUBatlons  Ik 
restraint  of  trade. 
•Contract  of  plaintiff  to  sell  term  machinery 
only  to  d^endant  in  a  certain  territory  and  by 
defendant  to  buy  exclusitely  of  plaintiff  JieJd 
not  a  monopoly  in  violation  of  Oiv.  Code  1902, 
fi  2846.— Walter  A.  Wood  Mowing  ft  Reaping 
Co.  V.  Greenwood  Hardware  Co.  (8.  a)  878. 

MORTGAGES. 

By  husband  releasing  dower   of  wife,  see 

"Dower,"  S  1- 
By_or  to  married  woman,  see  "Husband  and 

Wife,"  I  2. 

Competent  of  witness  in  foreclosure,  see  "Wit- 
nesses," {  1. 

In  fraud  of  crediton,  see  "Fraudulent  Con- 
veyances." 

Of  personal  property,  see  "CSiattel  Kfortgages.** 

Of  separate  property  of  married  woman,  see 
"Husband  and  Wife,"  S  2. 

Signing  by  mark,  see  "Signatures." 

Subrogation  to  r^fats  of  mortgagee,  see  "Subro- 
gation." 

Usurious  mortgages,  see  "Usnry,"  }  1. 

I  1.   Beanialtes  and  TaUdity. 

*A  seal  Is  not  necessary  to  the  validity  of  a 
mortgage. — Hawes  v.  Glover  (Ga.)  62. 

*A  mortgage  is  valid  as  between  the  parties 
without  any  attesting  witnesses,  and  without 
being  recorded. — Hawes  v.  Glover  (Ga.)  02, 

I  2.   Ooualfuetlon  and  oparatlan* 

Giv.  Code  1895,  >  2727,  providing  that  an 
unrecorded  mortgage  is  postponed  to  all  other 
liens  prior  to  record,  refers  only  to  Uens  ob- 
tained during  the  lifetime  of  thtf  mortgagor. — 
Hawes  v.  Glover  (Ga.)  62. 

8  3.   Foreelosnr*  by  anrolse  of  powar 
of  sale. 

•CUreumstanoes,  surronnding  the  sate  of  realty 
under  a  power  contained  in  a  mortgage,  held 
to  show  Buch  fraud  as  to  authorize  equity  to 
set  it  aside.— Davis  t.  Keen  (N.  C)  330. 
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Compl&nt  heH  to  allege  fntidiilent  disparage- 
ment of  plaintiffs*  tilie  at  a  paUfc  sale  so  as 
to  jostify  sabmissioii  at  wacb  an  issue  without 
the  wonb  "as  alleged  In  the  complaint"— Davis 
T.  Keen  (N.  O.)  359. 

In  i^roceedings  to  set  aride  a  foreclosure  sale, 
refusal  to  order  an  accounting  betwem  the 
debtor  and  creditor  hetd  not  error.— Hamilton 

V.  Stephenson  (Va.)  577. 

*The  burden  of  proof  that  the  bidding  at  a 
sale  on  foreclosure  of  a  deed  of  trust  was  sti- 
fled hy  an  agreement  between  bidders  is  on  the 
party  alleging  the  fact— Hamilton  T.  Stephen- 
eon  <Va.)  577. 

Evidence  held  Insufflcient  to  show  that  land 
covered  by  a  deed  of  trust  was  sold  as  a  wholo 
at  a  sacrifice  instead  of  in  four  parcels  under 
an  agreement  with  tlte  debtor.— Hamilton  t. 
Stephenson  (Ta.)  677. 

'Land  sold  on  foreclosure  of  a  deed  of  trust 
Aeltf  not  prematurdy  sold.—Hamilton  t.  Steph- 
enson (VaJ  577. 

I  4.   Fvreolosvre  by  aotion, 

*The  court  in  ordering  a  sale  of  land  under  a 
purchase-money  mortgage  executed  by  a  husband 
and  wife  and  a  sul»eguent  mortgajw  executed 
by  the  husband  alone,  held  entitled  to  protect 
thcF  contingent  dower  interest  of  the  wife  in 
case  the  land  sella  for  more  than  sufficient  to 
pay  the  first  mortgage. — Shakleford  v.  Morrill 
iN.C.)82. 

A  consult  decree  held  not  a  contract  for  the 
purchase  of  land  by  defendant — ^Bunn  t.  Bras- 
weU  (N.  C.)  85. 

MOTIONS. 

Judgment  on  motion,  see  "Judgmmt,**  f  4. 
Relating  to  pleadings,  see  "Plead]i%"  f  7. 

For  partidtlar  pwyoces  or  relief. 

Amendment  of  pleading  for  defects  in  parties, 
see  •'PartieB,''  S  2. 

Arrest  of  judgment  in  dvil  actions,  see  "Judg- 
ment," §  5. 

Arrest  of  judgment  in  criminal  prosecutions,  see 
"Criminal  Law,"  }  22. 

CJonfirmation  of  report  in  partition,  see  "Par- 
tition," i  1. 

Continuance  in  civil  actions,  see  "Continuance." 
Direction  of  verdict  in  civil  actions,  see  "Trial," 
«  5. 

Dismissal  or  nonsuit  on  trial,  see  "Trial."  I  5. 
New  trial  In  civil  actions,  see  "New  Trial," 
Sfi  1,  2. 

New  trial  in  criminal  proBecutions,  see  "Crim- 
inal  Law,"  {$  18-21. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  { 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information,''  |  4 

*A  void  order  Is  not  made  valid  by  lapse 
of  time,  and  ever  remains  without  effect— Kel- 
ner  t.  Cowden  (W.  Va.)  640. 

MULTIFARIOUSNESS. 

In  pleading,  see  "Equity,"  |  2. 

MUNICIPAL  CORPORATIONS. 

See  "Counties'* ;  "Towns." 

Grant  of  rights  in  street  as  affecting  use  as 
highway,  see  "Highways,"  S  1. 

Laws  relating  to  extension  of  corporate  limits 
aa  encroachment  on  Legislature,  see  "Constitu- 
tional Law,"  S  2. 

Municipal  courts,  see  "Courts,"  8  3. 

Ordinances  relating  to  Intozicatii^c  liquors,  see 
"Intoxicating  Liquors." 


Performance  in  goieral  of  contract  fat  purdiasfr 

of  city  bonds,  see  "Contracts,"  |  8. 
R^ulatitm  of  railroads,  see  "Bailnads,"  i  8. 
Street  railroads,  see  ^Street  RaUtoada.* 

f  1.  OreatloB,     altevatlra,  KmiMtmmmm^ 
muA  dUsoIntiom. 

The  corporate  llmita  of  the  dty  of  Gainesville 
having  been  prescribed  by  Acta  1877,  163. 
they  would  not  be  contracted  by  acqoiesoente- 
of  the  city  council  In  a  surv^  which  marked 
limito  of  less  extent  than  theoe  insscribed  by 
the  act— Martin  v.  City  of  OainesvUle  (Ga.> 
499. 

I  2.   PvooeediBCa   «f   o«u«U   or  other- 
(orenUac  body. 

*nnder  charter  of  town  of  Salem  (Acts  189L 
p.  746.  c.  40,  I  70)  passage  of  ordinance  for  is- 
suance of  bonds  by  five  members  of  board  of 
commissioners  held  sufficient — Board  of  Com'ra 
of  Town  of  Salem  t.  Wachovia  Loan  *  Trust 
Co,  (N.  C.)  442. 

*A  municipal  ordinance  to  be  valid  must  be 
free  from  discrimination  against  the  sale  or 
use  of  articles  of  lawful  trade  meielv  on  the 
ground  of  the  place  of  tiielr  productloa.— 
Town  of  Fulton  v.  Norteman  (W.  Ta.)  658. 

A  municipal  ordinance  declaring  it  nnlawful 
for  any  person  to  bring  Into  the  town  the  dead 
body  of  any  aainial  for  burial  or  manofactnre 
into  fertiliser,  and  for  any  person  to  bury  or 
manufacture  into  fertiliser  any  such  body.  keU 
void  to  the  extent  that  It  fowds  the  iMingisr 
in  the  body  for  such  purpose,  though  but  for 
such  discrimination  It  might  be  valid  as  a  health 
ordinance.— Town  of  Fulton  v.  Norteman  (W. 
Va.)  658. 

I  3.   Ofioers,  acemts.  and  easployis. 

In  the  absence  of  autoority  to  deal  wiOi  Re- 
public in  behalf  of  the  municipality,  the  superio- 
tendent  of  a  municipal  electric  lighting  plant 
has  no  implied  power  to  accept  for  it  a  shiiment 
of  electric  apparatus  not  consigned  to  him  or  the- 
municipality.— Southern  Express  Go.  t.  B.  R> 
ElectricCo.  (Ga.)  254. 

Acts  1888-^  pp.  201,  210.  e.  205.  in  ao  far 
as  it  provided  for  the  dection  of  a  police  iu»> 
tice  for  the  city  of  Staunton  by  the  dtj  conn< 
cil,  held  repeated  by  Acts  1906,  p.  105.  c  106. 
from  the  date  the  latter  act  took  effect — Wayt 
V.  Glasgow  (Va.)  536. 

I  4.   PnbUo  ImiwoTeBients. 

When  the  city  of  Atlanta,  under  Acts  1807, 
p.  145,  decides  to  repair  street  sn  abutting 
owner,  after  the  pavement  has  been  laid,  assess- 
ment made,  and  execution  issued,  cannot  con- 
teat  the  iUeiKality  of  the  act  of  the  dty  in  detid- 
ing  to  substitute  a  new  pavement  for  an  old  one. 
—Draper  v.  City  of  Atlanta  (6a.)  929. 

'Abutting  owner  against  whom  an  execution 
has  Ifisued  to  collect  a  paving  assessment  may. 
by  affidavit  of  illegality,  deny  that  the  whole  or 
any  part  of  the  amount  is  due,  but  he  cannot 
defeat  the  execution  by  setting  up  a  demand 
against  the  city.— Draper  r.  City  of  Atlanta 
(Ga.)  928. 

*A  city,  having  the  power  to  collect  assess- 
ments for  benefits  for  the  cost  of  an  improve- 
ment, held  authorized  to  assess  only  such  parts 
of  the  benefits  as  will  pay  for  the  improvement. 
—City  of  Asheville  v.  Wachovia  Loan  &  Tmet 
Co.  (N.  C.)  800. 

In  the  exercise  of  the  power  conferred  on  the 
citv  of  Asheville  by  its  charter  (Priv.  Laws 
1901,  p.  255,  c.  100,  S  65)  to  levy  assessments 
for  benefits  for  toe  cost  of  public  improvements, 
the  board  of  aldermen  held  required  to  define  the 
limits  of  the  taxing  district— City  of  AshevUle 
V.  Wachovia  Loan  &  Trust  Co.  tff.  CO  SOU 
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*A.  munlcipalitr,  ezerciBing  tlM  power  to  levy 
assessments  for  benefits  for  a  public  improve- 
ment, held  required  to  eatabllsh  a  taxing  dis- 
trict within  which  th»  ImprovraieDt  Is  to  be 
made  and  the  benefits  assessed.— Gi^  of  Asbe- 
Tille  T.  Wachovia  Loan  *  Troat  Co.  <N.  G.) 
fiOO. 

The  Asherille  dty  duirter  <PriT.  Laws  1901, 
p.  250,  c  100,  I  65),  relating  to  assessments  for 
public  improTementa,  held  objectionable  as  au- 
thorising the  mayor  to  arbitrarily  impose  on 
such  persons  as  he  uipposea  will  be  affected  by 
an  improvement  the  cost  thereof. — City  of  Ashe- 
TiUe  T.  Wachovia  Loan  ft  Trust  Co.  (N.  C.)  800. 

The  AshaviUe  dtar  charter  (Prlv.  Laws  1901. 
p.  2S5,  c.  100,  I  W)  h0l4  to  confer  on  the  city 
the  power  to  levy  assessments  for  benefits  for 
the  cost  of  a  public  ImproTement.-^ity  of  Ashe- 
ville  V.  Wachovia  Loan  ft  Trust  Co.  (N.  C.) 
«00. 

*A  municipality  possessing  only  the  power  to 
levy  taxes  for  muaicipal  purposes  cannot  impone 
taxes  on  property  for  benefits  for  the  cost  of 
a  public  improvement. — City  of  Asheville  v.  Wa- 
chovia Loan  ft  Trust  Co.  (S.  C.)  800. 

*Xhe  Legislatare  in  the  exercise  of  the  power 
to  Impose  taxes  may  authorise  the  Imp(witl<m 
<^  assessments  on  property  for  beneflts  for  the 
cost  of  public  im^vements.— City  of  Asheville 
T.  WachorU  Loan  ft  Tnut  Co.  (N.  C)  SOa 

I  5.    Police  power  bmA  repdatloBB. 

Under  charter  of  the  City  of  Forsyth,  Acts 
1902,  p.  431,  a  sentence  imposed  by  the  mayor 
for  violatiOD  of  an  ordinance  cannot  be  IncreaBed 
or  diminished  on  appeal  to  mayor  and  ddermsn. 

— Bell  V.  City  of  Forsyth  (Ga.)  280. 

Where  defendant  on  certiorari  after  convic- 
tion of  violation  of  a  municipal  ordinance  makes 
«  defense  that  the  ordinance  was  not  in  effect 
when  the  offense  was  committed  he  most  allege 
the  date  of  the  ordinance  or  other  facts  fixing 
the  date  of  tbe  offense  anterior  to  the  date  of 
the  ordinance.— Bell  v.  City  of  Forsyth  (Qa.) 
230. 

On  appeal  to  the  mayor  and  aldermen  in  a 
prosecatum  for  violation  of  a  municipal  ordi- 
nance evidence  as  to  violatlm  of  the  ordinance 
by  defendant  on  one  or  more  days  different  from 
those  allied  in  the  accuaation  is  admissible.— 
Bell  V.  City  of  Forsyth  (Ga.)  280. 

In  a  proeecutioa  for  violation  of  a  municipal 
ordinance  the  testimony  as  to  its  violation  must 
be  restricted  to  the  time  after  which  the  ordi- 
nance went  Into  elCect — ^Bell  v.  Olty  of  For^rtb 
<Ga.)  280. 

In  the  absence  of  an  ordiuance  fixing  a  period 
'Of  limitations  to  a  proaecotion  for  violation  of 
an  ordinance,  mere  lapse  of  time  will  not  bar 
such  prosecutlim.— Bell  v.  City  of  Forsyth  (Ga.) 
230. 

Where  a  i>etition  for  certiorari  falls  to  state 
the  date  of  the  judgment,  and  the  answer  to 
the  writ  uctraverseu  shows  that  more  than  60 
days  had  elapsed  before  tbe  certiorari,  the  writ 
abonld  be  diamissed.— Bvans  T.  Oi^  of  Forsyth 
(aa.).48a 

Where  a  petition  for  certiorari  complaining 

that  the  judgment  was  rendered  on  "the  

day  of  190—,"  and  that  the  petition  was 

presented  within  30  days  from  the  jndKmeut, 
and  wag  duly  verified  and  sanctioned.  It  was 
flufBcIedt  to  show  prima  fade  that  the  applica- 
tion was  brought  m  duo  time.— Bvaas  T.  City 
of  Forsyth  (GaO  400. 

'Before  defendant  can  be  convicted  of  a  viola- 
tion of  a  city  ordinance.  It  must  be  shown  that 
the  act  alleged  was  within  the  limit*  of  the 
city  as  prescribed  by  its  charter.- Martin  T. 
City  of  aainesTllle  (Qa.)  409. 


'License  to  <H>erate  slot  machines  held  not  to 
excuse  violation  of  Sunday  law. — Cain  v.  Daly 
(a  C.)  110. 

I  6.   Vs*  and  rasalatton  of  pmblte  pla- 
c«B|  prop«rt7»  and  woiks. 

*A  city  has  no  right  to  grant  a  license  to 
conduct  a  business  In  the  streets,  in  a  small  shop 
on  wheels,  which  has  not  been  moved  for  months. 
—Spencer  v.  Mabon  (B.  C.)  321. 

'FersiHi  talcing  license  to  conduct  business  on 
the  streets  revocable  at  will  of  council  Aeld  to 
take  subject  to  such  revocation. — Spencer  v.  Ma- 
bon (B.  C.)  321. 

f  T.  Torts. 

*A  iwtition  In  an  action  against  a  municipal 
corporation  for  inJnR[  to  a  traveler.  htM  to  state 
a  cause  of  action.— City  Conndl  of  Augosta  v. 
Dosier  (Oa.)  284. 

*A  municipal  corporation  is  not  dvilly  liable 
for  failure  to  pass  health  ordinancee.— Boll  r. 
Town  of  Boxboro  (N.  C.)  3S1. 

*A  municipal  corporation  Is  not  dvilly  liable 
for  failure  to  enforce  health  ordloances  dnlr 
enacted.— Hull  v.  Town  of  Boxboro  (N.  C.)  351. 

Where  plaintiff  failed  to  take  steps  to  en- 
ttace  a  city  ordinance  r^ulating  hogpens,  etc., 
as  against  his  neighbor,  he  was  esttvped  to 
claim  that  bis  Injuries  from  such  pens  re- 
sulted from  the  city's  failure  to  enforce  the 
ordinance.- Hull  v.  Town  ot  Roxboro  (N.  C.) 
351. 

I  8.  Fleoal  auuuvcawnt*  mUfta  dab^ 
aaearittcat  mmA  tautm. 

Statement  of  what  most  be  dme  to  secure 

action  by  the  dty  before  dtizene  and  taxpayers 
may  maintain  a  suit  to  enjoin  payment  by  a 
cil7  under  a  ctmtract.— Merrimon  t.  Southern 
Par.  ft  Ouut  Co.  (N.  O)  866. 

MURDER. 

See  "Homldde." 

MUTUAL  BENEFIT  INSURANCL 

See  "Insurance,"  f  14. 

NAMES. 

Deseriptim  of  acenied  in  Indlctinent  or  Informa- 
tion, see  "Indictment  and  Information,"  fi  2. 
Signatures,  see  "Signatures." 

NAVIGABLE  WATERS. 

I  1.  Blcltts  of  pvblie. 

*Citizena  of  a  town  adjoiatng  a  river,  and  per- 
sona operating  crafts  thereon,  had  not  such  an 
interest  in  keeping  the  river  open,  different  from 
the  public  at  large,  aa  entitled  them  to  sue  to 
restrain  the  construction  of  a  bridge  as  a  public 
nuisance.- Pedridc  v.  Bal^h  ft  P.  8.  R.  Co. 

(N.  c.)  sen. 

*Tbe  owner  of  a  sawmill  located  on  a  river 
held  to  have  alleged  a  snIBcient  interest  in  keep- 
ing the  river  open  for  navigation,  different  from 
the  iMiblie  at  large,  so  as  to  entitle  him  to  sue 
to  restrain  tbe  construction  of  the  bridge  as  a 
publfe  noisanoe.- Pedri<&  r.  Baleigb  ft  P.  S.  B. 
Co.  (N.  0.)  877. 

Evidence  held  Inanffldent  to  show  that  a  con- 
templated drawbridge  over  a  navigable  stream 
vrouid  conatitnte  such  a  noiaance  as  to  justify  a 
preliminary  injunction  reatralning^Ita  crautruc- 
tlon.-Pedridi  T.  Baldgh  ft  P.  Gol  (N.  a) 
877. 

*A  drawbridge  over  a  navigable  stream  does 
not  constitute  a  nuisance  nmeas  It  materially 
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interrupts  ceoeral  naTigstiom— Fedrl<&  r.  Bal- 
eigh  &  P.  g.  R.  Co.  (N.  C)  fiT7. 

*The  federal  and  state  governments  have 
power  to  compel  the  management  of  a  draw- 
tfftdge  oTer  a  navigable  stream  In  the  interest 
of  pnblie  welCars.-H?edrid  t.  Raleigh  &  P.  8. 
.  B.  Go.  (N.  a)  877. 

.*A  state  has  control  of  Its  navigable  waters; 
the  authority  of  the  goieral  government  being 
cumulative  to  protect  from  mterference  with 
commerce^Fsdrick  t.  Balei^  &  P.  8.  B.  Co. 
(N.  0.)  8n. 

*C3rcamstances  ander  which  a  stream  may 
be  regarded  as  a  navigable  or  floatable  one  de- 
termined.—Hot  Springs  Lumber  &  Mtg.  Co.  t. 
Bevercomb  (VaO  680. 

S  S.    Blparljui  ud  Uttoral  rlslits. 

*ODe  floating  the  logs  In  a  navigable  stream 
was  not  llaUe  for  injmies  to  a  riparian  owner 
from  the  piling  up  of  the  logs  on  his  land  if  due 
and  ordinary  care  was  nsed  to  preveat  injury. 
—Hot  Springs  Lumber  &  Mfg.  Co.  t.  Bever- 
comb (VaO  080. 

In  an  action  by  a  riparian  owner  a^lnst  a 
boom  company  for  injuries  to  plaintiff's  land 
owing  to  logs  piling  up  on  it  the  dedaration 
Jleld  demurrable  for  falling  to  charge  acts  con- 
Btitnting  negligence. — Hot  Springs  Lumber  & 
Hfg.  Co.  T.  Bevwcomb  (Va.)  68a 

r||VIGATION. 

Bee  "Navigable  Waters,"  |  L 

NECESSARIES. 

For  Infants,  see  ^'Infants,"  |  2. 

NEGLIGENCE. 

Amendment  of  pleading  In  action  tor,  see 

"Pleading,"  |  4 
Causing  death,  see  "Death,**  I  1. 
Com^pensatory  damages  m,  see  "Dwnagest" 

Bvidence  and  assessment  of  damages  for,  ses 
"Damages,"  <  8. 

Inadequate  or  excessive  damages  for,  see  "Dam- 
ages," 8  2. 

Limitations  applicable  to  actions  for,  see  "Limi- 
tation of  Actions,"  9  1. 

Province  of  court  and  jury  at  trial  in  action 
for,  see  "Trial,"  I  6. 

Validity  of  release  of  eanae  of  action  for,  see 
"Release,"  |  1. 

By  particular  clastes  of  penona. 
Bee  "Carriers,"  {  1 ;  "Municipal  Corporations," 
«  7:   "Railroads,"  H  7-14;   "Street  BaU- 
roads,"  8  Z 

Employers,  see  "Master  and  Servant,"  fff  8-12. 
Telegraph  or  telephone  compaoiea,  see  "Tele- 
graphs and  Telephones,"  8  1. 

Condiiion  or  «m  of  parHoular  tpeoiet  of  prop- 
erty, toorka,  machinery^  or  other  inttnt- 
mentalittet. 

See  "Animals":  "Bridges,"  8  2[  "Biplosives" ; 

"Navigable  Waters,*'^  I  2:    "Raflroada,"  %i 

7-14:  "Street  Bailroads.- i  2. 
Production,  supply,  and  use  of  gas,  see  "Gas.'* 

Contributory  neyliffenoe. 

Of  passenger,  see  "Carriers,"  8  7- 

Of  jiersoQ  injured  by  operaaon  of  railroad,  see 
■'Railroads^'  S§  10.  11. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  8  2. 

Of  servant,  ses  "Master  and  Servant,"  81  8- 
1& 
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8  1.  Acta    OP    omlulims  eonstitattas 
metU^emee. 
*In8tniction  defining  willfulness  Md  not  er- 
roneous.—Talbert^GharlestMi  ft  W.  C  By. 

(S.  C.)  138. 

•Wantonness  to  properiy  defined  as  conadons 
ftilure  to  observe  aoe  care  and  Intentional  dtung 
of  an  nolawfol  net  knowing  sQCh  act  to  be  nn- 
lawfuL— Busaey  t.  Charleston  &  W.  G.  By.  Co. 

cs.  c.)  lea 

•Recklessness  Is  the  equivalent  of  wiilfulneas 
or  intentiooal  wroDg.--Bussey  v.  Ctiarleston  A 
W.  G  Ry.  Co.  (8.  C.)  163. 

*The  care  required  to  prevent  the  infliction  of 
injury  determined.^ — Chesapeake  &  O.  B7.  Co. 
T.  Fallow's  Adm'x  (Va.)  609. 

8  2.  Prozimata  cawa  mt  lajwy. 

•Where  a  disputed  issne  is  as  to  the  observ- 
ance of  proper  care  plaintiff,  testimimy  of 
n^ligence  in  a  previous  isolated  instance  is  ir- 
relevant—Pullman  Co.  V.  Schafifner  (Oa.)  933, 

An  instruction  in  a  personal  injury  action 
which  instructs  that  if  the  Jury  find  certain 
facts  grouped  In  an  instractiint  there  was  no 
negligence,  AeM  erroneous  nnleas  all  the  material 
elonents  are  included.— Boffin  t.  Atiantie  ft 
N.  a  R.  Co.  (N.  a)  86. 

Where  a  defendant  specially  pleading  contribn- 
torv  negligence  as  required  by  Revisal  of  1905, 
8  483,  offers  eviduce  In  support  of  tlie  plea,  the 
I»roper  practice  to  to  submit  anch  i8sa& — ^Boffin 
T.  Atiantie  ft  N.  a  B.  Co.  (N.  a)  SO. 

•Where  a  person  gollty  of  negligence  should 
have  anticipated  that  some  injury  was  liable  to 
happen  therefrom,  be  was  liable  for  the  injury 
which  .proximately  resulted^ — ^Hudson  t.  At- 
lantic Coast  Line  B.  Co.  (K.  C.)  103. 

•Where  a  complaint  specifies  the  n^ligaioe 
relied  on,  plaintiff  cannot  recover  on  proof  of 
negligence  other  than  tliat  alleged. — McCoy  T. 
Carolina  Cent  B.  R.  (N.  C.)  ZtO. 

Issues  held  proi>erIy  submitted  in  a  negligence 
case.— Kimberly  v.  Howland  (N.  C.) 

•Definition 'of  ccmtributory  n^^genco  Md  not 
erroneonar-Cole  t.  Bine  Kdge  By.  Go.  (8.  G) 

126L 

NEGOTIABLE  INSTRUMENTS. 

Bee  '*BUto  and  Notes.** 


NEWLY-DISCOVERED  EVIDENCE. 

Qronnd  for  new  trial,  in  criminal  prosecutions, 
sea  "Criminal  Law,*^  |  20;  "Homicide,"  f  7. 

NEW  TRIAL 

Costs,  see  "Costs,"  8  1- 

Failure  of  court  at  trial  to  give  written  in- 
structions as  requiring  new  trial,  see  "Trial,'* 
8  8. 

Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  8  4. 
0|ening  or  vacating  jndgment,  see  "Judgment," 

Bemand  by  aimellate  court  tar  new  trial,  aec 
"AK>ea]  and  E!mn>,"  |  29. 

In  particular  actione  or  prooeerfiiv*. 
For  personal  injnries,  see  "Master  and  Serv^ 

ant,"  f  12. 

In  criminal  prosecutions,  see  "Criminal  Law.** 

88  18-21 ;  %omicidc"  f  7. 
On  certiorari,  see  "Certiorari."  8  1. 
Prosecntlon  for  forgery,  we  "IVngery.** 
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RtvtetB  of  proeeedfytgt, 
Premmptiona  on  aniMl  or  trior,  SM  "Appeal 
and  Bmr."  f  21. 

I  1.  Ovouda. 

'Where  the  charga  as  to  a  certain  iasae  wai 
•abitantiolly  correct,  mere  lack  of  verbal  pre- 
<dsJon  held  not  groond  for  a  new  trial. — Savan- 
nah Electric  Co.  v.  HnlUkln  (Ga.)  945. 

Where  the  evidence  was  susceptible  of  two 
inferences  a  new  trial  will  not  be  granted  be- 
cause the  jary  disregarded  an  inatrnctioa  ap- 
Itcable  to  one  of  them  only. — HaBseltine  t. 
Sonthem  By.  Co.  (S.  a)  142. 

*Th«  qneatlon  aa  to  the  weight  of  evidence  la 
not  fw  the  Judge  on  motion  for  a  new  trial.— 
Bke  T.  Loekliart  If  Uls  (8.  C.)  160. 

*Terdlets  hHd  property  set  aside  for  mlacon- 
dnct  of  Jury. — McGiU  Bros.  v.  Seaboard  Air 
Iilne  By.  (B.  0.)  216;  Connn  T.  Same.  Id. 

Verdict  against  one  joint  tort-feaaor  and  not 

against  the  other,  against  whom  evidence  was 
the  stronger,  held  not  groand  for  setting  avKe 
verdict.— Bnddell  t.  Seaboard  Air  line  By.  (S. 
O.)  C2S. 

*The  vwdict  (tf  the  Jnry  ahoald  not  be  dls- 
tarbed  by  the  trial  court  unless  plainly  against 
th0  weight  of  the  evidence.— Blacb's  Adm'r  v. 
Yiti^ia  PorUand  Cement  Co.  (Va.)  587. 

I  2.  Proeeedinga  to  proovre  new  trial. 

Where  mo  error  of  law  was  complained  of, 
and  a  jury  fouid  for  defendanta,  and  thm  was 
evidence  to  authorise  the  flnding,  there  was  no 
abuaa  of  dlaeretion  In  refnslng  a  new  trials 
Lovelady  t.  Roberta  &  McClure  <OaO  915. 

Bemarks  of  jndge  on  motion  for  new  til&l 
held  not  to  show  erroneous  conception  as  to  his 
anthority.~Rnddell  v.  Seaboard  Air  Line  By. 
(S.  628. 

NEXT  FRIEND. 

For  infant  defendant,  see  "Infanta,"  {  4. 

NOLLE  PROSEQUL 

Of  Indictment,  see  "Criminal  Law,"  I  S. 

NOMINAL  DAMAGES. 

For  delay  or  failure  to  deliver  telegram,  see 

'Telegraphs  and  Telephones."  |  3. 
For  tteapaai,  sea  'Trevaaa,"  (  2. 

NONSUIT, 

Before  trial,  lee  "Dismlaaal  and  Nonsoit** 
On  trial,  aee  'rTrlal,"  I  (L 

NOTES. 

ProffllsBOiy  notei,  ne  "Bllla  and  Notea." 

NOTICE. 

Ai  afeding  pariUn^ar  dattet  of  p«r$ont. 

Bee  "Master  and  Servant,"  St  8.  8.  H. 

Addressee  of  telegram,  aee  **Telegrapha  and 
TeleptMmea,"  S  3. 

Co*tenaBtB,  see  Tenancy  in  Common,"  |  1. 

Purchaser  from  trustee,  see  "Tmsts,"  |  6. 

Tel^aph  company,  see  "Telegraphs  and  Tele- 
phones," H  1.  2. 

Of  portfettlor  faeU,  acts,  or  proeeedingt  not 

judicial. 

Assessment  by  mutual  benefit  insurance  as- 
sociation, see  "Insurance,"  14. 


Oanoellatlon  of  Insurance  policy,  see  "Insor- 
ance,"  |  6. 

Loss  iusored  against,  aee  "Insurance,"  |  10.  . 

Meeting  of  ■todkholders,  see  "CotporaUons,"  |  2. 

Presentation  of  claims  against  decedent's  estate, 
see  "Executors  and  Aaminlgtrators,"  |  8. 

Renewal  of  lease  or  purchase  <^  land,  see  "Land- 
lord and  Tenant,"  {8. 

Of  partioular  judicial  preoeedtiitft. 

See  "Lis  Pendens." 

Action  or  process,  see  "Process,"  §  2. 

Conflrmation  of  reitort  In  partition,  see  "Par- 
tition," i  1. 

Motion  for  judgment,  see  "Judgment,"  I  4. 

Taking  of  deposition,  see  "Dnmsitlons."^ 

To  enforce  vendor's  Ilea,  Ma  ''Voidw  and  Par> 
chaser,"  |  8. 

NUISANCE. 

Construction  of  railroad  as,  see  "Baflroads," 
i 

Obstmction  of  navigable  waters,  aee  "NavlgaUe 

Waters,"  I  1. 
Operation  of  railroad  at  nolaance.  see  "Ball- 

roada,"  |  7. 

i  1.    PrlTste  nnlaanoes. 

Negligent  operation  of  engines  and  cars  over 
spur  track  making  the  house  of  adjoining  owners 
less  valuable  aa  a  realdenee,  held  a  nniaance. 
— Thomason  T.  Seaboard  Air  Une  ttj.  (N.  0.) 
198.  »s  ^  ^ 

'Jurisdiction  of  equity  to  abate  nnisance  held 
not  taken  away  by  a  town  ordinance  claimed 
to  afford  an  adeqnnte  remedy  for  any  incon- 
venience tuffered^Herring  v.  wilton  (va.)  54K. 

*Barking  of  dogs  held  to  constitute  a  nui- 
sance which  equity  will  abate  bj  Injunction. — 
Herring  v.  Wilton  (Va.)  546. 

8  2.  Fablio  nnisanoes. 

In  a  suit  to  restrain  a  railroad  from  erecting 
a  warehouse  In  a  dty,  on  the  ground  that  It 
would  prevent  a  view  of  the  tracks,  Aeld  that 
the  road  should  be  pomltted,  by  tanng  certain 
steps  to  guard  agalnat  danger,  to  avoid  a  per- 
petual injunction.— dty  of  Blckoiy  t.  Southern 
Ry.  (N.  C.)  840. 

*The  state  is  a  proper  party  to  a  mlt  to  re- 
strain a  public  nuisance.— Pedriek  t*  Raleigh 

&  P.  S.  R.  Co.  (N.  C.)  877. 

NUNC  PRO  TUNC. 

E^ti^  of  decree  In  partition,  see  "^rtltlon," 

OBJECTIONS. 

For  purpose  of  review,  aee  "Criminal  Law," 
8  25. 

To  depositions,  see' "Depoeitlons," 
To  runngs  at  trial,  see  '^Criminal  Law,"  I  11 ; 
"Trial"  II  8,  11. 

OBLIGATION  OF  CONTRACT. 

Laws  Impairing,  aee  "Constitutional  Law,"  |  6. 

OBSCENITY. 

It  Is  not  necessary  In  an  Indictment  for 
using  obscene  language  in  the  presence  of  a 
femaJe,  to  charge  that  the  language  was  used 
of  or  to  another.— Kelly  v.  State  (6a.)  482. 

Evidence  held  to  sustain  conviction  for  nsli^ 
obscene  language  In  presence  of  female.— Kelly 
V.  State  (Ga.)  482. 
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OBSTRUCTIONS. 

Of  easements,  see  "Easementi,''  |  1. 

OFFER. 

Of  proof,  MB  "Trial,"  |  8. 

OFFICERS. 

PartUmlar  e^aea  of  offioera. 
See  "JoBtioeB  of  the   PeRCe";  "Reodveni**; 

"Sheriffa  and  Conttables." 
Bank  officers,  see  "Banks  and  Banking,"  |  1. 
Corporate  officers,  see  "Corporations,     I  8. 
Court  officers,  see  "Courts."  f  2. 
Highway  officers,  see  "Highways,"  |  2. 
MunicicMi]   offiowst  see  "Slnnidpal  Oofpm- 

tions,^*  8  a 
State  officers,  see  "States,"  i  1. 

OILS. 

OU  leases,  see  '^Mines  and  MinenOs."  f  1. 
Sale  of  oil  lands  of  Infut,  we  "Onardian  and 
Ward."  I  2. 

OPENINQ. 

Jodgment,  see  "Jodgment,"  f  6. 

OPINION  EVIDENCE 

Xtt  dvU  actions,  see  "Evidenca,"  I  11. 

In  criminal  prosecutions,  wa  ''Onmuial  LaWt** 

t  e. 

OPINIONS. 

Of  coorti,  aee  'Xionrts.'*  |  2. 


OPTIONS. 

To  purdiaae  or  sell  demised  premises, 
"Landlord  and  Tenant,"  |  8. 


see 


ORDERS. 

Extending  time  for  amendmedt  of  pleading, 
see  "Pleading,"  f  S. 

Orantlng  or  refusing  injnnctloii,  sea  "Injunc- 
tion,"! 4. 

Of  court,  s«a  "Hotions.** 

Review  of  appealaUe  ozden,  aae  "Appeal  and 
Error." 

Setting  out  legal  affect  la  pleading,  see  "Plead- 
tag»   I  1. 

ORDINANCES. 

See  "Municipal  Corporations,"  |  7. 

Effect  on  jurisdiction  of  equity  to  abate  nnl- 

sance,  see  "Nuisance,"  {  1. 
Mnntcl^^ordiiu^ices,  aee  "Municipal  Oorpora- 

Begolatkn  of  street  rallroadi,  see  **8treet  Ball- 
roada,"  |  Z 

ORGANIZATION, 

Of  nOlroad  company,  see  "Ballroads,"  f  2. 

OUSTER. 

Of  co-tenant,  see  "Tenancy  In  Oommon,"  |  1. 

OYER. 

In  pleading,  aee  "Pleading,"  |  5u 


PAUCE  CARS. 

See  "Oarrlen,"  |  0. 

PANEL 

Jury  panel,  see  "Jury,"  S  8. 

PARDON. 

Effect  of  pacdott  of  huAwnd  oonrlcted  of  eriiM 
on  right  of  wife  to  dlroroe,  aee  "DivoRe," 

i  !• 

PARENT  AND  CHILD. 

Bee  "Bastards";  "Guardian  and  Ward";  "In^ 
fanta." 

Abdnction  of  child,  see  "Abduction,"  |  1. 
Habeas  corpus  to  obtain  posaearioa  of  child, 

aee  "Habeas  Corpus,"  I  2. 
Marriage  of  child,  see  "Marriage." 
Surriral  of  cause  of  actiwi  for  Injnilea  to  Aild, 

see  "Abatement  and  BeriTsl,"  |  1. 

*In  order  to  constitute  the  crime  of  abandon- 
ment, under  Fen.  Code  I  114.  it  to  neces- 
sary not  only  that  the  child  shouM  be  deserted, 
but  left  in  a  deatitnte  coDditton^WilUama  t. 
State  (Oa.)  480. 

*Wbere  a  right  of  action  aocmed  to  a  father 

for  injuriee  to  a  minor  child.  It  waa  in  the 
father,  though  he  may  have  be^  injured  at  tiw 
same  time^  and  may  lutve  lived  only  a  short  time 
thereafter.— King  v.  Southern  By.  Co.  (Gn.)  965. 

*For  n^Iigent  injury  to  a  ndnor  caoeing  loss 
of  services,  the  right  of  action  is  in  the  fttho-, 
if  alive  at  tbe  t&ne,  under  Civ.  Code  1885,  i 
3816.-Eing  v.  Southern  By.  Co.  (GaJ  9a& 

PAROL  EVIDENCE 

In  civU  actions,  see  "Evidence,"  i  10. 

PARTICULARS. 

BiU  of,  see  **Pleadln|,>*  f  6 

PARTIES. 

Admfsrions  as  evidence,  see  "Evidence,"  %  6. 
Competency  as  witnesses,  see  "Witnesses."  {  1, 
DeaUi  ground  for  abetment,  see  "Abatement 

and  Revival,"  |  1. 
Effect  on  parties  of  dismissal  of  part  of  causa 

of  action,  aee  "Dlamlssal  and  Nmanlt;*'  I  1. 

In  actions  hy  or  againai  partioitlar  daaan  of 
person*. 

See  "Infants,"  I  4. 

In  partiovtar  octioaf  or  proeee^mpt. 
See  "DtTorce,"  I  2;  '*Mandamns,"  1 1. 
For  personal  injuries,  see  "Carriers."  I  6. 
To  restrain  nuisance,  see  "Nuisance,"  {  2. 

B«v<eip  oa  to  partiea,  and  parUet  to  pnoeediuga 

in  appaliote  oourt*. 
On  appeal  or  writ  of  error,  aee  "Appeal  and 

Error,"  S  3. 

Ta  oonvejfoneea,  contnctOt  or  othor  fransacHsM. 

See  "Usury,"  {  1. 

I  1.  New  partiea  wmA  ekmnca  of 


r  Mvtlea. 

or  tort  ii 


brought  agftiojst  two  defendants  and  no  service 
la  perfected  upon  one.  It  may  be  amended  by 
abr&ing  therefrom  the  one  not  served. — Sea^ 
boar4  Air  Line  By.  r.  Randolph  (OaO  4T. 
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fntenileadcra  held  not  entitled  to  withdraw 
after  the  filfng  of  rapen  having  materia)  bear- 
ing  on  the  euw.— -Morrison  T.  New  Haven  ft 
Wllkenoi  Uin.  Co.  (N.  O.)  611. 


f  X.  Dafaeta,  afeiaatlMa, 

moit* 

*Where  the  preilding  Judge  had  announced 
orally  that  be  wonld  anstain  a  motion  to  dii- 
mlss  bat  had  not  signed  any  Judgment  to  that 
effect,  an  unmdment  to  declaration  then  toi- 
dered  waa  not  too  late. — Swilley  t.  Booker 
<Oa.)  81. 

MotittB  to  amend  declaration  keU  improperiy 
refased.— Swilley  r.  Hooker  (Ga.)  81. 

*After  a  petition  bai  been  amended  by 
etriking  therefrom  aoe  of  the  defendants  named 
therein,  the  aronnd  of  demnrrer  allegfaig  a  mia- 
Jolnder  of  defendant  presents  no  gaestlon  for 
consideration. — Seaboard  Air  Line  Ry.  v.  Ran- 
dolph (Oa.)  47. 

*Wbere  an  action  by  heirs  against  the  ad- 
ministrator for  a  settlement  was  pending  for 
years,  and  there  was  no  objection  that  the  ac- 
tion was  brought  by  them  Instead  of  by  them 
on  the  relation  of  the  state,  the  objection  was 
waived.— Mann  v.  Baker  (N.  C.)  102. 

*Tbe  conrt  may  In  its  discretion  allow  plain- 
tiff, sning  an  administrator  for  a  settlement, 
to  amend  so  at  to  make  the  aedon  one  brought 
by  plaintiffs  on  the  relation  of  the  atate.— 
Maun  T.  Baker  (N.  C)  102. 

PARTITION. 

I  1.  Actions  for  pwtltlM. 

No  exceptions  to  a  report  of  commlaalonera  In 
partition  having  been  filed  daring  the  succeeding 
term  of  conrt,  plaintiff  Mid  entitled  to  a  decree 
of  confirmation  as  a  matter  of  law. — Roberts  T> 
Boberta  (N.  C.)  721. 

Where  a  partition  iffooeeding  began  In  1887 
and  transferred  to  the  superior  court  waa  renird- 
«d  as  pending,  under  Acts  1887,  p.  GlB,  c 
279,  when  plaintiff  applied  for  conBrmation  of 
the  commisBionera*  report  in  1906,  defendant 
waa  not  entitled  to  a  special  notice  of -such  ap- 
plication.— Roberts  v.  Roberts  (N.  C.)  721. 

Where  plaintiff  In  partition  was  entitled  to  a 
decree  confirming  a  commiBBioners*  report  in 
1887,  a  decree  confirminfr  the  report  entered  in 
term  time  in  1906  should  be  considered  aa  en- 
tered nunc  pro  tunc— Roberts  v.  Roberts  (N.  C.) 
721. 

Where  no  exception  was  filed  to  the  report 
of  commissioners  in  partition  appointed  under  a 
consent  decree  within  20  days  after  the  report 
was  filed,  it  stood  confirmed  without  formal 
decree,  nnder  Code  1888,  I  1896.— RolKrts  r. 
Robertt  (N.  C.)  721. 

A  valuation  by  commissioners  in  partition  will 
not  be  set  aside  because  of  the  unsecured  bid  of 
one  not  a  party  to  the  action,  of  a  material  ad- 
Tance.— Aldricb  v.  Aldrlch  (B.  CD  88T. 

The  circuit  court  will  not  set  aside  the  valua- 
tion put  by  commissioners,  in  partition,  on  lands 
to  be  divided,  nnless  it  Is  so  gross  and  unequal 
an  to  warrant  an  inference  of  unfair  or  Improper 
motives.— Aldrich  v.  Aldrlch  (8.  G.)  887. 

PARTNERSHIP. 

Docket  for  trial  of  action  for  breach  of  part- 
nership contract,  see  "Trial,"  |  1. 

I  1.   The  relation* 

*ARreement  construed,  and  keM  to  constitute 
n  partnership.— Frlca  T*  Mlddleton  ft  Bavenel 


PASSENGERS. 

Bet  "Oarrleia,"  H  8-0. 

PATENT  MEDICINES. 

Regulations  of  Intentata  commerce  SM  '*Oca^ 
meroe,"  |  1. 

PATENTS. 

For  pnbUc  lands,  am  "Pablle  Lands***  I  l 


PAYMENT. 

Bee  "Accord  and  SatliCaetion'* ;  "Compromlw 

and  Settlement." 
Part  payment  as  affecting  operation  of  statute 

of  frauds,  see  "Frauds,  Statute  of,"  <  6. 
Restraining  payment,  see  "Injunction,"  t  2. 
Subn^ation  on  payment,  see  "Subrogation." 

Of  'particular  eJoMrs  of  ohligationa  or  liabUitio. 
Bee  "Costs,"  S  2;   "Fines";   "Insurance,"  SI 
1,  12,  14. 

Charges  for  transmiaalon  of  tel^ram,  see  "Tele- 
graphs and  Telephones,"  i  1. 

Municipal  debt*,  see  "Mnnlelpal  Corporations,'* 
i  8. 

Price  of  land  sold,  see  "Vendor  and  Farehaser," 
I  2. 

Township  bonds,  aee  '^own,**  |  1. 

t  1.  Applloatlon. 

*A  surety  on  a  bond  for  a  part  of  the  purcbese 
price  held  not  entitled  to  the  benefit  of  the  ex- 
cess of  tlie  cash  payment  over  that  called  for  in! 
the  contract  of  pnzclwsa.— Sipe  v.  Taylor  (Va.) 


f  2. 


Pleadiast  tfrUwMt  trlalf  maA 
view. 


In  assumpsit  evidence  held  to  sustain  plea 
of  payment.— Kinsey  v.  Can-  (W.  Va.)  lOOi- 

I  3.  Beoorery  of  payments. 

*Where  plaintiff  had  been  sued  as  surety  on 
a  forthcoming  bond  on  levy  of  execution  on  a 
void  judgment,  and  Judgment  was  rendered 
against  him  and  the  principal  by  a  court  which 
had  no  legal  existence,  ana  he  voluntarily  paid 
the  amount  due,  and  the  first-mentioned  judg- 
ment was  based  on  a  valid  debt,  It  was  not  er- 
ror, in  an  action  for  money  had  and  received,  to 
enter  Judgment  for  defendant.— Strange  v. 
Franklin  (Qa.)  943. 

PENALTIES. 

For  wrongful  Issuance  of  marriage  license,  see 
"Marriage." 

Jurisdiction  of  justice  of  action  to  recover,  see 
"Justices  of  ia»  Peace,"  i  2. 

PENDENCY  OF  ACTION. 

Bffect  as  to  property  involved,  see  "Us  Pen- 
dens." 

Effect  on  limitation  of  other  action,  see  "Lim- 
itaUon  of  Actions,"  I  1. 


PERFORMANCE. 

Of  contract  of  employment,  see  "Master  and 

Servant,"  SS  1,  2. 
Of  contract  for  sale  of  realty,  aas  "Tandor 

and  Purchaser,"  ||  1,  !L 


•Mat  umatatad.  »—  syllabwa. 
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PERSONAL  INJURIES. 

Partiotiiar  oonMt  or  metma  of  Uimrf, 

8m  "EipIosiTeB" ;  "Negligence." 
Operation  of  railroads,  see  "Railroads,"  H  10, 
11;  "Street  Eailroada,"  I  2. 

Particular  claaset  of  perBona  injured. 

IBmtioji,  see  "Master  and  Servant,"  U  8-12. 

Married  woman,  see  "Hosband  and  Wife,"  |  S. 

Passenger,  sea  '^Carriara,"  H  6-7. 

Person  on  or  near  track,  see  **BatI  roads,"  1 12. 

Traveler  on  hl^way,  see  "Monlcipal  Corpora- 
tions," I  7. 

Tnjeler  on  highway  crossing  railroad,  see 
"Railroad^-  |  11.  • 

Remedieo^ 

Action  for  loss  of  servioeu  of  diiU  canwd  by, 

see  <?arent  and  Child." 
Amendment  of  pleading,  see  "Pleadlngt^  I  4. 
A^^cabUity  of  InstrucUons  to  case,  aee^Tnal," 

At^DHLt  and  conduct  of  counsel  at  trial,  see 

BiU  of  particulars,  see  "Pleading,"  }  6. 
Compensatory  damages,  see  "Damages,"  |  1. 
Construction  and   effect  of  instruction,  see 
*rrrial." 

Bridence  and  assessment  of  damages,  see  "Dam- 
ages," 18. 

Form  and  soffidewT  of  Instructions,  see  "Trial," 
S  8. 

HarmlesB  error,  see  "Aweal  and  Brror,**  i  25. 
Inadequate  or  ezcesslTe  damages,  see  "Dam- 
ages," S  2. 

Prorinee  of  conrt  and  jury  at  trial,  see  "Trial," 
i  6. 

Questions  considered  on  appeal  or  error,  see 

"Appeal  and  Error,"  §  19. 
Release  of  action  for,  see  "Release,"  {  1. 
Requests  for  instructions,  'see  "Trial,"  {  10. 
Special  interrogatories  and  findings,  see  "Trial," 

fi  14. 

SnrTival  of  <!ause  of  action,  see  ''Abatement 
and  RevlTal,"  I  1. 

PERSONAL  PROPERTY. 

See  "Property." 

PETITION. 

For  injunction,  see  "Injunction,"  f|  1,  8. 

For  relocation  of  county  seat,  see  "Oovntlea," 

PHYSICIANS  AND  SURGEONS. 

Ai  experts,  see  "Eridence,"  |  IL 


PLEA. 

In  dTll  actions,  see  "Equity."  | 
In  criminal  prosecution,  see  "( 
15. 

PLEADING. 


2. 

Criminal 


Law," 


Ap- ''   ' 'y\tj  of  instmctions  to  pleadings,  see 

PIt'i  n's  to  sustain  judgment,  see  **Judgment,** 

i  1. 

AUtgaUoM  as  to  portioular  foeta,  aeU,  or  troiw- 
aetiona. 

See  "Accord  and  Satisfaction";  "Bsttvpel,'' 
f  2. 

Statute  Of  tt&nds,  ess  "Fraods,  SUtute  of," 


In  aofiofM  hp  or  againti  jMrffonlar  sImsss  of 

perMM. 
Sea  "Brokers,"  |  2. 

Bank  officer^  sss  "Banks  and  Banklnf.**  i  1. 


In  particular  settona  or  proceedinga. 


For  accounting  hy  personal  repreaentatlrea,  see 

"Executors  and  Administratore^"  |  5. 
For  breadi  of  contract  for  support  of  bastard. 

sea  "Bastards,"  (  1. 
For  breach  of  warranty,  see  "Sales,"  |  & 
For  compensation  of  broker,  see  "Brc^m."  I  2. 
For  deaui  or  injuries  to  serrant,  Me  "Haatsr 

and  Servant,"  {  la 
For  injuries  from  defect  in  bridge,  see  *3rid- 

ges  "  g  2. 

For  Injuries  to  property  caused  by  operati(» 

of  railroad,  see  "Railroads,"  I  7. 
For  negligence  of  bank  officers,  see  ''Banks 

and  Banking,"  I  1. 
For  new  trial  in  criminal  ptosecntioii,  see 

"Criminal  Law,"  I  21. 
For  personal  injuries,   see  "Carriers,"   i  6; 

"Railroads,"  I  11;   "Street  Ralboads,"  I  2. 
For  price  of  goods,  see  "Sales,"  |  7. 
Indictment  or  erimlDal  informatiMi  or  cobs- 

plaint,  sea  "Indictment  and  Infennatitm." 
In  justices'  courts,  see  "Jnstiees  of  ttw  Pwce.* 

S  3. 

On   mutual  benefit  Insnrance  certificate,  see 

"Insurance,"  {  14. 
Pleas  in  criminal  prosecutions,  see  "Criminal 

Law,"  S  5. 

To  recover  price  paid  for  land,  see  "Vendcw  and 
Purchaser,'*  |  4. 

Review  of  deeitiona  and  pleading  in  appcllote 
court*. 

AssiKument  of  errors  in  rulings,  see  "Appeal 

and  Error,"  {  16. 
Objections  to  ruling  for  purpose  reriev, 

see  "Appeal  and  Error,"  t  4. 
Scope  of  review  as  dei>endent  on  Issues  raised 

by  pleadings,  see  "Appeal  and  Error,**  |  ^ 

f  1.  Form  mnA  allcKAtlons  la  sttaenL 

'Where  pleadings  do  not  make  distinct  and 
positive  allegations,  but  are  ambiguons  or  coocb- 
ed  In  alternative  expressions,  they  will  be  given 
that  constmctioii  on  demurrer  woicli  is  most  fa- 
vorable to  the  plMdcr^ — ^Baggstt  t.  Eidwmrds 
(Oa.)  26a 

•Setting  out  legal  efffect  of  rales,  orders,  and 
requirements  of  railroad  company  In  deduatkn 
held  safficUnt— Sonthsnk  By.  Go.  t.  SimmoM 
(Va.)  469. 

I  2.    Deolarati«n,  eomplAlnt,  petltloB,  mt 
statement. 

*The  declaration  held  required  to  state  facts 
relied  on  as  constituting  a  cause  of  action  with 
certainty  so  as  to  be  understood  by  defendant, 
the  jury,  and  court^Lane  Bras.  Col  t.  Seak- 
ford  (Va.)  6B6. 


I  3*  Demurer  er  aaeentl— . 

*Where  a  judge  sustained  a  SDedal  Htmamt 
to  a  paragraph  of  a  petition  with  leave  to  am«id 
in  10  days,  and  no  amendment  was  offered,  the 
petition  stood  as  if  no  sndi  paragrapli  woe 
contained  therein.— Blackwell  T.  Ramsey-Bm- 
ben  Stxme  Go.  (Ga.)  968. 

Allowing  defendant  additional  time  within 
which  to  file  an  amendment  to  plea  not 
error.— Lovelace  v.  Browne  (Ga.)  1041. 

*The  court  having  rendered  a  judgment  mxs: 
taining  a  special  demurrer  to  the  plea  and  al- 
lowing time  for  filing  an  amendment,  a  sub^ 
quent  order  extending  the  time  pm^oted  miii 
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jadgment  from  becwnhig  amchidve  u  agtiitft 
tbe  defenduti  until  uter  the  expiration  of 
such  time.— Lovelace  t.  Browne  (Oa.)  1041. 

Kffect  of  mlins  inatalning  demnrrer  ai  re« 

judicata  held  not  to  be  comidered  when  not  pre* 
sented  by  pleadings. — Thorns  ion  t.  Seaboud  Air 

Line  Ry.  (N.  C.)  I9a 

*After  snstaining  a  demurrer  to  a  counter- 
claim, tbe  allowance  of  an  amendment  designed 
to  perfect  tbe  same  Is  within  tbe  discretion  of 
the  trial  court— I^eesvllle  Mfg.  Co.  T.  Morgan 
Wood  &  Iron  Works  (S.  CO  768. 

'Objection  that  count  of  declaration  states 
two  separate  and  distinct  canses  of  action  held 
not  to  be  taken  by  demurrer.'— Sonthem  By.  Co. 
T.  Simmons  (Va.)  459. 

I  4*   Amended  mnd  snp-oIemeBtal  plead- 
lac*  «nd  vepleader. 

•Petition  for  injuries  to  aervnnt  hfJd  to  suffi- 
ciently allege  neglect  on  the  part  of  defendant  so 
as  to  authorize  an  amendment  amplifying  such 
alleMtion  as  to  nezligence.— Blackwelf  t.  Ram- 
sey-Brleben  Stone  Co.  (Ga.)  968. 

Whether  or  not  a  paragraph  in  a  petition  was 
subject  to  tbe  objection  that  tt  contained  allega- 
tions both  as  to  freedom  from  negliKcnce  of  the 
plaintiff  and  negligence  of  defendant,  where  no 
such  objection  was  made,  an  amendment  am- 
plifying the  statement  of  nMligenee  was  ger- 
mane.—Blaekwell  T.  Ramsey-Brisben  Stone  Co. 
(Ga.)  96& 

*The  petition  held  amendable  by  addreesing 
it  to  the  superior  court  of  B.  county  and 
changing  "J.  F.  Parish"  In  the  second  para- 

Saph  to  "J.  F.  DaTis,"  under  Civ.  Code  1895, 
5098,  6107.— Parish  v.  Davis  (Ga.)  1082. 

I  6.   Profert,  oyer,  mad  esUbits. 

As  profert  cannot  be  ma^  nor  oyer  demanded 
of  an  unsealed  instrument,  such  a  paper  cannot 
t>e  made  a  part  of  the  pleadings  hy  the  read- 
ing of  the  note  as  the  oyer  demanded.— Ander- 
son V.  Prince  (W.  Va.)  656. 

I  6.   BUI  af  partteulara  amd  oopy  of  «o- 
oownt. 

*In  action  for  injuries  caused  by  striking  of 
wagon  driven  by  jAdntlff  by  a  street  car,  Iwld 
not  error  to  refuse  to  require  a  bill  of  paJticu- 
lars.— Blue  R}dga  Light  St  Power  Go  t.  Tut* 
wiler  (Va,)  639/ 

i  7.  Motions. 

*Where  petition  contains  two  or  more  counts 
and  each  sets  forth  a  separate  cause  of  action, 

Elaintiff  will  not  be  required  to  elect. — Sonthem 
Ly.  Co.  T.  (Cambers  (6a.)  87. 

PLEDGES. 

Holder  of  note  as  collateral  security  as  bona 
fide  pnrchaaer,  see  "Bills  and  Notes,"  1 2. 

POISONS. 

Conviction  of  offense  included  In  that  charged 
in  prosecution  for  mnrder  by  ptrisoning,  see 
"Indictment  and  Informatioii/'  |  6. 

Homicide  by  poisoning,  see  "Homicide,"  |  S. 

POLICE  POWER. 

Of  municipality,  see  "Municipal  Corporations," 
i  5. 

Besulatlons  as  to  practice  of  law,  see  "At- 
torney and  Client,^'  1  1. 

POLICY. 

Of  Insnrance,  see  "Insurance." 
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POLITICAL  RIGHTS. 

See  ^'OonatltuttoBal  Iaw,"  i  8. 

POSSESSION. 

See  "Adverse  PoseeBeion." ' 

To  sustain  action  to  quiet  title,  see  **Qnletlttff 

Title,"  II.  ^         ^         ^  "-^ 

To  mistain  suit  restralnlnc  trespass  on  land, 
■ee  "Injonction.'*  I  2. 

POST  OFFICE. 

Delay  of  mails  as  excuse  for  failure  to  file 
brief  on  ajweal  or  erroii  eee  "i^peal  and 
Error,"  |  17. 
Notice  by  mail  of  Insurance  assessment  see 

"Insurance,"  |  14. 

POWERS. 

Creation  by  will,  see  "Wills,"  t  8. 
Of  attorney,  see  "Principal  and  Agent.** 
Of  sale  in  mortgage,  see  '^Mortgages,"  |  8. 

8  1.   Construction  and  exeontlon. 

•Where  tbe  donee  of  a  power  of  sale,  who  has 
no  legal  interest  individually,  executes,  with- 
out reference  to  the  power,  a  fee-simple  deed 
to  land  covered  by  It,  the  deed  held  an  execu- 
tion of  the  power. — Jr.  A.  Middlebrooks  A  Co. 
V.  Ferguson  (Ga.)  34. 

•Where  title  to  land  Is  conveyed  to  secure 
a  debt,  and  the  Instrument  Is  not  merely  a  mor^ 
gage,  a  power  of  sale  for  failure  to  make  pay^ 
ment  is  a  power  coopled  with  an  Interest,  and 
is  not  revoked  by  the  death  of  the  debtor. — ^Bag- 
gett  V.  Edwanb  (Ga.)  250. 

Execution  of  a  power  of  sale  held  not  a  snlt 
against  an  administrator,  so  as  to  require  a 
delay  of  12  months  before  action  can  be  taken.r— 
Baggett  T.  Edwards  (Oa.)  260. 

PRACTICE. 

Procedure  of  particular  courts,  we  'Xiourts.*' 

In  particvlar  civil  actions  or  proceedtnga. 
See  "Divorce"  «  2;   "Ejectment":  "Habeas 
Corpus,"  {  2:  •^Mandamus,"  |  8;  'Tteplevin"; 
"Trespass,"  I  2. 
Condemnation  proceedings,  see  "En^ent  Do- 
main," {  8. 

Particvlar  proceedinga  in  actiona. 
See  "Abatement  and  Revival";  "Appearance"; 
Ballj"_§  1;  "Cpntlnuanee'' ;  "(^sts";  "Dam; 


.     "Jnry  . 

"Motions" ;    'Tarfles" ;    "Pleading" :  "Pro- 
cess" ;   "Reference" ;  "Removal  of  Causes"  • 
"Trial";  "Venue." 
Nonsuit,  see  "Trial,"  {  5. 
Revival  of  judgment,  see  "Judgment,"  |  12. 
Verdict,  see  "Trial,"  |  14. 

Pwrtioular  remediea  in  or  incident  to  actiont. 
See  "Attachment";  "Garnishment';  "Injunc- 
tion" ;  "Receivers." 

Procedure  <n  ortminal  proMocutiont. 
See  "Criminal  Law." 

For  offenses  against  liquor  laws,  see  "Intoxi- 
cating Uquors,"  S  4. 

Prooedsrs  in  taerciae  of  tpecidl  or  limited  iurta- 

dicUon. 
In  equity,  see  "Equl^." 
In  justices*  courts,  see^'Juatlcee  of  tbe  Peac^" 
I  3. 
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Prooedure  on  revt^to. 
See  **Appeal  ud  Error":  "Certioiari,**  |  1: 
"Ezeeptiona,  Bill  of ;  "Jiutlcei  of  the  Peace.'' 
I  4;  %ew  Triml.*' 

PREFERENCES. 

JBUfeet  of  proceedinci  In  baiikniirtC7i  lee  *3ank- 

raptcy,''^!  1. 

PREJUDICE. 

'Qrotmd  for  reverBal  in  ciril  action^  set  "Ap- 
peal and  Error,"  S>  24r-26. 

PRELIMINARY  INJUNCTION. 

flee  "Injnnctton,"  |  4. 

PREMIUMS. 

Inaanuiee  ptemlnma,  lee  "lunruce,**  U  1*  S- 

PRESCRIPTION. 

Acqnieltlon  of  rights,  Me  **AdTene  PosMiriott,'' 

PRESENTMENT. 

Br  grand  jury,  see  "Indlctmoit  and  Informa- 
tion," 

Of  dfllnu  anlnat  estate  of  decedent  na  "Ex- 
ecntois  and  Administrators,"  |  S. 

PRESUMPTIONS. 

As  to  hasband'B  agency  for  wife,  see  "Hosband 
and  Wife,"  12. 

A*  to  meeting  of  atockholden,  see  "Corpora- 
tions," 8  2. 

In  civil  actions,  fee  "ETidence,"  {  2. 

In  criminal  ijaoaecations,  see  ''Homicide."  i  6. 

On  appeal  or  error,  sea  "Appeal  and  Error," 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  "Evidence,"  |  6. 
Compensation  of  agent  working  witlioat  special 

contract,  see  "Work  and  Labor." 
Form   and  snfflciency  of  instrnctions  as  to 

rights  acQnired  from  agent,  see  "Trial,"  (  8. 
Husband  as  agent  of  wife,  see  "Husband  and 

Wife,"  «  2. 

Parol  evidence  to  explain  contract  of  agaicy, 
see  "Evidence,"  {  ID. 

Agmcv  in  particvlar  r€lation$,  olftee*,  or  ov 
cupationg. 

See  "Attorney  and  Clirat";  "Brokers." 
Gmrporate  agents,  see  "Corporations,"  }  S. 
Insurance  agents,  se«  "Insurance,"  I  1. 
Of  telegraph  company,  see  "Telegraphs  and 
Teleidiones,"  |  1. 

I  1.   Mutual  rlgilita,  dntiea,  and  lUbUl- 
ties. 

*Where  a  person  acts  as  agent  without  an- 
thority,  but  hia  acts  are  ratified,  h*  to  entitled 
to  eranpensation. — Ice  t.  Maxwell  (W.  Va J  -699. 

•To  entitle  an  agent  to  recover  for  services 
rendered,  it  is  not  necessary  to  show  an  ex- 
press request— Ice  t.  Maxwell  (W.  VaO  809: 

I  2.  aichta  and  UabUltlea  as  to  tUvd 
parsons. 

•A  railway  company  held  liable  to  one  who 
goes  to  a  depot  to  deal  with  the  depot  agent  as 
to  matters  connected  with  the  bnnness  of  the 
company,  and  is  losolted  by  the  agent. — South- 
«ru  By.  Co.  T.  CSiambers  (Oa.)  37. 


*Where  a  defmt  agent,  knovdng  of  eootracts 
of  drayman  willfully  and  m&licioualy  refused 
to  deliver  to  the  drayman  the  goods  of  con- 
tractlng  mevcbants,  notwithstanding  orders  to 
that  effect  whereby  the  drayman  was  damaged 
in  his  bosineas,  the  railroad  commoy  was  liable 
therefor. — Southern  By.  Co.  r.  Chambers  (Ga.) 
37. 

A  buyer  \eJd  not  entitled  to  refuse  to  pay  the 

f»rice  and  retain  the  goods  on  the  ground  that  be 
B  entitled  thereto  upon  a  prior  agreement  with 
the  agent  of  the  seller,  where  such  agreement 
was  not  diseloaad  to  the  seller  at  the  time  iws- 
session  was  obtained,  and  was  in  no  way  as- 
sented to  by  him. — Susong  v.  McKenna  (Ga.) 
236. 

Authority  of  the  clerk  of  the  superior  court 
to  collect  costs  for  the  sheriff  did  not  inclode 
authority  to  release  plaintiff  and  charge  the  costs 
to  another^Board  of  Education  of  xennille  t. 
Kelley  <0a.)  288. 

Facta  Aeld  not  to  show  authority  in  agent 
to  draw  on  his  principal  and  have  draft  cashed. 
—Bank  of  Morganton  v.  Hay  (N.  C.)  811. 

Agreement  to  sell  goods  as  agent,  title  to  re- 
main in  principal,  must  be  recorded,  under  Civ. 
Code  19(S.  i  265&— Armour  &  Co.  t.  Boh  (& 

a)  815. 

PRINCIPAL  AND  SURETY. 

See  "Bail";  "Bonds." 

Estoppel  of  surety  on  bond  to  assert  Hen,  see 

"EMoppel.'*  I  2: 
IilaUlitfes  of  snreties  on  bonds  for  perfttimanee 

of  duties  of  office  or  trust  see  "Gnardian  and 

Ward."  I  4. 

Release  of  li«i  of  Judgment  against  Buretr,  see 

"Judgment"  I  10. 
Rights  of  surety  as  to  payments,  see  TarmeDt'* 

Subrogation  of  sure^  to  zi^ts  ct  cnffitw, 

see  ^Subrogation." 
Sureties  on  bonds  on  ameal  from  jBsties*tt  ooort 

see  *^usttces  of  the  Feace,"  |  i. 

I  1.   IHaeharse  of  surety. 

A  person,  becoming  a  surety  for  a  purchaser 
at  a  judiciail  sale,  held  bound  by  the  decree  con- 
firming the  sale,  tboogh  the  contract  of  snretr- 
ship  is  changed  thereby.— Sipe  v.  Taylor  (Va) 
542. 

Heirs  of  surety  on  being  sued  for  the  amount 
of  the  surety's  liability,  htid  not  entitled  to 
escape  liability  on  the  theory  that  the  terms 
of  the  contract  of  suretyship  were  changed  with- 
out the  consent  of  the  snre^.— Sipe  t.  Tsylor 
(Va.)  542. 

PRIORITIES. 

Of  location  of  railroad,  see  *'RaUzoada,*'  |  & 
Of  mortgages,  see  "MM^agee,"  |  2. 

PRIVATE  NUISANCE. 

See  "Nuisance,"  |  1. 

PRIVATE  ROADS. 

Bights  of  way.  lee  "JDassoMitB.** 

PRIVILEGE 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," S  1. 

Of  married  wom^  see  "Husband  and  Wife," 
S  1. 

Of  witness  as  to  testimoB^,  seo  ''Witnesses," 
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PRIVILEGED  COMMUNICATIONS. 

DlMlonm  by  witnen,  Me  "WitMnw,"  |  1. 

PROBABLE  CAUSL 

For  ^TMweation,  see  "MrIIcIow  Praecntloii," 

PROBATE. 

Of  wlU,  M*  "WUIh."  I  2. 

PROCESS. 

Amendment  of,  pettdlng  v>peal»  lee  "Appeal 

and  Error."  |  ShT 
Effect  of  appearance,  see  "Appearance.** 
Jurisdiction  of  coorti  In  general  as  affected 

to;,  see  "Coorta,"  }  1. 
Uaiicious  abase  of  proceaa  see  "Mallcloni  Prow- 

cntion,"  I  3. 

/ft  particular  actions  or  proceeiinga. 
For  damages  for  taking  of  or  injury  to  property 
in  exercise  of  rigbt  of  eminent  domaio,  see 
"Eminent  Domaui,**  f  4. 
In  Jostled  eonrts,  aee  ^Jnetlees  of  the  Peace." 
I  8. 

Partteular  form*  of  loriU  or  other  proeeo*. 
See  *<Ezecntion*' ;    "Gamiatunent" ;  "Injone- 
tion";  "MandwBKw"  ;  "Raptorin." 

I  1.  IfrtauN^  UWMM— ,   ra%wlaitM,  mmA 

A  BommoDB  was  not  invalid  because  directed 
"to  the  defendant,"  who  was  named  in  the  cap- 
tion but  not  in  the  body  of  the  summons.— 
Glenn  v.  Angosta  Drag  Co.  (Oa.)  1032. 

Under  ReTlsal  1005.  U  429,  430,  442.  an  ac- 
tion must  be  commenced  by  issuing  a  summons 
except  where  defendant  cannot  be  i>eraoaa]ly. 
served,  when  it  must  be  commenced  by  the 
affidavit  showing  that  fact,  followed  by  pub- 
lication.— ^pQters  Grocery  Go.  T.  GoUina  Bag 
Co.  (N.  C.)  90. 

*An  alias  summons  held  properly  quashed 
because  issued  after  the  cause  was  stricken 
from  the  docket.— Park  Laud  St  Imp.  Go.  t. 
Lane  (Ta.)  690. 

When  setting  airide  fbB  default  decree  held 
that  the  court  should  have  set  aside  the  prior 
decree  striking  the  case  from  the  docket,  and 
this  left  plaintiff  free  to  sue  out  an  alias  sum- 
mons.—Park  Land  &  Imp.  Co.  v.  Lane  (Ta.) 
690. 

f  S.  Servloe. 

*To  obtain  jurisdiction  of  defendant  there 
must  be  a         return  of  service  of  process. — 

Albright-Prior  Co.  v.  Pacific  Selling  Co.  (Ga.) 
251. 

'Revisal  1905,  S  442,  relating  to  the  service 
of  procpsn  by  publication,  held  to  require  inabil- 
itT  to  find  defendant  within  the  state  to  be 
eHtnblished  by  affidavit. — Peters  Grocery  Go.  v. 
Collins  Bag  Oo.  (N.  G.)  90. 

Publication  notice  held  to  contain  sufficient 
allegations  to  show  a  cause  of  action  against 
defendant.— Lemly  v.  Ellis  (N.  C.)  629. 

Affidavit  for  order  of  publication  held  to  set 
out  a  cause  of  action  in  sufficient  compliance 
with  Code,  I  218  (Reviaal  1906,  |  442).— Lemly 
V.  Ellis  (N.  C.)  iSSd. 

*Under  Code  1904,  SS  3230-3232.  in  an  action 
for  specific  performance  of  a  contract  to  convey 
land,  brought  against  the  vendor's  executor  and 
heirs,  the  nonresident  executor  was  properly 
served  by  publication.— Clem  v.  Given's  Kx'r 
CVa.)  BOT. 


Jnrisdietloii  of  defendant  held  not  obtained 
where  there  was  no  personal  service  and  the 
substituted  service  on  defendant's  wife  was  not 
good,  though  defendant  received  from  her  the 
coDT  of  tbe  summons  left  with  her.— Park  Land 
dtimp.  Go.  T.  Lane  (Vs.)  6901 

'Where  a  return  of  service  of  snmmons  is- 
sufflcient  on  Its  face,  facts  stated  therein  a» 
it  was  tbe  dnty  of  the  officer  to  set  forth  cannot 
be  put  in  issue  by  plea  in  abatement  or  motion 
to  set  aside  a  JudgineDt  by  default.— Talbott 
Southern  Oil  Co.  (W.  Ta.^  1000. 

i  3.  Defeots,   obJastioAB,   and  aaaeaA- 

meat. 

Refusal  on  conflicting  evidence  of  amendment 
of  return  <m  snmincais  after  It  had  become  a 
matter  of  record  held  not  to  be  disturbed.- Park 
Land  dc  Imp.  Ca  v.  Lane  (Ta.)  69a 

I  4.   Abase  af  pMceH. 

*Maliciotis  prosecution  and  abuse  of  proceaa 

distinguished.— Pittsburg,  J.  B.  &  B.  R.  Co.  t. 
WakeSeld  Hardware  Co.  (N.  C.)  422. 

'Plaintiff  In  attachment  held  not  liable  for 
abuse  of  process  because  of  levy  on  an  excessive 
qoanti^  of  property,  he  not  having  directed, 
advised,  or  encouraged  IL — ^Plttsbun,  J.  E.  & 
B.  R.  C3o.  WakcdeU  Hardware  Ok  CN.  0> 
422. 

PROCESSIONINa 

See  "Bonndaries,"  |  2. 

PROFERT. 

In  pleadlnff,  see  Tleadlng."  t  S. 

PROFITS. 

Requirements  of  statute  of  frauds  as  to  contract' 
for  parment  ot  profit*,  see  "Frauds,  Stat- 
ute of?*  I  8. 

PROHIBITION. 

Of  traffic  In  Intonating  liquors,  see  "Intoxi- 
cating Liquors.** 

PROMISSORY  NOTES. 

See  "Bins  and  Notet." 

PROOF. 

Of  loss  bisored  against,  see  "Insarasce."  I  10.- 
Of  service  of  proceaa,  aes  "Process,"  |  2. 

PROPERTY. 

Constitutional  guaranties  of  Hfcbts  of  property, 

see  "Constitutional  Law,"  M  4.  9. 
Rules  of  property  os  stars  decisis,  see  "Courts,'*' 

S2. 

Particular  tpeciee  of  propertv. 
See  "Animals" :  "Logs  and  Logghig" ;  "BOnea 

and  Minerals.** 

Remediea  involving  or  affecting  property. 
Protection  of  rights  of  property  by  injunction, 
see  "Injunction,"  %  2. 

Transfers  and  other  matters  affecting  title. 
See  "Adverse  Possession." 
Intermixture,  see  "Confusion  of  Goods." 
Taking  for  public  use,  see  "Eminent  Domain.** 

Tbe  rule  as  to  the  right  of  one  deprived 
of  property  by  actionable  fraud  to  recover  the 
same  so  long  as  it  can  be  traced  stated.— Singer- 
Mfg.  Co.  V.  Summers  (M.  G)  522. 


*PolBt  aaaotated.  Soa  sjUabu. 
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PROVINCE  OF  COURT  AND  JURY. 

In  ciTil  actions,  see  "Trial,"  f  6. 
In  criminal  prosecations,  see  *  Criminal  Law," 
I  IS. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  Injurr,  see 
""Damages,"  S  1. 

Of  death  or  injurr  of  gervant,  see  *^aBter  and 
Servant,"  8$  ».  12. 

Of  Injury,  see  "Negligence,"  I  2. 

Of  Injurr  from  operation  ot  railroad,  k*  "Bail- 
roads,''  I  14. 

Of  loss  or  injarj  from  delay  or  failure  to  de- 
lirer  telwram,  see  "Tel^grapha  and  Tele- 
phwtes,*'  I  2. 

PUBLIC  DEBT. 

Sm  ^Municipal  Corporations,"  S  8 ;  "Towna," 

PUBLIC  IMPROVEMENTS. 

By  mnnfdpalities,  see  "Municipal  Corporfa- 
tiotts,"  i  4. 

PUBLIC  LANDS. 

I  1.  Slsposml  of  landa  of  the  stmtee. 

An  exception  in  a  patent  to  state  land  Md 
not  invalid  for  uncertainty  of  identification. — 
Baat  Lake  Lumber  Co.  t.  East  Coast  Cedar  Co. 
(N.  0.)  804. 

The  recital  in  the  body  of  a  grant  from  the 
state,  as  recorded,  of  the  affixing  of  the  seal  of 
the  state  held  sufficient  evidence  of  its  rega- 
laritj^Broadwell  t.  Mca^  (N.  a)  840; 

PUBLIC  NUISANCE. 

See  "NolBance."  |  2. 

PUBLIC  USE. 

Taking  property  tor  pnUie  use,  Ht  "Bmlnent 

Domain." 

PUNISHMENT. 

See  "Crhnlnal  Law,"  |  80. 
Fines,  see  "Fines." 

PUNITIVE  DAMAGES. 

See  "Damages."  I  8. 

Applicability  of  inBtmctions  as  to,  to  case,  see 
'TMal,"  S  0. 

Construction  and  effect  of  Instruction  as  to, 
see  "Trial,"  |  12. 

For  delay  or  failure  to  ddirer  telegram,  see 
"Telegraphs  and  Tdepbones/*  |  3. 

For  malicious  prosecution,  see  **Malidous  Prose- 
cution," I  3. 

Form  and  sufficiency  of  Instmctloa  as  to*  see 
*rrrial."  t  & 

QUALIFICATION. 

Of  inroTB,  see  "Jury,"  |  f 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUARANTINE. 

Duty  of  carrier  to  give  notice  of  to  passenger, 
see  "Carrieis,"  {  i. 


QUASHING. 

Indictment  or  informatioo,  see  "Indictment  and 

Information,"  §9  3,  4. 

QUESTIONS  FOR  JURY. 

In  civil  acti<His,  see  "Trial "  f  5. 
In  criminal  prosecutions,  see  "Criminal  Iaw' 
I  18. 

QUIETING  TITLE. 

Cancellation  of  instrument  in  suit  to  quiet  titles 
see  "Cancellation  of  Instruments,"  {  1. 

i  1*   Blsfct  of  aetlOB  ud  defeases. 

*Oiie  in  actual  possession  of  land  under  n- 
perior  title  may  bring  suit  to  remove  a  doed 
arising  from  a  daim  under  color  of  dtie  bf 
auother  under  an  inferior  adverse  titte. — White- 
house  T.  Jones  (W.  Va.)  730. 

'Where  in  ejectment  jadgment  has  been  ren- 
dered for  me  of  the  parties,  and  the  daimant 

of  the  adversary  title  still  daims  notwithstand- 
ing the  judgment,  the  successful  owner  may  soe 
to  quiet  title  and  possession. — Whitehouse  t. 
Jones  (W.  Va.)  730. 

*A  bill  to  remove  a  dood  on  the  legal  title 
to  land  cannot  be  maintained  by  aa»  ont  o( 
poeeession.— Poling  v.  Poling  (W.  VaJ  993. 

I  2,   Pmoeedlacs  mmd  nUsf. 

Eqnity.  having  jurisdiction  to  remove  a  dead, 
may,  as  inddent  to  the  relief,  enjoin  tbe  enttfsi 
of  timber  by  daimant  under  the  bad  titla— 
Whitehouse  t.  Jones  (W.  Va.)  780. 

RAILROADS. 

See  "Street  BaUroads." 

Adverse  possession  of  right  of  way,  see  "Ad- 
verse Fosaession,"  §  1. 

As  employers,  see  "Master  and  SerraiU.'* 

Carriage  ot  goods  and  passengers,  see  "Car- 
riers?' 

Oonstruction  and  effBCt  ot  InstmetloB  In  actkn 
tw  injuries  caused  by  <nieratmi  irt,  see 
**Trial,''  I  12. 

Construction  of  buildings  conatitatliuc  DOisaan 

see  "Nuisance,"  {  2^ 

Construction  of  constltotlonal  pioriritHU  relat- 
ing to  issuance  of  mileage  booka  see  "Oonsd- 
tuUonal  Law,"  i  L 

Corporata  meeting  of  stockholders  to  lease  rail- 
road, see  "CorporationB,"  |  2. 

Denial  of  mandamus  as  bar  to  other  proceed- 
ing against  railroad,  see  "Jadgment,"  |  8. 

Easements  of  right  of  way,  see  "fiSasanents," 

Exwcise  of  right  of  emlnoit  domain,  see  *'SaSr 
nent  Domain,"  fS  1,  2. 

Ground  of  injunction  ag^nst  railroad  eimipanf, 
see  "Injunction,"  |  1. 

Harmless  error  in  action  for  injuries  from  fiit 
caused  operation  of,  see  "Appeal  and  Er- 
ror," $8  25j  26. 

Laws  providing  for  Issnsnce  of  mlleaae  boi^ 
as  denial  of  due  process  ot  law,  8ee^*Cousti- 
tutlonal  Law,"  f  9. 

Liabilities  of  for  acts  (tf  agents,  see  "Prin- 
cipal and  Agent,"  8  2. 

Limitations  applicable  to  action  for  damain^ 
for  negligent  conHtruction  <M^  see  **LimiU- 
tim  of  Actions."  S  1. 

Mandamus  to  compel  application  to  townshi;^ 
of  railroad  taxes,  see  ''Mandamus,"  {  1. 

Operation  of,  as  creating  nuisance,  see  "N'ni- 
sance,"  S  1- 

Ratification  by  corporation  of  lease  of  rail- 
road, see  "Corporations,"  |  8. 

Regulations  of  interstate  e(Hnmeroe,  see  "Com- 
merce," S  1. 
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Rcstrafadoff  Ujing  of  tni/k,  lee  'Hliijanctioii.'' 

Running  traiiu  on  Sondar,  see  "Sunday.** 

Taxation  of,  Bee  "Taiation."  fi  2. 

Time  for  performance  of  contract  with,  tee 
"ContractB,"  {  2. 

Validity  of  release  for  injories  caused  by  opera- 
tion of  railroad,  see  "ReleaBe,"  {  1. 

I  1.   OoBtrol  and  renlatlon  In  Boneral* 

A  corporation  commission  heJ6  not  autborfEed 
to  make  any  order  affecting  the  running  of  tbe 
trains  over  the  line  of  a  company  not  a  P&rty 
to  tbe  proceediDin.— WiDchestsr  A  S.  B.  Ot>.  t. 
Commonwealth  (Va.)  «02. 

I  X>    Bailromd  cmapulM. 

*The  failure  of  the  railway  company  to  organ- 
ize under  an  act  authorizing  its  organization 
within  the  dme  prescribed  therein  does  not  pre- 
vent a  raltd  oiganlMtlon  thereafter,  onJess  a 
forfeiture  luu  been  declared  on  proceedings  in- 
Rtituted  by  tbe  stntft — Seaboard  Air  Line  B. 
Ca  T.  Olive  (N.  a)  268. 

I  3*  iMatlom  of  tmA*  tendnl,  uiil  sta- 
tions. 

The  snccesBor  to  the  road  aud  franchise  ot  an 
original  railroad  company  locating  and  con- 
st ructing  such  road  is  governed  aa  to  reloca- 
tion by  the  law  applying  to  its  predecessor. — 
Brown  t.  Atlantic  ft  B.  By.  Co.  (Oa.)  24. 

•Civ.  Code  180&,  S  2171,  does  not  authorize 
a  railroad  company,  organized  under  tbe  gener- 
al law,  after  having  constructed  and  pat  in 
operati<m  Its  road,  to  tear  up  -a  section  thereof 
19  miles  in  length  and  relocate  tbe  same.— 
Brown      Atlantic  ft  B.  By.  Go.  (Oa.)  24. 

*A  railroad  company  with  power  to  choose 
its  road  between  designated  termini,  after  it 
b&s  exercised  its  discretion,  cannot  change  Its 
location  without  express  legislative  authority, — 
Brown  r.  AtlanUe  ft  B.  By.  Go.  (Ga.)  24. 

'Location  of  union  depot  ordered  by  Corpora- 
tion Commission  held  not  to  be  restrained  be- 
cause beyond  tbe  city  limits. — Daw«r  T.  At- 
lantic Coast  Line  (N.  O.)  292. 

•Erection  of  union  depot  and  necessary  chan- 
ges of  nilroad  linea  AeM  not  to  be  enjoined  be- 
cause caosing  Injury  to  tbe  business  of  plain- 
tiffs.—Dewey  V.  Atlantic  Coast  Line  (N.  C.) 

292. 

Bevisal  1909,  {  1097,  subsec.  3.  held  to  con- 
fer on  railroads  the  right  to  make  such  dianges 
in  their  line  as  are  necessary  to  make  a  nnion 
depot  erected  bv  order  of  tbe  Conwratlon  Com- 
mission available  to  tbe  traveling  public. — 
Dewey  v.  Atlantic  Coast  Line  (N.  C.)  292. 

•Revisal  1905,  8  2573,  relating  to  change  of 
railroad  route  in  city,  held  to  apply  only  where 
railroad  of  its  own  volition  contemplatea  change, 
and  not  where  change  is  ordered  by  Ct^pora- 
tion  Commission. — Dewey  v.  Atlantic  Coast 
Line  (N.  C.)  292. 

*Acts  of  a  street  railway  held  to  constitute 
a  prior  location  of  a  right  of  way  between  two 
towns,  as  against  a  railroad  company  seeking 
to  occupy  the  same  right  of  way.— Faretteville 
St.  By.  Co.  V.  Aberdeen  &  R.  B.  Co.  (S.  C.)  345. 

*Prior  location  and  adoption  of  a  right  of 
way  held  to  determine  the  right  to  such  right 
of  way  as  between  two  corporations.— Fayette- 
ville  St  By.  Co.  v.  Aberdeen  &  R.  B.  Co.  (N. 
C.)  345. 

A  specific  right  granted  by  the  franchise  of 
a  railroad  to  condt^mn  an  abandoned  right  of 
way,  does  not  authorize  it  to  condemn  an 
abandoned  right  of  way  on  which  ther?  is  a 
prior  location  by  a  street  railway.— Fayetteville 
St.  By.  Oo.  J.  Aberdeen  ft  R.  B.  Go.  (N.  C.) 
840. 


rrhe  reqalrement  of  ReWsal  1905,  I  2600,  as 
to  tbe  filing  of  rights  of  way  with  the  corpora- 
tion commission,  held  not  to  require  such  a 
filing  as  an  essential  to  a  completed  location 
of  a  right  of  way  ai  amlnst  anotoer  company.- 
Fayetteville  St  By.  Oo.  t.  Aberdeen  &  B.  R. 
Co.  (N.  C.)  345. 

The  entry  of  an  engineer  and  a  survey  held 
not  essential  to  a  complete  location  of  a  weil- 
deflned  right  of  way.-HBViyetteTille  St.  By.  Co. 
T.  Aberdeen  ft  B.  B.  Oo.  ^.  C)  845. 

Railroad  charter  construed,  and  held  to  aa- 
tiioriie  tiie  railroad  company  to  cross  a  river 
on  a  bridge  constructed  not  necessarily  "above," 
but  "above  or  near,"  the  town  of  Wasbington. 
-Pedrkk  v.  Baldgh  ft  P.  S.  B.  Co.  (N.  C.)  877. 

Injunction  to  restrain  location  of  right  of  way 
over  lands  for  legging  road,  held  properly  d»* 
nied.— Marion  County  Lumber  Go.  v.  Til^unan> 
Lumber  Co.  (S.  C.)  387. 

•Charter  of  a  railroad  company  and  its  amend- 
ment (Act  Feb.  26,  1877,  Acts  1876-77,  p.  95,  c. 
110)'  held  to  authorize  it  to  run  to  its  terminal 
point  either  over  its  own  line  to  be  constmeted« 
or  over  a  connecting  line.— Winchester  ft  B.  R. 
Co.  V.  Commonwealth  (Va.)  692. 

•The  duty  of  running  trains  to  a  terminal 
point,  imposed  by  the  acceptance  of  a  charter 
and  its  amendment  (Act  Feb.  26.  1877,  Acts 
1876-77,  p.  95,  c.  110)  held  not  to  be  disre- 
garded because  such  performance  would  Involve 
a  financial  loss.— Winchester  ft  8.  B.  Co.  r. 
CkHnmonwealth  (Va.)  692, 

I  4.  Blcbt  of  waj  uA  other  imtevests 
in  land. 

•Under  Bevisal  1905.  I  388  (Rev.  Code,  c. 
6S,  I  23),  the  possession  by  individuals  of  the 
land  covered  by  a  railroad  riKht  of  wav  htM  not 
to  operate  aa  a  bar  to,  or  the  basis  for  a  pre- 
sumption of.  abandonment  by  the  railroad  of  Its 
right  of  way. — Seaboard  Air  Une  R.  Ga  t. 
Olive  (N.  a)  263. 

Under  Prlv.  Acta  1862-68,  p.  80,  &  26.  t 
9,  an  owner  not  applying  for  the  assessment  of 
the  value  of  land  taken  by  a  railroad  for  its 
right  of  way  within  two  years  after  finishing 
tbe  track  held  to  give  to  the  railroad  a  right 
of  way,  though  it  may  contlnne  to  construct 
sidetracks,  etc. — Seaboard  Air  Line  B.  Co.  t. 
OUve  (N.  C.)  268. 

*nnder  Rev.  Code,  c  61,  a  grant  of  a  right  of 

way  to  a  railroad  company  held  to  grant  to  it 
an  easement  in  a  right  of  way  100  feet  In  width. 
—Seaboard  Air  Line  B.  Co.  v.  Olive  (N.  C.) 
263. 

Tbe  general  power  of  condemnation  In  a 
railroad  franchise  held  insufficient  to  authorize 
the  condemnation  of  a  right  of  way  already 
located  by  a  street  railway,— Fayetteville  St. 
By.  Co.  V.  Aberdeen  ft  R,  B.  Co.  (N.  C.)  345. 

Where  a  railroad  company  acquires  a  right 
of  way  by  use  tor  two  yean,  it  also  acquires  the 
right  to  drain  snch  right  of  way  without  un* 
necflssary  inju^^to^adjoining  lands.— Parks  v. 


Southern  By. 


(N.  a)  701. 


maintenuee,  and 


I  6.  Construetion, 
equipment. 
In  an  action  against  a  railroad  for  Injuries 
from  the  constrnction  of  a  spur  track,  qnestion 
to  be  determined  held  to  be  whether  toe  rail- 
road maintained  a  nuisance  on  a  lot  adjoining 

ElaintiffB  lot — Tbomaaon  v.  Seaboard  Ait  Line 
;y.  (N.  C.)  108. 

S  6.  Sales,  leases,  trafla  eoBtvaeta,  and 
oonsolidatlon. 

Acts  1848-W,  p.  138,  c.  82.  incorporating  the 
North  Carolina  Bailroad,  Mid  to  authorize  it 
to  make  a  valid  lease  of  ita  franchise  and  prop- 
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erty  to  anodier  railroad  com 
lanUc  &  N.  C.  R.  Co.  (N.  0.) 

A  prorisiui  In  a  railroad  lease  obligating  the 
lessee  not  to  raise  local  freight  tariffs  held  a 
covenant,  the  breach  of  which  did  not  entail  a 
forfeiture  of  the'  lease,  bat  rather  an  action 
for  damaxes.— Hill  t.  Atlantic  &  N.  C.  R.  Co. 
(N.  C.)  854. 

*A  railroad  charter  and  its  amendment  (Act 
Feb.  26,  ISn,  Acta  1876-77,  p.  95.  c.  UQ).  ac- 
cepted br  ttie  lenee  and  practical  owner  of  the 
road,  held  to  regnire  men  lessee  to  run  trains 
to  the  terminus,  though  the  original  company 
was  not  able  to  do  sc.— Winchester  &  S.  B.  Co. 
V.  Commonwealth  (Va.)  692. 

I  T.   Operatlou-^utr  to  operats. 

In  determining  damages  from  operation  of  rail- 
road, depreciation  in  vaJae  of  property,  incon- 
venience, dlscomSture,  and  unpleasantness  sus- 
tained Held  properly  considered. — ^Thomason  v. 
Seaboard  Air  Una  Ry.  (N.  G.)  198. 

Where  a  Jury  found  that  construction  and 
operation  of  a  railroad  was  negligent,  considera- 
tion of  injuries  to  furniture  in  boose  of  adjoin- 
ing owners  from  cinders  and  smoke,  held  proper 
in  determining  damages. — Thttnaaon  v.  Seaboard 
Air  Line  Ry.  (M.  d)  198. 

'Negligent  operation  of  engines  and  can  over 
spur  track  making  the  houae  of  adjoining  own- 
ers less  valuable  as  a  residence,  held  a  nuiaance. 
— .Thomaaon  r.  Seaboaid  Air  Line  Ry.  (N.  <X) 
198. 

*Wherfl  a  railroad  company  n^llgentiy  per- 
mitted its  cars  to  run  off  a  evur  track  and  knock 
down  the  fence  of  adjoining  owners,  the  railroad 
was  liable  for  the  damage  to  the  fence. — Tboma- 
■on  T.  Seaboard  Air  line  By.  (N.  C.)  198. 

♦Operation  of  spur  track  by  a  railroad  outside 
Its  Tight  of  way,  endangeriag  adjoining  owners 
and  toeir  property,  held  a  nuisance  for  which 
the  railroad  company  was  liable. — Thomaaon  T. 
Seaboard  Air  Lfae  Ry.  (N.  C.)  198. 

Abutting  owner's  right  as  against  a  railroad 
for  injuries  caused  by  its  nse  of  its  right  of 
way,  held  not  affected  by  an  Increased  use  due 
to  consolidation  of  the  company  with  other  com- 
panies.— Thomason  v.  Seaboard  Air  Line  By. 
tN.  C.)  205. 

Complaint  held  in  legal  effect  to  allege  that 
the  use  of  tra<^  by  a  railroad  for  the  purpoBes 
set  out  therein  constitute  as  a  matter  of  law  a 
wanton  and  negligent  nuisance.— Thomaaon  v. 
Seaboard  Air  LTne  Ry.  (N.  C.)  205. 

*nse  by  a  railroad  of  a  right  of  way  held  not 
a  nuisance  though  injuring  an  adjoining  owner 
because  of  noise,  smoke^inders,  and  vibration 
Incident  to  such  use.— Thomaaon  t.  Seaboard 
Air  Line  Ry.  (N.  C.)  205. 

I  8.  ~—  Statntorr,  munloipal,  and  ofl* 
elal'  regnlationa. 

*Act  Cong.  March  2,  1898,  c.  106, 1  2,  27  Stat 
531  [U.  8.  Comp.  St.  1901,  p.  3174}  Aeld 
to  require  uae  of  couplers  that  can  be  coupled 
as  well  as  uncoupled,  without  men  going  be- 
tween the  ends  of  the  cars.— Southern  Hy.  Co. 
V.  Simmons  (Va.)  459. 

I  9.   —  Omnpaalaa  amd  persoaa  liable 
for  laJariM. 

If  plaintiff's  husband  was  killed  by  the  nes- 
ligence  of  a  certain  railroad  company,  ft  will 
be  responsible  whether  be  was  killed  on  the 
track  of  such  railroad  company  or  on  the  track 
of  some  other  railroad  company. — Seaboard 
Air  Line  By.  t.  Randolph  (Ga.)  47. 

*A  railroad  company  held  liable  under  Acta 
1002,  p.  1152,  for  an  injury  to  an  employe  of 
its  lessee  caused  by  the  negligence  of  the  lessee 
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In  operating  the  road.— Reed  v.  SootlwD  By. 

— CarolhiaDivlsion  (S.  C.)  218. 

( 10.  —  Injuries  to  UoenaoM  or  tre»> 
passers  Im  KeneTaL 

♦Defendant  railroad  company  held  guiltj  of 
negligence  In  cutting  a  car  loose  on  a  down 
grade  and  Mnding  the  same  against  other  cars 
on  the  yard  track  of  an  oil  mills  company. — 
Hudson  V.  Atlantic  Coast  Lin*  R.  Co.  (K.  O 
103. 

♦Intestate,  an  omployfi  of  an  <dl  milla  com- 
pany, killed  by  being  crushed  between  the  rear 
car  on  his  employer's  switch  track  and  a  bnmp- 
ing  post  by  the  n^ligenee  of  a  railroad  company 
in  swltchuig  another  car  onto  the  track  with- 
out warning,  etc.,  held  not  guilty  of  contributory 
nealigence  aa  a  matter  of  law. — ^Hadstm  t. 
Atlantic  Coast  One  B.  Co.  (N.  a)  103. 

♦The  failure  of  a  railway  company  to  object 
to  persons  going  into  its  trains  at  a  station  to 
make  purchases  from  a  news  agent  did  not 
create  more  than  a  permiasiTe  licenae  to  do  so.— 
Peterson  t.  Booth  &  W.  B.  B.  (M.  a)  61& 

♦A  railway  company  MiM  not  liable  to  one 
who  went  Into  a  train  to  purdiase  fruit  from 
a  news  agent  for  his  injury  lesnltiiii:  f tiHn  be- 
hig  thrown  mm  a  car  by  the  jerniis  of  the 
trahi.— Peterwm  t.  South  &  W.  B.  B.  <N.  G.) 

6ia 

In  a  personal  Injury  action,  the  doctrine  of 
the  last  dear  eliance  held  inapplicable.— Balti- 
more  ft  O.  B.  Co.  t.  Lee  (Va.)  1. 

I  XI*         Aoeldents  at  ovomIbcb. 

A  petition  alleging  that  plaintiff  was  killed 
by  the  running  of  a  train  of  defendants  bf 
being  struck  by  their  oiglne  JkeM  to  state  a 
cause  of  action. — Seaboard  Air  Line  By.  t. 
Randolph  (Ga.)  47. 

♦In  an  action  for  Injuries  at  a  railroad  croaa* 

Ing,  evidence  held  to  require  aubmlaaion  to  the 
Jury  of  the  Issne  of  defendant's  neglirence.^ 
Williams  t.  Southern  By.  Co.  (Oa.)  9&. 


In  an  action  tat  injuries  to  a  pedestrian 
ing  tiie  track  at  a  pathway  used  by  the  public 
with  the  knowle^re  of  the  railroad  company,  it 
was  error  to  charge  that  It  is  not  lack  of  ordi- 
nary care  to  fail  to  keep  a  lookout  for  persons 
on  the  track  not  at  a  pipdie  eroadn^^ — Shaw  t. 
Georgia  R.  B,  (Ga.)  96a 

An  instruction  to  find  for  plaintiff  againrt 
either  the  railroad  company  or  the  engineer  in 
charge  of  Its  train  held  properly  refused  as 

ftlacing  on  plaintiff  a  burden  heavier  than  that 
mposed  by  law.— Southern  Ry.  Co.  T.  Reynoldi 
(Ga.)  1039. 

♦Whether  defendant  railroad  company  and 
its  engineer  were  negligent  in  nmning  its  train, 
and  whether  that  negligence  was  the  proximate 
cause  of  plantiff's  injuries,  was  a  question  for 
the  jury,  so  that  It  was  not  error  to  refose 
to  charge  that  before  plaintiff  oonld  recover  it 
must  appear  that  the  injury  was  inflicted  by 
the  willful  misconduct  of  the  defendants.— 
Southern  Ry.  Co.  v.  Reynolds  (Ga.)  1039. 

An  instruction  authorizing  the  Jury  to  infer 
negligence  from  a  car  approaching  a  crossing 
without  a  man  on  the  end  of  It  AeU  proper. — 
Wilson  V.  Atlantic  Coast  Line  (N.  C£)  257. 

♦To  kick  cars  over  a  mudi  used  crossliic  keU 

negligence. — Wilson  v.  Atlantic  Coast  Line  (N. 

C.)  257. 

♦A  traveler  approaching  a  railway  croaRin^c 
htld  required,  on  discovering  the  absence  of  the 
flagman,  to  exercise  ordinary  care  for  bis  own 
protection.^IIodgin  t.  Southern  By.  Co.  (N.  C> 
413. 

♦Punitive  damages  held  recoverable  under 
Code  1902,  {  2139,  on  failure  to  give  algnals  cc- 
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quired  by  motion  2132  at  a  crOBllDf,  under  al- 
legation Uiat  detendnnt  reckle«ty  (ailed  to 
Eire  theni^^3<rfa  t.  Bine  Bid|«  By.  Oo.  (B.  O) 
12a. 

In  action  for  nefUgently  leaTlng  open  bolt 
near  path,  evidence  kild  to  tend  to  ibow  reck- 
less negligence.— Rnddell  t.  Seaboard  Air  Line 
By.  (S.  O.)  628. 

'Whether  a  tntveled  way  across  railroad  track 
was  used  by  public  with  consent  of  company 
held  for  the  jury.— Bnddeli  v.  Seaboard  Air 
Line  Ry.  (8.  C.)  oSsS. 

I  IS.  —  lajuias  to  paraona  om  or  bow 
traeka. 

*It  lerranta  operatlnK  a  tr^n  ibonld  have 
anticipated  the  preaenoe  of  pedestrians  on  a 
part  of  the  track  freqnently  used  by  the  oubllc 
aa  a  pathway,  it  was  for  the  jury  to  aay  whether 
It  was  n^llgent  to  mn  the  train  at  great  speed 
at  Oiis  place^haw  v.  Gewgia  B.  B.  <Ga.)  800. 

*A  ndlrofld  company  does  not  owe  the  duty  of 
provlaton  to  a  bare  licensee  on  its  tracka — 
Gheaapeake  ft  O.  By.  Co.  t.  Farrow's  Adm'x 
(Va.)  569. 

*A  railroad  oompany  to  arold  Injuring  a  tres- 
paaser  on  Its  traeka,  if  his  danger  be  obvious, 
mnat  noa  all  means  consistent  with  its  higher 
duties  to  lli  paamgera.— Chesapeake  &  O.  By. 
Co.  r.  Farrow's  Adm'x  (Va.)  em, 

*Ucensee  on  «  railroad  track  held  chaived 
with  knowledge  aa  to  the  method  of  shifcuig 
cars  which  bad  been  in  conatant  oae  for  many 
Tears.— Chesapeake  A  O.  Oo.  t.  Farrow's 
Adm'x  (Va.)  BtoT 

*Where  a  licensee  on  a  railroad  track  was  in- 
jured by  a  moving  car,  the  doctrine  of  the  last 
clear  chance  had  no  application,  it  appearing 
that  defendant's  servant  on  the  car  did  not  see 
deceaaedt  being  engaged  in  the  performance  of 
a  necessary  dntr  which  he  could  not  neglect.— 
Chesapeake  4  O.  By.  Oo.  t.  Farrow*a  Adm'x 

(Va.)  sea 

In  an  action  for  an  injury  resulting  in  the 
death  of  a  licensee  on  the  railroad  track,  held 
that  defendant  was  not  guilty  of  negllguce. — 
Chesapeake  &  O.  By.  Co.  T.  Farrow's  Adm'x 
(Va.)  509. 

1 18.  ~—  fisjvrlaa  to  Mlnmla  oa  ov  meu 
tracks. 

In  an  action  against  a  railway  company  for 
killing  a  cow,  evidence  considered  and  kel4 
sufficient  to  support  a  verdict  for  plaintiff.— 
Berry  r.  Southern  By.  Co.  (O&j  239. 

{  14.    Fires. 

'Xegligence  of  a  railroad  company  in  per- 
mitting its  right  of  way  to  remain  in  a  foul 
condition  held  of  Itself  the  proximate  cause 
of  the  bumbig  of  plalntlCTs  woods  by  fire  com- 
municated tiom  such  right  of  way. — ^Enott  r. 
Gape  Fear  ft  N.  By.  Co.  (N.  C.)  ISO. 

♦In  an  action  for  loss  by  fire  set  out  by  de- 
fendant's locomotive  on  April  4.  1004,  evidence 
that  witnesses  had  seen  sparks  flowing  from  the 
amokestack  of  th^-  same  locomotive  between  Feb- 
ruary and  April  held  admissible.— Knott  v.  Cape 
Fear  &  N.  By.  Co.  <N.  C.)  150. 

In  an  action  against  a  railroad  company  for 
fire  alleged  to  have  been  negligently  set  out, 
evidence  held  not  to  show  the  ne^igence  alleged. 
—McCoy  T.  Carolina  CenL  R.  R.  (N.  a)  270. 

*B^lroad  company  ikeM  liable  for  fires  caua- 
ed  by  the  foul  condition  of  its  right  of  way.— 
North  Fork  Lumber  Co.  Southern  Ry.  Oo. 
<N.  C.)  781. 

*Rai]road  company  held  liable  for  fires  caused 
by  defective  locomotives  or  negligent  operation 
thereof.— North  Fork  Lumber  Co.  v.  Southern 
Sy.  Co.  (N.  O.)  781. 


*Where  a  fire  along  a  right  of  way  Is  set  out 
by  a  locfflnotive,  the  ourden  la  on  the  company 
to  show  that  such  locomotive  ms  egulvped  win 
a  proper  spark  arreatar.— Nratli  Bwi  Lombtr 
Oo.  r.  Southem  By.  Co.  (N.  O.)  781. 

RAPE. 

New  trial,  see  "Orlminal  Law,"  f  IS. 


i  1. 


Offaaaoa 

for. 

*Force  is  an  element  of  rape,  but  It  may  ba 
exerted  by  threats  of  serious  bodily  harm.-- 
Tanderford  t.  State  (GaJ  102S. 

I  2.   Pgoaaaatlam  amd  pvalahmant* 

♦EMdence  Md  sufficient  to  sustain  convic- 
tion.—Vanderford  r.  State  (Oa.)  1025. 

•An  indictment  for  rape  Is  not  bad  for  &Iltire 
to  aver  that  the  prosecuting  witness  la  a  female. 
—State  y.  Barrick  (W.  Va!)  062. 

♦Questions  aa  to  the  reputation  of  prosecutrix 
for  chaatity  were  inadmissible  where  they  did 
not  fix  the  time  of  the  prevalence  of  the  Ecpnta- 
tion  as  before  the  offenae.— State  t.  Barrick  (W. 
Va.)  662. 

*In  a  prosecution  for  rape,  evidence  may  be 
taken  to  prove  the  general  reputation  ot  the 
prosecutrix,  or  to  show  consent,  but  not  to 
establish  lack  of  credibility  aa  a  witness.  Stats 
V,  Detwilar  (W.  Va.)  66C 

RATIFICATION. 

By  corporation  of  leaae  of  railroad,  see  '^rpo- 
ratirai''  |  8.  ^ 
Of  acta  of  agent,  aee  Trindpal  ud  AgeDt."  1 1- 

REAL  ACTIONS. 

See  *^jectment'* 

REAL  ESTATE  AGENTS. 

See  "Broken." 

REAL  PROPERTY. 

See  Troperty." 

REASONABLE  DOUBT. 

Jnatmctions  aa  to,  see  **0rlminal  Law,**  |  14. 

REASONABLE  TIME. 

For  payment  of  fine,  see  "Fines." 

RECEIVERS. 

Denial  of  mandamus  on  ground  of  receiverahip 
as  bar  to  other  action  after  dlacharga  of  re* 
celvera,  see  "Judgment,"  t  8. 

I  1.    ZTatnre  and  crovnds  of  TeeatTer- 

ahip. 

♦Equity,  on  application  of  a  common  creditor, 
is  without  jurisdiction  to  appoint  a  siKcial  re- 
ceiver of  the  debtor's  property  on  the  ground 
of  waate  or  miaapproprtation.— Thompson  r. 
Adams  (W.  Va.)  6«. 

•Before  equity  will  appoint  a  receiver  of  a 
debtor's  property^  the  creditor  must  have  a  lien 
upon  or  some  right  to  charge  the  property.— 
Thompson  v.  Adams  (W.  Va.)  668. 

I  X.   Maaagement    and    disposition  of 
property. 

♦A  receiver  of  funds  arising  from  the  sale 
of  a  debtor's  land  held  not  entitied  to  an  allow- 


05SJL— 71 


*Poimt  aamotatod.  ayllabua. 


Digitized  by 


Google 


1122 


K  SOUTBEASTBRN  BBPOBTEa 


anoe  attorney's  fees  ts  afalnat  the  balance 
In  his  bands  to  which,  the  debtor  was  entitled^ 
EoUer  v.  Paul  (Va.)  658. 

Beneficiaries  of  a  fond  in  the  hands  of  a 
ceiver  charged  with  the  daty  of  Investing  the 
same,  held  not  required  to  elect  whether  they 
would  take  Interest  on  the  fonds  or  the  profits 
arising  oat  of  the  receiver's  act  in  •urcDasiog 
claims  against  the  fands.— BoUer  v.  Paul  (Va.) 
65& 

*Under  C9ode  1887.  1  8409  [Ta.  Code  1901.  p. 
18111,  a  Tsodver  mm  chaqieable  only  with 
dmple  interest  on  the  znnda  In  his  hands  as 
sucb.  notwithstanding  section  3418  [Va.  Oode 
1904,  p.  18121.-Boner  v.  Paul  (VaO  058. 

*A  receiver  of  funds  arising  from  tiie  sale 
of  real  estate  of  a  debtor  on  acquiring  claims 
against  the  debtor,  held  entitled  to  recover  <m]y 
■oeh  sum  as  he  paid  for  the  claims.— Boiler  v. 
Paul  (Va.)  558. 

I  S.   Aeeowntlflic  amd  oMipansstlam. 

*An  agreonent  between  a  receiver  and  a  party 
who  Is  also  the  purcbaser  at  a  sale  by  the  re- 
ceiver, nnder  which  the  purchaser  is  rendered 
liable  for  the  receiver's  compenaation.  Jkeld  con- 
trary to  Dvblie  policy  and  void. — Hall  t.  Stalb 
(Ga.)  172L 

RECEIVING  STOLEN  GOODS. 

Finding  of  indictmenti  see  ''Indictment  and  In- 
formation." 1 1. 

RECORDS. 

Bstojvel  by  record,  lee  ''Ertoppd,**  |  1. 

Of  particular  fa<^$,  aett,  inatrumenU,  or  pro- 
eeeding*  not  judicial. 
See  "Deeds."  %  2 ;  "Mortgages,"  ({  1. 2. 
Agreem«it  to  sell  goods  aa  agent,  aee  Trlndpal 
and  Agent,"  |  £ 

Of  judicM  proceeding*. 
Abstract  for  purpose  of  review,  see  "Appeal 

and  Error,"  {  11. 
Transcript  on  appeal  or  writ  Of  error,  see  "Ap- 

^  and  Brror,"  H  T-IS;  *'Orhninal  Uw." 

REFERENCE. 

Appealability  of  order  refusing,  see  "Appeal  and 
Error,"  {  2. 

i  1.   IfmtnM,  cnmadSf  snd  order  «f  r«f- 
erenoe. 

Beapondent  in  habeas  corpus  cannot  donand 
reference  as  matter  tA  right. — ^Bx  parte  Cannon 
(S.  a)  825. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Inatruments.** 

I  1,  Promedlaca  and  reliof. 

•Where  an  action  is  brought  to  reform  a  writ- 
ten contract,  the  contract  should  be  set  forth 
In  the  petition  or  attached  thereto  as  an  vx- 
hiblt,  and  the  petition  should  also  show  the 
particular  mlBtaJce,  or  the  fraud  and  mistake, 
complained  of  and  how  It  occurred,~-DelBware 
In$.  Co.  V.  Pennsylvania  Fire  Ins.  Co.  (Ga.) 

In  a  tait  to  reform  a  written  instmrnent  as 
a  contract  between  the  parties,  and  also  to  en- 
force It,  the  all^ations  of  the  petition  must  be 
sufficient  for  both  purposee, — ^Delawara  Ins.  Co. 
V.  Pennsylvania  Fire  Ina.  Co.  (Qa.)  330. 

Evidence  in  a  suit  to  reform  a  deed  so  as  to 
embrace  a  certain  matter  alleged  to  have  been 


omitted  therefrom  by  mistake  AeU  iii«^ili*»Uw» 
— CaodeU  r.  Oaudelf  (Oa.)  102& 

REGISTRATION. 

See  "Deeds,"  f  2l 

REHEARING. 

Sea  "New  Trial" 

REINSURANCE. 

Sm  '^Inmianee."  i  18. 

RELEASE. 

See  "Accord  and  Satisfaction";  "Compronuse 
and  Settlement";  "Payment." 

Of  parUotUar  dafsei  of  tigkU  and  lioMttiu. 
See  "Dower."  i  L 

Utility  tw  iniuriea  to  Bervant*  aee  "Uuter 

and  Swvant,"  1 11. 
Lien  of  Jn^pnent,  see  "Jndgnunt,"  I  10. 

1 1.    Boqvlaltea  amd  TaUdltjr. 

*Where  a  release  i^eaded  as  a  defense  to  an 
action  for  injuries  was  void  for  fraud,  plain- 
tiff Aeld  not  bound  to  return  ttie  money  received 
as  a  OMudderation  as  a  condititm  to  a  jBlwdins 
frand  in  the  execution  of  the  release.— Hares  v. 
AtUnta  &  a  Air-Line  B.  B.  <N.  G.)  487. 

*A  release  of  a  cause  of  action  against  a  rail- 
road company  for  injuries  Aeld  void  for  fraud.— 
T.  Atlanta  &  a  Air-Une  B.  B.  (N.  C) 

RELEVANCY. 

Of  evidence  hi  dvU  actions,  see  "Evidence.**  I  3. 
Of  evidence  in  erlndnal  praseeittiAnSi  aee  **Ciiai* 
inal  Law."  |  0. 

RELOCATION. 

Of  county  nat,  see  "Counties,"  f  1. 
Of  railroad,  aee  '^lilroadB,"  i  3. 

REMAINDERS. 

Created  by  deed,  see  "Deeds,"  8  8. 
In  trust  estate,  see  "Tmsts,"  |  3. 
LImitattona  aimllcable  to  action  hr  ramalnder- 
man,  see  "I^tatlon  9l  Aettona,^  |  1. 

Under  Bevisal  1905,  %  1590,  and  IndependoitiT 
of  the  statute,  the  court  Mid  authorised  to  onW 
a  sale  of  land  hdd  in  trust  for  the  protection  of 
contingent  lemainden^McAfee  t.  Green  fS. 
a)  £^ 

REMAND. 

Of  eauM  OB  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  %  29. 

Of  causa  raaoved  from  state  coart,  see  "Be- 
moval  of  Oaniesi"  1 1. 

REMEDY  AT  LAW. 

Effect  .on  Jurisdiction  of  equity  to  abate  nnis- 
ancflh  see  "Nuisance,"  1 1. 

REMITTITUR. 

Of  cause  on  appeal  or  writ  of  error,  see  ''Ap- 
peal and  Error,"  |  28. 

REMOVAL. 

Of  county  seat,  see  "Counties,"  f  1. 
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REMOVAL  OF  CAUSES. 

^Where  action  Is ,  removed  to  federal  coart 
ecaus«  of  diverse  citlxenslup  and  Hmoaat,  and 
I  dismissed  bj  plaintiff,  ha  cao  bring  an  ac- 
lon  in  state  ooort  for  sncli  amount  as  would 
ive  It  exelosive  jarisdictlon.— Touna  v.  Soath- 
m  Bell  Telephone  *  Telegraph  Co.  (S.  OJ  765. 

REMOVAL  OF  CLOUU. 

lee  "Quieting  Title.** 

RENEWAL 

>C  appeal*  we  "Appeal  and  Bnor,**  |  1. 

REPEAL 

)f  statate,  lee  ''Statntea,'*  1  i. 

REPLEVIN. 

Flanntess  error,  see  "Appeal  and  Brror,'*  I  24. 
3f  property  as  dependent  on  ownership  and  iden- 
tity, see  "Property." 

I  1.   Trial,   JudsneBt,   •sfereamaBi  ef 
JadKmamt,  and  tmwimw. 

In  a  suit  to  recover  personal  property  by  bail 
in  trover,  evldmce  held  snfficieot  to  take  the 
case  to  the  jury. — M.  H.  Laochhelmer  JSt  Son» 

Jacobs  (Oa.)  55. 

In  bail  trover  to  recover  certain  samples 
sold  by  plaintiff's  traveling  salesman,  under 
the  evidence,  the  court  could  hold  as  a  matter 
of  law  that  the  agent  bad  authority  to  sell  and 
did  sell  to  defendant  and  to  grant  a  nonsuit. — 
M.  H.  Lauchheimer  &  Sons  v.  Jacobs  (Ga.)  55. 

Where,  in  bail  trover,  defendant  refuses  to 
Eive  a  replevy  bond,  plaintiffs  execute  a  bmd 
for  the  tozth(»miiMt  of  the  property,  a  judgment 
after  nonsuit  against  plaintiim  and  the  bonds- 
men  fa  not  erroneous  on  the  ground  that  it 
could  not  be  taken  until  the  matter  had  been 
submitted  to  the  jury.— M.  H.  Lauchheimer  A 
Sons  V.  Jacobs  (Ga.)  55. 

Verdict  in  action  of  claim  and  delivery  heU 
not  so  indeSnite  that  judgment  tbenon  cannot 
be  enforced. — ^Phoenlz  Funiitun  Go.  t.  Jaudon 
(S.  a)  80& 

REPORT. 

Of  eommlarionera  in  partition,  see  "Partition," 

REQUESTS. 

For  instructions  In  civil  actims,  see  "Trial," 
!  10. 

For  instructions  in  criminal  prosecutions,  see 
"Grimbul  Law,"  I  15. 

RESCISSION. 

Canrallation  of  written  Instrument,  see  "Can- 
cellation of  Instruments." 

Of  contract  for  sale  ot  goods,  see  "Sales,"  {  8. 

Of  contract  for  sale  of  land,  see  "Vendor  and 
Pnrchaaer,"  i  1. 

Ot  iosnrance  policy,  see  "Insarancek"  S  5« 

RES  GEST>E. 

In  civil  actions,  see  "Evidence,"  1  8. 

Id  criminal  prosecutions,  see  ''CrmtlnEd  Law," 

I  a. 


RES  JUDICATA. 

See  "Jodgment,"  H  8.  & 

RESTRAINT  OF  TRADE 

Contract  In.  see  "Contracts,"  S  !• 
Trusts  and  othex  onnbinations,  ass  "Mommo. 
lies,"  I  1. 

RESTRICTIONS. 

In  deeds,  see  "Deeds,"  |  8. 

RETROSPECTIVE  UWS. 

ConstitQtlonal  restrictions,  see  'XScmstltutional 
Law,"  I  6. 

RETURN. ' 

Of  process  in  genenl,  see  "Process."  li  2,  8. 
Of  property  sold,  see  "Sales."  f  8. 
Of  reoord  ot  nooeedings  for  pur 
sea  "Appearand  Error."  |  K 

REVENUE. 

See  *fraxatlon." 

REVERSIONS. 

Of  lessor,  see  "Landlord  and  Tenant."  |  2. 

REVIEW. 

See  "Appeal  and  Error":  "Certiorari";  "Crim- 
inal Law,"  «  24-29;  ''Justices  of  the  Peace," 

BUI  in  equity,  see  "Equity,"  8  6. 

REVIVAL 

Of  judgnun^  see  "Judgment,"  |  12. 

REVOCATION. 

Of  license  by  municipal  corporation,  see  "Mu- 
nicipal Corporations,"  16. 

Of  probate  ofwUl.  see  "Wills,"  I  2. 

KestraiQing  teroeatloii  of  license,  see  "Injunc- 
tion," 1  £  • 

RIGHT  OF  WAY. 

See  "Basemmts." 

Of  raUroads,  see  "Railroads,"  14. 

Ot  street  raUtoad,  see  "Street  Bailroada,"  1  1. 

RIOT. 

opinion  evidence,  see  "Criminal  Law,"  8  6. 

What  one  of  two  joint  defendants  said  in 
the  absence  of  the  other  defendant  some  90  min- 
utes after  the  alleged  riot  A«Id  irrelerant.— 
Shuler  v.  State  (Oa.)  496. 

*Biot  deOned^Honter  r.  State  (Ga.)  1044. 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters,"  |  2. 

RISKS. 

ant,"  If  ^  12. 
Assumed  by  passenger,  see  "Carriers."  |  6. 
Within  insurance  policy,  see  "Insnrance,"  |  9. 
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ROADS. 

See  *^hway«." 

Streets  In  cities,  see  'Vaaldpa]  CoriwntianB," 
U  7. 

ROYALTIES. 

nndcr  on  lease,  see  'Vines  ud  Minemls,**  1 1. 

RULE  IN  SHELLEY'S  CASE 

AnpUcation  to  wUls,  see  "WUb,"  I  8. 

RULES. 

For  ffOTemmait  of  serTOnt,  see  "Master  and 

Servant,"  H  6.  9.  12. 
Se^y^t^  l^^al  effect  in  pleading,  see  "Plead- 

RULES  OF  COURT. 

Briefs  on  appeal  or  writ  <rf  error,  see  "Appeal 
and  Hrror,'*^S  17. 

Dismissal  of  appeal  or  writ  of  error,  ses  "Ap- 
peal and  ErTOT,"  i  18. 

Olden,  see  "Motions," 


SALES. 


"Afteowl- 


Adnowledgment  of  bill  of  sal^  see 

edcment/*  S  2. 
Compensatory  damages  in  action  for  breach  of 

contract  of  sale,  see  "Damages,"  i  1. 
Gonhticts  creating  monopoly,  see  "Mont^liea," 

Dlsmiasal  before  bearing  of  suit  to  enjoin  sale, 

see  "Equity,"  f  4. 
Execution  of  power  of,  see  "Powers,"  |  1, 
Harmless  error  in  acti(»i  for  price,  see  "Appeal 

and  Error."  |  24. 
On  Stmday,  see  "Sunday." 
Regnlationa  of  interstate  commerce  as  to  sales 

of  patent  medicines,  see  "Commerce,"  |  1. 
Beqmrements  of  statute  of  frands  as  to  sale  of 

timber,  see  "Frauds,  Statnte  of,"  f  3. 
Restraining  sale,  see  "In junction,"  (.2. 
Subjects  and  tides  of  statutes  relating  to  sale, 

of  liquors,  see  "Statutes,"  {  3. 

£^al«f  of  partioular  $peoie»  of.  or  ettatea  or  ja- 
teretta  in,  property. 

See  "Intoxicating  Liouors"  :  "Mines  and  Miner- 
als," t  1 ;   "Railroads,"  §  6. 

Corporate  stock,  see  "Corporations,"  |  3. 

lisnd  beld  in  trust,  for  protection  of  remainder, 
see  "Remainders." 

Realty,  see  "Vendor  and  PDrcbaser." 

8ale9  on  iudieiel  or  otiMr  prooaedhfff. 

See  "Attachment."  i  3. 

Of  property  of  infant  under  order  of  ooart*  see 

"Guardian  and  Ward."  1  2. 
On  execution,  see  "Execatlon,**  |  4. 
On  foreclosure  of  mortgage,  see  "Mortgages," 

S>  8.  4. 

f  1.  Requisites   and   TsllcUty   of  oon* 
tract. 

*An  agreement  for  the  sale  of  property  to  be 
severed  from  the  soil  and  converted  Into  per- 
sonalty before  the  title  passes  la  an  executory 
sale  of  goods,  and  not  of  an  interest  in  land.— 
Graham  t.  West  (Ga.)  931. 

Where  a  machine  was  sold  with  a  provision 
that  on  failure  to  do  good  work  the  seller 
should  be  notified  and  giveu  a  reasonable  time 
to  repair  the  defects,  if  defendant  cives  notice, 
he  could  plead  in  defense  to  an  action  for  the 
price  a  total  failure  of  consideration,  if  plain- 
tiff failed  after  a  reasooable  time  to  put  the 


maddne  In  good  order.— International  Kamater 
Co.  of  America  v.  Dillon  (Oa.)  1094. 

Correspondence  between  parties  to  an  at* 
tempted  sale,  hdd  to  show  tliat  the  minds  <rf  the 
paroM  did  not  meet.— Ohariea  Kdmes  Maeh. 
Ca  T.  Ofaalkley  (N.  GO  624. 

I  t.   Ooutnwtiam  «f  eomtnat. 

*A  oontrace  for  the  sale  of  2C^000  bushels 
No.  2  white  com,  bulk,  at  SO^  cents  per  busbei, 
10,000  btisbds  to  be  shipped  in  Fetonary  waA 
10,000  in  Ma^  Is  an  entire  oontraet^Hoider- 
son  flilevator  Co.     MorUi  Georgia  Milling  Ce^ 

(Oa.)  oa 

*When  contract  of  sale  fixes  no  time  for  de- 
liveiTi  performance  within  reasonable  time 
retired.— Duke     Norfolk  &  W.  By.  Oo.  (Va^ 

f  3.   ModUeatlom  or  yeadaalom  «f  ««a- 
tract. 

*Where  com  was  sold  and  a  portton  delivered 
and  paid  for.  the  pnrdiaser  cannot  resdnd 
where  he  has  used  HtB  com,  <«  the  gnrand  tfast 
it  was  inferior  in  quality  to  tiiat  atipnlated  for. 
—Henderson  Elevator  Go.  T.  Nortik  Ooonu  Mil- 
ling Co.  (Ga.)  GO. 

Where  a  contract  for  the  sale  of  a  maciiiiie 
provided  that,  if  it  could  not  be  made  to  work 
well,  the  purchaser  should  retorn  it,  moelf 
Storing  the  machine  and  notifying  the  seller 
that  ft  was  subject  to  bis  order  was  not  s 
return  under  the  contract. — International  Hu^ 
vester  Co.  of  America  r.  Dillon  (Ga.)  1034. 

*A  seller  on  the  buyer's  falliire  to  pay  for 
goods  delivered  and  on  his  evincing  a  purpose 
not  to  comply  with  the  terms  of  &e  omtract 
held  Mititled  to  rescind  and  sue  for  the  goods 
delivered.- Peters  Grocery  Co.  t.  Collins  Bis 

Co.  (N.  a)  oa 

A  seller  held  entitled  to  regard  tbe  oootisct 
of  sale  as  rescinded,  and  to  sne  tot  the  goo& 
ddivcred  tlwrennder^Petwa  Orocvy  Cok  t.  Col- 
lins Bag  Go.  (N.  C)  90. 

S  4.    Pevfonsaaec  of  mmtrmot. 

'Shipping  goods  billed  to  ahlwer  with  draft 
attached  held  a  breach  of  eoiitract,r-Biley  r. 
Carpenter  (N.  a)  62& 

Seller  litM  entitled  to  recover  damages  f<x 
breach  of  contract  only  in  caae  time  Gxed  b.f 
buyer  for  delivery  did  not  permit  reasmiab:? 
time  for  perfonnance.— Duke  t.  Norfolk  &  'W. 
Ry.  Co.  CVa.)  548. 

i  5.   Opexmtiom  amd  aCeet. 

*Whero  goods  were  sold  for  cash,  to  be  psid 
for  aa  delivery,  the  prepayment  of  the  price  tw- 
ing  a  condition  precedent  to  the  sale,  the  men 
fact  that  the  buyer  obtained  possession  did 

KBs  the  title  to  him,  the  purchase  price  not 
ving  been  paid.— Snsong  t.  McKonna  (tit.> 
236. 

f  6.  WamMtles. 

*If  the  vendee  of  com  aeeepted  ddlverr  of 

inferior  com,  and  with  knowledge  ai  its  in- 
f  eriori^  caused  It  to  be  ground,  the  vendor  vi'.. 
not  be  answerable  in  damages  for  tbe  los^'* 
accruing.— Henderson  Elevator  Cio.  t.  Notu 
Georgia  Milling  Co.  (Ga.)  Sa 

*In  a  oontract  tax  tha  sale  of  goods,  wmA 
descriptive  of  tbe  sul^ect-matter  ot  ssle  tH 
the  time  of  shipment  are  ordinarily  warrssti^^ 
—Henderson  Elevator  Co.  v.  Nortli  <3eorgia  Mir 
ling  Co.  (Ga.)  50. 

*If  there  are  defects  in  goods  delivered  nnd'' 
an  express  warranty,  acceptance  with  know,- 
edge  of  the  defects  is  a  waiver  of  the  warrsnr; 
but.  if  the  defects  are  not  discovered  ontil  tfter 
acceptance,  the  buyer  may  plead  them  in  abate- 
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nent  of  tha  price.— SprlnfW  t.  IndlnoapoUi 
Brewii]«  Oo.  (Ga.)  53. 

*In  a  mit  for  the  price  of  goods  wld  under  an 
sxpress  varrant;  with  plea  of  partial  failure 
at  conaideration,  the  qneation  is  whether  the 
Kooda  were  of  the  quality  warranted. — Sprinfer 
w.   Indianapolis  Brewing  Co.  {Ga.)  S3. 

•Where  goods  of  a  certain  quality  were  sold, 
and  the  barer  ordered  another  shipment  of  the 
same  qoaJitr,  the  seller  warranted  the  last 
shipmant  to  M  of  equal  quality  with  the  first— 
Springer  t.  Indlanapolia  Brewing  Oo.  (Ga.)'  53, 

*Where  goods  are  sold  under  an  express 
warranty  as  to  quality,  and  they  are  defective, 
and  the  vendee  knows  it,  but  accepts  the  goods, 
he  waives  the  defect— Carolina  Portland  Ce- 
ment Co.  T.  Torpin  (Oa.)  925. 

*Whant  a  brick  nunotacturer  sella  bricks  by 
aample.  It  amounts  to  an  express  warranty  that 
the  brick  sold  will  be  of  aa  good  quality  as  the 
Bamples  snbmltted.-^3arollna  Portland  Cement 
Ck>.  T.  Tmpin  (GaJ  826. 


I  7.    Ramadies  «r  ■ellor. 

•Where  a  TOidor  delivered  com  inferior  in 
quality  and  in  less  quantities  than  stipulated, 
the  vendee,  though  he  had  used  a  portion,  may. 
in  an  action  by  the  vendor  to  recover  damages 
for  a  breach  of  the  contract,  recoup  damages 
flowing  from  the  defects.— Henderson  Elevator 
Co.  V.  North  Georgia  Milling  Co.  (Ga.)  5U. 

In  an  action  for  the  price  of  goods  sold.  letters 
written  to  plaintiff,  signed  by  a  partnership  in- 
to which  the  purdiaser  entered  after  tlie  sale, 
and  which  partnership  conducted  the  business, 
were  admisslbia  —  Sprlngor  t.  Indianapolis 
Brewhig  Go.  (Oa.)  63. 

*  Where  a  pnrcliaser  of  bricks  by  acceptance 
with  full  knowledge  of  a  defect  therein  lost  the 
right  of  reooniHDent,  in  an  action  for  the  price, 
there  being  no  issne  left,  it  was  not  error  to 
direct  a  verdict.— Carolina  Portland  Cement 
Co.  T.  Turpin  (Ga)  82& 

A  contract  for  the  sale  of  a  machine  construed, 
and  held,  that  In  an  action  for  price  the  pur- 
chaser could  not  plead  that  the  machine  was 
worthless  unless  he  had  complied  with  the  con- 
ditions of  the  contract — International  Harvester 
Go.  ol  America  r.  DiUui  (Ga.)  1034. 

*In  action  for  price  of  a  machine  sold  under 
a  contract  of  warranty  held,  that  verdict  in 
favor  of  defendant  for  the  total  failure  of  con- 
^deration  was  unauthorised.- International  Har- 
vester Oo.  of  America  v.  Dillon  (Oa.)  1034. 

One  converting  to  his  own  use  property  re- 
ceived in  the  course  of  an  attenwted  sale,  Aeld 
liable  for  its  value.— Gharica  Holmes  Hach. 
Cb.  V.  Ohalkley  (N.  a)  624. 

In  action  on  note,  given  (or  the  port^ase  of 
an  engine,  certain  evidence  Iteld  relevant — 
Strickland  v.  Phillips  (S.  0.)  458. 

•On  breach  by  buyer  of  contract  of  sale  of 
cross-ties,  seller  held  entltied  to  recover  differ- 
ence between  contract  price  and  cost  of  making 
and  delivering  the  ties.— Duke  v.  Norfolk  &  W. 
By.  Co.  (Va.)  648. 

In  action  for  breach  of  contract  of  sale  of 
croes-tles,  instruction,  as  to  determination  of 
reasonable  time  for  delivery,  ft«W  proper.— Duke 
V.  Norfolk  &  W.  By.  Oo.  (Va)  648. 

I  8.  Bemedlea  of  hajve* 

*In  a  suit  for  the  price  of  goods  sold  under 
an  express  warranty  with  plea  of  partial  fail- 
ure of  conrideration,  the  qnntion  Is  whether  the 
goods  were  of  tha  quality  warranted,  and,  if 
not,  to  what  extent  uie  price  is  to  be  abated. — 
Springer  r.  IndianapoUs  Brewing  Go.  (Oa)  68. 


*If  there  are  defects  in  goods  delivered  under 
an  express  warranty,  acceptance  with  knowl- 
edge of  the  defects  is  a  waiver  of  the  warranty, 
but  if  the  defects  are  not  discovered  until  after 
acceptance,  the  buyer  may  plead  them  in  abate- 
ment of  the  price.— Springer  t.  Indianapolis 
Brewing  Go.  (Oa.)  53. 

*Where  after  acceptance  of  goods  the  pnrcbas-* 
er  discovers  that  the  quality  is  inferior  to  war- 
ranty, he  can  plead  partial  failure  of  considera- 
tion to  an  action  for  the  price. — Springer  v. 
Indianapolis  Brewing  Co.  (Oa.)  58. 

Elvldence  for  plaintitF  showed  that  he  had, 
through  bis  factor,  who  had  advanced  the  neces- 
sary funds,  iwid  defendant  the  price  of  a  mole 
sold  by  him  under  an  express  warranty,  and 
that  there  was  a  breach  of  such  warranty. 
Held,  that  the  granting  of  a  nonsuit  in  an 
actim  for  damages  for  such  breach  was  error. 
—hong  V.  MitcheU  (Ga)  1088. 

*In  action  for  breach  of  contract  of  sale  of 
merchaMIse,  measure  of  damages  held  to  be 
difference  between  contract  price  and  market 
value  at  the  time  and  place  of  agreed  delivery. 
— Tillinghast,  Styles  Co.  v.  Providence  Gotten 
MUls  (N.  0.)  «h. 

•Shijiping  goods  billed  to  shipper  with  draft 
attached  fteZa  a  breach  of  contract  for  which 
buyer  was  entitied  to  recover  difference  between 
contract  price  and  what  it  cost  him  to  aopply 
the  goods.— BUey  v.  Carpenter  (N.  C.)  628. 

•Measure  of  damages  for  failnre  to  earn 
oat  contract  to  deliver  sooda  aold  determined. 
— LeesviUe  Hfg.  Oa  Horgan  Wood  A  Iron 
Works  (&  a)  76& 

SATISFACTION. 

See  "Aeoord  and  Satisfaction" ;  "Compromise 
and  Settlement'*;  Tayment^;  *'Belean." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Mandamus  to  board  of  education,  aee  "Manda- 
moa."  I  1. 

SEALS. 

On  grants  of  public  lands,  see  "PnbUe  Lands," 
On  mortgages,  see  "Mortgages^'*  I  I. 

SECONDARY  EVIDENCE. 

In  d^l  actions  see  "Brldenee,"  I  4. 

SEDUCTION. 

Argument  and  conduct  Of  ooonsel,  see  "Crim- 
inal Law,"  fi  12. 

As  provocation  for  homicide,  see  "Homicide,"  I 
2. 

Relevancy  of  evidence,  see  "Criminal  Law," 
I  6. 

i  1.  Crimiul  raspaMslblllty. 

*Id  a  proseention  for  seduction  under  promise 
of  narnage,  it  Is  suffldent  If  the  jury  can  fair- 
ly infer  that  the  seduction  was  accomplished  by 
reason  of  the  promise,  giving  to  defendant  the 
benefit  of  any  reaeonable  doubt— State  v.  Ring 
(N.  O.)  194. 

In  a  i»rosecntion  for  seduction  under  promise 
of  marriage,  where  the  promise  existed  before 
the  sednctton,  the  evidence  held  to  show  that 
prosecutrix  trusted  to  defendant's  promise  when 
she  yielded  to  his  embracea— State  v.  Bing  (N. 
a)  194. 

*In  a  pioseeotlon  for  ssduetion,  evidence  held 
admiswle  of  declaration  by  defendant  giving 
as  a  reason  for  not  manying  prosecutrix  that 
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he  was  in  tronU«  wftli  another  girL— State  t. 
Klneald  (K.  G)  MT; 

SELF-DEFENSE. 

JoBtificatioit  for  ji<aiiidde.  aee  "Homicide.''  J  & 

SENTENCE. 

In  ^nlnal  proMcntloni^  Mt  "Orimfnal  Law," 
I  SB. 

SEPARJITE  ESTATE. 

Of  married  woman,  ■aa  "Hiuband  and  Wife," 
I  & 

SEPARATION. 

8eo  "Hnriwnd  and  Wifo."  i  4 

SERVICE. 

Of  CUB  on  appeaLsee  "Appeal  and  ErTor,"  f  10. 
Of  proceaa,  ne  'Troceai/'^  1  2* 

SERVICES. 

See  "Master  and  Servant,"  |  2;  **Work  and  La- 
bor." 

Of  child,  aee  Tarent  and  Ghnd." 

SERVITUDES. 

Bee  "Easements.** 

SET-OFF  AND  COUNTERCLAIM. 

Amendment  of  cotmterclaiio,  see  "Pleading,"  S  3. 
Dedston  on  appeal  in  general  In  action  uitoIt- 
Ui^  counterclaim,  see  "Appeal  and  Error." 

In  action  against  personal  repreeentatives,  see 

"Executors  and  Adininiatratore,"  |  4. 
In  action  for  price  of  goods,  see  "Sales,"  S  T. 
Judgment  on  o;  default,  see  "Judgment."  fi  8. 

SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Oompromise 
and  Settlement";  "Payment";  "Release." 

By  executor  or  administrator,  see  "Executors 
and  Admlnlstratora."  1  6. 

Of  bUI  of  exceptions,  see  "SzceptioDiig  BUI  of," 

SHELLEY'S  CASE 

Application  to  wills,  see  '^ills,"  1  S. 

SHERIFFS  AND  CONSTABLES. 

Authority  of  dvk  of  court  as  agent  for  sheriff 

in  collection  of  coats,  see  ''Prindpal  and 
Agent,"  S  2. 

PreBumptions  as  to  recitals  in  ^erifTs  deed,  see 

"Eridmce,"  1  2. 
Tax  deed  1^  constable,  see  "Taxation,"  |  4. 

f  1.  Powers,  dntlea,  mmA  llJtbiUtleB. 

*The  value  ox  the  use  of  property  during  the 
time  of  its  attachment  may  be  raiown  In  an 
action  for  damages  from  the  attachment  by 
the  marltet  value  of  the  use  where  it  was  at- 
tadiadiJnit  not  by  sndi  market  vBlne  in  another 
ci^^^-Sheazer  t>  Taylor  (7a.)  7.  ' 


*An  instruction,  in  an  action  for  damages 
froB  le^  of  an  mttadment,  tt«t  Oe  memmm 
of  damages  was  the  raitti  valM  of  the  praf»- 
erty,  fcew  erroneous  In  view  of  evidoioe  that 
ho  use  of  If  was  contemt^ated  during  the  tiine 
of  the  levy.— Shearer  v.  Taylor  (Va.)  7. 

One  held  not  entitled  to  recover  as  damages 
toe  attachment  of  property  injmy  t>  H  dnring 
the  time  of  the  levy,  unless  the  injarr  waa  cuued 
by      defendant^-EPiearw  t.  THjlot  (Ta.)  7. 

In  view  of  evidence  In  an  action  for  damages 
for  an  attadunent,  Md,  that  an  iMtmctian  that 
Ifem  could  be  no  recovery,  ueept  for  audi 
loss  as  plaintiff  herself,  and  no  one  else,  snf- 
fered.  should  have  been  given.— Shearer  t.  Tay- 
lor (Va.)  7. 

SIGNATURES. 

To  contract  of  reinsurance,  see  "Insnrance,**  } 

13. 

To  insurance  policy,  see  "Insurance,"  |  2. 

*Where  a  husband  signs  his  wife's  name  to  a 
mortgage  purporting  to  he  executed  by  her  in 
her  fanmediate  preeenee  and  by  her  dlreetitHi, 
tte  effect  te  the  samk  as  if  she  had  sigDed  the 
mortgagc^^awes  t.  Olovw  (Qa.)  <BL 

SLEEPING  CARS. 

8m  "Oarriers,**  |  ft 

SLOT  MACHINES. 

License  to  operate  in  monldpal  c(»poratIon,  aee 

"Hunidpal  Corporadona."  S  6. 
Operation  on  Sunday,  see  "Sunday." 

SPEaAL  uws. 

See  "Statutes,"  |  2. 

SPECIFIC  PERFORMANCE. 

Service  of  process  by  publication,  see  "Process," 

i  2. 

S  1.   ITatnre  mad  crennda  9t  remedy  la 
ceneraL 

*A  decree  of  specific  performance  could  not 
t>e  based  on  a  contract  to  furnish  sewerage 
facilities  at  specified  annual  ratea  but  contain- 
ing no  provi^on  fixing  its  duration.— Sokmian 
r.  Wlhnlngton  Sewerage  Co.  (N.  C.)  30a 

*Spedfic  performance  of  a  contract  to  fumfsb 
sewerage  facilitieB  at  a  spedfied  annual  rental 
heJi  properiy  denied,  there  t>eing  no  mutuality 
of  obligation  to  continue  the  service,  aa  between 
the  corporation  furnishing  the  same  and  the  per- 
son usinjt  it— Soloman  v.  Wilmington  Sewer- 
age  Co.  (N.  a)  30a 

Equity  will  enforce  specific  performance  of 
executory  contracts  for  the  sale  of  reel  estate 
according  tO  the  tme  intent  of  the  parties  as 
diadoaea  by  the  contract  as  a  whole.— Ana- 
Btrong  T.  Ross  (W.  Va.)  686. 

SPEED. 

Of  street  cara.  see  ''Street  Ballroads.'*  1  SL 

SPIRITUOUS  LIQUORS. 

See  "Into^ting  LlQaon." 
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STARE  DECISIS. 

See  "Coarti,'*  I  2. 

STATEMENT. 

Of  CUM  or  ftcti  tor  puipose  of  rerleir, 
peol  and  Onor,**  1  la 

STATES. 

Control  and  rerulatlon  of  navigable  watere,  see 

"Navigable  Watera,"  {  1. 
Courts.  Bee  "Courts.'* 

L«(islatlve  power,  lee  "Constitutional  law," 

Foblic  lands,  see  *Tablic  Lands."  }  1-  ^ 
Bestraining  nuisaoce,  see  "NuiMnce,"  |  2. 

I  1.  OorenuMCMt  wid  oflloen. 

*A  conuntttee  appointed  under  legislative  res> 
olation  January  81,  1905,  to  investigate  affairs 
of  state  dlspensarr,  can  commit  a  witness  for 
contempt  on  failttre  to  answer  qnestloh.— Ex 
parte  Parker  (8.  a)  122. 

^nw  boose  of  Delegates  baa  no  aothorlt;  hj 
Its  independent  action  to  create  a  committee 
of  investigation  with  power  to  sit  during  the 
recess  of  the  Legislature  after  the  close  of  the 
■eastm  of  the  L^islatore.— Ez  parte  Caldweli 
(W.  Ta.)  810,  Bz  parte  Blivard  (W.  Ta.)  918. 

STATUTES. 

Delegation  of  legislative  power,  see  "Constltn- 
tional  Law,"  f  2. 

Judicial  notice  of  laws  of  foreign  state,  see 
"Evidence,"  S  1. 

Laws  denying  due  process  of  laws,  see  "Con- 
stitutional Law,"  fi  9. 

Laws  denying  equal  jprotection  of  laws,  see 
"Constitntional  Law,'*  }  8. 

Laws  granting  privileges  and  immunities,  see 
"Constitutional  Law,^'  i  7. 

laws  Impairing  obligation  of  contracts,  see 
"Constitntional  Law,"  S  6. 

Laws  imi^rins  vested  rights,  see  "Constitu- 
tional Law,"  I  4. 

Talidity  of  retrospective  or  ex  post  facto  laws, 
see  '^Constitutional  Law,"  i  6. 

Provitiont  relating  to  partKiUar  tuhjecta. 
See 


i  1;  "Courts,"  5  4;  "Criminal  Law,"  88  2, 
19 [  "Divorce,"  §  3;  "Bvidence,"  8  9;  "Excep- 
tions, Bill  of,"  6  1 ;  "Execution,^'  8  6 ;  "Ex- 
ecutors and  Adiainistrators,"  |  S :  "Habeas 
Corpus."  f  1;  "Homestead,"  8  1;  "Homicide," 
8  6;  "Indictment  and  Information,"  §  6:  "lo- 
fants,"  f  4 ;  "Intoxicating  Liquors" ;  "Judg- 
ment," f  7:  "Justices  of  the  Pouco,"  §  2; 
"Master  and  Servant,"  81  T,  8;  "Mortgages," 
12:  "Municipal  CorporaUons."  »  3.  4;  "Par- 
ent and  Cbild*n  "Partition."  8  I;  "PlendinK," 


"Wills";  "Witneseea,"  8  1- 
Confession  of  judgment,  see  "Judgment,"  8  2. 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

I  1,  EHMtment.  requisites,  and  Tftlldlty 
in  goMval. 

So  mncb  of  Act.  Aug.  10,  1906,  relating  to 
license  fbr  the  sale  of  liquors  in  Irwin  county, 
as  Inclades  domestic  wines,  is  inoperative,  Acts 
1904,  p.  98,  conferring  on  municipalities  the 


powers  of  licensing  the  sale  of  domestic  wines 
being  a  general  law;  but  the  act  will  not  be 
held  void  in  Ittt  entirety  on  this  account. — Olover 
V.  State  (Ga.)  S92. 

•Entries  on  Senate  Jonmal  as  to  passage  of 
charter  of  town  of  Salem  (Acts  1891,  p.  729,  c. 
40)  held  to  comply  with  Const  art.  2^  |  14,  and 
to  show  that'  no  negative  votes  were  cast — 
Board  of  Com'rs  of  Town  of  Salem  t.  Wachovia 
Loan  &  Trust  Co.  (N.  C.)  442. 

*Wbenever  an  act  of  the  Legislature  can  be 
so  construed  as  not  to  conflict  with  a  consti- 
tntional provision,  it  will  be  so  constmed.— 
Underwood  Typewriter  Co*  v,  Figgott  (W. 
Va.)  684. 

•Code  1809,  c.  89,  8  29,  as  amended  by  Acts 
1905,  p.  446,  a  48  [Code  1906,  S  123lJ,  pro- 
hibiting county  courts  from  levymg  taxes  in 
certain  years  for  more  than  an  amount  named, 
is  not  invalid  by  the  attempted  exception  of 
two  counties  from  the  oi>eration  thereof.— State 
v.  Braxton  County  Court  (W.  Va.)  882. 

*A  legislative  act  containing  an  Illegal  ex- 
ception  is  not  vitiated  thereby  for  want  of  gen- 
erality, if,  on  the  elimination  thereof,  what  re- 
mains It  It  had  been  originally  enacted  would 
have  been  a  valid  graeral  law^State  v.  Brax- 
ton Coonty  Oourt  (W.  Ta.)  882. 

1  2.   General  and  speelal  or  looal  laws. 

Pol.  Code  1895,  8  421.  anthoriziog  a  liquor 
license  of  $25,  and  the  provisions  of  sections 
1619   1535-1538,  1540,  and  Pen.  Code  1895. 

SI  431.  433,  are  to  be  constmed  together,  and 
0  not  prescribe  such  a  general  law  for  the 
license  and  the  sale  of  liaaors  as  will  preclude 
the  Genera]  Assembly  from  enacthig  a  local 
law  fixing  the  Hoense  fee  in  a  named  oonoty. — 
Glover  V.  State  (Ga.)  592. 

*The  quality  of  generality  in  a  law  is  not 
necessarily  precluded  by  lack  of  uniformity 
in  the  result  of  its  operation  throughout  the 
state.— State  v.  Braxton  Coanty  Court  (W.  Va.) 
382. 

*Code  1899,  c.  89,  8  29.  as  amended  by  Acts 
1905,  p.  446,  c  48  [Code  1906,  8  1231],  relating 
to  the  levy  of  taxes  by  county  courts,  is  not 
a  violation  of  Const  art.  6.  f  39.  prohibiting 
the  passage  of  local  or  special  laws  In  certain 
cases.— State  v.  Braxton  County  Court  (W. 
Va.)  882. 

I  3.   Svbjeots  and  tlUos  of  aots. 

*The  title  of  Act  Aug.  10,  1906.  fixing  the 
annual  license  fee  for  sale  of  liquors  In  a  cer- 
tain county,  and  providing  a  penalty  tor  vio- 
lating the  same,  is  broad  enough  to  provide  for 
a  license  fee  for  the  sale  of  such  liguor  in  any 
quantity.— Glover  v.  State  (Ga.)  592. 

*The  title  of  Act  Aug.  10,  1906,  held  to  ex- 
press a  legislative  intent  to  regulate  the  sale 
of  liquors  lo  such  county,  and  the  territory  of 
Incorporated  towns  located  in  that  county  is 
within  the  provisions  of  the  act.-^31over  v. 
State  (Qa.)  m 

8  4.  Repeal,  snspsnslon,  expiration,  and 
rerlTaL 

•Whenever  the  Legislature  iiasses  an  act  and 
applies  its  provisions  to  the  entire  territory  of 
a  county,  mconslstent  provisions  in  the  char- 
ter of  an  Incorporated  town  within  the 
county  are  repealed  by  implication. — Glover  v. 
State  (Ga.)  592. 

S  5.   Oonstmotlon  and  operation. 

*A  statute  composed  of  several  sections  re- 
lating to  the  same  subject  most  be  considered 
as  a  whole  in  ascertaindng  the  meaning  of  any 
one  section.— Peters  Grocery  Co.  r*  Collins  Bag 

Co.  {N.  C.)  90. 


*Falnt  annotated.  See  syllabna* 
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STATUTES  CONSTRUED. 


UKXTED  STATES. 

OONSTITUTION, 

Amend.  14,  f  1  

Art  1.  S  10.  cl.  1  


STATUTES  AT  LARGE. 

1803,  March  2,  ch.  196,  J 
2.  27  Stat  681  lU.  S. 
Comp.  St  1901.  p. 
3174)   4.-)0 

COMPILED  STATUTES 
1901. 

P«<«  8174  469 

OEOBGIA. 

CODE  1861. 
I  2744    830 

CIVIL  CODE  1895. 

2004    254 

2007  et  Bcq  330 

2089   3-iO 

2171   

242C,  par.  8  

2408.  1023 

20)3(4)   30 

,  2727   62 

8  2944,  2945  1045 

315ft    i4 

3628    31 

SfftO   1'^ 

3067..  Ainaided^by  Van 

916 
62 
9fi5 


Code    Supp.  S 

3782  ".*.** 

3816  

4046   

4140  

S  4446,  4447. 

4458   

4472   

i  4637   

4926   

5043  

I  5214,  5216   175 

Raas   4ti9 


814 
22 
405 
1023 
238 


5338 
6626 
)  5643 


41tS 
9GT 


PENAL  CODE  1895. 

1  70,  71  4S9 

•73   481,  489.  5<)3 

114   4SII 

1^   402 

420    472 

42O.  Amended  by  Laws 
1897.  p.  38;  Laws  1899, 

p.  88   1"9 

I  428.    Amended  by  Laws 

1897,  p.  39   3-^7 

H  431,   433   5l*-i 

I  451   4,4 

I  453    477 

I  765    4.1 

8  958    48^ 

981   ei< 

1001    474 

1027   IJR 

1036    917 

1039   1042 

1548    471 

POLITICAL  CODE  1895. 

421    692 

S  520,  624   924 


VAN  EPFS'  CODE  SUP- 
PLEMENT. 
S  6185   916 

cm  CBABTEB. 

Forntii.    Law>  1902.  p.  „ 

431    280 

LAWS. 

1877.  p.  163   490 

18s2-j.  p.  IM   62 

1897,  p.  38  170 

1897,  p.  39  32" 

1897,  p.  145   920 

1899,  p.  88  179 

1900.  p.  53  916 

1902,  p.    431,    Forsyth  _ 
City  Charter... i-  230 

1003,  p.  90  289,  488,  497 

1903,  p.  124  9^ 

1904,  p.  98   SQQ 

1906.  p.  46  827,  329 

1905,  p.  53   938 

1005,  pp.  4W.  405,  IS  17, 

18    916 


MOUTH  CAROLINA. 

CONSTITUTION. 

Declaration  of  Bights,  I 

8   636 

Art.  1,  I  16  969 

Art.  2.  I  14  442 

Art.  4,  I  12   635 

Art.  Zi27.....  108,  850 

ArL  8.  S  1  820 

Art.  30.  «  1,  2  285 

Art.  10.  »  6  418 

CODE. 

g§  148,  163.   Amended  by 
Lrw9  1899,  p.  200,  ch. 

73   287 

§  lilS   6^ 

S  5S!>  275 

I  590   275,  709 

8  1806   721 

BBVISED  CODE. 

Ch.  61  2^ 

Ch.  65.  {23   268 

Ch.  U^,  8  15  784 

EEVISAL  1906. 

§S  39.  41.  93,  W  198 

S§  207,  208    636 

II  :i2.->,   328   425 

§  388    263 

I  395.  subsec.  9   99 

S§  429,  430   90 

I  442  .  .V.   90.  629 

I  483    86 

I  531  we 

8  539    84 

8  537    6^ 

§  539    212 

§  554,  Bubd.  2  625 

8  581    7g 

$  691    360 

55  688,  603,  697,  609   286 

g  717  425 

S  7;S5  969 

I  7&4    629 

S  981    354 

f  1097.  subsec  3  202 

h  llS^  1140,  1141   345 


i  1251. 1279  

1419   ,  

1420   

1424   

1690   

1601   

5  1629-1631   

1631  84,  106,  629. 

1822   

20D0   

8  2117   

6  ;-'lT3,  2202.  2208  

ri'.T5,"  23arri  '2506; 

LMtHr  

2i>-S   

2tHil   

'2i>7t>   

30S4  

3115   

§  3127,  3138  

3147   

3233  •  ..... 
{  :;245,  3269,  8271  

3201   


33C>0  ...... 

3621   

3622  ■  

3^0  

:-;(WS  

3698  ...jj.. 
\  4760,4809. 
6150.  6151. 


29G 
lt« 
850 
106 
S2» 
272 
275 
700 
96» 
,521 
3*i5 
522 
292 
210 
^5 
713 
S47 
722 
4';9 
705 
7&4 
t22 
GOO 
342 
722 
72 
787 
722 
69 
72 
210 
600 
717 
609 


CITY  CHARTEB. 

Asheville.    Laws  1901,  p. 

255,  ch.  100,  8  66   800 

Salem.  Laws  1801,  p.  729, 

ch.  40    442 

Salem.  Laws  1891,  p.  746, 

ch.  40,  a  70   442 

LAWS. 

1848-49,  p.  138,  ch.  82  8» 

1864-56.  p.  280,  ch.  230. . .  2tS 

1861-  62,  p.  116,  ch.  129. .  2*ti 

1862-  63,  p.  27,  ch.  26. . . .  2*33 
1862-63.  p.  30,  ch.  6,  f 

0   afi-t 

1868-60,  p.  72,  ch.  65  S2») 

1870-71,  p.  &4.ch.43   722 

1887,  p.  518,  ch.  276   721 

1891,  p,  729,  ch.  40.  Sa- 
lem OilT  Cniarter  442 

1801,  p.  748,  ch.  40,  I  70. 

Salem  City  Charter  442 

1893,  p.  430,  ch.  448,  il. 
Amended  by  Laws  1805, 

p.  182,  ch.  131  427 

1893,  p.  433,  ch.  453   80!) 

1893,  p.  440,  ch.  461,  fiS  1* 

4   600 

1895,  p.  182,  ch.  131, 1  2. .  427 

1807,  p.  83,  ch.  56   727 

1897,  p.  83.  ch.  56k  K  1. 

2   512 

1901,  p.  88,  ch.  42  210 

1901,  p.  198,  ch.  50,  I  5- 
Ainended  by  Laws  1905, 
p.  032,  ch,  770,  J  1  a.).,  617 
19<H,  p.  255,  ch.  100,  5  65. 
Asheville  City  Charter..  800 

1903,  p.  288,  ch.  233   145 

1903.  p.  430,  ch.  44S,  5  1. 
AnK'nded  by  Lawe  l895, 
p.  1S2.  ch.  131^  427 

^ 
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SOirrH  OABOXJHA. 

CONSTITUTION. 

ixt.  1.  i  6   136 

iit.  1,  I  18  120 

Lit.  9.  (13  140,218.  526 

OITIL  CODB  1002. 

423    309 

1183   182 

1710  464 

1826    762 

S  2132.  213D  126 

2176    464 

2656  315 

I  2846  973 

1  2946    120 

OODB  OF  CIVIL  PRO- 
CBDTTBJD  1002. 

i  136    467 

i  147   116 

iS  274.  275   890 

li  839,  345.  349   886 

CRIMINAL  OODB. 

i  337   118 

I  601  *  110 

LAWS. 

1902,  p,  1152  218 

1903,  p.  1  454 

1904,  p.  441  186 

VIBOmZA. 

CONSTITUTION. 

Bill  of  Rights,  S  5  [Cod« 

1904.  p.  ccixl  692 

i  39  fCode  1904,  p.  ccxvilj  683 
I  SS  [Code  1904.  p.  cczxx]  585 
f{  isft,  156  [Code  1904,  pp. 

cel.  cclij...  682 

Const  166  (c)  [God*  1804^ 
p.  cdiiil,.!;...  .VH  672 

CODB  1849^ 
Ch.  96,  fi  3   685 

OODB  18m 

Ch.  178,  I  2  686 


CODB  1887. 

H  2621.  2524  [Code  1904. 

pp.  1289,  12001   664 

I  ^0  rCod«  1904.  p.  6991  642 

I  2960  [Code  1904.  p.  1568]  2 

II  3409.  3413  rdode  190^ 

pp.  1811,1812]  668 

I  3566    [Code     1904,  p. 
19081    2 

OODB  1904. 

Page  cdz    692 

Page  cczrii   688 

Page  cczxx   685 

Pages  cel.  cclli....   6^ 

Page  ccliii   672 

Page  468.  I  1014a   683 

Page  699    642 

Pages  1289,  1290    564 

PrfTPs  1811,  1812   558 

S  ii-2,  586a   585 

2465    681 

2902etaBQ   532 

3168    548 

I  3230-3232    567 

I  3346>  8849   676 

3454    682 

SB77   „4 

4018    698 

LAWS. 

1876-77.  p.  96.  ch.  110. ...  692 
1879-80.  p.  147,  ch.  155..  5KS 
1883-^.  p.  606.  ch.  450. .  686 
1898-94l_pp.  201,  219,  ch. 
206.    uepealed  hy  Laws 

1906,  p.  105,  ch.  106  586 

1904.  p.  144.       99  [Code 
1904.  p.  468. 1  1014a]. . .  683 

1906.  p.  105,  cb.  106   536 

1906,  p.  461,  dL  256   672 


WEST  VufcOINIA. 

CONSTITDTION. 


Art  6,  I  80. 

Art.  10,  §  7. 


882 

882 


CODE  1899. 

Ch.  29.  18  77.  79.  Amend- 
ed by  Laws  1906,  p.  320, 
ch.  36  [Code  1906,  I  763]  398 


Ch.  ^  I  16  [Oods  1906, 

Ob.  35  ^  [Gods' ''1966,'' 11 
8228-3245]  744 

Ch.  .^J,  S  29.    Amended  by 

ha.\\^    i'.H^^^,   II.  445.  ch. 

48  I  Cud.'  i  1231]..  382 

Oh.  iiO,       iS.  114  [Code 

ii>k;,  s5  v.m.  l-OOo]  758 

Ch.  50.  §  152  [Code  1906, 1 

21031    900 

Ch.  50,  §  174  [C-ode  1906, 

§  2125]  996 

Ch.  54.  §  30.   Amended  by 

Laws  liK)],   p.   108,  ch. 

31   [Code  1906,  S  ^ 

Ch.  83  [Code  1906, '85  3224^ 

3245]   744 

Ch.  121,  §  6  [Code  1906.  8 

8786]  :  656 

Ch.  132.  8  la  [Code  1906. 

8  3993]  906 

Ch.  134.  S  5  [Code  1906.  I 

4036]   lOOB 

GODE  1906. 

17  -  998 
763    306 
928   742 
1217   999 

f  1231   382 

8  1262    057 

1  1999    753 

f  2019   991 

I  2066    753 

I  2103    909 

2125    996 

2168    991, 

2322   664I 

[8  822&-3246    744: 

3786   666' 

3979    657 

3993    908 

4036   1009 

4056    649 

LAWS. 

1901.  p.  108.  ch.  35.  8  31. .  664 

1905,  p.  320.  ch.  35   398 

1005,  p.  445.  ch.  48    382 


STAY. 

Of  aenteiiGe,  see  **Oriin)iial  Law.**  I  23. 
Fending  appeal  or  vrit  of  error,  see  "Appeal 
and  Bnrar,"  {  6. 


STENOGRAPHERS. 

Mflndamiis  to  stenographer,  see  "Mandamns," 
ol  Marti,  aee  ''Ootirts,"  |  2. 


STIPULATIONS. 

In  inmancB  polic7t  *m  "Insurance,"  81  11,  12. 

STOCK. 

C<H^Tat«  stock,  see  "CorporationB.'*  |  1. 
TaxatloD  of  corporate  atock,  see  "Taxation." 
8  3. 

STOCKHOLDERS. 

Of  corpwatUms,  am  *'Gorporations,**  |  2. 


STREET  RAILROADS, 

See  "Railroads." 

Carria^  of  passengers,  see  "Oarriers.** 
Restraining  Interfereace  witb  right  of  way,  see 
"Injunction,"  8  1. 

I  X.  Eatmblishment,    eoastrmetloii,  wd 
■uUnteaanoe. 

Under  Revlaal  1905,  88  1140,  1141,  specifying 
requirements  ot  corporate  organisation.  It  is  no 
objection  to  the  obteining  of  a  right  of  way  by 
a  street  railway  that  Its  capital  stock  has  not 
been  issued,  and  that  no  money  has  been  paid 
thereon.— Fayetterille  St  Ry.  Go.  ▼.  Aberdeen 
ft  R.  B.  Go.  (N.  a)  845. 

Under  Rerlsal  190S,  I  1188,  defining  street 
railways,  it  Is  no  objection  to  the  right  of 
such  railway  to  a  right  of  way  between  two 
towns  that  no  part  of  it  has  been  constructed 
In  any  town.— Fayetterille  St.  Ry.  Co,  v.  Aber- 
deen ft  R.  R.  Co.  (N.  C.)  345. 

Matters  going  to  the  valldlt;  of  the  incorpora- 
tion of  a  street  railway  held  not  open  to  in- 
veatigation  In  Injunction  to  determine  the  tight 
oC  such  company  to  a  right  oC  war  as  against 
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a  rival  raDroad  eompanr.— FaretterlDe  St  By* 
Od.  t.  Aberdeen  A:  H.  B.  O.  (K.  C.)  346. 

i  t.   H«c«latlon  aatd  •peimtloa. 

*Wben  the  motorm&n  saw  that  mulei  driTcn 
by  plaintllTa  intestate  wen  frtrbtenftd  by  fte 
car,  whether  it  wat  hia  duty  to  attqi  to  rive 
intestate  an  opportonity  to  avoid  the  accident 
waa  for  the  jury,— Carger  v.  Macon  By.  &  Ught 
Go.  (Oa.)  914. 

"Declaration  Md  aufficient  to  show  duty  of 
atreet  railroad  toward  plaintiff  driTlng  wagon 
along  atreet,  and  its  breach.— Bine  Ridge 
Light  &  Power  Co.  y.  Totwiler  (Va.)  639. 

Evidence  in  action  for  Injuriea  caoaed  by 
atriklng  of  wagon  by  a  atreet  car  htU  inaom- 
cient  to  ahow  negligeDce  of  atraet  tallxoad  coat* 
pany.— Blue  Bidge  ZJglit  ft  Power  Ca  t.  Tatwi- 
KrlVa.)  639. 

*A  atreet  railnwd  company  baa  an  eqaal  right 
with  tbe  public  to  the  use  of  the  ttnati  at 
street  croasinga.— Ashley  t.  Kanawha  Vallv 

Traction  Co.  (W.  Va.)  1016. 

*More  care  is  required  In  operating  street 
cars  at  atreet  intersections  than  at  other  points. 
—Ashley  t.  Kanawha  TaUejr  Traetitfi  Go.  (W. 
TaJlWeL 

*Where  a  atreet  car  company  fails  to  give 
proper  warning  at  street  crossings,  it  is  guilty 
of  negligence. — ^Ashley  v.  Kanawl^  Valley  Trac- 
tion Go.  (W.  Va.)  1010. 

*It  Is  negligence  for  a  street  car  company  to 
operate  its  cars  at  such  speed  as  not  to  have 
them  under  control  as  they  approach  intersect- 
ing streets.— Ashley  v.  Kanawha  Valley  Trac- 
tion Co.  (W.  Va.)  1016. 

*Wbere  by  a  valid  ordinance  street  cars  are 
required  to  be  equipiwd  with  fenders  of'  an  ap- 
proved make,  it  is  negligence  per  se  to  operate 
auch  can  without  such  aqulpment.— Ashley  v. 
Kanawha  Valley  Tractfon  Co.  (W.  Va.)  1016. 

•A  municipal  corooratlon  may,  within  reason- 
able Umits,  prescribe  the  speed  at  which  street 
cars  may  be  operated  over  its  streets.— Ashley 
V.  Kanawha  Vi&ley  Tncdon  Co.  (W.  Va^  1016. 

*It  Is  not  contributory  negligence  to  attempt 
to  cross  a  street  railway  track  in  front  of  an 
approaching  car,  if  the  person  exercises  that 
care  which  a  reasonably  careful  person  would 
have  exerctaed. — Ashley  r.  Kanawha  Valley 
Traction  Co.  (W.  Va.)  1<K1& 

STREETS. 

See  "Highways'*;    "Municipal  CoiporatlonB," 
11  4,  ft  7. 

SUBROGATION. 

*A  pnrdiaser  of  land  sold  by  order  of  court 
to  pay  debts  of  a  decedent  held  not  subrogated 
to  the  rights  of  the  creditors. — ftacock  v. 
Barnes  (N.  C.)  99. 

Where  a  foreclosure  under  a  power  of  sale 
in  a  mortgage  was  void,  the  mortgagor  or  those 
claiming  under  him  are  entitled  to  have  the 
mortgage  debt  credited  with  the  amoant  of  the 
bid  at  the  sale^riffin  t.  Griffin  (S.  C.)  817. 

*Oi';iutee  from  purchaser  at  void  fondosnn 
sale  held  snbr(%ated  to  the  rights  of  die.mort- 
ragee  to  tbe  amount  of  the  purchase  money. — 
Griffin  V.  Griffin  (S.  C.)  317. 

*A  surety  liable  for  only  a  part  of  a  d^t  who 
pays  that  part  Is  not  entttled  to  be  aabr(«ated 
to  the  securities  held  hy  the  creditor,  nnleas  the 
whole  ^nand  has  been  ^d.— Sipe  v.  Taylor 


SUBSCRIPTIONS. 

SnbscrlptioB  ti  written  instnunents,  aee  "Sig- 
uatoies." 

To  oocporate  alodb  ass  "GorporatUmab*'  I  1. 

SUBSTITUTED  SERVICE. 
SUICIDL 

Of  insured,  aee  Insurance,"  H  9,  13,  14. 

SUMMARY  PROCEEDINGS. 

Snmmary  judgment,  see  "JudgnMBt,**  |  ^ 


See  "TwKBm.*' 


SUMMONS. 
SUNDAY. 


Licenses  by  monidpal  corporation  aOsetlu 
Sunday  laws^  aee  'Ifnnlcipal  CtKporatloBS,'^ 
I  5. 

*Pen.  Code  1896.  |  420.  as  amoided  by  Acts 
1897,  p.  a»,  and  Acts  1^  p.  88.  prohibiting 
the  running  of  fright  traina  on  the  Sabbath, 
does  not  apply  to  a  railroad  which  begins  and 
ends  in  other  states,  and  which  does  not  ms  a 
distance  greater  than  80  mllea  in  Gcorcla.— 
Griggs  V.  State  (Ga.)  179. 

Evidence  held  to  sustain  conviction  of  rail- 
road superintendent  for  violation  of  Penal  Code 
1886,  I  430,  forbidding  the  immlnf  of  freight 
tr^ns  on  Sonday.-^eale  t.  State  (OaJ  ^ISl 

Cr.  Code  1902,  |  501.  providing  that  no  pei^ 
son  shall  enose  to  Bale  any  gooda  wbatMner 

on  the  Lord  8  Day,  Is  not  repealed  by  nonnaer 
or  by  implication.— Cain  v.  Daly  (S.  C)  IIU. 

Cr.  Code  1902,  i  601.  forbidding  sale  or  ex- 
posing for  sale  of  goods  oa  Sunday,  applies  to 
slot  machines  antomatically  vendinc  waxes.— 
Gain  r.  Daly  (8.  a)  110. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  mad 
Brror,"  1  8> 

SUPPLEMENTARY  PROCEEDINGS. 

See  ''Bxecution."  |  5. 

SUPREME  COURTS. 

See  "Courts,"  S  4. 

SURETYSHIP. 

See  '*Prindpal  and  Snr^." 

SURRENDER. 

Of  written  Instrumoit  for  csncellatkm,  sm 
"Gancdlatlm  of  Instnunents.** 

SURVIVAL 

Of  cause  of  action,  see  "AbetemeQt  and  Re- 
vival," 1 1. 

SURVIVORSHIP. 

Of  devisees  or  legateas^       "VnUi,"  |  8; 
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SUSPENSION. 

Ot  benefit  Iniunuice,  m«  'InmnaMe,**  |  14. 

SWINDLING. 

See  "False  Pretenses.'* 

TAXATION. 

Ekiactment  and  validity  of  statates  relating  to, 

see  *'Btatates,"  §  1. 
Limitations  applicable  to  tax  payer's  actions, 

see  "Limitation  of  Actions,"  f  X 
Mandamus  to  compel  aweisiDimt  of  taxes,  see 

"MandunoB,"  I  1. 

Local  or  §pwM  iaae§. 

See  "Connties."  i  1;  rTowns."  |  1. 
Assessments  for  municipal  ImproTements,  see 
"Municipal  Corporations,"  |  4. 

I  1*  Hatuo  amd  uctent  «l  pawn  la 
CeneraL 

*The  power  of  taxation  Is  presumedt  nntll 
the  contrary  appears,  to  remain  in  tlte  law- 
making bo^  of  the  state.— State  t,  Braxton 
County  Court  (W.  Va.)  882. 

S  &  OonstltutioiMl    reaulreaunt*  mmA 
restriottons. 

Laws  1003,  p.  430,  c  448,  }  1,  as  amended  by 
Laws  1895,  p.  182,  c.  131,  reqoiring  railroad 
taxes  in  certain  townships  of  S.  county  to  be 
used  for  the  benefit  of  such  townships  until 
they  were  reimbursed  for  railroad  subscriptions 
held  not  to  interfere  with  the  nnifonnfty  or 
equality  of  taxati<m,  nor  to  impair  the  in- 
tegrity of  the  county.— Jones  v.  Commiesioners 
of  Stokes  County  (N.  C.)  427. 

*Conrt8  in  construing  statutes  always  pre- 
sume that  double  taxation  was  not  intended 
unless  the  legislative  intent  to  Impose  it  is 
clearly  manifest— State  t.  Graybeal  (W.  Ta.) 
398. 

{  3.  Iivry  and  usessment. 

The  value  of  the  real  estate  owned  by  banks 
and  tmat  companies  to  be  deducted  In  as- 
certaining the  taxable  value  of  their  capital 
stock,  surplus,  and  dividends,  under  Code  1899, 
c.  29,  It  79.  as  amended  by  Acts  1906.  p.  320, 
c.  35  [Code  1906,  i  763],  Is  the  assessed  value.^ 
State  T.  Graybeal  (W.  Va.)  398. 

A  bank  owning  stock  of  a  corporation  which 
has  been  assessed  with  its  property,  as  pre- 
BCribed  by  Code  1899.  c.  29,  fi  77,  as  amended 
b7  Act!  1006,  p.  320,  c.  85  [Code  1906,  S  761], 
and  haTing  elected  to  have  Its  capital  stock  and 
surplus  assessed  to  It  in  conformity  with  sec- 
tion 79,  held  entitled  to  have  the  value  of  such 
shares  deducted  together  with  the  value  of  its 
real  estate  and  exempt  property.  In  determining 
the  taxable  value  of  its  capital  stock,  surplus, 
and  undivided  proAta.— State  v.  Graybeal  (W. 
Va.)  898. 

f  4.   Tas  tlUes. 

*Cnder  Civ.  Code  1902,  p.  428,  deed  under  tax 
sale  by  constable  who  put  agent  in  possessitm 
not  qualified  as  deputy  sberi$  Md  void.- Bar- 
rineau  v.  Stevens  (S.  0.)  809. 

TELEGRAPHS  AND  TELEPHONES. 

Harmless  error  in  action  for  delay  in  delivery 
of  tel^ram,  see  "Appeal  and  Error,  |  26. 

Province  of  court  and  jury  in  action  for  delay 
in  delivery  of  tel^cram.  see  **Trtal,'*i  6. 

Tni^aaa  bgr  telegraph  company,  see  "^neqNUs," 


I  1.    Becnlatlon  and  oparatlom. 

Wherb  a  telegrapb  message  Is  given  for  de- 
livery to  the  addressee's  son,  any  negligence 
by  him  in  delaying  deliven^  Is  the  negligence 
of  the  company.— Mott  t.  Western  Union  Tele- 
graph Oo.  TS.  C.)  863. 

'Telegraph  company  held  liable  for  damages 
resulting  from  a  faD'ure  to  catch  a  train,  caused 
by  delay  in  the  delivery  of  a  telegram.— Mott 
T.  Western  Union  Telegraph  Co.  (X.  C.)  363. 

*That  the  addressee  of  a  telegram  resides  out- 
side of  the  free  delivery  district  held  not  to 
excuse  a  delay  in  making  an  offer  of  the  tele- 
gram to  him.— Mott  V.  western  Union  Tele- 
graph Co.  (N.  a)  363. 

'Failure  to  attempt  to  deliver  a  telegram  fOr 
nearly  two  honn  held  prima  fade  negligence.— 
Mott  T.  WflBtem  Union  Telegraph  Co.  (N.  G.) 

863. 

*Time  consumed  by  a  telegraph  agent  in  at- 
tending to  other  duties  held  no  excuse  for  delay 
in  the  delivery  of  a  telegram.— Mott  v.  Western 
Union  Telegraph  Co.  (N.  C.)  363. 

*Where  a  telegraph  operator  tells  the  agent 
of  the  sender  that  there  would  be  no  extra 
charge  for  delivery,  it  Is  negligence  to  fail  to 
make  prompt  delivery  because  sudi  extra  diar- 
ges  are  not  prepaid.— Mott  v.  Western  Union 
Telegraph  Co.  (N.  C.)  368. 

•Telegraph  company  held  to  have  no  notice 
that  the  wife  of  the  recipient  was  Interested  in 
the  message  sent.— Poteet  v.  Western  Union 
Telegraph  Co.  (S.  C.)  113. 

*A  tet^nph  company  held  liable  for  delay 
only  to  tiHMO  fbr  whom,  or  tn  whose  behalf,  the 
message  was  transmitted. — Poteet  v.  Western 
Union  Telegraph  Co.  (B.  a)  118. 

Evidence  held  insufficient  to  show  that  mental 
anguish  of  wife  of  addressee  of  message  was 
caused  by  willful  failure  to  deliver  telegram. — 
Poteet  T.  Western  Dnioa  Telegraph  Co.  (S.  C) 
118. 

Evidence  held  insnffident  to  show  waiver  of 
time  limit  for  filing  claim  by  telegraph  company. 
— ^Baker  v.  Western  Union  Telegraph  Co.  (S. 
C.)129. 

*Where  a  telegraph  company  changed  the 
name  of  the  addressee  of  a  commercial  telegram 
to  that  of  his  competitor  and  delivered  the  mes- 
sage to  him,  it  is  evidence  of  reckless  disregard 
of  the  addressee's  rights.— Lathan  t.  WMtem 
Union  Telegraph  Co.  (S.  C.)  184. 

*Bvidence  held  Insufficient  to  show  willful  de- 
Isy  in  transinission  of  telegram.— Mltchlner  v. 
Western  Union  Telegraph  Co.  (S.  CO  222. 

•Statement  of  telegraph  operator  held  only  a 
promise  to  transmit  with  reasonable  diligence. 
—Mltchlner  v.  Western  Union  Telegrapfi  Co. 

(S.  C.)  222. 

Evidence  held  ineuflicient  to  show  wanton  dia- 
regflrd  of  duty  by  telegraph  company. — Jones  t. 
Western  Union  'Telegraph  Co.  (S.  C.)  3ia 

*A  tel^raph  company  held  liidtile  for  negli- 
gently fafling  to  deliver  tdegram^Harrison  t. 
Western  Union  Telegrsvb  Oo.  (8.  a)  dfia 

S  2.  —  Erldenee  Im  aotlon  fa*  MsU- 

cenoe. 

In  an  action  against  a  telegraph  company  for 
failure  to  deliver  a  telegram  evidence  heM  in- 
sufficient to  support  a  judgment  for  plaintiff. — 
Planters'  Cotton  Oil  Co.  t.  Western  Union 
Telegraph  Co.  (Ga.)  495. 

In  a  suit  against  a  telegraph  company  for 
failure  to  deliver  a  telegram  evidence  held  not 
to  show  that  the  message  was  delivered  for 
transmission. — Planters'  Cotton  Oil  Cow  t> 
Western  Union  Telegraph  Co.  (Qa.)  4106. 
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Id  an  action  asatiiBt  a  telegraph  company 
for  delay  Id  telegram  annooncing  plaintifTB 
coming  witb  the  body  of  her  deceased  brother, 
evidence  that  the  trainmen  took  and  aet  the 
corpse  on  the  platform  in  the  rain  over  plain- 
tiff's protest  AoM  irrelevant— Hancock  v.  West- 
em  Tfnion  Telegraph  Go.  (N.  C.)  82. 

*Thoiigh  negligence  of  a  telesraph  company 
will  be  presamed  from  a  week's  delay  in  de- 
UveriBg  a  message,  tta«  preaumption  may  be 
rebutted,  and  It  la  not  necessary  that  the  re- 
butting evidence  preponderate.— Shepard  t. 
Western  Union  Telegraph  Co.  (N.  C.)  704. 

Fact  that  mental  anguish  Is  presumed  to 
result  :from  a  negligent  delay  in  delivering  a 
telegram  does  not  predode  direct  proof  on  that 

gint.— Shmard  t.  Wcstetn  Unloo  Telegraph 
>.  (N.  af  701. 

Evidence  in  an  action  against  a  telegraph 
company  held  insafficient  to  charge  defoidant 
with  knowledge  that  plaintiff  sent  the  meaaage 
or  might  auffer  mental  anguish  if  It  was  un- 
reasonably delayed.— Helma  t.  Western  Union 
Telegraph  Co.  (N.  C)  831. 

•Where  a  telegram  was  not  delivered  for  27 
hours,  the  Jury  has  a  right  to  Infer  that  the  de- 
lay was  onreasonable. — Baker  v.  Western  Union 
Telegraph  Co.  (S.  C.)  129. 

Failure  to  deliver  a  commercial  tel^ram  held 
to  authorize  recovery  of  damages  on  the  part  (xC 
the  addressee, — ^Uttban  t.  Western  Uni<n  Tde- 
graph  Co.  (8.  a)  184. 

In  an  action  for  damages  for  delay  in  tele- 
gram whereby  plaintiff's  wife  was  for  several 
weeks  ouarantined  in  a  town  subject  to  small- 
pox, evtdenoe  keld  Inaoffieient  to  ahow  that  such 
exposure  was  the  prozimato  result  of  a  failure 
to  deliver  the  telMram.— MItehiner  T>  Western 
Union  Telegraph  Go.  (S.  G.)  222. 

Certain  evidence  held  inadmissible  to  show 
mental  anguish  of  plaintiff's  wife  by  delay  in 
telegram. — Mitchiner  v.  Western  Union  Tele- 
graph Co.  (S.  C.)  222. 

*Plaintiff,  in  an  action  for  failure  to  deliver 
a  telegram,  can  show  notice  to  defendant  of 
the  purpoee  of  the  message.— Jones  t.  Western 
Union  Telegraph  Co.  (S.  O.)  81& 


Dwouvos  la  aotloa  for  a^ll- 


i  3. 


*A.  tel^japh  company  held  liable  for  failure 
to  deliver  a  message  only  for  such  damages  as  it 
should  have  anticipated. — Hancock  v.  Western 
Union  Telegraph  Co.  (N.  a)  82. 

*A  death  message  held  not  mere  notice  to  the 
addressee  of  the  hour  of  interment  of  her  step- 
son.—Harrteon  T.  Western  Union  Telegraph  Go. 
(N.  C.)  435. 

*In  an  action  for  a  negligent  dday  in  de- 
livering a  telegram,  tlie  jury  should  not*  be 

Suided  by  "their  own  feelings"  in  assessing 
amnges.— Shepard  v.   Western  Union  Tele- 
graph Co.  (N.  C.)  704. 

'Telegraph  messages  held  not  to  constitute  a 
contract  of  sale,  so  that  defendant  telegraph 
companv  was  liable  only  for  nominal  damages. 
— Cherokee  Tanning  Extract  Co.  v.  Western 
Union  Telegraph  Co.  (N.  C.)  777. 

*A  person  not  mentioned  In  a  telegram,  and 
whose  interest  is  not  known  to  the  company, 
cannot  recover  substantial  damages  for  mental 
angulA  caused  by  delay  in  delivery.— Hehns  v. 
Western  Union  Tdegraph  Ca  <N.  0.)  831. 

Extent  of  time  for  which  mental  anguish  was 
recoverable  for  delay  in  delivery  of  telegram 
determined.— Mitchiner  y,  WMtem  Union  Telo- 
graph  Co.  (S.  G.)  222. 


'Measure  of  damages  for  failure  to  deliver 
telegram  determined.— Jones  v.  Western  Union 
Telegraph  Co.  (S.  a)  318. 

*An  instruction  that  the  jury  could  award 
punitive  damages  for  failure  to  deliver  tele- 
gnm  held  not  error.— Harrison  v.  Westm 
Union  Telegraph  Co.  (8.  O)  460. 

I  4.   —  Tvlal  la  Mttoaa  f  or  m^tUc«B«e. 

In  an  action  for  delay  In  delivering  a  death 
message,  whether  plaintiff  suffered  mental  an- 
guish for  which  she  was  entitled  to  recover  held 
for  the  Jary.— Harrison  t.  Western  Unk«  Tele- 
graph Co.  (N.  O.)  435. 

•Refusal  of  nonsuit  in  action  for  delay  in  de- 
livery of  telegram  held  proper  under  the  evi- 
dence.— Mitchiner  v.  Western  Union  Tel^raph 
Co.  (S.  C.)  222. 

Instruction  as  to  duty  of  telegra^  company 
to  employ  competent  servants  to  deliver  mes- 
sages held  justified  by  the  pleading. — Harrisoa  v. 
Western  Union  Telegraph  Co.  (S.  C.)  450. 

Instruction  In  action  against  telegraph  com- 
pany for  delay  In  delivery  of  telegram  aa  te 
waiver  of  r^ulatlons  aa  to  business  hours  by 
the  company  held  not  error  under  the  evidence. 
—Harrison  v.  Weatem  Union  Telegraph  Ca 
(S.  G.)  450. 

Instmctlon  aa  to  tihe  dnlr  of  Uw  iory  to 
award  damages  in  action  for  failnze  to  de- 
liver telegram  h«M  not  erroneous. — Harrison  v. 
Weatem  Union  Telegraph  Go,  (S.  &)  45a 

•Where  there  was  some  evidence  that  damage 
resulted  to  plaintiff  by  reason  of  the  nondelivery 
of  a  telegram  on  Sunday  mominc  the  isaoe 
was  for  ttte  jury.— Harrison  T.  Weatem  Union 
Telegraph  Co.  (S.  C.)  450. 


TENANCY  IN  COMMON. 


I  1. 


MvtMl  vlshta,  dntlea,  aad  UaWH- 
tles  of  eo-teaanta. 

•Elvidence  held  not  to  show  such  an  ouster  as 
would  put  a  co-tenant  on  notice  and  furnish  a 
starting  point  from  which  prescription  would 
begin  to  run.— Hkrrisa  v.  Howaxd  (Ga.)  59. 

There  can  be  no  adverae  posse  arion  against  a 
co-tenant  until  actual  oostw,  or  exelanve  po»- 
seoaion  after  demand,  or  ezprcBs  notice  of  ad- 
vene poaieasicHU— -Harrisi  t.  Howard  CGaJ  SSi 

TENDER. 

Of  fino,  sea  "Fines." 

TERMS. 

Of  leaaea,  aea  '"Landlord  and  TaDaat^**  |  S. 


TESTAMENT. 


See  *'WIlls.'' 


TESTAMENTARY  POWERS. 

Constmctlim  and  execution,  a«e  "Powers,"  1 1. 
Creatfon,  no  "WiUa."  i  8. 


THEFT. 


See  "Larceny.* 


THEORY  OF  CASE 


Review  as  dependmt  on,  sea  "Appeal  and  Br 
ror,"  S  Id. 
*Polat  aaafftoted.  M^m  r^lUbaa. 
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TICKETS. 

'or  carriage  of  patwniera,  see  "OBrrien,"  |  3. 

TIMBER. 

ee  "Logs  and  Loggliic.'' 

TIME. 

Effect  of  lapse  of  time  on  order  on  motion,  see 
"Motiong." 

apse  of  time  afleetlnc  mandamtu  proceedings, 
see  •■Mandamus,"  |I. 

For  partiotOar  acts  in  or  inaidenial  to  fudioM 

proceedings. 
.mendmoit  of  pleading,  see  "Pleading,*'  f  3. 
.mendmoit  of  pteadlngi  'or  defect  in  parties, 
see  "Parties,"  I  2. 

ertiorari  to  review  prosecution  (or  violation 
of  municipal  ordinance,  see  "Munidpal  Cor- 
porations,'' I  5. 

ommencement  of  prosecntlon  for  violadon  of 
municipal  ordinance,  see  "Municipal  Corpora- 
tions," S  6. 

'iling  of  briefs  on  appeal  or  mor,  see  **Ap- 

peal  and  Error,"  S  17. 

ayment  of  fine,  see  "Fines." 

ervice  of  case  on  appeal,  see  "Appeal  and  Br< 

ror."  8  10. 

*aking  appeal  or  suing  out  writ  of  error,  see 

"Appeal  and  Error,"  8  6. 

For  partioular  actt  not  iuiioial. 
■ancellation  of  insnranoe  poller,  see  "Insur* 
ance,"  8  6. 

'ilinr  claim  against  telegraph  company,  see 
"Telegraph  and  Telephones/'  8  1. 

'ayment  of  insurance  preminma,  see  *^Insar- 
ance,"  81. 

'erformance  of  oontiact,  see  **Oontracts."  |  2. 
'erformance  of  contract  of  sale,  see  "Sales," 
S  2- 

Reinstatement  of  Insured,  see  "Insured,"  8 
14. 

TITLE- 

?olor  of  title,  see  "Adverse  Possession.*' 

>f  statutes,  see  "Statutes,"  8  3. 

Ifmoval  of  cloud,  see  "Quieting  Title." 

Sufficiency  of  title  of  vendor  of  land,  see  "Yen- 
dor  and  Purchaser,"  8  2. 

?ltle  of  lessor,  see  "Landlord  and  Tenant," 
<  2. 

Particular  mattert  affecting  tiUe. 
See  "Ejectment,"  88  1,  2;  "Estoppel,"  8  2. 
Trust  deeds,  see  "Trusts." 

Particular  species  of  property  or  riffhtt. 
ree  of  highway,  see  "Highways."  8  1. 

Title  ncceasary  to  maintain  particular  actiont. 
lee  "Injunction,"  H  1,  Z 

TORTS. 

:ausing  death,  see  "Death,"  f  1. 

LiahUitiee  of  parUcidar  clattei  of  pereons. 
;ee  "Municipal  Corporations,"  {  7. 
Lgents,  see  "Principal  and  Agent,"  I  2. 
Dmployfis,  sse  "Master  and  Arrant,"  |  13. 

Particular  tortt. 
lee  "Conspiracy":  "Fraud":  "Uallclous  Pros- 
ecution"; "Negligence";  "Nuisance";  "Tres- 
pass." 

kbuse  of  process,  see  "Process,"  8  4. 


Remedie*  for  iortt. 
See  "Treapav,"  8  2. 

Compensatory  damages,  see  "Damages."  S  1. 
Harmless  error,  see  "Appeal  and  Error, '  8  24. 
Jurisdiction  of  justice  tOt  the  peace,  see  "Jus- 
ticea  of  tha  Peace,"  I  2, 

'Malicious  injury  to  the  business  of  another 
will  give  a  right  of  action  to  the  injured  party^ 
Southern  By.  Go.  t.  Cliambers  (Oa.)  87. 

TOWNS. 

Sse  "Counties";  "Municipal  Oorporatiooa.* 

8  1.   Flsoal   awnacement,   irabUa  debt, 
BoevrltlM,  maA  tnxAtfoa. 

Railroad  bonds  of  a  certain  township  haring 
been  paid  off,  tazimir^rs  held  not  entitled  to 
compel  county  cODunissioners  of  the  county  to 
invest  taxes  derived  from  a  railroad  company 
In  such  township  for  the  payment  of  such  bonds^ 
under  Laws  1895,9.  1S2,  c.  131,  8  2.^(meB  t. 
CoDunlialoners  of  Stokes  County  (N.  CO  427. 

TRANSCRIPTS. 

As  evidence,  see  "Evidence."  8  9. 
Of  record  for  puipose  of  review,  see  "Appeal 
and  Bnor,"  1  1^  "Criminal  Law,"  f  27. 

TRANSITORY  ACTIONS. 

See  "Venue,"  8  1- 

TREES. 

See  "Logs  and  Logging." 

BequiremoitB  of  statute  of  frauds  aa  to  con- 
tract for  sale  ol  trees,  see  "Frauds,  Statute 
of."  I  «. 

TRESPASS. 

Applicability  of  Instructions  to  evidence  In  ac- 
tion for,  see  "Trial,"  fi  9. 
Ii^nries  to  treBpassers,  see  "Beilroads,"  88  10. 

Issue  of  adverse  possession  in  action  for,  see 
-  "Adverse  Possession,"  8  8. 
Nature  und  essentials  of  judgment  in  general, 
see  "Judgment,"  8  1-  _ 
Restraining  trespass,  see  "Injunction."  8f  It  2. 

8  1.   Acts  oonstltatliic  trespasa  and  Us- 

blUtr  therefor. 

Where  the  return  of  processioners  is  made  the 
judgment  of  the  superior  court,  the  true  line  be- 
tween the  cotermim>us  proprietors  Is  that  mark- 
ed by  the  processioners,  and  any  invasion  there- 
after across  the  line  thus  establislied  and  upon 
the  land  of  ttie  adjacent  owner  by  the  protestant 
in  the  processioning  proceeding,  is  a  trespass. — 
Martin  v.  Patillo  (Qa.)  24a 

8  X*  Aotioiu. 

In  trespass  against  a  tel^raph  company, 
where  defendant  denied  any  appropriation  of 

filaintiirs  land,  a  chai^  stating  this,  but  add- 
Qgj  "or  if  they  have  appropriated  any  of  it, 
it  18  a  very  small  amount,"  hold  erroneous. — 
Postal  TelegraphrOable  Co.  t.  Euhnen  (Ga.) 
867. 

In  trespass  for  dicing  holes  on  plalntilTa 
land  and  erecting  telegraph  poles,  a  charge  tlmt, 
if  defendant  erected  its  line  along  a  public 
highway,  the  plaintiff  could  not  recover,  "unless 
the  right  of  way  that  he  talks  of,  20  feet  wide, 
would  reach  over  and  b^ond  the  public  road," 
fteld  erroneous.— Postal  Telegraph-Cable  Co.  t. 
Euhnen  (Ga.)  067. 
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In  trespaia  for  di^ns  holes  and  erectiof  telo- 
sraph  posts  on  plaintiff!  land,  a  diam  that 
It  »  SOT  tbe  Swer  to  determine  wbtiSer  the 
right  of  way  of  uie  tdegrajdi  compaoy  woald 
reach  out  over  the  pabUc  highwajr  was  errone- 
ous as  leading  the  ittry  to  believe  that  if  some 
ri^t  of  way  extended  over  the  mad  there  might 
be  a  recoTeiT.— Postal  TekcraplL-Cable  Co.  t. 
Kohnen  (Oa.)  067. 

•Where  defendant  entered  on  pWntilTa  land 
and  dug  holes  and  erected  tel^raph  posts,  plain- 
tiff would  be  entitlad  to  nominal  damages  if  no 
special  damages  were  shown. — Postal  ^egraph- 
Oable  Co.  T.  Kuhnen  (Ga.)  967. 

*An  aUegati<ai  in  trespass  for  the  catting  and 
removing  of  timber  from  plaintUTs  land  "to  hii 
great  damage"  held  to  entitle  plaintiff  to  re- 
cover the  value  of  the  timber  aud  aoy  damages 
for  any  injury  done  to  the  land.— Davis  t.  Wall 
(N.  C.)  350. 

i  3.    CrlndMl  napoBslMUtr. 

*An  Indictmoit  for  willful  trespass  on  land 
will  He  against  an  employ^  of  a  railroad  and 
logging  company,  though  an  injaoction  to  re- 
strain the  trespass  would  have  beok  denied.-— 
State  V.  Wells  (N.  C.)  210. 

A  conviction  for  willfol  trespass  under  Re- 
visal  N.  a  lOOS,  f  3688.  lusld  not  anthorisad 
without  a  oonslderadon  of  defendant^a  bona  fide 
claim  of  right  to  enter.— State  t.  Wells  (N.  O.) 
210. 

TRESPASS  TO  TRY  TITLE. 

See  "BJectment" 

TRIAL 

See  '*Svw  Trial";  ^'Reference":  "WitneoseB." 

Aa^gnment  of  errors  In  rulings,  see  "Appeal 
and  Error,"  |  16. 

Contribntorr  negligence  of  passenger  as  ques- 
tion for  jury,  see  "Oarriera,"  8  7. 

Estoppel  to  allege  error  In  rulings,  see  "Appeal 
and  Error,"  S  20. 

Ezceptiona  to  niliugs  for  puritoae  of  rertew, 
aee  "Appeal  and  Error,"  |  4. 

Harmless  error  in  mliiiga,  see  "Appeal  and 
Error,"  ||  24,  26. 

Inatructlons  as  to  adverse  possession,  see  "Ad- 
verse Possession,"  9  3. 

Objection  to  rulings  at  trial  for  purpose  of  re- 
view, see  "Criminal  Law,"  I  2S. 

Review  of  discretionary  rnllngs,  see  "Appeal 
and  Error."  8  22. 

Review  of  rulings  as  dependent  on  motion  for 
new  trial,  see  "Appetl  and  Error,"  |  4, 

Review  of  rulings  as  d^iendent  on  record  on 
appeal  or  writ  of  error,  aee  "Appeal  and  Bi^ 
ror,"  8  14. 

Procecdingt  tnotdait  to  irlola. 

See  "Continuance." 

Entry  of  judgment  after  trial  of  iseues,  see 

"Judgment,"  |  5. 
Right  to  trial  by  inry,  aee  "Jury."  8  1- 
Summoning  and  impaneling  jury,  see  "Jury," 

I  3. 

Trial  of  actiont  by  or  o^jfift  portwttfor  cImxm 
Of  perwona. 

See  ''Brokers,"  8  2;  "Shoriflla  and  Oonstablea," 

8  1> 

Bank,  aee  "Banks  and  Banking,"  8  2. 
Telegraph  company,  aee  "Telegraphs  and  1^1- 
ephonea,"  8  4. 

Trial  of  particular  civU  action§  or  proceeiingt. 
See   "Malicious   Prosecution,"   I  8;  "Neali- 
|ence,"  g  2;   "Replevin,"  |  1-  "trespi^" 


For  assault  by  servant,  aee  "Haater  and  Berv- 
aot,"  IIS. 

For  breach  of  contract,  see  "Sales.**  S  7. 
For  breadi  of  omtcact  of  carriage,  see  **Car- 
riers,"  I  4. 

Fot  oonmenntlMi  of  broker,  sea  "Brota^ 
8  2. 

For  damagea  for  delay  or  failure  to  daliv«r  tel- 
egram, see  "Td^raphfl  and  Telephoaea.**  I  4. 

For  damages  for  taking  of  or  Injnrr  to  property 
in  ezerdse  of  right  of  eminent  domain,  see 
"Bminsit  Domain,"  |  4. 

For  deatb  ot  servant,  see  "Master  and  Serr- 
ant,"  8  12: 

For  personal  injuries,    see  ''Carriers.'*   i  6: 

"Master  and  Servant."  8  12 ;  "Railroa^^  fS 

11,  12;  "Street  Railroads,"  12. 
For  price  of  goods,  see  "Sales/*  S  7. 
For  nse  of  property  by  aheriC  aee  **Shexiffi 

and  GoDstablM,"  8  1. 
In  justices*  courts,  see  ''Justicea  ot  Oa  Peace," 

8  8. 

On  Insurance  policy,  see  "Inaorance,**  §  13. 
Probate  proceedings,  see  "Wills,"  8  2. 
Boita  in  equity,  see  "Eqaity,*'!  6. 
To  recover  bank  deposit,  see  "Banks  and  Bank- 
ing." 8  2. 

Trial  of  criMHtol  itroteoutumt. 
See  "Abduction."  I  2;   "Criminal  Law."  H 
7.  8-11;  "Homicide."  8}  2,  6,  6;  "Tagnncy." 
For  wwlftaiplTig  gamlBg  house,  see  "Gaming," 

For  offenses  aninst  liqnor  laws,  aee  **&itcixicat- 

Ing  Liquors,"  8  4. 

8  1*  I>ooketa,  lists,  and  ealendnvs. 

Salt  for  danuges  for  breach  of  partnenhip 
contract  Md  to  be  tried  In  eqait7.^Priee  v. 
MiddletoB  &  RaTCBal  (S.  a)  1061 

8  2*  Oowse  and  oondnot  of  teini  In  Bsn- 
eral. 

*Unlaai  defendant  by  his  pleadings  admits 

SlaintUrs  cause  of  action  and  relies  on  af- 
rmative  defense,  he  Is  not  entitled  to  open  and 
reiOy.— Leearille  M^l  Cob  v.  Morgan  Wood  ft 
Iron  Works  (S.  arTBS. 

8  8*   Reeeption  «f  ovidonee. 

*It  was  not  error  to  overrule  an  objection  oo 
the  ground  that  the  evidence  was  ill^al,  whidi 
went  'to  tbe  whole  of  the  evidence  and  did  not 

S)int  oat  the  inadmiaaible  portion. — ^Martin  v. 
ity  of  GainesriUe  (Oa.)  4^. 

*Where  either  party  introdnces  a  document, 
the  raposlte  party  may  read  as  evidenoe  intro- 
duced by  the  party  who  offers  it  so  madi  «f  tbt 
balance  as  la  relevant.— Crawford  T.  Roney 
(Ga.) 

'Where  a  qnesti(Hi  was  asked  and  on  objec- 
tion r^ected,  oounael  sbopld  be  allowed  to  mm 
what  the  witness  would  anawer,  aod  it  Is  irica* 

in  the  discretion  of  the  court  to  cause  the  jury 
to  retire  and  allow  the  witness  himself  to  state 
what  hia  answer  would  be. — Holland  t.  Wil- 
liams (6a.)  1023. 

♦Where  the  answer  to  a  question  objected  to 
might  or  might  not  be  competent,  it  was  the 
duty  of  the  trial  jodge  to  ascertain  what  was  ex- 
pected to  be  proved,  or  th«  anawer  the  witnesa 
would  win,  Defwo  excluding  tha  qneatioa. — 
Hicks  vT  Hicks  (N.  a)  106. 

An  objection  to  evidence  whidi  assnmes  facts 
in  dispute  under  Am  pleadings  is  properiy  ovei^ 
ruled.— Armour  A:  Co.  v.  Rosa  (S.  C.)  315. 

•An  objection  to  evidence  as  irrelevant  la 
properly  overruled,  where  the  ol^jection  failed  to 
specify  the  ground  thereof.— -Annonr  A  Col  t. 

Xfoss  (S.  C.)  315. 

8  4.    Argnnaonta  and  oondnot  of  oonnaeL 

Refusal  to  permit  counsel  to  comment  oa 
discrepancy  between  testimony  and  former  itate- 
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meat  of  plaintiff  onder  the  circnmitaDces 
not  ground  for  nveraaL— Soathern  By.  Co.  r. 
Simmona  (Va.)  4S9. 

In  action  for  injuriea  to  railroad  employd, 
retmarka  of  coanMl  la  arsrnment  JMd  linproper. 
— Southern  Ry.  Oo.  t.  Simmona  (VaO  4{^. 

f  li.   TftUmc  qmatiom  twvm  imrj, 

A  Terdiet  should  not  be  directed  uQleas  there 
is  no  conflict  In  the  evideDc0,  and  that  introduced 
demands  a  particular  verdict. — Home  Xna.  Oo. 
0^  New  York  t.  Gbattabooehee  Lumber  Oo. 
(Ga.)  11. 

Where  there  was  lome  conflict  In  the  evidence 
as  to  actual  posseasion  after  foreclosure,  or  to 
what  extent.  <»>  for  how  lone  held,  it  was  error 
to  direct  a.Tsrdlet  tor  d^endant — HarriM  t. 
Howard  (OaJ  00. 

*Where  the  evidence  did  not  anatain  the  al- 
legations of  the  declaration,  and  (he  plaintiff 
was  not  entitled  to  have  the  case  submitted  to 
the  jurji  the  propw  Judgment  was  one  of  noo' 
suit,  rather  tntn  a  dlamlaaal  on  the  pleadinn 
and  e?idence.— Hnglws  t.  Gsoigia  Br.  &  Blectne 
Co.  (Os.)  229. 

*That  the  evidence  is  conflicting  In  Immaterial 
matters  does  not  render  direction  of  a  verdict 
erroneons  where  bj  giving  the  oppoalte  party 
the  benefit  <^  the  moat  favorable  view  «  the 
evidence  the  verdict  against  him  is  demanded^ 
Skinner  v.  Braswell  (Oa.)  914. 

*Where  there  was  some  evidence  wUch  would 
have  authorised  the  Jury  to  find  for  plaintiff, 
the  court  erred  in  granting  a  nonsnlt.— Connelly 
v.  Connelly  (Ga.)  916. 

Where  a  petition  sets  forth  a  cause  of  action 
against  all  of  the  defendants,  and  one  fails  to 
answer,  a  nonsuit  should  not  be  rendered  in 
hit  £aTor.-OaudelI  t.  OandeU  (Ga.)  1028. 

'Where  evidence  was  Introduced  authorizing 
the  jury  to  find  for  plaintiff.  It  was  not  error 
to  refuse  to  direct  a  verdict  for  defendant.— 
Southern  By.  Co.  v.  Reynolds  (Ga.)  1039. 

*On  a  motint  for  a  nonsuit  or  direction  of  a 
verdict  for  defendant,  the  evidence  of  plidnUff 
must  be  accepted  as  true.— Bile*  t.  Seaboard 
Air  Line  By.  Co.  <N.  C.)  612. 

*When  the  issue  in  an  action  at  law  in- 
volves the  qnestlon  whether  an  oral  promise  is 
original  or  collateral  and  the  verdict  of  the 
jury  for  either  party  would  not  be  set  aside  as 
against  tihe  weight  of  the  erldenca,  tiie  queation 
is  for  the  jury.— Johnson  v.  Bank  (w.  Va.) 

I  6.   ^aatvvotloxs  to  Jwy— Pmrlmeo  of 
eoort  and  inry  in  general. 

*Where  the  negligence  claimed  was  based  on 
the  existence  of  a.  low  place  in  a  railroad  trac^ 
it  was  ?rror  for  the  judge  in  his  charge  to  as- 
sume that  there  was  such  a  low  place. — ^Atiantic 
&  B.  Ry.  Co.  V.  Hattaway  (Ga.)  21. 

*In  an  action  for  an  assault,  remarks  of  court 
held  an  intimation  of  an  <^inion  that  the  case 
was  one  for  the  allowance  of  damage  and  er- 
ror.—Holland  V.  Williams  (Oa.)  10^. 

*In  an  action  for  delay  in  a  telegram,  a  re- 
qunt  to  charge  that.  If  the  Jury  believed  the 
evidence  of  certain  witnesses  testifying  con- 
cerning the  law  of  another  state,  they  should 
assess  plaintiff's  damages  at  25  cente,  held  mis- 
leading.—Hancock  y.  Western  Union  Telegraph 
Co.  (N.  a)  82. 

An  Instruction  In  an  action  against  a  carrier 
for  injuries  to  a  passenger  hela  not  erroneous 
as  a  charge  on  the  facts.— Caldwell  v.  Atlantic 
Coast  Line  R.  Co.  (S.  C.)  131. 

An  instruction  as  to  the  duty  of  a  master  to 
furnish  a  safe  place  and  proper  appliances  for 


a  servant  Is  not  a  charge  on  tiie  facta. — ^Bloa 
V.  Lockhart  Mills  (S.  a)  160. 

An  instruction  setting  forth  the  acts  of  n^ 
ligence  charged  In  the  comprint  and  referring 
to  them  as  alleged  Is  not  a  charge  on  the  facta. 
-Bice  V.  Lockhart  MiUs  (8.  C.)  160. 

I  7.         ZtMesslir  and  svbjeot-mattev. 

Where  an  instruction  is  a  correct  statment 
of  the  respective  contentiona  ot  the  parties  on 
a  given  point,  it  was  not  a  good  alignment  of 
the  error  tiiereon  that  the  court  failed  to  charge 
what  would  be  the  legal  effect  of  a  finding  by 
the  jury  that  plaintiff's  contention  was  true.— 
Foote  V.  Eelley  (Ga.)  1045. 

*In  reading  to  the  jury,  as  part  of  the  charge, 
CHv.  Code  U96.  U  29M,  2945,  defining  loons, 
it  was  not  error^  in  the  absence  of  a  request, 
to  fail  to  explain  the  meanings  of  the  terms 
"specie,"  "in  kind,"  and  "for  conaumption,"  as 
used  in  such  sections.- Foote  v.  Kelley  (Ga.) 
1045. 

I  8.  Fosm,    requisites,    and  snfll- 

oionsy. 

•Failure  of  the  court  to  reduce  Its  entire 
charge  on  the  law  to  writing  when  requested,  as 
required  by  Bevisal  1905.  I  636.  held  to  require 
a  new  trial. — Sawyer  v.  Roanoke  B.  &  Lumber 
Co,  (N.  C.)  84. 

Revisal  1905. 1  536,  requiring  written  Inatruc- 
tions  on  request,  held  not  to  require  the  recapit- 
ulation of  the  evidence  to  be  in  writing. — Eaw- 
yer  v.  Roanoke  B.  ft  Lumber  Co.  (N.  0.)  84. 

Instructions  should  conclude  by  directing  thff 

Jury  to  answer  the  isaue  submitted  as  they  find 
he  facts.— Ruffin  t.  Atlantic  &  N.  O.  B.  Oo. 

(N.  C.)  86. 

An  instruction  in  an  action  against  a  carrier 
held  not  erroneous  as  advising  the  jury  to  give 
punitive  damagn. — Caldwell  v.  Auantic  Coast 
Line  R.  Go.  (S.  O.)  181. 

Instructions  as  to  rights  acquired  by  pur- 
chaser from  agent  of  property  intrusted  to  nim 
by  bis  principal,  title  to  remain  In  principal 
until  sold,  construed,  and  held  not  conflicting.— 
Armour  &  Co.  v.  Ross  (S.  a)  315. 

I  9.    —  AfpUsablUtj  to  ploadlncs  ud 
erldonoe. 

Where  there  are  two  counts  in  a  petition,  an 
instruction  on  woridly  inrcumatancea  applicable 
as  to  one  and  not  to  the  other  should  inform 
the  jury  that  such  drcumstances  are  to  be  con- 
sidered as  to  one  only. — Southern  By.  Co.  v. 
Chambers  (Ga.)  87. 

*In  an  action  by  a  passenger  for  injuries  a 
certain  Instruction  held  erroneous. — Savannah 
Electric  Co.  v.  McBlvey  (Ga.)  192. 

A  new  trial  will  be  granted  where  the  charge 
of  the  judge  fails  to  give  the  defendant  the  bene- 
fit of  a  theory  of  the  defense  which  was  sus- 
tained by  the  evidence  introduced  in  his  behalf. 
— Susong  T.  McKenna  (Ga.)  236. 

*In  trespass  against  a  telegraph  company 
on  plaintifrs  land,  it  was  error  to  charge  that 
a  telegraph  company  in  condemnation  proceed- 
ings take  a  right  of  way  20  feet  wide,  erect 
their  jweta,  and  clear  off  the  timber,  where  there 
was  no  evidence  to  authorize  it.— Postal  Tele- 
grapb-Cable  Co.  v.  Kuhnen  (Ga.)  967. 

An  instruction  defining  the  measure  of  dam- 
ages in  an  action  for  personal  injuries  held  not 
objectionable  because  not  applying  the  law  to 
the  facts.— Ruffin  v.  Atiantic  &  N.  C.  B.  Co. 

(N.  C.)  86. 

*Piinitive  damages  held  not  allowable  where 
merely  oegliKence  was  pleaded  and  proved.- 
Wilson  V.  Atlantic  Coast  line  (N.  O)  2iS7. 


•Point  annotated.  See  arllabna* 
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*An  instraction  In  an  actitm  for  personal  in- 
Jury  held  erroneous  because  embodying  matters 
not  in  issue. — Baltimore  &  O.  B.  Co.  t.  Lee 
(Ya.)  1. 

'InBtruction  that  If  railroad  employ^  was 
foilty  of  contribntory  negligence,  the  jury  must 
find  for  defendant  unless  conductor  had  knowl- 
edge of  his  dangerous  position,  and  could  have 
prevented  the  accident,  held  erroneous,  under 
the  evidence. — Southern  By.  Go.  r.  Simmons 
(Va.)  459. 

'InstmctiMis,  where  the'  question  of  fact 
is  in  issue  on  omflicting  erldence,  directing  the 
jury  to  determine  sucn  question  from  a  part 
only  of  the  material  evidence,  Kdd  erroneous.— 
Johnson  t.  Bank  (W.  Ta.)  8M. 

llOk  ~M  B«4ii«rts  OS  pMLyan. 

*When  the  eoort  in  Its  general  charge  gave 

appropriate  instructions  as  to  material  issues, 
if  fuller  instructions  were  desired  a  written 
request  was  necessary.— Savannah  Electric  Co. 
T.  Mnllikin  (Ga.)  MS. 

*Wbere  the  charges  as  a  whole  cover  tha  Is- 
sues, if  more  specific  instructions  are  desired 
they  should  be  requested.— Holland  t.  WOItama 
(Oa.)  102S. 

*New  trial  will  not  be  granted  for  refasal  to 
charge  as  requested,  when  the  request  is  sub- 
stantially covered  by  the  charge  KiTai.-^OQth- 
em  Ry.  Co.  v.  Reynolds  (Oa.)  10^. 

*Where  a  charge  coven  the  Issues,  It  is  suffi- 
cient in  the  absence  of  a  request  for  more  spe- 
cific statement  of  idaintiS*s  contentlcms.— Foote 
V.  EeUey  (Oa.)  lOSs. 

*If  a  party  desires  more  definite  Instructions 
on  any  issae,  he  must  make  a  special  request  for 
thenij  or  he  cannot  be  heard  to  complain  of  the 
indenniteness  of  the  instructions  on  appeal. — 
Ivea  V.  Atlantic  &  N.  C.  R.  Co.  (N.  C.)  74. 

'Omission  of  the  court  to  charge  on  a  par- 
ticular subject  Is  not  error,  where  no  request 
for  a  special  instraction  was  made.— Maraue  t. 
Southern  By.  Co.  (N.  0.)  356. 

'Failure  to  request  an  instruction  as  to  the 
Insufficiency  of  evidence  held  to  preclude  a  rais- 
ing of  such  question  oo  motion  to  set  aside  the 
TerdicU— Pardon  v.  PaschaU  (N.  a)  365. 

*In  an  action  for  injuries  to  an  employ^ 
caused  by  the  breakii^  of  a  chain,  evidence 
held  to  anthorize  an  Instraction  to  find  for  de- 
fendant it  chain  was  not  crystallized.— leley 
T.  Tlrginia  Bridge  ft  Iran  Co.  (N.  G.)  410. 

'Plaintiff  cannot  complain  of  the  omission 
of  the  court  to  charge  on  any  of  bis  conten- 
tions where  be  did  not  present  them  by  prayers 
for  special  inetructions.-^Qaither  v.  Oaxpenter 
(N.  C.)  626. 

*FaiIare  to  Instruct  in  an  action  for  Injuries 
to  a  servant  on  a  certain  point  In  the  absence 
of  a  reqnest  so  to  do  held  not  errar^Bice  v. 
Lockhart  Mills  (8.  C)  160. 

*One  offering  an  instruction  Is  entitled  to 
have  it  given  In  his  own  language,  if  it  cor- 
rectly propounds  the  law,  where  there  is  evi- 
dence to  support  it  and  where  It  Is  not  mis- 
leading.—Morrison  T.  Fairmont  ft  C.  Traction 
Co.  (W.  Va.)  669. 

Sll.  — •  Objeotions  ud  eiweptioiu. 

*A  general  exception  to  the  entire  charge  Is 
not  well  taken  where  the  whole  charge  Is  not 
erroneous.— Foote  v.  Kelley  (Ga.)  1045. 

'Alleged  failure  of  the  court  to  sufficiently 
state  the  evidence  and  explain  the  law  can- 
not be  raised  on  objection  after  Terdlct— Davis 
T.  Keen  (N.  C.)  359. 


*Folat  umotated.  See  syltelma. 


Where  a  veaij  <4ijected  to  an  Instmetlon,  and 
made  the  objection  the  subject  of  a  bill  of  ex* 
ceptions,  the  failure  to  object  to  a  sabaeqnent 
Instruction  embodyii^  the  same  principle  did 
not  impair  his  right  to  rely  on  the  exceptiao 
taken.— Baltimore  ft  O.  B.  Cow  v.  Lee  (Va.)  L 

S  IS*  —  OoBistxnetloB  and  openttloM. 

'An  instruction  authoring  the  juTy,  with- 
out speaking  of  proximate  cacse.  to  find  on 
certain  facts  that  defendant's  negligence  caused 
plaintiff's  injury,  held  required  to  be  considered 
with  the  instruction  immediately  nrecedinc  on 
proximate  eaoM.— ^inison  v.  Atlantie  Coast  Une 
(N.  C.)  K7. 

*Xn  view  of  the  charge  Immediately  precefing, 
MA,  that  the  jory  would  not  l>e  CMisidered  to 
have  inferred  from  an  inatructioa  in  action  fw 
being  struck  by  a  car  at  a  crossing  that  it  wss 
the  eonrfs  opinion  that  defendant  had  treated 
plaintiif  as  an  outlaw,:— ^Ison  t.  Atlantie  Coast 
Une  (N.  a)  2G7. 

'Blrror  of  a  diarge  in  fact  antiioriring  pan- 
Itive  damages  held  not  cured  by  the  court,  on 
being  requested  to  charge  that  punitive  damages 
might  be  allowed,  saying  it  would  charge  they 
must  not  be  allowed.— WilBon  v.  Atlantic  Coast 
Line  (N.  G)  257. 

S  13.  Castodr,  oondmet,  aad  deliberatiens 
•£  Jary. 

•Under  Berisal  1906,  S  637,  it  was  proper 

for  the  court  to  permit  the  jury  to  take  written 
instructions  with  them  on  retiremoit  at  the 
request  of  one  of  the  jurors.— Oaitho:  t.  Car- 
penter (N.  a)  626. 

*^nie  court^a  tuntsslon  to  indnde  plaintSiTs 
request  which  had  been  given  with  the  instruc- 
tions sent  to  the  jury  room  held  waived  by 
plalntifra  failure  to  call  the  court's  atteotiui 
thtteto  and  except  at  the  time,  as  reonlnd  bj 
Revlsal  1906.  I  65^  snbd.  2,-Gaither  T.  Csr- 
penter  (N.  C.)  6% 

S14.  Terdiet. 

'Where  a  judge  fbond  that  the  findings  hi 
the  verdict  were  incmislstent ;  that  one  of  the 
Issues  found  was  unsustalned  by  the  evidence, 
and  that  the  damages  were  insumcient.  he  prop- 
erly set  the  verdict  aside.— Jairett  v.  High  Point 
Trunk  ft  Bag  Co.  (N.  O.)  83& 

When  a  judge  sets  aside  a  verdict,  be  elionld 

state  in  the  record  whether  it  is  done  in  the 
exercise  of  his  discretion  or  for  errors  of  law.— 
Jarrett  t.  ELlgh  Point  Trunk  ft  Bag  Co.  (N. 
O.)  838. 

The  superior  court  judges  cannot  redoce  a 
verdict  without  the  consent  of  the  party  in 
whose  favor  It  was  rendered.— laley  v.  Tir* 
ginia  Bridge  ft  Iron  Co.  (N.  C)  416u 

In  an  action  for  injuries  to  an  employfii  the 
submission  to  the  jury  of  a  question  as  a  sepa- 
rate Issue  held  proper.— Hairston  t.  United 
States  Leather  Co.  (N.  G)  847. 

S  15.  Trial  bj  eoort. 

'Where  findings  were  made  In  favor  of  de- 
fendant, if  he  was  dissatisfied  therewith  be 
was  bonnd  to  except  thereto  at  the  time. — Mat- 
thews V.  Try  (N.  C.)  787. 

§16.  Waiver  and  oorreetion  of  Inosa- 
laritles  and  errors. 

'Admission  of  evidOMC  that  plidntlfl  had  wife 
and  child  dependent  on  falm  held  not  cured  by 
instructions  as  to  measure  of  damages. — SontlH 
em  Ry.  Ca  V.  Simmons  (Va.)  459. 

TROVER  AND  CONVERSION. 

Conversion  by  carrier^  see  "Carrien,"  |  1. 
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TRUST  COMPANIES. 
TRUSTEE  PROCESS. 

Bm  '*aandsliiiMnt." 


TRUSTS. 

Charitable  trusta,  see  **Charitiei.** 

GomblnadoDs  to  moiopoUn  trade,  we  '^o* 
nopoUes."  1 1.  . 

Comtmction  in  general  of  deed  in  trait,  ne 
"Deeds,"  S  8. 

Conveyancea  in  truat  for  creditor!,  Me  "A*- 
signmenta  for  Benefit  of  CreditoTk.** 

Creation  bj  will,  see  "Willa,"  I  3. 

Effect  bt  trust  on  limitation,  see  "LlmitatioD 
of  Actions,"  {  1. 

Sales  of  lands  held  In  tniat  for  protection  of 
remainder,  see  "Bemalnden." 

Trost  deeds,  see  "Chattel  Mortgages" ;  "Mort- 
gages." 

I  1.  ONftttom,  azlBteBM,  Mid  vaUdltj. 

Evidence  heU  to  eatabliali  a  resnlting  trust  in 
laiid.-MlUer  t.  Saxton  (S.  a)  810. 

•FayiMpt.of  pnrdiase. price  of  Iwid^mar  be 
shown  by  paral.-Umer  t.  Baxton  (8.  &)  SIO. 

i  2.    Oonatonction  and  ovovAtloB. 

The  power  of  sale  reserved  In  a  deed  creating 
a  trust  construed,  and  held  to  apply  to  a  ben- 
eficiary's right  to  sell  her  interest  In  the  prop- 
Cherry  t.  Cape  Fear  Power  Co.  (N.  C) 

A  conveyance  of  trust  property  by  hnsband 
and  wife  held  to  give  the  purchaser  the  bene- 
ficiary's interest,  so  that  bu  possession  to  the 
date  of  her  death  was  lawful.— Cherry  v.  Cape 
Fear  Power  Co.  (N.  C.)  287. 

A  deed  construed,  and  held  that  the  legal  title 
descended  on  the  grantee's  death  to  his  heirs, 
subject  to  the  trusts  declared  in  the  deed.— Mc- 
Afee v.  Green  (N.  C.)  82& 

A  deed  constrned.  and  held  to  pass  to  the 
nantee  the  legal  and  eqoitable  estate  in  fee^- 
McAfee      Green  (N.  C.)  828. 

Trust  deed  constraed,  and  field  to  p&ss  an 
equitable  estate  in  fee  simple  to  the  bene- 
ficiary.—Morgan  v.  Morgan  (W.  Va.)  88». 

Where  property  was  left  In  trust,  with  power 
In  the  beneficIaiT  to  sell,  and  she  and  her 
husband  conveyed  to  her  son  all  the  interest  of 
■aid  beneficiary  and  her  husband  In  the  land 
conveyed,  it  passed  an  equitable  estate  in  fee 
to  the  son.— Morgan  v.  Morgan  (W.  Ya.)  S89. 

Where  under  a  deed  of  trast  an  equitable 
Mtate  in  fee  simple  passed  to  the  beneficiary,  she 
had  full  power  to  convey  such  estate  by  deed  in 
which  her  husband  joined,  without  the  Inter- 
-vention  of  the  trustee. — Morgan  v.  Morgan  (W. 

Va.)  ssa 

f  3.  Appotatment,    qnallfloatlon,  and 
lennre  of  trnstee. 

The  appointment  of  a  trustee  on  the  death  of 
the  trustee  named  in  a  deed,  to  hold  the  legal 
title  to  preserve  contingent  remainders  created 
by  the  deed,  heU  aathorised.— McAfee  v.  Green 

CN.  a) 

I  4.  KaaaKeBiont  uid  disposal  of  trasf 

propertr. 

.  *A  court  ma:^  direct  a  trustee  to  sell  the  trust 
estate  at  a  private  sale,  where  such  a  sale  is 
promotive  of  the  interests  of  the  parties^Mo- 
£cee  V.  Green  (M.  a)  828. 


I  5.   Exemttloii  of  trust  hj  trustee  or  by 
oovrt. 

Grantee  of  land  held  to  have  aoqalied  fall 
l^al  and  egultable  title,  and  not  to  hold-  It  Jn 
tnist  for  one  (tf  the  grantors^Bndth  r.-Moon 
(N.  a)  27B. 

Where  a  beneficiary  under  a  trast  doed  haviiig. 
an  equitable  estats  in  fee  simple  conveyed  the 
same,  the  grantee  In  such  conveyance  is  en- 
titied  to  a  conveyance  by  the  trurtee.  of  the 
legal  title  to  tiie  land.— Moreu  t.  Morgan  (W. 
yL)  888. 

i  6.  Establlskmeat  «Md  oBfomemeBt  mS 

tmst. 

*Where  there  had  been  no  settlement  be- 
tween a  trustee  and  a  beneficiary,  a  claim  by 
the  beneficiary  is  not  barred  by  laches.- Miller 
T.  Sazton  (S.  C)  SIO. 

*Where  a  trustee  under  an  express  trust  uses 
the  trast  property  in  vli^tlfm  of-  the  trast  in 
the  purcbaise  and  oonveysncrof  land  to  another, 
who  has  notice  thereof,  it  creates  a  ctmstract- 
ive  tenst  in  such  third  person,  and  laches  will 
apply  in  favor  of  such  person.— Newman  v. 
Newman  (W.  Va.)  877. 

*The  defense  of  laches,  though  not  applying, 
as  a  general  rale,  to  an  express  trasL  applies 
to  a  constructive  trust— Newman  Mowman 
(W.  Va.)  877.  ■   


UNDERTAKINGS. 


8e«  "Bonds.** 

UNDUE  INFLUENCE 

Procnrinf  making  of  will,  sao  ''WlUs.*'  H  1.  2. 

UNITED  STATES. 

Control  and  r»ulati<m  of  navigaUo  watioa,  we 

"Navigable  Watere,"  «  1.  • 
Courts,  see  "Removal  of  Ganees." 

USAGES. 

See  "Oostoms  and  Usages.** 


§  1. 


USURY. 

ooBtnMts  and  tnwsM- 


TTswrhnu 
tlons. 

*Even  if  an  assignment  of  salary  earned  was 
part  of  a  contract  for  a  usurious  loan  and 
void,  the  right  to  set  ap  the  usury  and  have  the 
assignment  declared  void  woald  rest  only  with 
the  assignor,  his  personal  representetivea,  and 
privies.— Western  Union  Telegraph  Oo.  v.  Ityan 
(Ga.)  21. 

'Evidence  held  not  to  dum  nsoxy.— Bennett 
V.  Best  (N.  O  84. 

*The  making  of  periodical  settlements  between 
debtor  and  creditor,  the  bringing  in  of  new  Items 
of  debit,  and  the  calculation  of  interest  OU  past 
due  amounts,  held  not  to  constitate  usury.- 
Hamilton  v.  Stephenson  (Va.)  577. 

•Delay  for  three  years  after  payment  of  a 
debt  and  interest  in  suing  to  set  aside  a  con- 
veyance, the  sole  consideration  of  which  is 
usurious  interest,  does  not  bar  retlef.r— Davisscni 
V.  Smith  (W.  Va.)  466. 

*A  conveyance  of  land  as  usurious  compen- 
sation for  uie  use  of  money,  will  be  set  aside  m 
equity.— Davisson  v.  Smith  (W.  Va.)  466. 

*Where  a  conveyance  of  land  as  compensa- 
tion for  the  nse  of  money  borrowed  is  collater- 
al to  the  loan,  and  notes  tax  tha  numey  lent 


*Polmt  uaotatod.  Soo  syllabw. 
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have  been  paid  in  mooej,  tiie  ralue  of  the  real 
estate  will  not  be  treated  a*  a  credit  on  the 
debt  or  tbo  interert  a*  of  tiie  date  of  tlie  con- 
T»ano»,  and  the  borrower  In  actloa  to  set 
aside  conveTance  limited  to  a  cecoTerr  in  money. 
-DavisBon  r.  Smith  (W.  Ta.)  466. 

*In  the  enforcement  of  statutes  for  snppres- 
slon  of  oBiuTi  there  is  no  restraint  on  the 

Ciwer  of  the  conrts.  to  treat  principal  and  ap- 
teral transactions  entered  Into  with  Intant 
to  erade  the  law,  as  a  dncle  transaetionj— 
Davisson  it  Sn^th  (W.  Ta.)  466. 

*As  the  Btatntfl  of  the  state  nullifies  asariona 
contracts  ooij  to  the  extent  of  the  Illegal  in- 
terest) when  payment  of  sach  excess,  or  agree- 
ment to  pay  has  been  made,  wholly  collatel^  to 
the  prlndtml  transaction,  a  proceeding  for  re- 
lief may  be  limited  to  the  collateral  _payment  or 
conveyance.— Daviascm  t.  Smith  CW.  Vn.)  400. 

*One  who  pnrdiaBes  land  subject  to  an  tisnrl- 
ons  trust  dwt,  and  assumes  payment  ot  the 
flams  as  part  consideration  for  us  pardiase, 
cannot  be  rdieved  from  the  usnryw— Stnekoy  r. 
Uiddle  States  Loan.  Bldg.  &  Gonit  Co.  (W. 

VACATION. 

Bill  of  exenptims  sigaed  during  racation  as  part 
of  record  on  appeal  or  orror,  seo  "Ai^teal 
and  Brtof.**  f  &  . 

Of  Judkment,  see  "Judgment,"  |  6> 

Of  judnnent  In  ganushment,  ne  "Gamish- 
menV^  ft  1. 

VAGRANCY. 

Evidence  HiM  to  sustain  conviction  9i  va- 
grancy.—Glover  V.  SUte  (Qa.)  408. 

*OBe  who  strolls  about  in  idlmess,  irith  no 
Lmi^uI  purpose,  and  who  is  a  habitual  loafer, 
who  is  ^le  to  work,  but  has  no  property,  and 
no  regular  income,  held  a  vagrant,  within  the 
Penal  Code  1^  {  4SS,  par.  3.— Garter  v.  State 
«Ja.)  477. 

Evidence  kM  to  sustain  a  conviction  of  vag- 
rancy.—Carter  V.  State  (Ga.)  477. 

On  trial  for  vagrancy  it  was  charged  in  one 
count  that  defendant  was  a  "professional  gam- 
bler llvinr  in  idleness,"  held  not  error  to  re- 
fuse to  chai^  that  tlie  gist  of  the  offense  was 
fsJlnn'or  refusal  of  defendant  to  wwl^  -when 
necessary  to  support  him. — Simnuma  t.  State 
(Oa.)47a 

VALUE. 

Umlts  of  Jlnrisdiction,  see  "Appeal  and  Error," 

}  2;  "Justices  of  the  PeaoeJ*  |  2. 
Of  property  for  taxation,  see  ^Tmtian,**  |  ft. 

VARIANCE. 

Between  affidavit  and  writ  of  garnishment,  see 
"Oanilshment,"  |  1. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Assumption  by  purchaser  of  usnrlouB  debt,  see 

"Usury."  »  1. 
Compromise  and  settlement  of  agreements  re- 

laong  to  lands  purchased,  see  ^'Gomprranise 

and  Settlement." 
CoDBideration  in  general  of  contract  for  sale 

of  realty,  see  "Contracts,"  S  L 
ETffect  of  lis  pendens  on  purdiaser  of  land,  see 

"Lis  Pendens." 
Effect  of  mistake  In  quantity  of  land  sold  on 

limitations,  sea  "LImitati<ni  of  Acttons,**  i  1. 


Parol  or  extrinsic  evidence  to  vary  eootcaet  tot 

sale  of  land,  pee  "Bvidoice,"  1 10. 
Purchasers  at  sale  of  trust  properlj,  see 

"Trusts,"  »  2,  4,  6. 
Farchasen  at  tax  sale,  see  *ffal«tiflMJ"  I  4. 
Beqoirements  of  statute  of  frauds,  aae  "Fryndi. 

Statute  of,"  H  3,  4. 
Bestraining  breach  of  contnet  for  Sftlo  of  bond. 

see  ''Injunction/'  (  2. 
Spedflc  perfonnAuce  <tf  omtrae^  see  **Spocx6c 

FBrformance." 

I  1.  ModifloatloB  or  Toaelaslom  •€  oms- 
trMt. 

Refusal  of  the  vendee  In  an  executory  con- 
tract of  sale  of  real  estate  to  perform,  but 
with  an  olEer  to  perfrarm  in  accordance  witk  tiie 
vendee's  own  erroueous  interpretetion  (rf  th» 
contract,  does  not  entitle  the  vendor  to  reads- 
alon.— Armstrong  v.  Boss  (W.  Ta.)  895. 

To  w(H:k  a  release  of  a  contract  of  aale  (tf 
real  estate,  a  r^osal  to  poform  moat  be  on- 
equivocal  and  absdnte,  and  acted  iqkhl  as  soeh 
by  the  party  to  whom  the  brokcQ  prtKnise  «ai 
made.— Armstrong  v.  Boss  (W.  Va.)  89B. 

I  S.  Porf  mnuuM  at  •OMtnut,  - 

*Where  land  has  been  sold  and  conv^ed  I9 
the  tract,  in  the  absence  of  actual  fraud,  no 
recovery  can  bo  had  by  the  purchase:  for  de- 
~  lency  in  auantity^Kendall  t.  Wella  (Gs.) 


*Undar  a  cwitnet  for  ths  sale  of  real  estate, 
the  pvTchaso  to  be  made  iinlsnn  title  was  last- 
ly Insufficient,  the  purtdiaser  cannot  dmutnd 
a  perfect  record,  title  or  refuse  to  pay  beeanw 
a  deed  was  not  attested  so  as  to  enUtIo  it  to 
recor&r— OowdttT  v.  Greenlee  (Ga.)  818. 

*It  is  not  aeeessary  that  a  note  given  tor  a 
part  of  tM  price  of  land  should  contain  a  dr- 
scription  of  the  land  or  refer  on  ito  fw/x  to  the 
deed.— Davis  v.  Evans  (N.  a)  S44. 

A  lost  or  mislaid  deed  in  a  vendor's  diain  of 
title  held  not  a  defect  therein.— Sutton  v.  Deris 
(N.  O.)  844. 

Vendee  in  possession  Aeld  not  oititlcd  to  a  re- 
duction from  the  price  of  the  value  of  a  tradld- 
ing  on  the  property,  destroyed  by  fire  befoR 
delivery  of  the  deed  and  rayment  of  tbe  price. 
-Sutton  V.  Davis  (N.  C.)  844. 

Wbsra  a  pordiassr  of  land  main  tm  absa- 
ment  of  the  prioa  for  a  dsfideMT  in  quantity, 
tlw  burden  is  on  him  to  establish  sndi  deficia- 
cy.— Ward  v.  Moore  (W.  Vs.)  743. 

I  a.  Bemedles  o<  Tsador. 

After  a  prospective  pordiaser  nnder  an  «x- 
ecnbory  contract  had  cnjected  to  the  title  and 
declined  to  perform  for  speeiflc  reasons  sssigMd. 
he  cannot,  in  a  suit  for  Imadi  ot  IIm  contract, 
urge  additional  obJecticaB  to  tiUe.— Gnrdciy  v. 
Graenlee  (Go.)  918^ 

*0n  refusal  of  purchaser  to  perform,  tts 
measure  of  damages  Is  the  differeace  beCwces 
the  contract  price  and  the  market  valne  of  ti» 
land.— Oowdery  v.  Greenlee  (Ga.)  91& 

TTader  Code  1899,  c.  132,  f  la  (Ann.  Code 
1906,  f  8993),  providing  that  a  decree  for  th« 
sale  of  loud  shall  be  advertised  in  a  newspaper 
in  tbe  coanty  where  the  land  is  situated,  in  a 
suit  to  enforce  a  vendor's  lien,  retained  in  dee4 
which  c<mveyed  timber  on  tracto  sntnated  in 
differaat  counties,  the  decree  diould  iwovide  for 
publlcatiou  <tf  the  notlee  of  sale  in  sU  dw 
coundee.— Ganlloy  Goal  I«nd  Asb'il  t.  B^cs  (V. 
Va.)  903. 

i    4.   Bomodios  of  vvrehsaor. 

In  an  action  by  a  vendee  to  recover  tor  al- 
leged deficiency  m  gnanti^  of  the  land  cos- 
veyed,  the  decloratitm  most  show  want  ot 
knowledge  by  llie  vendee  at  Qie  time  of  tbr 
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sale  and  what  oppprtnnity  he  had  for  knowl- 
«ds«^KeiidaU  t.  WeUa  (Ga.)  4L 

VENUE. 

Of  erlminal  pnwecatioa^  w—  *(Mmiiial  Xaw," 

Iteview  of  dlBcretionary  roliiin  rUatlng  toi  lee 
"Criminal  Law,"  |  S9. 

I  1.  Nmtvn  mr  nibiMt  of  aotloM* 

A  complaint  conrtrued  and  held  that  under 
the  altegationa  thereof,  the  eanee  of  aetion  wae 
properly  removable  to  another  connty,  where 
the  nersoDtil  property,  In  controTersy,  wae  ilt- 
n^d.— XUgwom  ft  lEdgerton     Qamet  (N.  O.) 

VERDICT. 

Directing  vtfdict  in  dvll  actions,  aee  "Joetlcee 

of  thelPeace,"  |  4:  "Trial,"  I  6. 
In  dvil  aetlona,  aee  '^Trla]/'  (  14. 
In  criminal  pnweentloiu,  aea  '"Oimlntl  Law," 

i  17. 

ReTiew,  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,^'  |  23. 
Bettiiig  adde.  we  "New  Trial."  I  1. 

VESTED  REMAINDERS. 

Creation,  ate  '^flle,"  |  8. 

VESTED  RIGHTS. 

Protectiai,  aee  "Conetltutlona]  Law,"  I  4. 

VETERANS. 

lAwa  relating  to  confederate  veterani  ai  nnlaw- 
fid  dlwrhnliiattwi.  aee  "GourtitntUnal  Law," 

VICE  PRINCIPALS. 

See  <*lfaater  and  Barrant,^  1  7.  - 

VILLAGES. 

dee  *fUaiiIclpal  Corporatroiaa.** 

WAIVER. 

Bee  "EBtoppd.** 

Of  obftathn*  to  parHoutar  uott,  instrvmentt, 
or  proceedings. 
See  "Aiq^arance" ;  "DepositionB." 
Defects  in  goods  sold,  see  "Sales,"  f  & 
Defecta  in  parties,  see  "Parties,"  S  2. 
Shror  waived  In  appellate  court,  see  "Appeal 

and  Error,"  f  27. 
Irregnlaritles  and  errors  at  trial,  see  "Trial," 

«  18,  1& 

Of  rigMt  or  remediea. 
See  "Insnrance,"  |  10. 

Filing  claim  by  telegraph  company,  see  "Tele- 
graphs and  l&lephonea,"  1 1. 


Fcvfutnre  of  Insurance,  see  '"InBurance,"  i  14. 
legnlatSoDS  by  telegraph  c<Hnpany,  aee  "Tele- 
giai^  and  Tetephonea,"  |  4. 


WARDS. 

See  "Ooudlan  and  Ward.** 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  S9  6,  & 


WASTE. 

Ofoimd  for.^olntaeDt'of  raoelTara,  aee  "Be* 


ealTen,"  | 


WATCHMAN. 


At  eronlnXB  as  feildw  secant  of  trainmoi.  ase 
"Blasti^and  Berrant."  f  7. 

WATERS  AND  WATER  COURSES, 

See  •'•Navigable  Watwa."  ■    c  r        .  i 

Am  boundaries,  see  "Boundaries,"  |  1. 

WAYS. 

Private  rights  ot  way*  «ae  "■Basements.** 
Pablle  ways,  see  "Highways" ;  "Mnnidpal  Ooi^ 
poratlona,^  H  6,  7.  /  . 

WEAPONS. 

Use  of.  In  commiaci(U  of  homldde,  see  "Homl- 
cido/»  »  1,  &  . 

WELLS. 

Oil  or  gas  welb,  see  •'Mines  and  Uinerala,"  1 1. 

WIDOWS. 

Dower,  see  "Dower.**  ■  ■  . 

WILLS. 

See  "Kiecntors  and  AdmlahtTators.** 

Charitable  bequests  and  devises,  see  **ObaxMn,** 
Comparison  of  writing  in  will  contest,  see  '•Bri-  ' 

dence,"  i  6. 
Competency  4rf  witness  In  will  contest,  see 

"Witnesses."  |  1. 
Construction  and.execTition  of  powers,  see  "Pow-  - 

era,"  1. 

Devise  as  color  of  title,  see  "Adverse-  Posses- 
sion," f  2. 

Execution  on  estates  created  by  wUl,  aee  *'En- 
cution,"  II.  » 

Harmless  error  in  probate  proceedings^  aee  "Ap- 
peal and  Error,"  {  24. 

Restraining  auit  to  reoorer  proper^-  devised,- ' 
see  "Injunction,"  1 2. 

I  1.  Keqvlsltes  ana  vaUdltr. 

On  caveat  to  will  on  ground  of  undue  in-, ' 
flnence,  age  of  testator  and  his  mental  and 
physical  condition  held  to  be  considered.— Une- ; 
baiter  v.  linebarger  (N.  O.)  70B. 

*In  will  conteBt  on  submission  of  spedlal 
Issue  as  to  undue  influence  by  devisee,  bis 
declarations   held  admissibl^Idnebarger   v. . 
linebarger  (N.  0.)  709. 

*In  win  contest,  evidence  as  to  dedamtionB 
by  decedent  as  to  nndue  indoence  lieltL  admis- 
sible.— Linebarger  v.  Linebarger  (N.  C)  70D1 

*DecIarBtlon8  of  testator  held  insufficient  to 
prove  undue  influence  invalidating  will.— Llue* 
barger  v.  Linebarger  (N.  O.)  709. 

I  S.    Probate,  eatabUsbment,  and  aaaaU  , 
■sent*  ... 
*Burden  of  proving  that  will  had  been 
voked  and  that  revocation  had  been  fonnd  In 
secure  place  held  to  be  on  a>ntestant.— In  re 
Shelton^  Will  (N.  C.)  705. 

.Evld«ice  as  to  declarations  of  testator  as  to 
how  he  was  going  to  leave  his  proper^,  made 
before  date  of  purported  revocation  on  manin 
of  will,  held  inadmlsaible.— In  te  Shelton's  Will 
(N.  C.)  706. 
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'tToder  Bevlsal  190S,  |  3115,  eridence  of 
deelftratioiu  of  totator -tendhig  to  show  that 
he  did  DOt  write  alleged  rerocatlon  on  maridD 
of  win  held  admisBiuk— In  le  Shelton'i  WiU 
(N.  O)  706. 

Id  probate  prQceedingi,  anaww  of  Jury  to 
issues  admitteo  by  court  held  not  ambiguous,— 
Id  re  Sbeltoa'i  WiU  (N.  a)  705. 

*In  wili  contest,  eridence  held  to  autfacn-ize 
■abmission  to  jory  of  special  issue  as  to  wheth' 
er  a  certain  derisee  ez«ted  ondue  influence 
owe  testator.— LindMU^  t.  Linebsrger  (N.  O.) 

709. 

*The  attempt  to  prove  a  will  In  1857  In  ac- 
cordance witb  B«T.  St  &  tZi,  I  6,  in  effect 
Janoary  1,  1856,  dqea  not  affect  a  iwoliate  in 
1906  wbich  OMnpliea  wltb  the  reqnlrementa  of 
Benaal  1905,  |  8127,  d.  8.— Steadman  t.  Stead- 
man  (N.  a)  784. 

*A  will  KM  entitled  to  be  proved  50  years 
after  testator's  deBth.-4teadnian  t.  Staaoman 

(N.  C.)  784. 

*UDder  Rev.  Code,  rL  110, 1 16,  the  probate  of 
a  will  held  fuTalid.— Steadman  v.  Steadman  (N. 
t3.)  784. 

I  3,  OoBstraotloii. 

Will  construed,  aod  held  that  the  trust  created 
was  executory  during  the  life  of  the  wife  under 
CiT.  Code  lw&.  f  8166,  and  she  took  no  vested 
legal  interest  in  any  of  the  property  and  could 
not  in  her  individual  capacity  convey  any  by 
deed^.  A.  Mlddldnooks  *  Co.  v.  Fergoaon 
(Oa.)  84. 

In  a  devise  to  children  as  a  dasa  by  way  of 
remainder,  children  in  ease  at  the  death  of  the 
testator  take  vested  intereita.— Irrln  v.  Porter- 
field  (Qa.)  946. 

In  an  executory  devise  to  children  as  a  dass, 
the  dass  is  fixed  by  the  conditi<Hi  that  existed 
at  the  death  of  the  testator,  and  the  interest 
of  any  dying  before  distribution  vests  in  their 
heirs.— Irvin  v.  Porterfield  (Ga.)  946. 

*WII1  devising  the  use,  benefit,  and  profit  of 
testator's  property,  held  to  pass  a  fee  under 
the  rule  in  SneUey'a  Case.— Perry  v.  Hackney 

A  will  construed,  and  held  to  give  to  devisees 
an  estate  In  fee  in  view  of  Revisal  190S,  f  3138. 
— Steadman  v,  Steadman  (N.  O.)  ^4. 

A  testator's  gift  held  agift  not  to  a  class  bat 
to  individuals.— Kent  v.  Kent  (Ta.)  564. 

*A  will  must  be  construed  according  to  the 
law  of  the  state  where  testetor  died  and  the 
witl  was  probated,  his  executors  qualified,  and 
his  estate  distributed.- App  v.  App  (Ya.)  672. 

*In  a  suit  to  construe  a  will,  testetor's  parol 
declarations  held  Inadmissible  to  show  his  in- 
tention in  making  theprovisl<Mi  In  controrersy. 
—App  V,  App  (va.)  6ra. 

*In  a  suit  to  construe  a  will,  evidence  that 
testator  was  84  years  old  when  he  made  the 
will,  and  that  hfa  children  were  past  .middle 
life,  held  inadmissible  to  show  that  testetor 
could  not  have  contemplated  tbe  contingency 
of  his  surviving  any  of  his  children. — App  v. 
App  (Va.)  672. 

Under  Pennsylvania  law,  where  testator  be- 
queathed his  estate  to  his  children  in  equal 
shares,  directing  that,  if  any  child  died  without 
leaving  Burvlvmg  children,  his  share  should 
pass  to  the  survTvora,  the  will  vested  a  fee  in 
such  children  aa  mirrlved  testetm. — App  v. 
App  (Va,)  672. 

•WIU  constrned,  and  held,  that  the  widow  did 
not  take  an  absolute  fee  estate,  but  <mly  a  life 
estate  in  trust  for  the  benefit  of  tfte  children.— 
Newman  t.  Newman  (W.  Va.)  877. 


I  4.  aicbts  and  llabUltles  of  Oerlaees 
and  lecatees. 

*Under  Code  1887,  ff  2621,  2624  [Va.  Code 
1004,  pp.  1288,  1290]  interest  conv^red  by  a 
lapsed  devise  contained  in  a  residuary  clause 
held  retarded  as  intestate  proporty.- BkOit  t. 
Kent  (Va.)  664. 

WITNESSES. 

See  "DepodHona" ;  "Evidence." 

Absence  of  ground  for  continuance  In  oimiosl 

prosecntiona,  see  "Criminal  Law,"  |  7. 
Experts,  see  "Evidence,"  J  11. 
Opinions,  see  "Evidence,'*  i  11. 
Review  of  discretionary  rulings  In  examination 

of  witnesses,  see  "Appeal  and  Error,"  i  22. 

I  1.  Goatpeteney. 

Where  one  of  two  joint  obligors  on  a  notr 
gives  a  mortgage  to  secure  it.  and  after  his 
death  the  mortgagee  sues  to  foreclose,  a  sar- 
vivlng  eo-obllgor  on  tlie  note  is  a  competent 
witnns,  if,  when  he  testifiea,  the  note  as  te 
him  has  been  barred  by  limitations. — Hawes  r. 
Glover  (Oa.)  62. 

*A  witeees  held  to  have  no  legal  Interest  in 
the  event  of  a  suit  within  Revlsal  lOCKSj  f  1631, 
and  competent  to  testify  to  a  transaetioa  with 
the  Intestate  of  a  par^,r-Bauiett  t.  Best  (N. 
a)  84. 

*Widow  held  not  dlsqaallfied  by  Bevisai  of 

1906,  {  1631,  to  testify  In  an  action  to  recover 
dower  as  to  whether  she  left  her  hnsband's 
home  of  her  own  volition,  or  by  reason  of  faeti 
amounting  to  legal  compulsion.— Hicks  v.  Hida 
(N.  C.)  106. 

*Under  Code.  H  689,  590  (Revisal  1906,  H 
162^  1681),  testimony  of  plaintiff  in  acdoa 
agamst  widow  to  set  aride  deed  to  her  hnriwnd 
aa  to  Btatemento  tqr  his  ttbanuij  in  Ua  presence 
h«Id  Inadmissible.— Smith  v.  Hoore  (N.  C)  27& 

•A  witness  JtOd  not  disqualified  by  Beriasl 
1905,  i  1631,  from  testlfyhig  against  the  rep- 
resentative of  an  Insane  person  concerning  any 
personal  communkatloa  or  transaction  with 
Bnch  peraoiLr-Leinly  v.  BlUi  (N.  C)  629. 

•Under  Revisal  1906.  I  1681  (Code,  |  590). 
wif6  of  contestant  of  will  held  not  incompetent 
to  testify  as  to  dedarations  of  decedent— 
Uneba^er  t.  Linebai«er  (N.  O)  709. 

In  an  examinatl(»i  by  a  committee  appointpd 
by  the  L^lslatnre  to  Investigate  Uie  affairs 
of  the  stete  diniensary,  an  answer  to  a  qms- 
tim  aa  to  whether  a  person  had  stated  to  vit- 
neas  that  he  bad  corrupt  dealings  with  the 
state  dispensary  could  not  be  excluded  on  tbe 
ground  that  it  would  violate  the  ImpUed  ood- 
fidence  of  a  private  conversation.— Ex  parte 
Parker  (S.  C.)  122. 

Where  defendant  died  pending  the  taking  of 
depositions  after  dtfendisnfa  deposition  bad 
been  taken  aa  ap  advme  witness,  plaintiff 
held  diBliQal)fi«d  to  testify  by  Coda  1901,  1 
8846.— Fndcett  v.  MoUtoslVa.)  67& 

«C!ode  1004,  t  8849,  providing  that  if  an 
original  party  to  a  prosecution  has  Ijeen  ex- 
amJued  and  dies,  his  testimony  may  be  ad- 
mitted and  the  other  party  may  testify  cm- 
ceming  the  same  tranractions,  held  applicable 
only  when  th«  deceased  par^  haa  been  ex- 
amined In  hia  own  behalf.— Pnctett  t.  Unlliai 
(Va.)  676. 

I  S.  BnaslBatlm. 

*It  to  not  an  abuse  of 'AaeretSoii,  when  ap- 
plicable in  zeqponse  to  tsaneate  bom  coobs^ 
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to  Instruct  a  witneas  that  need  not  answer 
B.  question  tending  to  incriminate  liimBelf.— M. 
B.  Lauchh«imer  &  SonB     Jacobs  (Ga.)  66. 

*Where,  on  direct  examination,  a  certain 
qneRtion  is  answered  and  counsel  ttTSmiTHw  the 
witness  on  other  matters,  it  is  in  Uw  discretion 
of  the  conrt  to  refuse  to  allow  the  sams  ques- 
tion to  be  asked  on  the  redirect — M.  B.  Laadi- 
heimer  A  Sons  t.  Jacobs  (Qa.)  66. 

•Where  a  party  calls  the  opposing  party  and 
«x8unine8  Mm,  it  is  in  the  discretion  of  the 
court  to  refuse  to  prohibit  counsel  for  the  par- 
ty so  called  from  asking  leading  questions  on 
the  croas-examination.— M.  H.  Lauchheimer  & 
Sons  T.  Jacobs  (Oa.)  65. 

The  competency  of  evidence  is  to  be  deter- 
mined br  tne  substance  of  the  witness'  answer, 
rather  tnan  by  the  form  of  the  interrogaton. 
—Hicks  V.  Hicks  (N.  C)  106. 

•Where  certain  letters  received  by  plaintiff 
were  not  produced  but  plaintiff  admitted  the 
«orr8ctne88  of  certain  copies  defendant  was  en- 
titled to  ask  plaintiff  on  cross-examInati<ai  re- 
carding  the  contents  of  the  letters.— Beard  t. 
Southern  By.  Co.  (N.  a)  606. 

%  S*   OredlblUty,  Impeachment,  oontra- 
dietlom,  and  corroboration. 

Where  a  witness  testified  that  certain  cor- 
porate Bto^  was  not  worth  more  than  60  cents  on 
the  dpUar,  entries  of  a  book  showing  that  the 
stock  had  been  sold  at  par  were  not  competent 
to  contmdiet  Usl— LenUy  t.  Bills  (N.  C)  629. 


WORK  AND  LABOR. 

Estoppel  to  deny  rendition  ot  services,  see  **Ds- 

toppel."  I  2. 
Liens  for  wwk  and  materials,  see  "Hecbanies' 

Uens." 

•An  agent  working  without  a  special  contract. 
Aeld  entitled  to  a  reasonable  remunerati<Ma. — 
Morrison  r.  Mew  Haven  &  WUkerson  Min.  Oo. 
(N.  a)  611. 

WRITS. 

See  "Process.** 

Particular  writt. 
See  "Certiorari" ;  "Execution" ;  "Habeas  Cor- 
pus" ;    "Injunction" ;    "Mandamus" ;  "Re- 
plevin." 

Certiorari  to  justice  of  the  peace,  see  "Justices 

of  the  Peace,"  1 4. 
Writ  of  wror,  see  "Appeal  and  Error." 

WRONGFUL  ATTACHMENT. 

See  "Attaduunt.''  |  4. 

WRONGS. 


See  "Torta." 


YEAR. 


Agreements  not  to  be  performed  within  one 

year,  see  '^Frauds,  Statute  of,"  }  2. 
Estates  for  years,  see  "landlwd  and  Tenant" 
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VOL.  125.  GEORGIA  REPORTS. 


Pace 

Adams  T.  Bute  (53  8.  E.  804)   11 

Adams  v.  ■Williams  (54  S.  E.  90)   430 

Albany  &  N.  By.  Co.  t.  McArtby  (54  8. 

£198)  .7   206 

Allen  V.  I^awsOD  (54  S.  E.  170)  33(? 

Allen  &  Holmes  t.  PowpII  m  S.  E.  137). .  438 

Anderson  t.  Goodwin        S.  E.  «79)  603 

Anderson  v.  Kirby  (54  S.  B.  197)   62 

A.  R.  Klug  &  Co.  V.  Georgia  By.  &  Electric 

Co..  (54  S.  E.  756)   827 

Armor  v.  State  (53  S.  E.  815)   3 

Arnold  V.  Carter  (54  S.  E.  177)  319 

Athens  Electric  By.  Co.  t.  Jackson  (54  S. 

E.  626)   551 

Atlanta  Terminal  Co.  v.  American  Baggage 

&  Transfer  Co.  (64  S.  E.  711)  677 

Atlanta  &  W-  P.  R.  Co.  t.  AUanta,  B.  & 

A.  B.  Co.  (64  8.  B.  736)   629 


Paga 

Atlanta  &  W.  P.  B.  Co.  v.  Georgia  By.  & 

Electric  Co.  (54  S.  E.  763)   798 

Atlantic  Coast  Line  R.  Co.  v.  Baxter  (53 

8.  El  959)   4(S7 

Atlantic  Coast  Line  R.  Co.  t.  Strickland 

(54  S.  E.  168)   352 

Atlantic  Oast  Line  R.  Co.  t.  Taylor  (54 

S.  E.   622)   434 

Atlantic,  V.  •&  W,  R.  Co.  v.  McDilda  |54 

S.  E.  1401   468 

Atlantic  &  B.  By.  Co.  t.  Bowen  (54  S.  E. 

105)    400 

Atlantic  &  B.  By.  Co.  v.  Cobb  (53  S.  E. 

591)    121 

Atlantic  &  B.  By.  Co.  v.  Cordele  (54  S.  E. 

155)    873 

Atlantic  &  B.  By.  Co.     Howard  Supply 

Co.  (54  S.  E.  630)..   47S 


66S.BL 


ai4S) 


Digitized  by 


Google 


Digitized  by 


Google 


byGoOgl^ 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


